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38 Cye 
Page Note 
84-15 
34-16 
35-17 
36-18 


TENANCY IN COMMON 


62 C.J.|_ 38 Cye 62. C.J.| 38 Cye 62 OS 
Sec. |Page Note Sec. |Page Note Sec. 
96 TA 2 93- 4 170 
111 T4- 3 24 93- 5 167 
111 T4- 4 24 93- 173 
1 74 5 2A 93- 7 167, 171 
111 Th 6 24 93- 8 167 
111 15-7 2% ; 94-9 168 
111 75- § 24 94-10 168 
114 75- 9 w 94-11 175 
111 1-11 137 94-12 175 
11 7-13 137 94-13 175 
124 75-14 137 94-14 175 
86 76-15 137 94-15 175 
86 76-16 137 94-16 175 
oS 76-17 137 94-17 175 
114 77-18 137 94-18 186 
185 17-19 137 95-19 193 
121 TF-21 145 95-20 193 
128 77-27 147 95-21 193 
128 78-28 139 95-22 188 
120 78-29 139 95-23 186 
120 78-30 148 95-24 195 
120 78-31 148 96-29 136 
120 78-32 148 96-30 136 
121 78-33 148 96-31 136 
421 79-34 148 96-32 136 
120 79-35 148 96-33 136 
129 79-36 148 96-34 136 
129 79-37 65 97-36 136 
129 79-38 65 97-44 17 
129 79-39 65 97-45, 178 
130 79-40 65 98-47 1i7 
130 79-41 148 98-48 177 
120 80-42 148 98-49 177 
122 80-43 65 98-50 177 
122 80-44 148 98-53 178 
122 80-45 148 98-55 179,181-182 
164 80-46 148 99-56 177-183 
164 80-48 138 99-57 177-183 
164 80-49 138 99-58 179 
131 80-50 138 99-59 179 
131 80-51 138 100-60 186 et sea. 
131 81-52 138 | 101-68 141 
181 81-53 138 | 101-70 141 
131 81-54 138 | 101-71 209 
131 81-55 138 | 104-72 209 
63 81-56 138 | 104-73 210 
63 81-57 158 | 104-74 210 
63 81-58 153 | 104-75 209 
63 81-59 158 | 104-76 209 
63 81-60. 153 | 104-77 209 
64 82-61 153 | 104-78 209 
65 82-62 159 | 105-79 214 
64 82-63 159 105-80 214 
64 82-64 159 105-81 216 
64 83-66 155, 157 | 105-82 216 
64 $3-67 157 | 105-83 221 
65 83-68 154 105-85 219 
65 83-69 154 | 105-86 219 
65 83-70 155 | 105-87 219 
65 83-71 154 | 105-88 243 
65 84-72 154 | 105-89 243 
65 84-73 157 | 106-90 243 
66 84-74 157 | 106-91 243 
66 84-7 196-205 | 106-96 243 
66 86-76 196 | 106-97 243 
67 87-77 196 | 106-1 246 
67 88-81 198 | 106- 2 246 
67 88-83 196 | 106-3 245 
67 89-85 198 | 107-4 245 
67 89-86 198 | 107-6 245, 
67 89-87 1S Part 245 
67 89-88 160,161 | 107-8 245 
7 89-90 150-152, 107- 9 245 
133 162, 194, 204 107-10 245 
133 90-91 194 | 107-11 245 
133 90-93 150-152 | 107-12 245 
135 91-94 152 | 107-13 245 
135 91-96 152 | 108-14 247 
135 91-98 167 | 108-15 247 
185 91-99 167 | 108-16 247 
185 92- 1 173} 108-17 224 
135 92- 2 173 109-19 224 
135 93- 3 167 ' 109-20 225 


38 Cye 
Page Note 
110-21 
110-22 
111-24 
111-25 
111-26 
111-27 , 
111-29 
111-30 
111-31 
112-32 
112-33 
112-35 
112-37 


251, 


Ze 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


—— a pn IN 

38 Cyc 62 C.J.) 38 Cye 62 C.J. 

Page Note Sec. |Page Note Sec. 
131-1 | 142-68 38 
182- 2 i 142-69 38 
1382- 3 38 142-70 39 
132- 4 al 142-71 39 
132- 5 3 142-72 39 
133- 6 4 142-73 39 
133- 7 4 142-74 40 
133-8 Arb. & 142-75 40 
Award § 554 142-76 40 
133- 4 143-77 40 
133-10 4 143-78 40 
184-11 4 143-79 40 
134-12 5 143-80 40 
134-13 5 143-81 41 
134-14 5 144-82 41 
135-15 5 144-83 41 
135-16 5 144-84 42 
135-17 5 144-85 42 
135-18 5 144-86 42 
136-19 5 144-87 44 
136-20 5 144-88 44 
136-21 5 145-89 44 
136-22 5 145-90 44 
136-23. 5 145-91 44 
136-24 5 145-92 44 
136-25 5 145-93 44 
136-26 5 145-94 44 
136-27 5 145-95 44 
136-28 5 145-96 44 
136-29 5 145-97 44 
136-30 5 145-98 43 
187-31 6 146-99 43 
187-32 6 146- 1 43 
137-33 6 146- 2 43 
187-34 6 146- 3 26 
138-35 6 146- 4 32 
138-36 6 146- 5 32 
188-37 6 146- 6 32 
138-38 6 147- 7 28 
138-39 7 147- 8 33 
138-40 Hi 147- 9 33 
138-41 8 147-10 33 
139-42 8 147-11 33 
139-43 7 147-12 35 
189-44 7 147-13 33 
139-46 10 147-14 33 
140-47 10 147-15 18 
140-48 16 147-16 18 
140-49 16 147-17 18 
140-50 16 147-18 18 
140-51 16 148-19 18 
140-52 11 148-20 18 
140-53 11 148-21 18 
140-54 12 148-22 18 
141-55 12 148-23 18 
141-56 12 148-24 18 
141-57 12 148-25 19 
141-58 13 149-26 19 
141-59 13 149-27 19 
141-60 pals 149-28 19 
141-63 38 149-29 19 
141-64 38 149-30 20 
141-65 38 149-31 20 
141-66 38 149-32 20 
141-67 38 149-33 21 
192-1 2 196-16 5,9 
192- 2 9 196-17 11 
192- 3 9 196-18 11 
193- 5 if 196-19 12 
193- 6 1 196-20 8 
194-7 8 196-21 37 
194 8 10 196-22 36 
194-10 1 196-23 81 
194-11 9 196-24 Citizens § 13 
195-12 8 197-25 Aliens §3 
195-13 12 197-26 3 
195-14 12 197-28 Aliens §§ 
195-15 uu 40 et seq. 


TENDER 
38 Cye 62 C.J.| 38 Cyc 62 C.J. 
Page Note Sec. |Page Note Sec. 
149-34 21 157- 2 56 
150-35 21 157- 3 56 
150-36 21 157- 4 56 
150-37 21 157- 5 58 
150-38 66 158- 6 58 
150-39 22 158- 7 50 
150-40 22 158- 8 50 
150-41 23 158- 9 50 
150-42, 23 158-10 50 
150-43 23 158-11 50 
150-44 23 158-12 30 
150-45 24 158-13 30 
150-46 24 158-14 50 
151-47 24 158-15 51 
151-48 24 159-16 18 
151-49 24 159-19 62 
151-50 24 160-21 63 
151-51 24 160-22 63 
151-52 24 160-23 63 
152-53 25 160-24 63 
152-54 25 160-25 63 
152-55 45 161-26 63 
152-56 45 161-28 62 
152-57 45 161-29 62 
152-58 45 161-30 64 
152-59 45 161-31 64 
153-60 45 161-32 64 
153-61 45 161-34 64 
153-62 45 161-35 65 
153-63 45 162-36 65 
153-65 45 162-37 65 
153-66 49 162-38 65 
154-68 46 162-39 65 
154-69 47 162-40 65 
154-70 47 162-41 65 
154-71 47 162-42 65 
154-72 47 162-43 66 
154-73 47 162-44 66 
154-75 48 162-46 66 
154-76 48 162-47 Costs §§ 
154-77 48 138, 139 
155-78 48 163-48 66 
155-79 51 163-49 66 
155-80 51 163-59 67 
155-81 51 164-60 67 
155-82 51 164-61 67 
155-83 51 164-62 67 
155-84 51 164-63 67 
155-85 51 164-64 67 
155-86 51 164-65 67 
155-87 52 164-66 67 
155-88 52 164-67 67 
156-89 53 164-68 67 
156-90 55 165-69 68 
156-91 55 165-70 68 
156-92 55 165-71 68 
156-93 55 165-72 68 
156-94 55 165-73 Accord & 
156-95 56 Sat. §§ 71 
157-96 56 et seq 
157-97 Atty. & Cl. 165-74 ef ss 
§ 179 165-75 U. A 
157-98 z: 165-76 22 
157-99 id ss 165-77 32 
157- 1 6 165-80 69 
TERRITORIES 
198-29 tf 202-48 5 
198-31 3 202-49 5 
198-32 3 202-50 5 
198-33 14 202-51 5 
199-34 14 202-52 6 
199-35 15 203-53 Statutes 
199-36 2 § 627 
200-39 18 203-55 3 
201-40 18 203-56 3 
201-41 19 203-57 17 
201-42 19 2038-59 26, 27 
201-43 18 203-60 27 
201-44 19 204-61 27 


on Pasay) Geese 
38 Cye 62 C.J. 

Page Note Sec. 
166-81 69 
166-82 69 
166-83 69 
166-84 69 
166-8 70 
166- 85 
166-87 85 
166-88 85 
166-89 109 
167-90 71 
167-91 7 
167-92 val 
167-93 72 
167-94 12 
167-95. 72 
168-97 72 
168-98 73 
168-99 74 
168- 1 74 
168- 2 3) 
168- 3 15 
168- 4 75 
169- 5 76 
169- 6 76 
169- 7 16 
169- 9 79 
169-10 78 
169-11 Equity § 421 
170-12 8 
170-16 82 
171-17 82 
171-18 82 
171-19 82 
171-20 82 
171-21 82 
171-22 82 
171-23 82 
171-25 87 
172-27 87 


172-28 Admiralty 
§§ 230, 231, 337 
172-29 87 


172-30 87 
172-31 87 
172-32 87 
172-33 87 
173-89 88 
173-40 88 
173-41 88 
173-42 88 
173-48 108 
173-44 108 
173-47 108 
173-48 108 
173-49 108 
173-50 89 
174-51 89 
174-52 89 
174-53 89 
174-54 89 
174-55 89 
174-56 91 
174-57 91 
174-58 90 
174-59 90 
204-63 27 
204-64 28 
204-65 28 
204-66 28 
204-68 28 
204-69 28 
205-72 18 
205-73 20 
206-76 20 
206-78 Corp. § 67 

et seq. 


206-79 Mun. Corp. 
§17 


xxix 


38 Cye 62 C.J. 


Page Note Sec. 
174-60 92 
174-61 92 
175-62 92 
175-63 92 
175-64 92 
175-66 92 
175-67 92 
175-68 92 
175-69 94 
175-70 94 
175-71 94 
175-72 94 
175-73 93 
175-74 93 
175-75 93 
175-76 93 
175-77 93 
175-78 93 
176-79 93 
176-81 97 
176-82 100 
176-83 100 
176-84 100 
176-85 100 
176-86, 95 
176-87 95 
177-88 95 
177-89 95 
177-90 95 
177-91 95 
177-92 95 
177-93 99 
177-94 99 
177-95 95 
177-96 99 
178-97 96 
178-98 96 
178-99 96 
178- 1 96 
178- 2 96 
178- 3 96 
178- 4 101 
178- 5 101 
178- 6 104 
178- 7 101 
179- 8 101 
179- 9 101 
179-10 101 
179-11 101 
179-12 101 
179-13 102 
179-14 102 
179-16 101 
179-17 106 
179-18 106 
179-19 106 
179-20 106 
179-21 106 
179-22 106 
179-23 106 
180-24 106 
180-25 108 
180-26 108 
180-27 108 
207-81 25 
207-82 25 
207-83 25 
207-84 21 
207-85. 21 
207-86 25 


208-87 
208-88 to 245-22 
see specific 
titles 


xxx CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


THEATERS AND SHOWS 


a eee Oa SS | Ss nt 
38 Cyc 62 C.J.| 38 Cye 62 C.J.) 38 Cyc 62 C.J.| 38 Cyc 62 C.J.| 38 Cye 62 C.J.| 38 Cye 


=} ‘{ e e Note Sec. |Page.Note Sec. |Page Note 
a Wie es Sh aus la eerie 4 30 | 265-27 43 | 269-57 
253- 3 1 | 257-35 8 | 260-67 21 | 262-95 33 | 266-28 39 269-58 
et Te | ee | ee | ae 
; 254- 5 1 | 257- a 
254- 6 1 | 257-38 7 | 260-69 21 | 263-98 Be aes = wes 
oes 3 | sero 3 | sen eel oee 4 33 | 266-33 39 | 270-63 
254- 8 P 3— 
254— 9 3 | 257-41 8 | 260-72 22 | 263-2 33 | 266-34 4 ae 
254-10 3 | 257-42 8 | 261-73 27 | 263-3 - Des at aes 
254-11 44. J. 257-43 8 | 261-74 27 | 263-4 26 : a a et 
p 1498 | 257-44 h 8 | 261-75 27 | 263-5 34 | 266-37 Ree ae 
) DAD fea 258-47 Nuisances | 261-76 27 | 263-6 _ 84 | 266-38 oe lien are 
254-13 2C.J. p.1331 § 288 | 261-77 27 | 263-7 i eet 33 | o71-72 
255-16 6 | 258-48 aul ged 261-78 27 | 263-9 4 | 267-41 7 
255-18 4 | 258-49 ee 261-79 27 | 263-10 94 | 267-42 38 | 271-73 
255-19 4 258-50 cs ag 261-80 27 | 264-11 94 | 267-48 38 | 271-74 
255-21, 7 | 258-51 7 | 261-81 23 | 26412 94 | 267-44 38 | 271-75 
255-22 95 | 258-52 7 | 261-82 28 | 264-14 36 | 267-45 19 | 271-76 
255-23 8 | 259-53 7 261-88 28 | 264-15 6 | 267-48 44 | 271-77 
256-24 7 | 259-54 7 | 261-84 29 | 264-18 36 | 268-49 44 | 271-78 
ae 256-25 7 | 259-55 83 | 261-85 29 | 264-19 36 | 268-50 44 | 271-80 
256-26 7 | 259-56 21. | 262-86 31 | 264-20 40 | 268-p1 19 | 271-81 
256-28 8 | 259-57 95 | 262-87, Sl | 264-21 40 | 268-52 46 | 272-82 
256-29 14 | 259-59 DBs 262288 31 | 265-22 41 | 268-53 55 | 272-83 
256-30 Infants §16 | 259-60 23 | 262-90 30 | 265-23 41 | 268-54 48 | 272-84 
257-31 “815 «| 259-61 23. | 262-91 82 | 265-24 42 | 268-55 46 | 272-85 
257-32 8 | 259-63 25 | 262-92 32 | 265-25 42 | 269-56 47 | 272-87 
257-33 & | 259-64 21 | 262-93 29 | 265-26 42 , i 
P 
aes THREATS AND UNLAWFUL COMMUNICATIONS 
‘ 290- 1 1 | 292-16 15, 20,48 ) 294-45 16 | 296-68 10 1} 297-81 87 , 299-96 
F 291- 3 Pius | 290417, 15,43 | 295-46 ~ 10,25 | 296-64 6 | 298-82 37 | 299-98 
eS 291- 4 14 | 292-18 2 | 295-47 156,157 | 296-65 6 | 298-84 42 | 299-99 
4 291- 5 32 | 292-19 2 | 295-49 10 | 296-68 32 | 298-85 34 | 299-1 
ae 291- 6 2 .| 292-20 15,20 | 295-50 10 | 296-69 23 | 298-86 42 | 299-2 
4 291 7 32 | 292-21 2 | 295-51 10 | 296-71 34 \) 298-87 42 | 299-3 
, 291- 8 8 | 292-22 3 | 295-52 25 | 296-72 36 | ‘298-89 43 | 299- 4 
: 291- 9 8 | 292-23 1 | 295-56 . 28,29 | 297-73 36 | 299-90 43 | 300-5 
291-10 21 | 293-25 21 | 295-57 28, 2 297-74 36 | 299-91 43 | 300-6 
291-11 15 | 293-26 4 | 295-58 23 | 297-75 35 | 299-92 43 | 300-7 
291-12 5 | 293-27 4 | 295-59 17 | 297-76 34 | 299-93 - 43 | 300-8 
292-13 18 | 293-28 4 | 295-60 tN 2g7-78 37 | 299-94 44 | 300-9 
299-14 23 | 293-29 5,18 | 296-61 12 | 297-79 87 | 299-95 44 | 300-10 
292-15 23 | 294-41 12 | 296-62 28 | 297-80 37 
TIME 
309-1 1 | 312-29 16 ) 317-60 29 | 322-93 41 | 326-24 47 1 380-58 
309- 2 1 | 312-20 16 | 317-61 35 | 323-94 41 | 326-25 47 § 1254 
309- 3 2 | 312-81 16 | 317-62 29 | 323-95 41 | 326-27 App. & E. Just. of P. 
309- 4 Bvid. §§ | 312-32 17 | 317-63 31 | 323-96 41 § 1043 § 451 
1990, 1991 | 312-33 17 | 317-64 34 | 323-97 42 | 327-28 a 331-59 
309- 5 | SBE 15 | 318-65 30 | 323-98 41 | 327-29 ree 331-60 
309- 6 7 | 3813-35 18 | 318-66 29 | 323-99. 41 | 327-30 oh LG 331-62 
309- 7 7 | 313-36 18 | 318-67 36 |) 828-1 41 | 327-31 Sty Bre 331-63 
309- 8 3 | 2313-37 17 | 319-68 36 | 324-2 41 | 328-32 sg 331-64 
309- 9 Bo. B1g=88 17 | 319-69 35 | 324-3 41 | 328-33 we 331-65 
310-10 8 | 314-39 21 | 319-70 35 | 324-4 41 | 328-34 ok Se 331-68 
310-11 7 | 314-40 22 | 319-71 33 |. 324-5 41 | 328-35 “ §1889 | 332-69 
. 310-12 8 | 314-41 21 | 320-72 Statutes 324- 6 Notice§62 | 328-36 ne Gears 332-72 
, 310-13 8 | 314-42 21 , $106 | 324-7 « ~ 328-37 RS 333-73 
‘ 310-14 g | 314-43 22 | 320-73“ ‘ 324- 8 43 | 398-38 48 | 333-74 
310-15 13 | 31445 26 | 320-74 ; : 325- 9 43 | 329-39 48 | 333-75 
2 310-16 13 | 314-46 26 | 320-75 ‘ 325-10 43 329-40 Mortg. | 333-76 
iP 311-17 13 315-47 27 | 320-76 325-11 43 § 2148 | 333-77 
. 311-18 B 315-48 27 | 320-77 88 | 325-12 43 | 329-43 49 | 333-78 
311-19 13 | 315-49 27 | 320-78 38 | 325-13 45 | 329-44 49 | 333-79 
. ian 13 | 315-50 27 =| 320-80 38 | 325-14 ' 45 | 329-45 50 | 334-80 
Say 311 316-51 Pon iost eed 38 | 325-15 45 | 330-46 52 | 334-81 
) 311-21 13 316-52 28 321-82 38 325-16 46 330-47 61 334-82 
z 311-22 13 | 316-53 28 | 321-84 38 | 325-17 46 | 330-48 54 | 334-84 
*1 311-23 13 | 316-54 28 4] 821-86 39 | 325-18 46 | 330-49 54 | 334-85 
; 311-24 14 | 316-55 28 | 821-87 39 | 326-19 46 | 330-50 54 | 334-88 
is 311-25 14 | 316-56 28 | 322-89 40 | 326-20 46 | 330-51 54 | 334-89 
f 311-26 16 | 317-57 28 | 322-90 39 | 326-21 46 | 330-52 54 | 334-90 
311-27 16 | 317-58 28 | 322-91 Cr. L. § 2042 | 326-22 46 | 330-54 B4 | 335-91 
311-28 16 | 317-59 28 | 322-92 Notices 62 | 326-23 47 | 330-57 64 | 335-92 
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38 Cye 62 C.J. 

Page Note Sec. 
344-1 1 
344- 2 1 
345- 7 x 
346-15 14 
346-16 15 
346-17 15 
346-18 18 
846-19 17 
847-21 25) 
847-23 26 
847-24 26 
347-25 29 
415-1 1 
417- 2 1 
417- 3 6 
419- 4 7 
419- 5 9 
421-15 9 
421-16 Find. L. 
Goods 
§§ 13, 16 
421-17 iy 
423-19 18 
423-20 atl 
423-21 li 
424-29 18 
424-24 22 
425-25 19 
425-27 Cr. L. §3 
425-28 ms) 
426-29 3 
426-30 2 
427-31 2 
427-32 15 
428-34 3 
428-35 iS 
428-36 5 
429-43 3 
430-45 Elect. of R. 
§4 
430-45 Actions §§ 
136-170 
431-50 sf $152 
431-51 DY iaaat ae O59 

431-52 ee ~ 
432-55 ** § 158 
482-56 Seed) 
432-57 Elect. of R. 
§§ 28-31 
433-59 3 
434-60 Al 
435-61 21-22 
435-63 22 
435-65 22 
437-67 22 
437-68 22 
437-69 22 
438-71 Libel &S. 
§§ 163-165, 
167, 598 
Mal. Pros. 
§§ 59-71 
438-74 23 
438-75 23 
439-76 Trover & C. 
439-77 Trespass 
439-78 Fraud §§ 
44-48 
440-79 rian 

440-80 23 
440-81 23 
440-82 25 
441-83 25 
441-84 25 
442-86 30 
442-88 30 
443-89 30 
443-90 30 
443-91 30 
446-92 30 
446-93 30 
446-94 30 
447-96 30 
447-97 30 
447-98 32 
448-99 32 
449- 1 32 
449- 2 33 
451- 3 33 


TITLE INSURANCE 


GSA ON = Sp) ee ee 
38 Cye 62 C.J.|"_ 38 Cye 62 C.J. 


Page Note Sec. 
847-26 29 
347-27 58 
347-29 19 
347-30 19 
347-31 19 
348-32 23 
348-33 23 
348-34 23 
348-35, 23 
348-37 15 
348-38 49, 50 
348-39 31-34 


452- 4 Damages 


§ 158 
452- 5 34 
452- 6 34 
452— 7 34 
453- 8 37 
454- 9 36 
456-10 36 
455-11 36 
455-12 38 
455-13 38 
456-14 35 
456-15, 35 

456-16 Neel. §§ 
589-545 

457-17 cf $ 
458-20 39 
459-21 39 
459-22: 39 
460-23 40 
460-24 74 
461-25 74 


461-27 States § 458 
461-28 & os 
461-29 Corp. § 2862 
461-382 Nuisances 
§ 
461-33 Libel & S. 
§ 296 
462-34 Mun. Corp. 
462-35 Assignm. 
§ 185 
462-36 Railroads 


462-87 fe $148 
462-38 Banks & or 
4 


462-39 Weapons 
46341 Libel & S. 


§ 295 
463-43 Assignm. 
§ 52 
463-44 ee 
464-45, Const. L. 
§ 412 
Judges § 115 
Justices of 
P. § 32 
Officers § 326 
464-46 U.S. 
464-47 Stak 
464-48 Sie 
464-49 “oe “ec 


464-51 Libel &S. 
§ 469 


464-52 Judges § 18 
464-53 re 4 
465-54 se “e 
465-55 oe cas 
465-56 on We 
465-57 se y 
465-58 € sf 
465-60 re i 
465-61 of oe 
465-62 ss < 
465-63 s “ 
465-64 fe M4 
465-65, “ “ec 
465-66 i cy 
465-67 s 41 
466-68 “ec “ee 
466-69 e re 
467-70 ‘ ‘ 
467-71 He - 
467-73 Infants § 203 
467-74 wy 


38 Cyc 62 C.J. 


Page Note Sec. |Page Note Sec. 
348-90 35-37 350-52 55 
348-41 38-41 350-53 55 

848-43 82 350-54 1B 
349-44 83 850-56 10 
349-45 7 350-57 55 
349-46 57 351-60 1 
349-47 58 351-61 73 
349-48 39 851-64 74 
349-49 55 351-67 Pleading 
350-50 55 § 140 
350-51 55 352-69 81, 82 

TORTS 
467-75 Infants § 203 476-42 Corp.§§2856, 

467-76 SS % 2857 
468-78 ss s 476-43 “$2858 
468-79 ae * 476-44 “  § 2829 
468-89 “ $ 476-45.“ —-§ 2831 
468-81 Up sé 477-46 $2829 
468-82 ne Me 478-48 Agency 
468-83 $Y “se § 532 
468-84 4 # Master & S. 
468-85 ss a § 1451 
468-86 Insane Per- 478-49 Sf § 1469 

sons § 545 479-56 ** §§ 1469- 

468-87 ie fs 1471 
468-88 A ny 480-58 Agency §10 
468-89 2: CS Master & S. 
468-90 oh cs §§ 1517, 1530 
468-91 4 £ 480-59 Master & S. 
468-92 ss, st §§ 1518, 1533 
469-93 oe ig 486-60 Master & S. 
469-94 ce i §§ 1518, 1534, 
469-95 Husb. & W. 1551 

§§ 410, 411 480-61 Master & S. 

469-96 ‘“ § 413 1518 

469-97. ‘ § 414 480-64 <¢ § 1638 

469-98 ‘* § 819 480-66 “ -§ 1542 

470-99 “* § 412 480-67 “«  § 1546 

470- 1 Husb. & W. 481-70 Partn. § 364 
§ 417 481-72 rm § 3 

470- 3 Agency 481-73 Mal. Pros. 
§ 498 §1 

Master & S. 481-76 Partn. § 365 

. § 1512 481-77 ** §§ 366-367 

470-4 Agency §§ 481-78“ § 364 

99, 500 481-79 § 369 

47-5 Agency §§ 481-80 Mal. Pros. 
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TELEGRAPHS AND TELEPHONES 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 12] 


ANALYSIS 


I. DEFINITIONS AND NATURE AND DISTINCTIONS [sub-analysis p 2] © 


rt. "ee Sacer TELEPHONE ASSOCIATIONS, COMPANIES, OR CORPORATION S [sub- 
analysis p 2 


III. CONSTRUCTION, EQUIPMENT, AND MAINTENANCE [sub-analysis p 2] 
IV. INJURIES FROM CONSTRUCTION, MAINTENANCE, AND EQUIPMENT faubanaives p 3] 
V. SERVICE IN GENERAL [sub-analysis p 4] sd 
VI. REGULATION [sub-analysis p 4] 
VII. RATES AND CHARGES [sub-analysis p 4] 
VIII. FEDERAL WAR-TIME CONTROL [sub-analysis p 5] 
’ IX. PENALTIES [sub-analysis p 5] 
X. CRIMES AND OFFENSES [sub-analysis p 5] 
XI. ats AND LIABILITIES WITH REGARD TO TELEGRAPH MESSAGES [sub-analysis 
p 
XII. TRANSMISSION OF MONEY [sub-analysis p 10] 
XIII. NEWS, TICKER, OR MARKET QUOTATION SERVICE [sub-analysis p 10] 


XIV. TELEPHONE SERVICE [sub-analysis p 10] 
XV. DISTRICT TELEGRAPH AND MESSENGER BUSINESS [sub-analysis p 11] 


XVI. BURGLAR AND FIRE ALARM SERVICE [sub-analysis p 11] 


XVII. INJURIES TO LINES OR, OTHER, PROPERTY [sub-analysis p 11] 
XVIII. LIABILITY OF TELEGRAPH AND TELEPHONE COMPANIES FOR TORTIOUS ACTS OF 
EMPLOYEES [sub-analysis p 11] 
XIX. WIRE TAPPING, AND OPENING MESSAGES ADDRESSED TO. AN OTHER [sub-analysis p 11] 


XX. WIRELESS TELEGRAPHS AND TELEPHONES; RADIO | BROADCASTING [sub-analysis 
p 11] 
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SUB-ANALYSIS 


I. a mRNA: AND NATURE AND DISTINCTIONS [$$ ees p 12 


B. 


A. 


Heals teyics, 


Qs 


A. Definitions and Nature [§§ 1-8] p 12 


1. Telegraph [§ 1] p 12 ; 

2. Telegraphy [§ 2] p 12 

3. Telegram [§ 3] p 12 

4. Telegraph Station [§ 4] p 12 
5. Telephone [§ 5] p13 ‘ 
6. Telephone Business [§ 6] p13 ; 

7. Telephone Exchange [§ 7] p 13 tN 

8. Telegraph or Telephone Lines [§ 8] p 13 


Telegraph and Telephone Distinguished [§§ 9-10] p 13 
1. In General [§ 9] p13 
2. Telegraph as Including Telephone [§ 10] p14 


Il, TELEGRAPH AND TELEPHONE ASSOCIATIONS, COMPANIES, OR CORPORATIONS [§§ 


| 11-28] p 15 
Nature and Status [§§ 11-13] p 15 
1. In General [§ 11] p 15 
2. As Public Utilities [§ 12] p 16 
3. As Common Carriers [§ 13] p 17 


. Incorporation and Organization [§ 14] p18 

. Capital, Stock, and Stockholders or Members [§ 15] p 19 
. Powers [§ 16} p 20 

. Franchises Generally [§§ 17-19] p 20 


| 1s: Nature and Incidents [§ 17] p 20 
2. Construction and Effect of Grant [§ 18] p 21 
3. Duration and Termination of Grant [§ 19] p 21 


. Foreign Companies [§ 20] p 21 : 
. Sales, Leases, Contracts, and Combinations [§§ 21- 26] ie 21 


1. Sale of Franchise or Property [§ 21] p 21 
2. Leases, Contracts, and Combinations [§§ 22-26] p 23 
a. Leases [§ 22] p 23 — 
b. Contracts, Combinations, and Consolidation with Other Companies [§§ 23-26] p 24 
(1) Validity [§ 23] p24 - 
(2) Construction and Operation [§ 24] p 26 


ous} 2007 52°" (3) Permination and Rescission [§ 25] p 26 


H. 
I. 


(4) Remedies [§ 26] p 27 
Mortgages [§ 27] p 27 
paar or ee gh Franchise [§ 28] p 27 


IIT. CONSTRUCTION, EQUIPMENT, AND MAINTENANCE [§§ 29-62] p 27 


A. 


B. 


Certificate of Convenience or Necessity [§ 29] p 27 
Rights in, and Use of, Roads, Streets, and Other Public Places [§§ 30-56] p 29 
1. Power To Grant [§§ 30-36] p 29 — 
a. Necessity of Legislative Authority [§ 30] p 29 
b. Federal Authority [§§ 31-34] p 29 
(1) Post Roads [§§ 31-32] p 29 
(a) In General [§ 31] p 29 
(b) Effect of Federal Act on State or Municipal Control [§ 32] p 30 
(2) Navigable Waters [§ 33] p 32 
(3) Indian Lands [§ 34] p 32 
e. State Authority [§ 35] p 32 
d. Municipal Authority [§ 36] p 33 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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2. Mode of Acquisition; Acceptance [§ 37] p 35 
3. Consent of Local Authorities [§§ 38-40] p 35 
a. In General [§ 38] p 35 
b. Mode of Consent [§ 39] p 37 
. e. Estoppel To Deny Validity [§ 40] p 38 
4. Construction and Operation of Grant Generally [§§ 41-48] p 39 
a. General Statements [§ 41] p39 
b. Corporations or Persons Included [§ 42] p 39 
c. Conditions Attached to Grant [§ 43] p 40 
d. Nature and Extent of Rights Acquired [$$ 44-45] p 41 
(1) In General [§ 44] p 41 
(2) Franchise As Centract [§ 45] p 42 
e. Exclusive and Conflicting Rights [§ 46] p 43 
f. Duration and Termination of Rights [§ 47] p 43 
g. Revocation or Forfeiture of Rights [§ 48] p 44 
5. Compensat‘on for Use and Occupancy of Streets [§ 49] p 45 
6. Place and Mode of Construction [§§ oe! p 48 
a. In General [§ 50] p 48 
b. Underground Conduits [§ 51] p 50 
e. Removal or Change of Location [§ 52] p 51 
d. Change from Overhead to Underground Sysiem [§ 53] p 52 
7. Character of Equipment [§ 54] p 53 
8. Obstruction of Streets or Highways [§ 55] p 53 
9. Rights of Abutting Owners [§ 56] p 54 
C. Rights in, and Use of, Ra‘lroad Right of Way [§§ 57-59] p 54 
- 1. In General [§ 57] p 54 
2. Contract with, or License by, Railroad Company [$$ 58-59] p 55 
a. In General [§ 58] p 55 Sti 
b. Exclusive Rights [§ 59] p 56 Ghee Bete De 
D. Rights in, and Use of, Other Lines [§ 60] p 57 ron eed 
I. Rights in, and Use of, Private Property [§§ 61-62] p 57 
1. In General [$ 61] p 57 
2. Agreement or Consent of Owner, and Prescription [§ 62] p 57 


IV. INJURIES FROM CONSTRUCTION, MAINTENANCE, AND oh eater cae (98 nel p 59 
A. In General [§ 63] » 59 
B. Degree of Care Required [§§ 64-65] p 60 
1. In General [§ 64] p 60 
2. Trespassers, Licensees, and Invitees [§ 65] p 61 
C. Inspection and Repairs [§ 66].p 62 
D. Particular Acts or Omissions [§ 67] p 62 
E. Injuries to Property [§§ 68-69] p 64 


f 


¢ 


1. In General [§ 68] p 64 
2. Injuries to Trees [$ 69] p 64 

E . Contributory Negligence [§ 70] p 66 

. Proximate Cause of Injury [§ 71] p 67 
Companies and Persons Liable [§ 72] p 67 

. Actions [§§ 73-83] p 68 

. Nature and Form of Remedy [§ 73] p 68 
. Defenses [§ 74] p 68 

. Parties [§ 75] p 69 

. Pleading [§ 76] p 69 

. Issues, Proof, and Variance [§ 77] p 70 

. Evidence [§$ 78-80] p 71 


For later cases, developments and changes in the law see Annotations, same title and section number. - 
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a. Presumptions and Burden of Proof [§ 78] p 71 
b. Admissibility [§ 79] p 72 
c. Weight and Sufficiency [§ 80] p 72 

7. Questions of Law and Fact [§ 81] p 73 

8. Instructions [§ 82] p 75 

9. Damages [§ 83] p 76 


V. SERVICE IN GENERAL [§§ 84-95] p 77 
A. Duty To Furnish Service and Facilities [§§ 84-88] p 77 
1. In General [§ 84] p 77 
2. Character and Adequacy of Service and Facilities ‘[§ 85] p 78 
3. Office Hours [§ 86] p 79 
4. Interruptions of Service [§ 87] p 79 
5. Discontinuance of Service [§ 88] p 79 
B. Rules and Regulations of Company [§ 89] p 80 
C. Discrimination [§§ 90-95] p 81 
1. In General [§ 90] p 81 
2. Nature and Forms of Discrimination [§§ 91-94] p 82 - 
a. In General [§ 91] p 82 
b. Discriminations as to Particular Matters [§§ 92-94] p 84 
(1) Refusal To Serve [§ 92] p 84 
(2) Rates and Charges [§ 93] p 84° : 
(3) Character and Quality of Service or Facilities [§ 94] p 86 
3. Remedies [§ 95] p 86 


VI. REGULATION [§§ 96-103] p 88 

A. In General [4: 96] p88 

B. Scope and Extent [§ 97] p 89 

C. Regulation of Service and Facilities To Be Furnished [§§ 98-100] p 90 
1. In General [§ 98] p 90 
2. Establishment and Diseontinuance of -Offices [§ 99] p 90 
3. Office Hours [§ 100] p 90 

D. Delegation of Regulatory -Power [§§ 101-102] p 91 . 
1. In General [§ 101] p 91 

Ct qi > (2.:Regulation by Commission [§ 102] p 91 
E. ee and License Fees [§ 103] p 92 


VII. RATES AND CHARGES [(§§ 104-120] p 95 
A. Establishment by Company [§§ 104-105] p 95 
1. In General [§ 104] p 95 
2. Where Rates Prescribed by State Are Set Aside [§ 105] p 96 
B. Contracts as to Rates [§§ 106-107] p 96 
1. Contracts with Municipality [§- 106] p 96 
2. Contracts with Patrons [§ 107] p 100 
C. Regulation of Rates [§§ 108-114] p 101 
1. In General [§ 108] p 101 
2. Reasonableness of Rates [§ 109] p 103 
3. Establishment and Promulgation of Rate Schedules [§ 110] p 109 
4. Enforcing Compliance with Established Rate Schedule [§ 111] p 109 
5. Proceedings for Relief against Unreasonable Rates [§§ 112-113] p 109 
a. By Company [§ 112] p 109 
b. By Patrons [§ 113] p 112 
6. Regulation by Commission [§ 114] p 112 
D. Persons Entitled to Service at Particular Rates [§§ 115-116] p 116 - 
1. Government Rates [§ 115] p 116 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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2. Partnership Rate [§ 116] p 118 Bare ERA 
E. Additional or Special Charges [§ 117] p 118 ay tstte 
F. Payment and Collection of Rates and Charges [§§ 118-120] p 119 

1. In General [§ 118] p 119 

2. Actions To Compel Payment [§ 119] p 120 

3. Refund and Recovery of Overcharges [§ 120] p 120 


VIII. FEDERAL WAR-TIME CONTROL [§§ 121-127] p 121 
A. Basis of Control [§ 121] p 121 ys lel 
B. Scope and Extent [§ 122] p 121 eeu 
C. Effect on Particular Matters [\§ 123-125] p 122 eee 
1. Rates and Charges [§ 123] p 122 LESS 
2. Rights of Action [§§ 124-125] p 122 a ery) 
a. Accruing before Federal Control [§ 124] p 122 sient 
b. Accruing during Federal Control [§ 125] p 122 Meee te 
D. Termination of Control, and Redelivery [§ 126] p 123 FENn a] 
E. Compensation [§ 127] p 123 a eae 


IX. PENALTIES [§§ 128-144] p 124 Nee 
A. In General [§ 128] p 124 : 
B. Construction and Application of Statutes [§§ 129-136] p 124 

1. In General [§ 129] p 124 _ 
2. Particular Provisions [§§ 130-135] p 125 
a. Transmission or Delivery [§§ 130-132] p 125 
(1) In General [§ 130] p 126 ; 
(2) Delivery Limits of Company [§ 131] p 127 . 
(3) Payment or Tender of Usual Charge [§ 132] p 127 
b. Discrimination [§ 133] p 127 rare 
ce. Failure To Furnish Telephone Services [§ 134] p 128 . ao by f: A re 
d. Construction and Maintenance [§ 135] p 129 ; Pees a: 
3. Extraterritorial Effect [§ 136] p 129 sh ae is 
C. Who May Recover [§ 137] p 130 ; wr 
D. Defenses [§ 138] p 130 ae 
E. Actions To Recover Penalties [§§ 139-144] p 131 fn its 
1. Joinder of Actions [§ 139] p 131 | 
2. Parties [§ 140] p 131 
3. Pleading [§ 141] p 131 
4, Evidence [§ 142] p 133 
5. Trial or Hearing [§ 143] p 134 
6. Judgment [§ 144] p 134 


X. CRIMES AND OFFENSES [§§ 145-152] p 134 

A. In General [§ 145] p 134 

B. Particular Crimes and Offenses [§§ 146-151] p 135 
1. Malicious Mischief [§ 146] p 135 
2. Wire Tapping [§ 147] p 135 aay: 
3. Profane, Indecent, or Obscene Language [§ 148] p 135. By A ee 

_ 4, Disclosing Contents of Messages [§ 149] p 136 io ah ie ley 

5. Failure To Show Time of Delivery for Transmission [§ 150] p 136 Pe 
6. Furtherance of Gaming Transactions. [§ 151] p 136 Las 

C. Prosecution [§ 152] p 136 


XI. DUTIES AND LIABILITIES WITH REGARD TO TELEGRAPH MESSAGES 06 153-323] p 137 


A. Basis in General [§ 153] p 137 
‘8B. Right of Company To Make Rules and Regulations as to Its Handling of eoaes [S$ 154] P 


ere 137 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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C. Duty To Accept Messages [§§ 155-167] p 138 


arrhwn re 


. In General [§ 155] p 138 

. Messages for Illegal or Immoral Purposes [§ 156] p 138» 
. Messages Not in Decent Language [§ 157] p 139 

. Cipher Messages [§ 158] p 139 

. Libelous Messages [§ 159] p 140 

. Messages Not on Regular Blanks [§§ 160-161] p 140 


a. In General [§ 160] p 140 
b. Oral Messages [§ 161] p 140 


. Collect and Deadhead Messages [§ 162] p141 ~: , 
. Unstamped Messages [§ 163] p 141 

2. 
10. 
11. 
12. 


Messages Presented outside of Office Hours [§ 164] p 141 
Messages Presented on Sunday [§ 165] p 141 

Messages for Points Not on Company’s Lines [§ 166] p 142 
Messages from Other Telegraph Companies [§ 167] p 142 


D. Mistakes in Writing Down Oral Messages on Acceptance for Transmission [§ 1€8] p 142 
E. Duty To Transmit [§§ 169-177] p 142 

1. In General [§ 169] p 142 

2. To Transmit Promptly [$$ 170-174] p 143 


a. In General [§ 170] p 143 

b. Excuses for Delay [§§ 171-173] p 145 
(1) In General [§ 171] p 145 
(2) Wire Trouble [§ 172] p 145 
(3) Office Hours [§ 173] p 146 

e. Order of Transmission [§ 174] p 148 


8. Duty To Notify Sender of Inability To Transmit or of Delay [§ 175] p 149 

4. To Transmit Correctly [§ 176] p 149 

5. Stoppage of Messages in Transit [§ 177] p 150 
EF. Duty To Deliver [§$ 178-190] p 150 


1. 
2. 


In General [§ 178] p 150 
On Sunday or Legal Holiday [§ 179] p 153 


3. Informing Sender or Sendee of Inability To Deliver [§ 180] p 153 
4. Insufficient or Erroneous Name or Address [§ 181] p 154 
5. Time for, and Delay in, Delivery [§§ 182-183] p 156 


a. In General [§ 182] p 156 
b. Office Hours [§ 183] p 158 


G. Place or Distance for Delivery [§$ 184-186] p 160 


a. In General [§ 184] p 160 
b. Free Delivery Limits [§§ 185-186] p 161 
(1) In General [§ 185] p 161 


(2) Waiver, Abandonment, and Modification [§ 186] p 164 
7. To Whom Delivery May or Should Be Made [§§ 187-188] p 164 


a. In General [§ 187] p 164 


b. Person in Whose Care Message Is Addressed [§ 188] p 166 
8. Mode of Delivery [§ 189] p 167 
9. Duty To Forward [§ 190] p 169 
G. Duty Not To Disclose [§ 191] p 169 
H. Transmission and Delivery of Forged, Fraudulent, or Unauthorized Messages [§ 192] p 169 
I. Transmission and Delivery of Libelous Messages [§ 193] p 171 ; 
J. Modification or Limitation of Liability [§§ 194-217] p 171 
1. By Condition or Stipulation [§§ 194-216] p 171 


a. Right To Limit Liability in General [§ 194] p 171 


b. Assent to, and Binding Effect of , Conditions [§§ 195-202] p 173 


(1) Sender [§§ 195-200] p 173 


For later cases, developments and changes in the law see Annotations, same title and section number 
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(a) In General [§ 195] p 173 
(b) Message Written by Operator [§ 196] p 174 
(c) Message on Wrong Blank [§§ 197-198] p 175 
aa. Blank of Another Company [§ 197] p 175 
bb. Blank for Another Class of Message [§ 198] p175 
(d) Message Not on Blank [§ 199] p 175 
(e) Messages Accepted over Telephone [§ 200] p 175 
(2) Addressee [§ 201] p 176 
(3) Third Person [§ 202] p 177 
ce. Validity and Construction of Particular Conditions and Stipulations [§§ 203-216} p 
177 
(1) Limitation of Liability for Repeated and Unrepeated Messages [§$ 203-206} p 
177 
(a) In General [§ 203] p 177 
(b) Gross Negligence or Willful Misconduct [§ 204] p 180 
(ce) Defaults Which Repetition Would Not Have Prevented [§ 205] p181 
(d) Amount of Recovery [§ 206] p 182 
(2) Against Errors in Obscure or Cipher Messages [§ 207] p 183 
(3) Against Night Delivery [§ 208] p 183 
(4) Agency of Company’s Messenger for Sender [§ 209] p 183 
(5) Against Defaults of Connecting Lines [§ 210] p 184 
(6) Against Varying Conditions by Employees [§ 211] p 184 
(7) Requiring Timely Presentation of Written Claim [§§ 212-216] p 185 
(a) In General [§ 212] p 185 
(b) Requisites of Claim [§ 213] p 187 
(c) Service or Presentation of Claim [§ 214] p 188 
(d) Compliance by Bringing Suit [§ 215] p 188 
(e) Waiver and Estoppel [§ 216] p 189 
2. Statutory Modification of Liability [§ 217] p 190 
K. Connecting Lines [§ 218] p 190 
Li Actions [§§ 219-259] p.192 
1. Right of Action [§§ 219-226] p 192 
a. In General [§ 219] p 192 
b. Of Particular Persons [§§ 220-224] p 192 
(1) In General [§ 220] p 192 
(2) Addressee [§ 221] p 193 
(3) Undisclosed Principal [§§ 222-223] p 196 
| (a) Of Sender [§ 222] p 196 
| x ‘(b) Of Addressee [§ 223] p 196 
(4) Agent [§ 224] p 196 
e. Against Particular Persons or Companies [§ 225] p 197 
d. Conditions Precedent [§ 226] p 197 
2. Form of Action [§§ 227-228] p 197 
A a. In General [§ 227] p 197 
; b. Action by Addressee [§ 228] p 197 
. Limitation of Actions [§ 229] p 198 
. Defenses [§ 230] p 198 
. Jurisdiction [§ 231] p 198 
. Parties [§ 232] p 198 
3 . Pleading [§§ 233-240] p 199 
Z a. Complaint, Declaration, or Petition [§§ 233-237] p 199 
: | (1) In General [§ 233] p 199 
(2) Allegations of Compliance with Conditions [§ 234] p 200 
. (3) Allegations as to Damages [§§ 235-237] p 200 
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(a) In General [§ 235] p 200 
(b) For Mental Anguish [§ 236] p 201 
(c) Exemplary Damages [§ 237] p 202 
b. Plea or Answer [§ 238] p 202 
' «@, Replication [§ 239] p 203 
d. Amended Pleadings [§ 240] p 203 
8. Issues, Proof, and Variance [§ 241] p 203 
9. Evidence [§§ 242-250] p 204 
a. Presumptions and Burden of Proof [§§ 242-244] p 204 
we (CO OND fae ° (1) Burden of Proof Generally [§ 242] sp, 204 
(2) Presumptions and Effect Thereof on Burden of Evidence 85 243-244] p 205 
Reece: dial Hae (a) In General [§ 243] p 205 
(b) In Mental Anguish Cases [§ 244] p 207 
b. Admissibility [§§ 245-249] p 208 ~ 
(1) In General [§ 245] p 208 
(2). To Prove or Disprove Particular Matters [§§ 246-248] p 210 
(a) Negligence or Contributory Negligence ‘[§ 246] p 210 
(b) Notice of Importance or Urgency of Message [§ 247] p 211 
(c) Damages [§ 248] p 212 
(3) In Mental Anguish Cases [§ 249] p 212 
ce. Weight and Sufficiency [§ 250] p 214 
10. Trial [§§ 251-258] p 216 
ito tas Questions for Court and Jury [§§ 251-256] p 216 
(1) In General [§ 251] p 216 
(2) Particular Issues [§§ 252-256] p 217 
(a). In General [§ 252] p 217 
(b) Negligence and Contributory Negligence [§ 253] p 218 
(c) Proximate Cause and Damages [§§ 254-255] p 219 
aa. In General [§ 254] p 219 
bb. In Mental Anguish Cases [§ 255] p 220 
(d) Stipulations or Regulations Affecting Liability. [§ 256] P 221 
b. Instructions [§ 257] p 221 
e. Verdict and Findings [§ 258] p 223 
11. Appeal and Error [§ 259] p 223 
M. Damages [§§ 260-323] p 224 
1. What Law Governs [§§ 260-261] p 224 
a. In General [§ 260] p 224 
b. Damages for Mental Anguish [§ 261] p 225 
2. Nominal Damages and Cost of Transmission [§ 262] p 226 
3. Compensatory Damages [§§ 263-271] p 227 
a. In General [§ 263] p 227 
b. Proximate Cause [§§ 264-265] p 229 
(1) In General [§ 264] p 229 
(2) Intervening Efficient Causes [§ 265] p 229 
¢c. Natural, Probable, and Contemplated Consequences [§§ 266-268] p 230 
(1) In General [§ 266] p 230 
(2) Notice and Necessity Therefor [§§ 267-268] p 232 
(a) In General [§ 267] p 282 
(b) Sufficiency of Notice; Cipher and Obscure Messages [§ 268] p 234 
d. Certainty; Remote, Speculative, or Contingent Damages [§ 269] p 236 
e. Avoidable Consequences [§§ 270-271] p 237 
(1) In General [§ 270] p 237 
(2) Performance of Agreement Resulting in Loss [§ 271] p 238 
4. Particular Cases and Types of Messages [§§ 272-297] p 239 
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Messages Relating to Contracts [§§ 272-276] p 239 
(1) Message Mere Step in Negotiations [§ 272] p 239 
(2) Message an Offer [§ 273] p 240 
(3) Message an Acceptance [§ 274] p 240 
(4) Employment Contracts [§ 275] p 241 
(5) Building Contracts [§ 276] p 242 
Messages Relating to Sales and Exchanges [§§ 277-281] p 242 
(1) Loss of Sale [§ 277] p 242 
(2) Loss of Purchase [§ 278] p 243 
(3) Transactions with Broker or Agent [§§ 279-280] p net 
(a) Losses of Principal [§ 279] p 244 
(b) Loss of Commissions or Sale to Broker or Aeent (s 980) p 246 
(4) Loss of Exchange [§ 281] p 246 
¢. Messages Relating to Debts, Loans, and Advances [§§ 282-283] p oe 
(1) Loss of Debt [§ 282] p 247 
(2) Failure To Obtain Loan or Advance [§ 283] p 247 
d. Unnecessary Trip Resulting from Breach [§ 284] p 247 
e. Errors in Transmission [§§ 285-289] p 248 Negba gh fon 
(1) In General [§ 285] p 248 pies 
(2) Offers To Purchase and Orders [§ 286] p 249 Tt ae 
(3) Offers To Sell [§ 287] p 249 eee kee 
(4). Message Acceptance of Offer [§ 288] p 250 ay 
(5) Message Directing Master as to Fuel for Voyage [§ 289] p 250. 
f. Shipment Induced by Defendant’s Fault [§ 290] p 251 
g. Message Summoning Physician or Attendant [§ 291] p 251 oo 
h. Message Summoning Veterinary [§ 292] p 251 — AT 
‘ 
j. 
k. 
1. 


= 
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Messages Requesting Addressee To Meet Sender [§ 293] p 251 
Forged Messages [§ 294] p 252 : 
Messages Giving Notice To Stop Payment [§ 295] p 252 0 
! 1) Failure To Cancel Insurance Contract [§ 296] p 252 
m. Sender's Liberation from Jail Delayed [§ 297} p 252° 
wll :, 6. Particular Items of Compensation [§§ 298-321] p 252 
a. Profits [§ 298] p 252 } 
b. Deterioration in. Value of Property [§ 299] p 
e. Mental Anguish [§§ 300-318] p 253 
(1) In General [§-300] p 253 
(2) Limitations and Applications of Doctrine [§§ 301-318 p 255 
(a) In General [§§ 301-307] p 255 
aa. Limitations as to Nature or Type of Case [§ 301] p 255 
bb. General Principles as to Proximity and Comer [$$ 302- 
303] p 256 
_ . (aa). Proximity [§ 302] p 256 
(bb) Contemplation of Parties [§ 303] p 257 
ec. Avoidability and Negligence of Plaintiff [§ 304] p 259 
dd. Limitations as to Nature of Mental La AE Ee and Basis Therefor 
[9 305] p 259 
ee. Prolongation of Existing Mental Anguish [§ 306] p 260 
ff. Under Statutory Provisions [§ 307] p 261 
(b) Messages Relating to Sickness, Injuries, or Death’ [§§ 308-315] p 261 
aa. In General [§ 308] p 261 
bb. Relationship of Parties [§§ 309-310] p 261 - 
(aa) In General [§ 309] p 261 
(bb) Necessity of Notice of Relationship [§ 310] p 262 
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ce. Plaintiff Delayed in, or Prevented from, Reaching Place of Sickness, 
Death, or Burial [§ 311] p 263 
dd. Plaintiff Deprived of Aid and Consolation [§ 312] p 264 
ee. Failure To Meet Body and Arrange for Funeral [§ 313] p 265 
ff. Delay or Nonarrival of Physician or Clergyman [§ 314] p 265 
ge. Administration of Wrong Treatment [§ 315] p 266 
(c) Message Asking for Money [§ 316] p 266 
(d) Messages Requesting Addressee To Meet Sender or Other Party [§ 317] 
p 266 
(e) Messages Notifying of Time of.Sender’s Arrival [§ 318] p 267 
a. Physical Pain and Suffering Resulting from Mental Anguish [§ 319] p 267 
Ba e, Interest [§ 320] p 267 
f. Losses from Illegal Collateral Transaction [§ 321] p 267 
6. Exemplary Dainages [§ 322] p 268 
7. Excessive or Inadequate Damages [§ 323] p 269 


XII. TRANSMISSION OF MONEY [$$ 324-327] p 272 
A. Money Transfers Generally [§ 324] p 272 
B. Cable Transfers [§ 325] p 273 
C. Damages [§ 326] p 274 
D. Actions [§ 327] p 276 


XIII. NEWS, TICKER, OR MARKET QUOTATION SERVICE [§ 328] p 277 ‘ 


XIV. TELEPHONE SERVICE [§§ 329-371] p 278 
A. Service to Patrons [§§ 329-370] p 278 
1. Duty and Liability [§§ 329-343] p 278 
a. In General [§ 329] p 278 ° 
b. Contracts for Service [§ 330] p 279 
ce. Particular Service [§§$ 331-340] p 280 
(1) Installation, Maintenance, and Removal of Facilities [§ 331] p 280 
(2) Service to Nonsubscribers [§ 332} p 280 
(3) Furnishing Connections for Calls with Other Subscribers [§ 333] p 280 
(4) Finding and Notifying Person Called [§ 334] p 281 
(5) Transmission of Messages [§ 335] -p 281 
(6) Exchange Service [§ 336] p 282 
(7) Long-Distance Service [§ 337] p 283 
(8) Telephone Directories [§ 338] p 283 
(9) Private Lines or Exchanges [§ 339] p 284 
(10) Connecting Lines [§ 340] p 284 
d. Service to Other Companies [§ 341] p 284 
e. Suspension and Discontinuance of Service [§ 342] p 285 
f. Restoration of Service or Facilities [§ 343] p 286 
2. Contributory Negligence [§ 344] p 287 
3. Actions [$§ 345-358] p 287 
Nature and Form [§ 345] p 287 
. Conditions Precedent [§ 346] p 287 
. Defenses [§ 347] p 287 
. Venue [§ 348] p 287 
. Who May Sue [§ 349] p 287 
. Pleading [§ 350] p 288 
. Issues, Proof, and Variance [§ 351] p 288 
. Evidence [§§ 352-354] p 288 
(1) Presumptions and Burden of Proof [§ 352] p 288 
(2) Admissibility [§ 353] p 289 
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(3) Weight and Sufficiency [§ 354] p 289 
i. Questions of Law and Fact [§ 355] p 289 
j. Instructions [§ 356] p 290 
k. Findings [§ 357] p 290 
Ll. Verdict [§ 358] p 290 
4. Damages [§§ 359-370] p 290 
a. In General [§ 359] p 290 
b. Nominal Damages or Cost of Transmission [§ 360] p 290 
¢. Compensatory Damages [§§ 361-368] p 290 
(1) General Principles [§§ 361-364] p 290 
(a) Natural and Proximate Consequences [§§ 361-362] P 290 
aa. In General [§ 361] p 290 a 
bb. Natural and Probable Consequences [§ 362] p 291 
(b) Uncertain, Speculative, and Contingent Consequences [§ 363} p 291 
(c) Avoidable Consequences [§ 364] p 292 
(2) Particular Elements of Compensation [§§ 365-367] Pp 292 
(a) Pecuniary Loss [§ 365] p 292 
(b) Physical Pain and Suffering [§ 366] p 292 
(ec) Mental Pain and Suffering [§ 367] p 292 ts 
(3) Measure and Amount [§ 368] p 293 gts 
d. Exemplary or Punitive Damages [§ 369] p 294 ae, 
e. Excessive or Inadequate Damages [§ 370] p 294 
B. Interconnection of Lines of Two Companies [§ 371] p 294 


_ XV. DISTRICT TELEGRAPH AND MESSENGER BUSINESS [§ 372] p 298 RR A 2. 
XVI. BURGLAR AND FIRE ALARM SERVICE [5-373] p 299 


_XVII. INJURIES TO LINES OR OTHER PROPERTY [§§ 374-375] p 299 
- A. Damages and Actions Therefor: [§ 374] p 299 ig 
B. Injunction [§ 375] p 300 slg 


XVIIL LIABILITY OF TELEGRAPH AND TELEPHONE COMPANIES FOR TORTIOUS ACTS or 
EMPLOYEES [§ 376] p 301 


XIX. WIRE TAPPING, AND OPENING MESSAGES ADDRESSED TO ANOTHER [$ 377} p 301 


XX. WIRELESS TELEGRAPHS AND TELEPHONES; RADIO BROADCASTING {$$ 378-387} 
p 301 ; 
A. Wireless Telegraphs and Telephones [§ 378] p 301 
B. Radio Broadcasting [§§ 379-387] p 301 
1. In General [§ 379] p 301 
2. Permit for Construction [§ 380] p 302 
8. Station License [§§ 381-384] p 302 
a. In General [§ 381] p 302 : 
b. Modification or Change [§ 382] p 302 
c. Renewal [§ 383] p 303 
d. Assignment [§ 384] p 303 
es Appeal [§ 385] p 303 
5. Injunction [§ 386] p 304 
6. Broadcasting Contracts [§ 387] p 304 
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CROSS REFERENCES 


Admissions by telephone see Criminal Law § 1246. 

Condemnation of WAG for telegraph or telephone 
line see Eminent Domain §§ 54, 99, 103, 174, 202. 

Corporations generally see Corporations Ai Osea pia 

Judicial notice of facts relating to telegraphs and tele- 
phones see Evidence §§ 1850, 1851. 

Mandamus to compel performance of public duties see 
Mandamus § 501. 

Notice by telegraph or telephone see Notice § 45, 54 
text and notes 7, 8. 

Offer and acceptance by telegraph see Contracts § 51 
text and note 93 ‘ 


Power of municipality to grant use of streets and rights 
acquired thereby see Municipal Corporations §§ 3760— 
3814. 


Regulations of commerce see Commerce §§ 35, 40, 58, 
103, 

Taxation of telegraph and telephone companies see Taxa- 
tion § 323. 

Taxing disbursements for telegrams as, costs see Costs 

eer tern as memorandum within statute of crams see 
Frauds, Statute of §§ 306, 386. 


I. DEFINITIONS AND NATURE AND DISTINCTIONS 


[By AtBert DeForest TYLER] 


{§ 1] A. Definitions and Nature—1. Telegraph. 
A telegraph, from: two Greek words, meaning to 
write idfar off or at:a distance,t has been defined as 
an apparatus or adjustment of instruments for trans- 
mitting messages or other communications by means 
of electric currents and signals.2. The term “tele- 
graph” is sufficiently broad and comprehensive to 
include any apparatus for transmitting messages by 
means of electric currents and signals,® or by means 
of a wire, whether or not the communication is made 
by electricity,* and in the construction of statutory 
provisions has repeatedly been held ,to include the 
telephone.® . Even before the invention of the elec- 
tro-magnetic telegraph the term was applied to vari- 
ous contrivances or devices to communicate intelli- 
gence by means of signals or semaphores, which 
appeal to the eye,® but the term as now generally 
used applies to the electro-magnetic telegraph,’ 
which was first perfected and. put into practical 


1. O’Reilly v. Morse, 15 How. es 
S.) 62, 134, 14 L.Ed. 601; Com. 
po lami Tel. Co., 18 Phila. (Pay) 
588 1. 


“@.; Chesapeake, . étc., Tel. Co. v. 
Baltimore, etc., Tel. Co., 7 A. 809, 66 
Md. 399, 410, 59 Am.R. 167. 


[a]. Other definitions.—(1) ‘An in- 


244, 248). 
3. 


Atty.-Gen. v. Edison Tel. Co., 6 Q.B.D. 


Co., 59 P. 698, 127 Cal. 312, 315 


'Md.—Chesapeake, ete., 
Baltimore, ete., Tel. Co., 7 A. 809, 59}. 
Am.R. 167, 66 Md. 399, 410. 


operation by Morse,® although the term applies 
whether or not a wire is used,® and a telegraph line 
is such whether furnished with the Morse instru- 
ments or the typewriting instruments or other de- 
vices which have been invented to accomplish the 
same purpose.!® The telegraph in common parlance 
is generally understood as referring to the entire 
system of appliances used in the transmission of 
telegraphic messages by electricity.11 


[§ 2] 2. Telegraphy. Telegraphy has been de- 
fined as the transaction of business over or through 
wires. +? 


[§ 3] 3. Telegram. A ‘lesa is any message 
or other communication transmitted or intended for 
transmission by telegraph.1? A communication by 
telephone has also been held to be a eee with- 
in the application of a statute.14 


[§ 4] 4. Toleeaph Station. Taloscan stations 


Wireless telegraphy see infra § 378. 


10. Chicago, ete., Tel. Co. v. Type 
Cal.—Davis v. Pacific Tel., ete.,| Tel. Co., 137 Ill.App. 131, 137; Com. 
‘ v. Pennsylvania Tel. Co., 18 Phila. 


(Pa.) 588, 591; Atty.-Gen. v. Edison 
Tel. Co., 6 Q.B.D. 244, 249. 


[a] Ticker and the wires and elec- 


Tels Caz tvs 


strument prsapparatus for communi- 
cating words or language to a dis- 
, tance by, the, use of. electricity.’’ 

lWebster Db. ‘[quot Com. v.. Pennsyl- 
vania Tel. Co., 18 Phila. (Pa.) 588, 


592; Atty.-Gen. v. Edison Tel. Co., 
6 QB.D. 244, 254]. (2) “An = ap- 
paratus, or a process for communicat- 
ing rapidly between distant points, 
especially by means of preconcerted 
visible signals representing words or 
ideas, or by means of words and signs 
transmitted by electro-magnetism.” 
Bouvier L. D. [quot Commonwealth v. 
American Dist. Tel. Co., 44 Pa.Co. 
543, 546]. (3) “An apparatus. or 
device for transmitting messages to a 
distance.” State Public Utilities Com- 
mission v. Postal Telegraph-Cable Co., 
120 N.E. 795, 796, 285 Ill. 411. (4) 
“An apparatus or machine used to 
transmit intelligence to a _ distant 
point by means of electricity.” West- 
ern Union Tel. Co. v. Hill, 50 So. 248, 
251, 163 Ala. 18, 23 L.R.A.N.S. 648, 
19 Ann.Cas. 1058. To same effect Mc- 
Leod v. Pacific States Telephone, etce., 
Cor ae. 
L.R.A.N.S. ‘954, 16 Ann.Cas. 1239: 
“A wire or wires used for the pur- 
pose of telegraphic communication, 
with any casing, coating, tube or pipe 
enclosing the same, and any appara- 
tus connected therewith for the pur- 
pose of telegraphic communication.” 
English Telegraph Act 1863 [quot 


568,95-P.-1009,-52 -Or.-22;-48- 
(5B). 


Or.—McLeod v. Pacific Tel. Co., 94 
P. 568, 95 P. 1009, 52 Or. 22, 28, 15 LR. 
A.N.S. 810, 18 L.R.A.N.S. 954, 16 
Ann.Cas. 239. 


Pa.—Com. v. American Dist. Tel. 
Co., 44 Pa.Co. 548, 546 [quot Cyc]; 
Com. v. Pennsylvania Tel. Co., 18 
Phila, 588, 591. 


Eng.—Atty.-Gen. v. Edison Tel. Co., 
6 Q.B.D. 244, 248. 


4 Com. v. American Dist. Tel. Co., 
44 Pa.Co 548, 546 [quot Cyc]; Atty.- 
oe v. Edison Tel. Co., 6 Q.B.D. 244, 


5. See infra § 10. 


6. O’Reilly v. Morse, 15 How. (U. 
S62 134 te Sd. Sb0iies \ome unre 
Pennsylvania Tel. Co., 18 Phila. (Pa.) 
588, 591; Atty.-Gen. v. Edison Tel. 
Co., 6 Q.B.D. 244, 248. 


7. O'Reilly v. Morse, 15 How. (U. 
S.) 62, 14 L.Ed. 601; Bouvier L. D. 


8 O'Reilly v. Morse, 15 How. (U. 
S.) 62, 134, 14 L.Ed. 601; Hockett v. 
pirate 2 N.E. 178, 105 Ind. 250, 55 Am. 


9. Atty.-Gen. v. Edison Tel. Co., 6 

244, 249 (where the court 
“The result of the definition 
seems to be that any apparatus for 
transmitting messages by electric sig- 
nals is a telegraph, whether a wire is 
used or not’’), 


trical apparatus for the operation 
thereof is within the meaning of the 
word “telegraph.” Chicago, ete., Tel. 
vee v. Type Tel. Co., 137 Ill. -App. ceils 


11. Hockett v. State, 5 N.E. 178, 
105 Ind. 250, 262, 55 Am.R. 201; ‘Com. 
v. American Dist. Tel. Ces 44 Pa.Co. 
543, 546 [quot Cyc]. 


[a] System of ee I includes: 
First, a battery or other source of 
electric power; Second, a line-wire or 
conductor for conveying the electric 
current from one station to another; 
Third, the apparatus for transmit- 
ting, interrupting, and if necessary 
reversing the electric current at 
pleasure; and: Fourth, the indicator 
or signalizing instrument. Hockett 
v. State, 5 N.B. 178, 105 Ind. 250, 55 
Am.R,. 201. 


1g.) York Tel. Co. v. Keesey, 5 Pa. 
Dist. 366, 369. 


Wireless telegraphy see infra § 378. 
13. Anderson L..D. 


[a] Other definitions.—(1) SSAC 
telegraphic dispatch; a message sent 
by telegraph.” Black L. D. (2) SSA 
message transmitted by the _ tele- 
graph.” Western Union Tel. Co. v. 
Hill, 50 So. 248, 163 Ala. 18, 23 L.R.A. 
N.S. 648, 19 Ann.Cas. 1058. 


14. Atty.-Gen. v. Edison Tel. Co., 6 
Q.B.D. 244, 254 (construing English 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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are the ordinary offices for the business of teleg- 
raphy along the line of telegraph.1® 


_ [§ 5] 5. Telephone. A telephone has been de- 
fined as an instrument for transmitting spoken 
words.*® In a general sense the name “telephone” 
applies to any instrument or apparatus which trans- 
mits sound beyond the limits of ordinary audibil- 
ity;'? but the name ordinarily is technically and 
primarily restricted to an instrument or device which 
transmits sound by means of electricity and wires 
similar to telegraphic wires.18 The exact meaning 
of the word “telephone” may vary according to the 
sense in which it is used,1® and so may refer gen- 
erally to the art of telephony as an institution,?° 
or more particularly to the apparatus used in the 
transmissicn and reception of telephonic messages,?24 
and in the latter case may refer either to a partic- 
ular instrument?? or to the entire system of appli- 
ances used in the transmission of telephonic mes- 
sages.?3 


[§ 6] 6. Telephone Business.24 Telephone busi- 
ness consists of two well-defined branches, namely, 
the long-distance system and exchanges for the local 
business of cities and villages.2° It does not in- 
elude the acceptance, transmission, and delivery of 
written messages,?* but if the company holds itself 
out as rendering such service, it is subject to the 
statutory liability for failure to discharge its duties 


Telegraph Act of 1869, 32 & 33 Vict, 19. 
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Charles Simons Sons Co. v. 


[62 C.5.] 18 


in such respect.?7 


_ Private business. Telephone companies sometimes 
install a telephone plant by which persons in differ- 


| ent rooms of a large building may communicate with 


each other, but not with the outside public; and 
such telephones, although installed by a public tele- 
phone company, are not a part of its public business, 
as for the purpose of rate regulation.2® 


[§ 7] 7. Telephone Exchange. A telephone ex- 
change is an arrangement for putting up and main- 
taining wires, poles, and switchboards within a. given 
area, with a central office, and the necessary opera+ 
tors to enable the individual hirers of telephones 
within that area to converse with each other.?° 

[§ 8] 8. Telegraph or Telephone Lines. The term 
“line” has been defined as a wire connecting one tel- 
egraphie station with another, or the whole system 
of telegraph wires under one management and 
name.*° The term “line” as applied to telegraph 
and telephone lines has, however, both a popular 
and a technical meaning, and in a statute will be 
construed according to what appears to have beer 
the intention of the legislature.?1 : 

[§ 9] B. Telegraph and Telephone Distinguished 
—l. In General. Strictly speaking, the telegraph 
and telephone are different and:clearly distinguish- 
able. They may have certain points of resem- 
biance,®? such as the.use.of poles and wires and the 


[fev 125 F. 342, 60 C.C.A. 220]. 


© 73). 

15. Western Union Tel. Co. v. 
Marietta & C. R. Co., 38 OhioSt. 24, 30 
(construing the words “telegraph sta- 
tions” as used in a contract between a 
railroad company antl a _ telegraph 
company). 

°16. Bouvier L. D. 


[a] Other definitions.—(1) “An in- 
strument by which two persons may 
talk directly to each other.” Gilpin 
v. Savage, 60 Misc. 605, 609, 112 N.Y.S. 
802 [aff 132 App.Div. 948, 118 N.Y.S. 
1108 (rev on other grounds 94 N.E. 
656, 201 N.Y. 167, 34 L.R.A.N.S. 417, 
Ann.Cas.1912A 861)]. (2) “An in- 
strument for conveying sound to a 
great distance.” Webster D. [quot 
Central Union Tel. Co. v. State, 19 N. 
E. 604, 118 Ind. 194, 206, 10 Am.S.R. 
114]. See also Doty v. American 
Telephone & Telegraph Co., 130 S.W. 
1053, 123 Tenn. 329, Ann.Cas.1912C 167 
(holding that the word ‘‘telephone” 
implies the transmission of intelli- 
gence, messages, or sound to a far 
point). (3) An invented device by 
which the impulse of sound may be 
transmitted from one end of a line 
to the other and thus a message can 
be transmitted by voice of the send- 
er. State Public Utilities Commis- 
sion ex rel. Chicago Telephone Co. v. 
Postal Telegraph-Cable Co., 120 N.E. 
795, 796, 285 Ill. 411. 


‘17. Hockett v. State, 5 N.E. 178, 
105 Ind. 250, 261, 55 Am.R. 201 (‘In a 
general sense, the name ‘telephone 
applies to any instrument or appara- 
tus which transmits sound. beyond 
the limits of ordinary audibility. The 
Speaking tube used in conveying the 
sound of the voice from one room to 
another in large buildings, or a 
stretched cord or wire attached to vi- 
brating membranes or discs, by which 
the voice is carried to a distant point, 
is, strictly speaking, a telephone”). 


18. Hockett v. State, supra. 


Radio and wireless see infra §§ 
378-387. ' 


Maryland Tel., etc., Co., 57 A. 193, 99 
Mad. 141, 170, 63 L.R.A. 727 (constru- 


ing the term “telephone” as used in| 


an ordinance). 


20. Hockett v. State, 5 N.E. 178, 
105 Ind. 250, 261, 55 Am.R. 201. 


21. Hockett v. State, supra. 


22. Hockett v. State, supra; Pan- 
handle Telephone & Telegraph Co. v. 
eau (Tex.Civ.App.) 142 S.W. 


23. Central Union Tel. Co. v. Brad- 
bury, 5 N.E. 721, 106 Ind. 1, 9; Hockett 
v. State, 5 N.E. 178, 105 Ind. 250, 261, 
ba Ams. - 201i 


[a] “®elephone,”’ when technically 
defined, means only the instrument 
itself, but, when considered with 
reference to the use to be made of it, 
it must be accompanied with the 
necessary apparatus for the reception 
and transmission of messages, and.an 
“extension telephone” is an instru- 
ment consisting of bell, receiver, and 
transmitter connected with a tele- 
phone which appears numbered on the 
list, and is used solely through such 
numbered instrument without any in- 
dependent connection with the switch- 
board. Panhandle Telephone & Tele- 
graph Co. v. Amarillo, (Tex.Civ.App.) 
142 S.W. 638, 639. 

24. District telephone business see 
infra § 372. 

25. State ex rel. Northwestern Tel. 
Exch. Co. v. City of Thief River Falls, 
113 N.W. 1057, 102 Minn. 425. 


26. Bess v. Citizens’ Telephone Co., 
287 S.W. 466, 315 Mo. 1056. 

27. Bess v. Citizens’ Telephone Co.. 
supra. 

28. Chesapeake, etc. Tel. Co. v. 
Manning, 22 S.Ct. 881, 186 U.S. 238, 
46 L.Ed. 1144. 

Regulation of charges generally sce 
infra §§ 108-114. 


29. Western Union Tel. Co. v. 
American Bell Tel. Co., 105 F. 684, €96 


Private branch exchange service 
| see infra §.339. - ; : 


| 80. Webster Int. D. [quot South- 
}ern Bell Tel., etc.; Co. v, D’Alemberte, 
21 So. 570, 39 Fila. 25, 37]. i 


| [a] Another definition is: “CM 
| telegraph’ wire between stations, 
' forming with them the circuit.” Cen- 
tury D.. [quot Southern Bell Tel., ete., 
See ME hreue pelt 21 So. 570, 39 Fla. 


[b] - Statutory definition.—In Mis- 
souri in Public Service Act (L. [1913] 
| pp 556-651 subd 18 §'2), the term 
| “telephone line’’ is defined to include 
'every sort of property ‘‘used,, operat- 
ed, controlled or owned by any tele- 
phone corporation to facilitate the 
business of affording telephonic com- 
munication.” State ex -rel. Buffum 
| Telephone Co. v. Public Service Com- 
mission, 199° S.W. 962, 272 Mo: 637, 
6367 LARLACLONSC 1820. 8) ieee i 


31. Vermillion’ v. Northwestern 
Tel. ‘Exch. €o., 189 F. 289, 111°C.C1AL 
21; ‘Southern Bell Tel., etc.) Co. wi 
D’Alemberte, 21 So! 570, 39 Fla.’ 25; 
State ex.rel. Northwéstern' Tel. Exch, 
Co. v. Thief River Falls, 113 N.Ww. 
1057,.102.,.Minn. 425, : 


[a] In determining length of tele: 
phone “line’: for the purpose of as- 
certaining, the amount of a ‘license 
tax, the “‘line’’ should be construed as 
made up of the different, wires lead- 
ing to the, instruments of the different 
individual subscribers, and not in the 
sense of a line of poles and the wires 
suspended thereon, without regard to 
the number of such wires. Southern 
Bell Tel., ete., Co, v. D’Alemberte, 21 
So. 570, 39 Fla. 25. ; seit 


32. Céntral: Union Tel. Co. v. State, 
Pye 604,118 Ind. 194, 10 Am.S.R. 
33. Northwestern Tel. Exch: Co. v. 


Chicago, ete., R.’Co.,. 79. N.W.' 315, 76 
Minn. 38384; Wisconsin Tel. Co. v. 


Oshkosh, 21 N-W. 828, 62 Wis: 32. 


‘to furnish.®? 


14 [62 :C.3.] 


employment of an electric eurrent** and the com- 
mon object of ‘transmitting intelligence to a dis- 
tance;?> but they also have certain well defined 
differences,?* particularly with regard to the char- 
acter of the terminal. instruments*’ and the mode 
of transmitting messages.*& This distinction leads 
to important differences with regard to the manner 
in which such companies transact business with their 
patrons and the facilities which they are required 
It is a marked and universal pecu- 
liarity in the telephone business as conducted in 
the United States that the instruments are always 
rented and never sold.*? 


[§ 10] 2. Telegraph as Including Telephone. The 
term “telegraph” has been held sufficiently broad 
and comprehensive to include the telephone*! and, 


TELEGRAPHS AND TELEPHONES 


lia te Siu hk, 
[§§ 9-10 


though the latter is not mentioned in many statutes 
relating to telegraph companies,*? it has been held 
that in applying the principles of the common law 
or in construing statutes the telephone is to be con- 
sidered a telegraph unless there are express: statu- 
tory provisions governing the case.*? The telephore 
has accordingly been held to be included under the 
term “telegraph” in the application of constitutional 
or statutory provisions relating to the incorpora- 
tiont+ or taxationt® of telegraph companies, the 
exercise of the right of eminent domain,*® and 
various other provisions relating to telegraph com- 
panies.*7 In some eases statutes originally relat- 
ing in terms only to telegraph companies have by 
express enactment been made applicable to telephone 
companies also.48 The term “telegraph” as used 
in statutes does not, however, always or necessarily 


84 Northwestern Tel]. Exch. Co. 
v. Chicago, etc., R. Co., 79 N.W. 315, 
76 Minn. 334; Duke v. Central New 
Jersey Tel. Co.,.21.A. 460, 53 N.J.Law 
341, 11 L.R.A. 664; Wisconsin Tel. Co. 
v. Oshkosh, 21 N.W. 828, 62 Wis. 32. 


m. v. Pennsylvania Tel. Co.,. 


35. Co 
18 Phila. (Pa.). 588. 
' 36. Central Union Tel. Co. v. State, 
19 N.E. 604, 118 Ind. 194, 10 Am.S. R. 
114;, Home Tel. Co. v.. Nashville, 101 
S.W. 770, 118 Tenn. 1, 11 Ann.Cas, 824. 


97. Northwestern Tel. Exch. Co. v. 
Chicago, etc., R. Co., 79 N.W.-315, 76 
Minn. 334. 


38. Southwestern Bell Tel. Co. v: 
Carter, 25 S.W.(2d) 448, 181 Ark. 209; 


S.W. 489, 103 Ark. 160, 39 L.R.A.N.S. 
402, Ann.Cas.1914B 780; Central Un- 
ion Tel. Co. v. State, 19 N.E. 604, 118 
Ind. 194, 10 Am.S.R. 114; Northwest- 
ern Tel..Exch. Co. v. Chicago, etc.,-R. 


Co., 79 N.W. 315, 76 Minn. 334. ; 
“ [a] | Distinctions” stated.—(1). The 


telegraph conveys messages by means | 


of sounds, représenting words, let- 
ters, or figures (Northwestern Tel. 
Exch. Co. v. Chicago, etc., R. Co., 79 
N.W. 815, 76 Minn. 334), (2) requiring 
skilled operators to transmit, receive, 
and translate the same, (Central Un- 
ion Tel. Co. v. State, 19 N.E. 604, 118 
Ind. 194, 10 Am.S.R. 114; Northwest- 
ern Tel. Exch. Co. v. Chicago, etc., R. 
Co., 79 N.W..315, 76 Minn. 334) (3) 
while the telephone conveys and re- 
produces .the sound of the voice 
(Northwestern Tel. Exch. Co. v. Chi- 
cago, etc., R. Co., supra; Atty.-Gen. 
v. Edison Tel. Co., 6 Q.B.D. 244), (4) 
and with proper connections and fa- 
cilities can be used by any person and 
requires no skill or experience to op- 
erate it (Central Union Tel. Co. v. 
State, 19 N.E. 604, 118 Ind. 194, 10 
Am.S.R. 114). 


Transmission of messages sce in- 
fra § 153 et seq. 


39. Central Union Tel. Co. v. State, 
19 N.E. 604, 118 Ind. 194, 10 Am.S. 
R. 114; State v. Nebraska Tel; Co., 22 
N.W. 2387, 17 Neb. 126, 52 Am.R. 404. 


40. Western Union Tel. Co. vy. 
American Bell Tel. Co., 105 F. 684 
{rev on other grounds 125 BP. 342, 60 
C.C.A. 220]. 


41. Cal.—Davis v. Pacific Tel., etc., 
Co., 57 P. 764, 59 P. 698, 127 Cal. 312, 


Minn.—Northwestern Tel. Exch. 
Co, v. Chicago, ete., R. Co., 79 N.Ww. 
315, 76 Minn. 334. 


Qhio.— Cincinnati Inclined Plane R, 
Co. v. City, etc., Tel. Assoc., 27 N.E. 
890, 48 OhioSt. 390, 29 Am.S.R. 559, 12 


Civ.App. 16, 


L.R.A. 534. 


Or.—McLeod v. Pacific States Tele- 
nhone & Telegranh Co.. 94 P. KF8, 95 
P. 1009, 52 Or. 22,,18 L.R.A.N.S. 954, 
16 Ann.Cas. 1239. + 


Pa.—Com. vy. American Dist. Tel. 
Co., 44 Pa.Co. 548, 546 [quot Cyc]. 


Tex.—San Antonio, ete., R. Co. v. 
Southwestern Tel.,; etc., Co., 55 S.W. 
117, 93 Tex. 313, 77: Am.S.R. 884, 49 L. 
R.A. 459; Texarkana v. Southwestern 
Tel., etc., Co.,, 106:S.W. 915, 48 Tex. 


'Eng.—Atty.-Gen. v. Edison Tel. Co., 
6 Q.B.D. 244. 


f BE Ses aa conto and improved tele- 
. ; | Srap. t. has been’ said that “in 
Southern Telephone Co. v._ King, 146 | these days there ought to be no one 
,to question the statement that a tele- 
/phone is simply an improved tele- 
| graph: 
| ca’ led the 
| Northwestern Tel,. Exch. Co, v. Chi- 
| cago, ete., R.*'Co.,' 79) N.W. 315; 76 


The former was originally 
speaking telegraph.” 


Minn. 334, 344. 


42. Wisconsin Tel. Co. v. Oshkosh, 
21 N.W. 828, 62 Wis. 32, 35 (“The tele- 


phone is a new invention; so recent, | 
| that even our statutes, as revised in 
| 1878, fail to mention it’). 


43, Northwestern Tel. Exch. Co. v. | 


Chicago, etc., R. Co., 79 N.W. 315, 76} (venue of actions against telegraph 


Minn. 384; Com. v. American Dist. 


| Tel. Co., 44 Pa.Co. 543. 


44. -U.S.—Cumberland Tel., etc., 
Co, v. United Electric R. Co., 42 F. 
273, 12 L.R.A. 544, 


Md.—Chesapeake, etc., Tel. Co. v. 
Baltimore, etc., Tel. Co., 7 A. 809, 66 
Md. 399, 59 Am.R. 167. 


' N.J.—Wray v. Mott, 86 A. 11038, 84 
N.J.Law 769 [aff 83 A. 866, 83 N.J. 
Law 110]; Duke v. Central New Jer- 
sey Tel. Co., 21 A. 460, 53 N.J.Law 
341, 11 L.R.A. 664. 


N.Y.—Hudson River Tel, Co. v. Wa- 
tervliet Turnpike, etc., Co., 32 N.E. 
148, 135 N.Y. 393, 31 Am.S.R. 838, 17 
L.R.A. 674, 4 Am.Electr.Cas, 275. 


Pa.—Mitchell v. Public | Service 
Commission, 80 Pa.Super. 120; Coch- 
ranton Telephone Co. v. Public Serv- 
ice Commission, 70 Pa.Super. 212 [aff 
107 A. 28, 263 Pa. 506]; York Tel. Co. 
v..Keesey, 5 Pa.Dist. 366; Pennsylva- 
nia Tel. Co. v, Hoover, 27 Pa.Co. 61; 
Central Pennsylvania Tel., etc., Co. v. 
parce Sta, Re Co. 71d Paro. 


Wis.—Wisconsin Tel. Co. v. Osh- 
kosh, 21 N.W. 828, 62 Wis. 32. 


Incorporation and organization gen- 


erally see infra § 14. 


mission — v. 
| Co., 120 N.E. 795, 285 Ill. 411. 


45. Iowa Union Tel. Co. v. Oska- 
loosa, 25 N.W. 155, 67 Iowa 250; Com. 
v. American Dist. Tel. Co., 44 Pa.Co. 
543: Com. v. Pennsylvania Tel. Co., 
18 Phila. (Pa.) 588. 


Taxation of telegraph ani tele- 


phone companies see Taxation § 323. 


43. Northwestern Tel. Exch. Co. v. 


Chicago, ete., R. Co., 79 N.W. 315, 76 


Minn. 334; Duke v. Central New Jer- 
sey Te’. Co., 21 A. 460, 53 N.J.Law 341, 
11 L.R.A. 664; Pennsylvania Tel, Co. 
v. Hoover, 11 Pa.Dist. 708; San An- 
tonio, etc., R. Co. v. Southwestern 
Tel., etc.,-Co., 55 S.W. 117, 93 "ex. ols; 
77 Am.S.R. 884, 49 L.R.A. 459; South- 


‘western Tel., ete., Co. v. Gulf, ete., R. 
‘Co., (Tex.Civ.App.) 52 S.W. 106.. But. 
‘see infra note 50 [a]. 4 


R'ght to exercise power of eminent 
domain generally see Eminent Do- 


‘main §§ 18-33. 


47. Cal—Davis v. Pacific Tel.. etc., 
Co,, STP 164,.59 Pl 698s 127 (Carian 
(penal statute in regard to removing, 
obstructing, or severing telegraph 
wires). ; ; 

Ill—State Public Utilities Com- 
Postal Telegraph-Cable 


Iowa.—Franklin vy. Northwestern 
Tel. Co., 28 N.W. 461, 69. Iowa 97 


companies). 


Md.—Chesapeake, etc., Tel. Co. v. 
Baltimore, etc., Tel. Co., 7 A: 809, 66 
Md. 399, 59 Am.R. 167 (statute re- 
quiring one telegraph company to re- 
ceive despatches from and for other’ 
telegraph lines or companies). i 


Mo.—St. Louis v. Bell Tel. Co., 10 
S.W. 197, 96 Mo. 628, 9 Am.S.R. 370, 2 
L.R.A, 278, 2 Am.Electr.Cas.. 44 (pow- 
er to fix rates). a P 


Pa.—Cochranton Telephone Co. vy. 
Public Service Commisson, 107 A. 23, 
263 Pa. 506 [aff 70 Pa.Super. 212]; 
Bradford City v. New York Tel., etc., 
Co., 26 Pa.Co, 321; Bell Tel. Co. v. 
Com., 17 Wkly.N.C. 505, 2 Am.Electr. 
Cas. 407 (forbidding discrimination). 


Eng.—Atty.-Gen. v. Edison Tel. Con 
6 Q.B.D, 244 (English statute of 1863 
relating to exclusive privilege of 
postmaster-general as to transmis- 
sion of telegrams); National Tel. Co, 
v. Baker, [1893] 2 Ch. 186. 


48. See statutory provisions. 


[a] Power to place telephone pol 
and wires in street.—Wichita es Old 
Colony Trust Co., 132 F. 641, 66 C.C.A. 
19 [aff 123 F. 762] (Kansas statute). 


[b] Power of telephone company 
to condemn land for route.—Duke v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ie 


§§ 10-11] 


ST he ee _ 
Grease Ste , 


include the telephone,*® particularly where there is 
separate legislation relating specifically to tele- 
So, while the right conferred by state 
laws on telegraph companies to construct and main- 
tain their lines along public streets and highways 


phones.®° 


TELEGRAPHS AND TELEPHONES 


panies,5? 


has been held to include telephone companies,®! the 


[62 C.J.] 15 


| federal post roads act, giving telegraph companies 
the right to construct and operate their lines over 
and along military and post roads of the United 
States does not confer such right on telephone com- 


Il. TELEGRAPH AND TELEPHONE ASSOCIATIONS, COMPANIES, OR CORPORATIONS 


{[§ 11] A. Nature and Status—l. In General. 
Telegraph and telephone companies are public serv- 
ice corporations,®? or quasi-public corporations®* or | 
servants,°> engaged in a quasi-public business,®* in 
many respects similar to that of common ecarriers,5* 
and their instruments and apparatus are therefore 
Such companies receive 
from the publie various valuable rights and fran- 


devoted to a public use.°8 


Central New Jersey Tel. Co., 21 A. 
460, 53 N.J.Law 341, 11 L.R.A. 664. 


49. Richmond v. Southern Be'l 
Mel ietes ‘Co. 19S Ct. T78, 14 US: 
761, 43 L.Ed. 1162 [rev in part 85 F. 
19, 28 C.C.A. 659]; Southern Tel. Co. 
v. King, 146 S.W. 489, 103 Ark. 160, 
39 L.R.A.N.S. 402; Home Tel. Co. v. 
Nashville, 101 S.W. 770, 118 Tenn. 1, 
11 Ann.Cas. 824. 


{a] Telephone companies not in- 
cluded in statute: (1) Authorizing 
te egranh companies to construct and 
maintain lines over and along any 
military or post roads of the United 
States or over, under, or across 
navigable streams or waters of the 
United States. Richmond v. South- 
ern Bell Tel., etc., Co., 19 S.Ct. 778, 
174 U.S. 761, 43 L.Ed. 1162 [rev in 
part 85 F. 19, 28 C.C.A. 659]. (2) Au- 
thorizing telegraph companies to con- 
struct their lines along public roads 
or highways. Sunset Tel., etc., Co. v. 
Pomma, 164 F. 561 [rev 172 F. 829, 97 
C.C.A. 251 (rev 32 S.Ct. 477, 224 U.S. 
330, 56 L.Ed. 788)]; Sunset Telephone 
& Telegraph Co. v. City of Pasadena, 
118 P. 796, 161 Cal. 265; Home Tele- 
graph Co. v. Mayor and City Council 
of Nashville, 101 S.W. 770, 118 Tenn. 
1, 11 Ann.Cas. 824. (3) Making tele- 
graph companies liable for mental 
anguish on account of negligence “in 
receiving, transmitting, or delivering 
messages.” Southern Tel. Co. v. King, 
146 S.W. 489, 103 Ark. 160, 165, 39 L. 
R.A.N.S. 402 (where the court said: 
“A telephone. company does not ‘re- 
ceive, transmit, and deliver’ a mes- 
sage in the ordinary acceptation of 
those words. It merely furnishes to 
the patron facilities for carrying on 
a conversation at long distance’’). 


50. Alabama, etc., R. Co. v. Cum- 
perland Tel., etc., Co., 41 So. 258, 88 
Miss. 438; Home Tel. Co. v. Nash- 
ville, 101 S.W. 770, 118 Tenn. 1, 11 
Ann.Cas. 824. 


[a] Right of eminent domain.—In 
Mississippi telegraph and telephone 
companies are recognized by statute 
as separate and distinct, and a tele- 
phone company cannot exercise the 
right of eminent domain under the 
statute relating to telegraph compa- 
nies. Alabama, etc., R. Co. v. Cum- 
perland, Tel., etc., Co., 41 So. 258, 88 


Miss. 438. See generally Eminent 
Domain § 25. 
51. Cincinnati Inclined Plane R. 


o. v. City, ete., Tel. Assoc,, 27 N.E. 
£00; 48 OhioSt. 390, 29 Am.S.R. 559, 12 
L.R.A. 534; People’s Tel., etc., Co. v. 
Berks, etc., Turnpike Co., 49 A. 284, 
199 Pa. 411; San Antonio & A. P. Ry. 
Co. v. Southwestern Telephone & 


[By Apert De Forest Trier] 


generally®? and 


publie benefit.®4 


Te’egraph Co., 55 S.W. 117, 93 Tex., Co., 


313, 49 L.R.A. 459, 77 Am.S.R. 884; 
Texarkana v. Southwestern Tel., etc., 
Co., 106 S.W. 915, 48 Tex.Civ.App. 16; 
Roberts v. Wisconsin Tel. Co., 46 N. 
W. 800, 77 Wis. 589, 20 Am.S.R. 143. 


Rights in strescts ani other public 
places see infra §§ 30-56. 


52. See infra § 31. 


53. U.S.—Southern Bell Telephone 
& Telegraph Co. v. Town of Calhoun, 
287 F. 381. 


Colo.—Wolverton v. Mountain 
States Telephone & Telegraph Co., 
ae P. 165, 58 Colo. 58, Ann.Cas.1916C 


Ga.—Glawson v. Southern Bell Tel., 
ete., Co., 71 S.E. 747, 9 Ga.App. 450; 
Southern Bell Telephone & Telegraph 
Co. v. Beach, 70 S.E. 137, 8 Ga.App. 
720; Dunn v. Western Union Tel. Co., 
2 Ga.App. 845, 59 S.E. 189. 


Idaho.—Strong v. Western Union 
Tel. Co.,-109 P. 910, 18 Idaho 389, 30 
L.R.A.N:S. 409, Ann.Cas.1912A 55. 


Ky.—McDaniel v. Faubush Tele- 
phone Co., 106 S.W. 825. 


Mass.—Mentzer v. New England 
Telephone & Telegraph Co., 177 N.E. 
549. 


Mo.—Home Telephone Co. v. Sar- 
eerie seene & Telephone Co., 139 S. 
WwW. 108. 


N.C.—Clinton-Dunn Telephone Co. 
v. Carolina Telephone & Telegraph 
Co., 74 S.E. 636, 159 N.C. 9. 


Okl.—Pioneer Telephone & Tele- 
graph Co, v. State, 134 P. 398, 38 Okl. 
554. 

Wash.—State v. Skagit River Tele- 


phone & Telegraph Co., 147 P. 885, 151 
P. 1122, 85 Wash. 29 [mod 155 P. 144, 


‘89 Wash. 625]. i 


Telephone company as public util- 
ity see infra § 12. 
54. U.S.—Cumberland Tel., etce., 


Co. v. Evansville, 127 F. 187 [aff 148 
F. 238, 74 C.C.A. 368]. 


La.—Swayze v. Monroe, 40 So. 926, 
116 La. 643. 


N.C.—Green v. Western Union Tel. 
Co., 49 S.E. 165, 1386 N.C. 489, 67 L.R. 
A. 985, 103 Am.S.R. 955, 1 Ann.Cas. 
349. 

Pa.—yYork Tel. Co. v. Keesey, 5 Pa. 
Dist. 366. 


Tenn.—Jones v. Western Union Tel. 
Co., 47 S.W. 699, 101 Tenn. 442; Marr 
v. Western Union Tel. Co., 3 S.W. 496, 
85 Tenn. 529. 


Tex.—Lawson vy. Haskell Telephone 


chises,°® such as the right of eminent domain,®® and 
are subject to certain well defined duties and obli- 
gations to the public,®! such as to serve the public 


without discrimination,®* and to 


conduct their business in a manner conducive to the 


Owing to their quasi-public char- 


acter such companies are subject to legislative reg- 
ulation and econtrol.*® While the franchise for eon- 


(Civ.App.) 224 S.W. 390, 


[quot Cyc]. 


55. Masterson v. Chesapeake & 
Potomac Telephone Co., 299 F. 890, 
52 Anp.D.C. 28; Ayer v. Western Un- 
ion Tel. Co., 10 A. 495, 79 Me. 493, 1 
Am.S.R. 353; State v. Nebraska Tel. 
Co., 22 N.W. 237, 17, Neb. -126, 52 Am. 
S.R. 404; Telegraph Co. v. Frith, 58 


S.-W. 118, 105 Tenn. 167. : 


56. Postal Cable Telegraph Co. v. 
Cumberland Telephone & Telegraph 
Co., 177 F. 726; Cumberland Tel., etc., 
Co. v. Evansville, 127 F. 187 [aff 143 
F. 238, 74 C.C.A. 368]; Central Union 
Tel. Co. v. Bradbury, 5 N.E. 721, 106 
Ind. 1; Ayer v. Western Union Tel. 
Co., 10 A. 495, 79 Me, 493, 1 Am.S.R. 
353; State v. Kinloch Tel. Co., 67. S. 
W. 684, 93 Mo.App... 349. 3 


57. See infra § 13. , 
58. Hockett v. State,.5 N.E. 178, 
105 Ind. 250, 55 Am.R. 201; Bess v. 


Citizens’ Telephone Co., 287 S.W. 466, 
315 Mo. 1056. 


59. Ayer v. Western Union Tel. 
oo 10 A. 495, 79 Me, 493, 1 Am.S.R. 


391 


€0. See Eminent Domain § 25 note 
64 [m]. Ligh aids 

61. Hockett v. State, 5 N.E. 178, 
105 Ind. 250, 55 Am.R. 201; Ayer v. 
Western Union Tel. Co., 10 A. 495, 79 
Me. -493, 1 Am.S.R. 353; State v. Ne- 
braska Tel. Co., 22 N.W. 237, 17 Neb. 
126, 52 Am.R. 404. ‘ , 


62. Central Union Tel. Co. v. Brad- 
bury, 5 N.E. 721, 106. Ind. 1; State v. 
Kinloch Tel. Co., 67 S.W. 684, 93 Mo, 
App. 349. j 


Duty to furnish facilities and serv- 
ice see infra §§ 84-88. S 


63. State v. Delaware, etc. Tel. 
Co.,), 47°F. 633 [aff 50°F::677; 2 C.CzA. 
1]; Central Union Tel. Co. v. State, 
19 N.E. 604, 118 Ind. 194, 10 Am.S.R. 
114; Central Union Tel. Co. v. Brad- 
bury, 5 N.E. 721, 106 Ind. 1; State v. 
Kinloch Tel. Co., 67 S.W. 684, 93 Mo. 
App. 349; State v. Nebraska Tel. Co., 
22 N.W.-237, 17 Neb. 126, 52 Am.R. 
404. i 


Duty to serve without discrimina- 
tion see infra §§ 90-95. 


64. Central Union Tel. Co. v. State, 
19 N.E. 604, 118 Ind. 194, 10 Am.S.R. 
114. 


65. Central Union Tel. Co. v. Brad- 
bury, 5 N.E..721, 106 Ind. 1;- Hockett 
v. State, 5 N.B. 178, 105 Ind. 250, 55 
Am.R. 201; State v. Kinloch Tel. Co., 
67 S.W. 684, 93 Mo.App 349. 


Regulation and control see infra §§$ 
96-120. 


16 [62 C.J.] 
ducting such a business may be exercised by an in- 
dividual as well as by a corporation,*®® the fact that 
it is so exercised does not affect the public charac- 
ter of the business,®’ or the obligation owing to the 
public,*® or its liability to legislative regulation and 
control.°® It has been held that a rural telephone 
association organized for the construction and main- 
tenance of a telephone line for the accommodation 
of its members is not a partnership.’° 


[§ 12] 2. As Public Utilities.71 Telegraph and 
telephone companies are’ usually classed as public 
utilities.72 A corporation operating a public tele- 
phone line is a public utility’® and it has been stated 
generally that a telephone line is a public utility ;** 
but the question whether a company operating such 
line is a publi¢ utility within the meaning of stat- 
utes placing publie utilities under the supervision 
of a public service ‘commission depends on the na- 
ture and purpose of the company’s business, as pub- 
lie or private.*® ‘A ‘mutual telephone company, al- 
though organized as a private corporation or associa- 
tion, is a public. utility when it renders or offers to 
yender services, of a public nature,*® although it 
was not organized for profit;?7 and, on the same 
principle, where a mutual company and the owners 
of a rural line operatéd in connection therewith make 
traffic connections with a public telephone line, en- 
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large their business by renting telephones to nonsub- 
scribers, and permit their properties to be used for 
several years as a public utility system, their tele- 
phone business is subject to the’supervision and con- 
trol of the ‘public service commission.’* Likewise, 
a telephone line which, with its connection with a 
through line telephone company, is open to accom- 
modate such of the public as frequent a camp for 
publie entertainment is a public utility.7° So a mu- 
tual telephone company extending its service to any- 
one who may demand it except commercial tele- 
phone companies is a public utility, although it is 
not organized for profit’ and furnished services to 
its members at cost;8° and the same is true of an 
incorporated cooperative company serving its stock- 
holders at cost, but also inviting the general public 
to use its pay stations under established rates.8+ 
On the other hand, a mutual company or association 
whose telephone system is limited strictly and solely 
to the use of its members is not a public utility,®? 
even though a fee is exacted from nonmembers for 
talking from a telephone on the company’s switch- 
board to one on; the connecting line of another like 
company ;®%* nor does the fact that the association 
is about to erect poles and wires in the public streets 
under a license from the municipal authorities fix 
its character as a public utility. A company or- 


i 66. See infra § 17, 


-- 67. State v. Cadwallader, 87 N.E. 
644, 89 N.E. 319, 172 Ind. 619; Lowther 


w. Bridgeman, 50 S.E, 410, 57 W.Va. | 


306. 


‘' 6%: State v. Cadwallader, 87 N.E. 
644, 89 N.E. 319, 172 Ind. 619. 


69. Com. v. American Dist. Tel. 
Co., 44 Pa.Co.-543;° Lowther v. Bridge- 
man, 50 S.E. 410, 57 .-W.Va. 306. : 
-/-7Q. Primm v. White (Mo.App.) 
142 S.W. 802; Meinhart v. Draper, 112 
S.Ww. 709;'133 Mo.App.."50;° Branagan 


v: Buckman, 122 N.Y.S, 610, 67 Misc. | 
442 [aff 130 N.Y.S, 1106, 145 App.Div. | 


950 a 
Mutual telephone companies as: 
@oinmon carriers seé_infra § 13 text 
and nate 99 


Public utilitiés see infra § 12 text and. 


. note: 76 et seq. ie 


“Partnership” and “association” 
distingnished see Associations § 4. 


71. Generally see Public Utilities | 
a8) oe tae ' 


$1 C.J 


_ 72. .Southwestern Bell Telephone 
Co. v. Cook, (Tex.Civ.App.) 30 S.W. 
(2d) 497. 


fa] “Utility.”—Telephones and tele- 
phone sérvice are a utility, and so 
a statute repealing all former acts 
-establishing rates for any 


rates. Gregg v. Laird, 87 A. 1111, 121 
Ma. 1. i i 


73. Public Service Commission v. 
Girton, 128 N.E. 690, 189 Ind. 627. 


74, St. Louis, I. M. & S. R. Co. v. 


Batesville & W. Tel. Co., 97 S.W. 660, , 


80 Ark. 499. 


75. Palmyra — Telephone 
Modesto Telephone Co., 167 N.E. 86 
386 Ill.- 158; . Gilman’ v. 


440, 129 Me. 243. 
and note 76 et seq. 


_[a] “To constitute a public use all 


“utility” | 
repeals a statute fixing telephone 


Co. ve 
0, 


Somerset | 
Farmers’ Co-op. Telephone Co., 151 A. | 
And see infra text | 


; persons must have an equal right to 


use the utility and it must be in com- 
mon and upon the same terms, how- 
ever few the number who avail them- 
selves of it. The use must concern 


| the publi¢ as distinguished from an 


individual or any particular number 
of individuals, but the use and enjoy- 
ment of the utility need not extend to 
the whole public or political subdivi- 
sion. Such use may be confined to a 
particular district and will be pub- 
lic.” Palmyra Tel. Co. v. Modesto Tel. 
Co., 167 N.E. 860, 336 Ill. 158, 164. 
To same effect State Public Utilities 
Commission v, Noble, 113 N.E. 910, 
275 Ill. 121. 2 


{b] Test whether telephone serv- 


jice is furnished by “public utility” 
jis whether one furnishing service has 
|right and is ready to transmit mes- 


sages for all persons similarly sit- 
uated, without unreasonable discrim- 
ination, for compensation. Gilman v. 
Somerset Farmers Co-op. Telephone 
Co.,-151 A. 440, 129 Me. 248. 


76. State Public Utilities Commis- 
sion v. Noble, 113 N.E. 910, 275 Ill. 
121; Commonwealth Telephone Co. v. 
Carley, 213 N.W. 469, 192 Wis. 464. 
See also Pioneer Telephone & Tele- 
graph Co, v. State, 144 P. 1060, 45 Okl. 
31. (holding that the term “mutual 
company” as applied to telephone 
companies is not necessarily synon- 
ymous with the term “without hire’). 


[a] Thus a farmers’ mutual tele- 
phone company, operating in connec- 
tion with a commercial telephone 
company, and ready to serve any citi- 
zens wishing to construct lines to its 
exchange, is a public utility. State 
Public Utilities Commission v. Noble, 
113) NiE 910, 276 Dll) 220). 


77. Celina & Mercer County Tele- 
phone Co. v. Union-Center Mut. Tele- 


| phone Ass’n, 183 N.E. 540, 102 Ohio 


St. 487, 21 A.L.R. 1145; Common- 
wealth y, Staunton Mut. Telephone 
Co., 114 S.B. 600, 184 Va. 291. 


{a] MTustration.—A 


telephone 
company engaged 


in business of 


transmitting messages is a “public 
utility” within the public utilities 
act, although it purports to have or- 
ganized ‘not for profit’ mnotwith- 
standing Gen. Code § 614—2a, ex- 
empting from operation of the act 
companies such as operate their util- 
ities ‘not for profit,’’ since such com- 
pany does a public as distinguished 
from a private business and. must as 
a common carrier furnish its serv- 
ice indiscriminately, and therefore 
cannot operate its utility ‘“‘not for 
profit” under such statute. Celina & 
Mercer County Telephone Co v. Un- 
ion-Center Mut. Telephone Ass’n, 133 
ee 540, 102 OhioSt. 487, 21 A.L.R. 


78 State v. Trego County Co-op. 
er aes Con. 212) PP. 902, 212 Kan: 


79. Camp Rincon Resort Co. v. 
Eshleman, 158 P. 186, 172 Cal. 561. 


_80. State Public Utilities Commis- 
sion v. Noble Mut. Telephone Co., 109 
ae 298, 268 Ill. 411, Ann.Cas.1916D 


81. Gilman v. Somerset Farmers’ 
ram aN a Co., 151 A. 440, 129 
e. : 


82. People v. Orange County Farm- 
ers’, etc., Assoc., 204 P. 873, 56 Cal. 
App. 205; State v. Southern Elkhorn 
Telephone Co., 183 N.W. 562, 106 Neb. 
342; Gratiot & Brownsville Tele- 
phone Co. v. Brownsville Farmers’ 
Telephone Co., 34 OhioCir.Ct. 237, 15 
OhioCir.Ct.N.S. 508 [aff 106 N.E. 1059, 
89 OhioSt. 418]; Montpelier Tele- 
phone Co. v. Montpelier Mut. Tele- 
phone Co., 16 OhioN.P.N.S. 177. 


83. State ex rel. Buffum Telephone 
Co. v. Public Service Commission, 199 
ae 962, 272 Mo. 627, L.R.A.1918C 


84. Peo. v. Orange County Farm- 
ers’ & Merchants’ Ass’n, 204 P. 873, 
46 Cal.Anp. 205; State Public Utili- 
ties Commission vy. Bethany Mut. 
Telephone Assoc., 110 N.E. 334, 270 
iii. £88, Ann.Cas.1917B 495. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


oa 
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ganized as a mutual telephone company, its prin- 
cipal function being to operate a control exchange 
for a number of rural telephone lines but affording 


telephonic communication for hire 


lines, is a public utility only as to the line which the 


public is invited to use.8® 


[§ 13] 3. As Common Carriers.** Telegraph and 
telephone companies have frequently been termed 
“common carriers,’®? or common carriers of news 
In some jurisdictions telegraph 
and telephone companies have been declared to be 


or information.8& 


85. State ex rel. Lohman & Farm- 
ers’ Mut, Telephone Co. v. Brown, 19 
S.W.(2d) 1048, 323 Mo. 818. 


86. Status of telegraph company 
furnishing messenger service as com- 
mon carrier see infra § 372. 


87. U.S.—Muskogee Nat. Tel. Co. 
Vv. Hall} 118°. 382, 55° C:C:AL 208; 8 
Am.Electr.Cas. 64; State v. Delaware, 
ete rel Co, 477 Fs 63a [afl 50 EK. 67703 
2 C.C.A. 1]; State v. Bell Tel. Co., 23 
F. 539 [error dism 127 U.S. 780,.32 L. 
Ed. 328]. : 


~ Ark.—Southwestern Telegraph & 
Tel. Co. v. Danaher, 144 S.W. 925. 


Cal.—Parks v. Alta California Tel. 
Co.,-13 Cal. 422, 73 Am.D. 589. 


-Ind.—Central Union Tel. 
State, 19 N.E. 604, 118 Ind. 194, 10 
Am.S.R. 114, 2 Am,Blectr.Cas. 27; 
Western Union Tel. Co. v. Meek, 49 
Ind. 53, 1 Am.Electr.Cas. 139; Home 
Telephone Co. v. North Manchester 
Telephone Co., 92 N.E. 558, 93 N.E. 
234, 47 Ind.App. 411. 


Iowa.—Manville v. Western Union 
Tel, Co., 37 Iowa 214, 18 Am.R. 8, 1 
Am.Electr.Cas, 94. 


Ky.—Louisville’ Home Telephone 
Co. v. Beeler’s Adm’r, 101 S.W. 397, 
125 Ky. 366; Western Union Tel. Co. 
v. Eubanks, 38 S.W. 1068, 100 Ky. 591, 
18 Ky.L. 995, 66 Am.S.R. 361, 36 L.R. 
A. 711, 6 Am.Electr.Cas. 770. t 


'Me.—True v. International Tel. Co., 
60 Me. 9, 11 Am.R. 156, Allen Tel.Cas. 
530. 


> Mass.—Western Union Telegraph 
Co. v. Foster, 113 N.E. 192, 224 Mass. 
365. [rev on other grounds 388 §.Ct. 
438, 247 U.S. 105, 62 L.Ed. 1006]. : 


' Neb.—Western Union Tel. Co. v. 
Call Pub, Co., 62 N.W. 506, 44 Neb. 
326, 48 Am.S.R. 729, 27 L.R.A. 622, 5 
Am.Electr.Cas. 673; Pacific Tel. Co. 
v. Underwood, 55 N.W. 1057, 37 Neb. 
315, 40 Am.S.R. 490; Kemp v. West- 
ern Union Tel. Co., 44 N.W. 1064, 28 
Neb. 661, 26 Am.S.R. 363. 


Ohio.—Celina & Mercer 
Telephone Co. v. Union Center Mut. 


Telephone Co., 133 N.E.. 540, 102 Ohio, 


St, 487, 21 A.L.R. 1145; Daily v. State, 


37 -N.E. 710, 51 OhioSt. 348, 46 Am.S.' 


R. 578, 24 L.R.A. 724. 


Wash.—State v. Skagit River Tele- 
phone & Telegraph Co., 147 P. 885, 151 
P, 1122, 85 Wash. 29 [mod 155 P. 144, 
89 Wash. 625]. 

Eng.—MacAndrew v. 3 
Co., 17 C.B. 1, 84 E.C,L. 3, 139 Reprint 
965. 

. Que.—Bell Tel. Co. v. Montreal St. 
R. Co., 10 Que.Super. 162. 


Status of telegraph company as, 
common carrier in transmission of 
money see infra § 324. I 


88. U.S.—Muskogee Nat. Tel. Co, 
y. Hall, 118 F. 382, 55 C.C.A. 208. 


Ark.—Western Union Telegraph Co. 
y. Flannagan, 167 S.W. 701, 113 Ark. 


[62.C. J.—2] 


OF 
‘phone Co. v. Danaher, 144 S.W. 925, 


Cosa. 


County 


Electric Tel., 


— 
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common ¢arriers by constitutional or statutory pro- 
visions,®® which have been held merely declaratory 
of the common law,®° and they are therefore sub- 
ject to laws which relate to the rights, duties, and 
habilities of common carriers; 


but, while they 


' are in the nature of common carriers with regard 


Southwestern Telegraph & Tele- 


102 Ark. 547 [rev on another ground 
85 S.Ct. 886, 238 U.S. 482, 59 L.Ed. 
1419, L.R.A.1916A 1208]. 


Ind.—State v. Cadwallader, 87 N.E. 
644, 89 N.E. 319, 172 Ind. 619; Cen- 
tral Union Tel, Co. v. State, 19 N.E. 
604, 118 Ind. 194, 10 Am.S.R. 114; 
Central Union Tel. Co. v. Bradbury, 
5 N.E. 721, 106 Ind.-.1;, Hockett v. 
State, 5 N.E. 178, 105 Ind. 250, 55 Am. 
R. 201; Mooreland Rural Telephone 
ay v. Mouch, 96 N,E. 193, 48 Ind.App. 


Iowa.—Huffman vy. Marcy Mut. 


| Telephone Co., 121 N.W.- 1033, 143 
‘Towa 590,-23 L.R.A.N.S. 1010: 
Ky.—Gainesboro Telephone Co. v. 


Buckner, 169 S.W. 1000; 160 Ky. 604; } 
‘Brandon v. Cumberland Telephone & 
Telegraph Co., 143 S.W. 11, 146 Ky. 


639; Cumberland. Telephone & Tel. 


|Co., 180 S.W. 994, 140 Ky. 165. 


Neb.—Alt v. State, 129 N.W. 432, 
88 Neb: 259, 35'L.R.A.N.S. 1212; State 
v. Nebraska Tel. Co., 22 N.W. 237, 17 
Neb. 126, 52 Am.R. 404. 


N.J.—Clark v. New Jersey Postal 
ye Seraph Co., 87 A. 640, 82 N.J.Eq. 


Tenn.—Home Telephone Co. v. Peo- 
ple’s Telephone & Telegraph Co., 141 
S.W. 845, 125 Tenn. 270, 43 L.R.A.N. 
S. 550; State v. Cumberland Tele- 
phone & Telegraph Co., 86 S.W. 390, 
114 Tenn. 194. 


See also cases supra note 87. 


[a] Common carrier of intelli- 
gence.—Montgomery v. Southwest 
Arkansas Telephone Co., 161 S.W. 


1060, 110 Ark. 480; Huffman v. Marcy 
Mut. Telephone Co., 121 N.W. 1033, 
143 Towa 590, 23 L.R.A.N.S. 1010; 
Jones v. Cumberland Telephone & 
Telegraph Co., 130 S.W. 994, 140 Ky. 
165. 


39. See constitutional and statu- 
tory provisions. 

90. Reaves v. Western Union Tele- 
graph Co., 96 S.E. 295, 110 S.C. 238, 


91. U.S.—Western Union Tele- 
graph Co. v. Brown, 294 F. 167 (Min- 
nesota statute). , 


‘ Ky.—Western Union Tel. Co. v, Eu- 


| banks, 38 S.W. 1068, 100 Ky. 591, 18 


Ky.L. 995, 66 Am.S.R. 361, 36 L.R.A. 
(pS 


Miss.—Cumberland Telephone & 
Tel. Co.-v. State, 54 So. 446, 99 Miss. 
1; Alabama, etc., R. Co. v. Cumber- 
land Tel., etc., Co.,:41 So. 258, 88 Miss. 


| 438; Postal Tel., etc., Co. v. Wells, 35 


So. 190, 82 Miss. 733. 


Neb.—Farmers’ & Merchants’ Tele- 
phone Co. of Alma v. Orleans Com- 
munity Club of Orleans, 218 N.W. 
583, 116 Neb. 633. 


Okl.—Blackwell Milling, etc., Co. v. 
Western Union Tel. Co., 89 P. 235, 17 
Okl.. 376, 10 Ann.Cas. 855. 


S.D.—Lothian v. Western Union 


to their quasi-public character,9? and their duty to 
serve the public generally and without discrimina- 
tion,®* and in being subject to legislative regulation 
and control,®* they are not, strictly speaking, com- 
mon ecarriers,®®> especially where a statute defining 


aeeerere Co., 126 N.W. 621, 25 S.D. 


{a] In Indian Territory, under the 
laws in force prior to statehood, tele- 
graph companies were not ‘common 
carriers.” Western Union Telegraph 
Co. v. Dobyns, 138 P. 570, 41 Okl. 403. 


92. U.S.—Postal Cable Telegraph 
Co. v. Cumberland Telephone & Tele- 
graph Co., 177 F. 726. : 


Ind.—Hockett v. State, 5 N.E. 178, 
105 Ind. 250, 55 Am.R. 201; Central 


' Union Tel. Co. v. Swoveland, 42 N.E. 


1035, 14 Ind.App. 341.’ 


Me.—True v. International Tel. Co., 
60 Me. 9, 11 Am.R. 156. . ; 


Neb.—State v. Nebraska Tel. Co., 22 
N.W. 237, 17 Neb. 126, 52 Am.R. 404. 


N.C.—Cogdell_ v. Western Union 
Tel: €o., 47 S.B.. 490;; 135 N.C. 430; 
Landie v. Western Union Tel. Co., 32 
S.E. 886, 124 N.C. 528; Cashion v. 
Western Union Tel. Co., 32 S.E. 746, 
124 N.C. 459, 45 L.R.A. 160. . 


$3. U.S.—State v. Delaware, etc., 
Tel. Co., 47 F. 633 [aff 50 F. 677, 2 
C.C.A. 1). 


Ark.—Southwestern Telegraph & 
Tel. Co. v. Danaher, 144 S.W. 925. 


Ind.—Central Union Tel. Co. v. 
State, 19 N.E..604, 118 Ind. 194, 10 
Am.S.R. 114; Central Union Tel. Co. 
v. Bradbury, 5 N.E. 721, 106 Ind. 1; 
Home Telephone Co. v. North Man- 
chester, Telephone Co., 92 N.E. 558, 
47 Ind.App. 411. 


Mo.—State v. Kinloch Tel. Co., 67 
S.W. 684, 93 Mo.App. 349... 


Neb.—State v. Nebraska Tel. Co., 
22 N.W. 237, 17 Neb. 126, 52. Am.R. 
404. } 


N.C.—Godwin v. Carolina Tele- 
phone & Tel. Co., 48 S.E. 636, 136 N.C. 
258, 67 L.R.A. 251, 103 Am.S.R. 941, 
1 Ann.Cas. 203. : 


Vt.—Commercial Union Tel. Co. v. 


New Engiand Telephone & Tel. Co., 


17 A. 1071, 61 Vt. 241, 5 L.R.A. 161, 
15 Am.S.R. 893. 


Alta.—Red Deer y. Western Gen. 
Electric Co., 3 Alta.L. 145. 


Duty as to furnishing services and 
facilities see infra §§ 34-88. 


94 Central Union Tel. Co. v. Brad- 
bury, 5 N.E. 721, 106 Ind. 1; Hockett 
v. State, 5 N.E. 178, 105 Ind. 250, 55 
Am.R. 201; Mentzer v. New England 
Telephone & Telegraph Co., (Mass.) 
177 N.E. 549; State v. Kinloch Tel. 
Co., 67 S.W. 684, 93 Mo.App. 349; Cog- 
dell v. Western Union Tel. Co., 47 S. 
E. 490, 135 N.C. 431, 


Regulation and control generally 
see infra §§ 96-120. 


95. U.S.—Primrose v. Western Un- 
ion Tel. Co., 14 S.Ct. 1098, 154 U.S. 
1, 38 L.Ed. 883, 5 Am.Electr.Cas. 809; 
Western Union Tel. Co. v. Coggin, 68 
F. 137, 15 C.C.A. 231; Western Union 
Tel. Co. v. Cook, 61 F. 624, 9 C.C.A. 
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common carriers expressly excepts telegraph com- 
panies;9* and their obligations and liabilities are 
not to be measured by the same rules as are appli- 
cable to common carriers of goods,®? even where the 
constitution provides that they shall be common ecar- ° 
riers;®* and arural cooperative telephone line which 


680, 5 Am.Electr.Cas. 799; Abraham 
v. Western Union Tel. Co., 23 F. 315, 
1 Am.Electr.Cas. 728. 


Ark.—Western Union Tel. Co. v. 
Short, 14 S.W. 649, 53 Ark. 434, 9 L. 
R.A. 744... 


Cal.—Coit v. Western Union Tel. 


Co., 63 P. 83, 130 Cal. 657, 80 Am.S.R. | 


153, 538 L.R.A. 678; Hart v. Western 
Union Tel. Co., 6 P. 637, 66 Cal. 579, 
56 Am.R. 119, 1 Am.Electr.Cas. 734. 


Ga.—Stamey v. Western Union Tel. 
Co., 18 S.E. 1008, 92 Ga. 613, 44 Am.S. 
R. 95; Western Union Tel. Co. v. Fon- 
taine, 58 Ga. 433, 1 Am.Electr.Cas, 
229. 


Ill.— Western Union Tel. Co. v. Ty- 
ler, 74 Ill. 168, 24 Am.R. 279, 1 Am. 
E.ectr.Cas. 115. 


Ind.—Western Union Tel. Co. v. 
Meredith, 95 Ind. 93, 1 Am.Electr. 
Cas. 643; Central Union Tel. Co. v. 
pa onciemd, 42 N.E. 1035, 14 Ind.App. 
341, 


Iowa.—Sweatland v. Illinois, ete., 
Tel. Co., 27 Iowa 433, 1 Am.R. 285. 


Ky.—Smith v. Western Union Tel. 
o., 83 Ky. 104, 7 Ky.L. 22, 4 Am.S.R. 
126, 1 Am.Electr.Cas. 743; Camp v. 
Western Union Tel. Co., 1 Metc. 164, 
71 Am.D. 461, AllenTel.Cas. 85. 


Me.—Fowler v. Western Union Tel. 
Co., 15 A. 29, 80 Me. 851, 6 Am.S.R. 
211, 2 Am.Electr.Cas. 607; Bartlett v. 
Western Union Tel. Co., 62 Me. 209, 
16 Am.R. 437, 1 Am.EHlectr.Cas, 45. 


Md.—Birney v. New York, etc., Tel. 
Co., 18 Md. 341, 81 Am.D. 607; Allen 
Tel.Cas. 195. 


_Mass.—Mentzer v. New England 
‘Telephone & Telegraph Co., 177 N.E. 
549; Grinnell v. Western Union Tel. 
.Co., 113 Mass. 299, 18 Am.R. 485, 1 
Am.Electr.Cas. 70; Ellis v. American 
ae Co., 13 Allen 226, AllenTel.Cas. 


Mich.—Jacob v. Western Union Tel. 
Co., 98 N.W. 402, 135 Mich. 600; 
Birkett v. Western Union Tel. Co., 61 
N.W. 645, 103 Mich. 361, 50 Am.S.R. 
874, 33 L.R.A, 404, 5 Am.Electr.Cas. 
727; Western Union Tel. Co. v. 
Carew, 15 Mich. 525. 


Mo.—State v. St. Louis, 46 S.W. 981, 
145 Mo. 551, 42 L.R.A. 113; Reed v. 
ere Union Tel. Co., 56 Mo.App. 


Neb.—Becker v. Western Union Tel. 
oe 7 N.W. 868, 11 Neb. 87, 88 Am.R. 


N.Y.—Kiley v. Western Union Tel. 
Co., 16 N.E, 75, 109 N.Y. 231; Elwood 
v. Western Union Tel. Co., 45 N.Y. 
549, 6 Am.Rep. 140, Allen Tel. Cas. 
594; Leonard v. New York, ete., Tel. 
.Co., 41 N.Y. 544, 1 Am.R. 446, Allen 
Tel. Cas. 500; Hirsch v. American 
Dist. Tel. Co., 112 App.Div. 265, 98 N. 
Y.S. 371 [rev 48 Misc. 370, 95 N.Y.S. 
562]; Wolfskehl v. Western Union 
Tel. Co., 46 Hun 542, 2 Am.Electr.Cas. 
647; Schwartz v. Atlantic, etc., Tel. 
Co., 18 Hun 157, 1 Am.Electr.Cas, 284; 
Breese v. U. S. Telegraph Co., 45 
' Barb. 274, 31 How.Pr. 86 [aff 48 N.Y. 
132, 8 Am.R. 526]; MacPherson v. 
Western Union Tel. Co., 52 N.Y.Super. 
232, 1 Am.Hlectr.Cas. 755 [rev on 
other grounds 18 N.E. 251, 110 N.Y. 
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403, 1 L.R.A. 281]; De Rutte v. New 
York, etc., Electro Magnetic Tel. Co., 
1 Daly 547, 30 How.Pr. 403. 


N.C.—Lassiter v. Western Union 
Tel. Co., 89 N.C. 334. 


Ohio.—Western Union Tel. Co. v. 
Griswold, 37 OhioSt. 301, 41 Am.R. 
500, 1 Am.EHlectr.Cas. 329. \ 


Pa.—Passmore v. Western Union 
Tel. Co., 78 Pa. 238, 1 Am.Electr.Cas. 
168; New York, etc., Tel. Co. v. Dry- 
burg, 35 Pa. 298, 78 Am.D. 338, Allen 
Tel. Cas, 157. 


S.C.—Pinckney v. Western Union 
Tel. Co.,.19 S.C. 71, 45 Am.R. 765, 1 
Am.Electr.Cas. 516; Aiken v. Western 


Union Tel. Co., 5 S.C. 358, 1 Am. 
Eiectr.Cas. 121. 
Tenn.—Western Union Tel. Co. v. 


Mellon, 33 S.W. 725, 96 Tenn. 66; 
Western Union Tel. Co. v. Munford, 
10 S.W. 318, 87 Tenn. 190, 10 Am.S.R. 
630, 2 L.R.A. 601; Marr v. Western 
ee Tel. Co., 3 S.W. 496, 85 Tenn. 


Tex.—Western Union Tel. Co. v. 
Hearne, 13 S.W. 970, 77 Tex. 83; West- 
ern Union Tel. Co. v. Neill, 57 Tex. 
cone 44 Am.R. 589, 1 Am.Electr.Cas. 


Utah.—Wertz v. Western Union 
Tel. Co., 27 P. 172, 7 Utah 446, 13 L. 
R.A. 510. 


Vt.—Gillis v. Western Union Tel. 
Co., 17 A. ‘736, 61 Vt. 461, 15 Am.S.R. 
917, 4 L.R.A. 611. 


Va.—Western Union Tel. Co. v. Rey- 
nolds, 77 Va. 178, 46 Am.R. 715, 1 Am. 
Electr.Cas. 487, 


Wis.—Thompson v. Western Union 
Tel. Co., 25 N.W. 789, 64 Wis. 531, 54 
Am.R, 644; Hibbard v. Western Un- 
ion Tel. Co., 33 Wis. 558, 14 Am.R. 
775, 1 Am.Electr.Cas. 62. 


Eng.—Playford v. United Kingdom 
Blectriec Tel. Co., L.R. 4 Q.B. 706; 
Dickson v. Reuter’s Tel. Co., 3 C.P.D. 
1 [aff 2 C.P.D. 62]. 


Ont.—Baxter v. Dominion Tel. Co., 
37 U.C.Q.B. 470. 


{a] Telegraph companies have 
been called common carriers of mes- 
sages or intelligence, and while there 
is sufficient analogy between them to 
make the term appropriate as a des- 
ignation of the public character of 
such companies and of their busi- 
ness, they are not, strictly speaking, 
common carriers or within the law 
applicable to carriers of goods. 
Marr v. Western Union Tel. Co., 3 S. 
W. 496, 85 Tenn, 529. 


[b] Ordinance declaring a _ tele- 
graph company to be a common car- 
rier does not make it so. State v. St. 
Louis, 46 S.W. 981, 145 Mo. 551, 42 
L.R.A. 118. 


96. Hart v. Western Union Tel. 
ay 6 P. 637, 66 Cal. 579, 56 Am.R. 


97. Ga.—Stamey v. Western Union 
Tel. Co., 18 S.E. 1008, 92 Ga. 618, 44 
Am.S.R. 95; Western Union Tel. Co. v. 
Fontaine, 58 Ga. 433. 


-Mass.—Ellis vy. American Tel. Co., 
13 Allen 226. 


Mich.—Western Union Tel. Co. v. 
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does not render telephone service for hire is not a 
common carrier, although it erects poles and strings 
wires upon the public highways.°® } 
are liable for negligence in the performance of their 
public duties, they are not liable-as insurers.* 


[§ 14] B. Incorporation and Organization. Ex- 


So, while they 


Carew, 15 Mich. 525. 


S.C.—Pinckney v. Western Union 
Tel. Co., 19 S.C. 71, 45 Am.R. 765. 


Tenn.—Marr v. Western Union Tel. 
Co., 3 S.W. 496, 85 Tenn. 529. 


See also cases infra note 98. 


{a] Distinction between telegraph 
companies and common carriers and 
reasons for different rules of liability. 
Ellis v. American Tel. Co., 13 Allen 
(Mass.) 226. 


9G. Poteet v. Western Union Tel. 
Co., 55 S.E, 113, 74 S.C. 491. 


99. State v. Southern .E’khorn 
Toe Co., 183 N.W. 562, 106 Neb. 


[a] Bxistence of public interests. 
—Although a rural telephone line 
may render impracticable the exten- 
sion of further telephone service in a 
particular locality, and hence be a 
matter of public concern, the fact 
that the situation is of public inter- 
est does not alone characterize the 
rural line as a public service com- 
pany, nor identify it as a common 
carrier but its character is to be de- 
termined by the purpose for which 
the property is intended to be used, 
and by itsactual use. State v. South- 
ern Elkhorn Telephone Co., 183 N.W. 
562, 106 Neb. 342. 


1. U.S.—Primrose v. Western Un- 
ion Te!. Co., 14 S.Ct. 1098, 154 US. 
1, 38 L.Ed. 883; Western Union Tel, 
Co. v. Schriver, 141 F. 538, 72 C.C.A. 
596, 4 L.R.A.N.S. 678; Abraham v. 
Western Unicn Tel. Co., 23 F. 315; 
White v. Western Union Tel. Co., 14 
F. 710, 5 McCrary 103. 


Ark.—Western Union Tel. Co. v. 
Short, 14 S.W. 649, 53 Ark. 434, 9 L. 
R.A. 744; Little Rock, etc., Tel. Co. v. 
Davis, 41 Ark. 79. 


Ga.—wWestern Union Tel. 
Fontaine, 58 Ga. 433. 


Ill.—Tyler v. Western Union Tel. 
Co., 60 Ill. 421, 14 Am.R. 38. : 


Me.—Fowler v. Western Union Tel, 
Sale 15 A. 29, 80 Me. 381, 6 Am.S.R, 


Co. + Vv. 


Md.—Birney v. New York, etc., Tel. 
Co., 18 Md. 341, 81 Am.D. 607. : 


Mich.—Western Union Tel. Co. v. 
Carew, 15 Mich. 525. 


Mo.—Home Telephone Co. v. Gran- 
by & Neosho Telephone Co., 126 S.W. 
773, 147 Mo.App. 216. : 


N.Y.—Hamilton Employment Serv- 
ice v. New York Telephone Co., 171 N. 
BE. 710, 253 N.Y. 468 [aff 238 N.Y-.S. 
847, 228 App.Div. 625]; Breese v. U. 
S. Telegraph Co., 48 N.Y. 132, 8 Am.R. 
526; De Rutte v. New York, etc., 
Electro Magnetic Tel. Co., 1 Daly 547, 
30 How.Pr. 403. 


S.C.—Pinckney vy. Western Unior 
Tel. Co., 19 S.C. 71, 45 Am.R. 765. be 


Tenn.—Western Union Tel. Co. vy. 
Munford, 10 S.W. 318, 87 Tenn, 190 
10 Am.S.R. 630, 2 L.R.A. 601; Marr 
v. Western Union Tel. Co., 3 S.W. 496 
85 Tenn, 529. ’ 


Tex.—Western Union Tel. Co. vy. 
Edsall, 63 Tex. 668; Western Union 
rel Co, v. Neill, 57 Tex. 283, 44 Am.R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cept in so far as regulated by special constitutional 
and statutory provisions,” the formation and incor- 
poration of telegraph and telephone companies is 


governed by the principles relating to corporations | 


generally ;? but telephone companies, in the absence 
of express provision, may be incorporated under 


statutory provisions relating to telegraph compa-_ 


nies. A nonprofit association which undertakes to 
install a telephone service for the use of its mem- 
bers only is not a telephone corporation within the 
meaning of statutes regulating the incorporation of 
telegraph and telephone companies.® On the other 
hand, a partnership association operating a tele- 
phone plant is a “telephone company” within a stat- 
ute defining such a company to be any person or 
persons, firm or firms, copartnership or voluntary 


association, joint stock association, ete., engaged in 


transmitting telephone messages. So a company 
incorporated to maintain an electric burglar alarm 
system has been held to be a “telegraph company” 
within the meaning of a statute authorizing the in- 
corporation of telegraph companies,’ and the same 
is true of a company incorporated to send out news 


of world affairs, sporting events, etc., by tickers | 


electrically operated.® 
{§ 15] C. Capital, Stock, and Stockholders or 


TELEGRAPHS AND TELEPHONES - 
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Members.® In determining the rights and liabilities 
of telegraph or telephone companies and their stock- 
holders with reference to the capital and stock of 
such companies,!® subscriptions to capital stock and 
purchase of stock from corporations,!! the sale or 
other transfer of corporate stock,!? and the rights 
and liabilities of members or stockholders general- 
ly,1® the general corporation law must be looked to, 
except when there are particular statutes relating 
to telegraph or telephone companies.1* A provision 
in the constitution of an association organized to 
maintain a telephone system, requiring members to 
offer their stock for sale first to the assciation is a 
mere condition precedent attached to the right to 
sell stock, and is not an unreasonable restraint on 
the alienation of stock,!> and members who fail to 
make such offer cannot complain that the associa- 
tion is not empowered to take title.1® Where the 
articles of an unincorporated rural telephone asso- 
ciation prohibit members from selling a share with- 
out first offering it to the association, except that 
a purchaser of a farm shall have the first right to 
purchase the share, the mere conveyance of a farm 
by warranty deed does not confer the vendor’s mem- 
bership on the purchaser,'’ and the association may 
enjoin the purchaser from connecting with and us- 
ing the telephone line.t® 


‘Co., 17 A. 736, 61 Vt. 461, 15 Am.S.R. 


‘Ind.App. 517. 


“Vt.—Gillis v. Western Union Tel.: 


917, 4 L.R.A. 611. 


Company not insurer of: 
Delivery: 


Generally see infra § 178. 

Prompt delivery see infra § 182. 
Transmission: 

Generally see infra § 169. 

Sa in transmission see infra’ 


aeoae transmission see infra §, 
"L70: : 


2. See constitutional and statu-) 
tory provisions. 


{a] In Georgia the constitution: 
confers upon the legislature the. ex-' 
clusive power to charter telegraph 
companies, and a charter granted by 
a superior court is therefore null and: 
void. Doboy, ete., Tel. Co. v. De Ma- 
gathias, 25 F. 697. 


{b] In Indiana under Burns St. 
Annot. (1908) §§ 5789, 5790, author-, 
izing any number of persons to form! 
a corporation to establish and oper- 
ate telephones, telephone lines, and 
exchanges, and providing that they 
shall join in the execution of arti- 
cles of association, setting forth the 
places within which the corporation 
proposes to establish and operate 
telephones and telephone exchanges, 
a corporation may be formed to es- 
tablish and operate telephone lines. 
McCallister v. Shannonda’e Co-Opera- 
tive Telephone Co., 94 N.E. 910, 47 


{[c] Im Tennessee Acts (1883) ¢ 
232 § 1, amending Acts (1875) c 142, 
so as to include telephone companies 
among companies subject to corpo- 
rate organization, § 2, authorizing in- 
corporation ito. manufacture _ elec- 
tricity for telephoning purposes, 
“ete.” and § 3, authorizing consolida- 
tion of telephone companies, author- 
ize the organization of companies to 
construct and operate telephone lines, 
not limiting the purpose to merely 
manufacturing electricity for tele- 
phoning purposes. Doty v. American 


| 56 Cal.App. 205. 


| St. 487, 21 A.L.R. 1145. 


Telephone & Telegraph Co., 130. S.W. | 
ia 123 Tenn. 829, Ann.Cas.1912C 


3. See Corporations §§ 53-153. 
4 See supra § 10. 


5. Peo. v. Orange County Farm- 
ers' & Merchants’ Ass’n, 204 P. 873. 


“Association® and “corporation”, 
distinguished see Associations § 2. 


Nature -of associations generally 
see Associations § 1. 


6. Celina & Mercer County Tele-! 
phone Co..v. Union-Center Mut. Tele-! 
phone Ass’n, 133 N.E. 540, 102 Ohio] 


7. Holmes Electric Protective Co.| 
y Re eae ae 127 N.E. 315, 228 N.Y.) 
407. 


Maintenance of burglar alarm sys- 
tems generally see infra § 373. 


8 Stock Quotation Telegraph Co. 
NeW tba 200 N.Y.S. 188, 120 Misc. 


9. Of corporations generally see 
Corporations §§ 498-751. 


10. See Corporations §§ 498-751. 

11. See. Corporations §§ 752-1032., 
12. See Corporations §§ 1033-1206.; 
13. See Corporations §§ 1264-1798. 


14, See statutory provisions; and! 
cases infra this note. i 


[a] Issuance of stock for purchase 
of property of other telephone com- 
pany.—Under L. (1911) § 1797m74, as 
amended by L. (1913) c¢ 610, provid- 
ing that no telephone exchange for 
furnishing local service to subscrib- 
ers within a village or city shall be 
installed by any public utility other 
than those already furnishing such 
service therein, “except that any pub- 
lic utility already engaged in fur- 
nishing local service to subscribers 
within any city or village may ex- 
tend its exchange within such city or 
village without the authority of the 
commission,” the burden is on peti- 
tioner, on appeal from a railroad com- 


‘| stock, 


mission’s order denying petitioner’s 
right to issue stock for the purchase 
of.the properties of another telephone 
company, to show that the commis- 


| sion’s order was unlawful or unrea- 
| sonable. 


Citizens’ Telenhone Co. v. 
Railroad Commission, 146 N.W. 798, 
157 Wis. 498 (holding that the evi- 
dence was insufficient to show that 
the company whose stock was sought 
to h® nurchased was a public utility 
engaged in furnishing local service 
to the city in question). 


[b] Ownership and voting of stock. 
—(1) Acts (1881) c 101 (Burns St. 
Annot. [1914] § 5794), entitled “An 
act concerning telephone companies 
and supplemental to an act for the in- 


| corporation of manufacturing com- 


panies,” etc., supplemented the manu- 
facturing act, and the acts must be 
construed together and as applicable 
to telephone companies in determin- 
ing the right to own and control 
: -“supplemental” referring to 
“that which is added to a thing to 
complete it.” State v. Day, 123 N.E. 
402, 189 Ind. 243. (2) In view. of 
Burns St. Annot. (1914) §§ 5794, 58900, 
articles of incorporation of a tele- 


.|| phone company providing that no one 


shall at any time own or control 
more than five shares of the canvital 
stock is without force, not being re- 
quired by § 5790, as to articles of in- 
corporation, and an owner of more 
than five shares is entitled to vote all 
shares, there being no statute or by- 
law to the contrary. State v. Day, 
123 N.E. 402, 189 Ind. 243. (3) Num- 
‘ber of votes to which stockholder is 
oe generally see Corporations § 
1403. 


15. Aubuchon v. Aubuchon, 200 S. 
W. 684, 198 Mo.App. 316. 

Option to: company or stockholders 
to purchase stock generally see Cor- 
porations § 1040. { 

16. Aubuchon vy. Aubuchon, supra. 

17. Cantril Telephone Co. v. Fish- 
er, 188 N.W. 486, 157 Iowa 203, 42 L. 
R.A.N.S. 1021. 

18. Cantril Telephone Co. v. Fish- 
er, supra. 


20 


[§ 16] D. Powers.'® As in the case of corpora- 
tions generally,?° telegraph and telephone compa- 
nies can exercise such. powers, and only such, as 
are expressly or impliedly conferred upon them.** 
Since, however, the term “telegraph” ordinarily in- 
cludes the telephone,?? it has been held that a com- 
pany incorporated as a telegraph company may car- 
ry on a telephone business,?* although there is con- 
trary authority,?* and that telephone companies may 
exercise many of the rights and privileges conferred 
in terms upon telegraph companies.?® A company 
incorporated as a telegraph company may also en- 
gage in a ticker business, since it is substantially 
of the same character,?* and if a telegraph or tel- 
ephone company is authorized by statute to trans- 
act any business in which electricity over or through 
wires may be applied to any useful purpose, such 
company may conduct an electric lighting business.?7 
Except as the statute may require it the written 
consent of its stockholders to the acquisition by a 
corporation of lines outside the state is not neces- 
sary.28 A telegraph company has no right to op- 
erate outside the territory designated in its char- 
ter.?° 

[§ 17] E. Franchises?® Generally—l. Nature and 
Incidents. The right to carry on a public telegraph 
or telephone business with the rights and privileges 
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‘usually incident: thereto is ordinarily termed a fran- 


Telegraph Co. v. Public Service Com- 
mission of New York, Second Dist., 
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chise.24 Such franchise is incorporeal property,®? 
which is exercised by, and pursuant to, legislative 
authority.23. The right to exercise the franchise 
may be inquired into-by quo warranto,?* and it may 
be forfeited in case it was illegally or improperly 
granted or for nonuser or misuser.?®> The franchise 
consisting of the rights and privileges incident to 
such a business is, however, distinct from the fran- 
chise to exist as a corporation,?® and need not nec- 
essarily be granted to a corporation, but may be 
granted to an individual,??7 and this notwithstand- 
ing the statute under which the grant is made re- 
fers in terms’to “companies.’%% It has also been 
held that individuals may own and conduct a tele- 
phone system without legislative authority®® and 
without a franchise,*® unless there is some legisla- 
tive restriction on such right, although legislative 
authority is undoubtedly necessary for the exercise 
of the right of eminent domain,*? and the right to 
occupy streets or highways must be derived either 
directly or indirectly from legislative authority.*? 


Alteration or amendment of franchise. A reser- 
vation by the legislature of the right to alter and 
amend franchises granted by the state to telegraph 
companies rests on the moral obligation to act in 


Clark v. Interstate 
101 N.W. 977, 


of the franchise. 
Independent: Tel. Co., 


Contract with other companies see 
infra § 23 


Lease franchise or property see in- 
fra § 22 


a aes or property see infra 
21. 


20. See Corporations § 2075. 


21. U.S.—Cumberland Tel.,_ etc., 
Co. v. Evansville, 127 F. 187 [aff 143 
F. 238, 74 C.C.A. 368]; Atlantic, etc., 
Tel. Co. v. Union Pac. R. Co., 1 F. 745, 
1 McCrary 541. 


N.Y.—Benedict v. Western Union 
Tel. Co., 9 Abb.N.Cas, 214. 


Pa.—West Penn Power Co. v. Wil- 
son, 6 Pa.Dist.&Co. 470. 


Tenn.—Doty v. American. Tele- 
phone & Telegraph Co., 130 S.W. 1053, 
123 Tenn. 329, Ann.Cas.1912C 167. 


Can.—Cobalt v. Temiskaming Tele- 
phone Co., 59 Can.S.C. 62. 


fa] Act held not ultra vires.— 
Benedict v. Western Union Tel. Co., 9 
Abb.N.Cas. (N.Y.) 214. 


22. See supra § 10. 


23. Cumberland Tel., etc., Co. v. 
United Electric R. Co., 42 I’. 273, 12 
L.R.A. 544; Chesapeake, etc., Tel. Co. 
v. Baltimore, etc., Tel. Co., 7 A. 809, 
66 Md. 399, 59 Am.R. 167; 
Central New Jersey Tel. Co., 
460, 538 N.J.Law 341, 11 L.R.A. 664. 


24. Home Tel, Co. v. Nashville, 
101 S.W. 770, 118 Tenn. 1, 11 Ann.Cas. 
$24. 

25. See supra § 10. 

26. Midland Tel. Co. v. National 


Tel. News Co., 86 N.E. 107, 236 Ill. 
476 [aff 137 I1l.App. 131]. 


27. Brown v. Maryland Tel., etc., 
Co., 61 A. 338, 101 Md. 574. 


28. Western Union Telegraph Co. 
v. Nashville, C. & St. L. Ry. Co., 182 
S.W. 254, 133 Tenn. 691. 


29. People ex rel. Western Union 


183 N.Y.S. 659, 192 Apv.Div. 748 [rev 
on other grounds 129 N.E. 220, 230 N. 


Y. 95, 12 A.L.R. 930 and am den 130, 


N.E. 933, 230 N.Y. 657]. 


30. Franchises: 
Seats see Franchises 26 C.J. p 


Of cerporations in general see Cor- 
porations §§ 160-164. 


Sale or transfer see infra § 21. 


To use streets or highways see infra 
§ 30 et seq. 


Monopolies created by franchise to 
telegraph or telephone company see 
Monopolies § 38. 

31. Western Union Tel. Co. v. 
Norman, 77 F. 13 [appeal dism 17 S. 
Ct. 1002, 41 L.Ed. 1182]; California 
State Tel. Co. v. Alta Tel. Co., 22 Cal. 
398 [overr on other grounds San 
Francisco v. Spring Valley Water 
Works, 48 Cal. 493]; Western Union 
Tel. Co. v. Omaha, 103 N.W. 84, 73 
Neb. 527; Lowther v. Bridgeman, 50 
S.E. 410, 57 W.Va. 306. 


22. Gilman v. Somerset Farmers’ 
Co-op. Telephone Co., 151 A. 440, 129 
Me. 243. 

33. Lowther v. Bridgeman, 50 S.E. 
410, 57 W.Va. 306; State v. Milwaukee 
Independent Tel. Co., 114 N.W. 108, 
315, 133 Wis. 588. 


34 People v. Commercial Tele- 
phone & Tel. Co., 115 N.E. 379, 277 
Ill. 265, L.R.A.1917D 704; People v. 


Chicago Tel. Co., 77 N.E. 245, 220 I11. 


238; Clark v. Interstate Independent 
Tel. Co:. 10h Nowy 97%, 772) Y Neb. 
883; State v. Milwaukee Independent 


Tel. Co., 114 N.W. 108, 815, 133 Wis. 
588. See also infra § 44, text and 
note 58. { 

[a] Quo warranto and not injunc- 
tion.—If a franchise has been illegal- 
ly or improperly granted to a tele- 
phone company, the remedy is by quo 
warranto at the suit of the state and 
not by a suit for injunction brought 
by a taxpayer to restrain the exercise 


72 Neb. 883. 


[b] Although municipality cannot 
grant franchise, if the telegraph or 


| telephone. company accepts the ordi- 


nance and exercises the franchise at- 
tempted to be conferred, quo warran- 
to is a proper proceeding to oust it 
from exercising the same. State v. 
Milwaukee Independent Tel. Co., 114 
N.W. 108, 315, 133 Wis. 588. 


Quo warranto to inquire into right 
to corporate franchise generally see 
Quo Warranto § 18. 


35. See infra § 28, e 
36. Western Union Tel. Co. v. 
Omaha, 103 N.W. 84, 73 Neb. 527; 


Gratiot, etc., Tel. Co. v. Brownsville 
pencns, Tel. Co., 138 OhioN.P.N.S. 


37. State v. Cadwallader, 87 N.E. 
644, 89 N.E..319, 172 Ind. 619; Low- 
ther v. Bridgeman, 50 S.E. 410, 57 


W.Va. 306. 
38. Lowther v. Bridgeman, supra. 
39. Magee v. Overshiner, 49 N.E. 


951, 150 Ind. 127, 65 Am.S.R. 358, 40 
L.R.A. 370; Bishop v. Riddle, 113 S. 
W. 151, 51 Tex.Civ.App. 317. ; 


49. Cumberland Tel., etc., Co. v. 
Cartwright Creek Tel. Co., 108 S.W. 
875, 128 Ky. 395, 82 Ky.L. 1357. 


{a] Private connecting  line.— 
Where a telephone company has ac- 
quired from a city and county a fran- 
chise to operate its system, agreeing 


‘to furnish any person for whom it 


might not construct a line telephone 
service over a line constructed by 
such person, parties constructing for 
their private use, and not for opera- 
tion in competition with the com- 
pany’s system, a connecting line are 
not required to obtain a franchise 
therefor. Cumberland Tel., etc., Co. 
v. Cartwright Creek Tel. Co., 108 S. 
W. 875, 128 Ky. 395, 32 Ky.1.'1857. 


41. See Eminent Domain § 23. 
42. See infra § 30. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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good faith with the incorporators.*? 


[§ 18] 2. Construction and Effect of Grant.*4 
The grant of a franchise to build, “own,” and con- 
trol,*® or to erect, maintain, and operate,*® a tele- 
phone line authorizes the purchase of one which is 
already in existence; but such purchase having been 
made, the function of the grant is fulfilled and the 
grantee cannot thereafter erect and operate anoth- 
er system.** The fact that the incorporation of a 
telephone company is incomplete at the time a priv- 
ilege is granted to it by a municipality does not 
affect its right thereto;#® nor can a municipality 
which has granted rights and privileges to a tel- 
ephone company organized under the laws of the 
state question the validity of the company’s ineor- 
poration in a suit to restrain the municipality from 
interfering with the exercise of the rights which it 
has granted.*® A telephone company authorized by 
statute to maintain a long-distance line through 
municipalities without obtaining a franchise from 
each municipality is not denied any constitutional 
right by a statute requiring it to obtain a local 
franchise in order to maintain a local exchange.®°® 


[§ 19] 3. Duration and Termination of Grant. 


43. People ex rel. Western Union 
Telegraph Co. v. Public Service Com- 
mission of New York, Second Dist., 
183 N.Y.S. 659, 192 App.Div. 748 [rev 
on other grounds 129 N.E. 220, 230 
N.Y. 95, 12 A.L.R. 930 and am den 130 


Mayer, 
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Mont.—State v. Rocky Mountain, 
ete:,. Tel. Co.,. 71 PB. 311) 2% Mont. 394. 


Ohio.—Western Union Tel. 
28 OhioSt. 


Tenn.—State v. Cumberland Tel., 
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| A grant for an indefinite period is limited to the 


corporate life of the grantee;>* but it is otherwise 
where the grant is to a corporation, its successors 
and assigns.°3 


[§ 20] F. Foreign Companies.'+ Subject to the 
rule that a state cannot interfere with interstate 
or foreign commerce,®® foreign telegraph and tele- 
phone companies are amenable to the laws of the 
state in which they seek to do business,°® and, ex- 
cept as restricted by constitutional provisions®? a 
state may impose such conditions precedent to the 
doing of business in the state,°® or such regulations 
as to the nature of the business to be transacted,®® 
as it sees fit. 


[§ 21] G. Sales, Leases, Contracts, and Combina- 
tions—l. Sale of Franchise or Property. The gen- 
eral rule that quasi-public corporations having publie 
duties to perform cannot without legislative au- 
thority disable themselves from discharging such 
duties®® applies to telegraph and telephone compa- 
nies.°1 It has accordingly been held that a tele- 


| graph or telephone company cannot, without lcgis- 


lative authority, alienate its franchises,*? or prop- 
erty necessary for the exercise of such franchises,*®? 


{b] Pleading right to do business. 
—Allegations in a complaint that 
complainant is duly and legally quali- 
fied to do a_ telephone business 
throughout the state of South Caro- 
lina, and is a foreign corporation do- 


Co. v. 
521. 


N.E. 933, 2380 N.Y. 657]. 

44. Grant of right to use streets or 
highways see infra § 41 et seq. 

45. Ege v. Centerville Telephone 
eo ne Co., 147 N.W. 70, 33 S.D. 


46. Eby v. Lathrop, 107 S.W. 410, 
128 Mo.App. 315. 


47. Eby v. Lathrop, supra. 


4s. State v. Citizens’ Tel. 
N.J.L.J. 210. 

49. Old Colony Trust Co. v. Wich- 
ita, 123 F. 762 [aff 132 F. 641, 66 C.C, 
At 9]. , 

50. Cherokee v. Northwestern Bell 
Telephone Co., 202 N.W. 886, 199 Iowa 
T27. 

51. Forfeiture or loss of franchise 
“see infra § 28. 

Grant of right to use streets or 
highways.see infra § 47. 

52. People v. Commercial Tele- 
phone & Telegraph Co., 115 N.E. 379, 

277 T21). 265, L.R.A.1917D 704. 


53. Owensboro v. Cumberland Tel- 
‘ephone & Telegraph Co., 33 S.Ct. 988, 
230 U.S. 58, 57 L.Ed. 1389. 


54... Generally see Corporations §§ 
3922-4159. 


55. See Commerce § 11. 


56. U.S.—Ivy v. Western Union 
‘Telegraph Co., 165 F. 371. 

Cal.—Western Union Tel. Co. v. Su- 
perior Court of Sacramento County, 
115 P. 1091, 1100, 15 Cal.App. 679. 

D.C.—Manning v. Chesapeake, etc., 
‘Telephone Co., 18 App.D.C. 191 [rev 
on other grounds 22 S.Ct. 881, 186 U.S. 
238, 46 L.Ed. 1144]. 

Tll.—Western Union Tel. 
Lieb, 76 Ill. 172. 

Kan.—State v. Western Union Tel. 
Co., 90 P. 299, 75 Kan. 609 

Miss.—Postal Tel. Cable Co. v. Ad- 
ams, 14 So. 36, 71 Miss. 555, 42 Am.S. 
R. 476. 


Co., 9 


Co. Vv. 


etc., Co., 86 S.W. 390, 114 Tenn. 194. 


Va.—Postal Tel. Cable Co. v. Nor- 
folk, 43 S.E. 207, 101 Va. 125. 


57. See constitutional provisions. 


58. Southern Bell Telephone & 
Tel. Co. v. Railroad Commission of 
South Carolina, 280 F. 901; Western 
Union Tel. Co. v. Superior Court of 
Sacramento County, 115 P. 1091, 1100, 
15 Cal.App. 679; State v. Western 
Union Tel. Co., 90 P. 299, 75 Kan. 609. 


[a] Constitutional and statutory 
provisions construed.—Civ. Code § 291 
provides that articles of incorporation 
of any telegraph organization must 
state the kind of telegraph to be con- 
structed, the places where it is to 
run, the estimated length of the line, 
that at least ten per cent of the cap- 
ital stock has been paid in. Section 
293 provides that each such intended 
corporation before filing articles must 
have subscribed one hundred dollars 
per mile of lines. Section 294 pro- 
vides that, before such articles of in- 
corporation are filed, there musf be 
paid to the treasurer ten per cent of 
the amount subscribed. Section 295 
provides that, before the certificate 
is issued, there must be filed in the 
office of the secretary of state an 
affidavit that the required amount of 
capital stock has been subscribed and 
ten per cent paid in. It was held that 
Const. art 12 § 15, providing that no 
corporation organized outside the lim- 


its of this state shall be allowed to: 


transact business in this state on 
more favorable conditions than are 
prescribed by law to similar corpo- 
rations under the laws of this state, 
has no application to conditions re- 
quired by the above sections, but re- 
fers solely to transactions of business 
after the corporation is established, 
and that under § 408 a foreign corpo- 
ration may do business by filing with 
the secretary of the state a certified 
copy of its articles or its charter or 
the statute creating it. Western Un- 
ion Telegraph Co. v. Superior Court 
of Sacramento County, 115 P. 1091, 
1100, 15 Cal.App. 679. 


ing business in such state, and a non- 
resident, are insufficient to show that 
such corporation is entitled to do 
business in the state in view of S.'C, 
Civ. Code (1912) §§ 2664-2667, re- 
quiring foreign corporations to per- 
form certain stipulated acts, especial- 
ly in view of § 2688. Southern Bell 
Telephone & Telegraph Co. v. Rail- 
road Commission of South Carolina, 
280 F. 901. 


59. American Telephone & Tel. Co. 
v. Secretary of State, 123 N.W. 568, 
159 Mich. 195. 


[a] Statute construed.—A foreign 
corporation, authorized to conduct a 
telephone and telegraph business, 
may not, under Pub. Acts (1907) p 
413 No. 310, authorizing foreign cor- 
porations to transact business for 
which a domestic corporation may be 
formed, compel the issuance of a cer- 
tificate of authority to transact both 
a telegraph and telephone business in 
the state, since the statutes author- 
izing the organization of telegraph 
and telephone corporations indicate 
a policy to prohibit one corporation 
from engaging in both kinds of busi- 
ness. American Telephone & Tele- 
graph Co. v. Secretary of State, 123 
N.W.. 568, 159 Mich. 195. 


60. See Corporations § 2467. 


61. Cumberland Tel., etc., Co. v. 
Evansville, 127 F. 187 [aff 143 F. 238, 
74 C.C.A. 368]; Atlantic, etc., Tel. 
Go:-v. Union’ Pac.’ R. Co, 1° F..77 46; 1 
McCrary 188, 541. 


62. Cumberland Tel., etc., Co. v 


“Evansville, 127 F. 187 [aff 143 F. 238, 


74 C.C.A. 368]; People v. Commercial 
Telephone & Tel. Co., 115 N.E. 379, 
277 Wll. 265, L.R.A.1917D 704; Phil- 
adelphia v. Western Union Tel. Co., 
11) Phila. (Pa.) 327, 2 Wkly.N.C, 455; 
Re Consolidated Telephone Co., Ltd., 
48 Ont.L. 140. 


63. Cumberland Tel., etc., Co. v. 
Evansville, 127 F. 187 [aff 143 F. 238, 
74 C.C.A. 368]; Re Consolidated Tel- 
ephone Co., Ltd., 48 Ont.L. 140. 


22 [62 C.J.] 


and that a railroad company having also a fran- 
chise to maintain and operate a line of telegraph 
cannot alienate the latter franchise.** So a tele- 
phone company holding a municipal franchise can- 
not, without the consent of the municipality, pur- 
chase another system constructed under another 
franchise and operate both separately without hav- 
ing acquired the other company’s franchise and 
property.°> But it is within the power of the leg- 
islature to authorize a sale or other transfer of such 
franchises and property®® in the absence of any 
constitutional prohibition ;°" and legislative author- 
ity to sell or transfer may be implied when the grant 
is to the company, its sucecssors and assigns.°® 
Whether the authority has been conferred, the ex- 
tent of such authority and the effect of a sale or 
transfer pursuant thereto are to be determined by 
the language of the statute,°® and a statute relating 
expressly to telegraph or telephone companies will 
prevail over statutes relating to corporations gen- 
erally.7° Where a sale or transfer is authorized a 
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company may sell its property, franchises, and priv- 
ileges in whole or in part to another like company 
organized under similar laws,*1 subject in some 
jurisdictions to the approval of the public service 
commission.72. A transfer of all the property of a 
company carries the franchise to operate the sys- 
tem, although the franchise is not mentioned in the 
instrument of transfer’? and the assignee, operating 
under the franchise for several years, will be bound 
thereby.74 Authority to lease or mortgage does not 
include authority to sell,7® nor does authority to 
hold and convey such real and personal property 
as may be proper for the construction and mainte- 
nance of its lines authorize such a company to sell 
its franchise or property necessary for the exercise 
thereof.7* If, however, authority to sell is conferred 
by statute, a sale made pursuant thereto is not il- 
legal because it is the result of a ruinous rate war 
and for the purpose of ending further competition.”* 
A telephone line with its appurtenances, consisting 
of. wires, poles, and telephones, being attached to 


64. U.S. v. Union Pac. R. Co., 16 | value of plant.—National Telephone | mission, 100 Pa.Super. 386. 


S.Ct. 199, 160 U.S. 1, 40 L.Ed. 319 [rev | Co. v. Postmaster-General, 29 T.L.R. [a] 


59 F. 813, 8 C.C.A. 282, and aff 50 F.| 190, 624 


In Alabama it has been held 
that where a telegraph company by 


28]; Central Branch Union Pac. R. 70. In re Bronson, 164 N.Y.S. 179, 


v. Western Union Tel. Co., 3 F. 417, 1 


McCrary 551; Western Union Tel. Co.. 


Ven Union. Pac. .R., Cojo, Beek ck, Mie= 
Crary 418; Atlantic, ete. Tel. Co. v. 
Union Pac. R. Co., 1 F. 745, 1 Mc- 
Crary 541. . 


65. City of Wheeling v. Chesa- 
peake & Potomac Telephone Co., 95 
S.E 653, 82 W Va, 208. 

66. State Public Utilities Commis- 
sion v. Romberg, 114 N.E. 191, 275 Ill. 
432; Michigan Tel. Co. v. St. Joseph, 
80 N.W. 383, 121 Mich. 502, 80 Am.S.R. 
520, 47 L.R.A. 87; Hatch v. American 
aes Tel. Co., 9 Abb.N.Cas. (N.Y.) 


[a] Conditions of public policy 


cannot avail in the courts against ex-' 


press legislative authority constitu- 
tionally granted. State Public Utili- 
ties Commission, 114 N.E. 191, 275 Ill. 
432; Hatch v. American Union Tel. 
Co., 9 Abb.N.Cas. (N.Y.) 223. . 


67. Western Union Telegraph Co. 
.v. Louisville & N. R. Co., 81 So. 44, 202 
Ala. 542. J 


{a] Acquisition of competing line. 
—An unused and unlocated easement 
is not a “telegraph line,” within the 
meaning of Const. (1901) § 239, pro- 
widing that. no telegraph company 
shall acquire by purchase or other- 
wise any other competing line. West- 
ern Union Telegraph Co. v. Louis- 
sd & N. R. Co.; 81 So. 44, 202 Ala. 


63. People v. Commercial Tele- 
phone & Telegraph Co., 115 N.E. 379, 
277 Ill. 265, L.R.A.1917D 704. 


69. See statutory provisions; and 


infra this note and note 70 et seq. 


{a] Statutes construed.—Thomp- 
son v. Chagrin Falls Electric Co., 21 
OhioCir.Ct.N.S. 291 (mortgage) ; 
Badger ‘I'el. Co. v. Wolf River Tel. 
Co., 97 N.W. 907, 120 Wis. 169. 


[b] Property included in sale.—A 


contract for the sale of a telephone 
business will be construed as not to 
embrace a certain telephone line, 
where the purchaser accepted the tel- 
ephone properties without such lines 
included. South Central Telephone 
Co. v, Corr, 124 So. 294, 220 Ala. 127. 


{c] Transfer of telephone proper- 
ty to postmaster-general in England; 


177 App.Div. 374 [aff 117 N.E. 1062, 
221 NY. 661. : ; { 


[en] Rights of nonconsenting 
stockholders.—Under General Corpo- 
ration L. § 321, a nonconsenting 


stockholder in a telephone company, 


which sold its property under the 
provisions of Transportation Corpo- 
rations L. § 104, is not entitled to pay- 
ment of the appraised value. of his 
stock, as provided by Stock Corpora- 
tion L. §§ 16, 17. In re Bronson, 164 
N.Y.S. 179, 177 App.Div. 374 [aff 117 
N.E. 1062, 221 N.Y. 661]. ( 


71. State Public Utilities Commis- 
sion v. Romberg, 114 N.E, 191, 275 
Ill. 482; Traverse City v. Citizens’ 
Telephone Co.,. 161 N.W. 9838, 195 
Mich. 373; Michigan Independent Tel- 
ephone & Traffic Ass’n v. Michigan 
Railroad Commission, 157 N.W. 52. 
190 Mich. 337; Williams v. Western 
Union Tel. Co., 93 N.Y. 162; Lewis- 
town Borough v. Juniata, etc., Tel. 
Co., 10 Pa.Dist. 562. 


[a] Purchase of controlling inter- 
est in competing company.—Public 
Utilities Act § 27, providing that 
with the approval of the public util- 
ities commission a utility may pur- 
chase stocks, ete., of another utility, 
authorizes a telephone company to 
purchase the controlling interest in 
another competing company. State 
Public Utilities Commission v. Rom- 
berg, 114 N.E. 191, 275 Ill. 432. 


[b] Transfer to foreign company. 
—Where the public utilities commis- 
sion authorized a foreign telephone 
company to purchase a controlling in- 
terest in an insolvent domestic com- 
pany, an order expressly preserving 
the integrity of the domestic company 
and its franchises, there was no vio- 
lation of Public Utilities Act § 28, 
providing that no franchise, ete., to 
own, etc., any public utility shall be 
transferred to other than a domestic 
corporation. State Public Utilities 
Commission v. Romberg, 114 N.B. 
191, 275 Ill. 432. 


72. State Public Utilities Commis- 
sion v. Romberg, supra; In re North- 
western Indiana Telephone Co., 171 N. 
BE. 65, 201 Ind. 667; Mitchell v. Public 
Service Commission, 120 A. 447, 276 
Pa. 390; Keystone Telephone Co of 
Philadelphia vy. Public Service Com- 


decree was required to remove its 
poles, ete., from a railroad right of 


| way, and subsequentiy sold the poles, 


etc., to the railroad, which used them 
only in the operation of its railroad, 
the sale to the railroad did not re- 
quire the approval of the public serv- 
ice commission ‘under Acts (1915) p 
268. in view of ‘Code (1907) § 3867, 
which amounts to a declaration of 
public policy by the legislature that 
a telegraph company should no longer 
be allowed to maintain its telegraph 
lines over and upon a railroad right 
of way, the sale being the legitimate 
resuit of the decree. Alabama Pub- 
lic Service Commission v. Louisville 
& N. R. Co., 89 So. 524, 206 Ala. 326. 


[b] In Ontario (1) a telephone 
company operating in several towns 
cannot, under the statute, sell parts 
of its system and plant to corpora- 
tions operating in some of such towns 
without first obtaining the approval 
of the Ontario railway and munici- 
pal board. Re Consolidated Tel. Co., 
48 Ont.L, 140, 18 Ont.W.N. 248. (2) 
Such board acts as a delegate of the 
legislature and considers the same 
matters as the legislature would con- 
sider if application were made to it. 
Re Consolidated Tel. Co., supra. (3) 
The discretion of such board is abso- 
lute, subject only to review by the 
lieutenant governor in counsel. Re 
Consolidated Telephone Co., supra. 
(4) Such board, after evidence has 
been taken and the parties have been 
fully heard, may act on application 
for approval of the sale without 
bringing the parties before it. Re 
Consolidated Tel. Co., supra. 5 


73. Wichita v. Old Colony Trust 
ves, F. 641, 66 C.C.A. 19 [aff 123 


74 Traverse City v. Citizens’ Tel- 
phone Co., 161 N.W. 983, 195 Mich. 
13s =) 

75. Cumberland Tel., ete, Co. v. 
Evansville, 127 F. 187 [aff 143 F. 238, 
74 C.C.A. 368], People v. Commercial 
Telephone & Telegraph Co., 115 N.E. 
379, 277 Ill. 265, L.R.A.1917D 704. 


76. Cumberland Tel., etc., Co. v. 
Evansville, 127 F. 187 [aff 143 F,.238,. 
74 C.C.A. 368]. 


77. State v. Cumberland Tel. etc.,. 
Co., 86 S.W. 390, 114 Tenn, 194, 


For later cases, developments and changes in the law see Anrotations, same title and section number, 


of all the property of a telephone company.’4 


§§ 21-22] 


the realty, could not be severed therefrom so as to 
authorize the recovery by a purchaser of the line, 
independent of a right to recover that part of the 
property which is realty.78 


_ Transfer of unaccepted grant.7® Where a munic- 
ipal ordinance grants a franchise to a telephone com- 
pany on certain conditions which are not accepted 
by the company, an assignment of the franchise 
passes no rights to the assignee.®°® 


Consent of municipzlity. Where the sale of the 
franchise or property is authorized by statute it 
may be made without municipal consent,8 but the 
legislature may authorize a municipality to attach to 
the grant of a telephone franchise the condition that 
it shall not be assigned or transferred without the 
consent of the munic’pality.82. Where a municipal- 
ity by contract retains the power to give or with- 
ho'd consent to a sale, the state may withdraw such 
power before it is finally exercised, and delegate it 
to the public service commission.®? 


Consent of stockholdcrs is essential to a valid sale 
A 
statute forbidding a sale unless sanctioned by a cer- 
tain proportion of the stockholders of the selling 
company®® does not require such consent to a con- 
tract by which a telcgraph company grants to an- 
other the privilege of stringing wires on its poles.®* 


Estoppel to question assignability. A municipality 
may, by acquiescence for a long period of time after 
an assignment of a franchise has been made and 
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acted upon by the assignee, be estopped to object 
that the franchise was not assignable.8* 


[§ 22] 2. Leases, Contracts, and Combinations— 
a. Leases. The same principles which prevent a 
telegraph or telephone company from selling its 
franchises and property without legislative author- 
ity®® have been held to prevent a lease of the same,®® 
or to prevent a railroad company having such a 
franchise from leasing the same to a telegraph com- 
pany,®® although it has been held that a lease by 
an ordinary telegraph company of the property and 
business of a telegraphic “ticker” company is not 
ultra vires.°t Such a lease may, however, be made 
if authorized by statute,®? subject to statutory re- 
quirements and restrictions,®* but a provision in 
the charter of a tclegraph company authorizing it 
to lease its lines, fixtures, and apparatus does not 
authorize a lease of its franchise,®* or authorize its 
lessee to build new lines on new routes.°> An agree- 
ment between two telephone companies providing 
only for the loan of a switchboard and attachments 
by one company to the other, and making no ref- 
erence to a franchise or telephone system, does not 
create the relation of landlord and tenant so as to 
give a right of recovery against the loanee as a 
tenant holding over,®* the remedy on expiration of 
the contract being in replevin.®” 


Covenants and conditions. The parties to a lease 
of telephone or telegraph property are bound by val- 
id conditions or covenants thercin.®® But a eove- 
nant in a lease of part of a telephone system, bind- 


-ordinance. 


78. Rhyne v. Mayhugh, 119 S.E. 
522, 156 Ga. 243. 


79. WNecezsity of acceptance of mu- 
nicipal grant see infra 7 


80. Cumberland Telephone & Tele- 
graph Co,:v. Mt. Vernon, 94 N.E. 714, 
176 Ind. 177. 


[a} Illustration.—A city granted 
to a telephone company a franchise 
imposing sundry obligations, but for 
-about seven years the company made 
no attempt to construct or operate a 
telephone system, in the city. . An 
agent was present at the meeting of 
the city council which adopted the 
‘ordinance, and he requested that it 
‘should pass, but it was not shown 
that he was authorized by the com- 
pany to accent the conditions of the 
It was held that, as the 
company did not accept the ordi- 
nance, an assignment of its. franchise 
‘passed no rights to the assignee, 
Cumberland Telephone & Telegraph 


‘Co. v. City of Mt. Vernon, 94 N.E. 


714, 176 Ind. 177. . 


81. Michigan Tel. Co. v. St. Joseph, 
80 N.W. 383, 121 Mich. 502, 80 Am.S.R. 
520, 47 L.R.A. 87. 


@2. State v. Sunset Telephone & 
‘Telegraph Co., 150 P. 427, 86 Wash. 
309, L.R.A.1917F 1178. 


83. Central Union Telephone Co. 
wv. Indianapolis Telephone Co., 126 N. 
EB. 628, 189 Ind. 210. 


[a] Thus a telephone company’s 
sale of its property without first ob- 
taining city’s consent under its con- 
tract with the city requiring such 


consent ‘to such sale did not deprive 


the people of the city of any con- 
stitutional right of self-government 
where city’s right to consent or to 
withhold consent to such sale was 


withdrawn from city by Public Utili- 


ties Act $ 95%. Central Union Tele- 
phone Co. v. Indianapolis Telephone 


Co., 126 N.E. 628, 189 Ind. 210. 


84 Bridges v. Southern Bell Tele- 
phone & Telegraph Co., 76 S.E. 996, 
12 Ga.App. 108. - x 


85. See statutory provisions; and 
generally Corporations §§ 2435, 2471, 
note 45 [c]. j 


86. Farnsworth v. Western Union 
Tel. Co., 6 N.Y.S. 735, 58 Hun 636. 


87. Hast Tennessee Telephone Co. 
v. Board of Councilmen of City of 
Frankfort, 133 S.W. 564, 141 Ky. 588 
[leave gr 134 S.W. 475, 142 Ky. 408 
(reh den 136 S.W. 138, 143 Ky. 86)]. 


8&8. See supra § 21. 


s9. Atlantic, etc., Tel. Co. v. Union 
Pac. R. Co., 1 F. 745, 1 McCrary 541; 
Philadelphia v. Western Union Tel. 
Co., 11 Phila. (Pa.) 327, 2 Wkly.N.C. 
455. See also State v. Cumberland 
Tel., ete, Co., 86 S.W. 390, 114 Tenn. 
194 (where a lease was made but sub- 
sequently avoided). 


90. U. S. v. Union Pac. R. Co., 16 
S.Ct. 190, 160 U.S. 1, 40 L.Bd. 319 [rev 
59 BF. 813, 8 C.C.A. 282, and aff 50 F. 
28]; Atlantic, ete., Tel. Co. v. Union 
Pac. R. Co., 1 F. 745,.1 McCrary 541. 


91. Midland Tel. Co. v. National 
Tel. News Co., 86 N.E. 107, 236 Ill. 
476 [aft 187 Ill.App. 131]. 


92. See statutory provisions. 


[a] Lease authorized by statute 
cannot be enjoined on the ground that 
it tends to create a monopoly or is 
contrary to public policy. Reiff v. 
eaters Union Tel. Co., 49 N.Y.Super. 
441. 


{[b] Statute authorizing lease ex- 
cept in case of parallel or competing 
lines.—Bradford City v. Pennsyl- 
vania, etc., Tel., etc., Co., 26 Pa.Co, 
321. 


[c] Pole license.—Under a munic- 
ipal grant to a telephone company “or 


| tion business. 


its assignees” of the right to main- 
tain poles with an unlimited number 
of wires thereon. such company may 
grant to an individual a ‘pole license” 
for stringing on its poles wires to be 
used for telegranhic or telephonic 
messages in a salvage and inotifica- 
Newman v. Avondale, 
1 OhioS.&C.P,. 356, 31 Cine.L.Bul. 123. 


92. Western Union Tel. Co. v. Lou- 
isville. etc., R. Co., 81 So. 44, 202 Ala. 
542; Reiff v. Western Union Tel. Co., 
49 N.Y.Super. 441. 


{a} Consent of stockholders.—Un- 
der the New York statute of 1870, re- 
quiring the consent in writing of 
three fifths of the stockholders, such 
consent must be given at a general 
meeting called for this purpose. Reiff 
v. Western Union Tel. Co., 49 N.Y. 
Super. 441. 


94, Philadelphia v. Western Union 
Tel. Co., 11 Phila. (Pa.) 327, 2 Wkly. 
N.C. 455. 


95. Philadelphia v. Western Union 
Tel. Co., supra. 


96. Princeton Telephone Co. v. 
Runcie, 151 N.E. 431, 84 Ind.App. 486. 


oF. Princeton Telephone Co. -v. 
Runcie, supra. 


98. Washington Telephone Co. v. 
Dyson, 135 S.E. 740, 163 Ga. 254; Dy- 
son.v. Washington Telephone Co., 121 
S.E. 105, 157 Ga. 67; O’Brien v. West- 
ern Union Telegraph Co., 114 P. 441, 
62 Wash. 598; Anglo-Am. Tel. Co. v. 
Reid-Newfoundland Co., [1908] A. C. 
386. 


[a] Operation of leased line.—A. 
telegraph company leasing its wire 
during specified hours of the day may 
make it a condition of the lease that 
no one shall be employed to operate 
the line who is not satisfactory to the 
company. O’Brien v. Western Union 
Telegraph Co., 114 P. 441, 62 Wash. 
598, 


24 [62 C.J.] 


ing the lessees, their heirs and assigns to give free 
service to the lessors over all their lines during the 
existence of the lease, is not binding upon a pur- 
chaser from the lessees unless such purchaser’ as- 


sumed the covenant.?® 


Sale by lessor; rights of lessee. A telephone com- 
pany which has leased its wires to another company 
may sell its property and wires subject to the mghts 


of the lessee. 


Who may assert invalidity of lease. The invalid- 
ity of a lease can be asserted only by parties there- 


to or their privies.’ 


' [§ 23] b. Contracts, Combinations, and Consoli- 
dation with Other Companies?—(1) Validity. The 
validity of contracts and combinations between dif- 
ferent telegraph or telephone companies depends up- 
on a proper construction of the statutes,* or, in the 
absence of a statute, upon questions of public pol- 


[b] Construction and effect of pro- 
visions.—(1) Where a lease of the 
properties of a telephone company 
provided that, should lessee con- 
struct or acquire lines connected with 
the plant, such new lines should re- 
main the property of lessee at the ex- 


piration of the: lease, but lessor: 
should have the right to acquire them 
at their actual value, the word 


“lines” embraced extensions of lines 
existing at the inception of the lease 
and new and independent: lines, con- 
structed or acquired and connected. 
Washington Telephone Co. v. Dyson, 
135 S.E. 740, 163 Ga. 254; Dyson v. 
Washington Telephone Co., 121 S.E. 
105, 157 Ga. 67. (2) Lessee was en- 
titled to recover the actual value of 
acquisitions to telephone lines at ex- 
piration of the lease. (Washington 
Telephone Co. v. Dyson, supra), (3) 
and not damages’ for conversion 
(Washington Telephone Co. v. Dyson, 
supra). (4) Where, after termina- 
tion of a lease covering telephone 
properties, lessee brought trover ‘to 
recover from the lessor certain addi- 
tions and extensions constructed by 
him, and defendant by its answer con- 
verted the trover action into an eq- 
uitable proceeding, plaintiff was enti- 
tled to recover payment for the ad- 
ditions of the actual value, and de- 
fendant might recoup against such 
value damages suStained by plaintift’s 
bréach of his covenant to return the 
plant in good condition. Dyson v. 
Washington’ Telephone: Co., supra. 
(5) Lessee’s recovery was not limited 
to the value of the lines acquired as 
dismantled. ‘Washington Telephone 
Co. v. Dyson, supra. (6) Lessee was 
required to replace telephone prop- 
erty during lease, but not’ worn prop- 
erty if it gave service. Washington 
Telephone Co. v. Dyson, supra. 


[c] eease of special telegraph 
wire to railroad.—Where plaintiffs 
leased defendants’ predecessors a spe- 
cial telegraph wire for a term of 
years, to be used in connection with 
the management, operation, and con- 
trol of their railway lines then con- 
structed, and later the railway be- 
came the property of defendants, who 
operated several other businesses, and 
extended the lines of railways, and 
defendants used the special wire for 
all sorts of messages pertaining to 
their .general business, they were 
bound to account to plaintiffs for the 
messages transmitted by them 
through the special wire, which did 
not relate to the management, opera- 
tion, or control of the railway lines 
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existing when the lease was made. 
Anglo-Am. Tel. Co.'v. Reid-Newfound- 
land Co., [1908] A. C. 386. 


99. Greer y. Pope, 79 S.E. 846, 140 
Ga. 743, 
[a] Question for jury.—Evidence, 


in an action on a’covenant for free 
service which was contained in a 
ninety-nine year lease of a portion of 
a telephone system, held to authorize 
submission to the jury whether a pur- 
chaser from the lessees assumed or 
became bound by the covenant. Greer 
v. Pope, 79 S.E. 846, 140 Ga. 743. 


1. Michigan Independent Tele- 
Phone & Traffic Ass’n v. Michigan 
Railroad Commission, 157 N.W. 52, 
190 Mich. 337. ; 


.2. Western Union Telegraph Co. v. 
Louisville, etc., R. Co., 81 So. 44, 202 
Ala. 542. 


{a] Rule applied.—If leases made 
to a telegraph company by its prede- 
cessors were void as to any excess of 
their terms over twenty years under 
the statutory limitation then in force 
(Code [1876] § 2190), that invalidity 
cannot be asserted by a railroad 
which is a stranger to the lease. 
Western Union Telegraph Co. v. Lou- 
HA Ses! & N. R. Co., 81 So. 44, 202 Ala. 


3. Agreements in restraint of 
pce generally see Contracts §§ 410— 


Contracts and combinations as cre- 
“one monopolies see Monopolies § 


4 Benedict v. Western Union Tel. 
Co., 9 Abb.N.Cas. (N.Y.) 214: United 
States Telephone Co. v. Middlepoint 
Home Telephone Co., 13 OhioCir.Ct. 
N.S. 337, 32 OhioCir.Ct. 18. 


5. Wayne-Monroe Tel. Co. v. On- 
tario Tel. Co., 112 N.Y.S. 424, 60 Misc. 
435; Benedict v. Western Union Tel. 
Co., 9 Abb.N.Cas. (N.Y.) 214; United 
States Telephone Co. v. Middlepoint 
Home Telephone Co., 13 OhioCir.Ct. 
N.S. 337, 32 OhioCir.Ct. 18. 


Agreements contrary to public pol- 
105 generally see Contracts §§ 360— 


6. Reiff v. Western Union Tel. Co., 
49 N.Y.Super. 441; Benedict v. West- 
oa pee Tel. Co., 9 Abb.N.Cas, (N. 


7 United States Telephone Co. v. 
Middlepoint Home Telephone Co., 13 
OhioCir.Ct.N.S. 337, 32 OhioCir.Ct. 18. 


OhioCir.Ct.N.S. 
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icy;> but in so far as expressly authorized by stat- 
ute, the question of public policy cannot control,® 
although mere general phraseology in the statute 
will not be held to overturn or subvert long con- 
tinued and well settled rules of public policy.* Such 
contracts and combinations are invalid if they ren- 
der a company unable to perform its publie duty to 
furnish adequate service without discrimination,® 
but if they tend to promote the publie welfare and 
convenience,® and are not ultra vires,'® they are 
valid; and although they may incidentally involve 
a partial restraint in competition, they are not con- 
trary to public policy if the main object of the agree- 
ment is lawful and beneficial to the public, and such 
restraint is only an incident and fairly necessary for 
the accomplishment of the main object of the agree- 
An agreement between two companies to 
divide their receipts and expenses in certain pro- 
portions,+? or any arrangement to prevent a com- 
petition which would be ruinous to each,!* is not 


8 United States Telephone Co. v. 
Central Union Telephone Co., 202 F. 
66, 122 C.C.A. 86; Woodley v. Caro-. 
lina Telephone & Telegraph Co., 79 
S.E. 598, 163 N.C. 284, Ann.Cas.1914D. 
116; Clinton-Dunn Telephone Co. v- 
Carolina Telephone & Telegraph Co., 
74 S.E. 636, 159 N.C. 9. ; 


9. Janicke v. Washington Mut. 
Telephone. Co., 150.-P.-.638,. 96 Kan. 
309; Wayne-Monroe Tel. Co. v. On- 
tario Tel.:Co., 112 N.Y.S. 424, 60 Misc. 
435; United States Telephone Co. v. 
Middlepoint Home Telephone Co., 13 
3a, 2, -OhioCin GE 
18; United States Telephone Co. v. 
Middlepoint Home Telephone Co., 7 
OhioN.P.N.S. 425. : : 


[a] Ilustration.—A contract be- 
tween proprietors of two telephone 
systems and a city, for free exchange 
between patrons of the two systéms 
and that one proprietor shall not in- 
stall local telephones during the life 
of the two franchises, is consistent 
with public.policy where such con- 
tract distinctly benefits the public. 
Janicke v. Washington Mut, Tele- 
phone Co., 150 P. 633, 96 Kan. 309. 


10. Benedict v. Western Union Tel. 
Co., 9 Abb.N.Cas. (N.Y.) 214. 


11. Home Telephone Co. v. North 
Manchester Telephone Co., 92° N.E. 
558, 93 N.E. 2384, 47 Ind@:App. 411; 
Wayne-Monroe Tel. Co. v. Ontario 
Tel. Co., 112 N.Y.S. 424, 60 Misc. 4353 
United States Telephone Co. v. Mid- 
dlepoint Home Telephone Co., 7 Ohio 
N.P.N.S. 425, 


[a] Tiustration.—A contract be- 
tween two telephone companies for 
exclusive toll business, with cove- 
nants that neither will enter into ter- 
ritory of the other, entered into to es- 
tablish a competitive long-distance 
telephone system jin the localities 
reached essential to the existence of 
the system, is not invalid as in re- 
straint of trade where the restraint is 
only incidental, although one of the 
companies may not be compelled at 
the suit of the other to comply with 
the contract in violation of the duty 
to give the public the best, most con- 
venient, and least expensive service 
available. Home Telephone Co. v. 
North Manchester Telephone Co., 92 
N.E. 558, 93 N.E. 234, 47 Ind. App. 411. 


12. Benedict v. Western Union Tel. 
Co., 9 Abb.N.Cas. (N.Y.) 214. 


13. . Benedict v. Western Union Tel. 
Co., supra, : 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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against public policy or otherwise invalid. A con- 
tract between a telephone company operating a local 
exchange and another company engaged in long-dis- 
tanee service, for a physical connection of their 
lines and an interchange of business for a term of 
years, such contract being of material benefit to 
both companies and the ‘public, is valid and bind- 
ing.** So it has been held that two telephone com- 
panies may agree to join their lines into one, each 
giving the other the right to connect with their re- 
spective exchanges, and agreeing to route all the 
business over the agreed line, and not to enter into 


any contract with other companies whereby the: 


rights or advantages of either party would be im- 
paired.t® A contract between two telephone com- 
panics for exclusive toll business will not be declared 
invalid on the ground that, by its terms, one com- 
pany is given the right to fix tolls, where it does 
not appear that the right has been exercised, or that 
the tolls are oppressive.1® So, where a telephone 
company agrees with another company, which owns 
practically all of the stock of the former, to pur- 
chase its apparatus and supplies from the latter 
company and its other subsidiaries, such agreement, 
although it will be closely scrutinized by the courts 
because of the relations between the parties,'7? will 
be upheld in the absence of anything to show that 
the prices charged were unreasonable or that any 
undue advantage was taken of the purchasing com- 
pany.?® 

. Consolidation and merger.1® The power of tele- 
graph or telephone companies to consolidate is, de- 
pendent on the provisions of the constitution and 
statutes;2° and where a statute authorizing consol- 
idation declares that the consolidated corporation 
shall be vested with all the property, business, assets, 
and effects of the constituent companies, a right to 
use city streets for telephone purposes, possessed by 
a telephone company under its charter, passes to the 
new corporation.2!. The fact that one company has 
acquired a majority of the stock, of another compa- 
ny has been held not to effect a consolidation of 
such companies.??, An unused and unlocated ease- 
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ment is not a telegraph line within a constitutional 
' provision forbidding consolidation of telegraph com- 


panies, or the acquisition by such a company of “any 
other competing line.”’?* In Pennsylvania the con- 
stitution expressly prohibits the consolidation or 
merger of telegraph companies owning competing 
Originally the statutes did not provide for 


‘the incorporation of telephone companies as such, 
‘but they were; organized and existed only as tele- 


telephone business.?°® 


graph companies, and hence, under the constitution, 
could not consolidate with a corporation also char- 
tered as a telegraph company, but doing only a’ 
Subsequently the legislature - 


‘passed an act for the incorporation of telephone 
/companies which provided for the acceptance of its 
_ provisions by ‘telegraph companies actually doing 


a telephone business, and further provided that tele- 
phone companies incorporated under the act, or hav- 
ing become such by accepting its provisions, might, 
with the approval of the public service commission, 
aequire. the lines of other such telephone compa- 
nies, even though they competed in business,?® and 
it was held that corporations incorporated as tel- 
ephone companies, or which had become such by” 
accepting the provisions of the statute and for- 
mally surrendering their powers as telegraph com-: 
panies, were telephone companies, and not within 
the constitution prohibiting eonsolidation.?7 But a, 
telephone company actually engaged in the telegraph: 
business could not acquire a competing telegraph 
line, contrary to the constitution, by having a com- 
peting line accept the provisions of the statute and 
thereby become a telephone company not affected 
by the constitution.2® A still later act providing 
that a corporation organized as a telegraph compa- 
ny prior to the act of July 22, 1919, and engaged in 
furnishing telephone and telegraph services, or ei- 
ther, might, subject to the approval of the public 
service commission, acquire the stock, franchise, and 
lines of a telephone company incorporated as such, 
or having become such by accepting the provisions 
of the former statute,?® was held not violative of - 
the constitution.®® 


14. United States Telephone Co. v. 
Middlepoint Home Telephone Co., 13 
OhioCir.Ct.N.S. 337, 32 OhioCir.Ct. 18; 
United States Telephone Co. v. Mid- 
dlepoint Home Telephone Co., 7 Ohio 
N.P.N.S. 425. 


15. Home Telephone Co. v. Sar- 
coxie Light & Telephone Co., 139 S. 
W. 108, 236 Mo. 114, 36 L.R.A.N.S. 
124 [overr 126 S.W. 773, 147 Mo.App. 
216]. 


16. Home Telephone Co. v. North 
Manchester Telephone Co., 92 N.E. 
558, 93 N.E: 234, 47 Ind.App. 411. 


17. Southwestern Telegraph & Tel- 
ephone Co. v. City of Houston, 268 F. 
878 [aff 42 S.Ct. 486, 259 U.S. 318, 66 
L.Ed. 961]. 


18. Southwestern Telegraph & Tel- 
ephone Co. v. City of Houston, supra. 


19. Of corporations generally see 
Corporations §§ 3630-3669. 


20. See constitutional and statu- 
tory provisions. 


21. Owensboro v. Cumberland Tel- 
ephone & Telegraph Co., 33 S.Ct. 988, 
230 U.S. 58, 57 L.Hd. 1389; Louisville 
vv. Cumberland Telephone & _ Tele- 
graph Co., 32 S.Ct. 572, 224 U.S. 649, 
56 L.Ed. 934. 


22. Hardin County Kentucky Tel- 
ephone Co. v. City of Elizabethtown, 
14 S.W.(2d) 162, 227 Ky. 778. 


23. Western Union Telegraph Co. 
v. Louisville & N. R. Co., 81 So. 44, 
202 Ala. 542. 


24. Const, art 6 § 12. 


25. Mitchell v. Public Service 
Commission, 120 A. 447, 276 Pa. 390; 
Cochranton Telephone Co. v. Public 
Service Commission, 107 A. 23, 263 
Pa. 506 [aff 70 Pa.Super. 212]; Shaf- 
fer v. Public Service Commission, 74 
Pa.Super. 597. 


26. Act July 22,:°-1919 (@. LL. p 
1123). 


27. Mitchell v. Public Service 
Commission, 120 A. 447, 276 Pa. 390; 
Shaffer v. Public Service Commission, 
111 A. 877, 268 Pa. 456; Shaffer v. 


Public Service Commission, 74 Pa. 
Super. 597. 
[a] Companies must surrender 


their rights as telegraph companies 
to render merger valid. Citizens’ Mu- 
tual Telephone & Telegraph CO.Avs 
Public Service Commission, 93 Pa. 
Super. 373. 


[b] Necessity of decree authoriz- 


ing surrender of rights.—A telephone | 


company, incorporated under the act 
for chartering telegraph companies, 
which desires to take advantage of 
Act July 22, 1919 (P. L. p 1123), pro- 
viding for the incorporation of tele- 
phone companies and to secure from 
the public service commission per- 
mission to merge with a competing 
telephone company, should, before ap- 
plying to the public service commis- 
sion for the certificate of public im- 
portance, obtain from the court of 
common pleas a decree authorizing it 
to surrender its rights as telegraph 
company as provided by Act April 9, 
1856 (P. L. p 293). Shaffer v. Public 
Service Commission, 113 A. 367, 270 
Pa. 196. 


28. Mitchell v. Public Service 
Commission, 120 A. 447, 276 Pa. 390. 


29. Act May 20, 1921 (P. L. p 949). 


30. Mitchell v. Public Service 
Commission, 120 A. 447, 276 Pa. 390 
[aff 80 Pa.Super. 120]. 


“The constitution does not mention 
telephone companies. They were not 
in existence when the constitution 
was adopted, and are not within the 
constitutional inhibition.” Mitchell 
v. Public Service Commission, 120 A. 
447, 448, 276 P. 390. 
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[§ 24] (2) Construction and Operation. 
rules relating to the construction of contracts gen- 
erally?! are applicable to contracts between tele- 
graph or telephone companies.°? A contract between 
two telephone companies will not be so construed as 


to render the contract invalid.?* 


Entire or severable contracts.°* 


tween companies, if severable, may be valid and en- 
forceable as to some of its provisions, although in- 
But a parol contract between 
two telephone companies that each should build a 
‘line to connect with the other’s line, the connection 
to be made within a year, and that each should have 
free use and benefit of the other’s lines and connec- 
tion for twenty years, is indivisible,*® and the pro- 


valid as to others.®°® 


31. See Contracts § 481 et seq. 


32. U.S.—Western Union Tele- 
graph Co. v. American Bell Telephone 
Coye203 cr 785, 122 C'CLA.* 103" [ast 
187 F. 425]; Western Union Tel. Co. 
v. American Bell Tel. Co., 125 F. 342, 
60 C.C.A. 220. 


Iowa.—E. H. Martin Telephone Co. 
Rep utneierd Telephone Co., 123 N.W. 


Kan.—Kansas City Long Distance 
Telephone Co. v. Paola Telephone Co., 
106 P. 290, 81 Kan. 470. 


Ky.—Gravel Switch & L. S. Tele- 
phone Co. v. Lebanon, L. & L. Tele- 
phone Co., 132 S.W. 424, 139 Ky. 827 
(mod 129 SW. 559, 139 Ky. 151]; 
Campbellsville Tel. Co. v. Lebanon, L. 
a Tel. Co., 80 S.W. 1114, 118 Ky. 


Va.—Chesapeake & Potomac Tele- 


phone Co. v. Wythe Mut. Telephone 


Co., 129 S.E. 389, 142 Va. 529. 


Newfoundl.—Anglo-American Tel. 
Co. v. Reid-Newfoundland Co., 9 New- 
foundl. 307 appendix iv. 


[a] Particular contracts con- 
strued.—(1) Defendant, a telephone 
company, entered into a contract with 
a long-distance telephone company 
relating to the transmission of mes- 
sages by each over the lines of the 
other, and agreed with plaintiff to 
transmit all business to points not 
reached by its lines over the lines of 
plaintiff, naming certain towns. At 
that time, defendant had no line to O. 
Thereafter defendant secured a con- 
nection with O through a third tele- 
phone company, and commenced 
transmitting messages originating 
there over plaintiff’s lines, and plain- 
tiff sought to enjoin such use. It was 
held that defendant had the right 
to forward over plaintiff’s lines mes- 
sages originating at O. Kansas City 
Long Distance Telephone Co. v. Paola 
Telephone Co., 106 P. 290, 81 Kan. 
470. (2) Defendant telephone com- 
pany and plaintiff telephone company 
contracted to connect their lines by 
extending them to a point midway be- 
tween two cities, in one of ‘which de- 
fendant maintained an exchange, and 
in the other of which plaintiff main- 
tained an exchange, and it was pro- 
vided that each company should have 
the right to send messages over the 
extended lines between the two cities, 
and, for more than eight years after 
the extension was made, messages 
originating elsewhere than in the two 
cities were received and passed over 
such lines. It was held that, in view 
of the situation, and the practical 
construction given the contract by the 
parties, it should be construed as call- 
ing for the transmission of messages, 
irrespective of whether they originat- 
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vision as to use being violative of the statute of 
frauds as to contracts not to be performed within 
one year,*? the entire contract is void.** ° 


Contract to allow private line on poles. Where a 
public telephone line contracted to maintain a pri- 


vate wire along its.poles, the removal thereof to a 


A contract be- 


rights.3? 


the interests of 


ed in either of ‘the two mentioned 
cities. Campbellsville Tel. Co. v. Leb- 
anon, L. & L. Tel. Co., 80 S.W. 1114, 
118 Ky. 277. (3) A contract between 
plaintiff and defendant, telephone 
companies, which bound defendant 
not to handle any toll business com- 
peting with the business of plaintiff 
or its connecting companies, and 
which stipulated that, if either party 
violated the contract, the other might 
treat it as canceled on fifteen days’ 
notice of its intention to do so with 
the reasons therefor, after which no- 
tice the party complained of might, 
within that time, remove the cause 
of complaint, and, on its failure to do 
so, it should pay the other party a 
specified sum as liquidated damages, 
was not violated by defendant han- 
dling the toll business of another 
company unless its toll lines were 
operated in competition with the toll 
business of plaintiff or its connecting 
companies, and unless defendant con- 
tinued to handle such business for 
fifteen days after notice. FE. H. Mar- 
tin Telephone Co. v. Stratford Tele- 
phone Co. (Iowa) 123 N.W. 951. (4) 
Under a contract between two tele- 
phone companies to prorate tolls for 
long-distance messages, the conduct 
of one of the parties for three years, 
construing the language of the con- 
tract to mean that it was only to pay 
pro rata on messages originating or 
terminating on lines of the other com- 
pany, which construction the other 
company acquiesced in, and accepted 
compensation on such basis, was a 
practical .construction, concluding 
such company from. claiming a pro 
rata on “through messages,” although 
entitling it to a pro rata on all mes- 
sages originating or terminating on 
lines of the other company. Chesa- 
npeake & Potomac Telephone Co. v. 
Wythe Mnt. Telephone Co., 129 S.E. 
389, 142 Va. 529. 


[b] Accounting under contract.— 
(1) Defendant telephone company, 
having agreed to pay complainant 
twenty per cent of all. rentals and 
royalties received from licenses and 
leases of telephones, was not relieved 
from accounting for such percentage 
of receipts by reason of the fact that 
they included receipts for qualified 
use of licenses for private lines and 
long-distance telephoning, the licens- 
es not expressly including exclusive 
telephone rights for exchanges or 
long-distance telephoning. Western 
Union Telegraph Co. v. American 
Bell Telephone Co., 203 F. 785, 122 C. 
C.A, 103 faff 187: FF. 425)... (2) Com- 
plainant’s interest in stocks received 
by defendant in local telephone com- 
panies in consideration of such li- 
censes was not affected by the fact 
that the licenses included the use of 
call bells and other incidentals for 


[§ 25] (3) Termination and Rescission.*® 
right to terminate a contract between telephone com- 
panies for joint use of their facilities is determined 
by considerations of public convenience, and not by 


different series of pegs on the poles, if without sub- 
stantial interference with the efficiency of the wire 
when properly connected, was entirely within its 


The 


the contracting parties,*+ and the 


which the telephone company did not 
exact additional royalties. Western 
Union Telegraph Co. v. American Bell 
Telephone Co., supra. (3) Where de- 
fendant telephone company agreed 
to pay complainant twenty per cent 
of net rentals received from licenses 
or leases for the use of telephones, 
etc., and was required to pay thirty 
per cent to licensees collecting the 
same, it was only required to account 
to complainant for the difference aft- 
er deducting the commission. West- 
ern Union Telegraph Co. v. American 
Bell Telephone Co., supra. (4) Where 
defendant telephone company was 
not shown to have made _ specific 
grants for the use of telephones on 
lines between telephone exchanges, 
it was not entitled to a deduction for 
alleged extraterritorial and private- 
line telephoning in an accounting un- 
der a contract by which it agreed to 
pay complainant twenty per cent of 
its receipts from telephone licenses, 
ete. Western Union Telegraph Co. 
v. American Bell Telephone Co., su- 
pra. (5) Where defendant owned 
certain stock in other corporations, a 
percentage of which belonged to com- 
plainant, defendant was not entitled 
to a deduction in accounting for vol- 
untary expenditures to increase the 
value of the stock. as to. which com- 
plainant assumed no _ obligation. 
Western Union Telegraph Co. v.: 
American Bell Telephone Co., supra..- 
(6) A decree requiring an accounting 
of stocks and dividends obtained ,by- 
defendant from local companies with- 
out apportionment was proper. 
Western Union Telegraph Co.  v. 
American Bell Telephone. Co., supra. 


33. Home Telephone Co. v. Peo- 
ple’s Telephone & Telegraph Co., 141. 
Be 845, 125 Tenn. 270, 43 L.R.A.N.S. 


?4. Generall see Contracts 
525-530. " : ©. oo 


35. Bland v. Cumberland Tel., etc., 
Co., 109 S.W. 1180, 33 Ky.L. 399. 


86. Bastin Telephone Co. v. Rich-- 
mond Telephone Co., 77 S.W. 702, 117 
Ky. 122, 25 Ky.L. 1249. 


37. See Frauds, Statute of § 84 et 
seq. : : 


38. Bastin Telephone Co. v. Rich- 
mond Telephone Co., supra. ee 


39. Anson y. Fobes, 169 N.W. 
184 Iowa 585. iwc 


409. Genera 
620-691. = 


41. Oklahoma-Arkansas Telephone 
Co. v. Southwestern Bell Telephone 
Co., 338 F.(2d) 770 [aff 45 F.(2d) 995, 
76 A.L.R. 944, and cert den 51 S.Ct. 


See Contracts §§ 


846, 283 U.S. 822, 75 L.Id. 1437], \ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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fact that a telephone company, pursuant to contract, 
makes a physical connection with the lines of an- 
other company, does not require the continuance of 
such connection indefinitely, where the contract stip- 
ulates that it may be terminated by either party on 
due notice.4? It has also been held that, in the ab- 
sence of statute, a connection made under a contract 
which does not specify any time for it to run may 
be severed by one company without the concurrence 
of the other.*® On the other hand, it has been held 
that, where the contract for such a connection is 
silent as to its continuance or discontinuance, it 
fixes a status affected by a publie interest which 
cannot be voluntarily terminated by either or both 
of the partics,** but only by a retirement of one of 
the parties from the business.*® 


Rescission. A mutual mistake of law as to the 
authority of a municipality to exclude a telephone 
company from the use of a street does not entitle 
it to rescind a contract with another company an1 
the city, which precluded the former from install- 
ing local telephones.*® 


[§ 26] (4) Remedies. A contract between two 
telegraph or telephone companies, if valid, may be 
specifically enforeed,*? although specific perform- 
ance may be denied where there is another adequate 
remedy.*® If the commission of specific acts in vio- 
lation of such a contract is threatened, injunction is 
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a proper remedy.*® 


[§ 27] H. Mortgages. The power of corporations 
to mortgage their real or personal property, the form 
and requisites of such mortgages, and the rights and 
liabilities of the parties thereunder, are treated else- 
where in this work.®° As applying especially to 
the foreclosure of mortgages executed by telephone 
companies, it is a general rule that, on foreclosure 
of a mortgage covering the franchises and other 
property, real and personal, of a quasi-public cor- 
poration, the sale should be of the property as an 
entirety,°! and without right of redemption, not- 
withstanding the statutes give a right of redemption 
from foreclosure sales of mortgaged real estate.5? 


[§ 28] I. Forfeiture or Loss of Franchise.5? A 
franchise to carry on a telegraph or telephone busi- 
ness may be forfeited if it was illegally or improp- 
erly granted,®* or for nonuser or misuser;®*® but a 
municipality cannot adjudge that a franchise grant- 
ed by the legislature has been lost by nonuser where 
no such authority is vested in the municipality by 
its charter.5* A statute providing that, when a judg- 
ment shall be recovered against any turnpike or 
other corporation authorized to receive toll, the fran- 
chise of such corporation may be taken on exceu- 
tion, does not, by the use of the words “othcr cor- 
poration,” apply to telephone corporations.5? 


III. CONSTRUCTION, EQUIPMENT, AND MAINTENANCE'® 


[§.29] A. Certificste of Convenience or Necessi- 
ty.*58% Statutes requiring telephone companies, be- 
fore exercising their franchises in localities already 
occupied by another company furnishing adequate 


42, Oklahoma-Arkansas Telephone | 309. 


service, to obtain from the public service commis- 
sion a certificate of public necessity and conven- 
ience®® are valid,®® and the determination of the 
commission on application for such certificate in- 


institution of such-proceedings it had 
avoided the lease as ultra vires and 


Co. v. Southwestern Bell Telephone 
Co., 45 F.(2d) 995, 76 A.L.R. 944 [aff 
33 F.(2d) 770, and cert den 51 S.Ct. 
346, 283 U.S. 822, 75 L.Ed. 1437]; 
State v. Cadwallader, 87 N.E. 644, 89 
N.E. 319, 172 Ind. 619; Dumont v. 
Peet, 132 N.W. 955. 152 Iowa 524; Al- 
len v. Railroad Commission (Wis.) 
231 N.W. 184. : 


' 43. Memphis Telephone Co. Vv. 
Cumberland Telephone &: Telegraph 
Co., 231 F. 835, 146 C.C.A. 31; Home 
Telephone Co. v. People’s Telephone 
& Telegraph Co., 141 S.W. 845, 125 
Tenn. 270, 43 L.R.A.N.S. 550. 


44. United States Telephone Co. v. 
Central Union Telephone Co., 171 F. 
130; State v. Cadwallader, 87 N.E. 
644, 89 N.E. 319, 172 Ind. 619; Camp- 
bellsville Tel. Co. v. Lebanon, etc., 
Tel. Co., 80 S.W. 1114, 118 Ky. 277, 
26 Ky.L. 127, 84 S.W. 518, 27 Ky.L. 
90; Clinton-Dunn Telephone Co. v. 
Carolina Telephone & Telegraph Co., 
74 S.E. 636, 159 N.C. 9. See also 
McCardle v. Akron Telephone Co., 156 
N.B. 469, 160 N.E. 48, 87 Ind.App. 59 
(holding that physical connection vol- 
untarily made, under contract, by one 
telephone company with another, can- 
not be disconnected against the pub- 
Yie’s interest and in breach of agree- 
ment, after a joint line has become 


: a public convenience). 


45. United States Telephone Co. v. 
Central Union Telephone Co., 171 F. 
130; State v. Cadwallader, 87 N.E. 
644, 89 N.E. 319, 172 Ind. 619. 


46. Janicke v. Washington Mut. 
Telephone Co., 150 P. 633, 96 Kan. 


47. Wayne-Monroe Tel. Co. v. On- 
rae Tel. Co., 112 N.Y.S. 424, 60 Misc. 


43. State v. Cadwallader, 87 N.E. 
644, 89 N.E. 319, 172 Ind. 619. 


49. United States Telephone Co. v. 
Middlepoint Home Telephone Co., 13 
OhioCir.Ct.N.S. 337, 32 OhioCir.Ct. 
18; United States Telephone Co. v. 
Middlepoint Home Telephone Co.; 7 
OhioN.P.N.S. 425. 


50. See Corporations §§ 2650-2775. 


51. Clearwater County State Bank 
v. Bagley-Ogema Telephone Co., 133 
N.W. 91, 116 Minn. 4, 36 L.R.A.N.S. 
1132, Ann.Cas.1913A 622; Farmers’ L. 
& T. Co. v. United Tel. Lines, 10 N.J. 
L.J. 340. 

52. Clearwater County State Bank 
v. Bagley-Ogema Telephone Co., 133 
N.W. 91, 116 Minn. 4, 26 L.R.A.N.S. 
1132, Ann.Cas.1913A 622. 

53. Forfeiture of: 

Corporate franchise generally see 

Corporations §§ 3670-3921. 
Franchises generally see Franchises 

§§ 112-117. 

Right to use streets or highways see 
infra § 48. ' 

54. People v. Chicago Tel. Co., 77 
N.E. 245, 220 Ill. 238. 

55. State v. Cumberland Tel., etc., 
Co., 86 S.W. 390, 114 Tenn. 194. 

[a] It is not ground for forfeiture 
of a telephone company’s franchise 
that it made an unauthorized lease 
of its plant where long prior to the 


*By ALBERT DEFOREST TYLER (§§ 29-48). 


no public interest would be subserved 
by such forfeiture. State v. Cumber- 
land Tel., etc., Co., 86 S.W. 390, 114 
Tenn. 194. 


56. Matter of Seaboard Tel., etc., 
Co., 74 N.Y.S. 15, 68 App.Div. 283. 


57. Ripley v. Evans, 49 N.W. 504, 
87 Mich. 217. 


58 Injuries from ccnstruction or 
maintenance see infra §§ 63-83. 


58144. Generally see Public Utili- 
ties § 95. 


59. See statutory provisions. 


[a] In New Jersey the power of 
the board of public utility commis- 
sioners created by act approved April 
21,1911 °(P. L. p 374) is not limited to 
supervising the execution of consent 
granted by a municipality for the 
erection of telephone or te’egraph 
poles, but, under § 24, includes the 
power to determine whether the 
franchise granted is necessary for 
public convenience. Eastern Tele- 
phone & Telegraph Co. v. Board of 
Public Utility Com’rs, 93 A. 1084, 87 
N.J.Law 318 [aff 89 A. 924, 85 N.J. 
Law 511]. 


60. Citizens’ Exchange Telephone 
Co. v. Public Utilities Commission, 
132 N.E. 59, 102 OhioSt. 570; Local 
Telephone Co. v. Cranberry Mut. Tele- 
phone Co., 1383 N.E. 527. 102 OhicSt. 
524; Celina & Mercer County Tele- 
phone Co. v. Union-Center Mutual 
Telenhone Assoc., 133 N.E. 540, 102 
OhioSt. 487, 21 A.L.R. 1145; Paulding 
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volves the exercise of discretion,®! which will not 
be interfered with by the courts unless its action is 
unreasonable or arbitrary.62 But the commission 
cannot enjoin the operation of a telephone company 
failing to obtain a certificate,®* nor is the commis- 
sion authorized, on the application of a telephone 
company whose territory is invaded, to issue an 
order requiring the invading company to cease the 
operation of its plant or to compel it to apply for 
a certificate of necessity.°* But where a compet- 
ing company invades, or attempts to invade, the ter- 
ritory of an established company, the latter may ap- 
ply to the courts for an injunction restraining the 
invading company from constructing or operating 
its lines in such territory without a certificate of 
necessity.°5 The policy of the commission should 
be to prevent competition by refusing entrance of 
new companies in territories already adequately sup- 
plied, and where two companies are already estab- 
lished in a district, the commission cannot drive one 
of them out of the field merely because it considers 
that one company could supply the needs of the en- 
tire community.°* The right to require the certifi- 
cate applies only to publi¢ utilities,®? as heretofore 
defined,®* and it has been held that a mutual tele- 
phone company whose charter restricts it to furnish- 
ing service to its stockholders is not impressed with 
a publie use so ag to require it to procure a certifi- 
cate of necessity.°® So it has been held that a non- 
profit corporative telephone association is not re- 
quired to obtain such certificate under a statute re- 
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quiring telephone companies to obtain the same, but 
defining such a company as a corporation or person 
operating or managing any telephone line for com- 
pensation.7° On the other hand, it has been held 
that a company, although organized as a private cor- 
poration, is within the statute requiring a certificate 
of necessity where it in fact operates as a public 
utility,71 and that such certificate is required where 
a mutual telephone company, although not operated 
for profit, desires to enter a territory already oc- 
cupied by another company furnishing adequate 
service;72 and a similar ruling has been made in the 
case of a mutual company operating its line in con- 
nection with the exchange of a commercial telephone 
company, and furnishing some service to the pub- 
lic.73. The requirement of a certificate of public 
necessity does not apply to a telephone company 
upon which both primary and secondary franchises, 
that is, the franchise to exist as a corporation, and 
the franchise granting rights and privileges inci- 
dent to the telephone or telegraph business,** had 
been conferred prior to the enactment of the stat- 
ute,”® and, the company is merely seeking to extend 
its lines.7¢ So it has been held that, where a tele- 
graph company, desiring to use its wires for tele- 
phone messages, constructs additional appliances in 
buildings used for telegraphing, it merely extends 
its facilities for the conduct of its business, and need 
not obtain the certificate required by the public util- 
ities act for the construction of any new plant, equip- 
ment, property, or facility.77 


Home Telephone Co. v. Paulding Mut. 
Tel. Assoc., 14 OhioN.P.N.S. 616; Clin- 
ton Telephone Co. v. New Burlington 
Mut. Telephone Co., 13 OhioN.P.N.S. 
61; Perry County Telephone & Tele- 
graph Co. v. Public Service Commis- 
sion, 108 A. 659, 265 Pa. 274 [aff 69 
Pa.Super. 529]. 


{a] Constitutional provision.—A 
telephone and telegraph company 
granted a certificate of public con- 
venience for a particular district, but 
refused as to two or three restricted 
localities, is not denied any consti- 
tutional right under Const. art 16 § 
12, which provides that any associa- 
tion or corporation organized for the 
purpose, or any individual, shall have 
the right to construct and maintain 
lines of telegraph within this state, 
and to connect the same with other 
lines, and the general assembly shall, 
by a general law of uniform opera- 
tion, provide reasonable regulations 
to give full effect to this section. 
Perry County Telephone & Telegraph 
Co. v. Public Service Commission, 108 
eon 265 Pa. 274 [aff 69 Pa.Super. 


{b] Limitation on right to con- 
tract.—Gen. Code § 614—52, requiring 
a telephone company to secure a cer- 
tificate of public convenience from 
the public. utilities commission as a 
condition to the exercise of a fran- 
chise to operate in a municipality in 
which another company is furnishing 
adequate service, is not unconstitu- 
tional as a limitation on the city’s 
right to contract for such service un- 
der Const. art 18 §§ 4, 5, since such 
statutory requirement goes to the ca- 
pacity of the telephone company as a 
contractual party, the company not 
having secured such certificate being 
incapable of making a contract with 
the city. Local Telephone Co. vy. 
Cranberry Mut. Telephone Co., 133 N. 


E. 527, 102 OhioSt. 524. 


Right of state commission to re- 
quire certificate from company hold- 
ing federal franchise see infra § 32 
note 8 [b]. 


61. Perry County Telephone & 
Telegraph Co. v. Public Service Com- 
mission, 108 A. 659, 265 Pa. 274 (aff 
69 Pa.Super. 529]. 


62. Palmyra Telephone Co. v. 
Modesto Telephone Co., 167 N.E. 860, 
336 Ill. 158; Citizens’ Exchange Tele- 
phone Co. v. Public Utilities Com- 
mission, 132 N.B. 59, 102 OhioSt. 570; 
Sidney Telephone Co. v. Public Serv- 
ice Commission, 14 OhioN.P.N.S. 337. 


[a] Thus the determination by the 
board of public utility commissioners 
that territory through which a tele- 
phone and telegraph company pro- 
poses to extend its service is being 
adequately served, and that the ex- 
tension is not needed, will not be re- 
viewed on application for mandamus, 
when supported by any evidence. 
Eastern Telephone & Telegraph Co. v. 
Board of Public Utility Com’rs, 93 A. 
1084, 87 N.J.Law 318, 319 [aff 89 A. 
924, 85 N.J.Law 511). 


63%. State Public Utilities Commis- 
sion v. Okaw Valley Mut. Telephone 
Ass’n, 118 N.E. 760, 282 Ill. 336. 


64 Sylvania Home Telephone Co. 
v. Public Utilities Commission of 
Ohio, 119 N.E. 205, 97 OhioSt. 202. 


65. Sylvania Home Telephone Co. 
v. Public Utilities Commission of 
Ohio, supra; Paulding Home Tel. Co, 
v. Paulding Mut. Tel. Assoc., 14 Ohio 
N.P.N.S. 616. 


66. Citizens’ Mutual Telephone & 
Telegraph Co. v. Public Service Com- 
mission, 93 Pa.Super. 373. 


67. Batesville Telephone Co. vy, 
Public Service Commission, 46 F.(2a) 


226 [rev on another ground 38 F.(2d) 
511]; State Public Utilities Commis- 
sion v. Okaw Valley Mut. Telephone 
Assoc., 118 N.E. 760, 282 Ill. 336; State 
Public Utilities Commission vy. Noble, 
113 N.E. 910, 275 Ill. 121; Common- 
wealth Telephone Co. v. Carley, 213 
N.W. 469, 192 Wis. 464. 


68. See supra § 12. 


69. State Public Utilities Commis- 
sion v. Okaw Valley Mut. Telephone 
Ass’n, 118 N.E. 760, 282 Ill. 336. 


70. Peo. v. Orange County Farm- 
ers’ & Merchants’ Ass'n, 204 P. 873, 
56 Cal.App. 205. 


71. Commonwealth Telephone Co. 
v. Carley, 213 N.W. 469, 192 Wis. 464. 


72. Ashley Tri-County Mut. Tele- 
phone Co. v. New Ashley Telephone 
Co., 110 N.E. 959, 92 OhioSt. 336. But 
see Montpelier Telephone Co. v. Mont- 
pelier Mut. Telephone Co., 16 OhioN. 
P.N.S. 177; Gratiot & Brownsville 
Telephone Company v. Brownsville 
Farmers’ Telephone Co., 13 OhioN.P. 
N.S. 429 (both holding that a mutual 
nonprofit telephone company operated 
for the benefit of its members need 
not obtain a certificate of necessity). 


73. State Public Utilities Commis- 
oan v. Noble, 113 N.E. 910, 275 Ill. 


74 See supra § 17%. | 


75. Gratiot & Brownsville Tele- 
phone Co. v. Brownsville Farmersg’ 
Telephone Co., 15 OhioCir.Ct.N.S., 
508, 34 OhioCir.Ct. 237 [aff 106 N,E. 
1059, 89 OhioSt. 418]; Sidney Tel. Co. 
Re Se Serv. Commn., 14 OhioN.P. 

S. 337. 


76. See cases supra note 75, 


77. State Public Utilities Commis- 
sion v. Postal Telegraph-Cable Co., 
120 -N.E. 795, 285" TNs 404; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 29-31] - 


Operation and effect of certificate. Where a tel- 
ephone company has obtained a certificate of neces- 
sity to occupy certain territory, the publie service 
commission, under its statutory powers in some ju- 
risdictions,‘® has power to determine whether an- 
other outside company has improperly invaded such 
territory, by serving some subscribers of the first 
company, and if it so finds, it may order such serv- 
1ce to cease.*® A telephone company can lawfully 
serve no territory not embraced in its certificate of 
convenience and necessity.®’° 


[§ 30] B. Rights in, and Use of, Roads, Streets, 
and Other Public Places’i—1. Power To Grant—a. 
Necessity of Legislative Authority. A telegraph or 
telephone company cannot occupy or use public 
streets or highways without legislative authority 
granted either directly or indirectly,8? and can- 
not exist by implication merely.’ The power to 
grant such authority rests in congress as to high- 
ways which are post roads;8* as.to other streets 
and highways, the power rests ultimately in the 
state,*®> and in municipalities to which the state 
delegates its power.®® 


{[§ 31] b. Federal Authority—(1) Post Roads— | 


(a) In General. The federal statute of 1866, some- 
times known as the Post Roads Aet, authorizes all 
telegraph companies accepting its provisions to con- 
struct, maintain, and operate lines of telegraph over 
any portion of the public domain and over and along 


78. See statutory provisions. 


"79.. Palmyra. Telephone Co. v. 
Modesto Telephone Co., 167 N.E. 860, 
336 IIL, 158.;: 


setts v. 


Ed. 301]. 
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England Telegraph Co. of Massachu- 
Town of Hssex, 206 F. 926 
Lon Be S.Ct. 102, 239 U.S. 3138,.60 L. 
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any of the military or post roads of the United 
States, provided they are so constructed as not to 
interfere with ordinary travel on such roads,*? and 
by later statutes the term “post roads” is made to. 
embrace all railroads and all letter carrier routes 
established in any city or town for the collection 
and delivery of mail matter by carriers,®® and all 
publie roads and highways while kept up and main- 
tained as such,°® which includes the streets of a 
town or city.°® Such act was within the power of 
congress,®! and is not confined to such military or 
post roads as are on the public domain, but extends 
to all post roads in the United States, including 
those in the various states.°2 The act does not, how- 
ever, apply to telephone companies,®* or to district 
telegraph companies,®* or to telegraph companies 
not organized under the laws of a state but under 
the laws of a foreign country,®® or to domestic tel- 
egraph companies which have not accepted the pro- 
visions of the act.°® Nor can a company doing both 
a telegraph and a telephone business claim the ben- 
efit of the act as to the lines used in its telephone 
business,®7 and the fact that such lines may be used 
for the local delivery of interstate telegraphic mes- 
sages does not make them an integral part of the 
telegraph lines so as to bring them within the pur- 
view of the act.°® The act does not authorize the 
taking without compensation of state or municipal 
property,®® which includes public streets and high- 


Western Union Telegraph Co. v. Hop- 
kins, 116 P. 557, 160 Cal. 106. ot 


93. Richmond v. Southern Bell 
Tel.,~etc.,, Co; 19S: Ct 47855 174 USS: 


80. Palmyra Telephone Co. v. 
Modesto Telephone Co., supra. 


81. Injuries from construction or 
tenance see infra §§ 63-83. 


82.. Southern Bell Tel., etc., Co. v. 
Mobile, 162 F. 523; Morristown v, 
East Tennessee Tel. Co., 115 F. 304, 
53 C.C.A. 132; Peo. v. Chicago Tel. 
Co., 77 N.E. 245, 220 Ill. 238; Cobalt 
v. Temiskaming Tel. Co., 59 Can.58S.C. 
62. 


Legislative authority see infra § 35. 


83. New York, etc., Telephone Co. 
v. Bast Orange Tp., 8 A. 289, 42 N.J. 
Eq. 490; Atty.-Gen. v. United King- 
dom Electric Tel. Co., 30 Beav. 287, 54 
Reprint 899; Reg. v. United Kingdom 
Electric Tel. Co., 9 Cox.C.C. 174. 


84 See infra §§ 31, 32, 
85. See infra § 35. 
86. See infra § 36. 


87. Act Congr. July 24, 1866 c¢ 230 
[14 St. at L. 221]. 


ss. Act June 8, 1872 [17 St. at 
L. 308 c 335]. 


[a] Railroads as post  roads.— 
Western Union Tel. Co. v. Baltimore, 
etc., Tel. Co., 19 F. 660; Western Un- 
ion Tel. Co. v. Burlington, etc., R. 
Co. ti. 15-3) McCrary 130. 


g9. Act March 1, 1884 [23 St. at 
Tse 194). 


[a] “Post routes,” within Act 
March 1, 1884, declaring all public 
roads and highways post routes, are 
the same as “post roads,” within Rev. 
St. § 5263 (U. S. Comp. St. [1901] p 
3579), authorizing telegraph compa- 
nies to construct, maintain, and oper- 
ate lines on all post roads. New 


90. St. Louis v. Western Union 
Tel. ‘Co., 13 S.Ct.’ 485,.148 U.S. -92,.37 
L.Ed. 380; Western Union Telegraph 
Co. v. Hopkins, 116 P. 557, 160 Cal. 
106; Western Union Tel. Co. v. Visa- 
lia, 87 P. 1028, 149 Cal. 744. 


[a] Letter carrier or post routes. 
—(1) The term “post routes” in Rev. 
St. § 3982.(U. S. Comp. St. [1901] p 
2712), includes the streets of the city 
of New York. United States v. Eas- 
son, 18 F. 590. (2) Under Rev. St. § 
3964 (U. S. Comp. St. [1901] p 2708), 
declaring that all letter carrier routes 
established in any city for the col- 
lection and delivery of mail shall be 
post roads and Code Civ. Proc. § 1875 
subd 38 requiring the courts to take 
judicial notice of acts of the execu- 
tive departments of the United States, 
the streets of a city kept up and 
maintained as such are letter carrier 
routes established in the city for the 
collection and delivery of mail and 
are post roads; and a telegraph com- 
pany maintaining telegraph lines on 
the terms imposed by Act Congr. July 
24, 1866 ec 230 (14 St. 221), empower- 
ing any telegraph company accept- 
ing the obligations of the act to con- 
struct, maintain, and operate tele- 
graph lines over any military or post 
roads of the United States, has such 
rights to the streets of a city consti- 
tuting post roads as are granted by 
the act, and such rights constitute a 
federal franchise. Western Union 
Telegraph Co. v. Hopkins, 116 P. 557, 
160 Cal. 106. 

91. Western Union Telegraph Co. 
vy. Pennsylvania R. Co., 25 S.Ct. 133, 
195 U.S. 540, 49 L.Ed. 312; Pensacola 
Telegraph Co. v. Western Union Tele- 
graph,Co., 96. U.S. 1, 24 L.Ed. 708. 


92. Pensacola Telegraph Co. v. 
Western Union Telegraph Co., supra; 


761, 43 L.Ed. 1162; Sunset Tel., ete., 
Co. v. Pomona, 164 F./561 [rev 172 F. 
829,-97 C.C.A. 251 (rev 32 S.Ct. 477, 
224 U.S. 330, 56 L.Ed. 788)]; Cumber- 
land Tel., etc., Co. v. Evansville, 127 
F. 187 faff 143 F. 238, 74 C.C.A. 368]; 
Cosgriff v. Tri-State Telephone & Tel- 
egranh Co., 107 N.W. 525, 15 N.D. 210, 
5 L.R.A.N.S. 142. 


94. Toledo v. Western Union Tel. 
von 107 F. 10, 46 C.C.A. 111, 52 L.R.A. 

District telegraph business see in- 
fra § 372. 


95. De Castro v. Compagnie Fran- 
caise, 85 Hun 231, 32 N.Y.S. 960 [aff 
50 N.E. 1116, 155 N.Y. 688]. 


96. Chicago, etc., Bridge Co. v. 
Pacific Mut. Tel. Co., 12 P. ‘535, 36 
Kan, 113. : 


97. Postal Telegraph Co. v. State 
Highway Commission, 276 F. 958; 
Sunset Tel., etc., Co. v. Pomona, 164 
FP. 561 ~[rev: 172 B.::829)..97 C.C.A. 
251 (rev 82 S.Ct. 477, 224 U.S. 330, 56 
L.Ed. 788) ]. 


98. Sunset Tel., etc., Co. v. Pomo- 
na, Supra. 

99. Postal Tel. Cable Co. v. Balti- 
more, 15 S.Ct. 356, 156 U.S. 210, 39 L. 
Ed. 399; St. Louis v. Western Union 
Tel. Co., 138 S.Ct. 485, 148 U.S. 92, 37 
L.Ed. 380; New England Telegraph 
Co. v. Town of Essex, 206 F. 926 [mod 
36 S.Ct. 102, 239 U.S.. 102, 60 L.Ed. 
301]; Cumberland Tel., etc., Co. v. 
Evansville, 127 F. 187 [aff 143 F. 238, 
74 C.C.A. 368]; Western Union Tele- 
graph Co. v. Hopkins, 116 P. 557, 160 
Cal. 106; Postal Tel. Cable Co. v. 
Newport, 76 S.W. 159, 25 Ky.L. 635, 8 
Am.Electr.Cas. 25, 76; American Tel., 
roe Co. v. Harborcreek, 23 Pa.Super. 


30 [62 C.J.] 


ways, or of private property,? which includes rail- 
road rights of way,® or even authorize the taking 
of such property in the absence of condemnation 
proceedings without the owner’s consent, although 
compensation therefor is tendered.* 
does not confer the right of eminent domain,’ or 
authorize any compulsory proceedings for the tak- 
ing of property without the owner’s consent,® so 
that if the company is not entitled under the state 
statutes to exercise the right of eminent domain, 
it cannot take private property without the owner’s 
consent, although willing to make just compensa- 


1. St. Louis v. Western Union Tel. 
Co., 13 S.Ct. 485, 148 U.S. 92, 37 L.Ed. 
380; New England Telegraph Co. v. 
‘own of Essex, 206 F. 926 [mod 36 S. 
Ct. 102, 239 U.S. 313, 60 L.Ed. 301]; 
Sunset Tel., etc., Co. v. Pomona, 164 
F. 561 [rev 172 F. 829, 97 C.C.A. 251 
(rev 224 U.S. 330, 32 S.Ct. 477, 56 L. 
wd. 788)1; Western Union Telegraph 
Co. v. Hopkins, 116 P. 557, 160 Cal. 
106. 

2. Western Union Tel. Co. v. Penn- 
sylvania R. Co., 25 S.Ct. 133, 150, 195 
U.S. 540, 594, 49 L.Ed. 312, 332: West- 
ern Union Tel. Co. v. Ann Arbor R. 
Co., 20 S.Ct. 867 178 U.S. 239, 44 L. 
Ed. 1052; Pensacola Tel. Co. v. West- 
ern Union Tel. Co., 96 U.S, 1, 24 L.Ed. 
708; Sunset Tel., etc., Co. v..Pomona, 
164 F. 561 [rev 172 F. 829, 97 C.C.A. 
251 (rev 32 S.Ct. 477, 224 U.S. 330, 56 
L.Ed. 788)1; Postal Tel. Cable Co. v. 
Southern R. Co., 89 F. 190. 


Rights in, and use of, private prop- 
erty see infra §§ 61, 62. 


3 Western Union Tel. Co. v. Penn- 
sylvania R. Co., 25 S.Ct. 133, 195 U.S. 
540, 49 L.Ed. 312; Western Union Tel. 
Co. v. Ann. Arbor R. Co., 20 S.Ct. 867, 
178 U.S. 239, 44 L.Ed. 1052; Postal 
ape cable Co. v. Southern R. Co., 89 
EF. " 


Rights in, and use of, ra‘lroad right 
of way see infra §§ 57-59. © 


4 Western Union Tel. Co. v. Penn- 
sylvania R. Co., 25 S.Ct. 133, 195 U.S. 
540, 49 L.Ed. 312; Western Union Tel. 
Co. v. Ann Arbor R. Co., 20 S.Ct. 867, 
178 U.S. 239, 44 L.Hd. 1052. 


5. Western Union Tel. Co. v. Penn- 
sylvania R. Co., 25 S.Ct. 133, 195 U. 
S. 540, 49 L.Ed. 312; Western Union 
Tel. Co. v. Pennsylvania R. Co., 25 S. 
Ct. 150, 195 U.S. 594, 49 L.Ed. 332; 
New England Telegraph Co. v. Town 
of Essex, 206 F. 926 [mod 36 S.Ct. 102, 
239 U.S. 313, 60 L.Ed. 301]; Sunset 
Tel., etc., Co. v. Pomona, 164 F. 561 
[rev 172 F. 829, 97 C.C.A. 251 (rev 32 
S.Ct. 477, 224 U.S. 330, 56 L.Ed. 788)]. 


Eminent domain generally see Emi- 
nent Domain 20 C.J. p 501. 


6 Western Union Tel. Co v. Penn- 
sylvania R. Co., 25 S.Ct. 133, 195 U.S. 
540, 49 L.Ed. 312; Western Union Tel. 
Co. v. Ann Arbor R. Co., 20 S.Ct. 867, 
178 U.S. 289, 44 L.Ed. 1052; Pensacola 
Tel. Co. v. Western Union Tel. Co., 96 
U.S. 1, 24 L.Ed. 708; Western Union 
Tel. Co. v. Polhemus, 167 F, 231 [rev 
178 F. 904, 102 C.C.A. 105, 29 L.R.A. 
N.S. 465]. 


[a] Effect of statute——The stat- 
ute does not authorize the taking of 
private property without the owner’s 
consent, but provides that, if such 
consent is obtained, no state legisla- 
tion shall prevent the occupation of 
the places named in the act for tele- 
graphic purposes by companies ac- 
ecepting the provisions of the act. 
Western Union Tel. Co. v. Pennsylva- 
nia R. Co., 25 S.Ct. 138, 195 U.S. 540, 
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tion therefor.? 


nicipal Control. 


The statute 


s 


49 L.Ed. 312; Pensacola Tel. Co.’ v. 
Western Union Tel. Co., 96 U.S. 1, 24 
L.Ed. 708. 


7. Western Union Tel. Co. v. Penn- 
sylvania R. Co., 25 S.Ct. 133, 195 U. 
S. 540, 49 L.Ed. 312. 


{a] Right.of lessee.—The right of 
eminent domain cannot be delegated, 
and the lessee of a telegraph line can- 
not exercise the right of eminent do- 
main conferred by statute upon its 
lessor. Western Union Tel. Co. v. 
Pennsylvania R. Co., 25 S.Ct. 150, 195 
U.S. 594, 49 L.Ed. 332. 


8 U.S.—Town of Essex v. New 
England Tel. Co. of Massachusetts, 
36 S.Ct. 102, 239 U.S. 313, 60 L.Ed. 
301 [mod 206 F..926]; Postal Tel. Ca- 
b’e Co. v. Adams, 15 S.Ct. 268, 360, 155 
U.S. 688, 39 L.Ed. 311; Postal Tel. Ca- 
ble Co. v. Charleston, 14 S.Ct. 1094, 
153 U.S. 692, 38 L.Ed. 871, 5 Am.Electr. 
Cas. 663; Leloup v. Mobile, 8 S.Ct. 
1380, 127 U.S. 640, 32 L.Ed. 311, 2 Am. 
Electr.Cas. 79; Ratterman v. Western 
Union Tel. Co., 8 S.Ct. 1127, 127 U.S. 
411, 32 L.Ed. 229; Western Union Tel. 
Co. v. Massachusetts, 8 S.Ct. 961, 125 
U.S. 530, 31 L.Ed. 790, 2 Am.Electr. 
Cas. 57; Western Union Tel. Co. v. 
Texas, 105 U.S. 460, 26 L.Ed. 1067; 
Pensacola Tel. Co. v. Western Union 
Tel. Co., 96 U.S. 1, 24 L.Ed. 708, 1 Am: 
Electr.Cas. 250; Western Union Tele- 
graph Co. v. Richmond, 178 F. 310 
[aff 32 S.Ct. 449, 224 U.S. 160, 56 L. 
Ed. 710]; Southern Bell Tel., etc., Co. 
v. Richmond, 78 F. 858, 6 Am.Electr. 
Cas. 1 [mod 85 F. 19, 28 CC.A. 659]; 
St. Louis v. Western Union Tel. Co., 
63 F. 68 [aff 17 S.Ct. 608, 166 U.S. 388, 
41 L.Ed, 1044]; Western Union Tel. 
Co. v. New York, 38 F, 552, 3 L.R.A. 
449, 2 Am.Electr.Cas. 195; Western 
Union Tel. Co. v. American Union Tel. 
Co., 29 F.Cas.No, 17,444, 9 Biss. 72, 1 
Am.Electr.Cas, 288. 


Ala.—Moore v. Eufaula, 11 So. 921, 
97 Ala. 670 [error dism 17 S.Ct. 996, 
41 L.Ed. 1180]. 


Cal.—Postal Telegraph-Cable Co. v. 
Railroad Commission of California, 
254 P. 258, 200 Cal. 463; Western Un- 
ion Telegraph Co. v. Hopkins, 116 P. 
557, 160 Cal.. 106; Western Union Tel. 
Co. v. Visalia, 87 P. 1023, 149 Cal. 744; 
Western Union Telegraph Co. v. Su- 
perior Court of Sacramento County, 
115 P. 1091, 1100, 15 Cal.App. 679. 


D.C.—Hewett v. Western Union 
Tel. Co., 15 D.C. 424. 


La.—Postal Tel. Cable Co. v. Mor- 
gan’s Louisiana, etc., R. Co., 21 So. 
£38) 49 La.Ann, 58, 6 Am.Electr.Cas. 


Mass.—Pierce v. Drew, 136 Mass. 
75, 49 Am.R. 7, 1 Am.Electr.Cas.:° 571. 


Miss.—Hodges vy. Western Union 
Tel. Co., 18 So. 84, 72 Miss. 910, 29 L. 
R.A. 770. 


Neb.—Western Union Tel. Co, v. 
Fremont, 58 N.W. 415, 39 Neb. 692, 
26 L.R.A. 698, 4 Am.Electr.Cas. 626. 


‘[§§ 81-82 


-[§ 32] (b) Effect of Federal Act on State or Mu- 


As to telegraph companies which 


have accepted the provisions of the federal act, it 
confers the right to ¢onstruct lines of telegraph over 
and along the places named and insures such com- 
panies against exclusion by, or any unreasonable 
interference on the part of, any state or political 
subdivision thereof,® although it does not confer 
the absolute right to construct and maintain such 
lines free from reasonable legislative or municipal 
regulation and control.® 


The act is merely permis- 


Nev.—Western Union Tel. Co. v. 
Atlantic, ete., States Tel. Co., 5 Nev. 
102, AllenTel.Cas. 428. 


N.J.—Matter of Pennsylvania Tel. 
Co., 20 A. 846, 48 N.J.Eq. 91, 27 Am. 
S.R. 462, 3 Am.Electr.Cas. 9. 


N.Y.—Postal Telegraph-Cable Co. 
v. Depew, etc., Light, etc., Co., 222 N. 
Y.S. 104, 129 Misc. 591. 


Ohio.—Daily v. State, 37 N.E. 710, 
51 OhioSt. 348, 46 Am.S.R. 578, 24 L. 
R.A. 724. 


Pa.—Punxsutawney Borough  v. 
wrenteyn Union Tel. Co., 18 Pa.Dist. 


S.C.—Charleston v. Postal, 3 Am. 
Electr.Cas. 56, 62. 


“Regulations of the state must not 
be arbitrary, unreasonable, nor such 
as have the effect of excluding the 
company from the state or forbidding 
it to carry on its business therein. 
A state cannot so exclude or prohibit 
either directly or indirectly.” Postal 
Telegraph-Cable Co. v. Railroad Com- 
mission of Caiifornia, 254 P. 258, 200 
Cal. 463, 470. 


[a] Rule applied—A _ telegraph 
company accepting the provisions of 
Act July 24, 1866 is protected’ there- 
by from interference by a town which 
for twenty years acquiesced in the 
operation of its line, although the 
company was never granted a formal 
permit, under Pub. St. Mass. (1882) 
ec 109 § 3. Town of Essex v. New 
England Tel. Co. of Massachusetts, 
36 S.Ct. 102, 239 U.S. 313, 60 L.Ed. 301 
[mod 206 F. 926]. 


[b] Requiring certificate of public 
necessity.—The railroad commission 
cannot order a telegraph company 
holding a federal franchise to cease 
operation along a ‘“‘post road’? for in- 
tra-state business until a certificat 
of public necessity and convenience is 
obtained. Postal Telegraph-Cable Co. 
v. Railroad Commission of California, 
254 P. 258, 200 Cal. 463. 


{[c] Limiting duration of privi- 
leges.—Limiting, by ordinance, a priv- 
ilege of a telegraph company as to 
conduits to fifteen years, and provid- 
ing for imposition of conditions at 
that time or an order for removal, is 
not an attempt to make the telegraph 
company contract itself out of the 
benefit of Act July 24, 1866. Western 
Union Tel. Co, vy. City of Richmond, 
32 S.Ct. 449, 224 U.S. 160, 56 L.Kd. 710 
{aff 178 F. 310]. 


{ad] State cannot grant exclusive 
franchise to one telegraph company 
which will prevent other telegraph 
companies which have accepted the 
provisions of the act of 1866 from 
constructing telegraph lines along the 
places specified in such act. Pensa- 
cola Tel. Co. v. Western Union Tel, 
Co., 96 U.S. 1, 24 L.Ed. 708. 


9. U.S.—Western Union Tel. Co. v. 
City of Richmond, 32 S.Ct. 449, 224 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Beare ei, es ; 
| § 32] 


sive,‘° and the franchise or privilege granted must, 
like any other franchise, be exercised in subordina- 
tion to both public and private rights.11_ The fran- 
chise owned by a telegraph company which has con- 
strueted its line in streets constituting post roads, 
pursuant to the federal act, is not taxable by the 
state;'? but such act does not deprive the state of 
the right to tax the property of the telegraph compa- 
ny, including its franchise, as far as the same has a 
situs within the state,1* nor of the right to impose or 
permit a municipality to impose a license tax, as a 


U.S. 160, 56 L.Ed. 710 [aff 178 F. 310]; 
Richmend v. Southern Bell Tel., ete., 
Cons SCE 8. 174 US. F6l i435 Lit 
Ed. 1162; Western Union Tef. Co. v. 
Massachusetts, 8 S.Ct. 961, 125 US. 
530, 31 L.Ed. 790: Western Union 
Telegraph Co. v. City of Richmend, 
178 F. 310 [aff 32 S.Ct. 449, 224 U.S. 
160, 56 L.Ed. 710]; Ganz v. Ohio Pos- 
tal Tel. Cable Co., 140 F. 692, 72 C.C. 
A. 186; Toledo v. Western Union Tel. 
Co., 107 F. 10, 46 C.C.A. 111, 52 L.R.A. 
eas aes Tel. Co. v. Charlotte, 


Ga.—Carver v. State, 74 S.E. 556, 11 
Ga.App. 22. 


Kan.—State v. Western Union Tel. 
Co., 90 P. 299, 75 Kan. 609 [rev on an- 
other ground 30 S.Ct. 190, 216 U.S..1, 
54 L.Ed. 355]. 


Mass.—Banks v. Highland Street R. 
Co., 136 Mass 485. 


N.Y.—People ex rel. Postal Tele- 
graph-Cable Co. v. State Board of Tax 
Com’rs, 120 N.E. 192, 224 N.Y. 167; 
Postal Telegraph-Cable Co. v. Depew 
& Lancaster Light, Power & Conduit 
Co., 222 N.Y.S. 104, 129 Misc. 591. 


Pa.—American Tel., etc., Co. v. Har- 
borereek Tp., 23 Pa.Super. 4387. 


[a] City may impose reasonable 
conditions on the right of a telegraph 
company which has accepted the act 
to use the streets and alleys of the 
city. Mackay Telegraph & Cable Co. 
-v. City of Tekarkana, Ark., 199 F. 347. 


fb] Only limitation on power of 
state or municipality to impose-con- 
ditions on the right of a te’egraph 
company, under federal Post Roads 
Act, to occupy streets to and of 
which the state or city has title and 
‘control, is that they shall not be ar- 
bitrary or unreasonable. People ex 
rel.. Postal Telegraph-Cable Co. v. 
State Board of Tax Com’rs, 120 N.E. 
192. 224 N.Y. 187. | F 


[c] Regulations held roaasonable. 
—A city ordinance regulating the use 
of its streets by telegraph companies 
and applying to all a ike, which pro- 
vides that the size, number, location, 
and manner of erection of all poles 
shall be subject to the determination 
of the city engineer, that the commit- 
tee on streets may require a company 
to permit other persons or companies 
to place wires on its poles upon pay- 
ment of compensation. where, in the 
judgment of the committee, it will 
not unreasonably interfere with its 
business, giving the city the right to 
use such poles for its fire alarm wires 
without compensation, creating an 
“ynder ground district,” throughout 
which the companies are required to 
place their wires in conduits to be 
approved by the city, and requiring 
payment of a tax or fee of two dol- 
lars per year on each pole, under pen- 
alties for nonpayment, is not a re- 
striction upon any right given a com- 
pany to use the streets by the federal 
statute, but on its face is a reason- 
able exercise of the police power and 
valid. Western Union Telegraph Co. 
v. City of Richmond, 178 F. 310 [aff 
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32 S.Ct. 449, 224 U.S. 160, 56 L.Ed. 
710). 


Regulation and control see infra §§ 
96-120. 


10. Richmond v. Southern Bell Tel., 
ete: Co...19°S:Ct.-778, 174 U.S. 761, 43 
L.Ed. 1162; Western Union Tel. Co. v. 
Massachusetts, 8 S.Ct. 961, 125 U.S. 
530, 31 L.Ed. 790; New England Tele- 
graph Co. of Massachusetts v. Town 
of Essex, 206 F. 926 [mod 26 S.Ct. 102, 
239 U.S 313, 60 L.Ed. 301]; Toledo v. 
Western Union Tel. Co., 107 F. 10, 46 
C.C.A. 111, 52 L.R.A. 730; People ex 
rel. Postal Telegraph-Cable Co. v. 
State Board of Tax Com’rs, 120 N.E. 
192, 224 N.Y. 167. 


11. Western Union Tel. Co... v. 
Pennsylvania R. Co., 25 S.Ct. 133, 195 
U.S. 540, 49 L.Ed. 312; Richmond v. 
Southern Bell Tel., etc., Co., 19 S.Ct. 
778, 174 U.S. 761, 43 L.Ed. 1162; 
Louis v. Western Union Tel. Co., 13 
S.Ct. 485, 148 U.S. 92, 37 L.Ed. 380; 
People ex rel. Postal Telegraph-Cable 
Co. v. State Board of Tax Com’rs, 120 
N.E. 192, 224 N.Y. 167. 


12. People ex rel. Postal Tele- 
graph-Cable Co. v. State Board of 
Tax Com’rs, supra. 


fa] 
held that the right acquired by .ac- 
ceptance of the Post Roads Act is a 
federal franchise (Postal Telegraph- 
Cable Co. v. Railroad Commis ion ‘of 
Galifornia, 254 P. 258, 200 Cal. 463; 
Western Union Telegraph Co. v. Hop- 
kins, 116-P. 557, 160 Cal. 106; West- 
ern Union Telegraph Co. v. Visalia, 


87 RP. 1028, 149 Cal. 744) .(2). which 
| is not taxable by the state or any of 


its political subdivisions . (Western 
Union Telegraph Co. v. Hopkins, su- 
pra; Western Union Telegraph Go. v. 
Visalia, supra), (3) although if the 
state grants any rights in the streets 
of a city, in addition to those granted 
by the federal act, the rights giant- 
ed by the state are in the nature of 


a franchise, taxable by the state like 


other property (Postal Telegraph-Ca- 
ble Co. v. Los Angeles County, 116 P. 
566, 160 Cal. 129; Western Union Tel- 
egraph Co. v. Los Angeles; 116 P. 564, 
160 Cal. 124; Western Union Tele- 
graph Co. v. Hopkins, supra). (4) 
But an ordinance merely prescribing 


the location of poles and mode of ex-’ 


ercising the right does not grant to 
the company any new franchise which 
the municipality may legally tax. 
Western Union Tel. Co. v. Visalia, su- 
pra. (5) Where a valid state statute 
purports to grant to a telegraph com- 
pany, having a franchise under Act 
Congr. July 24, 1866 c 230 (14 St. 
221) to construct and operate tele- 
graph lines on military or post roads, 
the right to the exclusive possession 
of portions of its public highways 
without compensation, the exclusive 
occupation by the company of por- 
tions of public highways for the au- 
thorized purposes is an acceptance by 
it of the offered franchise. Western 
Union Telegraph Co. v. Hopkins, su- 
pra. 


Enforcing payment of tax see infra 


In California (1) it has been, 


U.S: 761, 43 L.Fd. 1162; 
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revenue measure, provided such tax is based exclu- 
sively on domestic messages not pertaining to the 
business of the government of the United States;1# 
nor of the right under the police power to exact or 
permit the exaction by a municipality of a license 
fee, not as a revenue measure, but designed to cov- 
er and commensurate with the cost of police super- 
vision;?® nor of the right to exact compensation 
or rental for the use of state property or to permit 
a municipality to exact such rental for the use of 
its streets where the municipality owns the streets.1* 


note 17 [a]. 


Taxation of telegraph companies 
generally see Taxation § 323. 


13. Western Union Tel. Co. v. Mis- 
souri, 23 S.Ct. 730, 190 U.S. 412, 47 L. 
™Md. 1116; Atlantic, etc., Tel. Co. v. 
Philadelphia, 23 S.Ct. 817, 190 U.S. 160, 
47 L.Ed. 995; Western Union Tel. Co. 
v. Taggart, 16 S.Ct. 1054, 163 U.S. 1, 41 
L.Ed. 49; Postal Tel. Cable Co. v. Ad- 
ams, 15 S.Ct. 268, 360, 155 U.S. 688, 
39 L.Ed. 311; Massachusetts v. West- 
ern Union Tel. Co., 11 S.Ct. 889, 141 
U.S. 40, 35 L.Ed. 628; Leloup v. Mo- 
bile, 8 S.Ct. 1380, 127 U.S. 640, 32 L. 
Ed. 311; Western Union Tel. Co. v. 
Massachusetts, 8 S.Ct. 961, 125 U.S. 
530, 31 L.Ed. 790; Western Union 
Tel. Co. v. Texas, 105 U.S. 460, 26 L. 
Ed. 1067; New England Tel. Co. v. 
Essex, 206 F. 926; Ferguson v. Mc- 
Donald, 63 So. 915, 66 Fla. 494; State 
v. We tern Union Tel. Co., 65 S.W. 
775, 165 Mo. 502. 


14. U.S.—Williams v. City of Tal- 
ladera. 33 S.Ct. 116. 226 U.S. 404, 57 
L.Ed. 275 [rev (1909) 51 So. 330, 164 
Ala. 633]; Postal Tel. Cable Co. v. 
-owle-ton. 14 S.Ct. 1094. 153 U.S. 692, 
38 L.Ed. 871; Postal Telegraph Co. 
v. City of Portland, 228 F. 254. 


Fla.—Ferguson v. McDonald, 63 So. 
915, 66 Fla. 494. 


Ky.—Postal Telegraph Cable Co. v. 
City of Newport, 169 S.W. 700, 160 Ky. 
244 [rev 28 S.Ct. 566, 247 U.S. 464, 62 
L.Ed. 1215]. 


‘Neb.—Western Union Tel. Co. v. 
Fremont, 58 N.W. 415, 39 Neb. 692, 26 
L.R.A. 698. 2 


Va.—Postal Tel. Cable Co. v. Nor- 
folk, 43 S.E. 207, 101 Va. 125. 


15., Atlantic, ete., Tel. Co. v. Phil- 
adelphia, 23 S.Ct. 817, 190 U.S. 160, 47 
L.Ed. 995; Western Union Tel. Co. v. 
New Hope, 23 S.Ct. 204, 187 U.S. 419, 
47 L.Ed. 240; City of Peoria v. Postal 
Telegraph-Cable Co., 113 N:E. 968, 274. 
Ill. 568; Norwood Borough v. West- 
ern Union Tei. Co., 25 Pa.Super. 406. 


36. U.S.—Richmond v. Southern 
Bell Tel., etc., Co., 19 S.Ct. 778, 174 
Postal, Tel. 
Cable Co. v. Baltimore, 15 S/Ct, 356, 
156 U.S. 210, 39. L.Ed. 399; City of St. 
Louis v. Western Union Tel. Co, 13 
S.Ct. 485, 148 U.S. 92, 37 L.Nd. 380 
[reh den 13 S.Ct. 990, 149 U.S. 465, 
37 L.Ed. 810]; New England Tele- 
graph Co. of Massachusetts v. Town 
of Essex, 206 F. 926 [mod 36 S.Ct. 
102, 239.U.S. 313, 60 L.Ed. 3017; 
Western Union Telegraph Co. v. Rich- 
mond, 178 F. 310 [aff 32 S.Ct. 449, 224 
U.S. 160, 56 L.Ed. 710]. 


Cal.—Sunset Telephone & Tele- 
graph Co. v. Pasadena, 118 P. 796, 161 
Cal. 265. 


T1l.—City of Springfield v. Postal 


Telegraph-Cable Co., 97 N.BH. 672, 253 
Ill. 246 [aff 164 Ill.App. 276]. 


Md.—Postal Telegraph-Cable Co. v. 
State Roads Commission, 96 A. 439, 
127 Md. 256. 


N.Y.—People ex rel. Postal Tele- 


32 [62 C.J.] 
But while the state retains the rights referred to, 
it may not, in enforcing them, make use of any 
means which impedes, embarrasses, or obstructs the 
continuance of the interstate, foreign, or govern- 
mental business of a company which has accepted 
the provisions of the act of 1866,1* and even a pure- 
ly domestic business within the state cannot be en- 
tirely prohibited by the state.1® 


[§ 33] (2) Navigable Waters. The act of 1866, 
above referred to,!® also authorizes the construction 
and maintenance of telegraph lines over, under, or 
across the navigable streams or waters of the Unit- 
ed States, provided they are so constructed and 
maintained as not to obstruct navigation; but the 
- statute does not apply to companies which have not 
accepted its provisions,?° or to a company not or- 
ganized “under the laws of any state,” but of a for- 
eign country for transoceanic communication.?+ 
Any unnecessary interference with the free move- 
ment of vessels is an obstruction within the mean- 
ing of the act,2? and a vessel is navigating if pro- 
ceeding under her own power, although plowing 
through soft mud;?° and it has been held that the 
statute applies to a submarine cable laid in Porto 
Rico prior to the American occupation of 1898.74 
Under the statute, a telegraph company is author- 
ized. to lay and maintain a cable across a navigable 
river on the bottom, provided it dees not obstruct 
mavigation of the river by vessels properly navi- 


19. 
20. 


graph-Cable Co. v. State Board of Tax 
Com’rs, 120 N.E. 192, 224 N.Y. 167. 


[a] Where telegraph company 
seeks to appropriate parts of highway | 113. 
to exclusive use under the Post Roads 21 
Act, it is within the power of the a 
state to exact compensation. St. Lou- 
is v. Western Union Telegraph Co., 
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See supra § 31. 


: Chicago, ete., Bridge Co. v. Pa- 
cific Mut. Tel. Co., 12 P. 535, 36 Kan. 


d De Castro v. Compagnie Fran- 
caise du Tel. de Paris, 32 N.Y.S. 960, 


[§§ 32-35 


gated.25 The manner in which a cable must be laid 
so as not to obstruct navigation depends upon the 
nature of the locality and the character and extent 
of the navigation;*® and the statute does not con- 
fer any absolute right to lay a cable upon the sur- 
face of even a solid bottom if it is necessary in 
order to prevent obstruction that it should be sunk 
below the surface.?* 


[§ 34] (3) Indian Lands. It is within the fed- 
eral power to authorize telegraph and telephone 
lines to be constructed across Indian lands.?® Per- 
mits granted by the secretary of the interior to 
construct and maintain an electric power transmis- 
sion line and a telephone line used only in connec- 
tion with the power line, across an Indian reserva- 
tion, pursuant to an act of congress, were not ter- 
minated by the issue of patents, not containing a 
reservation of prior permits, to persons who had 
made homestead filings on the land.” ee 


[§ 35] c. State Authority. Since, under the act 
of 1866, the state cannot exclude, its consent is, of 
course, unnecessary for the construction of tele- 
graph lines along post roads by companies accepting 
the provisions of that act.3° A state may, however, 
by virtue of its inherent power to control the use 
of streets and highways,?! authorize the construc- 
tion of telegraph or telephone lines upon or along 
the public roads, streets, or highways of the state ;°? 


68 L.Ed. 1036 [aff 281 F. 900]; Chero- 
kee Nation v. Southern Kansas R. Co., 
10 S.Ct. 965, 135 U.S. 641, 34 L.Ed. 
295; South McAlester-Eufaula Tele- 
pen Co. v. State, 106 P. 962, 25 Ok). 

[a] Statute constrned.—Act Congr. 
March 3, 1901 c 832 § 3 (31 St. 1083), 


13 S.Ct. 485, 148 U.S. 92, 37 L.Ed. 
380; Sunset Telephone & Telegraph 
Co. v. City of Pasadena, 118 P. 796, 
161 Cal. 265; Western Union Tele- 
graph Co. v. Hopkins, 116 P. 557, 160 
Cal. 106; People ex rel. Postal Tele- 
graph-Cable Co. v. State Board of Tax 
Com’rs, 120 N.E. 192, 224 N.Y. 167. 


Payment for use of streets or roads 
generally see infra § 49. 


17. Western Union Tel. Co. Vv. 
Massachusetts, 8 S.Ct. 961, 125 U.S. 
530, 31 L.Ed. 790; Matter of Pennsyl- 
vania Tel. Co., 20 A. 846, 48 N.J.Eq. 
91, 27 Am.S.R. 462, 3 Am.Electr.Cas. 9. 


{a] State cannot enjoin a tele- 
graph company which has accepted 
the provisions of the act of 1866 and 
constructed its line along post roads 
from continuing to carry. on its busi- 
ness in that state as a means of en- 
forcing the payment of taxes, and a 
statute providing for such a remedy 
is invalid. Western Union Tel. Co. v. 
Massachusetts, 8 S.Ct. 961, 125 U.S. 
530, 31 L.Ed. 790. 


18. Western Union Tel. Co. v. An- 
drews, 30 S.Ct. 286, 216 U.S. 165, 54 
L.Ed. 430 [rev 154 F. 95]; Ludwig 
v. Western Union Tel. Co., 30 S.Ct. 
280, 216 U.S. 146, 54 L.Ed. 423 [aft 
156 F. 152, dism 30 S.Ct. 404, 215 U.S. 
615, 54 L.Ed. 350, and disappr West- 
ern Union Tel. Co. v. State, 101 S.W. 
745, 748, 82 Ark. 302, 309, 12 Ann.Cas. 
82]; Western Union Tel. Co. v. Kan- 
sas, 30 S.Ct. 190, 216 U.S. 1, 54 L.Ed. 
355 [rev 90 P. 299, 75 Kan. 609]. But 
see 23 Harvard L. Rev. pp 549-551 
(discussing constitutional limitations 
on power of state over foreign cor- 
porations). , 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ees 231 [aff 50 N.E. 1116, 155 N.Y. 


22. The City of Richmond, 43 F. 
85 [aff 59 F. 365, 8 C.C.A. 152]; Pa- 
cific Mut. Tel. Co. v. Chicago, ete., 
Bridge Co., 12 P. 560, 36 Kan. 118. 


[a] Construction on bridge.—A 
telegraph company cannot construct a 
line of telegraph along a _ public 
bridge over a navigable river in such 
manner as will interfere with the 
opening of the draw-span of the 
bridge and thus obstruct navigation. 
Pacific Mut. Tel. Co. v. Chicago, etc., 
Bridge Co., 12 P. 560, 36 Kan. 118. 


{b] Burden of proof.—In case a 
vessel while navigating comes in con- 
tact with, and is injured by, a cable, 
the burden of proof is on the com- 
pany owning the cable to show that 
it was not so maintained as to ob- 
struct navigation. Western Union 
Tel. Co. v. Inman, ete., Steamship 
Ser 59 F. 365, 8 C.C.A. 152 [aff 43 FB. 


23. Western Union Tel. Co. v. In- 
man, ete., Steamship Co., supra. 


24 West India, etc, Tel. Co. v. 
S. S. Legazpi, 8 Porto Rico Fed. 128. 


25. The Hilsie, 288 F. 575; Ste- 
phens, -ete., Transp. Co. v. Western 
Union Tel. Co., 22 F.Cas.No. 13,371, 8 
Ben. 502; Blanchard v. Western Un- 
ion Tel. Co., 60 N.Y. 510. 


26. Western Union Tel. Co. v. In- 
man, etc., Steamship Co., 59 FE. 365, 
8 C.C.A. 152 [aff 43 FB.) 85). 


27. The City of Richmond, 43 F. 
85: [aff 59 F. 365, § C.C.A. 152). 


28. Swendig v. Washington Water 
Power Co., 44 S,Ct. 496, 265 U.S. 322, 


providing that incorporated cities and 
towns into or through which tele- 
phone or telegraphic lines may be 
constructed shall have power to reg- 
ulate the manner of construction 
therein, did not grant to incorporated 
cities and towns in the Indian Terri- 
tory the power to exclude telephone 
lines from the use of their streets up- 
on compliance with the section and 
the rules and regulations of the sec- 
retary of the interior promulgated 
thereunder. South McAlester-Eufau- 
la Telephone Co. v. State, 106 P. 962, 
25 OK]. 524. 


29. Swendig v. Washineton Water 
Power Co., 44 S.Ct. 496, 265 U.S. 322, 
68 L.Ed. 1086 [aff 281 F. 900). 


30. See supra § 32. 
aoe See Municipal Corporations § 


32. U.S.—Sunset Telephone & Tel- 
egraph Co. v. City of Pomona, 164 F. 
561 [rev 172 F. 829, 97 G.CLA. 251; 
(rev 32 S.Ct. 477, 224 U.S. 330, 56 L. 
Ed. 788)]. 


Cal.—Inyo County v. Hess, 200 P. 
373, 538 Cal.App. 415. 


Ind.—State v. Cadwallader, 87 N.E. 
644, 89 N.E. 319, 172 Ind. 619. 


Ky.—Northern Kentucky Mut. Tel- 
ephone Co. v. Bracken County, 295 S. 
W. 146, 220 Ky. 297. 


N.J.—Duke v. Central New Jersey 
Tel. Co., 21 A. 460, 53 N.J.Law 341, 
11 L.R.A. 664, 3 Am.Electr.Cas. 546. 


Ohio.—Cincinnati Inclined Plane R. 
ai yes Green oe ae 27 N.E. 
i ioSt. , 29 Am.S.R. 

12 LRA. 534. a 


ad 


MT Opty Nee 


Do ne 


§§ 35-36] 


and while this power is vested primarily in the leg- 
islature,** it may be delegated to a municipality.?4 
The right to maintain and operate a telephone line 
on the streets of a city is regarded as one relating 
to municipal affairs and, where control of such af- 
fairs free from subjection to general laws is vested 
in particular cities, a statute conferring rights in 
public highways confers no right upon a telephone 
company in so far as the streets of a city are con- 
A state statute authorizing use of the 
streets or highways by a telegraph company con- 
fers a franchise which may coexist with the federal 
franchise granted by the Post Roads Act.?6 


Construction of telephone line over state lands. 
A state may authorize telephone companies to con- 


cerned.?® 


Pa.—Peoples’ Tel., etc, Co. v. 
Berks, etc., Turnpike Road, 49 A. 
284, 199 Pa. 411; Peoples’ Tel., ete., 
Co. v. Berks, ete., Turnp. Road Co., 
23 Pa.Co. 401. 


Tex.—Texarkana v. Southwestern 
Tel., etc., Co., 106 S.W. 915, 48 Tex. 
Civ.App. 16. , 


Wis.—Roberts v. Wisconsin Tel. 
eet Aine 800, 77 Wis. 589, 20 Am. 


[a] Repeal of statute.—(1) The 
California franchise act of March 22, 
1905 (St. [1905] p 777 c 578), which 
provides inter alia that every fran- 
chise granted by the governing bodies 
of counties, cities, or towns to erect 
or lay telegraph or telephone wires, 
“except telegraph or telephone lines 
doing an interstate business,’ shall be 
granted upon the conditions in such 
act, provided and not otherwise, by 
necessary implication repeals Civ. 
Code Cal. § 536, as reénacted March 
20, 1905 (St. [1905] p .491 ¢ 385), 
granting the right to telegraph or 
telephone corporations to construct 
their lines along and upon any pub- 
lic road or highway, except as to such 
lines doing an interstate business. 
Sunset Telephone & Telegraph Co. v. 
City of Pomona, 164 F. 561 [rev 172 F. 
S290 CCA. 251) Grey. 32S:.Ct.. 477; 
224 U.S. 330, 56 L.Ed. 788)]. (2) The 
provisions in the general municipal 
corporation act of 1883 (St. [1883] p 
93), governing the powers of coun- 
cils of cities and towns existing un- 
der the act, as to the regulation of 
streets therein, do not apply toa city 
existing under a special charter con- 
taining no such provisions, and do not 
‘impliedly suspend the operation in 
such city of Civ. Code § 536, empow- 
ering telegraph companies to_erect 
lines over public highways. Postal 
Telegraph-Cable Co. v. Los Angeles 
County, 116 P. 566, 160 Cal. 129. (3) 
The enactment of the Broughton Act 
prescribing conditions on which a 
franchise to construct intra-state tel- 
ephone lines along public highways 


may be granted did not repeal by im- 


plication the 1905 amendment (St. 
11905] p 492) to Civ. Code § 536, per- 
mitting telephone corporations to con- 
struct lines along the publie high- 
ways, since such amendment was en- 
acted only a few days prior to the 
enactment of the Broughton Act, and 
since there is no repugnancy between 
the amendment and the act. Inyo 
re euaed v. Hess, 200 P. 373, 53 Cal.App. 


{b] Private persons.—In some ju- 
risdictions individuals are given by 
statute the same right as corpora- 
tions to set and maintain telephone 
poles and other fixtures along and 
across public highways. State v. 
Cadwallader, 87 N.E. 644, 89 N.E. 319, 
172 Ind: 619. 


[62 C. J.—3] 


ad 
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pany.®* 


Power to authorize taking of street 
or highway for other public purposes 
see Eminent Domain §§ 101-104. 


33. U.S.—Morristown v. East Ten- 
fieutg Tel. Co., 115) EF. 304, 53 C.C.A. 


Ill.—People v. Chicago Tel. Co., 77 
N.E. 245, 220 Ill. 238. 


Iowa.—East Boyer Telephone Co. v. 
Incorporated Town of Vail, 147 N.W. 
327, 166 Iowa 226. 


Kan.—New Hope Telephone Co. v. 
Concordia, 106 P. 35, 81 Kan. 514. 


La.—Irwin v. Great Southern Tele- 
phone Co., 37 La.Ann. 63. 


N.J.—Domestic Tel. Co. v. Newark, 
8 A. 128, 49 N.J.Law 344. 


N.Y.—Barhite v. Home Tel. Co., 63 
N.Y.S. 659, 50 App.Div. 25. 


Ohio.—Columbus v. Columbus Citi- 
zens’ Tel. Co., 10 OhioN.P.N.S. 433; 
Cleveland Tel. Co. v. South Newburgh, 
4 OhioN,.P.N.S. 624. 


Can.—Cobalt v. Temiskaming Tel. 
Co., 59 Can.S.C. 62. 


Power to grant right to use streets 
ee see Municipal Corporations 


34. Southern Bell Tel., etc., Co. v. 
Mobile, 162 F. 523; Morristown v. 
East Tennessee Tel. Co., 115 F. 304, 
53 C.C.A, 182; Abbott v. Duluth, 104 
F. 833 [aff 117 F. 187]; East Boyer 
Telephone Co. v. Incorporated Town 
of Vail, 147 N.W. 327, 166 Iowa 226; 
American Tel., etc., Co. v. Reed, 15 
Pa.Dist. 649, 31 Pa.Co. 657. 


Delegation of power to grant right 
to use streets generally see Munici- 
pal Corporations § 3762. 


35. Sunset Telephone & Telegraph 
Co. v. City of Pasadena, 118 P. 796, 
161°'‘Cal- 265. 


86. Postal Telegraph-Cable Co. v. 
Los Angeies County, 116 P. 566, 160 
Cal. 129; Western Union Telegraph 
Co. v. Los Angeles, 116 P. 564, 160 Cal. 
124; Western Union Telegraph Co. v. 
Hopkins, 116 P. 557, 160 Cal. 106; Peo- 
ple ex rel. Postal Telegraph-Cable Co. 
v. State Board of Tax Com’rs, 120 N. 
BE. 192, 224 N.Y. 167. 


[a] Rights under state franchise. 
—Civ. Code § 536, empowering tele- 
graph corporations to construct tele- 
graph lines on any public highway, 
grants to a telegraph company having 
a franchise under Act Congr. July 24, 
1866 c 230 (14 St. at L. 221), empower- 
ing any telegraph company accepting 
the obligations of the act to construct 
and operate telegraph lines over the 
military or post roads of the United 
States, a franchise in addition to the 
franchise given by the federal act, 
and the state franchise includes the 
right to such exclusive occupation by 
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struct their lines over state lands, although such 
lands have been appropriated to the use of a canal, 
subject to the provision that the use of such lands 
by the telephone company shall not interfere with 
or obstruct the use of the state or the canal com- 


[§ 36] d. Municipal Authority.?® A municipality 
has no inherent power to grant a right to telegraph 
or telephone companies to use the streets and high- 
ways,*® its powers in this respect being only those 
delegated by the legislature.*° 
pality is authorized by statute to p2rmit telephone 
and telegraph lines to be laid under any way or 
square, it has no power to grant to a telephone com- 
pany whose system is not in actual operation the 


Where a munici- 


a telegraph company of parts of the 
streets as is maintained for the pur- 
pose of its system. Western Union 
Trlerraph Co. v. Hopkins, 116 P. 557, 
160 Cal. 106. 


87. State v. Cumberland Telephone 
& Telegraph Co., 27 So. 795, 52 La. 
Ann. 1411, 


38. Authority to determine: 
Location and change thereof see in- 
fra §§ 50-53. 
Mode of construction see infra § 50. 


Power to grant use of streets gener- 
ally see Municipal Corporations §8§ 
3764-3768. 


39. Cobalt v. Temiskaming Tele- 
phone Co., 59 Can.S.C. 62 [rev on an- 
other ground 44 Ont.L. 366 (rev 42 
Ont.L. 385)]. 


40. U.S.—Abbott v. Duluth, 104 F. 
833 [aff 117 F. 137]. 


Ill.—People v. Chicago Telephone 
Co., 91 N.E. 1070, 245 Ill. 154; People 
v. Chicago Telephone Co., 91 N.E. 
1065, 245 Ill. 121. 


Mass.—MetropoHtan Home _ Tele- 
phone Co. v. Emerson, 88 N.E. 670, 202 
Mass. 402. 


Mont.—Herschfield v. Rocky Mt. 
Bell Tel. Co., 29 P. 883, 12 Mont. 102. 


Wis.—State v. Milwaukee Independ- 
ent Telephone Co., 114 N.W. 108, 815, 
133 Wis. 588; Wisconsin Tel. Co. v. 
Milwaukee, 104 N.W. 1009, 126 Wis. 1. 


Can.—Cobalt v. Temiskaming Tele- 
phone Co., 59 Can.S.C. 62 [rev on an- 
other ground 44 Ont.L. 366 (rev 42 
Ont.L. 385)]. 


[a] Municipality cannot grant 
franchise to a telegraph or telephone 
company unless the power to do so 
has been delegated to it. State v. 
Milwaukee Independent Tel. Co., 114 
N.W. 108, 315, 133 Wis. 588. 


[b] “iicense, tax, and regulate,” 
as used in a city charter authorizing 
the council to license, tax, and regu- 
late telephone companies and all oth- 
er branches of business, includes the 
power to grant such companies the 
right to erect poles in the streets. 
Herschfield v. Rocky Mt. Bell Tel. 
Co., 29 P. 883, 12 Mont. 102. 


[e] In Kentucky the fiscal court, 
having, under St. § 4306 (Russell St. 
§ 5439), control of the public roads 
of the county, had authority before 
the enactment of § 4679b (§§ 2521, 
2522), granting telephone companies 
the right to construct lines along 
highways, to grant a telephone com- 
pany the right to erect its poles along 
a road in the absence of a statute 
expressly giving it such authority. 
Jackson-Hazard Telephone Co, v. Hol- 
a baka Adm’r, 136 S.W. 135, 148 Ky. 


Delegation of power see supra § 35. 


34 [62 C.J.] 


right to construct above and below all present or 
future streets in the city all such structures as may 
be adapted to the installation and maintenance of 
an electrical or other system for the “transmission 
of sound, signals, and intelligence. 
pality cannot, of course, exclude from the use of 
its streets a telegraph company which has accepted 
the provisions of the act of 1866,*” although a tele- 
phone company, not being within the application 
of such act,*? cannot, by filing an acceptance there- 
of, acquire any right to use the streets of a city 
without the consent of the local authorities.** 
also, where the state has authorized the construc- 
tion of telegraph and telephone lines on all the pub- 
lic highways of the state, a municipality cannot 


exclude such corporations from its 


41. Metropolitan Home Telephone 
Co. v. Emerson, 88 N.E. 670, 202 
Mass. 402, 405. 


“A franchise involves a greater or 
less degree of comprehensiveness and 
generality, and its exercise some- 
thing of time and development. A 
permit, specification or location | is 
narrow and definite, adapted to im- 
mediate or early use or service, and 
depending upon present conditions. 
In the nature of things there cannot 
be a present need for permits to use 
all the streets of a city so large as 
Boston for the installation of a tele- 
phone system no part of which is in 
actual operation. The development of 
such an extensive business necessa- 
rily involves a considerable time, a 
period of years, if experience is taken 
as a guide. But the changes, which 
may well come about in a brief inter- 
val, in the additional structures rea- 
sonably to be placed in a street, are 
such as to make it almost inconceiv- 
able that the Legislature could have 
intended to place it in the power of a 
local board to incumber at once and 
in advance of any work all streets, 
and subject future needs to the rights 
of a single company. The scope and 
framework of this order, universal 
and perpetual in nature, discloses the 
characteristics’ of a franchise rather 
than of a permit, and is so contrary 
to the scheme of our statutes upon 
this subject as to be void.” Metro- 
politan Home Telephone Co. v. Hmer- 
son, supra. 


42. See supra § 32. 
43. See supra § 31. 


44. Cumberland Tel., etc., Co. v. 
Evansville, 127 F. 187 [aff 143 F. 238, 
74 C.C.A. 368]. 


Consent of municipality generally 
see infra §§ 38-40. 


45. U.S.—Wichita v. Old Colony 
Trust Co., 1382 F. 641, 66 C.C.A. 19. 


Cal.—Western Union Telegraph Co. 
v. Hopkins, 116 P. 557, 160 Cal. 106. 


Iowa.—Chamberlain v. Iowa Tel. 
Co., 93 N.W. 596, 119 Iowa 619. 


Kan.—New Hope Telephone Co. v. 
Concordia, 106 P. 35, 81 Kan. 514. 


Ky.—Northern Kentucky Mut. Tel- 
ephone Co. v. Bracken County, 295 S. 
W. 146, 220 Ky. 297. 


La.—New Orleans v. Great South- 
ern Tel., etc., Co., 3 So. 533, 40 La.Ann. 
41, 8 Am.S.R. 502. 


Mich.—Michigan Tel. Co. v. Ben- 
ton Harbor, 80 N.W. 386, 121 Mich. 
512, 47 L.R.A. 104. 


Miss.—Hodges v. Western Union 
Tel. Co., 18 So. 84, 72 Miss. 910, 29 L. 
R.A. 770. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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as is sometimes 


741 A munici- 


So 


structed.>? 
streets,*> unless, 


Mont.—State v. Red Lodge, 76 P. 


758, 30 Mont. 338. 


N.J.—Summit Tp. v. New York, 
etce., Tel. Co., 41 A. 146;-57 N.J.Eiq. 
123; American Union Tel. Co. v. Har- 
rison, 31 N.J.Eq. 627. 


N.Y.—Carthage v. Central New 
York Tel., etce., Co., 78 N.E. 165, 185 
N.Y. 448, 113 Am.S.R. 932; Barhite 
v. Home Tel. Co., 63 N.Y.S. 659, 50 
App.Div. 25, 7 Am.Electr.Cas. 75. 


Ohio.—Fitzsimmons Tel. Co. v. Cin- 
cinnati, 2 OhioN.P.N.S. 51. 


Tex.—Texarkana v. Southwestern 
Tel., etc, -Co., 106 S.W. 915, 48 Tex. 
Civ.App. 16. 


Wis.—Kenosha v. Kenosha Home 
Telephone Co., 135 N.W. 848, 149 Wis. 
338; Wisconsin Tel. Co. v. Milwau- 
kee, 104 N.W. 1009, 126 Wis. 1, 110 
Am.S.R. 886, 1 L.R.A.N.S. 581; Wis- 
consin Tel. Co. v. Oshkosh, 21 N.W. 
828, 62 Wis. 32. 


Ont.—Haldimand County v. Bell 
Tel. Co., 25 Ont.L. 467, 19 Ont.W.R. 
335, 2 Ont.W.N. 1154, 2 Dom.L.R. 197 
[appeal allowed 21 Ont.W.R. 194]; 
Toronto v. Bell Tel. Co., 6 Ont.L. 335, 
2 Ont.W.R. 750 [rev 3 Ont.L. 465, 1 
Ont.W.R. 192]. 


46. See infra § 43. 


47. U.S—Western Union Tel. Co. 
v. Richmond, 32 S.Ct. 449, 224 U.S. 
160, 56 L.Ed. 710 [aff 178 F. 310]. 


Cal.—Western Union Telegraph Co. 
v. Hopkins, 116 P. 557, 160 Cal. 106. 


Ill.—Postal Telegraph-Cable Co. v. 
Baltimore, etc., Terminal R. Co., 219 
Ill.App. 304. 


Kan.—Now Hope Telephone Co. v. 
Concordia, 106 P. 35, 81 Kan. 514. 


Mich.—Traverse City v. Citizens’ 
Telephone Co., 161 N.W. 9838, 195 
Mich. 373. 


Mo.—Mountain View v. Farmers’ 
Telephone Exch. Co., (App.) 224 S.W. 
155 [aff 243 S.W. 153, 294 Mo. 623]. 


Mont.—Butte v. Montana Independ- 
ent Telephone Co., 148 P. 384, 50 
Mont. 574. 


N.Y.—Barhite v. Home Tel. Co., 63 
N.Y.S. 659, 50 App.Div. 25. 


Ohio.—Fitzsimmons Tel. Co. v. Cin- 
cinnati, 2 OhioN.P.N.S. 51. 


Ok1.—South McAlester-Eufaula 
Telephone Co. v. State, 106 P. 962, 25 
Okl. 524. 


Pa.—Central Dist. Printing, etc., Co. 
v. Freedom Borough, 20 Pa.Dist. 243; 
Lewistown Borough v. Juniata, etc., 
Tel. Co., 10 Pa.Dist. 562; Philadelphia 
v. Western Union Tel. Co., 11 Phila. 
327, 2 Wkly.N.C. 455. 


Tex.—Brownwood vy. Brown Tele- 


so as not to interfere with the use of the streets, 
and, for this purpose, may provide proper inspec- 
tion and regulation.*® 
however, under the guise of regulation, practically 
exclude such a company,°® as by demanding a com- 
plianece with unauthorized and improper condi- 
tions,®! or, by refusing to grant a permit for the 
making of necessary repairs upon lines already con- 
The right of regulation is entirely dis- 
tinct from the original granting of the privilege, 


[§ 36 


the case, the statutory permission 


is conditional on the obtaining of the consent of 
the local authorities,*® although it may make rea- 
sonable and proper regulations as to the manner 
in which such right~shall be exercised,** as by re- 
quiring lines and poles to be kept in proper condition 


+48 


The municipality cannot, 


graph & Telephone Co., 157 S.W. 1163, 
106 Tex. 114 [aff (Civ.App.) 152 S.W. 
709]; Athens Telephone Co. v. Ath- 
ens, (Civ.App.) 182 S.W. 42; Athens 
Telephone Co. v..City of Athens, (Civ. 
App.) 163 S.W. 371. 


Wis.—Kenosha y. Kenosha Home 
Telephone Co., 135 N.W. 848, 149 Wis. 
338; State v. Milwaukee, 113 N.W. 
40, 182 Wis. 615; Marshfield v. Wis- 
consin Tel. Co., 78 N.W. 735, 102 Wis. 
604, 44 L.R.A. 565. 


Can.—Coaticook vy. People’s Tele- 
phone Co., 21 Can.L.T.Oce.Notes 351, 
19 Que.Super. 535. 


Cross references: 
Character of equipment see infra § 54. 


Conditions attached to grant see in- 
fra § 43. 


Mode and place of construction and 
maintenance see infra §§ 50-53. 


Regulation of telegraph and tele- 
phone companies generally see in- 
fra §§ 96-120. 


48. Delaware & Atlantic Telegraph 
& Telephone Co.’s Petition, 73 A. 175, 
224 Pa. 55, 132 Am.S.R. 750. 


49. Delaware & Atlantic Telegraph 
& Telephone Co.’s Petition, supra. 


50. Mo.—Mountain View v. Farm- 
ers’ Telephone Exch. Co., (App.) 224 
Soe. 155 [aff 243 S.W. 153, 294 Mo. 


N.J.—Summit Tp. v. New York, 
Sie Tel.” "Gor, #4 ews 146, 57 N.J.Ea. 


Ohio.—Cleveland Tel. Co. v. 
grin Falls, 1 OhioN.P.N.S. 534. 


Tex.—Brownwood v. Brown Tele- 
graph & Telephone Co., 157 S.W. 1163, 
106 Tex. 114 [affirming (Civ.App.) 
152 S.W. 709]. 


Wis.—State v. Milwaukee, 113 N. 
W. 40, 182 Wis. 615; State v. Sheboy- 
gan, 86 N.W. 657, 111 Wis. 23. 


Determination as to location and 
eee of construction see infra §§ 50— 
51. Michigan Tel. Co. v. Benton 
Harbor, 80 N.W. 386, 121 Mich. 512, 47 
L.R.A. 104; Summit Tp. v. New York, 
ete., Tel. Co... 41) A. 146, 57 NJ. Ba: 
123; State v. Central Union Tel. Co., 
14 OhioCir.Ct. 278, 7 OhioCir.Dec. 
536; Cleveland Tel. Co. v. Chagrin 
Falls, 1 OhioN.P.N.S. 534; State v. 
Sheboygan, 86 N.W. 657, 111 Wis.-23. 
Prescribing: 
Conditions of grant see infra § 43. 
Place and mode of construction see 
infra §§ 50-53. 


52. Matter of Seaboard Tel., etc., 
Co,, 74 N.Y.S. 15, 68 App.Div. 283. 


[a] Thus, while a municipality 
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§§ 36-38] 


and is subordinate to the franchise granted directly 


by the legislature.®% 
Private lines. 


[§ 37] 2. Mode of Acquisition; 


grant by the state of a franchise to a telegraph or 
telephone company is accepted by the construction 
A franchise granted by a munici- 
pality to a telephone company is invalid unless ac- 
quired substantially in the mode prescribed by law,** 
and pursuant to the provisions of the grant.>7 


of the line.®® 


may, under its police powers, regu- 
late the time and method under which 
repairs shall be made, it cannot ab- 
solutely deny the right to make such 
repairs and thus in effect condemn 
the company’s property and confis- 
cate its franchise, and a municipality 
may be compelled by mandamus to 
grant a permit. Matter of Seaboard 
Mel. ete.; Co., 74. N.Y.S.'15, 68° App: 
Div. 283. 


53. Barhite v. Home Tel. Co., 63 
N.Y.S. 659, 50 App.Div. 25. 


54. Acme Cement Plaster Co. v. 
American Cement Plaster Co., (Tex. 
Civ.App.) 167 S.W. 183. 


55. Postal Telegraph-Cable Co. v. 
Railroad Commission of California, 
254 P. 258, 200 Cal. 463. 


56. Louisville v. Louisville Home 
Telephone Co., 279 F. 949; Tri-State 
Telephone & Telegraph Co. v. Thief 
River Falls, 183 F. 854; Schnieders 
v. Incorporated Town of Pocahontas, 
(lowa) 234 N.W. 207; Town of Hodg- 
enville v. Gainesboro Telephone Co., 
35 S.W.(2d) 888, 237 Ky. 419; Hardin 
County Kentucky Telephone Co, v. 
City of Elizabethtown, 14 S.W.(2d) 
162, 227 Ky. 778; Watson v. More- 
head, (Ky.) 125 S.W. 724; Rural 
Heme Tel. Co. v. Kentucky, etc., Tel. 


Co., 107 S.W. 787, 128 Ky. 209, 32 
Ky.L. 1068. 
[a] Constitutional requirements 


as to the mode of acquiring a fran- 
chise to establish and operate a tele- 
phone system in a town or city must 
be complied with or the company will 
be a trespasser and without standing 
in “court: 2- Rural Home ‘Tel..\.Co.’-v. 
Kentucky, etc., Tel. Co., 107 S.W. 787, 
128 Ky. 209, 32 Ky.L. 1068. 


Consent of municipality and mode 
thereof see supra §§ 38—40. 


57. City of Emporia v. Emporia 
Telephone Co., 124 P. 895, 87 Kan. 465 
{aff 129 P. 187, 88 Kan. 443]. 


fa] MTliustration.—An ordinance 
granting a telephone company certain 
privileges, and providing that the 
ordinance should take effect on its ac- 
ceptance and a waiver of former priv- 
ileges, and the adoption of a resolu- 
tion that the company has complied 
with the provisions of the ordinance 
does not take effect on the acceptance 
and waiver being filed without the 
adoption of the resolution, and the 
old ordinance remains in force. City 
of Emporia v. Emporia Telephone Co., 
124 P. 895, 87 Kan. 465 [aff 129 P. 187, 
88 Kan. 443]. 


53. Cumberland Telephone & Tele- 
graph Co. v. City of Mt. Vernon, 94 
N.E. 714, 176 Ind. 177. 


59. Cumberland Telephone & Tele- 
graph Co. v. City of Mt. Vernon, su- 
pra. 

[a] Acceptance not shown.—(1) A 
city granted to a telephone company 
a franchise imposing sundry obliga- 
tions, but for about seven years the 


é , A county which has an easement 
in a public road eannot authorize the establishment 
of a private telephone line thereon.*4 
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Acceptance. 
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A municipal ordinance granting a 


franchise to a telephone company confers no rights 


Acceptance. A 


company made no attempt to con- 
struct or operate a telephone system 
in the city. An agent was present at 
the meeting of the city council which 
adopted the ordinance, and he re- 
quested that it should pass, but it 
was not shown that he was author- 
ized by the company to accept the 
conditions of the ordinance. It was 
held that the company did not accept 
the ordinance. Cumberland Telephone 
& Telegraph Co. v. City of Mt. Ver- 
non, 94 N.E. 714, 176 Ind. 177. (2) 
Where a telephone company, with 
knowledge and acquiescence of the 
municipality, made its extensions in 
defiance of a requirement of an ordi- 
nance that it must file a formal ac- 
ceptance of the ordinance, and re- 
fused to accept a proviso of that ordi- 
nance requiring, as a condition prece- 
dent to its right to extend its opera- 
tions, the payment to the city of 3 
per cent. of its gross earnings for the 
privilege, it did not accept the ordi- 
nance. City of Huron v. Dakota Cen- 
tral Telephone Co., 193 N.W. 673, 46 
S.D. 452. 


60. Revocation of consent see in- 
fra § 48. 


61. See constitutional and statu- 
tory provisions. 


62. U.S.—Dakota Cent. Tel. Co. v. 
Huron, 165 F. 226; Sunset Telephone 
& Telegraph Co, v. City of Pomona, 
164 F. 561 [rev 172 F. 829, 97 C.C.A. 
251 (rev 32 S.Ct. 477, 224 U.S. 330, 56 
L.Ed. 788)]; North Western Tel. Eix- 
change Co. v. St. Charles, 154 F. 386. 


Cal.—Sunset Telephone & Tele- 
graph Co. v. Pasadena, 118 P. 796, 161 
Cal. 265; Inyo County v. Hess, 200 P. 
373, 53 Cal.App. 415. 


Iowa.—Farmers’ Telephone Co. v. 
Town of Washta, 133 N.W. 361, 157 
Towa 447. 


Ky.—Rough River Tel. Co. v. Cum- 
berland Tel., etc., Co., 84 S.W. 517, 119 
Ky. 470, 27 Ky.L. 32; Hast Tennessee 
Tel. Co. v. Anderson County Tel. Co., 
74 S.W. 218, 115 Ky. 488, 24 Ky.L. 
2358; Hast Tennessee Tel. Co. v. 
Russellville, 51 S.W. 308, 106 Ky. 667, 
21 Ky.L. 305; Bland v. Cumberland 
Tel., etc., Co., 109 S.W. 1180, 33 Ky.L. 
399; Postal Tel. Cable Co. v. Newport, 
76 S.W. 159, 25 Ky.L. 635. 


Me.—Mt. Vernon Telephone Co. v. 
Franklin Farmers’ Co-op. Telephone 
Co., 92 A. 934, 1138 Me. 46. 


Mo.—Mountain View v. Farmers’ 
Telephone Exchange Co., (App.) 224 
S.W. 155 [aff 243 S.W. 153, 294 Mo. 
623). 


Pa.—Central Dist., etc., Telegraph 
Co. v. Borough of Homer City, 89 A. 
681, 242 Pa. 597; Lewistown Borough 
v. Juniata, etc., Tel. Co., 10 Pa.Dist./ 
562. 


S.D.—Missouri River Tel. Co. v. 
Mitchell, 116 N.W. 67, 22°S.D. 191. 


Can.—Cobalt v. Temiskaming Tele- 
phone Co., 59 Can.S.C. 62 [rev 44 Ont. 


and imposes no obligations on the company unless 
it is accepted,°® either by express words or by some 
act or conduct on the company’s part.°® 


[§ 38] 3. Consent of Local Authorities*°—a, In 
General. Where the constitution or statutes of a 
state make the right of a telegraph or telephone 
company to construct and maintain their lines in 
the streets of a municipality subject to the consent 
of the municipality,®! such consent is a condition 
precedent to the exercise of the right granted,*? 


L. 366 (rev 42 Ont.L. 385)]. z 


Ont.—Haldimand County v. Bell 
Del .Co., 25. Ontils.. e467, so) Domes 
197, 2 Ont.W.N. 1154, 19 Ont.W.R. 335 
[appeal allowed 21 Ont.W.R. 194]. 


[a] Statutes construed.—(1) Rev. 
St. Minn. (1866) c 34 § 13, as amended 
by L. (1899) c 51, gave to corpora- 
tions organized under Minnesota laws 
the right “‘to acquire’ by the exer- 
cise of the power of eminent domain 
the necessary-property for the trans- 
action of their business, and provid- 
ed that nothing therein contained 
should be construed to grant to any 
person, persons, associations, or cor- 
porations any right for the main- 
tenance of a, telephone system with- 
in the corporate limits of any city or 
village until the right to maintain a 
telephone system in such village or 
city shall have been obtained or for a 
period beyond that for which the 
right to operate such telephone sys- 
tem is granted by such village or city. 
It was held that the law of 1899, of 
itself, gave no right even to a corpo- 
ration, but merely imposed a limita- 
tion on rights already supposed to 
exist; and hence, after the passage 
of such act, neither telephone compa- 
nies nor private persons could obtain 
any right to use the streets of a city 
without action by the city. Tri-State 
Telephone & Telegraph Co. v. City of 
Thief River Falls, 183 F. 854. (2) 
Under Greater New York Charter (L. 
[1901] p 36 c 466) § 71, providing that 
the city’s rights in its streets are 
inalienable, § 72, providing that every 
grant of or relating to a franchise of 
any character to a person or corpo- 
ration must, unless otherwise provid- 
ed in the act, be by ordinance, and § 
73, providing that, after the approval 
of the act, no franchise or right to 
use the streets, etc., shall be granted 
by the board of aldermen for longer 
than twenty-five years, the incorpora- 
tion by the state after the act went 
into effect of a telephone company to 
construct or otherwise obtain, own, 
and operate lines of electric tele- 
graph and telephone did not give it 
the right to operate in the streets of 
New York City in the absence of a 
grant from the city by ordinance. In 
re New York Independent Telephone 
Co., 118 N.Y.S. 290, 133 App.Div. 635 
[aff 93.N.E. 1126, 200 N.Y. 527]. (3) 
The filing with the secretary of state 
of an extension of route certificate by 
a corporation operating electric wires 
in a street after the act became ef- 
fective gave no right to use the ex- 
tended route, where there was no 
grant thereof from the city by ordi- 
nance, the extension being in effect 
simply an amendment of its original 
articles of incorporation. In re New 
York Independent Telephone Co., su- 
pra. (4) Under L. (1881) p 656 c 483, 
in force until repealed by L. (1909) ¢ 
219 (Consol. L. p 4613 c 63), providing 
that any company incorporated under 
the laws of the state for the purpose 


of owning and maintaining a tele-, 
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‘ even in the case of a telephone company engaged in 
interstate business;*? and a telephone company ecan- 
not acquire the right to use city streets without con- 
sent of the city by failure to organize under the 
statute providing for the organization of telegraph 
and telephone companies, and requiring consent of 
the local authorities to the use of its streets by such 


graph line wholly or partly within the 

state may lay lines underground in 

any city, etc., within the state, pro- 

vided that it shall before doing so 

first obtain from the common coun- 

cil, etc., permission to use the streets 
Bs, for the purpose, a burglar alarm cor- 
fet poration incorporated by the state in 
1890 with power to use telegraph 

wires had no authority to use the 

~ streets of New York City, where it 
gaat had not obtained the consent of the 
‘| board of aldermen. In re New York 
| Independent Telephone Co., supra. 
A (5) In Iowa the code provisions relat- 
k ing to telegraph and telephone com- 
: panies have been construed as deny- 
: ing the right of a telephone company 
ms to construct and operate its lines in 
and through the streets of a city or 
town and maintain a local telephone 
system for general business therein, 
without procuring from the munici- 
oa pal authorities a license or franchise 
for the use of the streets and the 
4 transaction of its business. Cherokee 
; v. Northwestern Bell Telephone Co., 
+ 202 N.W. 886, 199 Iowa 727; Hast 
; Boyer Telephone Co. v. Incorpoiated 
ie Town of Vail, (Iowa) 136 N.W. 120 
[rev 129 N.W. 298]; Farmers’ Tele- 
phone Co. v. Town of Washta, 133 N. 
iS W. 361, 157 Iowa 447. (6) But it has 
\ * been held that the requirement of mu- 
i nicipal consent does not apply to com- 
panies whose rights had vested be- 
fore the enactment of Code (1897) §§ 
: 775, 776 (Talmadge v. Town of Wash- 
ta, 167 N.W. 596, 183 Iowa 792; State 

: v. Iowa Telephone Co., 154 N.W. 678, 
‘ 175 Iowa 607, Ann.Cas.1917E 539; 
Dae East Boyer Telephone Co. v, Incorpo- 
) rated Town of Vail, 147 N.W. 327, 166 
Iowa 226; Chamberlain v. lowa Tele- 

! phone Co., 93 N.W. 596, 119 Iowa 619), 
: (7) that the fact that a town had not 
P adopted an ordinance regulating tele- 
= phone companies under the authority 
; granted it by Code § 775, did not con- 
7 stitute an election by the town to 
operate under § 2158, which author- 
izes a grant of the use of a highway 
/ without limitation, rather than under 
* §§ 775 and 776, which authorized a 
t grant of the use only upon affirmative 
vote by the electors (East Boyer 
Telephcne Co. v. Incorporated Town 
"5 of Vail, supra), (8) and that a com- 
pany accepting a license or charter 
é from city without statutory authority 
pa to grant any charter, was not there- 
after estopped from claiming rights 

“i in street, etc., under Code (1873) § 
1324, as amended by Acts 19th Gen. 

& Assem. ec 104, or under Code (1897) 
; §§ 775, 776 (State v. Chariton Tele- 
phone Co., 155 N.W. 968, 173 Iowa 
‘ 497). (9) A federal court in constru- 
: ing the Iowa statute has held that no 
authority was conferred upon cities 

to grant a franchise to a telephone 
company to use its streets for its 

lines, or to require, as a condition 
precedent to their maintenance, that 

the company procure a franchise from 

the city (lowa Telephone Co. v. Keo- 

kuk, 226 F. 82), (10) that acceptance 

by predecessors of a telephone com- 

pany of franchises to use streets, 

granted by city ordinances, inopera- 

tive because such power was vested 

in the state, did not estop the com- 

pany from claiming invalidity of 

present ordinance requiring franchise 

(iowa Telephone Co. v. Keokuk, su- 
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companies.®* 


pra), (11) and that performance by 
the company of the ordinance require- 
ment that its wires be laid under- 
ground did not estop it to claim the 
invalidity of a city ordinance requir- 
ing a city franchise as condition pre- 
cedent to maintaining its plant in 
the streets (lowa Telephone Co. ‘v. 
Keokuk, supra). 


{[b] “Upon and along” highways 
includes “across.”—Rev. St. e 55 § 17, 
providing that corporations or indi- 
viduals operating telephones shall not 
construct lines “upon and along” 
highways without permission from 


selectmen of towns, etc., forbids 
placing teleshone wires “across” 
highways, ete, by persons not au- 


thorized thereto. Mt. Vernon .Tele- 
phone Co. y. Franklin Farmers’ .Co- 
Op. Telephone Co., 92 A. 934, 1138 Me. 
46. And see Banks v. Highland Street 
R. Co., 136 Mass. 485 (construing a 
similar statute in the same way). 


[c] Repoal of statute.—The act of 
April 22, 1905 (P. L. p 294), did not 
repeal the act of May 1, 1876 (P. L. p 
90), supplementary to Act April 29, 
1874 (P. Il. p 92), § 338, making it a 
condition to the occupancy of streets 
by telephone companies that the con- 
sent of the municipality be first ob- 
tained. Central Dist. & Printing 
Telegraph Co. v. Borough of Homer 
City, 89 A. 681, 242 Pa. 597. 


{[d] Effect of failure to obtain.— 
(1) Where municipal consent is nec- 
essary, a telegraph or telephone com- 
pany which occupies the streets of a 
city without obtaining such consent 
is a trespasser and the presence of 
the poles and wires upon the streets 
is a public nuisance. East Tenn. Tel. 
Co. v. Russellville, 51 S.W. 308, 106 
Ky. 667, 21 Ky.L. 305; Bland v. Cum- 
berland Tel., etc., Co., 109 S.W. 1180, 
33 Ky.L. 399. (2) Company not hav- 
ing properly obtained franchise to use 
streets occupies them merely by suf- 
ferance and as a temporary licensee. 
Town of Hodgenville v. Gainesboro 
Telephone Co., 35 S.W.(2d) 888, 237 
Ky. 419; Hardin County Kentucky Tel- 
ephcne Co. v. City of Elizabethtown, 
14. S.W.(2d) 162, 227 Ky. 778. (8) 
The imposition by the state board of 
valuation and assessment of a fran- 
chise tax upon a telephone company 
under Ky. St. § 4077, and the pay- 
ment to the municipality of its part 
of the tax, does not give the company 
which had no franchise any right to 
use the streets. Cumberland Tele- 
phone & Telegraph Co. v. City of Cal- 
houn, 151 S.W. 659, 151 Ky. 241. 


fe] In England a street or road 
which, although open for public use, 
has not been taken over by the urban 
district council, is not under the con- 
trol of the council, as successors of 
the surveyors of highways, under 
Telegraph Act (1863) § 12 and there- 
fore the council is not the body whose 
consent can be required by the post- 
master-general to the erection of 
telegraph poles and wires thereon. 
Postmaster-General v. Hendon Urban 
Council, [1914] 1 K.B. 564 [aff (1918) 
3 K.B. 451], 


Conditions attached to consent see 
infra § 43. 


63. Sunset Telephone & Telegraph 
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[§ 38 


But if there is no constitutional or 
statutory provision requiring consent, and the fran- 
chise to oceupy streets and highways is derived di- 
rectly from the legislature, the right of the grantce 
to use the streets and highways is not affected by 
the want of municipal consent,®*> although the mu- 
nicipality may determine the place and mode of 


Co. v. City of Pasadena, 118 P. 79€. 
161 Cal. 265. f 


64 City of Mountain View v. 
Farmers’ Telephone Exch. Co., 224 8S. 
W. 155 [aff 243 S.W. 158, 294 Mo. 623]. 


65. Iowa.—Talmadge v. Town of 
Washta, 167 N.W. 596, 183 Iowa 792. 


Mich.—Michigan Telephone Co. v. 
Benton Harbor, 80 N.W. 386, 121 Mich. 
512, 47 L.R.A. 104. 


N.J.—Hudson & M. Telephone & 
Telegraph Co. v. Township Committee 
of Linden Tp., Union County, 76 A. 
444, 80 N.J.Law 158. 


N.Y.—Holmes Electric Protective 
Co. v. Williams, 127 N.E. 315, 228 N. 
Y. 407; Barhite v. Home Tel. Co., 63 
N.Y.S. 659, 50 App.Div. 25, 31. 


Ohio.—Fitzsimmons Telephone Co. 
v. Cincinnati, 2 OhioN.P.N.S. 51. 


Ok1.—South McAlester-Eufaula Tel- 
Ste Co. v. State, 106 P. 962, 25 Okl. 


Pa.—Wodack v. Bell Telephone Co. 
of Pennsylvania, 62 Pa.Super. 375. 


Wis.—City of Kenosha v. Kenosha 
Home Telephone Co., 135 N.W. 848; 
149 Wis. 338. 


Eng.—Wadsworth Dist. v. 
Tel, Co., 13 Q.B.D. 904. 


“In every instance, so far as I have 
been able to discover, where the con- 
sent of a municipal body has been 
held to be a necessary preliminary to 
the occupation of its streets by a cor- 
poration, that consent has been based 
upon the delegation of power by the 


United 


Legislature.” Barhite v. Home Tel. 
Cos ‘supra. \'< 
[a] Right to regulate and control 


the erection, construction, laying, 
stringing, and maintaining of poles, 
wires, and cables in the streets of a 
city does not make the consent of the 
municipality essential to the right to 
occupy its streets, the right of regu- 
lation being subordinate to the legis- 
lative franchise. Barhite v. Home 
Tel. Co., 50 App.Div. 25, 63 N.Y.S. 659. 


[b] Statutes constrned.—(1) 
company incorporated in 1883, under 
the Telegraph Act of 1848, to main- 
tain an electric burglar alarm system 
can place its wires in streets of a 
city, under the authority granted by 
that act, without first obtaining the 
consent of the city, as is required by 
later acts. Holmes Electric Protec- 
tive Co. v. Williams, 127 N.B. 315, 228 
N.Y. 407. (2) So a company incor- 
porated in 1882, under the Telegraph 
Act of 1848 and acts amendatory 
thereof, to send out news of world 
affairs, sporting events, ete., by tick- 
ers electrically operated, is a ‘“‘tele- 
graph company,” within the meaning 
of the act, and therefore a “second- 
ary franchise’ from the city was not 
necessary, in order that it might car- 
ry on its business. Stock Quotation 
Telegraph Co. v. Hayes, 200 N.Y.S. 
188, 120 Misc. 644. (8) L. (1879) ¢ 
397, as amended by L. (1881) c 488, 
permitting a telegraph company to 
obtain consent of the city authorities 
to place its wires underground, do not 
require such companies to obtain a 
franchise from the city, unnecessary 
under the act by which they were in- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


re 


§§ 38-39] 


construction.®® 


their subsequent maintenance and 


intention being to enable municipalities to impose 
proper conditions on the placing of poles and wires 
in their streets;*° but if a provision requires mu- 
nicipal consent to “maintain and operate,” such con- 
sent is necessary for the maintenance as well as 
for the construction of the lines.*+ 


Where a statutory grant to con- 
struct telephone lines is restricted to telephone cor- 
porations, a private individual cannot use the pub- 
he highways without first obtaining the consent of 
the local authorities who are authorized by statute 
to grant such right;°7 but a corporation which ac- 
quires a telephone system constructed on county 
highways under a grant from the county authorities 
may thereafter construct its lines on such highways 
without any grant from the county authorities.®® 
A provision requiring municipal consent to the con- 
struction of such lines does not require consent for 


TELEGRAPHS AND TELEPHONES 


operation,®® the fare.t4 


One company 


under a grant of the right to use streets cannot, 


ecorporated, though compelled to place 
their wires underground by the elec- 
tric subway acts. Holmes Electric 
Protective Co. v. Williams, supra. (4) 
_A telephone company, incorporated 
under Transportation Corporation L. 
§ 102, received direct from the state 
a franchise to use public highways for 
aerial lines, so that it had the right 
to string wires along a highway with- 
out franchise or permission from lo- 
eal authorities. New York Telephone 
Co. v. Dittman, 159 N.Y.S. 625, 96 
Mise. 60. But see Marx v. Edison 
Electric Illuminating Co. of Brooklyn. 
194 N.Y.S. 807, 201 Avp.Div. 607 
(holding that a telegraph and tele- 
phone corporation must obtain the 
consent of the municipality and make 
compensation, if easements are inter- 
fered with, before erecting poles ina 
street, under Transportation Corpora- 
tions L. § 102). 


[c] Telephone companies doing 
business in Indian Territory prior to 
statehood obtained their authority to 
construct lines in streets of munici- 
palities therein not from the munici- 
pal authorities, but under Act Congr. 
March 3, 1901, c 832 § 3 (31 U.S. St. 
at L. p 1083) authorizing the secre- 
tary of the interior to grant a right 
of way in the nature of an easement, 
and under the rules and regulations 


of the secretary of the _ interior 
promulgated thereunder. South Mc- 
Alester-Eufaula Telephone Co. v. 


State, 106 P. 962, 25 Okl. 524. _ 


[d] In Texas (1) under Rev. St. 
(1911) art 1231, granting to telegraph 
corporations the right to construct 
their lines on the public roads and 
streets, a long-distance telephone 
company may use the streets of a city 
for its poles without the consent of 
the city, subject only to regulations 
as to where the same shall be placed. 
Roaring Springs Town-Site Co. v. 
Paducah Telephone Co., 212-S.W. 147, 
109 Tex. 452 [aff (Civ.App.) 164 Sw. 
50]; Brownwood v. Brown Telegraph 
& Telephone Co., 157 S.W. 1163, 106 
Tex. 114 [aff (Civ.App.) 152 S.W. 
709]; Fink v. City of Clarendon, (Civ. 
App.) 282 S.W. 912; Texas Telephone 
Co. v. Mart, (Civ.App.) 226 S.W. 497; 
Athens Telephone Co. v. City of 
Athens, (Civ.App.) 182 S.W. 42; 
Athens Telephone Co. v. Athens, (Civ. 
App.) 163 S.W. 371. (2) But a local 
telephone exchange has no right to 
use the streets of a municipality 
without permission of the local au- 
thorities. Brownwood vy. Brown Tele- 
graph & Telephone Co., supra; Fink 
v. Clarendon, supra; Texas Telephone 


Co. v. Mart, supra; Athens Te'’ephone 
a v. Athens, (Civ.App.) 163 S.W. 


66. See infra §§ 50-53. 


67. Inyo County v. Hess, 200 P. 
373, 53 Cal.App. 415. 


63. Inyo County v. Hess, supra. 


69. Dakota Cent. Tel. Co. v. Huron, 
165 F. 226. 


70. Dakota Cent. Tel. Co. v, Huron, 
supra. 


Conditions of municipal consent see 
infra § 43. 


71. Southern Bell Tel., ete., Co. v. 
Richmond, 1038 F. 31, 44 C.C.A. 147 
Hse dism 22 S.Ct. 934, 46 L.Ed. 
1 m 


72. Western Union Tel. Co. v. 
Toledo, 103 F. 746. And see East Ten- 
nessee, Telephone Co. v. Paris Elec- 
tric Co., 162 S.W. 530, 156 Ky. 762, 
Ann.Cas.1915C 543 (holding that an 
electric light company having a fran- 
chise to use the streets of a city may 
not grant the right to a telephone 
company to occupy a street with its 
poles and wires). 


73. East Boyer Telephone Co. v. 
Incorporated Town of Vail, 147 N.W. 
327, 166 Iowa 226. 


Vote of electors as mode of munici- 
pal consent see infra § 39. 


74. Central Dist & Printing Tele- 
graph Co. v. Borough of Homer City, 
89 A. 681, 242 Pa. 597. 


75. See constitutional and statu- 
tory provisions. 


76. Tri-State Telephone & Tele- 
graph Co. v. Thief River Falls, 183 F. 
854 (Minnesota statute). 


[a] Construction and effect of 
provisions.—(1) The Minnesota stat- 
ute providing that a city council shall 
not grant a public franchise except on 
advertisement for proposals therefor 
as provided by law, and that every 
advertisement for proposals shall be 
made by publishing a notice contain- 
ing a general description of the fran- 
chise to be granted, is not a mere di- 
rectory requirement, omission of 
which would constitute a mere ir- 
regularity, but the city has no power 
to grant a franchise to an individual 
or a telephone company to maintain 
and operate a telephone system with- 
out advertisement or competition. 
Tri-State Telephone & Telegraph Co. 
v. City of Thief River Falls, 183 F. 
854. (2) Where a city without au- 
thority granted a telephone franchise 


Refusal of consent. 
for telephone lines being a privilege and not an ab- 
solute right, the fact that the voters of a munici- 
pality may, under the statute, grant such right to 
one telephone company, and refuse it to another, 
does not deprive the latter company of any consti- 
tutional rights;7* although it has been held that a 
municipality cannot withhold its consent arbitrarily, 
or except for considerations affecting the public wel- 


[$ 39] b. Mode of Consent. 
statutory provisions as to the mode in which mu- 
nicipal consent shall be given,7® as by advertise- 
ment for proposals’® and public sale to the highest 
bidder,’7 or by petition, with notice to adjoining 
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under its franchise, confer a similar right upon a 
separate and distinct company without the consent 
of the municipality.72 


The right to use the streets 


Constitutional or 


for the maintenance and operation of 
a telephone system without adyertis- 
ing for proposals, or competition, as 
required by its charter, and the gran- 
tee of the franchise immediately car- 
ried the same into operation by ex- 
pending money in equipping a plant, 
the city was not by that fact estopped 
from later questioning the validity of 
the franchise. Tri-State Telephone 
& Telegraph Co. v. City of Thief Riv- 
er Falls, supra. 


77. Norris v. Kentucky State Tele- 
vhone Co., 30 S.W.(2d) 960, 235 Ky. 
234; Christian-Todd T»lephone Co. v. 
Commonwealth, 161 S.W. 543, 156 Ky. 
557; Moberly v. Riehmond Tel. Co.. 
103 S.W. 714, 126 Ky. 369, 31 Ky.L. 
783; Rural Home Tel. Co. v. Ken- 
tucky, etc., Tel. Co., 107 S.W. 787, 128 
Ky. 209, 32 Ky.L. 1068; Merchants’ 
Police, ete., Tel. Co. v. Citizens’ Tel. 
Co., 93 S.W. 642, 123 Ky. 90, 29 Ky.L. 
512; Bland v. Cumberland Tel., etc., 
Co., 109 S.W. 1180, 33 Ky.L. 399; Cali- 
fornia v. Bunceton Tel. Co., 87 S.W. 
604, 112 Mo.App. 722; Plattsburg v. 
Peoples’ Tel. Co.. 88 Mo.App. 306. 


[a] Constitutional and statutory 
provisions construed and applied.— 
(1) Under Const. § 164, providing 
that, before granting a franchise or 
privilege for a term of years, a city 
shall, after advertisement, receive 
bids therefor publicly and award the 
same to the highest and best bidder, 
an ordinance granting a telephone 
franchise is void, unless it be shown 
that the grant was to the highest and 
best bidder. Norris v. Kentucky 
State Telephone Co., 30 S.W.(2d) 960, 
235 Ky. 234; Hastern Kentucky Home 
Telephone Co. v. Hatcher, 179 S.W. 7, 
166 Ky. 176; Watson v. Morehead, 
(Ky.) 125 S.W. 724; Bland v. Cumber- 
land Tel., etc., Co., 109 S.W. 1180, 33 
Ky.L. 399; Merchants’ Police, ete., 
Tel. Co. v. Citizens’ Tel. Co., 93 S.W. 
6425-12396 Ky. 5905029) Ky. Ta, bhae es @) 
Under St. § 3741m-1, providing for 
the sale of a franchise by a munici- 
pality to the highest bidder on the 
expiration of a prior franchise, the 
municipal authorities cannot arbi- 
trarily reject a telephone company’s 
bid for a franchise on expiration) of 
its existing franchise. Norris v. 
Kentucky State Telephone Co., 30 S. 
W.(2d) 960, 235 Ky. 234. (8) Ky. St. 
§ 3037d, requiring the council to offer 
a new franchise for sale before ex- 
piration of the old franchise, is valid. 
City of Louisville v. Louisville Home 
Telephone Co., 279 F. 949. (4) A city 
need not, in order to comply with Ky. 
St. § 3037d, requiring the offer of a 
new franchise before the expiration 
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landowners of the time and place of hearing,’® or 
by a vote of a majority of the electors voting there- 
in,?® and provisions as to the mode of passing the 
ordinance granting consent,®® must be complied with 
in order to render the grant effective; and where 
a vote of the electors is required, a resolution grant- 
ing the right to occupy streets confers no rights 
on the grantee where such privilege is rejected by 
the voters at a subsequent election.*? 


ticular mode of manifesting such 


seribed it may be either express or implied,*? and 
express consent can be shown only by formal mu- 
nicipal action and not by mere general declaration 


of an existing franchise, offer a new 
franchise for the maximum term per- 
mitted by statute, in view of the prob- 
ability that costs would be materially 
reduced before the expiration of such 
term, but will be permitted to offer a 
franchise for a period of three years, 
at the expiration of which time it 
must again offer a new franchise, fair 
under the conditions then existing. 
City of Louisville v. Louisville Home 
Telephone Co., supra. (5) Where a 
telephone company called the atten- 
tion of a city to requirements of Ky. 
St. § 3037d, requiring the sale of a 
new franchise, but the city took no 
action thereunder, because it desired 
to secure a merger of that telephone 
company with another company, the 
city cannot, after the expiration of 
the cognpany’s franchise, claim that 
the company had lost its rights to the 
protection given by that statute, be- 
cause it did not insist on such rights 
in time. City of Louisville v. Louis- 
ville Home Telephone Co., supra. (6) 
Where the court requires compliance 
by the city with Ky. St. § 3037d, as a 
condition to dissolution of a tempo- 
rary injunction against enforcement 
of a rate ordinance, the question 
whether the new franchise offered the 
utility by the city is fair, as required 
by that statute, is a judicial question 
for the trial court to determine. City 
of Louisville v. Louisville Home Tele- 
phone Co., supra. (7) The offer of a 
new franchise to a telephone com- 
pany, which would provide for a re- 
adiustment of the rates at five-year 
peviods during the existence of the 
franchise, would be a compliance 
with the requirements of Ky. St. § 
3037d, that the city offer a franchise 
fair to the corporation, the city, and 
the consumers. -City of Louisville v. 
Louisville Home Telephone Co., supra. 
(8) Advertisement for the sale of a 
telephone franchise in accordance with 
an ordinance providing for advertise- 
ment in two issues of a county paper 
for ten days and by posting notices 
is sufficient. Town of Hodgenville v. 
Gainesboro Telephone Co., 385 S.W. 
(2d) 888, 237 Ky. 419. (9) Advertise- 
ment specifying sale before the door 
of the meeting place of the trustees 
of the town sufficiently designated 
place of sale. Town of Hodgenville 
v. Gainesboro Telephone Co., supra. 
(10) Telephone franchise could not 
be declared invalid for failure .of re- 
port of sale to show that town mar- 
shal made the sale as required by or- 
dinance. Town of Hodgenville v. 
Gainesboro Telephone Co., supra. 
(11) Telephone franchise in city of 
sixth class, sold at public auction for 
thirty dollars, was not invalid as not 
based on_ sufficient consideration. 
Town of Hodgenville v. Gainesboro 
Telephone Co., supra. (12) Resolu- 
tion of board of trustees of town to 
let a telephone company put up tele- 
phone poles on certain streets, though 
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for sale.®* 


If no par- 
consent is pre- 


acted upon by the company, is not the 
grant of a franchise within Const. § 
164, providing that no municipality 
shall grant any franchise for a term 
exceeding twenty years, and that, be- 
fore granting such franchise, it shall 
first advertise for bids therefor. 
Cumberland Telephone & ‘Telegraph 
Co. v. City of Calhoun, 151 S.W. 659, 
151 Ky. 241. (13) Compensation for 
ae of streets generally see infra § 


78. Metropolitan Home Telephone 
ne v. Emerson, 88 N.E. 670, 202 Mass. 


79. Schnieders vy. Incorporated 
Town of Pocahontas, (Iowa) 234 N. 
W. 207; Smith v. Osceola, 159 N.W. 
648, 178 Iowa 200; East Boyer Tele- 
phone Co. v. Town of Vail, 147 N.W. 
327, 166 Iowa 226; Farmers’ Tele- 
phone Co. v. Town of Washta, 133 N. 
W. 361, 157 Iowa 447. 


[a] Duty to submit mandatory.— 
Duty imposed on mayor to submit 
granting of a franchise to the electors 
in the event council does not act is 
mandatory. Schnieders v. Incorpo- 
rated Town of Pocahontas, (Iowa) 
234 N.W. 207. 


[b] Necessity of ordinance.— 
Favorable vote of electors did not 
grant telephone company franchise, 
the council being required to enact 
an ordinance to create franchise. 
Schnieders v. Incorporated Town of 
Pocahontas, (lowa) 234 N.W. 207. 


60. Eastern Kentucky Home Tele- 
phone Co. v. Hatcher, 179 S.W. 7, 166 
Ky. 176. 


[a] Mode of passing ordinance.— 
(1) A municipal ordinance granting 
a franchise to a telephone company is 
invalid unless passed in the manner 
prescribed by St. § 3636, providing 
that no ordinance or resolution grant- 
ing a franchise shall be passed by the 
city council on the day of its intro- 
duction, nor within five days there- 
after, nor at any other than a regular 
meeting, ete. astern Kentucky 
Home Telephone Co. v. Hatcher, 179 
S.W. 7, 166 Ky. 176. (2) Evidence 
held to show that an ordinance pro- 
viding for a telephone franchise was 
adopted at a regular town meeting 
other than the meeting at which it 
was introduced. Town of Hodgen- 
ville v. Gainesboro Telephone Co., 35 
S.W.(2d) 888, 237 Ky. 419. Hs 


81. East Boyer Telephone Co. v. 
Incorporated Town of Vail, 147 N.W. 
327, 166 Iowa 226. 


82. Dakota Cent. Tel. Co. vy. Huron, 
165 F. 226; Missouri River Tel. Co, 
v. Mitchell, 116 N.W. 67, 22 S.D. 191. 


83. Pelham v. Pelham Tel. Co., 62 
S.E. 186, 181 Ga. 325. 


84 See supra text and note 77. 
85. Norris v. Kentucky State Tele- 
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of witnesses that such consent was given.*? Where 
the constitution provides for sale of a franchise to 
the highest bidder,®* an ordinance making it unlaw- 
ful to maintain telephone poles in the streets with- 
out a city franchise is invalid as to a telephone com- 
pany whose franchise has expired, and which com- 
pany has requested the city to offer a franchise 


[§ 40] c. Estoppel To Deny Validity. A munic- 
ipality may be estopped by its conduct from deny- 
ing the validity of an ordinance or resolution grant- 
ing consent to the use of its streets for telegraph 
or telephone lines;**® but the fact that a munici- 


phone Co., 30 S.W.(2d) 960, 235 Ky. 
234. 


36. U.S.—Postal Telegraph-Cable 
Co. v. Ingraham, 228 F. 392. 


Il1.—London Mills v. White, 70 N.E. 
318, 208 Ill. 289 [aff 105 Ill.App. 146]. 


Mo.—Mountain View vy. Farmers’ 
Telephone Exchange Co., (App.) 224 
pea 155 [aff 243 S.W. 153, 294 Mo. 


Ohio.—City of Newark v. Public 
Utilities Commission, 138 N.E. 96, 103 
OhioSt. 158; 
Public Utilities Commission, 133 N. 
E. 800, 103 OhioSt. 79. 


Pa.—Bradford v. New York, etc., 
Tel., etc., Co., 56 A. 41, 206 Pa. 582; 
American Telephone & Telegraph Co. 
. en Borough, 15 Pa.Dist.& 

oO. ‘ 


S.D.—Missouri River Tel. Co. v. 
Mitchell, 116 N.W. 67, 22 S.D. 191. 


See McMinn v. New England Tele- 
phone & Telegraph Co., 95 A. 210, 113 
Me. 519 (a company placing its pole 
in a schoolhouse yard was not a tres- 
passer, where it remained there and 
was used by the city). 


[a] Thus (1) although municipal 
consent was necessary and not ob- 
tained, the municipality, by permit- 
ting a telegraph or telephone com- 
pany without objection to construct 
its line and expend large sums of 
money in so doing, may be precluded 
by its acquiescence and laches from 
objecting to the occupancy of its 
streets by such company. Bradford 
v. New York, etc., Tel., etc., Co., 56 
A. 41, 206 Pa. 582. (2) Where “a 
farmers’ telephone company, on per- 
mit signed by the chairman of the 
board of trustees of the town, es- 
tablished its telephone system in the 
town, and with the town’s acquies- 
cence maintained its system for a 
period of ten years, and expended 
large sums of money in the installa- 
tion and maintenance thereof, the 
town will be estopped from prevent- 
ing the company from reconstructing 
and readjusting its lines so that elec- 
tric light plant wires would not af- 
fect the telephone system, on the 
ground that the board of trustees 
had not formally consented to the 
company entering the town. City of 
Mountain View v. Farmers’ Tele- 
phone Exch. Co., (Mo.App.) 224 S.w. 
155 [aff 243 S.W. 153, 294 Mo. 623]. 


{b] Irregularity in signature -to 
permit for erection of telegraph pvules 
and wires in street was made good by 
acquiescence in the use of the street 
for twenty-five years. Postal Tele- 
Faeeeate Co, v. Ingraham, 228 FB. 


Equitable estoppel generally 
Estoppel §§ 116-203. Re 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 40-42] 


pality by laches has lost the right to interfere with 
the maintenance of a telephone line on its main 
street does not authorize the telephone company to 
extend its lines to other streets without permission.’ 
Where a corporation was not authorized to use city 
streets under the statutes, because not a telegraph 
company, the city’s acquiescence in such use raised 
no estoppel.$® So a city is not estopped to deny the 
validity \of a franchise to a telephone company 
which for a number of years had made no attempt 
to construct its system under a grant not properly 
authorized.®® 


Estoppel of telephone company. The assignee of 
a telephone franchise cannot assail as invalid the 
eontract under which he occupies the streets of a 
municipality.°°® 


[§ 41] 4. Construction and Operation of Grant 
Gencrally—a. General Statements. The usual rules 
governing the construction and operation of stat- 
utes®? and municipal ordinances®? apply in deter- 
mining what persons or corporations may exercise 
the right,°* what streets or highways are intended 
by the grant,®* the necessity and sufficiency of con- 
sent by local authorities to the exercise of the 
right.°® the conditions attached to the grant,®® and 
the nature and extent of the rights conferred.?7 An 
ordinance granting rights to a telegraph or tele- 
phone company will be strictly construed against 
the grantee,®* but the limitations or conditions im- 
posed must be construed as coterminous with the 
franchise which the municipality was authorized to 
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grant.®® 


Streets, roads, and highways within meaning of 
grant. Statutes granting the right to telegraph and 
telephone companies to use public roads or high- 
ways include the right to use streets in a city or 
town.t So, streets in a town site which have been 
dedicated to public use by the town site company, 
with reservation of the right to grant the use of 
such streets to telephone companies, are subject to 
a statute authorizing telephone companies to con- 
struct their poles and wires upon any publie road 
or street.” A bridge is a part of the public highway, 
and where a telegraph company obtains the right 
to run its wires across the bridge for an annual rent- 
al, and thereafter the bridge is acquired by the 
county, the county cannot maintain a suit in equity 
to compel the company to remove its wires, since 
it has a remedy at law to recover damages for the 
use of the bridge during the time for which no com- 
pensation was paid.? 


[§ 42] b. Corporations or Persons Included. The 
right: of corporations or individuals to construct 
telegraph or telephone lines in the public roads or 
streets depends upon the proper construction of 
the statutes under which the right is claimed.* Stat- 
utes authorizing the use of streets and highways by 
telegraph companies are usually held to apply also 
to telephone companies,® at least to long-distance 
telephone companies,® so that they confer rights 
and privileges upon companies not entitled to the 
benefit of the Post Roads Act of 1866.7 On the 


87. Central Dist. & Printing Tele- 


graph Co. v. Borough of Homer City,: 


89 A. 681, 242 Pa. 597. 


88. Holmes Electric Protective 
Co. v. Armstrong, 162 N.Y.S. 770, 97 
Mise. 184. 


8S. Farmers’ Telephone Co. v. 
Town of Washta, 133 N.W. 361, 157 
Iowa 447. 


[a] TIllustration.—A telephone 
company, obtaining from a town a 
franchise to establish and operate a 
telephone exchange therein, made no 
attempt for ten years to exercise any 
right to establish a telephone ex- 
change, and during that time it mere- 
ly maintained a toll line into the city. 
Under the protection of a temporary 
injunction, it established a telephone 
exchange, and it was held that the 
town was not estopped from relying 
on the invalidity of the franchise, so 
far as it affected a telephone ex- 
change, and a decree, requiring the 
removal of the exchange, but permit- 
ting the toll line, was proper, as 
against the claim of estoppel. Farm- 
ers’ Telephone Co. of Quimby v. Town 
of Washta, 133 N.W. 361, 157 Iowa 


447, 


90. Fink v. City of—Clarendon, 
(Tex.Civ.App.) 282 S.W. 912. 


91. See Statutes § 563 et seq. 


92. See Municipal Corporations §§ 
904-919, 3795-3801. 


98. See infra § 42. 

94: See infra text and notes 1-3. 
See supra §§ 38-40. 

See infra § 43. 

See infra §§ 44-45. 


Western Union Tel. Co. v. To- 
ledo, 103 F. 746; State v. Thief River 
Falls, 113 N.W. 1057, 102 Minn, 425. 


{a] Thus an ordinance granting to 
a long distance telephone company 
authority to construct its line within 
and through a city will be construed 
as referring to the company’s long 
distance system only and will not au- 
thorize the establishment of a local 
telephone exchange. State v. Thief 
ngs Falls, 113 N.W. 1057, 102 Minn. 


99. Moberly v. Richmond Tel. Co., 
103 S.W./ 714, 126 Ky, 369,31 Ky.L. 
783 (holding that as a city can only 
grant a telephone franchise operative 
within the city, a condition of the 
grant limiting the rates to be charged 
does not apply to the county service 
of such company outside of the city). 


1. Iowa Telephone Co. v. City of 
Keokuk, 226 F. 82; Sunset Tel., etc., 
Co. v. Pomona, 164 F. 561 [rev 172 F. 
8295-97 (CCA 25d -(reve oi Setanta ts 
224 U.S. 330, 56 L.Ed. 788)]; South- 
ern Bell Tel., etc., Co. v. Mobile, 162 
F. 523; Hast Boyer Telephone Co. v. 
Incorporated Town of Vail, (Iowa) 
129 N.W. 298 [rev on another ground 
136 N.W. 120]; State v. Red Lodge, 
716 PP. 758, 30--Mont. 338; State iv. 
Sheboygan, 86 N.W. 657, 111 Wis. 23. 


2. Roaring Springs Town-Site Co. 
v. Paducah Telephone Co., 212 S.W. 
147, 109 Tex. 452 [aff (Civ.App.) 164 
S.W. 50]. 


3 Beaver County v. Central Dist., 
ete., Tel. Co., 68 A. 846, 219 Pa. 340. 


4 See statutory provisions; cases 
infra this note; and note 5 et seq. 


[a] Statute constrned.—Comp. St. 
(1909) ¢ 26a § 1, providing that all 
persons and corporations engaged .in 
generating and transmitting electric 
currents for sale shall have the right 
of way for all necessary poles and 
wires along and across any highway, 
does not apply to telephone companies 
whose operations are confined exclu- 


sively to telephone service. Alt v. 
State, 129 N.W. 432, 88 Neb. 259, 35 
RAINS. lode: 


5. Cincinnati Inclined Plane R. Co. 
v. City, etc., Tel. Assoc., 27 N.E. 890, 
48 OhioSt. 390, 29 Am.S.R. 559, 12 L. 
R.A. 534; People’s Tel., ete., Co. v. 
Berks, etc., Turnpike Road, 49 A. 284, 
199 Pa. 411; Koehler v. Bell Tel. Co., 
19 Pa.Dist. 613; Pennsylvania Tel. Co. 
v. Hoover, 27 Pa.Co. 61; Peoples’ Tel., 
etc., Co. v. Berks, etc., Turnp. Road 
Co., 23° Pa.Co. ° 401; > "Texarkana i wv 
Southwestern Tel., etce., -Co., 106 S.W. 
915, 48 Tex.Civ.App. 16; Roberts v. 
Wisconsin Tel. Co., 46 N.W. 800, 77 
Wis. 589, 20 Am.S.R. 143. See also 
supra § 10. 


6. Roaring Springs Town-Site Co. 
v. Paducah Telephone Co., 212 S.W. 
147, 109 Tex. 452 [aff (Civ.App.) 164 
S.W. 50]; Brownwood v. Brown Tel- 
egraph & Telephone Co., 157 S.W. 
1168, 106 Tex. 114 [aff (Civ.App.) 152 
S.W. 709]; San Antonio, ete., R. Co. 
v. Southwestern Telegraph & Tele- 
phone Co., 55 S.W. 117, 93 Tex. 313, 
49 L.R.A. 459, 77 Am.S.R. 884; Fink 
v. City of Clarendon, (Tex.Civ.App.) 
282 S.W. 912; Texas Telephone Co. v. 
Mart, (Tex.Civ.App.) 226 S.W. 497; 
Athens Telephone Co. v. Athens, (Tex. 
Civ.App.) 182. S.W. 42; Athens Tele- 
phone Co, v. Athens, (Tex.Civ.App.) 
163 S.W. 371. 


[a] De facto corporation is con- 
sidered such for all purposes, includ- 
ing that of constructing a telephone 
line upon and across any Street, 
which right is given to telegraph 
corporations by Rev. St. (1911) art 
1231. Roaring Springs Townsite Co. 
vy. Paducah Telephone Co., (Civ.App.) 
7 eee 50 [aff 212 S.W. 147, 109 Tex. 

52]. 


7. Richmond vy. Southern Bell Tel., 
etc., Co., 19 S.Ct. 778, 174 U.S. 761, 43 
L.Ed. 1162. 
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other hand it has been held that, under the general 
rule that legislative grants must be construed strict- 
ly in favor of the public, in that whatever is not 
granted in clear and explicit terms is withheld,® a 
statute granting the right to telegraph corporations 
to construct their lines along and upon any public 
road or highway does not include telephone compa- 
nies,® and that such a statute does not give tele- 
graph companies the right to construct telephone 
lines.1° A grant to telegraph and telephone “corpo- 
rations” of the right to construct lines on the pub- 
lic highways is not applicable to private individ- 
uals,11 and a burglary alarm company has been held 
not to be a telegraph company within a statute giv- 
ing to telegraph companies the right’ to use the 
Where the legislature grants 
to municipalities the right to authorize the use of 
their streets for the construction of a telephone line, 
a municipality has power to determine what corpo- 
yation or individual shall enjoy the privilege.1* 


streets for its lines.1? 


8. See Statutes § 664. 


9. Sunset Tel., etc., Co. v. Pomona, 
164 =. 561 [rev 172 F. 829, 97 C.C.A. 
251 (rev 32 S.Ct. 477, 224 U.S. 330, 56 
L.Ed. 788)] (construing a California 
statute); Sunset Telephone & Tele- 
graph Co. v. City of Pasadena, 118 P. 
796, 161 Cal. 265. 


10. Home Tel. Co. v. Nashville, 101 
S.W. 770, 118 Tenn. 1, 11 Ann.Cas. 
824, 


11. Inyo County v. Hess, 200 P. 
373, 53 Cal.App. 415. 


12. Holmes Electric Protective Co. 
v. Armstrong, 162 N.Y.S. 770, 97 Misc. 
184. 


13. Smith v. City of Osceola, 159 
N.W. 648, 178 Iowa 200. 


14. Acme Cement ‘Plaster Co. Vv. 
American Cement Plaster Co., (Tex. 
Civ.App.) 167 S.W. 183. 


15. Cross references: 
Conditions as to: 
Location of poles and wires see in- 
fra §§ 50-53. 
Rates in be charged see supra §§ 
108-114. 
Forfeiture for noncompliance with 
conditions see infra § 48. 


16. U.S.—Mackay Telegraph & Ca- 
ble Co. v. City of Texarkana, Ark., 
199 F. 347. 

Mass.—Postal Telegraph Cable Co. 
v. Chicopee, 93 N.B. 927, 207 Mass. 
B41, 032,14. ALN. S. 997. 


Mo.—Hook v. Bowden, 128 S.W. 261, 
144 Mo.App. 331. 


N.J.—Hudson Telephone Co. v. Jer- 
sey City, 8 A. 128, 49 N.J.Law 303, 
60 Am.R. 619. 


Pa.—Lewistown Borough v. Juni- 
ata, ete., Tel. Co., 10 Pa.Dist. 562; 
Bartholomew v. Pennsylvania Tele- 
phone Co., 29 Pa.Co. 390. 


Tex.—Brownwood v. Brown ‘Tele- 
graph & Telephone Co., 157 S.W. 1163, 
ee 114 [aff (Civ.App.) 152 S.W. 
709]. 


Wash.—State v. Home Telephone & 
preset ah Co., 172 P. 899, 102 Wash. 
196. 


[a] Reasonableness of conditions. 
—(1) The right vested in a munici- 
pality, under Act (1875) § 8 (Revi- 
sion [1877] p 1175), us amended by 
Act April 20, 1909 (P. L. p 288), im- 
posing police and other proper re- 
strictions on telephone companies, 
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Private lines. 


when coupled with the duty of des- 
ignating a route through the munici- 
pality, does not justify a requirement 
that the consent of property owners 
be filed with the map of the route 
(Hudson & M. Telephone & Tele- 
graph Co. v. Township Committee of 
Linden Tp., Union County, 76 A. 444, 
80 N.J.Law 158), (2) or that a bond 
be given for the performance of re- 
quirements imposed by the munici- 
pality (Hudson & M. Telephone & 
Telegraph Co. v. Township Commit- 
tee of Linden Tp., Union County, su- 
pra), (3) or prohibiting the sale or 
transfer or rental to other parties 
without permission (Hudson & M. 
Telephone & Telegraph Co. v. Town- 
ship Committee of Linden Tp., Union 
County, supra), (4) or that municipal 
fire and police wires be carried on the 
poles free of charge (Hudson & M. 
Telephone & Telegraph Co. v. Town- 
ship Committee of Linden Tp., Union 
County, supra), (5) or that the own- 
ership of the poles and wires shall 
vest in the municipality in case of 
abandonment or nonuser (Hudson & 
M. Telephone & Telegraph Co. v. 
Township Committee of Linden Tp., 
Union County, supra). (6) But a 
provision for the removal of wires in 
case of abandonment or  nonuser 
(Hudson & M. Telephone & Telegraph 
Co. v. Township Committee of Lin- 
den Tp., Union County, supra), (7) 
and for temporary removal to permit 
moving houses (Hudson & M. Tele- 
phone & Telegraph Co. v. Township 
Committee of Linden Tp., Union 
County, supra), (8) and forbidding 
the trimming of trees without con- 
sent (Hudson & M. Telephone & Tele- 
graph Co. v. Township Committee of 
Linden Tp., Union County, supra) are 
reasonable and proper. (9) It is a 
reasonable regulation that a telegraph 
company, licensed to erect and main- 
tain its lines in city streets, shall per- 
mit the city to place its electric wires 
on such poles free of charge, and oth- 
er corporations to place their wires 
there on payment of reasonable com- 
pensation, the expense to the com- 
pany from the presence of the city’s 
wires being slight, and probably not 
more than the expense to the city for 
inspection of the company’s wires, 
and this, although the presence of the 
city’s wires requires those making re- 
pairs on the company’s line to exer- 
cise greater care to avoid danger, and 
although the company has to increase 
its voltage because of inductive dis- 
turbances over its entire system. 
Postal Telegraph Cable Co. v. City of 
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A telephone line constructed only 


for private use has no right to occupy the public 
highways under a statute granting such right to 
telephone companies.*+ 


[§ 43] c. Conditions Attached to Grant.*® Where 
municipal consent is necessary for the construction 
of telegraph or telephone lir-2s in its streets, 1t may 
ordinarily be granted subject to any reasonable and 
proper conditions;1® particularly where consent 1s 
necessary not only for construction, but also for 
maintenance,!? and the reasonableness of the con- 
ditions is a, question for the determination of the 
courts;1® but the municipality cannot legally im- 
pose any conditions other than those permitted by 
the legislature,!® unless they can be sustained un- 
der its general police powers with regard to the 
control and regulation of its streets;?° and a local 
board can impose no conditions other than those 
imposed by statute or ordinance.”! It has been held, 


Chicopee, 93 N.E. 927, 207 Mass. 341, 
32 L.R.A.N.S. 997 (holding further 
that where the city used the poles for 
ten years for its wires, an injunction 
against the continuance of the city’s 
wires there should not be granted, 
but any relief should be by compen- 
sation in damages, even if the ordi- 
nance went too far by such require- 
ments, and the existence of the city’s 
wires on the company’s poles be a 
technical invasion of its rights, as the 
erection of new poles by the city 
would not only require a great expen- 
diture, but would involve a crowding 
of the streets). (10) A condition that 
the company should install no party 
lines is valid, and is a part of the con- 
tract which may be enforced by the 
city. City of Louisville v. Louisville 
Home Telephone Co., 148 S.W. 13, 149 
Ky. 234, Ann.Cas.1914A 1240. (11) A 
municipality may legally annex to 
the grant of a telephone franchise a 
condition limiting the rates to be 
charged to its citizens... Campbells- 
ville v. Taylor County Telephone Co., 
18 S.W.(2d) 305, 229 Ky. 843: Mober- 
ly v. Richmond Tel. Co., 108 S.W. 714, 
126 Ky. 369, 31 Ky.L. 783. (12) Reg- 
ulation of charges generally see in- 
fra §§ 108-114. 


[b] Payment of part of gross re- 
ceipts.—City of Mitchell v. Dakota 
Central Telephone Co., 127 N.W. 582. 
25) SD 4095. 8 


{c] Interstate business.—An ex- 
ception of telegraph and telephone 
lines doing an interstate business 
from a franchise act imposing condi- 
tions to the occupancy of streets does 
not extend to the poles and wires with 
which the company connects with lo- 
cal subscribers. Pomona v. Sunset 
Telephone & Telegraph Co., 32 S.Ct. 
477, 224 U.S. 330, 56 L.Wd. 788 [rev 
tht 829, 97 C.C.A. 251 (rev 164° 


17. Southern Bell Tel., etc., Co. v. 
Richmond, 103 F. 31, 44 C.C.A. 147 
[app dism 22 S.Ct. 934, 46 L.Ed. 1264]. 


18. Mackay Telegraph & Cable Co. 
ae of Texarkana, Ark, 199 F. 


19. Missouri River Tel. Co. 4 Vie 
Mitchell, 116 N.W. 67, 22 S.D. 191. 


20. State v. Milwaukee Independ- 
ent Tel. Co,, 114 N.W. 108, 315, 133 
Wis. 588; Wisconsin Tel. Co. v. Mil- 
waukee, 104 N.W. 1009, 126 Wis. 1. 


21. State v. Flad, 23 Mo.App. 185. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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however, that where the constitution provides that 
no telephone line shall be constructed within the 
limits of a municipality without the consent of the 


local authorities, the municipality may grant its 


consent on such terms and conditions as it may 
choose to impose.??, Where a company accepts an 
ordinance granting it the right to occupy the streets 
of a municipality, it cannot repudiate the condi- 
tions imposed by the ordinance, if they are not con- 
trary to public policy or prohibited by statute,?* 
and it has been held that a telegraph or telephone 
company, by accepting the rights granted, may be 
bound by a condition annexed thereto which the 
municipality was not authorized to impose.24 But 
a telephone company may attack as invalid, because 
a revenue measure, an ordinance providing for li- 
cense fees, notwithstanding its franchise is made 
subject to such ordinance,?*° and where, pursuant to 
statute, the designation of streets or manner of 
constructing the line is made by a court, the court 
cannot insert requirements not authorized by the 
statute, although assented to by the company.” A 
municipal ordinance granting rights in the streets 
to a telephone company, and providing that the 
grantee shall file his acceptance with the city clerk 
or board of aldermen, is sufficiently complied with 
by a memorandum at the foot of the ordinance, 
signed by the grantee, stating that it was accepted 
on a certain date.27 Where municipal consent to 
the occupation of its streets has once been given it 
eannot be repudiated by the municipality without 
the consent of the grantee,?® or made subject to 


‘new conditions not justifiable under its police pow- 


ers,2° but the conditions on which the right was 
granted may, with the consent of the grantee, be 
modified by the municipality,*=° and the motive of 
the city council in so doing cannot be inquired into 
on the ground of fraud unless it is manifest that a 
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flagrant wrong has been perpetrated and valuable 
rights have been surrendered for the benefit of pri- 
vate individuals.3! The consent of citizens of the 
municipality or of subscribers to the company’s serv- 
ice is not necessary in order to change the condi- 
tions of the grant.?2 ; 


Reservation by state of right to prescribe condi- 
tions. Where the state in granting a telephone com- 
pany the right to use the streets of a city for its 
lines does not specify the conditions of such use, 
the power to prescribe such conditions is reserved.?* 


Purchase of property subject to restrictions. 
Where a company under an ordinance has a right 
to construct a local exchange purchases one which 
is already in existence it may use the property 
free from the restrictions under which it was orig- 
inally placed in the streets.34 Where, however, a 
telephone corporation is granted the right and priv- 
ilege to use public highways on which to construct 
lines of telephone wires free from any grant made 
by subordinate, legislative bodics, the right to do 
so applies not only to lines constructed by them but 
to lines in place which it acquires by purchase from 
private individuals and which were constructed un- 
der franchises granted by boards of supervisors.®> 


Bend. Where an ordinance consenting to an as- 
signment of a telephone franchise required the fil- 
ing of a bond to secure the construction of the sys- 
tem by the assignee before it should become effec- 
tive, if no bond is filed by the proposed assignee no 
action may be maintained on a bond filed by the 
assignor.2°% 


[§ 44] d. Nature and Extent of Rights Acquir- 
ed°°—(1) In General. The general rules governing 
the construction of statutes*? and municipal ordi- 


Bayonne v. Lord, 38 A. 752, 61 


22. Vermillion v. Northwestern 
Telephone Exch. Co., 189 F. 289, 292, 
TIT VCClAY 21: “Mitchell *v... Dakota 
Central Telephone Co., (S.D.) 127 N. 
W. 582, 584. 


“Tt is quite apparent from this sec- 
tion of the Constitution that there is 
reserved to the municipality the right 
to grant or refuse to grant to tele- 
phone companies the privilege or 
franchise for establishing a_ tele- 
phone system within the municipal- 
ity, and that it necessarily follows 
that, if it had the right to refuse to 
grant such franchise or privilege, it 
necessarily has the right to grant the 
same upon such terms and conditions 
as it may choose to impose, and, if the 
telephone company accepts the con- 
ditions, they become binding upon the 
company.” Mitchell v. Dakota Cen- 
tral Telephone Co., supra [quot Ver- 
million v. Northwestern Telephone 
Exch. Co., supra]. 

23. Sumter Gas & Power Co. V. 
City of Sumter, 283 F. 931 [motion gr 
AGS CLAr 1, 260 Ut.2009, 69) haluds 
482]; Cumberland Tel., etc., Co. v. 
Evansville, 143 F. 238, 74 C.C.A. 368 
[aff 127 F. 187]; Springfield v. Cen- 
tral Union Telephone Co., 184 Ill.App. 
400; Cumberland Tel., etc., Co. Vv. 
Cartwright Creek Tel. Co., 
875, 128 Ky. 395, 32 Ky.L. 1357; 
berly v. Richmond Tel. Co., 103 S.W. 
714, 126 Ky. 369, 31 Ky.L. 783; Postal 
Tel. Cable Co. v. Newport, 76 S.W. 
159, 25 Ky.L. 635; People ex_rel. 
Western Union Telegraph Co. v. Pub- 
lic Service Commission of New York, 
Second Dist., 183 N.Y.S. 659, 192 App. 


N.E. 220, '230 N.Y. 95, 12 -A.L.R. 930 
and am den 130 N.E. 933, 230 N.Y. 
657];. Jamestown v. Home Tel. Co., 
109 N.Y.S. 297, 125 App.Div. 1. See 
Texas Telephone Co. v. City of Mart, 
(Tex.Civ.App.) 226 S.W. 497 (holding 
that a license to use streets granted 
to a telephone company by the au- 
thorities of a municipality must be 
complied with so long as the company 
accepts the benefits). 


[a] Waiver.—Where plaintiff mu- 
nicipality participated in the hearing 
before the board of railroad commis- 
sioners in fixing rates to be charged 
by defendant telephone company, and 
the rates were fixed by the commis- 
sion so as to give a return of 5 per 
cent on defendant’s real estate and 
5% per cent on its plant, but this de- 
termination of rates did not take into 
consideration any payment by defend- 
ant to plaintiff of a percentage of de- 
fendant’s gross earnings under the 
terms of plaintiff's ordinance, it 
would be unfair to require such pay- 
ment to plaintiff; it being fair to pre- 
sume that, if plaintiff had insisted 
upon compliance with the ordinance, 
the rates would have been increased 
to cover such additional expense. 
City of Huron v. Dakota Central Tele- 
phone Co., 193 N.W. 673, 46 S.D. 452. 


24, Southern Bell Tel., etc., Co. v. 
Richmond, 103 F. 31, 44 C.C.A. 147 
[appeal dism 22 S.Ct. 934, 46 L.Ed. 
1264]. 


25. Marietta v. Columbia Tel. Co., 
29 Pa.Dist. 32. 


N.J.Law 136. 


27. Hook v. Bowden, 128 S.W. 261, 
144 Mo.App. 3381. 


28. See infra § 48. 


29. Southern Bell Tel., ete, Co. v. 
Mobile, 162 F. 523; City »f Des 
Moines v. Iowa Telephone Co., 162 N. 
W. 323, 181 Iowa 1282; Chesapeake, 
etc., Tel. Co. v. Baltimore, 43 A. 784, 
44 A. 1033, 89 Md. 689. 


30. People v. Chicago Telephone 
Co., 91 N.E. 1070, 245 Ill. 154; People 
v. Chicago Telephone Co., 91 N.E. 
1065, 245 Ill. 121; Lutes v. Fayette 
Home Telephone Co., 160 S.W. 179, 155 
ey s5oos 


31. Lutes v. Fayette Home Tele- 
phone Co., supra. 


82. People v. Chicago Telephone 
Co., 91_N.B. 1070, 245 Till. 154; Peo- 
ple v. Chicago Telephone Co., 91 N.E, 
1065, 245 Ill. 121. 


33. Iowa Telephone Co. y. City of 
Keokuk, 226 F. 82. 


34. City of Vermillion v. North- 
western Telephone Exch. Co., 189 F. 
289, 111 .CGVA. 21. 


35. Inyo County v. Hess, 200 P. 
die, 06 CalApp. 415. © 

85144. City of Salem v. Home Tel- 
ephone & Telegraph Co., 122 P. 290, 
61 Or. 319. 

36. Acceptance of municipal grant 
as binding contract see infra § 45. 


387. See Statutes § 563 et sea. 
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nances®® are applicable in determining the nature 
and extent of rights granted in public streets or 
highways,®® and the grant will be strictly construed 
against the grantee.*® <A right to use the streets, 
when duly granted, vests in the company an ease- 
ment which is a property right and entitled to all 
the constitutional ‘protection afforded to other prop- 
erty and contracts;41 and, like other property, is 
alienable and assignable,*? and subject to taxation ;** 
but the right must be exercised in such manner as 
not unnecessarily to obstruct or injure the street 
or highway,** and subject to all proper legislative 
or municipal regulations.*® A franchise granted by 
the state to construct and operate telegraph lines 
over public highways necessarily implies the right 
to maintain such lines.4® So the right to construct 
a telegraph or telephone line in a street or highway 
includes the right to place therein necessary and 
proper appliances for such purpose,*’ subject to 
public user of the street;*® but does not authorize 
any invasion of adjoining private property.*® A 
telephone company which has acquired a right of 
way for its line on a public highway is entitled to 
make any use of the easement in the future which 
may incidentally be necessary or convenient for the 
principal purpose for which it was acquired.®° 
Where the constitution provides that a telegraph 


88. See Municipal Corporations §§ 41. 
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Owensboro v. Cumberland Tel- 
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or telephone company shall not occupy the streets 
of a city without municipal consent,®! and that such 
consent shall only be granted by a sale to the high- 
est bidder,®? the right or franchise so granted by 
a municipality is not’ the right-to carry on such 
business in the city, which is a right that the mu- 
nicipality could not deny, but is merely the right 
to occupy some part of the public streets.*? 


Franchise or license. In some cases it has been 
held that the rights and privileges granted to tel- 
egraph or telephone companies by a municipality 
are not franchises, but merely licenses,®* and not 
exclusive,®® notwithstanding by a constitutional or 
statutory provision such municipal consent is nee- 
essary;°® but the term “franchise” is frequently 
used in this connection,®” and it has been held even 
where the right to occupy public streets is termed 
a license and not a franchise, that such right, since 
it ean only be granted pursuant to legislative au- 
thority, may be inquired into by information in the 
nature of quo warranto.®°® 


[§ 45] (2) Franchise as Contract. A grant by a 
municipality of rights, franchises, or privileges to 
a telegraph or telephone company and their accept- 
ance by such company constitute a contract,®® which 
is binding upon the municipality so that it cannot 


guished generally see Franchises §§ 


904-919, 3795-3801. 


39. U.S.—City of Mitchell v. Da- 
kota Central Telephone Co., 38 S.Ct. 
362, 246 U.S. 396, 62 L.Ed. 793; City of 
Vermillion v. Northwestern Tele- 
ied Exch. Co., 189 EF. 289, 111 C.C.A.. 

1S 


Cal.—Sunset Telephone & Tele- 
graph Co. v. Pasadena, 118 P. 796, 161 
Cal. 265. 


Iowa.—City of Cherokee v. North- 
western Bell Telephone Co., 202 N.W. 
886, 199 Iowa 727. 


Ky.—Jackson-Hazard Telephone 
Co. v. Holliday’s Adm’r, 136 S.W. 135, 
143 Ky. 149. 


Minn.—State ex rel. Northwestern 
Telephone Exch. Co. v. City of Thief 
rice Falls, 113 N.W. 1057, 102 Minn. 
425, 


N.J.—Northwestern Telephone & 
Telegraph Co. v. Hepburn, 69 A. 249, 
73 N.J.Eq. 657 [rev on other grounds 
65 A. 747, 72 N.J.Eq. 7]. 


Tenn.—Western Union Telegraph 
Co. v. Nashville, etc., R. Co., 182 S.W. 
254, 133 Tenn. 691. 


[a] Docai or through business.— 
(1) A grant to a company engaged in 
the business of operating local ex- 
changes as well as through lines of 
the right to construct a telephone line 
has been construed to include the 
right to construct local exchanges; 
(City of Vermillion v. Northwestern 
Telephone Exchange Co., 189 F. 289) 
(2), but, on the other hand, it has 
been held that where a company was 
primarily engaged in the business of 
conducting a long distance system 
and only established local exchanges 
in a comparatively few instances, a 
resolution granting the right to con- 
struct a telephone line did not neces- 
sarily include local exchange lines 
(State ex rel. Northwestern Tel. 
Hxch. Co. v. City of Thief River Falls, 
113 N.W. 1057, 102 Minn. 425). 


40. City of Mitchell v. Dakota Cen- 
tral Telephone Co., 38 S.Ct. 362, 246 U. 
S. 396, 62 L.Hd. 793. 


ephone & Telegraph Co., 33 S.Ct. 988, 
230 U.S. 58, 57 L.Ed. 1389; Southern 
Bell Tel., etc., Co. v. Mobile, 162 F. 
523; Morristown v. Hast Tennessee 
Tel, Co.,,115..F. 304, 58 CCA. 132° 


_Injury to, or interference with, 
lines or property see infra §§ 374, 375. 


42. Owensboro v. Cumberland Tel- 
ephoné & Telegraph Co., 33 S.Ct. 988, 
230. U.S. 58, 57 Ld. 1389... See gen- 
erally supra § 21. 


43. Owensboro v. Cumberland Tel- 
ephone & Telegraph Co., 33 S.Ct. 988, 
230 U.S. 58, 57 L.Ed. 1389. 


Liability of telegraph and telephone 


companies to taxation generally see 
Taxation § 323. 


44. See infra § 55. 
45. See infra §§ 96-120. 
46. Western Union Telegraph Co. 


v. Hopkins, 116 P. 557, 160 Cal. 106. 


47. Simonds v. Maine Tel., etc., 
Co., 72 A. 175, 104 Me. 440, 28 L.R.A. 
N.S. 942. 


48. Bush v. Goodno, 
271, 233 App.Div. 152. 


49. See infra §§ 61, 62. 


50. Western Union Tel. Co. v. Pol- 
hemus, 178 F. 904, 102 C.C.A. 105, 29 
L.R.A.N.S, 465 [rev 167 EF. 281]. 


251 N.Y.S. 


51. See supra § 88. 
52. See supra § 39. 
53. Bland v. Cumberland Tel., etc., 


Co., 109 S.W. 1180, 338 Ky.L. 399. 


54. Dakota Cent. Tel. Co. v. Huron, 
165 F. 226; Chicago v. Chicago Tel. 
Coi,-82-N;E. 607, 230 D215 Gras LaRs 
A.N.S. 1084, 12 Ann.Cas. 109; People 
v. Chicago Tel. Co., 77 N.E. 245, 220 
Ill. 238; People v. Central Union Tel. 
Co., 61 “N.Ei 428, 192 Ill. 307%; 85 Am. 
S.R. 338; Rock Island y. Central Un- 
ion Tel. Co., 1382 Ill.App. 248. See Co- 
balt v. Temiskaming Telephone Co., 
59. Can.S.C. 62 (license, coupled with 
an interest). 


“Franchise” and “license” distin- 


17-22. 


55. Rock Island v. Central Union 
Tel. Co., 132 Ill.App. 248 (holding that 
a municipality granting the right to 
a_telephone company to construct 
and maintain a telephone system may 
subsequently grant to another com- 
pany a like privilege). 


Exclusive and conflicting rights 
generally see infra § 46. 


56. Dakota Cent. Tel. Co. v. Huron, 
165 F. 226. 


_ 57. Old Colony Trust Co. v. Wich- 
ita, 123 F. 762 [aff 132 F. 641, 66 C.C. 
A. 19]; Mt. Pleasant Tel. Co. v. Ohio, 
ete.,, Del..-Co. 2.0403 App. 276 Guns 
berland Tel., etc., Co. v. Cartwright 
Creek Tel. Co., 108 S.W. 875, 128 Ky. 
895, 32. Ky.L. 1357. 


58. People v. Chicago Tel. Co. 
N.E. 245, 220 Mil. 238." ae 


59. U.S.—Sumter Gas, etc, Co. ¥. 
Sumter, 283 F. 931 [motion gr 45 S. 
Ct. 11, 266 U.S. 639, 69 L.Wd. 482]; 
Southern Bell Tel., etc, Co. v. Mo- 
bile, 162 F. 523; Cumberland Tel., 
etc., Co. v. Evansville, 143 F. 238, 74 
C.C.A. 368 [aff 127 F. 187]; Morris- 
town v. East Tennessee Tel. Co., 115 
He s0e bo" C:GxA ee? 


Ill.—People v. Chicago Telephone 
Co., 91 N.B. 1070, 245 Ill. 154; Doane 
v. Chicago Telephone Co., 91 N.E. 
1065, 245 Ill, 121; Chicago v. Chicago 
Tel. Co., 82 N.E. 607, 230 Ill. 157, 13 
L.R.A.N.S. 1084, 12 Ann.Cas. 109; 
London Mills v. White, 70 N.B. 313, 
208 Ill. 289; People v. Central Union 
Tel. Co., 61 N.E. 428, 192 Tll. 307, 85 
Am.S.R. 338; Rock Island v. Central | 
Union Tel. Co., 132 Tll.App. 248. 


Ilowa.—Schnieders vy. Incorporated 
Town of Pocahontas, 234 N.W. 207: 
Des Moines v. Iowa Telephone Co., 
162 N.W. 323, 181 Iowa 1282. 


Ky.—Cumberland Tel., etc., Co. v. 
Cartwright Creek Tel. Co., 108 S.W. 
875, 128 Ky. 395, 32 Ky.L. 1357. 


Md.—Chesapeake, etc., Tel. Co. v. 
Baltimore, 45 A. 446, 90 Md. 638; — 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Bay 
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be revoked or rescinded without cause,®® or the 
rights granted be nullified or materially impaired,®! 
or made subject to new and burdensome conditions 
not justifiable under the municipality’s police pow- 
ers;°? and it is also binding upon the company as 
to the conditions imposed.*? However, where the 
state law authorized telephone corporations to use 
the streets of municipalities, subject only to their 
police regulations, an ordinance which granted a 
telephone company the right to use the streets, in 
consideration of free telephone service to the mu- 
nicipality, is not a contract, for the municipality 
could not barter the exercise of its police power for 
free telephones. *+* 


Reformation of ordinance granting franchise. 
Even if a municipal ordinance granting a telephone 


franchise is subject, like other contracts, to refor-| 


mation to conform to the understanding of the par- 
ties,°® such reformation cannot be had in the absence 
of proof of a preéxisting agreement not expressed 
in the ordinance.**® 


Mandamus will not lie to enforce the contract be- 
tween a municipality and a telephone company grow- 
ing out of an ordinance authorizing the company 
to occupy its streets, and imposing conditions ac- 
cepted by the company;** but the writ will lie to 
compel the performance of a duty to the public aris- 
ing under such ordinance and acceptance, as dis- 
tinguished from a duty owing merely to the munic- 
ipality.®§ 


[§ 46] e. Exclusive and Conflicting Rights. A 
telephone company to which a franchise has been 
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granted to erect and maintain poles and wires in 
the streets of a municipality has no such exclusive 
rights in such streets as will prevent a subsequent 
grant of rights therein to other public utilities, even 
though they may, to some extent, interfere with 
the operation of the telephone system.*® On the 
other hand it has been held that priority of time 
carries with it priority of right,7° and that the rights 
of a telephone company which has, by authority of 
law, constructed its line in city streets are supe- 
rior to the rights of an electric transmission line 
constructed in. the streets under a subsequent grant, 
so as to interfere with the telephone lines.71 Where 
a municipal ordinance does not expressly grant to 
a telephone company an exclusive right in the streets, 
such right must be ascertained by clear and neces- 
sary implication from the language used;72 and a 
requirement in the grant that the telephone com- 
pany furnish full service to the city does not show 
an exclusive privilege conferred on the company.7? 
Where the grant of an exclusive right to occupy city 
streets with telephone poles and wires is invalid, 
the word “exclusive” may be eliminated, and the re- 
mainder of the ordinance may stand, provided the 
word does not constitute an inducement to the pas- 
sage of the ordinance.74 


[§ 47] f. Duration and Termination of Rights. 
Unless restricted by constitutional or statutory pro- 
visions, a municipality may fix the duration of a 
grant to telegraph or telephone companies to oc- 
cupy its streets,7° and may, by a subsequent ordi- 
nance, extend the terms of the grant.7° Where a 
municipality by ordinance has granted certain rights 


Chesapeake, etc., Tel. Co. v. Balti- 
more, 43 A. 784, 44 A. 1033, 89 Md. 
689. 


Neb.—Zimmerer v. Stuart, 130 N.W. 
300, 88 Neb. 530. 


N.Y.—Western Union Tel. Co. v. 
Syracuse, 53 N.Y.S. 690, 24 Misc. 338 
[mod 55 N.Y.S. 1151, 35 App.Div. 631]. 


N.D.—Northwestern Tel. Exch. Co. 
vy. Anderson, 98 N.W. 706, 12 N.D. 585, 
102 Am.S.R. 580, 65 L.R.A. 771. 


60. See infra § 48. 


61. U.S.—Southern Bell Tel., etc., 
Co. v. Mobile, 162 F. 523. 


Tll.—Rock Island v. Central Union 
Tel. Co., 132 Ill.App. 248. 


Iowa.—Schnieders v. Incorporated 
Town of Pocahontas, (Iowa) 234 N. 
W. 207. 

Md.—Chesapeake, etc., Tel. Co. Vv. 
Baltimore, 43 A. 784, 44 A. 1033, 89 
Md. 689. 


N.Y.—Western Union Tel. Co. ¥. 
Syracuse, 53 N.Y.S. 690, 24 Misc. 338 
[mod 55 N.Y.S. 1151, 35 App.Div. 631]. 


N.D.—Northwestern Tel. Exch. Co 
vy. Anderson, 98 N.W._706, 12 N.D. 
585, 102 Am.S.R. 580, 65 L.R.A. eee 


[a] Municipality will be enjoined 
from illegally interfering with or de- 
stroying the property of a telephone 
company which is conducting a tele- 
phone system pursuant to an_ordi- 
nance which it has accepted and act- 
ed upon. Southern Bell Tel., etc., Co: 
vy. Mobile, 162 F. 523; Rock Island 
vy. Central Union Tel. Co., 132 I1].App. 
248. an 

62. See supra § 43. 

63. See supra § 43. 


64 City of Kenosha yv. Kenosha 


Home Telephone Co., 135 N.W. 848, 
149 Wis. 338. 


65. See Reformation of Instru- 
ments § 34. 


66. Campbellsville v. Taylor Coun- 
ty Telephone Co., 18 S.W.(2d) 305, 229 
Ky. 843. 


67. Chicago v. Chicago Tel. Co., 82 
NE. 6070-280). T1157, 203) 1. ReACN.S. 
1084, 12 Ann.Cas. 109. 


68. People v. Commercial Tele- 
phone & Tel./Co., 115 N.B. 379, 277 
Ill. 265, L.R.A.1917D 704; Chicago v. 
Chicago Tel. Co., 82 N.E. 607, 230 Ill. 
157, 13 L.R.A.N.S. 1084, 12 Ann.Cas. 
109. 


Mandamus to compel performance 
of public duties generally see Manda- 
mus §§ 471-514. 


69. Cincinnati Inclined Plane R. 
Co. v. City, ete., Tel. Assoc., 27 N.E. 
890, 48 OhioSt. 390, 29 Am.S.R. 559, 
12 L.R.A. 534. 


{a] Ilustration.—The fact that a 
telephone company acquired and en- 
tered on the exercise of a franchise 
to erect and maintain its telephone 
poles and wires on the streets of a 
city prior to the operation of an elec- 
tric railway thereon will not give the 
telephone company, in the use of the 
streets, a right paramount to the 
easement of the public to adopt and 
use the best and most approved mode 
of travel thereon; and, if the opera- 
tion of the street railway by elec- 
tricity as the motive power tends to 
disturb the working of the telephone 
system, the remedy of the telephone 
company will be to readjust its meth- 
ods to meet the condition created by 
the introduction of electro-motive 
power on the street railway. Cincin- 
nati Ieclined Plane Ry. Co. v. City & 
Suburban Tel. Assoc., 27 N.E. 890, 48 


OhioSt. 390. 


70. Tri-County Mut. Telephone Co. 
v.. Bridgewater Electric Power Co., 
167 N.W. 501, 40 S.D. 410; Paris Elec- 
tric Light, etc., Co. v. Southwestern 
Telegraph & Telephone Co., (Tex.Civ. 
App.) 27 S.W. 902; Bell Telephone 
Co. v. Belleville Electric Light Co., 
12 Ont. 571. 


71. Tri-County Mut. Telephone Co. 
v. Bridgewater Electric Power Coa., 
167 N.W. 501, 40 S.D. 410; Paris Elec- 
tric Light, etc., Co. v. Southwestern 
Telegraph & Telephone Co., (Tex.Civ. 
App.) 27 S.W. 902; Bell Telephone Co. 
v. Belleville Electric Light Co., 123 
Ont. 571+. Canadian. Pacs "Rw Cosme 
Falls Power Co., 10 Ont.W.R. 1125. 


Injuries to, or interference with, 
telegraph or telephone lines generally 
see infra §§ 374-375. 


72. Fink v. Clarendon, 
App.) 282 S.W. 912. 


73. Fink v. Clarendon, supra. 


74. Zimmerer v. Stuart, 130 N.W. 
300, 88 Neb. 530. 


75. Vermillion v. Northwestern 
Telephone Exch. Co., 189 F. 289, 111 
C.C.A. 21; Zimmerer v. Stuart, 130 N. 
W. 300, 88 Neb. 530. 


76.. Zimmerer v. Stuart, supra. 


[a] Repeal of prior ordinance,—. 
A city ordinance conferred on one au- 
thority to erect and maintain a tele- 
phone system in a city without limi- 
tation of duration of the right, except 
that it provided that he should main- 
tain a suitable central office for two 
years. Subsequent to the two-year 
period, another ordinance was’ passed 
granting such person the exclusive 
right to occupy the streets and pub- 
lic grounds of the city with such tel- 
ephone system for ten years, and pro- 


(Tex.Civ. 


mer 


iy 
a a 
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and privileges to a telegraph or telephone compa- 
ny, a subsequent ordinance granting other or addi- 
tional rights to such company does not necessarily 
repeal the former ordinance;*7 but under some cir- 
cumstances an acceptance by the company of the 
second ordinance may estop it to claim any further 
rights under the original ordinance.’* The fran- 
chise will terminate at the expiration of the time 
limited,’® although the municipal authorities have 
no right, without notice to the company, to cut down 
and remove the wires after the expiration of such 
time.®° A grant by municipal ordinance to an in- 
corporated telephone company, its successors, and 
assigns, of the right to occupy the streets for its 
lines is a grant of a property right in perpetuity, 
unless limited in duration by the grant itself, or 
asa consequence of some limitation imposed by 
statute, or by the corporate powers of the munici- 
pality making the grant,§1 and.is not limited to the 
corporate life of the grantee,*? although it has been 
held that a grant of a perpetual franchise, fixing 
the conditions of its exercise, is against public pol- 
iey.8* But, where a statute authorizes a municipal- 
ity to grant the use of its streets to a telephone com- 
pany for a limited period of time, an ordinance 
awarding a perpetual franchise to a company is 
ultra vires and void.** 
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Giger, [§§ 47-48 
Ordering removal cf poles and wires on expira- 
tion of franchise; equitable relief. A telephone 
company which unlawfully occupies the s:reets of 
a city after its franchise to do so has expired, and 
which has refused the demand of the eity that it 
renew the same, is not entitled‘ to relief in equity 
on the ground that the removal of the poles and 
wires as obstructions to the streets was ordered by 
resolutions, instead of by ordinance, or was other- 
wise informal.®> 


Vacation of street.8° The rights of a company 
which has erected its poles and wires in a street by 
municipal consent are terminated by a subsequent 
ordinance vaéating the street,®* and the company 
has no standing to restrain the owner of the bed 
of the street from removing such poles and wires.®* 


[§ 48] g. Revocation or Forfeiture of Rights.*° 
A municipal grant to a telegraph or telephone com- 
pany, and its acceptance by the grantee, constitutes 
a contract®® which eannot be revoked or rescinded 
without cause,®! even though the constitution pro- 
vides that every franchise shall forever remain sub- 
ject to revocation, alteration, or amendment;°? and~ 
where, under statutory authority, a telephone com- 
pany constructed its lines in city streets, thereby 
securing a perpetual franchise of occupation, which 


viding that the rights secured to him[ Telegraph Co. v. Pittsburg, McKees- ) 243; Lewistown Borough y. Juniata, 


under the former ordinance were re-| port & Y. R. Co., 55 Pa.Super. 237. 
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the later ordinance. “It. was held that, poe To ee goes McKees- | Mitchell, 116 N.W. 67, 22 S.D. 191. 


served and confirmed in him and re- 

pealed all ordinances in conflict with 88. Central 
with the exception of ratifying and 
validating the occupation of the 89. 
streets and public grounds by the 90. 
poles and wires during the time in 

excess of the two years, the former 91. 
ordinance was 


Generally see supra § 28. 
See supra § 45, 


U.S.—Sumter' Gas, ete., Co. v.| ground or elsewhere, is, as against a 
repealed, and the] Sumter, 283 F. 931 [motion gr 45 S.Ct. 


etc., Tel. Co., 10 Pa.Dist. 562. 
S.D.—Missouri River Tel. Co. v. 


[a] Revocation held unreasonable. 
—Ordinance, requiring removal of 
poles and wires from streets and not 
authorizing placing them  under- 


telegraph company operating a line 


rights of the parties were to be meas- 
ured by the repealing ordinance. 
Zimmerer v. Stuart, 130 N.W. 300, 88 
Neb. 530. 


77. Wichita v. Old Colony Trust 
Co., 132 F. 641, 66 C.C.A. 19 [aff 123 
¥. 762). 

78. Cumberland Tel., etc., Co. v. 
Evansville, 143 F. 238, 74 C.C.A, 368 
pate La. 13877. 


79. Mutual Union Tel. Co, v. Chi- 
cago, 16 F. 309, 11 Biss. 539. 


[a] Ejection from street.—A city, 
unless restrained by statute, can eject 
a utility corporation from the streets 
after the expiration of its franchise. 
City of Louisville v. Louisville Home 
Telephone Co., 279 F. 949. 


£0. Mutual Union Tel. Co. v. Chi- 
cago, supra. 


81. City of Owensboro v. Cumber- 
land Telephone & Telegraph Co., 33 
S.Ct. 988, 230 U.S. 58, 57 L.Hd. 1389. 


82. City of Owensboro v. Cumber- 
land Telephone & Telegraph Co., su- 
pra. 


83. Iowa Telephone Co, vy. City of 
Keokuk, 226 F. 82. 


84. Cobalt v. Temiskaming Tele- 
phone Co., 59 Can.S.C. 62 [rev 44 Ont. 
L. 366 (rev 42 Ont.L. 385)]. 


85. Sunset Telephone & Telegraph 
Co. v. City of Pomona, 164 F. 561 [rev 
Moen o207 Ot C.CoA. 251. (rey. $2.8. 
Ct. 477, 224 U.S. 330, 56 L.Ed. 788)]. 


86. Rights of abutting owner on 
vacation of street see infra § 56. 


87. Central District & Printing 


For later cases, developments and changes in the law see Annotations, 


11, 266 U.S. 639, 69 L.Ed. 482]; Postal 
Telegraph-Cable Co. v. Ingraham, 228 
F. 392; Morristown v. East Tennes- 
see Tel. Co.,-115 F. 304, 53 C.C.A. 132. 


Ala.—Town of New Decatur v. 
American Telephone & Telegraph Co., 
58 So. 6138, 176 Ala. 492, Ann.Cas. 
1915A 875. 


Ill.—City of Vandalia v. Postal Tel- 
egraph-Cable Co., 113 N.E. 65, 274 Ill. 
173, Ann.Cas.1917E 523; People v. 
Chicago Telephone Co., 91 N.EB. 1070, 
245 Ill. 154; People v. Chicago Tele- 
phone Co., 91 N.B. 1065, 245 Ill. 121; 
London Mills v. White, 70 N.E. 313, 
208 Ill. 289; People v. Central Union 
Tel. Co., 61 N.E. 428, 192 Ill. 307, 85 
Am.S.R. 338; Rock Island y. Central 
Union Tel. Co., 132 Ill.App. 248; Peo- 
ple v. Citizens’ Telephone Co. of Pe- 
kin, 186 Ill.App. 260. 


Iowa.—Schnieders v. Incorporated 
Town of Pocahontas, 234 N.W. 207. 


Md.—Chesapeake, ete., Tel. Co. v. 
Baltimore, 43 A. 784, 44 A. 1033, 89 
Md. 689. 


Minn.—Northwestern Tel. Exch. 
Co. v. City of Minneapolis, 83 N.W. 
527, 86 N.W. 69, 81 Minn. 140, 53 L.R. 
A. 175. 

N.J.—Hudson Tel. Co. v. Jersey 
City, 8 A. 123, 49 N.J.Law 303, 60 Am. 
RR. 2619: 

N.Y.—Western Union Tel. Co. v. 
Syracuse, 53 N.Y.S. 690, 24 Misc. 338 
[mod 55 N.Y.S. 1151, 35 App.Div. 631]. 


N.D.—Northwestern Tel. Exch. Co. 
v. Anderson, 98 N.W. 706, 12 N.D. 585, 
102 Am.S.R. 580, 65 L.R.A. 771. 


Pa.—Central Dist. Printing, etc., 
Co. v. Freedom Borough, 20 Pa.Dist, 


of poles and wires in such streets 
under previous accepted ordinance, 
invalid, because unreasonable. City 
of Vandalia v. Postal Telegraph-Cable 
Co., 113 N.E. 65, 274 Ill. 178, Ann.Cas. 
1917E 523. 


[b] Effect of constitutional and 
statutory provisions.—(1) The right 
to use city streets for telephone pur- 
poses under a charter giving a tele- 
phone company, with the consent of 
city council, the right to construct a 
telephone system in Louisville, Ky., 
was not made subject to municipal 
revocation by Ky. Const. §§ 156, 163, 
164, 199, or Ky. St. §§ 2742, 2783, 2825, 
giving municipalities the right to 
grant street franchises, or by Ky. St. 
§ 573, enacted under the reserve pow- 
er, repealing all special corporate 
privileges, the constitution, while lim- 
iting the future power to sell street 
franchises, protecting the interests of 
public utility corporations whose 
charters had been theretofore grant- 
ed conferring such rights, where work 
had begun thereunder. City of Lou- 
isville v. Cumberland Telephone & 
Telegraph. Co., .32.S.Cty 672/224 Uis. 
649, 56 L.Ed. 934. (2) The right to 
use city streets for telephone purpos- 
es, given under perpetual charter of 
a telephone company, and to con- 
struct a telephone system in Louis- 
ville, Ky., was not revocable by the 
city, and did not expire when, by Ky. 
St. § 2742, Louisville was made a city 
of the first class. City of Louisville 
v. Cumberland Telephone & Telegraph 
Co., supra. 


_ 92. Town of New Decatur v. Amer- 
ican Telephone & Telegraph Co., 58 
ae 618, 176 Ala. 492, Ann.Cas.1915A 


same title and section number. 
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could not be revoked by the legislature, the legis- 
lature could not confer on a city, when it adopted 
a commission form of government, the right to re- 
voke such right of oecupation.®? A fortiori, a grant 
for a definite period cannot arbitrarily be revoked 
by the municipality prior to the expiration of such 
period unless the right to do so is expressly re- 
served,®* and if reserved the municipality must, in 
enforcing such right, proceed in accordance with 
the provisions of the ordinance reserving it.9> A 
grant may be revoked or forfeited for good cause,°* 
such as failure to comply with the conditions im- 
posed,°’ nonpayment of franchise tax to municipal- 
ity,°> failure to accept the grant and construct the 


-line authorized within a reasonable time,®® or to 


put the line in operation within the time fixed by 
the grant,t unless compliance with such condition 
is waived by the municipality;?_ and whether a tele- 
phone company has observed strictly all the condi- 
tions of its franchise is a question that ean be raised 
only by the municipality granting the same.? A 
condition in a telephone company’s franchise against 
a sale or transfer of the‘franchise or system without 
the consent of the municipality granting such fran- 
ehise is not violated by an involuntary transfer of 
the franchise through foreclosure proceedings;* and 
where a franchise authorized the company to operate 
an automatic telephone system, and to conduct a 
general telephone and telegraph business, the aban- 
donmment of automatic telephones and the installa- 
tion of manual telephones did not authorize forfei- 
ture for nonuser.® A telephone company accepting 
a franchise in city streets, subject to the power of 
revocation reserved to the state, cannot complain 
if the power is exercised.6 A court of equity will 
not enjoin the grantee from establishing its telephone 


93. Iowa Telephone Co. v. City of { 200 Cal. 546. 
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system for failure to comply with a condition as to 
the time of putting such system in operation,’ al- 
though the case may be one in which no equitable 
relief would be given to the defaulting grantee 
against the forfeiture;’ nor can the right of the 
grantee to establish its system be collaterally at- 
tacked for such noncompliance by the owner of a 
competing system, but can be attacked only by the 
municipality.® 


Franchise or license.1° A mere license or permis- 
sion to erect poles in city streets may be revoked on 
reasonable notice,'? and a grant to a telephone com- 
pany by a city without complying with constitutional 
provisions as to the mode of making the grant is a 
mere license, revocable after. reasonable notice;!2 
but a grant of “permission” to use the streets, un- 
der which the grantee expends a large sum of mon- 
ey in erecting a telephone line, constitutes the grant 
of a franchise, and not a mere license revocable at 
the will of the municipality. 


Ouster at instance of taxpayer. A telephone com- 
pany occupying streets by permission of the city 
which is accepting benefits from the company 
through a gratuitous rendition of service, and which 
has expended large sums of money in constructing 
and extending its line cannot be ousted from the 
use of the streets by a private citizen and taxpayer 
of the city.'4 

Enjoining interferonce with grant. In a suit by 
a corporation to enjoin a municipality from interfer- 
ing with an alleged special franchise claimed by 
the corporation, the question of the validity of such 
franchise may be inquired into.'® 


[§ 49] 5. Compensation for Use and Occupancy 
of Streets.*1° The state has power to impose, or 


state the power to revoke the right 


a ea NS Ne Se nA Te eS I ee 


Keokuk, 226 F. 82. 


94. Old Colony Trust Co. v. Wichi- 
ta, 123 F. 762 [aff 132 F. 641, 66 C.C. 
A. 19]. 


95. Wichita v. Old Colony Trust 
Co., 132 F. 641, 66 C.C.A. 19 [aff 123 
F. 762]. - 


96. Postal Telegraph-Cable Co. v. 
Ingraham, 228 F. 392; Western Union 
Tel. Co. v. Toledo, 103 F. 746; People 
v. Chicago Tel. Co., 77 N.E. 245, 220 
Ill. 238; Vandalia v. Postal Tele- 
graph-Cable Co., 113 N.E. 65, 274 Ill. 
T73, .Ann-.Casi1917E.. 523; Hook. v- 
Bowden, 128 S.W. 261, 144 Mo.App. 
331; Red Deer v. Western Gen, Elec- 
tric Co., 3 Alta.L. 145. 


97. Western Union Tel. Co. v. To- 
ledo, 103 F. 746; State v. City of 
Brainerd, 147 N.W. 712, 126 Minn. 90. 


[a] Rule applied.—Extension of a 
telephone line into a city over lines 
of another company and into the ex- 
change thereof under contract with 
such company giving it the right to 
fix charges for services is not a com- 
pliance with a franchise requiring it 
to construct a telephone line in the 
city subject to the control of the city 
council, with authority to fix a maxi- 
mum charge for service, and hence 
the city council was justified in de- 
claring the franchise forfeited. State 
yv. City of Brainerd, 147 N.W. 712, 126 
Minn. 90. 


98. People v. Turlock Home Tele- 
phone & Telegraph Co., 253 P. 1108, 


Requirement of license fees, taxes, 
and rentals see infra § 103. 


$9. New York Electric Lines Co. v. 
Gaynor, 153 N.Y.S. 244, 167 App.Div. 
314 [aff 113 N.E. 519, 218 N.Y. 417]. 


1. Hook v. Bowden, 128 S.W. 261, 
144 Mo.App. 331. 


2. Hook v. Bowden, supra. 


[a] Forfeiture held waived.— 
Where a municipal ordinance: grant- 
ing a telephone franchise provided 
that it should be void if the grantee 
had not established and put in oper- 
ation the telephone exchange within 
six months after acceptance of the 
franchise, and this was not done, but 
the city council by resolution extend- 
ed the time and the grantee commenc- 
ed the construction and establishment 
of the telephone system, the forfei- 
ture was waived by the city. Hook 
eco 128 S.W. 261, 144 Mo.App. 
331. 


3. Mt. Pleasant Tel. Co. v. Ohio, 
etc., Tel. Co., 140 Ill.App. 27. 


4 State v. Sunset Telephone & 
Telegraph Co., 150 P. 427, 86°Wash. 
309, L.R.A.1917F 1178. 


5. State v. Sunset Telephone & 
Telegraph Co., supra. 

6. Iowa Telephone Co. v. City of 
Keokuk, 226 F. 82. 


[a] Power not reserved.—lowa 
Const. art 8 § 12, and Iowa Code 
(1897) § 1619, did not reserve to the 


*By HUSTACE W. TOMLINSON (§ 49). 


to use streets in a city previously 
granted a telephone company. Iowa 
Fon CU HONG Co. v. City of Keokuk, 226 


7 Hook v. Bowden, 128 S.W. 261, 
144 Mo.App. 331. 


8. Hook v. Bowden, supra. 
9. Hook v. Bowden, supra. 
10. Generally see supra § 17. 


11. Bast Tennessee Telephone Co. 
v. Board of Councilmen of City of 
Frankfort, 136 S.W. 138, 143 Ky. 86 
[den reh 133 S.W. 564, 141 Ky. 588 
(reh gr 134 S.W. 475, 142 Ky. 408)]. 


12. Bastin Telephone Co. v. Mount, 
195 S.W. 112, 176 Ky. 26. 


13. Hast Tennessee Telephone Co. 
v. Board of Councilmen of City of 
Frankfort, Ky., 190 F. 346. 


14. Mountain States Telephone & 
Telegraph Co. v. People, 190 P. 613, 
68 Colo. 487. 


15. Holmes Electric Protective Co. 
ah 162 N.Y.S. 770, 97 Misc. 


16. Cross references: 


Conditions attached to grant of right 
ea streets in general see supra 


Exaction of charge as interference 
with interstate commerce see Com- 
merce § 153. 


tiaeneoe and license fees see infra § 
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provide for the imposition of, a reasonable charge 
or rental for the use and occupancy of the public 
streets and highways for the construction and main- 
tenance of telegraph or telephone lines, or the like,** 
and may delegate such power to a municipality.*® 
Under the general rule.that a municipal corporation 
has only the powers conferred upon it by statute and 
those incident thereto and implied therefrom,’® it 
is without authority, in the absence of a grant of 
power by statute or its charter, to require the pay- 
ment of such a charge;2° but, except where specif- 
ically withheld, or taken away by inconsistent statu- 
tory provisions,2? the power to make such a charge 
or exact such compensation exists by implication 
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streets.?? 


Olen 


under a provision of the statute or its charter au- 


Rentals, tolls, and fees for use of 
public streets in general see Mu- 
nicipal Corporations § 3803. 


Right to impose charge as affected by 
federal Post Roads Act see supra 
§ 32. 


17. Chesapeake & Potomac Tele- 
phone Co. of Baltimore City v. State 
Roads Commission, 103 A. 447, 132 
Md. 194; Postal Telegraph-Cable Co. 
v. State Roads Commission, 96 A. 439, 
127 Md. 256. 


18. See cases infra note 22. 


19. See Municipal Corporations §§ 
185-190. 


20. Southwestern Telegraph & 
Telephone Co. v. City of Dallas, (Tex. 
Civ.App.) 174 S.W. 636 [appeal dism 
39 S.Ct. 7, 248 U.S. 590, 63 L.Ed. 435]. 


21. See statutory provisions; and 
eases infra this note. 


[a] Statute permitting use of 
streets without compensation.—(1) 
Under a statute authorizing the use, 
without compensation, of streets and 
highways for telegraph or telephone 
lines, a municipality is precluded 
from charging a rental or compensa- 
tion for such use. Western Union 
Telegraph Co. v. Hopkins, 116 P,. 557, 
160 Cal. 106; City of Des Moines v. 
Iowa Telephone Co., 162 N.W. 323, 181 
Iowa 1282; Hodges v. Western Union 
Tel. Co., 18 So. 84, 72 Miss. 910, 29 L. 
R.A. 770; People’s Home Telephone 
Co. v. City of Gainesville, (Tex.Civ. 
App.) 141 S.W. 1044. See American 
District Telegraph Co. v. City of New 
York, 211 N.Y.S. 262, 213 App.Div. 578 
{aff 154 N.B. 607, 243 N.Y. 565]; Stock 
Quotation Telegraph Co. v. Hayes, 200 
N.Y.S. 188, 120 Mise. 644 (both to 
same effect, holding that a company 
which, under the statutes, was enti- 
tled to use the streets of a city with- 
out a franchise was not bound to make 
payments called for by a franchise 
accepted by it under protest, and 
could recover sums paid thereunder). 
(2) The municipality holds title to 
the public streets in trust for the 
public, and since it is subject to the 
eontrol of the state, it clearly is not 
entitled to compensation for the use 
ef the streets where permission or 
authority to use them without com- 
pensation has been granted by the 
legislature, the municipality having 
no such proprietary rights as to en- 
title it to demand compensation for 
a use which the legislature has seen 
fit to grant. City of Des Moines vy. 
Iowa Telephone Co., supra. 


22. U.S.—Western Union Tele- 
graph Co. v. City of Richmond, 32 S. 
Ct. 449, 224 U.S. 160, 56 L.Ed. 710 [aff 
178 F. 310]; City of St. Louis v. West- 
ern Union Tel. Co., 13 S.Ct. 485, 990, 
148 U.S. 92, 149 U.S. 465, 37 L.Ed. 380, 


810; City of Memphis v. Postal Tele- 
graph Cable Co., 145 F. 602, 76 C.C.A. 
292) [rev- 139 7H. 7074]. 


Cal.—Sunset Telephone & Teie- 
graph Co. v. City of Pasadena, 118 P. 
796, 161 Cal. 265. 


Ill.—City of Springfield v. Postal 
Telegraph-Cable Co., 97 N.E. 672, 253 
Ill. 346; City of Peoria v. Postal Tele- 
graph-Cable Co., 200 Ill.App. 218 [aff 
113 N.E. 968, 274 Ill. 568]... See City 
of Peoria v. Western Union Telegraph 
Co., 200 Ill.App. 224 [aff 113 N.E. 971, 
275 Ill. 194]. 


Md.—City of Baltimore v. Chesa- 
peake & Potomac Telephone Co. of 
Baltimore City, 120 A. 229, 142 Md. 
79; Postal Tel. Cable Co. v. Balti- 
more, 29 A. 819, 79 Md.-502, 24 L.R.A. 
161 [aff 15° S:Ct. 356, 156, U.S:)210,.39 
L.Ed. 399]. 


Mo.—City of Lancaster v. Briggs, 
96 S.W. 314, 118 Mo.App. 570; City of 
Plattsburg v. Peoples’ Telephone Co., 
88 Mo.App. 306. 


Ohio.—Columbus' Citizens’ Tele- 
phone Co. v. City of Columbus, 104 N. 
E. 534, 88 OhioSt. 466. 


S.D.—City of Mitchell v. Dakota 
Central Telephone Co., 127 N.W. 582, 
25 S.D. 409. 


Tex.—Southwestern Telegraph & 
Telephone Co. v. City of Dallas, (Civ. 
App.) 174 S.W. 636 [appeal dism 39 S. 
Ct. 7, 248 U.S. 590, 63 L.Ed. 435]. 


See Nebraska Telephone Co. v. City 
of Lincoln, 117 N.W. 284, 82 Neb. 59, 
28 L.R.A.N.S. 221 [reh den 121 N.W. 
442, 84 Neb. 325] (applying the rule). 


_ “The word ‘regulate’ is one of broad 
Import... Li ithe yeity Veives® a 
right to the use of the streets or pub- 
lic grounds . - it simply regulates 
the use when it prescribes the terms 
and conditions upon which they shall 
be used. : Therefores. pt esat 
would seem that the power to re- 
quire payment of some_ reason- 
able sum for the exclusive use of 
a portion of the streets was within 
the grant of power to regulate the 
use. . What the company shall 
pay to the city for the use is directly 
involved in a regulation of the use. 
The determination of the amount to 
be paid for the use is as much a mat- 
ter of regulation as determining the 
place which may be used or the size 
or height of the poles.” City of St. 
Louis v. Western Union Tel. Co., 13 
S.Ct. 485, 990, 992, 148 U.S. 92, 149 U: 
S. 465, 37 L.Ed. 380, 810. 


[a] Franchise granted subject to 
general ordinance imposing charge.— 
Where a city has provided by a gen- 
eral ordinance that every person or 
corporation owning poles carrying 
wires in the streets shall pay a speci- 


[§ 49° 


/ 


thorizing a municipality to regulate and control its 
A state road commission, however, de- 
rives no authority to make a charge for the use of 
the highways from statutory provisions giving it 
control thereof, since jt is a merely administrative 
body without legislative functions or proprietary 
interest,?° although after taking over a private turn- 
pike or bridge it may enforce payments theretofore: 
agreed to be made by a company for the use there- 
As has elsewhere been shown, the right. of 
the state or a municipality to make such a charge 
is not affected by the federal Post Roads Act of 
July 24, 1866;2° nor is its exercise precluded by a 
merely permissive statute?® or precluded by an or- 


fied sum annually as remuneration to 
the city for the portions of the street 
occupied by such poles, and subse- 
quently a franchise is granted to a 
telephone company authorizing it to 
use and occupy the streets, which 
franchise provides that all rights 
therein granted “shall be subject to 
all general ordinances of the city now 
in force,’ the company to which the 
franchise is granted is liable for the 
payment of the annual fee for the oc- 
cupaney of the streets by its poles 
and lines. City of Springfield v. Cen- 
pen Union Telephone Co., 184 Ill.App. 


23. Chesapeake & Potomac Tele- 
phone Co. of Baltimore City v. State 
ee ee el 103 A. 447, 132 
Md. 5 


Highway boards and commissions 
in general see Highways §§ 288-307 4%. 


24 American Telephone & Tele- 
graph Co. of Baltimore City v. State 
Roads Commission of Maryland, 106 
A. 260, 134 Md. 11 [error dism 41 S.Ct. 
61, 254 U.S. 662, 65 L.Ed. 463]; Chesa- 
peake & Potomac Telephone Co. of 
Baltimore City v. State Roads Com- 
mission of Maryland, 106 A. 257, 134 
Md. 1 [error dism 41 S.Ct. 61, 254 U. 
S. 662, 65 L.Ed. 463]; Postal Tele- 
graph-Cable Co. v. State Roads Com- 
mission, 96 A. 439, 127 Md. 248; Golds- 
borough v. Postal Telegraph Cable 
Co., 91 A. 147, 123 Md. 73. 


25. See supra § 32. 


26. City of Memphis v. Postal 
Telegraph Cable Co., 145 F. 602, 76 
C.C.A. 292 [rev 139 EF. 707]; City of 
Baltimore v. Chesapeake & Potomac 
Telephone Co. of Baltimore City, 120 
A. 229, 142 Md. 79; American Tele- 
phone & Telegraph Co. of Baltimore 
City v. State Roads Commission of 
Maryland, 106 A. 260, 184 Md. 15; 
Chesapeake & Potomac Telephone Co. 
of Baltimore City v. State Roads 
Commission of Maryland, 106 A. 257, 
134 Md. 1 [error dism 41 S.Ct. 61, 254 
U.S. 662, 65 L.Ed. 463]; Chesapeake 
& Potomac Telephone Co. of Balti- 
more City v. State Roads Commission, 
108 A. 447, 182 Md, 194; Postal Tele- 
graph-Cable Co. v. State Roads Com- 
mission, 96 A. 439, 127 Md. 256; City 
of Mitchell v. Dakota Central Tele- 
phone Co., 127 N.W. 582, 25 S.D. 409; 
Southwestern Telephone & Telegraph 
Co. v. City of Dallas, (Tex.Civ.App.) 
174 S.W. 636 [appeal dism 39 S.Ct. 7, 
248 U.S. .590, 63 L.Ed. 435 mem]. 
Compare City of Des Moines vy. Iowa 
Telephone Co., 162 N.W. 323, 181 Iowa 
1282 (where a statute providing that 
a company may construct a telegraph 
or telephone line along the public 
highways of the state or over any 
lands: belonging to the state or to any 
individual, but shall not set up any 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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dinance** authorizing telegraph or telephone com- 
panies to use the public streets and highways, or 
to maintain their lines therein; but no charge can 
be made by a municipality against a company to 
which it has granted a franchise exempting it from 
liability therefor.28 A company which accepts and 
acts upon a franchise or license providing for the 
payment of compensation for the use of the streets 
is estopped to assert that such a provision is ultra 


vires.2° 
Amount and reasonableness. 


poles or fixtures on private lands 
without paying the owner a just 
equivalent for the damages he there- 
by sustains, was held not to be a 
merely permissive statute, but to au- 
thorize such companies to use the 
streets without compensation). But 
see Western Union Telegraph Co. v. 
Hopkins, 116 P. 557, 160 Cal. 106 
(holding that a municipality was pre- 
eluded from exacting compensation 
for the use of streets where a stat- 
ute granted such right to companies, 
although the statute was merely per- 
missive in form). 


27. City of Edwardsville v. Cen- 
tral Union Telephone Co., 141 N.E. 
206, 309 Ill. 482 [aff 227 Ill.App. 424, 
and error dism 46 S.Ct. 90, 269 U.S. 
190, 70 L.Ed. 229]. 


[a] Bule applied.—Where an ordi- 
mance granted to a company the right 
to occupy the streets, without ex- 
pressing any consideration therefor 
or providing that it should be with- 
out compensation, a subsequent reso- 
lution of the city council, agreed to 
by the company, requesting service 
to the city at reducéd rates does not 
give such prior grant the character 
of a contract, where the subsequent 
resolution contains no expression in- 
dicating that the reduced rates are of 
the nature of consideration for the 
use of the streets, and so does not 
prevent the company from being sub- 
jected to a charge for its use and oc- 
cupancy of the streets imposed by a 
later ordinance. City of Edwards- 
ville v. Central Union Telephone Co., 
141 N.E. 206, 309 Ill. 482 [aff 227 Iil. 
App. 424, and error dism 46 S.Ct. 90, 
269 U.S. 190, 70 L.Ed. 229]. 


23. City of Springfield v. Inter- 
state Independent Telephone & Tele- 
graph Co., 116 N.E. 631, 279 Ill. 324 
{aff 201 Ill.App. 227]. 


[a] Franchise made subject only 
to police regulations.—Where a fran- 
chise to maintain a telephone system 
in the streets of a municipality is ex- 
pressly made subject to all police 
regulations which may be adopted by 
the municipality, and provides. that 
the city council may make proper 
regulations as to the character of 
poles and wires to be used, and their 
location and the manner of their con- 
struction, but is not made subject to 
any other provision, and on its face 
purports to cover the whole subject 
of the occupation of the streets by 
‘the company, such company by the 
granting and acceptance of such 
franchise is exempted from the re- 
quirements of a prior general ordi- 
mance providing for the payment of 
-ecompensation for the use and occu- 
pancy of the streets by any such com- 
pany. City of Springfield v. Inter- 
state Independent Telephone & Tele- 


The determination 
of the compensation to be exacted for the use of 
the streets rests primarily in the discretion of the 
authorities imposing the charge,?° so that the charge 
fixed by them is prima facie reasonable,*! and the 
burden of proving the contrary is upon one assert- 
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ere® 


[62 C.J.] 47 


ing it,°? unless the fee is so grossly excessive as to 
be unreasonable as a matter of law;?? but the rea- 
sonableness of a particular charge is subject to 
judicial review,?+ as a question of fact,?® except, 
it has been held, where the municipality has the 
absolute power to exclude the company from the 
streets, in which case it may require such compen- 
sation for permitting the use as it may deem prop- 
A charge which is reasonable in amount in 


the case of one municipality may be unreasonable 


charge.*§ 


graph Co., 116 N.E. 631, 279 Ill. 324 
[aff 201 Ill.App. 227]. 


29. Postal Telegraph Cable Co. v. 
City of Newport, 160 S.W. 700, 160 
Ky. 244 [rev on other grounds 388 S. 
Ct. 566, 247 U.S. 464, 62 L.Ed. 1215]; 
City of Mitchell v. Dakota Central 
Telephone Co., 127 N.W. 582, 25 G&D. 
409. Compare City of California v. 
Bunceton Telephone Co. 87 S.W. 604, 
605, 112 Mo.App. 722 (where it was 
said that objections as to the validity 
of such provisions “come with ill 
grace’ from a company under such 


circumstances). But see People’s 
Home= Telephone. 1Co.” wv. City of 
Gainesville, (Tex.Civ.App.) 141 S.W. 


1044 (apparently applying the con- 
trary rule). 


[a] Fact that other companies are 
allowed to use streets without charge 
does not excuse a company from pay- 
ing the compensation fixed by its 
franchise or by agreement with the 
municipality, where there was no at- 
tempt or agreement to give such com- 
pany an exclusive right of using the 
streets for lines or poles. City of 
California v. Bunceton Telephone Co., 
87 S.W. 604, 112 Mo.App. 722. 


30. Emporia Telephone Co. v. Pub- 
lic Utilities Commission of Kansas, 
154 P. 262, 97 Kan. 136. 


31. City of St. Louis v. Western 
Union Tel. Co., 13 S.Ct. 485, 996, 148 
U.S. 92, 149 U.S. 465, 37 L.Ed... 380, 
810; City of Peoria v. Postal Tele- 
graph-Cable Co., 113 N.E. 968, 274 Ill. 
568; City of Springfield v. Postal 
Telegraph-Cable Co., 97 N.E. 672, 253 
Ill. 346; City of Edwardsville v. Cen- 
tral Union Telephone Co., 227 Iil.App. 
424 faff 141 N.E. 206, 309 I1l. 482 (er- 
ror dism 46 S.Ct, 90, 269 U.S. 190, 70 
L.Ed. 229)): But see City of: St. 
Louis v. Western Union Telegraph 
Co., 63 F. 68 (holding that while the 
municipal authorities are the sole 
judges of the necessity and wisdom 
of an ordinance imposing a charge, 
and the ordinance is presumptively 
reasonable in that sense, there is no 
presumption that the rate fixed there- 
by is reasonable). 


32. City of Peoria v. Postal Tele- 
graph-Cable Co., 113 N.E. 968, 274 Il. 
568; City of Springfield v. Postal 
Telegraph-Cable Co., 97 N.H. 672, 253 
Ill. 346; City of Hdwardsville v. Cen- 
tral Union Telephone Co., 227 Ill.App. 
424 [aff 141 N.E. 206, 309 Ill. 482 (er- 
ror dism 46 S.Ct. 90, 269 U.S. 190, 70 
L.Ed. 229) ]. 


83. City of Peoria v. Postal Tele- 
graph-Cable Co., 118 N.H. 968, 274 Ill. 
568. 

34. City of St. Louis v. Western 


Union Tel. Co., 13 S.Ct. 485, 990, 148 
U.S. 92, 149 U.S. 465, 37. L.Kd. 380, 


or excessive in another.?7 
or charge in a particular instance is to be determined 
in such manner and on such basis as may be pre- 
scribed by the statute or ordinance imposing the 


The amount of the fee 


Distinguished from tax and license fee. A charge 


810. See City of Memphis v. Postal 
Telegraph & Cable Co., 164 F. 600, 91 
C.C.A.. 135, 16 2Ann:Cas. 342: (City- of 
Peoria v. Postal Telegraph-Cable Co., 
113 N.E. 968, 274 Ill. 568; Emporia 
Telephone Co. v. Public Utilities 
Commission of Kansas, 154 P. 262, 97 
Kan. 136; Southwestern Telegraph & 
Telephone Co. v. City of Dallas, (Tex. 
Civ.App.) 174 S.W. 636 [appeal dism 
39 S.Ct. 7, 248 U.S. 590, 63 L.Ed. 435 
mem] (all holding particular charges 
not to be unreasonable or excessive) ; 
City of St. Louis v. Western Union 
Telegraph Co., 63 F. 68 (holding a 
particular charge unreasonable where 
it is enormously greater than the 
average rental value of the adjoining 
property). 


35. Southwestern Telegraph & Tel- 
ephone Co. v. City of Dallas, (Tex.Civ. 
App.) 174 S.W. 636 [appeal dism 39 S. 
Ct. 7, 248 U.S. 590, 63 L.Ed. 435 mem]. 


36 Sunset Telephone & Telegraph 
Co. v. City of Pasadena, 118 P. 796, 
161 Cal. 265; City of Springfieid v. 
Central Union Telephone Co., 184 Til. 
App. 400. See Postal Tel. Cable Co. 
v. City of Newport, 76 S.W. 159, 25 
Ky.L. 685 (applying the rule although 
the company was engaged in inter- 
state commerce), 


37. City of St. Louis v. Western 
Union Tel. Co., 138 S.Ct. 485, 989, 148 
U.S. 92, 149 U.S. 465, 37 L.Ed. 380, 810. 
See Western Union Telegraph Co. vy. 
City of Richmond, 178 F. 310 faff 32 
S.Ct. 449, 224 U.S. 160, 56 L.Ed. 710] 
(recognizing the rule). 


88. See cases infra this note. 


[a] Number cf poles in use.— 
Where the amount of the charge is 
to be based upon the number of poies 
used in the company’s local business, 
and poles used in long-distance serv- 
ice are not to be included, it is in- 
cumbent upon the company to make 
known the number of the latter poles, 
so that they may be excepted from 
the charge, particularly since their 
number is ordinarily inconsiderable 
when compared with the number of 
poles necessary to transact local 
business. Southwestern Telephone & 
Telegraph Co. v. City of Dallas, (Tex. 
Civ.App.) 174 S.W. 636 [appeal dism 
39 S.Ct. 7, 248 U.S. 590, 63 L.Hd. 435 
mem]. 


{b] Iength of ducts used in con- 
duit.—Under an ordinance relating to 
the payment of a charge for under- 
ground conduits, which provides for 
the payment of a specified sum per 
lineal foot of any single duct contain- 
ing wire or cable, and provides that 
the amount to be paid for a conduit 
shall be obtained by multiplying the 
number of ducts in such conduit by 
the fee for a single duct, no fee is re- 
quired to be paid on empty ducts in a 
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imposed upon a company for the use of the streets, 
by whatever name it may be ealled, 
of rental or compensation,®® and is not a tax on the 
company, its property, or the privilege of doing 


business,*° nor is it of the nature 


to cover the expense of regulation and supervision,** 
but. is imposed in virtue of the proprietary right, 
rather than of any governmental power, of the state 


or municipality.*? 


In absence of statute or ordinance imposing a 
charge for the use of the streets, a telegraph or tel- 
ephone company is not liable in quantum meruit 
for the reasonable rental value of the space occupied 


by its lines.* 


[§ 50] 6. Place and Mode of Construction***—a. 
In so far as the location and mode of 
construction of telegraph or telephone lines in the 


In Gencral. 


conduit, and only ducts containing 
wire or cable are to be counted in 
computing the fee. City of Chicago 
v. Postal Telegraph Cable Co. of Illi- 
nois, 289 F. 254. 


39. See cases infra notes 40—42. 


40. U.S.—City of St. Louis v. West- 
ern Union Tel. Co., 13 S.Ct. 485, 990, 
148 U.S. 92, 149 U.S. 465, 37 L.Hd. 380, 
810; Western Union Telegraph Co. v. 
City of Richmond, 178 F. 310 [aff 32 
S.Ct. 449, 224 U.S. 160, 56 L.Ed. 710]; 
City of Memphis v. Postal Telegraph 
Cable Co., 145 F. 602, 76 C.C.A. 292 
[rev 139 F. 707]. 


Tlil.—City of Springfield v. Postal 
Telegraph-Cable Co., 97 N.H. 672, 253 
Ill. 346. 


Iowa.—City of Des Moines v. Iowa 
Telephone Co., 162 N.W. 323, 181 Iowa 
1282. 


Ky.—Postal Telegraph Cable Co. v. 
City of Newport, 169 S.W. 700, 160 
Ky. 244 [rev on other grounds 38 S. 
Ct. 566, 247 U.S. 464, 62 L.Hd. 1215]. 


Mo.—City of Plattsburg v. Peoples’ 
, Telephone Co., 88 Mo.App. 306. 


Neb.—Nebraska Telephone Co, v. 
City of Lincoln, 117 N.W. 284, 82 Neb. 
59, 28 L.R.A.N.S. 221 [reh den 121 N. 
W. 442, 84 Neb. 325]. 


Ohio.—Columbus Citizens’ Tele- 
phone Co. v. City of Columbus, 104 
N.E. 534, 88 OhioSt. 466. 


Or.—City of Portland v. Portland 
Ry., Light & Power Co., 156 P. 1058, 
80 Or. 271. i 


S.D.—City of Mitchell v. Dakota 
Cent. Telephone Co., 156 N.W. 63, 36 
S.D. 588; City of Mitchell v. Dakota 
Central Telephone Co., 127 N.W. 582, 
25 S.D. 409. 


Taxation of telegraph and -tele- 
phone companies and property see 
Taxation § 328. 


41. City of Springfield v. Inter- 
state Independent Telephone & Tele- 
graph Co., 116 N.E. 631, 279 Ill. 324 
[aff 201 I 1l.App. 227]; City of Spring- 
field v. Postal Telegraph-Cable Co., 
97 N.E. 672, 258 Ill. 846; City of EHa- 
wardsville v. Central Union Tele- 
phone Co., 227 Ill.App. 424 [aff 141 N. 
HY. 206, 309 Ill. 482 (error dism 46 S. 
Ct. 90; 269 U.S)190, 70 L.Ed, '229)]; 
City of Des Moines v. lowa Telephone 
Co., 162 N.W. 3828, 181 Iowa 1282; 
Postal Tel. Cable Co. v. City of New- 
port, 76 S.W. 159, 25 Ky.L. 685; City 
of Mitchell v. Dakota Central Tele- 
phone Co., 127 N.W, 582, 25 S.D. 409. 
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is of the nature 


of a license fee 


similar lines.®° 


ora 
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streets or highways are prescribed by statute, or 
the reasonable regulations of state officers under 
statutory authority,*® a telegraph or telephone com- 
pany must comply therewith;*® ar 
regulations relating to the obstruction of the road- 
way,?? the height of wires*® at road crossings,*° 
and the clearance between lines at crossings with 


and this includes 


But a public service commission 


should not interfere with the location and mode of 


construction of poles in the absence of any want of 
good faith on the part of the company.°* The gen- 
eral powers possessed by municipalities, under dele- 
gation by the legislature, with regard to the control 
and regulation of their streets,5? extend as a rule 


to the determination of where and in what manner 


ulation includes 


: Licensing and license fees see infra 
103. 


42. City of Springfield v. Inter- 
state Independent Telephone & Tele- 
graph Co., 116 N.E. 631, 279 Ill. 324 
{afi 201 Ill.App. 227]. 


43. City of Des Moines v. Iowa 
eegeens Co., 162 N.W. 323, 181 Iowa 


44, Injuries from construction or 
maintenance see infra §§ 63-83. 


45. See statutory provisions. 
46. Postal Telegraph Co. v. 


Highway Commission, 276 F. 9 


[a] Power of state highway com- 
mission.—(1) Under Or. L. § 6005 Or. 
L. (1917) ¢ 287, Or. L. (1917) ¢ 295 § 
2, and Or. L. (1917) ¢ 299 § 3, a tele- 
graph company has a right to con- 
struct and maintain combined tele- 
graph and telephone lines on state 
highways; but such right is subser- 
vient to a reasonable supervisory 
power of the state highway commis- 
sion as to the mode, manner, and lo- 
eality of construction and mainte- 
nance. Postal Telegraph Co. v. State 
Highway Commission, 276 F. 958. (2) 
The state highway commission can- 
not so exercise its authority over 
state highways as to deny such privi- 
lege arbitrarily, but must exercise its 
judg.:nent on the suitableness, safety, 
etc., of the places, poles, and wires by 
the criteria that would be applied by 
all persons skilled in such affairs, 
who would seek to reconcile the wel- 
fare of the public with the install- 
ment of the plant. Postal Telegraph 
Co. v, State Highway Commission, su- 
pra. (3) Where a state highway pos- 
sessing scenic perspective had been 
constructed at great expense, the re- 
fusal of the state highway commis- 
sion to permit the construction of a 
telegraph and telephone line on a side 
of the highway, where in its opinion 
the scenic beauty would be marred, 
was not arbitrary, although construc- 
tion of the line on the other side of 
the road would be more expensive. 
Postal Telegraph Co. v. State High- 
way Commission, supra. (4) Hvi- 
dence as to the practicability of con- 
structing a telegraph and telephone 
line on a state highway, on the poles 
of an existing line was held to show 
that the refusal of the state highway 
commission to permit its construc- 
tion on the other side of the road, 
where it was claimed it would mar 
the scenic beauty, was not unreason- 
able. Postal Telegraph Co. v. State 
Highway Commission, supra. (6) 


State 
58. 


telegraph or telephone poles, wires, and other fix- 
tures shall be constructed,®? and this power of reg- 


the power to prescribe the partic- 


The finding of the Oregon publ:c serv- 
ice commission, in an investigation 
made at the request of the state high- 
way commission, that it was im- 
practicable and unreasonable to re- 
quire a telegraph and telephone line 
to be constructed on the poles of an 
existing line, was not res judicata, 
but merely advisory to the highway 
commission. Postal Telegraph Co. v. 
State Highway Commission, supra. 


47. Little v. Central Dist., etc., 
Tel. Co., 62 A. 848, 213 Pa. 229; Mc- 
Isaac v. Maritime Tel., etc., Co., 50 N. 
Seeoone 


48. Ahrent v. Sprague, 
68, 139 Ark. 416. 


[a] Lines held to comply with 
statute.—Telephone lines which were 
at all points more than ten feet above 
the ground have been held to comply 
with Kirby Dig. § 2934, and not to be 
obstructions, although too low for a 
threshing machine to pass under 
them. Ahrent vy. Sprague, 214 S.W. 
68, 1389 Ark. 416. 


49. Weaver v. Dawson County 
Mut. Tel. Co., 118 N.W. 650, 82 Neb. 
696, 622 LAR.A.N.Sv 51289: » Chantiiy. 
Clinton Tel. Co., 110 N.W. 428, 130 
Wis. 5338. 


[a] “All road crossings,” as used 
in Cobbey St. (1907) § 119638, provid- 
ing that telephone wires shall be 
placed at the height of not less than 
twenty feet above all road crossings, 
has been held to refer to private as 
well as public roads. Weaver v. Daw- 
son County Mut. Telephone Co., 118 
Ree 650, 82 Neb. 696, 22 L.R.A.N.S. 


50. Morris v. Sierra & San Fran- 
cisco Power Co., 207 P. 262, 57 Cal. 
App. 281. 


[a] Regulation held reasonable,— 
Morris v. Sierra & San Francisco 
Power Co., 207 P. 262, 57 Cal:App. 281. 


51. Logan City v. Public Utilities 
Ak eoeebie of Utah, (Utah) 296 P. 


52. 
3680. 


Power to grant rights to telegraph 
and telephone companies generally 
see supra § 36. 


53. Iowa.—Farmers’ Telephone Co. 
of Quimby v. Town of Washta, 133 N. 
W. 361, 157 Iowa 447. 


_Kan.—New Hope Telephone Co. v. 
City of Concordia, 106 P. 35, 81 Kan. 
514; Wichita v. Missouri & K. Tele- 


214 S.W. 


See Municipal Corporations § 


LLL — 


*By ALBERT DEFOREST TYLER (§§ 50-59), 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Oe ee ee aT 


ve 


§ 50], 


war streets,®* as well as the particular spots on such 
streets,°> in which such fixtures shall be erected; 
and, where an application for the placing of a pole 
definitely indicates the spot where it is sought to 
be placed, and permission is granted in accordance 
with such designation, the company will be enjoined 
at the suit of an abutting owner from placing the 
But the power of designa- 
tion must not be exercised in an arbitrary or unrea- 
sonable manner,*’ or without regard to the rights 
and, in the absence of a 
proper designation of the location, the court will 
interfere for the protection of private rights, and 


pole at another spot.°* 


of private property ;°§ 


phone Co., 78 P. 886, 70 Kan. 441. 


Me.—Shackford v. New England 
Telephone & Telegraph Co., 91 A. 931, 
112 Me. 204. 


Mich.—Traverse City v. Citizens’ 
Telephone Co., N.W. 983, 195 
Mich. 373; Michigan Tel. Co. v. Ben- 
ton Harbor, 80 N.W. 386, 121 Mich. 
512, 47 L.R.A. 104; Michigan Tel. Co. 
vy. St. Joseph, 80 N.W. 383, 121 Mich. 
502, 80 Am.S.R. 520, 47 L.R.A. 87. 


Minn.—St. Paul v. Freedy, 90 N.W. 
781, 86 Minn. 350. 


Mo.—Mountain View v. Farmers’ 
Telephone Exch. Co., (App.) 224 S.W. 
155 [aff 243 S.W. 158, 294 Mo. 625]. 


Mont.—State v. Red Lodge, 83 P. 
642, 33 Mont. 345; State v. Red Lodge, 
76 P. 758, 30 Mont. 338. 


N.J.—New York, etc., Tel. Co. v. 
Bound Brook, 48 A. 1022, 66 N.J.Law 
168; Marshall v. Bayonne, 34 A. 1080, 
59 N.J.Law 101; New York, etc., Tel. 
Co. v. East Orange, 8 A. 289, 42 N.J. 
Eq. 490. 


N.Y.—Village of Carthage v. Cen- 
tral New York Tel., etc., Co.. 78 N.E. 
165, 185 N.Y. 448, 113 Am.S.R. 932; 
Utica v. Utica Tel. Co., 24 App.Div. 
361, 48 N.Y.S. 916. 


Ohio.—Macklin v. Home Tel. Co., 24 
OhioCir.Ct. 446. 


Pa.—New Castle v. Central Dist., 
etc., Tel. Co., 56 A. 931, 207 Pa. 371; 
Central Pennsylvania Tel., etc., Co. v. 
Wilkes-Barre, ete., R. Co., 11 Pa.Co. 
417; Philadelphia v. Western Union 
Tel. Co., 11 Phila. 327, 2 Wkly.N.C. 
455. 


Tex.—Brownwood v. Brown Tele- 
graph & Telephone Co., 157 S.W. 1163, 
106 Tex. 114 [aff (Civ.App.) 152 S.W. 
709]; Texas Telephone Co. v. Mart, 
(Civ.Avp.) 226 S.W. 497. 


Wis.—State v. Sheboygan, 86 N.W. 
657, 111 Wis. 23. 


“When a corporation of this kind is 
to avail itself of the legislative grant, 
the manner of its exercise, the loca- 
tion of its poles, the stringing of its 
wires, etc., are within the control and 
regulation of the local legislative 
body. That is one of the police func- 
tions committed to the municipality. 
This right of regulation is, however, 
entirely distinct from the original 
granting of the privilege. It is sub- 
ordinate to that right.” Barhite v. 
Home Tel. Co., 50 App.Div. 25, 32, 63 
N.Y.S. 659. 


[a] Hoight of wires crossing 
streets.—A municipality may regu- 
Jate the height of wires where they 
cross the streets, but if no regulation 
has been made and the wires are hung 
at a sufficient height so as not to in- 
terfere with travel, and the poles are 
not constructed in the streets but on 
private property, the municipality 
has no right to destroy them. Amer- 
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ican Union Tel. Co. v. Harrison, 31 N. 
J.Eq. 627, 


[b] Construction of ordinance 
designating mode of construction. 
Bell Tel. Co. v. Darby Borough, 23 
Pa.Dist. 658. 


Municipal control of companies ac- 
cepting provisions of federal Post 
Road Act see supra § 32. 


54. Kan.—Wichita v. Missouri, 


jetc., Tel. Co., 78 P. 886, 70 Kan. 441. 


Mich.—Traverse City v. Citizens’ 
Telephone Co., 161 N.W. 983, 195 
Mich. 3738. 


N.J.—Hudson & M. Telephone & 
Telegraph Co. v. Township Commit- 
tee of Linden Tp., Union County, 76 
A. 444, 80 N.J.Law 158. 


N.Y.—Carthage v. Central New 
York, Tel., etc., Co., 78 N.E. 165, 185 
N.Y. 443, 113 Am.S.R. 982. 


Wis.—Marshfield v. Wisconsin Tel. 
Co., 78 N.W. 735, 102 Wis. 604, 44 L. 
R.A. 565. 


55. Mich.—Jonesville v. Southern 
Michigan Tel. Co., 118 N.W. 736, 155 
Mich. 86, 130 Am.S.R. 562, 16 Ann. 
Cas. 439. 


Mont.—State v. 
642, 33 Mont. 345. 


Red Lodge, 83 P. 


N.J.—Marshall v. Bayonne, 34 A. 
1080, 59 N.J.Law 101. 
N.Y.—Carthage v. Central New 


York: Tel., ete., Co., 78 N.E. 165, 185 
N.Y. 448, 113 Am.S.R. 932. 


Ohio.—Auerbach v. Cuyahoga Tel. 
Co., 9 OhioS.&C.P. 389, 7 OhioN.P. 
633. 


Pa.—New Castle v. Central Dist., 
ete., Tel. Co., 56 A. 931, 207 Pa. 371. 


Eng.—Postmaster-General v. Darl- 
ington Corp., 15 R.&Can.Tr.Cas. 333. 


[a] Municipality may entirely 
prohibit the erection of telephone 
poles on a particular block of a par- 
ticular street where good reason for 
such regulation exists, unless the 
company will thereby be cut off from 
communication with persons whom it 
desires to reach and whom by law it 
is obliged to serve. Jonesville v. 
Southern Michigan Tel. Co.,' 118 N. 
W. 736, 155 Mich. 86, 130 Am.S.R. 562, 
16 Ann.Cas. 439. 


[b] City may require company to 
submit map showing the proposed lo- 
cation of each pole, etc. Auerbach v. 
Cuyahoga Tel. Co., 9 OhioS.&C.P. 389, 
7 OhioN.P. 633. 


[ec] While city has right to desig- 
nate the exact location for each pole, 
it is not necessarily under an obliga- 
tion to do so. Marshall v. Bayonne, 
34 A. 1080, 59 N.J.Law 101. 


56. Wilson v. Bell Tel. Co., 20 Pa. 
Dist. 1123. 


may even designate the place of location.®® 
nicipality cannot practically exclude a company from 
the use of its streets by failing or refusing to des- 
ignate the location of poles or to make other nec- 
essary regulations,®® and it has been held that, if 
it refuses to prescribe such regulations on proper 
application, the company may build its lines in such 
a manner as Shall not inconvenience the public,®* 
and that the municipality cannot treat the struc- 
tures so erected as a nuisance.®? 
where permission to construct a telephone line in 
the streets is given on condition that certain mu- 
nicipal officers shall designate the location of the 
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A mu- 


On the other hand, 


57. Hudson, ‘ete., Telephone & 
Telegraph Co. v. Linden Tp.. 76 A. 444, 
80 N.J.Law 158; Postmaster-General 
v. Darlington Corp., 15 R.&Can.Tr. 
Cas. 333. 


[a] Improver exercise of power.— 
(1) The designation by a city of the 
route of a telephone company must 
be reasonably practicable, and is not 
legally made when it is a’ready so oc- 
cupied by other poles and wires as 
substantially to prohibit any further 
erections of that character. Hudson 
& M. Telephone & Telegraph Co. v. 
Township Committee of Linden Tp., 
Union County, 76 A. 444, 80 N.J.Law 
158. (2) A township has no right to 
designate for a telephone route a 
eounty road over which it has no con- 
trol. Hudson & M. Telephone & Tele- 
graph Co, v. Townshin Committee of 
Linden Tp., Union County, supra. 


{b] Determination of exercise.— 
Where a local authority had bona fide 
exercised its discretion in refusing 
its consent to the placing of a dis- 
tributing telegraph pole on a narrow 
pavement, about one fifth of which 
would have been confiscated for that 
purpose, and where a suitable site on 
private ground was available at a 
rental of £1 per annum, it was held 
that the local authority had not with- 
held its consent unreasonably. Post- 
master-General v. Darlington Corp., 
15 R.&Can.Tr.Cas.. 333. 


58. Bartholomew v. Pennsylvania 
Tel. Co., 29 Pa.Co. 390. 


59. Bartholomew vy. 
Tel. Co., supra. 


60. Michigan Tel. Co. v. St. Joseph, 
80 N.W. 383, 121 Mich. 502, 80 Am.S. 
R. 520, 47 L.R.A. 87; State v. Red 
Lodge, 76 P. 758, 30 Mont. 338; State 
ue Sheboygan, 86 N.W. 657, 111 Wis. 


Pennsylvania 


61. New Hope Telephone Co. v. 
City of Concordia, 106 P. 35, 81 Kan. 
514; City of Brownwood v. Brown 
Telegraph & Telephone Co., 157 S.W. 
1163, 106 Tex. 114 [aff (Civ.App.) 152 
S.W. 709]. 


[a] Waiver of right to regulate. 
—A city, being without right to ex- 
clude a long-distance telephone com- 
pany from using its streets, but 
merely having a right to regulate the 
same, waives the right of regulation 
by refusing to prescribe the streets 
to be used’and the details of construc- 
tion; and, having threatened crimin- 
ally to prosecute and punish the em- 
ployees of the company for using the 
streets, the company’s right will be 
enforced by injunction. City >of 
Brownwood v. Brown Telegraph & 
Telephone Co., 157 S.W. 1163, 106 Tex, 
114 [aff (Civ.App.) 152 S.W. 709]. 


68. New Hope Telephone Co. v. 
City of Concordia, 106 P. 35, 81 Kan. 
514. 
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poles, a company cannot take matters into its own 
hands and proceed with the work of construction 
without such designation,®* but it may by mandamus 
or other proper legal proceedings compel the mu- 
nicipal authorities to act,°* provided a proper re- 
quest or application for action on the part of the 
municipal authorities has been made,®® and a rea- 
sonable time allowed for them to act,®® although, 
where such action involves the exercise of a dis- 
cretion on the part of the municipal authorities, the 
courts will not prescribe in advance the particular 
action to be taken,*’? their authority being limited 
to compelling action and passing on the validity of 


such action when taken.®® 


Delegation of authority. A delegation of authori- 
ty by the legislature to a court to designate the lo- 
cation or mode of constructing a telegraph or tele- 
phone line in the streets has been held valid,®® al- 
though there is authority to the contrary.’° 


63. St. Paul v. Freedy, 90 N.W. 
781, 86 Minn. 350; Marshfield v. Wis- 
consin Tel. Co., 78 N.W. 735, 102 Wis. 
604, 44 L.R.A. 565. 


64. Mich.—Michigan Tel. Co. v. St. 
Joseph, 80 N.W. 383, 121 Mich. 502, 
80 Am.S.R. 520, 47 L.R.A. 87. 


Minn.—St. Paul v. Freedy, 90 N.W. 
781, 86 Minn. 350. 


Mont.—State v. Red Lodge, 76 P. 
758, 30 Mont. 338. 


N.J.—New York, ete., Tel. Co. v. 
Bound Brook, 48 A. 1022, 66 N.J.Law 
168. 


N.Y.—Matter of Seaboard Tel., etc., 
Co. v. Kearney, 68 App.Div. 283, 74 
INDY» O15: 


Pa.—Com. v. Warwick, 40 A. 98, 185 
Pa. 623. 


Wis.—State v. Sheboygan, 86 N.W. 
657, 111 Wis. 23. , 


65. State v. Red Lodge, 83 P. 642, 
33 Mont. 345; Marshfield v. Wiscon- 
sin Tel. Co., 78 N.W. 735, 102 Wis. 
604, 44 L.R.A. 565. 


[a] Reguest must be proper one 
for action which it is the duty of the 
municipal authorities to take. State 
v. Red Lodge, 83 P. 642, 33 Mont. 345; 
State v. Milwaukee, 113 N.W. 40, 132 
Wis. 615. 


66. Marshfield v. Wisconsin Tel. 
Co., 78 N.W. 735, 102 Wis. 604, 44 L. 
R.A. 565. 


67. State v. Red Lodge, 76 P.-758, 
30 Mont. 338; State v. Milwaukee, 113 
N.W. 40, 182 Wis. 615. 


[a] Effect of mandamus proceed- 
ings is merely to compel action-and 
not to interfere with the discretion- 
ary powers of the municipality as to 
any particular lawful and reasonable 
regulations. State v. Red Lodge, 76 
P. 758, 30 Mont. 338. 


68 Michigan Tel. Co. v. St. Jo- 
seph, 80 N.W. 383, 121 Mich. 502, 80 
Am.S.R. 520, 47 L.R.A. 87. 


69. Zanesville v. Zanesville Tel., 
ete., Co., 59 N.H. 781, 64 OhioSt. 67, 
pa tjRsA. 150, 83 -Am-S.R. 7.725. [rev 
59 N.E. 109, 63 OhioSt. 442]. 


[a] Probate court (1) may direct 
in what mode telephone companies 
shall construct their lines in the 
streets. Zanesville v. Zanesville Tel., 
etc., Co., 59 N.E. 781, 64 OhioSt. 67, 
52° L.R.A. 150, 83 Am.S.R. 725 [rev 
59 N.H. 109, 63 OhioSt. 442]; Cleve- 
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approval.*? 


[§ 51] b. Underground Conduits."® 
risdictions statutes have been enacted either author- 
izing or requiring the placing of telegraph and tel- 
ephone wires in underground conduits."* The state, 
or a municipality pursuant to legislative authority, 
may authorize the construction of such underground 


[§§ 50-51 


the discretion of the court must be exercised in a 
reasonable manner.’+ ‘ . 
Approval by company. A proposed ordinance reg- — 
ulating the manner of constructing a telephone line 
need not be submitted to the telephone company for 


In some ju- 


conduits,’ and such authority constitutes a valua- 
ble right,7® which when granted by the legislature 


But 


land Tel. Co. v. South Newburgh, 4 
OhioN.P.N.S. 624; Fitzsimmons Tel. 
Co. v. Cincinnati, 2 OhioN.P.N.S. 51. 
(2) In fixing the mode of use of a 
street by a telephone company the 
probate court has no function to per- 
form in providing for the possible 
use of the street for moving build- 
ings. Cleveland Tel. Co. v. South 
Newburgh, supra. (3) In a proceed- 
ing instituted in the probate court for 
an order directing the mode of con- 
struction of telephone lines in a mu- 
nicipality, a competing telephone 
company has been held not a proper 
or necessary party and, it not appear- 
ing that its lines will be affected by 
the order sought, such company has 
no right to intervene nor to prosecute 
error. Sidney Telephone Co. v. Farm- 


An Telephone Co., 11 OhioN.P.N.S. 
70. New York, etc., Tel. Co. v. 


chee ae Brook, 48 A. 1022, 66 N.J.Law 


71. Cleveland Telephone Co. v. 
Chagrin Falls, 1 OhioN.P.N.S. 534. 


72. Mountain View v. Farmers’ 
Telephone Exch. Co. (Mo.App.) 224 
Boe. 155 [aff 2438 S.W. 153, 294 Mo. 


73. Relocation of conduits see in- 
fra § 52. 


74 See statutory provisions. 


[a] Statute construed.—(1) Under 
a statute authorizing any company 
operating a telephone exchange or do- 
ing a telegraph business in any city 
in the state to construct and main- 
tain underground wires and pipes or 
conduits with the consent of the city, 
it has been held that a telephone com- 
pany not maintaining an exchange in 
a city could not construct and main- 
tain underground wires in such city. 
Queen City Tel. Co. v. Cincinnati, 27 
OhioCir.Ct. 385. (2) St. (1906) p 79 
ec 117, relating to the location of poles 
and wires in streets, and providing 
for written petition, notices to land- 
owners, hearing of the petition, writ- 
ten specification of locations, and pub- 
lic records thereof, applies to permits 
granted to companies under Rev. L. 
(1902) c 25 § 54, for underground 
construction, as well as overhead con- 


struction authorized by other provi- 


sions of law. Metropolitan Home 
Telephone Co. v. Hmerson, 88 N.E. 
670, 202 Mass. 402. (3) In tthe title 
of St. (1906) p 79 c 117, “An act rela- 
tive to the granting of locations for 
poles and wires in towns,” the word 


cannot be denied by a municipality,’7 and which 
when granted by a municipality and accepted by the 
company cannot subsequently be arbitrarily revok- 
ed,7® or materially impaired or subjected to new 
and burdensome conditions,7® although the munici- 


“wires” comprehends their location 
under, as well as above, the surface 
of highways. Metropolitan Home 
Telephone Co. v. Emerson, supra. 


75. Chesapeake, ete., Tel. Co. v. 
Baltimore, 45 A. 446, 90 Md. 638; 
State v. St. Louis, 46 S.W. 981, 145 
Mo. 551, 42 L:R.A. 113; Butte v. 
Montana Independent Telephone Co., 
148 P. 384, 50 Mont. 574; Western 
Union Tel. Co. v. Philadelphia, 2 Pa. 
Dist.&Co. 55. 


[a] Legislature may ratify an au- 
thority previously granted by a mu- 
nicipality to construct underground 
conduits. Chesapeake, etc., Tel. Co. 
v. Baltimore, 45 A. 446, 90 Md. 638; 
Chesapeake, ete., Tel. Co. v. Balti- 
ce 43 A. 784, 44 A. 1033, 89 Md. 


76. Chesapeake, etc., Tel. Co. v. 
Baltimore, 43 A. 784, 44 A. 1033, 89 
Md. 689; State v. St. Louis, 46 S.W. 
981, 145" Moyobb1>- 42 ESReAL I r3s 


77. Bell Tel. Co. v. Owen Sound, 
8 Ont.L. 74, 4 Ont.W.R. 69. 


[a] Thus where a telegraph or 
telephone company is authorized by 
statute to place its wires under- 
ground, subject only to municipal su- 
pervision as to the mode of doing the 
work, the municipality cannot, under 
this power, arbitrarily refuse to per- 
mit the company to do so. Bell Tel. 
Co. v. Owen Sound, 8 Ont.L. 74, 4 Ont, 
W.R. 69. 


73. Chesapeake, etc, Tel. Co. v. 
Baltimore, 45 A. 446, 90 Md. 638; 
Chesapeake, ete., Tel. Co. v. Balti- 


more, 43 A. 784, 44 A. 1033, 89 Mad. 
689; State v. St. Louis, 46 S.W. 981, 
145 Mo. 551, 42 L.R.A, 113. 


79. Postal Telegraph-Cable Co. v. 
City Council of Augusta, 242 F. 538 
[aff 246 F. 440, 158 C.C.A. 504]; Ches- 
apeake, etc., . Co. v. Baltimore, 
45 A. 446, 90 Md. 638; Chesapeake, 
ete., Tel. Co. v. Baltimore, 43 A. 784, 
44 A. 1038, 89 Md. 689; State v. St. 
Louis, 46 S.W. 981, 145 Mo. 551, 42 
L.R.A. 113; Western Union Tel. Co. 
v. Syracuse, 53 N.Y.S. 690, 24 Mise 
age 55 N.Y.S. 1151, 35 App.Div. 


[a] Rule applied.—(1) Where an 
underground conduit has been con<« 
structed pursuant to municipal con-~ 
sent, a municipality cannot author- 
ize a different company to construct 
another conduit immediately over it 
so as to interfere with and prevent 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Z 
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pality may make reasonable regulations as to the 
mode of construction,8® or compel the adoption of 
proper 1mprovements.** The legislature may also, 
under its police powers, expressly require that tele- 
graph or telephone wires shall be placed in under- 
ground conduits,’? and that companies which have 
already constructed their lines above ground shall 
remove them to underground conduits;$? and the 
legislature may delegate to a municipal corporation 
the power to make such requirements,’* and of reg- 
ulating the manner in which the work of excavation 
and construction shall be done.$* So, also, the leg- 
islature, or municipality pursuant to legislative au- 
thority, may authorize the construction by independ- 
ent companies of subways or conduits to be used 
by telegraph, telephone, and other companies using 
electrical conductors,8* and may require telegraph 
or telephone companies to remove their wires into 
such conduits,®? and pay a reasonable rental there- 
for,®* or to remove them into conduits constructed 
by the municipality,8® and may refuse such com- 
panies permission to construct their own conduits,®° 
provided the other conduits already constructed or 
provided are adequate and suitable.°! The legis- 
lature may also require that companies constructing 
underground conduits shall submit to the local au- 
thorities for approval plans and specifications of 
the system proposed, and that the work of excava- 
tion and construction shall be done under the su- 
pervision and control of such authorities.°? Where 
a telegraph or telephone company has legislative 


access thereto. Western Union Tel. | Div. 617]. 
Co. v. Syracuse, 53 N.Y.S. 690, 24 25 
Mise. 338 [mod 55 N.Y.S. 1151, 35 5 


App.Div. 631]. (2) Where a tele- 
graph company required to place 
wires underground did not use all of 
the space in its conduits, the city 
could not place its wires therein, and 
then deprive the company of the right 
to use such space for wires subse- 


86. 


42 E.R.A. 113; 
Co. v. Hess, 26 
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People v. Squire, 14 N.E. 820, 
107 N.Y. 593, 1 Am.S.R. 893. 


Western Union Tel. Co. v. New 
York, 38 F. 552, 3 L.R.A. 449; 
v. St. Louis, 46 S.W. 981, 145 Mo. 551, 
American Rapid Tel. 

N.E. 
641, 21 Am.S.R. 764, 13 L.R.A. 454, 


[62 C.J.] 51 


authority to construct its lines on city streets, with- 
out the consent of the municipality, and subject only 
to its regulation and control,®* the municipality can- 
not require that, in constructing such line, the com- 
pany shall place its wires in underground conduits.°* 


Delegation of power to court. Under statutes pro- 
viding that, if a municipality and a company ean- 
not agree on the mode of use of the streets, the 
probate court shall direct the mode, and authorizing 
telegraph and telephone companies to place their 
wires underground with the consent of the municipal 
authorities, the probate court cannot grant a com- 
pany the right to place its wires in underground 
conduits without the consent of the municipal au- 
thorities.®® 


Protection of rights. A company to which the 
legislature, or a municipality under legislative au- 
thority, has granted the right to lay its wires in un- 
derground conduits will be protected in the exercise 
of such right by injunction®® or mandamus,?" ac- 
cording to the circumstances of the particular case. 


[§ 52] c. Removal or Change of Location.®® 
Since a municipality cannot prevent the use of its 
streets by ai telegraph or telephone company having 
legislative authority to use the same,®® or, where 
its consent is necessary, arbitrarily revoke the same 
after it has been given and acted on, it cannot 
require the entire removal from its streets of a tel- 
egraph or telephone line which has been constructed 


Home Telephone Co. v. Middletown, 
2 OhioN.P.N.S. 455; Cleveland Tel- 
ephone Co. v. Chagrin Falls, 1 OhioN. 
P.N.S. 534. 


96. Postal Telegraph-Cable Co. v. 
City Council of Augusta, 242 F. 538 
[aff 246 F. 440, 158 C.C.A. 504]; Ches- 
apeake, etc., Tel. Co. v. Baltimore, 45 
A. 446, 90 Md. 638; American Tel., 


State 


919, 125 N.Y. 


107 N.Y. 593, 1 Am.S.R. 893; 


quently installed. Postal Telegraph- 
Cable Co. v. City Council of Augusta, 
yea 588 [aff 246 F. 440, 158 C.C.A. 


80. Chesapeake, etc., Tel. i 
Baltimore, 45 A. 446, 90 Md. 638; 
State v. St. Louis, 46 S.W. 981, 145 
Mo. 551, 42 L.R.A. 113; Western Un- 
ion Tel. Co. v. Philadelphia, 2 Pa. 
Dist.&Co. 55; Bell Tel. Co. v. Owen 
Sound, 8 Ont.L.R. 74, 4 Ont.W.R. 69. 


81. Com. v. Warwick, 40 A. 93, 185 
Pa. 623. 
[a] Grant of right to adopt under- 


ground system necessarily authoriz- 
es the construction of conduits, ter- 
minal poles, or any such appliances as 
are or may be reasonably necessary 
to make the system effective, but if 
the municipality thas retained the 
right to regulate the manner of occu- 
pation this also includes the power 
to compel from time to time the adop- 
tion of any reasonable and generally 
accepted improvements which tend to 
decrease the obstruction of the 
streets or inctease the safety and 
convenience of the public in their use. 
Com. v. Warwick, 40 A. 93, 185 Pa. 
623. 


82. American Rapid Tel. Co. v. 
Hess, 26 N.E. 919, 125 N.Y. 641, 21 
Am.S.R. 764, 138 L.R.A. 454. 


83. See infra § 53. 


84. People v. Squire, 14 N.H. 820, 
Geneva 
v. Geneva Tel. Co., 62 N.Y.S. 172, 30 
Misc. 236 [rev 66 N.Y.S, 1129, 54 App. 


[a] Public use.—A subway for tel- 
egraph and telephone wires is for a 
public use and may properly be per- 
mitted to be constructed under the 
streets of a city. State v. St. Louis, 
46 S.W. 981, 145 Mo. 551, 42 L.R.A. 
113 [overr State v. Murphy, 31 S.W. 
784, 34 S.W. 51, 35 S.W. 1132, 134 Mo. 
548, 56 Am.S.R. 515, 34 L.R.A. 369]. 


87. Western Union Tel. Co. v. New 
York, 38 F. 552, 3 L.R.A. 449; Ameri- 
can Rapid Tel. Co. v. Hess, 26 N.E. 
919, 125 N.Y. 641, 21 Am.S.R. 764, 13 
L.R.A. 454. 


88. Western Union Tel. Co. v. New 
York, 38 F. 552, 3 L.R.A. 449. 


89. Geneva v. Geneva Tel. Co., 62 
N.Y.S. 172, 30 Misc. 236 [rev 66 N.Y. 
S. 1129, 54 App.Div. 617]. 


90. Geneva v. Geneva Tel. Co., su- 
pra. 
91. Rochester v. Bell Tel. Co., 64 


N.Y.S. 804, 52 N.Y.App.Div. 6; Gen- 
eva v. Geneva Tel. Co., 62 N.Y.S. 172, 
30 Misé. 236 [rev 66 N.Y.S. 1129, 54 
App.Div. 617]. 


92. People v. Squire, 14 N.E. 820, 
107 N.Y. 593, 1 Am.S.R. 893. 


93. See supra § 38. 


94. State v. Red Lodge, 76 P. 758, 
30 Mont. 338. 

Change from overhead to under- 
ground system see infra § 53. 


95. Queen City Tel. Co. v. Cincin- 
nati, 76 N.E. 392, 73 OhioSt. 64; Cin- 
cinnati v. Queen City Tel. Co., 2 Ohio 
N.P.N.S. 349. Contra Middletown 


etc., Co. v. Reed, 15 Pa.Dist. 649, 31 
PaiCo. 657. 


[a] Tlustrations.—(1) A munici- 
pality will be enjoined from prevent- 
ing the construction of an under- 
ground conduit for which it has giv- 
en its consent, provided it is eon- 
structed in a proper manner under the 
regulation and control of the munici- 
pality as to the mode of construction. 
Chesapeake, etc., Tel. Co. v. Balti- 
more, 45 A. 446, 90 Md. 688. (2) 
Where the legislature grants to a 
company the right to construct its 
line in underground conduits, no mu- 
nicipal consent being required, a 
township through which the line 
passes will be enjoined from enforc- 
ing unreasonable regulations as ta 
the mode of construction. American 
Tel., etc., Co. v. Reed, 15 Pa.Dist. 649, 
31, Pa.Co. 657. 


97. State v. St. Louis, 46 S.W. 981, 
145 Mo. 551, 42 L.R.A. 113. 


[a] Tliustration.—Where an un- 
derground conduit for telegraph and 
telephone wires has been constructed 
pursuant to municipal authority, The 
municipality will be compelled by 
mandamus to permit connections to 
be made between the conduit and ad- 
joining buildings, provided they do 
not materially impair the use of the 
highway. State v. St. Louis, 46 S.W. 
981, 145 Mo. 551, 42 L.R.A. 118. 


98. Change from overhead to un- 
derground system see infra § 53. 


99. See supra § 36. 
1. See supra § 48. 


iy 
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pursuant to such legislative authority,? or munici- 
pal consent,? or prevent the company from making 
proper extensions of its line;* nor can a munici- 
pality arbitrarily require such a company after it 
has constructed its line to change the location there- 
of.® A municipality cannot, however, by its consent 
or agreement, surrender the right to make under 
its police powers such subsequent regulations as the 
public safety and welfare may require;* and, where 
by reason of changed conditions a telegraph or tele- 
phone line has become an obstruction to traffic or 
a menace to the public safety, or there are other 
reasons connected with the public welfare or safety 
making a change of location negessary, such change 
may be requircd by the municipality,’ even though 
it involves a removal of the line from one street to 
another. So, where a municipality, after granting 
to a telephone company the right to lay conduits 
under its streets, changes the grade of a street so 
as to elevate the tracks of a railroad under an agrec- 
ment with the railroad company, in consequence of 
which the telephone company is compelled to relo- 
cate certain of its conduits, the telephone company 
cannot recover from the municipality or the rail- 
road company the costs of relocation.® The mu- 


2. Wichita v. Old Colony Trust 
Co., 132 F. 641, 66 C.C.A. 19; Abbott 13. 
v. Duluth, 104 F. 833 [aff 117 F. 1387, 
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generally see infra § 55. 


County Court 
County v. White, 91 S.E. 350, 352, 79 


‘ 
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nieipality cannot require the company to incur such 
expenses unless some reasonable necessity for the 
change exists,!° and it cannot act arbitrarily or un- 
reasonably either in regard to making the change 
or the method prescribed for effecting it.t11 Under 
a statute providing that it is the duty of such com- 
panies to remove and reset the poles and wires con- 
nected therewith when the same would constitute 
obstructions to the use of the public road by the 
traveling public,!? it has been held to be the duty 
of the company to remove and reset its poles and 
wires on widening and permanently improving the 
road,!? and the county court may demand a writ 
of mandamus to compel their removal by the owner 
notwithstanding it is authorized to remove them 
and charge the expense to the owner.‘* A mere 
change in the height of telephone wires is not a 
change of location.?° 


[§ 53] d. Change from Overhead to Underground 
System. The legislature, under its police power, 
or a municipality, under legislative authority, may 
require that companies that have already construet- 
ed their lines on the overhead system shall remove 
them to underground conduits,!* and pay the ex- 
pense incident to such change;?* if the company 


or of a municipality, under legisla- 
tive authority, to require telegraph 
or telephone wires to be placed in un- 
derground conduits. City.of Monroe 


of Wyoming 


55 C.C.A. 153]; Duluth v. Duluth Tel. 
Co., 87 N.W. 1127, 84 Minn. 486. 


8. Southern Bell Tel., etc., Co. v. 
Mobile, 162 F. 523; London Mills v. 
White, 70 N.E. 313, 208 Ill. 289. 


4 Duluth v. Duluth Tel. Co., 87 N. 


Ww. 1127, 84 Minn. 486. 


5. Southern Bell Tel., etc., Co. v. 
Mobile, 162 F. 523; Hannibal v. Mis- 
souri, ete, Tel. Co., 31 Mo.App. 23. 


6 Michigan Tel. Co. v. Charlotte, 
93 F. 11; Central Dist. Printing, etc., 
ie v. Freedom Borough, 20 Pa.Dist. 


7 Ganz v. Ohio Postal Tel. Cable 
Co., 240 F. 692, 72 C.C.A. 186; Michi- 
gan Tel, Co. v. Charlotte, 93 F. 11; 
Postal Telegraph-Cable Co. v. Balti- 
more & O. C. Terminal R. Co., 219 Ill. 
App. 304; American Tel., etc., Co. v. 
Millcreek Tp., 46 A. 140, 195 Pa. 643; 
American Tel., ete, Co. v. Harbor- 
creek Tp., 23 Pa.Super. 437; Monroe 
Telephone Co. v. Ludlow, 122 N.W. 
1030, 140 Wis. 510. 


8. Michigan Tel. Co. v. Charlotte, 
93... 11. 


9. Keystone Telephone Co. v. Phil- 
i seebae & R. Ry. Co., 56 Pa.Super. 


10. Northwestern Tel. Exch. Co. v. 


Minneapolis, 83 N.W. 527, 86 N.W. 69, 


$1 Minn. 140, 53 L.R.A. 175; Hanni- 
bal v. Missouri, etc., Tel. Co., 31 Mo. 
App. 23. 


11. Hannibal v. Missouri, etc., Tel. 
Co., 31 Mo.App. 23. 


12. See statutory provisions. 


[a] What constitutes obstruction. 
—Telephone poles standing on the 
right of way in such proximity to 
the traveled road as materially to in- 
terfere with the work of permanently 
improving it constitute an obstruc- 
tion within the meaning of such a 
statute. County Court of Wyoming 
County v. White, 91 S.E. 350, 79 W.Va. 
475, L.R.A.1917D 660. 


Obstruction of streets or highways 


W.Va. 475, L.R.A.1917D 660. 


“The interference by the poles and 
wires with this work, while not with- 
in the letter of the statute, is clearly 
within its spirit and intendment, and 
the duty to remove the poles is as im- 
perative upon respondents as if they 
stood in the old roadbed and did actu- 
ally hinder travel thereon. It is 
clearly such an interference as is 
contemplated by the statute.” Coun- 
ty Court of Wyoming County v. 
White, supra. 


14. County Court of Wyoming 
County v. White, supra. 


15. Diamond State Telephone Co. 
v. Maclary, (Del.Ch.) 156 A, 223. 


[a] Thus a telephone company 
could bring wires formerly stretched 
between ten-foot cross arms fifty feet 
high, under grant of easement, down 
to twenty feet above ground, and 
gather them in two-inch rings. -Dia- 
mond State Telephone Co, v. Maclary, 
(Del.Ch.) 156 A. 223. 


16. Western Union Tel. Co. v. New 
York, 38 F. 552, 3 L.R.A. 449; City 
of Monroe v. Postal Telegraph Co., 
162 N.W. 76, 195 Mich. 467; American 
Rapid Tel. Co. v. Hess, 26 N.E. 919, 
125 N.Y. 641, 21 Am.S.R. 764, 13 L.R. 
A. 454; People v. Squire, 14 N.RE. 
§20, 10.7 N.Y. 593, 1 Am.S.R. 893; New 
York Telephone Co. v. State, 154 N. 
Y¥.S. 1059, 169 App.Div. 310 [aff 113 
N.E. 1061, 218 N.Y. 738]; Geneva v. 
Geneva Tel. Co., 62. N.Y.S= 172) 30 
Misc. 236 [rev 66 N.Y.S. 1129, 54 App. 
Div. 617]. 


[a] Discrimination.—It not ap- 
pearing under what right an electric 
railroad, with a trolley wire in the 
middle of the street, acts, it cannot 
be said to be discrimination for the 
city to require a telegraph company 
to remove its poles from the side of 
the street and put wires underground. 
City of Monroe vy. Postal Telegraph 
Co., 162 N.W. 76, 195 Mich. 467, 


[b] Post Roads Act of 1866 (1) 
does not affect the power of the state 


|ephone Co.; 


v. Postal Telegraph Co., 162 N.W. 76, 
195 Mich. 467; American Rapid Tel. 
Co. v. Hess, 26 N.E. 919, 125 N.Y. 641, 
21° Am.S.R. 764,13 DeaRi Ay 4545 7 @) 
But in one case the court, in sustain- 
ing the right to require the removal 
of wires from poles into underground 
conduits, held that the right to re- 
quire such removal from the struc- 
ture of an elevated rai'road, where 
at the time the wires did not cause 
any public inconvenience, was so 
doubtful that it should be submitted 
to the court of last resort and the 
doubt temporarily be resolved in fa- 
vor of the telegraph company. West- 
ern Union Tel. Co. v. New York, 38 
F. 552, 3 L.R.A. 449. (3) Effect of 
Post Roads Act on state or munici- 
pal control generally see supra § 32. 


{c] In England a telephone com- 
pany had telephone poles in a borough 
under a license from the corporation. 
In January, 1912, their undertaking 
was to be taken over by the post of- 
fice and all plant then in use would 
be paid for. In October, 1910, the 
corporation gave the company notice 
to remove the poles and establish an 
underground system. This was not 
done, and the corporation arranged 
with the postmaster-general to es- 
tablish such a service on Jan. 1, 1912. 
The corporation was willing to al- 
low the poles to be kept up until Dec. 
27, 1911, but required their removal 
before December 31. If they remain- 
ed up until December 31, £300 would 
have to be paid for them; if removed 
before December 27 the government 
would not have to pay for them. The 
corporation claimed a right to remove 
the poles, and it was held that an in- 
junction should be granted until the 
trial of the action or until further 
order restraining the corporation 
from removing or interfering with 
the poles. Dickens v. National Tel- 
National Telephone Co. 
v. Hythe Corporation, 75 J. P. 557. 


17. Western Union Tel. Co. v. New 
York, 38 F. 552, 3 L.R.A. 449; Amer- 
ican Rapid Tel. Co. v. Hess, 26 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


se 


io babe al 
§§ 53-55] 


refuses, after due notice, to remove its wires into 
an underground conduit, the municipal authorities 
may cut down the poles and remove the wires,!§ and 
will not be enjoined from so doing;1® and a tele- 
graph company, by the use of a street for its poles 
and wires for fifteen years, does not acquire any 
preseriptive right which will prevent the city, under 
its police power, from requiring the wires to be 
placed underground.?® On the other hand, it has 
been held that, where a telephone company had oc- 
cupied a city street for eight years, by permission 
of the city, and under the ordinance granting such 
provision the company had provided the city with 
telephone service at a fixed price and supplied it 
with free telephones, the city could not remove the 
poles and place the wires underground;?! and that 
an injunction would lie to prevent such removal.?2 
Where the consent of a municipality is not necessary 
to the construction of telegraph or telephone lines 
on city streets,?* the municipality cannot, without 
express legislative authority, subsequently require 
overhead wires to be removed into underground con- 
duits,?* although, on the other hand, it has been 
held that a municipality has this power,?* but can- 
not exercise it arbitrarily where no reasonable ne- 
cessity for such change exists.2® The duty of mak- 
ing such removal may, however, be imposed on the 
company by agreement with a municipality made 
in consideration of rights and privileges granted 
by the latter.2* The reasonableness of an order re- 
quiring telegraph wires to be placed underground 
should be determined by conditions, the existence 
of which can be foreseen, or by reference to com- 


919, 125'N.Y. 641, 21 Am.S.R. 764, 13 
L.R.A. 454; People v. Squire, 14 N.E. 
820, 107 N.Y. 598, 1 Am.S.R. 893 [efi 
12 S.Ct. 880, 145 U.S. 175, 36 L.Ed. 
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32. U.S.—Michigan Tel. Co. v. 
v. Charlotte, 93 F. 11. 


Mo.—State v. Flad, 23 Mo.App. 185; 
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pany demands which are apparent.28 


_ Mandamus will lie to compel a company to place 
its wires underground, pursuant to an ordinance 
passed under the police power,?® and it is no de- 
fense to such writ that other companies are violat- 
ing the ordinance.?° 


[§ 54] 7. Character of Equipment. Under its 
general powers with reference to the control and 
regulation of its streets, a municipality may pre- 
scribe not only the precise location of telegraph and 
telephone poles, posts, piers, and abutments,?1 but 
also, within reasonable limits, the character, form, 
size, and color of such fixtures.?2. Thus it may re- 
quire that decayed poles be removed or replaced 
with sound ones,®? or that broken or erooked and 
unsightly poles be replaced with others that are 
neat and shapely; it may refuse to permit the 
use of poles of improper and unusual size;?® and 
it seems that it may even require the painting of 
all poles and prescribe what color they shall be 
painted.?* 


Delegation of powcr to court. The legislature may 
delegate to a court the power to prescribe the char- 
acter of the structures to be erected by a telephone 
company.®? 


[§ 55] 8. Obstruction of Streets or Highways.?8 
A telegraph or telephone company in constructing 
its line must exercise due care to avoid any unnec- 
essary or improper obstruction of streets or high- 
ways,*® and local authorities have no authority to 
authorize a company to locate its poles in such a 


Pa.—Little v. Central Dist., etce., 
Tel. Co., 62 A. 848, 213 Pa. 229; Cen- 
tral Dist., etc., Telegraph Co. v. Da- 
vis, 17 Pa.Dist. 1036; Peoples’ Tel., 


666]. 
18. American Rapid Tel. Co. v. 
Hess, 26 N.E. 919, 125 N.Y. 641, 21 


Am.S.R. 764, 138 L.R.A. 454. 
19. American Rapid Tel. 
Hess, supra. 


20. City of Monroe v. Postal Tei- 
egraph’ Co., 162 N.W. 76, 195 Mich. 
467. 


Co. Vv. 


21. Consolidated Tel. Co. Vv. 
Wilkes-Barre, 17 Pa.Dist. 487, 34 Pa. 
Mo Ont Us 


22. Consolidated 
Wilkes-Barre, supra. 

23. See supra § 38. 

24. Village of Carthage v. Central 
New York Tel., etc., Co., 78 N.E. 165, 
185 N.Y. 448, 113 Am.S.R. 932 [rev 96 
N.Y.S. 919, 110 App.Div. 625 (rev 96 
N.Y.S. 917, 48 Mise. 423)]. 

25. Northwestern Tel. Exch. Co. v. 


Minneapolis, 83 N.W. 527, 86 N.W. 
69, 81 Minn. 140, 53 L.R.A. 175. 


26. Northwestern Tel. Exch. Co. 
v. Minneapolis, supra. See Hudson 
River Tel. Co. v. Johnstown, 74 N.Y. 
S. 767, 37 Misc. 41 (where injunction 
pendente lite was continued on condi- 
tion). 

27. Baltimore v. Chesapeake, etc., 
Tel. Co., 48 A. 465, 92 Md. 692. 


28. Postal Telegraph-Cable Co. v. 
Ingraham, 228 F, 392. 


29. Monroe v. Postal Telegraph 
Co., 162 N.W. 76, 195 Mich. 467. 


30. Monroe v. Postal Telegraph 
Co., supra. 


81. See supra § 50. 


Tel. Co. Vv. 


Forsythe y. Baltimore, etc., Tel. Co., 
12 Mo.App. 494. 


Pa.—Philadelphia v. Western Union 

ae. Co., 11 Phila. 327, 2 Wkly.N.C. 
oo. 

Tex.—City of Brownwood v. Brown 
Telegraph & Telephone Co., (Civ. 
App.) 152 S.W. 709 [aff 157 S.W. 1163, 
106 Tex. 114]. 


Vt.—Hardwick v. Vermont 
etc., Co., 40 A. 169, 70 Vt. 180. 


33. Michigan Tel. Co. v. Charlotte, 
93 F. 11. 


34 Forsythe v. Baltimore, etce., 
Tel. Co., 12 Mo.App. 494; Hardwick 
Sp renee eetss Tel. Co., 40 A. 169, 70 Vt. 
180. 


35. 
Tel. 
455. 


36. Hardwick v. Vermont Tel., etc., 
Co., 40 A. 169, 70 Vt. 180. 


37. Fitzsimmons Telephone Co. v. 
Cincinnati, 2 OhioN.P.N.S. 51. 


38. hiability for personal injuries 
from obstruction see infra § 67. 


39. Ala.—Postal Tel. Cable Co. v. 
Jones, 32 So. 500, 133 Ala. 217. 


Ind.—Delaware & Madison Counties 
Telephorie Co. v. Fleming, 102 N.E. 
163, 53 Ind.App. 555. 


Ky.—Bevis v. Vanceburg Tel. Co., 
89 S.W. 126, 121 Ky. 177, 28 Ky.L. 142. 


Me.—Dickey v. Maine Tel. Co., 46 
Me. 483. 


N.Y.—Bailey v. Bell Telephone Co., 
131 N.Y.S. 1000, 147 App.Div. 224; 
New York Telephone Co. v. Dittman, 
159 N.Y.S. 625, 96 Misc. 60. 


Tel., 


Philadelphia v. Western Union 
Co., 11 Phila. 327, 2 Wkly.N.C. 


etc., Co. v. Berks, ete., Turno. Road 
Co., 23 Pa.Co. 401; Russ v. Pennsyl- 
vania Tel. Co., 15 Pa.Co. 226. 


S.D.—Unglaub v. Farmers’ Mut. 
Telephone Coa., 164 N.W. 104; Snee v. 
Clear Lake Telephone Co., 123 N.W. 
729, 24 S.D, 361. 


Utah.—Davidson v. Utah Indevend- 
ent Tel. Co., 97 P. 124, 34 Utah 249. 


[a] Statute granting right to erect 
poles and wires has been held not to 
grant telephone companies the pow- 
er to create public nuisances, or to 
interfere with the use of highways 
by maintaining poles and wires at 
any height from the surface of the 
ground that it desires, as it will be 
presumed that the legislature had in 
mind the ordinary prevailing method 
of constructing telephone wires. Snee 
v. Clear Lake Telephone Co., 123 N. 
W. 729, 24 S.D. 361. 


[b] Not nuisance per se.—Tele- 
phone companies have a right to erect 
their poles in the highway, subject 
to the reasonable regulation of the 
highway commissioners; hence the 
presence of a telephone pole along 
the side of a highway is net an ob- 
struction constituting a nuisance per 
se. Scofield v. Town of Poughkeepsie, 
107 N.Y.S. 767, 122 App.Div. 868. 


[c] Maintenance without author- 
ity not necessarily nuisance.—Under 
a statute providing that telephone 
lines shall not be constructed on or 
along highways or public roads with- 
out written permission from the se- 
lectmen of towns, etc., and specifying 
the method of locating the wires and 
declaring wires so erected to be legal 
structures, but not declaring those 
otherwise maintained to be nuisances, 
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way as to obstruct the ordinary use of the way.*® 


Rights of house movers.*! A telephone company 
may be required to raise its wires to such a height 
as to permit a building to be moved thereunder,*? 
the expense of so doing being charged to the house 
moyer,?® and, on the failure of the company to raise 
the wires, the house mover is authorized to raise 
them himself on condition that he pay all damage 
caused thereby.*4 On the other hand, it has been 
held that, where the franchise of a telephone com- 
pany requires it to raise its wires to permit the 
passage of a building, and provides that, if after 
notice, it fails to do so, the city may do so at the 
company’s expense, the company cannot charge the 
expense to the house mover.*® A statutory require- 
ment that telephone lines be so located as not to in- 
terfere with “ordinary travel” does not require a 
company to remove its wires from the street in 
order to permit the moving of a house along the 
same. *® 


[§ 56] 9. Rights of Abutting Owners.**7 The 
right to construct telegraph or telephone lines in 
the streets or highways must be so exercised as not 
to interfere with the rights of abutting owners,*® 


Ny 


TELEGRAPHS AND TELEPHONES 


[§§ 55-57 


| and neither a municipality nor its officers have pow- 


er to authorize a mode of construction which will 
interfere with such rights.t? Where a company has 
niaintained a telegraph line on a highway for many 
years under a legislative grant, it will be presumed 
that the easement to do so with respect to abutting 
lands was acquired from the then owners, and fully 
paid for, or payment waived, and, in the absence 
of any restriction in the grant, the company may 
erect additional poles when necessary to support the 
weight of added wires, required because of the in- 
crease of business, without further payment to the 
present owners of the abutting property.°° 


Effect of Vacation of street.°! Where a street is 
vacated without making a telephone company a 
party to the proceedings, the company occupying the 
street under a valid franchise cannot be compelled 
by an abutting owner, without compensation, to re- 
move its poles and wires from the street.°” 


[§ 57] C. Rights in, and Use of, Railroad Right 
of Way®?—1. In General. In some jurisdictions the 
statutes authorize the construction of telegraph or 
telephone lines along and on railroad rights of 
way,°* subject of course to the making of just com- 


it has been held that the wires of an 
unauthorized company and of private 
individuals running eighteen to twen- 
ty-two feet above the ground, and not 
interfering with public travel, did 
not constitute a nuisance, and would 
not be enjoined. . Mt. Vernon Tele- 
phone Co. v. Franklin Farmers’ Co- 
op. Telephone Co., 92 A. 984, 113 Me. 
46. 


[ad] Partial obstruction.—Although 
the public is entitled to the unob- 
structed use of every part of a pub- 
lic road, yet, when a telephone com- 
pany is given the right to erect its 
poles along the highway, it necessar- 
ily follows that it must erect them in 
that part of the highway set apart 
for the use of the public, and so the 
grant carries with it the authority 
partially to obstruct the road. Jack- 
son-Hazard Telephone Co. v. Holli- 
day’s Adm’r, 136 S.W. 135, 143 Ky. 
149. 


fe] In Maryland the rule stated in 
the text is, in substance, embodied in 
the statute authorizing companies to 
construct their lines along the high- 
ways. Earp v. Phelps, 87 A. 806, 120 
Md. 282. 


40. Watts v. Southern Bell Tele- 
phone & Telegraph Co., 40 S.E. 107, 
100 Va. 45. 


41. Moving buildings on streets 
generally see Municipal Corporations 
§$§ 3889-3892. 


42. Newark ‘Telephone Co. v. 
Swartz, 34 OhioCir.Ct. 582; Home Tel- 
ephone & Telegraph Co. v. Moodie, 145 
P. 685, 75 Or. 117; Central Dist., etce., 
Tel. Co. v. Davis, 17 Pa.Dist. 1036; 
Southwestern Telegraph & Telephone 
Co. v. Thompson, (Tex.Civ.App.) 142 
S.w. 1000. 


43. Newark Telephone Co. vy. 
Swartz, 34 OhioCir.Ct. 582; Central 
Dist., etc., Telegraph Co. v. Davis, 17 
'Pa.Dist. 1036; Southwestern Tele- 
graph & Telephone Co. v. Thompson, 
(Tex.Civ.App.) 142 S.W. 1000. 


fa] Thus, where municipal au- 
thorities had expressly authorized the 
use of a street to move a house and 
had specified reasonable conditions 
‘on which the order was granted, and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


it was necessary to raise the tele- 
phone company’s cables and wires to 
enable the house to pass under them, 
the telephone company was required 
to raise the cables and wires on the 
mover’s offer to pay the reasonable 
expense. Southwestern Telegraph & 
Telephone Co. v. Thompson, (Tex.Civ. 
App.) 142 S.W. 1000. 


44, Central Dist., etc., Telegraph 
Co. v. Davis, 17 Pa.Dist. 1036; South- 
western Telegraph & Telephone Co. 
oats ee (Tex.Civ.App.) 142 S.W. 


[a] Restraining raising: of wires. 
—Although a telephone company was 
authorized to erect poles, cables, and 
wires in the streets, it was not en- 
titled as a matter of law to maintain 
them at the particular height and 
place at which they were originally 
erected so as to entitle the company 
to restrain a house mover from moy- 
ing the wires under reasonable regu- 
lations to enable him to move a house 
along the street in accordance with 
an ordinance and a permit from the 
eity’s governing authorities binding 
him to pay all damages caused there- 
by. Southwestern Telegraph & Tele- 
phone Co. v. Thompson, (Tex.Civ. 
App.) 142 S.Ww. 1000. 


45. Home Telephone & Telegraph 
Co. of Portland v. Moodie, 145 P. 635, 
ONO a Live 


46. Collar v. Bingham Lake Rural 
Telephone Co., 155 N.W. 1075, 132 
Minn. 110, L.R.A.1916C 1249. 


47. Siability for injury to abut- 
ting property: 
Generally see infra § 68. 
Injury to trees see infra § 69. 
Rights of telegraph or telephone 


companies in, and use of, private 
property see infra §§ 61, 62. 


48. St. Paul Realty & Assets Co. v. 
Tri-State Telephone & Telegraph Co., 
142 N.W. 807, 122 Minn. 424; Reber y. 
Bell Telephone Co., 190 S.W. 612, 196 
Mo.App. 69. 


Liability for injury to adjoining 
property see infra § 68. 


49. Merchants’ Mut. Telephone Co. 


v. Hirschman, 87 N.E. 238, 43 Ind.App. 
283. 


50. Western Union Telegraph Co. 
v. Polhemus, 178 F. 904, 102 C.C.A. 
Mee 29 L.R.AN.S. 465 [rev 167 F. 


51. As terminating franchise to 
occupy street see supra § 47. 


Vacation of streets generally see 
Municipal Corporations §§ 3614-3656. 


52. Louisville & N. R. Co. v. Rus- 
sellville Home Telephone Co., 173 S. 
ae 1105, 163 Ky. 415, 417, L.R.A.1915E 


“Certainly the city, without the en- 
actment of an ordinance pursuant to 
its police power, or without making 
the telephone company a party to the 
vacation proceedings, could not vol- 
untarily authorize and suffer vaca- 
tion proceedings to be had, and thus 
impair the telephone company’s con- 
tract rights, without a hearing of any 
kind. As the city had the right to 
grant the franchise for a period of 
20 years, and to authorize the tele- 
phone company to place its poles and 
wires on the street in question, and 
as the city never took, even if it could 
take, any valid action requiring the 
telephone company to remove its 
poles and wires from the street in 
question, we conclude that the -rail- 
road company [abutting owner], up- 
on the abandonment of the _ street, 
took the property subject to the bur- 
den which had been lawfully placed 
thereon by the city. To permit the 
railroad under these circumstances to 
compel the telephone company, with- 
out compensation, to remove its poles 
and wires, would impair the obliga- 
tion of a valid contract.” ~Louisville 
& N. R. Co. v. Russellville Home Tele- 
phone Co., supra. 


53. Easements generally see Base- 
ments 19 C.J. p 856, 


Railroad rights of way generally 
see Railroads §§ 166-301. 


54. See Eminent Domain § 99; and 
cases infra this note, 


[a] Words “along and upon” any 
railroad, in a statute, mean length- 
wise along and upon the right of way,. 


1. o-oo 


§§ 57-58] 


pensation either by agreement or pursuant to ¢on- 
demnation proceedings ;°° but railroad rights of 
way are not within the application of statutes which 
refer merely to public highways.°* Aside from stat- 
utory authority, a telegraph or telephone company 
may acquire the right to occupy a railroad right 
of way by contract with the railroad company.*% 
Where a railroad company does not own the fee, 
but has only an easement in its right of way, a tel- 
ephone company may, without a grant from the rail- 
road company, erect its line over and across the right 
of way, provided it so constructs it as not to in- 
terfere with the railroad’s reasonable use of the 
way,°® and the railroad cannot enjoin the mainte- 
nance of such telephone line;®® but a telephone 
company has no right, in the absence of consent 
or condemnation, to erect its wires over railway 
tracks unless it places them at a reasonable eleva- 
tion, so as not to interfere with the railroad com- 
pany’s rights.°° 


Abandonment of rights. An abandonment of an. 


and not merely across it. St. Louis, 
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App.) 192 S.W. 1077. 
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easement in a railroad right of way may be shown 
by lapse of time and nonuser, in connection with 
other evidence of an intent to abandon.®1 


[§ 58] 2. Contract with, or License by, Railroad 
Company—a. In General. The right of a telegraph 
company to construct its line on and along a rail- 
road right of way may be acquired by contract with 
the railroad company.*? The rule of estoppel ap- 
plicable to leases®* governs such contracts, and a 
telegraph company being in possession under the 
contract cannot, in the absence of fraud, mistake, 
or duress, contest the title of the railroad company.*4 
An executory contract between a railroad company 
and a telegraph company for the construction and 
maintenance by such companies of a telegraph line 
on the railroad right of way is assignable,*® and 
the telegraph company could not, after the railroad 
company had gone into the hands of a receiver, and 
after its property had been sold by order of court, 
rescind the contract on the ground of want of mu- 
tuality,°® especially where the, telegraph company 


etc., R. Co. v. Postal Tel. Co., 51 N.E. 
382, 173 Ill. 508. 


{b] Words “along and parallel” to 
a railroad (1) authorize the construc- 
tion of a line along and on the right 
of way. Postal Tel. Cable Co. v. 
Farmville, ete., R. Co., 32 S.E. 468, 96 
Va. 661 [disappr Postal Tel. Cable Co. 
v. Norfolk, ete., R. Co., 14 S.E. 808, 
88 Va. 920 (error dism 16 S.Ct. 1205, 
163. U.S. 700, 41 L.HWd. 315)]. (2) But 
they do not authorize the construc- 
tion of a telephone line upon the 
roadbed. Southwestern Tel. Co. v. 
Kansas City, ete., Rs /Co.; 33 So: 910) 
109 La. 892. 


55. See Eminent Domain § 164. 


56. Western Union Tel. Co. v. 
Pennsylvania R. Co,, 123 F. 33, 59 C.C. 
Apsid3 fat -25 S-Ct. 133, 150; 195-Uss. 
540, 594, 49 L.Ed. 312, 332]; Louis- 
ville & N. R. Co. v.. Western Union 
Telegraph Co., 71 So. 118, 195 Ala. 
124, Ann.Cas.1917B 696; | Citizens’ 
Telephone Co. v. Cincinnati, etc., R. 
Go:, 233 S.W. 901, 192. Ky. 399; ° New 
York City, etc., R. Co. v. Central Un- 
ion Tel. Co., 21 Hun (N.Y.) 261. 


[a] Words “public roads, streets 
and highways” do not include a rail- 
road right of way. New York City, 
etc., R. Co. v. Central Union Tel. Co., 
21 Hun (N.Y.) 261. 


[b] County franchise, granted a 
telephone company to maintain lines 
on all roads and highways of the 
county, does not confer a right to 
maintain lines on or over a railroad 
right of way, or on roads not under 
the jurisdiction of the county fiscal 
court. Citizens’ Telephone Co. v. 
Cincinnati, N. O. & T. P. R. Co., 233 
S.w. 901, 192 Ky. 399. 


57. See infra § 58. 


58. Citizens’ Telephone Co. v. Cin- 
einnati, N. O. & T. P. R. Co., 233 S.W. 
901, 192 Ky. 399; Illinois Cent. R. Co. 
vy. Centerville Telephone Co., 186 S. 
W. 90, 185 Tenn. 198, 200. 


“The railroad company is not en- 

titled to have its way kept open to 

~the sky.” Hlinois Cent.) R.) Co. v. 
Centerville Telephone Co., supra. 


59. Citizens’ Telephone Co. v. Cin- 
cinnati, N. O. & T. P. R. Co., 233 S. 
WwW. 901, 192 Ky. 399; Illinois Cent. R. 
Co. v. Centerville Telephone Co., 186 
S.w. 90, 135 Tenn. 198. 


60. Southwestern Telegraph & 
“Telephone Co, v. Clark, (Tex.Civ. 


See also cases 
supra notes 58, 59. 


61. Western Union Telegraph Co. 
v. Louisville, etc., R. Co., 89 So. 518, 
206 Ala. 368. 


[a] Ilustration.—Where an ease- 
ment for running telegraph lines 
along a right of way on a railroad 
was not used for forty years, and 
during this time the telegraph com- 
pany had accepted an exclusive lease 
of rights for its lines, and had later 
started condemnation proceedings to 
take part of the right of way for its 


lines, the nonuser, coupled with the 
acceptance of the lease and con- 
demnation ‘proceedings, sufficiently 


evidence an abandonment of the ease- 
ment. Western Union Telegraph Co. 
v. Louisville & N. R. Co., 89 So. 518, 
206 Ala. 368. 


62. Western Union Telegraph Co. 
v. Nashville, etc., R. Co., 233 F. 605 
[aff 238 F. 38, 151 C.C.A. 114]; Louis- 
ville, ete., R. Co. v. Western Union 
Telegraph Co., 71 So. 118, 195 Ala. 124, 
Ann.Cas.1917B 696; Detroit, T. & I. R. 
Co. v. Western Union Telegraph Co., 
166 N.W. 494, 200 Mich. 2 [cert den 
38. S.Ct., 581, +247 UlS! 517,,°62 La. 
1245]; Cobb v. Western Union Tele- 
graph Co., 98 A, 758, 90 Vt. 342, Ann. 
Casil9lsB 1156; 


fa] Joint use—(1i) A_ railroad 
might properly empower a telegraph 
company to construct and maintain 
a telegraph line over its right of way 
for the joint use of the railroad and 
company, preference being given to 
the railroad’s use in the moving of 
trains. Cobb v. Western Union Tele- 
graph Co., 98 A. 758, 90 Vt. 342, Ann. 
Cas.1918B 1156. (2) A contract be- 
tween a railroad and telegraph com- 
pany for joint maintenance of tele- 
graph lines on a right of way and ex- 
change of services is valid. Chicago 
Great Western R. Co. v. Postal Tele- 
graph-Cable Company, 249 F. 664, 161 
C.C.A. 574 [aff 39 §.Ct. 162, 248 U.S. 
471, 63 L.Ed. 365, and rev 245 F. 592]. 


[b] Contract construed.—(1) A 
contract between a telegraph com- 
pany and a railroad company for use 
of the right of way by the telegraph 
company, declaring that.it should em- 
brace all rights of way owned, leased, 
controlled, or operated by the railroad 
company, and include any branch or 
branches that might be constructed, 
or other railroads that might be ac- 
quired by lease or purchase, extend- 
ed to a line acquired by the railroad 


company, although at the time of ac- 
quisition the telegraph company had 
a contract with reference to the use 
of that line. Western Union Tele- 
graph Co. v. Nashville, C. & St. L. R. 
Co. 233 F605 Patt 238) EB. (38, abn 1s 
CAS Sra. (2) A contract with a 
railroad for the operating of tele- 
graph lines on its right of way was 
not to supersede a conveyance of a 
right of way by a railroad company, 
whese property was subsequently ac- 
quired by the first company. West- 
ern Union Telegraph Co. v. Louisville 
& N. R. Co., 238 F. 26, 151 C.C.A. 102 
[rev 229 F. 234]. 


[ec] In England, by an agreement 
the postmaster-general acquired the 
right to construct and maintain a 
line of telegraph wires along a 
railway, a clause in the agreement 
providing for the free carriage of 
stores and men employed by the post- 
master-general “in the construction, 
maintenance or repair of the lines of 
telegraph of the postmaster-general,” 
and it was held that the telegraph 
lines in question must be limited to 
those the subject matter of the agree- 
ment. Metropolitan Railway v. Post- 
master-General, 85 L.J.K.B. 1541. 


[d] Cross bill for rental.—In a 
suit in equity by a railroad company 
to determine the ownership of tele- 
graph lines built and operated-on its 
right of way by defendant under a 
contract which has expired, where it 
was determined that defendant still 
owned such lines and had the right 
to operate the same, subject to the 
payment of a reasonable rental for 
the use of complainant’s right of way, 
a claim set up by defendant by cross- 
bill for telegraphic service furnished 
complainant, in excess of free service 
contracted for, was germane to the 
subject-matter of the suit, and might 
properly be determined, and the 
amount found due set off against the 
rental. Great Northern Ry. Co. v. 
Western Union Telegraph Co.,.174 F. 
821), 98) G:C. Ay 193. 


63. See Landlord and Tenant § 565 
et seq. 

64. Western Union Telegraph Co. 
v. Louisville & N.’ R. Co., 81 So. .44; 
202. Ala. 542. : 

65. Detroit, T. & I. R. Co. v.-West- 
ern Union Telegraph Co., 166 N.W.« 
494, 200 Mich. 2 [cert den 38 S.Ct, 581, 
247 U.S. 517, 62 L.Ed. 1245]. ‘ t 

66. Detroit, T. & I. R. Co. v. West- 
ern Union Telegraph Co., supra. 
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made no attempt to disavow the contract during the 
period of receivership.*7 Where a telephone com- 
pany acquires a right from a railroad company to 
construct and maintain its lines over the railroad 
right of way, it cannot thereafter grant to a tel- 
egraph company the right to string a wire on its 
poles;*® if it does grant such right, the telegraph 
company is a trespasser,®® and the railroad com- 
pany may remove the property of the telegraph com- 
pany, using such force as is necessary to preserve 
its own property,’° subject to liability to the tele- 
graph, company for damages for unnecessary injury 
to the latter’s property.71 In Canada, where a. tel- 
egraph company enters on the right of way of a 
railroad owned by the crown, and erects poles and 
wires with the consent of the railroad and crown 
officers, it is a licensee, and cannot be ejected as a 
trespasser.?? 


Duration and termination of right. A contract 
granting a telegraph company the right to construct 
and maintain its lines along a railroad right of way 
may be a perpetual grant,’* or a grant where dura- 
tion is limited.74 Generally, where telegraph lines 
are constructed under a license or agreement in 
which the period of the grant is not limited, a per- 
petual easement is granted ;7> but a contract giving 
a telegraph company the right to maintain its lines 
along a railroad right of way, to continue for a 
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designated period, and providing that, on the ex- 
piration of such period, either party might termi- 
nate the contract on giving notice for a specified 
time, does not grant a perpetual easement.7® Where 
a telegraph company elects to terminate a contract 
for the use of a railroad right of way, and after- 
wards initiates fruitless condemnation proceedings, 
it has no right to an easement as against the rail- 
road company which consistently asserts its para- 
mcunt right and demands possession of the premises 
for a railroad telegraph;** and, where a contract 
has been so terminated, the telegraph company can- 
net, by statute or order of the public service com- 
mission, or by judgment of court, be compelled to 
remain in the r ght of way as a trespasser, its visi- 
ble properties thereon having been disposed of pur- 
suant to law.*® ; 


[§ 59] b. Exclusive Rights. It has been held in 
a number of eases that a railroad company cannot 
legally grant to one telegraph company the exclu- 
sive right to occupy and use its right of way for 
telegraphic purposes,’® it being held that such con- 
tracts are not only contrary to public policy,’® but 
also in contravention of the federal statute of 1866 
authorizing telegraph companies to maintain and 
operate lines of telegraph along the post roads of 
the United States,81 which by statute include all 


67. Detroit, T. & I. R. Co. v. West- 
ern Union Telegraph Co., supra. 


68. Postal Telegraph & Cable Co. 
v. Gulf & S. I. R. Co., 70 So. 833, 110 
Miss, 770. 


69. Postal Telegraph & Cable Co. 
v. Gulf & S. I. R. Co., supra. 


70. Postal Telegraph & Cable Co. 
v. Gulf & S. I. R. Co., supra. 


71. Postal Telegraph & Cable Co. 
v. Gulf & S, I. R. Co., supra. 


[a] Acts causing damage.—W here 
a telegraph company constructed its 
line on poles of a telephone company 
which had an easement to use a rail- 
road right of way, although the tele- 
graph company was a trespasser, the 
railroad was liable in damages when 
it cut the telegraph wire in numerous 
places and unnecessarily destroyed 
the telegraph company’s property. 
Postal Telegraph & Cable Co. v. Gulf 
& S. I. R. Co., 70 So. 833, 110 Miss. 
770. 


72, Rex v. C. P. R., (Can.) [1929] 
2 Dom.L.R. 641. 


73. Western Union Telegraph Co. 
v. Louisville, etce., R. Co., 238 F. 26, 
151 C.C.A. 102 [rev 229 F. 234]. 


[a] Deod held to convey perpetual 
right to a telegraph company to use 
the right of way for telegraph lines, 
as well as the existing telegraph lines 
owned by the railroad. Western Un- 
ion Telegraph Co. v. Louisville & N. 
R. Co., 288 F. 26, 151 C.C.A. 102 [rev 
229 F. 234]. 


74 + Western Union Telegraph Co. 
v. Atlanta & W. P. R. Co., 227 F. 465 
fmod =238 EB .. 36, 151) CCA» 1127; 
Louisville & N. R. Co. v. Western Un- 
ion Telegraph Co., 71 So. 118, 195 Ala. 
124, Ann.Cas.1917B 696, 


75. Western Union Telegraph Co. 
v. acetate) R. & Banking Co., 227 F. 
276. 


[a] Injunction against removal of 
line.—A federal court has power to 


enjoin the removal by a railroad com- 
pany of telegraph lines constructed 
over its right of way under a perpe- 
tual grant, and to fix the amount of 
compensation to be paid by the tele- 
graph company for its right of way. 
Western Union Telegraph Co. v. Geor- 
gia R. & Banking Co., 227 F. 276. 


[b] .Contract held not to affect du- 
ra*son of easement.—Western Union 
Telegraph Co. v. Georgia R. & Bank- 
ing Co., 227 F, 276. 


76. Louisville & N. R. Co. v. West- 
ern Union Telegraph Co., 71 So.. 118, 
195 Ala. 124, Ann.Cas.1917B 696. 


77. Western Union Telegraph Co. 
v. Louisville & N. R. Co., 250 F. 199, 
162. €:C:AQ 335 Pfaff 248) Fo 687, ap- 
peal dism 39 S.Ct. 18, 248 U.S. 532, 63 
L.Ed. 406, and cert den 39 S.Ct. 18, 
248 U.S. 576, 63 L.MWd. 428]; Western 
Union Telegraph Co. v. Atlanta & W. 
P. Ri. Co,-243 FF. 685 [aff 250°F. 208, 
162 C.C.A.'344 (eert den 39° S.Ct. 18, 
248 U.S. 575, 68 L.Ed. 428, appeal 
dism 39 S.Ct. 20, 248 U.S. 635, 63 L. 
Ed. 408)]. 


78. State v. Western Union Tele- 
graph Co., 94 So. 466, 208 Ala. 228. 


79. U.S. v. Union Pac. R. Co., 16 S. 
Ct. 190, 160 U.S. 1, 40 L.Ed. 319 [rev 
59 F. 818, 8 C.C.A. 282, and aff 50 F. 
28]; Georgia R., etc., Co. v. Atlantic 
Postal Tel. Cable Co., 152 F. 991; Mer- 
ecantile Trust Co. v. Atlantic, ete., R. 
Co., 63 F. 910; Pacific Postal Tel. Ca- 
ble Co. v. Western Union Tel. Co., 50 F. 
493; Baltimore, ete., Tel. Co. v. West- 
ern Union Tel, Co., 24 F. 319; West- 
ern Union Tel. Co. v. Baltimore, etc., 
Tel. Co., 23 F. 12; Western Union Tel. 
Co. v. Baltimore, ete., Tel. Co., 19 F. 
660; Western Union Tel. Co. v. Bur- 
lington;) ete.;). Ri./Co., dads Rods 3) iNic- 
Crary 130; Western Union Tel. Co. v. 
Kansas Pac. R. Co., 4 F. 284; Western 
Union Tel. Co. v. St. Joseph, ete., R. 
Co., 3 F. 430, 1 McCrary 565; Western 
Union Tel. Co. v. American Union Tel. 
Co., 65 Ga. 160, 38 Am.R. 781; Union 
Trust Co. v. Atchison, ete., R. Co., 43 


P. 701, 8 N.M. 327. See also Cumber- 
land Tel., ete., Co. v. Morgan’s Louisi- 
ana, etc., R. Co., 24 So. 803, 51 La.Ann. 
29, 72 Am.S.R. 442 (where the con- 
tract also contained other objection- 
able stipulations). 


fa] In Texas such exclusive con- 
tracts with telegraph companies are 
prohibited by statute. Western Un- 
ion Tel. Co. v. Baltimore, etc., Tel. 
Cola ys 3s se 


80. Baltimore, ete, Tel. Co. v. 
Western Union Tel. Co., 24 F. 819; 
Western Union Tel. Co. v. Burlington, 
etc, Ri Co... if BY 1,,.3=MeCrary “130% 
Western Union Tel. Co. v. American 
Union Tel. Co., 65 Ga. 160, 88 Am.R. 
781; Union Trust Co. v. Atchison, etc., 
Rio.) 43 =P. N00, 1S NGM Sai ane ae 
see Western Union Tel. Co. v. Atlan- 
tic, ete.. Tel: Co., 29 EF.Cas.No. 17)- 
445, 7 Biss. 367 (holding that such 
a contract is not contrary to public 
policy since it does not prevent the 
construction of competing lines of 
telegraph which may, notwithstand- 
ing such contract, be constructed 
along the lines of other railroads or 
along the railroad right of way but 
outside of its boundaries, or even on 
the same right of way by condemna- 
tion proceedings). 


[a]. Such contracts are contrary 
to public policy because they are in 
restraint of trade and tend to create 
monopolies. Western Union Tel. Co. 
v. American Union Tel. Co., 65 Ga, 
160, 38 Am.R. 781. 


Contracts: 


Against public policy generally see 
Contracts §§ 360-439. 


In restraint of trade generally see 
Contracts §§ 410-432. 


Grant of exclusive privileges by 
railroads as creating monopolies gen- 
erally see Monopolies § 148. 


81. U.S. v. Union Pac. R. Co., 16 
S.Ct. 190, 160 U.S. 1, 40 L.Ed. 319 [rev 
59 F. 818, 8 C.C.A. 282, and aff 50 F. 
28]; Western Union Tel. Co. v. Bal- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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vailroads.$? In other cases, however, it has been 
held that a railroad company may grant an exclu- 
sive right to the use of its right of way to one tel- 
egraph company,** and that such contracts are not 
contrary to public policy,®* although it would seem 
that a railroad company cannot legally contract 
with a telegraph company occupying its right of 
way not to furnish equal transportation facilities 
to rival telegraph companies.*> But a contract for 
an exclusive right will not prevent the railroad com- 
pany from erecting a line for its own business.8° 


[§ 60] D. Rights in, and Use of, Other Lines.* 
Although it may be the duty of a telegraph com- 
pany to accept and transmit messages delivered to 
it by another telegraph company the same as mes- 
sages presented by other patrons,*’? and a telephone 
company may have a right or be under a duty to 
interconnect its lines with those of another tele- 
phone company,’® a telegraph or telephone compa- 
ny has no right, in the absence of statute or contract 
otherwise providing, to the physical use of the lines 
of another company so that patrons of the former 
may have their messages carried over the lines of 
the latter at the former’s instance and under its 
control.8® Under a contract permitting the use of 
a wire of another company for the user’s own busi- 
ness, but not for the transmission of any commer- 
cial messages, an unauthorized use of the wire for 
commercial messages renders the user liable to the 
owning company for the profits derived therefrom.®® 


timore, etc., Tel. Co., 19 F. 660; West- 92. 


ern Union Tel. Co. v. Burlington. etc., 
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[§ 61] E. Rights in, and Use of, Private Prop- 
erty*®1—1, In General. A telegraph or telephone 
business is a public use authorizing the taking, un- 
der the power of eminent domain, of private prop- 
erty,°? but such property cannot constitutionally 
be taken against the owner’s consent without com- 
pensation ;®* and an unauthorized entry on or use 
of private property for the purpose of constructing 
a telegraph or telephone line is a trespass.°* If a 
landowner’s tenant, without authority, grants per- 
mission to a telephone company to construct its line 
over a part of the land, the company cannot have 
a permanent injunction restraining the landowner 
from interfering with its occupancy,®® but, having 
in good faith, constructed its line, and the line be- 
ing a public one, the company is entitled to a decree 
enjoining interference by the landowner for such 
a time as may be necessary to enable the company 
to condemn the right of way.°® The right to con- 
struct a telegraph or telephone line in a street or 
highway does not authorize any invasion of adjoin- 
ing private property for the purpose of construct- 
ing the line or stringing wires across such property.°™ 


[§ 62] 2. Agreement or Consent of Owner, and 
Prescription. The use of private property for the 
construction and maintenance of telegraph or tele- 
phone lines may be acquired by agreement with, or 
consent of, the landowner,®® the extent of the rights 
acquired and the conditions on which they are to be 
exercised being determined by the terms of the 


Co., supra. (3) The consent of the 
street authority must be obtained be- 


R. Co., 11 F. 1, 3 MeCrary 130; Union 
Trust Co. v. Atchison, etc., R. Co., 43 
P. 701, 8 N.M. 327. 


Construction, operation, and effect 
of Post Roads Act generally see su- 
pra §§ 31, 32. 


82. See supra § 31. 


83. Western Union Tel. Co. v. Chi- 
cago, etc., R. Co., 86 Ill. 246, 29 Am.R. 
28: Western Union Tel. Co. v. Atlan- 
tic, ete, Tel. Co., 7 OhioDec. (Re- 
print) 163, 1 Cine.L.Bul. 201 faff 5 
OhioDec. (Reprint) 407, 1 Cince.L.Bul. 
309]: Canadian Pac. R. Co. v. West- 
ern Union Tel. Co., 17 Can.S.C. 151. 


84. Western Union Tel. Co. v. 
Chicago, etc., R. Co., 86 Ill. 246, 29 


Am.R. 28; Canadian Pac. R. Co. v. 
Western Union Tel. Co., 17 Can.8.C. 
151. 


85. Mercantile Trust Co. v. Atlan- 
tic, ete., R. Co., 63 F. 910; Cumber- 
land Tel., etc., Co. v. Morgan’s Louisi- 
ana, etc., R. Co.. 24 So. 803, 51 La.Ann. 
29, 72 Am.S.R. 442; Western Union 
Tel. Co. v. Atlantic, etc., Tel. Co., 7 
OhioDec. (Reprint) 163, 1 Cinc.L.Bul. 
201 faff 5 OhioDec. (Reprint) 407, 1 
Cine.L.Bul. 309]. 

86. Reid Newfoundland Co. v. An- 
glo-American Telegraph Co., [1910] 
A.C. 560; Anglo-American Tel. Co. v. 
Reid-Newfoundland Co., 9 Newfoundl. 
401 appendix ix. 


87. See infra § 167. 
88. See infra § 371. 


89. State v. Cadwallader, 87 N.E. 
644, 89 N.E. 319, 172 Ind. 619. 
90. Reid-Newfoundland Co. v. 


Anglo-American Telegraph Co. Ltd., 
f19121 A.C. 555. 


91. Easements generally see Hase- 
ments 19 C.J. p 856. 


*By EUSTACE W. TOMLINSON -(§ 60). 


93. See Eminent Domain § 123. 


[a] Post Roads Act of 1866 does 
not affect this rule. See supra § 31. 


_ Agreement or consent of owner see 
infra § 62. 


94. Foster v. Connecticut River 
Transmission Co., 112 N.E. 226, 223 
Mass. 528; Northeastern Tel., etc., Co. 
v. Hepburn, 69 A. 249, 73 N.J.Eq. 657 
[rev 65 A. 747, 72 N.J.Eq. 7]; Bunke 
v. New York Tel. Co., 110 App.Div. 
241, 97 N.Y.S. 66 [aff 81 N.E. 1161, 
188 N.Y. 600]. 


[a] Im Ireland (1) Telegraph Act 
(1863) § 21 permits a telegraph com- 
pany, within the limits of a town hav- 
ing a certain population, and with the 
consent of the street authority, to 
p’ace and maintain a telegraph across 
any land not being laid out as build- 
ing land, or not being a garden or 
pleasure ground, provided twenty- 
one days’ previous notice is published 
by the company stating that it has 
obtained such consent, and describ- 
ing the intended course of such tele- 
graph, and it was held that a pleasure 
ground, to come within the meaning 
of the section, should have some 
equipment of a more or less perma- 
nent character that would be of serv- 
ice to persons frequenting it for the 
purpose of recreation; and that a 
yard used by plaintiff mainly for the 
purpose of his business, and without 
such equipment, but in which his 
children were in the habit of play- 
ing, was not such a pleasure ground. 
Stevens v. National Telephone Co., 
[1914] 1 Ir. 9. (2) The exception in 
the statute is made only in respect 
of land which is not a pleasure ground 
or garden, and not in respect of build- 
ings; and a garden on the roof of a 
building was not within the excep- 
tion. Stevens v. National Telephone 


fore the erection of the telegranh. A 
subsequent consent is not sufficient. 
Stevens v. National Telephone Co., 
supra. (4) Section 22 of the same 
act, which prohibits a telegranh com- 
pany from placing a telegraph post 
within ten yards of a dwelling house 
except as therein provided, applies 
only to rural districts, or to cases. 
where telegraph posts are put on 
property of one person with his con- 
sent, but at a distance of less than 
ten yards from the house of another 
person. Stevens v. National Tele- 
phone Co., supra. 


95. Western Telegraph & Tele- 
POG oo: v. Lavelle, 113 A. 870, 95 
Vt. 212. 


96. Western Telegraph & Tele- 
phone Co. v. Lavelle, supra. 


97. Majenica Tel. Co. v. Rogers, 87 
N.E. 165, 43 Ind.App. 306. 


98. Mitchell v. Southern New 
England Telephone Co., 96 A. 966, 90 
Conn. 179; Nachand v. Cumberland 
Telephone & Telegraph Co., 120 S.W. 
319, 134 Ky. 257; Maryland Tele- 
phone, etc., Co. v. Ruth, 68 A. 358, 106 
Md. 644, 14 L.R.A.N.S. 42, 124 Am. 
S.R. 506, 14 Ann.Cas. 576. 


[a] Description of lands.—A con- 
tract, by which plaintiff granted de- 
fendant company the right to main- 
tain a line of poles and wires, and to 
do necessary trimming of trees on the 
line of plaintiff’s property in J. Coun- 
ty, Ky., and on the road between 
Lakeland, Ky., and St. Mathews, 
contained a sufficient description of 
the lands to which it related, without 
reference to whether the lands were 
occupied by plaintiff. or others. 
Nachand v. Cumberland Telephone & 
po cereph Co., 120 S.W. 319, 134 Ky, 

bv, 
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agreement.?® The consent of a landowner to the 
construction of a line across one part of his land 
does not authorize its subsequent removal to another 
part of his land without his consent;' nor does the 
grant of a right to construct a telegraph or tele- 
phone line over private property, as incidental to 
and to facilitate some other business, authorize the 
construction of such a line for ordinary commercial 
purposes.2. The easement secured by a telephone 
company to construct and maintain its poles and 
wires on private property is the use of the land for 
telephone purposes, with no more interference with 
the rights of the landowner, and no more result- 
ing peril, than necessarily is involved in such use.* 
Since an easement granted for public use cannot be 
used for private purposes,* a railroad company 
which has an easement over private land for its 
right of way cannot authorize the establishment of 
a private telephone line over such way.® 


Exclusive or conflicting rights and priorities. A 
grant, without consideration, giving a voluntary mu- 
tual telephone company the right to construct its 
lines across private land has been held not to give 
the company an exclusive right to use its poles 
erected on such land;* and even when the word 
“exclusive” is contained in the grant, it has been 
held to mean merely that the right granted is ex- 
elusive of the grantor, and not that the right is 


99. Nachand v. Cumberland Tele- | Hepburn, 


phone & Telegraph Co., supra; Chesa- 
peake & Potomac Telephone Co. of 
Baltimore City v. Tyson, 153 A. 271, 
160 Md. 298; Foster v. Connecticut 
River Transmission Co., 112 N.E. 226, 


[a] 
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69 A. 249, 73 
[rev 65 A. 747, 72 N.J.Eq. 7]. 

Grant construed.—A deed to 
a water company having no right in 
its corporate capacity to operate a 9 
telegraph or telephone line except as rm 


pe ere 
[§ 62. 


confined to use by the grantee alone;’ under.such 
a grant the grantee could assign a part of his right 
to a third person. The right of the owner of a 
telephone line to oceupy private land pursuant to 
a contract with the~landowner, or by adverse use, 
is superior to the right of a railroad company which 
subsequently acquires such land for its rights of 
way.® Where a telephone company acquired the 
right to maintain its line over private land there- 
after conveyed to an electric railroad company for 
a right of way, and the maintenance of the railroad’s 
high voltage wires necessitated the placing of the 
telephone wires in underground conduits across the: 
railroad right of way and the right of way of an 
adjoining railroad company, the former railroad 
company is liable for the reasonable cost of such 
changes.?° 


Easement!! or license!? and termination thereof. 
In some jurisdictions it is held that a mere parol 
license, as distinguished from an easement,!? given 
to a telegraph or telephone company to occupy pri- 
vate land, is revocable at will,t* at least where no 
hardship would result to the company thereby,1® 
and that a transfer of the land is an implied revo- 
cation.1® In other jurisdictions the rule has been 
laid down that, where a company erects its poles 
and wires on land in good faith, and incurs expense 
in so doing, the license becomes executed and is 
657 


N.J.Eq. Donald, (Mass.) 173 N.E. 502. 


& American Telephone & Tele- 
graph Co. of Massachusetts v. Mc- 
Donald, supra. 


Ley Louisville & N. R. Co. v. Gilles- 
pie, 177 S.W. 451, 165 Ky. 575. 


223 Mass. 528; Coen v. Central Tele- 
phone Co., 146 N.W. 998, 95 Neb. 814. 


[a] Tllustrations.—(1) Where an 
owner of land adjoining the highway, 
the fee of which was in such land- 
owner, granted an easement to a tele- 
phone company for the construction 
and maintenance of its poles and 
wires along the highway, with the 
stipulation that cross arms, anchors, 
guys, and other equipment should 
not extend further than “at present” 
over the private property of the 
grantors, the easement acquired by 
the telephone company did not ex- 
tend to additional land acquired from 
such landowner by the highway au- 
thorities for widening and straighten- 
ing the highway. Chesapeake & Po- 
tomac Telephone Co. of Baltimore 
City v. Tyson, 153 A. 271, 160 Md. 
298. (2) Where a telephone company 
obtains permission to build its line 
across the pasture of a landowner, 
under a contract to maintain its wire 
at such a height as to avoid danger to 
persons and stock, both parties are 
bound by such agreement. Coen v. 
Central Telephone Co., 146 N.W. 998, 
95 Neb. 814. 


[b] Quantum meruit.—In action 
against telegraph company on quan- 
tum meruit for right of way fur- 
nished, complaint, failing to allege 
company continued in possession aft- 
er September, 1913, but alleging value 
of way and use by company up to that 
date was $1,500, the amount sued for, 
may be sufficient to state cause of 
action as against general demurrer. 
Irvine v. Postal Telegraph-Cable Co., 
173 P. 487, 87 Cal.App. 60. 


1. Russellville Home Tel. Co. v. 
Com., 109 S.W. 340, 38 Ky.L. 132. 


2. Northeastern Tel., etc., Co. v. 


incidental to its business as a water 
company, which grants a right of 
way for the laying of water pipes 
“with the right to set up, operate and 
maintain a telegraph or telephone 
line or lines thereon,” should be con- 
strued as imposing on the land in 
question only the burden resulting 
from such lines as might be reason- 
ably adequate for the purpose of con- 
structing and maintaining the pipe 
lines authorized by the grant, and 
hence is not broad enough to confer 
on a telephone company holding un- 
der an assignment from the water 
company the right to use such right 
of way for the maintenance of a com- 
mercial telephone line. Northeastern 
Tel., etc., Co. v. Hepburn, 69 A. 249, 
73 N.J.Eq. 657 [rev 65 A. 747, 72 N.J. 
Eq. 7]. 


S. Mountain States Teléphone & 
Telegraph Co. v. Sanger, 287 P. 866, 
87 Colo. 369. 


4 Acme Cement Plaster Co. W. 
American Cement Plaster Co., (Tex. 
Civ.App.) 167 S.W. 183. 


5. Acme Cement Plaster Co. v. 
American Cement Plaster Co., supra. 


6. Percival v. Faris, 113 S.E. 353, 
L210 S.Cy el. 


[a] In Texas, under the express 
provisions of Rev. St. art 700, a cor- 
poration is prohibited from contract- 
ing with a landowner for the right 
to erect and maintain a telegraph line 
over his land to the exclusion of the 
lines of other companies. See Ft. 
Worth, etc., R. Co. v. Southwestern 
Telegraph & Telephone Co., 71 S.W. 
270, 96 Tex. 160, 60 L.R.A. 145 (ap- 
plying statute). 


7 American Telephone & Tele- 
graph Co. of Massachusetts v. Mc- 


10. Indianapolis & C. Traction Co. 
v. Arlington Telephone Co., 95 N.E. 
280, 47 Ind.App. 657. 


11. Easements generally see Ease- 
ments 19° C.J: p' 856. 


12. Ibicenses in respect of real 
att generally see Licenses §§ 


13. See Easements § 138. 


14 Bunke v. New York Tel. Co., 
110 App.Div. 241, 97 N.Y.S. 66 [aff 
81 N.E. 1161, 188 N.Y. 600] (license 
to attach wires to building); An- 
drews v. Delhi, etc., Tel. Co., 72 N.Y. 
S. 50, 36 Misc. 23 [aff 73 N.Y.S. 1129, 
66 App.Div. 616]. 


Revocation of licenses in respect 
of real property generally see Li- 
censes §§ 193-204. 


15. Bradley v. American Tele- 
graph & Telephone Co., 54 Pa.Super. 


[a] Thus an occupancy of land 
by a telephone company with its 
poles under a parol permission from 
the owner is a license revocable at 
the will of the landowner, and not an 
easement, inasmuch as an easement 
is only established where there are 
two tenements owned by distinct 
proprietors, one to which the right is 
attached and another on which it is 
imposed. Bradley v. American Tele- 
Stites & Telephone Co., 54 Pa.Super. 


16. Bunke v. New York Tel. Co., 
97_N.Y.S. 66, 110 App.Div. 241 [aff 81 
N.E. 1161, 188 N.Y. 600]; Andrews vy. 
Delhi, etc., Tel. Co.,.72 Niy.S. 50: 36 
Misc. 23 [aff 73 N.Y.S. 1129, 66 App. 
Div. 616]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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irrevocable.‘7 Where a landowner granted to a tel- 
ephone company a right of way “in perpetuity,” 
the absence of the word “heirs” did not make the 
grant a mere revocable license, in view of a statute 
making it unnecessary to insert the word “heirs” 
in a deed to convey a fee simple, notwithstanding a 
further provision in the grant that, if the owners 
sold the land, the telephone company could move 
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its lines to the owner’s adjacent land.1* 


Rights acquired by prescription.1® The mainte- 
nance of a telegraph line, with cross arms extending 
over private land, for a time exceeding the statu- 
tory period of limitation, does not authorize the 
telephone company to attach cross arms extending 
a greater distance over such land without condem- 
nation or the consent of the landowner.?°® 


IV. INJURIES FROM CONSTRUCTION, MAINTENANCE, AND EQUIPMENT?21 
[By Francis J. Lupss] 


[§ 63] A. In General. A telegraph or telephone 
company must so construct its poles and wires as 
hot to discommode the public?? and care must be 
exercised to see that they are not so placed as to con- 
stitute a nuisance.?* Notwithstanding it has ceas- 
ed to use a part of its line,?* and although along a 
country highway the company need not, save at 
ordinary points of ingress and egress, construct its 
lines so high as to clear traffic.2> A telegraph or 
telephone company has a duty to maintain its lines 
in such manner as will keep the highways and places 
along and across which they are strung safe to trav- 
elers,?® and for failure to do so it will be liable for 


injuries to persons or property caused by negligent 
or improper construction or maintenance.?’ It is 
also the duty of a telegraph or telephone company 
to furnish safe access to the places where business 
with them is to be transacted.?8 However, a tele- 
graph or telephone company is not an insurer against 
injury?® and has no absolute duty so to use and 
maintain its wires along and over streets and pub- 
lic places as not to obstruct the use of the street 
by the publie or to render it dangerous for use,®° 
its duty requiring it only to maintain its wires and 
poles in a reasonably safe condition for those us- 


17. Indianapolis & C. Traction Co. 
v. Arlington Telephone Co. 95 N.E. 
280, 47 Ind.App. 657; Lashley Tele- 
phone Co. v. Durbin, 228 S.W. 423, 
190 Ky. 792. 


18. Central R. Co. of New Jersey 
v. New York Telephone Co., 128 A. 
160, 101 N.J.Law 353. 


tat Generally see Easements §§ 


20. Postal Telegraph Co. v. Forster, 
aoe P. 491, 73 Or. 122, Ann.Cas.1916E 
19. 


21. Cross references: 
Liability for: 
Injuries from electricity see Hlec- 
tricity §§ 385-71. 


Injury to employee see Master and 
Servant §§ 381-1445. 


Negligence generally see Negligence 
45 C.J. p 608. 


22. Pacific Telephone & Telegraph 
Co. v. Hoffman, 208 F. 221, 125 C.C.A. 
421; Erickson vy. Town of Manson, 
160 N.W. 276, 180 Iowa 378; Phelps v. 
Board of Com’rs of Howard County, 
82 A. 1058, 117 Md. 175. 


[a] Pole near beaten track.—Al- 
though a telephone company was au- 
thorized to construct its lines along 
and on the highways of a state pro- 
vided they be not constructed as to 
incommode injuriously the public use, 
the erection of a pole so near the 
beaten track as to endanger the safety 
of travelers must be regarded as in- 
commoding the public in the use of 
the road. Phelps v. Board of Com’rs 
of Howard County, 82 A. 1058, 117 Md. 
175. 

{[b] Pole located on boundary line. 
—A telephone company is not guilty 
of negligence, as regards a person 
driving on a highway, im locating a 
pole practically on the boundary line 
of the highway. Eberhardt v. Glasco 
Mut. Telephone Ass’n, 139 P. 416, 91 
Kan. 763. 

[ec] Telephone company not tres- 
passer.—A telephone company is not 
a trespasser on the highway in main- 
taining a guy wire on a portion of the 
public highway not intended for 
travel, where it has the right to con- 
struct its lines along the highways. 


Howard v. Flathead Independent 
ee eee Co., 141 P. 158, 49 Mont. 


Construction so as to avoid un- 
necessary or improper obstruction of 
streets or highways see supra § 55. 


23. Erickson v. Town of Manson, 
160 N.W. 276, 180 Iowa 378. 


[a] Guy wire as nuisance.—Under 
Remington & B. Code §§ 8308, 8309, 
providing it is a public nuisance to 
obstruct a highway so as to render it 
dangerous for passage, and § 9314 au- 
thorizing the construction of tele- 
phone companies along the highways 
in such a manner as not to incommode 
the public use of the highway, a guy 
wire attached to a telephone pole and 
anchored near the traveled part of the 
highway is a nuisance if it tends to 
obstruct the highway. Pacific Tele- 
phone & Telegraph Co. v. Hoffman, 
208) E92 21, 125°C. CAL 424° 


24. Southern Bell Telephone & 
Telegraph Co. v. Hillis, 87 S8.E. 766, 16 
Ga.App. 864. 


25. Wegner Vv. Kelly, 165 N.W. 449, 
182 Iowa 259 [aff reh 157 N.W. 206]. 


[a] Usual and ordinary travel.— 
While telegraph and telephone lines 
crossing a highway must be high 
enough for the usual and ordinary 
travel, they need not be high enough 
for extraordinary travel, in which 
case the traveler must keep a look- 
out. Wegner v. Kelly, 165 N.W. 449, 
182 Iowa 259 [aff reh 157 N.W. 206]. 


26. Claussen v. Cumberland Tele- 
phone & Telegraph Co., 53 So. 357, 
126 La. 1087; Swayze v. Tri-State 
Utilities Co., 1 La.App. 752; Coen v. 
Central Telephone Co., 146 N.W. 998, 
95 Neb. 814. 

Duty to inspect and repair see infra 
§ 66. 

27. Ala.—Postal Tel. Cable Co. v. 
Jones, 32 So. 500, 133 Ala. 217. 

Ark.—North Arkansas Telephone 
Co. v. Peters, 148 S.W. 273, 108 Ark. 
564. 

Iowa.—Ashbach v. Iowa Telephone 
Co., 146 N.W. 441, 165 Lowa 473. 

La.—Claussen v. Cumberland Tele- 
phone & Telegraph Co., 53 So. 357, 126 


4 


La. 1087. 


N.J.—Moersdorf v. New York Tele- 
phone Co., 87 A. 473, 84 N.J.Law 747. 


S.D.—Snee vy. Clear Lake Telephone 
Co., 123° N.W. 729, 24 S.D. 364. 


anes to property see infra §§ 68, 
69. * 


Particular acts or omissions see in- 
fra -§ 672 


28. Hill v. Chesapeake & Potomac 
Telephone Co., 42 App.D.C. 170, 51 
L.R.A.N.S. 1072, Ann.Cas.1915D 1085; 
Jeffries v. Western Union Tel. Co., 59 
S.\E. 192,°-2 Ga.App. 8533- Dunn “wv. 
Western Union Tel. Co., 59 S.E. 189, 
2 Ga.App. 8465. 


[a] Public pay station.—(1) A 
telephone company, which installs in 
a store a public pay telephone with a 
coin slot box, under an arrangement 
with the occupant of the store which 
is not shown to give him any rights 
in the instrument or its revenue, is 
bound to keep the approach to the in- 
strument in a safe condition for use 
by the public thus invited to enter, 
and is liable to one injured when ap- 
proaching the same to use it by fall- 
ing through a trapdoor negligently 
left open in the floor, whether the 
arrangement amounts to a lease by 
the company of the space for the in- 
strument, or whether the occupant is 
to be regarded as its agent in the 
maintenance of the approach. Hill v. 
Chesapeake & Potomac Telephone Co., 
42 App.D.C. 170, 51 L.R.A.N.S. 1072, 
Ann.Cas.1915D 1085. (2) A tele- 
phone company maintaining a tele- 
phone booth near chairs in a store 
has been held not liable for injuries 
received by a customer struck by the 
swinging door of the booth. White- 
head v. Southern Bell Telephone & 
Telegraph Co., 141 S.E. 922, 37 Ga. 
App. 775. 


29. Heidt v. Southern Tel., ete., 
Co., 50 S.K. 361, 122 Ga. 474; Ashbach 
v. lowa Telephone Co., 146 N.W. 441, 
165 Iowa 473; Warren v. Missouri & 
Kansas Telephone Co., 196 S.W. 1030, 
196 Mo.App. 549; Ward v. Atlantic, 
ete., Tel. Co., 71 N.Y. 81, 27 Am.R. 
10. 


30. Home Telephone Co. v. Weir, 
101 N.E. 1020, 53 Ind.App. 466. 
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ing the highway along which the line runs,*? and 
a telegraph or telephone company will not be lia- 
ble for injuries where it was not negligent either 
in the construction or maintenance of its line.*? 
While the liability of a telephone company for an 
injury to a railway employee, struck while standing 
on a freight car by a wire suspended by the com- 
pany over the railway tracks, has been held to de- 
pend on whether the railway authorized the wire to 
be so suspended,?? it has been held also that a tele- 
phone company in stringing wires across a railroad 
track should provide ample clearance.°* : 


Appliances and equipment. A telephone company 
which furnishes a switchboard and whose duty it 
is to maintain it and the accompanying appliances 
in working order, is, for a breach of such duty, lia- 
ble in damages to a person lawfully operating the 


switchboard.?5 


Liability imposed by statute. A statute provid- 


31. Flummer’s Adm’r v. Tri-State 
Telephone Co., 216 S.W. 133, 186 Ky. 
84. 


g2. Ala.—Mickle v. Southern Bell 
Telephone & Telegraph Co., 69 So. 
105, 193 Ala. 636. ; 


Ark.—Arkansas Telephone Co. v. 
Sells, 281 S.W. 901, 170 Ark. 942. 


Ga.—Heidt v. Southern Tel., etc., 
Co., 50 S.E. 361, 122 Ga. 474; Southern 
Bell Telephone & Telegraph Co. v. 
Odom, 70 S.E. 1116, 9 Ga.App. 246. 


1ll.—Cumberland Tel., ete, Co. v. 
Coats, 100 Ill.App. 519. 


Ind.—United Telephone Co. v. Bar- 
va, 131 N.E.. 794, 76 Ind.App. 145; 
Delaware & Madison Counties Tele- 
phone Co. v. Fleming, 102 N.E. 163, 
53 Ind.App. 555. 


Ky.—Wells v. Cumberland Tele- 
phone & Telegraph Co., 198 S.-W. 721, 
178 Ky. 261; East Tennessee Tele- 
phone Co. v. Parsons, 159 S.W. 584, 
154 Ky. 801, 47 L.R.A.N.S. 1021; 
American Dist. Telegraph Co, v. Old- 
ham, 146 S.W. 764, 148 Ky. 320, Ann. 
Cas.1913E 376. 


Me.—Simonds v. Maine Tel., etc., 
Co., 72 A. 175, 104 Me. 440, 28 L.R.A. 
N.S. 942. 


N.J.—Chalmers v. Paterson, etce., 
Tel. Co., 48 A. 993, 66 N.J.Law 41. 


N.Y.—Quill v. Empire State Tel., 
ete, 16o 3 IN. E679, 159) Nay: oa: 
Ward v. Atlantic, etc., Tel. Co., 71 N. 
Y. 81, 27 Am.R. 10; Bailey v. Bell 
Telephone Co. of Buffalo, 131. N.Y.S. 
1000, 147 App.Div. 224; Fitch v. Cen- 
tral New York Tel., etc., Co., 59 N.Y.S. 
140, 42 App.Div. 321; Brinckhard 
v. Western Union Tel. Co., 12 N.Y.S. 
534; Allen v. Atlantic, etc., Tel. Co., 
21 Hun 22. 


Pa.—Nichol v. Bell Telephone Co. of 
Pennsylvania, 109 A. 649, 266 Pa. 463; 
Milligan v. Bell Telephone Co., 62 Pa. 
Super. 197. 


N.S.—McIsaac_ v. 
etc., Co., 50 N.S. 331. 


Particular acts or omissions see in- 
fra § 67. 


33. Southwestern Telegraph & 
Telephone Co. v. Corbett, (Tex.Civ. 
App.) 148 S.W. 826. 


34. Demopolis Telephone Co. v. 
Hood, 102 So. 35, 212 Ala. 216. 


[a] Ample clearance.—A telephone 
company in stringing wires across a 
railroad track should provide ample 


Maritime Tel., 
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the laws.*° 


eral, 


clearance, so that the wire will not in- 
jure a tall man standing on a high 
car in common use, its duty not being 
limited to a man of average height 
riding on a car of usual size. 
Demopolis Telephone Co. v. Hood, 102 
So. 35, 212 Ala. 216. 


35. Wilson v. Southern Bell Tele- 
phone & Telegraph Co., 124 S.H. 800, 
32 Ga.App. 741. 


S6. See statutory provisions. 


37. Riley v. New Fngland Tel., 
etc., Co., 68 N.E. 17, 184 Mass. 150. 


38. Riley v. New England Tel., 
etc., Co., supra. 


89. Vigeant v. Postal Telegraph 
Cable Co., 157 N.E. 651, 260 Mass. 335, 
53 A.L.R. 867; Riley v. New England 
debe etc., Co., 68 N.E. 17, 184 Mass. 
150. 


40. Vigeant v. Postal Telegraph 
Cable Co., 157 N.E. 651, 260 Mass, 335, 
Oo) Avi Eee S Ode 


41. Degrees of care generally see 
Negligence §§ 50-85. 


42. Warren v. Missouri & Kansas 
Telephone Co., 196 S.W. 10380, 196 Mo. 
App. 549. 


[a] Crossing private lands.— 
Where a telephone company uses the 
private lands of a person without pay, 
it has been held that it should be 
held to the highest degree of care in 
the use of the property. Coen v. Cen- 
tral Telephone Co., 146 N.W. 998, 95 
Neb. 814. 


43. Ark.—Southwestern Telegraph 
& Telephone Co. v. Abeles, 126 S.W. 
724, 94 Ark. 254, 140 Am.S.R. 115, 21 
Ann.Cas. 1006. 


Ind.—United Telephone Co. v. Bar- 
va, 181 N.E. 794, 76 Ind.App. 145. 


Ky.—Bevis v. Vanceburg Tel. Co., 
89 S.W. 126, 121 Ky. 177, 28 Ky.L. 142. 


La.—Simmons v. Shreveport Gas, 
etc., Co., 41 So. 248, 116 La. 10338. 


Minn.—St. Paul Realty & Assets 
Co. v. Tri-State Telephone & Tele- 
Brean Co., 142 N.W. 807, 122 Minn. 


Mo.—Politowitz v. Citizens’ Tel. Co., 
99 S.W. 756, 123 Mo.App. 77. 


N.H.—Ela v. Postal Tel. Cable Co., 
51 A. 281, 71 N.H. 1. 


N.Y.—Ensign v. Central New York 
Tel. ‘ete., Co w9 N.Y-S:; 799,79) App. 
cee 244 [aff 71 N.E. 1130, 179 N.Y. 
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[$§ 63-64 


ing that a telegraph company shall be liable in dam- 
ages to a person injured in his person or property 
by the poles, wires, or other apparatus of such com- 
pany,?® although held not to make the owner of 
a pole an insurer of the safety of persons using the 
street’? so that one injured by coming in contact 
with the pole could recover even if guilty of con- 
tributory negligence,?® has been held to impose ab- 
solute liability on a telegraph company irrespective 
of negligence®® and to be unconstitutional as depriv- 
ing telegraph companies of the equal protection of 


[§ 64] B. Degree of Care Requ'red*1—1. In Gen- 
While it has been held that a telegraph or 
telephone company must use the highest degree of 
care practicable in the construction and maintenance 
of its lines and apparatus,*? the general rule is that 
such companies must exercise due,*? ordinary,** or 
reasonable*® care in the construction of its lines 


N.C.—Harton v. Forest City Tel. 
Co., 59 S.E. 1022, 146 N.C. 429, 14 L.R. 
A.N.S. 956, 14 Ann.Cas. 390. 


Utah.—Davidson v. Utah Independ- 
ent Tel. Co., 97 P. 124, 34 Utah 249. 


44. Ga.—Southern Bell Telephone 
& Telegraph Co. v. Odom, 70 S.E. 
1116, 9 Ga.App. 246. 


Ind.—Home Telephone Co. v. Weir, 
101 N.E. 1020, 53 Ind.App. 466. 


Iowa.—Wegner v. Kelley, 165 N.W. 
449, 182 Iowa 259 [aff 157 N.W. 206]; 
Ashbach v. Iowa Telephone Co., 146 
N.W. 441, 165 Iowa 473. 


Ky.—Wells v.° Cumberland Tele- 
phone & Telegraph Co.,'198 S.W. 721, 
178 Ky. 261; Raines v. East Tennes- 
see Telephone Co., 153 S.W. 224, 152 
Ky. 205; Cynthiana Telephone Co. v. 
Asbury, 143 S.W. 1050, 147 Ky. 307; 
West Kentucky Tel. Co. v. Pharis, 78 
S.W. 917, 25 Ky.L. 18388. 


S.D.—Thompson vy. Reed, 135 N.W. 
679, 29 S.D. 85. 


Tex.—Panhandle Telephone & Tele- 
graph Co. v. Harris, (Civ.App.) 136 
Sw. 1129; City: of VRty Worth uve 
Williams, 119 S.W. 137, 55 Tex.Civ. 
App. 289. 


[a] Cities and sparsely settled dis- 
trictss—Greater care and diligence 
are required where the wires are 
over a principal street of a city than 
if over a highway in some sparsely 
settled district in the country. 
a botapeor v. Reed, 135 N.W. 679, 29 


[b] Poles outside usually traveled 
part of highway.—While the proper 
municipal officers may devote a part 
of the sidewalk to the uses of a tele- 
phone company, such portions are, 
in the absence of an ordinance to the 
contrary, held to be a part of the 
street, which the pedestrian may use 
for travel, and any license to use 
such part of the street must be ex- 
ercised with reference to the possible 
use thereof by pedestrians; such use | 
must be anticipated and the license 
will not absolve the telephone com- 
pany from the duty of using ordinary | 
care not to expose such pedestrian to 
unnecessary danger in his use of such 
portion of the street. Lafayette Tele- 
phone Co. v. Cunningham, 114 N.E. 
227, 63 Ind.App. 136. 


What constitutes ordinary care see 
Negligence §§ 52-82. 


45. Ark.—North Arkansas Tele- 
phone Co. v. Peters, 148 S.W. 273, 103 
Ark. 564. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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so as not to injure persons or property, and must 
also exercise such care in making any necessary 
repairs and maintaining its line in a safe and prop- 
It has also been held that the care 
exercised must be proportionate to the danger that 
may be reasonably apprehended from the location 
and nature of the appliances used‘? and the greater 
the danger, the greater must be the care.‘ 
phone company selling the privilege of attaching 
a wire to its poles has been held by fair implication 
to assume an obligation to use reasonable diligence 
to keep them in such condition that they could be 
used with safety in the customary manner by em- 


er condition.*® 


ployees of the other company.*® 


Ga.—Heidt v. Southern Tel., 
Co., 50 S.E. 361, 122 Ga. 474. 


Ind.—Lafayette Telephone Co. v. 
a ene 114 N.E. 227, 63 Ind. App. 


etc., 


Iowa.—Crawford v. Standard Tel. 
Co.,'115 N.W. 878, 189 Iowa 331. 


Ky.—Rural Home Telephone Co. v. 
Arnold, 119 S.W. 811. 


Me.—Shackford v. New England 
Telephone & Telegraph Co., 91 A. 931, 
112 Me. 204. 


Mo.—Poumeroule v. Postal Tele- 
graph Cable Co., 152 S.W. 114, 167 Mo. 
App. 533. 


N.Y.—Ward v. Atlantic, 
Co., 71 N.Y. 81, 27 Am.R. 10. 


N.C.—Harton v. Forest City Tel. 
Co., 59 S.E. 1022, 146 N.C. 429, 14 
L.R.A.N.S. 956, 14 Ann.Cas. 390. 


[a] Where poles outside usually 
traveled part of highway.—The fact 
that the person injured was outside 
the usually traveled portion of the 
highway has been held not to dis- 
charge a telephone company of its 
duty to use reasonable care. Lafay- 
ette Telephone Co. v. Cunningham, 
114 N.E. 227, 63 Ind.App. 136. 


[ob] Beasonable care as high dc- 
gree of care.—Reasonable care has 
been held to be a high degree of care 
with respect to the selection of sound 
poles and placing them securely in 
the earth to prevent them falling un- 
der ordinary and usual conditions, 
having due regard to the effect of 
rain and frost loosening the earth, 
and prevailing winds blowing them 
down. Harton v. Forest City Tel. Co., 
59 S.E. 1022. 146 N.C. 429, 14 L.R.A. 
N.S. 956, 14 Ann.Cas. 390. 


[c] Several owners.—Each of sev- 
eral joint corporate owners of a tele- 
phone and electric pole is required to 
erect the pole, and exercise reasonable 
care to insnect and maintain it in a 
safe and proper condition for em- 
ployees to work on.. Murphy_v. 
Rochester Telephor2 Co., 203 N.Y.S. 
669, 208 Anp.Div. 392 [aff 148 N.E. 
%a0,-240, N.Y. 629). 

46. U.S.—Pacific Telephone & Tele- 
graph Co. v. Parmenter, 170 F. 140, 
95 °C.C.A. 382. 

Ala.—Postal Tel. Cable Co. v. Jones, 
32 So. 500, 133 Ala. 217. 

Ark.—North Arkansas Telephone 
Co. v. Peters, 148 S.W. 278, 103 Ark. 
564. 

Cal.—Schleif v. Grigsby, 263 P. 255, 
88 Cal.App. 174. 


Iowa.—Crawford v. Standard Tel. 
Co., 115 N.W. 878, 139 Iowa 331. 


Ky.—West Kentucky Tel. Co. v. 
Pharis, 78 S.W. 917, 25 Ky.L. 1838. 


Mo.—Poumeroule v. Postal Tele- 
graph Cable Co., 152 S.W. 114, 167 Mo. 
App. 533. 
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[§ 65] 2. Trespassers, Licensees, and Invitecs.‘° 
In accordance with the general rule,® the only duty 
owed to a trespasser or mere licensee on the right 
of way of a telegraph or telephone company is to 
refrain from injuring him willfully or wantonly,*? 
and to use ordinary care to avoid injuring him if 
it discovers him in peril,5* and hence a telegraph 
or telephone company is not liable for injuries sus- 
tained by a person to whom it owed no duty in 
regard to the matter complained of.54 
tion whether or not a person is a mere licensee or 
a trespasser depends largely on the circumstances . 
of the particular case.5° 


The ques- 


Where a telephone com- 


pany operates under a franchise which provides 


N.J.—Moersdorf v. New York Tele- 
phone Co., 87 A. 473, 84 N.J.Law 747. 


N.Y.—Williams v. New York Tele- 
Phone Co., 142 N.Y.S. 234, 81 Misc. 
210 [aff 145 N.Y.S. 1150, 161 App.Div. 
942 (aff 112 N.E. 1079, 217 N.Y. 724)]; 
Walther v. American Dist. Tel. Co., 32 
NINGSS Kot PMs, 71y 


N.C.—Harton v. Forest City Tel. 
Co., 59 S.E. 1022, 146 N.C. 429, 14 L.R. 
A.N.S. 956, 14 Ann.Cas,. 390. 


S.D,—Snee vy. Clear Lake Telephone 
Co., 123 N.W...729, 24-S.D. 361. 


Tex.—Texarkana Telephone Co. v. 
Burge, (Civ.App.) 192 S.W. 807. 


47, Wegner vy. Kelley, (lowa) 157 
N.W. 206 [aff 165 N.W. 449, 182 Iowa 
259]; Davidson v. Utah Independent 
Tel. -Co.;. 97 P. 124, 34 Utah’ 249. 


48. Davidson v. Utah Independent 
Tel. Co., supra. 


49. Aaron v. Missouri & K. Tele- 
phone Co., 131 P. 582, 89 Kan. 186, 45 
L.R.A.N.S. 309. 


50. Who are trespassers, licensees, 
and invitees and duty owed to them 
generally see Negligence §§ 129-249. 


51. See Negligence §§ 132, 201. 


52. Stanhope v. Ekalaka Telephone 
Co., 212 P. 287, 65 Mont. 599; Parkes 
v. New York Telephone Co., 198 N.Y.S. 
698, 120 Misc. 459 [aff 201 N.Y.S. 930, 
207 App.Div. 869]. 


53. Ashbach v. Iowa Telephone Co., 
146 N.W. 441, 165 Iowa 473; Stan- 
hope v. Ekalaka Telephone Co., 212 P. 
287, 65 Mont. 599. 


54 Morris v. Rounsaville, 64 S.E. 
473, 182 Ga. 462, 131 Am.S.R. 207; Mc- 
Minn v. New England Telephone & 
Telegraph Co., 95 A. 210, 113 Me. 
519. 


[a] Person climbing pole.—Where 
a telephone company permits a per- 
son for his own convenience to climb 
one of its poles to remove a wire, in 
order to facilitate the moving of a 
house across the highway, the com- 
pany is not liable for an injury sus- 
tained by such person while so do- 
ing, either on the ground that the pole 
was constructed without authority or 
on the ground that it was in a rotten 
condition, since the company is under 
no duty to keep its poles in a safe 
condition for persons to climb for 
such purposes. Morris v. Rounsa- 
ville, 64 S.E. 473, 182 Ga. 462, 131 Am. 
S.R.-207. 


[b] Pole in yard of schoolhouse.— 
A. company which sets its, pole in.a 
schoolhouse yard where it remained 
with the assent of the city has been 
held not to owe any duty to guard 
against the contingency that a boy 
would climb from adjacent premises 
upon the rods of the pole, which were 
too high for him to reach while on the 
ground, and be injured by_ sliding 
down the guy wire and catching on 


the untwisted end of the wire. Mc- 
Minn v. New England Telephone & 
Telegraph Co., 95 A. 210, 113 lie. 519. 


55. See cases infra this note. 


[a] Persons held trespassers or 
mere licensees.—(1) person in- 
jured at a point off the highway 
which the telephone company was 
rightfully using, and where the per- 
son injured had no right to be, has 
been held to be a trespasser. Stan- 
hope v. Ekalaka Telephone Co., 212 P. 
287, 65 Mont. 599. (2) Where a 
“pos’n” chair was left attached to the 
cables on a telephone pole rightfully 
on the public highway, and a rope 
hanging therefrom was tied to the 
pole a few feet from the ground, and 
a@ boy seven and one-half years of 
age climbed up to the rope, from 
which he voluntarily dropped to the 
ground and was injured, he was a 
trespasser, or at best a mere licensee. 
Parkes v. New York Telephone Co., 
198 N.Y.S. 698, 120 Mise. 459 [aff 201 
N.Y.S. 930, 207 App.Div. 869]. 


[b] Persons held not trespassers 
or mere licensees.—(1) Person stand- 
ing in truck holding in place some 
furniture and personal effects which 
he was having moved from a previous 
place of employment has been held 
not a trespasser or mere _ licensee. 
Schleif v. Grigsby, 263 P. 255, 88 Cal. 
App. 174. (2) Under a contract be- 
tween a gas company and telephone 
companies providing that any party 
thereto could acquire joint ownership 
in any pole by giving notice, and pay- 
ing a share of the cost, it has been 
held, in view of the custom to make 
use of the poles as desired and to give 
notice afterwards, that the gas com- 
pany’s lineman using the pole without 
prior notice, was not a trespasser 
(Murvhy v. Rochester Telephone Co., 
203 N.Y.S. 669, 208 App.Div. 392 [aff 
148 N.E. 735, 240 N.Y. 629]), (3) al- 
though he had no greater right than 
his employer to be on the pole (Mur- 
phy v. Rochester Telephone -Co., 
supra). (4) Both a schoolboy and 
the employee of a telephone company, 
who was stringing wires by means 
of a rope, running through a fastened 
tackle, which was pulled by horses, 
had an equal right to the use of the 
streets, and neither was a trespasser 
as to the other. Ashbach v. Iowa 
Telephone Co., 146 N.W. 441, 165 Iowa 
473. (5) The wife of the owner of 
a homestead abutting a street, who 
goes upon the boulevard to remon- 
strate against, and use reasonable 
means to prevent, the placing of a 
telephone pole thereon, is not a tres- 
passer. Souther v. Northwestern 
Telephone Exch. Co., 136 N.W. 571, 
118 Minn. 102, 45 L.R.A.N.S. 601, Ann. 
Cas.1913E 472. (6) <A boy injured by 
a guy wire hanging from a telegraph 
pole while playing on a grass plot 
alongside the traveled part of a high- 
way was in a place where he had a 
right to be. 'Fry v. Postal Telegraph 
Cable Co., 112 N.H. 214, 223 Mass. 496. 
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that it shall maintain poles not only for its own 
use, but also for the use of the municipality, there 
is a clear invitation by the company to linemen in 
the employ of the municipality to go on such poles’® 
and under such circumstances, and in the absence 
of express authority in the franchise grant so to 


do, if the company uses the poles of another com- 


pany or uses abandoned poles, the condition or 
stipulation in favor of the municipality has been 
held to attach to the poles so used the same as if 
such poles were the property of the company;°* 
and in accordance swith the general rule as to in- 
vitees®® the telephone company must use reasonable 
care to see that the poles are reasonably safe for 
him to use.®? 


[§ 66] C. Inspection and Repairs.°° It is the 
duty of a telegraph or telephone company to know 
the condition of its wires and not to allow them to 
become sagged,®! and they must make reasonable 
inspection of their lines.°? Actual notice of defects 
or dangerous conditions is not necessary to charge 
the company with liability for injuries when the 
defect or danger could have been discovered by 
the use of ordinary care, and when the condition 
has existed a sufficient time to have enabled the 
company to discover it®? and knowledge of the ex- 
istence of defects will follow proof of facts from 
which said knowledge would ordinarily be inferred,®* 
and hence the company will be liable for an injury 
(7) A lineman using the poles of a 


telephone company which operates 
under a franchise providing that it 


any trouble. 
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ten days in the absence of ‘notice of 
Harton v. Forest City 
Tel. Co., 59 S.E. 1022, 146 N.C. 429, 14 


[§§ 65-67 


sustained in a highway caused by its hanging wire 
if by ordinary care it could have discovered the 
wire in time to have remedied the defect before 
the injury.°° Whei’e a company knows a pole is in 
a rotten and dangerous condition, it is bound to an- 
ticipate that harm might result to an employee of 
a company engaged to remove a cable therefrom 
and to use reasonable care by making the pole safe 
or warning such employee, and the failure to do 
so has been held negligence, notwithstanding the 
employee was experienced and knew of the hazard- 
ous nature of the work.*® Although, where defects 
or dangerous conditions have arisen from storms 
or other causes other than the acts of the company, 
it has been held that the company must use all 
haste possible to remedy the defects,’ it has also 
been held that the company is entitled to a reason- 
able time to discover and remedy them,®® and that 
it will not be liable for resulting injuries where the 
defect or condition has not existed for a sufficient 
length of time to charge the company with negli- 
gence.®°® - 


[§ 67] D. Particular Acts or Omissions.7° In the 
absence of contributory negligence’? a telegraph or 
telephone company will be liable for injuries to per- 
sons’? proximately’* caused by the negligent or im- 
proper manner of constructing its lines,’* as in the 
case of injuries caused by wires being strung too 
low,7® or improperly located,?® poles placed in the 
etc., Tel. Co., 71 N.Y. 81, 27 Am.R. 10; 


Fitch v. Central New York Tel., etc., 
Co., 59 N.Y.S. 140, 42 App.Div. 321; 


shall maintain poles not only for its 
own use, but also for the use of the 
municipality, has been held not a 
trespasser (Moersdorf v. New Tele- 
phone Co., 87 A. 473, 84 N.J.Law 747) 
(8) nor a licensee (Moersdorf v. New 
York Telephone Co., supra). 


56. Moersdorf v. New York Tele- 
phone Co., supra. 


57. Moersdorf v. New York Tele- 
phone Co., supra. 


58. See Negligence § 235. 


59. Moersdorf v. New York Tele- 
phone Co., 87 A. 473, 84 N.J.Law 747. 


60. “Treuble shooter” see Trouble 
[38 Cye 1995]. 


61. Coen v. Central Telephone Co., 
146 N.W. 998, 95 Neb. 814. 


62. Schleif v. Grigsby, 263 P. 255, 
88 Cal.-App. 174; Crawford v. Standard 
Tel. Co., 115 N.W. 878, 189 Iowa 331; 
Harton v. Forest City Tel. Co., 59 S. 
BH. 1022, 146 N.C. 429, 14 L.R.A.N.S. 
956, 14 Ann.Cas. 390. 


[a] Frequency of inspection.—(1) 
The duty of inspection with regard 
to its frequency cannot be definitely 
stated, as it depends upon the condi- 
tion of the weather, season of the 
year, character of the soil, and other 
conditions (Harton v. Forest City Tel. 
Co., 59 S.B. 1022, 146 N.C. .429, 14 L. 
R.A.N.S. 956, 14 Ann.Cas. 390), (2) 
but it cannot be said, however, that 
so long as a telegraph or telephone 
wire will carry messages there is no 
duty to-inspect it to ascertain if it 
is hanging loose or otherwise in a 
dangerous condition (Crawford v. 
Standard Tel. Co., 115 N.W. 878, 139 
Towa 331). 


{b] Failure to inspect held not 
negligence.—It has been held not 
negligence as a matter of law for a 
telegraph or telephone company to 
fail to inspect its lines for eight or 


L.R.A.N.S. 956, 14 Ann.Cas. 390. 


63. Thompson v. Reed, 135 N.W. 
679, 29 S.D. 85. 


64 Schleif v. Grigsby, 263 P. 255, 
88 Cal.App. 174. 


[a] Negligently remaining igno- 
rant has been held equivalent to 
actual knowlédge. Thompson vy. Reed, 
135 N.W. 679, 29 S.D. 85. 


65. Sinclair v. Columbia Telephone 
Co., (Mo.App.) 195 S.W. 558. 


66. Maher v. Buffalo, R. & P. Ry. 
Co.; 216 N.Y.S. 629, 217 App.Div. 532. 


67. Claussen v. Cumberland Tele- 
phone & Telegraph Co., 53 So. 357, 126 
La. 1087. 


68. Schleif v. Grigsby, 263 P. 255, 
88 Cal.App. 174; Heidt v. Southern 
Tel.,” ete.;" Cos. 60. “Sch s86i 22 "Gar 
474; Cumberland Tel., etc., Co. v. Pier- 
son, 84 N.E. 1088, 170 Ind. 543; Home 
Telephone Co. v. Weir, 101 N.E. 1020, 
53 Ind.App. 466; Harton v. Forest 
City Tel. Co, 59 S.Ey 71022, 146 N.C. 
eae 14 L.R.A.N.S. 956, 14 Ann.Cas. 
oO” . 


[a] Time to repair.—A telephone 
or telegraph company has been held 
negligent in failing to discover or 
remedy defects existing for: (1) Two 
days. Postal Tel. Cable Co. v. Jones, 
32--So. 500, 133 Ala. 217; Jacks v. 
Reeves, 95 S.W. 781, 78 Ark. 426. (2) 
Fourteen days. West Kentucky Tel. 
Co. v. Pharis, 78 S.W. 917, 25 Ky... 
1838. Or in failing to repair a defect 
within (3) six days (Harton v. Forest 
City Tel. Co, 59 S.E. 1022, 146 N.cw 
429, 14 L.R.A.N.S. 956, 14 Ann.Cas. 
390) (4) or four months (Chesapeake 
& Potomac Telephone Co. v. Dempsey, 
13 App.D.C. 533) after notice thereof. 


69. Heidt v. Southern Tel., ete., 
Co., 50 S.E. 361, 122 Ga. 474; Cumber- 
land Tel., etc., Co. v. Pierson, 84 N.E. 
1088, 170 Ind. 548; Ward v. Atlantic, 


Harton v. Forest City Tel. Co., 59 S.E. 
1022, 146 N.C. 429, 14 L.R.A.N.S. 956, 
14 Ann.Cas. 390. 


70. Injuries from electricity or 
lightning see Electricity §§ 35-71. 


71. See infra § 70. 

72. Injuries to property see infra 
§§ 68, 69. 

73. See infra § 71. 

74. See cases infra notes 75-82. 

75. Ala.—Postal Tel. Cable Co. v. 


Jones, 32 So. 500, 133 Ala. 217. 


Colo.—Western Union Tel. Co. v. 
Byser, 2 Colo. 141 [rev on other 
grounds 91 U.S. 495, 23 L.Ed. 377]. 


Iowa.—Weener v. Kelley, 157 N.W. 
206 [aff 165 N.W. 449, 182 Iowa 259]. 


Me.—Dickey v. Maine Tel. Co., 46 
Me. 483. 


Mass.—Thomas vy. Western Union 
Tel. Co., 100 Mass. 156. 


Mich.—Hovey v. Michigan Tel. Co., 
83 N.W. 600, 124 Mich. 607. 


Neb.— Weaver v. Dawson County 
Mut. Tel. Co., 118 N.W. 650, 82 Neb. 
696, 22 L.R.A.N.S. 1189. 


Pa.—Pennsylvania Tel. Co. v. Var- 
nau, 15 A. 624, 2 Mon. 645, 5 Lanc.L. 
Rev. 401. 


Tex.—Commercial Tel. Co. v. Davis, 
96 S.W. 939, 43 Tex.Civ.App. 547; 
Adams v. Weakley, 80 S.W. 411, 35 
Tex.Civ.App. 371. 


W.Va.—Hannum y. Hill, 43 S.E. 223, 
52 W.Va. 166. 


Wis.—Chant y. Clinton Tel. Co., 110 
N.W. 428, 130 Wis. 533. 


Ont.—Magill v. Moore Tp., 48 Ont. 
L. 372 [rev 41 Ont.L. 375]. 


76. Ensign v. Central New York 
Tel., etc., Co., 79 N.Y.S. 799, 79 App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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traveled part of a street or highway’ or in close 
proximity thereto,*® lack of proper safeguards 
against lightning,*® improper location or anchoring 
of guy-wires,*° or unguarded excavations, manholes, 
or trenches,** or failure to repair a sidewalk after 
erecting a pole®* or the negligent or improper man- 
ner of maintaining the line,’* as in the ease of in- 
juries caused by allowing a sawed-off stump of a 
pole to remain in the ground,*‘ or failure to repair 
defects or other dangerous conditions due to storms 
or other causes,*® injuries caused by sagging wires,*® 
falling poles,’ slanting poles,’* charged wires in 
a street,®® or wires allowed to remain down for an 


Div. 244 [aff 71 N.E. 1130, 179 N.Y. 
539]. 


77. U.S.—Moore v. East Tennessee 
Tel. Co., 142 F. 965, 74 C.C.A,. 227. 


Ala.—Gilbert v. Southern Bell Tele- 
prone & Telegraph Co., 75 So. 315, 200 
a. 3. 


Ill. Illinois Terminal R. Co. v. 
Thompson, 71 N.E. 328, 210 Ill. 226. 


Ky.—Jackson-Hazard Telephone Co. 
v. Holliday’s Adm’r, 136 S.W. 135, 143 
Ky. 149; Bevis v. Vanceburg Tel. Co., 
ae S.W. 126, 121 Ky. 177, 28 Ky.L. 


Mass.—Riley v. New England Tel., 
etc., Co., 68 N.B. 17, 184 Mass. 150. 


Neb.—Nebraska Tel. Co. v. Jones, 
83 N.W. 197, 60 Neb. 396. 


Pa.—Little v. Central Dist., etce., 
Tel. Co., 62 A. 848, 213 Pa. 229. 
Tex.—Alice, ete., Tel. Co. v. Bil- 


Bee ey, (T2S.W.255; 33 Tex:Civ.App: 


Va.—Watts v. 
etc., Co., 40 S.E. 


N.S.—Wells v. 
Co., 40 N.S. 81. 


Ont.—Bonn vy. Bell Tel. Co., 30 Ont. 
696. 


78. Phelps v. Board of Com’rs of 
Howard County, 82 A. i058, 117 Md. 
Ss 


79. See Electricity §§ 37, 47. 


80. U.S.—Cumberland Telephone 
& Telegraph Co. v. Lawrence, 271 F. 
89; Pacific Telephone & Telegraph Co. 
v. Hoffman, 208 F. 221, 125 C.C.A. 421. 


Cal.—Grant v. Sunset Telephone & 
Telegraph Co., 94 P. 368, 7 Cal.App. 
267. 


Southern Bell Tel., 
107, 100 Va. 45. 


Western Union Tel. 


Iowa.—Erickson v. Town of Man- 
son, 160 N.W. 276, 280 lowa 378. 


Ky.—Raines v. East Tennessee Tel- 
ephone Co., 153 S.W. 224, 152 Ky. 205; 
Raines v. East Tennessee Telephone 
Co., 150 S.W. 830, 150 Ky. 670; Louis- 
ville Home Tel. Co. v. Gasper, 93 S.W. 
1057, 123 Ky. 128, 9 L.R.A.N.S. 548, 
29 Ky.L. 578. 


La.—Wilson v. Great Southern Tel., 
etc., Co., 6 So. 781, 41 La.Ann. 1041. 


Mich.—Friesenhan v. Michigan Tel. 
Co., 96 N.W. 501, 1384 Mich. 292. 


N.Y.—Sheldon v. Western Union 
Tel. Co., 4 N.Y.S. 526, 51 Hun 591 [aff 
94 N.E. 1099, 121 N.Y. 697]. 


S.D.—Unglaub v. Farmers’ Mut. 
Telephone Co., 164 N.W. 104, 39 S.D. 
355. 

Tex.—City of Ft. Worth v. Wil- 
liams, 119 S.W. 137, 55 Tex.Civ.App. 
289: South Texas Tel. Co. v. Tabb, 
114 S.W. 448, 52 Tex.Civ.App. 213. 


Utah.—Davidson v. Utah Independ- 
ent Tel. Co., 97 P. 124, 34 Utah 249. 


81. Ga.—kKent vy. Southern Bell 
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Ae ete., Co., 48 S.E. 399, 120 Ga. 


La.—Smith vy. Cumberland Tele- 
phone & Telegraph Co., 7 La.App. (Or- 
leans) 371. 

Mo.—Merritt v. Kinloch Tel. 
115 S.W. 19, 215 Mo. 299. © 


Neb.—Meck v. Nebraska Telephone 
Co., 148 N.W. 325, 96 Neb. 539. 


N.J.—Van Vechten v. New York, 
ete:,) Tell retc., ‘Co: 58 As 1096271 Nie 
Law 45. 


Pa.—White v. Keystone Tel. Co., 60 
A. 998, 211 Pa. 455. 


82. King v. City of Beaumont, 296 
Beals 


83. See cases infra notes 84—90. 
84. Dobbins v. Western Union Tel- 


Goz 


eeraph Co., 50 So. 919, 168 Ala. 222, 
1386 Am.S.R. 69. 
85. West Kentucky Tel. Co. v. 


Pharis, 78 S.W. 917, 25 Ky.L. 1838; 
Simmons yv. Shreveport Gas, ete., Co., 
41 So. 248, 116 La. 1033; Harton v. 
Forest City Tel. Co., 59 S.E. 1022, 146 
N.C. 429, 14 L.R.A.N.S. 956, 14 Ann. 
Cas. 390. 


86. Ala.—Postal Tel. Cable Co. vy. 
Jones, 32 So. 500, 133 Ala. 217. 


Ark.—Jacks v. Reeves, 95 S.W. 781, 
78 Ark. 426. 


Ga.—Southern Bell Tel., etc., Co. v. 
Howell, 53 S.E. 577, 124 Ga. 1050. 


Iowa.—Crawford v. Standard Tel. 
Co., 115 N.W. 878, 139 Iowa 381. 


Ky.—Cynthiana Telephone Co. y. 
Asbury, 143 S.W. 1050, 147 Ky. 307. 


La.—Swayze v. Tri-State Utilities 
Co., 1 La.App. 752. 


Neb.—Weaver v. Dawson County 
Mut.--Tel. Co., 118 N.W. 650, 82 Neb. 
696, 22 L.R.A.N.S. 1189. 


N.H.—Ela y. Postal Tel. Cable Co., 
bt 2A. 28h, 7d NEL. 1. 


N.Y.—Ensign v. Central New York 
Tel ete. Couto N.Yao. 0995-40) “App. 
Divi. 2 4 late ly Naber 11300 LOL NAY. 
539]; Walther vy. American Dist. Tel. 
Coy S2INWY.Sa tol, tt Mise 71. 


Wis.—Chant v. Clinton Tel. Co., 110 
N.W. 423, 180 Wis. 533. 


87. Burton v. Cumberland Tele- 
phone & Telegraph Co., (Ky.) 118 S. 
W. 287; Burton v. Cumberland Tel., 
etc., Co., (Ky.) 118 S.W. 287; Cumber- 
land Tel., etc., Co. vy. Warner, 79 S.W. 
199, 25 Ky.L. 1848; Kyes v. Valley 
Tel. Co., 93 N.W. 623, 132 Mich. 281; 
Johnson y. Northwestern Tel. Exch. 
Co., 55 N.W. 829, 54 Minn. 37; Harton 
v. Forest City Tel. Co., 59 S.E. 1022, 
146 N.C. 429, 14 L.R.A.N.S. 956, 14 
Ann.Cas, 390. 


88. Scalet v. Bell Telephone Co. of 
Pennsylvania, 140 A. 141, 291 Pa. 451. 


89. See Hlectricity § 43. : 
90. Ala.—Home Tel. Co. v. Fields, 


unreasonable length of time.®° 
graph or telephone company not being an insurer 
against injury,®! it is not liable for injuries sus- 
tained by reason of the construction or maintenance 
of its line where it was not. negligent,?? as in the 
case of injuries sustained by tripping over an un- 
guarded wire in the street®? or along a fence,®* 
or by coming in contact with a properly located guy 
wire®® or pole®® or a metal junction box in a pri- 
vate alley,’ or by the falling of a pole,®® or the 
falling of a guy wire post,®® or by reason of a horse 
taking fright at the throwing of a glass insulator 
to an employee on a pole,! or at a reel with lead 
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However, a tele- 


43 So. 711, 150 Ala. 306; Postal Tel. 
tae Co. v. Jones, 32 So. 500, 133 Ala. 


Ark.—Jacks v. 
781, 78 Ark. 426. 


D.C.—Chesapeake & Potomac Tele- 
pane Co. v. Dempsey, 13 App.D.C. 
oO. 


Ind.—Central Union Tel. Co. v. So- 
kola, 73 N.E. 148, 34 Ind.App. 429. 


Iowa.—Crawford v. Standard Tel. 
Co., 115 N.W. 878, 139 Iowa 381. 


Ky.—West_ Kentucky Tel. Co. v. 
Pharis, 78 S.W. 917, 25 Ky.L. 1838. 


La.—Claussen y. Cumberland Tele- 
phone & Telegraph Co., 53 So. 357, 126 
La. 1087. 


Mich.—Friesenhan vy. Michigan Tet. 
Co., 96 N.W. 501, 134 Mich. 292. 


Tex.—Texarkana Telephone Co. v. 
Burge, (Civ.App.) 192 S.W. 807; Tex-- 
as, etc.; Tel. Co. v. Prince, 82 S.W. 327, 
36 Tex.Civ.App. 462; Adams v. Weak- 
ley, 80 S.W. 411, 35 Tex.Civ.App. 371. 


Va.—Lynchburg Tel. Co. v. Booker, 
50 S.B. 148, 103 Va. 594. 


Reasonable time to discover and 
remedy defects see supra § 66. 


91. See supra § 63. 
92. See cases infra notes 93-2. 


93. Mickle v. Southern Bell Tele- 
phone & Telegraph Co., 69 So. 105, 193 
Ala. 636; Arkansas Telephone Co. v. 
Sells, 281 S.W. 901, 170 Ark. 942. 


94. Nichol v. Bell Telephone Co. of 
Pennsylvania, 109 A. 649, 266 Pa. 463. 


[a] Effect of notice.—Notice to 
the foreman of a telephone company 
stringing a wire along the side of a 
fence that children played in the 
yards separated by the fence, and a 
request to put the wire where they 
would not be playing, has been held 
not to impose liability for injury to 
a boy catching his foot on the wire 
in the absence of evidence tending to 
show that the wire was so placed as 
to create a probability of injury. 
Nichol v. Bell Telephone Co. of Penn- 
sylvania, 109 A. 649, 266 Pa. 463. 


95. Southern Bell Telephone & Tel- 
egraph Co. v. Odom, 70 S.H. 1116, 9 
Ga.App. 246; Delaware & Madison 
Counties Telephone Co. v. Fleming, 
102 N.E.-168, 53 Ind.App. 555. 


96. Bailey v. Bell Telephone Co. of 
Buffalo, 131 N.Y.S. 1000, 147 App.Div. 
224, 


$7. Milligan v. Bell Telephone Co., 
62 Pa.Super. 197. 


98. Harton v. Forest City Tel. Co., 
59 S.BH. 1022, 146 N.C. 429, 14 L.R.A. 
N.S. 956, 14 Ann.Cas. 390. 


99. American Dist. Telegraph Co. 
v. Oldham, 146 S.W. 764, 148 Ky. 320, 
Ann.Cas.1913E 376. 


1. United Telephone Co. v. Barva, 
131 N.E. 794, 76 Ind.App. 145. 


Reeves, 95 S.W. 


a. 


os, 
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pipe or wire coiled thereon along the outside of 
the traveled part of a highway.’ 


Wanton negligence. A telephone company, al- 
though having a license to place a telephone pole 
upon « boulevard, has been held liable for injuries 
inflicted by the wanton negligence of its servants 
in attempting to place a pole in spite of the resist- 
ance of the wife of the abutting owner.*® 


[§ 68] E. Injuries to Property‘—1. In General. 
A telegraph or telephone company is liable not only 
for personal injuries® but also for injuries to prop- 
erty caused by the negligent or improper manner 
of constructing or maintaining its line.¢ It must 
appear, however, that the company was negligent,’ 
and has violated some duty owed to plaintiff.* 


[§ 69] 2. Injuries to Trees.® A telegraph or tel- 
ephone company has no right to go upon private 
property and cut or trim trees without the owner’s 
consent,!° although such cutting or trimming is 
merely of branches which overhang a street or high- 
way,?! and if it does so it will be liable in trespass ;1? 
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hie ar ee 
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but if the trees were not in any wise injured, or the 
lands at all depreciated in value, by reason of the 
cutting or trimming of the trees, it has been held that 
the company is not liable in damages for such eut- 
ting or trimming.1* However, without incurring 
any liability to respond in damages, the company 
may cut or trim trees on the right of way so far as 
was reasonably necessary to construct and operate 
its lines where the owner of the land, acting for 
himself or through an agent, has authorized the com- 
pany to construct its lines over or along his land,** 
unless the trees were not an obstruction to the line, 
or were trimmed more than was necessary to clear 
the wires the distance specified in the contract au- 
thorizing the trimming.1> A telegraph or telephone 
company’s right as a quasi public corporation to 
erect poles along the street and string wires is sub- 
ject to the right of abutting owners to maintain 
trees projecting over the street1® and a telegraph 
or telephone company, desiring to string its wires 
along a street, cannot take the law into its own 
hands and disfigure, mutilate, and damage the trees 


2. Fast Tennessee Telephone Co. v.{ against the building by a storm of un-[ 456, 57 Am.R. 237; Southwestern Tel., 


Parsons, 159 S.W. 584, 154 Ky. 801, 47 
L.R.A.N.S. 1021; Simonds v. Maine 
Tel., etc., Co., 72 A. 175, 104 Me. 440. 
28 L.R.A.N.S. 942. 


8. Souther v. Northwestern Tele- 
phone Exch. Co., 136 N.W. 571, 118 
Minn. 102, 45 L.R.A.N.S. 601, Ann.Cas 
1913E 472. : 


4, Cross references: 
Contributory negligence see infra § 
70. 


ee age care required see supra §§ 
6 
’ 


Injuries from electricity or lightning 
see Electricity § 48. 


Pee cause of injury see infra § 


Rights of abutting owners as to con- 
struction of electric companies see 
Hlectricity § 11. 


5. See supra § 67. 


6. U.S.—Stephens, etc., Transp. Co. 
v. Western Union Tel. Co., 22 F.Cas. 
No. 13,371, 8 Ben. 502. 


ind.—Merchants’ Mut. Tel. Co. v. 
ena, 87 N.E. 238, 43 Ind.App. 


Mich.—Hovey v. Michigan Tel. Co., 
83 N.W. 600, 124 Mich. 607. 


N.Y.—Blanchard v.. Western Union 
Tel. Co., 60 N.Y. 510. 


Wis.—Chant y. Clinton Tel. Co., 110 
N.W. 428, 130 Wis. 5338. 


[a] Ilustrations.—(1)  Obstruct- 
ing access to property. Merchants’ 
Mut. Tel. Co. v. Hirschman, 87 N.E. 
238, 43 Ind.App. 283. (2) Injury to 
horse by wires suspended across high- 
way. Hovey v. Michigan Tel. Co., 83 
N.W. 600, 124 Mich. 607. (8) Injury 
to vessel by cable improperly con- 
structed or maintained. Stephens, 
etc., Transp. Co. v. Western Union 
Tel. Co., 22 F.Cas.No. 138,371, 8 Ben. 
502; Blanchard v. Western Union Tel. 
Co., 60 N.Y. 510. (4) Injury to thresh- 
ing machine by sagging wire. Chant 
v. Clinton Tel. Co., 110 N.W. 423, 130 
Wis. 533. 


7. South Western Tel., etc., Co. v. 
Ingrando, 65 S.W. 1085, 27 Tex.Civ. 
App. 400 (holding that the company 
will not be liable for an injury to a 
building by a falling pole, where it is 
shown that the pole was blown down 


precedented violence and that the pole 
was sufficient under ordinary condi- 
tions for the purpose for which it 
was used). 


8. Peek v. Western Union Tele- 
ereee Co., 140 S.W. 638, 159 Mo.App. 


[a] Animals roaming range.—A 
telegraph company, maintaining wires 
on the land of another, is not liable 


for injuries to animals roaming on. 


the range, caused by its negligence 
in permitting the wires to fall down, 
since it owed no duty to plaintiff to 
keep its wires up in order to avoid 
injury to plaintiff’s stock; to create 
liability in such a case, the injury 
must be the result of wantonness or 
willfulness. Peek v. Western Union 
Telegraph Co., 140 S.W. 638, 159 Mo. 
App. 148. 


‘ ul Trees as nuisance see Nuisances 


Value of trees considered in deter- 
mining amount of compensation 
where land taken under right of em- 
tee domain see Eminent Domain § 


10. Del.—Jordan v. Delaware & A. 
Telegraph & Telephone Co., 75 A. 1014, 
24 Del. 107 [aff 78 A. 401, 25 Del. 67]. 


Ill.—Western Union Tel. Co. v. Sat- 
terfield, 34 IllApp. 386, 2 Am.Electr. 
Cas. 296. 


La.—Tissot v. Great Southern Tel., 
etc., Co., 3 So. 261, 39 La.Ann. 996, 4 
Am.S.R. 248. 


Miss.—Clay v. Postal Tel. Cable Co., 
11 So. 658, 70 Miss. 406. 


Tenn.—Cumberland Tel., etc., Co. v. 
Shaw, 52 S.W. 168, 102 Tenn. 313; 
Cumberland Tel., ete., Co. v. Poston, 
30 S.W. 1040, 94 Tenn. 696; Memphis 
BehoTel.;Co, Vv. Hunt, J SW. 259,026 
Lea 456,-57 Am.R, 2387. 


Tex.—Southwestern Tel., etc., Co. y. 
Branham, (Civ.App.) 74 S.W. 949, 


N.B.—Gilchrist y. Dominion Tel. 
Co. <9 N-B;.. .5538. 


Que.—Roy v. Great Northwestern 
Tel. Co., 2 Que.Super, 135, 


ll. Tissot v. Great Southern Tel., 
ete., Co., 3 So. 261, 39 La.Ann. 996, 
41 Am.S.R. 248; Memphis Bell Tel. Co. 
v. Hunt, 1 S.W. 159, 16 Lea (Tenn.) 


ete., Co. v. Branham, (¢ex.Civ.App.) 
74 S.W. 949; Roy v. Great Northwest- 
ern Tel. Co., 2 Que.Super. 135. 


[a] Regardless of respective 
rights of telegraph and telephone 
companies and abutting landowners 
as to the use of sidewalks along a 
street, such a company has no right 
to go upon the land of an abutting 
owner for the purpose of cutting off 
overhanging branches without his 
consent. Southwestern Tel., etc., Co. 
v. Branham, (Tex.Civ.App.) 74 S.W. 
949; Roy v. Great Northwestern Tel. 
Co., 2 Que.Super. 135. 


12, Del.—Jordan v. Delaware & A. 
Telegraph & Telephone Co., 75 A. 1014, 
aay Del. 107 [aff 78 A. 401, 25 Del. 


Ill.—Western Union Tel. Co. v. Sat- 
terfield, 34 Ill.App. 386. 


La.—Tissot y. Great Southern Tel., 
etc., Co., 3 So. 261, 39 La.Ann. 996, 4 
Am.S.R. 248. 


Miss.—Clay v. Postal Tel.-Cable Co., 
11 So. 658, 70 Miss. 406. 


Mo.—Reber vy. Bell Telephone Co. of 
eget 190 S.W. 612, 196 Mo.App. 


Tenn.—Memphis Bell Tel. Co. v. 
Pee S.W. 159, 16.Lea 456, 57 Am. 


Que.—Roy vy. Great Northwestern 
Tel. Co., 2 Que.Super. (135. 


13. Jordan vy. Delaware & A. Tele- 
graph & Telephone Co., 75 A. 1014, 24 
Del. 107 [aff 78 A. 401, 25 Del. 67]. 


14 Jordan v. Delaware & A. Tele- 
graph & Telephone Co., supra. 


[a] Grant of right to trim held not 


-to impose duty.—Where the owner of 


land granted to a telephone company 
the right to erect its lines, ete., and 
the further right to trim and keep 
trimmed all trees so as to clear all 
crossarms, cables and wires, it has 
been held that the grant of such ease- 
ment did not impose the duty of trim- 
ming the trees on the company. Dia- 
mond State Telephone Co. vy. Ma- 
clary, (Del.Ch.) 156 A. 223. 

15. Nachand v. Cumberland Tele- 
phone & Telegraph Co., 120 S.W. 319, 
134 Ky. 257. 


16. Reber v. Bell Telephone Co. of 


For latez cases, developments and changes in the law see Annotations, same title and section number, 
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of an abutting landowner at will,17 and a license 
from the city has been held not to give the company 
any right to enter upon land within the street and 
commit acts injurious thereto without the owner’s 
consent.*® As to trees which overhang or are grow- 
ing upon a sidewalk, street, or highway in front of 
an abutting owner’s premises, it seems that a tele- 
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graph or telephone company will be liable in dam- 


ages to the abutting owner for any unnecessary or 
wanton injury to such trees,'® but, as to its liability 
where there is no more cutting or trimming than 
is reasonably necessary for the proper construction 


or maintenance of its line, the authorities are di- 


Missouri, 190 S.W. 612, 196 Mo.App.[ W. 942, 59 Tex.Civ.App. 377]. 


. 


17. Reber v. Bell Telephone Co. of 
Missouri, supra. i 
18. Hurlbut v. Union Telephone 


Co. of Prairie du Chien, 169 N.W. 3808, 
168 Wis. 125. 


19. Ala.—-Southern Bell Tel. Co. v. 
Francis, 19 So. 1, 109 Ala. 224, 55 Am. 
SAR 980) 31) EeRVA.’ 193: 


Iowa.—Thompson v. Belmond Tele- 
per? Co., 162 N.W. 612, 179 Iowa 


La.—Tissot v. Great Southern Tel., 
etc, €o., 3 So: 261, 39 La.Ann. 996; 
4 Am.S.R. 248. 


Mich.—Wyant v. Central Tel. Co., 
81 N.W. 928, 123 Mich. 51, 81 Am.S.R. 
155, 47 L.R.A. 497. 


Pa.—Marshall v. American Tel., 
etc., Co., 16 Pa.Super. 615. 


N.B.—Gilchrist v. Dominion Tel. 
Co., 19 N.B. 553. 


[a] Even if plaintiff is not owner 
of the fee in the street, if he has 
planted the trees in front of his prem- 
ises with the acquiescence of the city 
he may recover for their wrongful or 
wilful cutting. Osborne v. Auburn 
Tel. Co., 97 N.Y.S. 874, 111 App.Div. 
702 [rev on other grounds 82 N.E. 428, 
189 N.Y. 393]. 


[b] Effect of exercise of honest 
judgment as to cutting reasonably 
necessary.—A telephone company is 
not relieved from liability because its 
servants did no more cutting than in 
the exercise of their honest judgment 
they thought was necessary and prop- 
er. Thompson v. Belmond Telephone 
Co., 162 N.W. 612, 179 Iowa 1242 (if 
the honest judgment of the agents of 
defendant was in fact faulty, it and 
Not plaintiff must suffer the conse- 
quences). 


20. See cases infra notes 21, 22. 


21. I1).—Board of Trade Tel. Co. v. 
Barnett, 107 Ill. 507, 47 Am.R. 453. 


Miss.—Cumberland Tel., etc., Co. v. 
Cassedy, 29 So. 762, 78 Miss. 666. 


Mo.—Cartwright v. Liberty Tel. Co., 
103 S.W. 982, 205 Mo. 126, 12 L.R.A. 
N.S. 1125, 12 Ann.Cas. 249; State v. 
Graeme, 108 S.W. 1131, 130 Mo.App. 
138; McAntire v. Joplin Tel. Co., 75 
Mo.App. 535. 


Neb.—Bronson vy. Albion Tel. Co., 
93 N.W. 201, 67 Neb. 111, 60 L.R.A. 
426. 


N.Y.—Osborne y. Auburn Tel. Co., 
= 97 N.Y.S. 874, 111 App.Div. 702 [rev 
; meer grounds 82 N.H. 428, 189 N.Y. 
93]. 


Pa.—Marshall y. American Tel., 


_ ete., Co., 16 Pa.Super. 615. 


) Tex.—Southwestern Telegraph & 
Telephone Co. v. Smithdeal, 136 S.W. 
1049, 104 Tex. 258 [mod judg 126 S. 
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Wis.—Hurlbut v. Union Telephone 
Co. of Prairie du Chien, 169 N.W. 308, 
168 Wis. 125. 


Can.—O’Connor vy. Nova Scotia Tel. 
Co., 22 Can.S.C. 276 [rev 23 N-S. 509]. 


N.B.—Gilchrist vy. Dominion Tel. 
Co.;. 19) N. Bs 1553. 


Ont.—Hodgins v. Toronto, 19 Ont. 
App. 537. 


22. Southern Bell Tel., etc., Co. v. 
Constantine, 61 F. 61, 9 C.C.A. 359, 4 
Am.Electr.Cas. 219; Southern Bell 
Tel. Co. v. Francis, 19 So. 1, 109 Ala. 
224, 55 Am.S.R. 930, 31 L.R.A. 193; 
Wyant v. Central Tel. Co., 81 N.W. 
928, 123 Mich. 51, 81 Am.S.R. 155, 47 
L.R.A. 497. See also Western Union 
Tel. Co.-v: Rich, 19: Kan. 517,27 Am. 
R. 159, 1 Am.Electr.Cas. 271 (no re- 
covery allowed for cutting trees along 
railroad right of way where line con- 
structed by railroad company and tel- 
egraph company). ~° 


[a] If telephone company is re- 
quired by ordinance to move its poles 
and wires from a street to the adjoin- 
ing sidewalk, and in so doing it is nec- 
essary to trim trees, the company is 
not Hable in trespass therefor to an 
abutting owner. Southern Bell Tel., 
ete., Co. v. Constantine, 61 F. 61, 9 C. 
C.A. 359; Southern Bell Tel. Co. v. 
Francis, 19 So. 1, 109 Ala. 224, 55 Am. 
S.R. 930, 31 L.R.A. 193. 


[b] Company need not give owner 
opportunity to cut or trim the trees 
himself unless required to do so by 
statute. Wyant v. Central Tel. Co., 81 
N.W. 928, 123 Mich. 51, 81 Am.S.R. 
155, 47 L.R.A. 497. 


23. Ill—Board of Trade Tel. Co. 
v. Barnett, 107 Ill. 507, 47 Am.R. 453. 


Mich.—Wyant v. Central Tel. Co., 
81 N.W. 928, 123 Mich. 51, 81 Am.S.R. 
155) 04 RAG 497: 


Mo.—Cartwright vy. Liberty Tel. Co., 
103 S.W. 982, 205 Mo. 126, 12 L.R.A. 
N.S. 1125, 12 Ann.Cas,. 249; State v. 
Graeme, 108 S.W. 1131, 130 Mo.App. 
138; McAntire v. Joplin Tel. Co., 75 
Mo.App. 535. 


Neb.—Bronson y. Albion Tel. Co., 93 
N.W. 201, 67 Neb. 111, 60 L.R.A. 426. 


Pa.—Marshall v. American Tel., 
etc., Co., 16 Pa.Super. 615. 


Tex.—Southwestern Telegraph & 
Telephone Co. v. Smithdeal, 136 S.W. 
1049, 104 Tex. 258 [mod judg 126 S. 
W. 942, 59 Tex.Civ.App. 377]. 


Wis.—Hurlbut v. Union Telephone 
Co. of Prairie du Chien, 169 N.W. 
308, 168 Wis. 125. 


24. See Eminent Domain § 174. 
25. See statutory provisions. 
[a] Statutes construed.—(1) Comp. 


L. § 6691, as amended by Pub. Acts 
(1899) No. 16, authorizing telephone 
companies to construct and maintain 


Statutes regulating right. 
graph or telephone company to cut or trim trees is 
sometimes regulated by statute?® and, when a com- 
pany goes outside of the limitations imposed, it 
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rectly conflicting,?° it being held in some cases that 
the abutting owner is entitled to damages,?! and in 
others that he is not,?? the decision in some cases 
being based upon whether the use of the street by 
the telegraph or telephone company is or is not an 
additional servitude?* which has been treated else- 
where in this work.” 


The right of a tele- 


lines along streets, provided that the 
same shall not injure any trees there 
located, etc., applies alike to the con- 
struction and to the maintenance of 
telephone lines, and applies to lines 
constructed and to be maintained, and 
a telephone company maintaining a 
line along a street may not injure 
trees along the street by trimming 
them, and the fact that a tree had 
previously been trimmed by a tele- 
phone company does not justify it in 
again trimming it, and thereby in- 
juring it, after another has acquired 
title to the land. Boland v. Wash- 
tenaw Home Telephone Co., 126 N.W. 
425, 161 Mich. 315. (2) Under Howell 
St. Annot. (1912) § 2345, regulating 
the planting of trees along the sides 
of public highways, § 2346, authoriz- 
ing the highway commissioner to set 
out shade trees. and expend a Share of 
the public moneys for that purpose, 
and §§ 2348 and 7214, authorizing tel- 
ephone companies to construct their 
lines along public highways, but pro- 
viding that they shall not injurious- 
ly interfere with other public uses of 
the highways or injure or destroy any 
tree or shrub, a telephone company 
has no right to injure, cut down, or 
destroy any shade tree planted on the 
side of a highway. Bolender v. South- 
ern Michigan Telephone Co., 148 N.W. 
697, 182 Mich. 646. (3) Gen. St. § 
3946, giving the selectmen of a town 
control over the placing of telephone 
wires, does not impliedly repeal §§ 
1477, 1759, and 3944, prohibiting tel- 
ephone companies, in the location of 
their wires, from injuring trees up- 
on a highway without the consent of 
the adjoining owner, so as to author- 
ize the selectmen to empower a tele- 
phone company to injure trees over- 
hanging the highway, without the 
owner’s consent; nor does Pub. Acts 
(1893) ¢ 169, giving the selectmen of 
the town control over the location of 
electric street railways, etc, repeal 
such sections, so as to authorize the 
selectmen, in ordering a _ telephone 
company to change the location of its 
line to prevent interference with the 
wires of a street railway, to empower 
the telephone company, in the reloca- 
tion of its wires, to injure trees over- 
hanging the highway, without the 
consent of the owner, ard the fact 
that the removal of branches of trees 
is necessary to the location of its 
wires does not empower the telephone 
company to trim the trees without the 
owner’s consent. Bradley v. South- 
ern New England Tel. Co., 34 A. 499, 
66 Conn. 559, 32 L.R.A. 280. 


[b] - Ordinance conflicting with 
subsequent statute.—An *ordinance 
authorizing a telephone company to 
construct a telephone line is not valid 
where it conflicts with a subsequent 
statute prohibiting telephone compa- 
nies from injuring any trees located 
along the line of streets over which 
it maintains its lines. Boland v. 
Washtenaw Home Telephone Co., 126 
N.W. 425, 161 Mich. 315, 


66 [62 C.J.] 


4 


becomes liable in damages.?® 


Criminal liability.27 Telegraph and telephone 
companies have been held to be within the applica- 
tion of a statute making it an indictable offense for 
any person to cut down or destroy the fruit or shade 
trees of another.?°® 


[§ 70] F. Contributory Negligence.*® A _ tele- 
graph or telephone company is not liable for inju- 
ries sustained on account of negligence in the con- 
struction or mainténance of its lines where the in- 
jured person was guilty of contributory negligence.*° 
However, the negligence of plaintiff is not a defense 
where it is not the proximate cause of the injury.** 
A person traveling along a road crossed by a tele- 
phone line is not bound to anticipate danger*? or 
to look and examine the wires,** and a person is 
not necessarily guilty of contributory negligence be- 
cause he crosses a street at a place other than the 
erosswalk,?+ nor because he was driving on the left 
side of the road,?® nor because he was violating a 
city ordinance imposing a penalty on dangerous driv- 
ing? The fact that the injured person had previ- 
ous knowledge of the obstruction or defect does: 


26. Bolender v. Southern Michigan 
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and he climbed the pole by going up- 


A Swale 
Tost 


[§§ 69-70 
not, per se, establish his contributory negligence*? 
nor does the fact that he knew the telephone sys- 
tem was in poor repair,’ especially where the at- 
tention of such person’ has been diverted ;*° the cir- 
cumstances of the particular case must control the 
conclusion,*® although such knowledge** and his mo- 
mentarily forgetting it are facts to be considered 
in determining whether plaintiff was exercising rea- 
sonable eare.*? : 


Reliance on care of telegraph or telephone com- 


‘pany. As a telegraph or telephone company con- 


structing its Hnes along a country highway need 
not, save at ordinary points of ingress and egress, 
construct its lines so high as to clear traffic,*? an 
abutting owner in undertaking to pass into or out 
of the premises, where fenced and there is no en- 
try way, may not assume that the wire is stretched 
at such height, or that it is higher than in that 
situation would be necessary, in view of the local- 
ity and the use of that portion of the highway rea- 
sonably probable.*4 A railroad conductor assigned 
to pilot a push ear loaded by the servants of a tel- 
egraph company, although entitled to rely on the 


that the streets of a city, especially 


Telephone Co., 148 N.W. 697, 182 Mich. 
646; Roy v. Great Northwestern Tel. 
Co., 2 Que.Super. 135. 


[a] Charter right.—Although a 
company may have, by its charter, 
the right to cut the branches of trees 
which overhang the highway and in- 
terfere with its lines, it has been held 
that such right did not justify a tres- 
pass on private property for the pur- 
pose of cutting such branches. Roy 
vy. Great Northwestern Tel. Co., 2 Que. 
Super. 135. 


27. Criminal trespass generally 
see Trespass [38 Cyc 1175 et seq]. 


28. Russellville Home Tel. Co. v. 
Com., 109 S.W. 340, 33 Ky.L. 132; 
Daily v. State, 37 N.E. 710, 51 Ohio 
a 348, 46 Am.S.R. 578, 24 L.R.A. 


Oak and hickory trees as shade 
trees within meaning of statute pun- 
ishing cutting down of shade trees 
See Trespass [38 Cyc 1176]. 


29. Cross references: 
Assumption of risk see infra § 74. 


Contributory negligence generally see 
Negligence §§ 500-599. 
Defenses generally see infra § 74. 


80. U.S.—Henning v. Western Un- 
ion Tel. Co., 41 F. 864. 


Conn.—Bergin v. Southern New 
England Tel. Co., 38 A. 888, 70 Conn. 
54,39 L.R.A. 192. 


Ky.—Citizens’ Tel. Co. v. Westcott, 
Apres 1153, 124 Ky. 684, 30 Ky.L. 


Me.—MecMinn vy. New England Tel- 
eu pete ee Telegraph Co., 95 A. 210, 113 
Me. 519. 


Tenn.—Western Union Telegraph 
Co. v. Card, 8 Tenn.Civ.App. 294. 


Wis.—Randall v. North Western 
Tel. Co., 11 N.W. 419, 54 Wis. 140, 41 
Am.S.R. 17. 


[a] Contributory negligence of 
boy.—A boy injured while sliding 
down the guy wire of a telephone pole 
standing in a schoolhouse yard has 
been held guilty of contributory neg- 
ligence where the rods or steps in the 
pole did not go down to the ground 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


on adjoining premises and then climb- 
ed to the roof of a henhouse, then on 
a fence and then on the pole. McMinn 
v. New England Telephone & Tele- 
graph. Co., (95. A..210;.1173 Me. 519. 


31. Walmsley v. Rural Telephone 
Ass’n of Delphos, 169 P. 197, 102 Kan. 
139; Hovey v. Michigan Tel. Co., 83 
N.W. 600, 124 Mich. 607. 


[a] Violation of law by plaintiff.— 
Where plaintiff was riding on a hay 
rack with a large grain bin loaded 
thereon and was carrying a loaded 
rifle and a wire hung so long across 
the highway that it caught the bin 
and upset the wagon and discharged 
the rifle, injuring plaintiff, the fact 
that plaintiff had no hunter’s license 
in breach of the hunter’s license law 
did not contribute to his injury. 
Walmsley v. Rural Telephone Ass’n 
of Delphos, 169 P. 197, 102 Kan. 139. 


Defenses generally see infra § 74. 


32. Weaver v. Dawson County 
Mut. Tel. Co., 118 N.W. 650, 82 Neb. 
696, 22 L.R.A.N.S. 1189. 


33. Weaver v. Dawson County 
Mut. Tel. Co., supra. 


34. Lafayette Telephone Co. v. 
Cunningham, 114 N.E. 227, 63 Ind. 
App. 136. 

35. Phelps v. Board of Com’rs of 


Howard County, 82 A. 1058, 117 Md. 
day 


36.. Hovey v. Michigan Tel. Co., 83 
N.W. 600, 124 Mich. 607. 


87. Ala.—Dobbins v. Western Un- 
jon Telegraph Co., 50 So. 919, 163 Ala. 
222, 186 Am.S.R. 69. 


Ind.—Lafayette Telephone Co. v. 
Cunningham, 114 N.E, 227, 63 Ind.App. 
136. f 


Iowa.—Bonjour v. Iowa Telephone 
Co., 155 N.W. 286, 176 Iowa 63. 


Ky.—West Kentucky Telephone Co. 
v. Pharis, 78) S.W.. 917, 25 Ky.L. 1838. 


La.—Smith v. Cumberland Tele- 
phone & Telegraph Co., 7 La.App. 
(Orleans) 871, 374. 


“We do not think that pedestrians 
using the public streets are required 
to examine and mark every step of 
the way, they are entitled to assume 


the paved portions thereof, are safe. 
Sis It is not negligence for per- 
sons to walk several together, or con- 
verse with each other whilst walking, 
even though, for the time being, their 
attention be directed away from the 
path in front of them. Nor is a per- 
son required to note and keep in mind 
every depression in the path or pave- 
ment near which he may chance to 
pass.” Smith v. Cumberland Tele- 
phone & Telegraph Co., supra. 


38. Cynthiana Telephone Co. v. 
Asbury, 143 S.W. 1050, 147 Ky. 307. 


39. Lafayette Telephone Co. v. 
Cunningham, 114 N.E. 227, 63 Ind. 
App. 136. 

40. . Dobbins v. Western Union Tel- 
egraph Co., 50 So. 919, 163 Ala. 222, 
1386 Am.S.R. 69. 

41. Lafayette Telephone Co. v. 
Cunningham, 114 N.E. 227, 63 Ind. 


App. 136; Cynthiana Telephone Co. v. 
Asbury, 143 S.W. 1050, 147 Ky. 307. 


42. Lafayette Telephone Co. v. 
Cunningham, 114 N.E. 227, 63 Ind. 
App. 136. 

43. See supra § 63. 


44. Wegener v. Kelly, 165 NW. 
at 452, 182 Iowa 259 [aff 157 N.W. 


“All that may be assumed by the 
landowner in entering through the 
boundary fence is that the proprietor, 
in the construction and maintenance 
of the telephone line, has exercised 
that degree of care and foresight an 
ordinarily prudent person would in 
like circumstances to protect the pub- 
lic, including abutting owners, from 
the dangers incident to the installa- 
tion and maintenance of such lines in 
the highway, and one who, for any 
purpose, undertakes to pass to or 
from abutting land, is bound to-no 
higher degree of care in so doing than 
were he passing under wire intersect- 
ing the road or the entry way. The 
difference lies in the situations, and 
one or the other of these is to be tak- 
en into account in ascertaining 
whether the complainant had been 
ordinarily careful in the one situation 
or the other, as the case might be.” 
Wegner v. Kelly, supra. 
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judgment of the man who was charged with the duty 
of properly loading the ear,*® is not absolved from 


the duty of exercising ordinary care for his own 
safety.*® 


[§ 71] G. Proximate Cause of Injury. As in the 
case of injuries resulting from negligence general- 
ly,*” in order that the negligence of a telegraph or 
telephone company may impose liability for inju- 
ries sustained it is essential that the company’s neg- 
ligence be the proximate cause of such injuries.8 
Where two causes combine to produce an injury, 
both of which are in their nature proximate, the 
one being a culpable defect or obstruction by a 
telegraph or telephone company and the other some 
occurrence for which neither party is responsible, 
the telegraph or telephone company is liable, pro- 
vided the injury would not have been sustained but 
for such defect or obstruction.*® 


[§ 72] H. Companies and Persons Liable. <A tel- 
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egraph or telephone company in possession of a 
line, maintaining and operating it, is liable for in- 
jury resulting from negligence, regardless of the 
ownership of the line,®° and where a telephone wire 
was constructed by ai subscriber and owned by him, 
but was operated by a telephone company for the 
joint use and benefit of itself and the subscriber, 
it has been held that they are joint tort feasors 
where a person is injured by the sagging of the 
wire;°? but a telephone company is not liable for 
an injury sustained by a person by a wire if it 
did not construct the line or control it,5? although 
it was connected with the company’s lines as a con- 
venience to the individual owner of the line,®? and 
under some circumstances a telegraph or telephone 
company is not liable for injuries where it has aban- 
doned its interest in old poles.°4 Where the neg- 
ligence of a telegraph or telephone company concurs 
with the negligence of a third person,®® or where 


45. Mackay Telegraph & Cable Co. 
v. Rowland, 162 S.W. 54, 110 Ark. 456. 


46. Mackay Telegraph & Cable Co. 
v. Rowland, supra. 


47. See Negligence §§ 477-499. 


48. Ga.—Postal Telegraph Cable 
Co. v. Kelly, 67.S.E. 803, 134 Ga. 218. 


Kan.—Eberhardt v. Glasco Mut. 
Telephone Ass’n, 139 P. 416, 91 Kan, 
763. ; 

Ky.—Flummer’s Adm’r v. Tri-State 
Telephone Co., 216 S.W. 133, 186 Ky. 
84; Burton v. Cumberland Tel., etc., 
Co., 118 S.W. 287. 


La.—Claussen v. Cumberland Tele- 
phone & Telegraph Co., 53 So. 357, 
126 La. 1087. 

Mo.—Bentley v. Missouri & Kansas 
Telephone Co., 125 S.W. 533, 142 Mo. 
App. 215. 

Mont.—Stanhope v. Ekalaka Tele- 
phone Oo., 212 P. 287, 65 Mont. 599. 

N.Y.—Leeds v. New York Tel. Co., 
70. -NeB oe 2LOP 178" N.Y. 4183" “Aiden” iv. 
Atlantic, etc., Tel. Co., 21 Hun 22. 

N.C.—Harton v. Forest City Tel. 
Co., 59 S.B. 1022, 146 N.C. 429, 14 L. 
R.A.N.S. 956, 14 Ann.Cas. 390. 


S.D.—Peirce v. People’s Telephone 
& Telegraph Co., 205 N.W. 713, 49 S. 
D. 22. 


Ont.—Howard v. St. Thomas, 19 
Ont. 719. 
[a] Negligence of company held 


not proximate cause of injury.—(1) 
Where an automobile, wrongfully 
driving to the right of another auto- 
mobile, was forced to the side and, 
in order to avoid a telephone pole, 
drove on the sidewalk, injuring a 
pedestrian thereon, the wrongful 
maintenance of the pole at that place 
has been held not to be the proxi- 
mate cause of injury to the pedes- 
trian so as to give a right of action 
by the pedestrian against the tele- 
phone company. Peirce v. People’s 
Telephone & Telegraph Co., 205 N.W. 
713, 49 S.D. 22. (2) Where defendant 
maintained without permission rea- 
sonably safe telephone poles in a 
highway and a windstorm blew down 
a tree, which fell on a pole, breaking 
it and causing it to fall into the high- 
way and defendant did not know of 
the fall, before an injury to a trav- 
eler in running over the pole occur- 
red, it has been held that defendant 
was not liable for the injuries, as the 
fact that the poles were maintained 
without authority was not the prox- 
imate cause. Burton v. Cumberland 
Telephone & Telegraph Co., (Ky.) 118 


S.W. 287. (3) Where a line of tele- 
graph poles and wires was construct- 
ed along one side of a highway and 
on the other side men were cutting 
down trees, and, just as one of the 
trees was about to fall two of the 
men went into the highway, and as 
the tree fell it struck another tree, 
which turned it from its course, caus- 
ing it to fall partly across.the road, 
and either some of its limbs or part 
of the other tree struck the wires of 
the telegraph company, causing a 
pole to which they were attached to 
fall into the road killing one of the 
men and the pole was rotten where it 
entered the ground, and a sound pole 
nearer the point of impact did not 
fall, it has been held that the injury 
was not the proximate result of neg- 
ligence of the telegraph company, 
though it had failed to use ordinary 
care in maintaining its poles, and 
though the act of cutting down the 
tree was not negligent or wrongful. 
Postal Telegraph Cable Co. v. Kelly, 
67 S.E. 803, 134 Ga. 218. 


[b] Anticipation of danger.—A 
telegraph or telephone company must 
anticipate the likelihood of pedes- 
trians crossing the street and that 
an unguarded guy wire may prove 
dangerous at night. Poumeroule v. 
Postal Telegraph Cable Co., 152 S.W. 
114, 167 Mo.App. 533; Bentley v. 
Missouri & Kansas Telephone Co., 
125 S.W. 533, 142 Mo.App. 215. 


49. Postal Telegraph Cable Co. v. 
Young, 189 S.W. 707, 172 Ky. 576; 
Mummaw v. Southwestern Telegraph 
& Telephone Co., (Mo.App.) 208 S.W. 
476. 


[a] Tlustrations.—(1) That inju- 
ry from a collision was due both toa 
runaway horse and to an obstruction 
of a telegraph pole would not relieve 
telegraph company from liability, if 
the injury would not have resulted 
but for its negligent obstruction. 
Postal Telegraph Cable Co. v. Young, 
189 ‘S.W. 707, 172 Ky. 576.. 7(2) -Neg- 
ligence of defendant telephone com- 
pany in maintaining rotten pole in 
city has been held to have concurred 
with accident of parting of wires, 
burned through by a fire in an adja- 
cent building, and to have proximate- 
ly caused or contributed to plaintiff's 
injury when the pole fell upon him. 
Mummaw v. Southwestern Telegraph 
& Telephone Co., (Mo.App.) 208 S.W. 
476. 


[b] Foreseeing intervening cause. 
—To render a telephone company li- 
able for injuries to plaintiff from the 
falling of its rotten pole, when wires 
which it supported were burned 


through a fire in an adjacent building 
on fire, it was not necessary for plain- 
tiff to show that the company could 
have foreseen everything that inter- 
vened to cause the falling of the pole. 
Mummaw v. Southwestern Telegraph 
Ea aS Co., (Mo.App.) 208 S.W. 


50. Eads v. Galt Telephone Co., 
(Mo.App.) 199 S.W. 710. 


51. North Arkansas Telephone Co. 
v. Peters, 148 S.W. 273, 103 Ark. 564. 


52. Lee v. Maryland Tel., etc., Co., 
55 A. 680, 97 Md. 692; Holmes v. Un- 
ion Tel., etc., Co., 16 N.Y.S. 563 [aft 
35 N.E. 207, 1389 N.Y. 651]; South- 
western Telegraph & Telephone Co. v. 
Corbett, (Tex.Civ.App.) 148 S.W. 826. 


[a] MTlustration.—Where a mes- 
senger service company has strung 
its wires on the poles of a telephone 
company so that the relation of li- 
censor and licensee exists between the 
two companies, the telephone com- 
pany has been held not liable for the 
negligence of the other company in 
permitting its fallen wire to remain 
down to the injury of a passer-by. 
Holmes v. Union Tel., etc., Co., 16 N. 
eet 563 [aff 35 N.E. 207, 1389 N.Y. 


53. Southwestern Telegraph & Tel- 
ephone Co. v. Corbett, (Tex.Civ.App.) 
148 S.W. 826. 


54 See case infra this note. 


[a] MTllustration.—Where defend- 
ant telephone company had attached 
its wires to a pole erected by others, 
leaving them so attached for about 
four years, and thereafter erected a 
pole of its own adjoining the other 
pole, to which new pole the wires 
were transferred, the old pole being 
left standing as it was before the 
wires were attached thereto, and aft- 
erwards another telephone company 
attached its wires to the old pole, us- 
ing it for two or three months, after 
which the pole was taken down by 
some one unknown to defendant com- 
pany, and laid close to the sidewalk, 
where it remained for six weeks or 
two months, causing injury to a pas- 
ser-by on the sidewalk from tripping 
on a wire attached to it, defendant 
company has been held not liable for 
the injuries, it having abandoned all 
the interest it had in the old pole 
when it removed its wires therefrom. 
Powers v. Independence Long Dis- 
tance Telephone Co., 114 P. 666, 19 
Idaho 577. 


55. Pacific Telephone & Telegraph 
es Parmenter, 170 F. 140, 95 ©.C. 
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there are several joint corporate owners and their 
negligent acts concurred in contributing to the ac- 
cident,®* they are all jointly and severally liable. 


[§ 73] I. Actions®>’—1. Nature and Form of 
Remedy. Where the property of an abutting owner 
is not taken directly, but he suffers some injury in 
an incidental right growing out of his peculiar sit- 
uation or position, so that ordinary condemnation 
proceedings and payment of damages in advance 
are not practicable, he will be left to his remedy at 
law and is not entitled to injunctive relief,°* in 
the absence of proof of insolvency or some other 
special circumstance.®® So too, an abutting owner 
cannot enjoin the use of a telephone line in front of 
his premises where it is not shown that the dam- 
ages to be anticipated will be irreparable,®° or that 
he has not an adequate remedy at law;®1 and a 
court of equity, at the application of an abutting 
owner aggrieved by the illegal maintenance of a 
telephone line in front of his premises, will not 
restrain its use by the company where the loss in- 
curred and inconvenience suffered by the public 
would be so out of proportion to the injury to plain- 
tiff that it would be an unwarranted exercise of the 
equitable powers of the court.°? However, where 
a telegraph company has acquired a prescriptive 
right to maintain poles with cross arms extending 
three feet over the land of an abutting owner and 
was about to attach longer cross arms, it has been 
held that the abutting owner was entitled to in- 
junctive relief and was not limited to an action for 
damages,®? but a telegraph company, in such cir- 
cumstances, cannot be enjoined from using its wires 
for telephone purposes®* even though the statute 
authorizing the erection of the lines did not give 
the right to maintain telephone lines.°5 | Where 
a telephone company has not acquired a prescrip- 
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tive right to maintain its lines on the abutting own- 
er’s premises, it may be enjoined from moving its 
lines closer to the owner’s premises and from cut- 
ting or trimming trees thereon;°* and it has been 
held that where the destruction of shade or orna- 
mental trees situated in a city sidewalk abutting 
on the property of a private owner is not necessary 
in the furtherance of a public service, such instru- 
ments may be the subject of removal, although the 
owner may have an adequate remedy at law as that 
remedy is defined in the cases denying an injunction 
under the rules of the common law,®* but where the 
abutting owner has recovered damages for a per- 
manent injury to his property caused by the main- 
tenance of telephone and telegraph wires in the 
street, and there is nothing to show that the wires 
interfered with the growth of shade or ornamental 
trees of the abutting owner, he is not entitled to 
a mandatory injunction to compel the removal of 
the wires.*8 


[§ 74] 2. Defenses. It constitutes a good defense 
that plaintiff’s negligence contributed to or caused 
the injury,®® or that the telegraph or telephone com- 
pany was not negligent,’° or that the negligence of 
the telegraph or telephone company was not the 
proximate cause of the injury.71 However, the 
right to use the highway does not relieve a telegraph 
or, telephone company from lability for injuries 
caused by its negligence.*? In an action against 
a telephone company for injuries to a railroad’s 
employee from contact with wires strung across 
the track without sufficient clearance, the failure of 
another employee of the railroad to notify the tel- 
ephone company of the defect, pursuant to a work- 
ing arrangement between the telephone company 
and such other employee, has been held to be no 
defense,7* and the failure of the railroad company 


[a] Tlustration.—Where a_ tele- 
phone company negligently maintain- 
ed a pole along a county road for fif- 
teen years and until the part imbed- 
ded in the ground had become decay- 
ed, and the wire which had been used 
to strengthen the pole had been cut 
and not replaced, and as plaintiff was 
driving along the road a third person 
cut a tree on adjoining land which 
fell against the wires, putting a 
strain on the pole, which broke off at 
or near the surface of the ground and 
fell on plaintiff causing injuries, it 
has been held that the negligence of 
the company in maintaining the pole 
in such condition concurred with the 
negligence of the person who felled 
the tree on the wire, within the rule 
that, where an injury is the result of 
the concurrent negligence of two or 
more persons, all are liable jointly or 
severally for the damage. Pacific 
Telephone & Telegraph Co. v. Par- 
menter, 170 F. 140, 95 C.C.A. 382. 


56. Murphy v. Rochester Tele- 
phone Co., 203 N.Y.S. 669, 208 App. 
Div. 392 [aff 148 N.E. 735, 240 N.Y. 
629]. 

57. Cross references: 

Actions 1 C.J. p 916. 
WDquity 21 C.J. p 1; 
Injunctions 32 C.J. p 1. 
Actions relating to acceptance, 


transmission, and delivery of messag- 
es see infra §§ 219-259. 


58. Bronson v. Albion Tel. Co., 93 


For later cases, developments and changes in the law see Annotations, same title and section number, 


N.W. 201, 67 Neb. 
59. 
pra. 


GO. Mitchell v. Southern New 
England Telephone Co., 96 A. 966, 90 
Conn. 179. 


Necessity of showing irreparable 
injury generally see Injunctions § 30. 


111, 60 L.R.A. 426. 
Bronson v. Albion Tel. Co., su- 


61. Mitchell v. Southern New Eng- 
land Telephone Co., 96 A. 966, 90 
Conn. 179. 


Existence of adequate remedy at 
law as ground for denial of injunc- 
ae generally see Injunctions 


62. Mitchell v. Southern New Eng- 
lend Telephone Co., 96 A. 966, 90 Conn. 


63. Postal. Telegraph Co. v. For- 
ster, 144 P. 491, 73 Or. 122; Ann.Cas, 
1916B 979. 


64. Postal Telegraph Co. v. For- 
ster, supra. 


65. Postal Telegraph Co. v. For- 
ster, supra. 


66. Reynard v. Utica, etc., Tel. Co., 
16 OhioN.P.N.S. 191 


67. Southwestern Telegraph & 
Telephone Co. v. Smithdeal, 136 S.W. 
1049, 104 Tex. 258 [mod (Civ.App.) 
126 S.W. 942]. 


[a] Remedy at law practically in- 
adequate.—Theoretically an action at 
law for damages would be an ade- 


quate remedy at law denying the 
owner the equitable remedy by in- 
junction; but practically it would be 
inadequate, for, under the well-estab- 
lished rule fixing the measure of dam- 
age for destruction of shade trees, 
such claim would be confined to the 
effect the destruction of such trees 
would have toward depreciating the 
market value of the abutting proper- 
ty, while the full measure of damage 
could never be reached without in- 
vading the realm of sentiment, which 
the staid rules of law deny. South- 
western Telegraph & Telephone Co. 
v. Smithdeal, 136 S.W. 1049, 104 Tex. 
258 [mod (Civ.App.) 126 S.W. 942]. 


Existence of adequate remedy at 
law as ground for denial of injunctive 
roi generally see Injunctions §§ 37— 


Damages recoverable for injury to 
trees by telegraph or telephone com- 
panies see infra § 83. 


68. Southwestern Telegraph & 
Telephone Co. v. Smithdeal, 136 S.W. 
1049, 104 Tex. 258 [mod (Civ.App.) 
126 S.W. 942]. 


69. See supra § 70. 
70. See supra § 68. 
71. See supra § 71. 
72. Unglaub v. Farmers’ Mut, Tel- 


ephone Co., 164 N.W. 104, 39 S.D. 355; 
West Texas Utilities Co. v. Haynes, 
(Tex.Civ.App.) 20 S.W.(2d) 236. 


73. Demopolis Telephone Co, . 
Hood, 102 So. 35, 212 Ai 216. - 


pee eae 


a 


§§ 74-16] 


to provide its employee with a safe place to work,™4 
or the fact that the injured employee had a right 
of action against the railroad company under the 
Federal Employers’ Liability Act,7®> has been held 
.no defense; and a telephone company which has 
suspended a wire over a railway track so low as 
to strike a brakeman on a passing freight car can- 
not escape liability for the injury because it acted 
for a patron whose line was connected with the 
company’s exchange.’° Where a telephone com- 
pany fastens a wire on private property, a limita- 
tion on the method of fastening the wire by the 
owner of the land has been held not to excuse the 
company for injuries caused by the defective fas- 
tening of the wire;‘? and it has been held that a 
telephone company cannot escape liability for in- 
juries from wires strung too low along a country 
highway on the ground that the place where the 
injury occurred was not a regular place of ingress 
and egress.‘* Where poles of insufficient strength 
are blown down and are the cause of injury, it has 
been held no defense that good poles were blown 
down by the same storm, as different conditions. of 
soil and protection may have caused the latter to 
fall.7° Where a telephone company has sold the 
privilege of attaching a wire to its poles, it has 
been held that it is not released from liability for 
injuries to an employee of the leasing company 
caused by the falling of the pole because it was re- 
placing the old poles,§° nor can it be held as a 
matter of law to be released from liability because 
of a general warning to the injured employee to 


TELEGRAPHS AND TELEPHONES 


graph Co. v. Sanger, 287 P. 866, 87 
Leeds v. New York Tel. 
72 N.Y.S. 250, 64 App.Div. 484 
457, 32 Misc. 
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be ecareful,* nor is the company exempt from lia- 
bility on the ground that the injured employee was 
bound at his peril to ascertain the condition of the 
pole.*? It is no defense to an action for damages 
for cutting shade trees that a street commissioner 
of the city was present, giving orders and directions 
regarding such cutting, where it did not appear 
that the commissioner had authority to direct such 
cutting, and the cutting was solely for the benefit 
of the telephone company.®? 


Assumption of risk.°4 The doctrine of assump- 
tion of risk has been held not available as a defense 
in an action by a pedestrian injured through the 
negligence of a telegraph company.®® : 


[§ 75] 3. Parties. A telephone company and a 
subseriber are properly joined as defendants in an 
action by a person injured by a sagging wire con- 
structed and owned by the subscriber but operat- 
ed by the telephone company for the joint use and 
benefit of itself and the subscriber.** 


[§ 76] 4. Pleading.®* As in other civil actions,®® 
the complaint must state facts sufficient to eonsti- 
tute a cause of action.°® In some jurisdictions by 
virtue of statutes,9! plaintiff must allege freedom 
from contributory negligence in a suit for damages 
for injurv to personal property,®? and, of course, 
freedom from contributory negligence, where it is 
inferable from other allegations in plaintiff’s com- 
plaint that he was guilty of contributory negligence, 
must be alleged.°* Defendant’s negligence may be 
averred in general terms,®* in accordance with the 


pleading facts showing _ plaintiff's 
right to maintain the action; that is, 
that defendant company had been re- 


671]; | leased by the Postmaster General 


74. Demopolis Telephone Co. v. 
Hood, supra. es 369; 
On 
are oe Telephone Covryv. [rev 66 NYS. 
76. Southwestern Telegraph & Tel- 


ephone Co. v. Corbett, (Tex.Civ.App.) 
148 S.W. 826. 

77. Beall v. Louisville Home Tel- 
ephone Co., 179 S.W. 251, 166 Ky. 345. 

78. Weener v. Kelley, (Iowa) 157 
N.W. 206 [aff 165 N.W. 449, 182 Iowa 
259]. 

79. Claussen v. Cumberland Tele- 
phone & Telegraph Co., 53 So. 357, 126 
La. 1087. 

80. Aaron v. Missouri & K. Tele- 
phone Co., 131 P. 582, 89 Kan. 186, 45 
L.R.A.N.S. 309. 

81. Aaron v. Missouri & K. Tele- 
phone Co., supra. 

g2. Aaron v. Missouri & K. Tele- 
phone Co., supra. 


83. Reber v. Bell Telephone Co. of 
Missouri, 190 S.W. 612, 196 Mo.App. 
69. f 


84. Assumption of risk generally 
see Master and Servant §§ 882-1024; 
Negligence § 600. S 

85. Dobbins v. Western Union Tel- 
egraph Co., 50 So. 919, 163 Ala. 222, 
136 Am.S.R. 69. 


86. Parties generally see Parties 
SiC. Jue pels 

87. North Arkansas Telephone Co. 
v. Peters, 148 S.W. 273, 103 Ark. 564. 

88. Pleading generally, see Plead- 
ing 49 C.J. p. 1. 

89. See Pleading § 140. 

90. See cases infra this note. 


[a] Declaration, petition, or com- 
plaint held sufficient.—(1) In general. 
Mountain States Telephone & Tele- 


Roberts v. Wisconsin Tel. Co., 46 N. 
W. 800, 77 Wis. 589, 20 Am.S.R. 143. 
(2) In an action for injuries to one 
thrown from a truck by a telephone 
wire, a declaration has been held suf- 
ficient, without an allegation that the 
officers or agents of the company had 
knowledge of the low position of the 
wire at the time of the injury. Burr 
v. Limestone Telephone Co., 125 S.E. 
335, 97 W.Va. 508. 


[b] Declaration, petition, or com- 
plaint held insufficient.—(1) In gen- 
eral. Cumberland Tel., etc., Co. v. 
Pierson, 84 N.E. 1088, 170 Ind. 543. 
(2) A complaint by an abutting prop- 
erty owner against a telephone com- 
pany for damages for the mainte- 
nance of a telephone line erected over 
such property before plaintiff became 
the owner thereof is demurrable, 
where it merely states that plaintiff 
had not given his consent, but does 
not allege that consent to the mainte- 
nance of the line was not given by 
plaintiff's predecessor in title, in view 
of Pub. Acts (1917) ec 310 (Gen. St. 
[1902] §§ 3908-3907). Mitchell v. 
Southern New England Telephone 
Co., 103 A. 754, 92 Conn. 633. (3) The 
petition of plaintiff administrator, su- 
ing defendant telephone company for 
death of his decedent, having alleged 
a date of the accident showing it 
was subsequent to the time when all 
such lines and systems under presi- 
dential proclamation were in the pos- 
session of and under the direct con- 
trol and supervision of the United 
States government for the duration 
of the war with Germany, there is a 
presumption all such lines and sys- 
tems were under government control 
when the accident occurred, so that 
the complaint is defective, it not 


from government supervision before 
the accident. McFeena’s Adm’r v. 
Paris Home Telephone & Telegraph 
Co., 227 S.W. 450, 190 Ky. 299. 


91. See statutory provisions. 


92. Delaware & Madison Counties 
Telephone Co. v. Fleming, 102 N.E. 
163, 538 Ind.App. 555. 


Necessity of negativing contribu- 
tory negligence generally see Negli- 
gence, §§ 678, 679. 


93. Moore v. Hast Tennessee Tel. 
Co., 142 I. 965, 74 C.C.A. 227. 


[a] Complaint held sufficient.— 
Mountain States Telephone & Tele- 
graph Co. v. Walker, 35 F.(2d) 465. 


94. Postal Tel. Cable Co. v. Jones, 
32 So. 500, 133 Ala. 217. And see 
cases infra this note. 


[a] Allegations held sufficient.— 
(1) In general. Mountain States Tel- 
ephone & Telegraph Co. v. Walker, 
385 F.(2d) 465; Leeds v. New York 
Tel. Co., 72 N.Y.S. 250, 64 App.Div. 
484 [rev 66 N.Y.S. 457, 32 Misc. 671]. 
(2) Allegation of duty to exercise due 
care to keep its wire above a road 
crossed thereby, and that it negli- 
gently allowed the wire to remain 
such a short distance above the road 
that plaintiff's team came in contact 
with the wire and was thereby made 
unmanageable and injured plaintiff, 
has been held to state the negligence 
of a telegraph company with sufficient 
particularity. Postal Tel. Cable Co. 
v. Jones, 32 So. 500, 1383 Ala. 217. (3) 
In a police officer’s action for injuries 
when he fell over a telephone com- 
pany’s guy wire, general averments 
of negligence have been held suffi- 
ciently to charge the negligent viola- 
tion of the telephone company’s duty 


a 
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general rule,®® although where a statute requires 
a declaration to contain a plain statement of the 
facts necessary to constitute a ground of action®® it 
has been held that the declaration must point out 
the particular act or omission to which plaintiff at- 
tributes his injury,?? and a complaint based upon 
a breach on the part of defendant of the terms of 
a town ordinance imposing upon defendant the duty 
of maintaining its wires so as not to interfere with 
public travel must show the existence of the ordi- 
nance and its breach. So too, defendant’s duty 
to keep its wires out of the way of travelers along 
public roads may be alleged in general terms.°° 
Plaintiff need not negative matters of defense that 
might be anticipated.1_ Defendant, where he relies 
on contributory negligence as a defense, must plead 
it properly.2 So too, where the owner of a telephone 
line is sued for injuries caused thereby and he de- 
fends on the ground that such wires were not under 
his control, he must plead such fact;* and, where 
wires were hung so low as to menace travel, a tel- 
ephone company must plead the necessity of so 
hanging them where it intends to rely on that fact 
as a defense.* 


{§ 77] 5. Issues, Proof, and Variance.© Where 
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the pleadings of plaintiff charged that a telephone 
company placed wires above a railway track at such 
elevation that plaintiff, a brakeman, was injured, 
no right to place them’at such elevation being plead- 
ed, the only issue has been held to be whether such 
wires did encroach upon the railroad company’s 
right of way;* and where a complaint merely al- 
leged that the company negligently permitted wires 
along the highway to remain down after notice of 
their dangerous condition, the question as to what 
caused them to be down, has been held immaterial.” 
Although, in order to recover for injuries by con- 
tact with a Pechone wire, plaintiff must not only 
prove that his injuries were caused by contact with 
the wire as alleged in the complaint, but that this 
was the result of defendant’s negligence, and that 
such negligence was the proximate cause of the 
injury,® plaintiff suing a telephone company for in- 
juries by coming in contact with a broken wire need 
not prove that the company had actual notice of 
the broken and hanging wire at the place prior to 
the time of the accident.® In accordance with the 
general rule!® the evidence must correspond with, 
and be confined to, the issues raised by the plead- 
ings,!2 and a material variance between the plead- 
ings and proof will be fatal to a recovery.*? 


[§§ 76-77 


to Pee a guy ae so DAG 1. See case infra this note. 101 N.E. 1020, 53 Ind.App. 466. 
would not endanger the use o e We FE : at 
street by the public. Lafayette Tele- Fee (es irs eh ain Saban Deas 10. See ibe i §§ ast 1186. 
phone Co. v. Cunningham, 114 N.E. 11. See cases infra this note. 


227, 63 Ind.App. 136. (4) An allega- 
tion that defendant maintained a tel- 
ephone wire, sweeping decedent from 
truck, across street, sd as to -inter- 
fere with usual traffic thereon, has 
béen held a sufficient specification of 
negligence. Mountain States Tele- 
phone & Telegraph Co. v. Walker, su- 
pra. 


[b] Allegation held insufficient.— 
An averment that a telephone com- 
pany’s wire over a street had been 
defective for a number of days or 
weeks has been held insufficient to 
charge defendant telephone company 
with notice of the defective condition 
of a wire over a street, and to show 
the lapse of a reasonable time in 
which to make proper repairs, in the 
absence of any facts tending to cause 
the company to apprehend that its 
wires might need repairs, or that it 
had an opportunity to learn of the 
defect, and in the absence of a gen- 
eral charge of negligence. Cumber- 
land Tel., etc., Co. v. Pierson, 84 N.H. 
1088, 170 Ind. 543, 


95. See Negligence §§ 647-650. 
96. See statutory provisions. 


97. Phelps v. Board of Com’rs of 
arene County, 82 A. 1058, 117 Md. 
175. 


[a] Declaration held sufficient.— 
An allegation in a declaration that a 
telegraph pole was negligently plac- 
ed in so close proximity to the trav- 
eled portion of the highway as to be 
dangerous to the public has been held 
a sufficient allegation of negligence, 
in an action for personal injuries to 
a traveler caused by a collision with 
the pole, since it points out tthe par- 
ticular act or omission to which 
plaintiff attributes his injury. Phelps 
v. Board of Com’rs of Howard Coun- 
ty, 82 A. 1058, 117 Md. 175, 


98. Cumberland Tel., etc., Co. v. 
Pierson, 84 N.B. 1088, 170 Ind. 543. 


99. Postal Tel. Cable Co. v. Jones, 
32 So. 500, 133 Ala. 217. 


juries to a railroad employee stand- 
ing on a freight car from contact 
with a wire strung too low for clear- 
ance, plaintiff was not required to 
allege that the car was not of unusu- 
al height, since defendant’s failure, 
in the exercise of reasonable care, to 
have foreseen danger because of the 
unusual height of the car was a mat- 
ter of defense. Demopolis Telephone 
Co. v. Hood, 102 So. 85, 212 Ala. 216. 


2. See case infra this note. 


[a] Plea held not demurrable.— 
In an action against a telegraph com- 
pany, maintaining the stump of a tel- 
egraph pole in a street, for injury to 
a pedestrian stumbling over it while 
on a path across the street, a plea 
alleging that the pedestrian knew of 
the presence of the stump, and with 
such knowledge walked in the night- 
time where it was, and where he could 
not see it, and collided with it, when 
by the use of ordinary care he could 
have walked past it by pursuing the 
ordinary path, alleges negligence in 
walking past the stump, and not in 
the selection of the general route 
across the street, and is sufficient as 
against a demurrer. Dobbins _v. 
Western Union Telegraph Co., 50 So. 
919, 168 Ala. 222,136 Am.S.R. 69. 


3. Schleif v.. Grigsby,» 263 P. 255, 
88 Cal.App. 174. 


4 Mountain States Telephone & 
Telegraph Co. v. Sanger, 287 P. 866, 
87 Colo. 369. 

5. Issues, proof, and variance: 
Generally see Pleading §§ 1144-1211. 
In_negligence actions generally see 

Negligence §§ 708-735. 


6. Southwestern Telegraph & Tel- 
ephone Co. v. Clark, (Tex.Civ.App.) 
192 S:W. 1077. 


7. Snee v. Clear Lake Telephone 
Co., 123 N.W. 729, 24 S.D. 361. 


8. Stanhope v. Ekalaka Telephone 
Co., 212 P. 287, 65 Mont. 599, 


9. Home Telephone Co, v. Weir, 


[a] Evidence held admissible.—In 
an action against the owner of a tel- 
ephone plant for injury to the driver 
of an omnibus who was struck by 
a sagging wire suspended over a 
street, an ordinance regulating the 
maintenance of wires has been held 
properly admitted in evidence as 
within the issues. Thompson v. Reed, 
135 N.W. 679, 29 S.D. 85. 


[b] Evidence held properly ex- 
cluded.—In an action against a tele- 
phone company for injuries to an em- 
ployee of a railroad from contact with 
wires strung across the track with- 
out sufficient clearance, evidence as 
to the activity of the railroad or its 
employees in aiding to procure an X- 
ray photograph showing injuries, and 
as to filing, by such employee, of 
claim against the railroad, has been 
held properly excluded as tending to 
divert the issues in the case. Demop- 
olis Telephone Co. v. Hood, 102 So. 35, 
212 Ala. 216. 


_ 12. See Negligence § 735; Plead- 
ing §§ 1187-1211; and cases infra this 
note. ; 


[a] Evidence held not to consti- 
tute variance.—Beall v. Louisville 
Home Telephone Co., 179 S.W. 251, 
166 Ky. 345. 


[b] Wariance held not fataI.—(1) 
Variance between allegations and 
proof in that the evidence failed to 
show that defendants were joint own- 
ers of a telephone line causing the in- 
jury has been held not a fatal vari- 
ance. Orr v. Dawson Telephone Co., 
133 S.E. 924, 35 Ga.App. 560. (2) 
Where a declaration sets out two 
features of negligence, one the use of 
defective poles and the other the al- 
lowing wires to remain down an un- 
reasonable length of time, the fact 
that the evidence shows the wires 
were down because of a storm has 
been held not a fatal variance where 


there is ample evidence to sustain the ~ 


allegation that the wires were allowed 
to remain down an _ unreasonable 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 78] 6. Evidence1*—a. Presumptions and Bur- 
den of Proof. In the absence of proof of cireum- 
stances from which negligence of a telegraph or 
telephone company will be presumed,'® in an action 
against a telegraph or telephone company for inju- 
ries resulting from construction or maintenance, the 
burden is on plaintiff to prove that the injury was 
caused by the fault or negligence of defendant,1® 
and that such negligence was the proximate cause 
of the injury.'* Where a telephone company has 
maintained a guy wire and post which became an 
apparent obstruction after the street was graded 
and paved, it will be presumed as a matter of law 
that such company knew the wire and post consti- 
tuted an obstruction where they were permitted to 
remain for an unreasonable length of time.1® Where 
a telephone company is sued for damages for inju- 
ries caused by the falling of a wire, the falling of 
the wire must be explained by evidence showing 
that it was unavoidable, in order to relieve defend- 
ant from liability, and the burden of proving that 
fact is on defendant,1® and, where plaintiff has 
proved that he sustained injuries through the dan- 
gerous situation of a telephone wire hanging across 
the highway, the burden passes to the defendant of 
showing that the dangerous situation of the wire 
was not due to any fault on its part,?° and had not 
existed for such length of time as to charge it with 
notice of its defective condition.21 Where the own- 
er of a telephone line is sued for injuries caused 
thereby, he has the burden of proving that the line 


length of time. Cumberland Tel.,] 266 Pa. 463; 
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Pennsylvania Tel. Co. v. 
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was not under his control?? and, where wires were 
hung so low as to menace travel, the burden is on 
the telephone company to prove the necessity for 
so hanging its wires.?* In an action based on ex- 
cessive noise alleged to have been transmitted 
through a telephone receiver to one using the tele- 
phone, the telephone company, having proved that 
its equipment did not cause any excessive noise, 
was not required to explain the source of an unusual 
noise.*4 


Contributory negligence. Upon the question as 
to whether the burden is upon plaintiff to prove free- 
dom from contributory negligence, the same differ- 
ence of opinion is noted that arises in negligence 
cases generally;?> and accordingly it has been held 
on the one hand that the burden is on plaintiff to 
prove that there was no contributory fault or neg- 
ligence on his part,?* and on the other that plain- 
tiff is not bound to prove affirmatively as part of 
his case that there was no contributory negligence,?7 
in the absence of such negligence appearing from 
plaintiff’s own evidence.?® Where such negligence 
is alleged by defendant as a defense, the burden is 
on him to prove it.?® In some jurisdictions, by vir- 
tue of statutes,°° plaintiff has the burden of prov- 
ing freedom from contributory negligence in actions 
for damages for injury to personal property.*? 

Res ipsa loquitur. The doctrine of res ipsa loq- 
uitur®? has been applied in actions against telegraph 
or telephone companies for damages for injuries 
sustained.?8 


negligence generally see Negligence 


.sponse to special demurrer, 


etc., Co. v. Hunt, 69 S.W. 729, 108 
Tenn. 697. 


{c] Variance held fatal—In an 
action against a telephone company 
for injuries received from running in- 
to a guy wire, where plaintiff, in re- 
specifi- 
cally alleged that he was at the time 
of the injury upon a public street, and 
made an obstruction to the public 
street, occasioned by the erection of 
the guy wire, the allegation of neg- 
ligence upon which he based his right 
to recover, he could not recover upon 
proof that he was hurt on premises 
adjacent to the street, and that the 
guy wire was not an obstruction in a 
public street. Southern Bell Tele- 
phone & Telegraph Co. v. Odom, 70 S. 
B. 1116, 9 Ga.App. 246. 

-13. Cross references: 

Evidence: 

Generally see Evidence 22 C.J. p 1. 

In actions for injuries from elec- 

tricity or lightning see Electrici- 
ty §§ 62-66. 

Judicial notice of duty of telegraph 
company to exercise care to prevent 
its wires from obstructing public 
road see Evidence § 1850. 

14. Cross references: 

Burden of proof: 

Generally see Evidence §§ 13-24. 

In negligence actions generally see 

Negligence §§ 749-761. 

Presumptions: 

Generally see Evidence §§ 25-88. 

In negligence actions generally see 

Negligence §§ 738-749. 
15. See infra text and notes 382, 33. 


16. Shackford v. New England 
Telephone & Telegraph Co., 91 A. 931, 
112 Me. 204; Dickey v. Maine Tel. 
Co., 43 Me. 492; Nichol v. Bell Tele- 
phone Co. of Pennsylvania, 109 A. 649, 


Varnau, 15 A. 624, 2 Mon. 645, 5 Lance. 
L.Rev. 401; Magill v. Moore, 43 Ont. 
L. ‘872 [rev 41 Ont.L. 375]. 


17. Bentley v. Missouri & Kansas 
Telephone Co., 125 S.W. 533, 142 Mo. 
App. 215. 


18. O’Brien yv. Union Telephone 
Co., 199 N.W. 671, 228 Mich. 156. 


19. Arkansas Tel. Co. v. Ratteree, 
21 S.W. 1059, 57 Ark. 429, 


20. Walmsley v. Rural Telephone 
Ass’n of Delphos, 169 P. 197, 102 Kan. 
139; Sweet v. Henderson, 178 P. 666, 
72 Okl. 51. 


21. Walmsley v. Rural Telephone 
Ass’n of Delphos, 169 P. 197, 102 Kan. 
139; Sweet v. Henderson, 178 P. 666, 
72° OK]! 515 


22. Schleif v. Grigsby, 263 P. 255, 
88 Cal.App. 174. 


23. Mountain States Telephone & 
Telegraph Co. v. Sanger, 287 P. 866, 
87 Colo. 369. 


24. Katz v. New England Tele- 
pean & Telegraph Co., (R.I.) 145 A. 
14. 


25. See Negligence §§ 754-759. 
26. Dickey v. Maine Tel. Co., 43 
Me. 492; Magill v. Moore, 43 Ont.L. 


372 [rev 41 Ont.L. 375]. 


27. Pennsylvania Tel. Co. v. Var- 
nau, 15 A. 624, 2 Mon. (Pa.) 645, 5 
Lanc.L.Rev. 401. 


28. Pénnsylvania Tel. Co. v. Var- 
nau, supra. 

29. Pennsylvania Tel. Co. v. Var- 
nau, supra. 

30. See statutory provisions. 

831. Delaware & Madison Counties 


Telephone Co. v. Fleming, 102 N.H. 
163, 53 Ind.App. 555. 


Burden of proof as to contributory 


§§ 754-759. 
82. See Negligence §§ 768-786. 


33. Demopolis Telephone Co. vw. 
Hood, 102 So. 35, 212 Ala. 216; Jacks 
v. Reeves, 95 S.W. 781, 78 Ark. 426; 
Beall v. Louisville Home Telephone 
Co., 179 S.W. 251, 166 Ky. 345; South- 
western Telegraph & Telephone Co. 
Aeon eas (Tex.Civ.App.) 192 S.W. 


[a] Facts held to raise inference 
of negligence.—(1) That a railway 
brakeman, walking on top of a fur- 
niture car in discharge of his duties, 
was struck by a telephone wire above 
the track alone was evidence that the 
wires were within the railway zone, 
from which jury might infer neg- 
ligence. Southwestern Telegraph & 
Telephone Co. v. Clark, (Tex.Civ. 
App.) 192 S.W. 1077. (2) Failure by 
either a telephone company or hotel 
proprietor to remedy a defect in a 
switchboard in a hotel after notice 
thereof, which caused injury to hotel 
operator, authorizes an inference of 
negligence on part of the one guilty 
of omission. Wilson v. Southern Bell 
Telephone & Telegraph Co., 124 S.E. 
800, 32 Ga.App. 741. 


[b] Circumstances held not to 
raise presumption of negligence.— 
Where a telephone company placed a 
wire along the side of a patron’s 
fence, separating the lot from an 
adjoining lot, which wire was per- 
mitted to sag, and a boy residing on 
the adjoining lot in climbing the 
fenee caught his foot on the wire and 
was injured, it has been held such 
facts would not raise a presumption 
of negligence. Nichol v. Bell Tele- 
phone Co. of Pennsylvania, 109 A. 649, 
266 Pa. 463. 


[c] Neise.—In an action for in- 
juries from noise transmitted through 


a telephone receiver the doctrine of . 


res ipsa loquitur has been held inap- 


’ 
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[§ 79] b. Admissibility.** The rule applicable in 
civil actions generally, that evidence to be admis- 
sible must be relevant, competent, and material,®® 
applies to actions against telegraph or telephone 
companies for injuries from construction or main- 
tenance.°* Evidence that, subsequent to the acci- 
dent or injury complained of, changes or repairs of 
the defective instrumentality causing the injury 
were made by the defendant has been held admis- 
sible’? on the question of control or ownership 
thereof at the time of the injury,*® although it is 
not admissible as tending to show negligence on the 


part of defendant in the previous condition and- 


location of the wire.*?® Evidence as to the height 
of the wire a few days before the accident has also 
been held admissible;*® and, in an action for in- 
juries from defendant’s negligence in permitting 
a telephone wire to be down and lying across a high- 
way at a certain spot, proof that defendant’s poles 
and wires were down at other places within a few 
miles of the place of the injury and at other times 
within a few months before the time of the injury 
was held to be properly admitted to show negli- 
gence;*! but where a question is raised as to the 
soundness of poles which fell and suspended wires 
across the highway, evidence as to the condition of 


plicable, Katz v. New England Tel- 
ephone & Telegraph Co., 145 A. 14. 


34. Admissibility of evidence in 


[b] 
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App.) 138 S.W. 415. 


Evidence held inadmissible.— 
(1) Where an adult plaintiff knows 


oN pee ee 


other poles in the locality of the accident which did 
not fall has been held inadmissible in the absence 
of evidence to show that they were of the same kind, 
put up at the same ‘time, and equally exposed ;*? 
and, similarly, in an action for personal injuries 
from a low hanging wire on a highway, evidence is 
inadmissible as to the condition of the wire some 
months subsequent to the time of the injury.*? Ev- 
idence as to the location of the place of the acci- 
dent is admissible on the question of whether de- 
fendant was negligent or plaintiff was guilty of 
contributory negligence,** and hence evidence is ad- 
missible as to whether there was a well-traveled 
way from the highway onto land at a point where 
plaintiff was caught by a low-hanging wire while 
driving from his land onto the highway.*® 


[§ 80] c. Weight and Sufficiency.** The rules 
governing the weight and sufficiency of evidence in 
civil actions generally,*7 and in so far as they are 
pertinent the rules relating to the weight and suffi- 
ciency of evidence in actions for negligence,*® are 
applicable to actions against telegraph or telephone 
companies for injuries resulting from maintenance 
or construction.*® Hence there must be a prepon- 
derance of evidence to prove defendant’s ownership 


Co., 11 N.W. 419, 54 Wis. 140, 41 Am. 
1a BL 


42. Western Union Tel. Co. v. Levi, 


[§§ 79-80 


actions for injuries from electricity 
or lightning see Electricity § 65. 


35. See Evidence §§ 89-162. 


36. Western Union Tel. Co. v. Levi, 
47 Ind. 552; Southwestern Tel., etc., 
Co. v. Whiteman, 81 S.W. 76, 36 Tex. 
Civ.App. 163. And see cases infra 
this section. 


[a] Evidence held admissible.— 
(1) In an action for injuries sustain- 
ed by the falling of a tool thrown by 
a lineman to another lineman on a 
pole, evidence that it was customary 
to pass tools by means of a line has 
been held admissible. Brunke v. Mis- 
souri, etc., Tel. Co., 90 S.W. 753, 115 
Mo.App. 36. (2) In an action for in- 
juries sustained through defendant’s 
alleged negligence in maintaining a 
wire attached to a defective chimney, 
evidence of the defective nature of 
the mortar in the chimney occasioned 
by lapse of time and the action of the 
elements, and of the appearance of 
the brick and mortar when the chim- 
ney fell to the street, has been held 
competent to show the actual exist- 
ing conditions. Leeds v. New York 
Tel. Co., 80 N.Y.S. 114, 79 App.Div. 
121 [rev on other grounds 70 N.E. 
219, 178 N.Y. 118 and rearg den 70 
NGM LLOL et 78: N.Y. 60%).. .C3)) Ins an 
action of trespass on freehold to re- 
cover for cutting of shade trees on 
plaintiff's ground overhanging rail- 
road right of way, a contract with 
the railroad permitting defendant tel- 
egraph company to construct tele- 
graph lines over right of way for the 
joint use of the railroad and defend- 
ant company has been held admissi- 
ble. Cobb v. Western Union Tele- 
graph Co., 98 A. 758, 90 Vt. 342, Ann. 
Cas.1918B 1156. (4) Where plaintiff’s 
horse was frightened by the cable 
spool of a telephone company, left in 
the street, evidence as to the dispo- 
sition of the horse and his qualities 
has been held admissible as bearing 
on the question of contributory neg- 
ligence. Southwestern Telegraph & 
Telephone Co. v. Doolittle, (Tex.Civ. 


For later cases, developments and changes in the law see Annotations, 


of the existence of a barricade and 
has notice of exclusion, evidence of 
the sufficiency of the barricade is ir- 
relevant and inadmissihle. Wirht v. 
Greenwood Telephone Co., 93 S.E. 398, 
108° S.C; 84. (2) Lvidence as to 
whether a city had made any objec- 
tion concerning a telegraph guy wire 
in a street during a long period of 
time ending several years before an 
accident has been held properly ex- 
cluded where not accompanied, or pro- 
posed to be accompanied, by other 
evidence tending to prove that the 
surrounding conditions and the man: 
ner and extent of the public use of the 
street in that locality at the period to 
which the testimony of the witness 
referred were substantially as they 
were at or about the time the plaintiff 
was injured. Postal Telegraph Cable 
rare Herrington, 221 F. 226, 136 C.C. 


37. Pennsylvania Tel. Co. v. Var- 
nau, 15 A. 624, 2 Mon. (Pa.) 645, 5 
Lane.L.Rev. 401. 


[a] Orders to servant.—HEvidence 
that a servant of defendant received 
orders to change the pole and wire 
that caused the accident or injury has 
been held admissible. Pennsylvania 
Tel. Co. v. Varnau, 15 A. 624, 2 Mon. 
(Pa.) 645, 5 Lanc.L.Rev. 401. 


38. Orr v. Dawson Telephone Co., 
133 S.H. 924, 35 Ga.App. 560; Cum- 
berland Telephone & Telegraph Co. 
v. Laird, 171 S.W. 386, 161 Ky. 800; 
Southwestern Telegraph & Telephone 
Co. v. Thompson, (Tex.Civ.App.) 157 
S.W. 1185. 


39. Cumberland Telephone & Tele- 
graph Co, v. Laird, 171 S.W. 386, 161 
Ky. 860; Orr v. Dawson Telephone 
Co., 1383 S.E. 924, 35 Ga.App. 560; 
eae ew & Telephone 

oO. Vv. hompson, (Tex.Civ.App.) 157 
S.W. 1185. oP.) 


40. Pennsylvania Tel. Co. v. Var- 
nau, 15 A. 624, 2 Mon. (Pa.) 645, 5 
Lanc.L.Rev. 401. 


* 41. Randall v. Northwestern Tel. 


47 Ind. 552. 


43. Hannum vy. Hill, 43 S.E. 223, 52 
W.Va. 166. 


44. Wegner v. Kelley, (lowa) 157 
eet 206 [aff 165 N.W. 449, 182 Iowa 


45. Weener v. Kelley, 165 N.W. 
449, 182 Iowa 259 [aff 157 N.W. 206]. 


[a] Observations made  subse- 
quent to accident.—Where plaintiff, 
driving from his farm onto the high- 
way, was caught by a low-hanging 
telephone wire, evidence as to indica- 
tions showing that no teams or vehi- 
cles had been driven onto the land 
at that point to the highway, based 
on observations two months later, is 
not so remote as to be inadmissible. 
Wesner v. Kelley, 165 N.W. 449, 182 
Iowa 259 [aff 157 N.W. 206]. 


46. Weight and sufficiency of evi- 
dence in actions for injuries from 
ec or lightning see Electricity 


47. See Evidence §§ 1730-1806. 
48. See Negligence §§ 833-849. 
49. See cases infra this section. 


[a] Evidence held sufficient to: 
(1) Authorize or sustain a verdict 
for plaintiff. North Arkansas Tele- 
phone Co. v. Peters, 148 S.W. 273, 103 
Ark. 564; St. Paul Realty & Assets 
Co. v. Tri-State Telephone & Tele- 
graph Co., 142 N.W. 807, 122 Minn. 
424; Stuhr v. Wright County Tele- 
phone Co., 138 N.W. 693, 119 Minn. 
508; Southern v. Northwestern Tel- 
ephone Exch. Co., 136 N.W. 571, 118 
Minn. 102, 45 L.R.A.N.S. 601, Ann.Cas. 
1918E 472; Pearson v. Tri-State Tel- 
ephone & Telegraph Co., 126 N.W. 
1091, 111 Minn. 331; Rodgers v. 
Woodcock Valley Telephone Co., 92 
Pa.Super. 445; Southwestern Tele- 
graph & Telephone Co. v. Clark, (Tex. 
Civ.App.) 192 S.W. 1077. (2) Sustain 
a finding that plaintiff did not ap- 
preciate the danger from the negli- 
gent loading of the poles by lashing 
them to the car. Mackay Telegraph 


same title and section number. 


eas ee ee 
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or control of the instrumentality causing the inju- 
ry°® and negligence in the construction or mainte- 
nance thereof*! proximately causing the injury.®? 
So too, contributory negligence must be proved by 
a preponderance of the evidence.®3 
ligence of a telegraph or telephone company may be 
established by circumstantial evidence,** or by proof 
of facts from which it may reasonably be inferred.®® 


& Cable Co. v. Rowland, 162 S.W. 
54, 110 Ark. 456. (3) Sustain a judg- 
ment against telegraph company and 
railroad company, but not against a 
telephone company. Western Union 
Telegraph Co. v. Owens, 98 S.E. 116, 
23 Ga.App. 169. 


[b] Evidence held insufficient to: 
(1) Sustain a verdict for recovery. 
Powers v. Independence Long Dis- 
tance Telephone Co., 114 P.. 666, 19 
Idaho 577. (2) Sustain a defense that 
defendant had the right to cut trees 
interfering with its wires. Babcock 
v. Postal Telegraph Co., 103 S.E. 522, 
114 S.c. 319. (3) Warrant a finding 
that a guy wire was within the road 
limits. Shackford v. New England 
Telephone & Telegraph Co., 91 A. 931, 
112 Me. 204. (4) Require a finding 
that the falling of a telephone pole 
was caused by the manner in which 
the guy wires were removed. John- 
son v. Northwestern Tel. Exch., 55 
N.W. 829, 54 Minn. 37. (5) Show 
that an injury was wanton or will- 
ful. Gilbert v. Southern Bell Tele- 
phone & Telegraph Co., 75 So. 315, 200 
Ala. 3. (6) Prove, in an action 
against a telegraph company for tres- 
pass on plaintiff’s land, that defend- 
ant obtained a permit so to do, fraud- 
ulently, or that it had injuriously ex- 
ercised the right in a negligent man- 
ner. Mason v. Postal Tel. Cable Co., 
50 SE. 782,.71 S.C. 153. 


[ec] Evidence held insufficient to 
make out prima facie case.—Howard 
v. Flathead Independent Telephone 
Co., 141 P. 153, 49 Mont. 197. 


50. See cases infra this note. 


[a] Evidence held sufficient: (1) 
In general. Southwestern Bell Tele- 
phone Co. v. Shelby, 268 S.W. 860, 
167 Ark. 488; Schleif v. Grigsby, 263 
P. 255, 88 Cal.App. 174; Reid v. New 
York & N. J. Telephone Co., 135 N. 
Y.S. 846, 151 App.Div. 96 [leave to ap- 
peal den 136 N.Y.S. 1146, 151 App. 
Div. 920]. (2) To support a verdict 
holding defendant members of an as- 
sociation liable for the negligence of a 
member of the association, which was 
organized to construct and operate a 
rural telephone line. Meyer v. Burch, 
170 N.W. 126, 41 N.D. 18. 


[b] Evidence held insufficient.— 
Lee v. Maryland Tel., etc., Co., 55 A. 
680, 97 Md. 692; Brinckhard v. West- 
ern Union Tel. Co., 12 N.Y.S. 534; 
Price v. Wisconsin Telephone Co., 203 
N.W. 367, 186 Wis. 618. 


51. See eases infra this note. 


[a] Negligence may be sufficiently 
established in the maintenance of a 
telephone wire across a public high- 
way by showing that the wire hung 
so low as to interfere with a cus- 
tomary use of the highway. Walms- 
ley v. Rural Telephone Ass’n of Del- 
phos, 169 P. 197, 102 Kan. 139. 


[b] Evidence held sufficient.—Pos- 
tal Tel. Cable Co. v. Jones, 32 So. 500, 
133 Ala. 217; North Arkansas Tele- 
phone Co. v. Peters, 148 S.W. 273, 103 
Ark. 564; Lafayette Telephone Co. v. 
Cunningham, 114 N.E. 227, 63 Ind.App. 
136; Bonjour v. Iowa Telephone Co., 
155 N.W. 286, 176 Iowa 63; Ashbach 
v. Iowa Telephone Co. 146 N.W. 441, 
165 Iowa 473; Louisville Home Tel. 
Co. v. Gasper, 93 S.W. 1057, 123 Ky. 


ve 
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However, neg- 


128, 29 Ky.L. 578, 9 L.R.A.N.S. 548; 
Fry v. Postal Telegraph Cable Co., 
112 N.E. 214, 223 Mass. 496; Stuhr v. 
Wright County Telephone Co., 138 N. 
W. 693, 119 Minn. 508; Poumeroule v. 
eLostal Telegravh Cable Co.. 142 S.W. 
114, 167 Mo.App. 533; Reid v. New 
York & N. J. Telephone Co., 135 N.Y.S. 
846, 151 App.Div. 96 [leave to appeal 
den 136 N.Y.S. 1146, 151 App.Div. 
920]; Walther v. American Dist. Tel. 
Co., 32 N.Y.S. 751, 11 Mise. 71; Thomp- 
son v. Reed, 135 N.W. 679, 29 S.D. 85; 
Texas. Telegraph & Telephone Co. v. 
Thompson, 130 S.W. 705, 61 Tex.Civ. 
App. 408; Bishop v. Rocky Mountain 
Bell Tel. Co., 94.P. 976, 38 Utah 464; 
Herlitzke v. La Crosse Interurban 
Tauennene Co., 130 N.W. 59, 145 Wis. 


[c] Evidence 
(1) To prove negligence. 
Central New York Tel., etc., Co., 59 
N.Y.S. 140, 42 App.Div. 321. (2) To 
rebut inference of negligence on de- 
fendant’s part arising from proof of 
a defect in the line and injury to tray- 


held insufficient: 
Fitch v. 


elers. Jack v. Reeves, 95 S.W. 781, 
78 Ark. 426. 

52. See cases infra this note. 

[a] Evidence held sufficient.— 
Bonjour y. lowa Telephone Co., 155 
N.W. 286, 176 Iowa 638. 

{[b] Evidence held insufficient.— 


Bentley v. Missouri & Kansas Tele- 
phone Co., 125 S.W. 533, 142 Mo.App. 
215. 


53. See cases infra this note. 


[a] Evidence held sufficient to 
justify finding that plaintiff was free 
from contributory negligence. Mac- 
kay Telegraph & Cable Co. v. Row- 
land, 162 S.W. 54, 110 Ark. 456; North 
Arkansas Telephone Co. y. Peters, 148 
S.W. 273, 103 Ark. 564; Cynthiana 
Telephone Co. v. Asbury, 143 S.W. 
1050, 147 Ky. 307; Stuhr v. Wright 
County Telephone Co., 138 N.W. 693, 
119 Minn. 508; Maher vy. Buffalo, R. & 
P. Ry. Co., 216 N.Y.S. 629, 217 App. 
Div. 5382; Texas Telegraph & Tele- 
phone Co. y. Thompson, 130 S.W. 705, 
61 Tex.Civ.App. 408. 


[b] Evidence held insufficient.— 
Claussen v. Cumberland Telephone & 
Telegraph Co., 53 So. 357, 126 La. 
1087; Chant vy. Clinton Tel. Co., 110 
N.W. 4238, 130 Wis. 533. 


54. Coen v. Central Telephone Co., 
146 N.W. 998, 95 Neb. 814. 


55. See cases infra this note. 


[a] Exclusive control.—aA _tele- 
phone company has been held not lia- 
ble. under the doctrine of exclusive 
control, where the circumstances left 
open the possibility of a hose being 
moved by outside agency striking 
plaintiff. Devine v. Bell Telephone 
Co. of Pennsylvania, 148 A. 522, 298 
Pa. 460. 


[b] Tllustrations.—(1) Proof of a 
defect in the line and consequent in- 
jury to a traveler has been held suf- 
ficient to raise an inference of neg- 
ligence on the part of a telephone 
company. Jacks v. Reeves, 95 S.W. 
781, 78 Ark. 426. (2) The fact that a 
telegraph line crossing a highway is 
allowed to swing down so low as to 
obstruct ordinary travel has been held 


[§ 81] 7. Questions of Law and Fact.°7 
the facts are admitted or shown without conflict, 
and the conclusion is clear and certain, the question 
is for the court,>* and where there is no proof of 
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Also, ownership or control of the instrumentality 
causing the injury may be established by proof of 
facts from which it may reasonably be inferred.*® 


Where 


evidence of some negligence on the 
part of the telegraph company, and 
in the absence of anything to explain 
it will warrant a verdict against it 
for damages for injuries sustained by 
one who, using due care, was thrown 
from his vehicle by means ofthe 
wire. Thomas v. Western Union Tel. 
Co., 100 Mass. 156. 


56. See cases infra this note. 


[a] Illustrations.—(1) Evidence 
that an individual defendant was in 
possession of a plantation to which 
the telephone line extended and that 
the company rendered service there- 
on to him, and that the employees of 
such individual defendant had made 
repairs on the line, has been held suf- 
ficient to authorize an inference that 
the individual defendant was a party 
with the telephone company in the 
control and maintenance of the line 
and jointly responsible for any neg- 
ligence in failing to maintain it in a 
reasonably safe condition, as a result 
of which a person on the highway 
was injured. Orr vy. Dawson Tele- 
phone Co., 133 S.E. 924, 35 Ga.App. 
560. (2) Evidence that a telephone 
company rendered telephone service 
to customers over a telephone line, 
and that it had on different occasions 
repaired the line and had removed it 
soon after the injury, has been held 
sufficient to authorize an inference 
that the company was a party to the 
control and maintenance of such line 
and to identify the company as one 
that should be liable for any negli- 
gence in the condition and location of 
the wires and poles by reason of 
which a person was injured. Orr v. 
Dawson Telephone Co.. supra. 


57. Province of court and jury 
eae ie one see Trial [38 Cyc 1511 et 
seq]. 


58 Ky.—Citizens’ Tel. Co. vy. West- 
cott, 99 S.W. 1153, 124 Ky. 684, 30 Ky. 
L. 922; Johns v. Cumberland Tel., 
ete., Co., 80:S.W. 165, 25 Ky. L. 2074: 


N.C.—Harton v. Forest City Tel. 
Co, 159) S-E 10225 146 N.C. 420514 
L.R.A.N.S. 956, 14 Ann.Cas. 390. 


S.C.—Babcock v. Postal Telegraph- 
Cable Co., 10$ S.H. 116, 117 S.C. 304. 


Tenn.—Western Union Telegraph 
Co. v. Card, 8 Tenn.Civ.App. 294. 


N.S.—McIsaac v. Maritime Tel., 
etc:5Co., 50) N.S.-331- 
[a] Thus, where the_ petition 


charges a malicious and willful tres- 
pass, and the answer denies merely 
the words of aggravation, and the evi- 
dence shows the commission of the 
trespass alleged, plaintiff is entitled 
to a peremptory instruction for the 
actual damages sustained. Johns v. 
Cumberland Tel., etc., Co., 80 S.W. 
165, 25 Ky.L. 2074. 


[b] Evidence held to justify non- 
suit.—Nichol y. Bell Telephone Co. of 
Pennsylvania, 109 A. 649, 266 Pa. 463. 


{c] Directed verdict held proper.— 
Katz v. New England Telephone & 
Telegraph Co., 145 A. 14 (in favor of 
company sued for injury from noise 
transmitted through receiver to per- 
son using it). 


Taking case from jury generally 
see Trial [88 Cyc 1532 et seq]. 


Neen ta 


on ee “game Sr, ie ee 
= fy ae: 


hp fi 


= 


74 [62 C.J.] 


negligence, the court must direct a verdict for de- 
fendant®® or grant a nonsuit;®° but if the evidence 
is such that a finding in favor of either party would 
be sustained, a nonsuit should not be granted.*? 
Where the inference to be drawn from the evidence 
will be left to conjecture, the question should not 
be submitted to the jury;°? but the rule that where, 


under the testimony, the cause of 


sulting in an injury is conjectural merely, the case 
should not go to the jury,*® has been held not ap- 
plicable where there is in the testimony a sufficient 
foundation for the conclusion that the negligence 
of a telegraph or telephone company, if not the sole 


cause, was either a concurrent or a 


59. Nichol v. Bell Telephone Co. 
of Pennsylvania, 109 A. 649, 266 Pa. 
463. 


60. Nichol v. Bell Telephone Co. of 
Pennsylvania, supra. 


61. Burnett v. Postal Tel.- Cable 
Co., 50 S.E.. 780, 71 S.C. 146. 


62. Shinzel v. Philadelphia Bell 
Tel. Co., 31 Pa.Super. 221. 


63. See Negligence § 880. 


64. Pacific Telephone & Telegaph 
Co. v. Hoffman, 208 F. 221, 125 C.C.A. 
421. 


65. Barber v. Hudson River Tel. 
Co., 98 N.Y.S. 993, 105 App.Div. 154; 
Shinzel v. Philadelphia Bell 1 el. Co., 
31 Pa.Super. 221. 


66. See Trial [38 Cye 1511 et seq]. 


67. Ga.—Orr y. Dawson Telephone 
Co., 133 S.H. 924, 35 Ga.App. 560. 


Ky.—Bevis v. Vanceburg Tel. Co., 
he Siweel26, Lat Ky. 177,% 28° Ky. 
142. 


Md.—wWestern Union Telegraph Co. 
v.. Rasche, 99 A.\ 991, 130° Md. 126. 


N.C.—Harton v. Forest City Tel. 
Co., 59 S.E. 1022, 146 N.C. 429, 14 
L.R.A.N.S. 956, 14 Ann.Cas. 390, 


Pa.—Smart v. Bell Telephone Co. 
of Pennsylvania, 83 Pa.Super. 419. 


S.C.—Burnett v. Postal Tel. Cable 
Co., 50) SS. -780, 71. S.C. -146. 


[a] Questions held for jury.—(1) 
Whether the use of a city street for 
the erection of telephone poles is a 
reasonable use. Merchants’ Mut. Tel- 
ephone Co. y. Hirschman, 87 N.E. 238, 
43 Ind.App. 283. (2) Whether a tel- 
ephone or telegraph company exer- 
cised reasonable care in the construc- 
tion of its line. Shackford v. New 
Hngland Telephone & Telegraph Co., 
91 A. 9381, 112 Me. 204. (3) Whether 
a telephone company exercised rea- 
sonable care so as not unreasonably 
to interfere with travel. Shackford v. 
New England Telephone & Telegraph 
Co., Supra. (4) Whether a pole was 
so placed in the highway as injurious- 
ly to incommode its use for the pur- 
poses of public travel in violation of 
a statute. Harp v. Phelps, 87 A. 806, 
120 Md. 282. (5) Whether a pole was 
so close to a traveled way as to make 
it dangerous for the public. Postal 
Telegraph Cable Co. v. Young, 189 S. 
W. 707, 172 Ky. 576. (6) Whether a 
telephone wire was too low with ref- 
erence to travel reasonably to be ex- 
pected along street. Mountain States 
Telephone & Telegraph Co. v.. Walk- 
er, 35 B.(2d) 465. (7) Whether a wire 
rendered travel on the highway dan- 
gerous and so constituted a nuisance, 
Pacific Telephone & Telegraph Co. v. 
Hoffman, 208 F. 221, 125. C.C.A. 421. 
(8) A telephone company’s ownership 
or control of a plank inserted in a 
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an accident re- 


successive cause 


gutter head, resulting in the collapse 
of a roof from pressure of water. 
Southwestern Bell Telephone Co. v. 
Hodges, (Tex.Civ.App.) 16 S.W.(2d) 
935. (9) Whether a wire was under 
the control of a defendant telephone 
company. North Arkansas Telephone 
Co. v. Peters, 148 S.W. 273, 103 Ark. 
564; Cumberland Telephone & Tele- 
graph Co. v. Laird, 171 S.W. 386, 161 
Ky. 800. (10) Whether a telephone 
company maintaining a line along a 
street injured a tree just inside the 
street line by trimming it, and, if so, 
the extent of the injury. Boland v. 
Washtenaw Home Telephone Co., 126 
N.W. 425, 161 Mich. 315. (11) Wheth- 
er defendant could hang its wires 
across the street for such time as 
might be necessary for making prop- 
er connections, without taking meas- 
ures for the protection of travelers. 
Hovey v. Michigan Tel. Co., 83 N.W. 
600, 124 Mich. 607. (12) Whether in- 
jured person had knowledge of the 
low level of the wire. Schleif v. Grigs- 
by, 263 P. 255, 88 Cal.App. 174. 


68. Climer v. St. Clair County Tel- 
ephone Co., 77 So. 30, 200 Ala. 656. 


69. U.S.—Pacific Telephone & Tel- 
egraph Co. vy. Parmenter, 170 F. 140, 
95 C1 CoA 3 820 


Ala.—Postal Tel. Cable Co. v. Jones, 
32 So. 500, 183 Ala. 217. 


Iowa.—Weegner v. Kelley, 157 N.W. 
206 [aff 165 N.W. 449, 182 Towa 259]; 
Crawford y. Standard Tel. Co., 115 N. 
W. 878, 139 Iowa 331. 


Kan.—Dalke y. City of Inman, 253 
P. 240, 122 Kan. 728. 


Md.—Phelps v. Board of Com’rs of 
pneny County, 82 A. 1058, 117 Mad. 


Mich.—Friesenhan y. Michigan Tel. 
Co., 96 N.W. 501, 184 Mich. 292. 


Minn.—Flack v. Western Union Tel. 
Co., 118 N.W. 1022, 106 Minn. 337. 


Mo.—Poumeroule v. Postal Tele- 
graph Cable Co., 152 S.W. 114, 167 
Mo.App. 533; Hall v. Missouri & Kan- 
sas Telephone Co., 124 S.W. 557, 141 
Mo.App. 183. 


Neb.—Meck v. Nebraska Telephone 
Co., 148 N.W. 825, 96 Neb. 539, 


N.J.—Campbell v. Delaware, ete., 
Tel.,.etc., Co., 56 A. 303, -70 NJ. Law 
195; New York, ete, Tel. Co. v. Ben- 
nett, 42 A. 769, 62- N.J.law 742. 


N.Y.—Dnsign vy. Central New York 
Tel,, etc. Co.; 79 N.Y.S. 799, 79 App. 
Faat 244 [aff 71 N.B. 11380, 179 N.Y. 


Pa.—Varnau v. Pennsylvania Tel. 
Co., 5 Lanc.L.Rev. 97 [aff 15 A. 624, 
5 Lanc.L.Rev. 401]. 


5.D.—Snee v. Clear Lake Telephone 
Co., (123 SN. Wa, 229,ue4d Sole meon. 


Tex.—McCormick y. Southwestern! Pp, 240, 122 Kan. 72 
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of the accident.** So too, where no evidence is 
introduced from which the jury could determine the 
pecuniary loss suffered by plaintiff in consequence 
of the injury complained of the case should not be 
submitted to the jury.°® However, as in other civil 
actions,°* questions of fact, as to which there is a 
conflict in the evidence or the evidence is such that 
different inferences might reasonably be drawn 
therefrom, are ordinarily for the jury,®’ and it is 
error to direct a verdict where the evidence is con- 
flicting.*8 So it is ordinarily a question for the jury 
whether the telegraph or telephone company was 
negligent,®® and, 
the proximate cause of the injury complained of,*° 


if so, whether such negligence was 


Bell Telephone Co., (Civ.App.) 36 S.W. 
(2d) 1082; South Texas Tel. Co. v. 
Tabb, 114 S.W. 448, 52 Tex.Civ.App. 
213. 


W.Va.—Burr v. Limestone Tele- 
phone Co., 125 S.E. 335, 97 W.Va. 508. 


W is.—Randall Vv. Northwestern 
Tel. Co., 11 N.W. 419, 54 Wis. 140, 41 
PQ AE Vr Like 


[a] Questions held for jury.—It is 
a question for the jury as to whether 
a telegraph or telephone company 
was negligent: (1) As to the loca- 
tion and anchoring of guy wires. 
Erickson v. Town of Manson, 160 N. 
W. 276, 180 Iowa 378; Raines v. East 
Tennessee Telephone Co., 153 S.W. 
224, 152 Ky. 205; Raines v. Hast Ten- 
nessee Telephone Co., 150 S.W. 830, 
150 Ky. 670; Poumeroule v. Postal 
Telegraph Cable Co., 152 S.W. 114, 167 
Mo.App. 533; Howard v. Flathead In- 
dependent Telephone Co., 141 P. 153, 
49 Mont, 197; Unglaub v. Farmers’ 
Mut. Telephone Co., 164 N.W. 104, 39 
S.D. 355; Nicholson vy. Postal Tele- 
graph Cable Co. of Washington, 299 
P. 397,. 162. - Wash—603),-¢2) Ini-not 
maintaining its wires at a sufficient 
height. Demopolis Telephone Co. v. 
Hood, 102 So. 35, 212 Ala. 216; Schleif 
v. Grigsby, 263 P. 255, 88 Cal.App. 
174; Bonjour v. Iowa Telephone Co., 
155 N.W. 286, 176 Iowa 63; Crawford 
v. Standard Tel. Co., 115 N.W. 878, 
139 Iowa $31; Friesenhan y. Michi- 
gan Tel. Co., 96 N.W. 501, 134 Mich. 


292; Wolter v. Armstrong Telephone 
Exch. Co., 189 N.W. 4381, 152 Minn. 
492; Varnau v. Pennsylvania Tel. 


Co,,, 6: Lance. b. Rev, GPa.) 97. patti orcas 
624, 5 Lanc.L.Rev. 401]; Burr v. 
Limestone Telephone Co., 125 S.E. 
335, 97 W.Va. 508. (3) In running a 
wire under the decayed limb of a 
tree. Ensign v. Central New York 
Tel., ete., Co.jndd IN LYiS.2109 1 os Ame 
Div. 244 [aff 71 N.B..1130, 179. N.Y. 
539]. (4) In leaving disconnected 
sections of an extension ladder in an 
open way where children were accus- 
tomed to play. McCormick vy. South- 
western Bell Telephone Co., (Tex. 
Civ.App.) 36 S.W.(2d) 1082. (5) In 
permitting an embankment to remain 
longer than was necessary and fail- 
ing to furnish proper safeguards. 
Meck v. Nebraska Telephone Co., 148 
N.W. 325, 96 Neb. 539. 


[b] Bvidence held sufficient to go 
to jury.—Mackay Telegraph & Cable 
Co. v. Rowland, 162 S.W. 54, 110 Ark. 
456; Chesapeake & Potomac Tele- 
phone Co. v. Miller, 125 A. 436, 144 
Md. 645; Weeks v. Carolina Tele- 
phone & Telegraph Co., 84 S.H. 812, 
168 N.C. 468, Ann.Cas.1917C 75. 


70. U.S.—Pacific Telephone & Tele- 
graph Co. v. Hoffman, 208 F. 221, 125 
QO.As 42h. 


Kan.—Dalke v. sae of Inman, 253 
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and also whether the person injured was guilty of | structions in civil actions gencrally?? are applica- 
ble to actions for injuries from the construction and 


- contributory negligence.71 


[§ 82] 8. Instructions. 


Mo.—Poumeroulie v. Postal Tele- 
graph Cable Co., 152 S.W. 114, 167 Mo. 
App. 533. 


N.H.—Ela v. Postal Tel. Cable Co., 
51 A, 281, 71 N.H. 1. 


N.Y.—Leeds v. New York Tel. Co., 
64 App.Div. 484, 72 N.Y.S. 250 [rev 32 
Misc. 671, 66 N.Y.S. 457]. 


N.C.—Harton v. Forest City Tel. 
Co., 54 S.B. 299, 141 N.C. 455. 


Tex.—West Texas Utilities Co. v. 
Haynes, (Civ.App.) 20 S.W.(2d) 236. 


Wash.—Nicholson v. Postal Tele- 
graph Cable Co. of Washington, 299 
P. 397, 162 Wash. 603. 


[a] Whether injury should have 
been foreseen.—Whether injury to a 
mule should have been foreseen by 
one leaving spools of wire near 
traveled portion of highway has been 
held a question for the jury. West 
Texas Utilities Co. v. Haynes, (Tex. 
Civ.App.) 20 S.W.(2d) 236. 


[b] Evidence held sufficient to go 
to jury.—Chesapeake & Potomac Tel- 
ephone Co. v. Miller, 125 A, 436, 144 
Md. 645; Poumeroulie v. Postal Tele- 
graph & Cable Co., 165 S.W. 1174, 178 
Mo.App. 357. 


71. U.S.—Mountain States Tele- 
phone & Telegraph Co. v. Walker, 35 
F.(2d) 465. 


Ala.—Dobbins v. Western Union 
Telegraph Co., 50 So. 919, 163 Ala. 
222, 1836 Am.S.R. 69. 


Cal.—Schleif v. Grigsby, 263 P. 255, 
88 Cal.App. 174. 


Ga.—Western Union Telegraph Co. 
v. Owens, 98 S.E. 116, 23 Ga.App. 169. 


Iowa.—Wee_ner v. Kelley, 157 N.W. 
206 [aff 165 N.W. 449, 182 Iowa 259]; 
Erickson v..Town of Manson, 160 N. 
W. 276, 180 Iowa 378; Bonjour v. 
Iowa Telephone Co., 155 N.W. 286, 176 


_ Iowa 63. 


Kan.—Dalke v. City of Inman, 253 
P, 240, 122 Kan. 728. 


Md.—Chesapeake & Potomac Tele- 
phone Co. of Baltimore City v. Mer- 
riken, 128 A. 277, 147 Md. 572, 41 A. 
L.R. 763; Earp v. Phelps, 87 A. 806, 
120 Md. 282. 


Mass.—Longley v. New England 
Telephone & Telegraph Co., 90 N.E. 
1145, 205 Mass. 46; Thomas v. West- 
ern Union Tel. Co., 100 Mass. 156. 


Mich.—O’Brien v. Union Telephone 
Co., 199 N.W. 671, 228 Mich. 156; 
Balderson y. Portland Telephone Co., 
139 N.W. 7, 173 Mich. 412; Friesen- 
han v. Michigan Tel. Co., 96 N.W. 501, 
134 Mich. 292; Kyes v. Valley Tel. 
Co., 93 N.W. 623, 132 Mich. 281. j 


inn.—Stuhr v. Wright County 
Pospuche Go., 138 NW... 693,;\ 119 
Minn, 508. 

Mo.—Mummaw  v. Southwestern 
Telegraph & Telephone Co., (App.) 
208 S.W. 476; Poumeroule v. Postal 
Telegraph Cable Co., 152 S.W. 114, 
167 Mo.App. 533. 


Neb.—Nebraska Tel. Co. v. Jones, 
83 N.W. 197, 60 Neb. 396. 


N.J.—Campbell v. Delaware, etc., 
Tel. etc., Co., 56 A. 303, 70 N.J.Law 
195; New York, etc., Tel. Co. v. Ben- 
nett, 42 A. 759, 62 N.J.Law 742. 


N.Y.—Murphy v. Rochester Tele- 
phone Co., 203 N.Y.S. 669, 208 App. 
Div. 392 [aff 148 N.E. 735, 240 N.Y. 
629]. 


The rules governing in- 


Pa.—Little v. Central Dist., etce., 
Tel. Co.,,62 A. 848,' 213 Pa. 229. 
S.D.—Unglaub v. Farmers’ Mut. 


Telephone Co., 
D.- 355. 


vex: Alice etc. .ePel. Cov iw. Bill- 
mesley 77 S.W. 255, 33 Tex.Civ.App. 


164 N.W. 104, 39 S. 


W.Va.—RBallengee v. Bluefield Tele- 
phone Co., 140 S.E. 333, 104 W.Va. 
378; Burr v. Limestone Telephone 
Co., 125 S.E. 335, 97. W.Va. 508. 


Wis.—Randall Vv. Northwestern 
Tel. Co., 11 N.W. 419, 54 Wis. 140, 41 
Mime te 


Ont.—Magill v. Moore, 
372 [rev 41 Ont.L. 875]. 


[a] Questions for jury.—It is a 
question for the jury as to whether 
a person was guilty of contributory 
negligence: In: (1) Attempting to 
drive over a wire near the ground. 
Thomas v. Western Union Tel. Co., 
100 Mass. 156. (2) Driving a horse at 
an unusual speed in violation of an 
ordinance prohibiting dangerous dniv- 
ing. Hovey v. Michigan Tel. Co., su- 
pra. (3) Failing to see a wire sus- 
pended in the street. Hovey v. Michi- 
gan Tel. Co., 83 N.W. 600, 124 Mich. 
607.. (4) Sleeping while another per- 
son drove an automobile. Chesapeake 
& Potomac Telephone Co. of Balti- 
more City v. Merriken, 128 A. 277, 147 
Md. 572, 41 A.L.R. 7638. (5) Tripping 
over a broken guy wire. Dalke v. 
City of Inman, 253 P. 240, 122 Kan. 
728. By: (6) Crossing a street at a 
place other than at the crosswalk. 
Lafayette Telephone Co. v. Cunning- 
ham, 114 N.E. 227, 63 Ind.App. 136. 
(7) Leaving traveled part of road 
when it was so dark that obstructions 
could not be seen. Unglaub v. Farm- 
ers’ Mut. Telephone Co., 164 N.W. 104, 
39 S.D. 355. (8) Riding in a wagon 
with feet extending beyond the side. 
Little v. Central Dist., etc., Tel. Co., 
62 A. 848, 213 Pa. 229. 


[b] Effect of knowledge of defect. 
—Notwithstanding his knowledge of 
the defect, the question of whether 
the injured person was guilty of con- 
tributory negligence has been held for 
the jury. Schleif v. Grigsby, 263 P. 
255, 88 Cal.App. 174; Lafayette Tele- 
phone Co. v. Cunningham, 114 N.E. 
227, 68 Ind.App. 136; Wegner v. Kel- 
ley, (lowa) 157 N.W. 206 [aff 165 N. 


43 Ont.L. 


W. 449, 182 Iowa 259]; Brown _ v. 
Southwestern Bell Telephone Co., 
(Mo.App.) 274 S.W. 876; Nebraska 


Tel. Co. v. Jones, 838 N.W. 197, 60 Neb. 
396; Snee v. Clear Lake Telephone 
@o;,, 128: NOW... 7295 °24:S:D. 361: 


[c] 4 
to jury.—Mackay Telegraph & Cable 
Co. v. Rowland, 162 S.W. 54, 110 Ark. 
456. 

72. See Trial [38 Cyc 1594 et seq]. 

73. See cases infra this section. 

[a] Instructions held correct or 
improperly refused.—(1) In general. 
Schleif v. Grigsby, 263 P. 255, 88 Cal. 


App. 174; Southwestern Telegraph & 
Telephone Co. v. Thompson, (Tex. 
Civ.App.) 157 S.W. 1185. (2) In an 


action for death, alleged to have been 
caused by the negligence of defend- 
ant in placing a telephone pole in the 
road, an instruction that it is imma- 
terial whether the pole was placed in 
the road with the consent of the pub- 
lic authorities has been held proper 
where plaintiff’s declaration did not 
allege -that the road was a _ public 
highway. Thompson y. Kinloch Long 


Evidence held sufficient to go. 


maintenance of telegraph and telephone systems,™* 


Distance Telephone Co. of Missouri, 
183 Ill.App. 619. (3) In an action 
against a telephone company for neg- 
ligence in leaving a cable spool in the 
street, which frightened plaintiff’s 
horse and caused it to run away, 
where plaintiff showed the date of the 
injury, but defendant did not show 
whether the spool was in use at the 
time of the injury and the court 
charged the jury upon the defend- 
ant’s liability for leaving the spool 
in the street for an unusual and un- 
necessary length of time, either be- 
fore or after the use, it has been held 
that defendant, not having shown 
whether the spool was in use at the 
time of the injury, could not complain 
of that instruction. Southwestern 
Telegraph & Telephone Co. v. Doolit- 
tle, (Tex.Civ.App.) 138 S.W. 415. (4) 
In an action for injuries received by 
plaintiff who was caught by a low- 
hanging telephone wire when he 
drove from his land onto the high- 
way, an instruction that if there was 
no place of ingress or egress at the 
point in question, and defendant could 
not by reasonable diligence have dis- 
covered such place, then it would be 
the duty of plaintiff to use that de- 
gree of care which an ordinary per- 
son would exercise under like circum- 
stances to discover whether his way 
was blocked, has been held not erro- 
neous as allowing the jury to infer 
that unless the place was one of in- 
gress and egress defendant owed no 
duty to keep its line in repair. Weg- 
ner v. Kelley, 165 N.W. 449, 182 Iowa 
259 [aff 157 N.W. 206]. (5) In an ac- 
tion for injury, when a sagging tele- 
phone wire caught covering of plain- 
tiff’s wagon in a public highway and 
threw him out, réfusal to instruct 
that persons traveling on a publie 
highway may assume that those 
maintaining telephone wires across 
it performed their duty, and that it is 
in a reasonably safe condition for 
public travel, is error. Sweet v. Hen- 
derson, 178 P. 666, 72 Okl. 51: (6) 
Plaintiff's prayers purporting to cov- 
er his entire case have been held not 
prejudicial to defendant by reason 
of their recital of the statute author- 
izing a telegraph company to con- 
struct its lines along highways, pro- 
vided its poles should not incommode 
injuriously the public use, where the 
prayers showed that the pole could 
be lawfully placed on the highway if 
not incommoding public travel. Earp 
v. Phelps, 87 A. 806, 120 Md. 282. 


[b] Instructions held incorrect or 
properly refused.—(1) In an action 
against a telephone company for its 
negligence in leaving a cable spool 
on the street. which caused plaintiff’s 
horse to run away, where the evi- 
dence showed that the spool was 
placed on the street some time before 
work was begun and left some time 
after it was finished, it has been held 
that charges which denied plaintiff's 
recovery under certain circumstances, 
but did not present the issue as to 
detendant’s liability for leaving the 
spool on the street before it began 
work, were inapplicable to the evi- 
dence, and were properly refused. 
Southwestern Telegraph & Telephone 
Comyv. Doolittle; (Lex.Civy-Appo was 
S.W. 415. (2) Where, in an action 
against a telephone company based 
on its negligence in leaving a cable 
spool in the street, which caused 
plaintiff’s horse to run away, a wit- 
ness testified that the central office 
of the company had promised her that 
the spool would be removed at once, 
and it did not appear that at the time 
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as, for example, instructions relating to negligence,’* 
proximate cause of the injury,’® and contributory 


negligence.’® 
[§ 83] 9. Damages.77 


of this promise the spool was in use 
and this evidence was introduced to 
_ show that defendant had notice that 
horses were being frightened, it has 
been held that an instruction that de- 
fendant was not required to remove 
its spool in accordance with the prom- 
ise, if it was in use, and until a rea- 
sonable time thereafter, and that, if 
an injury occurred within that period, 
a verdict should be given for the de- 
fendant, was properly refused, not be- 
. ing applicable to the issue, for the 
promise was not the basis of plain- 
tiff’s action. Southwestern Tele- 
graph & Telephone Co. v. Doolittle, 
(Tex.Civ.App.) 1388 S.W. 415. (3) A 
prayer disregarding the view that the 
danger of collision might exist not- 
withstanding the fact that the road 
was of ample width for the ordinary 
purpose of travel was properly re- 
fused. Earp v. Phelps, 87 A. 806, 120 
Md, 282. (4) A requested instruction 
as to the liability of a telegraph 
company has been held properly re- 
fused where an instruction given was 
as favorable as that asked. Burnett 
v. Postal Tel. Cable Co., 50 S.E. 780, 
71 S.C. 146. (5) An instruction, in an 
action for injuries received by a 
traveler on a highway coming in con- 
tact with a telephone wire dragging 
over the highway, due to a broken 
pole, that plaintiff, in order to recov- 
er, must prove that the accident oc- 
curred through the negligence of the 
owner of the telephone line has been 
held misleading, because not quali- 
fied by a charge that the evidence of 
the accident and injury flowing there- 
from, when the occurrence was not 
out of the usual course, was prima 
facie evidence of negligence, and 
shifted the burden to defendant to 
prove that the injury was not caused 
by any want of care on his part. 
Jacks v. Reeves, 95 S.W. 781, 78 Ark. 
426. (6) Where a telephone com- 
pany has acquired an easement to 
maintain its wires over private land, 
an instruction that it was the tele- 
phone company’s duty so to maintain 
its line as not to interfere with the 
owner’s use of the premises is erro- 
neous and should be modified so as to 
permit its use of the land although 
inconsistent with the owner’s use. 
Mountain States Telephone & Tele- 
graph Co. v. Sanger, 287 P. 866, 87 
Colo. 369. (7) In an action against 
a telephone company for cutting trees, 
the province of the jury has been 
held to be invaded by an instruction 
to find for plaintiff under the first 
count if defendant’s president direct- 
ed its agents to clear its telephone 
lines of all timbers touching them, 
as being, in effect, an instruction that 
the cutting was willful if the presi- 
dent ordered all timber removed 
which touched the line irrespective 
of his knowledge or intent. Climer 
v. St. Clair County Telephone Co., 77 
So. 30, 200 Ala. 656. 

*[{e] Necessity of instruction.— 
Where it is relevant to the evidence 
instructions as to the defendant’s an- 


ticipation of the injury resulting from. 


its act in leaving wires on the high- 
way should be given. Southwestern 
Telegraph & Telephone Co. v. Thomp- 
son, (Tex.Civ.App.) 157 S.W. 1185. 


The measure of damages 
for the unnecessary cutting of trees by a telephone 
or telegraph company so as substantially to injure 
them, under a grant of the right to construct its line 
over and along premises and trim the trees there- 
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on, has been held to be the difference between the 
value of the premises before and after the trees 


were cut.and mutilated;78 but, on the other hand, 


been reasonable 


74, See cases infra this note. 


[a] Instructions held proper.—(1) 
In general. Paducah Home Telephone 
& Telegraph Co. v. Carmen, 281 S.W. 
478, 213 Ky. 458; Souther v. North- 
western Telephone Exch. Co., 136 N. 
W. 571, 118 Minn. 102, 45 L.R.A.N.S. 
601, Ann.Cas.1913E 472; Merritt v. 
Kinloch Tel. Co., 115 S.W. 19, 215 Mo. 
299. (2) Where the roadway was 
smoothed and graveled to a uniform 
width of twenty-two feet, an instruc- 
tion that defendant had a right to 
maintain its pole at a point along 
the margin, provided the pole was not 
at a place where it interfered with 
the usual customary use of the road 
by the public, has been held proper. 
Gilbert v. Southern Bell Telephone & 
Telegraph Co., 75 So. 315, 200 Ala. 3. 
(3) In an action for the death of a 
colt strangled in the wire of a private 
telephone line, an instruction that, if 
the colt came to its death as the re- 
sult of the negligent failure of the 
owners of the line to keep it in prop- 
er repair, verdict should be for plain- 
tiff, ete., has been held proper as 
based on the petition, charging fail- 
ure to repair and within the evidence 
showing no other negligence. Hen- 
drix v. Corning, 214 S.W. 253, 201 Mo. 
App. 555. (4) Where a tree was 
felied on telephone wires strung 
along a county road, resulting in a 
defective pole falling on plaintiff as 
he was traveling along the road, an 
instruction that it was for the jury 
to consider whether the falling of the 
tree would not have caused the pole 
to fall and injure plaintiff if it had 
been a sound timber and defendant 
had not been negligent in suffering a 
defective pole to support its wires in 
the highway, and that, if the pole 
would have fallen if it had been 
sound, defendant would not be liable, 
was proper. Pacific Telephone & Tel- 
egraph Co, v. Parmenter, 170 F. 140, 
95 C.C.A. 382. (5) Where, in an ac- 
tion for injuries to a _ pedestrian 
stumbling over a guy wire anchored 
in the edge of the sidewalk, there was 
evidence that the guy wires were fre- 
quently incased in boxes to make 
them more conspicuous, and that 
there was no box, an instruction au- 
thorizing a recovery on the jury find- 
ing negligence in constructing and 
maintaining the wire, and in thus ob- 
scuring it from vision, has been held 
not erroneous, for the jury might find 
that the omission of the wooden box 
was incomplete construction. City of 
Ft. Worth v. Williams, 119 S.W. 137, 
55 Tex.Civ.App. 289. 


[b] Instruction held erroneous.— 
Home Telephone Co. v. Weir, 101 N.E, 
1020, 58 Ind.App. 466. 


75. See cases infra this note, 


[a] Instructions held proper.—(1) 
In general. Postal Telegraph Cable 
Co. We Young, 189 SW. 2072 72) Key. 
576. (2) In an action for injuries 
caused by the falling of a defective 
telephone pole, occasioned by the fell- 
ing of a tree against the wires, an in- 
struction that if defendant was neg- 
ligent the jury must still find that 
such negligence was an efficient cause 
of the injury, to find against defend- 


it has been held that the measure of damages for 
unreasonable cutting of trees in constructing a tel- 
ephone line is the difference between the value of 
the land as it would have been if the cutting had 


and what it was after the cutting, 


ant, and, if so, defendant would be 
still liable, though there was another 
cause of the accident, was proper. 
Pacific Telephone & Telegraph Co. v. 
Parmenter, 170 F. 140, 95 C.C.A. 382. 


[b] Instruction held erroneous.— 
An instruction that plaintiff’s negli- 
gence was not alone sufficient to bar 
his recovery unless it was the proxi- 
mate cause of the injury, which is the 
last negligent act contributing there- 
to and without which it would not 
have occurred, has been held errone- 
ous, as the proximate cause is not 
necessarily the immediate cause, and 
as it excluded the operation of inter- 
vening causes. Wright v. Greenwood 
Telephone Co., 93 S.E. 398, 108 S.C. 84. 


76. See cases infra this note. 


[a] Instructions held proper.—(1) 
In general. Pacific Telephone & Tele- 
graph Co. v. Hoffman, 208 F. 221, 125 
C.C.A. 421; Walmsley v. Rural Tele- 
phone Ass’n of Delphos, 169 P. 197, 
102 Kan. 139. (2) In an action by a 
driver for injuries to himself and au- 
tomobile due to collision with a tele- 
phone pole along the side of the road, 
an instruction that if plaintiff was 
driving at a reckless rate of speed 
proximately contributing to injury, 
he could not recover has been held 
proper. Gilbert v. Southern Bell Tele- 
phone & Telegraph Co., 75 So. 315, 200 
Ala. 3. (3) An instruction that plain- 
tiff’'s recovery depended in part on a 
finding that he was, at the time of the 
accident, exercising ordinary care 
was all that defendant could reason- 
ably require and hence such an in- 
struction was not objectionable be- 
cause not referring to the duty of the 
plaintiff to look for the pole. Earp v. 
Phelps, 87 A. 806, 120 Md. 282. 


[b] Undue prominence.—One clear 
and full submission of an issue is all 
that is required and it is error for the 
court repeatedly to submit the issue 
of contributory negligence. Adams v. 
Netcare 80 S.W. 411, 35 Tex.Civ.App. 


77. Cross references: 


Compensatory damages for injuries 
to trees and shrubs generally see 
Damages § 191. 

Damages generally see Damages 17 C. 
J. p 699. 

Exemplary damages for injuries to 
realty generally see Damages § 277. 

Nominal damages for taking property 
for telegraph or telephone purposes 
where it'was previously devoted to 
public use or subject to easement 
see Eminent Domain § 222. 


78 Nichols v. New York, etc., Tel., 
os Co., 126 App.Div. 184, 110 N.Y.S. 


{a] Another statement of rule.— 
The measure of damages for cutting 
a handsome shade tree in front of 
plaintiff's premises is not the value 
of the tree for timber or firewood, but 
the amount which its presence added 
to the value of the lot for any pur- 
pose in connection with which an or- 
namental shade tree is desirable. 
Hoyt v. Southern New England Tel. 
Co., 22 A. 957, 60 Conn. 385. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ve 
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and not the difference between the value before and 
after the eutting.7® In an action for damages for 
trespass in cutting a strip of woodland and erecting 
a telephone line, plaintiff’s measure of damages has 
been held properly based upon the cutting of the 
timber, the making of a roadway, and the mainte- 
nance of the line, to the commencement of the ac- 
tion,®® and, since actions for future trespasses may 
be maintained, it has been held improper to allow 
damages for the entire value of the land taken and 
all damages that might accrue, upon the assumption 
that defendant’s trespass would be permanent.8! 
On the granting of a mandatory injunction compel- 
ling removal of poles the court may properly re- 
fuse to award any damages where the evidence does 
not establish more than nominal damages.®? 


Exemplary damages. Exemplary damages cannot 
be awarded where an act of the telegraph or tele- 
phone company was merely negligent and not will- 
ful or intentional,** particularly where the compa- 
ny’s acts were with the consent of the city and it 
does not appear that the company’s employees in- 
tended to act in other than a lawful manner;** and 
only nomina] damages will be allowed where a tres- 
pass was committed by the company in ignorance 
of the fact that it was on plaintiff’s property, and 
where it has repaired the injury complained of after 
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the bringing of the action;85 but, where the com- 
pany commits a trespass in a high-handed, malicious, 
and oppressive manner, punitive damages are recov- 
erable,*® as where a telephone company negligently 
and wantonly destroys ornamental trees without per- 
mission of the owner,®’ particularly if the owner 
has previously refused his permission, and the work 
is conducted in his absence®® and over the protest 
of his wife,*® and the company is not protected un- 
der such circumstances by authorization of a eity 
official.°° However, in an action against a telegraph 
company by the owner of property for the wrong- 
ful eutting of shade trees growing along a highway 
which passes through it, an oral license from a ten- 
ant not authorized to give it, if acted on in good 
faith, and the instructions of the company to its serv- 
ants with respect to the manner of trimming trees 
along its line, if given in good faith, are competent 
to defeat or mitigate the recovery of exemplary 
damages, although not competent to prevent the re- 
covery of full compensation.®1 


Statutory triple damages. Under statutes in some 
jurisdictions®? a telephone or telegraph company 
may be liable for three times the actual damages sus- 
tained where it has cut or trimmed shade or orna- 
mental trees without the consent of the owner.®? 


‘ 


V. SERVICE IN GENERAL 


[By Eustace W. Tomiinson] 


[§ 84] A. Duty To Furnish Service and Facili- 
ties°*—1. In General. A telegraph or telephone 
company, or the like, may in good faith determine 
for itself the limits within which it will carry on 
its business,®® and the character of such business.°® 
Within the limits of its undertaking it is the duty 
of such a company, as a public utility,®’ to conduct 


79. Meyer v. Standard Tel. Co., 98 
N.W. 300, 122 Iowa 514. 


80. Morrison v. American Tel., etc., 
Co., 115 App.Div. 744, 101 N.Y.S. 140. 


81. Morrison vy. American Tel., etc., 
Co., supra. 

82. Campbell v. Southwestern Tele- 
graph & Telephone Co., 158 S.W. 1085, 
108 Ark. 569. 


[a] Thus, in an action for dam- 
ages alleged to be occasioned by the 
erection of ten telephone poles on 
plaintiff’s land, a refusal of the chan- 
cellor to award damages for the pres- 


87. 


29. 


graph & Telephone Co., 75 A. 1014, 24 
Del. 107 [aff.78 A: 401, 25 Del. 
Johns v. Cumberland Tel., etc., 
80 S.W. 165, 25 Ky.L. 2074; 
Bell Telephone Co. of Missouri, 190 
S.W. 612, 196 Mo.App. 69. 


Cumberland Tel., 
Poston, 30 S.W. 1040, 94 Tenn. 696. 


88. Cumberland Tel., 
Cassedy, 29 So. 762, 78 Miss. 666. 


Cumberland Tel., 
Shaw, 52 S.W. 163, 102 Tenn. 313. 


90. Cumberland Tel., 
Cassedy, 29 So. 762, 78 Miss. 666. 


its business in a manner conducive to the public 
benefit;°§ and in general it is under an obligation 
to furnish, to the extent of its ability so to do, rea- 
sonable service and facilities to persons who desire 
them and comply with the company’s lawful require- 
ments,®® at uniform and reasoriable rates,! and to 
transact its business with accuracy, promptness, and 


Southwest Arkansas Telephone Co., 


67]; |161 S.W. 1060, 110 Ark. 480. 
Co., 
Raweria 96. Delaware, etc., Tel., etc., Co. v. 


Delaware, 50 F. 677, 2 C.C.A. 1 [aff 47 
RS Gs os 

97. Telegraph or telephone com- 
pany as public utility see supra § 12. 

98. Wolverton v. Mountain States 
Telephone & Telegraph Co., 142 P. 165, 
58 Colo. 58, Ann.Cas.1916C 776. 

99. D.C.—Masterson v. Chesapeake 
& Potomac Telephone Co., 52 App.D. 
Cy 23; 299 EF: 890: 


Ga.—Southern Bell Telephone & 


etce., Co. v. 
eter Cornv. 
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ence of three poles on the edge of 
plaintiff's land has been held prop- 
er, where all the evidence as to dam- 
age was based on the theory that all 
the poles were on plaintiff's land, 
while in fact seven were on a railroad 
right of way, and the company was 
ordered to remove the three placed on 
plaintiff's land by mistake. Campbell 
v. Southwestern Telegraph & Tele- 
phone Co., 158 S.W. 1085, 108 Ark. 
569. 

83. Western Union Tel. Co. v. 
Eyser, 91 U.S. 495, 23 L.Ed. 377 [rev 
2 Colo. 141]; Southwestern Tel., etc., 
Co. v. Whiteman, 81 S.W. 76, 36 Tex. 
Civ.App. 163. 

84. Erie Tel., etc., Co. v. Kennedy, 
15 S.W. 704, 80 Tex. 71. 


85. Southwestern Tel., etc. Co. v. 
Whiteman, 81 S.W. 76, 36 Tex.Civ. 
App. 163. 


86. Jordan v. Delaware & A. Tele- 


91. Western Union Tel. Co. v. 
Smith, 59 N.E. 890, 64 OhioSt. 106. 

92. See statutory yrovisions. } 

93. Hurlbut vy. Union Telephone 
Co. of Prairie du Chien, 169 N.W. 308, 
168 Wis. 125. 

94. Cross references: 

Duty to permit another company to: 
Connect with lines see infra § 3871. 
Use lines see supra § 60. 

Enforcement of duty and regulation 
of service and facilities see infra 
§§ 98-100. 

Particular duties and duties of par- 
ticular companies see passim infra 
§§ 153-287. 

95. Cumberland Tel., etc., Co. v. 
Kelly, 160 F. 316,87 .C.Ci:A. 268, 15 
Ann.Cas. 1210; Delaware, etc., Tel., 
etc., Co. v. Delaware, 50 F. 677, 2 C.C. 
A. 1 [aff 47 F. 633]; Montgomery v. 


Telegraph Co. v. Beach, 70 S.E. 137; 
8 Ga.App. 720. 


Ind.—McCallister v. Shannondale 
Co-operative Telephone Co., 94 N.E. 
910, 47 Ind.App. 517; Home Televhone 
Co. v. North Manchester Telephone 
Co., 92 N.B. 558, 47 Ind.App. 411. 


Mo.—State v. Kinloch Telephone 
Co., 67 S.W. 684, 93 Mo.App. 349. 
N.C.—Clinton-Dunn Telephone Co. 


v. Carolina Telephone & Telegraph 
Co., 74 S.H. 636, 159 N.C. 9. 


N.D.—Great Northern Ry. Co. v. 
Sheyenne Telephone Co., 145 N.W. 
1062, 27 N.D. 256. 


Duty to serve without discrimina- 
tion see infra §§ 90-95. 


Power to require compliance with 
rules and regulations of company see 
infra § 89. 


1. Southwestern Telegraph & Tele- 


ay 
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impartiality.2. A company is not bound, however, 
to extend its service outside or beyond the limits 
in good faith established by it,? nor to furnish a 
service which it does not hold itself out as under- 
taking to furnish and which is not within the du- 
ties attached by law to its undertaking,‘ nor to fur- 
nish its service gratuitously;*> and it may properly 
refuse to furnish its service for a purpose or busi- 
ness which is patently illegal or a public nuisance,® 
although a mere suspicion that service is desired 
for an illegal or immoral purpose will not ordinarily 
justify its refusal.? A statutory provision requir- 
ing such companies to serve all applicants should be 
reasonably construed and applied in such manner 
as not to lead to injustice or oppression.® 


Company operating private telegraph or telephone 
system for its own use only is under no duty to 
serve the public or to make its facilities available 
for use by the public.® 


[§ 85] 2. Character and Adequacy of Service and 
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telegraph or telephone company, or the like, to fur- 
nish reasonably good service,11 and reasonably ad- 
equate facilities,!2 and to exercise, in furnishing and 
maintaining such servVice and facilities, a character 
and degree of care, diligence, and skill commensu- 
rate with its undertaking;!* and all reasonable and 
proper means and agencies within,its control should 
be employed to secure effective, prompt, and accu- 
rate service,!* and all reasonable and proper care, 
skill, and effort should be exercised to afford and 
maintain suitable appliances, instruments, appara- 
tus, and lines,’® and a proper number of competent 
operators, agents, and servants.1®° The duty of a 
company is not limited to the giving of what may 
have been regarded as adequate service at the time 
of its organization, but keeps pace with changing 
conditions, and requires the furnishing at any giv- 
en time of service which is reasonably adequate in 
view of the conditions then existing.t7 So a com- 
pany must provide itself with sufficient operatives 
and equipment reasonably to supply the public de- 


eS ee ee ene 


Facilities.1° 


phone Co. v. Sharp & White, 177 S.W. 
25, 118 Ark. 541, L.R.A.1915E 323; 
Wolverton v. Mountain States Tele- 
phone & Telegraph Co., 142 P. 165, 58 
Colo. 58, Ann.Cas.1916C 776; Postal 
Telegraph-Cable Co. v. Associated 
Press, 127 N.E. 256, 228 N.Y. 370; 
Woodley v. Carolina Telephone & 
Telegraph Co., 79 S.H. 598, 163 N.C. 
284, Ann.Cas.1914D 116; Clinton-Dunn 
Telephone Co. vy. Carolina Telephone 
& Telegraph Co., 74 S.E. 636, 159 N. 
Or9; 


Rates in general see infra §§ 104- 
120. 5 


2. Bess v. Citizens’ Telephone Co., 
287 S.W. 466, 315 Mo. 1056. . 


8. Southern Bell Telephone & 
Telegraph Co. v. Town of Calhoun, 
287 F. 381; Delaware & A. Telegraph 
& Telephone Co. v. Delaware, 50 F. 
Cite ©.ClAs 1 fatt 47 EB... 6331); {Mont- 
gomery v. Southwest Arkansas Tele- 
phone Co., 161 S.vw. 1060, 110 Ark. 
480; Crouch v. Arnett, 79 P. 1086, 71 
Kan. 49. 


4. Mentzer v. New England Tele- 
phone & Telegraph Co., 177 N.E. 549, 
276 Mass. 478. 


5. Jones v. Cumberland Telephone 
& Telegraph Co., 1380 S.W. 994, 140 
Ky. 165. See Citizens’ Telephone Co. 
v. City of Newport, 224 S.W. 187, 188 
Ky. 629, 14 A.L.R. 1369 (to same ef- 
fect, and holding that an agreement 
to render free service will not be read 
into a contract). 


6. People ex rel. Restmeyer v. New 
York Telephone Co., 159 N.Y.S. 369, 
173 App.Div. 132; Godwin v. Carolina 
Telephone & Telegraph Co., 48 S.E. 
636, 186 N.C. 258, 108 Am.S.R. 941, 67 
L.R.A. 251, And see cases infra this 
note. 


[a] Service held properly refused. 
—(1) Installation of telephone in 
bawdy house. Godwin v. Carolina 
Telephone & Telegraph Co., 48 S.E. 
636, 136 N.C. 258, 108 Am.S.R. 941, 
67 L.R.A. 251. (2) Furnishing mar- 
ket quotation ticker service to 
“bucket shop” for gambling purposes. 
Bryant v. Western Union Tel. Co., 17 
F. 825; Smith v. Western Union Tel. 
Co., 2 S.W. 483, 84 Ky. 664, 8 Ky.L. 
672. And see Gaming § 291. (8) 
Transmission and delivery of tele- 
graph messages relating to horse 
ract.s for purposes of the form of 
gambling’ known as “pool-selling.’”’ 


Broadly speaking, it is the duty of a 


Louisville v. Wehmhoff, 76 S.W. 876, 
19° SW. 201,)° 116 Ky. 812, 25- Ky. Lb: 
995, 1924. (4) Installation of tele- 
phone in premises used for selling 
pools on horse races. Cullen v. New 
York Telephone Co., 94 N.Y.S. 290, 
106 App.Div. 250. 


[b] Statute imposing penalty for 
failure or refusal to serve (1) is not 
to be construed as requiring the fur- 
nishing of service for an illegal pur- 
pose or business. Louisville v. 
Wehmhoff, 76 S.W. 876, 79 S.W. 201, 
116 Ky.) 812, 25 Key. 995, 1924... (2) 
Peek ie in general see infra §§ 128-— 


Right to refuse service to immoral 
person see infra § 92. 


7. Western Union Tel. Co. v. Fer- 
guson, 57 Ind. 495. 


8. Cumberland Telephone & Tele- 
graph Co. v. Kelly, 160 F. 316, 87 
C.C.A. 268, 15 Ann.Cas. 1210. 


9. Alabama Public Service Com- 
mission v. Louisville & N. R. Co., 89 
So. 524, 206 Ala. 326. 


[a] Railroad company which has 
purchased telegraph lines from a tele- 
graph company and is using them ex- 
elusively for its own purposes of 
despatching trains and transmitting 
messages on its own business between 
its officers and agents cannot be com- 
pelled to establish or maintain over 
such system a public service for the 
transmission of commercial messages. 
Alabama Public Service Commission 
v. Louisville & N. R. Co., 89 So. 524, 
206 Ala. 326. 


10. Discriminations as to charac- 
ter or quality of service and facilities 
furnished see infra § 94. 


11. Glawson v. Southern Bell Tele- 
phone & Telegraph Co., 71 S.B. 747, 9 
Ga.App. 450; Mutual Telephone Co, 
v. Nippu Jiji Co., Ltd., 24 Hawaii 156; 
Chicago, B. & Q. R. Co. v. Reed; 217 
P. 322, 114 Kan. 190; State v. Four 
Lakes Telephone Co., 169 N.W. 480, 
141 Minn. 124. See Southern Bell 
Telephone & Telegraph Co. v. Town of 
Calhoun, 287 F. 381 (where it was said 
that such a company must discharge 
its duties to the full limit of its ob- 
ligations). 

[a] Undertaking service imposes 
duty to serve adequately.—W hether 
or not a company has the right to 
give telegraph or telephone service, 


or service of a particular character, 
when it assumes the power it must 
exercise it in a satisfactory manner, 
and having assumed to give such 
service it cannot complain of being 
compelled to carry out its undertak- 
ing efficiently and to discharge its 
duty with reasonable energy and 
satisfaction to its patrons. Chicago, 
B. .& Q: R..Col v. Reed, 217 P. 322,114 
Kan. 190. 


12. Cumberland Telephone & Tele- 
graph Co. v. Kelly, 160 F. 316, 87 C.C. 
A. 268, 26 AnniCase 121039 'Statel 
Four Lakes Telephone Co., 169 N.W. 
480, 141 Minn. 124, 


13. Vinson v. Southern Bell Tele- 
phone & Telegraph Co., 66 So. 100, 
188 Ala. 292, L.R.A.1915C 450. 


14. Vinson v. Southern Bell Tele- 
phone & Telegraph Co., supra. 


15. Vinson v. Southern Bell Tele- 
phone & Telegraph Co., supra; Glaw- 
son v. Southern Belt Telephone & 
Telegraph Co., 71 S.E. 747, 9 Ga.App. 
450; Eastern Kentucky Telephone & 
Telegraph Co. v. Hardwick, 106 S.W. 
307, 32 Ky.L. 582. 


_[a] In considering quantum of 
diligence required the delicacy of the 
instrumentalities involved and the 
difficulty of keeping them in repair 
and in perfect working order must be 
taken into account, and it has been 
said that a company is held only to 
ordinary diligence in keeping its 
plants, instruments, ete., in working 
order. Glawson v. Southern Bell 
Telephone & Telegraph Co., 71 S.E. 
747, 9 Ga.App. 450. 


16. Vinson v. Southern Bell Tele- 
phone & Telegraph Co., 66 So. 100, 188 
Ala. 292, L.R.A:1915C 450; Glawson 
v. Southern Bell Telephone & Tele— 
graph Co., 71 S.H. 747, 9 Ga.App. 450. 


17. United States Telephone Co. v.. 
Central Union Telephone Co., 202 F. 
66, 122 C.C.A. 86. See Murray v. 
New York Telephone Co., 156 N.Y.S. 
151, 170 App.Div. 17 [aff 123 NE. 
879, 226 N.Y. 590] (recognizing the 
rule, and holding further that a patron 
cannot require a company to give him 
service of the character in vogue at 
the time the company commenced its 
business, and contemplated in its orig- 
inal franchise, where it has since 
be superseded by more modern 
Seen of somewhat different char- 
acter). 


For later cases, developments and changes in the law sce Annotations, same title and section number 
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mand,*® and must thereafter increase the same in 
accordance with increasing demands of business;19 
and in general it cannot justify a failure or refusal 
to furnish proper service or facilities on the ground 
of inadequacy of its equipment,?° although it has 
been held that the lack of adequate equipment may 
be shown in mitigation of damages.?1_ The adequacy 
of the service furnished is a matter to be determined 
in the first instance by the state or the administra- 
tive ageney to which it has delegated its regulatory 
power,** and not by a patron of the company?® nor, 
where the authority has been expressly conferred 
upon a public utility commission, by the courts.?4 


Remedies for inadequacy.2® The obligation of a 
company to furnish adequate service and facilities 
may be enforced, in a proper case, by compelling it 
to enlarge its plant or add to its equipment,?® or 
by an action for damages for its disregard of du- 
ty;?* and it seems that inadequacy or poor quality 
of service may be set up by way of defense to an 
action by a company to compel the payment of its 
charges.78 | 


[§ 86] 3. Office Hours.2® A company holding it- 
self out to furnish telegraph or telephone service to 
the public is under a duty of keeping its offices or 
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stations open, for’ the acceptance and delivery of 
messages or the rendition of service, for such hours 
as may reasonably be demanded by the publie con- 
venience.*° It may prescribe reasonable rules and 
regulations as to the hours during which it will do 
business or furnish its service, so long as it does 
not attempt to evade or interfere with the perform- 
ance of such duty.*t No contract between a com- 
pany and a labor union as to hours of work of em- 
ployees can be allowed to interfere with the publie 
convenience with respect to the times at which the 
company’s offices or stations should be opened or 
kept open, for business.*? 

[§ 87] 4. Interruptions of Service. A telegraph 
or telephone company is not an insurer as to the 
maintenance of its service,?? and where the service 
is interfered with, interrupted, or rendered inef- 
fectual by causes not due to its negligence or under 
its control there is no breach of duty.*4 


Failure to restore service within reasonable time. 
A company is liable for damages resulting from its 
failure to repair its lines or equipment or to restore 
service within a reasonable time.®® 

[§ 88] 5. Discontinuance of Service.?® Ordinari- 
ly, a telegraph or telephone company, or the like, 


18. Cumberland Tel., etc., Co. v. 
Kelly, 160 F. 316, 87 C.C.A. 268, 15 
Ann.Cas. 1210; Leavell v. Western 
Union Tel. Co., 21 S.H. 391, 116 N.C. 
Qik 47 Ame Sine 198, 21, EaRLAS 843 
[error dism 17 S.Ct. 1002, 41 L.Ed. 
1187]; Gwynn vy. Citizens’ Tel. Co., 
48 S.H. 460, 69 S.C. 434, 104 Am.S.R. 
819, 67 L.R.A. 111. 


19. Leavell v. Western Union Tel. 
Co., 21 S.E..391, 116 N.C, 211, 47 Am. 
S.R. 798, 27 L.R.A. 843 [error dism 
17 S.Ct. 1002, 41 L.Ed. 1187]. 


20. Leavell v. Western Union Tel. 
Co., supra; Gwynn v. Citizens’ Tele- 
phone Co., 48 S.E. 460, 69 S.C. 434, 
104 Am.S.R. 819, 67 L.R.A. 111. 


[a] Rule applied.—(1) A tele- 
graph company cannot justify the 
sending of the messages of one patron 
over a long and expensive route on 
the ground that it has but one direct 
wire between the sending point and 
the destination of such messages and 
that such’ wire is fully occupied with 
the business of another patron, the 
court saying that the relatively small 
eost of additional wire furnishes no 
ground to exempt the company from 
furnishing or providing the additional 


‘facility needed to take care of the 


business of all. Leavell v. Western 
Union Tel. Co., 21 S.E. 391, 116 N.C. 
ot, 47> Am. S.R.°798) 27 LRA. 843 
[error dism 17 S.Ct. 1002, 41 L.Ed. 
1187]. (2) <A telephone company 
cannot justify a refusal to install a 
telephone by showing that its switch- 
poard is already full. Gwynn v. 
Citizens’ Telephone Co., 48 S.H. 460, 
69 S.C. 434, 104 Am.S.R. 819, 67 L.R.A. 
dA. 

21. Gwynn v. Citizens’ Telephone 
Co., supra. 

Damages for failure to give ade- 
quate service see infra text and note 
21. 

22. Johnstown Telephone Co. v. 
Berkebile, (Mo.App.) 283 S.W. 456. 


Regulation by state: 
In general see infra §§ 96-100. 
Delegation of power see infra §§ 101, 

102. 

23. Johnstown Telephone Co. 
Berkebile, (Mo.App.) 283 S.W. 456. 


fa 


24 Johnstown. Telephone Co. v. 
Berkebile, supra. 


25. Remedies for unjust discrim- 
inatious see infra § 95. 


26. Cumberland Telephone & Tele- 
graph Co. v. Kelly, 160 F. 316, 87 C. 
C.A. 268, 15 Ann.Cas. 1210. 


27. Cumberland Telephone & Tele- 
graph Co. v. Kelly, supra; Cumber- 
land Telephone & Telegraph Co. v. 
Carter, 1 Tenn.Civ.App. 750. 


Damages for interruptions of serv- 
ice see infra § 87. 


28. Atlanta Standard Tel. Co. v. 
Porter, 43 S.H. 441, 117 Ga. 124 (where 
such defense was raised, but evidence 
of poor service was excluded because 
plaintiff had not complied with a pro- 
vision of his contract requiring the 
giving of written notice to the com- 
pany of any interruption or insuffi- 
ciency of service before any rebate of 
the agreed rates should be made). 


29. Regulation by state see infra § 
00. 


30. Chicago, B. & Q. R. Co. v. Reed, 
217 P. 332, 114 Kan. 190; Twin Valley 
Telephone Co. v. Mitchell, 113 P. 914, 
27 Okl. 388, 38 L.R.A.N.S. 235, Ann. 
Cas.1912C 682. 


[a] What are reasonable hours.— 
(1) The question what are reason- 
able hours between or during which 
a, telephone company must Keep its 
office or exchange open and give tele- 
phone service depends upon the size 
of the city or village in which it op- 
erates, the number of its patrons, the 
amount of its income and expense, 
and the demand for its service. Twin 
Valley Telephone Co. v. Mitchell, 113 
P. 914, 27 Okl. 388, 38 L.R.A.N-S. 235, 
Ann.Cas.1912C 682. (2) Hours which 
are reasonable for week days may be 
unreasonable on Sundays. Twin Val- 
ley Telephone Co. v. Mitchell, supra. 
(3) Where the usual volume of busi- 
ness done by a telegraph company in 
a particular town on Sundays does not 
amount to more than a dollar and a 
half, a regulation of the company 
closing its office on Sundays except 
between the hours of eight and ten 
in the morning and four and six in 
the afternoon is reasonable and valid. 


Western Union Telegraph Co. v. Bibb, 
125 S.W. 257, 136 Ky. 817, 29 DARA: 
N.S. 502. 


[b] On Sundays a telephone ex- 
change can be required to be kept 
open and operated only at such time 
or for such hours as works of charity 
and necessity and other lawful acts 
may reasonably require, under a stat- 
ute prohibiting labor and business on 
Sundays except works of charity and 
necessity, even though in order to 
comply with its charter or franchise 
obligations it may be incumbent upon 
the company to operate during reason- 
able hours every day in the week, in- 
cluding Sunday. Twin Valley Tele- 
phone Co. v. Mitchell, 113 P. 914, 27 
Okl. 388, 38 L.R.A.N.S. 235, Ann.Cas. 
1912C 682. 4 


31. Western Union Telegraph Co. 
v. Hill, 50 So. 248, 163 Ala. 18, 23 L.R. 
A.N.S. 648, 19 Ann.Cas. 1058; Western 
Union Telegraph Co. v. Turley, 156 
S.W. 8386, 108 Ark. 92; Harrelson v. 
Western Union Telegraph Co., 72 S. 
EK. 882, 90 S.C. 182; Western Union 
Telegraph Co. v.. Neel, 25 SiW-e5, 
86 Tex. 268, 40 Am.S.R. 847. ; 


[a] Reasonableness of regulations 
of the company as to its office hours 
depends largely upon the character 
of the business done and the locality - 
of the office, and is often a mixed 
question of law and fact. Western 
Union Telegraph Co. v. Hill, 50 So. 
248, 168 Ala. 18, 23 L.R.A.N.S. 648, 
19 Ann.Cas. 1058. 


Rules and regulations of company 
in general see infra § 89. 


32. Chicago, B. & Q. R. Co. v. Reed, 
217 P. 382, 114 Kan. 190. 


33. Vinson v. Southern Bell Teie- 
phone’& Telegraph Co., 66 So. 100, 188 
Ala. 292, (LRA. L915C* 450. 


34 Vinson v. Southern Bell Tele- 
phone & Telegraph Co., supra; Hast- 
ern Kentucky Telephone & Telegraph 
Co. v. Hardwick, 106 S.W. 3807, 32 Ky. 
L. 582. 

35. Cumberland Telephone & Tele- 
graph Co. v. Carter, 1 Tenn.Civ.App. 
750. 

36. By public utilities generally 
see Public Utilities §§ 17, 18. 
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engaged in serving the public cannot discontinue 
or abandon such service without the consent of the 
Where a discontinuance of service is in- 
voluntary, however, and caused by matters outside 
the company’s control, the consent of the state is 
not necessary,®® and the company cannot be com- 
pelled in such case to restore such service or to pro- 


Sstatecr 


vide a substitute therefor.®® 


[§ 89] B. Rules and Regulations of Company.*° 


To individual telephone subscriber 
see infra § 342. 


37. State v. Western Union Tele- 
graph Co., 94 So. 466, 208 Ala. 228; 
State v. Trego County Co-op. Tele- 
phone Co., 212 P. 902, 112 Kan. 701. 


[a] Fact that system was orig- 
inally intended for mutual service 
only, (1) and not for service to the 
general public, does not entitle a 
company to discontinue or abandon its 
service, and is no defense to an action 
to compel it to restore service, where 
in fact it has devoted its property to 
the public service for several years, 
even though it has not procured a 
eertificate of convenience and neces- 
sity. State v. Trego County Co-op. 
Telephone Co., 212 P. 902, 112 Kan. 
701. (2) Mutual telephone companies 
as not subject to public control see 
infra § 96. (3) Certificates of con- 
venience and necessity see supra § 
29° 


Regulation of discontinuance of of- 
fice or station see infra § 99. 


Right of company to deprive itself 
of franchise or facilities for per- 
forming public duties see supra § 21. 


38. State v. Western Union Tele- 
graph Co., 94 So. 466, 208 Ala. 228. 


[a] Expiration of easements.— 
Where easements, under which a tele- 
graph company has been maintaining 
its poles and wires on the right of 
way of a railroad, expire and the right 
so to maintain such lines ceases to 
exist, there is such an involuntary 
discontinuance of the service that the 
consent of the state is not required. 
State v. Western Union Telegraph Co., 
94 So. 466, 208 Ala. 228. 


39. State v. Western Union Tele- 
graph Co., supra. 


[a] Rule applied.—Where a tele- 
graph company’s easements for the 
maintenance of its lines on a rail- 
road right of way expire, the company 
is not bound to remain thereon as a 
trespasser, nor to procure new ease- 
ments, and it cannot be compelled to 
continue to give service to the public 
formerly served by such lines, es- 
pecially where it has instituted con- 
demnation proceedings and has been 
unsuccessful therein. State v. West- 
ern Union Telegraph Co., 94 So. 466, 
208 Ala. 228. 


40. Cross references: 


Discrimination in regulations or in 
enforcement thereof see infra § 91. 


Powers of company in general see 
supra § 16. 

Public regulation of companies and 
service see infra §§ 96-103. 


Regulations as to: . 

Exchange areas for telephone serv- 
ice see infra § 336. 

Handling telegraph messages see 
infra § 154. 

Liability of telegraph company and 
limitation thereof see infra §§ 
194-217. 

Office hours see supra § 86. 
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/ 
Subject to the regulatory power of the state,** a 
company engaged in the business of furnishing tele- 
graph or telephone service, or the like, to the public 
has the right to pregeribe rules and regulations to 
govern the furnishing of its service or the use of 
its facilities, and to require conformance therewith 
by its patrons as a condition of serving or continu- 


. is 69-89 


ing to serve them,*? provided such regulations are 


Payment of rates and charges see 
infra § 


41. See infra §§ 96-103. 


wN 
42. U.S.—Hewlett v. Western 
Union Telegraph Co., 28 F. 181. 


Alaska.—Cubb v. Juneau 
phone Co., 6 Alaska 138. 


Ark.—Southwestern Telegraph & 
Telephone Co. v. Sharp & White, 177 
S.W. 25, 118 Ark. 541, L.R.A.1915E 
323; Smith v. Southwestern Tele- 
graph & Telephone Co., 158 S.W. 975, 
109 Ark. 35; Southwestern Telegraph 
& Telephone Co. v. Danaher, 144 S.W. 
925; L027 Ark. 9 547° Wirev. sony other 
grounds 35 S.Ct. 886, 222 U.S. 482, 59 
L.Ed. 1419, L.R.A.1916A 1208]. 


Ga.—Stamey v. Western Union Tel. 
Co., 18 S.E. 1008, 92 Ga. 613, 44 Am. 
S.R. 95. 


Ind.—Western Union Tel. Co. v. Mc- 
Guire, 2 N.E. 201, 104 Ind. 1380, 54 Am. 
R. 296; Western Union Tel. Co. v. 
Harding, 3 N.H. 172, 103 Ind. 505; Mc- 
Callister v. Shannondale Co-operative 
Telephone Co., 94 N.E. 910, 47 Ind. App. 
517; Central Union Tel. Co. v. Swove- 
land, 42 N.E. 1035, 14 Ind.App. 341. 


Iowa.—Huffman v. Marcy Mut. 
Telephone Co., 121 N.W. 10338, 143 
Iowa 590, 23 L.R.A.N.S. 1010. 


Ky.—McDaniel v. Faubush Tel. Co., 
106 S.W. 825, 32 Ky.L. 572; Roche v. 
Western Union Tel. Co., 70 S.W. 39, 
24 Ky.L. 5 


Md.—Birney v. New York & Wash- 
ington Telegraph Co., 18 Md. 341, 81 
Am.D 607. 


Mass.—Western Union Telegraph 
Co. v. Foster, 113 N.E. 192, 224 Mass. 
365. [rev on other grounds 388 S.Ct. 
438, 247 U.S. 105, 62 L.Ed. 1006]. 


Mo.—State ex rel. City of St. Louis 
v. Public Service Commission, 36 S. 
W.(2d) 947; Bess v. Citizens’ Tele- 
phone Co., 287 S.W. 466, 469, 315 Mo. 
1056 [cit Cyc]. 


N.Y.—People v. Hudson River Tel. 
Co., 19 Abb.N.Cas. 466. 


N.C.—Woodley v. Carolina Tele- 
phone & Telegraph Co., 79 S.E. 598, 
163 N.C. 284, Ann.Cas.1914D 116. 


Ohio.—Pugh v. City, etc., Tel. As- 


Tele- 


soc., 8 OhioDec. (Reprint) 644, 9 
Lc ae 104 [aff 138 Cine.L.Bul. 


R.I.—Gardner v. Providence Tel. 
Co., 49 A. 1004, 23 RI. 262. 


S.D.—Kirby v. Western Union Tel. 
Co., 65 N.W. 37, 7 S.D. 623, 46 Am.S.R. 
765, 30 L.R.A. 621, 624. 


Tex.—Western Union Tel. Co. v. 
Neel, 25 S.W. 15, 86 Tex. 368, 40 Am. 
S.R. 847; Kelly v. Southwestern Bell 
Telephone Co., (Commn.App.) 248 S. 
W. 658 [aff (Civ.App.) 286 S.W. 151]; 
Western Union Telegraph Co. v. Mc- 
Millan, (Civ.App.) 30 S.W. 298. 


Wash.—State v. Independent Tele- 
phone Co., 109 P. 366, 59 Wash. 156, 
$1. LR ASQN.S. 3291 


W.Va.—Davis v. Western Union 
Tel. Co., 32 S.H. 1026, 46 W.Va, 48. 


reasonable+? and provided that they are not con- 


Wis.—Miles v. People’s Telephone 
Co., 163 N.W. 652, 166 Wis. 94; State 
vy. Kenosha Home Telephone Co., 148 
N.W. 877, 158 Wis. 871, Ann.Cas.1916E 
365. : 


Alta.—Red Deer v. Western Gen- 
eral Electric Co., 3 Alta.L. 145. 


And see cases infra notes 43—45. 


[a] Rule changing practice previ- 
ously followed.—(1) The right of a 
company to make reasonable changes 
in its method of doing business, so 
long as such changes do not entrench 
upon contract rights or violate statu- 
tory mandates, cannot be questioned. 
State v. Kenosha Home Telephone Co., 
148 N.W. 877, 158 Wis. 371, Ann.Cas. 
1916E 365. (2) So, where a contract 
for telephone service is silent as to 
the place of payment of charges, and 
the company has been in the habit 
of sending a collector to the office 
or residence of the patron to make 
the collection, it may by rule require 
that thenceforth all charges shall be 
paid at the company’s office. State v. 
Kenosha Home Telephone Co., supra. 


43. Colo.—Wolverton v. Mountain 
States Telephone & Telegraph Co., 142 
P. 165, 58, Colo. 58, Ann.Cas.1916C 
776. 


Idaho.—Strong v. Western Union 
Telegraph Co., 109 P. 910, 18 Idaho 
eon 30 L.R.A.N.S. 409, Ann.Cas.1912A 


Me.—Bartlett v. Western Union 
Telegraph Co., 62 Me. 209, 16 Am.R. 
437; True v. International Tel. Co., 
60 Me. 9, 11 Am.R. 156. 


N.Y.—Atlantic and Pacifie Tele- 
graph Co. v. Western Union Telegraph 
Co.; 4 Daly 527. 


Tex.—Kelly v. Southwestern Bell 
Telephone Co., (Commn.App.) 248 S. 
W. 658 [aff (Civ.App.) 236 S.W. 151]. 


Vt.—Gillis v. Western Union Tel. 
Co., 17 A. 736, 61 Vt. 461, 15 Am.S.R. 
OU Ga ERAS Gia 


Va.—Western Union Tel. Co. 
Reynolds, 77 Va. 178, 46 Am.R. 715. 


And see cases infra this note; and 
Supra note 42. 


[a] Test of reasonableness of a 
particular rule or regulation is not 
whether some other rule would an- 
swer the purpose of the company as 
well or better, but whether the ‘one 
in question is fairly and generally 
beneficial to the company and to all 
its patrons. Hewlett v. Western 
Union Telegraph Co., 28 F. 181. 


[b] Presumption of reasonable- 
ness.—It has been said that rules and 
regulations established by a company 
will ordinarily be presumed to be rea- 
sonable and necessary, and so within 
the company’s power to prescribe, un- 
less the contrary is shown. Kelly v. 
Southwestern Bell Telenhone Co., 
(Tex.Commn.App.) 248 S.W. 658 [aff 
(Civ.App.) 236 S.W. 151]. 


[c] Reasonableness must be de- 
termined with reference to public pol- 
icy, precisely as in the case of com- 
mon. carriers. Strong v. Western 
Union Telegraph Co., 109 P. 910, 18 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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trary to public policy,#* and do not conflict or in- 
terfere with the publie duties of the company.*® 


Knowledge and consent of patrons. 
who applies for, or avails himself of, a company’s 
service is bound by its lawful rules and reeulations 
of which he has knowledge or notice ;*® but. whether 
or not he is bound when he has no such knowledge 
or notice is not settled by the authorities,47 it hav- 
ing been held, on the one hand, that a rule or reg- 
ulation is not enforceable against a patron unless 
it is known to him and either expressly or impliedly 

assented to as part of the contract or transaction 
with the company,*® and, on the other hand, that 
one dealing with a company is chargeable. with 
knowledge “of its rules and reeulations, =° and is 
bound by them whether or not he has actual knowl- 


edge of their existence.*° 


Statute requiring regulations to be published or 
posted in conspicuous places is intended to insure 


that patrons of the company shall 


Idaho 389, 30 L.R.A.N.S. 409, Ann.Cas. 
1912A 55. 


[d] Particular regulations held 
reasonable.—(1) Rule of telephone 
company requiring each subscriber to 
pay for long-distance calls originat- 
ing from his telephone. Southwest- 
ern Telegraph & Telephone Co. v. 
Sharp & White, 177 S.W. 25, 118 Ark. 
541, L.R.A.1915E 323. (2) ~Regula- 
tion of mutual telephone company, 
whose shares entitled the holders to 
telephone service and were assessable 
to pay corporate expenses, requiring 
deposits to guarantee payment of fu- 
ture assessments, and providing for 
discontinuance of service upon de- 
fault in making such deposit. Miles 
v. People’s Telephone Co., 163 N.W. 
652, 166 Wis. 94. (3) Rule of tele- 
graph company that transient persons 
sending messages which require an- 
swers must deposit in advance a sum 
sufficient to pay for a reply of ten 
words. Hewlett v. Western Union 
Telegraph Co., 28 F. 181; Western 
Union Tel. Co. v. McGuire, 2 N.E. 2015 
104 Ind. 130, 54 Am.R. 296. (4) Par- 
ticular regulations as to payment of 
rates and charges see infra § PES. C5) 
Regulations as to company’s liability 


and limitation thereof see infra §§ 
194-217. 
44. Western Union Tel. Co. v. 


Blanchard, 68 Ga. 299, 45 Am.R. 480; 
Bartlett v. Western Union Telegraph 
Co., 62 Me. 209, 16 Am.R. 437; Gillis 
v. Western Union Tel. Co., 17 A. 736, 
61 Vt. 461, 15 Am.S.R. 917, 4 L.R.A. 
611. 


[a] Even if assented to by patron 
a regulation of a company which is 
contrary to public policy is ineffective 
and void. Bartlett v. Western Union 
Telegraph Co., 62 Me. 209, 16 Am.R. 
437. 


45. Central Union ‘Tel. Co. v. 
Swoveland, 42 N.E. 1035, 14 Ind.App. 
341; Atlantic and Pacific Telegraph 
Co. v. Western Union Telegraph Co., 
4 Daly (N.Y.) 527; Western Union 
Tel. Co. v. Reynolds, 77 Va. 178, 46 
Am.R. 715. 


46. Western Union Telegraph Co. 
v. Neel, 25 S.W. 15, 86 Tex. 368, 40 
Am.S.R. 847. See Bartlett v. Western 
Union Telegraph Co., 62 Me. 209, 16 
Am.R. 437 (dictum, that knowledge of 
a rulo is sufficient to bind a patron, 
consent not being required). 


47. See Western Union Telegraph 
Co. v. Neel, 25 S.W. 15, 86 Tex. 268, 


[62 C. J.—6] 
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A patron 
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tice of such regulations.51 


Discretion in enforcement of rule.®2 
held that a company must exercise a prudent dis- 
crimination in applying or relaxing its rules and reg- 
ulations under unusual circumstances, since a rule 
otherwise reasonable may become oppressive and un- 
reasonable if unreasonably applied.®* 


[§ 90] C. Discrimination—1. In General. 
much as the business of furnishing telegraph or 
telephone service, or the like, is a quasi-public one, 
in many respects similar to that of common car- 
riers,°* it is the duty of a company engaged in such 
business, like every other public utility,°® to serve 
the public, or that part of the public which it has 
undertaken to serve, generally, impartially, and with- 
out arbitrary discrimination, extending to every 


It has been 


Inas- 


individual who desires to be served and who com- 


have actual no- conditions.°® 


40 Am.S.R. 847 (so stating); and cas- 
es infra notes 48—50. 


48. State v. Kinloch Telephone Co., 
67 S.W. 684, 93 Mo.App. 349 


49. John Bruener Co. v. Western 
Union Telegraph Co., 291 P. 445, 108 
Cal.App. 243; United States Tele- 
graph Co. v. Gildersleeve, 29 Md. 232, 
96 Am.D. 519; Birney v. New York & 
Washington Telegraph Co., 18 Md. 341, 
81 Am.D. 607. 


50. John Bruener Co. v. -Western 
Union Telegraph Co., 291 P. 445, 108 
Cal.App. 243; Western Union Tele- 
graph Co. v. Neel, 25 S.W. 15, 86 Tex. 
268, 40 Am.S.R. 847; Western Union 
Telegraph Co. v. McMillan, (Tex.Civ. 
App.) 30 S.W. 298. 


[a] Reason for rule.—‘“It would 
tend rather to cripple and render. use- 
less the public need and service if the 
matter of regulation were made a per- 
sonal element of contract in each 
transaction. . . And to put the 
public service dependent upon proof 
of actual knowledge of every rule 
properly adopted as regulatory of the 
service would eventually narrow and 
restrict the utility to limitations 
seriously hampering its efficiency.” 
John Bruener Co. v. Western Union 
Telegraph Co., 291 P. 445, 448, 108 
Cal.App. 243. 


51. Western Union Telegraph iGo 
v. Piper, (Tex.Civ.App.) 191 S.W. 817. 


52. Discrimination in enforcement 
see infra § 91 


53. Hewlett v. Western 
Telegraph Co., 28 F. 181. 


54. See supra §§ 11-13. 
55. See Public Utilities § 16. 


56. U.S.—Western Union Tel. Co. 
We CalaPubyCor 2 s:Ct. ool Lela: 
92, 45 L.Ed. 765; Pacific Telephone & 
Telegraph Co. v. Anderson, 196 F. 699; 
Postal Cable Telegraph Co. v. Cum- 
ponand Telephone & Telegraph Co., 
177 F. 726; Cumberland Tel., etc., Co. 
v. Kelly, 160 F. 316, 87 C.CLA. 268, 15 
Ann.Cas. 1210; Delaware, etc., Tel., 
ete Co. Vi. Delaware, 50 EN 67'7,-2 C.c. 

1 [aff 47 F. 633]; Missouri v. Bell 
ee Co., 23 F. 539 [error dism 127 
U.S. 780, 32 L.Hd.-328]. 


Ala.—Western Union Telegraph Co. 
v. Hill, 50 So. 248, 163 Ala. 18, 23 L.R. 
A.N.S. 648, 19 Ann.Cas. 1058; Western 
Union Tel. Co. v. Henderson, 7 So. 419, 
89 Ala. 510, 18 Am.S.R. 148. 


Ark.—Montgomery v. Southwest 


Union 


plies with the reasonable rules of the company equal 
service and facilities, upon equal terms, under equal 
In a number of jurisdictions statutes 


Arkansas Telephone Co., 161 ‘(S.W. 
1060, 110 Ark. 480; Southwestern 
Telegraph & Telephone Co. v. Sharp 
& White, 177 S.W. 25, 118 Ark. 541, 
L.R.A.1915E 323; Southwestern Tele- 
graph & Telephone Co. v. Danaher, 
144 S.W. 925, 102 Ark. 547; Danaher 
v. Southwestern Telegraph & Tele- 
phone Co., 127 S.W. 963, 94 Ark. 533, 
30 L.R.A.N.S. 1027 [rev on other 
grounds 35 S.Ct. 886, 238 U.S. 482, 59 
L.Ed. 1419, L.B.A.1916A 1208]. 


Colo.—Wolverton Vis Mountain 
States Telephone & Telegraph Co., 142 
P. 165, 58 Colo. 58, Ann.Cas.1916C 776. 


Ga.—Southern Bell Telephone & 
Telegraph Co. v. Beach, 70 S.E. 137, 
8 Ga.App. 720. 


Ill.—Inter Ocean Pub. Co. v. Asso- 
ciated Press, 56 N.H. 822, 184 Ill. 438, 
75 Am.S.R. 184, 48 L.R.A. 568. 


Ind.—State v. Cadwallader, 87 N.E. 
644, 89 N.B. 319, 172 Ind. 619; West- 
ern Union Telegraph Co. v. State, 76 
N.E. 100, 165 Ind. 492, 3 L.R.A.N.S 
153; Central Union Tel. Co. v. Fehr- 
ing, 45 N.E. 64, 146 Ind. 189; Central 
Union Tel. Co. v. State, 19 N.E. 604, 
118 Ind. 194, 10 Am.S.R. 114; Central 
Union Tel. Co. v. Bradbury, 5 N.E. 
721, 106 Ind. 1; Mooreland Rural Tele- 
phone Co. v. Mouch, 96 N.E. 193, 48 
Ind.App. 521; McCallister v. Shannon- 
dale Co-operative Telephone Co., 94 
N.E. 910, 47 Ind.App. 517; Home Tele- 
phone Co. v. North Manchester Tele- 
phone Co., 92 N.E. 558, 93 N.E. 234, 
47 Ind.App. 411. 


Iowa.—Huffman v. Marey Mut. 
Telephone Co., 121 N.W. 1033, 143 
Iowa 590, 23 L.R.A.N.S. 1010. 


Kan.—Crouch v. Arnett, 79 P. 1086, 
71 Kan. 49. 


Ky.—Western Union Tel. Co. v. Van 
Cleave, 54 S.W. 827, 107 Ky. 464, 22 
Ky.L. 53, 92 Am.S.R. 366. 


Md.—Chesapeake, etc., Tel. Co. v. 
Baltimore, etc., Tel. Co., 7 A. 809, 66 
Md. 399, 59 Am.R. 167. 


Mass.—Western Union Telegraph 
Co. v. Foster, 113 N.E. 192, 224 Mass. 
865 [rev on other grounds 388 S.Ct. 
438, 247 U.S. 105, 62 L.Ed. 1006]. 


Minn.—State v. Four Lakes Tele- 
phone -Co., 169 N.W. 480, 141 Minn. 
124; State v. Hawk Creek Telephone 
Co, 1389 2N.W. 711; 7125, 1210 Minn. 395 
[eit Cyc]. 


Mo.—Home Telephone Co. v. Sar- 
coxie Light & Telephone Co., 139 S.W. 
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have been enacted which expressly recognize or de- 
clare such duty;*" but it exists independent of stat- 
ute, by reason of the inherent nature of such com- 
panies and their business,°* and such statutory pro- 
visions are merely declaratory of the common law.*® 


Use of patented instrument or device.®° 
that an instrument or device used in the service is 
patented, and is used by or under a lease or license 
from the patentee or owner of the patent right, does 
not affect the application of the general rule or 
statutory provisions as to discrimination,®! for while 
a patent right is property,®? and the patentee may 
determine the use to which it is to be put®? and may 
impose conditions and restrictions upon the use of 

the patented article without violating the principles 


108, 236 Mo. 114, 36 L.R.A.N.S. 124; 
Reed v. Western Union Tel. Co., 37 
S.W. 904, 185 Mo. 661, 58 Am.S.R. 609, 
34 L.R.A. 492; Home Telephone Co. v. 
Granby & Neosho Telephone Co., 126 
S.W. 773, 147 Mo.App. 216; State v. 
Kinloch Tel. Co., 67 S.W. 684, 93 Mo. 
App. 349. 


Neb.—Western Union Tel. Co. v. 
Call Pub. Co., 62 N.W. 506, 44 Neb. 
326, 48 Am.S.R. 729, 27 L.R.A. 622; 
Western Union Tel. Co. v. Call Pub. 
Co., 78 N.W. 519, 58 Neb. 192 [aff 21 
S.Ct. 561, 181 U.S. 92, 45 L.Hd. 765]; 
State v. Nebraska Tel. Co., 22 N.W. 
237, 17 Neb. 126, 52 Am.R. 404. 


N.J.—Trenton, etc., Turnpike Co. v. 
American, ete., News Co., 43 N.J.Law 
381. 


N.Y.—Peo. ex rel. Western Union 
Telegraph Co. v. Public Service Com- 
mission, 129 N.E. 220, 230 N.Y. 95, 
12 A.L.R. 960 [amendment of remit- 
titur den 130 N.E. 933, 230 N.Y. 657]; 
Postal Telegraph-Cable Co. v. Asso- 
ciated Press, 127 N.E. 256, 228 N.Y. 
370; Postal Telegraph-Cable Co. v. 
Associated Press, 162 N.Y.S. 4, 175 
App.Div. 538; Friedman vy. Gold, etce., 
MoleCor 32 Veun 4s UO. Si Dels Cow ve 
Western Union Tel. Co., 56 Barb. 46; 
Atlantic, etc., Tel. Co. v. Western 
Union Tel. Co., 4 Daly 527; People v. 
Hudson River Tel. Co.,,19 Abb.N.Cas. 
466. 


N.C.—Woodley v. Carolina Tele- 
phone & Telegraph Co., 79 S.E. 598, 
G3 NEC. 284.0 oAnn Cals: 1914 De ALG. 
Clinton-Dunn Telephone Co. v. Caro- 
lina Telephone & Telegraph Co., 74 8S. 
E. 686, 159 N.C. 9;- Leavell v. Western 
Union Tel. Co., 21 S.E. 391, 116 N.C. 
211, 47 Am.S.R. 798, 27 L.R.A. 843 
lg dism 17 S.Ct. 1002, 41 L.Ed. 


N.D.—Great Northern Ry. Co. v. 
Sheyenne Telephone Co., 145 N.W. 
1062, 27 N.D. 256. 


Ohio.—Celina & Mercer County 
Telephone Co. ‘Vv. Union-Center Mut. 
Telephone Ass’n, 133 N.E. 540, 102 
OhioSt. 487, 21 A.L.R. 1145; State v. 
oe Tel. Co., 36 OhioSt. 296, 38 Am.R. 


Pa.—Com. v. Meadville Telephone 
Cor, Ls yea Dist. 38313" Bell Tél: Co, ve 
Com., 3 A. 825, 2 Pa.Cas, 299. 


S.C.—Gwynn v. Citizens’ Tel, Co., 
48 S.H. 460, 69 S.C. 434, 104 Am.S.R. 
819, 67 L.R.A. 111; State v. Citizens’ 
Tel. Co., 39 S.H. 257, 61 S.C. 83, 85 Am. 
S.R. 870,55 L.R.A. 139. 


$.D.—Kirby v Western Union Tel. 
Co., 55 N.W. 759, 4 S.D. 105, 46 Am. 
SR 165, 30 LR. A. 612. 


Tenn.—Home Telephone Co. v. Peo- 
ple’s Telephone & Telegraph Co., 141 
S.W. 845, 125 Tenn. 270, 43.1.R.A.N.S, 


ek 
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The fact 


void.®§ 


a. In General. 


550; Vaught v. East Tennessee Tele- 
phone Co., 130 S.W. 1050, 123 Tenn. 
aoe 31 L.R.A.N.S. 315, Ann.Cas.1912C 
132. 


Tex.—Lawson v. Haskell Telephone 
Co., (Civ.App.) 224 S.W. 390, 391 [quot 
Cyc]. 

Vt.—Commercial Union Tel. Co. v. 
New England Tel., etc., Co., 17 A. 1071, 
Sere 241, 15 Am.S.R. 893, 5 L.R.A. 


And see cases infra note 58. 


What constitutes improper 
crimination see infra §§ 91-94. 


57. See statutory provisions. 


58. U.S.—Postal Cable Telegraph 
Co. v. Cumberland Telephone & Tele- 
graph Co., 177 F. 726; Cumberland 
Telephone & Telegraph Co. v. Kelly, 
he 316, 87 C.C.A. 268, 15 Ann.Cas. 


dis- 


Ark.—Montgomery v. Southwest 
Arkansas Telephone Co., 161 S.W. 
1060, 110 Ark. 480. 

Ind.—Central Union Tel. Co. v. 


Bradbury, 5 N.E. 721, 106 Ind. 1. 


Mo.—State v. Kinloch Tel. Co., 67 
S.W. 684, 93 Mo.App. 349. 


Neb.—State v. Nebraska Tel. Co., 
pce Re 237, 17 Neb. 126, 52 Am.R. 


N.Y.—Postal Telegraph-Cable Co. 
v. Associated Press, 162 N.Y.S. 4, 175 
App.Div. 538. 


Tenn.—Vaught v. East Tennessee 
Telephone Co., 130 S.W. 1050, 123 
Mennic 818; 0 iaoR.A.NiS. ssi, Ann: 
Cas.1912C 132. 


Tex.—Lawson v. Haskell Telephone 
Co., (Civ.App.) 224 S.W. 390, 391 
[quot Cyc]. 


And see cases supra note 56. 


59. Postal Cable Telegraph Co. v. 
Cumberland Telephone & Telegraph 
Co., 177 F-. 726; Cumberland Telephone 
& Telegraph Co. vy. Kelly, 160 F. 316, 
87 C.C.A. 268, 15 Ann.Cas. 1210; Mont- 
gomery v. Southwest Arkansas Tele- 
phone Co., 161 S.W. 1060, 110 Ark. 
480; Home Telephone Co. v. People’s 
Telephone & Telegraph Co., 141 S.W. 
845, 125 Tenn. 270, 43 L.R.A.N.S. 550; 
Vaught v. East Tennessee Telephone 
Co., 180 S.W. 1050, 128 Tenn. 318, 31 
L.R.A.N.S. 315, Ann.Cas.1912C 132, 
See to same effect People’s Telephone 
ee v. Lewis, 138 N.W. 100, 151 Wis, 


Construction of statutes in ac- 
soneare with common law see infra 


60. As affecting power of state to 
regulate the company see infra § 96. 


For later cases, developments and changes in the law see Annotations, 


CLAS Fa ’ 


§§ 90-9 


inhibiting undue restraint of trade,** yet/if the lease 
or license is for a publie use, it is necessarily sub- 
ject to the general rules requiring such use to be 
for the benefit of the’entire public and without dis- 
crimination,®® and any restrictions in the lease or 
license requiring discriminations on the part of the 
lessee or licensee are contrary to public policy and 


[§ 91] 2. Nature and Forms of Discrimination— 
It is not every discrimination by a 
telegraph or telephone company, or the like, in the 
furnishing or withholding of its service or facilities, 
which is objectionable under the general rule re- 
quiring service to all proper applicants,®’ but only 
such discriminations as are unjust or arbitrary,*® 


61. Delaware, etc., Tel. Co. v. Dela- 
ware, 50 F. 677, 2 C.C.A. 1 [aff 47 F. 
633]; Missouri v. Bell Tel. Co., 23 F. 
539 [error dism 127 U.S. 780, 32 L.Ed. 
$28]; Chesapeake, etc., Tel. Co. v. Bal- 
timore, etc., Tel. Co., 7 A. 809, 66 Md. 
399, 59 Am.R. 167; Commercial Union 
Tel. Co. v. New England Tel., etc., Co., 
17 A. 1071, 61 Vt. 241, 15 Am.S.R. 893, 
5 L.R.A. 161. Contra American Rapid 
Telegraph Co. vy. Connecticut Tele- 
phone Co., 49 Conn. 352, 44 Am.R. 237. 


62. See Patents § 8. 
63. See Patents §§ 408, 416. 
64. See Contracts § 424. 


65. U.S.—Delaware, etc., Tel. Co. v. 
Delaware, 50 F. 677, 2 C.C.A. 1 [aff 
47 F. 633]; Missouri v. Bell Tel. Co., 
23 F. 539 [error dism 127 U.S. 780, 
32 Ld... 328]. 


Md.—Chesapeake, ete., Tel. Co. v. 
Baltimore, etc., Tel. Co., 7 A. 809, 66 
Md. 399; 59° Am RR. 167: 


N.Y.—People vy. Hudson River Tel. 
Co., 19 Abb.N.Cas. 466. 


Pa.—Bell Tel. Co. of Philadelphia 
v.' Com., 3° A. 825, 2 PasGas! 299; 


Vt.—Commercial Union Tel. Co. vy. 
New England Tel., etc., Co., 17 A. 1071, 
Sora 241, 15. Am.S.R. 893, 5 TasR AS 
161. 


Contra American Rapid Telegraph 
Co. v. Connecticut Telephone Co., 49 
Conn. 352, 44 Am.R. 237. . 


66. Postal Cable Telegraph Co. y. 
Cumberland Telephone & Telegraph 
Co., 177 EF. 726; Delaware, etc., Tel. 
Co. v.. Delaware, 50 F. 677%, 2°€.C Ald 
[aff 47 F. 633]; State v. Bell Tele- 
phone Co., 36 OhioSt. 296, 38 Am.R. 
583; Philadelphia Bell Tel. Co. of 
Philadelphia v. Com., 3 A. 825, 2 Pa. 
Cas. 299; Commercial Union Tel. Co. 
v. New England Tel., ete., Co., 17 A, 
LOTT GL. Vt. 241,° 15. “AmISCR ESSE 
L.R.A. 161. Contra American Rapid 
Telegraph Co. v. Connecticut Tele- 
phone Co., 49 Conn. 352, 44 Am.R. 237. 


67. See cases infra notes 68-70. 


Duty to serve impartially and with- 
out bere ies in general see su- 
pra . i 


68. Western Union Tel. Co. vy. Call 
Pub. Co,,° 21 S.Ct. 562,181 U.S, 92°45 
L.Ed. 765 [aff 78 N.W. 519, 58 Néb. 
192]; Western Union Tel. Co. vy. Call 
Pub. Co., 62 N.W. 506, 44 Neb. 326, 
48 Am.S.R. 729, 27 L.R.A. 622; Miles 
v. People’s Telephone Co., 163 N.w. 
652, 166 Wis. 94; People’s Telephone 
Co. vy. Lewis, 138 N.W. 100, 151 Wis. 
75; City of Superior v. Douglas Coun- 
ty Telephone Co., 122 N.W. 10238, 141 


Wis. 363. And see cases infr 
69,70. a notes 


Same title and section number, 


; p bree uy 6 ae in ae oe “ey. 


a“ 


or, in other words, discriminations with respect to 
substantially similar services or facilities under sub- 
stantially similar conditions®® to applicants of the 
same class or similarly situated.7° Statutory pro- 
visions prohibiting improper discriminations, being 
mercly declaratory of the common law,’ should 
be construed in accordance with its principles in 
determining what constitutes an unjust discrimina- 
tion,’* and conduct which would not constitute 
unjust discrimination at common law is not objec- 
tionable under such a statute.7* An unjust diserim- 
ination may consist in a refusal to serve or furnish 
facilities,"* or in unequal rates or charges,?® or in 
differences in the character and quality of the serv- 
ice or facilities furnished.‘ Whether or not a 
discrimination is unreasonable and unjust,’7 or 
whether it is justified by dissimilarities in the eon- 
ditions and eireumstances,’® is ordinarily a ques- 
tion of fact. : 


Extending credit for charges.7® It has been held 
that the principle of impartiality’ extends to the 
granting or withholding of credit for charges as 
well as to the services and facilities furnished,? 
and that a company which makes a practice of ex- 


69. Cumberland Tel., ete., Co. v. 
Kelis L600. 316, 87° C.C.A.) 268, 2 15 
Ann.Cas. 1210; Western Union Tel. 


72. 
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Cumberland Telephone & Tele- 
graph Co. v. Kelly, 160. F. 316, 87 C. 
C.A. 268, 15 Ann.Cas. 1210; Home Tel- 
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tending credit to one customer may not arbitrarily 
and with preferential purpose refuse to extend cred- 
it to other customers of like standing,®? although 
a company has a considerable discretion and it has 
been said that a refusal made in good faith ought 
seldom to be disturbed.8* There is also authority, 
however, for the view that a company may extend 
credit to such persons as it may deem proper, and 
refuse it to others, without thereby.being guilty of 
unjust diserimination.§*4 


Rules or regulations of company.®® Rules or reg- 
ulations prescribed by a telegraph or telephone com- 
pany must, in order to be valid under the principle 


of impartiality,’* be applicable to all patrons alike 


and uniform in their operation, so far as is compat- 
ible with their nature,*7 and a company may not 
impose upon particular persons regulations differ- 
ent from, and more onerous than, those applying to 
other persons, in the absence of any reasonable 
basis for the discrimination.*® It has been held, 
however, that where a rule is reasonable and uni- 
form the fact that it has not been enforced in par- 
ticular cases does not necessarily make its enforce- 
ment in other cases an unjust discrimination;®® but 


phone Co., 130 S.W. 1050, 123 Tenn. 
318, 31,L.R.AN.S. 315, Ann;Cas.1912C 
132. See Yancey v. Batesville Tele- 


~ class. 


Co. y. Call Pub. Co., 62 N.W. 506, 44 
Neb. 326, 48 Am.S.R. 729, 27 L.R.A. 


70. Cumberland Telephone & Tele- 
graph Co. v. Kelly, 160 F. 316, 87 C.C. 
A. 268, 15 Ann.Cas, 1210; Ivanhoe Fur- 
nace Co. v. Virginia & Tennessee Tele- 
phone Co., 63 S.E. 426, 109 Va. 130. 
See Irvin vy. Rushville Co-operative 
Telephone Co., 69 N.E. 258, 161 Ind. 
524 (where a claim of discrimination 
was rejected on account of failure to 
allege any facts showing that other 
patrons were in like situation with 
plaintiff). 


[a] Thus (1) an ordinary individ- 
ual subscriber to telephone service is 
not of the same class as another tel- 
ephone company having a connection 
with the system. Ivanhoe Furnace 
Co. v. Virginia & Tennessee Telephone 
Co., 63 S.H. 426, 109 Va. 130. (2) An 
applicant for telephone service and 
facilities on a party line is of a dif- 
ferent class from an applicant for a 
direct or private connection, and it is 
not an illegal discrimination for a 
party line applicant to be served 
ahead of a prior applicant for direct 
service. Cumberland Telephone & 
Telegraph Co. v. Kelly, 160 F. 316, 87 
C.C.A. 268, 15 Ann.Cas. 1210. 


[b] Patron entitled only to same 
service as rendered to other patrons 
of same class.—A patron of a tele- 
phone company is entitled to demand 
the same service only that is ren- 
dered to other patrons of the same 
Ivanhoe Furnace Co. v. Vir- 
ginia & Tennessee Telephone Co., 63 
S.E. 426, 109 Va. 130. 


[c] Dividing territory into dis- 
tricts.—If a telephone company in 
good faith and in accordance with the 
usual methods of well-managed com- 
panies divides its territory into dif- 
ferent districts to be served by wires 
carried in cables to a point of conven- 
jent distribution, there is no discrim- 
ination.if the applicants of the same 
district are served in the same man-~ 
ner. “umberland, Tel., etc, Co. v. 
Kelly,mi60 F. 316, 87 C.C.A. 268, 15 
Ann.Cas. 1210. = 

71. See supra § 90 text and note 


59. 


ephone Co. v. People’s Telephone & 
Telegraph Co., 141 S.W. 845, 125 Tenn. 
270, 43 L.R.A.N.S. 550. 


73. Cumberland Telephone & Tele- 
graph Co. v. Kelly, 160 F. 316, 87 C. 
C.A. 268, 15 Ann.Cas. 1210. 


74 See infra § 92. 
75. See infra § 93. 
76. See infra § 94. 


77. Western Union Telegraph Co. 
Vv. Call- Publishing: Co.,721 S.Ct. 561, 
181 U.S. 92,.45 L.Ed. 765 [aff 78 N.W. 
519, 58 Neb. 192]; New York Tele- 
phone Co. v. Siegel-Cooper Co., 96 N. 
BH. 109, 202 N.Y. 502, 36 L.R.A.N.S. 
560. 


78. 
Associated Press, 
N.Y. 370. 


79. Discriminations as to rates and 
charges see infra § 93. 


80. See supra § 90. 


81. Peo. ex rel. Western Union 
Telegraph Co. v. Public Service Com- 
mission of New York, Second Dist., 
L294 NeR 220; 23I0UN. 195, 22 Asta re 
960 [amendment of remittitur den 130 
N.E. 933, 230 N.Y. 657]. 


82. Peo. ex rel. Western Union Tel- 
egraph Co. y. Public Service Commis- 
sion of New York, Second Dist., su- 
pra. Compare Irvin v. Rushville Co- 
operative Telephone Co., 69 N.E. 258, 
161 Ind. 524 (where it was held that 
the mere fact that credit had been 
granted to other patrons did not pre- 
vent denying service to plaintiff for 
failure to pay charges; but the ques- 
tion of discrimination was expressly 
excluded from consideration for want 
of sufficient allegations in the com- 
plaint). 


83. Peo, ex rel. Western Union Tel- 
egraph Co. v. Public Service Commis- 
sion of New York, Second Dist., 129 
INGE 2205 230 UNE V0 96) P2500 L. Re 960 
[amendment of remittitur den 130 N. 
Bi 9382280 N.Y 85 Ts 


84. Southwestern Telegraph & 
Telephone Co. v. Sharp & White, 177 
S.W. 25, 118 Ark. 541, L.R.A.1915E 
323; Vaught y. Hast Tennessee Tele- 


Postal Telegraph-Cable Co. v. 
127 N.E. 256, 228 


phone Co., 99 S.W. 679, 81 Ark. 486, 
11 Ann.Cas. 135 (supporting the rule 
Stated in the text, but holding that for 
a telephone company to require one 
patron to come to its office and pay 
in advance for long distance calls, 
while permitting other patrons to 
make such calls without prepayment, 
billing them for the charges at the 
end of the month, is an unjust dis-— 
crimination). 


; oo Power to prescribe see supra 
89. 


Refusal to serve person not com- 
lying with rules as unjust discrim- 
nation see infra § 92. 


_ 86. See supra § 90. 


87. Western Union Telegraph Co. 
v. Foster, 113 N.H. 192, 224 Mass. 365 
[rev on other grounds 38 S.Ct. 438, 
247 U.S. 105, 62 L.Ed. 1006]; Atlantic 
& Pacific Telegraph Co. v. Western 
ee Telegraph Co., 4 Daly (N.Y.) 
527. 


88. Western Union Telegraph Co. 
v. Commerciai Pac. Cable Co., 171 P. 
317, 177 Cal. 577; Atlantic & Pacific 
Telegraph Co. v. Western Union Tel- 
egraph Co., 4 Daly (N.Y.) 527. 


89. Southwestern Telegraph & Tel- 
ephone Co. yv. Sharp & White, 177 S. 
W. 25, 118 Ark. 541, L.R.A.1915E 323; 
Peo. v. Western Union Telegraph Co., 
46 N.E. 731, 166 Ill. 15, 36 L.R.A. 637; 
Vaught v. East Tennessee Telephone 
Co;, 130 SW. 1050, 123. Tenn. 318; 32 
L.R.A.N.S. 315, Ann.Cas.1912C 132. 
See Dettis v. Western Union Tele- 
graph Co., 170 N.W. 334, 141. Minn. 
361 (holding that the acceptance by 
a telegraph company of a message 
written on a blank piece of paper, in- 
stead of on the sending form usually 
required, does not constitute discrim- 
ination, although the patron using the 
blank paper would not be restricted 
to the recovery of limited damages 
for delays in transmission, etc. as 
he would have been if he used the reg- 
ular sending form containing printed 
provisions limiting the company’s 
liability). Compare Irvin y. Rush- 
ville Co-operative Telephone Co., 69 
N.E. 258, 161 Ind. 524 (holding that 
the fact that a company rule requiring 
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there is also authority for the view that a patron 
may be unjustly discriminated against by the en- 
forcement of a just and proper rule, where it is 
ignored in favor of others in like situation.?® It 
has been suggested that, in view of the general prin- 
ciples as to discrimination, a company has no right 
to waive a rule or the enforcement thereof in a 
particular case.°4 


[§ 92] b. Discriminations as to Particular Mat- 
ters—(1) Refusal To Serve.°2 A telegraph or tele- 
phone company may not arbitrarily refuse to fur- 
nish to a particular person services or facilities which 
are of the character which it holds itself out to 
furnish to the public generally, or to the public 
of the applicant’s class.°* So it may not refuse to 
serve a person on the ground that he is of bad char- 
acter,°* or that he is engaged in immoral or illegal 
pursuits, where they have no connection with the 
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persons not complying with reasonable rules and reg- 
ulations prescribed by the company does not consti- 
tute unjust diserimination.°® Where a company 1s 
under no duty to give, and does‘ not hold itself out 
as giving, service of particular kinds or in partie- 
ular territory, a refusal to furnish such service 1s 
not rendered discriminatory by the fact that in par- 
ticular other instances the company has consented 
to give it.97 


[§ 93] (2) Rates and Charges.°* The obligation 
resting upon telegraph and telephone companies, and 
the like, to render equal and undiseriminating sery- 
ice to all proper applicants®® clearly requires that 
the same charges shall be made to all persons in 
the same class for the furnishing of similar serv- 
ice,! unless otherwise provided by statute. So a 
company may not charge one patron more than it 
charges others for the performance of a similar serv- 


4°? Fe ae ey 


service applied for.®® 


the discontinuance of service in case 
of nonpayment of charges has not 
been enforced against certain other 
patrons is no reason why it should 
not be enforced against plaintiff; but 
the question of discrimination was 
expressly excluded from considera- 
tion for want of sufficient allegations 
in the complaint). 


90. Plummer v. Hattelsted, (Iowa) 
117 N.W. 680. 


91. Kerns v. Western Union Tele- 
graph Co., (Mo.App.) 198 S.W. 1132. 
See Postal Telegraph-Cable Co. v. 
Howe, 211 P. 358, 46 Nev. 239 (appar- 
ently applying the rule). 


92. Refusal to furnish service to 
competing company see infra § 341. 


93. U.S.—Delaware, etc., Tel., etc., 
Co. v. Delaware, 50 F. 677, 2 C.C.A. 1 
[aff 47 F. 633]. 


Ga.—Southern Bell Telephone & 
Telegraph Co. y. Beach, 70 S.E. 137, 
8 Ga.App. 720. 


Kan.—Crouch v. Arnett, 79 P. 1086, 
71 Kan. 49. 


Neb.—State v. Nebraska Tel. Co., 22 
N.W. 237, 17 Neb. 126, 52 Am.R. 404. 


N.Y.—Postal Telegraph-Cable Co. 
y. Associated Press, 127 N.E. 256, 228 
N.Y. 370; People v. Hudson River Tel. 
Co., 19 Abb.N.Cas. 466. 


N.D.—Great Northern Ry. Co. ‘v. 


Sheyenne Telephone Co,, 145 N.W. 
1062, 27 N.D. 256. 
Ohio.—State v. Bell Tel. Co., 36 


OhioSt. 296, 38 Am.R. 583. 


§.C.—State v. Citizens’ Tel. Co:,-.39 
S-B.25%, 61. S:C. 83,°85 Am.S-R. 870; 
55 L.R.A. 139. 


[a] Private wires.—A _ telegraph 
company providing a private wire 
service must make such private wires 
available to applicants with even- 
handed impartiality, and cannot grant 
them to one patron and arbitrarily 
refuse them to another. Postal Tele- 
graph-Cable Co. v. Associated Press, 
127 N.E. 256, 228 N.Y. 370. 


94. Godwin v. Carolina Telephone 
& Telegraph Co., 48 S.E. 636, 136 N. 
C. 258, 103 Am.S.R. 941, 67 L.R.A. 251 
(prostitute). 


95. Godwin v. Carolina Telephone 
& Telegraph Co., supra (keeping baw- 
dy house). 


Refusal to serve illegal or immoral 
business or purpose see supra § 84. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


A refusal, however, to serve 


96. Southwestern Telegraph & Tel- 
ephone Co. v. Danaher, 144 S.W. 925, 
102 Ark. 547 [rev on other grounds 
35 S.Ct. 886, 238 U.S. 482, 59 L.Ed. 
1419, L.R.A.1916A 1208]. See Saltz- 
burg v. Utica Home Telephone Co., 
144 N.Y.S. 369, 159 App.Div. 51 (ap- 
parently applying the rule). 


Discrimination in rules or enforce- 
ment thereof see supra § 91. 


Power to prescribe rules and regu- 
lations in general see supra § 89. 


97. Pacific Telephone & Telegraph 
Co. v. Anderson, 196 F. 699; Younts 
v. Southwestern Telegraph & Tele- 
phone Co., 192 F. 200; Montgomery v. 
Southwest Arkansas Telephone Co., 
161 S.W. 1060, 110 Ark. 480; Home 
Telephone Co. y. Sarcoxie Light & 
Telephone Co., 139 S.W. 108, 236 Mo. 
114, 36 L.R.A.N.S. 124 [overr Home 
Telephone Co. v. Granby & Neosho 
Telephone Co., 126 S.W. 773, 147 Mo. 
App. 216]. ; 


[a] Refusal to serve persons lo- 
cated outside territory in which a 
company is bound to serve is not made 
unjustly discriminatory by the fact 
that in the case of particular other 
persons outside such territory it has 
extended its service to them, whether 
as an act of grace or in hope of de- 
veloping its business. Younts v. 
Southwestern Telegraph & Telephone 
Copel 2 e200: 


Right of company to determine lim- 
ri aac character of service see supra 


£8. Discriminations in extending 
credit for charges see supra § 91. 


Rates and charges generally see in- 
fra §§ 104-120. 


99. Duty to serve impartially and 
without discrimination in general see 
supra § 90. 


1. U.S.—Western Union Telegraph 
Co. v. Esteve Bros. & Co., 41 S.Ct. 584, 
256 U.S. 566, 65 L.Ed. 1094 [rev 268 
H. 22 (cert gr 41 S.Ct. 18, 254 U.S. 624, 
65 L.Ed. 444)]; Western Union Tel. 
Carty. Call Pub..Co. 21 Sete beiiaL sd 
U.S. 92, 45 L.Ed. 765 [aff 78 N.W. 519, 
58 Neb. 192]; Postal Cable Telegraph 
Co. v. Cumberland Telephone & Tele- 
graph Co., 177 F. 726. 


Ga.—Southern Bell Telephone &.Tel- 
egraph Co. v. Beach, 70 S.B. 137, 8 Ga. 
App. 720. 


N.Y.—Postal Telegraph-Cable Co. v. 
Associated Press, 127 N.B. 256, 228 N. 
Y. 870; New York Telephone Co. y. 


ice or the furnishing of similar facilities under sim- 


Siegel-Cooper Co., 96 N.E. 109, 202 
N.Y. 502, 36 L.R.A.N.S. 560. 


N.C.—Clinton-Dunn Telephone Co. 
v. Carolina Telephone & Telegraph 
Co., 74 S.E. 636, 159 N.C. 9. 


Pa.—Pittsburgh & Allegheny Tele- 
phone Co, v. Stinson Printing Co., 123 
A. 818, 279 Pa. 314. 


S.D.—State v. Hurley Telephone 
Co., 171 N.W. 821, 41 S.D. 565. 


See Heiskell v. Chesapeake & Poto- 
mac Telephone Co., 45 App.D.C. 138; 
Winfield v. Public Service Commis- 
sion of Indiana, 118 N.E. 531, 187 Ind. 
53 (both eases recognizing the rule). 


“Since any deviation from the law- 
ful rate would involve either an un- 
due preference or an unlawful dis- 
erimination, a rate lawfully establish- 
ed must apply equally to all.’”’ .West- 
ern Union Telegraph Co. vy. Esteve 
Bros. & Co., 41 S.Ct. 584, 587, 256 U. 
S. 566, 65 L.Ed. 1094 [rev 268 F. 22 
(cert gr 41 S.Ct. 18, 254 U.S. 624, 65 
L.Ed. 444)]. 


[a] Charging some patrons flat 
rate and others message rate for tel- 
ephone service is illegal discrimina- 
tion, in the absence of any substantial 
difference in conditions. State v. 
Hurley Telephone Co., 171 N.W. 821, 
41 S.D. 565. 


[b] Contract for free service to 
particular patrons (1) even for a lim- 
ited time, is invalid as unjustly dis- 
criminatory, where not based upon 
any reasonable distinction. Pitts- 
burgh & Allegheny Telephone Co. v. 
Stinson Printing Co., 123 A. 818, 279 
Pa. 314. (2) Free service to munici- 
palities see infra text and notes 15— 
17. (3) Free service to another com- 
pany see infra text and note 18. 


2. See statutory provisions. 


[a] Statute providing that service 
under preéxisting contract is not dis- 
crimination.—Under a statute provid- 
ing that the furnishing of service at 
the rates and on the terms of any ex- 
isting contract executed before a 
specified date shall not constitute a 
discrimination, a contract between a 
company and a patron providing for 
service at a rate different from the 
general or public rate for such serv- 
ice, but not unjust, is not rendered 
invalid by the common law rule pro- 
hibiting discriminations, or a statute 
declaratory thereof. People’ eles 
phone Co. vy. Lewis, 138 N.W. , 151 
Wis. 75. 


i 
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ilar conditions;* and in the application of this rule 
it is not material that a higher rate charged to one 
patron than to others is not in itself unreasonable 
or excessive, for the charges of a company must not 
only be reasonable in themselves, under the ordinary 
rules as to rates and charges,* but also, in order to 
avoid unjust discriminations, must be relatively rea- 
A discrimination in rates is not justified 
merely because one patron transacts a larger amount 
of business with the company than another.® 
every discrimination as to rates, however, is objec- 


sonable.® 


3. U.S.—Western Union Telegraph 
Co. Vv. Call ‘Publishine -Co., 21. S.Ct. 
561, 181 U.S. 92, 45 L.Ed. 765 [aff 78 
N.W. 519, 58 Neb. 192]; Postal Cable 
Telegraph Co. v. Cumberland Tele- 
phone & Telegraph Co., 177 F. 726. 


Cal.—Western Union Telegraph Co. 
v. Commercial Pac. Cable Co., 171 P. 
DLP tieCalke 57 t. 


Ind.—Mooreland Rurai Telephone 
Ce: v. Mouch, 96 N.E. 193, 48 Ind.App. 
521. 


Mich.—Bradford v. Citizens’ Tele- 
phone Co., 126 N.W. 444, 161 Mich. 
385, 187 Am.S.R. 5138. 


Neb.—Western Union Tel. Co. v. 
Call Pub. Co., 62 N.W. 506, 44 Neb. 
326, 48 Am:.S.R. 729, 27 L.R.A. 622. 


N.Y.—Postal Telegraph-Cable Co. v. 
Associated Press, 162 N.Y.S. 4, 175 
App.Div. 538. See Postal Telegraph- 
Cable Co. v. Associated Press, 127 N. 
EB. 256, 228 N.Y. 370 (holding that 
rates specified by a contract between 
a company and a particular patron 


. become discriminatory when the com- 


pany offers similar service to others 
or to the public generally at lower 
rates). 


N.C.—Leavell v. Western Union Tel. 
Co., 21 S.E. 391, 116 N.C. 211, 47 Am. 
S.R. 798, 27 L.R.A. 843 [error dism 17 
S.Ct. 1002, 41 L.Ed. 1187]. 


[a] Although services are not he- 
tween same points, where a telegraph 
company leases a private wire to a 
press agency, and later leases other 
private wires to other such agencies 
for similar service at lower rates 
there is unjust discrimination, in the 
absence of any substantial difference 
in the conditions. Postal Telegraph- 
Cable Co. v. Associated Press, 162 N. 
Y.S. 4, 175 App.Div. 538. 


[b] Charging new telephone sub- 
seribers higher rate than old sub- 
scribers for identically the same serv- 
ice is unlawful discrimination. Brad- 
ford v. Citizens’ Telephone Co., 126 N. 
W. 444, 161 Mich. 385, 137 Am.S.R. 


513. 
[c] Higher rate to telegraph com- 
pany for telephone service.—(1) A 


telephone company is not entitled to 
charge a telegraph company a greater 
rate for service to it than it charges 
to other business patrons for similar 
service, merely because the use of the 
telephone service enables the tele- 
graph company to derive a_ greater 
profit in the receipt and delivery of 
messages. Postal Cable Telegraph 
Co. v. Cumberland Telephone & Tele- 
graph Co., 177 F. 726. (2) The fact 
that a telephone company, in furnish- 
ing long-distance service, competes 
to some extent with telegraph com- 
panies, or the fact that such tele- 
phone company also furnishes tele- 
graph service, does not justify it in 
charging higher rates to a competing 
telegraph company for the telephone 
service than is charged to other busi- 
ness patrons. Postal Cable Telegraph 
Co. v. Cumberland Telephone & Tele- 
graph Co., supra. (3) A higher rate 
for telephone service to a telegraph 
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Not 


company than is charged for similar 
service to other business patrons is 
not justified by the fact that the tel- 
ephone company charges or attempts 
to charge such higher rate to all tel- 
egraph companies. Postal Cable Tel- 
egraph Co. y. Cumberland Telephone 
& Telegraph Co., supra. 


[d] Overcharge is discrimination. 
—Every overcharge, when exacted of 
one to the exclusion of others, is a 
discrimination, although not every 
discrimination is an overcharge. 
Postal Telegraph-Cable Co. v. Associ- 
Lee Press) 127 NsEy 256) 228 Nev. 


[e] Mere offer to serve one at less- 
er rate than another does not con- 
stitute discrimination, and until a 
lower rate is actually given to one 
patron there is no _ discriminaton 
against another paying a higher rate. 
Postal Telegraph-Cable Co. v. Associ- 
ae Press, 162 N.Y.S. 4, 175 App.Div. 
538. 


4 See infra §§ 108, 109. 


5. Western Union Tel. Co. v. Call 
Pub. Co., 62 N.W. 506, 44, Neb. 326, 48 
Am.S.R. 729, 27 L.R.A. 622; New York 
Telephone Co. v. Siegel-Cooper Co., 
96 N.E. 109; 202° N:Y: 9502, 36 sRLA: 
N.S. 560. 


6. Western Union Tel. Co. v. Call 
Pub. Co., 62 N.W. 506, 44 Neb. 326, 48 
Am.S.R. 729, 27 L.R.A. 622. 


7. Western Union Tel. Co. v. Call 
Pubs Co, 2l SCG o6te tol W619 2 45 
L.Ed. 765 [aff 78 N.W. 519, 58 Neb. 
192]; Western Union Tel. Co. v. Call 
Pub. Co., 62 N.W. 506, 44 Neb. 326, 48 
Am.S.R. 729; 27 L.RvA. 622; People’s 
Telephone Co. v. Lewis, 138 N.W. 100, 
151 Wis. 75; City of Superior v. Doug- 
las County Telephone Co., 122 N.W. 
1023, 141 Wis. 368. And see cases in- 
fra notes 8, 9. 


[a] Reduced rates to clergymen 
and charitable institutions do not con- 
stitute an unjust discrimination, and 
are not objectionable, especially: as 
from time out of mind discounts have 
been allowed to such persons and in- 
stitutions by carriers and others en- 
gaged in businesses in which the pub- 
lic has an interest, because they are 
engaged in the work of benefiting 
mankind and are supported by con- 
tributions from the public. New York 
Telephone Co. v. Siegel-Cooper Co., 
96 N.E. 109, 202 N.Y. 502, 36 L.R.A. 
N.S. 560. 


8. New York Telephone Co. v. Sie- 
gel-Cooper Co., supra; City of Supe- 
rior vy. Douglas County Telephone Co., 
122 N.W. 1028, 141 Wis. 363. 


[a] Discriminations in favor of 
the public (1) are not opposed to pub- 
lic policy, since they benefit the peo- 
ple generally by relieving them of 
part of their burdens. New York Tel- 
ephone Co. v. Siegel-Cooper Co., 96 N. 
B09) 202s0NeaYe. 502,36 °L.R:AN-S. 
560; City of Superior. v. Douglas 
County Telephone Co., 122 N.W. 1023, 
141 Wis. 363. (2) Reduced rates or 
free service to municipalities see in- 
fra text and notes 15-17. 
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tionable, but only such a discrimination as under 
the circumstances is unreasonable and unjust;7 so 
discriminations founded upon reason and justice may 
be made,* and different rates may be charged to 
different patrons where there are substantial dif- 
ferences in the character of the services rendered 
or facilities furnished, or differences in the condi- 
tions and circumstances affecting the inconvenience 
and expense to the company of giving the service or 
furnishing the facilities.® 
ever, the difference in rates must be reasonably pro- 


Even in such eases, how- 


9. Ind.—State v. Western Union 
Tel. Co., 87 N.E. 641, 172 Ind. 20. 


Mich.—-City of Detroit v. Michigan 
Railroad Commission, 177 N.W. 306, 
209 Mich. 395. 


Mo.—State ex rel. City of St. Louis 
v. Public Service Commission of Mis- 
souri, 36 S.W.(2d) 947, 327 Mo. 318. 


Neb.—Western Union Tel. Co. v. 
Call Pub. Co., 62 N.W. 506, 44 Neb. 326, 
48 Am.S.R. 729, 27 L.R.A. 622. 


N.Y.—Postal Telegraph-Cable Co. v. 
wented Press, 127 N.BH. 256, 228 N. 


See to same effect Pioneer Tele- 
phone & Telegraph Co. v. State, 144 P. 
1060, 45 Okl. 31. 


See Gallaher v. Southern New Eng- 
land Telephone Co., 121 A. 686, 99 
Conn. 282 (holding that, where it was 
proper that the company should have 
more remuneration for telephone sery- 
ice to outlying areas than the service 
to the central part of the community, 
on account of the greater cost to the 
company of furnishing such service, 
it was not improper to charge single 
line subscribers a higher rate in such 
outlying area than in the central 
area, and to charge party line sub- 
scribers the same rate in both areas 
but to increase the number of tele- 
phones on each line in the outlying 
zone). 


[a] Rule applied.—(1) <A _ tele- 
graph company may discriminate in 
rates for news despatches between 
different newspapers in the same 
place where one is a morning paper 
receiving its news at night, when the 
amount of ordinary commercial busi- 
ness is small, and the other an after- 
noon paper receiving its news during 
the day, when the amount of ordinary 
commercial business is large. West- 
ern). Union: Tel. iGo.ev.uCallwPups Cov 
62 N.W. 506, 44 Neb. 326, 48 Am.S.R. 
729, 27 L.R.A. 622. (2) A telephone 
company may charge on a message 
basis for four-party lines and at a 
flat rate for single and two-party lines 
without being guilty of unjust dis- 
crimination, where every subscriber 
pays the same rates as others receiv- 
ing the same class of service. City of 
Detroit v. Michigan Railroad Commis- 
sion, 177 N.W. 306, 209 Mich. 395. (3) 
Where a telephone company, substi- 
tuting dial or automatic service for 
manually operated service, furnishes 
dial equipment without additional 
charge to private line subscribers and 
to private branch exchange switch- 
boards, an extra or greater monthly 
charge for dial equipment on each of 
the telephones or stations of a private 
branch exchange system, furnished if 
the patron desires in order that he 
may call numbers from his own 
phone without the intervention of the 
private branch operator or when the 
private branch exchange switchboard 
is closed, is not discriminatory 
against private branch exchange sub- 
scribers as compared with the prior 
manual service, on the ground that 
under the latter system the subscrib- 
ers enjoyed the same facilities with- 
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portionate to the difference in the conditions justi- 
fying a discrimination;1° and no different rates may 
be charged on account of a difference in conditions 
due to the conduct of the company, as in using a 
direct route for one patron’s business and a longer 
and more expensive route for another’s.11 Hvidence 
of numerous other contracts for service at a rate 
below that charged to plaintiff establishes a prima 
facie case of discrimination.!12 Where a particular 
patron is charged at a higher rate than that applied 
to others, the company has the burden of showing 
that the discrimination is justifiable;** but if a 
difference in conditions is shown justifying a dis- 
crimination, the burden is on the person complain- 
ing to show the injustice of the amount thereof.** 


Serving municipalities free or at reduced rates. 
It has been held that in so far as service to a mu- 
nicipality without charge or at rates less than those 
charged to the public generally causes the company 
to charge other patrons more than would otherwise 
be necessary or reasonable it constitutes unjust dis- 
crimination.15 There is, however, authority for the 
contrary view, that such service is not unjustly dis- 
eriminatory, on account of the advantage therefrom 
to the public;!® and a city or county has been held 
not to be, in its governmental capacity, within a 
statute prohibiting discriminations in favor of any 
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person or corporation, so that such statute is not 
violated by giving service free or at reduced rates 
to municipal departments or officials.*7 


Gratuitous service to another company constitutes 
an unjust diserimination.1® 


[§ 94] (3) Character and Quality of Service or 
Facilities.19 A telegraph or telephone company, or 
the like, is without right to discriminate arbitrarily 
or unjustly between different patrons with respect 
to the character or quality of the services or facil- 
ities furnished.2° One patron must be furnished as 
modern and ‘thoroughly equipped instruments and 
apparatus as any other patron of the same class ;”* 


‘and, on the other hand, no patron ean rightfully 


demand more or different facilities than are fur- 
nished to other patrons of the same class.?*_ Fur- 
nishing extra facilities for extra pay, however, is 
not discrimination so long as all patrons under the 
same conditions are treated alike.?* 


[§ 95] 3. Remedies.24 The general public duty 
of a telegraph or telephone company, or the like, to 
serve all applicants impartially and without diserim- 
ination?® may ordinarily be enforced by mandamus 
to compel the furnishing or continuance of service 
or facilities,?® or by injunction to restrain a refusal 


Am.Electr.Cas. 14; Hockett v. State, 


out extra charge, since they were not 
entitled to the benefit of private line 
service while paying only for private 
branch exchange service; nor is it 
discriminatory against such subscrib- 
ers as compared with individual line 
subscribers, since the furnishing of 
dial equipment on the private branch 
exchange switchboard is all that a 
subscriber to that class of service is 
entitled to have, and an additional 
charge for the additional facility is 
not improper. State ex rel, City of 
St. Louis v. Public Service Commis- 
sion of Missouri, 36 S.W.(2d) 947, 327 
Mo. 318. (4) A telegraph company 
may establish reasonable limits with- 
in which it will make free deliveries 
of telegrams, and it is not a discrimi- 
nation to exact from persons living 
outside of such limits extra compen- 
sation approximately commensurate 
with the distance traveled and the ex- 
pense incurred in making such deliv- 
ery. State v. Western Union Tel, Co., 
87 N.E. 641, 172 Ind. 20. 


[b] Statutory provisions prohibit- 
ing discriminations do not prohibit 
the charging of different rates for 
services rendered under materially 
different conditions. Western Union 
Mal@ose sve Call, Pub:. Coy i62) 33Ne Ws 
506, 44 Neb. 326, 48 Am.S.R. 729, 27 
PeRwAL 62:2.) 


Furnishing extra facilities for ex- 
(ae pay as discrimination see infra § 


10. Western Union Tel. Co. v. Call 
PUD ICOn ie Sie te Gils 18 i Us, Oey seo 
L.Ed. 765 [aff 78 N.W. 519, 58 Neb. 
192]; Postal Telegraph-Cable Co. v. 
ih le a Press, 127 N.H. 256, 228 N. 

5.370, 


11. Leavell v. Western Union Tel. 
Cores. By 891,116. NVC. 211) 4% cAm* 
S.R. 798, 27 L.R.A. 848 [error dism 
17.S.Ct. 1002, 41 L.Ed. 1187]. 


12. Postal! Telegraph-Cable Co. v. 
Associated Press, 171 N.Y.S. 791, 184 
App.Div. 590 [aff 127 N.E. 256, 228 N. 
Nessie GOsds 


13. Postal Telegraph-Cable Co. v. 


Associated Press, 127 N.E. 256, 228 N. 
YL nOy 


14. Western Union Tel. Co. v. Call 
Pub. Co., 62 N.W. 506, 44 Neb. 326, 
48 Am.S.R. 729, 27 L.R.A. 622. 


15. Winfield v. Public Service 
Commission of Indiana, 118 N.E. 531, 
187 Ind. 53. 


16. City of Superior v. Douglas 
County Telephone Co., 122 N.W. 1023, 
141 Wis. 363. 


Discrimination in favor of public as 
unobjectionable in general see supra. 
note 8 [a]. 


17. State v. Peninsular Telephone 
oe V5 Soi 201; 78 Plas.9135° 10) A. LAR. 


18. State vy. Southwestern Bell 
Telephone Co., 170 P. 26, 102 Kan. 318, 
L.R.A.1918E 299. 


19. Character and adequacy of 
service and facilities generally see 
supra § 85. 


20. Colo.—Colorado Telephone Co. 
v. Wilmore, 129 P. 204, 53 Colo. 585. 


Ind.—State y. Cadwallader, 87 N.E. 
644, 89 N.E. 319, 172 Ind. 619; Central 
Union Tel. Co. v. State, 19 N.E. 604, 
118 Ind. 194, 10 Am.S.R. 114, 


Iowa.—Plummer vy. Hattelsted, 117 
N.W. 680. 


Mo.—State v. Kinloch Tel. Co., 67 
S.W. 684, 93 Mo.App. 349. 


Neb.—State v. Nebraska Tel. Co., 
are: 237, 17. Neb. 126, 52 Am.R. 


N.C.—Leavell v. Western Union 
Tel. Co., 21 S.H. 391, 116 N.C. 211, 47 
Am.S.R. 798, 27 L.R.A. 843 [error dism 
17 S.Ct. 1002, 41 L.Ed. 1187]. 


21. Central Union Tel. Co. v. Fal- 
ley, 20 N.E. 145, 118 Ind. 598: Cen- 
tral Union Tel. Co. y. State, 19 N.E. 
604, 118 Ind. 194, 10 Am.S.R. 114, 2 
Am.Electr.Cas. 27; Johnson v. State 
15 N.B. 215, 113 Ind. 143, 2 Am.Electr. 
Cas. 22; Central Union Tel. Co. vy. 
Bradbury, 5 N.E. 721, 106 Ind. 1, 2 


For later cases, developments and changes in the law see Annotations, 


5 N.B. 178, 105. Ind. 250,55. Am-R: 
201, 2 Am.Electr.Cas. 1; Gardner v. 
Providence Tel. Co., 49 A. 1004, 23 R. 
I. 262; 7 Am.HElectr.Cas. 867, 50 A. 
1014, 23 R.I. $12, 55 L.R.A. 113; Com- 
mercial Union Tel. Co. v. New Eng- 
land Tel. ,ete.;..Coi, 17 AY OTL. 6) vie 
241, 15. AmySiRe 89305 MasReAS 16a 
Am.Electr.Cas. 426. 


22. Red Line Mutual Telephone Ca. 
v. Pharris, 117 N.W. 995, 82 Neb. 371; 
Ivanhoe Furnace Co. y. Virginia, etc., 
Tel. Co., 63 S.E. 426, 109 Va. 130. 


[a] Thus a telephone subscriber 
is not entitled to demand a switch- 
board and two wires connecting dif- 
ferent lines of the telephone company, 
where other subscribers are furnished 
a single wire and connections between 
the different lines are made through 
the general central office. Red Line 
Mutual Telephone Co. v. Pharris, 117 
N.W. 995, 82 Neb. 371. 


23. City of Campbellsville v. Tay- 
lor County Telephone Co., 18 S.W 
(2d) 305, 229 Ky. 843: 


Extra charge for extra or addition- 
al argo toe as discrimination see su- 
pra e 


24 Cross references: 


Actions for fault or negligence in 
connection with acceptance, trans- 
mission, and delivery of telegraph 
messages see infra §§ 219-259, . 

Injunction to restrain overcharge by 


public utilities in general see - 
junctions § 372. ri 


Penalties for discrimination see infra. 


§ 133 


Remedies for inadequacy of servi 
or facilities see supra y 85. fits 


25. See supra § 90. 


26. U.S.—Missouri v. Bell Tel. Co 
23 F. 539 [error dism 1 780. 
32, L.Ed. 328]. eave 


Ind.—Central Union Tel. 
State, 24 N.B. 215, 123 Ind, Hineeeee 
tral Union Tel. Co. v. State, 19 NE 
604, 118 Ind. 194, 10 Am.S.R. 114... 


Same title and section number, 
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to serve or a discontinuance of the service,2™ or by 
A company is also liable 
to an action at law for damages for an unjustified 
refusal to serve or furnish facilities;2® and it has 
been held that in such an action punitive damages 
are recoverable where the refusal to furnish service 
has amounted to a willful and conscious invasion — 
of plaintiff’s rights,?° although there can be no re- 
covery of punitive damages for mere negligence or 
honest mistake,?! or where the failure to furnish 
service or facilities demanded was due merely to 


mandatory injunction.?§ 


Kan.—Crouch v. Arnett, 79 P. 1086, 
71 Kan. 49. 


Md.—-Chesapeake, ete, Tel. Co. v. 
Baltimore, etc., Tel. Co., 7 A. 809, 66 
Md. 399, 59 Am.R. 167. 


Mich.—Mahan y. Michigan Tel. Co., 
93 N.W. 629, 132 Mich. 242. 


Mo.—State v. Kinloch Tel. Co., 67 
S.W. 684, 93 Mo.App. 349. 


Neb.—State v. Nebraska Tel. Co., 
re abte 237, 17 Neb. 126, 52 Am.R. 
04. 


N.Y.—People v. Central New York 
Tel., etc., Co., 58 N.Y.S. 221, 41 App. 
Div. 17; People v. Hudson River Tel. 
Co., 19 Abb.N.Cas. 466. 


Pa.—Bell- Tel. Co. v. Com., 3 A. 825, 
2 Pa.Cas. 299. 


S.C.—State v. Citizens’ Tel. Co., 
oo S.bn- 257, 62 S.C. -83, 185, AmiS_R. 
870, 55 LURAL 139. 


Vt.—Commercial Union Tel. Co. v. 
New England ‘Tel., ete., -Co., 17. <A. 
OM Od Avie, 241 1b Ames oR 2893,.°5 
L.R.A. 161. 

Wash.—State v. Sunset Tel., 
Co., 71 P. 198, 30 Wash. 676. 


See Manning v. Chesapeake & Po- 
tomac Telephone Co., 18 App.D.C. 191 
[rev on other grounds 22 S.Ct. 881, 
186 U.S. 238, 46 L.Ed. 1144] (dictum, 
that mandamus, rather than injunc- 
tion, is probably the proper remedy). 


[a] Fact that penalty is provided 
by statute (1) for a discriminatory 
failure or refusal to serve does not 
affect the remedy by mandamus, the 
former remedy being merely cumula- 
tive. Central Union Telephone Co. v. 
State, 19 N.E. 604, 118 Ind. 194, 10 
Am.S.R. 114. (2) Penalties for dis- 
erimination see infra § 133. 

Propriety of mandamus as remedy 
against telegraph or telephone com- 
pany in general see Mandamus § 501. 


etc., 


27. Anderson v. Mt. Sterling Tele- 
phone Co., S.W. 1119, 27 Ky.L. 
868; Sterne v. Metropolitan Tele- 


phone & Telegraph Co., 53 N.Y.S. 467, 
33 App.Div. 169; Central Dist., etc., 
Tel. Co. v. Com., 7 A. 926, 114 Pa. 592; 
Keith v. National Tel. Co., [1894] 2 
Ch. 147. See Manning v. Chesapeake 
& Potomac Telephone Co., 18 App.D.C. 
191 [rev on other grounds FO-SiOt. Sey 
186 U.S. 238, 46 L.Ed. 1144] (where 
the court, although suggesting that 
mandamus may be the proper and an 
adequate remedy, considered on its 
merits a suit for an injunction in 
which the parties did not raise the 
question of the form of remedy). 


Enforcement of contract for tele- 
phone service by injunction against 
discontinuance see Injunctions § 350. 


23. Wright v. Glen Telephone Co., 
99 N.Y.S. 85, 112 App.Div. 745; Wil- 
liams v. Maysville Telephone Co., 82 
Sw. 995, 119 Ky. 33, 26 Ky.L. 945. 

Mandatory injunction to compel 
performance of duty by public utili- 
ties in general see Injunctions § oie. 

29. -Ga.—Southern Bell Telephone 
& Telegraph Co. v. Harle, 45 S.E. 819, 


‘ 
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118 Ga. 506. 
Ky.—Cumberland Telephone & Tel- 
egraph Co. vy. Hendon, 71 S.W. 435, 


114 Ky. 501, 24 Ky.L. 1271, 102 Am.S. 
R. 290, 60 L.R.A. 849; Owensboro- 
Harrison Tel. Co. v. Wisdom, 62 S.W. 
529, 23 Ky.L. 97. 


La.—Barton v. Cumberland Tele- 
Poe © Telegraph Co., 40 So. 590, 116 
a. 3 


Miss.—Cumberland Tel., etc., Co. v. 
Hobart, 42 So. 349, 89 Miss. 252, 119 
Am.S.R. 702; Cumberland Tel., etc., 
Co. v. Baker, 37 So. 1012, 85 Miss. 486. 


Mont.—Ashley vy. Rocky Mountain 
pal Telephone Co., 64 P. 765, 25 Mont, 


S.C.—Gwynn y. Citizens’ Telephone 
Co., 48 S.E. 460, 69 S.C. 434, 104 Am. 
Soe 81936 RAG lid 


_ [a] Damages for annoyance and 
inconvenience as well as actual loss 
sustained may be allowed in cases of 
wrongful removal or refusal to install 
a telephone. Cumberland Tel., etc., 
Co. v.. Hobart, 42 So. 349, 89 Miss. 
252, 119 Am.S.R. 702. 


[b] Loss of profits—Where the 
arbitrary refusal of a company to ren- 
der service to plaintiff has practical- 
ly destroyed one branch of his busi- 
ness, he is entitled to recover the 
prospective profits from such branch; 
and under evidence showing that the 
business had been growing, a verdict 
based upon the rate of reasonable in- 
crease shown will not be set aside 
as excessive. Owensboro-Harrison 
Tel. Co. v. Wisdom, 62 S.W. 529, 23 
Key Oc 


[c] Where no pecuniary loss is 
shown from the unjustifiable discon- 
nection of a physician’s telephone, 
the measure of damages is the 
amount paid for service during the 
time that ‘such disconnection contin- 
ued, in the absence of any facts au- 
thorizing a recovery of punitive dam- 
ages. Cumberland Telephone & Tel- 
egraph Co. v. Hendon, 71 S.W. 435, 114 
Ky. 501, 24 Ky.L. 1271, 102 Am.S.R. 
290, 60 L.R.A. 849. 


[d] Competency of evidence.—A 
physician cannot, in an action for 
cutting off his telephone service, re- 
cover for loss of practice proved only 
by his own testimony that certain 
persons told him that they had tried 
to reach him by telephone to secure 


his services. Cumberland Tel., etc., 
Co. v. Hicks, 42 So. 285, 89 Miss. 
270. 

[e] Mitigation of damages.—(1) 


In an action for damages for discrim- 
inatory refusal to furnish telephone 
service to plaintiff, the company may 
show that its switchboard was full, in 
order to mitigate the damages; but 
recovery is not precluded by such 
fact. Gwynn v. Citizens’ Telephone 
Co., 48 S.B. 460, 69 S.C. 434, 104 Am. 
SOMES TOM GT ralln Eee Act edible (2) eine cen 
action for damages for the wrongful 
removal of a telephone, the company 
may show in mitigation of damages 
that it offered to replace the instru- 
ment on payment by the patron of 
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the irladequacy of the company’s equipment.?2 A 
patron against whom the company, in contracting 
with him to furnish its service, has discriminated 
unjustly as to rates may elect to rescind the con- 
tract,** and on so doing is not required to surrender 
the service,** in view of the public duty of the com- 
pany to furnish it,?> but may retain it and pay for 
its reasonable value, not exceeding the rates charged 
to other patrons.?® 
was discriminatory and excessive may be shown in 
an action by the company to compel its payment.?7 


The fact that a rate or charge 


certain expenses, since the patron is 
required to do every act within his 
power to reduce his damages, and 
his payment of such expenses would 
not have prevented an action for dam- 
ages for the wrongful removal. Ash- 
ley v. Rocky Mountain Bell Telephone 
Co., 64 P. 765, 25 Mont. 286. 


Damages for: 


Failure to repair or restore service 
after interruption see supra § 87. 


Inadequacy of service or facilities see 
supra § 85. 


Negligence or fault in connection 
with acceptance, transmission, and — 
delivery of telegraph messages see 
infra §§ 260-323. : 


Penalties for discrimination see in 
fraes§ 133. : 


30. Southern Bell Telephone & 
Telegraph Co. v. Earle, 45 S.B. 319, 
118 Ga. 506; Barton v. Cumberland 
Telephone & Telegraph Co., 40 So. 590, 
116 La.125. 


[a] Ilustration.—Punitive dam- 
ages are recoverable in an action for 
the wanton removal of a telephone 
from the premises of a merchant and 
grocer, whereby his customers were 
prevented from communicating with 
him and he was humiliated on ac- 
count of the impression conveyed to 
his customers that he was without 
sufficient money to carry on his busi- 
ness. Southern Bell Telephone & Tel- 
egraph Co, v. Harle, 45 S.E. 319, 118 
Ga. 506. 


31. Cumberland Tel., etc., Co. v. 
Hendon, 71 S.W. 435, 114 Ky. 501, 24 
Ky.L. 1271, 102 Am.S.R.°290; 60. LR. 
A. 849; Cumberland Tel., ete., Co. v. 
Baker, 37 So. 1012, 85 Miss. 486; 
Gwynn v. Citizens’ Tel. Co., 48 S.B. 
460, 69 S.C. 484, 104 Am.S.R. 819, 67 
aR Ae Vis 


$2. Gwynn v. Citizens’ Tel. Co., su- 
pra. ; 


Damages for failure to furnish ad- 
equate service or facilities in general 
see supra § 85. 


33. Postal Telegraph-Cable Co. v. 
Associated Press, 162 N.Y.S. 4, 175 
App.Div. 538. See Clinton-Dunn Tel- 
ephone Co. v. Carolina Telephone & 
Telegraph Co., 74 S.E. 636, 159 N.C. 
9 (holding that a contract for the use 
by one company of the lines of an- 
other will be annulled where discrim- 
inatory as to rates), 


34. Postal Telegraph-Cable Co. v. 
Associated Press, 162 N.Y.S. 4, 175 
App.Div. 538. 


35. Duty to serve all applicants: 


In general see supra § 84. 
Impartiality of service in general see 
supra § 90. 


86. Postal Telegraph-Cable Co. v. 
Associated Press, 162 N.Y.S. 4, 175 
App.Div. 538. See to same effect Clin- 
ton-Dunn Telephone Co. v. Carolina 
Telephone & Telegraph Co., 74 S.H. 
G36, Looe NCL 9: 


87. Postal Telegraph-Cable Co. v. 
Associated Press, 127 N.E. 256, 228 
N.Y. 370. 
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[§ 96] A. In General. One engaged in the busi- 
ness of furnishing telegraph*®® or telephone*® serv- 
ice to the public, or such other business involving 
the transmission of intelligence by electricity as 
ticker or market quotation service,*? electric bur- 
elar or fire alarm service,*? wireless telegraph serv- 
ice,*? or radio broadeasting,** is, like every other 
public utility,4® on account of the quasi-public na- 
ture of the business,** subject to control and regula- 


38. Cross references: 


Federal regulation of interstate tel- 
egraph and telephone business and 
cempanies see Commerce §§ 35, 40, 
58, 103. 


Regulation of: 


Construction, equipment, and main- 
tenance see supra §§ 50-54. 


Rates and charges see infra §§ 108— 
114. 


Right to engage on business and 
construct. lines and system see 
supra § 29. 

Right of company to prescribe rules 
for conduct of its business and fur- 

nishing of service see supra § 89. 


°89. Western Union Tel. Co. v. My- 
att, 98 F. 335; State v. Western Un- 
ion Telegraph Co., 87 N.E. 641, 172 
Ind. 20; Western Union Telegraph 
Co. v. Foster, 113 N.E, 192, 224 Mass. 
365 [rev on other grounds 38 S.Ct. 
Solty 05, (62, Uke Bd. L006 Ti; 
State v. Superior Court of King Coun- 
ty,)120 P. 861,’ 67..Wash. 37, L.R.A. 
L915C 287, Ann.Cas.1913D* 78. See 
Bast Boyer Telephone Co. v. Incorpo- 
rated Town of Vail, 147 N.W. 327, 166 
Iowa 226 (dictum). 


[a] Classification separate from 
telephone and other companies.—Tel- 
egraph companies, because of the na- 
ture of their business and the peculiar 
duties assumed by them in carrying 
it on, may be classified separately 
and distinctly, for purposes of regu- 
lation, from telephone companies and 
other agencies for the transmission 
of intelligence. Stewart v. Western 
Union Telegraph Co., 76 S.H. 111, 93S. 
C. 119; Simmons v. Western Union 
Tel. Co., 41 S.H, 521, 63 S.C. 425, 57 
L.R.A. 607. 


Acceptance, transmission, and de- 
livery of messages by telegraph com- 
panies in general see infra §§ 153-323. 


49. U.S.—Southern Bell Telephone 
& Telegraph Co. v. Town of Calhoun, 
Aoi. ood. 


Cal.—California Fireproof Storage 
Co. v. Brundige, 248 P. 669, 199 Cal. 
US SyecAu) PAA, Ete (Sd. 


Colo.—Wolverton v. Mountain 
States Telephone & Telegraph Co., 
142 P. 165, 58 Colo. 58, Ann.Cas.1916C 
W716. 


D.C.—Manning v. Chesapeake & Po- 
tomac Telephone Co., 18 App.D.C. 191 
[rev on other grounds 22 S.Ct. 881, 
186 U.S. 238, 46 L.Ed. 1144]. 


Fla.—Town of Brooksville v. Flor- 
ida Télephone Co., 88 So. 307, 81 Fla. 
436; State v. Southern Telephone & 
Construction Co., 61 So. 506, 65 Fla. 
270. 


Til. State Public Utilities Com- 
mission v. Noble, 118 N.E. 910, 275 
Te 20. 

Ind.—Central Union Telephone Co. 


v. State, 5 N.E. 721, 106 Ind. 1; Hock- 
ett v. State, 5 N.H. 178, 105 Ind. 250, 


TELEGRAPHS AND TELEPHONES 


VI. REGULATION®® 
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lie.®3 


55 Am.S.R. 201; Mooreland Rural 
Telephone Co. v. Mouch, 96 N.B. 193, 
48 Ind.App. 521. Compare Winfield 
v. Public Service Commission of In- 
diana, 118 N.H. 531, 187 Ind. 53 (hold- 
ing that, even if it be assumed that 
the state may so contract as to pre- 
vent itself from exercising powers of 
regulation, or authorize a municipal- 
ity so to do, a provision in a fran- 
chise granted to a telephone company, 
that the franchise is granted and 
shall be enjoyed subject to all laws 
passed or which may be passed by 
the state legislature for the regula- 
tion and control of telephone com- 
panies, makes such company subject 
to state regulation). 


Iowa.—East Boyer Telephone Co. 
v. Incorporated Town of Vail, 147 N. 
W. 327, 166 Iowa 226. 


Kan.—Crouch v. Arnett, 
71 Kan. 49. 


La.—Swayze v. Monroe, 40 So. 926, 
116 La. 643. 


Mass.—Mentzer v. New England 
Telephone & Telegraph Co., 177 N.E. 
549; New England Telephone & Tel- 
egraph Co. v. Department of Public 
Utilities, 159 N.E. 743, 262 Mass. 137, 
56 A.L.R. 784. 


Mo.—State v. Kinloch Tel. Co., 67 
S.W. 684, 93 Mo.App. 349. 


Ohio.—Celina & Mercer County Tel- 
ephone Co. v. Union-Center Mut. Tel- 
ephone Ass’n, 133 N.E. 540, 102 Ohio 
St. 487, 21 A.L.R. 1145. 


Okl.—Pioneer Telephone & Tele- 
graph Co. v. State, 144 P. 1060, 45 OkKl. 
31; Pioneer Telephone & Telegraph 
Co. v._ State, 134-P. 398, 38 Okl. 554; 
Hine v. Wadlington, 109 P. 301, 26 
Okl. 389. 


Va.—Com. v. Staunton Mut. Tele- 
phone Co., 114 S.E. 600, 134 Va. 291. 


Wash.—State v. Skagit River Tele- 
phone & Telegraph Co., 147 P. 885, 
151 P. 1122, 85 Wash. 29 [mod on 
other grounds 155 P. 144, 89 Wash. 
625]; State v. Superior Court of King 
County, 120 P. 861; 67 Wash. 87, L.R. 
A.1915C 287, Ann.Cas.1918D 78. 


W.Va.—Lowther v. Bridgeman, 50 
S.E. 410, 57 W.Va. 306. 


Telephone service generally see in- 
fra §§ 329-371. 


41. Western Union Telegraph Co. 
v. State, 76 N.E. 100, 165 Ind. 492, 3 
L.R.A.N.S. 153; Western Union Tele- 
graph Co. v. Foster, 113 N.E. 192, 224 
Mass. 365 [rev on other grounds 388 S. 
Ct. 438, 247 U.S. 105, 62 L.Ed. 1006]. 


Ticker or market quotation service 
generally see infra § 328. 


42. Holmes’ Electric Protective 
System v. Williams, 127 N.E. 315, 228 
N.Y. 407. 


Electric burglar and fire alarm 
service generally see infra § 373. 


43. Marconi Wireless Telegraph 


79 P. 1086, 
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“ 


tion by the publie for the common good,*” not only 
as to the public safety, security, and eonvenience,** 
but also as to charges*® and discriminations ;°° and 
the same rule applies whether the business is car- 
ried on by a corporation or a natural person?! or 
copartnership,®? and applies as well to mutual com- 
panies as to stock or other companies, where they 
are offering or furnishing service to the general pub- 
Strictly private business of a telephone or 


Co. of America v. Northern Pacific S. 
S. Co., 173 P. 103, 36 Cal.App. 653. 


Wireless telegraph service general- 
ly see infra § 378. 


44, General Electric Co. v. Federal 
Radio Commission, 31 F.(2d) 630; 
White v. Federal Radio Commission, 
29 F.(2d) 113; Chicago Federation of 
Labor v. Federal Radio Commission, 
59 App.D.C. 333, 41 F.(2d) 422. 


[a] Operation before enactment of 
regulatory statute as precluding ex- 
ercise of power.—The construction 
and operation of a radio broadcasting 
plant under licenses obtained prior to 
the enactment of a statute providing 
for the regulation of such business 
does not create property rights which 
may be asserted against the exercise 
of the reguiatory power. -White v. 
eororee Radio Commission, 29 F.(2d) 


_ Radio broadcasting generally see 
infra §§ 379-387. 


45. See Public Utilities §§ 20-23. 


Telegraph or telephone company as 
public utility see supra § 12. 


46. See supra § 11. 


47. See cases supra notes 39-44; 
pipe ae infra this note, and notes 


[a] Effect of patents for instrnu- 
ments or appliances.—The fact that 
telephone or telegraph instruments 
or appliances are patented under the 
laws of the United States, while such 
patents vest in the patentee the ex- 
clusive right for a limited time to 
make, vend, and use the instruments 
or appliances covered thereby, does 
not deprive the state of its right to 
regulate and control their use. Cen- 
tral Union Telephone Co. v. State, 5 
N.E. 721, 106 Ind. 1; Hockett v. State, 
SON 178, 105 Ind. 250,.55 Am.R. 


48. Western Union Tel. Co. v. My- 
att, 98 F. 335; State v. Skagit River 
Telephone & Telegraph Co., 147 P. 885, 
151 P. 1122, 85 Wash. 29 [mod on oth- 
er grounds 155 P. 144, 89 Wash. 625]. 


_Regulation of service and facili- 
La to be furnished see infra §§ 98-— 


49. Western Union Tel. Co. v. My- 
att, 98. BY.336. 


Regulation of rates and charges see 
infra §§ 108-114. 


50. Western Union Tel. Co. v. My- 
att, 98 BF. 335. 


Discriminations in general see su- 
pra §§ 90—95. 


51. Hine v. Wadlington, 109 P. 301, 
26 Okl. 389; Lowther v. Bridgeman, 
50 S.H. 410, 57 W.Va. 306. 


52. State v. Four Lakes Telephone 
Co., 169 N.W. 480, 141 Minn. 124. 


53. U.S.—Batesville Telephone Co, 
v. Public Service Commission of Indi-= 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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telegraph company, however, not constituting any 
part of its business with the general public, is not 
subject to regulation by law,°* nor is a telephone or 
telegraph system which is maintained for the pri- 
vate use of particular persons and not for service 
to the general public.®®> The regulatory authority 
is a legislative function,®® founded in the police pow- 
er,°‘ and a legislative body cannot by contract or 
otherwise surrender such power or deprive itself of 
the right to make proper police regulations govern- 
ing the business and service of such a company,®® 
nor is the making of proper regulations prevented 
by the existence of a contract between the company 
and another which may thereby be rendered partial- 
ly or wholly invalid.® The exercise of such power 
by a state is not precluded by the federal Post Roads 
Act of July 24, 1866,°° nor do the provisions of 
the constitution of the United States giving the 
congress control over interstate commerce prevent a 
state from imposing regulations designed for the 
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safety and welfare of the local public,*! or exempt 
a company from state control as to its domestic 
business, although it is also engaged in interstate 
business. ©? 


[§ 97] B. Scope and Extent. The power of the 
state to regulate and control telegraph and telephone. 
companies, and the like, is not absolute,®* but is 
subject to the constitutional guaranties against dep- 
rivation of property without due process of law*+ 
and denial of the equal protection of the laws; 
and the fact that the regulatory power is inherent 
in the legislature does not preclude judicial inquiry 
into the effect of a given regulation upon the sub- 
stantial rights of persons or companies subject there- 
to.°° Moreover a company’s right to manage its 
own business cannot be unreasonably curtailed un- 
der the guise of regulation,®? and the details or 
methods by which the service is rendered cannot 
be controlled so long as no detriment results to the 
interest of the public or individuals;®* nor can a 


a ee Se NE ee ee Re ee Re ee NNT ee 


ana, 38 F.(2d) 511 [rev on other 
grounds 46 F.(2d) 226]. 


Ill.—State Public Utilities Com- 
meson v. Noble, 113 N.E. 910, 275 
- ne 


Ohio.—Celina & Mercer County Tel- 
ephone Co. v. Union-Center Mut. Tel- 
ephone Ass’n, 133 N.E. 540, 102 Ohio 
St. 487, 21 A.L.R. 1145. 


Okl.—Pioneer Telephone & Tele- 
graph Co. v. State, 144 P. 1060, 45 
Okl. 31. 


Va.—Com. v. Staunton Mut. Tele- 
phone Co., 114 S.E. 600, 134 Va. 291. 


See State v. Trego County Co-op. 
Telephone Co., 212 P. 902, 112 Kan. 
701 (holding that where a mutual 
company enlarges its business by fur- 
nishing its service and facilities to 
nonmembers, and permits its proper- 
ties to be used by the general public 
as a public utility system, it becomes 
subject to public regulation); State 
ex rel. Lohman & Farmers’ Mut. Tel- 
ephone Co. v. Brown, 19 S.W.(2d) 
1048, 323 Mo. 818 (holding that a mu- 
tual telephone company, operated to 
give service to its own members only 
except as to one line, which is devoted 
to public use, is subject to regula- 
tion as to such line). 


54. Chesapeake & Potomac Tele- 
phone Co. v. Manning, 22 S.Ct. 881, 186 
U.S. 238, 46 L.Ed. 1144 (construction 
of private intra-office telephone sys- 
tem, not connected with general or 
public telephone system, but for pri- 
vate use of persons in the office or 
building for communicating among 
themselves). 


55. Cal.—Peo. v. Orange County 
Farmers’ & Merchants’ Ass’n, 204 P. 
873, 56 Cal.App. 205. 


Ill.—State Public Utilities Commis- 
sion v. Okaw Valley Mut. Telephone 
Ass’n, 118 N.E. 760, 282 Ill. 336; State 
Public Utilities Commission vy. Beth- 
any Mut. Telephone Ass’n, 110 N.E. 
334, 270 Ill. 183, Ann.Cas.1917B 495. 


Kan.—Andrews v. Richards, 226 P. 
793, 116 Kan. 344. 


Mo.—State ex rel. Lohman & Farm- 
ers’ Mut. Telephone Co. v. Brown, 19 
S.W.(2d) 1048, 323 Mo. 818. 


Neb.—State v. Southern Elkhorn 
Telephone Co., 183 N.W. 562, 106 Neb. 
342. 


Ohio.—Gratiot & Brownsville Tele- 
phone Co. v. Brownsville Farmers 
Telephone Co., 15 OhioCir.Ct.N.S. 508, 
24 OhioCir.Ct. 237 faff 13 OhioN.P.N. 
S. 429]; Montpelier Telephone Co. v. 


Montpelier Mutual Telephone Co., 16 
OhioN.P.N:S. 177. 


Okl.—Limestone Rural Telephone 
Corvin Best 155)" PR: .9014) 56) Okl85: 
Twin Valley Telephone Co. v. Mitch- 
ell 13" Py 9145-27 Ol. 1388) 38 TRA: 
N.S. 235, Ann.Cas.19120 582. 


See Commonwealth v. Staunton 
Mut. Telephone Co., 114 S.E. 600, 134 
Va. 291 (recognizing the rule). 


[a] Use of public streets by pri- 
vate system for its poles and wires 
does not subject the system to regula- 
tion as if it were a public service 
company, although such use may be a 
diversion of the streets from their 
legitimate function and be unauthor- 
ized or improper. State Public Utili- 
ties Commission v. Bethany Mut. Tel- 
ephone Ass’n, 110 N.E. 334, 270 Ill. 
183, Ann.Cas.1917B 495. 


[b] Mere fact that company has 
word “mutual” in its name, however, 
or that it fails to charge rates high 
enough to show a profit, does not es- 
tablish that it is a mutual company, 
or not subject to public regulation 
and control, the test being whether 
it is a public utility, operated for the 
public use. Commonwealth y. Staun- 
ton Mut. Telephone Co., 114 S.E. 600, 
134 Va. 291. 


56. Nebraska Telephone Co. v. 
State, 76 N.W. 171, 55 Neb. 627, 45 
ERA 113; 


57. State v. Western Union Tel. 
Co., 87 N.E. 641, 172 Ind. 20; Hockett 
v. State, 5 N.E. 178, 105 Ind. 250, 55 
Am.R. 201; East Boyer Telephone 
Co. v. Incorporated Town of Vail, 147 
N.W. 3827, 166 Iowa 226; State v. 
Skagit River Telephone & Telegraph 
Co.; 147 P. 885, 151, P. 1122, 85 Wash. 
29 [mod on other grounds 155 P. 144, 
89 Wash. 625]. 


Police power generally see Consti- 
tutional Law §§ 412-443. 


58. Michigan Tel. Co. v. City of 
Charlotte, 93 F. 11 [app dism 98 F. 
1006, 38 C.C.A. 695]. But see Win- 
field v. Public Service Commission 
of Indiana, 118 N.E. 531, 187 Ind. 53 
(contrary dictum). 


59. Public Service Commission v. 
Girton, 128 N.E. 690, 189 Ind. 627; 


‘Northern Indiana & Southern Michi- 


gan Telephone, Telegraph & Cable Co. 
v. People’s Mut. Telephone Co. of La 
Grange, 119 N.E. 212, 187 Ind. 486. 


60. Michigan Tel. Co. v. City of 
Charlotte, 93 F. 11 [appeal dism 98 
F. 1006, 38 C.C.A. 695]; State v. West- 
ern Union Telegraph Co., 90 P. 299, 


75 Kan. 609 [rev on other grounds 30 
S.Ct. 190, 216-U.S..1,, 54 DeWd. 355): 
American Telegraph & Telephone Co. 
v. Harborcreek Tp., 23 Pa.Super. 437; 
Western Union Telegraph Co. v. State, 
(Tex.Civ.App.) 121 S.W. 194 [rev on 
coe, ‘grounds 126 S.W. 1197, 103 Tex. 


Application and effect of Post 
Roads Act as to telersravh and tele- 
ea companies in general see supra 


61. Michigan Tel. Co. v. City of 
Charlotte, 93 F. 11 [appeal dism 98 
F. 1006, 38 C.C.A. 695]. 


Regulation of interstate commerce 
as extending to telegraph and tele- 
phone business and companies see 
Commerce §§ 35, 40, 58, 103. 


62. Western Union Tel. 
State Railroad Commission, 
15, 74 Miss. 80. 


63. Western Union Tel. Co. v. My- 
atts. 980 E33. 


64. Western Union Tel. Co. v. My- 
att, supra; New England Telephone 
& Telegraph Co. v. Department of 
Public Utilities, 159 N.B. 7438, 262 
Mass. 137, 56 A.L.R. 784; State v. 
Skagit River Telephone & Telegraph 
Co., 147 PB. 885, 151 P. 1122, 85 Wash. 
29 [mod on other grounds 155 P. 144, 
89 Wash. 625]. 


Due process of law in general see 
Constitutional Law §§ 956-1099. 


65. Western Union Tel. Co. v. My- 
att, 98 F. 335; see Swayze v. Monroe, 
40 So. 926, 116 La. 643 (recognizing 
the rule). 


Equal protection of the laws in gen- 
eral see Constitutional Law §§ 874- 
955. . 


66. Manning v. Chesapeake & Po- 
tomac Telephone Co., 18 App.D.C. 191 
[rev .on other grounds 22 S.Ct. 881, 186 
U.S. 238, 46 L.Ed. 1144]. 


67. New England Telephone & Tel- 
egraph Co. v. Department of Public 
Utilities, 159 N.E. 743, 262 Mass. 137, 
56 A.L.R. 784. 


68. State v. Southwestern Bell 
Telephone Co., 170 P. 26, 102 Kan. 
318, L.R.A.1918E, 299; Home Tele- 
phone Co. v. City of Carthage, 139 S. 
W. 547, 235 Mo. 644, 48 L.R.A.N.S. 
1055, Ann.Cas.1912D 301. 


[a] Thus (1) the substitution of a 
new wire for an old one, or a copper 
wire for an iron wire, or a longer line 
of communication for a shorter or 
more direct one, cannot be interfered 


Conrix: 
21 So. 
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company be compelled to furnish a service which 
it has not held itself out as undertaking to fur- 
nish,®® although it cannot defeat regulation by pro- 
fessing an undertaking to furnish the service in a 
particular way only.7° Regulations must be reason- 
able,*1 and unjust or unreasonable regulations are 
not enforceable.72 It has been pointed out that, 
by the very nature of the subject matter, telegraph 
and telephone companies are not necessarily regu- 
ulatable by the same rule or mode that is applicable 
to railroads and the like.*? 


[§ 98] C. Regulation of Service and Facilities To 
Be Furnished’4—1. In General. Under the general 
power of the state to regulate telegraph and tele- 
phone companies, and the like, for the common 
good,’® it has authority to regulate the service ren- 
dered by such companies, and to compel adequate 
service to be given and adequate facilities furnish- 
ed,7® including power to compel the furnishing of 
service without diserimination;’7 and a company’s 
right, or lack of it, under its charter or the law to 
furnish a particular service is not material to the 
question of the state’s power to regulate such serv- 
ice or to require that it be adequate, where the com- 
pany is in fact holding itself out as furnishing the 
service in question.*® Where two companies have 
agreed to divide the territory along a specified line, 
but have not in practice respected such agreement, 
one company may be required in a proper case to 
furnish service to a person on the other side of the 
dividing line.7® A company is entitled to reasona- 
ble consideration in the enforcement of its duty to 
serve all proper applicants, where it is unable at 
once to obtain necessary lines or equipment.’° 
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[§ 99] 2. Establishment and Discontinuance of 
Offices.°1 A board or commission has no power, un- 
der a statute conferring upon it authority to require 
the installation and»maintenance of telegraph sta- 
tions or offices, to prescribe the precise place within 
the community at which such an office shall be lo- 
cated,®? or to require the removal of an office from 
one location to another.8? A telegraph company 
ordinarily cannot be required to continue an office, 
or maintain an operator there, where the receipts of 
such office are inadequate to pay for such mainte- 
nance,*+ and a statute requiring the maintenance 
of an office at each of specified places or cities does 
not limit the right of the company to discontinue 
service at an office which is not self-supporting, or 
the power of the commission to relieve it of the 
duty of maintaining such office.*° A statute, how- 
ever, requiring a company to apply to, and obtain 
the permission of, the commission before discontin- 
uing an office or station is not unconstitutional,** 
and under such a provision it is unlawful to close 
an office and cease business thereat until the com- 
mission’s consent has been obtained;®* but in the 
absence of such statute a rule or order of the com- 
mission prohibiting the discontinuance of an office 
without first obtaining its consent 1s unreasonable 
and unauthorized,’* although the commission may 
properly require that notice of an intention to dis- 
continue an office be given it in advance of the dis- 
continuance, in order to minimize the inconvenience 
to the public.*® 


[§ 100] 3. Office Hours.°®° The state, or an agen- 
ey to which it has delegated its regulatory author- 
ity,®! has the power to make reasonable regulations 


with by the state or a commission, 
unless the efficiency of the service is 
impaired or some incidental injury re- 
sults. State v. Southwestern Bell 
Telephone Co., 170 P. 26, 102 Kan. 318, 
L.R.A.1918H 299. (2) A municipal 
corporation empowered to regulate 
rates is without authority to prohibit 
the use of party line telephones. 
Home Telephone Co. v. City of Carth- 
age, 139.S.W. 547, 235 Mo. 644, 48 L. 
R.A.N.S. 1055, Ann.Cas.1912D 301. 


69. Mentzer v. New England Tele- 
phone & Telegraph Co.,':177 N.H. 549, 
276 Mass. 478; New England Tele- 
phone & Telegraph Co. v. Department 
of Public Utilities, 159 N.E. 743, 262 
Mass. 137, 56 A.L.R. 784. See Bess v. 
Citizens’ Telephone Co., 287 S.W. 466, 
815 Mo. 1056 (recognizing the rule). 
Compare Western Union Telegraph 
Co. v. State, 101 S.W. 748, 82 Ark. 309, 
12 Ann.Cas. 82 (recognizing the rule, 
but holding that a statute requiring 
all telegraph companies doing busi- 
ness in the state to accept and trans- 
mit all messages tendered to them 
does not require a company having 
the right only to do an interstate 
business to accept intrastate messag- 
es tendered to it); Chicago, B. & Q. 
R. Co. v. Reed, 217 P. 322, 114 Kan. 
190 (apparently recognizing the rule, 
but holding that where a railroad 
company, by some arrangement with 
a telegraph company, has been offer- 
ing and furnishing commercial tele- 
graph service to the public, an order 
of the public utilities commission re- 
quiring the improvement of such 
Service in particular respects is not 
an attempt to require the railroad 
company to undertake a service which 
it does not hold itself out to perform, 


but is merely a requirement that the 
service being furnished by it shall be 
improved). 


Regulation of service and facili- 
Hee to be furnished see infra §§ 98— 


70. New England Telephone & Tel- 
egraph Co. v. Department of Public 
Utilities, 159 N.H. 743, 262 Mass. 137, 
56 A.L.R. 784. 


71. Southern Bell Telephone & 
la: Co. v. Town of Calhoun, 287 


72. Alabama Public Service Com- 
mission v. Western Union Telegraph 
Co., 94 So. 472, 208 Ala. 243. 


73. State v. Western Union Tele- 
graph Co., 118 So. 478, 96 Fla. 392; 
Village of Stoney Point v. Bell Tele- 
phone Co., 18 Can.R.Cas. 319. 


74. Duty of companies as to serv- 
ri Leese in general see supra 


Necessity of consent of state to dis- 
continuance of service to public see 
supra § 88. 


75. Power of regulation in general 
See supra § 96. 

76. Chicago, B. & Q. R. Co. v. 
Reed, 217 P. 322, 114 Kan. 190, ‘And 
see cases passim supra § 96, 


Character and adequacy of service 
rae facilities in general see supra § 


77. Western Union Telegraph Co. 
v. Foster, 113 N.E. 192, 224 Mass. 365 
[rev on other grounds 38 S.Ct. 438, 
247 U.S. 105, 62 L.Ed. 1006]. 


Discrimination in general see supra 


§§ 90-95. 


78. Chicago, B. & Q. R. Co. v. Reed, 
217 P. 322, 114 Kan. 190. 

79. Beaver Tel. Co. v. Public Utili- 
ties Commission of Ohio, 170 N.E. 
178, 121 OhioSt. 5338. 

Contracts for division of territory 
in general see supra §§ 23-26 

80. Com. v. Meadville Telephone 
Cos) 8 Pa. Dist. osds 


Duty to serve all applicants in gen- 
eral see supra § 84. 

81. Discontinuance of service in 
general see supra § 88 : 

82. State v. Western Union Tele- 
graph Co., 118 So. 478, 96 Fla. 392, 


83. State v. Western Union Tele- 
graph Co., supra. 


84 Chicago, R. I. & P. Ry. Co. v. 
State, 103 P. 617, 24 Okl. 870, 24 L.R. 
A.N.S. 393. 


85. State v. Kansas Postal-Tele- 
Sere ees Co., 150 P. 544, 96 Kan.- 

86. State v. Kansas Postal-Tele- 
graph-Cable Co., supra. i 

87. State v. Kansas Postal-Tele- 
graph-Cable Co., supra. 

8S. Western Union Telegraph Co. 
v. State, 121 P. 1069, 31 Okl. 415. 


89. Western Union Telegraph Co. 
v. State, supra. 


90. Duty of company as to keep- 
me office open in general see supra § 


91. Delegation of regulatory au- 
thority see infra §§ 101, fon yoRe 


For later cases, developments and changes in the law see Annotatiozis, same title and section number, 
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Le ie. ASI es ie ee ae 
4) Pe aeors > x ¥ ee 5 


as to the hours for or during which a telegraph or 
telephone office shall be kept open for business;°2 
but a company may not be compelled to keep its 
office open, at a pecuniary loss, at hours or for pe- 
riods not reasonably justified by the volume and 
character of the public demand for its service.®? 


[§ 101] D. Delegation of Regulatory Power—1. 
In General. The legislature’s power to regulate tel- 
ephone or telegraph companies or business, and the 
like, may be by it delegated to municipal corpora- 
tions®* or to a board or commission;®*> but an at- 
tempt to delegate such power to a court is improper 
and void,®® although provision may validly be made 
for the enforcement of a regulation or the deter- 
mination of a dispute arising thereunder, upon the 
institution of a proper proceeding in court.°7 Where 
municipalities are given authority to regulate com- 
panies situate or operated wholly or principally with- 
in their limits, and power to regulate other compa- 
nies is conferred upon a commission, which agency 
may exercise regulatory power in a particular case 
depends upon the location of the company and the 
scope of its operations.®§ 


[§ 102] 2. Regulation by Commission.°® A pub- 
lie utility commission or other similar board has such 
powers only, with respect to the regulation of tele- 
phone and telegraph companies, and the like, as are 
conferred upon it by statute, either expressly or by 
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implication;1 and it is without authority to make 
rules or regulations as to any matters not within 
the scope of the powers granted or delegated to it.? 
Moreover, the power of a commission is subject to 
any provisions of the statute as to the manner in 
which and extent to which it may be exercised.? It 
has no authority to render judicial judgments or 
decrees,* and its regulation of companies and sery- 
ice is to be exercised by rules or orders affecting 
the public in general, as distinguished from orders 
for individual relief,> except for a violation of a 
valid regulation previously made.* In making rules 
or orders on matters of public concern a commission 
should leave the settlement of private differences 
between the company and another to a court of com- 
petent jurisdiction.’ Under constitutional provi- 
sions authorizing a commission to hear and deter- 
mine complaints against companies, and punish for 
contempts, it acts judicially in such proceedings ;§ 
but in the absence of such provisions it acts quasi- 
judicially only in finding facts and making its or- 
ders.° Orders of a commission are subject to review 
by the courts,?® subject to compliance on the part 
of the person seeking a review with any conditions 
precedent prescribed by the statute;11 and’ while 
it is primarily for the commission to decide what 
regulations are necessary for the proper control of 
a company and the protection of individual and 


92. Chicago, B. & Q. R. Co. v. Reed, 
217 5P) 32274114, Kan. 190. 


93. Twin Valley Telephone Co. v. 
Mitchell, 113 P. 914, 27 Okl. 388, 38 
L.R.A.N.S. 235, Ann.Cas.1912C 682. 


94. Home Tel., etc., Co. v. Los An- 
geles, 29 S.Ct. 50, 211 U.S. 265, 53 L. 
Ed. 176 [aff 155 F. 554]. 


Constitutionality see Constitutional 
Law § 357. 

Municipal regulation of: 
Construction and maintenance of 

lines see supra §§ 50—54. 
Rates and charges see infra § 108. 


95. Western Union Tel. Co. v. My- 
att, 98 F. 335. 


Constitutionality see Constitutional 
Law § 338. : 


Regulation by commission see infra 
§ 102. 

96. New York, ete. Tel. Co. v. 
Bound Brook, 48 A. 1022, 66 N.J.Law 
168. 

Delegation of legislative power to 
judiciary in general see Constitution- 
al Law § 346. 


97. City of Zanesville v. Zanes- 
ville Telephone & Telegraph Co., 59 
N.E. 781, 64 OhioSt. 67, 52 L.R.A. 150, 
83 Am.S.R. 725 [rev 59 N.E. 109, 68 
OhioSt. 442]. 


98. City of Emporia v. Emporia 
Telephone Co., 183 P. 858, 90 Kan. 
118. 


[a] Rule applied.—A telephone 
company located in a city, and operat- 
ing therein and also in the county and 
four adjacent counties, with twenty- 
four hundred stations within the city 
and six hundred outside, and having 
nearly one-fifth in value of its prop- 
erty outside the city, is subject to 
regulation and control by the board of 
commissioners rather than odes 
city. City of Emporia v. m 
Rlauaone Co., 133 P. 858, 90 Kan. 118. 


99. Public utility commissions 
generally see Public Utilities §§ 638— 


164. 


1. State v. Western Union Tele- 
graph Co., 118 So. 478, 96 Fla. 392; 
State v. Southern Telephone & Con- 
struction Co., 61 So. 506, 65 Fla. 270; 
Sylvania Home Telephone Co. v. Pub- 
lic Utilities Commission of Ohio, 119 
N.E. 205, 97 OhioSt. 202; Stoney Point 
Village v. Bell Telephone Co., 18 Can. 
R.Cas,. 319. 


2. State v.' Southern Telephone & 
Construction Co., 61 So. 506, 65 Fla. 
270; State v. Western Union Tel. Co., 
(8) SO S89, LV3 NC. 213, (22 RAS 
570; Mayo v. Western Union Tel. Co., 
16 S.E. 1006, 112 N.C. 343. See West- 
ern Union Telegraph Co. v. Railroad 
Commission of Louisiana, 45 So. 598, 
120 La. 758 (holding that. where the 
constitution empowers the railroad 
commission to make regulations tp 
govern the “tariffs and service’ of 
railroad companies, and to govern the 
“rates” on telephone and telegraph 
lines, the commission is without au- 
thority to regulate telephone and tel- 
egraph service, the discrimination be- 
tween the powers granted as to rail- 
roads and those as to telephones and 
telegraphs being clearly intentional). 


[a] Unauthorized orders are inval- 
id and will not be enforced. State v. 
Southern Telephone & Construction 
Co., 61 So. 506, 65 Fla. 270. See Ala- 
bama Public Service Commission v. 
Western Union Telegraph Co., 94 So. 
472, 208 Ala. 243 (recognizing the 
rule). 


3. Blackledge v. Farmers’ Inde 
pendent Telephone Co. of Red Cloud, 
181 N.W. 709, 105 Neb. 718, 16 A.L.R. 
343. 


4, State v. Southern Telephone & 
Construction Co., 61 So. 506, 65 Fla. 
270. 


5. Batesville Telephone Co. v. Pub- 
lic Service Commission of Indiana, 
46 F.(2d) 226 [rev 38 F.(2d) 511, and 


app dism 52 S.Ct. 1]; State v. South-’ 


ern Telephone & Construction Co., 61 
So. 506, 65 Fla. 270; Oklahoma-Arkan- 
sas Telephone Co. v. Southwestern 


Fe Telephone Co., 291 P. 3, 143 Okl. 


6. State v. Southern Telephone & 
Construction Co., supra. 


7. Western Union Telegraph Co. v. 
Carter, 220 P. 635, 93 Okl. 269. 


8. Pacific Telephone & Telegraph 
Co. v. Eshleman, 137 P. 1119, 166 Cal. 
Sat 50 L.R.A.N.S. 652, Ann.Cas.1915C 


9. State v. Skagit River Telephone 
& Telegraph Co., 151 P. 1122, 147 P. 
885, 85 Wash. 29. 


10. State v. Western Union Tele- 
graph Co., 118 So. 478, 96 Fla. 392; 
State v. Southern Telephone & Con- 
struction Co., 61 So. 506, 65 Fla. 270; 
State, v. Four Lakes Telephone Co., 
169 N.W. 480, 141 Minn. 124; South- 
west Branch of Rural Reciprocal Tele- 
phone Co. v. Dakota Central Tele- 
phone Co., 220 N.W. 475, 53 S.D. 121. 


[a] Certiorari—(1) Whether a 
commission has exceeded its authority 
in making an order may be determined 
on certiorari. Southwest Branch of 
Rural Reciprocal Telephone Co. vy. 
Dakota Central Telephone Co., 220 N. 
IW. 475,53 0S. Dy 121. 1G)" Certionari 
to review acts of public service com- 
missions generally see Certiorari’ § 
96. 


11. See case infra this note. 


[a] Application to commission for 
rehearing.—(1) Under a statute pro- 
hibiting a company from urging or 
relying in any court on any ground 
not set forth in an application to the 
commission for a rehearing of an or- 


(der made by it, constitutional objec- 


tions cannot be raised for the first 
time in a proceeding in court to re- 
view the commission’s order. State 
ex rel. Buffum Telephone Co. v. Pub- 
lic Service Commission, 199 S.W. 962, 
272 Mo. 627, L.R.A.1918C 820. (2) Ap- 
plication for rehearing as prerequisite 
to appeal from order of public utility 
commission in general see Public 
Utilities § 129. 
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community interests in its service,12 and the com- 
mission’s findings of fact are to be regarded, on a 
review, as prima facie just and correct,’* so that 
the burden is upon one complaining of an order 
to show that it is unreasonable or unlawful,?* and 
where there is sufficient evidence to sustain an order 
it will not be disturbed,!® the reasonableness of an 
order is a judicial question!® which is to be deter- 
mined by the facts of each particular case.17 Where 
an order is reasonable on its face, however, it will not 
be disturbed unless clearly wrong or unauthorized ;1§ 
and it has been held that, where it is impossible to 
determine in advance the effect and reasonableness 
of an order, it should be allowed to remain in force 
so that its practical operation may be observed.?® 
An order or regulation which is legislative in char- 
acter cannot be modified or changed by the courts,?° 
but, in proceedings for its review, the order must 
be either approved or set aside in toto,” except as 
it may be separable into distinct and independent 
orders.22, Where a statute prescribes the time for 
appealing from orders of the commission, an order 
from which no appeal is taken within the specified 
time becomes final, in the sense that it is binding 
upon companies or persons thereby affected, provid- 
ed it is within the scope of the commission’s author- 
ity ;23 but a company does not become bound to com- 
ply with an unauthorized, and so unenforceable,?* 


12. Baldwin v. West, 152 A. 907, 
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[§§ 102-103 


order by failing to apply for its vacation or for in- 
junctive relief against its enforcement.?° <A statute 
granting power to regulate matters of service, or a 
regulation made thereunder, is not invalid as im- 
pairing a contract between two companies relating 
to their service or facilities;?* but a commission is 
without authority to make a change in regulations 
which has the effect of interfering with a contract 
made by a company under its jurisdiction, and to 
which it has theretofore given its approval, so long 
as such approval stands unchanged and unrevoked,?? 
except where such contract specifically contemplat- 
ed the possibility of such change or regulation.?* 
Resort should ordinarily be had in the first instance 
to the commission, rather than to the courts, in re- 
spect of matters within the commission’s jurisdic- 
tion,?® and, unless otherwise provided by statute, 
jurisdiction acquired by the commission of a par- 
ticular matter or proceeding is to the exclusion of 
that. of the courts.*° 


[§ 103] E. Licensing and License Fees.?1_ The 
business of furnishing telegraph or telephone serv- 
ice, or the like, to the public is a proper subject for 
license and the exaction of a license fee,?? and, sub- 
ject to the limitation that it may not under such 
guise impose a tax upon or interfere with inter- 
state commerce,*? nor make an exaction for reve- 
nue** or for the privilege of erecting and maintain- 


And see cases infra notes 36, 37. 


160 Md. 202. 


13. City of Coeur d’Alene v. Public 
Utilities Commission of Idaho, 160 P. 
751, 29 Idaho 508. 


14. Michigan State Telephone Co. 
v. Michigan Railroad Commission, 161 
N.W. 240, 193 Mich. 515; Wisconsin 
Telephone Co. v. Railroad Commis- 
sion of Wisconsin, 156 N.W. 614, 162 
Wis. 383, L.R.A.1916E 748. 


15. City of Coeur d’Alene v. Pub- 
lic Utilities Commission of Idaho, 160 
P. 751, 29 Idaho 508. 


16. State v. Four Lakes Telephone 
Co., 169 N.W. 480, 141 Minn. 124. 


17. State v. Western Union Tele- 
graph Co., 118 So. 478, 96 Fla. 392. 


18. Farmers’ & Merchants’ Tele- 
phone Co. of Alma v. Orleans Com- 
munity Club of Orleans, 218 N.W. 583, 
116 Neb. 633; Hooper Telephone Co. 
v. Nebraska Telephone Co., 147 N.W. 
674, 96 Neb. 245. 


19. Wisconsin Telephone Co. v. 
Railroad Commission of Wisconsin, 


156 N.W. 614, 162 Wis. 383, L.R.A. 
1916E 748. 
20. Blackledge v. Farmers’ Inde- 


pendent Telephone Co. of Red Cloud, 
181 N.W. 709, 105 Neb. 713, 16 A.L.R. 
343. 

21. Blackledge v. Farmers’ Inde- 
pendent Telephone Co. of Red Cloud, 
supra. 

22. Blackledge v. Farmers’ Inde- 
pendent Telephone Co. of Red Cloud, 
supra. 

23. State v. Four Lakes Telephone 
Co., 169 N.W. 480, 141 Minn. 124. 


24. See supra note 2 [a]. 


25. Alabama Public Service Com- 
mission v. Western Union Telegraph 
Co., 94 So. 472, 208 Ala. 2438. 


26. Oceana Farmers’ Mut. Tele- 
phone Co. v. United Home Telephone 
Co., 172 N.W. 553, 205 Mich. 662. 


service in general see supra §§ 23-26. 


27. Village of Brussels v. Mc- 
Killop Telephone System, 26 Ont.L. 
29, 21 Ont.W.R. 628; 3 Ont.W.N. 781, 2 
Dom.L.R. 843. 


28. State ex rel. American Tele- 
chronometer Co. v. Baker, 2 P.(2d) 
1099, 164 Wash. 483; Village of Stoney 
Point v. Bell Telephone Co., 18 Can.R. 
Cas. 319. 


29. Oceana Farmers’ Mut. Tele- 
phone Co. v. United Home Telephone 
Co., 172 N.W. 5538, 205 Mich. 662. 


380. Oceana Farmers’ Mut. Tele- 
phone Co. v. United Home Telephone 
Co., supra. 


31. Cross references: 


Compensation for use of streets see 
supra § 49 

Licenses generally see Licenses 37 
C.J. p 162. 

Licensing of radio broadcasting sta- 
tions see infra §§ 381-384. 

Occupation or privilege taxes against 
telegraph and telephone companies 
see Taxation § 323. 

Right to impose license tax as af- 
fected by federal Post Roads Act 
see supra § 32. 


32. Fla.— Ferguson v. McDonald, 
63 So. 915, 66 Fla. 494. 


Kan.—In re Chipchase, 43 P. 264, 
56 Kan. 357. 


Neb.—Western Union Tel. Co. v. 
Fremont, 58 N.W. 415, 39 Neb. 692, 26 
L.R.A. 698. 


N.Y.—Philadelphia vy. 
Cable Co., 21 N.Y.S. 556. 


Pa.—Chester v. Western Union Tel. 
Co., 25 A. 1134, 154 Pa. 464; Allentown 
v. Western Union Tel. Co., 23 A. 1070, 
148 Pa. 117, 33 Am.S.R. 820; Western 
Union Tel. Co. v. Philadelphia, 12 A. 
144, 9 Pa.Cas. 300. 


Tenn.—Western Union Tel. 
Harris, (Ch.App.) 52 S.W. 748. 


Postal Tel. 


Co... v. 


Contra City of Troy v. Western 
Union Telegraph Co., 51 So. 528, 164 
Ala. 482, 27 L.R.A.N.S. 627. 


33. See cases infra this note. 


[a] Construction of statute to 
avoid interference.—A statute impos- 
ing a license fee of a specified sum per 
mile of lines is not to be construed as 
including lines used exclusively and 
entirely for transacting the com- 
pany’s interstate business, and such 
lines should not be included in com- 
puting the tax. Amos v. Postal Tele- 
Fa Res Co., 80 So. 293, 76 Fla. 

oO. 


[b] Loss on intra-state business 
as making fee a burden on interstate 
business.—A telegraph company can- 
not complain that a license tax im- 
posed by a state is a burden on inter- 
state commerce because the com- 
pany’s intra-state business is being 
conducted at a loss, where it has made 
no application for an increase of the 
rates chargeable for such intra-state 
business, and where it has paid the 
license fee for several years, al- 
though, as it claims, such payment 
was made by mistake and inad- 
vertence. Postal Telegranh-Cable Co, 
v. City of Fremont, 41 S.Ct. 279, 255 
U.S. 124, 65 L.Ed. 545 [aff 172 N.W. 
525, 103 Neb. 476]. 


Cross references: 


Authority of state to regulate or in- 
terfere with interstate commerce in 
general see Commerce § 11. 

Licensing corporation doing interstate 
business as interference with inter- 
state commerce in general see Com- 
merce § 158. 


Telegraph and telephone service as 
interstate commerce see Commerce 
§§ 35, 40, 58, 108. 


34. Postal Telegraph-CaL Coritv. 
Borough of Taylor, 24 S.Ct. 208, 192 
U.S. 64, 48 L.Ed. 342; Delaware & At- 
lantic Telegraph & Telephone Co.’s 
Petition, 73 A. 175, 224 Pa. 55, 182 Am. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 103] 


ing poles and wires in the streets,?5 the state or a 
municipality to which it has delegated its power 
may, as a police measure, impose a license fee or 
license tax upon companies engaged in such business 


S.R. 750; Marietta Borough v. Colum- 
bia Telephone Co., 29 Pa.Dist. 32; 
Union Telephone Co. v. Greenville 
Borough, 18 Pa.Dist. 932, 36 Pa.Co. 
197; Postal Telegraph Co. v. City of 
Lancaster, 18 Pa.Dist. 874; Postal 
Telegraph Cable Co. v. Hollidaysburg 
Borough, 17 Pa.Dist. 298; Washington 
Borough v. Western Union Telegraph 
Co., 16 Pa.Dist. 847, 33 Pa.Co. 161; 
Wisconsin Telephone Co. v. City of 
Milwaukee, 104 N.W. 1009, 126 Wis. 1, 
Pe ESR-AEN:S..-581,, 1170;-Am.S:R. 886; 
Wisconsin Tel. Co. v. Oshkosh, 21 N. 
W. 828, 62 Wis. 32. Compare Shelby 
County v. Cumberland Telephone & 
Telegraph Co., 203 S.W. 342, 140 Tenn. 
86 (holding that, even if it be conced- 
ed that a county may, under the police 
power, require a telephone company 
to pay a pole fee to defray the ex- 
penses of regulation and supervision, 
an order of the county board requir- 
ing the payment of such a fee unless 
the service be improved and the 
rates lowered cannot be considered a 
valid exercise of such power, but 
merely an attempt to assess a penalty 
for bad service and high rates); Post- 
al Telegraph-Cable Co. of Norfolk, 
inc; v.\ City of Norfolk, 87° S.H.- 555, 
118 Va. 455 (where a tax imposed by 
a municipal ordinance was held to be 
for revenue, andi charged, for the 
privilege of doing business in the city, 
and not a license or inspection fee). 


[a] No license fee _ collectible 
where no inspection made.—wNo li- 
cense fee may be collected from a 
company to defray costs of inspection 
where no inspection of its poles or 
lines has been made within the time 
for which the license is required to 
be paid, since such fees may be exact- 
ed only to cover costs of inspection 
and not for revenue. Postal Tele- 
graph-Cable Co. v. Borough of Taylor, 
24 S.Ct. 208, 192 U.S. 64, 48 L.Ed. 342; 
Delaware & Atlantic Telegraph & 
Telephone Co.’s Petition, 73 A. 175, 
224 Pa. 55, 132 Am.S.R. 750; Washing- 
ton Borough v. Western Union Tele- 
graph Co., 16 Pa.Dist. 847, 33 Pa.Co. 
161. 


Taxation of telegraph and telephone 
companies and property see Com- 
merce § 136; Taxation § 323. 


35. Postal Telegraph Cable Co. v. 
Hollidaysburg Borough, 17 Pa.Dist. 
298; Wisconsin Telephone Co. v. City 
of Milwaukee, 104 N.W. 1009, 126 Wis. 
1, 1 L.R.A.N.S. 581, 110 Am.S.R. 886. 


Compensation to municipality for 
use of streets see supra § 49. 


36. U.S.—Mackay Telegraph & 
Cable Co. v. City of Little Rock, 39 S. 
Ct. 428, 250 U.S. 94, 63 L.Md. 863 [aff 
199 S.W. 90, 131 Ark. 306]; Atlantic 
& Pacific Telegraph Co. v. Philadel- 
phia, 23 S.Ct. 817, 190 U.S. 160, 47 L. 
Ed. 995; Western Union Telegraph 
Co. v. New Hope, 23 S.Ct. 204, 187 U.S. 
419, 47 L.Ed. 240; Western Union 
Telegraph Co. v. City of Richmond, 
178 F. 310 [aff 32 S.Ct. 449, 224 U.S. 
160, 56 L.Ed. 710]. 


Fla.—Ferguson v. McDonald, 63 So. 
915, 66 Fla. 494. 


Ill.—City of Peoria v. Postal Tele- 
graph-Cable Co., 200 Ill.App. 218 [aff 
113 N.E. 968, 274 Ill. 568]. See City 
of Peoria v. Western Union Telegraph 
Co., 200 Ill.App. 224 [aff 113 N.E. 971, 
275 Ill. 194]. 

Md.—City of Baltimore v. Chesa- 
peake & Potomac Telephone Co. of 
Baltimore City, 120 A. 229, 142 Md. 


TELEGRAPHS AND TELEPHONES 


Mo.—City of Plattsburg v. Peoples’ 
Telephone Co., 88 Mo.App. 306. 


N.Y.—Philadelphia v. Postal Tel. 
Cable Co., 67 Hun 21, 21 N.Y.S. 556. 


Pa.—Allentown v. Western Union 
Wel. Co.,, 28 A. 1070, 148 Pa. 117,133 
Am.S.R. 820; Schellsburg v. Western 
Union Tel. Co., 26 Pa.Super. 348; 
Kittanning Borough v. Western Un- 
ion Tel. Co., 26 Pa.Super. 346; Bor- 
ough of North Braddock v. Central 
District & Printing Telegraph Co., 11 
Pa.Super. 25; Union Telephone Co. v. 
Greenville Borough, 18 Pa.Dist. 932, 
386 Pa.Co. 197; Taylor Borough v. 
Central Pennsylvania Telephone and 
Supply Co., 8 Pa.Dist. 92; Washing- 
ton Borough v. Western Union Tele- 
graph Co., 33 Pa.Co. 161; Marietta 
Borough v. Columbia Telephone Co., 
29 Pa.Dist. 32; Harrisburg City v. 
Penna. Telephone Co., 15 Pa.Co. 518. 
See Athens Borough vy. New York and 
Pennsylvania Telegraph and Tele- 
phone Co., 9 Pa.Dist. 253 (recognizing 
the rule). 


[a] Municipality is not bound to 
furnish supervision for nothing, but 
may subject the company to a rea- 
sonable charge for the expense there- 
of. Postal Telegraph-Cable Co. v. 
Borough of Taylor, 24 S.Ct. 208, 192 
U.S. 64, 48 L.Ed. 342; Atlantic & Pa- 
cific Telegraph Co. v. Philadelphia, 23 
S.Ct. 817, 190 U.S. 160, 47 L.Ed. 995. 


[b] Whether or not municipality 
owns fee of streets in which the 
poles and lines of a company are 
maintained, it has a right to impose 
a license fee for inspection and regu- 
lation. City of Peoria v. Postal Tele- 
graph-Cable Co., 200 Ill.App. 218 [aff 
113 N.B. 968, 274 Ill. 568]. See City 
of Peoria v. Western Union Telegraph 
Co., 200 Ill.App. 224 [aff 113 N.E. 971, 
275 Til. 194]. 


[c] Necessity of maintaining dis- 
tinct inspecting organization.—It is 
not necessary for a municipal corpo- 
ration to maintain a separate and dis- 
tinct organization for the purpose of 
inspecting, regulating, and supervis- 
ing the lines of a company, in order 
to sustain a license fee imposed un- 
der the police power to reimburse it 
for the cost of such inspection and 
regulation. Monessen Borough  v. 
Central District & Printing Telegraph 
Co.. 51 Pa.Super. 452. 


[d] Frequency and character of 
inspections (1) to be made by a mu- 
nicipality, and paid for by imposing 
a license fee, and their reasonable- 
ness, are matters primarily within 
the discretion of the municipal cor- 
poration, and its action will be in- 
terfered with by the courts only fora 
clear abuse of discretion. Monessen 
Borough v. Central District & Print- 
ing Telegraph Co., 51 Pa.Super. 452; 
Union Telephone Co. v. Greenville 
Borough, 18 Pa.Dist. 932, 36 Pa.Co. 
197. .(2) Where the company neglects 
to cause a frequent and thorough in- 
spection of its lines at proper inter- 
vals, the municipality may properly 
make more frequent inspections, and 
accordingly impose a higher license 
fee to cover the cost thereof, than 
would otherwise be reasonable. New 
York & Pennsylvania Telephone & 
Telegraph Co. v. Coudersport. Bor- 
ough, 49 Pa.Super. 46. (3) An ordi- 
nance providing for an_ inspection 
three times weekly, and imposing a 
license fee fixed on the basis of such 
provision, is unreasonable and such 
an abuse of discretion as to call for 
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to cover the cost of police regulation and supervi- 
sion,*® provided the amount of the fee or tax is rea- 
sonably commensurate with such cost.37 


What fee is proper as compensation for services 


the intervention of the courts. Mey- 
ersdale Borough vy. Somerset Tele- 
phone Co., 68 Pa.Super. 385 (holding 
further that in the particular case 
regular inspections two or three times 
a year, with special inspections after 
severe storms, would be sufficient). 


[e] Fee measured by number of 
poles used.—(1) An ordinance impos- 
ing a license fee of a specified sum 
for each pole used by a company ap- 
plies to all poles which may be used 
within the city limits during the life 
of the ordinance. Mackay Telegraph 
& Cable Co. v. City of Little Rock, 
199 S.W. 90, 1381 Ark. 306 [aff 39 S.Ct. 
428, 250 U.S. 94, 63 L.Ed. 863]. (2) 
So poles subsequently brought within 
the city by an extension of the bound- 
aries thereof are to be included in 
computing the fee. Mackay Tele- 
graph & Cable Co. v. City of Little 
Rock, supra. (3) Under such ordi- 
nance the fee applies to poles situate 
on a railroad right of way. Mackay 
Telegraph & Cable Co. v. City of Lit- 
tle Rock, supra. 


{f] Enjoining company from car- 
rying on business until payment.— 
Where it is not alleged that a com- 
pany is insolvent, nor disclosed in 
any way that the relief at law to col- 
lect and enforce payment of a license 
fee is not adequate and complete, a 
bill in equity to enjoin a company 
from conducting its intra-state busi- 
ness because of its failure to procure 
a license and pay the license fee is 
wanting in equity, and a temporary 
injunction should be dissolved. Pos- 
tal Telegraph-Cable Co. v. City of 
Montgomery, 69 So. 428, 193 Ala. 234, 
Ann.Cas.1918B 554. 


Power of municipality to impose 
fee for expense of supervising use of 
streets in general see Municipal Cor- 
porations §§ 3696, 3803. 


37. Postal Telegraph-Cable Co. v. 
Borough of Taylor, 24 S.Ct. 208, 192 
U.S. 64, 48 L.Ed. 342; Atlantic & 
Pacific Telegraph Co. v. Philadelphia, 
23 S.Ct. 817, 190 U.S. 160, 47 L.Ed. 
995; Postal Telegraph Co. v. City of 
Laneaster, 18 Pa.Dist. 874; In re 
Postal Telegraph Cable Co.’s Pet., 17 
Pa.Dist. 1085; Pennsylvania Tele- 
phone Co. v. Gaysport Borough, 17 Pa. 
Dist. 300; Postal Telegraph Cable Co. 
v. Hollidaysburg Borough, 17 Pa.Dist. 
298; Consolidated Telephone Com- 
panies of Pennsylvania v. City of 
Easton, 15 Pa.Dist. 887; In re United 
Telephone and Telegraph Co.’s Peti- 
tion, 215° Pa Dist. -193-¢3 le Pa Commaele 
See City of Peoria v. Postal Tele- 
graph-Cable Co., 200 Ill.App. 218 [aff 
113 N.B. 968, 274 Ill. 568] (holding 
that the cost of supervision is a ma- 
terial factor to be considered in pass- 
ing upon the reasonableness of the 
fee); Delaware & Atlantic Telegraph 
& Telephone Co.’s Petition, 73 A. 175, 
224  Pas-5$)132 Am.S.Re5050: 4 Bell 
Telephone Co. v. Hazleton, 67 Pa.Su- 
per. 264; New York & Pennsylvania 
Telephone & Telegraph Co. v. Couder- 
sport Borough, 49 Pa.Super. 46; Bell 
Telephone Co. v. Coudersport Bor- 
ough, 20 Pa.Dist. 346, 38 Pa.Co. 33 
(all holding that the amount of the 
fee is to be based upon the cost to the 
municipality of the inspection and 
regulation). And see cases supra 
note 36. 


“The expense of such supervision 
determines the amount of the charge; 
and, if it were possible to prove in 
advance the exact cost, that would 
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to be performed and expense incurred in inspecting 
and regulating a company’s poles and wires depends 
upon the facts of the particular case,®* and a fee 
which is reasonable and proper in one municipality 
cannot be taken as the measure of the fee to be ex- 
The fixing of the amount, in 
the first instance, rests largely in the discretion of 
the authorities by whom the requirement of license 


acted in another.®® 


be the limit of the tax. In the nature 
of things, that, however, is ordinarily 
impossible; and so the municipality 
is at liberty to make the charge large 
enough to cover any reasonable an- 
ticipated expenses.’”’ Atlantic & Paci- 
fic Telegraph Co. v. Philadelphia, 23 
S.Ct. 817, 819, 190 U.S. 160, 47 L.Ed. 
995. 


[a] Matters included in cost.—(1) 
The cost of inspecting the poles and 
lines of a company, and of notifying 
the company if a pole or line is found 
not to be in proper condition, should 
be included in the amount to be com- 
pensated by the license fee. Postal 
Telegraph Co. v. City of Lancaster, 18 
Pa.Dist. 874. (2) The cost of issu- 
ing the license is properly included in 
the license fee. New York & Penn- 
sylvania Telephone & Telegraph Co. 
v. Coudersport Borough, 49 Pa.Su- 
per. 46. (3) No allowance should 
be made for granting licenses to 
erect poles. Postal Telegraph Co. 
v. City of Lancaster, supra. (4) No 
amount should be included in the li- 
cense fee on account of the liability 
that might accrue to the municipal 
corporation from the bad condition of 
wires or poles, arising from the neg- 
lect of the company to maintain them 
in proper condition, since such liabil- 
ity is not one which the municipal- 
ity is entitled to recover from the 
company in advance, but is simply 
one of the reasons for an inspection 
and supervision by the municipality. 
Postal Telegraph-Cable Co. v. Bor- 
ough of Taylor, 24 S.Ct. 208, 192 U.S. 
64, 48 L.Ed. 342; Consolidated Tele- 
phone Companies of Pennsylvania v. 
City of Easton, 15 Pa.Dist. 887. (5) 
Nothing should be allowed because a 
city officer or board directs where 
poles shall be erected, or supervises 
their erection, where the system has 
been constructed and is in good condi- 
tion, and it appears that so little di- 
rection and supervision of this nature 
will be required as to make any ex- 
pense thereof merely nominal. Pos- 
tal Telegraph Co. v. City of Lan- 
caster, supra. 


[b] If fee is wumreasonable in 
amount the ordinance imposing it is 
invalid. Postal Telegraph-Cable Co, 
v. Borough of Taylor, 24 S.Ct. 208, 192 
U.S. 64, 48 L.Ed. 342; Postal Tele- 
graph-Cable Co. v. Borough of New 
Hope, 24 S.Ct. 204, 192 U.S. 55, 48 L, 
Ed. 338;  Collingdale’ Borough vy. 
Keystone State Tel., etc., Co. 33 Pa. 
Super. 351. 


Reasonableness of amount of Li- 
cense fee or tax in general see Li- 
censes §§ 41-46. 


38. Delaware & Atlantfe Telegraph 
& Telephone Co.’s Petition, 73 A. 175, 
224 Pa. 55, 182 Am.S.R. 750; Bell Tele- 
phone Co. v. Hazleton, 67 Pa.Super. 
264; Monessen Borough v. Central 
District & Printing Telegraph Co., 51 
Pa.Super. 452; New York & Penn- 
sylvania Telephone & Telegraph Co. 
v. Coudersport Borough, 49 Pa.Super. 
46; Postal Telegraph Co. v. City of 
Lancaster, 18 Pa.Dist. 874. 


39. Atlantic & Pacific Telegraph 
Co. v. Philadelphia, 23 S.Ct. 817, 190 
U.S. 160, 47 L.Ed. 995; Delaware & 
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Atlantic Telegraph & Telephone Co.’s 
feos 738 A. 175, 224 Pa. 55, 132 Am. 
at eaeay 53.0) 


40. Borough of North Braddock v. 
Central District & Printing Tele- 
graph Co., 11 Pa.Super. 25; Union 
Telephone Co. v. Greenville Borough, 
18 Pa.Dist. 932, 36 Pa.Co. 197; Wash- 
ington Borough v. Western Union 
Telegraph Co., 33 Pa.Co. 161. 


41. Atlantic & Pacific Telegraph 
Co. v. Philadelphia, 23 S.Ct. 817, 190 
U.S. 160, 47 L.Ed. 995; City of Peoria 
v. Postal Telegraph-Cable Co., 200 Ill. 
App. 218 [aff 113 N.E. 968, 274 I11. 
568]; Johnstown Telephone Co. v. 
Ferndale Borough, 47 Pa.Super. 461; 
Bell Telephone Co. v. Coudersport 
Borough, 20 Pa.Dist. 346, 38 Pa.Co. 
38. See Postal Telegraph-Cable Co. 
of Norfolk v. City of Norfolk, 87 S.E. 
555, 118 Va. 455 (holding that the un- 
reasonableness must be shown, not by 
arbitrary formulas or artificial rules, 
but by evidence upon which the court 
can base an intelligent and reasonable 
judgment). 


42. New Hope Borough v. Postal 
Telegraph Cable Co., 52 A. 127, 202 
Pa.St. 5382 [rev on other grounds 24 
S.Ct. 204, 192 U.S. 55, 48 L.Hd. 338]; 
Borough of North Braddock v. Cen- 
tral District & Printing Telegraph 
Co., 11 Pa.Super. 24. 


43. See statutory provisions. 


[a] In Pennsylvania (1) Under the 
act of April 17, 1905, providing that 
when a dispute arises as to the 
amount of license fees which should 
be paid by a company to a municipal- 
ity, the court shall fix the amount 
proper to compensate the municipal- 
ity for the necessary cost of inspec- 
tion and regulation, which amount 
so determined shall be the maximum 
sum which the municipal corporation 
shall be entitled to charge as license 
fees against the company, the court 
is the only tribunal which has power 
to determine and fix such fees. Cur- 
wensville Borough v. Huntingdon and 
Clearfield Telephone Co., 33 Pa.Co. 
435. (2) Such statute is constitu- 
tional. West Chester ‘Borough v. 
Postal Telegraph Cable Co., 18 Pa. 
Dist. 101; Pennsylvania Telephone 
Co. v. South Bethlehem Borough, 16 
Pa.Dist. 878. (3) The statute by pro- 
viding for such determination does 
not abridge the police supervision of 
municipalities, but merely provides 
a means of ascertaining what is the 
cost of necessary supervision and 
regulation. In re United Telephone 
and Telegraph Co.’s Pet., 15 Pa.Dist. 
198, 31 Pa.Co. 481. (4) The statute 
applies to all disputes as to the rea- 
sonableness of the amount of license 
fees claimed by a municipality, wheth- 
er due and unpaid under existing ordi- 
nances, or payable in the future. 
Punxsutawney Borough v. Western 
Union Telegraph Co., 18 Pa.Dist. 308; 
Pennsylvania Telephone Co. v. South 
Bethlehen: Borough, 16 Pa.Dist. 878. 
(5) An agreement by a company to 
be governed by all the legal ordi- 
nances in force or thereafter enacted 
does not bind it to pay unreasonable 
fees, or deprive it of the right to have 
the reasonableness of such fees de- 


is made,*°? the fee fixed by them being prima facie 
reasonable, so that the burden of proving its unrea- 
sonableness is upon the company,*! and their action 
will not be interfered with by the courts in the ab- 
sence of a clear abuse of discretion,*? except where 
a statute authorizes the courts to determine the 
proper fee to be imposed.* 

License fee distinguished from rental for use of 


termined by the court. Windber Tel- 
ephone Co. v. Scalp Level Borough, 
47 Pa.Super. 470; Johnstown Tele- 
phone Co. v. Ferndale Borough, 47 
Pa.Super. 461. See to same effect 
Norwood Borough v. Keystone Tele- 
phone Co., 64 Pa.Super. 261; Johns- 
town Telephone Co. v. Southport Bor- 
ough, 47 Pa.Super. 468. (6) Where, 
however, a company has agreed to 
abide by a certain designated ordi- 
nance imposing specified license fees, 
it is not entitled to a hearing on the 
question of the reasonableness of 
such rates. Cochranton Borough v. 
Cochranton Telephone Co., 41 Pa.Su- 
per, 146. (7) Proceedings under the 
statute are de novo, and it is the duty 
of the court to hear and determine 
the question involved upon the plead- 
ings, having due regard for the 
weight of the evidence. Delaware & 
Atlantic Telegraph & Telephone Co.’s 
Petition, 73 A. 175, 224 Pa. 55, 132 
Am.S.R. 750; New York & Pennsyl- 
vania Telephone & Telegraph Co. v. 
Coudersport Borough, 49 Pa.Super. 
46. (8) It is improper to dismiss 
such a proceeding without affording 
the company a hearing. Johnstown 
Telephone Co. v. Ferndale Borough, 
47 Pa.Super. 461. (9) In a proceeding 
under the statute the court is not 
called upon to set aside an ordinance 
because it is unreasonable or oppres- 
Sive, resulting from an abuse of dis- 
eretion, nor is it limited to setting 
aside the fee on such a ground, but 
may determine what in its own dis- 
cretion is a proper fee to be collected 
from the company. New York & 
Pennsylvania Telephone & Telegraph 
Co. v. Coudersport Borough, 49 Pa. 
Super. 46; Delaware & Atlantic Tel- 
egraph & Telephone Co.’s_ License 
Fees, 37 Pa.Super. 151 [aff 73 A. 175, 
224 Pa. 55, 182 Am.S.R, 750]. But see 
Union Telephone Co. v. Greenville 
Borough, 18 Pa.Dist. 932, 36 Ba.Co. 
197; Washington Borough vy. West- 
ern Union Telegraph Co., 33 Pa.Co. 
161 (both holding that an ordinance 
fixing the fee will not be declared in- 
valid by the courts unless the discre- 
tion of the municipal Authorities has 
been abused). (10) The burden of 
proof is on the company to adduce 
evidence which will enable the court 
to determine the amount of the an- 
nual license fee necessary to compen- 
sate the municipality for inspection 
and regulation. Johnstown Tele- 
phone Co. v. Ferndale Borough, 47 Pa. 
Super. 461. (11) There is, however, 
no burden upon the company to prove 
that the ordinance is invalid, nor any 
presumption that the fee thereby 
fixed is proper. Monessen Borough v. 
Central District & Printing Tele- 
graph Co., 51 Pa.Super. 452; New 
York & Pennsylvania Telephone & 
Telegraph Co. vy. Coudersport Bor- 
ough, 49 Pa.Super. 46. Contra Union 
Telephone Co. v. Greenville Borough, 
18 Pa.Dist. 932, 36 Pa.Co. 197. (12) 
Where a proper license fee is fixed by 
the court on the application of a par- 
ticular company, the municipality 
may not collect any greater or dif- 
ferent fee from another company, al- 
though it was not a party to the pro- 
ceeding, but must treat all alike. 
Gettysburg v. United Telephone Co., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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streets. A license fee imposed to cover, the expense 
of regulation and supervision of a company’s lines 
1s to be distinguished from a charge exacted by way 


[§ 104] A. Establishment by Company—1l. In 
General. Unless withdrawn or superseded by stat- 
ute,*® or restricted by contract,*7 the right to pre- 
seribe the rates to be charged for telegraph or tel- 
ephone service and facilities, or the like, belongs 
primarily to the company furnishing the service,‘® 
subject to the power of the state or its duly author- 
ized agency to regulate, modify, and supersede such 
rates,*® and subject also to the requirement that 
they be reasonable,®° and uniform for the same serv- 
ice and elassification;5! and rates duly fixed and 
established by the company continue in effect until 


19 Pa.Dist. 875. (13) On appeal, the 
court must accept the findings of fact 
made by the judge who heard the 
cause as having the same conclusive 
force and effect as would the verdict 
of.a jury. Bell Telephone Co. v. 
Hazleton, 67 Pa.Super. 264; Mones- 
sen Borough vy. Central District & 
Printing Telegraph Co., 51 Pa.Super. 
452; Nanticoke Borough v. Bell Tele- 
phone Co., 47 Pa.Super. 184. 


44. City of Peoria v. Postal Tele- 
graph-Cable Co., 200 Ill.App. 218 [aff 
113 N.E. 968, 274 Ill. 568] (ordinance 
requiring payment of license fee of 
Specified sum for each pole which oc- 
ecupies any portion of any public 
street held to provide for a license 
and not a rental). 


Rental or compensation for use of 
streets see supra § 49. 


45. Cross references: 
Discriminations as_ to 
charges see supra § 93. 
Of public utilities in general see Pub- 
lic Utilities §§ 24-67. 
Rates under federal war time control 
see infra § 123. . 


46. See statutory provisions. 
47. See case infra this note. 


[a] Franchise prohibiting change 
of rates before specified date.—Under 
a franchise ordinance, accepted and 
acted upon by the company, which 
provided that the company might on 
its own initiative propose changes in 
rates, but that no higher rates should 
become effective before a specified 
date, the company had the right to 
propose rates before such date, and 
take steps for their establishment and 
their approval by the proper authori- 
ties, to become effective upon the date 
specified by the franchise ordinance. 
City of Dallas v. Dallas Telephone 
Co., 272 F. 410 [cert den and appeal 
dism 42 S.Ct. 50, 185, 257 U.S. 638, 
668, 66 L.Ed. 410, 426]. 


48. McDaniel v. Faubush_ Tele- 
phone Co., 106 S.W. 825, 32 Ky.L. 572; 
Poor v. Western Union Telegraph Co., 
196 S.W. 28, 196 Mo.App. 557. See 
State ex rel. Western Union Tele- 
graph Co. v. Public Service Commis- 
sion, 264 S.W. 669, 304 Mo. 505, 35 
A.L.R. 328 (recognizing the rule). 


49. State ex rel. Southwestern 
Bell Telephone Co. v. Public Service 
Commission, (Mo.) 233 S.W. 425 [rev 
on other grounds 43 S.Ct. 544, 262 U. 
S. 276, 67 L.Ed, 981, 31 A.L.R. 807]; 
Poor v. Western Union Telegraph Cox, 
196 S.W. 28, 196 Mo.App. 557. 


rates and 
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VII. RATES AND CHARGES*® 


[By Eustace W. Tomutnson ] 


poses.>4 


rates constitutes 
those in effect,®°® 


Regulation of rates see infra §§ 
108-114. 


50. Wolverton v. Mountain States 
Telephone & Telegraph Co., 142 P. 
165, 58 Colo. 58, Ann.Cas.1916C 776; 
Poor v. Western Union Telegraph Co., 
196 S.W. 28, 196 Mo.App. 557. 


Reascnableness of rates in general 
see infra § 109. 


51. Poor v. Western Union Tele- 
graph Co., 196 S.W. 28, 196 Mo.App. 
557. See Postal Telegraph-Cable Co. 
v. Associated Press, 127 N.E. 256, 228 
N.Y. 370 (recognizing the rule). 


52. Board of Com’rs of Pottawa- 
tomie County v. American Telephone 
Co., 284 P. 368, 129 Kan. 733. 


53. State ex rel. Western Union 
Telegraph Co. v. Public Service 'Com- 
mission, 264 S.W. 669, 674, 304 Mo. 
505), op Awan S285 


“The basing of rates and charges 
for the sending of telegraphic mes- 
sages in part on the liability assumed 
- . . operates equitably for both 
the companies and the persons who 
avail themselves of their service. 
While the former are permitted in all 
cases to exact a Sum proportionate to 
the responsibility undertaken, the lat- 


|ter are furnished the service in the 


sending of messages which involve 
but little, if any, pecuniary conse- 
quences (the character of the great 
majority of messages sent) at rates 
correspondingly adjusted. The im- 
portant thing in this connection is 
that the public be fully advised as to 
the rates and charges in respect to 


the limitations of liability upon 
which they rest.” State ex rel. West- 
ern Union Telegraph Co. vy. Public 


Service Commission, supra. 


[a] Difficulty of appraising value 
of telegraph message offered for 
transmission, and so of determining 
what damages may flow from a fail- 
ure to transmit or deliver it properly, 
does not defeat the right of the tele- 
graph company to make a charge for 
the service in proportion to the risk 
to be incurred. State ex rel. Western 
Union Telegraph Co. v. Public Serv- 
ice Commission, 264 S.W. 669, 304 Mo. 
505, 35 A.L.R. 328. 


[b] Right as affected by statute 
imposing penalties.—(1) The liabil- 
ity of a company, under a statute, for 
a penalty for any failure to perform 
its public duties does not preclude 
and is not repugnant to the gradua- 
tion of rates according to liability, 
although the statutory liability for 
the penalty is absolute and cannot be 


Mode of establishment.®* 
procedure or formality is required of a company in 
establishing its rates, the act of publicly or general- 
ly offering or furnishing its service at particular 
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of rental or compensation for the use and occupancy 
of the publie streets.44 


changed or until a different rate is established by 
the proper rate-regulating body.®? 
graduated according to the duty or liability assumed 
by the company, 
company may be classified accordingly, for rate pur- 


Rates may be 


58 and the service offered by the 


Where no particular 


an establishment of such rates as 
binding both upon the company°* 


cut down to conform to a rate. State 
ex rel. Western Union Telegraph Co. 
v. Public Service Commission, 264 
S.W. 669, 304 Mo. 505, 35 A.L.R. 328. 
(2) nia generally see infra §§ 
128-144. 


[c] Statute declaratory of com- 
mon law as to damages for negligence 
in transmitting or delivering a tele- 
graph message does not inhibit bas- 
ing the rates of a telegraph company 
upon the liability assumed, since a 
graduated rate schedule contemplat- 
ing merely the limitation of liability 
by agreement does not limit the com- 
pany’s liability in the absence of 
agreement. State ex rel. Western 
Union Telegraph Co. v. Public Serv- 
ice Commission, 264 S.W. 669, 304 Mo. 
505, 35 A.L.R. 328. 


Contractual limitation of Liability 


of telegraph company see infra §§ 
194-216. 
54. State ex rel. Western Union 


Telegraph Co. v. Public Service Com- 
mission, 264 S.W. 669, 304 Mo. 505, 35 
A.L.R. 328; State ex rel. Columbia 
Telephone Co. vy. Atkinson, 195 S.W. 
741, 271 Mo. 28; Marquis v. Polk 
County Telephone Co., 158 N.W. 927, 
100 Neb. 140. 


[a] Higher rate for business tele- 
phone service.—In view of the larger 
number of calls ordinarily made from 
a business telephone than from a 
residence telephone, and the conse- 
quent increased cost of operation, the 
eustom of telephone companies gen- 
erally is to charge higher rates for 
such telephones, and this custom 
seems to have been universally ac- 
quiesced in, and is not unreasonable. 
Marquis v. Polk County Telephone 
Co., 158 N.W. 927, 100 Neb. 140. 


[b] Higher rate- for telephone 
service to lodging house.—A _ tele- 
phone company may rightfully charge 
a higher rate for its service to a pri- 
vate residence in which lodgers are 
kept than to others, on account of the 
additional use made of the service in 
such cases. State ex rel. Columbia 
Telephone Co. v. Atkinson, 195 S.W. 
741, 271 Mo. 28, 


55. Establishment and promulga- 
tion of rate schedules by state see in- 
fra § 110. 


56. Board of Com’rs of Pottawa- 
tomie County v. American Telephone 
Co., 284 P. 368, 129 Kan. 733; Postal 
Telegraph-Cable. Co. v. Associated 
Press, 127 N.E. 256, 228 N.Y. 370. 


57. Postal Telegraph-Cable Co. v. 
Associated Press, 127 N.E. 256, 228 N. 
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and upon its patrons.°§ 


mission or board is required.®° 


[§ 105] 2. Where Rates Prescribed by State Are 
Where rates established by the state 
or under its authority for telegraph or telephone 
service, or the like, are set aside, or otherwise be- 
come of no effect, a company has the right, in the 
first instance, to prescribe the rates to be charged 
thereafter for its service,*! which rates continue in 


Set Aside. 


Y. 370. (holding that even where a 
company has not filed or published 
any formal schedule of rates, and is 
under no duty so to do, and it may 
be more difficult to discover and es- 
tablish its rates than if they were 
thus formulated or promulgated, nev- 
ertheless while established rates ex- 
ist the company is under a duty to 
adhere to them within the limits of 
equality and justice, and should not 
depart therefrom in favor of or 
against a particular patron). 


Discriminations as to rates and 
charges see supra § 


58. Board of Com’rs of Pottawa- 
tomie County v. American Telephone 
Co., 284 P. 368, 129 Kan. 733. 


59. See statutory provisions; and 
cases infra this note. 


[a] Failure of commission or 
board to disapprove.—(1) Under a 
statute requiring a rate schedule pre- 
scribed by a company to be filed with 
the commission, and providing that 
if the commission is of opinion that 
the rates are unjust or unreasonable 
it may determine and fix proper rates, 
rates set forth in a schedule filed by 
a company, to take effect at a speci- 
fied future date, are the lawful rates 
to be charged from and after the date 
so specified, where the commission 
has not found them to be unjust or 
unreasonable, and are binding upon 
the company and its patrons. State 
ex rel. Western Union Telegraph Co. 
v. Public Service Commission, 264 S. 
W. 669, 304 Mo. 505, 35 A.L.R. 328. 
(2) Under a franchise ordinance pro- 
viding that proposed changes in rates, 
after remaining on file with the city 
secretary for thirty days, if approved 
or not acted on in whole or in part by 
the board shall, unless the time for 
consideration is extended by the 
board for an additional time not ex- 
ceeding ninety days, in which event a 
hearing shall be had, become effective 
as to the whole or such part of such 
changes approved or not acted upon, 
a proposed change of rates, if no ac- 
tion at all is taken thereon by the 
board within thirty days, would be- 
come effective at the end of thirty 
days as proposed,’ unless the time for 
consideration has been extended; and 
if so extended, at the expiration of 
the period of the extension the pro- 
posed changes, or such part of them 
as had not been disapproved by the 
board, would then become effective, 
subject of course, to the right of the 
board at all times to prescribe fair 
and reasonable rates. City of Dallas 
v. Dallas Telephone Co., 272 F. 410 
[cert den and appeal dism 42 S.Ct, 50, 
ie 257 U.S. 688, 668, 66 L.Ed, 410, 


[b] Injunction against filing.— 
Where a company has been enjoined 
by a state court from filing any new 
schedule of rates, the right to charge 
rates fixed by a schedule established 


Under some statutes rate 
schedules prescribed by a company must be filed 
with the state public utility commission or other 
board,®® or the consent or approval of such ¢om- 
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effect until modified or set aside or until a different 
rate is fixed by proper authority.®? 


[§ 106] B. Contracts as to Rates—1l. Contracts 
with Municipality.” A municipal corporation, in 


“[§§ 104-106 


granting to a telegraph or telephone company, or 


or approved by a decree of a federal 
court is not impaired by failure to 
file such schedule as required by stat- 
ute. Pacific Telephone & Telegraph 
Co. v. Agnew, 5 F.(2d) 221 [rev 2 F. 
(2a) 155]. 


[ec] Applicability of statute.—A 
statute requiring every telegraph or 
wireless corporation to print and file 
with the state railroad commission a 
schedule showing the charges for the 
transmission of messages between all 
points within the state and all points 
outside the state upon its route or 
routes operated or controlled by it, 
and prescribing a penalty for failure 
to comply therewith, does not apply 
to the service performed by a wire- 
less telegraph company in installing 
apparatus on a steamship and fur- 
nishing an operator therefor, nor re- 
quire the filing of a schedule of the 
rates for such_ service. Marconi 
Wireless Telegraph Co. of America v. 
Northern Pacific S. S. Co., 173 P. 103, 
36 Cal.App. 653. 


[d] Under Interstate Commerce 
Act.—(1) It has been held that under 
the amendment of June 18, 1910, to 
the Interstate Commerce Act, extend- 
ing its application to telegraph com- 
panies sending messages from one 
state to another, the provisions of 
such act requiring every common 
carrier to file schedules of its rates 
with the Interstate Commerce Com- 
mission apply to telegraph companies 
engaged in transmitting interstate 
messages. Western Union Telegraph 
Co. v. Piper, (Tex.Civ.App.) 191 S.W. 
817. See Gardner v. Western Union 
Telegraph Co., 231 F. 405; Durre v. 
Western Union Telegraph Co., 161 N. 
W. 755, 165 Wis. 190 (dicta). (2) 
There is also, however, authority for 
the contrary view that such provi- 
sions are applicable only to carriers 
engaged in the transportation of pas- 
sengers and property, and not to tele- 
graph companies. Dettis v. Western 
Union Telegraph Co., 170 N.W. 334, 
141 Minn. 361. See Brewer v. Postal 
Telegraph Cable Co., 223 S.W. 949, 
204 Mo.App. 275 [cert den 41 S.Ct. 15, 
254 U.S. 647, 65 L.Ed. 455] (dictum). 
(3) Telegraph companies as common 
earriers see supra § 18. (4) Effect 
of statute placing telegraph compa- 
nies under supervision of Interstate 
Commerce Commission in general see 
Commerce § 1038. 


[e] Filing as raising presumption 
of fairness.—The filing of rate sched- 
ules with the commission in compli- 
ance with the requirements of a stat- 
ute gives to such rates, if not disap- 
proved by the commission, a _ pre- 
sumption of fairness which is con- 
clusive until they are modified or su- 
perseded by the commission. Murray 
v. New York Telephone Co., 156 N.Y. 
S. 151, 170 App.Div. 17 [rev 143 NUY. 
S. 534, 81 Misc. 636, and aff 123 N.R. 
879, 226 N.Y. 590]. 


60. See statutory provisions; and 


the like, a franchise, or the privilege of using the 
publie streets and highways, may ordinarily insert 
in such grant provisions of a contractual nature, or 
annex thereto a condition, as to the rates to be 
charged by such company for its service or facil- 
ities,°+ except as the state, either by direct legisla- 
tion or through an agency to which it has lawfully 


cases infra this note. 


[a] Necessity of affirmative ac- 
tion by commission or bhboard.—(1) 
Where the consent or approval of a 
commission or board is required by 
statute in order to enable a company 
to change or increase its rates, the 
company cannot, by merely filing with 
the commission or board a new sched- 
ule of rates, make the same effective 
or become entitled to charge the rates 
therein set forth, but affirmative ac- 
tion by the commission or board is re- 
quired. Murray v. New York Tele- 
phone Co., 143 N.Y.S. 534, 81 Misc. 
636 [rev on other grounds 156 N.Y.S. 
151, 170 App.Div. 17 (aff 123 N.E. 879, 
226 N.Y. 590)]; State v. Home Tele- 
phone & Telegraph Co., 172 P. 899, 102 
Wash. 196. (2) Under a statute re- 
quiring telephone companies to file 
with the commission schedules of the 
rates charged and collected, and pro- 
hibiting rate increases except with 
the commission’s consent, a schedule 
of increased rates filed with the com- 
mission but never acted upon or ap- 
proved by it is ineffective. Traverse 
City v. Citizens’ Telephone Co., 161 
N.W. 983, 195 Mich. 373. (3) Where 
a statute provides that no rate shall 
be increased, or any classification, 
rule, or practice altered so as to re- 
sult in an increase, except upon a 
showing before the commission and 
a finding by the commission that the 
increase is justified, a schedule of in- 
creased rates which is suspended 
from time to time by the commis- 
sion, and finally permanently sus- 
pended, on the ground that because 
of a decline in prices of labor and ma- 
terials it would be unfair to fix rates 
for the future, never becomes effec- 
tive for want of consent, but, on the 
contrary, the effect of the permanent 
suspension is a finding that the in- 
crease is not justified. Michel v. Il- 
pars Bell Telephone Co., 226 Ill.App. 


61. Northwestern Bell Telephone 
Co. v. Spillman, 6 F.(2d) 663; Hmpo- 
ria Telephone Co. v. Public Utilities 
Commission of Kansas, 154 P. 262, 
97 Kan, 136. 


62. Emporia Telephone Co. vy. Pub- 
lic Utilities Commission of Kansas, 
supra. 


Regulation and modification of 
de by the state see infra §§ 108- 


__ 63% Contracts between municipal- 
ity and public utilities as to rates in 
art see Municipal Corporations §§ 
oO me! . 


64. Kan.—City of Emporia v. Em- 
poria Telephone Co., 129 P. 187, 88 
Kan. 443 [aff 124 P. 895, 87 Kan. 465]. 


Ky.—City of Somerset v. Gaines- 
boro Telephone Co., 244 S.W. 758, 196 
Ky. 253; Christian-Todd Telephone 
Co. v. Commonwealth, 161 S.W. 543, 
156 Ky. 557; Cumberland Telephone 


pS EL Para RE GE 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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& Telegraph Co. v. City of Hickman, 
PLIES We Stet 29 wikKy o. 220) 133) Ky. Lb 
730; Moberly v. Richmond Tel. Co., 
103 S.W. 714, 126 Ky. 369, 31 Ky.L. 
783. See Citizens’ Telephone Co. v. 
City of Newport, 224 S.W. 187, 188 
Ky. 629, 14 A.L.R. 1369; East Tennes- 
see Telephone Co. v. City of Harrods- 
burg, 122 S.W. 126, 185 Ky. 216 (both 
cases recognizing the rule). 


Ma.—Charles Simons Sons Co. of 
Baltimore City v. Maryland Telephone 
& Telegraph Co. of Baltimore City, 
57 A. 198, 99 Md. 141, 63 L.R.A. 727. 


Mich.—Traverse City v. Citizens’ 
Telephone Co., 161 N.W. 983, 195 
Mich. 373. 


_N.M.—Colorado Telephone Co. v. 
Mields, 110 P. 571, 15 NM, 431, 30 L. 
R.A.N.S. 1088. 


N.Y.—Murray v. New York Tele- 
phone Co., 143 N.Y.S. 534, 81 Misc. 
636 [rev on other grounds 156 N.Y.S. 
151, 170 App.Div. 17 (aff 123 N.E. 879, 
226 N.Y. 590)]. 


Ohio.—City of Columbus v. Ohio 
State Telephone Co., 13 OhioApp. 232. 
Ca:npare State v. Central Union Tele- 
phone Co., 14,OhioCir.Ct. 273, 7 Ohio 
Cir.Dec. 536 (holding that, under a 
statute providing that a municipality 
shall have no, authority to demand or 
receive compensation for the use of 
any street or public way, the munici- 
pality has no right to attach to a 
franchise ordinance a condition as to 
the rates to be eharged by the com- 
pany, and a refusal of the company 
to accept such franchise is not a fail- 
ure to agree within the meaning of a 
statute directing the court to fix the 
terms of a franchise in case the par- 
ties fail to agree). 


Or.—City of Woodburn v. Public 
Service Commission of Oregon, 161 P. 
Soe toc Orvis. TE RACTOVTC 98° 


S.D.—City of Mitchell v. Board of 
pear oa Com’rs, 184 N.W. 246, 44 S. 
D. 430. 


Tex.—Fink v. City of Clarendon, 
(Civ.App.) 282 S.W. 912; Texas Tele- 
phone Co. v. City of Mart, (Civ.App.) 
226 S.W. 497. Compare Athens Tele- 
phone Co. v. City of Athens, (Civ. 
App.) 182 S.W. 42 (holding that a 
city and company may agree upona 
franchise embodying a provision as 
to rates, but that a refusal of the 
company to agree would be insuffi- 
cient as a basis for denying it the use 
of the streets). 


Wash.—State v. Home Telephone & 
Telegraph Co. of Spokane, 172 P. 899, 
102 Wash. 196. 


[a] Right to contract distinguished 
from power to regulate.—(1) “The 
power of a municipality to prescribe 
the rates of a public service company 
by contract is to be distinguished 
from the legislative power to regulate 
rates.” 4 MecQuillin Mun. Corp. p 
3699 [quot Fink v. City of Clarendon, 
(Tex.Civ.App.) 282 S.W. 912, 916]. (2) 
“The right of the state to regulate 
rates by compulsion is a police pow- 
er, and must not be confused with the 
right of a city to exercise its con- 
tractual power to agree with a pub- 
lic service company upon the terms 
of a franchise. The exercise of a 
power to fix rates by agreement does 
not include or embrace any portion 
ef the power to fix rates by compul- 
sion.” City of Woodburn v. Public 
Service Commission of Oregon, 161 P. 
391, 395, 82 Or. 114, L.R.A.1917C 98. 
(8) “A municipality has the right to 
make a contract with a public serv- 
ice company as to the use of its 
streets where such use has not been 
granted by the state itself; and in 
consideration of granting the use of 
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the streets to such company it may 
compel it to agree not to charge in 
excess of certain fixed rates. Such 
a contract is within the power of the 
municipality without any express 
delegation of power, and is binding as 
to rates, not only upon the municipal- 
ity, but also upon the company, at 
least until the state, through its leg- 
islature or public service commis- 
sion, changes the rates. So, a 
telephone company may be granted 
the use of streets on the condition 
that the rate shall not exceed a fixed 
schedule.” 7 Fletcher Cyc. Corp. { 
4473 [quot Fink v. City of Clarendon, 
supra]. (4) Power of municipal cor- 
poration to regulate telegraph or tele- 
poane rates in general see infra § 


[b] Right as affected by munici- 
pality’s power over use of streets.— 
(1) It has been held that even though 
a company has a right, granted di- 
rectly by the state, to build its lines 
in and over the streets and highways 
of a municipality, and the municipal- 
ity cannot prevent such use, never- 
theless it may prescribe the terms 
and conditions upon which such right 
may be exercised, so long as it does 
not annul the right, and so an ordi- 
nance respecting the use of the 
streets and prescribing rates to be 
charged by the company for its serv- 
ice within the municipality is not 
void. City of Emporia v. Emporia 
Telephone Co., 124 P. 895, 87 Kan. 465 
[aff 129 P. 187, 88 Kan. 448]. (2) 
There is, however, authority for the 
view that where a company has au- 
thority by statute to use the streets 
of a municipality, so that the munici- 
pal corporation has no beneficial right 
or interest’ in such use that can be- 
come the subject of barter, or that 
will supply a consideration for a con- 
tract respecting such use, an agree- 
ment granting rights in the streets 
on conditions as to the rates to be 
charged for the company’s service is 
void, as to the rates, for want of con- 
sideration. Macklin v. Home Tele- 
phone Co., 24 OhioCir.Ct. 446. 


[c] Although there is general 
statute prescribing um rate, a 
municipality may by contract with a 
telephone company secure a lower 
rate. Charles Simons Sons Co. v. 
Maryland Tel., ete., Co., 57 A. 193, 99 
Md. 141, 63 L.R.A. 727. 


{d] County.—Where the fiscal 
court of a county is authorized to 
prohibit the use of the highways by a 
telephone company without a fran- 
chise, it has power to prescribe or 
regulate the rates to be charged dur- 
ing the term of the franchise by con- 
tractual provisions therein. Chris- 
tian-Todd Telephone Co. v. Common- 
wealth, 161 S.W. 543, 156 Ky. 557. 


[e] Construction of franchise.— 
(1) Where an ordinance granting a 
telephone company a franchise to op- 
erate within a city prescribed that 
the company should not charge tolls 
in excess of a schedule contained in 
the ordinance, such schedule was lim- 
ited to service within the city, and 
did not preclude the corporation from 
charging an extra rate for connec- 
tions outside the city limits. Mober- 
ly v. Richmond. Tel. Co., 103 S.W. 714, 
126 Ky... 369, 31 Ky.L. 783. (2) A city 
telephone franchise providing that 
the grantee should connect the cen- 
tral exchange, and thereby each sub- 
seriber’s instrument, with other spe- 
cified towns and cities, and specifying 
monthly rates of one dollar and fifty 
cents and two dollars and fifty cents 
for residence and business telephones, 
respectively, does not entitle sub- 
seribers to, service to such other 
towns and cities without additional 
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charge, but merely gives them the 
privilege of using long-distance con- 
nections from their telephones. Cum- 
berland Tel., etc., Co. v. Hickman, 111 
S.W. 311, 129 Ky. 220, 33 Ky.L. 730. 
(3) Under a telephone franchise con- 
tract with the city of Somerset pro- 
viding for an increase in rates when 
the “list of Somerset subscribers” 
should reach a specified number, and 
requiring the company to furnish to 
all subscribers within the city limits 
efficient telephone exchange service, 
including county service, over sub- 
scribers’ lines and exchanges belong- 
ing to the company, or connecting 
companies where free exchange serv- 
ice is furnished, the phrase “list of 
Somerset subscribers’’ means’ sub- 
seribers served through the Somer- 
set exchange, regardless of whether 
they live within or outside the corpo- 
rate limits of the city. Cit: of Som- 
erset v. Gainesboro Telephone Co., 244 
S.W. 758, 196 Ky. 253. (4) In a con- 
tract between a city and a telephone 
company, whereby the company 
should not charge more than a certain 
amount ‘“‘per annum” for a telephone 
in a party residence, the term ‘per 
annum” should be construed to desig- 
nate the rate of charge, and not to im- 
ply that subscribers must make con- 
tracts on an annual basis. Colorado 
Telephone Co. v. Fields, 110 P. 571, 
15 N.M. 431, 30 L.R.A.N.S. 1088. (5) 
The words ‘business service,’ in a 
telephone company’s franchise fixing 
the maximum rate for such service, 
mean the ordinary service between 
business men and other citizens with- 
in the radius specified, and do not in- 
clude service rendered to a telegraph 
company under a joint traffic arrange- 
ment which does not increase the cost 
of the service rendered by the latter 
company. East Tennessee Telephone 
Co. v. City of Harrodsburg, 122 S.W. 
126, 135 Ky. 216. (6) A telephone 
company’s franchise requiring reduc- 
tions of the rates thereby prescribed 
to correspond to any reduction of 
rates in adjacent cities served by the 
company requires at most that calls 
to such cities be permitted without 
tolls only if similar calls are free in 
such other cities, and does not forbid 
a toll equally charged in each city. 
Citizens’ Telephone Co. v. City of 
Newport, 224 S.W. 187, 188 Ky. 629, 
14 A.L.R. 1369. (7) Where a tele- 
phone company’s franchise provides 
for automatic réduction of the rates 
therein prescribed in certain circum- 
stances, a further provision prohibit- 
ing any toll or charge in addition to 
“said rates above provided for” refers 
to such automatically reduced rates 
where the reduction has become ef- 
fective, and not to the original rates 
prescribed in the franchise. Citizens’ 
Telephone Co. v. City of Newport, su- 
pra. (8) The fact that a telephone 
company has over a period of sever- 
al years been accustomed to furnish 
certain service without charge is not 
to be considered a construction by 
the parties of its franchise as requir- 
ing such service to be given free, 
where the franchise is clear and un- 
ambiguous to the effect that such 
service is not required to be given 
without charge, nor can such course 
of conduct ripen into a contract for 
free service by mere continued ob- 
servance for a period during which 
the complaining parties were obtain- 
ing more than the contract called for. 
Citizens’ Telephone Co. v. City of 
Newport, supra. (9) Where a fran- 
chise is clear and unambiguous, and 
does not provide for or require any 
service to be given without charge, no 
contract to render free service can be 
implied:from any presumed intention 
of the parties to provide therefor, 
since the intention to be enforced by 
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delegated its authority, may already have acted up- 
on the subject of rates;*° and where such a provi- 
sion or condition, or the franchise embodying it, is 
accepted by a company, it becomes bound thereby,°® 
so that, as long as the rates so fixed remain in ef- 


the courts is that which is gathered 
from the terms of the contract and 
not what the parties may have in- 
tended but did not express. Citizens’ 
Telephone Co. v. City of Newport, su- 
pra. 


Cross references: 


Annexation of conditions to grants 
of rights in, or use of, streets in 
general see supra § 43. 


Franchise as contract in general see 
supra § 17. , 


Imposing rate schedule as condition 
of permitting continuance of com- 
pany in streets after expiration of 
franchise see infra text and notes 
75-77. 


65. City of Emporia v. Emporia 
Telephone Co., 129 P. 187, 88 Kan. 443 
[aff 124 P. 895, 87 Kan. 465]. 


Regulation of rates by state see in- 
fra §§ 108-114. 


66. Ky.—Citizens’ Telephone Co. v. 
City of Newport, 224 S.W. 187, 188 
Ky. 629, 14 A.L.R. 1369; Bastin Tele- 
phone Co. v. Mount, 195 S.W. 112, 176 
Ky. 26. 


Mich.—Traverse City v. Citizens’ 
Telephone Co., 161 N.W. 983, 195 
Mich. 373. 


N.Y.—Rochester Telephone Co. v. 
Ross, 88 N.E. 798, 195 N.Y. 429; Mur- 
ray v. New York Telephone Co., 143 
N.Y.S. 534, 81 Misc. 636 [rev on other 
grounds 156 N.Y.S. 151, 170 App.Div. 
17 (aff 123 N.W. 879, 226 N.Y. 590) ]. 


S.D.—City of Mitchell v. Board of 
Sarena Com’rs, 184 N.W. 246, 44 S. 
D. 430, 


Tex.—Athens Telephone Co. v. City 
of Athens, (Civ.App.) 182 S.W. 42; 
Athens Telephone Co. v. City of 
Athens, (Civ.App.) 163 S.W. 371. 


And see cases infra notes 69-71. 


[a] Even though municipality 
could not have refused use of streets 
to company not agreeing upon provi- 
sions as to the rates to be charged 
for its service, when a company vol- 
untarily agrees to, and accepts a 
franchise embodying, such provisions, 
it is bound thereby. Athens Tele- 
phone Co. v. City of Athens, (Tex. 
Civ.App.) 182 S.W. 42. 


[b] Successor company.—A con- 
tract or agreement, in a company’s 
franchise agreement, as to the rates 
to be charged for its service binds a 
successor company. Rochester Tele- 
phone Co. v. Ross, 88 N.H. 7938, 195 
N.Y. 429; Murray v. New York Tele- 
phone Co., 143 N.Y.S. 534, 81 Misc. 
636 [rev om other grounds 156 N.Y.S. 
151, 170 App.Div. 17 (aff 123 N.B. 879, 
226 N.Y. 590)]; Athens Telephone Co. 
v. City of Athens, (Tex.Civ.App.) 163 
S.W. 371. 


67. See case infra this note, 


[a] Modification of agreement.— 
An agreement between a municipality 
and a company as to the rates to be 
charged may be thereafter modified 
by agreement between them. Lutes 
v. Fayette Home Telephone Co., 160 
S.W. 179. 155 Ky. 655. 


68. Modification of agreed rates 
under regulatory power of state see 
infra text and notes 78-86. 


69. Charles Simons Sons Co. of 
Baltimore City v. Maryland Telephone 
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rates,’ or deny 


'& Telegraph Co. of Baltimore City, 57 
A. 193, 99 Md. 141, 63 L.R.A. 727; 
Traverse City v. Citizens’ Telephone 
Co., 161 N.W. 983, 195 Mich. 373; City 
of Columbus v. Ohio State Telephone 
Co.;) 13 OhioApp../232; Texas’ Tele- 
phone Co. vy. City of Mart, (Tex.Civ. 
App.) 226 S.W. 497; Atnens , Tele-, 
phone Co. v. City of Athens, (Tex. 
Civ.App.) 182 S.W. 42, 44 [quot Cyc]. 


[a] Materially improved service. 
—Under a franchise agreement pre- 
scribing the rates to be charged for 
“the use of a telephone,’ the fact 
that the telephone company has, since 
the granting of the franchise, mate- 
rially improved its service by the sub- 
stitution of better equipment at great- 
er.cost does not entitle it to charge 
more for its service than the rates 
fixed in the agreement. Traverse City 
vy. Citizens’ Telephone Co., 161 N.W. 
983, 195 Mich. 373. 


[b] Increased cost of operation 
rendering the operation of a telephone 
system unprofitable at the rates fixed 
by a franchise agreement is no de- 
fense to an action by the municipality 
to enforce compliance with the agree- 
ment and to compel the telephone 
company to maintain the rates provid- 
ed for therein. City of Columbus v. 
Ohio State Telephone Co., 13 OhioApp. 
232; Texas Telephone Co. v. City of 
Mart, (Tex.Civ.App.) 226 S.W. 497. 


70. Ky.—Bastin Telephone Co. v. 
Mount, 195 S.W. 112, 176 Ky: 26; Cum- 
berland Telephone & Telegraph Co. v. 
City of Hickman, 111 S.W. 311, 129 
Ky. 220, 33 Ky.L. 730. 


Md.—Charles Simons Sons Co. of 
Baltimore City v. Maryland Tele- 
phone & Telegraph Co. of Baltimore 
City, 57 A. 193, 99 Md. 141, 63 L.R.A. 
727. Compare Maryland Telephone & 
Telegraph Co. of Baltimore City v. 
Charles Simons Sons Co., 63 A. 314, 
103 Md. 136, 115 Am.S.R. 34€ (holding 
that contractual provisions vf an or- 
dinance, accepted by a company in 
exchange for a grant of privileges or 
franchises, under which provisions 
specified rates were to be charged, but 
which rates by reason of changing 
conditions have become unreasonable 
and confiscatory, will not be specifi- 
cally enforced against the company, 
but the parties wil be left to their 
remedy at law). 


N.M.—Colorado Telephone Co. vy. 
Mields} 110: Pi b7L, 7 Lb N Nn 4306S 0 
L.R.A.N.S. 1088. 


N.Y.—Rochester Telephone Co. vy. 
Ross, 109 N.Y.S. 381, 125 App.Div. 
76 [aff 88 N.E. 793, 195 N.Y. 429]. See 
Buffalo Merchants’ Delivery Co. v. 
Frontier Tel. Co., 112 N.Y.S. 862 (rec- 
ognizing the rule). 


Ohio.—City of Columbus v. Ohio 
State Telephone Co., 13 OhioApp. 232. 


Tex.—Athens Telephone Go. y. City 
of Athens, (Civ.App.) 182 S.W. 42, 44 
[quot Cyc]. 


Wash.—State v. Home Telephone & 
Telegraph Co. of Spokane, 172 P. 899, 
102 Wash. 196. 


[a] Increase of rates by compa- 
ny.—Where a contract between a mu- 
nicipality and a telephone company 
prescribes the rates to be charged for 
telephone service, the company cannot 
enforce a regulation of its own in- 
creasing the rates. Colorado Tele- 
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feet, or until they are modified by agreement be- 
tween the parties®? or by paramount authority of 
the state,°® it cannot contest their reasonableness,°° 
or refuse to furnish its services and facilities at such 


the authority of the municipality 


phone Co. y. Fields, 110 P. 571, 15 N.M. 
431, 30 L.R.A.N.S. 1088. 


{[b] Company may be enjoined 
from charging rates in excess of those 
prescribed by an ordinance granting 
it a franchise to operate within the 
municipality, so long as such agree- 
ment remains in effect and has not 
been modified by paramount authori- 
ty. Cumberland Telephone & Tele- 
graph Co. y. City of Hickman, 111 S. 
W.. 311, 129. Ky. 9220, °33 Ky.L: 7305 
Traverse City v. Citizens’ Telephone 
Co., 161 N.W. 983, 195 Mich. 373; Mur- 
ray v. New York Telephone Co., 143 
N.Y.S. 534, 81 Misc. 636 [rev on other 
grounds 156 N.Y.S. 151, 170 App.Div. 
17 (aff 123 N.E. 879, 226 N.Y. 590)]; 
Texas Telephone Co. v. City of Mart, 
(Tex.Civ.App.) 226 S.W. 497; State v. 
Home Telephone & Telegraph Co. of 
Spokane, 172 P. 899, 102 Wash. 196. 


{c] Municipality may enforce 
compliance with provisions of a fran- 
chise as to rates, in behalf of itself 
and of the patrons of the company 
within its corporate limits. Murray 
vy. New York Telephone Co., 143 N.Y.S. 
534, 81 Misc. 636 [rev on other 
grounds 156 N.Y.S. 151, 170 App.Div. 
17 (atl 123 (N-Ex-879\-226. N.Y. b 90) is 
City of Columbus v. Ohio State Tele- 
phone Co., 13 OhioApp. 232. 


{d] Rights of patrons—(1) A 
contract or agreement between a mu- 
nicipality and a telephone company 
limiting the rates to be charged by 
the latter for its service and facilities 
inures to the benefit of patrons of the 
company, and a patron may insist 
upon its enforcement. Lutes y. Fay- 
ette Home Telephone Co., 160 S.W. 
179, 155 Ky. 555; Rochester Telephone 
Co. v. Ross, 88 N.E. 793, 195 N.Y. 429. 
(2) But where a private citizen, for 
whose benefit a contract is made be- 
tween a city and a telephone compa- 
ny fixing maximum rates for tele- 
phone service, voluntarily and with 
knowledge.of the facts contracts with 
the company for service at a different 


| rate from that prescribed by the mu- 


nicipal franchise, he cannot repudiate 
his contract and demand a different 
service at a different rate by virtue of 
the franchise, on the ground that the 
company is bound by its franchise to 
render the service demanded. Buffalo 
Merchants’ Delivery Co. v. Frontier 
Tel. Co., 112 N.Y.S. 862. (3) A mu- 
nicipality and a company may by 
agreement change the schedule of 
rates, without the consent of citizens 
or patrons; and after a valid modifi- 
eation of rates a citizen cannot com- 
pel the company to furnish its sery- 
ice at the old rate. Lutes v. Fayette 
Home Telephone Co., supra. See to 
same effect Murray v. New York Tel- 
ephone Co., 156 N.Y.S. 151, 170 App. 
Foi 1? ‘[aff-123 “<N-By (879, 226 °Ney: 


[e] Jurisdiction of action to com- 
pel service at franchise rates.—An ac- 
tion to compel a telephone or tele- 
graph company to furnish service at 
the rates fixed by its franchise does 
not involve a question of the reason- 
ableness of such rates, but merely the 
contract to serve at such rates, and 
so should be brought in the courts, 
and not before a public utility com- 
mission to which has been commit- 
ted power to determine the reason- 
ableness of rates. State vy. Home Tel- 
ephone & Telegraph Co. of Spokane, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to enter into such agreement.71 A contract as to 
the rates to be charged for a particular character 


or class of service, however, dogs not preclude the 


company from furnishing additional or improved 
service at higher rates.72 


Reservation in franchise of right to regulate rates. 
A provision in a franchise reserving or attempting 
to reserve to the municipality the right to regulate 
the rates to be charged by a telegraph or telephone 
company, or binding the company to render itself 
amenable to such rates as may be prescribed by the 
municipality, is to be distinguished from a contract 
specifying the rates to be charged during the term 
of the franchise ;** and such a provision or reserva- 
tion does not constitute a contract between the mu- 
nicipality and the company permitting the munici- 
pality to prescribe, or binding the company to ac- 
cept, a rate schedule which is or becomes noncom- 
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pensatory.*4 


After expiration of franchise the municipality 
may, in the absence of any inconsistent statute,7® 
require that further service be given, if at all, at 
specified rates, or, in other words, may force the 
company to choose between serving at the rates spec- 
ified and vacating the streets;7° but if the munici- 
pality compels the eompany to continue to give serv- 
ice it must allow compensatory rates to be charged.77 


Modification of contract rates under regulatory 
power.’* In the absence of power on the part of 
a municipality to regulate rates by compulsion,*® 
any contract made between it and a company as to 
rates is, and must be deemed to have been made, sub- 
ject to the paramount legislative power of regula- 
tion, and the rates fixed by the contract may be mod- 
ified or superseded by the legislature or its author- 
ized agency if they are or become unreasonable,*° 


172 P. 899, 102 Wash. 196. 


Rate contract as obligatory until 
changed by or under authority of stat- 
ute in general see Public Utilities § 
28 text and notes 15, 16. 


71. City of Emporia v. Emporia 
Telephone ’Co., 129 P. 187, 88 Kan. 443 
[aff reh 124 P. 895, 87 Kan. 465]; 
Roehester Telephone Co. v. Ross, 109 
N.Y.S. 381, 125 App.Div. 76 [aff 88 N. 
E. 793, 195 N.Y. 429]; Murray v. New 
York Telephone Co., 143 N.Y.S. 534, 81 
Mise. 636 [rev on other grounds 156 
N.Y.S. 151, 170 App.Div.. 17 (aff 123 
N.E. 879, 226 N.Y. 590)]; Buffalo Mer- 
chants’ Delivery Co. v. Frontier Tele- 
phone Co., 112 N.Y.S. 862; Texas Tel- 
ephone Co. v. City of Mart, (Tex.Civ. 
App.) 226 S.W. 497; Athens Telephone 
Co. v. City of Athens, (Tex.Civ.App.) 
182 S.W. 42, 44 [quot Cyc]. 


72. City of Campbellsville v. Tay- 
lor County Telephone Co., 18 S.W.(2d) 
305, 229 Ky. 843. y 


[a] hus, under a franchise ordi- 
nance prescribing the rates to be 
charged by a telephone company for 
magneto service, the company upon 
installmg an improved fiash light 
service is not bound by the rates so 
fixed, but may make an additional or 
higher charge for the improved serv- 
ice if desired by the subscriber, so 
long as it furnishes the magneto serv- 
ice at the rates fixed by the franchise. 
City of Campbellsville v. Taylor 
County Telephone Co., 18 S.W.(2d) 
305, 229 Ky. 843. 


73. See case infra note 74. 


74, City of Dallas v. Dallas Tele- 
phone Co., 272 F. 410 [cert den 4@ S. 
Ct. 50, 257 U.S. 638, 66 L.Ed. 410, and 
appeal dism 42 S.Ct. 185, 257 U.S. 668, 
66 L.Ed. 426]. Compare Hardin Coun- 
ty Kentucky Telephone Co. v. City of 
Elizabethtown, 14 S.W.(2d) 162, 227 
Ky. 778 (holding that a telephone 
company’s agreement, in the fran- 
chise, to render itself amenable to 
reasonable ordinances which might 
thereafter be enacted by the city does 
not include or apply to a rate ordi- 
nance under which profit would be 
impossible). 

75. See statutory provisions. 


[a] Statute requiring new fran- 
‘chise to be offered for sale.—(1) Un- 
der a statute making it the duty of 
a city, before the expiration of a fran- 
chise, to prepare and offer for sale a 
suitable new franchise to the highest 
and best bidder, a city which has 
failed to comply with such statute has 
no right to force a telephone com- 
pany whose franchise has expired to 
serve, if at all, at noncompensatory 


rates as the price of being allowed to 
continue its business, since such 
statute is intended for the benefit of 
the company as well as for that of 
the city. City of Louisville v. Louis- 
ville Home Telephone Co., 279 F. 949. 
(2) Although the statute places on 
the city the duty to initiate proceed- 
ings for the sale of a new franchise, 
a court of equity will make a tem- 
porary injunction against the en- 
forcement of an ordinance attempting 
to impose confiscatory rates condi- 
tional upon the company taking prop- 
er steps to secure the sale of a new 
franchise under such statute, in order 
to avoid an impasse between the com- 
pany and the municipality. City of 
Louisville y. Louisville Home Tele- 
phone Co., supra. (3) While the court 
will not undertake to require a city 
to enact an ordinance offering a fran- 
ehise for sale, under such statute, 
if the company announces a willing- 
ness to accept such a franchise and 
the city refuses to offer it the city 
may be restrained from excluding the 
company from the streets for refusal 
to gives its service at confiscatory 
rates specified by the city. City of 
Louisville y. Louisville Home Tele- 
phone Co., supra. (4) Sale of fran- 
chise to highest bidder in general see 
supra § 39. 


76. City of Louisville v. Louisville 
Home Telephone Co., 279 F. 949. 


Ejectment of company from streets 
on expiration of franchise see supra 
§ 47. 


77. City of Louisville v. Louisville 
Home Telephone Co., 279 F. 949. 


Right of company to compensatory 
rates in general see infra $ 109. 


78. Power to regulate rates see in- 
fra §§ 108-114. 


79. Regulation of rates by munic- 
ipal corporations see infra § 108. 


80. U.S.—Home Telephone & Tele- 
graph Co. y. City, of Los Angeles, 29 
S.Ct. 50; 211 U:S. 265, 53° L.Eid.-176. 
See Miller y. Southern Bell Telephone 
& Telegraph Co., 279 F. 806 (recogniz- 
ing the rule, and holding that a stat- 
ute providing that no increase in rates 
which have been fixed by franchises 
previously granted shall be permitted 
except by agreement with the mu- 
nicipality and the patrons of the com- 
pany is limited to contracts in force 
when the statute was enacted, and 
does not apply to a contract made 
some twelve years thereafter). 

Ga.—City of Dawson v. Dawson 
Telephone Co., 72 S.H. 508, 1387 Ga. 
62. 

Mich.—Michigan 
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Commission vy. Michigan State Tele- 
phone Co., 200 N.W. 749, 228 Mich. 
658; Traverse City v. Michigan Rail- 
road Commission, 168 N.W. 481, 202 
Mich. 575. 


Neb.—Marquis vy. Polk County Tele- 
phone Co., 158 N.W. 927, 100 Neb. 140. 


Okl.—Pioneer Telephone & Tele- 
aan Co. v. State, 127 P. 1073, 33 Okl. 


Or.—City of Woodburn v. Public 
Service Commission of Oregon, 161 P. 


.391, 82 Or. 114, L.R.A.1917C 98. 


Pa.—Curwensville Borough Vv. 
Huntingdon & Clearfield Telephone 
Co., 16 Pa.Dist. 602, 33 Pa.Co. 435. 


$.D.—City of Mitchell v. Board of 
Dee Com’rs, 184 N.W. 246, 44 S. 
. ov. 


Tex.—¥Fink y. City of Clarendon, | 
(Civ.App.) 282 S.W. $12. ; 


Va.—City of Richmond vy. Chesa- 
peake & Potomac Telephone Co. of 
Virginia, 105, S.BEy 127, 127 Va.612, 


Wash.—State v. Superior Court of 
King County, 120 P. 861, 67 Wash. 37, 
L.R.A.1915C 287, Ann.Cas.1913D 78. 


See Winfield v. Public Service Com- 
mission of Indiana, 118 N.E. 531, 187 
Ind. 53 (holding that, under a statute 
ereating the public service commis- 
sion and authorizing it to fix rates, 
but providing that nothing therein 
should authorize any public utility to 
charge higher rates than those fixed 
by any franchise or grant under 
which it is operating, the restriction 
is upon the company and net upon the 
commission, and a telephone company 
may be authorized to charge more 
than the rate fixed by its franchise or 
permit, where proper, since the stat- 
ute is not to be construed as restrict- 
ing the state’s police power). 


[a] Necessity of affirmative action 
by rate making body.—(1) Under a 
statute providing that the state pub- 
lie utility commission shall have pow- 
er to direct by order that contracts 
between a municipality and a compa- 
ny fixing the rates to be charged by 
the latter shall be terminated, a con- 
tract is not terminated, or the com- 
pany party thereto entitled to charge 
other and higher rates than those 
therein prescribed, merely by filing a 
rate schedule with the commission, 
but there must be affirmative action 
by the commission to relieve the com- 
pany of its contractual obligation, 
State v. Home Telephone & Telegraph 
Co5017 24. P. 5899, 162) Wash: 196.5, C2) 
Under a statute providing that all 
charges shall be reasonable and no 
more than allowed by law or order of 
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unless the state has clGaty  GaierQea the munici- 
pality to contract as to rates for a fixed period ;** 
but until the power to regulate-or modify such rates 
is exercised by the state or an agency to which it 
has delegated its authority,®? the contract is valid 
as between the parties, and continues in effect.®* 
Such authority to make an inviolable contract must 
clearly appear,’* and is not to be implied from power 
to regulate or prohibit the use of the streets by such 
companies,®*> nor does a grant of authority to reg- 
ulate rates authorize a municipality to make an in- 
violable contract as to rates or to disable itself to 
exercise the power of regulation.*® 


[§ 107] 2. Contracts with Patrons. Except where 
the rates for its service have been established by 
the state or its properly authorized agency,®* and 
subject to the rules relating to discriminations as 
to rates and charges,®® a telegraph or telephone 
company, or the like, has a right, in pursuance of 
its general power to fix rates,’® to contract with a 
patron as to the rates to be charged him for its serv- 
ice.2° Rates so fixed by private contract between 
a company and a patron are nevertheless subject to 


the commission, and further provid- 
ing that it shall not be construed to 
prevent a telephone company from 
earrying out contracts already made, 
a company cannot on its own initia- 


53 L.Ed. 176; 


ulatory power of the state. 
Telephone & Telegraph Co. v. City of 91. 
Los Angeles, 29 S.Ct. 50, 211 U.S. 265, 
City of Richmond v. 
Chesapeake & Potomac Telephone Co. 
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legislative regulation,®! and are superseded by a 
schedule of rates prescribed by the legislature or 
a commission to which it has delegated its regulatory 
power.°2. The mere enactment of.a statute, however, 
requiring service to be furnished to all applicants 
at the usual rates does not abrogate rates thereto- 
fore fixed by private contract,®* nor does the en- 
actment of a statute authorizing a commission to 
regulate rates,°* and such contract rates continue 
in effect until changed by the commission in proper 
proceedings ;°*> but where such a statute, while ex- 
pressly continuing in force existing rates, declares 
every discriminatory charge unlawful, only the reg- 
ular rates of the company continue in effect, and not 
any special and discriminatory rate fixed by private 
contract,?® although where the statute further pro- 
vides that any contract for discriminatory service 
shall be terminated by the company where it has the 
option to do so, or as soon as the contract by its 
terms becomes terminable, such a contract is not 
abrogated by the provision prohibiting discrimina- 
tory rates, but continues in force until terminated 


P. 838, 117 Okl. 229. 


Wolverton v. Mountain States 
Telephone & Telegraph Co., 142 P. 
165, 58 Colo. 58, Ann.Cas.1916C 776; 
Adams y. Northwestern Telephone 


Home 


tive, by filing a new schedule of rates 
with the commission, avoid its obli- 
gations under a contract with a mu- 
nicipality as to rates to be charged 
for service therein, but must await 
and obtain the order of the commis- 
sion. Murray v. New York Telephone 
Co., 143 N.Y.S. 534, 81 Misc. 636 [rev 
on other grounds 156 N.Y.S. 151, 170 
App.Div. 17 (aff 123 N.E. 879, 226 N. 
i. 590) 


Change of rates fixed by contract in 
general see Constitutional Law § 660; 
Public Utilities § 28. 


81. City of Richmond v. Chesa- 
peake & Potomac Telephone Co. of 
Virginia, 105 S.H. 127, 127 Va. 612. 


[a] State may authorize one of its 
municipal corporations to establish 
by an inviolable contract the rates 
to be charged by a telephone company 
or other public utility company, for a 
definite term, not unreasonable in 
point of time, and the effect of such 
a contract is to suspend during the 
term of the contract the governmen- 
tal power of regulating the rates. 
City of Richmond v. Chesapeake & 
Potomac Telephone Co. of Virginia, 
105 S.H. 127, 127 Va. 612. 


82. Delegation of authority to _reg- 
ulate rates see infra § 108. 


83.. Traverso City v. Michigan 
Railroad Commission, 168 N.W. 481, 
202 Mich. 575; Traverse City v. Citi- 
zens’ Telephone Co., 161 N.W. 983, 195 
Mich. 373; Fink v. City of Clarendon, 
(Tex.Civ.App.) 282 S.W. 912; State 
v. Home Telephone & Telegraph Co. 
of Spokane, 172 P. 899, 102 Wash. 196. 


84. Home Telephone & Telegraph 
Co. v. City of Los Angeles, 29 S.Ct. 
50, 211 U.S. 265, 53 L.Ed. 176; City of 
Mitchell v. Board of Railroad Com’rs, 
184 N.W. 246, 44 S.D. 4380; City of 
Richmond vy. Chesapeake & Potomac 
Telephone Co. of Virginia, 105 S.E. 
127, 127 Va. 612. 


[a] All doubts, must be resolved 
against authority of the municipality 
to make an inviolable contract and in 
favor of the continuance of the reg- 


of Virginia, 105 S.E. 127, 127 Va. 612. 


85. City of Emporia v. Emporia 
Telephone Co., 129 P. 187, 88 Kan. 443 
[aff reh 124 P. 895, 87 Kan. 465]; 
City of Richmond v. Chesapeake & 
Potomac Telephone Co. of Virginia, 
105 S.E. 127, 127 Va. 612. 


86. Home Telephone & Telegraph 
Co. v. City of Los Angeles, 29 S.Ct. 
50) 211 3UrS.) 265,) 53 paid: LiG, 


87. See infra §§ 108-114. 
88. See supra § 93. 
89. Power of company to establish 


rates see supra §§ 104, 105. 

$0. See cases infra this note; and 
notes passim infra this section. 

[a] Particular contracts con- 


strued.—(1) Where a contract for tel- 
ephone service, as originally prepar- 
ed, provided that charges and rentals 
should remain as then existing, and 
provide@ further that toll charges to 
specified cities should not be increas- 
ed, but before the execution of the 
contract by the parties the latter pro- 
vision was stricken out, so that the 
contract is ambiguous as to such toll 
charges, the intention of the parties 
with respect thereto is a question of 
fact, and extrinsic evidence is admis- 
sible to aid in ascertaining it. Good- 
rich v. Northwestern Telephone Ex- 
change Co., 181 N.W. 333, 148 Minn. 
219. (2) Where a contract for the 
installation of a private branch ex- 
change telephone system in a hotel 
provides, in one patagraph, for com- 
pensation to the hotel for maintain- 
ing the system, and for the collection 
by it and payment over to the tele- 
phone company of all charges for 
calls made, a subsequent paragraph, 
ambiguous in meaning, relating to the 
payment by the telephone company to 
the hotel or compensation for its 
services in collecting and remitting 
such charges is to be construed to 
uphold the principal intention of the 
parties as expressed in the preceding 
paragraph, and not so as to modify 
or destroy it. Huckins Hotel Co. v: 
Southwestern Bell Telephone Co., 245 


Exch, Co., 188 N.W. 113, 44 S.D. 187. 


[a] Contract for private branch 
exchange.—(1) A contract between a 
hotel proprietor and a telephone com- 
pany for the installation by the latter 
of a private branch exchange in the 
hotel, ‘under which the proprietor is 
required to pay at a specified rate for 
each telephone connected with the ex- 
change, and entitling him and the ho- 
tel guests to transmit messages over 
the company’s lines, is a contract fix- 
ing rates for telephone service, and 
so subject to public regulation, and is 
not merely a private contract for the 
hire or rental of property from the 
telephone company. Adams vy. North- 
western Telephone Exch. Co., 183 N. 
W. 1138, 44 S.D. 187. (2) Rates for 
private telephone system not connect- 
ed with public system as not subject 
to regulation see infra § 108. (3) 
Private branch exchanges generally 
see infra § 339. 


Rogulation of rates see infra §§ 
108-114. 


92. See infra § 110. 


93. Union Telephone Co. v. Inger- 
soll, 144 N.W. 560, 178 Mich. 187, 52 
L.R.A.N.S. 713. 


94. Kaul v. American Independent 
Telephone Co., 147 P. 1130, 95 Kan. 1, 


95. Kaul v. American Independent 
Telephone Co., supra. 


[a] Necessity of affirmative action 
by commission.—The mere publica- 
tion and filing with the commission, 
by a telephone company, of a new 
schedule of rates does not abrogate a 
private contract between it and a pa- 
tron as to the rates to be charged to 
him, and such contract rates continue 
in ‘force until the commission has 
found them to be unreasonable and 
has prescribed other rates. Kaul v. 
American Independent Telephone Co., 
147 Py 1180,) 95) ian; /4. 


Regulation and modification of 
rates by commission see infra § 114. 


96. Heiskell v. Chesapeake & Poto- 
mac Telephone Co., 45 App.D.C. 138. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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by the company or by its own terms.®? A contract 
for residence telephone service is no longer binding 
upon the company when the patron undertakes to 
use the telephone for business purposes, where high- 
er rates are customarily charged by the company for 
business service.®® It has been held that, under its 
general duty to serve without ‘discrimination,®® a 
company cannot hold a patron to a contract for 
service at the rates prevailing when the contract was 
executed, where subsequently the rates charged to 
the public generally have been reduced. 


Contract for free service. A contract binding a 
telegraph or telephone company to give to one a 
frank over all its lines is within the prohibition of 
a statute forbidding the issuance of passes by com- 
mon carriers, including such companies.2 A con- 
tract, however, between such a company and a rail- 
road company for an exchange of their services, 
without ‘charge by either to the other, is not objec- 
tionable, either as to services on the line or those off 
the line, such companies being entitled to agree upon 
the value of the services of each to the other with- 
out reduction to money as a common denominator ;3 
and, on similar grounds, it has been held that a com- 
pany may validly contract with a municipality to 
furnish free service to municipal offices and depart- 
ments in exchange for valuable rights or privileges.4 


97. Goodrich v. Northwestern Tel- 
ephone Exch. Co., 181 N.W. 3338, 148] phone 


holder 
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cost.—In arriving at the cost of tele- 
service for which the stock- 
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Contract with stockholder of mutual company. 
Where stockholders of a telephone company are en- 
titled to its service, and their shares are assessable 
for not more than a specified amount to pay corpo- 
rate expenses, a stockholder is bound to pay for 
telephone service such sum, not exceeding the 
amount*for which he is assessable, as is arrived at 
by dividing the total cost of furnishing the service 
by the average number of telephones in use.® 


After termination of contract. Where a contract 
fixing rates for telegraph or telephone service ex- 
pires, or is rightfully terminated by the company 
or by paramount authority, one who continues to 
accept such service is liable for the lawfully estab- 
lished rates then in effect.® 


‘[§ 108] C. Regulation of Rates’—1. In General. 
Under its general power to regulate telegraph and 
telephone companies, and the like,® a state is au- 
thorized to regulate the rates and charges of such 
companies and to fix the maximum rates to be 
charged for their services and the use of their fa- 
cilities,® subject to the limitation that such regula- 
tions and the rates thereby prescribed must be rea- 
sonable;'® and it cannot be deprived of such power 
or prevented from exercising it by any contract be- 
tween a company and another.11_ The power to make 


S. 780, 32 L.Ed. 328]. 
Colo.—City and County of Denver 


under such a 


Minn, 219. 


88. Wolverton v. Mountain States 
Telephone & Telegraph Co., 142 P. 165, 
58 Colo. 58, Ann.Cas.1916C 776. 


$9. Discriminations: 

In general see supra § 90. 

As to rates and charges see supra § 
ben 


1. Wolverton v. Mountain States 
Telephone & Telegraph Co., 142 P. 165, 
58 Colo. 58, Ann.Cas.1916C 776. See 
Postal Telegraph-Cable Co. v. Associ- 
ated Press, 127 N.E. 256, 228 N.Y. 370 
(hoiding that where a telegraph com- 
pany which has contracted with a 
press association to furnish it private 
wire service at specified rates there- 
after offers or furnishes similar serv- 
ice at lower rates to other such as- 
sociations or to the public generally, 
the contract rates become discrimina- 
tory, and in an action by the com- 
pany to collect the charges at the 
rates so specified by the contract the 
court will not enforce payment of so 
much thereof as exceeds the newly 
established rates applicable to oth- 
ers). 


2. Clark v. New Jersey Postal Tel- 
egraph Co. 87 A. 640, 82 N.J.Eq. 
15. 


Telegraph or telephone company as 
common carrier in general see supra 
§ 13. 

3. Postal Telegraph-Cable Co. v. 
Tonopah & Tidewater R. Co., 39 S.Ct. 
162, 248 U.S. 471, 63 L.Ed. 365 [aff 
249 F. 664 (rev 245 F. 592), and 242 
F. 914, 155 C.C.A. 502 (aff 241 F. 162), 
and 162 N.¥.S. 1140, 176 App.Div. 
910]. 

4 City of Superior v. Douglas 
County ‘Telephone Co., 122 N.W. 1023, 
141 Wis. 363. 


Franchise as contract see supra § 
17. 


5. Miles v. People’s Telephone Co., 
163 N.W. 652, 166 Wis. 94. 
[a] Matters included in computing 


is assessable, 
contract, it is proper to include sums 
paid out or set aside in a fund for 
losses caused by storm or catastro- 
phe, and to meet the requirements of 
industrial insurance, guarding against 
any duplication arising from payment 
in one year out of funds set aside 
in a prior year; and also sums paid 
out on any of the bonded indebted- 
ness of the company, and in interest 
thereon; and a reasonable allowance 
for depreciation and obsolescence. 
Miles v. People’s Telephone Co., 163 
‘N.W. 652, 166 Wis. 94. 


6. Cockrell & Co. v. Chesapeake & 
Potomac Telephone Co., 47 App.D.C. 
452; Great Northern Ry. Co. v. Shey- 
enne Telephone Co., 145 N.W. 1062, 
27 N.D. 256. 


[a] Contract for free service.— 
When a telephone company’s contract 
with a patron to furnish free service 
is invalid, the patron is liable for 
charges for service furnished from 
the date notice of the cancellation of 
such contract is given. Great North- 
ern Ry. Co. v. Sheyenne Telephone 
Co., 145 N.W. 1062, 27 N.D. 256. 


Establishment of rates by: 
Company see infra §§ 104, 105. 


State under regulatory power see in- 
Pra aee Lee. 


7. -Rates under federal war time 
control see infra § 123. 


Regulation of business and service 
in general see infra §§ 96-103. 


8. See supra § 96. 


9. U.S.—Home Tel., etc., Co. v. Los 
Angeles, 29 S.Ct. 50, 211 U.S. 265, 53 
L.Ed. 176 faff 155 F. 554]; Chesa- 
peake, etc., Tel. Co. v. Manning, 22 
S.Ct. $881, 186 U.S. 238, 46 L.Md. 1144; 
Southern Bell Telephone & Telegraph 
Co. v. Railroad Commission of South 
Carolina, 5 F.(2d) 77; Iowa _ Tele- 
phone Co. vy. City of Keokuk, 226 F. 
82; Cumberland Telephone & Tele- 
graph Co. v. City of Memphis, 200 F. 
657, 119 C.C.A. 73; Missouri v. Bell 
Tel. Co., 23 F. 539 [error dism 127 U. 


v. Mountain States Telephone & Tele- 
graph Co., 184 P. 604, 67 Colo. 225 [er- 
ror dism 40 S.Ct. 219, 251 U.S. 545, 64 
L.Ed. 407]. 


D.C.—Manning v. Chesapeake & Po- 
tomac Telephone Co., 18 App.D.C. 191 
[rev on other grounds 22 S.Ct. 881, 186 
U.S. 238, 46 L.Ed. 1144]. 


Ind.—Central Union Tel. Co. v. 
State, 24 N.E. 215, 123 Ind. 113; Cen- 
tral Union Tel. Co. v. State, 19 N.E. 
604, 118 Ind. 194, 10 Am.S.R. 114; 
Central Union Tel. Co. vy. Bradbury, 
5 N.E. 721, 106 Ind. 1; Hockett v. 
ee N.E. 178, 105 Ind. 250, 55 Am. 


Mich.—Traverse City v. Michigan 
Railroad Commission, 168 N.W. 481, 
202 Mich. 575. 


Mo.—St. Louis v. Bell Tel. Co., 10 
S.W. 197, 96 Mo. 628, 9 Am.S.R. 370, 
Pa Ace a Se 


Neb.—Nebraska Tel. Co. v. State, 76 
N.W.. 171, 55 Neb. 627, 45 L.R.A. 113. 


Or.—City of Woodburn y. Public 
Service Cominission of Oregon, 161 P. 
891;°82Or:, 114, L. RA LILTC) 938) “Anne 
Cas.1917E 996. 


Tex.—Fink v. City of Clarendon, 
(Civ.App.) 282 S.W. 912. 


Wash.—State v. Superior Court of 
King County, 120 P. 861, 67 Wash. 37. 


[a] Police power.—(1) ‘The right 
of the state to regulate rates by com- 
pulsion is a police power.” City of 
Woodburn vy. Public Service Commis- 
sion of Oregon, 161 P. 391, 395, 82 Or. 
114, L.R.A.1917C 98, Ann.Cas.1917B 
996. (2) Right to regulate telegraph 
and telephone companies and business 
as founded in police power in general 
see infra § 96. 


10. Reasonableness of rates sce in- 
fra § 109. 


11. Southern Bell Telephone & Tel- 
egraph Co. v. Railroad Commission of 
Georgia, 274 F. 438 [cert den 43 S.Ct, 
521, 262 U.S. 761, 67 L.Ed. 1220]; 
Public Service Commission y. Girton, 
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such regulations or prescribe rates and charges is a 
legislative function,!2 and cannot be performed by 
the courts,'® although the determination whether 
rates as fixed are reasonable or confiscatory is a ju- 


dicial function.t4 


Delegation of regulatory power. 
regulate rates may be exercised by a board or com- 


128 N.E. 690, 189 Ind. 627. 


Modification of rates fixed by con- 
tract with: 


Municipality see supra § 106. 
Patron see supra § 107 


.12. U.S.—Northwestern Bell Tele- 
phone Co. y. Spillman, 6 F.(2d) 663. 


Colo.—Wolverton Vv. Mountain 
States Telephone & Telegraph Co., 142 
P. 165, 58 Colo. 58, Ann.Cas.1916C 
Ti Ge 

Kan.—Emporia Telephone Co. v. 
Publie Utilities Commission of Kan- 
sas, 154 P. 262, 97 Kan. 136; City of 
Emporia vy. Emporia Telephone Co., 
133 P: 858, 90 Kan. 118. 


Mich.—Traverse City v. Michigan 
Railroad Commission, 168 N.W. 481, 
202. Mich.. 575. - 


Neb.—Nebraska Telephone Co. v. 


State, 76 N.W. 171, 55 Neb. 627, 45 
L.R.A. 118. 
13. U.S.—Northwestern Bell Tele- 


phone Co. v. Spillman, 6 F.(2d) 663. 


Colo.—Wolverton Vv. Mountain 
States Telephone & Telegraph Co., 142 
P. 165, 58 Colo. 58, Ann.Cas.1916C 
776. 


Kan.—City of Emporia v. Emporia 
Telephone Co., 133 P. 858, 90 Kan. 118. 
See Emporia Telephone Co. v. Public 
Utilities Commission of Kansas, 154 
P. 262, 97 Kan. 136 (enunciating the 
rule stated in the text, and holding 
that in enjoining interference with an 
established rate the court should not 
make any provision which may be re- 
ae as fixing a rate for the fu- 
ture), 


Mich.—Traverse City v. Michigan 
Railroad Commission, 168 N.W. 481, 
202 Mich. 575. 


Neb.—Nebraska Telephone Co. v. 
State, 76 N.W. 171, 55 Neb. 627, 45 
TGR.AG 113. 


Compare Curwensville Borough vy. 
Huntingdon & Clearfield Telephone 
Co., 16 Pa. Dist: 602, 33) Pa.Co. 435 
(where such power was exercised by 
a court, under a statute conferring 
the power upon it, but the constitu- 


tionality of the statute is not dis- 
cussed). 
[a] Rule applied.—Where a public 


utility eommission, authorized by 
statute to regulate rates, has made 
an order permitting an increase in 
the rates of a telephone company it 
is error for a court of equity to is- 
sue a temporary injunction restrain- 
ing the company from collecting such 
inereased rates, since the court has 
no power to fix rates, but only to de- 
termine their reasonableness. City 
of Emporia v. Emporia Telephone 
Co., 133 P. 858, 90 Kan. 118. 


14. Western Union Telegraph Co. 
v. Myatt, 98 F. 335; Wolverton v. 
Mountain States Telephone & Tele- 
graph Co., 142 P. 165, 58 Colo. 58, Ann. 
Cas.1916C 776; City of Emporia v. 
Emporia Telephone Co., 133 P. 858, 
90 Kan. 118. See Traverse City v. 
Michigan Railroad Commission, 168 
N.W. 481, 202 Mich. 575 (recognizing 
the rule). 


Determination of reasonableness of 
rates in proceeding for relief against 
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The power to 


enforcement see infra §§ 112, 1138. 


Judicial review of orders of com- 
mission as to rates see infra § 114. 


15. U.S.—Western Union Tel. Co. 
v. Myatt, 98 F. 335. vA 


\ 

Fla.—Town of Brooksville v. Flori- 
be Telephone Co., 88 So. 307, 81 Fla. 
436. 


Ga.—City of Dawson v. Dawson 
eh Co., 72 S.E. 508, 1387 Ga. 


La.—Western Union Telegraph Co. 
v. Railroad Commission of Louisiana, 
45 So. 598, 120 La. 758. 


Md.—Gregg vy. Laird, 87 A. 1111, 121 
Md. 1. 


Mich.—Traverse City v. Michigan 
Railroad Commission, 168 N.W. 481, 
202 Mich. 575. 


Neb.—Farmers’ & Merchants’ Tele- 
phone Co. of Alma y. Orleans Commu- 
nity Club of Orleans, 218 N.W. 583, 
116 Neb. 633; Nebraska Tel. Co. v. 
Cornell, 82 N.W. 1, 59 Neb. 737. 


N.C.—State v. Western Union Tel. 
Co:, 18 (S:H.4389 Ls NCL 2237 22 dae 
R.A. 570. 


Okl.—Pioneer Telephone & Tele- 
graph Co. v. Westenhaver, 99 P. 1019, 
23 Okl. 226. 


Can.—-Ingersoll Telephone Co. v. 
Bell Telephone Co. of Canada, 53 Can. 
S:Co8 se 


[a] Effect on preéxisting regula- 
tory statute of giving power to com- 
mission.—Under a statute creating a 
public service commission and con- 
ferring upon it power to establish and 
regulate rates for telegraph and tele- 
phone service, and repealing all prior 
statutes prescribing or limiting rates,, 
rates in effect under such a preéxist- 
ing statute remain unimpaired until 
the commission has acted to modify 
or supersede them. Gregg v. Laird, 
SALI TALIS ak Mids de 


* Regulation of rates by commission 
see infra § 114. 


16. Home Tel., etc., Co. v. Los An- 
geles,29.S.Ct...50, 211 U.S. 266, 63 LL: 
Ed. 176 [aff 155 F. 554); City. of Ft, 
Collins v. Public Utility Commission, 
195 P. 1099; .69 Colo: 554; City and 
County of Denver vy. Mountain States 
Telephone & Telegraph Co., 184 P. 604, 
67 Colo. 225 [error dism 40 S.Ct. 219, 
251 U.S, 545, 64 L.Ed. 407]; State vy. 
Missouri, ete., Tel. Co., 88 S.W. 41, 189 
Mo. 88; St. Louis v. Bell Tel. Co., 
10 S.W. 197, 96° Mo. 623, 9 Am.S.R. 
370, 2 L.R.A. 278. 


Contracts between municipality and 
company as to rates see supra § 106. 


Municipal regulation of: 
Rates of public utilities in general 
ane Municipal Corporations §§ 554— 
Telegraphs and telephones in general 
see Municipal Corporations § 584. 


17. See cases supra notes 15, 16. 
Delegation of regulatory power in 
general see supra §§ 101, 102. 


18. U.S.—Iowa Telephone Co. vy. 
City of Keokuk, 226 F. 82; Cumber- 
land Telephone & Telegraph Co. v. 
City of Memphis, 200 F. 657, 119 ¢C.c. 


YB. Bee oe ee 


‘ 


mission,’® or by: a municipal corporation,’® where 
delegated to it, which may lawfully be done;** but 
a municipality has no such authority unless clearly 
vested with it by law,1§ and power to fix rates will 
not be implied from provisions granting to munic- 
ipalities the right to regulate and control the use 
of streets,'® or the exercise of public franchises*? 


A. 73. 


Mich.—City of Cadillac v. Citizens’ 
Telephone Co., 161 N.W. 989, 195 Mich. 
538. 


Mo.—State v. Missouri, ete, Tel. 
Co., 88 S.W. 41, 189 Mo. 83; St. Louis 
v. Bell Tel. Co., 10 S.W. 197, 96 Mo. 
623, 9 Am.S.R. 370, 2 L.R.A. 278. 


Neb:—Marquis v. Polk County 
Telephone Co., 158 N.W. 927, 100 Neb. 
140. 


- 


N.Y.—Wright v. Glen Tel. Co., 99 
N.Y.S. 85, 112 App.Div. 745. 


Ohio.—Cleveland Telephone Co. v. 
City of Cleveland, 121 N.E. 701, 98 
OhioSt. 358; Farmer v. Columbiana 
County Tel. Co.; 74 N.E. 1078, 72 Ohio 
St. 526; State v. Toledo Home Tel. 
Co., 74 N.E. 162, 72 OhioSt. 60; Mack- 
lin v. Home Tel. Co., 24 OhioCir.Ct. 
446; State v. Central Union Tel. Co., 
14 OhioCir.Ct. 273, 7 OhioCir.Dec. 536. 


Okl.—Pioneer Telephone & Tele- 
graph Conv. State, £27 PB: 4073,,33 OK 
724, 


Tex.—Fink v. City of Clarendon, 
(Civ.App.) 282 S.W. 912. 


Wis.—State v. Sheboygan, 86 N.W. 
657, 111 Wis. 23. 


See Hardin County Kentucky Tele- 
phone Co. v. City of Elizabethtown, 
14 S.W.(Zd) 162, 227 Ky. 778 (recog- 
nizing the rule). And see cases infra 
notes 19-24. Compare City and Coun- 
ty of Denver v. Mountain States 
Telephone & Telegraph Co., 184 P. 604, 
67 Colo. 225 [error dism 40 S.Ct. 219, 
251 U.S. 545, 64 L.Ed. 407] (holding 
that the power need not be granted in 
express words, and that it is sufficient 
if it necessarily arises from, or is 
fairly implied from, or incidental to, 
the powers expressly granted, or is 
essential to the declared objects and 
purposes for which the municipality 
was created; and holding further that 
where the charter of a municipality 
reserved to it power to regulate 
charges of public utilities, and there- 
after a “home rule” amendment to the 
constitution was adopted expressly 
ratifying, confirming, and validating 
such charter, and providing that its 
provisions should supersede any gen- 
eral law of the state within the limits 
of such municipality, such municipal 
corporation had power to regulate the 
rates for telegraph and _ telephone 
service within its boundaries). 


[a] Attempted regulation void.— 
Where power to regulate telegraph or 
telephone rates ‘has not been con- 
ferred by law upon a municipal corpo- 
ration, an ordinance whereby it at- 
tempts or undertakes such regulation 
is void, and cannot form the basis for 
an injunction to restrain the company 
from collecting higher rates. Fink y. 


City of Clarendon, (Tex.Civ.App.) 282 


Sow O22. 


19. City of Jacksonville v. South- 
ern Bell Telephone & Telegraph Co., 
49 So. 509, 57 Fla. 374; St. Louis v. 
Bell Telephone Co., 10 S.W. 197, 96 
Mo. 628, 9 Am.S.R. 370, 2 L.R.A. 278; 
Marquis v. Polk County Telephone Co., 
158 N.W. 927, 100 Neb. 140; State v. 
Sheboygan, 86 N.W. 657, 111 Wis. 23. 


20. State v. Missouri, etc., Tel. Co., 
88 S.W. 41, 189 Mo. 838. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§ 108 


ee? 


§§ 108-109] 


or the construction and maintenance of poles and 
wires’! therein, or from provisions granting author- 
ity to fix rates for other specified public services,?? 
nor is such power conferred by the usual general 
grant of authority to pass ordinances for the govern- 
ment and welfare of the municipality or its inhabit- 
ants.*8 It is generally held that a constitutional 
provision for “home rule” of a municipal corporation 
does not authorize such municipality to regulate 
rates for service within its borders, nor preclude the 
state from so doing;?* but there is some authority 
to the contrary.?® 


Charges for use of private system not devoted, to 
public use but intended solely as a local conven- 
ience or facility for particular persons are not sub- 
ject to legislative regulation.2® As elsewhere point- 
ed out, however, this rule does not extend to rates 
for private branch exchange service connected with 
a public telephone system.?7 


[§ 109] 2. Reasonableness of Rates.28 In the 


21. Iowa Telephone Co. v. City of 
Keokuk, 226 F. 82; Wright v. Glen 
Tel. Co., 99 N.Y.S. 85, 112 App.Div. 
745; Pioneer Telephone & Telegraph 
Co. v. State, 127 P. 1073, 33 Okl. 724. 


22. Iowa Telephone Co. v. City of 
Keokuk, 226 F. 82; Cumberland Tele- 
phone & Telegraph Co. v. City of 27. 
Memphis, 200 F. 657, 119 C.C.A. 73. 23, 


23. U.S.—Cumberland Telephone & 


lic business, 


tive regulation. 
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telephone company, a part of its pub- 
and the rates to be 
charged for the use of the system and 
equipment are not subject to legisla- [a] 
Chesapeake & Poto- 
mac Telephone Co. v. Manning, 22 S. 
Ct. 881, 186 U.S. 238, 46 L.Ed. 1144. 


See supra § 107 note 91 [a]. 
Reascnableness of rates: 
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case of a telegraph or telephone company, or the 
hike, as in that of any other public utility,2® it is 
a universal rule that rates established under the 
power of regulation,?® whether directly by the state 
or through the agency of a municipality or commis- 
sion to which such power has been delegated, must 
be reasonable, compensatory, and nonconfiscatory,*? 
and must be such that, after due allowance is made 
for depreciation, upkeep, and legitimate cost of op- 
eration, will afford a fair return to the company,’ 
although it has been held that a foreign company 
may be compelled, as a condition of being allowed 
to do business within the jurisdiction, to serve, if at 
all, at rates prescribed by law, regardless of their 
reasonableness, it having the alternative of with- 
drawing if it deems the rate noncompensatory.** In 
prescribing and regulating rates and charges for 
telegraph or telephone service, or the like, there are 
to be applied the general principles applicable im 
the eascs of other public utilities,?+ as to the rate 


such a peculiar character as to place 
it in the exceptional list). And see 
eases passim infra notes 32-45. 


Uniformity throughout state 
is not required. In re Northwestern 
Bell Telephone Co., 204 N.W. 873, 164 
Minn. 279; Logan City v. Public Util- 
a eos cre gon of Utah, (Utah) 296 


Different rates for different 


Telegraph Co. v. City of Memphis, 200 
6b 11 C LCA TS. 


Fla.—City of Jacksonville v. South- 
ern Bell Telephone & Teiegraph Co., 
49 So. 509, 57 Fla. 374. 


Mo.—St. Louis v. Bell Tel. Co., 10 
S.W. 197, 96 Mo. 623, 9 Am.S.R. 370, 
2 L.R.A. 278. : 


Ohio.—Cleveland Telephone Co. v. 
City of Cleveland, 121 N.E. 701, 98 
OhioSt. 358. 


Wis.—State v. Sheboygan, 86 N.W. 
657, 111 Wis. 23. 


24, City of Detroit v. Michigan 
Railroad Commission, 177 N.W. 306, 
209 Mich. 395; Traverse City v. Michi- 
gan Railroad Commission, 168 N.W. 
481, 202 Mich. 575; State v. Missouri 
& Kansas Telephone Co., 88 S.W. 41, 
189 Mo. 83; Cleveland Telephone Co. 
v. City of Cleveland, 121 N.E. 701, 98 
OhioSt. 358; City of Woodburn v. 
Public Service Commission of Oregon, 
161 P. 391, 82.Or. 114, L.R.A.1917C 
98, Ann.Cas.1917E 996. 


Municipal “home rule” in general 
see Municipal Corporations § 294. 


25. City of Ft. Collins v. Public 
Utility Commission, 195 P. 1099, 69 
Colo. 554; City and County of Denver 
v. Mountain States Telephone & Tele- 
graph Co., 184 P. 604, 67 Colo. 225 
[error dism 40 S.Ct. 219, 251 U.S. 545, 
64 L.Ed. 407]. 


26. Chesapeake & Potomac Tele- 
phone Co. v. Manning, 22 S.Ct. 881, 
186 U.S. 238, 46 L.Ed. 1144. 


[a] Bule applied.—A local tele- 
phone plant or system installed in a 
pbuilding so that persons in different 
rooms can communicate with each 
other thereby, but having no connec- 
tion with the general telephone ex- 
change and no means of communicat- 
ing with the general public, and in- 
tended solely as a local convenience 
for the occupants of the building, ‘is 
not, although installed by a public 


Sek Vicars by company see supra § [b] 


Fixed by contract between company 
and: 


Municipality see supra § 106. 
Patron see supra § 107. 


Special or additional charges see 
infraus. 17. 


29. See Public Utilities § 24. 


Telegraph or telephone company as 
public utility see supra § 12. 


30. Power to regulate rates in gen- 
eral see supra § 108. 


31. Chesapeake & Potomac Tele- 
phone Co., 22 S.Ct. 881, 186 U.S. 238, 
46 L.Ed. 1144; New York Telephone 
Co. v. Prendergast, 36 F.(2d) 54; 
Iowa Telephone Co. v. City of Keokuk, 
226 F. 82; Western Union Tel. Co. v. 
Myatt, 98 F. 335; Hardin County Ken- 
tucky Telephone Co. v. City of Eliza- 
bethtown, 14 S.W.(2d) 162, 227 Ky. 
778. See Home Telephone & Tele- 
graph Co. v. City of Los Angeles, 29 
S.Gt..250,2211. U.S.- 265, -53- L.Ed. 3176 
{aff 155 EF. 554]; Indiana Bell Tele- 
phone Co. v. Public Service Commis- 
sion of Indiana, 300 F. 190 (both cases 
recognizing the rule); Southern Bell 
Telephone & Telegraph Co. v. Railroad 
Commission of South Carolina, 5 F. 
(2d) 77, 91 (‘the legislature cannot 
fix rates so unreasonably low as to 
amount to confiscation. If the rates 
are confiscatory there is a taking of 
property without due process of law 
within the meaning of the constitu- 
tion”); Logan City v. Public Utilities 
Commission of Utah, (Utah) 296 P. 
1006 (holding that a telephone com- 
pany cannot be required to maintain 
eonfiscatory rates at one exchange 
merely because it is doing business at 
confiscatory rates at another ex- 
change). Compare Emporia Tele- 
phone Co.‘v. Public Utilities Commis- 
sion of Kansas, 154 P. 262, 97 Kan. 
136 (where it was said that if in any 
circumstances a  noncompensatory 
rate may be enforced as to a specific 
service, by reason of some controlling 
reason of public policy, the furnishing 
of a party line telephone is not of 


companies.—The fact that a munici- 
pal corporation authorized by statute 
to regulate telephone rates prescribes 
different rates for different companies 
doing business within its limits does 
not necessarily constitute an illegal 
discrimination or a denial of the equal 
protection of the laws, since a just 
ground for such classification may 
exist by reason of differences in the 
territory occupied, facilities fur- 
nished, and services rendered by the 
several companies. Home Telephone 
& Telegraph Co. v. City of Los An- 
geles, 26 S.Ct. 50, 211, U.S. 265, 53 L. 
Ed. 176 [aff 155 F. 554]. 


1 
Constitutionality of rate regulation 
as dependent upon reasonableness in 
general see Constitutional Law § 909. 


Requirement that regulations be 
reasonable in general see supra § 97. 


32. State v. Superior Court of 
King County, 120 P. 861, 67 Wash. 
ai L.R.A.1915C 287, Ann.Cas.1913 
78. 


Adequacy of return see infra text 
and note 45. 


SS. Manning v. Chesapeake & 
Potomac Telephone Co., 18 App.D.C, 
191 [rev on other grounds 22 S.Ct. 881, 
186 U.S. 2388, 46 L.Ed. 1144]. 


[a] Constitutionality.—Compelling 
a foreign company doing business 
within the jurisdiction by sufferance 
only to furnish its service at pre- 
scribed rates which are not compensa- 
tory does not deprive it of property 
without due process of law, since it is 
not compelled to continue such serv- 
ice, but may withdraw therefrom and 
cease doing business within the ju- 
risdiction if it is dissatisfied with the 
rates; and if it wishes to do business 
within the jurisdiction it may right- 
fully be required to comply with such 
conditions as may be imposed upon 
it. Manning v. Chesapeake & Potomac 
Telephone Co., 18 App.D.C. 191 [rev on 
other grounds 22 S.Ct. 881, 186 U.S. 
238, 46 L.Hd. 1144]. 


34. See Public Utilities §§ 24-60. 
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base, and the elements thereof,?® such as the value | of the company’s physical properties®® and the fac- 


35. See cases infra this note. 


{a] Fair value of property.— 
Primarily the basis for fixing rates 
for telegraph or telephone service 1s 
the fair value of the property devoted 
to such service, at the time it is so 
being used in such service. Board of 
Public Utility Com’rs v. New York 
Telephone Co., 46 S.Ct. 363, 271 U.S. 
23, 70 L.Ed. 808 [aff 5 F.(2d) 245]; 
State of Missouri ex rel. Southwestern 
Bell Telephone Co. v. Public Service 
Commission of Missouri, 43 S.Ct. 544, 
262 U.S. 276, 67 L.Ed. 981, 31 A.L.R. 
807 [rev (Mo.) 233 S.W. 425]; Cum- 
berland Telephone & Telegraph Co. v. 
Louisiana Public Service Commission, 
283 -H'. 215 [appeal dism 43 S.Ct. 249, 
260 U.S. 759, 67 L.Ed. 500]; Cumber- 
jand Telephone & Telegraph,Co. v. 
City of Louisville, 187 F. 637; Man- 
ning v. Chesapeake & Potomac Tele- 
phone Co., 18 App.D.C. 191 [rev _on 
other grounds 22 S.Ct. 881, 186 U.S. 
238, 46 L.Ed. 1144]; Michigan Public 
Utilities Commission v. Michigan 
State Telephone Co., 200 N.W. 749, 
228 Mich. 658; Home Telephone Co. 
v. City of Carthage, 139 S.W. 547, 235 
Mo. 644, 48 L.R.A.N.S. 1055, Ann.Cas. 
1912D 301; Marquis v. Polk County 
Telephone Co., 158 N.W. 927, 100 Neb. 
140; City of Cincinnati v. Public Util- 
ities Commission, 148 N.E. 817, 113 
OhioSt. 259; State v. Superior Court 
of King County, 120 P. 861, 67 Wash. 
87, L.R.A.1915C 287, Ann.Cas.1913D 
78; City of Huntington v. Public Serv- 
ice Commission, 133 S.E. 144, 101 W. 
Va. 378. See City of Houston v. 
Southwestern Bell Telephone Co., 42 
Sict, 486, 259° U.S. 318, 66 L.Ed. 961 
[aff 268 F. 878] (recognizing the 
rule). But see Cumberland Telephone 
& Telegraph Co. v. Railroad Commis- 
sion of Louisiana, 156 F. 823 frev on 
other grounds 29 S.Ct. 357, 212 U.S. 
414, 53 L.Ed. 577] (where it was 
said that while the present value of 
the property is one element to be con- 
sidered in determining what are rea- 
sonable rates, it is very far from being 
the most important element). 


[b] Ascertainment of value is not 
controlied by artificial rules, and is 
not a matter of formula, but there 
must be exercised a reasonable judg- 
ment, having its basis in a proper 
consideration of all relevant facts. 
Marquis v. Polk County Telephone 
Co., 158 N.W. 927, 100 Neb. 140. 


{c] Matters and elements con- 
sidered.—(1) In ascertaining the 
gross valuation upon which rates are 
to be based, investment cost, reproduc- 
tion value less depreciation, going 
concern value, and all other relevant 
facts should be taken into considera- 
tion in order to reach the ultimate 
figure. Chesapeake & Potomac Tele- 
phone Co. of Virginia v. Common- 
wealth, 186 S.E. 575, 147 Va. 48. (2) 
Good will is not to be included in the 
base upon which rates for telephone 
service are computed. New York 
Telephone Co. v. Prendergast, 36 F. 
(2d) 54. °(3) _Where the commission 
has stipulated to amortize any dif- 
ference between the rate established 
and the rate in effect at the time of 
the first hearing, the company is en- 
titled to have such amount added to 
its capital, as a part of the rate base. 
Indiana Bell Telephone Co. v. Public 
Service Commission of Indiana, 300 F. 
190. (4) The condition of the com- 
pany’s property is a relevant and es- 
sential fact, in determining its value 
for rate purposes, as well as the 
actual construction conditions under 
which it was developed, and the costs 
of materials and labor. Indiana Bell 
Telephone Co. v. Public Service Com- 


-mission of Indiana, supra. 


(5) It is 
not improper to ascertain the repro- 
duction value of the company’s tangi- 
ble property as of a particular date, 
add thereto the cost of net additions 
thereto, deduct a proper amount for 
depreciation, add the proper working 
capital, and add also a proper sum as 
the worth of the company’s intangible 
property or going concern value, the 
result representing the amount upon 
which the company is entitled to a 
fair return. Chesapeake & Potomac 
Telephone Co. of Baltimore City v. 
Whitman, 3 F.(2d) 938. ‘* 


[d] Value of service to patron has 
been said to be not a proper basis for 
fixing the rates therefor. Mooreland 
Rural Telephone Co. v. Mouch, 96 N. 
EK. 193, 48 Ind.App. 521. 


[e] Character of patron as “busi- 
negys man’”’ furnishes no proper basis 
for determining the rates to be 
charged him for the company’s serv- 
ice. Mooreland Rural Telephone Co. 
oe aces 96 N.E. 193, 48 Ind.App. 


[f] Apportioning value between 
local and long-distance plant.—In as- 
certaining whether or not the rates 
charged to telephone service in a par- 
ticular municipality are reasonable, 
the valuation of the local plant 
should, so far as practicable, be sep- 
arated from the value of the long dis- 
tance plant, and the value of the prop- 
erty used in common in both services 
should be equitably apportioned be- 
tween them. Pioneer Telephone & 
Telegraph Co. v. State, 167 P. 995, 64 
Okl. 304, L.R.A.1918C 138. i 


{g] Basis prescribed by municipal 
ordinance.—(1) Where an ordinance 
enacted by a municipal corporation, 
permitting the merger of two tele- 
phone companies or the purchase of 
one by the other, specifically provides 
that the rates to be charged shall be 
such only as to enable the company to 
earn a fair return upon its capital 
actually invested in its plant located 
in the municipality, the company upon 
accepting and acting under such ordi- 
nance waives the right to claim any- 
thing more than a fair return on 
capital actually invested. South- 
western Telegraph & Telephone Co. v. 
City of Houston, 268 F. 878 [aff 42 
S.Ct. 486, 259 U.S. 318, 66 L.Ed. 961]. 
(2) Where, however, the municipality 
asserts that it is not bound by such 
ordinance, it cannot be heard to say 
that. the company, having accepted 
the ordinanee, is estopped to claim a 
rate which will yield a fair return on 
the actual value of its property used 
in the public service, although that 
exceeds the amount of the invest- 
ment. City of Houston vy. South- 
western Bell Telephone Co., 42 S.Ct. 
486, 259 U.S. 318, 66 L.Ed. 961 [aff 
268 F. 878]. 


{h] Under statutes.—In ascertain- 
ing the reasonableness of a rate there 
must be taken into account all such 
factors as may be prescribed by stat- 
ute. Lima Telephone & Telegraph Co. 
v. Publie Utilities Commission of 
Ohio, 120 N.E. 330, 98 OhioSt. 110. 


[i] Use of erroneous method as to 
particular item.—The use of an er- 
roneous method in arriving at one 
particular item of valuation for rate 
purposes does not necessarily render 
void a rate founded upon:the valua- 
tion, since it may be so small or neg- 
ligible as not materially to affect the 
result, or the rate may be reasonable 
on the correct valuation although 
founded on a slightly incorrect one. 
Illinois Bell Telephone Co. vy. Smith, 


39 H.(2d) 157. 
36. See cases infra this note. 


[a] Value at time of inquiry.— 
The value of the property of a tele- 
graph or telephone company is to be 
determined, for rate purposes, as of 
the time at which the inquiry is 
made. New York Telephone Co. v. 
Prendergast, 300 F. 822; Southwest- 
ern Telegraph & Telephone Co. v. City 
of Houston, 268 F. 878 [aff 42 S.Ct. 
486, 259 U.S. 318, 66 L.Ed. 961]. 


[b] Property to be included.—(1) 
All the property being used in the 
company’s service at the time to which 
the inquiry relates, and not merely 
part of it, is to be included in that 
upon the value of which the company 
is entitled to a return. New York 
Telephone Co. v. Board of Public 
Utility Com’rs, 5 F.(2d) 245 [aff 46 S. 
Ct. 363, 271 U.S. 23, 70 L.Ed. 808]. (2) 
Real estate owned by a company and 
devoted to its business is a part of 
the plant, and should be included in 
the rate base. Cumberland Telephone 
& Telegraph Co. v. City of Louisville, 
187 F. 637. (3) The source of funds 
used to purchase or acquire property 
used tn the service is immaterial to 
the question of including such prop- 
erty in the rate base, and the exclu- 
sion from the rate base of property 
purchased out of moneys in a depre- 
ciation reserve fund set up by the 
company is erroneous. Illinois Bell 
Telephone Co. v. Moynihan, 38 F.(2d) 
77 [decree set aside on other grounds 
sub nom. Smith v. Illinois Bell Tele- 
phone Co., 51 S.Ct. 65, 282 U.S. 133, 75 
L.Ed. 701]. See Chesapeake & Poto- 
mac Telephone Co. of Baltimore City 
v. Whitman, 3 F.(2d) 938 (dictum, to 
same effect); Michigan Public Util- 
ities Commission v. Michigan State 
Telephone Co., 200 N.W. 749, 228 Mich. 
658 (holding that a depreciation re- 
serve is definitely the property of the 
company, and is not the property of 
the public, nor a trust fund for the 
benefit of both the company and the 
public). Contra Railroad Commission 
of Louisiana v. Cumberland Telephone 
& Telegraph Co., 29 S.Ct. 357, 212 U.S. 
414, 53 L.Ed. 577. (4) Equipment 
provided and installed to provide for 
the future growth of the communities 
in which the company does business 
is not idle capital, in the sense that 
it should be excluded from the rate 
base, but is to be included as proper 
provision for the future. Southern 
Bell Telephone & Telegraph Co. vy. 
Railroad Commission of South Caro- 
lina, 5 F.(2d) 77. See Pacific Tele- 
phone & Telegraph Co. v. Whitcomb, 
12 F.(2d) 279 [aff sub nom. Denney 
v. Pacific Telephone & Telegraph Co., 
48 S.Ct. 223, 276 U.S. 97, 72 L.Ed. 483] 
(apparently applying the rule, and 
holding that particular equipment was 
a proper provision for the future). 
Compare Chesapeake & Potomac Tele- 
phone Co. of Virginia v. Common- 
wealth, 186 S.E. 575, 147 Va. 43 (hold- 
ing that the value of real estate pur- 
chased in anticipation of future use 
in the public service, but not present- 
ly used or useful therein, should not 
be imcluded in the rate base, where 
its appreciation in value offsets any 
loss the company may suffer by rea- 
son of its exclusion). (5} The fair 
value of work or property under con- 
struction, and being made ready for 
use within a reasonable time in the 
future, should be included in the rate 
base. New York Telephone Co. v. 
Prendergast, 36 F.€2d) 54. (6) A 
company is entitled to some latitude 
in adopting new methods and new 
equipment, and apparatus or equip- 
ment which has passed the experi- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tors entering into the determination or ascertain- | ment thereof,®? the principles applicable to going val- 


mental period, and which operates 
satisfactorily, although not yet in 
general use, is properly included in 
the rate base when it has been in- 
stalled by the company in good faith. 
Northwestern Bell Telephone Co. v. 
Spillman, 6 F.(2d) 663. 


37. See cases infra this note. 


[a] Reproduction cost.—(1) The 
cost of reproducing the property of 
a telegraph or telephone company is 
not the absolute equivalent of the 
“fair value” of such ‘property, on 
which the company is entitled to a 
return, but is evidence of such value 
for rate making purposes, the proper 
weight of which is to be determined 
on consideration of all the other evi- 
dence in the case. New York Tele- 
phone Co. v. Prendergast, 36 F.(2d) 
54. (2) While no one element is ex- 
clusive of all others in arriving at 
the value of property, reproduction 
cost less depreciation is ordinarily the 
dominant element in ascertaining the 
rate base. New York Telephone Co. 
v. Prendergast, 300 F. 822; City of 
Detroit v. Michigan Railroad Commis- 
sion, 177 N.W. 306, 209 Mich. 395. 
(3) The reproduction cost can never 
be more than it would cost the com- 
pany to reproduce or replace the prop- 
erty with property equally good. 
New York Telephone Co. v. Prender- 
gast, 36 F.(2d) 54. (4) Items of 
expense necessary to construct or re- 
produce the property and plant may, 
however, be included although they 
are not reflected in any inventory of 
the physical property. Indiana Bell 
Telephone Co. v. Public Service Com- 
mission of Indiana, 300 F. 190. (5) 
The reproduction cost means the cost 
to the company of reproducing or re- 
placing the property with property 
equally good under the conditions 
which might reasonably be expected 
to exist if the property were to be 
replaced. New York Telephone Co. v. 
Prendergast, 36 F.(2d) 54. (6) Re- 
production cost as applied to land 
means the market value thereof, to 
which is to be added the reproduction 
cost of buildings on the land. New 
York Telephone Co. v. Prendergast, 
86 F.(2d) 54. (7) In estimating the 
cost of reproducing particular equip- 
ment the market value thereof should 
be considered as bearing upon what 
it would cost to acquire similar equip- 


ment, although the company pur- 
chased it at less than the market 
value. New York Telephone Co. v. 


Prendergast, 36 F.(2d) 54. (8) No 
valuation should be included, in com- 
puting the reproduction cost, for a 
franchise or right of way owned by 
the company, where it was bestowed 
upon the company by gift and without 
charge or expense. Cumberland Tele- 
phone & Telegraph Co. v. City of 
Louisville, 187 F. 6387. (9) Where 
particular equipment and apparatus 
is manufactured exclusively by one 
manufacturer, the reproduction cost 
of such equipment and apparatus is to 
be based upon the cost of acquiring 
similar items from such manufactur- 
er, and not upon what another and in- 
experienced manufacturer would have 
to charge for such equipment. New 
York Telephone Co. v. Prendergast, 36 
F.(2d) 54. (10) ‘The effect to be 
given to an upward trend of prices, 
in estimating reproduction cost, is 
properly to be limited to whether 
valuations presently made are likely 
to hold good for a reasonable time in 
the future, and is ineffectual to change 
the present fair value of the property 
devoted to the public service. New 
York Telephone Co. v. Prendergast, 36 
F.(2d) 54. (11) Proper allowance 
should be made, in estimating repro- 
duction cost, for the value of having 


at hand the money, ability, and ex- 
perience needed to reproduce the 
property, since it cannot be assumed 
that the reproducer would have all 
these at hand. New York Telephone 
Co. v. Prendergast, 36 F.(2d) 54. (12) 
An allowance for expenses of pre- 
liminary organization and legal fees 
is properly included in ascertaining 
the reproduction cost of the com- 
pany’s property and system. New 
York Telephone Co. v. Prendergast, 
36 F.(2d) 54. (13) It has been held 
that no allowance should be made for 
financing costs, or the cost of obtain- 
ing the money which would be re- 
quired to reproduce the company’s 
property. Florida Telephone Corpo- 
ration v. Florida Railroad Commis- 
sion, 47 F.(2d) 467; New York Tele- 
phone Co. v. Prendergast, 36 F.(2d) 
54. (14) According to other author- 
ity, however, the cost of financing is 
a proper element to be considered in 
estimating the reproduction cost. 
City of Erie v. Public Service Commis- 
sion, 96 Pa.Super. 42. (15) Similar- 
ly, it has been held that interest on 
preliminary costs of construction 
should not be included. New York 
Telephone Co. v. Prendergast, 36 F. 
(2d) 54. (16) There is, however, also 
authority, to the contrary, that inter- 
est in the capital invested during the 
period of construction should be al- 
lowed in computing the reproduction 
cost. Pioneer Telephone & Telegraph 
Co. v. Westenhaver, 118 P. 354, 29 Okl. 
429, 38 L.R.A.N.S. 1209. (17) In as- 
certaining the prodwction cost as of 
the date to which the inquiry relates, 
a reasonably accurate method is to 
take the reproduction cost at a speci- 
fied previous date, applying conver- 
sion factors representing the actual 
changes in prices of labor and ma- 
terials since such date, and adding the 
value of additions and betterments 
thereafter made. Illinois Bell Tele- 
phone Co. v. Moynihan, 38 F.(2d) 77 
[decree set aside on other grounds 
ble SOU 652 2820S. 8s, on End: 
701]. See City of Erie v. Public Serv- 
ice Commission, 96 Pa.Super. 42 
(recognizing the rule that the value 
of additions and betterments made 
after the date as of which the repro- 
duction cost has been ascertained is 
properly allowed or included in as- 
certaining the value of the property). 
(18) It has been held not improper to 
take, as the basis of computing re- 
production cost, the average costs of 
labor and materials over a five-year 
period. Indiana Bell Telephone Co. 
v. Public Service Commission of 
Indiana, 300 F. 190. 


[b] Depreciation.—(1) In arriv- 
ing at the value of a company’s physi- 
eal properties by the reproduction 
cost method, a deduction from the as- 
certained cost of reproduction must 
be made for depreciation of deprecia- 
ble property. New York Telephone 
Co. v. Prendergast, 36 F.(2d) 54; 
Chesapeake & Potomac Telephone Co. 
of Baltimore City v. Whitman, 3 F. 
(2d) 938; State v. Southwestern Bell 
Telephone Co., 223 P. 771, 115 Kan. 
236; City .of Cincinnati v. Public 
Utilities Commission, 148 N.E. 817, 
113 OhioSt. 249; Pioneer Telephone & 
Telegraph Co. v. Westenhaver, 118 P. 
354, 29 Okl. 429, 38 L.R.A.N.S. 1209. 
(2) The deduction should cover not 
only observed and observable physical 
deterioration of the property, but.also 
in a proper case, wear and tear, ob- 
solescence, and inadequacy resulting 
from age, physical change, or super- 
session by reason of new inventions 
or discoveries. Chesapeake & Poto- 
mac Telephone Co. of Virginia v. 
Commonwealth, 136 S.E. 575, 147 Va. 
43. See State v. Southwestern Bell 
Telephone Co., supra (recognizing the 


rule). (3) The sum to be deducted 
is the actual depreciation as of the 
time of the inquiry. New York Tele- 
phone Co. v. Prendergast, 36 F.(2d) 
54; City of Cincinnati v. Public Util- 
ities commission, supra. See Chesa- 
peake & Potomac Telephone Co. of 
Baltimore City v. Whitman, 3 F.(2d) 
938 (holding that under the evidence 
the depreciation of a company’s prop- 
erty was a specified sum). (4) The 
method to be employed in ascertain- 
ing depreciation is prescribed by no 
rule of law, but depends largely upon 
experience and judgment, and all the 
elements of depreciation and all the 
evidence concerning it should be con- 
sidered. State v. Southwestern Bell 
Telephone Co., supra. (5) Salvaged 
or reconditioned and secondhand ma- 
terials used in a company’s plant, 
although efficient and satisfactory for 
the time being, should not be listed at 
the price and value of new material, 
but should be subjected to a fair de- 
duction resting in judgment. Chesa- 
peake & Potomac Telephone Co. of 
Virginia v. Commonwealth, 136 S.E. 
575, 147 Va. 48. (6) The full amount 
of a depreciation reserve created by 
a company should be deducted from 
the reproduction cost new of its prop- 
erty, although the observable de- 
preciation does not equal such 
amount, where the property is such 
that it performs its functions as well 
as new property would do during the 
period of its useful life, but will soon- 
er or later break down irreparably, 
and be useless, and the entire amount 
of such reserve will be required for 
its replacement. Chesapeake & 
Potomac Telephone Co. of Baltimore 
City v. Whitman, 3 F.(2d) 938. (7) 
Permission given-by a commission to 
a company to build up a reserve for 
depreciation not exceeding twenty 
per cent of its capital is strong evi- 
denee that a depreciation reserve not 
exceeding such twenty per cent is 
not more than the average actual de- 
preciation of the company’s property. 
Chesapeake & Potomac Telephone Co, 
of Baltimore City v. Whitman, supra. 
(8) Depreciation as factor to be con- 
sidered in determining reasonable- 
ness of rate see infra text and note 


Oe 


[c] Original cost or prudent in- 
vestment.—(1) Cost or prudent in- 
vestment is not the proper base for 
valuing the property of a telegraph or 
telephone company for rate making 
purposes, but present fair value gov- 
erns. New York Telephone Co. v. 
Prendergast, 300 F. 822; Southwest- 
ern Bell Telephone Co. v. City of Ft. 
Smith, 294 F. 102 [aff 46 S.Ct. 206, 
270 U.S. 627, 70 L.Ed. 768]; New York 
Telephone Co: v. Prendergast, 36 EF. 
(2a) 54; Michigan Public Utilities 
Commission v. Michigan State Tele- 
phone Co., 200 N.W. 749, 228 Mich. 
658; City of Detroit v. Michigan Rail- 
road Commission, 177 N.W. 306, 209 
Mich. 395. (2) The original cost of 
a company’s property may throw 
some light on its present value, and 
aid in arriving at a fair and reason- 
able rate base value, but so long as 
appreciation and depreciation remain 
elements to be considered it cannot 
show the present fair value. Indiana 
Bell Telephone Co. v. Public Service 
Commission of Indiana, 300 F. 190; 
Cumberland Telephone & Telegraph 
Co. v. City of Louisville, 187 F. 637. 
But see City of Huntington v. Public 
Service Commission, 133 S.E. 144, 101 
W.Va. 878 (where the book cost was 
tacitly approved as the fair value of 
the property). (3) , Under the cir- 
cumstances of a particular case, how- 
ever, it has been held that the present 
fair value of a company’s property 


equalled the amount invested therein, 
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ue,** and working capital,?® and the apportionment 
of the basic valuation between interstate and intra- 


augmented by going concern value, 
minus depreciation. Chesapeake 
Potomac Telephone Co. of Baltimore 
City v. Whitman, 3 F.(2d) 938. 


{d] Valuation reported by com- 
pany for tax purposes.—The rates to 
be charged by a company cannot_prop- 
erly be fixed on the basis of reports 
or returns made by the company, for 
purposes of taxation, of the value of 
its property and the net amount real- 
ized from its business. Cumberland 
Telephone & Telegraph Co. v. Rail- 
road Commission of Louisiana, 156 F. 
823 [rev on other grounds 29 S.Ct. 
357, 212 U.S. 414, 53 L.Hd. 577]. 


— 


38. See cases infra this note. 
{a] Propriety of inclusion in rate 
base—(1) Ordinarily, going value, 


or the value attaching to the property 
of a telegraph or telephone company 
as a going concern, should be taken 
into consideration in fixing the rate 
base, and included therein, in a proper 
case. Illinois Bell Telephone Co. v. 
Moynihan, 38 F.(2d) 77 [decree set 
aside on other grounds 51 S.Ct. 65, 282 
U.S. 133, 75 L.Ed. 701]; New. York 
Telephone Co. v. Prendergast, 300 F. 
822; Indiana Bell Telephone Co. v. 
Public Service Commission of Indi- 
ana, 300 F. 190; Southwestern Bell 
Telephone Co. v. City of Ft. Smith, 
294 F. 102 [aff 46 S.Ct. 206, 270 U.S. 
627, 70 L.Ed. 768]; Pacific Telephone 
& Telegraph Co. v. Whitcomb, 12 F. 
(2d) 279 [aff 48 S.Ct. 223, 276 U.S. 97, 
72 L.Ed. 483]; State v. Southwestern 
Bell Telephone Co., 223 P. 771, 115 
Kan. 236; Michigan Public Utilities 
Commission v. .Michigan State Tele- 
phone Co., 200 N.W. 749, 228 Mich. 658; 
City of Cincinnati v. Public Utilities 
Commission, 148 N.E. 817, 113 Ohio 
St. 259; Pioneer Telephone & Tele- 
graph Co. v. State, 167 P. 995, 64 Okl. 
304, L.R.A.1918C 138; Pioneer Tele- 
phone & Telegraph Co. v. Westen- 
haver, 118 P. 354, 29 Okl. 429, 38 L.R. 
A.N.S. 1209; Chesapeake & Potomac 
Telephone Co. of Virginia v. Common- 
wealth, 136 S.B. 575, 147 Va. 43. (2) 
_ Whether a particular case is a proper 
one for the consideration and allow- 
ance of going value, in fixing the rate 
base, depends upon the financial his- 
tory of the company. City of Houston 
v. Southwestern Bell Telephone Co., 
42 S.Ct. 486, 259 U.S. 318, 66 L.Ed. 
961 [aff 268 F. 878]. (3) Where, 
however, a statute specifies in detail 
the elements of value to be considered 
in arriving at the rate base, and going 
value is not included in such specifica- 
tion, it has been held that an allow- 
ance therefor is properly refused. 
Columbia River Telephone Co. v. De- 
partment of Public Works, 269 P. 6, 
148 Wash. 395 [aff 280 P. 739, 154 
Wash. 32]. (4) Where an ordinance 
authorizing the merger of two tele- 
phone companies provides that the 
rates shali be such as to give a fair 
return on the capital actually invest- 
ed, and such ordinance is accepted 
and acted upon, going value is not 
to be taken into account in rate mak- 
ing. Southwestern Telegraph & Tele- 
phone Co. v. City of Houston, 268 F. 
878 [aff 42 S.Ct. 486, 259 U.S. 318, 
66 L.Ed. 961]. 


[b] Ascertainment and amount.— 
(1). Where an allowance is to be 
made for going value, .what the 


amount of such allowance should be 
depends upon the financial history of 
the company. City of Houston v. 
Southwestern Bell Telephone Co., 42 
S.Ct. 486, 259 U.S. 318, 66 L.Ed. 961 
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[aff 268 F. 878]. (2) Intercorporate 
relations between a local company and 
a foreign company owning its stock, 
giving rise to advantages and benefits 
not directly reflected in the earnings 
and dividends, are relevant in deter- 
mining the going concern value as 
part of the rate base. Chesapeake & 
Potomac Telephone Co. of Virginia v. 


‘Commonwealth, 136 S.H. 575, 147 Va. 


43. (3) A state commission or board 
cannot complain of the amount al- 
lowed for going value where its'own 
expert’s testimony and estimate there- 
of has been accepted. Pacific Tele- 
phone & Telegraph Co. v. Whitcomb, 
12 F. (2d) 279 [aff 48 S.Ct. 223, 276 U. 
S. 97, 72 L.Ed. 483]. 


“Going value” in general see Going 
28 C.J. p 712 text and note 15; Public 
Utilities § 43. 


39. See cases infra this note. 


[a] Inclusion in rate base.—A 
telegraph or telephone company is en- 
entitled to have included in the rate 
base, on which it is entitled to a fair 
return, an adequate amount of work- 
ing capital to provide promptly for 
materials and supplies, current main- 
tenance and repairs chargeable to op- 
erating expense, and other contin- 
gencies, so as to permit it to carry on 
its operation as a going concern with- 
out delay or .extra expense. New 
York Telephone Co. v. Prendergast, 36 
F.(2d) 54. 


[b] Amount.—The amount of 
working capital to be included is the 
amount of cash and supplies neces- 
sary to be kept on hand, to meet cur- 
rent expenses and contingencies as 
they arise, in the proper conduct of 
the business. Southwestern Tele- 
graph & Telephone Co. v. City of 
Houston, 268 F. 878 [aff 42 S.Ct. 486, 
259 U.S. 818, 66 L.Ed. 961]. See City 
of Erie v. Public Service Commission, 
96 Pa.Super. 42 (where a particular 
amount was held sufficient and proper 
under the circumstances and condi- 
tions existing). 


40. See cases infra this note. 


[a] Necessity of apportionment.— 
In determining the amount or reason- 
ableness of rates for intra-state serv- 
ice by a telegraph or telephone com- 
pany engaged in both interstate and 
intra-state business, the property 
used in the intra-state business 
should be considered separate from 
that used in the interstate business. 
Smith v. Illinois Bell Telephone Co., 
52.S.Ct...65,', 282 U.S. 133,,.. 751 Gd. 
701 [setting aside decree 38 F.(2d) 
77]; Florida Telephone Corporation 
v. Florida Railroad Commission, 47 
F.(2d) 467; Cumberland Telephone & 
Telegraph Co. v. Louisiana Public 
Service Commission, 283 F. 215 [ap- 
peal dism 43 S.Ct. 759, 260 U.S. 759, 
67 L.Ed. 500]. 


[b] Mode and exactness.—(1) On 
account of the clearly apparent diffi- 
culty in making an exact apportion- 
ment of a company’s property be- 
tween interstate and intra-state serv- 
ice, extreme nicety or eexactness is 
not required, but only reasonable 
measures are essential. Smith v. Il- 
linois Bell Telephone Co., 51 S.Ct. 65, 
282 U.S. 1338, 75 L.Ed. 701 [setting 
aside decree 38 F.(2a) 77]; New York 
Telephone Co. v. Prendergast, 36 F. 
(2d) 54. (2) An apportionment may 
not, however, ignore altogether the 
actual uses to which the property is 
put, but must reasonably conform 
therewith. Smith v. Illinois Bell 
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state business;*° and as to the matters to be con- 
sidered in determining the reasonableness of rates,** 


Telephone Co., Supra. (3) It is not 
proper to allot or apportion to local 
or intra-state service all the property 
of a telephone company used at the 
subscriber’s station and from that 
station to the toll switchboard or to 
the toll trunk lines, and to allot to 
interstate or toll service only the re- 
mainder, but the different uses of the 
property should be recognized and 
some practical method of apportion- 
ment employed. Smith v. Illinois Bell 
Telephone Co., supra. (4) A mere eS- 
timate by a company that its property 
is devoted to interstate and intra- 
state service in certain proportions is 
not a satisfactory basis upon which 
to determine whether rates for intra- 
state service are confiscatory. Cum- 
berland Telephone & Telegraph Co. v. 
Louisiana Public Service Commis- 
sion, 283 F. 215 [appeal dism 43 S. 
Ct. 759, 260 U.S. 759, 67 L.Ed. 500]. 


41. See cases infra this note. 


[a] Reasonableness as question of 
fact.—What rate is reasonable for 
telegraph or telephone service is a 
question of fact, calling for the exer- 
cise of common sense and sound judg- 
ment, not bound by any hard and fast 
rule or any general formula. State 
ex rel. Southwestern Bell Telephone 
Co. v. Public Service Commission, 
(Mo.) 233 S.W. 425 [rev on other 
grounds 43 S.Ct. 544, 262 U.S. 276, 67 
L.Ed. 981, 31 A.L.R. 807]. 


[b] Chief elements of just com- 
pensation to a telegraph or telephone 
company are: Operating expense, in- 
cluding administration, labor, taxes, 
interest, certain items of repair, 
maintenance, and the like; deprecia- 
tion, physical and functional, includ- 
ing wear and tear of property by use, 
the constant destruction of property 
by earth’s relentless processes, and 
Supersession and obsolescence by 
progress; and a fair return upon the 
present fair value of the property 
used and useful in public service. 
These elements, when determined, 
measure the rate to be paid by the 
public for the company’s service. 
Michigan Public Utilities Commis- 
sion v. Michigan State Telephone Co., 
200 N.W. 749, 228 Mich. 658. 


{[c] Reasonable time in future con- 
sidered.—In fixing rates for telegraph 
or telephone service not merely the. 
immediate present should be consid- 
ered, but the rates should be reason- 
able and just for a reasonable time 
in the future under the conditions to 
be anticipated. New York Telephone 
Co. v. Prendergast, 36 F.(2a) 54. 


[d] Actual effect of particular 
rate.—In considering whether a par- 
ticular rate is reasonable or adequate, 
it is necessary to consider its actual 
effect in the light of the company’s 
situation, requirements, and oppor- 
tunities. Smith v. Illinois Bell Tel- 
ephone Co., 51 S.Ct. 65, 282 U.S. 133, 
75 L.Ed. 275 [setting aside decree 38 
C20) Male 


[e] Lower rates as increasing vol- 
ume of business.—In determining 
that telephone rates are unreasonable, 
or in lowering existing rates, it is to 
be taken into consideration that, un- 
like the case of railroads, water or 
gas companies, or the like, lower rates 
for telephone service do not bring an 
increased demand for the service or 
an increased volume of business, ex- 
cept wpon the condition of a corre- 
sponding increase of expenses, since 
the telephone company must be ready 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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including the company’s operating expense,*2 as well | as. including in this regard the company’s deprecia- 


to handle all the business at the con- 
venience of the patron and not at its 
own convenience. State Railroad 
Commission v. Cumberland Telegraph 
& Telephone Co., 29 S.Ct. 357, 212 U.S. 
414, 53) ln. Bd. 5 TT. 


[f{] Imcome from and expenses of 
nonpublic business.—Rentals received 
by a telephone company from private 
telephone systems installed by it, and 
expenses incurred in connection with 
such systems or their installation, 
must be excluded in considering the 
reasonableness of the rates charged 
or to be charged by such company for 
its service to the public. Chesapeake 
& Potomac Telephone Co. v. Man- 
ning, 22 S.Ct. 881, 186 U.S. 238, 46 L. 
Eid. 1144 [rev 18 App.D.C. 191]. 


[g] Interstate rates as affecting 
reasonableness of intra-state rates.— 
(1) The reasonableness or unreason- 
ableness of rates prescribed for the 
transmission of telegraph or tele- 
phone messages within the limits of 
the state must be determined solely 
with reference to the intra-state busi- 
ness done by the company, and its 
profits derived from such business. 
Western Union Telegraph Co. v. 
State, 121 P. 1069, 31 Okl. 415. (2) 
So neither interstate tolls for tele- 
phone service, nor the mode of divid- 
ing the revenue derived from inter- 
state tolls between the telephone com- 
pany and another company, should be 
considered in passing upon the rea- 
sonableness of rates for intra-state 
telephone service. Smith v. Illinois 
Bell Telephone Co., 51 S.Ct. 65, 282 
U.S. 133, 75 L.Ed. 275 [setting aside 
decree 38 F.(2d) 77]. ’ 


[h] Free service outside munici- 
pality as affecting rates therein.— 
In fixing rates under a statute em- 
powering municipal corporations to 
prescribe the rates for telephone 
service within their corporate lim- 
its, a higher rate cannot be charged 
to subscribers within the. municipal- 
ity because the telephone company 
affords free service with persons out- 
side the municipality and in other 
towns, and evidence of such free 
service is wholly irrelevant to the 
question of the reasonableness of lo- 
eal rates. Home Telephone Co. v. 
City of Carthage, 139 S.W. 547, 235 
Mo. 644, -48 L.R.A.N.S. 1055, Ann.Cas. 
1912D 301. 


[i] State wide basis.—In_deter- 
mining whether rates prescribed by 
a state for telephone service are rea- 
sonable er confiscatory, the property, 
revenues, and expenses of the com- 
pany are to be considered on a State 
wide basis. Michigan Bell Telephone 
Co. v. Odell, 45 F.(2d) 180. 


42. See cases infra this note; and 
City of Erie v. Public Service Com- 
mission, 96 Pa.Super. 42 (where a 
particular allowance for operating ex- 
pense was held proper under the 
facts). 


[a] Propriety and reasonableness 
of expenses.—(1) The officers of a 
telegraph or telephone company must 
be allowed to exercise business judg- 
ment in determining what expenses 
of operation should be incurred, as 
what employees are necessary to the 
conduct of the business and what is 
a reasonable compensation for them, 
and such expenses fixed in good faith 
cannot be disregarded or disallowed 
in determining the reasonableness of 
rates merely because some other 
wompanies have fewer employees or 
pay them lower salaries or wages. 
Northwestern Bell Telephone Co. v. 
Spillman, 6 F.(2d) 663. (2) In the 
absence of any showing of fraud or 
bad faith, it is proper to assume that 


a company has taken proper advan- 
tage of improvements in systems and 
equipment for the purpose of reduc- 
ing the costs of operation. New York 
Telephone Co. v. Prendergast, 36 F. 
(2d) 54. (3) The fact that a tele- 
phone company pays excessive sala- 
ries to its officers is no ground for 
complaint by a city, where the rates 
charged by the company are based up- 
on a proper valuation and such sala- 
ries are paid out of moneys that 
would otherwise properly constitute 
a fair profit to the company from its 
operations. City of Coeur d’Alene v. 
Public Utilities Commission of Idaho, 
160 P. 751, 29 Idaho 508. 


[b] Federal income tax paid by a 
telegraph or telephone company is to 
be considered an item of operating ex- 
pense, in ascertaining its net income 
and the reasonableness of the rates 
charged or to be charged for its serv- 
ice. State v. Southwestern Bell Tel- 
ephone Co., 223 P. 771, 115 Kan. 236; 
Ohio Bell Telephone Co. v. Public 
Utilities Commission, 1389 N.E. 857, 
106 OhioSt. 266. 


[ce] . Cost of trainings company’s 
employees is a part of the operating 
expense, for’rate purposes. New York 
apie Co. v. Prendergast, 36 F. 


[d] Payments under. contracts 
with other companies.—(1) A pay- 
ment by one company to another, un- 
der a license or other contract, of a 
percentage of the gross receipts of 
the former for the use of patents or 
instruments, appliances, or equip- 
ment, or for services rendered, con- 
sisting of such itemsas patent protec- 
tion, legal services, accounting, traf- 
fic engineering, operating assistance, 
advice, and connections with other 
systems, is proper when such con- 
tract is made in good faith, and con- 
Stitutes an operating expense. State 
of Missouri ex rel. Southwestern Bell 
Telephone Co. v. Public Service Com- 
mission of Missouri, 43 S.Ct. 544, 262 
U.S. 276, 67 L.Ed. 981, 31 A:L.R. 807 
[rev (Mo.) 233. S.W. 425]; Illinois 
Bell Telephone Co. v. Moynihan, 38 
F.(2d) 77 [decree set aside on other 
grounds sub nom. 51 S.Ct. 65, 282 U.S. 
133, 75 L.Ed. 275]; New York Tele- 
phone Co. v. Prendergast, 36 F.(2d) 
54; Pacific Telephone & Telegraph 
Co. v. Whitcomb, 12 F.(2d) 279 [aff 
480 SCt i223) 276. OS. 9% 02 “a Wd. 
483]; Northwestern Bell Telephone 
Co. v. Spillman, 6 F.(2d) 663; Chesa- 
peake & Potomac Telephone Co. of 
Baltimore City v. Whitman, 3 F.(2d) 
938; Indiana, Bell Telephone Co. v. 
Public Service Commission of Indi- 
ana, 300 F. 190; State v. Southwest- 
ern Bell Telephone Co., 223 P. 771, 115 
Kan. 236; Michigan Public Utilities 
Commission v. Michigan State Tele- 
phone Co., 200 N:W. 749, 228 Mich. 
658. (2) It will ordinarily be pre- 
sumed, in the absence of evidence to 
the contrary, that such a _ contract 
was entered into in good faith and 
in the exercise of a proper discretion 
by the company’s officers. North- 
western Bell Telephone Co. v. Spill- 
man, supra. (3) Where such a con- 
tract is not made in good faith, or 
in the exercise of proper discretion 
on the part of the company’s officers, 
payments thereunder are not to be 
taken into account as proper operat- 
ing expenses, and if the charge is un- 
reasonable for the property or serviic- 
es furnished that is a circumstance 
tending to show that the contract 
was not made in the exercise of the 
honest judgment of the company’s of- 
ficers; but if the amount is reason- 
able it cannot be omitted as a proper 
item of expense simply because made 
to a company which, by reason of 


stock control or otherwise, might 
have dominated the action of the pay- 
ing company’s officers. Northwest- 
ern Bell Telephone Co. v. Spillman, 
supra. (4) Where the company to 
which the property or services are 
furnished pays no more than the rea- 
sonable worth thereof, the cost there- 
of to the other company or its profits 
therefrom are not to be considered. 
Michigan Bell Telephone Co. v. Odell, 
45 F.(2d) 180; Illinois Bell Telephone 
Co. v. Moynihan, 38 F.(2d) 77 [decree 
set aside on other grounds 51 S.Ct. 6, 
282 U.S. 133, 75 L.Ed. 701]; Chesa- 
peake & Potomac Telephone Co. of 
Baltimore City v. Whitman, 3 F.(2d) 
938. (5) In determining whether or 
not the payments called for by such 
a contract are reasonable, however, 
the cost to the payee company of fur- 
nishing the property or Services, and 
the profit derived by it therefrom, 
may be considered. Smith v. Illinois 
Bell Telephone Co., 51 S.Ct. 65, 282 
U.S. 133, 75 L.Ed. 255 [setting aside 
decree 388 F.(2d) = 77]. Compare 
Southern Bell Telephone & Telegraph 
Co. v. Railroad Com’rs of South Caro- 
lina, 299 F. 615 (holding that the 
cost of furnishing the property or 
services may be inquired into, but not 
the payee company’s profits). (6) 
The fact that the company furnishing 
such property or services owns 01 
controls the payer company does not 
require the exclusion of such pay- 
ments from such company’s operating 
expense, so long as they are reason- 
able and there is no imposition on the 
company. Illinois Bell Telephone Co. 
v. Moynihan, supra; Southern Bell 
Telephone & Telegraph Co. v. Rail- 
road Commission of South Carolina, 5 
F.(2d) 77. (7) Where the payer and 
payee companies are in close relation- 
ship, however, or the former is con- 
trolled by the latter, the license or 
contract and the dealings between 
the companies is subject to close 
scrutiny to determine their reason- 
ableness and good faith. Illinois Bell - 
Telephone Co. v. Moynihan, supra; 
Northwestern Bell Telephone Co. y. 
Spillman, 6 F.(2d) 663; Southern 
Bell Telephone & Telegraph Co. v. 
Railroad Commission of South Caro- 
lina, 5 F.(2d) 77; Chesapeake & Po- 
tomac Telephone Co. of Baltimore 
City v. Whitman, 3 F.(2d) 938; Mich- 
igan Public Utilities Commission v. 
Michigan State Telephone Co., 200 
N.W. 749, 228 Mich. 658. (8) Where 
the paying company, under such a 
contract, is shown to be a mere agent 
or instrumentality of the payee com- 
pany, and there is in fact no separa- 
tion of entities, and that the purpose 
of the arrangement was to avoid full 
investigation and control by the state 
or eommission, payments made un- 
der the contract are not to be regard- 
ed as, proper operating expenses. 
People v. Michigan Bell Telephone 
Co., 224 N.W. 438, 246 Mich. 198. 


[e] Uncollectible revenues.—As a 
part of its operating expenses, a de- 
duction should be allowed to a tele- 
phone company from its apparent 
revenues for the part thereof which 
is provable and proves to be uncol- 
lectible. Florida Telephone Corpora- 
tion v. Florida Railroad Commission, 
47 F.(2d) 467. 


[f] Prospective increase in ex- 
pense.—No additional amount is re- 
quired to be included in the estimate 
of a company’s operating expense for 
a prospective increase in-the wages 
of its employees, where it tis not 
shown that such wages have been in- 
creased, or what would be a fair and 
reasonable wage. Florida Telephone 
Corporation v.. Florida Railroad Com- 
mission, 47 F.(2d) 467. 
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tion charges,4? and past losses and profits;** and 
as to the adequacy of the return to the company from 


{g] Cost of reclassifying services 
after rate increase——No allowance is 
proper or necessary to be made, in 
estimating operating expense of a tel- 
ephone company, for an anticipated 
cost of. reclassifying services, after 
rates have been increased, for some 
subscribers who might wish _ to 
change to a lower priced. service, 
where there is no evidence from 
which a conclusion may be drawn as 
to what changes of such nature would 
occur following an increase of the 
rates. Florida Telephone Corporation 
v. Florida Railroad Commission, 47 
F.(2d) 467. 


{h] Apportionment of general 
ovethead.—Where a telegraph or tel- 
ephone company operates in two or 
more states, general operating or 
overhead charges incurred for the 
benefit of the entire plant or system 
are properly divided and apportioned 
between or among such states in pro- 
portion to the direct expenses in the 
respective states. Southern Bell Tel- 
ephone & Telegraph Co. v. Railroad 
Commission of South Carolina, 5 F. 
(@d) 77. 


[i] Expense of local and long-dis- 
tance service.—There is no rule of 
law prescribing the method of ap- 
portioning the expense of a telephone 
company between its local and long- 
distance service, for rate making pur- 
poses, but it should be divided ac- 
cording to the use of the plant in such 
services. State v. Southwestern Bell 
Telephone Co., 223 P. 771, 115 Kan. 
236. 


{j] Imcrease in expenses as justi- 
fying increased rate.—An increase in 
rates may be justified by evidence of 
an increase in the cost and expense 
of rendering the service. Kittanning 
Telephone Co. v. Public Service Com- 
mission, 77 Pa.Super. 86. 


{k] Same item as operating ex- 
pemuse and capital acquisition.—A 
single item of expenditure, such as 
the cost of training employees of a 
telephone company to a state of ef- 
ficiency, cannot be charged or treat- 
ed by the company both as an operat- 
ing expense and as an acquisition of 
capital, but must be the one or the 
other. New York Telephone Co. v. 
Prendergast, 36 F.(2d) 54. 


43. See cases infra this note. 


{a] Propriety of allowance.—(1) 
Before coming to the question of prof- 
it, a telegraph or telephone company 
is entitled to earn enough to meet 
the continuous depreciation of its 
plant and equipment, and this beyond 
ordinary current repairs and mainte- 
nance. Cumberland Telephone & Tel- 
egraph Co. v. City of. Louisville, 187 
F. 637; Michigan Public Utilities 
Commission v. Michigan State Tele- 
phone Co., 200 N.W. 749, 228 Mich. 
658; Pioneer Telephone & Telegraph 
Co. v. Westenhaver, 118 P. 354, 29 

kl 429, 38 L.R.A.N.S. 1209. (2) 
Where a company has reached a sta- 
ble operating basis, and repairs and 
replacements are made with more or 
less regularity as they become nec- 
essary, and the plant is kept up to 
& high state of efficiency and good 
condition, there is no necessity for 
building up a depreciation reserve, 
and no allowance should be made for 
charges or payments into such re- 
serve. Home Telephone Co. v. City 
of Carthage, 139 S.W. 547, 235 Mo. 
644, 48 L.R.A.N.S. 1055, Ann.Cas. 
1912D 3801; Pioneer Telephone & Tel- 
egraph Co. v. State, 167 P. 995, 64 
Okl. 304, L.R.A.1918C 138. 
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[b] Observed depreciation.—The 
allowance to be made for annual de- 
preciation should be based upon the 
observed depreciation of the com- 
pany’s property, and not upon conjec- 
tures as to the age and condition 
thereof. Florida Telephone Corpora- 
tion v. Florida Railroad Commission, 
47 B.(2d) 467. 


{c] Mode of computation or ascer- 
tainment.—(1) The “straight line” 
method of computing depreciatien, 
whereby depreciation is based direct- 
ly upon the life of the property, is 
ordinarily the proper method to be 
employed. Michigan Bell Telephone 
Co. v. Odell, 45 F.(2d) 180; Indiana 
Bell Telephone Co. v. Public Service 
Commission of Indiana, 300 F. 190. 
(2) Where the amount of a deprecia- 
tion reserve set up by a company is 
deducted from the reproduction cost 
of its property in ascertaining the 
present value of such property, the 
company cannot arbitrarily be denied 
the benefit of the yearly charge for 
depreciation, paid into such reserve. 
Illinois Bell Telephone Co. v. Moyni- 
han, 38 F.(2d) 77 [decree set aside on 
other grounds 51 S.Ct. 65, 282 U.S. 
133, 75 L.Ed. 701]. (3) A state public 
service commission is not required 
to accept the amount of depreciation 
fixed by a company in its report to 
the Interstate Commerce Commission 
in accordance with the Uniform sys- 
tem of accounting prescribed by the 
federal laws. City of Huntington v. 
Public Service Commission, £33 S5.E. 
144, 101 W.Va. 378. See to same ef- 
fect Smith v. Illinois Bell Telephone 
COs SL SICty 65,. 282 -Uoavos eee la 
Ed. 701 [setting aside decree 38 F. 
(2a) 77). 


[ad] Adequacy of allowance.—(1) 
The amount to be allowed for annual 
depreciation is a question of fact, de- 
pending largely upon the character, 
nature, and age of the property, and 
illuminated somewhat by the experi- 
ence of the company, with considera- 
tion also of the common practice of 
charging minor repairs and replace- 
ments and maintenance to operating 
expense. Michigan Public Utilities 


‘Commission v. Michigan State Tele- 


phone Co., 200 N.W. 749, 228 Mich. 
658 (holding an allowance of four 
per cent on the fair value of the 
company’s property not inadequate). 
See Cumberland Telephone & Tele- 
graph Co. v. City of Louisville, 187 
F. 637 (apparently applying the rule, 
and holding that an allowance of sev- 
en per cent is proper). (2) The past 
experience of the company, together 
with a careful analysis of the needs 
and results shown by other companies 
under comparable conditions, afford 
a sound basis for judgment as to the 
amount which in fairness both to the 
public and private’interests should be 
allowed as an annual charge for de- 
preciation. Smith v. Illinois Bell 
Telephone Co., 51 S.Ct. 65, 282 U.S. 
133, 75 L.Ed. 701 [setting aside decree 
a8 -K.(20) 774. (3) Ordinarily the 
amount set aside or reserved by a 
company for depreciation should be 
accepted as proper, where it is not 
patently unreasonable, until investi- 
gation shows it to be excessive. 
Southwestern Bell Telephone Co. v. 
City of Ft. Smith, 294 F. 102 [aff 46 
S.Ct. 206, 270 U.S. 627, 70 L.Ed. 768]. 
(4) An allowance for depreciation 
less than that which would be allow- 
able under the “straight line” method 
of computing depreciation is inade- 
quate and improper, in the absence of 
any peculiar circumstances. Indiana 
Bell Telephone Co. v. Public Service 
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particular rates.*® 
Division of revenues between companies. 


In de- 


Commission of Indiana, 300 F. 190. 


Deduction for depreciation in as- 
certaining reproduction cost of prop- 
erties see supra note 37 [b]. 


44, See cases infra this note. 


[a] As affecting reasonableness of 
rates for future.—(1) Past losses of a 
company cannot be used to support a 
claim that rates for the future are 
confiscatory, nor can past profits be 
used to sustain confiscatory rates for 
the future. Board of Public Utility 
Com’rs v. New York Telephone Co., 
467 S:Ct 2363, / 201 Uss. 26,4 710) abd: 
808 [aff 5 F.(2d) 245]. (2) The fact 
that a telegraph or telephone com- 
pany has in prior years eharged ex- 
cessive amounts to depreciation, so 
that it has built up a reserve or bhal- 
ance greater than required adequate- 
ly to maintain its property, does not 
require it to give up any part of such 
accumulations from past operations 
for the benefit of present patrons, or 
to apply such reserve to make up a 
deficit in earnings and to sustain rates 
otherwise inadequate. Board of Pub- 
lic Utility Com’rs v. New York Tele- 
phone Co., supra. (3) Similarly, a2 
company cannot be required to charge 
rates allowing to it as a depreciation 
charge or expense a sum less than 


~~ 


| the actual and currently accruing de- 


preciation, on the theory that past 
charges for depreciation were exces- 
sive and should be absorbed; and a 
rate so fixed is confiscatory. New 
York Telephone Co. v. Board of Pub- 
lic Utility Com’rs, 5 F.(2d) 245. [aff 


46. S:Ct. 363, Zé! LES. -28.0.00 ee. 
808]. 
45. See cases infra this note. 


[a] General principles.—(1) A fair 
return for telegraph or telephone 
service, generally speaking, and leay- 
ing out of consideration the question 
of what it may be in a given ease, is 
such return as would at the time of 
the inquiry induce the investment of 
money in such a utility; and the rate 
may be measured by evidence as to 
the rate that securities of like kind 
and character command in the mar- 
ket. Indiana Bell Telephone Co. v. 
Public Service Commission of Indi- 
ana, 300 F. 190. (2) The question of 
what percentage of the value of a 
company’s property should be allowed 
as a proper return is dependent upon 
the facts and circumstances of the 
particular case. State ex rel. South- 
western Bell Telephone Co. vy. Public 
Service Commission, (Mo.) 233 S.W. 
425 [rev on other grounds 43 S.Ct. 544, 
262 U.S, 276, 67 L.Ed. 981, 31 A.L.R. 
807]; Home Televhone Co. v. City of 
Carthage, 139 S.W. 547, 235 Mo. 644, 
48 L.R.A.N.S. 1055, Ann.Cas.1912D 
301. (3) While, it has been said, 
some authorities seem to hold that a 
rate may be lower than the facts of 
the case might possibly justify, with- 
out therefore being confiscatory, the 
principle is that when the evidence 
has had proper consideration, and a 
rate of return arrived at as reason- 
able, then that rate of return should 
be allowed and any lower rate is con- 
fiscatory. Indiana Bell Telephone Co. 
v. Public Service Commission of Indi- 
ana, supra. f 


[hb] Relations of company with 
another.—(1) Intercorporate_ rela- 
tions between a telegraph or tele- 
phone company and another company 
controlling it, giving rise to advan- 
tages and benefits not directly reflect- 
ed in the earnings and dividends, are 
relevant in ascertaining whether the 
rate of return is just and reasonable, * 

ee ee 


: For later cases, developments and changes in the law see Annotations, same title and section number, 
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termining the reasonableness and adequacy of rates 
as indicated by the amount of revenue derived there- 
from in actual operation,*® the division between the 
company in question and another or other companies 
of revenues from service furnished by them jointly 
is to be considered,*’ and the fairness of such divi- 
sion is a matter primarily to be determined by the 
commission or other agency having power to regu- 


late rates.4§ 


[§ 110] 3. Establishment and Promulgation of 
Where a schedule of rates to be 
charged for telegraph or telephone service, or the 
like, is duly established and promulgated by or un- 
der the authority of the state or its authorized agen- 
ey, the rates embodied in such sehedule supersede 
rate schedules theretofore existing,®® and where the 
newly established rates are inconsistent with provi- 
_ sions of a company’s franchise or other contract the 
provisions of the latter are no longer binding.®! 


Rate Schedules.*°® 


Chesapeake & Potomac Telephone Co. 
of Virginia v. Commonwealth, 136 8S. 
B. 575, 147 Va. 43. (2) Division of 
revenues derived from joint service 
by two or more companies ‘see infra 
text and notes 46-48. 


[ec] Rates held inadequate or con- 
fiscatory.—(1) Less than eight per 
cent. Southwestern Telegraph & 
Telephone Co. v. City of Houston, 268 
FP. 878 [aff 42 S.Ct. 486, 259 U.S. 318, 
66 L.Ed. 961]. (2) Less than seven 
and one-half per cent. Pacific Tele- 
phone & Telegraph Co. v. Whitcomb, 
12 F.(2d) 279 {aff 48 S.Ct. 223, 276 U. 
S. 97, 72 L.Ed. 483]. . (3) Less than 
seven per cent. 
phone & Telegraph Co. v. Railroad 
Commission of Louisiana, 156 F. 823 
{rev on other grounds 29 S.Ct. 357, 
212 U.S. 414, 53 L.Ed. 577]. (4). Less 
than six per cent. New York Tele- 
phone Co. v. Prendergast, 36 F.(2d) 
54; Chesapeake & Potomac Telephone 
Co. of Baltimore City v. Whitman, 3 
F.(2d) 938; Home Telephone Co. v. 
City of Carthage, 139 S.W. 547, 235 
Mo. 644, 48 L.R.A.N.S..1055, Ann.Cas. 
1912D 301. (5) Five and one-half per 
cent. Illinois Bell Telephone Co. v. 
Moynihan, 38 F.(2d) 77 [decree set 
aside on other grounds 51 S.Ct. 65, 
282 U.S. 133, 75 L.Ed. 701]. (6) Five 
and one-third per cent. State of Mis- 
souri ex rel. Southwestern Bell Tele- 
phone Co. v. Public Service Commis- 
sion of Missouri, 43 S.Ct. 544, 262 U. 
Si2765 67 Lilod.981,.31) ALR 807 
[rev (Mo.) 233 S.W. 425]. (7) Slight- 
ly over five per cent. Michigan Bell 
Telephone Co. v. Odell, 45 F.(2d) 180. 
(8) Four and ninety-three one-hun- 
dredths per cent. New York Tele- 
phone Co. v. Board of Public Utility 
Com’rs, 5 F.(2d) 245 [aff 46 S.Ct. 363, 
271 U.S. 23, 70 L.Ed. 808]. (9) Two 
and thirty-seven one-hundredths per 
cent. Logan City v. Public Utilities 
Commission of Utah, (Utah) 296 ie. 
1006. (10) One per cent. City of 
Louisville v. Louisville Home . Tele- 
phone Co., 279 F. 949. 


[d] Rates held adequate or non- 
confiscatory.—(1) Seven per cent. 
Michigan Bell Telephone Co. v. Odell, 
45 F.(2d) 180; New York Telephone 
Co. v. Prendergast, 36 F.(2d) 54. (2) 
Six and eighty-one one-hundredths 
per cent. State ex rel. Southwestern 
Bell Telephone Co. v. Public Service 
Commission, (Mo.) 233 S.W. 425 [rev 
on other grounds 43 S.Ct. 544, 262 U. 
S. 276, 67 L.Hd. 981, 31 A.L.R. 807]. 
(3) Six per cent, when considered in 
connection with the fact that all of 
the stock of the company was owned 
by another company, which received 
substantial benefits by way of serv- 


Cumberland Tele- | 
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[§ 111] 4. Enforcing Compliance with Established 
Schedule.*? 
regulate rates for telegraph and telephone service, 
and to prevent or punish violations of its regulations 
and orders, has been committed by law to a commis- 
sion or board, with provision for judicial review of 
its actions, a proposed increase of such rates will 
not be enjoined, in the absence of any contract ob- 


Where original jurisdiction to 


ligations with reference thereto ;*? but where a con- 


tractual rate is 


ice and profits from supplies and 
equipment furnished. Chesapeake & 
Potomac Telephone Co. of Virginia v. 
Commonwealth, 136 S.B. 575, 147 Va. 
43. (4) Six per cent. Chesapeake & 
Potomac Telephone Co. of Baltimore 
City v. Whitman, 3 F.(2d) 938. (5) 
Almost six per cent. Kitanning Tele- 
phone Co. v. Public Service Commis- 
sion, 77 Pa.Super. 86. 


fe] Rates held not excessive.— 
(1) Hight per cent. City of Detroit 
v. Michigan Railroad Commission, 177 
N.W. 306, 209 Mich. 395. (2) Seven 
per cent, where the company had seri- 
ous competition and not a monopoly. 
Cumberland Telephone & Telegraph 


‘Co. v. City of Louisville, 187 F. 637. 


(3) Five and one-half per cent. 
Pioneer Telephone & Telegraph Co. v. 
Westenhaver, 118 P. 354, 29 Okl. 429, 
38 L.R.A.N.S. 1209. (4) Six and 
seventy-nine one-hundredths per 


cent. In re Northwestern Bell Tele- 
phone Co., 204 N.W. 8738, 164 Minn. 
209. 

46. Adequacy of return to com- 


pany in geweral see supra text and 
note 45. 


47. Illinois Bell Telephone Co. v. 
Moynihan, 38 F.(2d) 77 [decree set 
aside on other grounds 51 S.Ct. 65, 282 
U.S. 133, 75 L.Ed. 701]. 


48. Illinois Bell Telephone Co. v. 
Moynihan, supra. 


[a] Division held proper.—(1) A 
division of interstate tolls between a 
local telephone company and a long- 
distance company controlling it, 
whereby the latter pays to the former 
an originating commission of seven- 
teen cents per message, and, in addi- 
tion thereto, the actual cost of opera- 
tion of the toll switchboard and toll 
lines plus ten per cent for overhead 
and a ten per cent return on the book 
cost thereof, resulting in a return to 
the local company of twelve and six- 
ty-four one-hundredths per cent on 
the book cost of its. interstate toll 
property, as compared. with a return 
on its local exchange property of five 
and seventy-four one-hundredths per 
cent of the book cost, is a fair and 
reasonable division, in the absence 
of any showing of abuse of discretion 
or fraud in making it, and may prop- 
erly be accepted in determining the 
revenues of the local company for the 
purpose of ascertaining the reason- 
ableness of its rates. Illinois Bell 
Telephone Co. v. Moynihan, 38 F.(2d) 
77 [decree set aside on other grounds 
FA SeCts On, aoe Uns loo sede Lad. 00: 
(2) A finding that the division of 


involved, and exclusive authority 


with respect thereto has not been delegated to. the 
commission, the courts have jurisdiction to compel 
compliance therewith.*4 


[§ 112] 5. Proceedings for Relief against Unrea 
sonable Rates—a. By Company. A telegraph or tel- 
ephone company, or the like, has the same right as 
any other public utility®®> to a remedy by way of in- 
junction against the enforcement of inadequate or 
confiscatory rates prescribed or established by pub- 


revenues derived from long-distance 
telephone service is fair is justified 
by evidence that the proportion of 
such revenues credited to the local 
company is greater than that allowed 
to any of the other independent com- 
panies in the state by independent 
long-distance toll lines with which 
they are connected; that the amount 
paid in the instant case is greater 
than that paid by the long-distance 
company concerned to over three hun- 
dred independent exchanges with 
which it has like connections; and 
that the allowance is one customarily 
approved by state commissions 
throughout the country. City of 
Houston v. Southwestern Bell Tele- 
phone Co., 42 S.Ct. 486, 259 U.S. 318, 
66 L.Ed. 961 [aff 268 F. 878]. 


Authority of commission to pre- 
scribe mode of division see supra § 
114 note 76 [g]. 


49. 
105. 


Proceedings, findings, and orders of 
commission as to rates see infra § 
114. 


50. Denney v. Pacific Telephone & 
Telegraph Co., 48 S.Ct. 228, 276 U.S. 
97, 72 L.Ed. 483 [aff 12 F.(2d) 279]. 


51. Denney v. Pacific Telephone & 
Telegraph Co., 48 S.Ct. 223, 276 U.S. 
97, 72 L.Ed. 483 [aff 12 F.(2d) 279]; 
Oak Grove Home Telephone Co. v. 
Round Prairie Telephone Co., (Kan. 
App.) 209 S.W. 552. 


Power of state to mcdify rates fixed 
by contract with: 
Municipality see supra § 106. 
Patron see supra § 107. 


By company see supra §§ 104, 


52. Enforcement of orders of com- 
mission establishing or regulating 
rates see infra § 114 note 79 [c]. 


53. City of Cadillac v. Citizens’ 
Telephone Co., 161 N.W. 989, 195 Mich. 
538; Murray v. New York Telephone 
Co. 156) NiY.S. 151) 1 0e AppeDive nL. 
[rev 143 N.Y.S. 534, 81 Misc. 636, and 
aff 123 N.E. 879, 226 N.Y. 590v}. 


54 State v. Home Telephone & 
Telegraph Co. of Spokane, 172 P. 899, 
102 Wash. 196. 


Contracts as to rates between com- 
pany and: 


Municipality see supra § 106. 
Patrons see supra § 107. 
55. See Public Utilities § 66. 


Telegraph or telephone company as 
public utility see supra § 12. 


\ 
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lie authority,®* and an application to a regulatory | where it has not been acted upon, does not bar a 
board or commission for an increase in such rates, 


56. Northwestern Bell Telephone 
Co. v. Spillman, 6 F.(2d) 663; Pioneer 
Telephone & Telegraph Co. v. State, 
138 P. 1033, 40 Okl. 417. And see cas- 
es infra this note. 


[a] Although merely a subsidiary 
company, almost entirely owned and 
controlled by another company, and 
forming with other subsidiaries a 
large system under the control of the 
parent company, the subsidiary is the 
real party in interest, and so the 
proper plaintiff, in a suit to enjoin 
as confiscatory rates prescribed for 
its services by public authority. 
Smith v. Illinois Bell Telephone Co., 
51.S.Ct. 65, 282 U.S. 133, 75 L.Hd. 275 
[setting aside decree 38 F.(2d) 77]. 


{b] Grounds for relief.—An order 
of a rate making body, establishing 
rates for telegraph or telephone 
service, although regular on its face, 
may be questioned if the rates are 
so low as to be confiscatory and hence 
inimical to the constitutional provi- 
sion against taking property without 
due process of law; or if the rates 
were fixed arbitrarily and unjustly 
without regard to the preponderance 
of the competent evidence; or if they 
were fixed in such an unreasonable 
manner as to cause the shadow, and 
not the substance, to determine the 
validity of the exercise of the rate 
making power. State ex rel. South- 
western Bell Telephone Co. v. Public 
Service Commission, (Mo.) 233 S.W. 
425 [rev on other grounds 43 S.Ct. 
544, 262 U.S. 276, 67 L.Ed. 981, 31 A.L. 
R. 807]. 


[ec] Jurisdiction.—(1) Where an 
order of a public service commission 
reducing rates is without warrant, 
on that ground, as well as to avoid 
multiplicity of suits, there is juris- 
diction in equity of a suit by the 
company to enjoin the enforcement 
of such rates, as against the conten- 
tion that there is a full and adequate 
remedy at law. Benedicto v. West 
India & Panama Telegraph Co., 256 F. 
AW AGG CCA. 54D. © C2). Au sirit. to 
enjoin the enforcement of rates pre- 
scribed by a commission to which the 
regulatory power has been delegated 
by law in no way interferes with the 
proper function of the commission, 
“nor does it invade its powers, but 
tests the claim that the commission’s 
orders exceed the bounds of lawful 
regulation. New York Telephone Co. 
v. Prendergast, 36 F.(2d) 54. 


[d] Parties.—(1) A municipal 
corporation is not a necessary party to 
a suit by a telephone company to en- 
join the enforcement of rates pre- 
scribed by the state public service 
commission for telephone’ service 
within the boundaries of the munici- 
pality, where the latter has no con- 
trol over such rates, and is interested 
in them only as a subscriber, and 
even as such its rates are fixed by 
special contract so that it is not di- 
rectly interested in the rates in suit. 
City of New York v. New York Tele- 
phone Co., 43 S.Ct. 372, 261 U.S. 312, 
67 L.Ed. 673. (2) Ina suit by a tele- 
phone company, against/ the state 
public service commission, its coun- 
sel, and the state attorney general, 
to enjoin the enforcement of rates pre- 
seribed by the commission for tele- 
phone service within a municipality, 
it is not an abuse of the court’s dis- 
eretion to refuse to allow the munici- 
pal corporation to become a party to 
the suit, where there is nothing to 
show that the commission will not 
fully and properly represent the sub- 
seribers resident within the munici- 


pality, and the municipal corporation 
and the commission and attorney gen- 
eral are in fact codperating:in the de- 
fense of the suit. City of New York 
v. New York Telephone Co., supra. 


fe] Pleading.—In a suit by a tele- 
phone company to enjoin the enforce- 
ment of rates, a bill specifically alleg- 
ing the cost of the company’s prop- 
erty devoted to the rendition of serv- 
ice, the cost of reproducing it, and its 
fair and reasonable value, and alleg- 
ing that the rates sought to be en- 
joined would prevent it from earning 
more than two and fifty-six one-hun- 
dredths per cent on the cost of the 
property, or more than one and nine- 
ty-six one-hundredths per cent on its 
fair and reasonable value, and would 
not afford it a fair return, aptly states 
the ultimate facts upon which the 
company asks relief, omitting mere 
statements of evidence, as required 
by the federal equity rules. Prender- 
gast v. New York Telephone Co., 43 
S.Ct. 466, 262 U.S. 48, 67 L.Ed. 853. 


{f] Presumptions and burden of 
proof.—(1) Rates for telegraph or 
telephone service, or the like, pre- 
scribed by the legislature or by a 
commission or other agency to which 
it has delegated its power, are pre- 
sumed to be reasonable, in a suit to 
enjoin their enforcement. Railroad 
Commission of Louisiana v. Cumber- 


land Telephone & Telegraph Co., 29 S. 


Ctie357,'212) UlS.).414, 53 Ld. 577; 
Southern Bell Telephone & Telegraph 
Co. v. Railroad Commission of South 
Carolina, 5 F.(2d) 77; Cumberland 
Telephone & Telegraph Co. v. Louisi- 
ana. Public Service Commission, 283 
F. 215 [appeal dism 43 S.Ct. 249, 260 
U.S. 759, 67 L.Ed. 500]. (2) The pre- 
sumption in favor of the correctness 
of rates fixed by the commission ob- 
tains, although the data upon which 
the commission acted may have been 
insufficient, so long as the rates 
adopted were not based entirely upon 
arbitrary conjecture. Railroad Com- 
mission of Louisiana v. Cumberland 
Telephone & Telegraph Co., supra. 
(3 A municipal ordinance fixing 
rates for service within the munici- 
pality, enacted under authority con- 
ferred by law, is entitled to the same 
presumption of validity as other leg- 
islative acts. Home Telephone Co. v. 
City of Carthage, 139 S.W. 547, 235 
Mo. 644, 48 L.R.A.N.S. 1055, Ann.Cas, 
1912D 301. (4) There is, however, no 
presumption in favor of evidence ad- 
duced by the commission at the trial 
of the suit to enjoin the enforcement 
of rates prescribed by it. Florida 
Telephone Corporation v. Florida 
Railroad Commission, 47 F.(2d) 467. 
(5) The burden of proving that rates 
are unreasonable or confiscatory rests 
upon a company seeking to enjoin 
their enforcement. Railroad Com- 
mission of Louisiana v. Cumberland 
Telephone & Telegraph Co., supra; 
New York Telephone Co, v. Prender- 
gast, 36 F.(2d) 54; Southern Bell 
Telephone & Telegraph Co. v. Rail- 
road Commission of South Carolina, 
5 F.(2d) 77; Cumberland Telephone & 
Telegraph Co. v. Louisiana Public 
Service Commission, 283 F, 215 [ap- 
peal dism 43 S.Ct. 249, 260 U.S. 759, 67 
L.Ed. 500]; Chesapeake & Potomac 
Telephone Co. of Virginia v. Common- 
wealth, 136 S.E. 575, 147 Va. 438. (6) 
Similarly, where a company asserts 
that a reduction of rates as directed 
by a commission or board is unrea- 
sonable and improper, the burden is 
upon it to show the reasonableness of 
existing rates. 


~ 


western Bell Telephone Co. v. Public 
Service Commission, (Mo.) 233 S.W. 
425 [rev on other grounds 43 S.Ct. 
544, 262 U.S. 276, 67 L.Hd. 981, 31 A. 
L.R. 807]. (7) The company acecord- 
ingly has the burden of proving: the 
value of its property for rate making 
purposes, where it contends that the 
value found by the commission is er- 
roneous. Florida Telephone Corpora- 
tion v. Florida Railroad Commission, 
47 F.(2d) 467. (8) Where an increase 
of rates is sought by a company on 
the ground that its expenses of opera- 
tion and maintenance have increased 
so as to render existing rates inade- 
quate, the company has the burden of 
proof, and unless the elements essen- 
tial to enable the comparison of costs 
to be made, and facts showing -the 
reasonableness of the proposed in- 
erease, are made to appear, it cannot 
be determined that the existing rates 
are inadequate or that the increase is 
justifiable. Kittanning Telephone Co. 
v. Public Service Commission, 77 Pa. 
Super. 86. (9) The burden of show- 
ing that the actual depreciation of its 
property is less than that computed 
by the commission in arriving at the 
reproduction cost of the property for 
rate purposes is on the company, in 
a proceeding by it to enjoin the en- 
forcement of rates fixed by the com- 
mission. New York Telephone Co, v. 
Prendergast, supra. (10) Where a 
company has set up a depreciation 
reserve, it cannot maintain the posi- 
tion that the actual depreciation of 
its property, to be deducted from re- 
production cost in arriving at pres- 
ent value, is less than the amount of 
such reserve, without clear proof that 
such is the fact. New York Tele- 
phone Co. v. Prendergast, supra. 


[g] Permitting examination of 
company’s books and property.—In a 
suit to enjoin the enforcement of 
rates prescribed by a municipal cor- 
poration on the ground that they are 
inadequate and unreasonable, the mu- 
nicipality should be granted full op- 
portunity to examine the books and 
property of the company, by experts 
of its own selection, in order that the 
court may have before it all the ma- 
terial facts as presented from the 
standpoint of each of the opposing 
parties to the controversy. Home 
Telephone Co. v. City of Carthage, 
139 S.W. 547, 235 Mo. 644, 48 L.R.A.N. 
S. 1055, Ann.Cas.1912D 301. 


[h] Bvidence.—(1) A printed cir- 
cular issued by an investment com- 
pany to advertise bonds of a tele- 
phone company, stating the net earn- 
ings of the company, is not admissi- 
ble against the telephone company in 
a suit to restrain a municipality from 
enforcing rates prescribed by it on 
the ground that they are unreason- 
able, although the president of the 
investment company is also president 
of the telephone company, where it 
is not shown that the latter company, 
through its officers or in the dis- 
charge of their official duty, caused 
or was in any manner responsible for 
the issuance of the circular. Home 
Telephone Co. v. City of Carthage, 
139 S.W. 547, 235 Mo. 644, 48 L.RuA: 
N.S. 1055, Ann.Cas.1912D 3801. (2) 
The evidence relied upon to show that 
rates are inadequate or confiscatory 
should be clear and convincing. 
Southern Bell Telephone & Telegraph 
Co. v. Railroad Commission of South 
Carolina, 5 F.(2d) 77; Cumberland 
Telephone & Telegraph Co. v. Louisi- 
ana Public Service Commission, 283 


State ex rel. South-'F, 215 [appeal dism 43 S.Ct. 249, 260 
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suit to.enjoin their enforcement.57 


a rate imposed by a public utility commission or 
other board, the company may, where the statutes _ 
provide therefor, appeal to the courts from the rate 
order,°* or apply to the commission to set it aside;>® 
and as a matter of practice such a remedy, where it 
exists, should be sought before a suit for an injunc- 
tion is resorted to,®° although, unless made so by 
statute, an application to the commission for a re- 
hearing is not a prerequisite to an injunction suit.®1 
A statute providing that after rates have been 
established by the commission they shall not be 


changed by the company within a 


U.S. 759, 67 L.Ed. 500].. (3) The fact 
that at a former time an increase of 
rates was granted does not show that 
the rates in force prior to such in- 
crease are unreasonable and inade- 
quate when subsequently restored, at 
a time when conditions have changed. 
Cumberland Telephone & Telegraph 
Co. vy. Louisiana Public Service Com- 
mission, supra. 


[i] Determination and disposition. 
—(1) In a suit to enjoin rates pre- 
scribed by public authority as unrea- 
sonable, or interference with the com- 
pany in charging rates sufficient to 
yield an adequate return, the court is 
without authority to determine what 
rates are proper or what percentage of 
return should be allowed, since the 
regulation of rates is a legislative and 
not a judicial function, but may deter- 
mine only whether the rates as pre- 
seribed are unreasonable, and if so 
set them aside. Northwestern Bell 
Telephone Co. v. Spillman, 6 F.(2d) 
663; Ohio Bell Telephone Co. v. Pub- 


lic Utilities Commission of Ohio, 3) 


F.(2d) 701. See New York Telephone 
Co. v. Prendergast, 36 F.(2d) 54 (rec- 
ognizing the rule). (2) The court 
cannot, in enjoining the enforcement 
of a rate prescribed by public au- 
thority, prohibit interference with 
the collection by the company of 
rates fixed by it, since that would be 
an unauthorized judicial establish- 
ment of rates. City of Louisville v. 
Louisville Home Telephone Co., 
¥. 949. (3) Where the rate prescribed 


by a public utility commission, and 


which is sought to be enjoined, is 
much hkower than the rate recom- 
mended by the master to whom the 
case has been referred, and lower 
than that which the answer of the 
commission admits is a fair rate, an 
order enjoining the enforcement of 
the rate order should be entered. 
Northwestern Bell Telephone Co. v. 
Spillman, supra. (4) Ordinarily, the 
eourts should not interfere with a 
rate fixed by the commission unless 
the evidence clearly shows that the 
action of the commission will result 
in irreparable loss to the company. 
McCardle v. Akron Telephone Co., 
156 N.E. 469, 160 N.E. 48, 87 Ind.App. 
59. (5) Where the question whether 
a rate prescribed by public authority 
is reasonable or confiscatory is close, 
and in doubt, an injunction should 
not issue before giving the rate order 
a trial to discover its actual effect. 
City of Louisville v. Cumberland Tel- 
ephone & Telegraph Co., 32 S.Ct. 741, 
225 U.S. 430, 56 L.Ed. 1151. (6) 
Where, however, the natural tend- 
enecy of a rate order would be to les- 
sen the number of patrons or the vol- 
ume of the company’s business, and 
the rates would be confiscatory even 
if applied to the volume of business 
done-in the preceding year, no trial 
period need be permitted before en- 
joining the enforcement of the order. 
City of Louisville v. Louisville Home 
Telephone Co., supra. (7) Where 
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In the case of 


deem proper.®# 


to be correct.®5 


speeified period 


findings as to the value of the com- 
pany’s property or the amount of de- 
preciation thereof are supported by 
evidence, they cannot be overturned 
on a very general criticism that the 
proper methods were not employed in 
arriving at such value or amount. 
Northwestern Bell Telephone Co. v. 
Spillman, supra. (8) A special mas- 
ter’s finding that a contract between 
one telephone company and another 
for the allocation of toll charges be- 
tween them is of benefit to the former 
company, although it received out of 
such toll charges less than the cost 
of performing the service, will not be 
disturbed, where contracts of the 
same kind are readily entered into all 
over the country by telephone com- 
panies, and the contract embodies the 
customary and usual method of ad- 
justing the charges, as ordinarily 
adopted by companies acting in the 
light of practical experience of such 
matters. Pacific Telephone & Tele- 
graph Co. v. Whitcomb, 12 F.(2d) 279 
[aflias S:Cts 223572 764U.S., 9,1 7 2a 
Ed. 483]. (9) In the absence of good 
reason for so doing, the court will not 
make separate findings as to the rea- 
sonableness of rates, prescribed by a 
commission, for telephone’ service 
within and without a city, but will 
consider the rates as a whole, in de- 
termining whether they are confisca- 
tory. New York Telephone Co. v. 
Prendergast, supra. (10) A complaint 
that toll line charges have been so al- 
located between one telephone com- 
pany and another that the former re- 


ceives an amount less than the cost of 


supplying the service cannot be con- 
sidered, nor any relief granted, in a 
suit to enjoin the enforcement of rates 
prescribed by the state on the ground 
that they are confiscatory. Pacific 
Telephone & Telegraph Co. v. Whit- 
comb, supra. 


[i] Decree as binding upon pa- 
trons.—A decree enjoining a public 
utility commission from enforcing a 
confiscatory schedule of rates for 
telephone service is binding upon 
telephone subscribers, although they 
were not parties to the suit, since the 
commission represents the public and 
especially the subscribers. Smith v. 
Tllinois Bell Telephone Co., 46 S.Ct. 
408, 270 U.S. 587, 70 L.Ed. 747. 


57. New York Telephone Co. 
Prendergast, 300 FP. 822. 


58. Pioneer Telephone & Tele- 
graph Co. v. State, 138 P. 1033, 40 Okl. 
417. 

Appeal from orders of public util- 
ity commissions in general see Pub- 
lic Utilities §§ 128-143. 


Judicial review of telegraph or tel- 
ephone rates prescribed by commis- 
sion in general see infra § 114. 


59. Pioneer Telephone & Telegraph 
Co. v. State, 138 P. 1033, 40 Okl. 417. 


60. Pioneer Telephone & Tele- 


Vv. 


Temporary restraining order. 
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thereafter without the commission’s approval does 
not preclude the company from applying to the com- 
mission within such period for an increase on the 
ground that the rates are confisecatory.®? 


Injunction pendente lite may be granted in a prop- 
er case,°* upon such conditions as the court may 


Upon an application for a tempo- 


rary injunction the findings of the commission or 
other rate making body, upon which the rates pre- 
seribed by it are based, will ordinarily be assumed 


Pending an appli- 


graph Co. v. State, supra. 


61. Prendergast v. New York Tel- 
ephone Co., 43 S.Ct. 466, 262 U.S. 43, 
67 L.Ed. 853. 


Rehearing before public 
commissions in general see 
Utilities § 125. 


62. Kittanning Telephone 
Public Service Commission, 78 
per. 436. 


63. See cases infra this note. 


[a] Rate cléarly confiscatory.— 
(1) A showing that the probable net 
income of a company under rates es- 
tablished by public authority would 
yield a return of less than one per 
cent on the claimed fair value of its 
property is sufficient to justify a pre- 
liminary injunction against the en- 
forcement of such rates pending the 
determination of a suit to set them 
aside, since, even if the company’s es- 
timates of value and of depreciation 
charges be greatly reduced, the prob- 
able return would still be insufficient 
to compensate it. City of Louisville 
v. Louisville Home Telephone Co., 279 
F. 949. (2) Where the tendency of a 
change in rates, prescribed by a rate 
making body, would be to lessen the © 
volume of the company’s business, 
and the rates so prescribed would be 
confiscatory even if applied to the 
volume of business done by the com- 
pany in the year preceding the change, 
the enforcement of Such rates may be 
enjoined pending the final determina- 
tion of the suit. City of Louisville 
v. Louisville Home Telephone Co., 
supra. (3) A temporary injunction 
is properly granted where the rates 
have been in force for a year and it 
is conceded that they have failed to 
produce the return which the commis- 
sion had determined to be fair. New 
York Telephone Co. v. Prendergast, 
300 F. 822. 


64. Ohio Bell Telephone Co. v. 
Public Utilities Commission of Ohio, 
3 F.(2d) 701 (where, the court being 
unable to determine definitely wheth- 
er the rates were confiscatory, a tem- 
porary injunction was granted on 
condition that the company keep in 
force a bond to protect the commis- 
sion against costs and damages, if 
any, and to insure repayment to 
patrons of the sums, if any, collected 
from them in excess of what might. 
ultimately be found to be properly 
ehargeable for the company’s serv- 
ice); City of Louisville v. Louisville 
Home Telephone Co., 279 F. 949 
(where, as a condition of continuing 
a preliminary injunction, the com- 
pany was required to file each month 
a sworn statement showing, with rea- 
sonable detail, its operating income 
earned and operating expense in- 
curred during the preceding month). 


65. New York Telephone Co. v. 
Board of Public Utility Com’rs, 5 F. 
(2d) 245 [aff 46 S.Ct. 368, 271 U.S. 23, 
70 L.Ed. 808]. 


utility 
Public 
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cation for an interlocutory injunction which under 
a statute must be heard by a court of three judges, 
a temporary restraining order may be granted where 
delay is extremely important to the company and 
where it cannot be determined how soon a hearing 
on the application may be had before the statutory 


court.®* 


[§ 113] b. By Patrons. Where authority to reg- 
ulate the rates to be charged for telegraph or tele- 
phone service, or the like, has been conferred by 
law upon a public utility commission,®’ a patron as- 
serting that the rates prescribed by a company for 
its service are excessive cannot invoke the aid of 
a court of equity, but must apply for a revision of 
such rates to the commission,®®’ except where con- 
tractual rights are involved,®® and except where the 
rates are applied in a discriminatory manner.*° Un- 
der a statute restricting the power to revise orders 


66. Northwestern Bell Telephone 
Co. v. Hilton, 274 F. 384. 


67. Dolegation to commission of 
power to regulate rates see supra § 
108. 


68 City of Owosso v. Union Tele- 
phone Co., 151 N.W. 1029, 185 Mich. 
349; Murray v. New York Telephone 
Coz, 156 -N. Y.-S. 151, 170, App. Diy. 17 
[rev 1438 N.Y.S. 534, 81 Misc. 636, and 
aff 123 N.E. 879, 226 N.Y. 590]. 


Regulation and revision of 
by commission see infra § 114. 


69. Murray v. New York Telephone 
Co., 156 N.Y.S. 151, 170 App.Div. 17 
[rev 143 N.Y.S. 534, 81 Misc. 636, and 
aff’ 123 N.E. 879, 226 N.Y. 590]. 


Contracts between company and 
patron as to rates see supra § 107. 


70. Murray v. New York Telephone 
Count 56. wNees.. Lod) L70sApp Div, 17 
[rev 143 N.Y.S. 534, 81 Misc. 636, and 
aff 123 N.E. 879, 226 N.Y. 590]. 


Discrimination as to rates and 
charges see supra § 93. 


71. Phelps v. Ohio Bell Telephone 
Co., 144 N.E. 435, 111 OhioSt. 200. 


72. Kittanning Telephone Co. v. 
Public Service Commission, 78 Pa. 
Super. 436. 


73. State ex rel. City of St. Louis 
v. Public Service Commission, (Mo.) 
36 S.W.(2d) 947. 


74 See Public Utilities §§ 68-164. 


Regulation of telegraphs and tele- 
phones by commission in general see 
supra § 102. 


75. Delegation to commission of 
power to regulate rates see supra § 
108. 


76. See cases infra this note. 


[a] Scope and extent.—(1) Pow- 
er vested in a board or commission 
to regulate charges for ‘messages 
sent by telegraph and telephone” in- 
cludes the power to regulate rentals 
for telephone instruments. Nebraska 
Telephone Co. v. Cornell, 82 N.W. 1, 
59 Neb. 737. (2) Power conferred by 
statute upon a public utility commis- 
sion to pass on the‘ reasonableness 
and lawfulness of rates for telegraph 
service necessarily includes the pow- 
er to determine the reasonableness 
and lawfulness of limitations of the 
company’s liability which are in- 
tegral parts of the rates. State ex 
rel. Western Union Telegraph Co. v. 
Public Service Commission, 264 S.W. 
669, 8304 Mo. 505, 35 A.L.R. 328. (3) 
Under a statute giving the commis- 


rates 
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sion regulatory and supervisory Dow- 
ers over telephone companies, it may 
fix reasonable rates for particular lo- 
calities without making a state wide 
adjustment of rates. In re North- 
western Bell Telephone Co., 204 N.W. 
873, 164 Minn. 279. (4) The commis- 
sion has authority to enter its order 
directing a company to cease and de- 
sist from charging rates in excess of 
those prescribed by the commission 
in the exercise of its statutory pow- 
ers. State v. Hurley Telephone Co,, 
171 N.W. 821, 41 S.D. 565. (5) Where 
it is shown that a telephone company 
is charging a higher rate to some 
patrons than to others for similar 
service, an order of the commission 
that the higher charge be discon- 
tinued and that all persons be charged 
the same rate is without error, where 
such lower’ rates were voluntarily 
placed in force by the company, and 
there is nothing to show that they 
are inadequate or unjust. Hine v. 
Wadlington, 124 P. 299, 33 Okl. 173. 
(6) Under a statute authorizing the 
commission to fix maximum rates for 
telegraph or telephone service, and 
after a hearing to fix new maximum 
rates where conditions have changed, 
and providing that after maximum 
rates have been so fixed no increase 
therein shall be made without the 
consent of the commission, the com- 
mission may consent to rates in ex- 
cess of the maximum previously fixed, 
without waiting to hold a hearing and 
determine what maximum _ rates 
should be prescribed for the future. 
City of New York v. New York Tele- 
phone Co., 189 N.Y.S. 701, 115 Misc. 
262 [aff 194 N.Y.S. 924]. (7) Under 
a constitutional provision vesting the 
commission with the duty and au- 
thority of regulating rates, the com- 
mission has no power to permit con- 
necting telephone companies to agree 
upon the rates to be charged for their 
service, since the public is an inter- 
ested party in such rates and its 
rights may not be interfered with by 
an agreement between companies. 
Oklahoma-Arkansas Telephone Co. v. 
Southwestern Bell Telephone Co., 291 
P. 3, 143 Okl. 76. -(8) Under a stat- 
ute authorizing the bringing before 
the commission of a petition by any 
person to whom a utility has unrea- 
sonably failed or refused to furnish 
adequate service at reasonable rates, 
where such a petition is filed asking 
the commission to prescribe the sery- 
ice to be furnished the petitioner by 
a telephone company, and the maxi- 
mum rates therefor, it is the duty of 
the commission to determine whether 
the company has imposed rates which 


[§ 114] 6. Regulation by Commission. 
eral rules applicable to public utility eommissions** 
are to be applied in matters relating to the regula- 
tion of rates for telegraph or telephone service, or 
the like, by such a commission, where the regulatory 
power has been conferred upon it,’® as to its duties 
and authority,’® as well as where such regulatory 


[§§ 112-114 


of the commission to the supreme court, no inferior 
court has jurisdiction of a suit to restrain a com- 
pany from charging established rates for its serv- 
ice where all questions with respect thereto have 
been adjudicated by the commission."+ 
rates complained of by a patron were established by 
the company, the burden is upon it to show that 
they are just and reasonable;7? but where the rates 
were established by the commission, the burden of 
showing their unreasonableness is upon complain- 


Where the 


The gen- 


were unfair and discriminatory as to 
the petitioner, and has refused to 
furnish him adequate service at rea- 
sonable rates. Gallaher v. Southern 
New England Telephone Co., 121 A. 
686, 99 Conn. 282. (9) A statute re- 
quiring companies to file with the 
commission schedules of their rates 
and charges, and providing that, un- 
less the commission otherwise orders, 
no change shall be made in any rate 
except after thirty days’ notice to the 
commission, does not vest the com- 
mission with either the power or the 
duty to fix the rates which shall be 
charged. City of New York v. New 
York Telephone Co., supra. (10) Un- 
der a statute providing that when 
connecting telephone companies have 
failed to establish joint rates, and 
joint rates ought to be established, 
the commission may by order do so, 
the companies have in the first in- 
stance the right to establish joint 
rates, and the commission is there- 
fore without authority to establish 
such rates until the companies have 
failed so to do. State v. Skagit Riv- 
er Telephone & Telegraph Co., 155 P. 
144, 89 Wash. 625 [mod 147 P. 885, 85 
Wash. 29]. (11) Where rates for tel- 
egrayh or telephone service are fixed 
by statute as those lawfully in ef- 
fect upon a -specified date, and the 
commission is directed to promulgate 
such rates, a penalty recoverable by 
an aggrieved party being provided for 
failure to comply with such rates, the 
commission is without authority to 
enforce such rates or such statute. 
Southern Bell Telephone & Telegraph 
Co. v. Railroad Commission of South 
Carolina, 280 F. 901. (12) Under stat- 
utory authority to regulate rates for 
telephone service, a commission has 
power to require a hotel, which has a 
private branch exchange system in 
its building, connecting with the gen- 
eral public system, to charge only five 
cents for each call made from one of 
its private telephones to an outside 
telephone, and to authorize or require 
public telephone service to be dis- 
connected if the hotel fails to con- 
form to such rate, although the com- 
mission is without authority to regu- 
late the charges to be made for intra- 
hotel calls. Hotel Pfister v. Wiscon- 
sin Telephone Co., 233 N.W. 617, 2023 
Wis. 20, 73 A.L.R. 1190: (13) Where 
a statute provides that the net in- 
come of a company in excess of a fair 
return be employed for surplus, de- 
preciation, and contingencies, the 
commission is without authority to 
direct that it be expended only in the 
making of repairs and replacements - 
occasioned by extraordinary contin. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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gencies. Portsmouth Home Tele- der.—(1) Since every schedule of {can Telechronometer Co. v. Baker, 2 
phone Co. v. Public Utilities Commis-| rates, in the last analysis, is experi-|P.(2d) 1099, 164 Wash. 483. (3) The 


sion of Ohio, 165 N.E. 354, 120 Ohio 
St. 12. (14) A commission is without 
authority to say, with retroactive ef- 
fect, that charges for depreciation 
made by a company in former years 
were excessive, especially where the 
commission had at all times power to 
investigate the rates and to correct 
them if excessive, and failed so to do. 
New York Telephone Co. v. Board of 
Public Utility Com’rs, 5 F.(2d) 245 
{aff 46-S:Ct. 363, 271 U.S. 23, 70 L.Ed. 
808]. (15) Power conferred by stat- 
ute upon a commission to determine 
the just and reasonable rates and 
charges which should be made by 
telegraph or telephone companies is 
in no wise limited by a general stat- 
ute authorizing such companies to 
make such reasonable charges as they 
may establish, since the power con- 
ferred by the latter provision is to be 
construed as subordinate to that con- 
ferred upon the commission. State 
ex rel. Southwestern Bell Telephone 
Co. v. Public Service Commission, 
(Mo.) 233 S.W. 425 [rev on other 
grounds 43 S.Ct. 544, 262 U.S. 276, 67 
Pea 8 ly Sie lALGR. 80). (16) 
Where jurisdiction as to the whole 
matter of regulating telephone rates 
is conferred by law upon a commis- 
sion, and ample penalties for viola- 
tions are provided, general anti-trust 
laws have no application to such mat- 
ters and the jurisdiction of the com- 
mission is exclusive in that respect. 
Cumberland Telephone & Telegraph 
Co. v. McCorkle, (Miss.) 54 So. 450; 
Cumberland Telegraph & Telephone 
Co. v. Patrick & Smith, (Miss.) 54 So. 
450; Cumberland Telephone & Tele- 
graph Co. v. Jake Celarris: . & (Co. 
(Miss.) 54 So. 450; Cumberland Tele- 
phone & Telegraph Co. v. McDade, 
(Miss.) 54 So. 450; Cumberland Tele- 
phone & Telegraph Co. v. State, 54 So. 
446, 99 Miss. 1. 


[b] Authority in particular case 
as dependent upon issues made.— 
Where, under the issues joined in a 
proceeding before a public utility 
commission and the notice served, the 
only question is the efficiency of the 
service rendered by a telegraph and 
telephone company, and both parties 
to the proceeding proceed upon the 
theory that only that question is in- 
volved, the only order the commission 
has authority to enter is one relating 
to the efficiency of the service, and so 
it is without power to add to its or- 
der a provision that charges to 
patrons of the company shall be re- 
duced. Pioneer Telephone & Tele- 
graph Co. v. State, 133 P. 476, 38 Okl. 
412. 


[c] Duty to determine reasonable- 
ness of rates.—Under a statute pro- 
hibiting changes in rates by a tele- 
graph or telephone company without 
the consent of the commission, or any 
increase of rates except upon a show- 
ing to the commission and a finding 
by it that the rate increase is justi- 
fied, it is the duty of the commission, 
upon a proposed schedule of rates be- 
ing filed with it by a telephone com- 
pany, to determine whether or not 
such rates are reasonable, and, if not, 
to determine what are reasonable 
rates; and an order by the commis- 
sion permanently suspending a pro- 
posed sate schedule on the ground 
that by reason of changes in the 
prices of labor and materials the 
commission could not fix rates for the 
future, and refusing to determine 
what would be reasonable rates, is 
void. Illinois Bell Telephone Co. v. 
Commerce Commission, 137 N.E. 451, 
306 Ill. 165; Illinois Bell Telephone 
Co. v. Commerce Commission, 136 N. 
E. 676, 304 Ill. 357. 


[d] Experimental rate or test or- 
[62 Cc. J.—8] 


mental, whether or not it is so denom- 
inated, for there can be no certainty 
of the amount of revenue it will pro- 
duce until after a trial of it in actual 
operation, and since it is partly in 
recognition. of this fact that a com- 
mission is ordinarily -clothed with 
statutory authority to change rates 
from time to time, a commission has 
full authority to establish an experi- 
mental schedule of rates, to be tried 
out for the purpose of determining 
their reasonableness and adequacy, 
and in connection therewith to sanc- 


tion and authorize the use of new 
equipment or methods. Citye or 
Everett v. Department of Public 


Works, 217 P. 12, 125 Wash. 526. (2) 
So _a commission has authority to 
make a so-called ‘test order,’ pre- 
scribing a schedule of rates to be put 
into effect, but reserving jurisdic- 
tion to make further orders in the 
case and requiring the company to 
keep a record of, and report to the 
commission, its revenues under such 
rates and its expenses of operation. 
State ex rel. Campbell Iron Co. v. 
Public Service Commission of Mis- 
souri, 296 S.W. 998, 317 Mo. 724. See 
State ex rel. City of St. Louis v. Pub- 
lic Service Commission, 296 S.W. 790, 
317 Mo. 815 (recognizing the rule). 
(3) Such a test order or order es- 
tablishing experimental rates fur- 
nishes the best and safest method of 
determining the fairness of the rate 
as between the company and the pub- 
lic. State ex rel. City of St. Louis v. 
Public Service Commission, supra; 
State ex rel. Campbell Iron Co. v. 
Public Service Commission, supra. 
(4) A commission is not authorized, 
however, to make or extend a test or- 
der after proceedings have been in- 
augurated for a judicial review of the 
rates prescribed by the commission. 
State ex rel. Campbell Iron Co. v. 
Public Service Commission of Mis- 
souri, Supra. 


fe] Suspension of rates proposed 
by company.—Under a statute con- 
ferring upon a public utility commis- 
sion power to suspend a schedule of 
rates proposed by a company for a 
specified period, an order undertak- 
ing to suspend a schedule for a longer 
time, or permanently suspending it 
without making any finding that the 
rates are unjust and unreasonable, is 
void; and while the commission may 
thereafter proceed with its investi- 
gation and inquiry into the reason- 
ableness of the rates, and may pass 
upon the schedule and determine what 
rates are reasonable, it cannot pre- 
vent the company from putting the 
schedule into effect after the expira- 
tion of the statutory time allowed for 
suspension. City of Edwardsville v. 
IjJlinois Bell Telephone Co., 142 N.E. 
197, 320) Til. 618) 


[f] Directing operation on flat rate 
or measured service basis.—(1) In 
the exercise of its authority to regu- 
late rates, a commission has power 
to authorize or require a telephone 
company to operate on a basis of 
measured service, rather than on a 
flat rate basis, and to make its 
charges accordingly. City of Cleve- 
land v. Public Utilities Commission, 
131 N.E. 714, 102 OhioSt. 341; State 
v. Puget Sound Telephone Co., 219 P. 
869, 127 Wash. 691; City of Everett 
v. Department of Public Works, 218 
Peltor 1262. Wash= 1699: \ City: ‘of 
Everett v. Department of Public 
Works, 217 P. 12, 125 Wash. 526. (2) 
Where a telephone company is oper- 
ating, and making its charges, on the 
basis of measured service, the com- 
mission has authority to direct the 
discontinuance of such mode of opera- 
tion and the substitution of a fiat rate 
basis therefor. State ex rel. Ameri- 


fact that the commission has previ- 
ously directed the company to oper- 
ate on a basis of measured service 
does not render the matter res judi- 
cata so that the commission is pre- 
cluded from directing the discontinu- 
ance of such operation, and the sub- 
stitution of the flat rate basis, at a. 
subsequent time, especially where the 
company does not object. State ex 
rel, American Telechronometer Co. v. 
Baker, supra. (4) A statute relat- 
ing to the regulation of rates for tele- 
phone service, which authorizes the 
commission to “regulate by rules or 
orders any service or facility” is 
broad enough to justify the commis- 
sion in prescribing rate schedules on 
a message basis for one class of serv- 
ice, and on a flat rate basis for an- 
other class, if in the judgment of the 
commission congestion of the lines 
will be thereby relieved and the serv- 
ice improved. City of Detroit v. 
Michigan Railroad Commission, 177 
N.W. 306, 209 Mich. 395. 


{g] Prescribing division of joint 
rates.—(1) Under a statute author- 
izing the commission to make joint 
telephone rates for connecting lines 
and to prescribe the division thereof, 
it has power to regulate the division 
of tolls between a company operat- 
ing long-distance lines and a company 
furnishing local service, on messages 
going over the lines of both compa- 
nies, such rates for toll messages be- 
ing a joint rate within the meaning 
of the statute, and not compensation 
paid by the long-disti.1ce company to 
the local company for a local service 
by the latter to the former. Southern 
Bell Telephone & Telegraph Co. v. 
Railroad Commission of Georgia, 274 
EF. 438 [cert den 43 S.Ct. 521, 262 U. 
S. 761, 67 L.Ed. 1220]. (2) Division 
of revenues in general see supra § 109 
text and notes 46-48. 


[h] Compelling refund of exces- 
sive charges.—(i) A commission 
charged with the responsibility of fix- 
ing rates may determine, in a proper 
case, that an excess of rate has been 
collected, and order a refund of such 
excess. Oklahoma-Arkansas Tele- 
phone Co. v. Southwestern Bell Tele- 
phone -Co., 291 P.'3,)1438 Okl. 76. (2) 
Before it may exercise such jurisdic- 
tion, however, the commission must 
first have fixed a rate, since the de- 
termination of whether or not exces- 
sive charges have been collected re- 
quires a determination of whether or 
not the amount collected exceeds the 
rate authorized by the commission to 
be collected. Oklahoma-Arkansas 
Telephone Co. v. Southwestern Bell 
Telephone Co., supra. (3) Refund 
and recovery of overcharges general- 
ly see infra § 120. 


{i] Arbitrary orders.—(1) A com- 
mission is without authority to limit 
the existence of rates found to be 
just and reasonable, and an order at- 
tempting an arbitrary limitation of 
such rates is null and void. State ex 
rel. Campbell Iron Co. v. Public Serv- 
ice Commission of Missouri, 296 S.W. 
998, 317 Mo. 724. (2) Under a con- 
stitutional provision authorizing the 
commission to establish “reasonable 
and just rates, charges, and regula- 
tions,’ it has no arbitrary authority 
to make rates, but by necessary im- 
plication it may establish rates only 
after a full investigation of the facts, 
since without such investigation the 
reasonableness and justice of rates, 
charges, and regulations cannot even 
be conjectured intelligently, and if 
the facts are not known or inquired 
into a rate order would be a mere 
arbitrary edict, or, at best, only a con- 
jecture. Cumberland Telephone & 
Telegraph Co. v. Railroad Commis- 
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power has been conferred upon the commission as | to its proceedings,*’ as well as conferred upon it . 


sion of Louisiana, 156 F. 823 [rev on 
other grounds 29 S.Ct. 357, 212 U.S. 
414, 538 L.Ed. 577]. . (3) A commis- 
sion cannot be said to have acted 
capriciously or arbitrarily, or to have 
contemplated arbitrary or capricious 
action, where it prescribed temporary 
rates, with the intention of making 
further investigations into matters 
of valuation and to fix permanent 
rates after such investigations, and 
where before fixing the rates it gave 
notice to the company, although it 
was under no duty of so doing, and 
accorded it a hearing and an oppor- 
tunity to demonstrate that the pro- 
posed rates were unreasonable. State 
ex rel. Southwestern Bell Telephone 
Co. v. Public Service Commission, 
(Mo:) 233 S.W. 425 [rev on. other 
grounds 43 S.Ct. 544, 262 U.S. 276, 67 
L.Ed. 981, 31 A.U.R. 807]. 


{j] Power of individual member 
of commission.—An individual mem- 
ber of a commission or other rate reg- 
ulating body has no authority to es- 
tablish or change a rate for telegraph 
or telephone service. Board of Com’rs 
of Pottawatomie County v. American 
Telephone Co., 284 P. 368, 129 Kan. 
733. 


{k] Where municipality has been 
given power to regulate local rates. 
—Where power has been conferred by 
statute upon a municipality to regu- 
late rates for local telegraph and tel- 
ephone service, the state public utili- 
ty commission is without authority 
as to such local rates. City of Ft. 
Collins v. Public Utility Commission, 
195 P. 1099, 69 Colo. 554; City and 
County of Denver v. Mountain States 
Telephone & Telegraph Co., 184 P. 
604, 67 Colo. 225 [error dism 40 §8.Ct. 
219, 251 U.S. 545, 64 L.Ed. 407]. 


Cross references: 


' Effect of orders and decisions see in- 
fra text and note 79. 


Necessity of making findings of fact 
see infra text and note 78. 


Power and duty of commission after 
remand of proceeding from appel- 
late court see infra note 80 [i]. 


77. See cases infra this note. 


{a] How initiated.—(1) Although 
the statute relating to regulation by 
the commission provides for the ini- 
tiation of proceedings upon a petition 
or complaint, the commission may 
proceed on its own motion, without 
any petition or complaint by any par- 
ty, where such mode is also contem- 
plated by the statute, or is not pro- 
hibited thereby. State ex rel. Ameri- 
can Telechronometer Co. v. Baker, 2 
P.(2d) 1099, 164 Wash. 483. (2) 
Where the commission commences an 
investigation of telephone rates on its 
own initiative, and before the com- 
pletion thereof the telephone compa- 
nies file applications for temporary 
increases of rates, the two proceed- 
ings are independent, and relief in the 
subordinate proceeding need not 
await the conclusion of the main in- 
vestigation, nor need the relief in the 
main proceeding depend upon whether 
the temporary relief is granted or de- 
nied. Northwestern Bell Telephone 
Co. v. Hilton, 274 F. 384, 


[b] Parties.—In a proceeding be- 
fore the commission to fix rates for 
telephone service within a city, the 
city is properly made a party, since 
it is interested not only, in its cor- 
porate capacity, as a patron of the 
telephone company, but also in behalf 
of its citizens. State ex rel. City of 
St. Louis v. Public Service Commis- 
sion of Missouri, 296 S.W. 790, 317 Mo. 


815. 


[c] Notice or order to show cause. 
—(1) Where a telephone company do- 
ing business throughout the _ state 
makes application to the commission 
for a general increase of its rates, 
a publication of the notice of such ap- 
plication in newspapers of general 
circulation throughout the state is a 
proper compliance with a statute re- 
quiring publication of such notices 
in a newspaper most likely to give 
notice to the parties interested, and is 
sufficient to authorize an increase in 
rates in a particular town, without 
publication of the notice in a news- 
paper of that town. Miller v. South- 
ern Bell Telephone & Telegraph Co., 
279 F. 806. (2) Upon the termination 
of federal war time control of tele- 
phone properties, and their restora- 
tion to their owners, an order by the 
commission, directing the telephone 
company to show cause why it should 
not charge the rates fixed by the com- 
mission instead of those fixed by the 
postmaster general, is not a prereq- 
uisite to the exercise of the commis- 
sion’s authority to fix rates. State ex 
rel. Southwestern Bell Telephone Co. 
v. Public Service Commission, (Mo.) 
233 S.W. 425 [rev on other grounds 
43 S.Ct. 544, 262 U.S. 276, 67 L.Bd. 
981, 31 A.L.R. 807]. (38) Effect of fail- 
ure to give notice where required see 
infra this note [g]. 


[d] Hearing.—(1) Where a stat- 
ute provides that a company shall not 
increase rates fixed by the commis- 
sion without application to, and the 
approval of, the commission, and it 
is also provided that a company ag- 
grieved by any order of the commis- 
sion may apply to it by complaint and 
shall thereupon be entitled to a full 
hearing, a company proceeding under 
either statute is entitled to have a 
hearing before the commission, and 
an opportunity to prove its conten- 
tions as to the inadequacy of the 
rates, and it is error for the commis- 
sion to dismiss an application to in- 
erease rates without allowing the 
company a hearing and an opportuni- 
ty to present evidence to support the 
averments of its application. Kit- 
tanning Telephone Co. vy. Public Serv- 
ice Commission, 78 Pa.Super. 436. (2) 
The fact that a company voluntarily 
refrains from taking part in proceed- 
ings involving its rates or service 
does not invalidate the commission’s 
order or decision, since the company 
has a right to take the position that 
the commission may, so far as the 
company is concerned, enter any or- 
der it sees. fit. State ex rel. American 
Telechronometer Co, v. Baker, 2 P. 
(2d) 1099, 164 Wash. 483. (3) The 
fact that one other than the company 
concerned is permitted to appear and 
introduce evidence before the commis- 
sion, quasi in behalf of the company 
or its interests, and that the company 
does not participate in the proceed- 
ings, does not give such other party 
the right to raise all questions which 
might have been raised by the compa- 
ny itself. State ex rel. American Tel- 
echronometer Co. y. Baker, supra. 


[e] Matters considered.—(1) Pro- 
ceedings for the establishment of 
rates being legislative in character, a 
commission is not limited in its con- 
sideration and determination of such 
a matter precisely as it would be if 
it were a court, and while it must 
consider and weigh the evidence, it 
is vested with reasonable discretion 
to determine what rate is reasonable 
and just in a particular case, and so 
may base its findings and orders on 


its own investigations. Chesapeake & 
Potomac Telephone Co. of Virginia v. 
Commonwealth, 136 S.H. 575, 147 Va. 
43. (2) In making an order relating 
to rates, a board or commission may 
use not only the information gleaned 
from the hearing and record in the 
particular proceeding in which the or- 
der is entered, but also may take into 
account the results of its general in- 
vestigations, its general information 
upon the subject, and all matters 
which affect the case and concerning 
which it must determine the facts. 
State ex rel. American Telechronome- 
ter Co. v. Baker, 2 P.(2d) 1099, 164 
Wash. 483. (3) Deductions made by 
witnesses before the commission from 
the facts shown are not to be treated 
as proved facts which bind the com- 
mission, but are merely opinions, and 
the commission may make its own de- 
ductions, which, however, should 
stand the tests of reason. Chesapeake 
& Potomac Telephone Co. of Virginia 
v. Commonwealth, supra. (4) The 
poard or commission may require a 
report of its engineers, or a report of 
the company, to be introduced in evi- 
dence, and consider the same in con- 
nection with its study of the questions 
presented for determination; and if 
such reports are to be used all parties 
should be notified, and an opportunity 
offered for a hearing and discussion 
of the reports. State ex rel. Ameri- 
can Telechronometer Co. y. Baker, su- 
pra. 


[f] Valuation of company’s prop- 
erty.—(1) A valuation by the commis- 
sion is not always necessary where 
an increase in rates is sought, as ‘the 
increase may be found to be justified 
by an increase in the costs of opera- 
tion and maintenance. Kittanning Tel- 
ephone Co. y. Public Service Commis- 
sion, 77 Pa.Super. 86. (2) Where a 
valuation is to be made, and the mode 
of ascertaining the value of the prop- 
erty to be used as a basis for estab- 
lishing rates is expressly prescribed 
by statute, it should be complied with. 
Lima Telephone & Telegraph Co. v. 
Public Utilities Commission of Ohio, 
120 N.E. 330, 98 OhioSt. 110. 


[g] Irregularities and omissions. 
—(1) The failure of the commission 
to file a valuation statement does not 
affect the validity of its proceedings 
or order respecting the rates to be 
charged for telegraph or telephone 
service, where the right to make the 
order, under the: statutes, does not 
depend upon the filing of such state- 
ment, and it is provided by statute 
that no order of the commission shall 
be declared illegal for any omission 
of a technical nature with respect 
thereto. City of Woodburn v. Public 
Service Commission of Oregon, 161 P. 
391, 82 Or. 114, L.R.A.1917C 98. (2) 
A commission is not without juris- 
diction of a proceeding to establish 
joint rates for two companies and to 
prescribe the division thereof by rea- 
son of the fact that no notice was giy- 
en the companies stating the proposed 
rates and their division, as required 
by statute, where a letter written to 
the commission by one company, and 
containing a statement of the existing 
rates. and division and the company’s 
claims, was sent on by the commis- 
sion to the other company, thus giy- 
ing it all the information which a 
formal notice would have given, and 
such company proceeded to trial and 
hearing without objection, thereby 
waiving the requirement of notice. 
Southern Bell Telephone & Telegraph 
Co. v. Railroad Commission of Geor- 
gia, 274 F. 488 [cert den 43 S.Ct. 521 
262 U.S. 761, 67 L.Wd., 1220] : 
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as to its findings of fact,7® and its orders and deci- | sions?® and the judicial review thereof.’° 


[h] Change of commission’s per- 


valuations or ascertaining the value 
sonnel during pendency of proceed- re 


telephone service. Oklahoma-Arkan- 
of betterments, and may examine in- 


Sas Telephone Co. v. Southwestern 


ing.—The fact that the entire per- 
sonnel of a board or commission 
changes after testimony has been tak- 
en but_before an order is made, in a 
proceeding before it, does not affect 
the validity of the order. State ex rel. 
American Telechronometer Co. y. Ba- 
ker, 2 P.(2d) 1099, 164 Wash. 483. 


{i] Change in statute.—Under a 
statute creating a commerce com- 
mission in the place of a public utili- 
ties commission existing under a for- 
mer statute, and superseding such 
earlier statute, but providing that any 
proceeding instituted before the tak- 
ing effect of the new act shall be con- 
tinued and conducted to a final deter- 
mination by the commerce commis- 
sion with the same effect as if the act 
had not been passed, where a rate 
schedule filed by a telephone company 
with the public utilities commission 
was by the latter suspended from 
time to time, and during one of such 
periods of suspension the new statute 
became effective, the proceeding is to 
be continued under the old statute, 
and the question of the right of the 
company to put the proposed increase 
into effect is to be determined there- 
under. Michel vy. Illinois Bell Tele- 
phone Co., 226 Ill.App. 50. 


78. See cases infra this note. 


[a] Wecessity.—(1) Where a com- 
mission is required by constitutional 
or statutory provision to make find- 
ings of the facts upon which its order 
is based, it is its duty so to do. Hine 
v. Wadlington, 109 P. 301, 26 Okl. 389; 
Pioneer Telephone & Telegraph Co. v. 
Westenhaver, 99 P. 1019, 23 Okl. 226. 
(2) No finding that rates prescribed 
by a municipal ordinance are unrea- 
sonable is essential to the right of a 
commission to establish or permit the 
charging of higher rates, where in a 
prior proceeding such rates fixed by 
ordinance were held unreasonable or 
inadequate and an increase was au- 
thorized by the commission. Logan 
City v. Public Utilities Commission of 
Utah, (Utah) 296 P. 1006. 


{b] Evidentiary support.—(1) A 
finding of fact is proper where it is 
fairly supported by the evidence, 
Logan City v. Public Utilities Com- 
mission of Utah, (Utah) 296 P. 1006. 
(2) Findings not supported by any 
evidence before the commission can- 
not stand. Indiana Bell Telephone Co. 
v. Public Service Commission of In- 
diana, 300 F. 190; Gallaher v. South- 
ern New England Telephone Co., 121 
A. 686, 99 Conn. 282. 


[c] Matters included.—A finding 
by the commission of the present fair 
value of a company’s property used 
and useful in the public service nec- 
essarily involves all proper deduc- 
tions for deterioration and deprecia- 
tion. Michigan Public Utilities Com- 
mission v. Michigan State Telephone 
Co., 200 N.W. 749, 228 Mich. 658. 


[d] Conclusiveness and effect.— 
(1) On appeal from, or review of, an 
order of the commission as to rates, 
its findings must be given the respect 
due to the judgments of a tribunal 
appointed by law and informed by ex- 
perience. Chesapeake & Potomac Tel- 
ephone Co. of Virginia v. Common- 
wealth, 136 S.E. 575, 147 Va. 43. (2) 
A statute providing that findings of 
the commission shall be conclusive 
evidence of the facts therein stated 
as of the date thereof and under con- 
ditions then existing, when consider- 
ed in connection with further provi- 
sions that the commission may hold 
further hearings and make investiga- 
tions for the purpose of making re- 


to all matters which may change, 
modify, or affect any finding of fact 
previously made, and may make sup- 
plementary findings, is not to be giv- 
en its literal meaning, since that 
would render it unconstitutional as 
an attempt by the legislature to in- 
vade the province of the judiciary by 
prescribing what shall be conclusive 
evidence of a fact, but is to be given 
an interpretation which is consistent 
with its constitutionality; and so a 
finding of the commission as to the 
value of a telephone company’s prop- 
erty is not continuously conclusive. 
State ex rel. Columbia Telephone Co. 
v. Atkinson, 195 S.W. 741, 271 Mo. 28. 


79. See cases infra this note. 


[a] Decision not supported by 
facts.—(1) A decision as to the rea- 
sonableness of rates which is not sup- 
ported by the facts found by the com- 
mission is erroneous. Gallaher v. 
Southern New England Telephone Co., 
121 A. 686, 99 Conn. 282. (2) The 
fact, however, that there is no evi- 
dence before the commission to prove 
that existing rates are unreasonable 
does not take away the jurisdiction of 
the commission, it has been held, to 
make an order changing such rates, 
but affects only the reasonableness 
and justice of the order when made. 
Western Union Telegraph Co. v. State, 
TAL Les L069, ot OLAS, 


[b] Expiration of experimental pe- 
riod fixed by test order.—Where the 
commission finds an increased rate 
schedule proposed by a company toe 
be just and reasonable, and directs 
that it be put into effect for a speci- 
fied trial period, providing that at the 
expiration of such period the increays- 
es shall cease and determine without 
further order, unless further extend- 
ed, and pending such trial period pro- 
ceedings are instituted to obtain a ju- 
dicial review of such order, so that 
the authority of the commission to 
make further orders in the matter 
ceases, and it is without power to ex- 
tend the trial period or the rate in- 
creases, nevertheléss such rate in- 
creases do not cease or expire at the 
end of the trial period, where the 
matter has not yet been decided by 
the court, but continue in effect, since 
they have been found reasonable and 
proper by the commission, and it 
would have no authority to declare 
that reasonable rates shall cease, or 
arbitrarily to limit their existence. 
State ex rel. Campbell Iron Co. v. 
Public Service Commission of Mis- 
souri, 296 S.W. 998, 317 Mo. 724. 


[c] Enforcement of orders.—(1) 
In an action by a commission to en- 
force its order establishing rates to 
be collected by a telephone company, 
evidence to show the rates paid by 
subscribers to telephone service in 
other cities is competent, but to ren- 
der it of substantial value other mat- 
ters of comparison must also_ be 
shown. State v. Southwestern Bell 
Telephone Co., 223 P. 771, 115 Kan. 
236. (2) Enforcing compliance with 
established rate schedule in general 
see supra § 111. 


[d] Particular orders construed.— 
(1) An order of the commission pro- 
viding that joint traffic arrangements 
and agreements theretofore mutually 
entered into between connecting tele- 
phorme companies for the transmission 
of messages or furnishing of service 
shall continue in effect, and that set- 
tlement shall be made between such 
companies on the basis of their agree- 
ment as to the division of tolls, can- 
not be construed as fixing rates for 


Bell Telephone Co., 291 P. 3, 143 Okl. 
76. (2) Under an order forbidding 
a telegraph company, to which mes- 
sages are transferred by another tele- 
graph company, from charging for the 
words indicating the point of origin 
and the date, it is the practice of 
charging for extra words that is con- 
demned, and so a rule or practice of 
the company in adding to transferred 
messages, and charging for, the word 
“via” followed by the name of the 
transfer point is improper and pro- 
hibited, and the commission may 
properly direct the elimination of 
such charges. Peo. ex rel. Western 
Union Telegraph Co. v. Public Sery- 
ice Commission for Second Dist., 145 
N.Y.S. 545, 160 App.Div. 144 [aff 105 
N.E. 1095, 211 N.Y.-542]. (3) An or- 
der directing a telephone company to 
desist from the practice of charging 
message rates to its subscribers for 
switching service at any, exchange 
with which it might have connection 
is violated by a charge for switching 
service at one of the company’s own 
exchanges. State vy. Hurley Telephone 
Co., 171 N.W. 821, 41 S.D. 565. 


Orders as within powers conferred 
upon commission see supra text and 
NOE. 76.10% 


80. See City of Cincinnati v. Pub- 
lic Utilities Commission, 137 N.E. 36, 
105 OhioSt. 181; City of Newark v. 
Public Utilities Commission, 133 N.E. 
825, 1388 N.E. 96, 103 OhioSt. 158; City 
of Columbus y. Public Utilities Com- 
mission, 133 N.E. 800, 103 OhioSt. 
79 (in each cf which an order of the 
state public utility commission was 
reversed on appeal); and cases infra 
this note. 


[a] Right of review.—In the ab- 
sence of statutory provision therefor, 
no appeal lies to a court from an or- 
der or decision of the commission as 
to rates, where the statute confers 
upon it exclusive jurisdiction and au- 
thority over rates\‘and charges. City 
of Birmingham vy. Southern Bell Tele- 
phone & Telegraph Co., 82 So. 519, 203 
Ala. 251. 


[b] Who may apply for review.— 
The act of a commission in inviting 
a city, within the borders of which a 
telephone company does business, to 
attend a hearing in a proceeding be- 
gun by the commission to determine 
the reasonableness of telephone rates, 
or in permitting it to file objections 
to the rates in effect and to partici- 
pate in the proceedings before the 
commission, such invitation and per- 
mission being extended in order to ob- 
tain information upon which the com- 
mission might act and being for the 
purpose of obtaining the city’s coép- 
eration and aid in ascertaining the 
facts, does not make such city a party 
to the proceeding so as to entitle it 
to appeal from the commission’s or- 
der or decision, under a statute per- 
mitting any party to such a proceed- 
ing to appeal from the order entered 
therein. State v. Tri-State Telephone 
& Telegraph Co., 178 N.W. 603, 146 
Minn. 247. 


{c] Orders and decisions review- 
able.—(1) A test order of the com- 
mission, establishing rates to be put 
into effect for a limited period or for 
the purpose of determining their rea- 
sonableness in actual practice, is re- 
viewable, under a statute permitting 
the judicial review of rate orders of 
the commission, since the test rates 
became the sole rates in effect, and 
if the test order were not reviewable 
the commission could prevent the re- 
view of its orders by the courts hy 
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making extension orders over an in- 
definite period of time. State ex rel. 
Campbell Iron Co. v. Publie Service 
Commission of Missouri, 296 S.W. 998, 
317 Mo. 724. (2) Where, in a proceed- 
ing before the commission on a com- 
plaint that telephone rates are exorbi- 
tant, unreasonable, and discrimina- 
tory, that the commission makes no 
finding that any rate is unjust or un- 
reasonable, or constitutes unjust dis- 
crimination, but finds that further 
hearing will be necessary before a 
schedule of reasonable rates can be 
established, its order merely requir- 
ing the company to file a schedule of 
reasonable rates for consideration is 
an interlocutory order only, and nota 
final order, so as to be appealable un- 
der a statute permitting appeals from 
orders or decisions of the commission 
made after a final hearing. State 
Public Utilities Commission y. Chi- 
cago Telephone Co., 122 N.H. 850, 287 
Ill. 447. (3) Where the ultimate find- 
ings and decision of the commission 
on an issue of the reasonableness of 
rates are favorable to the company, 
it cannot complain that some subor- 
dinate facts were found against its 
contention. State ex rel. Columbia 
Telephone Co. v. Atkinson, 195 S.W. 
741, 271 Mo. 28, : 


{d] Proceedings to obtain review. 
—(1) Where the statute providing for 
the review of valuation findings of 
the commission contains no provision 
as to the time within which proceed- 
ings to obtain such review must be 
begun, the matter is governed by a 
general provision that any complain- 
ant or company affected by any order 
of the commission may apply for a 
review thereof within thirty days; 
and so a proceeding to obtain a reyiew 
of a valuation finding, commenced 
more than thirty days after such find- 
ing is made, is too late. State v. Kuy- 
kendall, 236 P. 99, 1384 Wash. 620. 
(2) Jurisdiction of an appeal from 
an order of the commission is con- 
ferred upon the court upon the filing 
‘of a notice of the appeal with the 


elerk, under a statute requiring such | 


notice to be so filed and providing 
that upon such filing the court shall 
have jurisdiction over the appeal. 
State Public Utilities Commission v. 
City of De Kalb, 119 N.H. 428, 283 Ill. 
443. (3) Where, during the pendency 
of an appeal] from an order of the 
commission, the court grants an ap- 
plication that the commission’s rec- 
ord of another proceeding involving 
the same company be certified to the 
court, to be considered in arriving at 
its decision, but no appeal is taken 
from the order entered in such other 
proceeding, the court is without juris- 
diction to review such order. Hine 
v. Wadlington, 124 P. 299, 33 Okl. 173. 


[e] Record of commission’s pro- 
ceedings.—(1) Under a statute pro- 
viding that no new or additional evi- 
dence may be introduced in any pro- 
ceeding upon appeal from an order 
or decision of the commission, but 
that the appeal shall be heard upon 
the record of the commission as cer- 
tified by it, the appeal cannot proceed 
to a hearing without a transcript of 
the record of the case before the com- 
mission. State Public Utilities Com- 
mission v. City of De Kalb, 119 N.E. 
423, 283 Ill. 448. (2) An order of the 
court directing the commission to file 
a transcript of its record of the pro- 
ceedings had before it, without fees 
or the guaranty thereof, is binding 
upon the commission unless and until 
reversed on appeal to a higher court. 


—— 
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State Public Utilities Commission v. 
Citv of De Kalb. supra. 


{f] Taking additional evidence.— 
(1) Under a statute permitting the 
court, on appeal from an order of the 
commission, to hear evidence ‘“dif- 
ferent” from, and “additional” to, that 
heard by the commission, evidence 
may be taken as to matters occurring 
after the making of the commission’s 
order and up to the time of the trial, 
and so evidence may be received of 
the company’s operating expensés,at 
a time subsequent to the decision ‘of 
the commission as to the reasonable- 
ness of rates. Public Service Com- 
mission y. Frazee, 122 N.E. 328, 188 
Ind. 573. (2) Where a rate fixed or 
approved by the commission’s order 
is assailed by a patron as unreason- 
able, evidence that the system or 
equipment used by the company is not 
up-to-date and is not in general use 
is admissible, on appeal, as tending 
to show that the service is inadequate 
and the rates charged therefor are 
excessive; but the exclusion of such 
evidence is harmless error, where the 
service rendered to the complainant 
or the rates charged him are not af- 
fected by the inadequacy or lack of 
up-to-dateness of such service or 
equipment. Gallaher vy. Southern 
New England Telephone Co., 121 A. 
686, 99 Conn, 282. 


[g] Findings of fact.—(1) On re- 
view by a court of an order of the 
commission reducing rates, where 
pending the suit the company has 
been permitted to charge and collect 
the former rates, on condition that 
if the reduction should be sustained 
the excess amounts collected from 
patrons should be refunded to them, 
and this arrangement continues for 
several years before the suit is finally 
determined, the court should make 
appropriate findings as to the value 
of the company’s property and its rev- 
enues and expenses in each of such 
years, since rates confiscatory when 
established may become reasonable 
by a Subsequent change of conditions, 
or reasonable rates may subsequently 
become confiscatory, and the amount, 
if any, to be refunded by the compa- 
ny to its patrons depends upon the 
reasonableness of the rates charged 
by it. Smith v. Illinois Bell Tele- 
phone .Co., 51 S.Ct. 65,282 U.S..133, 
75 L.Ed. 275 [setting aside decree 38 
F.(2d) 77]. (2) In passing upon the 
reasonableness of rates charged for 
telephone service to a subscriber out- 
side the base rate zone, it is error for 
the court to omit to find the items of 
expense of furnishing the _ service 
which are common to subscribers 
within such zone and those outside it, 


or a summary from such items that 


the total to subscribers in the base 
rate zone covered all expenses at- 
tendant upon furnishing that service, 
and also the same elements of service 
for the outside zone, so as to make it 
possible to compare the additional 
charge made to the subscriber outside 
the base rate zone with the charge 
made to all subscribers for service 
in both zones; and, similarly, it -is 
error to omit to find the items of that 
part of the company’s plant outside 
the base rate zone, on account of 
which the additional charge is made 
to the complaining subscriber. Galla- 
her v. Southern New England Tele- 
phone Co., 121 A. 686, 99 Conn. 282. 
(3) The statement or testimony of an 
oficial of a company that its rates 
were based upon a consideration of 
all the factors of cost, ete., but not 
specifying what factors were consid- 
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sion of the federal Post Roads Act of July 24, 1866, 
that telegrams between the several departments of 


ered, does not furnish a basis upon 
which to make a finding as to wheth- 
er a rate is reasonable or not. Gal- 
laher vy. Southern New England Tele- 
phone Co., supra. (4) Evidence held 
sufficient to justify finding in par- 
ticular ease see Gallaher v. Southern 
New England Telephone Co., supra. 


[h] Review and determination.— 
(1) Where the statute provides that 
on appeal from an order or decision 
of the commission the court shall 
hear and examine the question of the 
legality, propriety, and expediency of 
such order or decision, and shall pro- 
ceed thereon in the same manner as 
on complaints for equitable relief, 
it is the duty of the court to hear 
the evidence in the cause de novo, 
determine the facts, and upon them 
determine the questions of law rais- 
ed upon the appeal, the principal ques- 
tion being whether the commission 
erred in its findings as to the reason- 
ableness of the rate. Gallaher v. 
Southern New England Telephone Co., 
121 A. 686, 99 Conn. 282. (2) Under 
a constitutional provision permitting 
any party afiected by an order of the 
commission to file a petition in a 
court of competent jurisdiction, mak- 
ing the commission defendant, the 
dispute is whether or not the order 
entered by the commission is reason- 
able, and the court may not only pass 
upon the legality and regularity of the 
order but may also, upon evidence in- 
troduced before it, determine the rea- 
sonableness of the rates established 
by the order. Cumberland Telephone 
& Telegraph Co. v. Railroad Commis- 
sion of Louisiana, 156 F. 823 [rev on 
other grounds 29 S.Ct. 357, 212 U.S. 
414, 53 L.Ed. 577]. (3) Where the 
commission whose order is sought to 
be reviewed has rendered am opinion 
on the matters before it, weighing 
the evidence and econsidering the 
questions presented, such opinion is 
a part of the record which the re- 
viewing court must consider, under a 
statute requiring the commission to 
file as a part of the record of each 
case a written statement of the rea- 
sons upon which its action appealed 
from was based, which statement 
shall be considered by the court to 
which the appeal is taken. Chesa- 
peake & Potomac Telephone Co. of 
Virginia v. Commonwealth, 136 S.E. 
575, 147 Va. 438. (4) On appeal from 
the order or decision of a commis- 
sion, its findings of fact should not 
be interfered with unless clearly er- 
roneous or unfounded, since the com- 
mission is the tribunal provided by 
law for determining matters of fact 
and. its judgment and_ discretion 
should not readily be disturbed. 
State ex rel. American Telechronome- 
ter Co. v. Baker, 2 P.(2d) 1099, 164 
Wash. 483. (5) Rate orders of the 
commission, reasonable on their face, 
will not be disturbed by the courts 
unless it affirmatively appears from 
the record that they are clearly 
wrong. Farmers’ & Merchants’ Tel- 
ephone Co. of Alma v. Orleans Com- 
munity Club of Orleans, 218 N.W. 583, 
116 Neb. 633. (6) An order of the 
commission should not be disturbed 
where it is reasonable on its face and 
the company has failed to sustain the 
burden of proving that it is unrea- 
sonable. State ex rel. Southwestern 
Bell Telephone Co. v. Public Service 
Commission, (Mo.) 233 S.W. 425 [rev 
on other grounds 43 S.Ct. 544, 262 U. 
So 206, Os eae sel eS ACID Ee 6S Oras 
(7) Where the order or determination 
of the commission is supported by the 
evidence, and there is nothing to show 
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the government and their officers and agents shall 
be transmitted by certain telegraph companies at 
such rates as the postmaster general shall annually 
fix,st and which are commonly referred to as “gov- 


ernment” rates,** the government 


that it is unreasonable or unlawful, it 
will not be overturned by the court 
to which it is brought for review, 
even though the court, if the initial 
duty of making the order had been its 
Own, might have reached a different 
conclusion or result. Lima Telephone 
& Telegraph Co. v. Public. Utilities 
Commission of Ohio, 120 N.E. 330, 98 
OhioSt. 110. (8) An order of the com- 
mission as to rates will be reversed 
where, at the hearing before the com- 
mission, the party having the burden 
of proving facts which would justify 
its making failed to sustain such bur- 
den. People ex rel. New York Tele- 
phone Co. v. Public Service Commis- 
sion, Second Dist., 154 N.Y.S. 10938, 
169 App.Div. 448. (9) A test order, 
or order fixing experimental rates, 
cannot be viewed, on appeal, in the 
same light as final rate orders, since 
test orders are the safest method of 
finding out what rate is fair as be- 
tween the company and the public, 
and ordinariiy should not be inter- 
fered with unless clearly unreason- 
able. State ex rel. City of St. Louis 
v. Public Service Commission of Mis- 
souri, 296 S.W. 790, 317 Mo. 815. 


[i] BRemazrd to commission.—(1) 
* Where a commission required by law 
to find the facts upon which its order 
is based, and to certify such findings 
to the court to which an appeal from 
the order is taken, has failed so to do, 
the court may remand the proceeding 
to the commission, with directions to 
make proper findings of fact and to 
certify the same to the court. Hine 
v. Wadlington, 109 P. 201, 26 Okl. 389; 
Pioneer Telephone & Telegraph Co. v. 
Westenhaver, 99 P. 1019, 23 Okl. 226. 
(2) The proceeding will not be re- 
‘manded to the commission for the 
taking of additional testimony and 
making of specific findings as to an 
element of the rate base, where the 
court is convinced that any such find- 
ings could not materially affect the 
general finding as to present fair 
value. City of Erie v. Public Service 
Commission, 96 Pa.Super. 42. (3) 
Where there is an absence of compe- 
tent evidence to support the order ap- 
pealed from, and it appears that such 
‘order will be disadvantageous to all 
parties concerned, but matters appear 
fn the record on the basis of which 
amore satisfactory and advantageous 
order may be made, it is proper to 
remand the proceeding to the commis- 
sion for a rehearing, on which a new 
order may be _ predicated. Pioneer 
Telephone & Telegraph Co. vy. State, 
144 P. 599, 43 Okl. 827. (4) Where 
an order of the commission approv- 
ing rate schedules filed by a company 
ds reversed by the court, to which an 
appeal has been taken, without speci- 
fying the grounds for reversal, and 
the proceeding is remanded to the 
commission “for further proceedings 
according to law,’ the commission is 
not confined to reinstating the rates 
in force prior to the approval of such 
schedule, but may proceed to deter- 
mine what rate is reasonable and to 
fix and establish a just and reasonable 
rate; and if necessary it may supple- 
ment the original record by taking 
additional evidence, or permit the 
parties to introduce additional evi- 
dence, and base its conclusions upon 
the whole record. Cincinnati & Sub- 
urban Bell Telephone Co. v. Public 
Utilities Commission, 140 N.H. 86, 107 
OhioSt. 870. 


{j] Bffect of affirmance.—Where 


a 
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of a department 


and all persons ! It has been said 


an order of the commission as to 
rates and charges is entered in a pro- 
ceeding involving only intrastate tel- 
egraph messages, and on proceedings 
for a judicial review of the order it is 
affirmed, not upon the merits but on 
technical grounds, such affirmance 
cannot be considered as having made 
the queStion res judicata as to in- 
terstate messages. In re Postal Tel- 
egraph-Cable Co., 154 N.Y.S. 997, 169 
App.Div. 382. 


[k] Appeal from determination of 
court.—Under a statute authorizing 
the commission, any corporation, pub- 
lic utility, or person, or any complain- 
ant, to prosecute an appeal to the su- 
preme court from the judgment en- 
tered in the circuit court in any ac- 
tion to review an order of the commis- 
sion, a municipal corporation, made 
an intervener by the reviewing court, 
and being interested in the proceed- 
ing on its own account and in behalf 
of its inhabitants, is entitled to appeal 
to the supreme court from the deter- 
mination of the lower court in which 
the review proceeding was had. State 
ex rel. City-of St. Louis v.. Publie 
Service Commission of Missouri, 296 
S.W. 790, 317 Mo. 815. 


Proceedings for relief against un- 
reasonable rates prescribed by com- 
mission or other authority see supra 
§§ 112, 113. 


81. USCA tit 47 §§ 3, 7. 
82. See cases infra notes 83-87. 


@3. United States v. Union Pacific 
Ry. (Con. 45> Baco2 hk. (ait. 16) iS:Cr.2210; 
160 U.S. 53, 40 L.Ed. 337]. And see 
cases infra this note. 


[a] United States Shipping Board 
Emergency Fleet Corporation (1) or- 
ganized by the United States Ship- 
ping Board pursuant to specific au- 
thority conferred by an act of con- 
gress, for the purpose of acquiring 
and operating merchant vessels in the 
commerce of the United States, is en- 
titled to the government rate on its 
telegraph messages, not because it is 
an instrumentality of the government, 
but because it is a department of the 
United States within the meaning of 
the Post Roads Act. United States 
Shipping Board Emergency Fleet Cor- 
poration v. Western Union Telegraph 
Co.,-48.8S.Ct2198< 276 U.S. 415, 72 1. 
Ed. 345. (2): While the Fleet Cor- 
poration is in form a private corpora- 
tion, the government alone owns all 
of its capital stock, and through it 
the shipping board has performed its 
principal functions; and, as its op- 
erations have been conducted contin- 
uously at a large loss, which has been 
made up by the government, payment 
by the corporation of the commercial 
rate for its messages would increase 
the charges upon the public treasury 
to the same extent and in the same 
manner as would the charging of the 
commercial rate in respect of busi- 
ness done for the United States by 
the shipping board or any other de- 
partment of the government. United 
States Shipping Board Emergency 
Fleet Corporation vy. Western Union 
Telegraph Co., supra. (3) The fact 
that, in presenting messages for 
transmission, the Fleet Corporation 
contracts in its own behalf does not 
affect the status of the corporation 
as a department or agency of the gov- 
ernment, particularly as it has no in- 
dividual credit, due to losses wiping 
out its capital. United States Ship- 
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and corporations constituting departments or agents 


of the government are entitled to 


have the benefit of such rates for their messages on 
official business,** but no others have such right.$* 


that no distinction is to be made, 


ping Board Emergency Fleet Corpo- 
ration v. Western Union Telegraph 
Co., supra. (4) Similarly, the fact 
that the Fleet Corporation is compet- 
ing with private shipping and ship- 
owners does not deprive it of the 
right to the government rate, since 
in its operations it is acting for and 
in behalf of the United States. Unit- 
ed States Shipping Board Emergency 
Fleet Corporation y. Western Union 
Telegraph Co., supra. - 


[b] Government contractor. 
Where the contract between the Unit- 
ed States and a private corporation 
for the construction of a public work 
authorized such corporation “to make, 
as agent for the United States, all 
contracts” for services, ete., necessa- 
ry to use for the benefit of the work 
being constructed, and provided that 
in dealing with persons other than 
the government the corporation 
should make all contracts and ar- 
rangements for the performance of 
the principal contract “in its capac- 
ity as agent of the’ United States of 
America,” and without liability on the 
part of the corporation under any 
contract so made, the cost of such 
construction work being payable to 
the corporation plus a fixed sum for 
its managing and supervisery serv- 
ices, the corporation is entitled to 
have its telegrams on official business 
connected with the performance of. 
such contract transmitted at govern- 
ment rates, rather than at the com- 
mercial rates, since it is merely an 
agent of the United States govern- 
ment, under such contract, in sending 
such telegrams. Western Union Tel- 
soars Co. v. United States, 66 Ct.Ci. 

[c] Estoppel to claim benefit of 
government rates.—(1) Where a cor- 
poration acting as agent of the Unit- 
ed States, and as such entitled to the 
benefit of government rates on its 
messages on Official business, was 
wrongfully charged by the telegraph 
company at the commercial rates, the 
fact that the account for such charges 
was taken over, together with control 
of the telegraph system, by the fed- 
eral government under its war pow- 
ers, and at the termination of such 
control was passed back to the tele- 
graph company at its face value, does 
not estop the United States to insist 
upon the benefit of the government 
rate on the messages so sent by its 
corporate agent, although at the ter- 
mination of government control a set- 
tlement was made between the govy- 
ernment and the telegraph company 
of all claims by the latter against 
the former, since such account was 
taken over and returned at the com- 
mercial rate, and no act was done by 
the government whereby the tele- 
graph company was misled into act- 
ing at its disadvantage. Western Un- 
ion Telegraph Co. v. United States, 
66 Ct.Cl. 38. (2) Federal war time 
control of telegraphs and telephones 
see infra §§ 121-127. 


&4. See cases infra this note. 


[a] National banks and federal 
reserve banks are not instrumentali- 
ties or agencies of the government, 
within the meaning of the statute re- 
lating to government rates for tele- 
graph messages, but are merely pri- 
vate corporations in which the gov- 
ernment has an interest, and so not 
entitled to the benefit of such rates. 
United States Shipping Board Emer- 
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in applying the government rates, between messages 
on official business sent to persons within the sev- 
eral departments of the government and persons out- 
side, since the importance to the United States of 
securing the lower rate for official messages is the 
same, whoever the addressee.*® The federal statute 
placing telegraph companies under the supervision 
of the Interstate Commerce Commission*® did not 
abrogate or modify the scope or affect the applica- 
tion of the Post Roads Act as to government rates.** 


[§ 116] 2. Partnership Rate. Where a particular 
rate has been established for telephone service to 
copartnerships, persons conducting a copartnership 
as to particular affairs or activities are entitled to 
service at such rate in offices occupied by them as 
partners, although each engages in individual ac- 
tivities along other hnes.*® 


[§ 117] BE. Additional or Special Charges.*® Un- 
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[§§ 115-117 


less a statute®® or contract®! otherwise provides, a 
telephone company is entitled to exact reasonable 
charges, additional to the regular rates for its serv- 
ice, for the installation and removal of instruments 
furnished for the use of a patron, or the connection 
and disconnection of its service;°? but no additional 
or greater charge may be made for short term serv- 
ice than for longer terms, under the guise of an 
installation charge.®? No charge as for a removal 
or reinstallation may be made where a patren va- 
cates premises in which a telephone has been in- 
stalled and another moves in and contracts for the 
service, no actual removal of the instrument being 
made.°+* 

Reasonableness. The reasonableness of a compa- 
ny’s charges for installation, removal, or the like, 
is to be determined as a matter of administrative 
regulation, and not with reference to, or on the 
basis of, the value of the company’s property.°° 


gency Fleet Corporation v. Western 
‘Union Telegraph Co., 48 S.Ct. 198, 275 
U.S: 415, 72 L.Hd. 345. 


[b] Philippine National Bank (1) 
organized under a charter granted by 
the Philippine legislature, providing 
that the government of the Philippine 
Islands shall at all times own at least 
fifty-one per cent of the stock of the 
bank, and vesting the voting power 
of such stock in a committee consist- 
ing of the governor-general and the 
presiding officers of the two houses of 
the insular legislature, the manage- 
ment of its affairs being in the hands 
of officers appointed by the governor- 
general, and which bank is a gov- 
ernment depositary, but which is also 
permitted to do a commercial busi- 
ness for profit like any other bank, 
and may be privately owned to the ex- 
tent of forty-nine per cent of its 
stock, is not a department or agent 
of the government of the United 
States, so as to be entitled to send 
telegraph and cable messages between 
‘its principal office and a branch at 
government rates. Commercial Pa- 
cific Cable Co. v. Philippine Nat. 
Bank, 263 F. 218 [aff 269 F. 1022]. 
(2) The fact that the bank, claiming 
the right as a department or agency 
of the government, sent messages at 
the government rate, and they were 
charged to and paid for by a govern- 
ment bureau, does not prevent an im- 
plied contract from being raised be- 
tween the bank and the telegraph 
company for the payment of the com- 
mercial rates’ by the bank, it being 
determined that it had no right to the 
benefit of the government rate. Com- 
mercial Pacific Cable Co. v. Philippine 
Nat. Bank, supra. 


85. United States Shipping Board 
Emergency Fleet Corporation vi 
Western Union Telegraph Co., 48 S. 
Ct..198, 275 U.S.) “415, .72: Likid, 345. 
Compare Western Union Telegraph 
Co. v. United States, 66 Ct.Cl. 38, 50 
. (“The [Post Roads] act has univer- 
sally been construed to apply to all 
messages sent on official business of 
the government where solely in its 
interest and behalf, and chargeable 
to the United States’). 


sé. Act Cong. June 18, 1910. 


87. United States Shipping Board 
Emergency Fleet Corporation v. 
Western Union Telegraph Co., 48 §S, 
Ct.-198,) 275) US. 415, 72. L.bd.346, 


88. Manning v. Interstate Tele- 
phone & Telegraph Co., 60 S.E. 11384, 
147 N.C. 298. 


[a] Rule applied.—Physicians us- 
ing common or connecting offices and 
conducting therein a partnership as 
to minor surgery, although each has 
a private individual practice along 
other lines, are copartners within a 
schedule of rates for telephone serv- 


ice to copartners using a single tele-, 


phone. Manning v. Interstate Tele- 
phone & Telegraph Co., 60 S.H. 1134, 
147 N.C. 298. 


89. Penalty for late payment of 
charges see infra § 118. 


Right of company to make addition- 
al charge for: 


Delivery of telegraph message out- 
aie free delivery zone see infra § 
oO. 


Telephone service to point outside ex- 
change area see infra § 336. 


90. See statutory provisions. 
91. See cases infra this note. 


[a] Contract fixing maximum 
charge “per annum.’—It has been 
held that, under a contract between 
a telephone company and a municipal- 
ity whereby the company obligated 
itself to maintain rates not exceed- 
ing specified amounts “per annum” 
for its service, the installation and 
connection of instruments must be 
included in such charges, and the 
company has no right to exact an ad- 
ditional or special charge for instal- 
lation. Colorado Telephone Co. v. 
Fields, 110° P. 571;-15 N.M. 4381, 30 L. 
R.A.N.S. 1088. 


{b] Contract permitting charge in 
certain cases as forbidding it in oth- 
ers.—Where a municipal ordinance 
granting a franchise to a telephone 
company, accepted by such company, 
provides that a charge not to exceed 
two dollars may be made by the com- 
pany for removing a telephone from 
one place to another in the same 
building if more than one such move 
is requested by a subscriber in any 
period of twelve months, the company 
has no right to charge or collect a 
fee of three dollars and fifty cents 
for each installation and a like 
amount for each move of a telephone. 
Greenville Telephone Co. vy. City of 


Nidaanba (Tex.Civ.App.) 221 S.W. 
92. State ex rel. Southwestern 


Bell Telephone Co. v. Public Service 
Commission, (Mo.) 233 S.W. 425 [rev 
on other grounds 43 S.Ct. 544, 262 
U.S. 276, 67 L.Ed. 981, 31 A.L.R. 807]. 


[a] Charge as discriminatory.— 
(1) The imposition of an installation 


For later cases, developments and changes in the law see Annotations, same title and section number, 


or removal charge is not an unjust 
discrimination against the short term 
user of telephone service, in that it 
requires him to pay more than oth- 
ers for the service he receives, but 
on the contrary a failure to impose 
such charge may be said to discrim- 
inate against the long term user of 
the service, since the cost of frequent 
installations and removals is not 
made up by ordinary monthly rentals 
for short periods, and the expense 
thereof is reflected in the rate paid 
by all subscribers, of whom the long 
term users are a majority. State ex 
rel. Southwestern Bell Telephone Co. 
v. Public Service Commission, (Mo.) 
233 S.W. 425 [rev on other grounds 
43 S.Ct. 544, 262 U.S. 276, 67 L.Ed. 
981, 31 A.L.R. 807] (per Graves, J.). 
(2) Discrimination in general see su- 
pra §§ 90-95. 


[b] ‘Aithough enforcement of con- 
tract will cause company to become 
insolvent by preventing it from mak- 
ing an installation or removal charge 
and so rendering its revenues insuffi- 
cient to enable it to pay its operat- 
ing expenses, the court will not en- 
join the enforcement of the contract, 
nor make a new contract for the par- 
ties, at least where the contract it- 
self provides for a modification of the 
rates thereby fixed, by a _ specified 
mode of procedure. Greenville Tele- 
phone Co, v. City of Greenville, (Tex. 
Civ.App.) 221 S.W. 995. 


93. State ex rel. Columbia Tele- 
phone Co. v. Atkinson, 195 S.W. 741, 
271 Mo. 28. 


[a] Thus a telephone company is 
not entitled to exact from a patron, 
upon the installation of a telephone, 
a specified sum of money, apart from 
the regular rates for telephone serv- 
ice, under an agreement that it shall 
be credited upon the regular charges 
for the last two months of the first 
year of service, if the service contin- 
ues that long, since such exaction con- 
stitutes a greater charge jor short- 
term service, and is in effect a device 
whereby the company secures addi- 
tional working capital without inter- 
est, if the service continues for a 
longer term, the company being enti- 
tled to protect itself by requiring pay- 
ment of the regular rates in advance 
for a reasonable period at the time 
of making the installation. State ex 
rel. Columbia Telephone Co. v. Atkin- 
son, 195 S.W. 741, 271 Mo. 28. 


94 State ex rel. Columbia Tele- 
phone Co. v. Atkinson, supra. 


95. State ex rel. Columbia Tele- 
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§ 118] 


[§ 118] F. Payment and Collection of Rates and 
Charges®°—1, In General. Unless otherwise provid- 
ed by statute, a telegraph or telephone company, 
or the like, is not required to receive payment of 
charges for its service in money, but may accept 
compensation in such form and medium as may be 
acceptable to it.97 


Time and place of payment.?’ Where a contract 
for telegraph or telephone service is in writing, and 
provides that it shall not be varied except by a writ- 
ing duly executed, an oral agreement for the pay- 
ment of charges at another time®® or place! than 
that prescribed by the contract is void. Except as 
it may otherwise have contracted, a company may 
by rule require charges to be paid by a certain day 
of each month, under pain of discontinuing the serv- 
ice,” and a municipality vested with power to reg- 

- ulate such companies and their service may prescribe 
the time when bills for charges shall be presented 
and become payable.* Where a contract is silent as 
to the place of payment, it is implied that payment 
shall be made at the patron’s residence or place of 
business;* but a company may by rule require pay- 
ments to be made at its office.® 


a 
To whom payment may be made. A payment of 
any charges due on a telegram to the messenger boy 
delivering the message is payment to the company, 


phone Co. v. Atkinson, supra. 
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grounds, 134 S.W. 321, 104 Tex. 114]. 
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the messenger being the agent of the company and 
not of the addressce;* and the rule is not affected 
by the fact that the amount paid is the same as 
that which the company owes to the messenger for 
making the delivery.’ A tender of telephone charges 
to a lineman not authorized to receive payment is 
ineffectual.’ 


Tender of exact amount. It has been held that 
it is the duty of a patron to tender the exact amount 
of the usual charge for a company’s service,? and 
that one tendering a larger amount cannot complain 
of the failure or refusal of the company or its agent 
to accept the same and make change therefor.° 


Payment in advance.1! In pursuance of its gen- 
eral power to make reasonable regulations and to 
require compliance therewith by its patrons,!? a 
company may, unless restricted by law or by con- 
tract, require payment for its service in advance, 
and may refuse or discontinue service to a patron 
failing to make such payment.1? An agreement 
that a patron may pay at the end of each month, 
instead of in advance, is terminable at the option 
of either party, on reasonable notice, where it is 
indefinite as to duration;!*4 and where a written 
contract for service is by its terms to continue until 
terminated by the company, an oral agreement, sup- 
plementary to the contract, for payment at the end 


Telephone & Telegraph Co., 22 So. 


Value of property used in service 
as basis of rates in general see supra 
§ 109. 


96. Disconnection or removal of 
telephone for failure to pay charges 
see infra § 342. 


97. State v. Peninsular Telephone 
COr 7b) SO.) 201, 2 1ot lan! 91135 61-0: An Da Rs 
501. 


[a] Rule applied.—It is not un- 
lawful for a company to agree, as a 
condition of a franchise granted to it, 
to furnish telephones to the munici- 
pality free of charge, where there is 
nothing to show that the franchises 
and privileges granted by the munici- 
pal corporation are not of value equal 
to the ordinary rates for the com- 
pany’s service, since the company’s 
compensation need not be in money; 
and such an agreement does not vio- 
late a statute forbidding companies 
from charging or receiving any com- 
pensation different from the estab- 
lished rates, and from giving any 
free or reduced rate service or any 
free pass or frank for the transmis- 
sion of messages. State v. Peninsu- 
lar Telephone Co., 75 So. 201, 73 Fla. 
913, 10 A.L.R. 501. 

“Payment in medium other than 
money in general see Payment §§ 39-— 
64. 

98. Payment in advance see infra 
text and notes 11-16. 


99. Ashley v. Rocky Mountain Bell 
Telephone Co., 64 P. 768, 25 Mont. 
286. 

1. State v. Kenosha Home Tele- 
phone Co., 148 N.W. 877, 158 Wis. 
By (iba 


2. Irvin v. Rushville Co-operative 
Telephone Co., 69 N.H. 258, 161 Ind. 
524. 

Additional charge or penalty for 
late payment see infra text and notes 
17-20. 

3. Southwestern Telegraph & Tel- 
ephone Co. v. City of Dallas, (Tex. 
Civ.App.) 131 S.W. 80 [rev on other 


Regulation in general see supra §§ 
96-108. 


4 State v. Kenosha Home Tele- 
phone Co., 148 N.W. 877, 158 Wis. 371, 
Ann.Cas.1916E 365. 


5. State v. Kenosha Home Tele- 
phone Co., supra. 


6. Western Union Telegraph Co. 
v. Boteler, 62 So. 821, 183 Ala. 457. 


7. Western Union Telegraph Co. v. 
Boteler, supra. 


8 Southwestern Telegraph & Tele- 
phone Co. v. Luckett, 127 S.W. 856, 
60 Tex.Civ.App. 117. 


9. Dale v. Western Union Tele- 
graph Co., 168 N.Y.S. 783, 181 App. 
Div. 292 [rev 166 N.Y.S. 740, 100 Misc. 
718]. 

[a] Patron’s expectation of realiz- 
ing premium on Columbian half-dol- 
lar, by the use of which he could 
make up the exact amount of the 
charge, does not justify him in refus- 
ing to tender it as part of the amount, 
or give him ground of complaint of 
the failure or refusal of the com- 
pany’s agent to make change for a 
ten-dollar bill. Dale v. Western Un- 
ion Telegraph Co., 168 N.Y.S. 783, 
181 App.Div. 292 [rev 166 N.Y.S. 740, 
100 Mise. 718]. 


10. Dale v. Western Union Tele- 
graph Co., supra. 


11. Time of making payment see 
supra text and notes 99, 2, 3. 


12. See supra § 89. 

13. Ark.—Southwestern Telegraph 
& Telephone Co. vy. Sharp & White, 
177) SOW Ooh Yoils Ark 541, R.A 
1915E 323; Yancey v. Batesville Tele- 
phone Co., 99 S.W. 679, 81 Ark. 486, 11 
Ann.@as. 135. 


Ind.—Western Union Telegraph Co. 
v. McGuire, 2 N.E. 201, 104 Ind. 130, 
54 Am.R. 296; Rushville Co-operative 
Telephone Co. v. Irvin, 59 N.E. 327, 
27 Ind.App. 62. 


La.—Malochee v. Great Southern 


922, 49 La.Ann. 1690. 
Mo.—Johnstown Telephone Co. v. 
Berkebile, (App.) 283 S.W. 456. 


Mont.—Ashley v. Rocky Mountain 
Bell Tel. Co., 64 P. 765, 25 Mont. 286. 


Neb.—Buffalo County Telephone 
Co. v. Turner, 118 N.W. 1064, 82 Neb. 
841, 130 Am.S.R, 699, 19 L.R.A.N.S. 


693; Nebraska ‘Telephone Co. v. 
State, 76 N.W. 171, 55 Neb. 627, 45 
EaReAS PP 13. : 


N.Y.—Hare v. New York Telephone 
Co., 164 N.Y.S. 732, 101 Misc. 490 [aff 
167 N-Y.S: 1103]. 


N.C.—Woodley v. Carolina ‘Tele- 
phone & Telegraph Co., 79 S.H. 598, 
163 N.C. 284, Ann.Cas.1914D 116. 


fa] Six months in advance.—A 
rule of a rural telephone company 
that telephone rentals shall be paid 
for periods of six months in advance 
is reasonable, and a subscriber re- 
fusing to comply therewith is not en- 
titled to service from the company. 
Buffalo County Telephone Co. v. Tur- 
ner, 118 N.W. 1064, 82 Neb. 841, 130 
Am.S.R. 699, 19 L.R.A.N.S. 693. 


[b] Ordinance permitting exaction 
of bond to secure first year’s charges. 
—A municipal ordinance authorizing 
a telephone company to require its 
patrons to retain or pay for the sery- 
ice for at least one year, and to re- 
quire them to furnish a bond to se- 
cure the payment of the first year’s 
rental, is manifestly intended to pro-_ 
tect the company in respect of the 
initial cost of installing the telephone 
at the beginning of the service, and 
does not preclude the company from 
requiring payment of rents in ad- 
vance. Woodley v. Carolina Tele- 
phone & Telegraph Co., 79 S.E. 598, 
163 N.C. 284, Ann.Cas.1914D 116. 


Additional charge or penalty for 
ete payment see infra text and notes 
17-20. 4 

14. Woodley v. Carolina Telephone 
& Telegraph Co., 79 S.E. 598, 163 N.C. 
284, Ann.Cas.1914D 116. 
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of each month is terminable at the company’s op- 
tion.15 Ordinarily, nothing less than an actual ten- 
der of the amount of a payment due in advance is 
sufficient to entitle a patron to complain of a re- 
fusal on the part of the company to furnish its serv- 
ice or facilities.?® 


Penalty for late payment.17 Unless otherwise pro- 
vided by law or by a contract, a telegraph or tele- 
phone company has a right, in pursuance of its 
authority to prescribe reasonable rules and regula- 
tions for the conduct of its business,+® to make a 
reasonable additional charge if its regular rates and 
charges are not paid within a specified time after 
they are due.1® The reasonableness of such a charge 
or penalty is primarily a matter of regulation under 
the state’s general supervisory power over such com- 
panies.”° 


[§ 119] 2. Actions To Compel Payment. Actions 
by a telegraph or telephone company, or the like, 
to enforce payment of its rates and charges for its 
service and facilities are governed by the usual rules 
applicable to other civil actions.?* 


[§ 120] 3. Refund and Recovery of Overcharges.?? 
In accordance with the general rule relating to the 
recovery of voluntary payments,”* excessive charges 
voluntarily paid for telegraph or telephone service 


15. Woodley v. Carolina Telephone 
& Telegraph Co., supra. 


16. Smith v. Southwestern Tele- 
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ing a franchise, only the state being 
entitled to take advantage of such 
failure, and violation of the law. Un- 


Ay 2 
‘ 
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cannot he recovered by a patron, in the absence of 
fraud, mistake of fact, or other ground for annulling 
the contract.24 It has been held, however, that pay- 
ments for such service.are not voluntary, within the 
meaning of the rule precluding recovery of pay- 
ments voluntarily made;?* but there is authority 
that, in the absence of mistake of fact or frand, 
payments for residence telephone service in excess 
of the legal rates therefor are not recoverable, there 
being in such ease no business exigency which would 
amount to compulsion.?2* In an action to recover 
charges in excess of the rates fixed by the state 
public utility commission, where the company has 
not appealed from such order, or sought to set it 
aside or to have its enforcement enjoined, it cannot 
assert as a defense to the action that such rates are 
inadequate or confiscatory.?7 


What constitutes overcharge. An overcharge re- 
sults when the rate exacted of a patron is unreason- 
able,?8 and also when the rate exacted of one patron 
is in excess of that charged to the publie general- 
ly.?9 


Jurisdiction of proceeding for recovery. By stat- 
ute in some states authority is conferred upon a 
commission or board to compel the refunding of ex- 
cess charges collected by a telegraph or telephone 
company.*° <A statute giving the commission au- 


to within thirty days, an affidavit of 
defense is insufficient where it de- 
nies that the amount claimed is due 


graph & Telephone Co., 158 S.W. 975, 
109 Ark. 35. 


17. Discontinuance of service on 
failure to pay: 
By specified day of month see supra 
text and note 2 , 
In advance see supra text and note 


18. Bules and regulations of com- 
pany in general see supra § 89 


19. Traverse City v. Citizens’ Tel- 
ephone Co., 161 N.W. 983, 195 Mich. 
373; State ex rel. MacMahon v. In- 
dependent Telephone Co., 109 P. 366, 
59 Wash. 156, 31 L.R.A.N.S. 329. 
Compare City of Owosso v. Union 
Telephone Co., 151 N.W. 1029, 185 
Mich. 349 (holding that a cornpany 
will not be enjoined from enforcing 
such a regulation, at least until it is 
made to appear that someone has 
been injured thereby or that irrepara- 
ple injury is threatened). 


20. Traverse City v. Citizens’ Tel- 
ephone Co., 161 N.W. 983, 195 Mich. 
873. See State ex rel. MacMahon _ v. 
Independent Telephone Co., 109 P. 
866, 59 Wash. 156, 31 L.R.A.N.S. 329 
(additional charge of fifty cents for 
failure to pay telephone bill by the 
10th of each month held reasonable). 


Regulatory power of state: 

In general see infra §§ 96-103. 

As to rates see supra §§ 108-114. 
21. See cases infra this note. 


[a] Right of action as affected by 
failure to procure franchise.—It is no 
defense to an action by a telephone 
eompany to recover charges for its 
services that the company has not 
procured a franchise, pursuant to a 
constitutional provision that no pub- 
lic utility shall use the streets or 
highways without the consent of the 
municipal authorities, or transact a 
local business without first obtain- 


ion Telephone Co. v. Ingersoll, 144 N. 
a 560, 178 Mich. 187, 52 L.R.A.N.S. 


[b] Matters to be proved.—(1) 
The failure of a company, suing to 
enforce payment of charges, to prove 
that, as pleaded, such charges were 
authorized by the commission under 
whose supervisory jurisdiction the 
company is operating, or that the 
schedule of rates had been duly filed 
with the commission, is not fatal, 
where it is shown that the charges 
sued for are the usual and customary 
ones, since.»a recovery may be’ had 
in quantum meruit. Early-Foster Co. 
v. Mackay Telegraph Co., (Tex.Civ. 
App.) 204 S.W. 1172. (2) In an ac- 
tion by a cable company to recover 
the usual charges for the transmis- 
sion of messages addressed to point 
to which its own lines do not extend, 
evidence that such messages were 
transmitted to a given point, where 
they were to be delivered to another 
company and forwarded to their des- 
tinations, does not sustain the cause 
of action, in the absence of any proof 
that they were delivered to the con- 
necting line, or that they ‘reached 
their destinations; and greater proof 
is not excused by a provision of the 
contract relieving the company from 
liability beyond the terminus of its 
own lines, or by the existence of a 
state of war, or by the nature of the 
company’s business. Commercial Ca- 
ble Co. v. Philipp Bauer Co., 169 N.Y. 
S. 450, 102 Misc. 699 [conditionally 
aff 165 N.Y.S. 399, 100 Misc. 6638]. 
(3) What.must be proved, and con- 
formity with pleadings, in general see 
Pleading §§ 1160-1186. 


[c] Affidavit of defense on motion 
for summary judgment.—(1) In an 
action to recover a balance due for 
telephone service, under a contract 
providing that a statement of ac- 
count should be deemed correct if 
no objection in writing is made there- 


but does not aver how much is due or 
that written objection to the state- 
ment was made within the prescribed 
period, and is very vague and indefi- 
nite. Bell Telephone Co. v. Deakyne, 
73 Pa.Super. 158. (2) Affidavits of de- 
fense generally see Judgments § 433; 
Pleading §§ 362-369. 


22. Injunction to restrain over- 
charging by public utilities in gen- 
eral see Injunctions § 372. 


23. See Payment § 280. 


24 ‘Illinois Glass Co. v. Chicago 
Telephone Co., 85 N.E. 200, 234 Ill. 535, 
18 L.R.A.N.S. 124; Cavers v. Home 
Telephone & Telegraph Co. of Spo- 
kane, 201 P. 20, 117 Wash. 299. 


25. Pioneer Telephone & Tele- 
graph Co. v. State, 138 P. 1033, 40 
Okl. 417. “See State v. Superior Court 
for Spokane County, 188 P. 404, 110 
Wash, 396 (applying the rule). 


26. Cavers v. Home Telephone & 
Telegraph Co.* of Spokane, 201 P. 
20, 117 Wash. 299. 


27. Pioneer Telephone & Telegraph 
Co. v. State, 138 P. 1033, 40 Okl. 417. 


28 Postal Telegraph-Cable Co. y. 
ay ie Press, 127 N.B. 256, 228 
IN. XY. (¥, 


29. Postal Telegraph-Cable Co. v. 
Associated Press, supra. 


Overcharge as discrimination see 
supra § 93 note 3 [d]. 


30. See statutory provisions. 


[a] Constitutionalty of statute.— 
A statute conferring upon the state 
public utility commission power to 
adjust controversies between parties 
as to refunds and to determine the 
amount of refunds due is not uncon- 
stitutional, where the state consti- 
tution vests the judicial power in 
designated courts and such other 
courts, commissions, or boards as 
may be established by law. Pioneer 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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thority to determine the reasonableness of rates and 
to direet the refund of excessive charges does not, 


however, deprive the courts of jurisdiction of an 
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action for the recovery of charges in excess of rates 
fixed by contract, where the commission has not act- 
ed to modify such contract rates.31 


VIiI. FEDERAL WAR TIME CONTROL 


[By Eustace W. Tomuinson ] 


_[§ 121] A. Basis of Control. By a joint resolu- 
tion of congress approved July 16, 1918,2? the pres- 
ident of the United States was empowered during 
the continuance of the war then existing to take pos- 
session and control of any telegraph, telephone, ma- 
rine cable, or radio system or any part thereof, when- 
ever he should deem it necessary for the national 
security so to do, and to operate the same for the 
duration of the war, provided that just compensa- 
tion, to be determined by the president, should be 
made for such possession, control, and operation.?? 
Thereafter, by proclamation,*+ the president took 
possession and assumed control of each and every 
telegraph and telephone system, and all equipment 
and appurtenances thereof, from and after midnight 
of July 31, 1918, and declared that the possession, 
control, and operation of such systems should be 
exercised by and through the postmaster general ;35 
and by a subsequent proclamation®® the president 
assumed control, possession, and supervision of each 
and every marine cable system and every part there- 
of, and, as in the case of telegraph and telephone 
lines, conferred authority upon the postmaster gen- 
eral to carry out the provisions of the proclama- 
tion.** Under the authority so given the postmaster 
general, by order, assumed possession and control 
of such lines and systems, and operated them,** and 
prescribed a schedule of rates and charges.*® The 
conferring of such authority upon the president was 
within the war powers of congress,*® and was not 
unconstitutional as failing to make adequate pro- 


Telephone & Telegraph Co. v. State, 
138 P. 1033, 40 Okl. 417. 


My 282, 284 (where the order is quot- 
ed). 


vision for compensation to the owning companies,*” 
or as taking their property without due process.*? 
The question whether the conditions were such as 
to make the assumption of control expedient and 
necessary lay wholly within the diseretion of the 
president, and the exercise of his discretion was not 
subject to review by the courts.*? z 


[§ 122] B. Scope and Extent. Under the joint 
resolution of congress providing for federal control 
of telegraph, telephone, and cable systems,** which, 
being a war measure, was to be liberally construed,*° 
the president had power to take complete posses- 
sion and control thereof to enable the full operation 
of the lines embraced in the authority;*® and, by 
virtue of the president’s proclamation, the United 
States acquired the complete and undivided posses- 
sion and control of such systems,*’ to the entive ex- 
clusion of the owning companies,*® and the em- 
ployees of such companies ceased to be such and 
became agents and employees of the United States,*® 
so that the companies retained no control over ei- 
ther their property*®® or their employees,®? nor any 
control over their rates and charges,>? during the 
period of government operation. Similarly, where 
the postmaster general, as was proper for him to 
do,®* operated lines through receivers who were in 
possession thereof at the time the property was tak- 
en over by the government, such receivers in con- 
tinuing to operate such lines acted no longer as re- 
ceivers but became agents of the postmaster gen- 


phone Co., 213 Ill.App. 246. 
43. Read v. Central Union Tele- 


Authority of commission to direct 
refund as included in power to fix 
rates see supra § 114 note 76 [h]. 


81. State v. Superior Court for 
Spokane County, 188 P. 404, 110 Wash. 
396. 


32. 40 St. at L. 904 c 154. 


33. See Canidate v. Western Union 
Telegraph Co., 85 So. 10, 11, 203 Ala. 
675 (where the resolution is quoted). 


34 Sess. L. 65th Cong., 2d Sess., 
pt 2, “Proclamations, 1918,” p 163. 


35. Dakota Cent. Telephone Co. v. 
State of South Dakota, 39 S.Ct. 507, 
250 U.S. 163, 68 L.Ed. 910, 4 A.L.R. 
1623: Western Union Telegraph Co. 
vy. Wallace, (Tex.Civ.App.) 235 S.W. 
282. See Canidate v. Western Union 
Telegraph Co., 85 So. 10, 11, 203 Ala. 
675 (where the proclamation is quot- 
ed). 


36. Sess. L. 65th Cong., 2d Sess., 
pt 2, “Proclamations, 1918,” p 228. 


37. Commercial Cable Co. v. Bur- 
leson, 39 S.Ct. 512, 250 U.S. 360, 63 
L.Ed. 1030. 


38. Dakota Cent. Telephone Co. v. 
State of South Dakota, 39 S.Ct. 507, 
250 U.S. 163, 63 L.Ed. 910, 4 A.L.R. 
1623; Adams v. Northwestern Tele- 
phone Exch. Co., 183 N.W. 113, 44 S. 
D. 187. See Western Union Telegraph 
Co. v. Wallace, (Tex.Civ.App.) 235 S. 


39. Commercial Cable Co. v. Bur- 
leson, 39 S.Ct. 512, 250 U.S. 360, 63 
L.Ed. 1030; Dakota Cent. Telephone 
Co. v. State of South Dakota, 39 S.Ct. 
507, 250 U.S. 168, 68 L.Ed. 910, 4 A. 
L.R. 1623; Adams v. Northwestern 
Telephone Exch. Co., 183 N.W. 1138, 44 
sre 8 bige Uoa 


40. Dakota Cent. Telephone Co. v. 
State of South Dakota, 39 S.Ct. 507, 
250 U.S. 163, 63 L.Ed. 910, 4 A.L.R. 
1623; Commercial Cable Co. v. Burle- 
son, 255 F. 99 [rev on other grounds 
89.-S.Ct.. 512, 2507-U.S. 9360, 63 L.Ed. 
1030]; Read v. Central Union Tele- 
graph Co., 213 Ill.App. 246. See State 
v. Burleson, 82 So. 458, 203 Ala. 208 
(dictum, per Anderson, C., J., that the 
validity of the joint resolution was 
better justifiable under the postal au- 
thority reserved to congress by the 
constitution than under the war emer- 
gency powers). Compare State ex rel. 
Southwestern Bell Telephone Co. v. 
Public Service Commission, (Mo.) 233 
S.W. 425 [rev on other grounds 43 S. 
Gta p44) 262) WUS.2 105 e OU, dasa. (981; 
31 A.L.R. 807] (dictum, that in the 
absence of war such action by con- 
gress could not have been upheld). 


41. Commercial Cable Co. v. Burle- 
son, 255 F. 99 [rev on other grounds 
39_S.Ct.) 512, 1250 U.S, 360, 63 L.Ed. 
1030]; Read v. Central Union Tele- 
phone Co., 213 Ill.App. 246. 


42. Read v. Central Union Tele- 


« 


phone Co., supra. 
44, See supra § 121. 


45. Southwestern Telegraph & 
Telephony Co. v. City of Houston, 256 


Liberal construction of statutes re- 
lating to military authority of gov- 
ernment in general see Statutes § 656 
text and note 44. 


46. Dakota Cent. Telephone Co. v. 
State of South Dakota, 39 S.Ct. 507, 
250° U.S. -163, 63 Bd: 910574 “Avi R: 
1623. 

47. Canidate v. Western Union 
Telegraph Co., 85 So. 10, 203 Ala. 675; 
Western Union Telegraph Co. v. Wal- 
lace, (Tex.Civ.App.) 235 S.W. 282. 


48. Western Union Telegraph Co. 
Nati (Tex.Civ.App.) 223 S.W. 


49. Western Union Telegraph Co. 
v. Laslie, 84 So. 864, 17 Ala.App. 303; 
Western Union Telegraph Co. v. Wal- 
lace, (Tex.Civ.App.) 235 S.W. 282. 

50. Western Union Telegraph Co. 
v. Glover, 86. So. 154, 17 Ala.App. 374. 

51. Western Union Telegraph Co, 
v. Glover, supra. 

52. Mountain States Telephone & 
Telegraph Co. v. City and County of 
Denver, 201 P. 1024, 70 Colo. 377. 


53. Read v. Central Union Tele- 
phone Co., 213 ‘Ill.App. 246. 
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eral.°4 The lines were operated by the government | entered into by it before federal control to refund 


as its own agencies,®® and telegraph and telephone 
services afforded to the public during the period of 
such operation were given, not as a matter of right 
which the public could demand, but as a matter of 
discretion on the part of the United States.°* Only 
the telegraph and telephone systems and property, 
however, as distinguished from the owning compa- 
nies, were taken over by the government,’ and each 
company’s corporate entity and franchises remained 
unimpaired in its hands.®§ 


[§ 123] C. Effect on Particular Matters—l. Rates 
and Charges. During the period of federal control 
_ of telegraphs and telephones the power of the state 
authorities to prescribe rates and charges for such 
services was suspended,°® and the United States, 
acting through the postmaster general, had author- 
ity to fix the rates to be charged, including those 
for local and intra-state service, notwithstanding the 
provision of the joint resolution of congress, under 
which the federal control was assumed,®° that noth- 
ing therein contained should be construed to impair 
or affect the lawful police regulations of the several 
states.°1 The collection by a company, under sched- 
ules approved by the postmaster general, of rates 
higher than those determined by the state author- 
ities to be reasonable did not impose upon it any 
duty to refund the excess, under an undertaking 


any charges collected by it which should be found 
to be excessive or illegal.*? 


[§ 124] 2. Rights of Action—a. Accruing before 
Federal Control. The possession and control by 
the federal government of a telegraph or telephoné 
system did not prevent the institution and mainte- 
nance of an action against the owning company up- 
on a cause accruing prior to the assumption of such 
control by the government,*®* although any judgment 
recovered against the company could not be enforced 
against its property while the United States was in 
possession thereof.** It was held that service of 
process in such an action was binding upon the com- 
pany when made upon a managing agent operating 
its system during the period of federal control;*° 
but the contrary view was also taken,®* under the 
general rule that the persons operating the lines 
and systems were employees of the government and 
not of the respective owning companies.°®* 


[§ 125] b. Accruing During Federal Control. 
During the period for which their lines and sys- 
tems were in the possession and under the control 
of the federal government, telegraph and telephone 
companies were not liable for any negligence in the 
operation thereof,®°* as for any failure to transmit 
or deliver messages,®® or delay in the transmission 
or delivery thereof,’® or for failure to transmit mon- 


54, Read v. Central Union Tele- 
phone Co., supra. 


55. Western Union Telegraph Co. 
v. Conditt, (Tex.Civ.App.) 223 S.W. 
234, 


56. Western Union Telegraph Co. 
v. Glover, 86 So. 154, 17 Ala.App. 374. 


57. Western Union Telegraph Co. 
v. Poston, 41 S.Ct. 598, 256 U.S. 662, 
65 L.Ed. 1157 [rev (S.C.) 107 S.E. 
516]. 


[a] Companies not agents of 
United States.—The proviso of the 
president’s proclamation, taking pos- 
session and control of telegraphs and 
telephones, that until and except as 
the postmaster general should by or- 
der otherwise provide the owners, 
managers, officers, directors, and em- 
ployees of telegraph and telephone 
companies should continue the op- 
eration thereof in the name of the re- 
spective companies, did not make 
such companies operating agents of 
the United States. Western Union 
Telegraph Co. v. Poston, 41 S.Ct. 598, 
256 U.S. 662, 65 L. Hd. 1157 [rev (S.C.) 
107 S.E. 516]. 


58. Postal Telegraph-Cable Co. v. 
Call, 255 F. 850, 167 C.C.A. 178; Spring 
v. American Telegraph & Telephone 
Co., 103 S.E. 206, 86 W.Va. 192, 10 
A.L.R.. 951. 


[a] Right of company to institute 
condemnation proceedings was not af- 
fected by the assumption and exist- 
ence of control and possession of its 
lines by the federal government, but 
its corporate rights and franchises, 
including the right to acquire addi- 
tional right of way, remained unim- 
paired. Postal Telegraph-Cable Co. v. 
Call, 255 F. 850, 167 C.C.A. 178. 


59. State v. Public Service Com- 
mission, 188 P. 7,110 Wash. 130. And 
see cases infra note 61. 


60. See supra § 121. 


61. U.S.—Dakota Cent. Telephone 
Co. v. State of South Dakota, 39 S.Ct. 


507, 250 U.S. 168, 63 L.Ed. 910, 4 A.L. 
R. 1623; Southwestern Telegraph & 
aie et Co. v. City of Houston, 256 


Ala.—State v. Burleson, 82 So. 458, 
203 Ala. 208. 


Mich.—Groesbeck v. Michigan State 
Ge eres Co., 172 N.W. 799, 206 Mich. 


Minn.—State v. Tri-State Telephone 
& Telegraph Co., 173 N.W. 856, 143 
Minn. 141. 


Miss.—State v. Cumberland Tele- 
phone & Telegraph Co., 82 So. 311, 81 
So. 404, 120 Miss. 325. 


Wis.—State v. Wisconsin Telephone 
Co., 172 N.W. 225, 169 Wis. 198. 


Contra Commonwealth v. Bell Tele- 
phone Co., 28 Pa.Dist. 400. 


62. Mountain States Telephone & 
Telegraph Co. v. City and County of 
Denver, 201 P. 1024, 70 Colo. 377. 


63. McPhillips v. New York Tele- 
phone Co.,°187> N-Y-S, 1835) 195 App. 
Div. 643. 


64. McPhillips v. New York Tele- 
phone Co., supra. 


65. Brackville v. Southwestern 
Bell Telephone C€o., 190 P. 773, 107 
Kan. 130 [reh den 191 P. 578, 107 Kan. 
329]; Western Union Telegraph Co. 
v. First State Bank & Trust Co., (Tex. 
Civ.App.) 241 S.W. 789. 


66. Western Union Telegraph Co. 
v. Laslie, 84 So. 864, 17 Ala.App. 308. 


67. See supra § 122. 


68. Western Union Telegraph Co. 
v. Poston, 41 S.Ct. 598, 256 U.S. 662, 
65 L.Ed: 1157 [rev (S.Cc.). 107 SB. 
516]; Wilks v. New York Telephone 
Co., 153 N.E. 444, 243 N.Y. 851 [rev 
213 N.Y.S. 327, 215 App.Div. 792]. 


And see cases infra notes 69-75. 


[a] Contract by postmaster gen- 
eral to save company harmless from 
any judgment rendered against it by 


reason of any acts done or omitted 
during the period of federal control 
did not authorize an action against 
the company for negligence of an em- 
ployee while the government had pos- 
session and control of its lines. 
Western Union Telegraph Co. v. Pos- 
ton, 41 S.Ct. 598,256 U.S: 662, 65 
L.Ed. 1157 [rev (S.C.) 107 S.E. 516]. 


69. Amerson v. Western Union 
Telegraph Co., 265 F. 909; Western 
Union Telegraph Co. vy. Glover, 86 So. 
154, 17 Ala.App. 374; Western Union 
Telegraph Co. v. Beach, 211 P. 1034, 
88 Okl. 73; Western Union Telegraph 
. Robinson, (Tex.Civ.App.) 225 
877; Western Union Telegraph 
Co. v. Johnson, (Tex.Civ.App.) 224 S. 
W. 203; Western Union Telegraph Co. 
ean oa. (Tex.Civ.App.) 223 S.W. 


70. U.S.—Western Union  Tele- 
graph Co. v. Poston, 41 S.Ct. 598, 256 
U.S. 662, 65 L.Ed. 1157 [rev (S.C.) 107 
S.E. 516]. But see C. F. Witherspoon 
& Sons v. Postal Telegraph & Cable 
Co., 257 F. 758 (where the company 
was held liable on the greund that 
assumption of possession of its lines 
by the government was for public 
purposes and did not prevent the com- 
pany from continuing its private busi- 
ness the same as theretofore, so that 
it was liable for negligence in con- 
ducting such business). 


Ala.—Canidate v. Western Union 
Telegraph Co., 85 So. 10, 203 Ala. 675: 
Western Union Telegraph Co. vy. 
Glover, 86 So. 154, 17 Ala.App. 374. 


Ark.—Western Union Telegraph Co. 
v. Davis, 218 S.W. 8338, 142 Ark. 304: 


Mo.—Taylor v. Western Union Tele- 
graph Co., 231 S.W. 78, 207 Mo.App. 
145; Foster v. Western Union Tele- 
graph Co.,.219 S.W. 107, 205 Mo. 
App. 1. 

Tex.—Western Union Telegraph Co. 
vy. Dick, (Civ.App.) 285 S.W. 287; 
Western Union Telegraph Co. v. 
Stewart, (Civ.App.) 2385 S.W. 287; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 
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_ ¢y by wire,"1 nor were they liable for any damages 


resulting during such period from a defective or 
dangerous condition of the properties or lines or 
negligence in the management thereof,*? or for any 
acts or omissions of their former employees while 
engaged in the operation of their systems,7? re- 
gardless of whether or not the injured person had 
any remedy against the United States’+ and of 
whether or not the operatives’ agency for the goy- 
ernment, rather than for the companies, was dis- 
closed to him.7° No action could be brought or main- 
tained against the United States by reason of its 
operation of telegraphs and telephones except where, 
and to the extent that, it had consented to be sued.76 
In any action to restrain acts by or under the an- 
thority of the postmaster general, he was a neces- 
sary party, and the action could not be maintained 
against his operating agents.*7 


[§ 126] D. Termination of Control, and Redeliv- 
ery. Upon the passage of the act of congress re- 
pealing the joint resolution™® under which federal 
control of telegraphs and telephones had been as- 
sumed, and directing the redelivery of the lines and 
systems to their respective owners,*® which act was 
carried into effect by an order of the postmaster 
general directing such return and redelivery at mid- 
night on July 31, 1919,°° the possession and control 
of such systems ceased, and the respective owning 
companies resumed the operation of their lines.’! 
Under the provision of such repealing act that the 


Western Union Telegraph Co. v. King, | 547, 188 Ky. 268, 10 A.L.R. 946. 
Duty to maintain property as 


(Civ.App.) 235 S.W. 286; Western 


Union Telegraph Co. v. Wallace, (Civ. [b] 
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existing rates as established or approved by the 
postmaster general should continue in foree for four 
months unless sooner modified by the authorities 
having jurisdiction, rates prescribed by a compa- 
ny’s franchise or contract made prior to the assump- 
tion of federal control did not again become effective 
until the expiration of such four months’ period ;8? 
but at the end of such period the rates fixed by the 
postmaster general became inoperative,®* and those 
established before the assumption of federal con- 
trol again went into effect, having been merely sus- 
pended by the prescription of new rates by the post- 
master general, and not abolished thereby.8* The 
return of their properties to the owning companies, 
or the receipt thereof by such companies, did not 
make them liable for negligence or for any charac- 
ter of obligation, wheter growing out of contract 
or of tort, made or committed during the period 
of federal control.§5 


[§ 127] HE. Compensation. The joint resolution of 
congress authorizing the president to assume posses- 
sion and control of telegraphs and telephones, and 
the like, having authorized the president to determine 
the compensation to be paid the owning companies,®® 
the courts had no authority to inquire whether he, 
or the postmaster general acting under his author- 
ity, acted wisely or to the best advantage in contract- 
ing with a company as to its compensation, or wheth- 
er the compensation so fixed was proper.§* 


as its agencies. Western Union Tele- 
graph Co. v. Glover, 86 So. 154, 17 Ala. 
App. 374. 


App.) 235 S.W. 282. 


71. Dessery v. Western Union 
ch ag Co.,-192 P. 728, 107 Kan. 
526. 


72. Wynn v. Southern Bell Tel. & 
Tel. Co., 147 S.E. 423, 39 Ga.App. 443; 
McFeena’s Adm’r v. Paris Home Tele- 
phone & Telegraph Co., 227 S.W. 450, 
190 Ky. 299; Mitchell v. Cumberland 
Telephone & Telegraph Co., 221 S.W. 
547, 188 Ky. 263, 10 A.L.R. 946; Wilks 
v. New York Telephone Co., 153 N.E. 
444, 243 N.Y. 351 [rev 213 N.Y.S. 
327, 215 App.Div. 792]; Wilks v. New 
York Telephone Co., 203 N.Y.S. 665, 
208 App.Div. 542. But see Cumber- 
land Telephone & Telegraph Co. v. 
Lawrence, 271 F. 89 (holding that a 


“company which had placed a guy wire 


attached to one of its poles in a dan- 
gerous position and in such manner 


as to constitute a nuisance was liable. 


for injuries resulting therefrom dur- 
ing the period of federal control). 
Compare Spring v. American Tele- 
graph & Telephone Co., 103 S.E. 206, 
86 W.Va. 192, 10 A.L.R. 951 (holding 
a company liable for damages to 
plaintiff’s property as a result of neg- 
ligence in the operation of a truek 
ewned by the company, during the 
period of federal control, where it was 
not shown that such truck was being 
used in the government operation of 
the lines, as distinguished from the 
company’s private business). 


[a] Injury to employee.—A com- 
pany was not liable for injuries sus- 
tained during the period of federal 
control by one of its former em- 
ployees, engaged in the operation of 
its lines. Mitchell v. Cumberland 
Telephone & Telegraph Co., 221 S.W. 


devolving on government.—Upon ac- 
quisition of control of a telegraph 
or telephone system by the federal 
government, the duty devolved upon 
it to use reasonable care to discover 
and remedy dangerous conditions, and 
the owning company accordingly was 
not liable for failure so to do. Wilks 
v. New York Telephone Co., 153 N.E. 
444, 243 N.Y. 351 [rev 213 N.Y.S. 327, 
215 App.Div. 792]. 


73. Western Union Telegraph Co. 
v. Poston, 41 S.Ct. 598, 256 U.S. 662, 
65 L.Ed. 1157 [rev (S.C.) 107 S.E. 
516]; American Telephone & Tele- 
graph Co. v. Spring, 280 F. 386. 


Former employees of companies as 
employees of government during 
period of federal control see supra 
§ 122. 


74, Western Union Telegraph Co. 
v. Poston, 41 S.Ct. 598, 256 U.S. 662, 
65 L.Ed. 1157 [rev (S.C.) 107 S.E. 
516]; Western Union Telegraph Co. 
v. Wallace, (Tex.Civ.App.) 235 S.W. 
282. 


75. Western Union Telegraph Co. 
v. Glover, 86 So. 154, 17 Ala.App. 374; 
Dessery v. Western Union Telegraph 
Co., 192 P. 728, 107 Kan. 526. 


{a] Even though blanks used were 
those of company, and did not dis- 
close its agency for the government, 
the company was not liable for negli- 
gence in performing the duty of 
transmitting and delivering. Dessery 
v. Western Union Telegraph Co., 192 
P. 728, 107 Kan. 526. 


[b] Patron was chargeable with 
knowledge that the systems of such 
companies had been taken over by the 
government and were being operated 


7] 


76. Public Service Commission v. 
New England Telephone & Telegraph 
Co., 122 N.I. 567, 232 Mass. 465, 4 A. 
LR. 1662: [aff 39 S.Ct. sity 2500 0ss) 
195, 638 L.Ed. 934]. 


77. Southwestern Bell Telephone 
Co. v. State, 181 P. 487, 75 Okl. 42. 


78 See supra § 121. 
79. 41 St. at L. 157 ¢ 10. 


20. See Western Union Telegraph 
Co. v. Robinson, (Tex.Civ.App.) 225 
S.W. 877, 879 (where the order is 
quoted). 


81. State ex rel. Southwestern Bell 
Telephone Co. v. Public Service Com- 
mission, (Mo.) 233 S.W. 425 [rev on 
other grounds 43 S.Ct. 544, 262 U.S. 
276, 67 L.Ed. 981, 31 A.L.R. 807]. 


62. Texas Telephone Co. vy. City of 
Mart, (Tex.Civ.App.) 226 S.W. 497. 


[a] Statutory period expired on 
Nov. 30, 1919. Texas Telephone C€o. 
v. City of Mart, (Tex.Civ.App.) 226 S. 
W. 497. 


83. State ex rel. Southwestern Bell 
Telephone Co. v. Public Service Com- 
mission, (Me.) 233 S.W. 425 [rev on 
other grounds 43 S.Ct. 544, 262 U.S. 
276, 67 L.Ed. 981, 31 A.L.R. 807]. 


84. State ex rel. Southwestern Bell 
Telephone Co. v. Public Service Com- 
mission, supra. 


85. Western Union Telegraph Co. 
v. Robinson, (Tex.Civ.App.) 225 S.W. 
877. 

86. See supra § 121. 

87. Southwestern 


Telephone Co. v. 
256 EF. 690. 


Telegraph & 
City of Houston, 
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f§ 128] A, In General. 


interstate commerce.®® 


negligent acts or omissions.°* 


88. See statutory provisions. See 
also cases infra this section; and §§ 
129-144. 


[a] In Mississippi the statute im- 
posing a penalty for delay in the de- 
livery of messages was omitted from 
the enrolled bill of the code of 1906 
and was therefore repealed by § 13 
thereof, which expressly repeals all 
laws of a general nature not brought 
forward and embodied in such code. 
Postal Tel. Cable Co. v. Shannon, 44 
So. 809, 91 Miss. 476. See also West- 
ern Union Tel. Co. v. Morgan, 45 So. 
427, 92 Miss. 108. 


[b] In Indiana the statute, in its 
application to telephones, applies not 
only to the furnishing of instruments 
and their connection with the ex- 
change, but also to subsequent con- 
nections and facilities for the use of 
such instruments for conversing with 
particular persons. Central Union 
Tel. Co. v. Fehring, 45 N.E. 64, 146 
Ind. 189. 


89. Western Union Tel. Co. v. 
Ferguson, 60 N.E. 679, 157 Ind. 37; 
Central Union Tel. Co. v. Fehring, 45 
N.E. 64, 146 Ind. 189; Western Union 
Telegraph Co. v. Gilkinson, 90 N.E. 
650, 46 Ind.App. 29; Marshall v. West- 


ern Union Tel. Co., 27 So. 614, 79 
Miss. 154, 89 Am.S.R. 585; Western 
Union Tel. Co. v. Hughes, 51 S.E. 


225, 104 Va. 240 [error dism 27 S.Ct. 
1162572035. UeS.a_ 500, sok Hid.) 294i]: 
Western Union Tel. Co. v. Powell, 26 
' §.E, 828, 94 Va. 268. 


[a] Excessive or unusual punish- 
ment.—A statute imposing a penalty 
of five hundred dollars for each re- 
fusal to transmit messages is not 
void as imposing an excessive fine or 
unusual punishment since it is the 
duty of one complaining of a violation 
to sue for the first violation and not 
to wait until a large amount of penal- 
ties has accumulated. Home Tele- 
phone Co. v. People’s Telephone & 
Telegraph Co., 141 S.W. 845, 125 Tenn. 
270, 48 L.R.A.N.S. 550. 


90. Western Union Tel. Co. v. 
Pendleton, 7 S.Ct. 1126, 122 U.S. 347, 
30 L.Ed. 1187 [rev 95 Ind. 12, 48 Am.R. 
6921; Home Telephone Co. v. People’s 
Telephone & Telegraph Co., 141 S.W. 
845, 125 Tenn. 270, 48 L.R.A.N.S. 550. 


Power of congress to control inter- 
state wireless, telegraphic, and tele- 
phonic messages see Commerce §§ 385, 
40, 108, 153. 


For later cases, developments and changes in the law see Annotations, 


Statutes in some juris- 
dictions impose penalties on telephone and telegraph 
companies for violations of their publie duties.** 
Such statutes are not unconstitutional,®® except in 
so far as they attempt to regulate or interfere with 
The statutes vary both as 
to their terms and their objects,°* 
designed merely to prevent partiality or disecrimi- 
nation,®2 or applying only to willful or intentional 
acts,°* and others including within their application 
It is ordinarily held 
that the remedy provided by such statutes is merely 
cumulative,?® and that the penalty is not in the na- 
ture of liquidated damages,®® but rather in the na- 
ture of a punishment for breach of a publie duty,°? 
and that a recovery of the penalty is not a bar to 
an action for damages.°® However, where the entire 
matter of regulating telephone rates has been con- 
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IX. PENALTIES 
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some being 


91. See statutory provisions. 
also cases infra notes 92-94. 


92. State v. Western Union Tel. 
Co., 88 S.W. 834, 76 Ark. 124; Weaver 
v. Grand Rapids, ete., R. Co., 65 N.W. 
225, 107 Mich. 300; Hearn v. Western 
Union Tel. Co., 73 N.Y.S. 1077, 36 
Mise. 557; Wichelman v. Western 
Union Tel. Co., 62 N.Y.S. 491, 30 Misc. 
450. 


Construction and application of 
statutes relating to discrimination 
see infra § 133. 


98. State v. Western Union Tel. 
Co., 88 S.W. 834, 76 Ark. 124; Frauen- 
thal v. Western Union Tel. Co., 6 S. 
W. 236, 50 Ark. 78. 


[a] Particular statute construed. 
—In Arkansas the act of 1885, re- 
pealing a former statute applying in 
terms to every “neglect or refusal” to 
transmit or receive messages, omits 
the word ‘‘neglect,’’ and it is held that 
the latter statute applies only to 
willful or intentional acts, and not 
to such as are merely negligent. 
State v. Western Union Tel. Co., 88 
S.W. 834, 76 Ark. 124. 


94 Western Union Tel. Co. v. 
Braxtan, 74 N.E. 985, 165 Ind. 165; 
Western Union Tel. Co. v. Ferguson, 
60 N.E. 679, 157 Ind. 87; Burnett v. 
ecto Union Tel. Co., 39 Mo.App. 


95. Western Union Tel. Co. v. Fer- 
guson, 60 N.E. 679, 157 Ind. 37; Bess 
v. Citizens’ Telephone Co., 287 S.W. 
466, 470, 815 Mo. 1056 [quot Cyc]. 


96. Western Union Tel. Co. v. 
Pendleton, 95 Ind. 12, 48 Am.R. 692 
[rev_on other grounds 7 S.Ct. 1126, 
122 U.S. 347, 30 L.Ed. 1187]; Bess v. 
Citizens’ Telephone Co., 287 S.W. 466, 
470, 315 Mo. 1056 [quot Cyc]. 


97. Western Union Tel. Co. v. Ax- 
tell, 69 Ind. 199; Bess v. Citizens’ 
Telephone Co., 287 S.W. 466, 470, 315 
Mo. 1056 [quot Cye]. 


98. Wilkins v. Western Union Tel. 
Co., 8 So. 678, 68 Miss. 6; Bess: v. 
Citizens’ Telephone Co., 287 S.W. 466, 
470, 315 Mo. 1056 [quot Cyc]. 


99. Cumberland Telephone & Tele- 
graph Co. v. State, 54 So. 446, 99 
Miss. 1; Cumberland Telephone & 
Telegraph Co. v. McCorkle, (Miss.) 
54 So. 450; Cumberland Telephone 
& Telegraph Co. v. Patrick & Smith, 
(Miss.) 54 So. 450; Cumberland Tele- 


[s§ 128-129 


ferred upon a state railroad commission, and reme- 
dies have been provided for violations of the law, 
proceedings for penalties under general anti-trust 
laws are not maintainable for an alleged unlawful 
discrimination.°® 
recover a penalty, that plaintiff should have ‘sus- 
tained any actual damages,’ nor is his object in send- 
ing the message material, provided the message was 
of a character proper for transmission. 


Power to impose penalty. A county court without 
power to regulate the service or rates of telephone 
companies is without power to impose a penalty for 
bad service or extortionate rates.® 


[§ 129] B. Construction and Application of Stat- 
utes—l1. In General. 
on telegraph and telephone companies are penal 
statutés,t and, as in the case of other penal stat- 


It is not necessary, in order to 


Statutes imposing penalties 


See}phone & Telegraph Co. v. J. Y. Harris 


& Co., (Miss.) 54 So. 450; Cumberland 
-Telephone & Telegraph Co. v. Me- 
Dade, (Miss.) 54 So. 450. 


1. U.S.—Stafford v. Western Union 
Tel uCos Ts she Dies 


Ark.—Little Rock, etc., Tel. Co. v. 
Davis, 41 Ark. 79. 


Ind.—Western Union Tel. Co. v. Ax- 
tell, 69 Ind. 199; Western Union Tel. 
we v. Buchanan, 35 Ind. 429, 9 Am.R. 


Miss.—Western Union Tel. Co. v. 
Allen, 6 So. 461, 66 Miss. 549. 
Mo.—Bess v. Citizens’ Telephone 


Co., 287 S.W. 466, 470, 315 Mo. 1056 
[quot Cyc]. 


. 2 Western Union Telegraph Co. v. 
Franklin, 169 S.W. 234, 114 Ark. 469, 
Ann.Cas.1916D 466; Western Union 
Tel. Co. v. Lillard, 110 S.W. 1035, 86 
Ark. 208, 17 L.R.A.N.S. 886; Bess v. 
Citizens’ Telephone Co., 287 S.W. 466, 
470, 315 Mo. 1056 [quot Cyc]. 


[a] Reporting conduct of agent.— 
That the purpose of the sender of a 
telegraph message refused by the 
company’s agent was to report the 
conduct of the agent to his superior 
does not affect the right to recover 
the penalty prescribed by Kirby Dig. 
§ 7946, for refusing to send the mes- 
sage. Western Union Telegraph Co. 
v. Franklin, 169 S.W. 234, 114 Ark. 
469, Ann.Cas.1916D 466, 


3. Shelby County v. Cumberland 
Telephone & Telegraph Co., 203 S.W. 
342, 140 Tenn. 86. 


4 State ex rel. Ward v. Trimble, 
39 S.W.(2da) 372, 327 Mo. 773 [quash- 
ing op 22 S.W.(2d) 81, 224 Mo.App. 
16]; Bess v. Citizens’ Telephone Co., 
287 S.W. 466, 815 Mo. 1056; Lynch v. 
Western Union Telegraph Co., (Mo. 
App.) 18 S.W.(2d) 535; Robertson v. 
Western Union Telegraph Co., 172 S. 
W. 60, 186 Mo.App. 28 ; Nasep v. 
Western Union Telegraph Co., 168 S. 
W. 259, 184 Mo.App. 141; Taylor v. 
Western Union Tel. Co., 168 S.W. 
895, 181 Mo.App. 288; F. W. Brock- 
man Commission Co. v. Western Un- 
ion Telegraph Co., 163 S.W. 920, 180 
Mo.App. 626; Adcox v. Western Union 
Telegraph Co., 157 S.W. 989, 171 Mo. 
App. 331; Moore v. Western Union 


App. 165; Grant v. Western Union 
Telegraph Co., 133 S.W. 673, 154 Mo. 


| App. 80, Co., 148 S.W. 157, 164 Mo. 


» Same title and section number. 


§§ 129-130] 


utes,° they must be strictly eonstrued® both as to 
the liability imposed’ and as to the companies or 
persons liable,* and the person or persons entitled to 
enforce such liability,® particularly since the rights 
of any injured party, in cases not within the provi- 
sions of the statute, are fully guarded by the right 
to sue for damages;'® and a party to recover must 
show that his cause clearly comes within the terms 
The rule of strict con- 


and intent of the statute.11 


App. 279; Wagner v. Western Union 
Telegraph Co., 133 S.W.-91, 152 Mo. 
App. 369; Bradshaw v. Western Un- 
ion Telegraph Co., 131 S.W. 912, 150 
Mo.App. 711; Cowan v. Western Un- 
ion Telegraph Co., 129 S.W. 1066, 149 
Mo.App. 407; Burnett v. Western Un- 
jon Telegraph Co., 39 Mo.App. 599; 
Hearn v. Western Union Tel. Co., 36 
Mise. 557, 73 N.Y.S. 1077; Western 
Union Telegraph Co. v. Coyle, 104 
P. 367, 24 Okl 740; Western Union 
Telegraph Co. v. Walker Bros., 81 S. 
EB. 74, 116 Va. 255. 


5. See Statutes § 660. 


6 U.S.—Oklahoma-Arkansas Tele- 
phone Co. v. Southwestern Bell Tele- 
phone, 45 F.(2d) 995, 76 A.L.R. 944 
{aff (D.C.) 33 F.(2d) 770, and cert 
den 283 U.S, 822, 5% S.€t.2346, 75 L. 


Ed. 1437]. 


Ark.—-State v. Western Union Tel. 
Co., 88 S.W. 834, 76 Ark. 124; Brooks 
v. Western Union Tel. Co., 19 S.W. 
572, 56 Ark. 224; Frauenthal v. West- 
ern Union Tel. Co., 6 S.W. 236, 50 Ark. 


. 


Ga.—Western Union Tel. Co. v. 
Rountree, 18 S.E. 979, 92 Ga. 611, 44 
Am.S.R. 93. 


Ind.—Western Union Telegraph Co. 
v. Ferguson, 60 N.E. 679, 157 Ind. 37; 
Western Union Tel. Co. v. Mossler, 
95 Ind. 29; Western Union Tel. Co. v. 
Axtell, 69 Ind. 199; Van Arsdall v. 
Indiana Bell Telephone Co., 151 N.HE. 
19, 84 Ind.App. 257. 


Mich.—Weaver v. Grand Rapids, 
etc., R. Co., 65 N.W. 225, 107 Mich. 300. 


Miss.—Western Union Telegraph 
Co. v. Meek, 75 So. 772, 115 Miss. 82 
[rev 74 So. 788]; Cumberland Tel., 
ete., Co. v. Sanders, 35 So. 653, 83 
Miss. 357; Marshall v. Western Un- 
ion Tel. Co., 21 So. 614, 79 Miss. 154, 
89 Am.S.R. 585. 


Mo.—State ex rel. Ward v. Trimble, 
39 S.W.(2d) 372, 327 Mo. 773 [quash- 
ing op 22 S.W.(2d) 81, 224 Mo.App. 
16]; Bess v. Citizens’ Telephone Co., 
287 S.W. 466, 315 Mo. 1056; Connell v. 
Western Union Tel. Co., 18 S.W. 8838, 
108 Mo. 459; Lynch v. Western Union 
Telegraph Co., (App.) 18 S.W.(2d) 
535, 540 [cit Cyc]; Wilkinson v. West- 
ern Union Telegraph Co., 229°S.W. 
817, 206 Mo.App. 387; Rubeottom v. 
Western Union Telegraph Co., 186 S. 
W. 749, 194 Mo.App. 234; Robertson 
v. Western Union Telegraph Co., 172 
S.W. 60, 186 Mo.App. 281; Nasep v. 
Western Union Telegraph Co., 168 S. 
W. 259, 184 Mo.App. 141; Taylor v. 
Western Union Tel. Co., 168 S.W. 895, 
181 Mo.App. 288; F. W. Brockman 
Commission Co. v. Western Union 
Telegraph Co., 163 S.W. 920, 180 Mo. 
App. 626; Elliott v. Western Union 
Telegraph Co., 157 S.W. 670, 175 Mo. 
App. 213; Adcox v. Western Union 
Telegraph Co., 157 S.W. 989, 171 Mo. 


App. 331; Moore v. Western Union 
Telegraph Co., 148 S.W. 157, 164 Mo. 
App. 165; Wilkinson v. Western Un- 


ion Telegraph Co., 145 S.W. 520, 163 
Mo.App. 71; Grant v. Western Union 
Telegraph Co., 133 S.W. 673, 154 Mo. 
App. 279; Wagner v. Western Union 


480 Mo.App. 626; 


. 
’ 
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Telegraph Co., 133 S.W. 91, 152 Mo. 
App. 369; Bradshaw v. Western Un- 
ion Telegraph Co., 131 8.W. 912, 150 
Mo.App. 711; Cowan v. Western Un- 
ion Telegraph Co., 129 S.W. 1066, 149 
Mo.App. 407; Dudley v. Western Un- 
ion Tel. Co., 54 Mo.App. 391; Burnett 
nee Union Tel. Co., 39 Mo.App. 


N.Y.—Meyers v. Western Union 
Telegraph Co., 143 N.Y.S. 57%, 82 Misc. 
266; Hearn v. Western Union Tel. Co., 
36 Mise. 557, 73 N.Y.S. 1077; Wichel- 
man v. Western Union Tel. Co., 30 
Misc, 450, 62 N.Y.S. 491. 


Okl.—Western Union Telegraph Co. 
v. Coyle, 104 P. 367, 24 Okl. 740; But- 
ner v. Western Union Tel. Co., 37 P. 
1087, 2 Okl. 234. 


Va.—Western Union Telegraph Co. 
MS abe Bros., 81 S.E. 74, 116 Va. 


7. Western Union Tel. Co. 
tell, 69 Ind. 199. 


8. Western Union Tel. Co. v. Ax- 
tell, 69 Ind. 199; Bess v. Citizens’ 
Teens Co., 287 S.W. 466, 315 Mo. 


9. Thurn. vy. Alta Tel. Co., 15 Cal. 
472; Hadley v. Western Union Tel. 
Co., 15 N.E. 845, 115 Ind. 191; Thomp- 
son v. Western Union Tel. Co., 40 
Misc. 448, 82 N.Y.S. 675. 


Who may recover penalty general- 
ly see infra § 137. 


10. Western Union Tel. Co. v. 
Rountree, 18 S.E. 979, 92 Ga. 611, 44 
Am.S.R. 93. 


11. State ex rel. Ward v. Trimble, 
89 S.W.(2d) 372, 327 Mo. 773 [quash- 
ing op 22 S.W.(2d) 81, 224 Mo.App. 
16}; Abbott v. Western Union Tele- 
graph Co., (Mo.App.) 210 S.W. 769; 
Held v. Western Union Telegraph Co., 
178 S.W. 221, 192 Mo.App. 31; EF. W. 
Brockman Commission Co. v. Western 
Union Telegraph Co., 163 S.W. 920, 
Adcox v. Western 
Union Telegraph Co., 157 S.W. 989, 
171 Mo.App. 331; Wilkinson v. West- 


v. Ax- 


ern Union Telegraph Co., 145 S.W. 
520, 1638 Mo.App. 71; Grant v. West- 
ern Union Telegraph Co., 133 S.W. 


673, 154 Mo.App. 279; Bradshaw v. 
Western Union Telegraph Co., 131 S. 
W. 912, 150 Mo.App. 711; Western 
Union Telegraph Co. v. Walker Bros., 
81 S.E. 74, 116 Va. 255; Western Un- 
ion Telegraph Co. v. Powell, 26 S.E. 
828, 94 Va. 268; Marlatt v. Western 
Union Telegraph Co., 167 N:-W. 2638, 
167 Wis. 176. 


[a] Breach of custom.—Code 
(1904) § 1294h cl 6 does not require 
the forwarding of telegrams by tele- 
phone; and the penalty therein pre- 
scribed could not be imposed for 
breach of a custom of a local tele- 
graph agent to transmit messages 
through that medium. Western Un- 
ion Telegraph Co. v. Walker Bros., 81 
S.E. 74, 116 Va. 255. 


[b] Copying news message.—st. 
(1915) § 1778 subd 5, fixing a penalty 
for failure or negligence in receiving, 
copying, transmitting, or delivering 
messages, does not apply to a case 
where the agent sends a copy of a 
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struction does not require, however, that the life and 
spirit of the statute should be destroyed ;1? 
expression “strict construction” means that the scope 
of the statute shall not be extended by implication 
beyond the literal meaning of the terms employed,'® 
and it does not prevent a reasonable construction of 
the statute as a whole,'* so as to give effect to the 
evident intention of the legislature.1® 


[§ 130] 2. Particular Provisions—a. Transmis- 


the 


news message to a competing news- 
paper. Marlatt v. Western Union 
ee oe Co., 167 N.W. 2638, 167 Wis. 


[e] Disclosing contents of mes- 
sage.—The sender of a telegram can- 
not, in a suit for the penalty pre- 
seribed by Rev. St. (1909) § 3330, for 
failure to transmit the same and use 
due diligence in placing it in the 
hands of the addressee, base his claim 
on the disclosing of the contents of 
the telegram to a party other than 
the addressee, the penalty for such 
an offense being provided by § 3334. 
Abbott v. Western Union Telegraph 
Co., (Mo.App.) 210 S.W. 769. 


[d] Penalty for misinformation as 
to time for transmission._—In a suit 
to recover a penalty under a statute 
providing that whenever application 
is made to a telegraph company to 
send a message: it shall be the duty 
of the operator receiving the message 
to inform sender that due to the cir- 
cumstances at the time his message 
cannot be transmitted within the time 
required, and for failure to do so or 
for intentionally giving false in- 
formation in relation to the time with- 
in which the message may be sent, 
the company will be liable for a pen- 
alty, where the message in question 
was offered on Sunday, and not being 
one of charity or necessity, it could 
not legally be sent on that day the 
fact that the company informed send- 
er that the message could be sent at 
that time does not incur the penalty 
since sender is not injured by false 
information as to the physical ability 
of the company to send a message 
which it has no right to do under a 
law which sender is bound to know. 
Thompson v. Western Union Tel. Co., 
32 Mo.App. 191. 


12. Wilkinson v. Western Union 
Telegraph Co., 229 S.W. 817, 206 Mo, 
App. 887; Held v. Western’ Union 
Telegraph Co., 178 S.W. 221, 192 Mo. 
App. 31; Elliott v. Western Union 
Telegraph Co., 157 S.W. 670, 175 Mo. 
App. 213. 


1a Moore v. Western Union Tele- 
graph Co., 148 S.W. 157, 164 Mo.App, 
165. 


14. Western Union Tel. Co. v. 
Braxtan, 74 N.E. 985, 165 Ind. 165; 
Wesiern Union Tel. Co. v. Ferguson, 
60 N.E. 679, 157 Ind. 37; Robertson v. 
Western Union Telegraph Co., 172 S. 
W. 60, 186 Mo.App. 281; Moore v. 
Western Union Telegraph Co., 148 S. 
W. 157, 164 Mo.App. 165; U.S. Tele- 
graph Co. v. Western Union Tel. Co., 
56 Barb. (N.Y.) 46. 


[a] Yerm “telegraph company” 
will not be restricted to corporations, 
where in the statute the business of 
transmitting messages by telegraph 
is variously indicated as being con- 
ducted by a “telegraph company,” a 
“telegraph line,’ or a “person or 
company,” but will be held to include 
an individual or partnership which is 
conducting a telegraph business. 
Western Union Tel.,Co. v. Ferguson, 
60: N.E. 679, 157 Ind. 37; 


15. Parker v. Western Union Tel. 
Co., 87 Mo.App. 553. 
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sion or Delivery—(1) In General. Under the rule 
of strict construction!® it has been held that stat- 
utes requiring transmission or delivery “within a 
reasonable time” are intended merely to secure 
promptness, and do not apply to errors in transmis- 
sion;'? and the same rule applies where the compa- 
ny is required to transmit with “due diligence.”*® 
Such statutes do not make the company an insurer 
of the delivery of the message?® or require it to use 
extraordinary care in making such delivery;?° and 
a requirement of “due diligence” is met where the 
telegram, although originally delivered to the wrong 
person, was by him delivered to the addressee in time 
for the latter to act on it.?1_ A statute imposing a 
penalty for lack of diligence in delivering telegraph 
messages is applicable to an error in transmitting 
money, although an accompanying message was de- 
livered.22. A statute requiring the company to’ trans- 
mit correctly and deliver promptly imposes no pen- 
alty for delay in transmission,?* or even for an en- 
tire failure to transmit,?4 but only for incorrect 
transmission or delay in delivery after the trans- 
mission is complete;?> and a statute directing that 
messages shall be transmitted “correctly” does not 
require absolute literal accuracy, but only that they 
shall be substantially correct.2° A provision requir- 
ing the company to transmit and deliver promptly 
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and impartially under penalty does not impose a pen- 
alty for failure to deliver at a point where no of- 
fice is maintained,?* and a statute requiring prompt 
delivery “upon the arrival” of a message at the poimt 
of destination does not apply where the message nev- 
er arrived at such point.2 In some cases it has 
been held that statutes relating in terms only to the 
transmission of messages do not apply to defaults 
in regard to their delivery;?® but, on the contrary, 
it has been held that the term “transmit” necessarily 
includes delivery,?® and that therefore such statutes 
apply to negligence or defaults in regard to deliv- 
ery. Failure to transmit and deliver as required 
by statute subjects the company to the statutory 
penalty, notwithstanding absence of willful negli- 
gence, bad faith, partiality, or discrimination where 
the statute does not make these elements control- 
ling ;32. and it is not necessary that the message be 
delivered to the operator, but it is sufficient that it 
be delivered to one receiving messages for the com- 
pany, and the fee paid.** 


“Messages” or “dispatches.” A statute, although 
expressly including telephone companies, which re- 
quires the receipt and transmission of “messages” 
or “dispatches,” relates only to such as are in writ- 
ing, and does not apply to a refusal to permit a per- 
son to communicate directly with another by tele- 


16. See supra § 129. Calon pele ragh Co., (Mo.App.) 210 APP poke gaat ee eer Union 
17. . Wilkins v. Western Union Tel. |‘ "": : el. O., Mo.App. 3 disapp 
Co., 8 So. 678, 68 Miss. 6. 22. Lynch v. Western Union Tele- Brashears v. Western Union Tel. Co., 


45 Mo.App. 433]; Butner v. Western 


18 “Wolf y. Western Union Tel. | 72P Co., (Mo.App.) 18 S.W. 535. | qrnion Tel. Co., 37 P. 1087, 2 Okl. 234. 
Co., 19 S.E. 717, 94 Ga. 434; Western 23. Western Union Tel. Co. v. 3 

Union Tel. Co. v. Rountree, 18 S.E.] Pearce, 34 So. 152, 82 Miss. 487; West- [a] Rule applied as to statute, the 

979, 92 Ga. 611, 44 Am.S.R. 93. os Union Tel. Co, v. Pallotta, 32 So. eR ey of or a is oh mercy 

s 0, 81 Miss. 216; Western Union Tel. 5 mit, u ransmit_over its 

[a] For example, an error in sub-| qq,’ y. Hall, 31 So. 202, 79 Miss. 623;| Wires.” Brooks v. Western Union Tel. 


stituting for the surname of the 
sender the surname of another per- 
son in transferring the message from 
the instrument to paper for delivery 
to the sendee. Wolf v. Western Un- 
ion Tel. Co., 19 S.E. 717, 94 Ga. 434. 


19. Rubeottom y. Western Union 
Tel. Co., 186 S.W. 749, 194 Mo.App. 
244; Held v. Western Union Tele- 
graph Co., 178 S.W. 221, 192 Mo.App. 
31; Taylor v. Western Union Tele- 
graph Co., 168 S.W. 895, 181 Mo.App. 
288; Moore v. Western Union Tele- 
graph Co., 148 S.W. 157, 164 Mo.App. 
165. 


20. Rubeottom y. Western Union 
Tel. Co., 186 S.W. 749, 194 Mo.App. 
234; Held v. Western Union Tele- 
. graph Co., 178 S.W. 221, 192 Mo.App. 
31; Taylor v. Western Union Tel. Co., 
168 S.W. 895, 181 Mo.App. 288; Moore 
v. Western Union Telegraph Co., 148 
S.W. 157, 164 Mo.App. 165. 


21. Abbott v. Western Union Tele- 
graph Co., (Mo.App.) 210 S.W. 769. 


{a] Illustration.—W. C. Mayfield 
and L. C. Mayfield were well-known 
attorneys in a town of about three 
thousand. A telegraph agent of the 
town, on receiving a message address- 
ed to W. C. Mayfield changed the ini- 
tials so as to make them read L, C. 
The message was filed at 8:20 A. M., 
and was delivered to L. C. at 8:50 A. 
M., who, on discovering the mistake, 
delivered it to W. C. at 10:00 A. M., 
and in time for the latter to take the 
earliest train, as requested by the 
message. It was held that there was 
not such a lack of diligence as to 
make the telegrawh company liable 
for the penalty prescribed by Rev. 
St. (1909) § 3330. Abbott v. Western 


Marshall v. Western Union Tel. Co., 
aTee. 614, 79 Miss. 154, 89 Am.S.R. 


24. Western Union Telegraph Co. 
v. Meek, 75 So. 772, 115 Miss. 82 [rev 
74 So. 788]; Postal Telegraph-Cable 
Co. v. Ross, 71 So. 904, 111 Miss. 649; 
Hilley v. Western Union Tel. Co., 37 
So. 556, 85 Miss. 67. 


[a] Rule applied.—Where a tele- 
graph message was telephoned at an 
intermediate office to the residence of 
the sendee, the company was not li- 
able under L. (1908) ce 76, 78, penal- 


|} izing telegraph companies for failure 


to deliver a message after received 
at the office of the séndee. Western 
Union Telegraph Co. v. Meek, 75 So. 
772, 115 Miss. 82 [rev 74 So. 788]. 


25. Hilley v. Western Union Tel. 
Co., 37 So. 556, 85 Miss. 67; Western 
Union Tel. Co. v. Pearce, 34 So. 152, 
82 Miss. 487; Western Union Tel. Co. 
v. Pallotta, 32 So. 310, 81 Miss. 216; 
Western Union Tel. Co. v. Hall, 31 
So. 202, 79 Miss. 623; Marshall v. 
Western Union Tel. Co., 27 So. 614, 
79 Miss. 154, 89 Am.S.R. 685. 


26. Western Union Tel. Co. vy. 
Clarke, 14 So. 452, 71 Miss. 157. 


27. Cowan v. Western Union Tele- 
eres Co., 129 S.W. 1066, 149 Mo.App. 


28. Western Union Tel. Co. v. 
Powell, 26 S.E. 828, 94 Va. 268. 


29. Brooks v. Western Union Tel. 
Co., 19 S.W. 572, 56 Ark. 224; Connell 
vy. Western Union Tel. Co., 18 S.w, 
8838, 108 Mo. 459; Rixke v. Western 
Union Tel. Co., 70. S.W. 265, 96 Mo. 


Co., 19 S.W. 572, 56 Ark. 224. 


30. Western Union Tel. Co. v. 
Braxtan, 74 N.E. 985, 165 Ind. 165. 


3l. Western Union Tel. Co. v. 
Braxtan, 74 N.E. 985, 165 Ind. 165; 
Western Union Tel. Co. v. Ferguson, 
60 N.E. 679, 157 Ind. 37; Western Un- 
ion Tel. Co. v. Gougar, 84 Ind. 176; 
Parker v. Western Union Tel. Co., 87 
Mo.App. 553 [overr Connell vy. West- 
ern Union Tel. Co., 18 S.W. 8838, 108 
Mo, 459]. 


S2. Western Union Telegraph Co. 
v. Taylor, 104 N.E. 771, 57 Ind.App. 
93; McCloud vy. Western Union Tele- 
erank Co., 157 S.W. 101, 170 Mo.App. 


[a] Rule applied under Burns St. 
(1908) § 5780, providing: “That every 
telegraph company with a line of 
wires wholly or partly within this 
state, and engaged in doing a general 
telegraphic business, shall, during 
the usual office hours, receive dis- 
patches, whether from other tele- 
graph lines, or other companies, or 
individuals, and shall, upon the usual 
terms, transmit the same with impar- 
tiality and in good faith, and in the 
order of time in which they are re- 
ceived, and shall in no manner dis- 
criminate in rates charged, or words 
or figures charged for, or manner or 
conditions of service between any of 
its patrons, but shall serve indi- 
viduals, corporations and other tele- 
graphic companies with impartiality.” 
Western Union Telegraph Co. v. Tay- 
lor, 104 N.E. 771, 772, 57 Ind.App. 98. 


33. McCloud v. Western Union 
Telegraph Co., 157 S.W. 101, 170 Mo. 
App. 624. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 130-133] 


phone,** or to a failure to transmit by telephone a 
message tendered orally.*® Under a statute requir- 
ing telephone and telegraph companies “to receive 
dispatches . . . from or for any individual,” 
and fixing penalties for failure to do so, a sender 
cannot recover a penalty for refusal of a telephone 
company to transmit written messages where no 
rule of the company to transmit such messages ap- 
pears, and the company has not undertaken, or held 
itself forth as undertaking, to render this service.?° 


“Willful refusal.” An intentional and unreason- 
able refusal to receive and transmit a proper mes- 
sage, for whose transmission payment has been ten- 
dred, is a “willful refusal,” within a penal stat- 
ute. 


[§ 131] (2) Delivery Limits of Company. A stat- 
ute imposing a penalty on a telegraph company for 
failing to deliver messages must be construed to- 
gether with one requiring delivery to the addressee 
provided he resides within a certain distance from 
the station,*® and, in the absence of special provi- 
sion made by the sender for such delivery, there is 
no penalty for failure to deliver a message to an 
addressee residing beyond the statutory limits.2® So 
a provision requiring prompt delivery “where the 
regulations of the company require” such delivery 
does not apply where the message is addressed to 
a place beyond the company’s delivery limits;*° but, 
where the contract and regulations of the company 
require it to deliver by mail a prepaid message, it 
is liable on failure to do so.41 A statute requiring 
delivery of all messages, provided the addressees 
“reside” within a certain distance or within certain 
limits, does not apply to a failure to deliver a mes- 
sage to a nonresident temporarily within such lim- 
its,*? although he has given to the company an ad- 
dress within such limits at which he can be found;** 
but the nonresidence of the sendee is no excuse for 
not delivering the message to him when he ealls for 


34. Pollard v. Missouri, etc., Tel. 
Co., 90 S.W. 121, 114 Mo.App. 533. 
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it at the company’s office,t* and such a proviso in 
regard: to delivery does not protect the company for 
a breach of duty in regard to the transmission of 
the message, although the addressee may not live 
within such limits.4° The penalty cannot be imposed 
for breach of a custom of a local agent of the com- 
pany to deliver messages to addressees residing out- 
side the limits,#® but the company has been held 
liable in the absence of notice to the sender of the 
fact that the addressee lived a short distance beyond 
the free delivery limits and a demand for a deliv- 
ery charge.*? 


[§ 132] (8) Payment or Tender of Usual Charge. 
A statute imposing a penalty for failure to trans- 
mit on payment or tender of the usual charges does 
not apply unless such charges have been prepaid or 
tendered,** but the sender has a right, in the absence - 
of knowledge of the rate, to rely on the charge of 
the company’s agent as being correct,*® and he may 
recover the penalty if he has paid the amount de- 
manded, although it was not the usual charge.°°® 
Under a statute fixing a penalty for violating a 
provision requiring the company to receive and “up- 
on the usual terms, transmit” messages impartially, 
by accepting a collect message, the company waives 
requirement of payment in advance and is liable for 
the penalty for delay in transmission.®1 A message 
is prepaid within the meaning:of a penal statute, 
although the company’s sending agent has advanced 
the charges for the accommodation of the sender,*? 
but not where the sender merely signs duebills to 
be subsequently collected by the company.°? 


[§ 133] b. Discrimination. Penal statutes merely 
directing in substance that telegraph companies shall 
receive and transmit messages without diserimina- 
tion, and with impartiality and in good faith, and 
in the order received, without any express require- 
ment that the transmission shall be correct or 
prompt, are ordinarily construed as intended merely 


he at the time produced funds suffi- 
cient to pay for the message, and 


35. Cumberland Tel., etc., Co. v. 
Sanders, 35 So. 653, 83 Miss. 357. 


36. Bess v. Citizens’ Telephone Co., 
287 S.W. 466, 315 Mo. 1056. 


37. Vermilye v. Postal Telegraph 
Cable Co., 91 N.E. 904, 205 Mass. 598, 
30 L.R.A.N.S. 472. 

38. Western Union Telegraph Co. 
v. Klitzke, 89 N.E. 405, 45 Ind.App. 
550. 

39. Western Union Telegraph Co. 
v. Klitzke, supra. 


40. Western Union Tel. Co. v. Pow- 
ell, 26 S.E. 828, 94 Va. 268. 


41. Keeting v. Western Union Tel- 
egraph Co., 152 S.W. 95, 167 Mo.App. 
601. 

42. Western Union Tel. Co. v. Mur- 
phey, 22 S.H. 297, 96 Ga. 768; Western 
Union Tel. Co. v. Timmons, 20 S.EH. 
649, 93 Ga. 345. 


43. Western Union Tel. Co. v. Tim- 
mons, supra. 

44. Western Union Tel. Co. v. 
Mansfield, 20 S.E. 650, 98 Ga. 349. 

45. Horn v, Western Union Tel. 
Co., 15 S.E. 16, 88 Ga. 538. 

46. Western Union Telegraph Co. 
v. Walker Bros., 81 S.H. 74, 116 Va. 
255. 


crap Co., 157 S.W. 1138, 170 Mo.App. 


48. Western Union Tel. Co. v. Ry- 
als; 21° S.BE. 5738, 94 Ga. 336; Langley 
v. Western Union Tel. Co., 15 S.E. 291, 
88 Ga. 777; Western Union Tel. Co. 
v. Mossler, 95 Ind. 29; Moran v. 
Western Union Telegraph ‘Co., 172 S. 
W. 433, 186 Mo.App. 633; Nasep v. 
Western Union Telegraph Co., 168 S. 
W. 259, 184 Mo.App. 141; F. W. Brock- 
man Commission Co. v. Western Un- 
ion Telegraph Co., 163 S.W. 920, 180 
Mo.App. 626; Adcox v. Western Union 
Telegraph Co., 167 S.W..989, 171 Mo. 
App. 331; Wagner v. Western Union 
Telegraph Co., 1838 S.W. 91, 152. Mo. 
App. 369. 


fa] Message sent collect.—(1) The 

rule of the text applies where the 
message was sent collect. Langley 
v. Western Union Tel. Co., 15 S.E. 
291, 88 Ga. 777. (2) A telegraph com- 
pany, by sending a message collect, 
does not waive the right to rely on 
this provision of the statute in an 
action to recover a penalty. Langley 
v. Western Union Tel. Co., supra. 


[b] What constitutes tender.— 
Under Rev. St. (1909) § 3330, provid- 
ing that a telegraph company on pay- 
ment or tender of its charges shall 
promptly transmit all messages un- 
der penalty, no recovery can be had 
where the message was sent collect 


at the request of the sender, although 


stated that he would pay for it if the 
addressee did not, there being no le- 
gal tender. Adcox v. Western Union 
Telegraph Co., 157 S.W. 989, 171 Mo. 
App. 331. 

49. Wells v. Western Union Tele- 
graph Co., (Mo.App.) 262 S.W. 70. 


58. Wells v. Western Union’ Tele- 
graph Co., supra; Higbee v. Western 
Union Telegraph Co., 166 S.W. 825, 
179 Mo.App. 195. 


[a] Words incorrectly counted.— 
The sender of a telegram is entitled 
to recover the penalty imposed by 
Rev. St. (1909) § 3330, for delay in 
delivering a message, the charges on 
which had been prepaid, although the 
message contained the word “alright” 
written aS one word and counted, as 
such by defendant in estimating the 
charges. Higbee v. Western Union 
Telegraph Co., 166 S.W. 825, 179 Mo. 
App. 195 

51. Western Union Telegraph Co. 
v. Boegli, 115 N.E. 773, 187 Ind. 238 
{rev on other grounds 40 S.Ct. 167, 
251 U.S. 315, 64 L.Ed. 281]; Western 
Union Telegraph Co. v. Hadley, 119 N. 
E. 870, 69 Ind.App. 75. 

52. Western Union Telegraph Co. 
He Taylor, 104 N.H. 771, 57 Ind.App-. 

53. EF. W. Brockman Commission 
Co. v. Western Union Telegraph Co., 
163 S.W. 920, 180 Mo.App. 626. 
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to prevent partiality and discrimination between 
different patrons,°* and as applying only to inten- 
tional or willful acts,>> not including merely neg- 
ligent acts or omissions,®>*® such as a negligent fail- 
ure to transmit,®? delay in transmission or deliv- 
ery,°® error in transmission,®® or even a positive 
refusal to accept a message for transmission, due 
merely to negligence on the part of the operator 
in ascertaining whether the company has an office 
at the point of destination;®° but in some cases it 
has been held that, if the act or omission complained 
of is within the terms of the statute, it is not ma- 
terial whether it was intentional or merely negli- 
gent.*1 A refusal, owing to operators’ strike, to 
accept a message for transmission except subject 
to delay is not such an act of partiality, bad faith, 
or discrimination as to subject the company to the 
penalty.°2 A state railroad commission law, so far 
as it relates to the-prevention of abuses, extortions, 
and unjust discrimination, is applicable to common 
carriers of news and intelligence such as telegraph 
and telephone companies as well as to carriers of 
goods and passengers.®* 


[§ 134] c. Failure To Furnish Telephone Serv- 
ices. A denial of the right to a subscriber to use 
the telephone of another subscriber either in person 
or by agent does not in itself establish discrimina- 
tion,®* although denial of a telephone connection 


54. State v. Western Union Tel. 57. 
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attempted from the subscriber’s own instrument con- 
stitutes a prima facie case thereof.°> A statute im- 
posing a penalty upon a telegraph or telephone cor- 
poration which refuses to transmit messages with 
impartiality and in good faith in the order in which 
they are received does not apply to the removal of 
a subscriber’s telephone on his refusal to pay a 
disputed claim for past services,°® or to the refusal 
of the company to permit a complainant to talk on 
his telephone on the ground that his contract right 
to use it had expired,®? or to a failure of the 
company to. credit a subscriber with payment and 
its discontinuance of service after payment was 
shown,®® or to a refusal to make a connection from 
a pay station unless a coin is deposited in accord- 
ance with the printed instructions thereat.°® Such 
a provision imposes a penalty only when the acts or 
omissions are characterized by bad faith.7° A stat- 
ute requiring telephone companies to supply all ap- 
plicants for telephone connection and facilities with- 
out discrimination or partiality does not apply to 
a mere negligent or accidental omission to supply 
a telephone’! or to negligence in temporarily fail- 
ing to furnish service’? or to negligence or inatten- 
tion in failing to repair a patron’s telephone,‘* or 
to negligence in restoring a connection after the 
burning of a cable without intent to deprive the sub- 
seriber of the use of his telephone,’* or to a delay 


ing of Burns’ Ann. St. 1914, § 5781, 
imposing penalty for discrimination 


Western Union 


Co., 88 S.W. 834, 76 Ark. 124; Weaver 
vy. Grand Rapids, etc., R. Co., 65 N.W. 
225, 107 Mich. 300; Petze v. Western 
Union Tel. Co., 112 N.Y.S. 516, 128 N. 
Y.App.Div. 192; Gifford v. Glen Tel. 
Co., 106 N.Y.S. 53, 54 Mise. 468; 
Hearn v. Western Union Tel. Co., 73 
N.Y.S. 1077, 36 Misc. 557; Wichel- 
man v. Western Union Tel. Co., 62 N. 
Y.S. 491, 30 Misc. 450. 


55. State v. Western Union Tel. 
Co., 88 S.W. 834, 76 Ark. 124; Weaver 
v. Grand Rapids, etc., R. Co., 65 N.W. 
225, 107 Mich. 300; Wichelman_v. 
Western Union Tel. Co., 62 N.Y.S. 
491, 30 Misc. 450. 


[a] Unintentional overcharge.—A 
statute requiring every telegraph 
company to transmit such messages 
as may be tendered to it at the price 
customarily asked without discrimi- 
nation, does not impose liability on a 
telegraph company for exacting a fee 
for transmitting a return message 
when it was prepaid, if it did not in- 
tentionally do so. State v. Western 
Union Telegraph Co., 142 S.W. 1149, 
101 Ark. 600. 


56. State v. .Western Union Tel. 
Co., 88 S.W. 834, 76 Ark. 124; Frauen- 
thal v. Western.Union Tel. Co., 6 S. 
W. 236, 50 Ark. 78; Weaver v. Grand 
Rapids, ete., R. Co., 65 N.W. 225, 107 
Mich. 300; Hearn v. Western Union 
Tel. Co., 73 N-Y.S. 1077, 36 Misc. 557. 


[a] Im Indiana (1) the same con- 
struction was formerly placed on a 
similar statute (Western Union Tel. 
Co. v. Jones, 18 N.H. 529, 116 Ind. 361; 
Hadley v. Western Union Tel. Co., 15 
N.E. 845, 115 Ind. 191; Western Union 
Tel. Co. v. Swain, 9 N.E.'927, 109 Ind. 
405; Western Union Tel. Co. v. Steele, 
9 N.E. 78, 108 Ind. 163); (2) but later 
cases construe it as applying to mere 
negligence if within the terms of the 
statute (Western Union Tel. Co. v. 
Braxtan, 74 N.H. 985, 165 Ind. 165; 
Western Union Tel. Co. vy. Ferguson, 
60 N.E. 679, 157 Ind. 37). 


Tel. Co., 6 S.W. 236, 50 Ark. 78. 


58 Hearn v. Western Union Tel. 
Co., 73 N.Y.S. 1077, 36 Misc. 557. 


59. Wichelman v. Western Union 
Tel. Co., 62 N.Y.S. 491, 30 Misc. 450. 


60. State v. Western Union Tel. 
Co., 88 S.W. 884, 76 Ark. 124. 


61. Western Union Tel. Co. v. 
Braxtan, 74. N.E. 985, 165 Ind. 165; 
Western Union Tel. Co. v. Ferguson, 
60 N.ES 679, 157 Ind. 37° [disappr 
Western Union Tel. Co. v. Jones, 18 
N.E. 529, 116 Ind. 361; Western Union 
Tel Co, Vv... Swain, 9 NiRe 927s 109 
Ind. 405; Western Union Tel. Co. v. 
Steele, 9 N.E. 78, 108 Ind. 163]; Wood 
v. Western Union Tel. Co., 59 Mo.App. 
236; Burnett v. Western Union Tel. 
Co., 39 Mo.App. 599. 


[a] Thus, under the Indiana stat- 
ute it is held that telegraph compa- 
nies are required, under penalty, to 
receive and transmit messages: 
First, with impartiality and in good 
faith; second, in the order of time 
in which they are received; and third, 
without discrimination in rates or 
conditions of service; and that, even 
conceding that the first and third re- 
quirements can be violated only by 
intentional acts, the second may be 
by negligence as well as by design. 
Western Union Tel. Co. v, Ferguson, 
60 N.BH. 679, 157 Ind. 37. 


62. Petze v. Western Union Tel. 
Co., 112 N.Y.S. 516, 128 App.Div. 192, 


63. Western Union Telegraph Co. 
v. State, 124 N.W. 937, 86 Neb. 17. 


64. Knések v. Crown Point Tele- 
pane Co., 147 N.B. 291, 82 Ind.App. 


[a] Mllustration.—Where plaintiff 
subscriber called daughter who was 
working in an office of another sub- 
scriber and asked her to call fire de- 
partment, by ‘refusal to connect fire 
department with office phone discrim- 
ination against plaintiff within mean- 


was not shown there being no pre- 
sumption or showing that plaintiff 
was entitled.to its use personally or 
through agent. Knesek v. Crown 
Point Telephone Co., 147 N.E. 291, 
82 Ind.App. 603. 


65. Knesek v. Crown Point Tele- 
phone Co., supra, 


66. Saltzburg v. Utica Home Tele- 
phone Cos 144 N.Y.S. 309, 159 App. 
iV ols 


67. Kevand v. New York Tele- 
phone Co., 145 N.Y.S. 414, 159 App. 
Fan} 628 [aff 118 N.E, 1064, 224 N.Y. 
Jo]. 


68. Rose v. New York Telephone 
Co., 152 N.Y:S. 827, 167 App. Div. 6S 
[rev 147 N.Y.S. 1021]. 


69. Gifford v. Glen Tel. 
N.Y.S. 538, 54 Misc. 468, 


[a] Thus, if a person, contrary to 
the printed instructions, deposits his 
money in the slot while the receiver 
is hung up, so that the operator can- 
not hear the coins register, the com- 
pany is not liable for the penalty in 
case the operator refuses to make 
the connection unless another de- 
posit is made with the receiver down. 
Gifford v. Glen Tel. Co., 106 N.Y.S. 
538, 54 Misc. 468. 


70. Meyers v. Western Union Tel- 
se yene Co., 143 N.Y.S. 574, 82 Misc. 
266. 


Co., 106 


71. Cumberland Tel., ete, Co. v. 
Kelly, 160 F. 316, 87 C.C.A. 268, 15 
Ann.Cas. 1210. 


72. Southwestern Telegraph & Tel- 
ephone Co. v. Garrigan, 156 S.W. 447, 
107 Ark. 611. 


73. Southwestern Telegraph & Tel- 
ephone Co. v. Murphy, 140 S.W. 720, 
100 Ark. 546. 


74 Southwestern Telegraph & Tel- 
ephone Co. v. Fendley, 184 S.W. 424, 
123 Ark. 197. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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caused by the fact that the cable leading to plain- 
tiffs district was full, the company conducting its 
business in the usual and approved manner.7®> To 
create liability under such a statute, the failure to 
install a telephone’® or to furnish service?? must 
be willful. The company has no right to refuse 
Service upon the ground of failure to pay for past 
service’® and, on the other hand, a patron cannot 
refuse to pay for future service on the ground that 
he is entitled to credit for inefficient past service.7® 
A statute imposing a penalty for discrimination 
between persons within the same class, entitled to 
telephone service within the established limits of 
the telephone company, does not apply to one who 
moves within the established limits of the company 
who demands service under a contract made while 
residing outside of the established limits.8° The 
fact that a telephone company, which is under no 
duty to extend its lines beyond the limits of a city, 
made extensions for the accommodation of one or 
two persons does not entitle another outside resident 
to. demand the same service and render a refusal to 
comply with his demand an unlawful discrimina- 
tion.*t The rule of strict construction of penal stat- 
utes®? is applicable to statutes fixing penalties for 
discrimination,®® and, accordingly, a statute prohib- 
iting merely a discrimination in facilities and con- 
nections will not be extended to prohibit a discrim- 
ination in rates.84 A statute imposing a penalty 
for failing to serve all applicants impartially with- 
in a certain time after written demand therefor does 
not entitle plaintiff to the penalty where a discrim- 
ination against him ceased within the specified time 
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after demand.*® A company which has incurred a 
penalty by refusal to furnish service, may prevent 
the inerease thereof by offering to render service.*® 
The subseriber, before he can sue for a penalty, must 
comply or offer to comply with the reasonable reg- 
ulations of the company which may include payment 
for services in advance.’? 


[§ 135] d. Construction and Maintenance.*® An 
action for a statutory penalty for failure to comply 
with the order of a city council to connect up two 
telephone lines lies, even though the part of the or- 
der attempting to fix compensation on messages orig- 
inating outside the city is void, the part requiring 
the companies to make the connection being valid.®® 
In, such case it is not necessary for recovery that a 
message should have been offered for transmission.°° 
A telephone company which places its poles along 
a highway at places designated by the highway com- 
missioners is not liable to a statutory penalty for 
obstructing the highway,°! but, if the commission- 
ers refuse to make such designation, although re- 
quested to do so, the company acts at its peril in 
placing its poles,®? and, if they interfere with the 
use of the highway, the company may be proceeded 
against for obstructing it without being first notified 
by the commissioners to move the poles.®* 


[§ 136] 3. Extraterritorial Effect.°* Statutes im- 
posing penalties on telegraph companies have no 
extraterritorial effect,2> and none can be given by 
agreement of the parties,®* and so there can be no 
recovery in one state of a penalty incurred under 
the laws of another state,°* or for an act or omission 


75. Cumberland Tel., 
Kelly, supra. 


76. Rice Belt Telephone Co. v. 
Malcolm, 199 S.W. 76, 131 Ark. 227. 


77. Hill v. Southwestern Telegraph 
& Telephone Co., 172 S.W. 1151, 117 
Ark. 104. 


78. Southwestern Telegraph & Tel- 
ephone Co. v. Murphy, 140 S.W. 720, 
100 Ark. 546. 


79. Southwestern Telegraph & Tel- 
ephone Co. v. Murphy, supra. 


80. Montgomery v. Southwest Ar- 
kansas Telephone Co., 161 S.W. 1060, 
110 Ark. 480. 


[a] Ilustration.—A telephone 
company is not liable for the penal- 
ties for refusal to continue giving 
telephone service, under its contract 
to furnish Service to a rural line, to 
a person who moved from his resi- 
dence on the rural line to a residence 
within the city limits, and connected 
his new residence with the rural line. 
Montgonrry v. Southwest Arkansas 
Telephone Co., 161 S.W. 1060, 110 Ark. 
480. 


ete, Co. v. 


81. Younts v. Southwestern Tele- 
graph & Telephone Co., 192 F. 200, 
205. 


82. See supra § 129. 


83. Van Arsdall v. Indiana Bell 
Telephone Co., 151 N.E. 19, 84 Ind. 
App. 257. 


84. Van Arsdall v. Indiana Bell 
Telephone Co., supra. 


[a] ‘Thus a person charged the 
telephone rate fixed by the public 
service commission may not recover 
the penalty on account of the fact 
that others are charged less. Van 
Arsdall v. Indiana Bell Telephone Co., 


[62 C. J.—9] 


151 N.E. 19, 84 Ind.App. 257. 


85. Clemens v. Southwestern Bell 
aereehene Co., 2038 S.W. 16, 138 Ark. 


86. Danaher v. Southwestern Tele- 
graph & Telephone Co., 127 S.W. 963, 
94 Ark. 533, 30 L.R.A.N.S. 1027. 


87. Southwestern Telegraph & Tel- 
ephone Co. v. Murphy, 140 S.W. 720, 
100 Ark. 546. 


88. Application of statutes prohib- 
iting discrimination to failure to 
maintain service see supra § 134. 


89. Southwestern Telegraph & Tel- 
ephone Co. v. State, (Civ.App.) 150 
S.W. 604 [aff 207 S.W. 308, 109 Tex. 
Sauls 


90. Southwestern Telegraph & Tel- 
ephone Co. v. State, supra. 


91. 
etc., Co. v. Towando, 77 N.E. 456, 221 
Ill. 299 [aff 123 Ill.App. 55]. 


92. Inter-State Independent Tel., 
ete., Co. v. Towando, supra. 


93.- Inter-State Independent Tel., 
etc., Co. v. Towando, supra. 


94. Penalties interfering with in- 
terstate commerce see Commerce § 
103. 


95. Western Union Tel. Co. v. Car- 
ter, 60 N.E. 305, 156 Ind. 531; West- 
ern Union Tel. Co. v. Reed, 96 Ind. 
195; Carnahan v. Western Union Tel. 
Co., 89 Ind. 526, 46 Am.R. 175; West- 
ern Union Telegraph Co. v. Taylor, 
104 N.E. 771, 57 Ind.App. 93; West- 
ern Union Telegraph Co. v. Gilkinson, 
90 N.E. 650, 46 Ind.App. 29; Taylor 
v. Western Union Tel. Co., 64 N.W. 
660, 95 Iowa 740; Connell v. Western 
Union Tel. Co., 18 S.W. 883, 108 Mo. 
459; Adcox v. Western Union Tele- 


Inter-State Independent Tel., | 


graph Co., 157 S.W. 989, 171 Mo.App. 
331; Wagner v. Western Union Tele- 
graph Co., 133 S.W. 91, 152 Mo.App. 
369; Western Union Telegraph Co. 
v. Davis, 75 S.E. 766, 114 Va. 154. 


[a] Message sent from within 
state and delivered within from of- 
fice without.—Code (1904) § 1294-h 
(6) does not authorize imposition of 
a penalty against a telegraph com- 
pany for neglect to deliver within the 
State a telegram sent from a tele- 
graph office within the state to an 
office just outside the state, although 
the company customarily delivered 
messages from the latter office to the 
adjoining town within the state in 
which the addressee resided. West- 
ern Union Telegraph Co. v. Davis, 75 
S.H. 766, 114 Va. 154. 


[b] Nondelivery of message from 
another state.—(1) A telegraph com- 
pany is not subject to a penalty pro- 
vided by the laws of one state for 
failing to transmit a message to that 
state from a point in another state. 
Western Union Tel. Co. v. Reed, 96 
Ind. 195. (2) Thus the amendment 
in 1907 of the statute now embodied 
in Rev. St. (1909) § 3330, so as to re- 
quire telegraph companies diligently 
to, “transmit and deliver’ messages, 
instead of merely diligently to ‘‘trans- 
mit’ them, does not authorize recov- 
ery of the penalty prescribed by that 
section for failing to deliver a mes- 
sage sent from another state under 
a contract made there. Wagner v. 
Western Union Telegraph Co., 133 S. 
W. 91, 152 Mo.App. 369. 


96. Western Union Telegraph Co. 
v. Davis, 75 S.H. 766, 114 Va. 154. 


97. Taylor v. Western Union Tel, 
Co., 64 N.W. 660, 95 Iowa 740. 


fa] Thus a South Dakota penalty 


} 
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occurring beyond the borders of the state where the 
action is brought and by the laws of which the pen- 
alty is provided.°* Where the fault occurs entirely 
within a state, however, the penalty fixed by the laws 
thereof may be recovered.®® Thus, when there is 
an entire failure to transmit the message, the fault 
oceurs within the state and the penalty may be re- 
covered notwithstanding it was addressed to a per- 
son in another state.t A statute penalizing a com- 
pany for failure to deliver a message applies to a 
telegram sent between points wholly within the state, 
although transmitted through a relay office outside 
the state.? 

Exc'usive federal jurisdiction. Statutes of a state 
imposing penalties on telegraph companies for 
failure to deliver a message are inoperative as to 
territory within the state under the exclusive leg- 
islative power of congress.® 

[§ 137] C. Who May Recover.* The question as 
to what person or persons may sue to recover a 
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statutory penalty depends on the terms of the stat- 
ute.> Under some of the statutes imposing penalties 
on telegraph companies, the right to recover is lim- 
ited to the sender of the message and does not in- 
clude the addressee,* and some statutes have been 
so construed, although applying in terms to “any 
party aggrieved;”? but under other statutes the 
action may be brought to recover the penalty by ei- 
ther the sender of the message or the addressee.* A 
third person who is neither the sender nor the ad- 
dressee may in some jurisdictions recover the pen- 
alty where. the message shows or the company is 
otherwise informed of his beneficial interest there- 
eal, 


[§ 138] D. Defenses. Ordinarily it seems that 
the same defenses are available in actions to recover 
penalties as in actions for damages.*° In such 
actions it has been held that, to excuse a delay in 
transmission or delivery, the company may inter- 
pose the defense of office hours,1? storms and at- 


[§§ 136-138 


$s not recoverable in Iowa. Taylor v. 
Western Union Tel. Co., 64 N.W. 660, 
95 Iowa 740. 


9s. U.S.—Western Union Tel. Co. 
v. James, 16 S.Ct. 934, 162 U.S. 650, 
40 L.Ed. 1105; Western Union Tel. 
Co. v. Pendleton, 7 S.Ct. 1126, 122 U.S. 
347, 30 L.Md. 1187 [rev 95 Ind. 12, 48 
Am.R. 692]. 


Ind.—Western Union Tel. Co. v. 
Carter, 60 N.E. 305, 156 Ind. 531; 
Rogers v. Western Union Tel. Co., 24 
N.B. 157, 122 Ind. 395, 17 Am.S.R. 
373; Western Union Tel. Co. v. Reed, 
96 Ind. 195; Carnahan v. Western 
Union Tel. Co., 89 Ind. 526, 46 Am.R. 
175. But see Western Union Tel. Co. 
v. Hamilton, 50 Ind. 181 (holding it 
immaterial where the act or omission 
occurred, the penalty being imposed 
because the company violated the 
contract). 


Mo.—Connell v. Western Union Tel. 
Co., 18. S.W. 883, 108 Mo. 459; Rixke 
v. Western Union Tel. Co., 70 S.W. 
265, 96 Mo.App. 406. 


- N.Y.—Hearn v. Western Union Tel. 
Co., 73 N.Y.S. 1077, 36 Misc. 557. 


Okl.—Butner v. Western Union Tel. 
Co., 37 P. 1087, 2 Okl. 234. 


[a] Rule applied.—The company 
is not liable for failing to deliver in 
another state a message transmitted 
from a point in the state imposing the 
penalty. Western Union Tel. Co. v. 
Carter, 60 N.E. 305, 156 Ind. 531; Con- 
nell v. Western Union Tel. Co., 18 S. 
W. 883, 108 Mo. 459. 


99. Western Union Telegraph Co. 
v. Taylor, 104 N.E. 771, 57 Ind.App. 


93; Western Union Telegraph Co. v. 
de 90 N.E. 650, 46 Ind.App. 
a; 


1. Western Union Telegraph Co. 
v. Gilkinson, supra. 


2. Western Union Telegraph Co. 
v. White, 74 S.E. 174, 113 Va. 421. 


3. Western Union Telegraph Co. 
v. Chiles, 29 S.Ct. 613, 214 U.S. 274, 
53 L.Ed. 994 [rev 57 S.B. 587, 107 Va. 


60]. 

[a] mer. yard.—Va. Code (1904) 
§ 1294h c 6, imposing a penalty on 
telegraph companies for failure to 
deliver messages, is inapplicable in 
case of a telegraph company’s failure 
to deliver a message sent from a 
point within the state to a naval offi- 
cer stationed at the Norfolk Navy 
Yard, which was under the exclusive 


jurisdiction of the federal govern- 
ment. Western Union Telegraph Co. 
v. Chiles, 29-'S:Ct.).613,, (214° 0S. 274; 
eo 994 [rev 57 S.E. 587, 107 Va. 


4 Parties to actions see infra § 


5. Thompson v. Western Union 
Tel. Co., 82 N.Y.S. 675, 40 Mise. 443. 


Strict construction of statutes as 
to persons entitled to enforce liabil- 
ity for penalty see supra § 129. 


6. Thurn v. Alta Tel. Co., 15 Cal. 
472; Western Union Tel. Co. v. 
Brown, 8 N.E. 171, 108 Ind. 538; West- 
ern Union Tel. Co. v. Kinney, 7 N.E. 
191, 106 Ind. 468; Western Union Tel. 
Co. v. Reed, 96 Ind. 195; Thompson 
v. Western Union Tel. Co., 82 N.Y.S. 
675, 40 Misc. 443. And see cases in- 
fra this note. 


[a] Rule apvlied under statute 


reading: (1) ‘The person or persons 
sending or desiring to send.” Thurn 
v. Alta Tel. Co., 15 Cal. 472; Thomp- 


son v. Western Union Tel. Co., 82 N. 
Y.S. 675, 40 Mise. 443. (2) “The per- 
son whose dispatch is neglected or 
postponed.” Western Union Tel. Co. 
v. Brown, 8 N.E. 171, 108 Ind. 538. 


_ [b] Sender in fact of a telegram 
is the proper party to sue for the 
penalty given by Rev. St. (1919) § 
101386, even though he signs the name 
of another to the telegram, it being 
immaterial to the telegraph company 
who the sender is in such an action. 
Wilkinson v. Western Union Tele- 
graph Co., 229 S.W. 817, 206 Mo.App. 


[c] Message transferred to other 
line.—(1) Under a statute imposing a 
penalty for the benefit of “the person 
or persons sending or desiring to send” 
messages, it has been held that, where 
a message is filed for transmission 
with the A company for a point not on 
its line, and is transferred by it to 
the B company, and the B company is 
guilty of a breach of duty, the proper 
plaintiff in an action against the B 
company is not the original sender of 
the message, but the A company. 
Thurn v. Alta Tel. Co., 15 Cal. 472. 
(2) So_another telegraph company 
which desires to forward a message 
to a point beyond the terminus of its 
own line, over the line of another 
company, is the party desiring to send 
the message and may sue the con- 
necting company for a failure or re- 
fusal to transmit the same, the words 


“person or persons,” as used in the 
statute, including corporations, U.S. 
Telegraph Co. v. Western Union Tel. 
Co., 56 Barb. (N.Y.) 46. 


[d] Gne who directs message to 
be forwarded to him at another ad- 
dress does not thereby make himself 
the sender of the message forwarded. 
Western Union Tel. Co. v. Kinney, 7 
N.E. 191, 106 Ind. 468. 


7. Western Union Tel. Co. v. Fer- 
guson, 60 N.E. 679, 157 Ind. 87; Had- 
ley v. Western Union Tel. Co., 15 N.E. 
845, 115 Ind. 191; Western Union Tel. 
Co... vi ‘Troth, 84 N.B. 727, 438 Ind: 
App: if, > 


[a] Reason for this construction 
is that it is designed merely to pre- 
vent partiality and discrimination be- 
tween different’ patrons of the com- 
pany, and that only those giving or 
offering business to the company can 
rightly be called its patrons. Had- 
ley v. Western Union Tel. Co., 15 N.E. 
845, 115 Ind. 191. 


[b] Party both sender and receiv- 
er.— Where a message was deposited 
by plaintiff through plaintiff’s agent 
in one city for transmission to plain- 
tiff through plaintiff's agent in an- 
other, plaintiff was both sender and 
receiver and is the party aggrieved 
within the contemplation of Burns 
St. Annot. (1914) §§ 5780, 5781, and 
entitled to recover the penalty pro- 
vided by statute for failure to de- 
liver with impartiality and good faith, 
etc. Western Union Telegraph Co. v. 
Boegli, 115 N.E. 773, 187 Ind. 288 
{rev on other grounds 40 S.Ct. 167, 
251 U.S. 315, 64 L.Ed. 281]. 


[c] That different name was sign- 
ed to the telegram will not prevent a 
recovery, if it is shown that the mes- 
Sage was in fact written and sent by 
plaintiff and that he was the contract- 
ing and real party in interest. West- 
ern Union Tel. Co. v. Troth, 84 N.E. 
727, 43 Ind.App. 7. 


8 See statutory provisions. See 
also Western Union Tel. Co. v. Tyler, 
18 S.E. 280, 90 Va. 297, 44 Am S.R. 
910 [error dism 17 S.Ct. 1002 mem, 
41 L.Ed. 1180 mem] (holding that 
commonwealth has no interest in pen- 
alty under such statute). 


9. Western Union Telegraph Co. vy. 
Smith, 143 S.E. 147, 38 Gahan, 26. 


10. See cases infra this section. 


11. Western Union Tel. (Co. 
Harding, 3 N.B. 172, 103 Ind. $05." 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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mospheric conditions rendering it impossible to 
transmit the message,!* that its wires were out of 
order provided it also shows that plaintiff was so 
notified,** or contributory negligence on’ the part 
of plaintiff in failing to give a correct or definite 
address.1# Although there is authority to the con- 
trary,’® it has been held that a failure to comply 
with a stipulation requiring the presentation of 
claims within a certain time is available as a de- 
fense in an action for a penalty, as well as in actions 
to recover damages,'® but a stipulation requiring 
the presentation of claims for “damages,” and not 
specifically referring to penalties, has been construed 
as not applying in actions to recover penalties.17 
The stipulation is waived by refusal of demand for 
payment based on some other ground.t® It is no 
bar to an action for a penalty that the company 
has refunded the amount received by it for the serv- 
ice undertaken,!® or has paid the expenses incurred 
by plaintiff by reason of its negligence or default,?° 
unless it was agreed that such payment was made 
and accepted in full settlement of all claims against 
the company.?! 


Construction and maintenance. It is a good de- 
fense to an action for a penalty for violation of a 
requirement that a certain office be kept open that 
to require such office to be open is a violation of 
the due process clause of the federal and state con- 
stitutions;?? but it is no defense to an action for 
the statutory penalty for noncompliance by a tele- 
phone company with the order of a city couneil that 
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it make connection with the line of another com- 
pany for transmission of messages that it has made 
unsuccessful efforts with the other company to ar- 
range for a proper distribution of the compensation 
for handling messages.?* 


[§ 139] HE. Actions To Recover Penalties—1. 
Joinder of Actions. An action by a city against a 
telegraph company to recover a penalty for erecting 
poles without a license cannot be properly joined 
with an action for the license fee.?+ 


[§ 140] 2. Parties. The question as to what per- 
son or persons are entitled to sue to reeover the 
penalty depends upon the provisions of the stat- 
ute;"® but such persons may in the absence of a 
contrary provision of the statute sue in their own 
names and need not bring the action in the name of 
the state;*® and, where the message was sent by 
two persons who are jointly interested in the cause 
of action stated, they may join as coplaintiffs in the 
same suit.27 A company receiving a dispatch for 
transmission and a connecting company by which 
it should have been delivered cannot be joined as 
defendants in an action for a penalty, where the 
action is for an alleged default of each soparately, 
and no joint default or joint conduct of business is 
alleged.?$ 


{§ 141] 3. Pleading. The complaint in an action 
to recover a penalty must allege all facts necessary 
to bring the ease clearly within the application of 
the statute,?® and, accordingly, under controlling 


12. Taylor v. Western Union Tele 
erank Co., 168 S.W._ 895, 181 Mo.App 
288. 

"18. Robertson vy. Western Union 
Telegranh Co., 172 S.W. 60, 186 Mo. 
App. 281. 

14. Western Union Tel. Co. v. Pat- 
rick, 18 S.E. 980, 92 Ga. 607, 44 Am. 
S.R. 90. 


15. Mathis v. Western Union Tel. 
Co., 21 S.E. 564, 94 Ga. 338, 47 Am.S. 
R. 167. 


[a] Bule applied, although the 
stipulation expressly included penal- 
ties as well as damages. Mathis v. 
Western Union Tel. Co., 21 S.E. 564, 
1039, 94 Ga. 338, 47 Am.S.R. 167. 


16. Ind.—wWestern Union Tel. Co. 
v. Yopst, 20 N.E. 222, 118 Ind. 248, 3 
L.R.A. 224; Western Union Tel. Co. v. 
Jones, 95 Ind. 228, 48 Am.R. 713; 
Western Union Tel. Co. v. Meredith, 
95 Ind. 93; Western Union Tel. Co. v. 
Yopst, 11 N.E. 16. 


Miss.—Clement v. Western Union 
Tel. Co., 27 So. 603, 77 Miss. 747. 


Mo.—Kendall v. Western Union 
Tel. Co., 56’Mo.App. 192; Montgomery 
v. Western Union Tel. Co., 50 Mo.App. 
591; Barrett v. Western Union Tel. 
Co., 42 Mo.App. 542. 

S.D.—Kirby v. Western Union Tel. 
Co., 65 N.W. 37, 7 S.D. 623, 46 Am.S.R. 
765, 30 L.R.A. 621, 624. 


Tenn.—Western Union Tel. Co. v. 
Greer, 89 S.W. 327, 115 Tenn. 368, 1 
L.R.A.N.S. 525. 


Va.—Western Union Tel. Co. v. 
Powell, 26 S.E. 828, 94 Va. 268. 
17. Western Union Tel. Co. v. 


Cobbs, 1 S.W. 558, 47 Ark. 344, 58 
Am.R. 756; Western Union Tel. Co. 
v. James, 16 S.B. 83, 90 Ga. 254 [aff 
16 S.Ct. 934, 162 U.S. 650, 40 L.Ed. 
1105]; Western Union Tel. Co. Vv. 
Cooledge, 12 S.E. 264, 86 Ga. 104. But 


see Western Union Tel. Co. v. Jones, 
95 Ind. 228, 48 Am.R. 713 (holding 
that the word ‘‘claims’”’ embraces ev- 
ery species of legal demands, and the 
word ‘‘damages” is broad enough to 
include the statutory penalty). 


18. Western Union Telegraph Co. 
v. Yopst, (Ind.) 11 N.E. 16. 


[a] Thus, where the agent of a 
telegraph company, in response to the 
demand of the sender of a message, 
notifies the sender ‘that no payment 
will be made of the penalty for the 
reason that the contract was illegal, 
because made on Sunday, such notice 
will be deemed a waiver of the stipu- 
lation requiring a written claim to be 
presented within sixty days. West- 
ern Union Tel. Co. v. Yopst, (ind.) 
11 N.E. 16. 


19. Western Union Tel. Co. v. 
Brightwell, 21 S.E. 518, 94 Ga. 434; 
Western Union Tel. Co. v. Moss, 21 
S.E. 63, 93 Ga. 494; Western Union 
Tel. Co. v. Buchanan, 35 Ind. 429, 9 
Am.R. 744. 


20. Western Union Tel. Co. v. Tay- 
Ae 11 S.E. 396, 84 Ga. 408, 8 L.R.A. 


21. Western Union Tel. Co. v. Tay- 


lor, supra; Western Union Tel. Co, 
ye aCe, 385 Ind. 429, 9 Am.R. 
744, 


22. Western Union Tel. Co. v. Mis- 
sissippi Railroad Commission, 21 So. 
15, 74 Miss. 80. 


23. Southwestern Telegraph & 
Telephone Co. v. State, (Civ.App.) 
150 S.W. 604 [aff 207 S.W. 308, 109 
Tex. 331]. 

24, Chester v. Philadelphia, 
Tel. Co., 1 Pa.Dist. 142. 

25. See supra § 137. 


26. Western Union Tel. Co. v. Ty- 


etc., 


Ed. 1180]. 


27. Western Union Tel. Co. v. Huff, 
26 N.E. 85, 102 Ind. 535. 

28. Chandler v. Western 
Tel. Co., 21 S.E. 832, 94 Ga. 422 


29. Ga.—Greenberg v. Western 
aoe Tel. Co., 15 S.E. 651, 89 Ga. 


Union 


Ind.—Reese v. Western Union Tel. 
Co., 24 N.H. 163, 123 Ind. 294, 7 L.R.A. 
583; Western Union Tel. Co. v. Kin- 
ney, 7 N.E. 191, 106 Ind. 468; West- 
ern Union Tel. Co. v. Mossler, 95 Ind. 
29; Western Union Tel. Co. v. Axtell, 
69 Ind. 199. 


Mo.—Bradshaw v. Western Union 
Tel. Co., 181 S.W. 912, 150 Mo.App. 
711; Pollard v. Missouri, etc., Tel. 
Co., 90 S.W. 121, 114 Mo.App. 533; 
Rixke v. Western Union Tel. Co., 70 
S.W. 265, 96 Mo.App. 406; Wood v. 
prostony Union Tel. Co., 59 Mo.App. 
236. 


N.C.—Mayo v. Western Union Tel. 
Co., 16 S.E. 1006, 112 N.C. 343. 


Va.—Western Union Telegraph Co. 
v. Powell, 26 S.E. 828, 94 Va. 268. 


And see cases infra this note. 


[a] Complaint held sufficient.— 
Danaher v. Southwestern ‘Verezgraph 
& Telephone Co., 209 S.W. 74, 137 Ark. 
324; Stafford v. Western Union Tel. 
Co., 73 EF. 273; Smith v. Western 
Union Tel. Co., 19 S.E. 979, 94 Ga. 
441; Western Union Tel. Co. v. Adams, 
87 Ind. 598, 44 Am.R. 776; Western 
Union Tel. Co. v. Roberts, 87 Ind. 377; 
Western Union Tel. Co. v. Griffin, 27 
N.H. 118, 1 Ind.App. 46. 


{b] Failure to construct or main- 
tain.—Where two phone companies, 
ordered to make physical connection 
and interchange service pursuant to 
Acts 30th Leg. (1st Extra. Sess.) ¢ 


ler, 18 S.H. 280, 90 Va. 297, 44 Am.S.R.| 12, refused to do so, the complaint of 


910 [error dism 17 S.Ct. 1002, 4, L. 


the state seeking the penalty there- 
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statutes, it has been held necessary to allege deliv- 
ery of the message at an office of the company,°° 
payment or tender of the usual charge,*? that de- 
fendant was engaged in telegraphing for the pub- 
lic,?2 that the negligence or default complained of 
occurred within the state,?* and that the addressee 
lived within the statutory delivery limits.** 
“ypon the arriv- 
al” of the message at the point of destination, the 
complaint must allege that the message arrived at 
Where the penalty is for failure to 
“transmit,” a complaint alleging a failure to “trans- 
It is not necessary, how- 
ever, for the complaint to follow the exact language 


under a statute requiring delivery 


such point.*® 


mit and deliver” is bad.*° 


for is not demurrable for failure to 


allege, as was the fact, that one com- 
pany had attempted to_ comply. 
Southwestern Telegraph & Telephone 
Co. v. State, 207 S.W. 308, 109 Tex. 
337 [aff (Civ.App.) 150 S.W. 604]. 


30. Bradshaw v. Western Union 
Telegraph Co., 131 S.W. 912, 150 Mo. 
App. 711. 


[a] Thus a petition in an action 
under Rev.-St./(1909) § 3330, impos- 
ing a penalty on a telegraph company 
for its failure to deliver messages 
promptly and requiring every_tele- 
graph company to provide sufficient 
facilities at all of its offices for the 
discharge of its business, which does 
not allege that the message was de- 
livered at any office of a telegraph 
company, but which simply states 
that at a city the sender delivered to 
the agent of the company a message, 
is fatally bad. Bradshaw v. Western 


Union Telegraph Co., 131 S.W. 912, 150 


Mo.App. 711. 

31. Western Union Telegraph Co. 
v. Mossler, 95 Ind. 29; Wood v. West- 
ern Union Tel. Co., 59 Mo.App. 236. 
And see cases infra this note. 

fa] Bule applied.—W here the 
statute requires telegraph companies 
to transmit messages ‘fon payment or 
tender of their usual charges,” it is 
not sufficient to allege that a certain 


sum was paid, without any allegation, 


that such sum was the usual charge. 
Wood v. Western Union Tel. Co., 59 


Mo.App. 236. i 


[b] Complaint held sufficient.—A 
petition in an action against a tele- 
graph company for the penalty im- 
posed by Rev. St. (1909) § 3330, for 
failure promptly to deliver a message, 
which alleges that the amount paid 
by plaintiff to the company to trans- 
mit the message was the sum demand- 
ed and charged for its transmission 
and delivery, is sufficient as against 
the objection that it does not allege 
that the amount paid was the usual 
charge for the service. Bradshaw v. 
Western Union Telegraph Co., 131 S. 
W. 912, 150 Mo.App. 711. 


32. Western Union Telegraph Co. 
v. Axtell, 69 Ind. 199. And see cases 
infra this note. 


[a] Thus (1) under the Indiana 
statute, which applies in terms to 
companies “engaged in telegraphing 
for the public,” it must be alleged that 
defendant company was so engaged, 
and it is not sufficient to allege that 
defendant was “‘engaged in the busi- 
ness of transmitting telegraphic mes- 
sages for hire’? (Western Union Tel. 
Co. v. Axtell, 69 Ind. 199); (2) but if 
the complaint alleges that defendant 
was engaged in telegraphing for the 
public, it is not necessary also to al- 
lege that it was so engaged for hire 
(Western Union Tel. Co. v. Scirele, 
2 N.E. 604, 103 Ind. 227). 
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So, 


alleged.** 


[b] Averments reasonably in- 
ferred.—In an action for a penalty for 
delay in the delivery of a telegram 
in violation of Burns St. Annot. 
(1914) § 5780, averments of the com- 
plaint, from which an absent aver- 
ment that defendant was engaged in 
doing a general telegraph business 
might be reasonably inferred, were 
sufficient. Western Union Telegraph 
Co. v. Hadley, 119 N.E. 870, 69 Ind. 
App. 75. 


33. Rixke v. Western Union Tele- 
graph Co., 70 S.W. 265, 96 Mo.App. 
406. And see cases infra this note. 


[a] Complaint held  sufficient.— 
Western Union Telegraph Co. v. Gil- 
kinson, 90 N.E. 650,-46 Ind.App. 29; 
Hewitt v. Western Union Telegraph 
Co., 157 S.W. 827, 172 Mo.App. 272. 


34. Reese v. Western Union Tele- 
graph Co., 24 N.E. 163, 123 Ind. 294, 
7 L.R.A. 583;. Western Union Tele- 
graph Co. v. Klitzke, 89 N.E. 405, 45 
Ind.App. 550. But see Western Union 
Telegraph Co. v. Lindley, 62 Ind. 371 
(holding that the fact that the ad- 
dressee lived outside the established 
free delivery limits is matter of de- 
fense to be alleged in the answer). 


35. Western Union Tel. Co. v. 
Powell, 26 S.H. 828, 94 Va. 268. 


36. Rixke v. Western Union Tele- 
graph Co., 70 S.W. 265, 96 Mo.App. 


387. Western Union Tel. Co. v. 
Walker, 2 N.E. 137, 102: Ind. 599; 
Elliott v. Western Union Telegraph 
Co., 157 S.W. 670, 175 Mo.App. 213. 


[a] Words of equivalent meaning. 
—A complaint, although not following 
the exact language of the statute, is 
sufficient if words of equivalent mean- 
ing are used. Western Union Tel. Co. 
v. Walker, 2 N.E. 137, 102 Ind. 599. 


38. Western Union Tel. Co. v. Grif- 
fin, 27 N.E. 113, 1 Ind.App. 46. 


[a] Thus, if the complaint alleges 
facts bringing the case clearly with- 
in the application of the statute, it is 
sufficient, although the statute is not 
expressly referred to. Western Union 
Teh) Co. Vv. Griffin, 27 NW. 113, 1 Ind: 
App. 46. 


39. Western Union Tel. 
Meredith, 95 Ind. 93. 


40. Stafford v. Western Union Tel. 
Co., 73 F. 278; Little Rock, etc., Tel. 
Co. v. Davis, 41 Ark. 79; Western 
Union Tel. Co. v. Ferguson, 60 N.E. 
679, 157 Ind. 37. 


41. Western Union Tel. Co. v. Bus- 
kirk, 8 N.E. 557, 107 Ind. 549; West- 
ern Union Tel. Co. v. Gougar, 84 Ind. 
176; Western Union Tel. Co. v. Lind- 
ley, 62 Ind. 371. 


[a] Residence of addressee.—(1) 
Under the Indiana statute requiring 
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of the statute,?? to refer expressly to the statute,?* © 
to set out a copy of the telegram in question,*® or 
to allege that any actual damages were sustained ;*° 
nor is it necessary ‘for the complaint to negative 
matters of affirmative defense ;*+ 
trary such matters in order to be available as a de- 
fense must be specially pleaded by defendant.*? 
Pleading insufficient information to admit or deny 
allegations in the complaint of matters of which 
defendant is chargeable with knowledge is an ad- 
mission of such matters.** 

Facts and not mere conclusions of law must be 


but on the con- 


In justice court. In an action before a justice of 


delivery where the addressee lives 
within one mile of the telegraph sta- 
tion or within the city or town where 
such station is located, it has been 
held that it need not be alleged in the 
complaint that the addressee lived 
within such limits, it being a matter 
of defense to be set up by defendant 
in case he did not live within such 
limits (Western Union Tel. Co. v. 
Buskirk, 8 N.E. 557, 107 Ind. 549; 
Western Union Tel. Co. v. Lindley, 
62 Ind. 371); (2) but in later cases 
it has been held, without any refer- 
ence to the earlier cases, that the 
fact that the addressee lived within 
such limits must be alleged in the 
complaint (Reese v. Western Union 
Tel. Co., 24 N.E. 163, 123 Ind. 294, 
7 L.R.A. 583; Western Union Tel. 
Co. v. Klitzke, 89 N.E. 405, 45 Ind. 
App. 550). 


42. Western Union Tel. Co. v. Bus- 
kirk, 8 N.E. 557, 107 Ind. 549; Western 
Union Tel. Co. v. Scircle, 2 N.E. 604, 
103 Ind. 227; Western Union Tel. Co. 
v. Lindley, 62 Ind. 371; Western Union 
Tel. Co. v. Troth, 84 N.E. 727, 43 Ind. 
App. 7; Hilliott v. Western Union 
Telegraph Co., 157 S.W. 670, 175 Mo. 
App. 213; Hearn v. Western Union 
Tel. Co., 73 N.Y.S. 1077, 36 Mise. 557. 


[a] For example: (1) Noncom- 
pliance with stipulation requiring 
claims to be presented within a cer- 
tain time (Western Union Tel. Co. v. 
Scircle, 2 N.E. 604, 103 Ind. 227), (2) 
as failure of plaintiff to make written 
demand within sixty days (Hearn v. 
Western Union, Tel. Co.; = 73) NYS: 
1077, 36 Mise. 557), (3) or failure to 
demand the penalty before instituting 
suit (Elliott v. Western Union Tele- 
graph Co., 157 S.W.. 670, 175 Mo.A. 
213). (4) That the addressee resided 
without the established free delivery 
limits. Western Union Tel. Co. v. 
Buskirk, 8 N.E. 557, 107 Ind. 549; 
Western Union Tel. Co. v. Lindley, 
62 Ind. 371. 


43. Western Union Telegraph Co. 
vegee oe 79 S.E. 370, 13 Ga.App. 


{a] Thus, in an action for the 
statutory penalty for failure to de- 
liver a telegram, as provided by Civ. 
Code (1910) § 2812, an answer by de- 
fendant stating that, for want of suffi- 
cient information, he can neither ad- 
mit nor deny allegations of the peti- 
tion that the telegram was received 
by defendant on a certain date at a 
certain place and that the required 
tolls were paid to defendant, is an 
admission of such allegations, these 
being matters of which the defendant 
telegraph company is chargeable with 
knowledge. Western Union Telegraph 
Ke. v. Calhoun, 79 S.E. 370, 13 Ga.App. 

moe 


44, Phillips v. Southwestern Tel., 
ete., Co., 81 S.W. 605, 72 Ark. 478. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the peace, a complaint will be held sufficient if it 
informs defendant of the nature of plaintiff’s cause 
of action, and is so explicit that a judgment there- 
on may be used as a bar to another suit for the 
same cause of action.*® 


Amendment. The complaint may be amended by 
adding a necessary allegation,*® such as the place 
of residence of the addressee,*? or tender of charges 
at the time of delivery for transmission;*’ or by 
changing the allegation in the complaint as to the 
place at which the message was delivered to defend- 
ant for transmission ;*® or by striking out certain 
allegations;°° or by adding new allegations,®! pro- 
vided they are consistent with the other allegations 
and merely amplify the same without setting up a 
new cause of action.®>* An amendment merely cor- 
recting a mistake as to the name of the place where 
the telegram was received does not set up a new 
cause of action.®* 


[§ 142] 4. Evidence. In an action to recover a 
penalty, the burden is on plaintiff throughout to 
establish his case by proof of all facts necessary to 
bring the case within the application, of the stat- 


TELEGRAPHS AND TELEPHONES 


[62 C.J.] 133 


ute.°* Thus the burden is on him to show that he 
is a person entitled to recover the penalty,®® and 
that the message was intra-state®* and the negli- 
gence or default complained of occurred within the 
state.°’ If plaintiff proves that there was an un- 
reasonable delay, the burden of going forward with 
the evidence shifts, and it is then on defendant to 
explain the delay,®® but, when defendant makes 
satisfactory explanation, it is incumbent on plain- 
tiff to come forward with proof contradictory of 
the explanation offered.®® So, although ‘the statute 
applies only to intentional and not to negligent acts, 
if a breach of duty is shown, the burden is on de- 
fendant to show that it was not intentional.6° The 
burden is of course on defendant to establish any 
matters of affirmative defense.*! If the message 
is fully identified, it is not error to admit evidence of 
its transmission at a date different from that alleged 
in the complaint.°? Evidence of facts not consti- 
tuting a good delivery is inadmissible to prove de- 
livery.°? The evidence must be sufficient to support 
all the material allegations essential to a recovery 
under the statute,°* but no proof of any actual dam- 
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45. Western Union Tel. Co. v. Huff, 
26 N.E. 85, 102 Ind. 535. 


46. Durant v. Western Union Tel. 
Co., 20 S.E. 1, 94 Ga. 442; Adcox v. 
Western Union Tel. Co., 157 S.W. 989, 
171 Mo.App. 331. ; : 


47. Durant v. Western Union Tel. 
Co., 20 S.E. 1, 94 Ga. 442. 


48. Adcox v. Western Union Tele- 
ae Co., 157 S.W. 989, 171 Mo.App. 


49. Conyers v. Postal Tel. Cable 
wae 19 S.E. 253, 92 Ga. 619, 44 Am.S.R. 


50. Chandler v. Western Union 
Tel. Co., 21 S.E. 832, 94 Ga. 422. 


51. Chandler v. Western. Union 
Tel. Co., supra. 


52. Chandler v. 
Tel. Co., supra. 


53. Western Union Telegraph Co. 
v. Calhoun, 79 S.E. 371, 13 Ga.App. 
482. 


54. Southwestern Telegraph & 
Telephone Co. v. Murphy, 140 S.W. 
720, 100 Ark. 546; Taylor v. Western 
Union Telegraph Co., 168 S.W. 895, 
181 Mo.App. 288. 


55. Western Union Tel. Co. v. 
Brown, 8 N.E: 171, 108 Ind. 538. 


56. State ex rel. Ward v. Trimble, 
(Mo.) 39 S.W.(2d) 372 [quashing op 
22 S.W.(2d) 81, 224 Mo.App. 16]. 


57. Hearn v. Western Union Tel. 
Co., 73 N.Y.S. 1077, 36 Misc. 557. 


58. Western Union Tel. Co. v. 
Scircle, 2 N.E. 604, 103 Ind. 227; Tay- 
lor v. Western Union Telegraph Co., 
168 S.W. 895, 181 Mo.App. 288; Brad- 
shaw v. Western Union Telegraph Co., 
131 S.W. 912, 150 Mo.App. 711. 


[a] Evidence admissible under 
general denial.—In an action against 
a telegraph company for negligence in 


Western Union 


~ the delivery of a telegram, matters in 


a paragraph of the answer, to which 
a demurrer was sustained, regarding 
diligence in an effort to deliver the 
telegram, are provable under general 
denial of negligence. Western Union 
Telegraph Co. v. Boegli, 115 N.E. 7738, 
187 Ind. 238 [rev on other grounds 40 
S.Ct. 167, 251 U.S. 315, 64 L.Ed. 281]. 


59. Taylor v. Western Union Tele- 
graph Co., 168 S.W. 895, 181 Mo.App. 


288. 


[a] Rule applied.—Where a tele- 
graph company when sued for. the 
penalty prescribed by Rev. St. (1909): 
§ 3330, for failing promptly to trans- 
mit a message, showed that the delay 
was caused by storm and atmospheric 
conditions, and plaintiff did not con- 
tradict the proof, the company was, 
as a matter of law, free from liability. 
Taylor v. Western Union Telegraph 
Co., 168 S.W. 895, 181 Mo.App. 288. 


60. Little Rock, etc., Tel. Co. v. 
Davis, 41 Ark. 79. 


[a] Rule applied.—When it is 
proved that the agent of a telegraph 
company received a message and 
failed to deliver it, and there is no 
proof to account for or excuse the 
negligence, it may be assumed to have 
been intentional on the part of the 
agent, or a gross disregard of duty. 
Little Rock, etc., Tel. Co. v. Davis, 
41 Ark. 79. 


61. Western Union Tel. Co. v. 
Troth, “840 NsEs 727, 43% Ind. App. °7; 
Covell v. Western Union Telegraph 
Co., 147 S.W. 555, 164 Mo.App. 630; 
Kendall v. Western Union Tel. Co., 
56 Mo.App. 192; Hearn v. Western 
Union "Rel (Cos 7s NYAS. “L077 486 
Misc. 557. 


[a] For example, failure to present 
claim’ within the time stipulated in 
the contract. Western Union Tel. Co. 
v. Troth, 84 N.E. 727, 43 Ind.App. 
7; Covell v. Western Union Tele- 
graph Co., 147 S.W. 555, 164 Mo.App. 
630; Kendall v. Western Union Tel. 
Co., 56 Mo.App. 192; Hearn v. West- 
ern Union Tel. Co., 73 N.Y.S. 1077, 36 
Mise. 557. 


62. Western Union Tel. Co. v. Kil- 
patrick, 97 Ind. 42. 


63. Evans vy. Western Union Tele- 
graph Co., 256 S.W. 81, 215 Mo.App. 
187. 


[a] Phoning message to sendee’s 
wife.—In an action by the sender to 
recover a penalty provided by Rev. 
St. (1919) § 10136, for failure to deliv- 
er a telegram, an offer of proof that 
the company telephoned the message 
to the sendee’s wife, without proof 
that she consented to receive the mes- 
sage in that way, was properly re- 
fused, since, even if it were read over 
the telephone, unless it was shown 


that the wife consented to such de- 
livery, it would not constitute a good 
delivery. Evans v. Western Union 
Telegraph Co., 256 S.W. 81, 215 Mo. 
App. 187. 


64. Western Union Tel. Co. v.. 
Trissal, 98 Ind. 566. And see cases. . 
infra this note. 


[a] Evidence held sufficient: (1) 
To authorize recovery. Evans v. 
Western Union Telegraph Co., 256 S. 
W. 81, 215 Mo.App. 187; Paul v. West= 
ern Union Telegraph Co., 145 S.W. 99, 
164. Mo.App. 233. (2) To sustain 
verdict for penalty. Western Union 
Telegraph Co. v. Travis, 86 S.E, 221, 
144 Ga. 110; Western Union Tel. Co. 
v. Lindley, 15 S.E. 636, 89 Ga. 484; 
Cumberland Telephone & Telegraph 
Co. v. Hartley, 154 S.W. 531, 127 Tenn. 
187. (3) To support a finding that 
the message was delivered to an 
agent of the company at its office and 
that the charges were prepaid. West- 
ern Union Telegraph Co. v. Gilkinson, 
90 N.E. 650, 46 Ind.App. 29; Wilkin- 
son v. Western Union Telegraph Co.,: 
145 S.W. 520, 163 Mo.App. 71. (4) 
To sustain a finding that the agent’s 
assistant at the office where a tele- 
gram was filed for transmission was’ 
defendant’s agent with authority to 
receive the message. McCloud v. 
Western Union Telegraph Co., 157 S. 
We 01. £70. Mo.App.) 624... (b)2 ano 
require submission to the jury of the 
liability of the company because of 
its delay in delivery of the message. 
Bradshaw v. Western Union Tele- 
graph Co., 131 S.W. 912, 150 Mo.App. 
711. (6) To make a question for the 
jury as to delay in delivery of a tele- 
gram placed by the telegraph com- 
pany in the mail for delivery to a per- 
son outside its delivery limits. Held - 
v. Western Union Telegraph Co., 178 
S.W. 221; 192 Mo.App. 31. (7) To go 
to jury on the question as to whether' 
there was a failure of duty on part of: 
defendant in transmitting the mes- 
sage. Wilkinson v. Western Union. 
Telegraph Co., 229 S.W. 817, 206 Mo. 
App. 387. (8) To take the case to 
the jury as to refusal to furnish tele- 
phone service. Danaher v. South- 
western Telegraph & Telephone Co., 
12% S.W.. 968, 94 Ark. 533, 30 L.R.A. 
N.S. 1027; Cumberland Telephone & 
Telegraph Co. v. Hartley, 154 S.W.: 
531, 127 Tenn. 184. (9) To take to 
jury the question of defendant’s will- 
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age is necessary.*® Proof that a message was not 
delivered is prima facie proof that it was not sent 
from the office receiving it for transmission,®® and, 
in the absence of further evidence, it will be assumed 
that the default occurred there.** 


[§ 143] 5. Trial or Hearing. In an action for a 
penalty for delay in delivering a telegram questions 
of law are for the court,*® and on undisputed facts 
a verdict is properly directed,®® but a question as to 
reasonable promptness of delivery is ordinarily one 
for the jury.7° An instruction, requiring the jury 
to find for plaintiff if defendant violated a custom 
to send a service message giving notice of the fact 
that the addressee could not be found and demand- 
ing a better address, is erroneous where the statute 
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makes no such requirement.7 


[§ 144] 6. Judgment. Where the statute provides 
that a certain proportion of the penalty shall go to 
plaintiff, and the remainder to the county school 
fund, the judgment should expressly provide for such 
division and disposition of the amount recovered.*? 
Under a statute imposing a penalty for each day a 
telephone company continues discrimination and. re- 
fuses facilities only the penalty fixed for one day 
can be recovered in an action for the refusal of a 
particular demand.7* In the absence of statute so 
authorizing interest cannot be allowed on the pen- 
alty, although plaintiff is entitled under the statute 
to interest on the judgment." 


X. CRIMES AND OFFENSES’S 
[By Fe.ix C. GRABER] 


[§ 145] A. In General. Where a statute impos- 
ing a penalty does not specifically prescribe any form 
of procedure, a criminal prosecution is the proper 
remedy where the statute provides that the company, 
when convicted, shall be fined in any sum not ex- 
ceeding a specified amount.7® The general rules 
that statutes creating and defining crimes cannot be 
extended by intendment,’? and that, where there is 


ful refusal to furnish service. Hill 


transmit written messages. 


in an act a specific provision relating to a particular 
subject, that provision must govern in respect of 
the subject as against general provisions in the act,7§ 
apply to statutes regulating radio stations;*® and 
so, where a statute regulates stations and defines 
offenses therein generally, such provisions do not 
apply to violations by a station covered by specific 


Bess v. fa] Whether rule of company is 


v. Southwestern Telegraph & Tele- 
phone Co., 172 S.W. 1151, 117 Ark. 
104. (10) To make it a jury question 
whether defendant willfully refused 
to furnish service so as to be guilty 
of discrimination. Southwestern 
Telegraph & Telephone Co. v. Garri- 
gan, 156 S.W. 447. 107 Ark. 611. (11) 
To warrant an inference of bad faith, 
partiality, and delay on the part of 
defendant telegraph company in the 
transmission and delivery of a mes- 
sage. Western Union Telegraph Co. 
v. Taylor, 104 N.E. 771, 57 Ind.App. 
93. (12) To show that the telegraph 
company messenger exercised care in 
attempting promptly to deliver the 
telegram by the most direct means 
available, sufficient to relieve the 
company from liability for the pen- 
alty. Moore v. Western Union Tele- 
graph Co., 148 S.W. 157, 164 Mo, 
App. 165. (18) To justify find- 
ing that payment to his landlady 
of transmission fee by the sender of 
a telegram, at direction of the agent 
of the telegraph company, was a pay- 
ment to the company, so that the con- 
clusion of the court that the message 
was prepaid, was justified. Salisbury 
v. Western Union Telegraph Co., (Mo. 
App.) 217 S.W. 551. (14) In an ac- 
tion for penalty against a telephone 
company for discrimination, plaintiff's 
evidence as to ownership of a private 
line was held conclusive as against 
defendant offering no evidence. Hill 
v. Southwestern Telegraph & Tele- 


phone Col, 172 S.W.: 1161, 117 Ark; 
{b] Evidence held insufficient: (1) 


To warrant recovery by the sender of 
a telegram, of the statutory penalty. 
Rubeottom v. Western Union Tele- 
graph Co., 186 S.W. 749, 194 Mo.App. 
234. (2) To show intent to avoid 
effect of Rev. St. § 3330, by sending 
interstate instead of intra-state mes- 
sage between two points in the same 
state. Taylor v. Western Union Tele- 
graph Co., 204 S.W. 818, 199 Mo App. 
624. (3) To show admission binding 
on telephone company of duty to 


Citizens’ Telephone Co., 287 S.W. 466, 
315 Mo. 1056. (4) To show bad faith. 
Kevand v. New York Telephone 
Co., 145 N.Y.S. 414, 159 App.Div. 628 
[aff 118 N.B..1064, 224 N.Y. 595]. (5) 
To show telephone company was en- 
gaged in transmitting written mes- 
sages. Bess v. Citizens’ Telephone 
Co., 287 S.W. 466, 315 Mo. 1056. (6) 
To show that complainant offered to 
comply with company’s rules and 
regulations. Smith v. Southwestern 
Telegraph & Telephone Co., 158 S.W. 
975, 109 Ark. 85. 


65. Little Rock, etc., Tel. Co. v. 
Davis, 41 Ark. 79; Western Union Tel. 
oi v. Buchanan, 35 Ind. 429, 9 Am.R. 


66. Hewitt v. Western Union Tele- 
area Co., 157 S.W. 827, 172 Mo.App. 


67. Western Union Tel. Co. v. 
Howell, 22 S.E. 286, 95 Ga. 194, 51 
Am.S.R. 68, 30 L.R.A. 158; Hewitt v. 
Western Union Telegraph Co., 157 S. 
W. 827; 122 Mo.App. 272. . 


[a] Rule applied.—‘“‘Where a mes- 
sage, the charges upon which were 
duly paid in advance, was received 
by a_ telegraph company, at one of 
its offices in this state, for transmis- 
sion to a point in another state, and 
was never delivered to the person to 
whom it was addressed, it is incum- 
bent on the company, in order to es- 
cape liability for the statutory pen- 
alty for negligence in transmission 
from the Georgia office, to show that 
the message was in fact transmitted 
from that office with due diligence, 
and that the nondelivery to the sendee 
was due to some default or other 
cause arising beyond the limits of this 
state.” Western Union Tel. Co. vy. 
Howell, 22 S.H. 286, 95 Ga. 194, 51 
Am.S.R. 68, 30 L.R.A. 158. 


68. Smith v. Southwestern Tele- 
graph & Telephone Co., 158 S.W. 975, 
109 Ark. 35; Neet v. Western Union 
ae Co., 157 S.W. 118, 170 Mo.App. 


reasonable, within statute, requiring 
telephone companies to furnish ap- 
plicants for connection without dis- 
crimination, provided they comply, 
or offer to comply, with its reasonable 
regulations, is a question for the 
court. Smith v. Southwestern Tele- 
graph & Telephone Co., 158 S.W. 975, 
109 Ark. 35. 


69. Western Union Telegraph Co. 
gues 79 S.E. 370, 13 Ga.App. 


[a]. Thus, in an action for a pen- 
alty for delay in delivering a tele- 
gram, plaintiff’s case not resting on 
the credibility of parol testimony, 
but on documentary evidence and de- 
fendant’s admissions, the court prop- 
erly directed a verdict for plaintiff. 
Neet v. Western Union Telegraph Co., 
157 S.W. 113, 170 Mo.App. 603. 


70. 
Jarles, 
109. 

71. Held v. Western Union Tele- 
grep Co., 178 S.W. 221, 192 Mo.App. 


Western Union Tel. Co. v. De 
27 S.W. 792, 8 Tex.Civ.App. 


72. Wilkinson v. Western Union 
Telegraph Co., 229 S.W. 817, 206 Mo. 
App. 387; Wilkinson v. Western 
Union Telegraph Co., 145 S.W. 520, 
163 Mo.App. 71; Smith v. Western 
Union Tel. Co., 57 Mo.App. 259; Ken- 
dall v. Western Union Tel. Co., 56 Mo. 
App. 192. 


73. Cumberland Telephone & Tele- 
graph Co. v. Hartley, 154 S.W. 531, 
127 Tenn. 187. 


74 Western Union Telegraph Co. 
ve Hadley, 119 N.E. 870, 69 Ind.App. 


75. Particular crimes and offenses 
see infra §$§ 146-151. 


76. Western Union Telegraph Co, 
v. State, 124 N.W. 9387, 86 Neb. 7. 


77. See Statutes § 660. 
78. See Statutes § 596. 


79. U.S. v. Zenith Radio Co - 
tion, 12 F.(2d) 614. pet 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 145-148} 


provisions of another regulation in the same act.®° 


{[§ 146] B. Particular Crimes and Offenses*!—1. 
Malicious Mischief. A willful and deliberate inter- 
ference with, or injury to, the poles, wires, or other 
equipment of a telegraph or telephone company has 
been held to be indictable as malicious mischief un- 
der the common law.*1% In a number of jurisdie- 
tions there are special statutes expressly defining 
and providing a penalty’? or punishment§?% for the 
offense of malicious injury to telegraph or telephone 
lines; and in some instances the statutes provide 
that it shall be a criminal offense maliciously to 
interfere with or obstruct the transmission of mes- 
sages.*% A statute authorizing an inference of mal- 
ice from proof that sn act was wrongfully, inten- 
tionally, and willfully done does not dispense with 
malice as an element of the offense in malicious mis- 
chief statutes, but only provides for a prima facie 
case ;°°% and a party charged with malicious injury 
to telephone and telegraph lines may set up as a 
defense that, although the act was unlawfully and 


‘intentionally done, it was not done maliciously.®4 


The sawing down of telegraph poles by. defendant 
himself or by some unknown person through his 
procurement constitutes malicious mischief,5*% but 
if he, either as principal or accomplice, does not 
destroy or injure the poles or wires, acts of resist- 
ance or interference, which he may have committed, 
are not sufficient to constitute the offense,*® although 
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they may be considered in connection with other ev- 
idence in determining defendant’s innocence or 
guilt.8° 


[§ 147] 2. Wire Tapping. The mere “tapping” of 
a private wire is not a violation of a statute making 
it a misdemeanor willfully or maliciously to damage 
or destroy a telephone line,®? and a police commis- 
sioner, who for the purpose of detecting crime ob- 
tains knowledge of telephonic messages passing over 
wires rented to, and used by, third persons, is not 
guilty of the offense,’® particularly where the in- 
formation obtained resulted in a number of convie- 
tions.°® Placing a dictograph within a room to over- 
hear messages sent from a telephone transmitter in 
the room is not an offense within a statute prohibit- 
ing wire tapping.®° 


[§ 148] 3. Profane, Indecent, or Obscene Lan- 
guage. In many jurisdictions statutes make the use 
of profane, indecent, vulgar, or obscene language in 
telephone, telegraph, or radio messages a punishable 
criminal offense.®°! Under such statutes the test in 
determining whether language is obscene or inde- 
cent is whether it would arouse lewd or lascivious 
thoughts in the minds of hearers.®? It is no defense 
in a prosecution for the use of such language that 
the prosecuting witness could have disconnected the 
phone and thereby refused to listen to more than one 
single utterance. 


see cases infra this section. 


80. U.S. v. Zenith Radio Corpora- 
tion, supra. 


81. Wire tapping as constituting 
act of malicious mischief see infra 
§ 147. 


811%. State v. Watts, 2 S.W. 342, 
48 Ark. 56, 3 Am.S.R. 216. 


Malicious mischief generally see 
Malicious Mischief 38 C.J. p 356, 


82. See statutory provisions. 


[a] Statutes construed.—(1) The 
words “willfully” and “intentionally” 
as used in the statute imply an evil 
intent without justifiable excuse. St. 
Louis, ete., R. Co. v. Batesville, etc., 
Tel. Co., 97 S.W. 660, 80 Ark. 499. (2) 
The word “telegraph” in such a stat- 
ute includes “‘telephone.’’ Davis v. 
Pacific Tel., etc., Co., 57 P. 764, 59 P. 
698, 127 Cal. 312. 


[b] Lawful act is not within stat- 
ute prescribing penalty.—Telegraph 
Cow Vv. §Wilt,. 1 Phila. (Pa.) 270, 10 
Pa.L.J. 375, 8 Leg.Int. 238 (moving a 
house). 


[ec] Declaration in action for pen- 
alty held sufficient.—Western Union 
Tel. Co. v. Bullard, 27 A. 322, 65 Vt. 
634. 

8214. See statutory provisions. 


[a] Where offense is felony, the 
prosecution’ must be by indictment. 
State v. McKee, 104 S.W. 486, 126 Mo. 
App. 524. 


[b] Instructions, in prosecution, 
held: (1) Erroneous. State v. Pat- 
ton, 92 P. 588, 76 Kan. 665. (2) Not 
erroneous. Alt v. State, 129 N.W. 432, 
88 Neb. 259, 35 L.R.A.N.S. 1212. 


83. See statutory provisions. 


[a] To constitute offense, under 
such a statute, “there must have been 
a breaking, cutting, etc., of some wire, 
post, machinery or other necessary 
appurtenance in such manner as to 
interfere with the transmission of 
messages along the line.” South 
Western Tel., etc., Co. v. Priest, 72 S. 


W. 241, 31 Tex.Civ.App. 345, 346. 


€34%. State v. Brotzer, 150 S.W. 
1078, 245 Mo. 499. 


84. State v. Brotzer, supra. 


84144. State v. McCallister, 
226, 23 Del. 301. 


85. State v. McCallister, supra. 
86. State v. McCallister, supra. 


87. State v. Nordskog, 136 P. 694, 
76 Wash. 472, 50 L.R.A.N.S. 1216. 


[a] To tap telegraph wire is not 
alone a crime under the laws of Ohio, 
a strict construction of the statute 
requiring not only that the wire 
should be unlawfully tapped by an 
unauthorized person but also that a 
communication or message should be 
taken therefrom in an unauthorized 
manner. Martin v. Sheriff, 5 OhioS.& 
c.P. 100, 32 Cince.L.Bul. 113. 


Malicious mischief generally see 
supra § 146. 


88. People v. Hebberd, 162 N.Y.S. 
80, 96 Mise. 617, 35 N.Y.Cr. 165. 


89. People v. Hebberd, supra. 


90. State v. Behringer, 172 P. 660, 
19 Ariz. 502. 


[al Rule applied under a statute 
providing that every person who, by 
means of any machine, instrument, or 
contrivance, or in any other manner 
willfully and fraudulently reads, or 
attempts to read, any message, or to 
learn the contents thereof, while it is 
being sent over any telegraph or tele- 
phone line, or willfully and fraudu- 
lently or clandestinely learns, or at- 
tempts to learn, the contents or mean- 
ing of any message while it is in any 
telegraph or telephone office, or is 
being received thereat or sent there- 
from, or who uses or attempts to use, 
or communicates to others any infor- 
mation so obtained, is punishable as 
therein provided. State v. Behringer, 
172 P. 660, 19 Ariz. 502. 


91. See statutory provisions. 


76 A. 


And 


[a] _ Particular statute construed. 
—Radio Act (1927) § 29 (USCA tit 
47 § 109), providing that no person 
within jurisdiction of the United 
States shall utter any obscene, in- 
decent, or profane language by means 
of radio communication, and § 33 of 
the same act (USCA tit 47 § 113) pro- 
viding, in substance, that any person, 
firm, company, or corporation “who 
shall violate any provision of this 
chapter : upon conviction there- 
OLE, shall be punished by a 
fine of not more than $5,000 or by im- 
prisonment for a term of not more 
than five years or both for each and 
every such offense,” impose a punish- 
ment for uttering such language. 
Duncan v. U. S., 48 F.(2d) 128 [cert 
Seti S.Ct. 656, 283 U.S. 868,75 L.Ed. 


[b] Language held profane with- 
in Radio Act (Radio Act [1927] §§ 29, 
33 [USCA tit 47 §§ 109, 113]), in 
view of references to the Divine Be- 
ing. Duncan v. U. S., 48 F.(2d) 128 
[cert den 51 S.Ct. 656, 283 U.S. 863, 
75 L.Ed. 1468]. 


92. Duncan v. U. S., supra. And 
see cases infra this note. 
fa] Language held vulgar, ob- 


scene, or indecent.—(1) The expres- 
sion “son of a bitch.” Darnell v. 
State, 161 S.W. 971, 72 Tex.Cr. 271. 
(2) Language too indecent, vulgar, 
and profane to copy. Taylor v. State, 
177 S.W. 82, 76 Tex.Cr. 642. 


[b] Language held not obscene or 
indecent.— Language of a radio broad- 
east, although abusive and objection- 
able, but not exciting libidinous 
thoughts in the minds of hearers, is 
not “obscene” or “indecent” within 
Radio Act (Radio Act [1927] §§ 29, 
83 [USCA tit 47 §§ 109, 113]). Dun- 
can v. WU. S., 48 F.(2d) 128 [cert den 
51 ei 656, 2838 U.S. 8638, 75 L.Ed: 
1468]. 


93. Taylor v. State, 177 S.W. 82, 
76 Tex.Cr. 642. 
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[§ 149] 4. Disclosing Contents of Messages. 
accordance with the general rule®* concurrent stat- 
utes may be considered in determining the intention 
of the legislature with respect to statutes making it 
an offense to disclose the contents of telegraphic or 


telephonic messages.°° 


[§ 150] 5. Failure To Show Time of Delivery for 
Failure of a telegraph company to 
show on each telegram delivered the time it was filed 
for transmission and the time it was received at the 
office of destination is a criminal offense under stat- 
utes existing in some jurisdictions,®® and it is no 
defense to a prosecution therefor that the sender 
refuses to pay for the extra words required to com- 
ply with the provision;®’ the telegraph company 
may not shift the expense to the sender of the mes- 


Transmission. 


sage.°8 


94 See Statutes §§ 619-626. 


95. People v. Earl, 124 P. 887, 19 
Cal.App. 69. 


{a] Rule applied.—Pen. Code § 619 
‘provides that every person who will- 
_fully discloses the contents of a tele- 
graphic or telephonic message ad- 
dressed to another person without per- 
mission, unless directed to so do by an 
order of court, is punishable by im- 
prisonment. Section 620 provides 
‘that every person who willfully alters 
the meaning of a telegraphic or tele- 
‘phonic message is punishable as pro- 
vided in the preceding section. Sec- 
‘tion 621 provides that every person 
not connected with any telegraph or 
telephone office, who, without the au-. 
thority or consent of the addressee, 
‘opens any sealed message with the 
‘purpose of learning its contents, is 
‘guilty of an offense. It was held that 
‘the offense denounced by the first sec- 
tion was that of disclosure by persons 
‘engaged in the transmission of mes- 
sages, and not by ordinary individ- 
uals, who through an innocent means, 
‘learned of their contents. People v. 
Earl, 124 P. 887, 19 Cal.App. 69. 


96. See statutory provisions. 
‘see case infra this section. 


[a] Waiver.—Acts (1908) p 72 ¢ 
280, requiring all companies trans- 
-mitting messages in the state to con- 
Spicuously show on each telegram de- 
livered the time it was filed for trans- 
mission and the time it was received, 
and making a violation thereof pun- 
ishable by fine, is mandatory and can- 
not be waived by the sender so as to 
‘relieve the company from prosecution 

_by the state. Postal Telegraph-Cable 
Co. v. State, 73 A. 679, 110 Md. 608. 


97. Postal Telegraph-Cable Co, v. 
State, 73 A. 679, 110 Md. 608. 


{ 98 Postal Telegraph-Cable Co. v. 
State, supra. 


99. State v. Harbourne, 40 A. 179 
Ae eae 484, 66 Am.S.R. 126, 40 L.R.A. 


1. Louisville v. Wehmhoff, 
SLO; CouS.W. 201, 116 Ky. 812, 
LL. 995, 1924. 


_ 2 See Indictments and Informa- 
tions 31 C.J. p 548 et seq. And see 
cases infra this note. 


[aj] Allegations held sufficient.— 
(1) Ina prosecution under Pen. Code 
(1911) art 471, for using obscene lan- 
guage over a telephone, a complaint 


And 


d’ Ky. 


aa 
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[§ 151] 6. Furtherance of Gaming Transactions. 
A telegraph company may be prohibited by stat- 
ute from transmitting money in furtherance of gam- 
bling transactions.°® A city ordinance making it 
unlawful for a telegraph company to furnish to any 


owner, agent, or employee of any poolroom main- 


tained in the city any communication concerning any 
horse races in or out of the city, is not invalid as an 
unauthorized interference with the legal business of 
a common carrier to contract to deliver messages and 
to deliver them according to its contraet.+ 


[§ 152] ©.\Prosecution. In a prosecution for an 
offense arising out of the use or operation of tele- 
phone, telegraph, or radio facilities general rules 
are applicable as to complaint, information, or in- 
dictment,? admissibility of evidence*® and its weight 


and sufficiency,* and proceedings on the trial.® 


and information sufficiently alleged 
that the offense was committed before 
they were filed by the use of the word 
“heretofore.” Taylor v. State, 177 S. 
W. 82, 76 Tex.Cr. 642. (2) In such 
prosecution the complaint and infor- 
mation is sufficient without describing 
the telephone company (Taylor v. 
State, supra), (3) and although not 
specifically alleging that the telephone 
was in operation and capable of being 
used (Taylor v. State, supra). (4) 
An indictment charging malicious 
mischief, in that defendants cut down 
telegraph poles, the property of a tele- 
graph company, is not subject to de- 
murrer on the ground that it did not 
appear that the poles were erected and 
standing at a place where they might 
lawfully be, or that they were not 
erected on the land of defendants 
without right or permission, or that 
the injury was done secretly, in the 
nighttime, or in such a way as to in- 
flict peculiarly wanton injury, nor 
that it was accompanied by any 
breach of the peace. State v. Mc- 
Callister, 76 A. 226, 23 Del. 301. 


[b] Construction of allegation.— 
In a prosecution for an unauthorized 
disclosure of the contents of a tele- 
graphic message, the bare allegation 
that the message was transmitted by 
the Union Wireless Telegraph Com- 
pany is not an allegation of the means 
of transmission. People v. Earl, 124 
PB. 887, 19 Cal.App. 69. 


8. See Criminal Law §§ 1034-1558. 
And see cases infra this note. 


[a] In prosecution for malicious 
mischief in cutting down telegraph 
poles, evidence of the conduct of de- 
fendants as to the telegraph line, and 
as to the servants and agents of the 
company owning and operating it, 
both before and after the cutting of 
the poles, may be considered by the 
jury, in connection with other evi- 
dence, in determining whether defend- 
ants cut the poles, and whether the 
eutting was done maliciously. State 
vy. McCallister, 76 A. 226, 23 Del. 301. 


[b]_ In trial for willfully destroy- 
ing telephone posts, (1) witness could 
testify that the posts belonged to him 
and the other prosecuting witnesses. 
Craighead v. State, 117 S.W. 128, 55 
Tex.Cr. 386. (2) Where one accused 
of willfully. destroying telephone 
poles claimed that he believed them 
to be on his land, instead of in an 
abutting road, and contended that the 
fence on the south side of the road 


was on his land, the state could show 
that he previously told witness that 
the fence on the north side en- 
croached four feet on his land, and 
that, pursuant to accused’s instruc- 
tions, the witness placed the poles six 
feet from the fence. Craighead v. 
State, supra. 


4 See Criminal Law §§ 1559-1999. 
And see cases infra this note. 


[a] Bvidence held sufficient: (1) 
To show malice in a prosecution of 
a railroad employee for cutting tele- 
phone wires on a highway at a rail- 
road crossing. Alt v. State, 129 N.W. 
432, 88 Neb. 259, 35 L.R.A.N.S. 1212. 
(2) To sustain a conviction of an 


‘information charging defendant with 


willfully delivering to another a mes- 
sage falsely purporting to have been 
received by telegraph knowing it to 
be false, and with the intent to injure 
and deceive the person to whom it 
was delivered. People v. Danford, 112 
P. 474, 14 Cal.App. 442. 


[b] Evidence held insufficient to 
show that the offense was not com- 
mitted before the complaint and in- 
formation was filed. Taylor vy. State, 
177 S.W. 82, 76 Tex.Cr. 642. 


5. See Criminal Law §§ 2000-2614. 
And see case infra this note. 


[a] Matters to be considered by 
jury.—Rev. Code of 1852, amended 
to 1893 p 939 c 128 § 21, providing a 
remedy in cases of trespass on prop- 
erty of another, may be taken into 
consideration by the jury, in a prose- 
cution for cutting down telegraph 
poles, in deciding whether interfer- 
ence with the servants of the tele- 
graph company by defendants was 
made in good faith, or for the purpose 
of hindering the agents of the com- 
pany in the performance of their law- 
ful duties; but the statute cannot jus- 
tify the destruction or injury of any 
part of the telegraph line wholly with- 
in the limits of the highway. State 
v. McCallister, 76 A, 226, 23 Del. 301. 


[b] Agreed statement of facts.— 
In a prosecution for misdemeanor for 
failure to pay assessment, on electric 
light poles, provided by Ordinance 
No. 119, as amended by Ordinance No. 
148 of the town of Heber Sprfngs, it 
was held that the insufficiency of 
10-day notice as required by Ordi- 
nance No. 119, § 3, was waived by 
recitation in the agreed facts of pay- 
ment of taxes. Arkansas Public Util- 
ities Co. v. Incorporated Town of 
Heber Springs, (Ark.) 235 S.W. 999, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 149-152 
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XI. DUTIES AND LIABILITIES WITH REGARD TO TELEGRAPH MESSAGES 


[§ 153] A. Basis in General.* 


[§ 154] B. Right of Company To Make Rules. and 
Regulations as to Its Handling of Messages,11 


6 Western Union Telegraph Co. 
v. Taylor, 114 So. 529, 94 Fla. 841. 


7. Western Union Tel. Co: v. Me- 
lear, (Tex.Civ.App.) 253 S.W. 599. 


[a] Messages on monthly account. 
—Where plaintiff does much busi- 
ness with a _ telegraph company 
and carries a monthly telegraphic ac- 
count running from thirty-five dol- 
lars to seventy dollars per month, a 
greater part of which is for messages 
connected with his business, this is 
sufficient to prove consideration for 
the transmission of a message which 
relates to plaintiff's business. "West- 
ern Union Telegraph Co. v. Melear, 
(Tex.Civ.App.) 253 S.W. 599. 


8. Western Union Tel. Co. v. Snod- 
grass, 60 S.W. 308, 94 Tex. 284, 86 Am. 
S.R. 851; Western Union Tel. Co. v. 
Johnson, (Civ.App.) 218 S.W.,781 [er- 
ror refused 226 S.W. 671, 111 Tex. 1]. 


9. Weld v. Postal Telegraph Cable 
Co., 92 N.E. 415, 199 N.Y. 88. 


10. Weld v. Postal Telegraph Ca- 
ble Co., supra. 


Nature of telegraph companies gen- 
erally see supra §§ 11-13. 


11. Right to make rules and regu- 
lations ad to conduct of its business 
generally see supra § 89. 


Right to limit its liability see infra 
§§ 194-216. 


12. See supra § 89. 
13. See cases infra this section. 


14. Vermilye v. Western Union 
Tel. Co., 93 N.E. 635, 207 Mass. 401. 


[a] Erroneous construction of a 
regulation as to the handling of a tel- 
egraph message is of no force to bind 
the sender. Vermilye v. Western Un- 
jon Tel. Co., 93 N.E. 635, 207 Mass. 
401. 


15. Ala.—Jordan v. Western Un- 
ion Telegraph Co., 72 So. 339, 197 Ala. 
28; Western Union Tel. Co. v. Hill, 
50 So. 248, 163 Ala. 18, 23 L.R.A.N.S. 
648, 19 Ann.Cas. 1058; Westérn Union 
Tel. Co. v. Perry, 56 So. 824, 3 Ala. 
App. 247. 


Ark.—Western Union Telegraph Co. 
v. Turley, 156 S.W. 836, 108 Ark. 92; 
Western Union Tel. Co. v. Gillis, 133 
S.W. 833, 97 Ark. 226; Western Un- 
ion Telegraph Co. v. Harris, 121 S.W. 
1051, 91 Ark. 602, 24 L.R.A.N.S. 1283. 


Ind.—Western Union Tel. Co. v. 
Harding, 3 N.E. 172, 103 Ind. 505. 


Ky.—Western Union Tel. Co. v. 
Van Cleave, 54 S.W. 827, 107 Ky. 464, 
22 Ky.L. 53, 92 Am.S.R. 366; Roche v. 
Western Union Tel. Co., 70 S.W. 39, 24 


The delivery to, 
and acceptance of, a telegram by a telegraph com- 
pany constitutes a contract between the sender of 
the message and the telegraph company,® to sup- 
port which a consideration is necessary ;* however, 
if a telegraph company undertakes promptly to 
transmit and deliver a message gratuitously, its neg- 
ligence in the performance of that act will not be 
excused by the lack of consideration.® 
bility of the company in respect of the handling of 
messages is regulated both by its contract® and by 
the quasi-public nature of its employment.}° 


The lia- 


heretofore seen telegraph companies have the right 
to make reasonable rules and regulations in re- 
spect of the conduct of their business,!2 which in- 
cludes the subsidiary right to make reasonable rules 
and regulations as to the handling of messages ;1* 
which, to be binding must be reasonably ednstrued.1* 
Thus the companies may establish reasonable office 
hours,'® and may require telegraphic messages to 
be presented in writing!® and at one of the compa- 
ny’s transmitting offices.17 
quire transient persons sending telegrams requiring 
answers, to make deposits to pay for the expected 


Likewise, they may re- 


answers;1® and they may also establish reasonable 


As 


Ky.L. 845. 


Mo.—Taylor v. Western Union Tel. 
Co., 168 S.W. 895, 181 Mo.App. 288. 


N.C.—Carswell v. Western Union 
MeViCor 69S. By 18247 Lb4 NES 1239 
L.R.A.N.S. 611; Cates v. Western Un- 
ion Tel. Co., 66 S.E. 592, 151 N.C. 497, 
24 L.R.A.N.S. 1286; Suttle v. Western 
Union Tel. Co., 62 S.E. 593, 148 N.C. 
480, 128 Am.S.R. 6381. 


R.I.—Sweet v. Postal Tel., etc., Co., 
47 A. 881, 22 R.I. 344, 53 L.R.A. 732. 


S.C.—Harrelson v. Western Union 
Tel Coye72 8: 882) 190 SG 1322 


Tex.—Western Union Tel. Co. v. 
Neel, 25 S.W. 15, 86 Tex. 368, 40 Am. 
S.R. 847; Western Union Telegraph 
Co. v. Gauntt, (Civ.App.) 28 S.W.(2d) 
207; Harris v. Western Union Tel. 
Co., (Civ.App.) 281 S.W. 877; West- 
ern Union Tel. Co. v. Johnson, (Civ. 
App.) 164 S.W. 903; Western Union 
Tel. Co. v. Cobb, (Civ:App.) 118 S.W. 
717 [rev on other grounds 125 S.W. 
311, 103 Tex. 183]; Starkey v. West- 
ernoUinion -‘Tel4Co., 15) SW 8de.7 os 
Tex.Civ.App. 333; Western Union Tel. 
Co. v. Wingate, 25 S.W. 4389, 6 Tex.Civ. 
App. 394. 


W.Va.—Davis v. Western Union 
Tel. Co., 32 S.E. 1026, 46 W.Va. 48. 


[a] Company is not required to 
keep its. offices open for every hour 


‘of the day or night or for the same 


number of hours on every day of the 
week or year. Western Union Tel. 
Co. v. Ford, 92 S.W. 528, 77 Ark. 531; 
Western Union Tel. Co. v. Van Cleave, 
54 S.W. 827, 107 Ky. 464, 22 Ky.L. 53, 
92 Am.S.R. 366; Ayres v. Western Un- 
ion Tel. Co., 65 App.Div. 149, 72 N.Y.S. 
634; Western Union Tel. Co. v. Mc- 
Connico, 66 S.W. 592, 27 Tex.Civ.App. 
610. 


{b] Different hours at different 
places.—A telegraph company need 
not observe the same office hours at 
all places where it maintains Offices 
but may regulate the same according 
to the necessities of its business at 
the different points. Western Union 
Tel. Co. v. Harding, 3 N.E. 172, 103 
Ind. 505; Sweet v. Postal Tel., etc., 
Co., 47 A. 881, 22 R.I. 344, 53 L.R.A. 
732. 


[c] Determination of reasonable- 
ness of rule.—(1) The reasonableness 
depends upon the location and size of 
the place and amount and character 
of business transacted there. West- 
ern Union Telegraph Co. v. Hill, 50 So. 
248, 163 Ala. 18, 23 L.R.A.N.S. 648, 19 
Ann.Cas. 1058; Western Union Tel. 
Co. v. Van Cleave, 54 S.W. 827, 107 
Ky. 464, 22 Ky.L. 53, 92 Am.S.R. 366; 
Davis v. Western Union Tel. Co., 32 


free delivery limits.+° 
also waive the benefit: of a rule or regulation,?° and 


Telegraph companies may 


S.E. 1026, 46 W.Va. 48. (2) In a small 
town of only a few hundred inhabit- 
ants, hours from 7:00 A. M. to 7:00 
P. M. are reasonable. Western Union 
Telegraph Co. v. Gillis, 133 S.W. 833, 
97 Ark. 226. (3) The company may 
fix 4 o’clock P. M. as the Sunday clos- 
ing hour of a telegraph office located 
in a small place with an average of 
only one message per Sunday. Tay- 
lor v. Western Union Telegraph Co., 
168 S.W. 895, 181 Mo.App. 288. (4) 
The company may maintain an office 
at a village of three hundred in- 
habitants for the delivery of mes- 
sages only from 7 A. M. to 7 P. M. 
each day. Western Union Telegraph 
Co. v. Perry, 56 So. 824, 3 Ala-App. 
247.- (5) Office hours in a town of six 
hundred people of from 8 A. M. to 8 P. 
M. on week days, and from 8 to 10 
A. M., and from 6 P. M. on Sundays, 
are reasonable. Western Union Tel- 
egraph Co. v. Cobb, (Civ.App.) 118 S.. 
W. 717 [rev on other grounds 125 S.- 
W..311, 103 Tex. 183]. 


Delay in delivery due to office hours 
see infra § 183. 


Delay in transmission due to office 
hours see infra § 173. 


16. People v. Western Union Tel. 
Co., 46 N.E. 731, 166 Ill. 15, 36 L.R.A. 
637. See also Western Union Tel. Co. 
v. Wilson, 9 So. 414, 93 Ala. 32, 30 Am. 
S.R. 23 (dictum to the effect that such 
a rule would doubtless be a reason- 
able one). 


Duty to accept messages not on 
regular blanks see infra §§ 160-161. 


Duty to accept oral messages see 


infra § 161. 


17. Stamey v. Western Union Tel. 
ae if S.E. 1008, 92 Ga. 613, 44 Am.. 


Contract stipulation making mes- 
senger taking message agent of send- 
er see infra § 200. 


18. See infra § 162 note 76. 
19. See infra § 185. 


20. Western Union Tel. Co. v. Hill, 
50 So. 248, 163 Ala. 18, 23 L.R.A.N.S. 
648, 19 Ann.Cas. 1058 (waiver as to 
office hours); Suttle v. Western Un- 
ion Tel. Co., 62 S.E. 593, 148 N.C. 480,. 
128 Am.S.R. 631 (waiver as to office 
hours); Western -Union Tel. Co. v. 
Stevenson, 18 A. 441, 128 Pa. 442, 15 
Am.S.R. 687, 5 L.R.A. 515. 


[a] Regulation not waived.—The 
fact that a telegraph company re- 
ceives verbal messages transmitted 
over one telephone line does not con- 
stitute a waiver of its right to refuse 
to receive verbal messages over the 
line of another telephone company. 


*By CAROLAN J. WALSH (§§ 153-218). 
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thus become liable for a failure properly to per- 


form the duties so undertaken.?! 


[§ 155] C. Duty To Accept Messages22—1. In 
Generally speaking, a telegraph company 
is bound to accept and contract to transmit all mes- 
sages offered to it by any member of the public,”* 
if the sender complies with its reasonable rules and 
regulations,?* and if the message submitted belongs 
to the general class of business handled by the com- 
The company is not required to receive 
messages the transmission of which would subject 
it to a penalty,?® or to a civil?” or criminal liabili- 
ty,2® but as a general proposition, if a message of- 
fered for transmission is couched in decent language, 
and the company might legally transmit the same 
without ineurring any liability therefor, it is its duty 
The fact that. a sender notifies the com- 


General. 


pany.?> 


to do so.?° 


People vy. Western Union Tel. Co., 46 
N.E. 731, 166 Ill. 15, 36 L.R.A. 6387. 


Richt to waive stipulations lmit- 
ing liability see infra § 194. 


21. Western Union Tel. Co. v. Hill, 
50 So. 248, 163 Ala. 18, 23 L.R.A.N.S. 
648, 19 Ann.Cas. 1058 (waiver as to 
office hours); Western Union Tel. Co. 
v. Cunningham, 14 So. 579, 99 Ala. 
314 (waiver as to prepayment); West- 
ern Union Tel. Co. v. Wilson, 9 So. 
414, 93 Ala. 32, 30 Am.S.R. 23 (waiver 
as to requirement that messages be 
written when presented); McPeek v. 
Western Union Tel. Co., 78 N.W. 63. 
107 Iowa 356, 70 Am.S.R. 205, 43 L.R. 
A, 214 (waiver as to office hours); 
Suttle v. Western Union Tel. Co.. 62 
S.H. 593, 148 N.C. 480, 128 Am.S.R. 
631 (waiver as to office hours). 


22. Duty to: 
Deliver see infra §§ 178-190. 
Forward see infra § 190. 
Transmit see infra §§ 169-177. 


Acceptance subject to delay see in- 
fra § 171. 


_ 23. U.S.—Primrose v. Western Un- 
jon Tel. Co., 14 S.Ct. 1098, 154 U.S. 1, 
38 L.Ed. 883; Nye v. Western Union 
Tel. Co., 104 F. 628. 


Ga.—Gray v. Western Union Tel. 
Co., 138 S.E. 562, 87 Ga. 350, 27 Am.S. 
R. 259,14 L.R.A. 95; Jeffries v. West- 
ern Union Tel. Co., 59 S.E. 192, 2 Ga. 
App. 853; Dunn v. Western Union 
Tel. Co., 59 S.H. 189, 2 Ga.App. 845. 


Ill.—Tyler v. Western Union Tel. 
Co., 60 Ill. 421, 14 Am.R. 88. 


Ind.—Western Union Tel. Co. v. 
Ferguson, 57 Ind. 495; Central Union 
Tel. Co. v. Swoveland, 42 N.E, 1035, 
14 Ind.App. 341. 


Ky.—Com. vy. Western Union Tel. 
Co., 67 S.W. 59, 112 Ky. 355, 28 Ky.L. 
1633, 99 Am.S.R. 299, 57 L.R.A. 614. 


Me.—Fowler v. Western Union Tel. 
Co., 15 A. 29, 80 Me. 381, 6 Am.S.R. 
211. 


Mass.—Vermilye v. Postal Tele- 


graph Cable Co., 91 N.E. 904, 205 
Mass. 598, 30 L.R.A.N.S. 472. 
Mich.—Western Union Tel. Co. y. 


Carew, 15 Mich. 525. 


Neb.—Nebraska Tel. Co. v. State, 
76 N.W. 171, 55 Neb. 627, 45 L.R.A. 
113; Western Union Tel. Co. y. Call 
Pub. Co., 62 N.W. 506, 44 Neb. 326, 48 
Am.S.R. 729, 27 L.R.A. 622. 


N.Y.—Breese v.,.U. S. Tel. Co., 48 N. 
Y. 132, 8 Am.R. 526; De Rutte v. New 
York, etc., Hlectric Magnetic Tel. Co., 


TELEGRAPHS AND TELEPHONES 


i aT eh ae, 
By Na Dates A es 
ae 


185 154-156 


pany of the nature of his message and of its financial 


importance will furnish no justification for a refusal 


‘to accept it.3° 


ture.?? 


1 Daly 547, 30 How.Pr. 403. See also 
U. S. Telegraph Co. v. Western Union 
Tel. Co., 56 Barb. 46; Atlantic, ete.. 
Tel. Co. v. Western Union Tel. Co., 4 
Daly 527. 


N.C.—Cordell v. Western Union Tel. 
Co,, 63 S.E. 71, 149 N.C. 402, 22 L.R.A. 
N.S. 540. 


Tenn.—Cumberland Tel. Co. v. 
Brown, 55 S.W. 155, 104 Tenn. 56, 78 
Am: SR. 906.50) RA 7s Neer ve, 
Western Union Tel. Co., 3 S.W. 496, 
85 Tenn. 529. 


Tex.—Western Union Tel. iS 5 
Neill, 57 Tex. 288, 44 Am.R. 589; 
Western Union Telegraph Co. v. Hill, 
(Civ.App.) 4 S.W.(2d) 668 [cit Cyc]; 
Western Union Telegraph Co. v. Alred, 
(Civ.App.) 4 S.W.(2d) 666; Western 
Union Tel. Co. v. Downs, 62 S.W. 1078, 
25 Tex.Civ.App. 597. 


Vt.—Gillis v. Western Union Tel. 
Co., 17 A. 736, 61 Vt. 461, 15 Am.S.R. 
917, 4 L.R.A. 611; Commercial Union 
Tel. Co. v. New England Tel., etc., Co., 
17 A, 1071, 61 Vt. 241, 15 Am.S.R. 893, 
5 L.R.A. 161. 


[a] There is no distinction between 
willful refusal to accept a message 
and a negligent refusal to do so, in 
so far as the duty of the telegraph 
company, by reasom of its public 
character, to accept messages for 
transmission without discrimination, 
is concerned. Western Union Tel. Co. 
v. Downs, 62 S.W. 1078, 25 Tex.Civ. 
App. 597. 


{b] Liability in tort for refusal. 


«A telegraph company’s refusal with- 


out legal excuse to accept and trans- 
mit a message tendered to it is an 
actionable tort. Cordell v. Western 
Union)! Tel. Co... 63) S:E. 71, 149) NC 
402, 22 L.R.A.(N.S.) 540. 


{c] Where payment is tendered 
for the transmission of a proper mes- 
sage, a telegraph company cannot re- 
fuse to accept it. Vermilye v. Postal 
Telegraph Cable Co., 91 N.E. 904, 205 
Mass. 598, 30 L.R.A.N.S. 472, 


Regulation of rates for messages 
see Supra §§ 108-114. 


24 Kirby v. Western Union Tel. 
Co., 65 N.W. 387, 7 S.D. 623, 46. Am.S.R. 
765, 30 L.R.A. 612, 621, 624, 4 S.D. 105, 
56. N.W. 759, 46 Am.S.R. 765, 30 LR. 
A. 612, 621, 624. 


Right to make reasonable regula- 
tions as to messages see supra § 154. 


25. Western Union Tel. Co. v. 
State, 101 S.W. 748, 82 Ark. 309, 12 
Ann.Cas. 82 (a state statute requir- 
ing telegraph companies to accept 


Where a message is offered which, 
by reason of the ignorance of the sender, is not in 
proper form, it would seem to be the duty of the 
operator to aid or advise him in regard to putting 
it into proper form.? 


Unsigned messages. The fact that a message. is: 
not. signed is not sufficient ground for refusing to 
accept and transmit the same unless its contents 
indicate some unlawful purpose or are calculated 
to arouse a well grounded suspicion that there is 
some improper reason for withholding the signa- 


[§ 156] 2. Messages for Illegal or Immoral Pur- 
poses. A telegraph company is not permitted to act 
as a censor of public or private morals,** or a judge 


and transmit all messages tendered to 
them does not affect the application 
of the rule but applies only to mes- 
sages of the class handled by the com- 
pany). 


[a] Intra-state message where 
company has interstate business ex- 
clusively.—Under the general rule 
that a telegraph or telephone com- 
pany may in good faith determine for 
itself the limits within which it will 
carry on its business, and the char- 
acter of such business, a telegraph 
company doing only an interstate 
business cannot be required to ac- 
cept intra-state messages. Western 
Union Tel. Co. v. State, 101 S.W. 748, 
82 Ark. 309. 


Right of company to limit char- 
acter of its business see supra § 84. 


26. Western Union Tel. Co. v. 
Young, 36 So. 374, 138 Ala. 240. 


Penalties generally see supra §§ 
128-144. 


27. Gray v. Western Union Tel. 
Co., 13 S.E. 562, 87 Ga. 350, 27 Am.S.R. 
259, 14 L.R.A. 95; Peterson v. West- 
ern Union Tel. Co., 67 N.W. 646, 65 
Minn. 18, 33 L.R.A. 302. 


Libelous messages see infra § 193. 


28. Gray v. Western Union Tel. 
Co., 13 S.B. 562, 87 Ga. 350, 27 Am:S. 
R.,.259, 14 L.R.A® 95: Louisville. we 
Wehmhoff, 76 S.W. 876, 79 S.W. 201, 
116 Ky. 812, 25 Ky.L. 995, 1924. 


Criminal responsibility of telegraph 
companies see supra §§ 145-152. 


Message for illegal or immoral pur- 
pose see infra § 156. 


29. Nye v. Western Union Tel. Co., 
104 F. 628; Gray v. Western Union 
Tel. Co., 13 S.H. 562,187 Ga. 850, 27 
Am.S.R. 259, 14 L.R.A. 95; Western 
Union Tel. Co. v. Ferguson, 57 Ind. 
495; Com. v. Western Union Tel. Co., 
67 S.W._59, 112 Ky. 355, 23 Ky.L. 16338, 
99 Am.S.R, 299, 57 L.R.A. 614, 


Messages not in decent language 
see infra § 157. 


30. Vermilye v. Postal Telegraph 
Cable Co., 91 N.E. 904, 205 Mass. 598, 
30 L.R.A.N.S. 472. 


31. See Cordell vy. Western Union 
Tel. Co., 63 S.E. 71, 149 N.C. 402, 22 
L.R.A.N.S, 540. 


82. Cordell vy. Western Union Tel. 
Co., supra. 


Messages which may not be genuine 
generally see infra § 192. ‘ 


83. Western Union Tel. Co. v. Fer- 
guson, 57 Ind. 495; Com. v. Western 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the good or bad faith of persons desiring to send 
messages over its lines;** and consequently is not 
justified in refusing a message couched in decent 
language and not libelous because its purpose or 
effect may be to accomplish, or aid in the aeeomplish- 
ment of, an illegal or immoral act,?® provided the 
company would not itself incur a civil or eriminal 
liability by transmitting the same.?¢ 
sage cannot ordinarily be refused because it relates 
to gambling in futures,*7 or contains reports of horse 
races which the addressee may illegally use, when 
received, in conducting a pool room,’ or is intended 
to procure the attendance of women of bad character 
for immoral purposes, provided the illegal or im- 
moral purpose does not appear on the face of the 
A telegraph company, however, is under 
no obligation to aid in or abet the commission of 
a crime, or to render itself liable to 


messagee.*°® 


Union Tel. Co., 67 S.W. 59, 112 Ky. 
355, 23 Ky.L. 1633, 99 Am.S.R. 299, 57 
L.R.A. 614. / 


24. Western Union Tel. Co. v. Fer- 
guson, 57 Ind. 495. 


35. Gray v. Western, Union Tel. 
€o., 13 S.H..562, 87 Ga. 350, 27 Am:S. 
R. 259, 14 L.R.A. 95; Western Union 
Tel. Co. v. Ferguson, 57 Ind. 495, 1 
Am.Electr.Cas. 266; Com. v. West- 
ern Union Tel. Co., 67 S.W.. 59, 112 
Ky. 355, 23 Ky.L. 16338, 99 \Am:S.R. 
299, 57 L.R.A. 614; Rogers v. Postal 
Telegraph-Cable Co., 164 N.E. 463, 265 
Mass. 544. 


[a] Analogy to railroad compa- 
nies.—A telegraph company has no 
more right to refuse to transmit a 
message couched in decent language 
and for which the usual charges have 
been paid, on the ground that the in- 
formation may be used for an illegal 
or immoral purpose, than a railroad 
company would have to refuse to 
earry a passenger who was not dis- 
orderly and who had paid his fare be- 
cause it believed that his purpose in 
going to a certain place was to com- 
mit an illegal or immoral act. Com. 
v. Western Union Tel, Co., 67 S.W. 59, 
112 Ky. 355, 23 Ky.L. 1633, 99 Am:S. 
R. 299, 57 L.R.A. 614. 


86. Gray v. Western Union Tel. 
Co. 13 S.E. 562, 87 Ga. 350,,-27-Am. 
S.R. 259, 14 L.R.A. 95; Com. vy. West- 
ern Union Tel. Co., 67 S.W. 59, 112 
iyo oD se yw rosa, 99) AImas. Rs 
299, 57 L.R.A. 614. 


[a] Prohibition of transmission of 
information in furtherance of gam- 
bling transactions.—An ordinance 
forbidding the transmission of tele- 
graphic messages, intended to be used 
in the business of pool selling, to pool 
rooms, is not an unconstitutional reg- 
ulation of intrastate commerce, al- 
though the telegrams are interstate. 
Louisville v. Wehmhoff, 76 S.W. 876, 
79 S.W. 201, 116 Ky. 812, 25 Ky.L. 995, 
1924. 2 


Transmission of intelligence and in- 
formation as commerce see Commerce 
SHSEE 


37. Gray v. Western Union Tel. 
Co., 13 S.E. 562, 87 Ga. 350, 27 Am. 
S.R. 259, 14 L.R.A. 95 (dealings in 
futures not being illegal). 


38. Com. v. Western Union Tel. 
Co., 67 S.W. 59, 112 Ky. 355, 23 Ky.L. 
1633, 99 Am.S.R. 299, 57 L.R.A. 614. 
But see Louisville v. Wehmhoff, 79 S. 
Ww. 201, 116 Ky. 812 (where furnish- 
ing telegraphic service to a pool sell- 
ing enterprise is said to be in the 
nature of a partnership in the vicious 
gambling business, the furnishing of 
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Thus a mes- 


like.*® 


indictment, and | message as it is 


such telegraphic service being illegal 
by statute). 


[a] In absence of statute or ordi- 
nance, the transmission and delivery 
of fteports of horse races and other 
sporting events is a legitimate busi- 
ness and cannot be rendered illegiti- 
mate by the fact that the recipient 
of such reports without further con- 
nivance of the telegraph or telephone 
company puts them to an illegal use. 
People v. Breen, 89 N.Y.S. 998, 44 
Misc. 375. 


39. Western Union Tel. Co. v. Fer- 
ae 57 Ind, 495, 1 Am.Electr.Cas, 


40. Gray v. Western Union Tel. 
Co., 13 S.E. 562, 87 Ga. 350, 27 Am. 
S.R. 259, 14 L.R.A. 95; Louisville v. 
Wehmhoff, 76 S.W. 876, 79 S.W. 201, 
116 Ky. $12, 25 Ky.L. 995, 1924. 


Criminal responsibility of telegraph 
company see supra §§ 145-152. 


41. Gray v. Western Union Tel. 
Co., 13 S.E. 562, 87 Ga. 350, 27 Am.S.R. 
259, 14 L.R.A. 95. 


[a] “When a dispatch is ambigu- 
ous, the law would give the benefit 
of the ambiguity to the company in 
dealing with it either civilly or crim- 
inally for transmitting the dispatch, 
and hence, it would be the duty of the 
company, in deciding whether to 
transmit or not, to give the benefit of 
the doubt to the sender.” Gray v. 
Western Union Tel. Co., 13 S.E. 562, 
87 Ga. 350, 354, 27 Am,S.R. 259, 14 
L.R.A. 95. 


42. lbiability for transmission and 
delivery of libelous messages see in- 
fra § 193. 


43. U.S.—Nye v. Western Union 
Tel. Co., 104 F. 628. 


Ark.—Western Union Telegraph Co. 
v. Franklin, 169 S.W. 234, 114 Ark. 
469, Ann.Cas,1916D 466; Western Un- 
ion Tel. Co. v. Lillard, 110 S.W. 1085, 
86 Ark. 208, 17 L.R.A.N.S. 836. 


Ga.—Gray v. Western Union Tel. 
Co., 18 S.E. 562, 87 Ga. 350, 27 Am.S.R. 
259, 14 L.R.A. 95. 


Ind.—Western Union Tel. Co. v. 
Ferguson, 57 Ind. 495, 1 Am.Electr, 
Cas. 266. 


Minn.—Peterson v. Western Union 
Tel. Co., 67 N.W. 646, 65 Minn. 18, 
33 L.R.A.N.S. 302. 


[a] Messages held not improper.— 
(1) The message “Please advise why 
you can not get a civil answer out 
of your agent here. If you ask him 
anything he has to curse you out,” 
tendered to a railroad and telegraph 
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if the sending of the message would itself be an 
illegal act or in direct furtherance of such an act, 
and the illegality appears from the face of the 
message or is otherwise positively known to the tel- 
egraph company, the message should not be trans- 
mitted ;*° but in such cases if the language of the 
message is ambiguous, the doubt.should be resolved 
in favor of the sender.*4 


[§ 157] 3. Messages Not in Decent Language.*? 
A telegraph company need not accept a message un- 
less it is couched in decent language;*? thus it may 
refuse to send a message which is blasphemous,** 
obscene,*® profane,*® slanderous,*? indecent,*® or the 


[§ 158] 4. Cipher Messages.5° <A telegraph ‘eom- 
pany is under the same obligation to receive a cipher 


to transmit any other message.®! 


agent for transmission to his supe- 
rior officer complaining of his con- 
duct, is neither obscene, slanderous, 
blasphemous, profane, nor indecent, 
and entitled to be transmitted. West- 
ern Union Telegraph Co. y. Franklin, 
169 S.W. 234, 114 Ark. 469, Ann.Cas. 
1916D 466. (2) A message delivered | 
to a telegraph company for transmis- 
Sion and delivery to the superintend- 
ent of a railroad, which states, “No 
fire in depot. Is it agent’s or passen- 
ger’s place to make one? Wire an- 
swer,’ and signed by the sender, is a 
proper message, and a refusal to send 
it cannot be justified. Western Un- 
ion Tel. Co. v. Lillard, 110 S.W. 1035, 
86 Ark. 208, 17 L.R.A.N.S. 836. 


44, Western Union Tel. Co. v. 
Franklin, 169 S.W. 234, 114 Ark. 469, 
Ann.Cas.1916D 466; Western Union 
Tel. Co. v. Lillard, 110 S.W. 1035, 86 
Ark. 208, 17 L.R.A.N.S. 836. 


45. Western Union Tel. Co. v. 
Franklin, 169 S.W. 234, 114 Ark, 469, 
Ann.Cas.1916D 466; Western Union 
Tel. Co. v. Lillard, 110 S.W. 1035, 86 
Ark. 208, 17 L.R.A.N.S. 836. 


46. Western Union Tel. Co. v. 
Franklin, 169 S.W. 234, 114 Ark. 469, 
Ann.Cas.1916D 466; Western Union 
Tel. Co. v. Lillard, 110 S.W. 1035, 86 
Ark. 208, 17 L.R.A.N.S. 836; Gray v. 
Western Union Tel. Co., 13 S.E. 562, 
87 Ga. 350, 14 L.R.A. 95, 27 Am.S.R. 
259. 


47. Duty to accept libelous mes- 
sage see infra § 159. 


Liability for sending libelous mes- 
sage see infra § 193. 


48. Western Union Tel. Co. v. 
Franklin, 196 S.W. 234, 114 Ark. 469, 
Ann.Gas.1916D 466; Western Union 
Tel. Co. vy. Lillard, 110 S.W. 1035, 86: 
Ark. 208, 17 L.R.A.N.S. 836; Gray v. 
Western Union Tel. Co., 13 S.H. 562, 
87 Ga. 350,\27 Am.S.R. 259, 14 L.R.A, 
95. 


49. Western Union Tel. Co. v. 
Franklin, 169 S.W. 234, 114 Ark. 469, 
Ann.Cas.1916D 466; Western Union 
Tel. Co. v. Lillard, 110 S.W..1035, 86 
Ark. 208, 17 L.R.A.N.S. 836. 


50. Damages for default as to ci- 
pher messages see infra § 268. 


Stipulations limiting liability for 
cipher or obscure messages see infra 
§ 207. 


51. Beggs v. Postal Telegraph-Ca- 
ble Co., 159 Ill.App. 247. 


{a] What manner or from’ whom 
the sender obtained the cipher code is 
wholly immaterial. Beggs v. Postal 
Telegraph-Cable Co., 159 Ill.App. 247. 
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[§ 159] 5. Libelous Messages.*? 
eompany need not,°? and should not,** accept a mes- 
sage which is, on its face,°® libelous. 
the message is reasonably capable of an innocent 
construction,®® or might reasonably be supposed to 
be a privileged communication,®’ the company can- 
not refuse it on the ground that it may possibly be 


libelous. 


[§ 160] 6. Messages Not on Regular Blanks—a. 
In General. It is generally held that the company 
may reasonably require not only that the message 
shall be reduced to writing, but that it shall, when 
presented for acceptance, be written on one of the 
usual blank forms containing the printed conditions 
on which only the company holds itself out to the 
publie as prepared to accept messages, and it may 
refuse a message not so written;°> but the company 
may waive the requirement and accept messages not 


so written, in which case it will be 


52. lhiability for transmission and 
delivery of libelous messages see in- 
fra § 193. 


Telegram as method of publication 
Of libel see Libel and Slander § 183. 


53. Western Union Tel. Co. v. 
Franklin, 169 S.W. 234, 114 Ark. 469, 
Ann.Cas.1916D 466; Western Union 
Tel. Co. vy. Lillard, 110 S.W. 1035, 86 
Ark..208, 17 L.R.A.N.S. 836; Peterson 
v. Western Union Tel. Co., 67 N.W. 
646, 65 Minn. 18, 38 L.R.A. 302; Gres- 
ham vy. Western Union Tel. Co., 142 
S.W. 271, 238 Mo. 480, 37 L.R.A.N.S. 
861, Ann.Cas.i913A 535. 


54. U.S.—Western Union Tel. Co. 
v. Cashman, 149 F. 367, 81 C.C.A. 5, 9 
LL RyA.N.S.. 140,'.9 Ann. Cas. 693; Nye 
v. Western Union Tel. Co., 104 F. 628. 


Kan.—Stockman v. Western Union 
Tel. Co., 63 P. 658, 10 Kan.App. 580. 


Minn.—Paton y. Great Northern 
“Tel. Co., 170 N.W. 511, 141 Minn. 430; 
Peterson v. Western Union Tel. Co., 
oe 646, 65 Minn. 18, 33 L.R.A. 
302. 


Wis.—Monson y. Lathrop, 71 N.W. 
596, 96 Wis. 386, 65 Am.S.R. 54. 


Que.—Archambault vy. Great North- 
ern Tel. Co., 14 Que.L. 8 


[a] Its agents are limited in same 
way, and should be so instructed by 
the telegraph company. Western Un- 
ion Tel. Co. v. Cashman, 149 F. 367, 
81 C.C.A. 5, 9 L.R.A.N.S. 140, 9 Ann. 
Cas. 693. 


[b] Illustrations of libelous tele- 
grams.—(1) “Your article in issue of 
. Thursday is a dirty lie as you know. 
Who is responsible? You nasty dog. 
Answer.” Western Union Tel. Co. vy. 
Cashman, 149 F. 367, 81°C.C.A. 5, 9 
L.R.A.N.S. 140, 9 Ann.Cas. 693. (2) 
“Slippery Sam, your name is pants. 
[Signed] Many Republicans.” Peter- 
son vy. Western Union Tel. Co., 67 N. 
W. 646, 65 Minn. 18, 33 L.R.A. 302. 
(3) “The citizens of Wisconsin dem- 
onstrated you are an unserupulous 
liar. A Marshfield Democrat.” Mon- 
son v. Lathrop, 71 N.W. 596, 96 Wis. 
386, 65 Am.S.R. 54. 


Privileged communications see in- 
fra § 193 text and notes 6, 7. 


55. Western Union Tel. Co. y. 
“Cashman, 149 F. 367, 81 C.C.A. 5, 9 
L.R.A.N.S. 140, 9 Ann.Cas. 693; Stock- 
man v. Western Union Tel. Co., 63 P. 
658, 10 Kan.App. 580; Grisham v. 
Western Union Tel. Co., 142 S.W. 271, 
238 Mo. 480, 37 L.R.A.N.S. 861, Ann. 
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A telegraph 


However, if 


ing, 


liable for a fail- 


Cas.1913A 535. 


[a] Telegraph company need not 
assume that the words of the message 
mean something not apparent on its 
face. Stockman v. Western Union 
Tel. Co., 63 P. 658, 10 Kan.App. 580. 


56. Nye v. Western Union Tel. Co., 
104 F. 628; Stockman y. Western Un- 
ion Tel. Co., 63 P. 658, 10 Kan.App. 
580; Rogers v. Postal Telegraph Ca- 
ble Co. of Mass., 164 N.E. 463, 265 
Mass. 544; Grisham v. Western Un- 
ion Tel. Co., 142 S.W. 271, 238 Mo. 480, 
37 L.R.A.N.S. 861, Ann.Cas.1913A 535. 


4 

[a] Another statement of rule. 
Where a message presented for trans- 
mission is in language such that a 
person of ordinary intelligence, know- 
ing nothing of the parties or circum- 
stances, would not necessarily con- 
elude that its purpose was defama- 
tion, it is his duty to accept and send 
it. Nye v. Western Union Tel. Co., 
104 F. 628. 


[b] If there is ambiguity in such 
a message, it is still the operator’s 
duty to send it without investigation. 
Grisham y. Western Union Tel, Co., 
142 (S.W.. -271, 238) Mo. 480, 37 TaIRVA: 
N.S. 861, Ann.Cas.19138A 535. 


57. Nye v. Western Union Tel. Co., 
104 F. 628. 


58. Western Union Tel. Co. v. Lid- 
-dell, 8 So. 510, 68 Miss. 1; Western 
Union Tel. Co. v. Dozier, 7 So. 325, 
67 Miss.-288; Kirby v. Western Union 
Tel} CO. UG bo IN VV se Gal LD Oo, AO 
Am.S.R. 765, 80 L.R.A. 612, 621, 624, 
55 N.W. 759, 4 S.D. 105, 46 Am.S.R. 
765, 30 L.R.A. 612, 621, 624. 


[a] If person insists upon erasing 
from the printed conditions of a tele- 
graph blank a reasonable and valid 
stipulation contained therein, the 
company may refuse to receive the 
message. Kirby v. Western Union 
Mel: Coe c6bwNe We vote Cis dou oases oO 
Am.S°R. 765, 30) R.A. 612, 620; 624° 
55 N.W. 759, 4 S.D. 105, 46 Am.S.R. 
765, 380 L.R.A. 612, 621, 624. 


Right of sender to compel trans- 
mission of message free of all condi- 
tions and stipulations see infra § 194. 


So. Western: Union i Telie Convey, 
Jones, 138 So. 471, 69 Miss. 658, 30 Am. 
S: Be bos 


Liability to deliver see infra § 178. 


60. Vermilye v. Western Union 
Tel. Co., 98 N.E. 635, 207 Mass. 401. 


[a] 


- 


§§ 159-161 


ure properly to transmit and deliver the same.*° 
Moreover, where the sender pastes upon the regular 
telegraph form bearing his message a notice of the 
importance of such message, but does not thereby 
exclude any of the printed matter on the form it- 
self or tend to confuse an operator transmitting 
such a message, the company may not refuse to 
transmit such message.®° 
tion, however, it is held that the company will not 
be allowed to enforce a rule requiring all messages 
to be tendered on its blanks and then provide only 
blanks which impose conditions and limitations on 
the liability of the company.®* 


[§ 161] b. Oral Messages. A telegraph company 
may properly require that, before a message is ac- 
cepted for transmission, it shall be reduced to writ- 
and may refuse to accept a message not in writ- 
ing,®? although one of its operators may at the send- 
er’s request act for him in writing the message.®* 


In at least one jurisdic- 


of importance of message.—Defend- 
ant telegraph company’s rules requir- 
ed each message for transmission to 
be written upon the form provided 
by the company, or to be attached 
thereto by the sender, so as to leave 
the printed heading in full view above 
the message. Piaintiff stuck on the 
message form, opposite the name of 
the sendee, a piece of paper, about 
three fourths of an inch wide and two 
inches long, on which was printed a 
notice that the message was a busi- 
ness message, and that failure to de- 
liver it promptly and correctly would 
likely cause financial loss to the send- 
er, and that further particulars could 
be obtained from the address named; 
but the pasting on of such notice 
did not tend to confuse the operator 
in sending the message, or increase 
the probability of error, and did not 
exclude the printed heading above the 
message. Hence it was held, that the 
presence of the notice on the message 
did not justify the company’s refusal 
to transmit it. Vermilye vy. Western 
Union Telegraph Co., 93 N.E. 635, 207 
Mass. 401. 


61. Western Union Tel. Co. v. Arm- 
strong, (Tex.Civ.App.) 207 S.W. 592. 
62. Ill.—People v. Western Union 


Tel. Co., 46 N.H. 731, 166 Ill. 15, 36 
L.R.A. 637. 


Ind.—Western Union 
Todd, (App.) 53 N.E. 194 


Miss.—Western Union Tel. Co. y. 
Liddell, 8 So. 510, 68 Miss. 1; West- 
ern Union Tel. Co. v. Dozier, 7 So. 
325, 67 Miss. 288. : 


S.D.—Kirby v. Western Union Tel. 
Co., 65. N.W. 37, 7 S.D. 628, 46 Am: 
S.R... 765, 80 L.R.A. 612,621, 624,55 
N.W._759, 4 S.D. 105, 46 Am.S.R. 765, 
30 L.R.A. 612, 621, 624. 


Tex.—Rich vy. 
Co., 


Tel Cogtve 


: Western Union Tel, 
(Civ.App.) 110 S.W. 98. 


63. Western Union Tel. Co. v. Pre- 
vatt, 43 So. 106, 149 Ala. 617; Mims 
v. Western Union Tel. Co., 64 S.E. 236, 
82 S.C. 247; Western Union Tel. Co. 
v. Foster, 64 Tex. 220, 53 Am.R. 754, 
1 Am.Hlectr.Cas. 740; Western Un- 
ion Tel. Co. vy. Edsall, 63 Tex. 668, 1 
Am.Electr.Cas. 715; Gulf, ete, R. Co. 
Vv. Geer, 24 S.W. 86, 5 Tex.Civ.App. 


349. 


Effect upon company’s limitation of 
its liability see infra § 199, 


Error in trauscribing oral message 


“Sticker” informing company| see infra § 168.. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


§§ 161-165] 


The company may also waive the requirement that 
messages shall be tendered in writing, and may ac- 
cept and contract to transmit a verbal message,** 
or a message offered over the telephone,*> in which 
case it will be liable for failure properly to trans- 
mit and deliver the same,** provided it is estab- 
lished that the message did in fact reach the tele- 
graph company,®? and what its language, as it 
reached the company, was.°® 


[§ 162] 7. Collect and Deadhead Messages. A 
telegraph company may require, before accepting 
and contracting to transmit a message, that its rea- 
sonable charges for the service demanded shall be 
prepaid;*® but the right to require such prepay- 
ment is a privilege which the company may waive,?° 
and if it undertakes to render a deadhead™! or col- 
lect? service, or to extend credit therefor, charging 
the tolls for the same at the regular tariff rates to 
the account of the sender,** or agreeing to accept 
payment at a later date,‘* it is held, in the absence 
of contract, to the same degree of care and diligence 
as though the charges had been fully prepaid.7®> On 
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the same prineiple as its right to require prepay- 
ment, it has been held that the company may rea- 
sonably require deposits from transient persons 
sending telegrams which require answers.7® 


[§ 163] 8. Unstamped Messages. Where a stat- 
ute or act of congress provides for a stamp tax on 
telegraph messages, the duty of affixing such stamp 
and paying such tax is on the person sending the 
message, and the telegraph company is not bound 
to accept for transmission a message which is not 
properly stamped.7* 


[§ 164] 9. Messages Presented outside of Office 
Hours.7® A telegraph company is not liable for a 
failure to accept for transmission a message pre- 
sented at a time not within its reasonable and es- 
tablished office hours.*® 


[§ 165] 10. Messages Presented on Sunday.®®. In 
the absence of a statutory prohibition a telegraph 
company may keep its office open on Sunday;8" 
however, it would seem that it is not obliged to re- 


64 Western Union Tel. Co. v. Wil- 
eon 9 So. 414, 93 Ala. 32, 30 Am.S.R. 


65. Ill.—People v. Western Union 
MeleCon46 NTs £66 111. 15,136 
IRSA. 637. 


Ind.—Western Union Tel. Co. v. 
Todd, (App.) 53. N.E. 194. 
Ky.—Western Union Tel. Co. v. 


Gault, 90 S.W. 610, 28 Ky.L. 881. 


Mich.—Carland yv. Western Union 
Tel. Co., 76 N.W. 762, 118 Mich. 369, 
74 Am.S.R. 394, 43 L.R.A. 280. 


S.C.—Bowie v. Western. Union Tel. 
Co., 59 S.E. 65, 78 S.C. 424. 


66. Western Union Tel. Co. v. Wil- 
son, 9 So. 414, 93 Ala. 32, 30 Am.S.R. 
23; Western Union Tel. Co. v. Todd, 
(Iind.App.) 53 N.E. 194; Carland v. 
Western Union Tel. Co., 76 N.W. 762, 
118 Mich. 369, 74 Am.S.R. 394, 43 L. 
R.A. 280; Bowie v. Western Union 
Tel. Co., 59 S.E. 65, 78 S.C. 424. 


Effect upon company’s liability 
where message given orally or by tel- 
ephone see infra §§ 199, 200. 


67. Planters’ Cotton Oil Co. v. 
Western Union Tel. Co., 55 S.E. 495, 
126 Ga. 621, 6 L.R.A.N.S. 1180. 


[a] If telegraph company denies 
having accepted message, plaintiff 
does not make a case unless he knew 
the person who answered the tele- 
phone or recognized the voice, and can 
connect such person with the tele- 
graph company as its agent to ac- 
cept messages; it is not sufficient for 
him to testify that he asked for a tel- 
ephone connection with the telegraph 
office, and that thereafter some un- 
known person answered and stated 
that he was the telegraph operator 
and agreed to take the message. 
Planters’ Cotton Oil Co. v. Western 
Union Tel. Co., 55 S.E. 495, 126 Ga. 
621, 6 L.R.A.N.S., 1180. 


68. Western Union Tel. Co. v. 
Gault, 90 S.W. 610, 28 Ky.L. 881. 


[a] Where error occurs in tele- 
phoning the message to the telegraph 
office and the operator testifies that 
he received it. as he wrote it down, 
and the sender’s agent, who tele- 
phoned it, does not remember any- 
thing about the transaction, there is 
no showing of negligence. Western 
Union Tel. Co. v. Gault, 90 S.W. 610, 
28 Ky.L. 881. 


69. Ala.—Western Union Tel. Co. 
Mp ig ee dete 14. So. 1579;599 Ala. 


Ill.— Western Union Tel. Co. vy. Du- 
Pole 21 N.E. 4, 128 Ill. 248, 15 Am.S.R. 


Ind.—Western Union Tel. Co. v. 
Henley, .60 N.E. 682, 157 Ind. 90; 
Western Union Tel. Co. v. Yopst, 20 
N.H. 222, 118 Ind. 248, 3 L.R.A. 224, 


Miss.—Western Union Tel. Co. v. 
Liddell, 8 So. 510, 68 Miss. 1. 


N.Y.—Macpherson v. Western Un- 
ion Tel. Co., 52 N.Y.Super. 232, 1 Am. 
Electr.Cas. 755 [rev 18 N.E. 251, 110 
N.Y. 408; 7° L.R'A.) 281]. 


N.C.—Cogdell v. Western Union 
Tels Co., 47 1S-E.) 490, 135° N.C. 431: 


Tex.—Western Union Tel. Co. v. 
Snodgrass, 60 S.W.-308, 94 Tex. 284, 
86 Am.S.R. 851. 


Reasonableness of charges see su- 
pra § 109. 


70. Western Union Tel. Co. v. Cun- 
ningham, 14 So. 579, 99 Ala. 314; 
Western Union Tel. Co. v. Henley, 
60 N.E. 682, 157 Ind. 90; Harrison 
v. Western Union Telegraph Co., 79 
S.E. 281, 163 N.C. 18; Ellison v. West- 
ern Union Telegraph Co., 79 S.E. 277, 
163 GINICs 5. 


[a] Where agent does not ask for 
prepayment, the right to prepayment 
is waived. Ellison vy. Western Un- 
ion Telegraph Co., 79 S.H. 277, 163 N. 
Cry. 


71. Western Union Tel. Co. v. 
Snodgrass, 60 S.W. 308, 94 Tex. 284, 
86 Am.S.R. 851. 


72. Western Union Tel. Co. y. Cun- 
ningham, 14 So. 579, 99 Ala. 314; West- 
ern Union Tel. Co. v. Yopst, 20 N.E. 
222, 118 Ind. 248, 3 L.R.A. 224; Cog- 
dell v. Western Union Tel. Co., 47 S. 
BE. 490, 135 N.C. 431. 


73. Western Union Tel. Co. v. Hen- 
ley, 60 N.E. 682, 157 Ind. 90. 


74. Western Union Tel. Co. v. Cun- 
ningham,'14 So. 579, 99 Ala. 314. , 


75. Western Union Tel. Co. v. Cun- 
ningham, supra; Western Union Tel. 
Co. v. Henley, 60 N.E. 682, 157 Ind. 90; 
Western Union Tel. Co. v. Yopst, 20 
IN, EL. 222, 118 Ind. 248, 3). L.R.A.224; 
Cogdill v. Western Union Tel. 
47 §.H. 490, 135 N.C... 431; 
Union Tel. Co. v. Snodgrass, 60 S.W. 


Co.,} 
Western |' 


308, 94 Tex. 284. 


[a] Prompt transmission and de- 
livery not dependent thereon.—It is 
not essential to recovery for failure 
promptly to transmit and deliver a 
telegram that a fee be paid for the 
transmission. Western Union Tele- 
graph Co. v. Gold, (Tex.Civ.App.) 235 
S.W. 331. 


76. Hewlett v. Western Union Tel. 
Co., 28 F. 181, 2 Am.Hlectr.Cas. 851; 
Western Union Tel. Co. v. McGuire, 
2 N.E. 201, 104 Ind. 130, 54 Am.R. 296, 
1 Am.Electr.Cas. 77. 


[a] Regulation unreasonable in 
some cases.—This rule, although not 
unreasonable in itself, may become 
unreasonable and oppressive if not 
properly applied, hence the company 
must exercise ordinary prudence and 
discretion in relaxing it when its ap- 
plication would, under particular cir- 
cumstances, be unreasonable. Hew- 
lett v. Western Union Tel. Co., 28 F. 
181, 2 Am.Electr.Cas. 851. 


Right to make reasonable regula- 
tions as to messages see supra § 154, 


77. Kirk v. Western Union Tel. Co., 
90 F. 809; Western Union Tel. Co. v. 
Waters, 36. So. 778, 139 Ala. 652; 
Western Union Tel. Co. v. Young, 36 
So. 374, 1388 Ala. 240. 


[a]. Subsequent repeal of such an 
act does not make the company lia- 
ble where no stamp was originally 
affixed. Western Union Tel. Co: y. 
Young, 36 So. 374, 138"Ala. 240. 


78. Cross references: 2 


Duty to deliver messages ‘out of of- 
fice hours see infra § 183. ; 


Duty to transmit messages out of of- 
fice hours see infra § 173.: 


Right to make reasonable rules as to 
office hours see supra § 154. 


79. Cates v. Western: Union Tel. 
Co., 66 S.E. 592,.151, NiC..479; 24.1. Re 
A.N.S. 1286; Starkey.,v..Western Un- 
ion Tel. Co., 115:.S.W.- 853, 53 Tex.Civ. 
App. 333. 4 


80. Cross references: 

Delivery on Sunday sée infra § 179. 

Legality or permissibility of opera- 
tion of telegraph companies on Sun- 
day see Sunday § 50. 

Transmission on Sunday see infra § 
170 text and notes 30-36. 


81. See Sunday § 50. 
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ceive messages on that day.®? 


[§ 166] 11. Messages for Points Not on Compa- 
ny’s Lines.*? No obligation rests on a telegraph 
company to aceept messages for points at which it 
has no office and no facilities for delivery, and for 
which it does not hold itself out to the public gen- 
erally as prepared to handle messages;** but it is 
the duty of its agents to know the places at which 
the company has offices,*® and of the company to 
furnish its agents with all necessary information 
in this regard.8¢ So, if an agent of a telegraph 
company through negligence or the lack of such in- 
formation accepts for transmission a message for 
a point at which the company has no office, the com- 
pany will nevertheless be liable for a failure to 
transmit and deliver the same;*" and if an agent 
refuses to accept a message under the erroneous 
belief that the company has no office at the place 
ta which it is addressed, the company will be liable 
in damages for such refusal,*® although such a mis- 
take, and the consequent refusal of a message, is 
not ground for the recovery of a statutory penalty 
in a state where the penalty is aimed only at willful 
refusal or intentional discrimination.*® 


[§ 167] 12. Messages from Other Telegraph Com- 
panics. Under a statute requiring telegraph com- 
panies to receive messages from and for other tele- 


82. Western Union Tel. Co. v. 
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[§§ 165- 
graph companies, but making an exception in the 
case of companies operating parallel or competing 
lines, the fact that two companies have lines that 
are parallel or competing between certain points 
does not bring them within the application of the 
exception as to a line or portion thereof of one 


company between points where the other company 
has no parallel or competing line.°° : 


[§ 168] D. Mistakes in Writing Down Oral Mes- 
sages on Acceptance for Transmission.®! Ordinari- 
ly, where a telegraph agent or operator writes out 
a, message at the dictation of the sender, he acts as 
agent for the sender,®? and his negligence in so act- 
ing is not chargeable to the company.°* However, 
where a telegraph company maintains a telephone 
in its office by which messages can be sent to it for 
transmission,®* and customarily are sent for such 
purpose;®® the agent or operator in receiving a mes- 
sage by such means acts in his capacity as agent of 
the company,®® hence the company is liable for his 
negligence®’? in erroneously writing the message.°® 


[§ 169] E. Duty To Transmit®*—1. In General. 
Where a telegraph company has duly received a 
message for transmission, it is its duty to transmit 
the same, and it will be liable for a failure to do 
so,? notwithstanding it is a message which the com- 


Keeting v. 


Hearn, 161° S.W. 1025, 110 Ark. 176,]a message on the ground that the} Western Union Telegraph Co., 152 S. 


Ann.Cas.1915D 378. 


; See also West-}| company had no office at the place.to| W. 95, 167 Mo.App. 601. 
ern Union Telegraph Co. v. McLaurin, | which ‘the message was addressed, 
13 So. 36, 70 Miss. 26 (which observes | due to his negligence in examining 


93. Western Union Telegraph Co. 


that it may be the true rule that if|an old and obsolete list of offices, it| ¥; Holcomb, (Tex.Civ.App.) 152 S.W. 


a telegraph company should, in a] being held, however, that such negli-| 19°: 


spirit of piety or regard for the law, 
refuse to receive a message for trans- 
mission on Sunday, and was sued 
therefor, and defended on the law, it 
would have ample protection from 
damages). 


a Connecting lines see infra § 


84. Lehue v. Western Union Tele- 
graph Co.) 96 -S.H. °29;- 175. N.C. 561 
{cit Cye]; Western Union Tel. Co. v. 
Carter, (Tex.Civ.App.) 156 S.W. 3382 
{cit Cyc]; Western Union Tel. Co. v. 
Hargrove, 36 S.W. 1077, 14 Tex.Civ. 
App. 79. 


85. Western Union Tel. Co. v. 
Jones, 13 So. 471, 69 Miss. 658, 30 Am. 
Sales tape 


86. Western Union Tel. Co. v. 
eM ees 62 S.W. 1078, 25 Tex.Civ.App. 


87. Western Union Telegraph Co, 
Vi. Hicks, 72 So. 356, 197 Ala. ‘815 
Western Union Tel. Co. v. Jones, 13 
So. 471, 69 Miss. 658, 30 Am.S.R. 579; 
Western Union Tel. Co. v. Hargrove, 
36 S.W. 1077, 14 Tex.Civ.App. 79, 


[a] It is within apparent scope 
of agent’s authority to agree to take 
a message addressed to a place where 
the company has no office, and to 
transmit and deliver it to a point 
beyond or more or less remote from 
its line upon such reasonable extra 
compensation aS may be agreed upon. 
Western Union Tel. Co. v. Carter, 
58 S.W. 198, 24 Tex.Civ.App. 80. 


Delivery beyond free delivery lim- 
its see infra §§ 185, 186. 


gs. Western Union Tel. Co. v. 
Downs, 62 S.W. 1078, 25 Tex.Civ.App. 
597. See also State v. Western Union 
Tel. Co., 88 S.W. 834, 76 Ark. 124 


gence did not render the company lia- 
ble for a statutory penalty). 


[a] Erroneous listing of city in 
compaxy’s books.—W here an operator 
refused to accept a message address- 
ed to ‘New Waverly” on the ground 
that the company had no Office at such 
place when the company did have an 
office there but it was erroneously 
listed in its books as “‘Waverly,” the 
company is liable in damages for the 
refusal. Western Union Tel. Co. v. 
pee 62 S.W. 1078, 25 Tex.Civ.App. 


89. See supra § 133. 
eo. U.S. Telegraph Co. v. Western 


'Union Tel. Co., 56 Barb. (N.Y.) 46; 


Atlantic, ete.,,. Tel. Co. v. Western 
Union Tel. Co., 4 Daly (N.Y.) 527. See 
also State vy. Cadwallader, 87 N.E. 
644, 89 N.E. 319, 172 Ind. 619 (de- 
claring that, by analogy to common 
carriers, where a telegraph company 
delivers a message, directed to a point 
beyond its own lines, to another tel- 
egraph company for transmission the 
rest of the way to its destination, 
it is the duty of the latter company 
to receive the message and transmit 
it upon compliance by the former 
company with reasonable rules and 
regulations). : 


91. Applicability of contractual 
limitations to messages presented or- 
ally see infra §§ 199, 200. 


92. Keeting v. Western Union Tel- 
ecrene Co., 152 S.W. 95, 167 Mo.App. 


[a] Agency not extending to 
transmission and delivery.—A _ tele- 
graph operator, even if the agent of 
the sender in writing a message at 
his dictation, in receiving and trans- 
mitting it to the addressee, is the 


94 Western Union Tel. Co. v. 
Todd, (Tnd.App.) 53 N.E. 194; Mark- 
ley v. Western Union Tel. Co., 141 N. 
W. 443, 159 Iowa 557; Salisbury v. 
Western Union Tel. Co., (Mo.App.) 
217 S.W. 551; Western Union Tele- 
graph Co. v. Buchanan, 129 S.W. 850, 
61 Tex.Civ.App. 212. 


95. Western Union Telegraph Co. 
v. Baltz, 299 S.W.. 377%, 175 Ark: 167; 
Western Union Tel. Co. v. Todd, (Ind. 
App.) 53 N.E. 194. 


96. Western Union ‘Tel. Co. v. 
Baltz; 299°\S.We 37%, Lib Ark (4¢67= 
Western Union Tel. Co. v. Todd, (Ind. 
App.) 53 N.E. 194; Markley v. West- 
ern Union Tel. Co., 141 N.W. 4438, 159 
Towa 557. 


97. Markley v. Western Union Tel- 
egraph Co., 141 N.W. 443, 159 Iowa 
557; Salisbury v. Western Union Tel. 
Co., (Mo.App.) 217 S.W. 551; West- 
ern Union Telegraph Co. v. Buchanan, 
129 S.W. 850, 61 Tex.Civ.App. 212. 


98. Salisbury v. Western Union 
Ee Co., (Mo.App.) 217 S.W. 


[a] Mistake in the first initial of 
name of the addressee of a message, 
as given over the telephone, was the 
telegraph company’s, and not the 
sender’s. Salisbury v. Western Un- 
Bee Telegraph Co., (Mo.App.) 217 S.W. 


99. Transmission of fo d, frand- 
ulent, or unauthorized asepRRied see 
infra § 192. 


1. Ala.—Western Union Telegraph 
Reh v. Emerson, 49 So. 820, 161 Ala. 


Ark.—Western Union Tel. Co. Vv. 
Bickerstaff, 138 S.W. 997, i 
1, Ann.Cas.1913B 242. Mileae 


For later cases, developments and changes in the law see Annotations, same title and section number 


aly: 
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pany might have refused to accept,? unless it is 
also one which it would be unlawful for the com- 
Thus it is no justification for 
failure to transmit a message that it was written in 
cipher,* or that the operator mistakenly thought 
that the addressee was not at the place stated in 
t Unless declared by statute to be an 
insurer,® a telegraph company by receiving a mes- 
sage for transmission does not absolutely insure 
that it will be transmitted,’ however, it is bound 
to exercise adequate,® due,® reasonable,!® or ordi- 
nary*? care and diligence in the transmission of mes- 
Sages, and circumstances over which it has no con- 
trol may arise which will excuse a failure to do so.!2 
If the failure to transmit is due to the negligence 
of the company, it will be liable for damages,!® and 
in some jurisdictions for a statutory penalty.14 


Selection of route. If a continuous telegraphic 


pany to transmit.® 


the address.® 


Ga.—Baldwin v. Western Union Tel. 
nay S.E. 212, 93 Ga. 692, 44 Am.S. 


Md.—Birney v. New York, etc. 
Parnes Tel. Co., 18 Md. 341, 81 Am. 


Miss.—Western Union Tel. Co. v. 
Jones, 13 So. 471, 69 Miss. 658, 30 
Am.S.R. 579. 


Mo.—Burnett v. Western Union Tel. 
Co., 39 Mo.App. 599. 


N.Y.—Hamel v. Western Union Tel. 
Co,, 251 N.Y.S. 559, 233 App.Div. 77. 


N.C.—Hocutt v. Western Union Tel. 
Co., 60 S.B. 980, 147 N.C. 186. 


Pa.—vU. S. Tel. Co. v. Wenger, 55 
Pa. 262, 93 Am.D. 751. 


R.I—M. M. Stone & Co. v. Postal 
Telegraph Cable Co., 87 A. 319, 35 R. 
I. 498, 46 L.R.A.N.S. 180. A 


S.C.—Brown v. Western Union Tel, 
Co., 67 S/H. 146, 85 S.C. 495, 187 Am. 
S.R. 914; Bolton v. Western Union 
Tel. Co., 65 S.H. 937, 84 S.C. 67. 


Tex.—Western Union Tel. Co. v. Al- 
red, (Civ.App.) 4S.W.(2d) 666; West- 


ern Union Tel. Co. v. Erwin, (Civ. 
App.) 147 S.W. 607. 
Va.—Western Union Tel. Co, v. 


Reynolds, 77 Va. 173, 46 Am.R. 715. 


[a] As duties are distinct, a tele- 
graph company may breach its duty 
in the transmission of a message, as 
distinguished from delivery thereof. 
Western Union Telegraph Co. v. Em- 
erson, 49 So. 820, 161 Ala, 221. 


[b] If company makes no effort 
to transmit a message which it has 
received, as where the operator for- 
gets and entirely neglects to transmit 
it, the company will, of course, be 
liable. Birney v. New York, etc., 
Printing Tel. Co., 18 Md. 341, 81 Am.D. 
607. 


[c] Message stopped at intermedi- 
ate point.—If a message is received 
at one point to be transmitted to an- 
other point on the company’s line and 
is transmitted from the first point but 
never goes beyond an intermediate 
point on the line, and no reason 1s 
shown for the failure to transmit it 
to its destination, the company will 
be liable for the damages sustained. 
U. S. Telegraph Co. v. Wenger, 55, Pa. 
262, 93 Am.D. 751. 


[d] Message is “in transit” not 
only while being sent over the wires, 
but while it is in the hands of the 
messenger for delivery after it reach- 
es the place where the addressee re- 
sides. Brown v. Western Union Tel. 
Co., 67 S.E. 146, 85 S.C. 495, 137 Am. 
S.R. 914. 
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lable. 


Vis major.® 


2. Western Union Tel. Co. v. Cun- 
ningham, 14 So. 579, 99 Ala. 314; 
Western Union Tel. Co. v. Jones, 13 
So. 471, 69 Miss. 658, 30 Am.S.R. 579; 
Western Union Tel. Co. v. Reynolds, 
Ut Va. 178,, 46 “Am. R.- 715. 


[a] Charges not prepaid.—West- 
ern Union Tel. Co. v. Cunningham, 14 
So. 579, 90 Ala. 314. 


[b] Message not on blank.—West- 
ern Union Tel. Co. v. Jones, 13 So. 
471, 69 Miss. 658, 30 Am.S.R. 579. 


3. Kirk v. Western Union Tel. Co., 
90 F. 809; Western Union Tel. Co. v. 
Young, 36 So. 374, 138 Ala. 240. 


[a] Unstamped message.—Kirk v. 
Western Union Tel. Co., 90 F. 809. 


4 Beggs v. Postal Telegraph Ca- 
ble Co., 159 Ill.App. 247; Western 
Union Tel. Co. v. Reynolds, 77 Va. 173, 
46 Am.R. 715. ‘ 


[a] Where message is expressed 
in series of letters which may readily 
be transmitted, the fact that it is in 
cipher so that its meaning is not in- 
telligible to the company is no justi- 
fication for a failure to transmit it. 
Western Union Tel. Co. v. Reynolds, 
77 Va. 173, 46 Am.R. 715. 


5. Hocutt v. Western Union Tel. 
Co., 60 S.E. 980, 147 N.C. 186. 


6 See statutory provisions. 


7. Western Union Tel. Co. v. Hill, 
50 So. 248, 163 Ala. 18, 23 L.R.A.N.S. 
648, 19 Ann.Cas. 1058; Birney v. New 
York, ete., Printing Tel. Co., 18 Md. 
341, 81 Am.D. 607. 


8. Hamel v. Western Union Tele- 
graph Co., 251 N.Y.S. 559, 283 App. 
Dive tis 


9. Bolton v. Western Union Tel. | 
Western | 


Co., 65 S.E. 987, 84 S.C. 67; 
Union Telegraph Co. v. Hill, (Tex. 
Civ.App.) 4 S.W.(2d) 668 [cit Cyc]; 
Western Union Telegraph Co. v. Al- 
red, (Tex.Civ.App.) 4 S.W.(2d) 666; 
Western Union Tel. Co. v. Downs, 62 
S.W. 1078, 25 Tex.Civ.App. 597. 


° 10. Western Union Tel. Co. v. 
Price, 126 S.W. 1100, 137 Ky. 758, 29 
L.R.A.N.S. 836; Bertuch v. United 
States & Hayti Telegraph & Cable Co., 
139 N.Y.S. 289, 79 Misc. 10 


Il. Western Union Tel. Co. v. 
Bickerstaff, 138 S.W. 997, 100 Ark. 1, 
Ann.Cas.1913B 242; Western Union 
Tel. Co. v. Gauntt, (Tex.Civ.App.) 28 
S.W.(2d) 207; Western Union Tele- 
graph Co. v. Nordyke, (Tex.Civ.App.) 
4 S.W.(2d) 633; Western Union Tel. 
Co. vy. Seguin Farmers’ Union Gin Co., 
(Tex.Civ.App.) 246 S.W. 430; 
ern Union Tel. Co. v. Gilliland, 130 S. 
W. 212, 61 Tex.Civ.App. 185. 


West-: 
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route exists from the filing office to the destination, 
the sender, by filing his message, selects that route’ 
as the one over which he desires his message to be 
sent,'® and if the company selects another route, 
either telegraphie?® or partly telephonie,!? by which 
the message fails to arrive at its destination, the 
company, although free from negligence, will be 
Moreover, the company will be guilty of 
negligence if it transmits a message to an office more 
distant from the sendee than another to which both 
duty and custom require it to be sent.18 


Whether a telegraph operator, who 
was also a military censor, acted as the company’s 
agent. or as censor in submitting a telegram to the 
chief government censor must be determined from 
his standpoint and as it appeared to him when he 
received the message.?° 


[§ 170] 2. To Transmit Promptly—a. In General. 


[a] Exercise of “reasonable dili- 
gence and care” by a telegraph com- 
pany, in sending and delivering a 
message, is the exercise of no great- 
er care than the exercise of “ordinary 
care.’”” Western Union Telegraph Co. 
v. Gilliland, 130 S.W. 212, 61 Tex.Civ. 
App. 185. 


12. Rose Mfg. Co. v. Western Un- 
fee Tel. Co., (Tex.Civ.App.) 251 S.W. 


Excuses for delayed transmission 
see infra §§ 171-173. 


13. Birney v. New York,’ ete, 
Printing Tel. Co., 18 Md. 341, 81 Am, 
D. 607; U.S. Telegraph Co. v. Weng- 
er, 55 Pa. 262, 93 Am.D. 751; West- 
ern Union Tel. Co. v. Reynolds, 77 
Va. 173, 46 Am.R. 715. See also cas- 
es supra note 1. 


[a] Failure because message for- 
gotten about.—Birney v. New York, 
etc., Printing Tel. Co., 18 Md. 341, 81 
Am.D. 607. 


Measure of damages see infra §§ 
262-271. 


14. Penalties see supra §§ 128-144. 


15. .Western Union Tel. Co. v. Al- 
ford, 161 S.W. 1027, 110 Ark. 379, 50 
L.R.A.N.S. 94; Western Union Tel. 
Co: v. Smith, 175 S.W. 375, 164 Ky. 

70. ‘ 

16. Western Union Tel. Co. v. Al- 
ford, 161 S.W. 1027, 110 Ark. 379, 50 
L.R.A.N.S. 94; Western Union Tel. 
Co. v. Smith, 175 S.W. 375, 164 Ky. 
270. 


17. Western Union Tel. 
Smith, supra. 


[a] Successful transmission part. 
ly by telephone.—The addressee of a 
telegram cannot complain that it was , 
sent part of the distance by telephone, 
where it was actually delivered with 
reasonable dispatch and in time to 
prevent any damage. Western Union 
Telegraph Co. v. Smith, 175 S.W. 375, 
164 Ky. 270. 


18. Medlin v. Western Union Tele- 
graph Co., 86 S.E. 366, 169 N.C. 495. 


[a] Railroad telegrapher' trans- 
mitting a message to a telegraph 
company’s line to accommodate the 
sender is an agent of the sender, 
hence, where he routed it to a station 
twenty miles distant from the ad- 
dressee where there was a station 
within six miles, the company is not 
liable for consequent delay. Western 
Union Tel. Co. v. Simms, 69 S.W. 464, 
30 Tex.Civ.App. 32. 


§ 19. As defense for nondelivery see 
178. 


20. 


Co. v. 


Rose Mfg. Co. v. Western Un- 


144 [62 6.J.] .; 
The merit of telegraphie communication lies in its 
speed, and it is for this reason that it is resorted 
to instead of using the more certain and less ex- 
pensive method of communicating by mail.?+_ It is 
therefore the duty of telegraph companies, which 
hold themselves out to the world as prepared to fur- 
nish this rapid means of communication, to trans- 
mit messages promptly, and in the absence of any 
legal excuse they will be liable for a failure to do 
so.22 Unléss they are insurers by statute,?? such 
companies do not insure the prompt transmission 
of a message,?* but are liable. only for failure to 
exercise ordinary care; that is, for failure to trans- 
mit as promptly as is reasonably practicable under 
all the cireumstances.2® They must, however, exer- 
cise reasonable care and diligence to secure a prompt 
transmission of messages,?® and in determining 
whether they have done so all the facts and circum- 
stances of the pa cuias case should be considered,??: 
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including the urgency or importance of the message 
in question. 78 Moreover, the company cannot jus- 


tify a delay in transmission on the ground that one 


of its rules or regulations was not complied with 
where it has waived the same by accepting and agree- 
ing to transmit the message.*°® 


Sunday or legal holiday. 30 Under a statute pro- 
hibiting telegraph companies from transmitting mes- 
sages on Sunday unless they relate to matters of 
charity and necessity,?1 recovery may not be had 
for a failure to promptly transmit a message on Sun- 
day unless the message is shown to come within 
that exception,®? but if the message is of such char- 
acter, the company will be liable for a failure to 
transmit it,?? notwithstanding the sender might have 
dispatched it on the day previous.** However, in 
the absence of such statutory regulation, where the 


ion Telegraph Co. (Tex.Civ.App.) 251 
37. 


S.W. 
21. Dorgan v. Western Union Tel. 
Co., 7 F.Cas.No. 4,004; Daughtery v. 


American Union Tel. Go. 75 Ala. 168, 
ol VAM. 43h. oy” 


22. U.S.—Western Union Tel. Co. 
v. Lange, 248 F. 656,-160 C.C.A. 556 
[cert dén 39 S.Ct. 8,'248 U.'S. 552, 63 L. 
Ed. 418, and rev 40 S.Ct. 460, 253 U.S. 
101, 64 L.Hd. 803]; Beasley v. West- 
ern Union Tel. Co., 39 F. 181; Behm 
v. Western Union Tel. Co., 3 F.Cas. 
No. 1,234, 8 Biss. 131,°7 Reporter 710; 


Dorgan v. Western Union Tel. Co., 7 1 


F.Cas.No. 4,004. 


, Ala.—Western Union Tel. Co. v. 
Hill, 50 So. 248,.163 Ala. 18, 23 L.R.A. 
N.S. 648, 19 Ann.Cas..1058; Western 
Union Tel. Co. v. Cunningham, 14 So. 
579, 99 Ala. 314; Daughtery v. Amer- 
ican Union Tel. Co., 75 Ala. 168, 51 
Am.R. 


Fla.—Western Union Tel, Co. v. 
Hyer, 1'So: 129, 22 Fla.637, 1 Am.S. 
R. 222, 2 Am. Bléctr.Cas. 484. 


Ky.—Cumberland Tel., etc., Co. v. 
Quigley, 112°S.W. 897, 129 Ky. 788, a NS) 
L.R.A.N.S. 575. 


s Ney.—Mackay Vv. "Western Union 
Tel. Co., 16 Nev. 222.’ 


. N.Y.—Pearsall v.. Western Union 


Mel OO .26, NE 534, 124 N.Y." 256, 
21 Am.S.R. 662; Leonard v. New 
York; ete., Blectro Magnetic Tel. (CYey 


ag 544, 1 Am.R. “446. 


M. M. Stone & Co. v., Postal 
mean Cable Co! 87 A. 319, 35 Jey Fy 
498, 46 L.R.A.N.S. 130. : 


. $.C.—Stewart v. Western Union 
Wel, Oo, U6 S.H. dl, 93° S.C. 119: 


Tex.—Western Union Tel. Co. v. 
‘True, 106° S.W. 315, 101 Tex. 236 [rev 
agony grounds (Civ.App.) .103 S.W. 
ih 3 
win, -(Civ.App.)-147: S/W. 607; Mitch- 
ell v. Western Union Tel. Co.,.33 S.W. 
1016, 12-Tex.Civ.App. 262. : 


[a] “Promptly,” within the im- 
plied undertaking of a telegraph com- 
pany, 
transmission, to transmit and deliver 
it promptly, means expeditiously and 
without undue delay, that is, as 

quickly as practicable under the cir- 
SUEte Rood, Western Union Tele- 
graph Co. v. Barbour, 89 So. 299, 206 
Ala. 129,17 AAR. 103. 


[b]. State. may, by reasonable and 
appropriate legislation, enforce per- 
formance of the,company’s duty to 
exercise reasonablé care and diligence 


‘tutes the delict. 


Western Union Tel. Co. v. Er- | 


on accepting a message for. 


to transmit promptly all messages. 


Stewart v. Western Union Tel. Co., 76 
Sh LOSS SiO. i195. 


[ce] What constitutes delict.— 
Where a telegraph company fails to 
transmit a telegram with reasonable 
promptness, the company’s failure to 
convey the information, and not the 


‘wrongful act of an agent at any par- 


ticular point prior to the delivery of 
the telegram to the addressee, consti- 
Brown v. Western 
Union Telegraph Co., ee S.E. 146, 85 
S.C. 495, 137 Am.S.R. 91 


[d] Free delivery eats are no de- 


‘fense for a failure to transmit a mes- 


sage promptly. Western Union Tel. 
ae Vn Seott,.87 “Sow. 2895) 27 Ky.da. 
Die 

{e].. Negligence of telegraph com- 
pany in transmitting message cannot 
be predicated on its failure to send 
and deliver within twenty-five min- 
utes a message from St. Louis, Mo., 
by way of Springfield, Mo., to Fay- 
etteville, Ark. Western Union Tele- 
graph Co. v. Crenshaw, 125 S.W. 420, 


93 Ark. 415. 
23. See statutory provisions. : 
24... Western Union Tel. Co. v. 


Bickerstaff, 138 S.W. 997, 100 Ark. 1, 
Ann.Cas.1913B 242; Providence- 
Washington Ins. Co. v. Western Un- 
jon "Tel. Co.,. 93) N.B.3134, 247. T1184, 
30 LR.A.N.S. 1170, 189 Am.S.R. 314. 


25. Western Union Tel. Co. v. 
Price, 126 S.W. 1100, 1387 Ky. 758, 29 
L.R.A.N.S. 836; M. M.. Stone & Co. 
v. Postal Telegraph Cable Co., 87 A. 
319, 85 RI. 498, 46 L.R.A.NS. 180; 
Western Union Telegraph Co. v. Gilli- 
land, 130 S.W. 212; 61 Tex.Civ.App. 
185; Western Union Tel. Co.. v. Me- 
Donald, 95 S.W...691, 42° Tex.Civ. App. 
22:95 Western Union Tel. Co. v. Hays, 
(Tex.Civ.App.) 63 S.W. 171. 


[a] High degree of skill and care. 
—While telegraph companies are not 
common carriers and insurers of the 
prompt transmission of messages, 
they exercise a quasi-public employ- 
ment with duties analogous to those 
of common carriers, and are required 
to use a high degree of care and skill 
in the prompt. transmission of mes- 
sages. Providence-Washington Ins. 
Co. v. Western Union Tel. Co., 93 N. 
BE. 134, 247 111. Pe 30 L.R.A.N.S. 1170, 
189 Am.S.R. _381 


Excuse for vel see infra §§ 171-— 


26. Beasley v. Western Union Tel. 
Co., 39: F, 181; Behm v. Western Un- 
ion Tel. Co., 3 F.Cas.No. 1,234, 8 Biss. 


' Hor later cases,\developments'and changes in the law see Annotations, 


131, 7 Reporter 710; Western Union 
Tel. Co. v. Bickerstaff, 138 S.W. 997, 
100 Ark. 1, Ann.Cas.1913B°242; M. M. 
Stone & Co. v. Postal Telegraph Ca- 
ble Co., 87 A. 319, 35 R.J. 498, 46 L. 
R.A.N.S. 180; Western Union Tel. Co’ 
v. McDonald, 95 S.W. 691, 42 Tex.Civ. 
App. 229. 


27. Beasley v. Western Union Tel. 
Co., 39 F. 181; Behm v. Western Un- 
ion Tel. Co., 3 F.Cas.No. 1,234, 8 Biss. 
131, 7 Reporter 710; Stevenson v. 
Brontnent Tel. Co., 16. U.C.Q.B3 COnkED 

30. 


As question for jury see infra § 253. 


28. Beasley v. Western Union Tel. 
Co.,. 39 F. 181; Western Union Tel. 
Co. v. Bickerstaff, 138 S.W. 997, 100 
Ark. 1, Ann.Cas.1913B 242; Cumber- 
land Tel., etc., Co. v. Quigley, 112 S. 
W. 897, 129 Ky. 788, 19° LR-AIN.S: 
575; Bolton v. Western Union Tele- 
graph Co., 65 S.E. 937, 84 S.C. 67. 


[a] Death message is very differ- 
ent from a message on a mere matter 
of business, and a telegraph company 
must exercise a corresponding degree 
of care in the promptness of its trans- 
mission. Bolton v. Western Union 
Telegraph Co., 65 S.H. 937, 84 S.C. 67. 


- 29. Western Union Tel. Co. v. Cun- 

ningham, 14 So. 579, 99 Ala. 314 
(waiver of regulation requiring pre- 
payment of charges by agreement to 
transmit the message and receive 
payment on the following day). 


30.- Duty to: 
Accept messages on Sunday see su- 
pra § 165. \ 
Deliver messages on Sunday or holi- 
day see infra § 179. 


31. See statutory provisions. 


32. Willingham v. Western Union 
Tel. *Coi,.1l8- SHO5°298, 90 5 Gas eaor 
Western Union Tel. Co. v. Yopst, 20 
N.E. 222, 118 Ind. 248, 3 L.R.A. 224 
(not liable for statutory penalty); 
Rogers v. Western Union Tel. Co., 78 
Ind. 169, 41 Am.R. 558 (not liable for 
statutory penalty). 


33. Burnett v. Western Union Tel. 
Co., 39 Mo.App. 599; Gulf, °C. & S. BF. 
Gece v. Levy, 59 Tex. 542, 46 Am.R. 


[a] Telegraph business generally 
is not a work of necessity. Rogers 
v. Western Union Tel. Co., 78 Ind. 


169, 41 Am.R. 558. 


34 Burnett v. Western Union Tel. 
Co., 39 Mo.App. 599. 


What constitutes ee ccenity or char- 
ity see Sunday §§ 25-27 


same title and section number. 
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§§ 170-172] 


company accepts a message on Sunday*® or a legal 
holiday,*® it has the duty to transmit it with ordi- 
nary diligence regardless of the day. 


} [§ 171] b. Excuses for Delay—(1) In General. If 
it has no knowledge thereof when it accepts a mes- 
sage,°“ a telegraph company will not ordinarily be 
held responsible for delays in the transmission of 
messages due to causes over which it has no eon- 
trol,** since various circumstances or conditions may 
exist which will justify or excuse such a delay®® or 
would justify a refusal to accept a message for trans- 
mission unless it is taken subject to delay.t° How- 
ever, it is no defense for a delay that the original 
operator cannot send the message through another 
office due to the fact that the operators at such of- 
fice do not respond, in the absence of evidence ex- 
cusing the company’s employees at the latter office.+1 
Nor is. it a defense that the telegraph company’s 
agent handling the message was also the agent of a 
railroad company and was busy, at the time, with 
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his railroad duties.42 Moreover, the negligent delay 
of the company’s messenger in returning to the of- 
fice with a message, which he was directed by the 
company to obtain, is the delay of the company for 
which it is liable.*? 


[§ 172] (2) Wire Trouble.4* Although the law 
imposes upon a telegraph company the duty to ex- 
ercise ordinary care and diligence both in prevent- 
ing any wire trouble*® and in repairing it promptly 
when it occurs,*® the company is not responsible for 
delays due to unavoidable interruptions in the work- 
ing of its lines, such as those due to storms or at- 
mospherie disturbances or other causes over which 
it has no control and against which, in the exercise 
of ordinary prudence and foresight, it was not rea- 
sonably practicable to guard.** Wire trouble, how- 
ever, is no legal excuse where its existence and ex- 
tent were known to the company’s operator when the 
message was accepted, and the facts not communi- 
cated by him to the sender;*® nor is it an excuse 


385. Western Union Tel. Co. v. 
Hearn, 161 S.W. 1025, 110 Ark. 176, 
Ann.Cas.1915D 378; Burnett v. West- 
ern Union Tel. Co., 39 Mo.App. 599. 
See also Western Union Tel. Co, v. 
MeLaurin, 13 So. 36, 70 Miss. 26 (de- 
elaring that the piety which admits 
of open offices and the receipt of mes- 
Sages and pay for their dispatch on 
Sunday should be equal to the duty 
of transmission and delivery as on 
other days). 


36. Western Union Tel. Co. v. 
Ford, 74 S.E. 70, 10 Ga.App. 606. 


37. Galloway v. Western Union 
go cerern Cost /Sbc SB. 309, 1-017 S.C: 


[a] Company should not lead 
sender to believe a message will be 
promptly delivered, where it knows, 
or should have known, circumstances 
which would prevent delivery. Gal- 
loway v. Western Union Telegraph 
Go., 85 S.E. 309, 101 S.C. 159. 


38. Western Union Telegraph ‘Co. 
v. Bickerstaff, 138 S.W. 997, 100 Ark. 
1, Ann.Cas.1913B 242. 


39. Behm v. Western Union Tel. 
Gol, 3 -F.Cas: No: -1,234,8° Biss.7131, 7% 
Reporter 710; Dorgan v. Western Un- 
ion Tel. Co., 7 F.Cas.No. 4,004; Glover 


v. Western Union Tel. Co., 59 S.E. 
526, 78 S.C. 502. 
[a] Operator out for meal.— 


Where, in a small town, requiring no 
more than one competent operator, 
the operator is absent for a resonable 
time at dinner, at which time a mes- 
sage is left for transmission with a 
messenger, the message being trans- 
mitted directly upon his return, the 
company is not liable for the delay in 
transmission due to tthe absence of 
the operator. Behm v. Western Union 
Tel. Co., 3 F.Cas.No. 1,234, 8 Biss. 
131, 7 Reporter 710. 


Wire trouble see infra § 172. 


40. Petze v. Western Union Tel. 
Co., 112 N.Y.S. 516, 128 App.Div. 192. 


[a] Messages subject to delay due 
to strike.—Where a message is pre- 
sented to a telegraph company for 
transmission during a strike of its 
operators, the company is not liable 
for a statutory penalty because it re- 
fuses to receive the message except 
subject to delay. Petze v. Western 
Union Tel. Co., 112 N.Y.S. 516, 128 
App.Div. 192. 


41. Maley v. Western Union Tele- 
graph Co., 130 N.W. 1086, 151 Iowa 
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228, 49 L.R.A.N.S. 327, 


42. Harrison vy. 
Telegraph Co., 79 S.E. 281, 163 N.C. 
18; Ellison v. Western Union Tele- 
graph Co., 79 S.B.-277, 163 N.C: 5: 


43. Keeting v. Western Union Tel- 
cope Co., 185 S.W. 1163, 193 Mo.App. 


[a] Telegraph messenger sent for 
message by his office is the company’s 
agent. Keeting v. Western Union 
Telegraph Co., 185 S.W. 1163, 193 Mo. 
App. 416. 


Contract provision that messenger 
aaate be sender’s agent see infra § 


44. Duty to notify sender of delay 
due to wire trouble see infra § 175. 


45. Western Union Tel. Co. v. 
Bickerstaff, 138 S.W. 997, 100 Ark. 1, 
Ann.Cas.1913B 242. 


46. Western Union Tel. Co. v. 
Hearn, 161 S.W. 1025, 110 Ark. 176, 
Ann.Cas.1915D 878; Western Union 
Tel. Co. v. Bickerstaff, 138 S.W. 997, 
100 Ark. 1, Ann.Cas.1913B 242; Hoag- 
lin v. Western Union Telegraph Co., 
77 S.E. 417, 161 N.C. 390. 


[a] Refusal of agent to make re- 
pairs on Sunday.—Where a telegraph 
company accepted a death message 
for transmission on Sunday, it can- 
not excuse its failure solely on a 
showing that the lineman refused to 


repair a defect on that day. Western |’ 


Union Telegraph Co. v. Hearn, 161 S. 
W. 1025, 110 Ark. 176, Ann.Cas.1915D 
378. 


47. U.S.—Beasley v. Western Un- 
ion Tel. Co., 39 F. 181; Behm v. West- 
ern Union Tel. Co., 3 F.Cas.No. 1,234, 
8 Biss. 131, 7 Reporter 710; Dorgan 
v. ene Union Tel. Co., 7 F.Cas.No. 

04. 


Ga.—Western Union Tel. Co. v. Da- 
vis, 22 S.E. 642, 95 Ga. 522. 


Ind.—Bierhaus v. Western Union 
Tel. Co., 34 N.E. 581, 8 Ind.App. 246. 


Mich.—Jacob v. Western Union Tel. 
Co., 98 N.W. 402, 135 Mich. 600. 


Mo.—Taylor v. Western Union Tel. 
Co., 80 S.W. 697, 107 Mo.App. 105; 
Smith v. Western Union Tel. Co., 57 
Mo.App. 259. 


N.Y.—Leonard v. New York, 
Electro Magnetic Tel. Co., 41 
544, 1 Am.R. 446. 


N.C.—Hoaglin v. Western Union 


etc., 
Nias 
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S.C.—Glover v. Western Union Tel. 
Co., 59 S.E. 526, 78 S.C. 502. 


S.D.—Kirby v. Western Union Tel. 
Co., 55 N.W.759, 4 S.D. 105, 46 Am. 
S:Re765,-30-a RA. 622 , 


Tex.—Western Union Tel. Co. v, 
McGown, 93 S.W. 710, 42 Tex.Civ.App. 
565; Faubion v. Western Union Tel. 
Co.,, 81 S.W. 56, 36 Tex.Civ.App. 98; 
Western Union Tel. Co. v. Birge- 
Forbes Co: 69 S.W. 181, 29 Tex.Civ. 
App. 526; Western Union Tel. Co. v. 
Stiles, (Civ.App.) 35 S.W. 76. 


Ont.—Stevenson v. Montreal Tel. 
Co., 16 U.C:Q.B. 530. 


48. U.S.—Swan v. Western Union 
Tel):C©o., 0129) Hy) 318563) C.C) At 5506 r 
L.R.A. 153 [cert den 25 S.Ct. 787, 195 
U.S. 628, 49 L.Ed. 351]; Fleischner v. 
Pacific Postal Tel. Co., 55 F. 738 [aff 
ees point 66 EF. 899, 14 G.€.A." 
1 3 


Ark.—Western Union Tel. Co. v. 
Bickerstaff, 138 S.W. 997, 100 Ark. 1, 
Ann.Cas.1913B 242; Western Union 
Tel. Co. v. Harris, 91 Ark. 602. 


Ind.—Bierhaus v. Western Union 
Tel. Co., 34 N.E. 581, 8 Ind.App. 246, 
39 N.E. 881, 12 Ind.App. 17. 


Kan.—Brewer v. Postal Telegraph- 
Cable Co., 212 P. 105, 112 Kan. 571. 


Ky.—A. Engelhard & Sons Co. v. 
Western Union Telegraph Co., 197 S. 
W. 435, 176 Ky. 806. ; 


Mo.—Davis v. Western Union Tele- 
graph Co., 202 S.W. 292, 198 Mo.App. 
692. 


S.C.—Galloway v. Western. Union 
Tel. Co., 85 S.E. 309, 101 S.C. 159. 


Tex.—Western Union Tel. Co. v. 
Birge-Forbes Co., 69 S.W. 181, 29 Tex. 
Civ.App. 526. . 


W.Va.—Bluefield Milling Co. v. 
Western Union Telegraph Co., 139 S. 
E. 638, 104 W.Va. 150 [cit Cyc]. 


[a] Sending of night message by 
mail by a telegraph company after 
informing the sender that it would 
be sent by wire, and without inform- 
ing him that the wires were not 
working, and the resulting failure to 
deliver on the morning of the next 
day, was held to be palpable and gross 
negligence. Brewer v. Postal Tele- 
gr ank-Gable Co:, 222) Py 105, Ad2) Iain? 
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when the trouble arises because of the company’s 
own negligence, and was of a character which could 
have been prevented, or obviated earlier, by the ex- 
ercise of ordinary care,*® or where other means of 
transmission were available,®° or in cases where 
the message should have been transmitted before the 
trouble occurred,®! or where there was a delay after 
the removal of the interference to transmission.*? 
So, where a delay in transmission is shown, if the 
company relies on wire trouble as a defense, it must 
go further and show that it was not due to the fault 


of the company.°® 


49. Western Union Tel. Co. v. 
Scirele, 2 N.E. 604, 103 Ind. 227; Tins- 
ley v. Western Union Tel. Co., 51 S. 
BE. 913, 72 S.C. 350; Western Union 
Tel. Co. v. McGown, 93 S.W. 710, 42 
Tex.Civ-App. 565; Western Union 
Tel. Co. v. Merrill, (Tex.Civ.App.) 22 
S.W. 826. 


_ 50. Beggs v. Postal Telegraph-Ca- 
ple Co., 176 Ill.App. 406 [aff 101 N.E. 
612, 258 Ill. 238]; Buchanan v. West- 
ern Union ‘Tel. Co., (Tex.Civ.App.) 
100 S.W. 974. 


[a] Where telegraph company has 
three wires between given points, two 
of which are used for railroad busi- 
ness and the other for commercial 
business, it cannot excuse a delay in 
transmitting a death message because 
the commercial wire is crossed with 
another wire and has to be put out of 
business, in the absence of proof of 
an emergency for the exclusive use of 
the railroad wires for railroad dis- 
patches, when the message was pre- 
sented for transmission. Buchanan 
v. Western Union Tel. Co., (Tex.Civ. 
App.) 100 S.W. 974. 


51. Beggs v. Postal Telegraph-Ca- 
ble Co., 176 Ill.App. 406 [aff 101 N.E. 
612, 258 Ill. 238]. 


[a] Where there was time enough 
before wire went “dead” to have sent 
a message, the company cannot es- 
cape liability for delay in dispatching 
a message because of the wire trou- 
ble. Beggs v. Postal Telegraph-Cable 
Co., 176 Ill.App. 406 [aff 101 N.E. 612, 
258 Ill. 238]. 


52. Western Union Telegraph Co. 
v. Fuel, 51 So. 571, 165 Ala. 391. 


53. Western’ Union Tel. Co. v. 
Bickerstaff, 138 S.W. 997, 100 Ark. 1, 
Ann.Cas.1913B 242; Western Union 
Telegraph Co. v. Glenn, (Tex.Civ. 
App.) 156 S.W. 1116; Western Union 
Tel. Co. v. Boots, 31 S.W. 825, 10 Tex. 
Civ.App. 540. 


54. Cross references: 


Delay in delivery due to office hours 
see infra § 183. 


Duty to accept messages out of office 
hours see supra § 164. 


‘Duty to inform sender of inability to 


transmit or delay in transmission 
see infra § 175. 

Right to make reasonable rules and 
regulations as to office hours see 
supra § 154. 


55. U.S.—Given v. Western Union 
Tel. Co., 24 F. 119; Behm v. Western 
Union Tel. Co., 3 F.Cas.No, 1,234, 8 
Biss. 131, 7 Reporter 710. 


Ala.—Western Union Tel. Co. v. 
Jackson, 50 So. 316, 163 Ala. 9; West- 
ern Union Tel. Co. v. Crumpton, 36 So. 
517, 138 Ala. 632. 


Ark.—Western Union Tel. Co. v. 
Duke, 156 S.W. 452, 108 Ark. 8; West- 
ern Union Tel. Co. v. Ford, 92 S.W. 
528, 77 Ark. 581; Western Union Tel. 
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knowledge of the office hours of the terminal office; 
under what appears to be the majority rule°’ the 
duty is not placed upon the company to inform its 


Bi apeial 
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[§ 173] (8) Office Hours.5¢ Ordinarily, the com- 
pany will not be liable for such delay in the trans- 
mission of a message as is due to the reasonable of- 
fice hours observed at the point of destination or re- 
lay points through which the message must pass. 
However, some conflict exists among the authorities 
on the question of whether or not the telegraph com- 
pany’s agent at the sending office is chargeable with 


s.5 5: 
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agents of such regulations®® and the agent is not 


Co. v. Love Banks Co., 83 S.W. 949, 
73 Ark. 205. 


Ga.—Western Union Tel. Co. v. 
pores Cotton Co., 21 S.E. 835, 94 Ga. 
444, 


Ind.—Western Union Tel. Co. v. 
Harding, 3 N.E. 172, 103 Ind. 505 (pen- 
alty suit). 


Ky.—Western Union Tel. Co. v. 
Crider, 54 S.W. 963, 107 Ky. 600, 21 
Ky.L. 1336; Western Union Tel. Co. 
v. Steinbergen, 54 S.W. 829, 107 Ky. 
469, 21 Ky.L. 1289; Western Union 
Tel. Co. v. Van Cleave, 54 S.W. 827, 
107 Ky. 464, 22 Ky.L. 53, 92 Am.S.R. 
366; Davis v. Western Union Tel. Co., 
66 S.W. 17, 23 Ky.L. 1758. 


Mich.—Jacob v. Western Union Tel. 
Co., 98 N.W. 402, 135 Mich. 600. 


N.Y.—Ayres v. Western Union Tel. 
Co., 65 App.Div. 149, 72 N.Y.S. 634. 


N.C.—Cates v. Western Union Tel. 
Co., 66 S.E. 592, 151 N.C. 497, 24 L.R. 
A.N.S. 1286. 


R.I.—Sweet v. Postal Tel., etc., Co., 
47 A, 881, 22 R.I. 344, 53 L.R.A. 732. 


S.C.—Busbee v. Western Union Tel- 
egraph Co., 72 S.B. 499, 89 S.C. 567; 
Smith v. Western Union Tel. Co., 58 
S.E. 6, 77 S.C. 378, 12 Ann.Cas. 654; 
Roberts v. Western Union Tel. Co., 53 
S.E. 985, 73 S.C. 520, 114 Am.S.R. 100; 
Harrison v. Western Union Tel. Co., 
51 S.H. 119; 71 S.C. 386; Bonner v. 
Western Union Tel. Co., 51 S.E. 117, 
TIGS.C. 308: 


Tenn.—McCaul v. Western Union 
Tel. Co., 88 S.W. 325, 114 Tenn. 661. 


Tex.—Western Union Tel. Co. v. 
Neel, 25 S.W. 15, 86 Tex. 368, 40 Am. 
S.R. 847 (Civ.App.) 25 S.W. 661; Har- 
ris v. Western Union Telegraph Co., 
(Civ.App.) 281 S.W. 877; Western Un- 
ion Tel. Co. v. Johnson, (Civ.App.) 
164 S.W. 903; Western Union Tel. Co. 
v. Weeks, 128 S.W. 674, 61 Tex.Civ. 
App. 216; Western Union Tel. Co. v. 
Byrd, 79 S.W. 40, 34 Tex.Civ.App. 594; 
Western Union Tel. Co. v. Christen- 
sen, (Civ.App.) 78 S.W. 744; West- 
ern Union Tel. Co. v. McConnico, 66 
S.W. 592, 27 Tex.Civ.App. 610; West- 
ern Union Tel. Co. v. Rawls, (Civ. 
App.) 62 S.W. 1386; Western Union 
Tel. Co. v. Gibson, (Civ.App.) 53 S.W. 
712; Robinson vy. Western Union Tel. 
Co., (Civ.Anp.) 43 S.W. 1053; West- 
ern Union Tel. Co. v. McMillan, (Civ. 
App.) 380 S.W. 298; Western Union 
Tel. Co. v. May, 27 S.W. 760, 8 Tex. 
Civ.App. 176; Western Union Tel. 
Co. v. Murray, (Civ.App.) 26 S.W. 
996; Western Union Tel. Co. v. Win- 
gate, 25 S.W. 439, 6 Tex.Civ.App. 394; 
Western Union Tel. Co. v. Merrill, 
(Civ.App.) 22 S.W. 826. 


Utah.—Brown v. Western Union 
Tel. Co., 21 P. 988, 6 Utah 219: 


W.Va.—Davis v. Western Union 
Tel. Co., 32 S.H. 1026, 46 W.Va. 48. 


[a] Message on Christmas day.— 


A telegraph company is not liable for 
delay in the transmission of a mes- 
sage owing to the fact that its offices 
were closed for several hours on that 
national holiday, the nonliability ap- 
plying to the hours the offices were 
closed. Western Union Telegraph Co. 
v. Duke, 156 S.W. 452, 108 Ark. 8. 


[b] Sender warned of probable de- 
lay.— (1) The agent of a telegraph 
company is not guilty of negligence 
in receiving a message, which would 
take twenty minutes to transmit, at 
6 P. M., where he told the sender it 
was uncertain whether it would be 
delivered that night. Western Union 
Telegraph Co. v. Littlefield, 162 S.W. 
1088, 110 Ark. 602. (2) The receipt by 
a telegraph company, not within of- 
fice hours, of a telegram for transmis- 
sion, which could not be received at 
the other end of the line because the 
office there had closed in accordance 
with the usual and reasonable office 
hours established by the company at 
that place, of which the receiving 
agent was ignorant, would not render 
the company liable for delay in deliv- 
ery, where the receiving agent told 
the sender that it might or might not 
be delivered, and marked the tele- 
gram subject to delay, and the mes- 
sage was delivered at once on the 
opening of the office at point of desti- 
nation. Cates v. Western Union Tel- 
egraph Co., 66 S.B. 592, 151 N.C. 497, 
24 L.R.A.N.S. 1286. 


[c] Message filed short time be- 
fore closing.—Where a_ telegraph 
company established office hours 


from 8 A. M. to 6 P. M. at'a small 
town, and it received at 5:45 P. M. a 
message for transmission to such 
town, and under ordinary circum- 
stances it would take an hour to 
transmit the message to such town, 
there was in the contract of trans- 
mission no liability for failure to 
transmit the message that day. West- 
ern Union Telegraph Co. v. Weeks, 
128 S.W. 674, 61 Tex.Civ.App. 216. 


[ad] Office hours must be reason- 
able in order that the telegraph com- 
pany may avail itself of this defense. 
Western Union Tel. Co. v. Ford, 92 
S.W. 528, 77 Ark. 531; Western Union 
Tel. Co. v. Crider, 54 S.W. 963, 107 Ky. 
600, 21 Ky.L. 1336; Smith v. Western 
Union: tek Co: ol) Sea bo tro pence 
116; Western Union Tel. Co. v. Gib- 
son, (Tex.Civ.App.) 53 “S/W. 712; 
Brown v. Western Union Tel. Co., 21 
P. 988, 6 Utah 219. 


Reasonableness of rmles and regu- 
lations as to handling of messages 
generally see supra § 154. 


56. See infra notes 57-66. 


57. Cates v. Western Union Tel. 
Co.,. 66; SH. 592, °1bION-Gy 497, 24 aie 
A.N.S. 1286. 


58. Given v. Western Union Tel. 
Co., 24 F. 119; Western Union Tel. Co. 
v. Harding, 3 N.E. 172, 108 Ind. 505; 
Western Union Tel. Co. v. Neel, 25 S, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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required to be so informed,®® or even to ascertain 
upon accepting a message, and inform the sender, 
whether the office hours at the point of destination 
are such that the message may be promptly trans- 
It follows under this rule that the mere 
acceptance of a message for transmission does not 
import any agreement or undertaking that it shall 
be immediately or promptly transmitted, regardless 
of such office hours,*! except, perhaps, in the case 
of an urgent message,®? rather it is implied, in the 
absence of express agreement, that it shall be trans- 
Under the contrary rule, 
however, the transmitting agent is obliged to know 
the office hours of the terminal office®* and to in- 


mitted.®° 


mitted subject thereto.®* 


W. 15, 86 Tex. 368, 40 Am.S.R. 847; 
Western Union Tel. Co. v. May, 27 S. 


W. 760, 8 Tex.Civ.App. 176. 


59. U.S—Given v. Western Union 
Tel. Co., 24 F. 119. 


Ky.—Western Union Tel. Co. v. 
Bibb, 125 S.W. 257, 136 Ky. 817, 29 
L.R.A.N.S. 502. 


Mo.—Diffenderffer v. Western Un- 
ion Tel. Co., 200 S.W. 706, 199 Mo.App. 
48; Taylor v. Western Union Tele- 


graph Co., 168 S.W. 895, 181 Mo.App.. 


288. 


R.I.—Sweet v. Postal Tel., etc., Co., 
47_A. 881, 22 Ri 344, 53 LRA. 732 
(declaring that the authorities almost 
unanimously adhere to this rule). 


Tex.—Western Union Tel. Co. v. 
McConnico, 66 S.W. 592, 27 Tex.Civ. 
App. 610. But see Western Union 
Tel. Co. v. Broesche, 10 S.W. 734, 72 
Tex. 654 (holding that the fact that 
the terminal office was closed at the 
time the company’s agents received 
a message for transmission was no 
defense for failing to transmit and 
deliver it); Western Union Tel. Co. 
v. Taylor, (Civ.App.) 167 S.W. 289 
(where it was held that the trans- 
mitting agent is bound to know the 
rules as to office hours at the terminal 
office). 


[a] Reason being that, in view of 
the great number of telegraph offices 
all over the country, and their variant 
conditions, some large and busy, 
others small with few calls, a re- 
quirement that every agent should 
know the hours of every office is un- 
reasonable if not impossible. Soe 
v. Western Union Tel. Co., 66 S.E. 
592, 151 N.C. 497, 24 L.R.A.N.S. 1286. 


69. Diffenderffer v. Western Union 
Tel. Co., 200 S.W. 706, 199 Mo.App. 
48: Taylor v. Western Union Tel. Co., 
168 S.W. 895, 181 Mo.App. 288; West- 
ern Union Tel. Co. v. Neel, 25 S.W. 15, 
86 Tex. 368, 40 Am.S.R. 847; Harris 
v. Western Union Telegraph Co., (Tex. 
Civ.App.) 281 S.W. 877. But see 
Western Union: Tel. Co. v. Taylor, 
(Tex.Civ.App.) 167 S.W. 289 (holding 
that the agent has the duty to notify 
the sender that the message would be 
received at the terminal office after 
office hours). 


[a] It is not negligence on the 
part of an operator to receive a mes- 
sage for transmission, not knowing 
whether the office te which it is ad- 
dressed is open so as to permit of 
prompt transmission. Sweet v. Pos- 
tal Tel., etc., Co., 47 A. 881, 22 RI. 
344, 53 L.R.A. 732. 


[b] No showing he did know 
hours.—A receiving agent contract- 
ing for the transmission and delivery 
of a telegram according to the rules 
of the company does not render the 
company liable for failure to notify 
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his telegram is 


the sender of the closing hour of the 
terminal cffice, in the absence of any 
showing that he knew the closing 
hour. Taylor v. Western Union Tel. 
Co., 168 S.W. 895, 181 Mo.App. 288. 


61. Western Union Tel. Co. v. Mc- 
een 66 S.W. 592, 27 Tex.Civ.App. 


62. See infra notes 67-71. 


63. Western Union Tel. Co. v. Neel, 
25 S.W. 15, 86 Tex. 368, 40 Am.S.R. 
847; Western Union Tel. Co. v. Mc- 
ee 66 S.W. 592, 27 Tex.Civ.App. 


64. Western Union Telegraph Co. 
v. Harris, 121 S.W. 1051, 91 Ark. 602, 
24 L.R.A.N.S. 1283; Bierhaus v. West- 
ern Union Tel. Co., 34 N.E. 581, 8 Ind. 
App. 246. 


[a] Reason for rule.—The com- 
pany can furnish its agents with such 
information, and an agent receiving 
a message for immediate transmis- 
sion can ascertain by inquiry wheth- 
er the receiving office is open for the 
receipt of messages. Western Union 
Telegraph Co. v. Harris, 121 S.W. 
1051, 91 Ark. 602, 24 L.R.A.N.S. 1283. 


[b] Duty to keep its agents in- 
formod of the office hours of other 
stations is neither unreasonable nor 
onerous. Similar requirements are in 
effect in the postal service. Bierhaus 
v. Western Union Tel. Co., 34 N.E. 
581, 8 Ind.App. 246. See also West- 
ern Union Tel. Co. v. Harding, 3 N.E. 
172, 103 Ind. 505 (where the decision, 
expressly limited to cases for the re- 
covery of a penalty, was that the tel- 
egraph company is not required to 
keep its agents so informed, but in- 
timates that in a case for special 
damages the company would not be 
exculpated from liability for an office 
hour regulation which was not com- 
municated to the sender). 


65. Bierhaus v. Western Union 
Tel. Co., 34 N.E. 581, 8 Ind.App. 581. 


66. Western Union Tel. Co. v. 
Hicks, 72 So. 356, 197 Ala. 81 (agent 
should inform sender that there was 
no delivery service on Sunday); West- 
ern Union Tel. Co. v. Hill, 50 So. 248, 
163 Ala. 18, 23 L.R.A.N.S. 648, 19 Ann. 
Cas. 1058. 


[a] Yelegraph company waives its 
rules as to office hours when it ac- 
cepts a message for transmission and 
delivery outside of the office hours, 
without informing the sender of such 
rules, or without explaining to him 
that it would not be transmitted or 
delivered until the time fixed by them. 
Western Union Telegraph Co. v. Hill, 
50 So. 248, 163 Ala. 18, 23 L.R.A.N.S. 
648, 19 Ann.Cas. 1058. 


[b] Sender advised of agent’s un- 
certainty.— Where an agent of a tel- 
egraph company who received a mes- 
sage at night told the sender, acting 


Urgent messages.°7 
gent®® and the agent knows,°® or under the circum- 
stances should know, that because of the office hours 
of the terminal office there will be a delay in deliv- 
ery, he must notify the sender of such fact;7° fur- 
thermore, it has been held to be the company’s duty, 
upon discovering that such terminal office is closed, 
promptly to notify the sender of the fact." 
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form the sender of the fact that the office to which 


destined will be closed.*® In at 


least one other jurisdiction it is the rule that, if the 
operator does know that prompt transmission or 
delivery is not possible because of office hour reg- 
ulations, he must inform the sender of that fact.°® 


Where the message is ur- 


as the agent of the sendee, that she 
did not know whether the terminal 
office was a night office or not, but 
that she would try to get the mes- 
sage through, and the terminal office 
was not a night office under rea- 
sonable rules of the company, the 
company was not liable for a delay in 
the delivery of the message. West- 
ern Union Telegraph Co. v. Perry, 56 
So. 824, 3 Ala.App. 247. 


67. Duty to deliver urgent mes-. 
Amie outside of office hours see infra 


_ 63. See cases infra this note; and 
infra notes 69-71. 


[a] In case of urgent messages, 
common humanity and the general 
conduct of persons under such cir- 
cumstances might require the court 
inevitably to draw the inference that 
the silence of the agent after receiv- 
ing such a message is an agreement 
on his part, on behalf of his principal, 
to deliver the message promptly. 
Cates v. Western Union Tel. Co., 66 
fee 592, 151 N.C. 592, 24 L.R.A.N.S. 


69. Western Union Tel. Co. v. 
Hicks, 72 So. 356, 197 Ala. 81; West- 
ern Union Telegraph Co. v. Cowardin, 
168 S.W. 1138, 113 Ark. 160; Western 
Union Tel. Co. v. Harris, 121 S.w. 
1051, 91 Ark. 602, 24 L.R.A.N.S. 1283. 


[a] Knowledge of closing of tele- 
phone exchange.—Where an agent of 
the telegraph company, on receiving 
a death message showing on its face 
a demand for speedy action, knew 
that the telephone exchange at the 
town of destination was closed on 
Sunday, the day of probable receipt, 
and received the message without 
notifying the sender, failure to notify 
was actionable negligence. Western 
Union Tel. Co. v. Hicks, 72 So. 356, 
197 Ala, 81. = 


70. Western Union Telegraph Co. 
v. Cowardin, 168. S.W. 1138, 113 Ark. 
160; Western Union Telegraph Co. v. 
Harris, 121 S.W. 1051, 91 Ark. 602, 24 
L.R.A.N.S. 1288. 


{a] Basis for holding.—Under the 
rule that, where the telegraph com- 
pany is unable through a disarrange- 
ment of its lines or other cause to 
transmit a message, it must inform 
those who wish to employ it of the 
fact, it has this duty of notifying the 
sender where it knows that an urgent 
message will be delayed due to office 
hours. Western Union Telegraph Co. 
v. Harris, 121 S.W. 1051, 91 Ark. 602, 
24 L.R.A.N.S. 1283. 


Duty to inform sender of inability 
to send or deliver message generally 
see infra § 175. 


71. Mackorell Bros. v. Western Un- 
ion Telegraph Co., 73 S.E. 359, 875, 
90 S.C. 498 (commercial message). 


148 [62 C.J.] 

Waiver. The company may, of course, waive its 
regulations as to office hours;72 and it has been 
held that, where the company’s agent has knowledge 
of the office hours of the terminal office, or is charge- 
able with such knowledge,’* the regulation is waived 
where such agent receives and attempts to,"* or 
does, transmit?® a message out of regular office 
hours. However, where the company’s agent has no 
knowledge of the office hours of the terminal office 
and is not chargeable therewith, the mere receipt of 
a message does not amount to a waiver of the regu- 
lation.7® 
expressly agrees that the message shall be transmit- 
ted promptly or within a certain time, it will be lia- 
ble for a failure to do so regardless of its office 
hours;77 but it is not sufficient, to constitute such 
express agreement, that the sender of the message 
stated to the operator that he wished it to be at its 
destination by a certain time,*® or that the operator 
stated that he thought he could get it through, and 
would send it immediately.7® Instances of oceasion- 


72. Western Union Tel. Co. 
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If the transmitting agent of the company. 


that a message shall be transmitted 


[§§ 173-174 


al transmission®® or reception®! of messages outside 
of office hours do not constitute ‘a waiver or aban- 
donment of the regulation,’? nor affect the contrac- 
tual liability of the company to receive and trans- 
mit messages within its office hours.*? 

[§ 174] c. Order of Transmission. In the absence 
of statute, it is ordinarily the duty of a telegraph 
company to transmit messages in the order in which 
they are received by it,’ from which it follows that 
the company will be liable for damages due to a 
delay caused by a violation of this rule,*® and will 
not be liable for such a delay as is merely incident 
to an adherenée thereto.’ There are, however, in 
some jurisdictions statutes according a preference 
in the order of transmission to certain classes of 
messages ;*7 and under the federal statute of 1866, 
known as the Post Roads Act, telegraph companies 
which have accepted the provisions of such act are 
required to give preference to government mes- 
sages.88 Where a cable message is sent and the 
extra charge for preferential handling is paid, the 


Super. 100, AllenTel.Cas. 563. 


v. 
Cleveland, 53 So. 80, 169 Ala. 131, 
Ann,Cas.1912B 534; Western Union 
Tel. Co. v. Hill, 50 So. 248, 163 Ala. 
18, 23 L.R.A.N.S. 648, 19 Ann.Cas. 
1058; Suttle v. Western Union Tel. 
Co., 62 S.E. 593, 148 N.C. 480, 128 Am. 
SoRw 631 


[a] Waiver may be express or by 
implication.—Western Union Tel. Co. 
v. Hill, 50 So. 248, 163 Ala. 18, 23 L.R. 
A.N.S. 648, 19 Ann.Cas. 1058. 


Right to waive regulations general- 
ly see supra § 154. 


Waiver in regard to delay in deliv- 
ery see infra § 183. 


73. Cross references: 


Rule not obliging agent to know such 
hours see supra text and notes 58— 
63. 


Rule obliging agent to know such 
hours see supra text and notes 64, 
65: \ 


74. Western Union Tel. Co. v. Hill, 
50 So. 248, 163 Ala. 18, 23 L.R.A.N.S. 
648, 19 Ann.Cas. 1058; Ellison v. 
Western Union Telegraph Co., 79 S.E. 
217, 163 N.C. 5 [foll:79 S.By 281, 163 
NCS 18] < 


[a] Especially where the fact is 
not brought home to the patron. 
Western Union Tel. Co. v. Hill, 50 So. 
248, 163 Ala. 18, 23 L.R.A.N.S. 648, 19 
Ann.Cas. 1058. 


75. Western Union Telegraph Co. 
v. Cleveland, 53 So. 80, 169 Ala. 131, 
Ann,.Cas.1912B 534; Western Union 
Tel. Co. v. Hill, 50 So. 248, 163 Ala-18, 
23 L.R.A.N.S. 648, 19 Ann.Cas. 1058. 


76. Western Union Telegraph Co. 
v. Perry, 56 So. 824, 3 Ala. App. 247. 


77. Ala.—Western Union Tel. Co. 
v. Crumpton, 36 So. 517, 138 Ala. 632. 


Iowa.—McPeek y. Western Union 
Tel. Co., 78 N.W. 63, 107 Iowa 356, 70 
Am.S.R. 205, 48 L.R.A. 214. 


N.C.—Suttle vy. Western Union Tel. 
Co., 62 S.E. 593, 148 N.C. 480, 128 Am. 
uiks Odd 


S.C.—Western Union Tel. Co. vy. 
Robertson, 78 S.H. 977, 95 S.C. 356. 


Tex.—Western Union Tel. Co. v. 
cay 70 S.W. 229, 80 Tex.Civ.App. 
152. 

[al Agent’s implied authority.— 
(1) It is within the implied author- 
ity of the transmitting agent to agree 


promptly or within a certain time. 
Western Union Tel. Co. v. Crumpton, 
386 So. 517, 138 Ala. 632; McPeek v. 
Western Union Tel. Co., 78 N.W. 63, 
107 Iowa 356, 70 Am.S.R. 205, 43 L. 
R.A. 214. (2) Although the agent 
violates instructions in receiving and 
transmitting telegrams after office 
hours, yet in so doing he is acting 
within the scope of his employment, 
and his acts bind the company. Rob- 
ertson v. Western Union Telegraph 
Cor, S18 SE Oie 9D Semon Oo. 


78. Jacob v. Western Union Tel. 
Co., 98 N.W. 402, 135 Mich. 600. 


79. Western Union Tel. Co. v. Gib- 
son, (Tex.Civ.App.) 53 S.W. 712. 


80. Smith v. Western Union Tel. 
Co., 58 S.H. 6, 77 S.C. 378; Western 
Union Tel. Co. v. Weeks, 128 S.W. 
674, 61 Tex.Civ.App. 216. 


81. Western Union Tel. 
Weeks, supra. 


S2. Smith v. Western Union Tel. 


Coy Wi 


Co., 58 S.E. 6, 77 S.C. 378; Western 
Union Tel. Co. v. Weeks, 128 S.W. 
674, 61 Tex.Civ.App. 216. 

83. Western Union Tel. Co. v. 


Weeks, supra. 


[a] Gratuitous occasional serv- 
ices.—Where a telegraph company 
established and enforced office hours 
at an office, that its agent there occa- 
sionally rendered gratuitous services 
outside the established hours for cer- 
tain individuals by receiving and 
transmitting messages after office 
hours did not amount to an abandon- 
ment of the office hours, and did not 
affect the contractual liability of the 
company to receive and transmit mes- 
sages within the office hours. West- 
ern Union Tel. Co. v. Weeks, 128 S.W. 
674, 61 Tex.Civ.App. 216. 


84 U.S.—Dorgan v. Western Un- 
ion Tel. Co., 7 F.Cas.No. 4,004. 


Ala.—Western Union Telegraph Co. 
v. Bashinsky, Case & Co., 117 So. 289, 
217 Ala. 661; Daughtery v. American 
Union Tel. Co., 75 Ala, 168, 51 Am.R. 
435, 18 Centr.L.J. 428. 


Ill.— Beggs v. Postal-Telegraph Ca- 
ble Co., 159 Tll.App. 247. 


Nev.—Mackay  v. 
Tel. Co., 16 Nev. 222. 


Ohio.—Davis v. Western Union Tel. 
Co., 18 OhioDec. (Reprint) 440, 1 Cine. 


Western Union 


Tex.—Western Union Tel. Co. v. 
Neill, 57 Tex. 283, 288, 44 Am.R. 589. 


Va.—Western Union Tel. Co. v. 
Reynolds, 77 Va. 173, 195, 46 Am.R. 
ial Se 


Eng.—Reuter v. Electric Tel. Co., 6 
ere 341, 88 E.C.L. 341, 119 Reprint 

[a] Statement of rule—With a 
few exceptions based on public exi- 
gency, telegraphic communication is 
governed by the law of the mill. 
Messages must be sent in the order 
in which they are received, without 
favor or partiality, without delay, 
and without reference to the value of 
the interests to be affected. Daugh- 
tery v. American Union Tel. Co., 75 
fan 168, 51 Am.R. 435, 18 Centr.L.J. 

[b] Public policy.—Agreements by 
which a telegraph company under- 
takes to give precedence to certain 
classes of messages are void as 
against public policy. Beggs v. Pos- 
a -Telegraph-Cable Co., 159 Ill.App. 


[ec] Cipher message.—A telegraph 
company has the same duty to trans- 
mit a cipher message in the order in 
which it is received as it has in re- 
gard to any other message. Beggs 
v. Postal Telegraph-Cable Co., 159 Til. 
App. 247. 


Statutes penalizing discrimination 
see supra § 133. 


85. Mackay v. Western Union Tel. 
Co., 16 Nev. 222; Davis v. Western 
Union Tel. Co., 18 OhioDec. (Reprint) 
aa 1 Cine.Super. 100, AllenTel.Cas. 


86. Dorgan v. Western Union Tel. 
Co., 7 F.Cas.No. 4,004; Western Un- 
ion Telegraph Co. v. Bashinsky, Case 
& Co., 117 So. 289, 217 Ala. 661. 


[a] Rule stated—A _ telegraph 
company transmitting a message in 
its turn in order of reception exer- 
cises due diligence, notwithstanding 
delay from prior messages. West- 
ern Union Telegraph Co. v. Bashin- 
ays Case & Co., 117 So. 289, 217 Ala, 


87. See statutory provisions. 


88. Western Union Tel. Co. v. 
Pennsylvania R. Co., 25 S.Ct. 133, 195 
U.S. 540, 558, 49 L.Ed. 312; Commer- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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company has notice of the danger of delay if 
transmission follows the ordinary nonpreferential 
course,*® and it has the duty to arrange for prefer- 
ential handling of the cablegram over the foreign 


line taking the message from it.°° 


[§ 175] 3. Duty To Notify Sender of Inability 
If it is impossible for 
the company to transmit a message accepted -by 
it,°” or if delay is necessary,®* the company should 
so inform the sender, particularly where the mes- 


To Transmit or of Delay.®1 
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mission and delivery.°* Thus, if wire trouble devel- 
ops delaying the message at an intermediate sta- 
tion,®® or if an urgent message cannot be transmit- 
ted because of the office hours of the terminal sta- 


tion,®® a service message should be sent to the sender 


sage itself discloses the importance of hasty trans- 


cial Pacific Cable Co. v. Philippine 
Nat. Bank, 263. EF. 2178 [aff 269 F. 
1022]; United States v. Union Pacific 
Ry. Co., 45 EF. 221 [aff 16 S:Ct. 210, 160 
Wes. aor, 40 sb ds, 3371. 


[a] Philippine National Bank, or- 
ganized under a charter providing 
that fifty-one per cent of its stock 
shall be owned by the Philippine gov- 
ernment, is not a “department of the 
U. S. government” or agent of the 
government, and so not entitled to 
priority in transmission of its cable 
messages, under the Post Roads Act. 
Commercial Pacific Cable Co. v. Phil- 
lipine Nat. Bank, 263 F. 218 [aff 269 

022). 


89. Western Union Telegraph Co. 
v. Bashinsky, Case & Co., 117 So. 289, 
217 Ala. 661. 


90. Western Union Telegraph Co. 
v. Bashinsky, Case & Co., supra. 


fa] If necessary, the telegraph 
company accepting the message 
should pay the foreign line an extra 
eharge for the preferential handling. 
Western Union Telegraph Co. v. 
Bashinsky, Case & Co., 117 So. 289, 
217 Ala. 661. 


91. Duty to notify sender or sendee 
of delay in delivery see infra § 180. 


92. Western Union Telegraph Co. 
v. Barbour, 89 So. 299, 206 Ala. 129, 17 
A.L.R. 103; Western Union Tel. Co. v. 
Hill, 50 So. 248, 163 Ala. 18, 23 L.R.A. 
N.S. 648, 19 Ann.Cas. 1058; Harrison 
v. Western Union Telegraph Co., 79 
S.E. 281, 163 N.C. 18; Ellison v. West- 
ern Union Telegraph Co., 79 S.E. 277, 
163 N.C. 5; Buchanan v. Western Un- 
ion Tel. Co., (Tex.Civ.App.) 100 S.W. 
974. 


93. Swan v. Western Union Tel. 
Wow 29 be 318,63, (C. CA, 550," 67 Ia. 
‘A. 153 feert-den 25 S.Ct. 787, 195. U.S: 
628, 49 L.Ed. 351]; Western Union 
Telegraph Co. v. Hill, 50 So. 248, 163 
Ala. 18, 23 L.R.A.N.S. 648, 19 Ann.Cas. 
1058; Western Union Tel. Co. v. Er- 
win, (Tex.Civ.App.) 147 S.W. 607; 
Buchanan v. Western Union Tel. Co., 
(Tex.Civ.App.) 100 S.W. 974. 


94. Western Union Tel. Co. v. Hill, 
50 So. 248, 163 Ala. 18, 23 L.R.A.N.S. 
648, 19 Ann.Cas. 1058. 


95. Hoaglin v. Western Union Tel- 
ezraph Co., 77 S.E. 417, 161 N.C. 390. 


[a] Fact that sender lived two 
miles from sending office did not ex- 
cuse the telegraph company from 
sending a service message to such 
office announcing that the message 
could not be forwarded from an in- 
termediate point because of an acci- 
dent to the lines, for, although the 
company was not obliged to deliver 
the service message two miles from 
its office, it should be sent so that 
the sender could be notified of that 
fact, if he happened to be at the of- 
fice. Hoaglin v. Western Union Tele- 
graph Co., 77 S.E. 417, 161 N.C. 390. 


[b] Rule as influenced by time or 
place of delay.—(1) It is the duty of 
a telegraph company to notify the 


sender of a message of its inability 
promptly to transmit the same, 
whether the cause of the delay exists 
at the time the message is received 
or arises subsequently before the 
message is transmitted. Swan v. 
Western Union Tel. Co., 129 F. 318, 
63 C.C.A. 550, 67 L.R.A. 153 [cert den 
25 S.Ct. 787, 195 U.S. 628, 49 L.Ed. 
351]. (2) But where the message is 
delayed at a relay point on account 
of wire trouble caused by severe 
storms, and this fact is not known to 
the operator at the original point of 
transmission, the company will not 
be liable for failure to notify the 
sender of the message of the delay, 
in the absence of anything to charge 
it with knowledge of the urgent char- 
acter of-the message. Jacob v. West- 
ern Union Tel. Co., 98 N.W. 402, 135 
Mich. 600. 


96. See supra § 173. 


97. Insufficient name or address 
due to transmission error as affecting 
liability for delayed delivery see in- 
fra § 181. 


Limitation of liability for unre- 
peated messages see infra §§ 203-206. 


98. Ala.—Western Union Tele- 
pena Co! v. EFavish, 71)So. 183, 196 
a. 4. 


Ark.—Western Union Tel. 
Bowen-Oglesby Milling Co., 
(2d) 28, 176 Ark. 192. 


Conn.—Penobscot Fish Co. v. West- 
ern Union Telegraph Co., 98 A. 341, 91 
Conn, 35. 


Fla.—Western Union Tel. Co. v. 
Redding, 129 So. 743, 72 A.L.R, 1192; 
Western Union Tel. Co. v. Merritt, 46 
So. 1024, 55 Fla. 462, 127 Am.S.R. 
169. 


Ga.—Stewart v. Postal Tel.-Cable 
Co., 61 S.E. 1045, 131 Ga.'31,°127 Am. 
S.R. 205, 18 L.R.A.N.S. 692; Western 
Union Tel. Co. v. Cohen, 73 Ga. 522; 
Western Union Tel. Co. v. Blanchard, 
68 Ga. 299, 45 Am.R. 480. See also 
Western Union Tel. Co. vy. Rountree, 
18 S.E. 979, 92 Ga. 611, 44 Am.S.R. 
93. 


Idaho.—Strong v. Western Union 
Tel. Co., 109 P. 910, 18 Idaho 389, 30 
L.R.A.N.S. 409, Ann.Cas.1912A 55. 


Ill— Western Union Tel. Co. v. Ty- 
ler, (74 Til.) 168;.24. Am. Re 279s) “Dyder: 
v. Western Union Tel. Co., 60 Ill. 421, 
14 Am.R. 38; Western Union Tel. Co. 
v. Hart, 62 Tll.App. 120. 


Ind.—Western Union Tel. 
Meek, 49 Ind. 53. 


Iowa.—-Turner v. Hawkeye Tel. Co., 
41 Iowa 458, 20 Am.R. 605. 


Me.—Bartlett v. Western Union Tel. 
Co., 62 Me. 209, 16 Am.R. 4387. 


Mass.—May v. Western Union Tel. 
Co., 112. Mass. 90. 


Mich.—Robinson y. Western Union 
Tel. Co., 1385 N.W. 292, 169 Mich. 5038. 


Miss.—Western Union Tel. Co. v. 
Lyons, 47 So. 344, 938 Miss. 590. 


Co. ov. 
2 S.W. 


Cora. 


informing him of the fact. 


[§ 176] 4. To Transmit Correctly.” 
duty of a telegraph company to transmit messages 
correctly, and it will be lable for a negligent fail- 
ure to do so;°° it owes this duty to the addressee 


It is the 


Mo.—Reed v. Western Union Tel. 
Co., 87 S.W. 904, 1385 Mo. 661, 58 Am. 
SR. ..6095..34 L.R.AL 492° 


Neb.—wWestern Union Tel. Co. Vv. 
Kemp, 62 N.W. 451, 44 Neb. 194, 48 
Am.S.R. 723. 


N.Y.—Pearsall v. Western Union 
Tel. Co., 26 N.E. 534,124 NiY: 256, 21 
Am.S.R. 662; Rittenhouse vy. Inde- 
pendent Tel. Line, 44 N.Y. 263, 4 Am. 
R. 673 [aff 1 Daly 474]; Leonard v. 
New York, etc., Electro Magnetic Tel. 
Co., 41 N.Y. 544, 1 Am.R. 446; Wolf- 
skehl v. Western Union Tel. Co., 46 
Hun 542; De Rutte v. New York, etc., 
Electro Magnetic Tel. Co., 1 Daly 547, 
30 How.Pr. 403; Empire Roller Rink 
Co. v. Western Union Telegraph Co., 
133 N.Y.S. 717,.75 Misc. 567. 


‘N.C.—Mullinax v. Western, Union 
Tels “Co:5/-72; S:E. %583,.0 1565 N.C 54h 
Green v. Western Union Tel. Co., 49 
S.E. 165, 1386 N.C. 489, 67 L.R.A. 985, 
103 Am.S.R. 955. 


Ohio.—Western Union Tel. Co. v. 
Peas 37 OhioSt. 301, 41 Am.R. 
0. 


R.I.—M. M. Stone & Co. v. Postal 
Telegraph Cable Co., 87 A. 319, 35 R.I. 
498, 46 L.R.A.N.S. 180. 


S.C.—Painter v. Western Union Tel. 
Co:, 84 S.E. 298, 100 S.C. 65. 


Tex.—Womack vy. Western Union 
Tel.: Co.;-58- Tex. 176, 44 Am-Re eres 
Way Engineering Co. vy. Western Un- 
ion Telegraph Co., (Civ.App.) 25 S.W. 
(2d) 661; Western Union Telegraph 
Co. v. McFarlane, (Civ.App.) 161 S.W. 
57; Western Union Tel. Co. v. Rag- 
land, (Civ.App.) 61 S.W. 421; Western 
Union Tel. Co. v. Tobin, (Civ.App.) 
56 S.W. 540; Western Union Tel. Co. 
ve eauners 54 S.W. 627, 22 Tex.Civ.App. 


Va.—Washington, ete., Tel. 
Hobson, 15 Gratt. (56 Va.) 122. 


Ont.—Lane v. Montreal Tel. Co., 7 
UL C.Gi Re 23. 


See also Rowning v. Goodchild, 2 
W.BI. 906 [applied and foll Hamilton 
v. Clancy, [1914] 2 Ir. 514] (holding 
that a subpostmaster, in transmitting 
a telegram, acts as a public officer and 
in the discharge of a public duty, and 
if he is guilty of negligence in the 
transmission of the telegram, causing 
loss to the sender, he is liable to the 
sender for the loss so sustained). 


[a] Telegram handed to company 
for transmission but never delivered 
is not an ‘erroneous transmission” 
within the meaning of the term as 
used in a statute providing that no 
action against a telegraph company 
for damages caused by erroneous 
transmission in the delivery of a 
message shall be maintained, etc. 
Larsen vy. Postal Tel. Cable Co., 130 
N.W. 8138, 150 Iowa 748. 


[b] Negligent mistakes in trans- 
mission.—(1) Message addressed to 
“J. H. Mullinax”’ announcing death 
of “Jennie Rains” erroneously trans- 
mitted as addressed to “J, H. Mullins” 
announcing the death of ‘Jennie 
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as well as to the sender,®® and it owes it also to those 
whom the message discloses to be beneficiaries there- 
of where injury to them may reasonably be contem- 
plated as the probable consequence of its negli- 
gence.!_ However, as in the case of its duty to trans- 
mit generally,? the company does not, in the absence 
of express agreement, absolutely insure against er- 
rors in transmission but is liable only for negli- 
gence.* So, the company will not be lable if the 
error was due to climatic or atmospheric influences 
or other causes temporarily affecting the insulation 
of its wires or the working of its instruments,‘ nor 
will the company be liable, in the absence of negli- 
gence, that is, if it exercised due ecare,® although 
the error was not due to uncontrollable causes. So 
also the rule requiring correct transmission does 
not require that the message shall be transmitted 
verbatim et literatim et punctuatim, and if it is 
substantially correct the company will not be liable 
for an immaterial error,’ or where the addressee 
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was not misled or any damage or injury caused.* 
It is the duty of a telegraph company, however, to 
exercise reasonable care and diligence to secure an 
accurate transmission of messages, and it will be 
liable for a failure to do so;° so, if a message is 
illegible enough to give the agent doubt, he should 
inquire of the sender at the time it is accepted for 
transmission,’° 


[§ 177] 5. Stoppage of Messages in Transit. -Or- 
dinarily there can be no recovery against a telegraph 
company for its failure to intercept and cancel, be- 
fore delivery, to the sendee, a message previously 
delivered to it by the sender who later wishes to 
withdraw it;11 however, where a cable company 
agrees with the sender of a message to stop its trans- 
mission and negligently fails to do so, it is liable 
to the sender.?? 


[§ 178] F. Duty To Deliver1*—1. In General. It 
is the duty of a telegraph company to ascertain the 
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Rans.” Muillinax v. Western Union 
Meh, Co.,. 72 S.H. 583; 156 N.C. 541. 
(2) Substituting word “in” for legibly 
written ‘six’ in original message. 
Way Engineering Co. v. Western Un- 
ion Telegraph Co., (Tex.Civ.App.) 25 
S.W.(2d) 661. (8) Changing a mes- 
sage so as to lead plaintiff to believe 
that his wife, instead of her father, 
was operated on. Western Union Tel- 
egraph Co. v. Favish, 71 So. 183, 196 
Ala. 4. (4) Telegram ordering one 
barrel of lobsters changed in trans- 
mission to read ten barrels. Penob- 
scot Fish Co. vy. Western Union Tele- 
graph Co., 98 A. 341, 91 Conn. 35. (5) 
The omission of word “dont” chang- 
ing negative message to affirmative. 
Empire Roller Rink Co. v. Western 
Union Telegraph Co., 1383 N.Y.S. 717. 
75 Mise. 567. (6) The substitution of 
“Dallas” for “Galveston,” Tex., as the 
sender’s address. Western Union Tel- 


egraph Co. v. McFarlane, (Tex.Civ. 
App.) 161 S.W. 57. (7) Substituting 
“will wire” for ‘‘will arrive.” Robin- 


son v.’ Western Union Tel. Co., 135 N. 
W. 292, 169 Mich. 503. (8) Where a 
message addressed to H F H was 
transmitted as addressed to S F H, 
and there was nothing to explain or 
excuse the change, the court could 
charge the jury that the telegraph 
company was negligent upon the ad- 
mitted facts. Hedrick v. Western Un- 
og, eae Co., 83 S.E. 358, 167 N. 


[c] Mode of delivery immaterial. 
—It was no defense, for error in 
transmission of a telegram, that it 
was intrusted to an unauthorized per- 
son for delivery to plaintiff. Painter 
v. Western Union Telegraph Co., 84 
S.E,. 293, 100 S:C.: 65. 


[d] Where meaning of message as 
distorted by company’s erroneous 
transmission justifies the sendee’s 
employer in terminating his employ- 
ment, and the message as originally 
delivered would have had no such ef- 
fect, the telegraph company is liable 
to the sender for the erroneous trans- 
mission. Robinson y. Western Union 
Tel. Co., 185 N.W. 292, 169 Mich. 503. 


99. Penobscot Fish Co. v. Western 
Union Tel. Co., 98 A. 341, 91 Conn. 35; 
Western Union Telegraph Co. y. Red- 
ue (Fla.) 129 So. 743,-72 A.L.R. 


1. Western Union Telegraph Co. y. 
Redding, supra. 


[a] Undisclosed principal.—tThis 
duty may, in certain cases, extend to 
the undisclosed principal of the send- 


er or to the undisclosed principal of 
both the sender and the _ sendee. 
Western Union Telegraph Co. v. Red- 
es (Fla.) 129 So. 743, 72 A.L.R. 


Who may sue see infra §§ 220-224. 
2. See supra § 169. 


3. U.S.—Primrose vy. Western Un- 
ion Tel. Co., 14 S.Ct. 1098, 154 U.S. 1, 
38 L.Ed. 883; Abraham v. Western 
Union Tel. Co., 23 F. 315; White v. 
Western Union Tel. Co., 14 F. 710, 5 
McCrary 103. 


Ark.—Western Union Tel. Co. v. 
Short, 14 S.W. 649, 53 Ark. 434, 9 L. 
R.A. 744. 


Ill.—Providence-Washington Ins. 
Co. v. Western Union Telegraph Co., 
93 N.E. 184, 247 Ill. 84, 30 L.R.A.N.S. 
1170, 1389 Am.S.R. 314. 


Mich.—Western Union Tel. 
Carew, 15 Mich. 525. 


N.Y.—Weld v. Postal Telegraph Ca- 
ble Co., 92 N.E. .415, 199 NY. 88; 
Breese v. U. S. Telegraph Co., 48 N. 
Y.: .132;> '8 Am. R.) 6263) De *Rutte vy. 
New York, etc., Electro Magnetic Tel. 
Co., 1 Daly 547, 30 How.Pr. 403. See 
also Pearsall vy. Western Union Tel. 
Co.; 26 N.B. 534, 124 NOY. 256, 21° Am, 
S.R. 662; Leonard v. New York, etc., 
Electro Magnetic Tel. Co., 41 N.Y. 
544, 1 Am.R. 446. 


S.C.—Pinckney v. Western Union 
Tel. Co., 19 S.C. 71, 45 Am.R. 765. 


Tex.—Western Union Tel. Co. v. 
Edsall, 63 Tex. 668; Western Union 
Tel. Co. v. Neill, 57 Tex. 288, 44 Am.R. 
589; Postal Telegraph-Cable Co. of 
Texas v. S. A. Pace Grocery Co., (Civ. 
App.) 126 §.W. 1172; Western Union 


Coven: 


-Tel. Co. vy. Brown, (Civ.App.) 75 S.W. 


359, 


[a] High degree of skill and care. 
—While telegraph companies are not 
common carriers and insurers of the 
correct transmission of messages, 
they exercise a quasi-public employ- 
ment, with duties analogous to those 
of common carriers, and are required 
to use a high degree of care and skill 
in the correct transmission of mes- 
sages. Providence-Washington Ins. 
Co. v. Western Union Telegraph Co., 
93 N.E. 134, 247 Ill. 84, 30 L.R.A.N.S. 
1170, 139° Am.S.R. 814. 


4 White v. Western Union ‘Tel. 
Co., 14 F. 710, 5 McCrary 103. 


Wire trouble as excuse for delay 
see supra § 172. 


5. M. M. Stone & Co. v. Postal Tel- 


egraph Cable Co., 87 A. 319, 35 R.I. 
498, 46 L.R.A.N.S. 180; Pinckney v. 
Western Union Tel. Co., 19 S.C. 71, 
45 Am.R. 765; Western Union Tel. Co. 
v. Neill, 57 Tex. 283, 44 Am.R. 589; 
Western Union Tel. Co. ‘v. Brown, 
(Tex.Civ.App.) 75 S.W. 359. 


6 Pinckney v. Western Union Tel. 
Co., 19 S.C. 71, 45 Am.R. 765. 


7. Western Union Telegraph Co. v. 
Favish, 71 So. 183, 196 Ala. 4; West- 
ern Union Tel. Co. v. Clarke, 14 So. 
452, 71 Miss. 157. 


[a] This rule applies even under 
statute imposing penalty for failure 
to ‘‘transmit correctly.” Western Un- 
ion Tel. Co. v. Clarke, 14 So. 452, TL 
Miss. 157. 


8. Western Union Tel. Co. wv. 
Clarke, supra; Newsome vy. Western 
Union Tel. Co., 56 S.E. 863, 144 N.C. 
178. 


9. Pearsall v. Western Union Tel. 
Co., 26 N.E. 534, 124 N.Y. 256, 21 Am. 
S.R. 662; Leonard v. New York, etc., 
Electro Magnetic Tel. Co., 41 N.Y. 
544, 1 Am.R. 446. And see cases Supra 
note 98. 


10. Way Engineering Co. vy. West- 
ern Union Tel. Co., (Tex.Civ.App.) 25 
S.W.(2d) 661. 


11. Goldsmith Bros. Smelting & 
Refining Co. v. Western Union Tele- 
graph Co.,.216 Dll.App. 125. 


[a] Reason for rule.—To permit a 
plaintiff to recover for the failure of 
a telegraph company to overtake an 
expeditiously transmitted telegram 
would be to penalize it for its effi- 
cient service. Goldsmith Bros. Smelt- 
ing & Refining Co. v. Western Union 
Telegraph Co., 216 Ill.App, 125. 


12. Bertuch v. United States & 
Hayti Telegraph & Cable Co., 139 N.Y. 
S. 289, 79 Misc. 10. 


[a] Payment for intercepting mes- 
sage not necessary where not re- 
quested.—A cable company, which 
agrees to stop the transmission of a 
message delivered to it, was not ex-- 
cused from its failure to stop the 
message by the sender’s failure to 
tender tolls for an additional message 
required to effect the stoppage, such 
tolls not having been demanded. 
Bertuch y. United States & Hayti Tel-— 
egraph & Cable Co., 1389 N.Y.S. 289, 79 
Mise. 10. 


13. Delivery of forged, fraudulent, 
i baaat tee oak messages see infra § 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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identity and whereabouts of the addressee and to 
deliver to him or to some person authorized to re- 
ceive the same every message accepted and trans- 
mitted by it,* even though it be one which the com- 
pany might have refused to receive and transmit;*® 
and in ease of a wrongful or negligent failure to do 


14. Ark.—Western Union Tel. Co. 
v. Ford, 92 S.W. 528, 77 Ark. 531. 


Ind.—State v. Western Union Tel. 
Co., 87 N.E. 641, 172 Ind. 20. 


Iowa.—Hurlburt v. Western Union 
Tel. Co., 98 N.W. 794, 123 Iowa 295. 


N.C.—Kivett v. Western Union Tel. 
Co., 72 S.E. 388, 156 N.C. 296; Woods 
Co. 6128S. B: 
653, 148 N.C. 1, 128 Am.S.R. 581; Green 
v. Western Union Tel. Co., 49 S.E. 165, 
136 N.C. 489, 67 L.R.A. 985, 103 Am. 
S.R. 955, 1 Ann.Cas. 349; Cogdell v. 
Western Union Tel. Co., 47 S.E. 490, 
135 N.C. 431. 


Tex.—Western Union Tel. Co. v. 
Carver, (Civ-App.) 222 S.W. 3338; 
Western Union Telegraph Co. v. Hol- 
comb, (Civ.App.) 152 S.W. 190; West- 
ern Union Tel. Co. v. Erwin, (Civ. 
App.) 147 S.W. 607; Western Union 
Tel. Co. v. Johnsey, 109 S.W. 251, 49 
Tex.Civ.App. 487; Western Union Tel. 
Co. v. Bowen, (Tex.Civ.App.) 76 S.W. 
613 [rev on other grounds 81 S.W. 
27, 97 Tex. 621]; Western Union Tel. 
oo v. Cain, (Tex.Civ.App.) 40 S.W. 


{a] Duty to deliver correct mes- 
Sage continuous.—Where a message 
was correctly received by a telegraph 
company fot transmission, but it 
transmitted it in an erroneous form, 
the duty of the company correctly 
to transmit and promptly deliver the 


correct message continued. Markley} 


v. Western Union Telegraph Co., 141 
N.W. 4438, 159 Iowa 557. 


{[b] Foreign language no defense. 
—Where a telegram in a foreign lan- 
guage is accepted for delivery in a 
eountry using that language, the tele- 
graph company contracts that it has 
agents who can intelligently receive 
and deliver the same, and it is not a 
defense for failing to deliver such a 
message that the company’s agent at 
the point of destination did not under- 
stand the language. Western Unicoi 
Tel. Co. v. Olivarri, 110 S.W. 930, 126 
S.W. 688, 51 Tex.Civ.App. 145 [aff 135 
S.W. 1158, 104 Tex. 203]. 


Who may receive message see in- 
fra §§ 187, 188. 


15. Western Union Tel. Co. v. Wil- 


son, 9 So. 414, 93 Ala. 32, 30 Am.S.R. 


23; Western Union Tel. Co. v. Snod- 
grass, 60 S.-W. 308, 94 Tex. 284, 86 Am. 
S.R. 851. 


[a] Message not presented in writ- 


-ing.—Western Union Tel. Co. v. Wil- 


son, 9 So. 414, 93 Ala. 32, 30 Am.S.R. 


23. ¢ 


[b] Message taken over telephone. 
—wvwrestern Union Telegraph Co. v. 
Hill, 50 So. 248, 163 Ala. 18, 23 L.R.A. 
N.S. 648, 19 Ann.Cas. 1058. 


[c] Message transmitted gratui- 
tously.— Western Union Tel. Co. v. 


~Snodgrass, 60 S.W. 308, 94 Tex. 284, 


86 Am.S.R. 851. 
Duty to accept messages generally 


see supra §§ 155-167. 


16. Ala.—Western Union Tel. Co. 
y. Krichbaum, 41 So. 16, 145 Ala. 409. 


Ark.—Arkansas,_ etc., Vv. 


Iowa.—Hendershot vy. Western Un- 
ion Tel. Co., 76 N.W. 828, 106 Iowa 529, 


-68 Am.S.R. 313. 


Awad 
aN 
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ure.1® 


Ky.—Postal Tel. Cable Co. v. Pratt, 
85 S.W. 225, 27 Ky.L. 430. 


N.Y.—Milliken v. Western Union 
Tel Co., 18 N.E. 251; 110 N.Y. 408, 2 
L.R.A. 281. 


N.C.—Medlin y. Western Union Tel. 
Co., 86 S.E. 366, 169 N.C. 495; Mulli- 
nax v. Western Union Tel. Co., 72 
S.E. 583, 156 N.C. 541; Edwards v. 
Western Union Tel. Co., 60 S.E. 900, 
147 N.C. 126; Lyne v. Western Un- 
ion, Tel. €o.,;. 31°S.H. 350;33:23) N.C. 129: 


Tex.—Western Union Tel. Co. v. 
Cooper, 9 S.W. 598, 71 Tex. 507, 10 
Am.S.R. 772, 1 L.R.A. 728; Western 
Union Tel. Co. v. Hicks, (Civ.App.) 
253 S.W. 565 [rev on other grounds 
(Commn.App.) 265 S.W. 381]; West- 
ern Union Tel. Co. v. Skinner, 128 S. 
W. 715, 60 Tex.Civ.App. 477; Western 
Union Tel. Co. v. Johnsey, 109 S.W. 
251, 49 Tex.Civ.Apn. 487; Western 
Union Tel. Co. v. O’Fiel, 104 S.W. 406, 
47 Tex.Civ.App. 40; Western Union 
Tel. Co. v. Craige, 90 S.W. 681, 44 Tex. 
Civ.App. 214; Western Union Tel. Co. 
v. Cain, (Civ.App.) 40 S.W. 624: West- 
ern Union Tel. Co. v. Birchfield, 39 
S.W. 1002, 15 Tex.Civ.App. 426. 


Right to limit Liability for negii- 
gence see infra § 194. 


i7. Ala.—Western Union Tele- 
graph Co. v. Hill, 50 So. 248, 163 Ala. 
ares L.R.A.N.S. 648, 19 Ann.Cas. 
058. 


Ark.—Little Rock, etc., Tel. Co. v. 
Davis, 41 Ark. 79. 


Ga.—Western Union Tel. Co. vy. 
Fontaine, 58 Ga. 433. 
Ky.—wWestern Union Tel. Co. v. 


Elliott, 115 S.W. 228, 131 Ky. 340, 22 
L.R.A.N.S. 761. 


Me.—Fowler v. Western Union Tel. 
soe 15 A. 29, 80 Me. 381, 6 Am.S.R. 
Vt i 


Mo.—Rubeottom vy. Western Union 
Tel. Co., 186 S.W. 749, 194 Mo.App. 
234; Taylor v. Western Union Tel. 
Co., 168 S.W. 895, 181 Mo.App. 288. 


Tex.—Western Union Tel. Co. v. 
Cathey, 166 S.W. 714. 


18. See statutory provisions. 


Western Union Telegraph Co. 
v. Taylor, (Tex.Civ.App.) 253 S.W. 


549; Western Union Telegraph Co.,v. 
223 S.W. 


Grosham, ('Tex.Civ.App.) 
1052. 
[a] Definition that due diligence 


meant such diligence as an ordinarily 
prudent person would have exercised 
under the same or similar circum- 
stances does not impose too great a 
burden on the telegraph company. 
Western Union Telegraph Co. v. Tay- 
lor, (Tex.Civ.App.) 253 S.W. 549. 


20. Ala.—C. M. McMahen & Sons 
v. Western Union Tel. & Cable Co., 
123--So. 276; 219 Ala. °636, "63 A.L.R, 
805; Western Union Tel. Co. vy. 
Wright, 53 So. 95, 169 Ala. 104. 


Ark.—Western Union Tel. Co. v. 
Pope, 265 S.W. 964, 166 Ark. 122; 
Louisiana & N. W. R. Co. v. Reeves, 
128 S.W. 1051, 95 Ark. 214. 


Ky.—Western Union Tel. Co. v. 
Price, 126 S.W. 1100, 137 Ky. 758, 29 
L.R.A.N.S. 836. 


Mich.—Burrows v. Postal Tel. Cable 
Co., 165 N.W. 707, 199 Mich. 672. 
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so, it will be liable for damages caused by such fail- 
The company does not absolutely insure the 
delivery of messages,!’ but, except as a greater de- 
gree of care may be imposed by statute,!® is only 
required to exercise due,1® reasonable,?° or ordi- 
nary”! care and diligence. 


Thus it will not be lia- 


N.C.—Cashion vy. Western Union 
Tel. Co., 32 S.E,. 746, 124 N.C. 459, 45 
L.R.A. 160. 


S.C.—Stewart v. Western Union 
Telegraph Co., 76 S.E. 111, 93 S.C. 119. 


Tex.—Western Union Telegraph Co. 
v. Stracner, (Civ.App.) 152 S.W. 845; 
Western Union Telegraph Co. yv. Pars- 
ley. 121 S.W. 226, 57 Tex.Civ.App. 
8; Western Union Tel. Co. v. Cox, (Civ. 
App.) 74 S.W. 922. 


[a]. Telegraph company is not re- 
quired to estabiish detective agencies 
to run down strangers to whom mes- 
sages have been directed, but is only 
required to exercise reasonable dili- 
gence to find them according to the 
circumstances of the particular case. 
Western Union Tel. Co. v. Cox, (Tex. 
Civ.App.) 74 S.W. 922. 


21. U.S.—Ross v. Western Union 
Tel. Co., 81 F. 676, 26 C.C.A. 564. 


Ark.—Western Union Tel. Co. y. 
Gillis, 133 S.W. 833, 97 Ark. 226; 
Louisiana & N. W. R. Co. v. Reeves, 
128 S.W. 1051, 95 Ark. 214. 


Ind.—State v. Western Union Tele- 
graph Co., 87 N.E. 641, 172 Ind. 20. 


Ky.—Western Union Tel. Co. v. El- 
liott, 115 S.W. -228, 181 Ky. 340-22 
L.R.A.N.S. 761. 


Me.—Towler v. Western Union Tel. 
ce 15 A. 29, 80 Me. 381, 6 Am.S.R. 


Mo.—Rubeottom y. Western TWnion 
Tel. Co., 186 S.W. 749, 194 Mo.App. 
234; Taylor vy. Western Union Tel. 
Co., 168 S.W. 895, 181 Mo.App. 288: 
Fitch v. Western Union Tel. Co., 130 
S.W. 44, 150 Mo.App. 149 (its duty 
regardless of whether its liability is 
in contract or in tort). 


N.C.—Barnes v. Postal Telegraph- 
Cable Co., 72 S.H. 78, 156 N.C. 150; 
Hinson v. Postal Tel. Cable Co., 43 
S.E. 945, 132 N.C. 460. 


Tex.—Western Union Tek Co. v. 
Hicks, (Commn.App.) 265 S.W. 381 
[rev (Civ.App.) 253 S.W. 565]; West- 
ern Union Telegraph Co. y. Gauntt, 
(Civ.App.) 28 S.W.(2d) 207; Western 
Union Tel. Co. v. Nordyke, (Civ.App.) 
4 S.W.(2da) 633; Western Union Tele- 
graph Co. v. Seguin Farmers’ Union 
Gin Co., (Civ.App.) 246 S.W. 430; 
Western Union Telegraph Co. v. Cath- 
ey, (Civ.App.) 166 S.W. 714; Western 
Union Tel. Co. vy. Johnson, (Civ.App.) 
164 S.W. 903; Hargrave v. Western 
Union Tel. Co., (Civ.App.) 60 S.W. 687; 
Western Union Tel. Co. v. Burgess, 
(Civ.App.) 43 S.W. 1033 [mod 46 S.W. 
794, 92 Tex. 125, 71 Am.S.R. 833]. 


[a] “Various terms have been em- 
ployed in designating the degree of 
care required, but they are merely 
varied farms of expressing the re- 
quirement of what is known in law as 
ordinary care as applied to an em- 
ployment of this nature. Fowler v. 
Western Union Tel. Co., 15 A. 29, 80 
Me. 381, 6 Am.S.R. 211. 


[b] Company must exercise ordi- 
nary care and diligence to find ad- 
dressee and deliver the message. 
Western Union Tel. Co. v. Krichbaum, 
41 So. 16, 145 Ala. 409; Hendershot y. 
Western Union Tel. Co., 76 N.W. 828, 
106 Iowa 529, 68 Am.S.R. 313; Lyne 
v. Western Union Tel. Co., 31 S.H, 350, 
123 N.C. 129; Western Union Tel. Co. 
vy. Cooper, 9. 'S.W. 598, 71 Dex. 507, 1 
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ble where, in the exercise of proper care, it is un- 
able to find the addressee or deliver the message,” 
is prevented by circumstances over 
which the company has no control and for which it 
The fact that a message which 
the company undertook to transmit was not. deliv- 
ered is prima facie evidence of negligence;** but 
such presumption may be rebutted by evidence show- 
ing that the company exercised due ecare,?° or was 
prevented from making delivery by causes over 
which it had no control;?® and whether the company 
has been negligent or has exercised proper care and 
diligence to deliver a message will ordinarily depend 
on the circumstances of the particular case.?* 
company will be guilty of negligence where it makes 
no inquiry or effort,?® or only slight inquiry or 


or such delivery 


is not responsible.?* 


L.R.A. 728, 10 Am.S.R. 772; Western 
Union Tel. Co. v. O’Fiel, 104 S.W. 406, 
47 Tex.Civ.App. 40; Western Union 
Tel. Co. vy. Waller, 84 S.W. 695, 37 
Tex.Civ.App. 515; Western Union ‘Tel. 
@o. vo. James, 73-S.W. 29, 31 Tex.Civ. 
con 503. 


Ky.—wWestern Union Tel. Co. 
plist, 115 S.W. 228, 131 Ky. 340, 23 
L.R.A.N.S. 761; Western Union Tel. 
Co. v. Cross, 74 S.W. 1098, 76 S.W. 162, 
116 Ky. 5, 25 Ky.L. 268, 646. 


Mo.—Rubeottom v. Western Union 
Telegraph Co., 186 S.W. 749, 194 Mo. 
App. 234. 


N.C.—Hinson vy. Postal Tel. Cable 
Co., 438 S.E. 945, 132 N.C. 460. 
Ohio.—Schwartz v. Postal Tele- 


graph Cable Co., 154 N.E. 52, 22 Ohio} 


App. 420. 
Tex.—Western Union Tel. Co. v. 
Cox, (Civ.App.) 74 S.W. 922; Har- 


grave v. Western Union Tel. Co., (Civ. 
App.) 60 S.W. 687; Western ‘Union 
Tel. Co. v. Burgess, (Civ.App.) 43 S. 
W. 1033 [mod 46 S.W. 794, 92 Tex. 125, 
71 Am.S.R. 833]. 


[a] Sufficiency of inquiry.—An in- 
quiry at all hotels, one boarding 
house, a picture show, and the office 
of another telegraph company is a 
sufficient inquiry for an addressee who 
was a “traveling picture man.” West- 
ern Union Tel. Co. v. Cox, (Tex.Civ. 
App.) 74 S.W. 922. 


[b] Statute requiring the compa- 
ny to deliver the message to the des- 
ignated address and to use due dili- 
gence to place the same in the hands 
of the addressee means in the hands 
of the addressee or some agent of the 
addressee at the designated address. 
Rubeottom v. Western Union Tel. Co., 
186 S.W. 749, 194 Mo.App. 234. 


23. Fowler v. Western Union Tel. 
Co., 15 A: 29, 80 Me. 381, 6 Am.S.R, 
211 (message destroyed by burning of 
telegraph office). 


24. Fowler v. Western Union Tel. 
Co., supra; Woods y. Western Union 
MelvCOs, 0 Lito, 6:50;) L483 INC. 1, 228 
Am.S.R. 581; Cogdell v. Western Un- 
ion Tel. Co., 47 S.E. 490, 185 N.C. 431; 
Hendricks vy. Western Union Tel. Co., 
35 S.E. 548, 126 N.C. 304, 78 Am.S.R. 
658. See also infra 243. 


[a] Unexplained failure to deliver 
message is prima facie gross negli- 
gence aS matter of law. Krivitsky & 
Cohen vy. Western Union Telegraph 
Go., 221 N-Y.S: 525, 129 Misc. 431. 


25. Western Union Tel. Co. v. El- 
liott, 115 S.W. 228, 181 Ky. 340, 22 
L.R.A.N.S. 761. 


26. Fowler v. Western Union Tel. 
Co., 15) A. 29, 80.Me. 381, 6 Am.S.R. 
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The 
plaintiff.?8 


211 (where the message was destroy- 
ed by the burning of the telegraph 
office). 


Sufficiency of evidence to show neg- 
ligence in delivery generally see in- 
fra § 249. 


27. Hurlburt v. Western Union 
Tel. Co., 98 N.W. 794, 123 Iowa 295; 
Western Union Tel. Co. v. Cooper, 9 
S.W. 598, 71 Tex. 507, 1 L.R.A. 728, 
10 Am.S.R. 772; Western Union Tel. 
Co. wv. = Cox, (Cex: Civ-App.) “74> Siw. 
922; Western Union Tel. Co. v. James, 
73 S.W. 79, 31 Tex.Civ.App. 503; West- 
ern Union Tel. Co. v. De Jarles, 27 S. 
W. 792, 8 Tex.Civ.App. 109. 


Defect or insufficiency of address 
as excuse see infra § 181. 


28. Medlin y. Western Union Tel. 
Co., 86 S.E. 366, 169 N.C. 495; Mulli- 
nax v. Western Union Tel. Co., 72 S.E. 
583, 156 N.C. 541 (where no inquiry 
or effort to deliver was made even 
after company was informed message 
was probably intended for plaintiff). 


£9. Medlin vy. Western Union Tele- 
graph Co., 86 S.E. 366, 169 N.C. 495; 
Western Union Tel. Co. v. Hicks, 
(Tex.Civ.App.) 253 S.W. 565 [rev on 
other grounds (Commn.App.) 265 S. 
W. 381]; Western Union Telegraph 
Co. v. Skinner, 128 S.W. 715, 60 Tex. 
Civ.App. 477. 


[a]: Slight inquiry by telephone 
for the sendee after the company has 
failed to transmit the message to the 
office nearest the sendee’s address is 
negligence. Medlin vy. Western Un- 
ne Telegraph Co., 86 S.E. 366, 169 N. 

» 495; 


{b] Insufficient effort.—That a 
death message was held by the des- 
tination office for over twenty four 
hours after receipt, although it was 
directed to the street on which the 
addressee lived, and that defendant’s 
manager had been told where the 
street was only a short time before, 
and the only effort he made to find 
the street was the examination of an 
old directory, constituted negligence. 
Western Union Telegraph Co. y. Skin- 


ye 128 S.W. 715, 60 Tex.Civ.App. 
80. Postal Tel. Cable Co. v. Pratt, 


85 S.W. 225, 27 Ky.L. 430; Western 
Union Tel. Co. v. Cooper, 9 S.W. 598, 
ue 507, 1 L.R.A. 728, 10 Am.S.R. 


81. Medlin v. Western Union Tele- 
graph Co., 86 S.E. 366, 169 N.C. 495; 
Klopf v. Western Union Tel. Co., 10% 
S.W. 1072, 100 Tex. 540, 123 Am.S.R. 
831, 10 L.R.A.N.S. 498 [rev (Civ.App.) 
97 S.W. 829]; Western Union Tel. Co. 
v. Waller, 84 S.W. 695, 87 Tex.Civ. 
App. 515; Western Union Tel. Co. v. 


effort,?® to deliver. 
company, without making reasonable efforts to find 
the addressee elsewhere, merely to inquire at his 
residence or place of~business,*°- or at the place of 
local address given,** or to inquire at his office with- 
out also inquiring at his residence;** and if the 
addressee or his whereabouts is unknown, the com- 
pany should consult the city directory** and perhaps 
make inquiry at the post office.** However, it is not 
required to make a house to house search for him,*® 
or to send a messenger into every store, saloon, or 
other public, place to inquire for him.*® 
Contributory negligence.?* 
telegraph company for nondelivery of a message 
may be avoided by the contributory negligence of 


[§ 178 


Thus it is not sufficient for the 


The liability of the 


ne Jarles, 27 S.W. 792, 8 Tex.Civ.App. 


[a] Socal address given is merely 
an aid in finding the addressee and 
does not necessarily define the extent 
of the duty of the company, which 
should make reasonable efforts to find 
the addressee elsewhere, but such ad- 
dress does materially affect the ques- 
tion whether the diligence employed 
was sufficient. Klopf v. Western Un- 
ion Tel. Co., 101 S.W. 1072, 100 Tex. 
540, 123 Am.S.R. 831, 10 L.R.A.N.S. 
498 [rev (Civ.App.) 97 S.W. 829]. 


[b] Sendee’s directions do not ex- 
cuse neglect.—An arrangement be- 
tween the sendee and the telegraph 
company for delivery of messages by 
telephone or mail, when the sendee 
was not at the receiving point, does 
not bind the sender of a message who 
was not a party to it, and does not 
excuse the telegraph company’s neg- 
lect promptly to deliver the telegram. 
Sturtevant v. Western Union Tele- 
graph Co., 84 A. 998, 109 Me. 479. 


[ec] Address “care some hotel.”— 
Although the telegram is addressed 
“care some hotel,” the company does 
not, as a matter of law, discharge its 
full duty by inquiring at the various 
hotels in the place, but should make 
reasonable efforts to find the addres- 
see elsewhere. Western Union Tel. 
Co. v. Waller, 84 S.W. 695, 37 Tex. 
Civ.App. 515. 


Delivery to person in whose care 
message sent see infra § 188. 


32. Hendershot v. Western Union 
Tel. Co., 76 N.W. 828, 106 Iowa 529, 
68 Am.S.R. .313. 


33. Woods v. Western Union Tel. 
Co. (6L2S.H. 653, 148) N.C. “1; 28), Anny 
S. Re 25813 Martin v. Western Union 
Tel. °Co.; 62 8S Bee 1838518h= Si Comeeae 
Klopf v. Western Union Tel. Co., 101 
S.W. 1072, 100 Tex. 540, 123 Am.S.R. 
831, 10 L.R.A.N.S. 498 [rev (Civ.App.) 
97 S.W. 829]. 


34. Woods v. Western Union Tel. 
Co., 61 S.E. 653, 148 N.C..1, 128 Ami: 
S.R. 581; Lyne v. Western Union Tel. 
Co., 31 S.E, 350, 123 N.C. 129 (failure 
to inquire at post office such evidence 
of negligence as should go to the 
jury). 

35. Western Union Tel. x Vv. Cox, 
(Tex.Civ.App.) .74 S.W. 922 


36. Western Union Tel. Co. Ve Cox; 
supra. s 
37. As to: 


Delay in delivery generally see infra 
§§ 182, 183. 


Insufficient or erroneous name or ad- 
dress see infra § 181. 


38. 


For later cases, developments and.changes in the law see Annotations, same title and section number, 


Western Union Telegraph Co. 


—— oT 


§§ 178-180] 


Vis major. A telegraph company may be relieved 
from hability for a failure to deliver a message, or 
for a delay in the delivery thereof, where the per- 
formance of its contract is rendered impossible, or 


is interfered with due to a war.®® 


war the company is not liable for the nondelivery 


of a message where delivery was 


military order of the government.?° 
company will not be lable for a delay in delivering 
a message where the direct cause of the delay was 
a strike which interrupted its service,*! provided 
it shows that the strike was not brought about by 
its own fault or negligence,*? and that it had nev- 
ertheless made a reasonable effort to transmit the 


message*® by other means or over 
[§ 179] 2. On Sunday or Legal 


Se (Tex.Civ.App.) 140 S.W. 


[a] Defense of contributory neg- 
ligence to nondelivery is applicable to 
acts or omissions on the part of plain- 
tiff and his agents which operate con- 
currently with the negligence of de- 
fendant to cause the injury complain- 
ed of; however, the defense cannot 
be based on acts or omissions occur- 
ring prior to the date of the contract 
and which do not proximately con- 
tribute to the injury. Western Union 
Telegraph Co. v. Reynolds, (Tex.Civ. 
App.) 140 S.W. 121. 


39. Commercial Cable Co. v. Phil- 
ipp Bauer Co., 165 N.Y.S. 399, 100 
Misc. 663; Rose Mfg. Co. v. Western 
eee Tel. Co., (Tex.Civ.App.) 251 S. 

~ 37. 


[a] Cable company having its own 
cable from New York to Ireland, from 
which point it forwarded messages 
via connections, discharged its duty 
during the earlier part of the world 
war by transmitting the messages to 
Ireland, since the sender, because of 
the widely known war conditions, im- 
pliedly assumed the risk of impossi- 
bility of delivery or delayed service. 
Commercial Cable Co. v. Philipp Bau- 
er Co., 165 N.Y.S. 399, 100 Misc. 663. 


40. Rose Mfg. Co. v. Western Un- 
ion Telegraph Co., (Tex.Civ.App.) 251 
S.W. 337. 


[a] Where telegraph operator was 
also military censor and had instruc- 
tions to submit to the chief censor 
telegrams for a certain party, and 
was directed by him to kill the mes- 
sage addressed to such party, the 
telegraph company was not liable for 
failure to deliver, as performance was 
rendered impossible by governmental 
order. Rose Mfg. Co. v. Western Un- 
jon Telegraph Co., (Tex.Civ.App.) 251 
S.W. 337. 5 


41. Sullivan v. Western Union Tel. 
Co., 64 S.E. 752, 82 S.C. 569, 22 L.R.A. 
N.S. 1214, 129 Am.S.R. 903, 17 Ann. 
Cas. 238. 


42. Mackorell Bros. v. Western 
Union Telegraph Co., 73 S.E. 359, 875, 
90 S.C. 498. 

43. Mackorell Bros. v. Western 
Union Telegraph Co., supra; Sullivan 
vy. Western Union Tel. Co., 64 S.E. 


752, 82 S.C. 569, 22 L.R.A.N.S. 1214, 
129 Am.S.R. 908, 17 Ann.Cas. 238. 


[a] Striking operator.—The fact 
that defendant’s telegraph office at 
the destination of a commercial mes- 
sage was closed because the operator 
had gone on strike did not excuse a 
delay of two days in delivering the 
message by mail, in the absence of 
proof that the strike was not brought 
about by the telegraph company's 
fault or negligence, and that it ex- 
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Thus in time of 


forbidden by a 
Similarly, the 


other lines.*4 


Holiday.4® Un- 


ercised due care and diligence to sup- 
ply the place of the striking operator. 
Mackorell Bros. v. Western Union 
Saythees Co;,- 73 S.B. 13859, 875, .90.S. 


44, Sullivan v. Western Union Tel- 
egraph Co., 64.S.BE. 752, 82 S.C. 569, 22 
L.R.A.N.S. 1214, 129 Am.S.R. 903, 17 
Ann.Cas. 238. 


45. Duty to: 
Boe Pt Sunday messages see supra § 


Transmit on Sunday or holiday see 
supra § 170. 


46. See statutory provisions. 


47. Western Union Tel. Co. v. Wil- 
son, 9 So. 414, 93 Ala. 32, 30 Am.S.R. 
23; Robinson v. Western Union Tel- 
egraph Co., 164 S.W. 3638, 158 Ky. 68; 
Gulf, ete., R. Co. v. Levy, 59 Tex. 542, 
46 Am.R. 269. 


[a] Sickmess.—If the company 
makes no effort to deliver a message 
relating to sickness, received on Sun- 
day, beyond depositing it in the post 
office, it is negligent. Robinson v. 
Western Union Telegraph Co., 164 S. 
W. 368, 158 Ky. 68. 


[b] Message not shown to be one 
of necessity.—The recovery of a stat- 
utory penalty for delay in delivery 
will not be allowed where there is 
no showing of reasonable necessity or 
a Knowledge by the telegraph com- 
pany of such necessity. Western Un- 
ion Tel. Co. v. Yopst, 20 N.H. 222, 118 
Ind. 248, 3 L.R.A. 224. 


48. Western Union Tel. Co. v. 
Ford, 74 S.E. 70, 10 Ga.App. 606. 


49. Inability to transmit, or delay- 
ed transmission see supra § 175. 


50. Williams v. Western Union 
Telegraph Co., (Ky.) 119 S.W. 1186. 


[a] It is not necessary to send a 
service message requesting a better 
address until such time as that with- 
in which a reasonable man would con- 
clude that the addressee could not be 
found. Williams v. Western Union 
Tel. Co., (Ky.) 119 S.W. 1186. 


51. Hendricks v. Western Union 
Tel. Co., 47 S.H. 490, 135 N.C. 431. 


52. Western Union Tel. Co. v. Er- 
win, (Tex.Civ.App.) 147 S.W. 607. 


[a] Special agreement to notify.— 
(1) A telegraph company’s message 
receiving clerk, whose limited author- 
ity was not known to plaintiff, could 
bind the company by a contract to re- 
port whether or not a message was 
delivered. Western Union Telegraph 
Co. v. Erwin, (Tex.Civ.App.) 147 S. 
W. 607. (2) Where a telegraph oper- 
ator agrees to notify the sender of the 
message in case it is not delivered 
within a certain time, it is negligence 
for him to fail to do so. Johnson v. 
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der statutes prohibiting the transmission of messages 
on Sunday unless they relate to matters of charity 
and neeessity*® the fact that a message was accepted 
and transmitted on Sunday is no defense for a delay 
in delivery where the message comes within these 
statutory exceptions.*7 
pany accepts a message on a legal holiday, it has the 
duty to exercise ordinary diligence to deliver it, not- 
withstanding the holiday.*® 


[§ 180] 3. Informing Sender or Sendee of Ina- 
bility To Deliver.*° | 
to locate the addressee or deliver the message within 
a reasonable time,*°® it has, in all cases where it is 
practicable to do so,>' the duty, independent of any 
special contract,°* promptly°* to notify the sender 
of such fact,°* and in this connection stating the 


Moreover, where the com- 


Where the company is unable 


Western Union Tel. Co., 54 S.H. 826, 
TSU SCS 45 


[b] Notification of time of deliv- 
ery.—A telegraph company is not lia- 
ble for failure to notify the sender 
of time of receipt of message by the 
addressee except in case of repeated 
message. Western Union Telegraph 
Co. v. Hazlehurst Oil Mill & Fertiliz- 
er Co., 77 So. 187, 116 Miss. 372 (the 
case defines a repeated message to 
be one for which the sender has paid 
the additional charges whereby he 
was to be notified when the message 
was delivered). 


53. Western Union Tel. Co. v. Bar- 
bour, 89 So. 299, 206 Ala. 129, 17 A.L. 
R. 103; Hendricks v. Western Union 
Mel. \Co.,-35, S-H.1543, 126 N.C, 804,078 
Am.S.R. 658. 


54 Ala.—Western Union Tel. Co. 
Vn Ryan, 905'S0:793,0 120 6erAlae se pda 
Western Union Tel. Co. v. Barbour, 89 
So. 299, 206 Ala. 129, 17 A.L.R. 1038; 
Western Union Tel. Co. v. Holland, 
66 So. 926, 11 Ala.App. 510. 


Me.—Sturtevant v. Western Union 
Tel. Co., 84 A. 998, 109 Me. 479. 


N.C.—Johnson v. Western Union 
Lek .Co., : 870 S.s 9935 171. NiGe 30. 
Medlin v. Western Union Tel. Co., 86 
S.E. 366, 169 N.C. 495; Betts v. West- 
ern Union Telegraph Co., 83 S.E. 164, 
167 N.C. 75; Griswold v. Western Un- 
ion. Tel: Co., 779 «S.Hi 273, 163) INeCe 
173; Cogdell v. Western Union Tel. 
Co., 47 S.E. 490, 1385 N.C. 431; Hen- 
dricks v. Western Union Tel. Co., 35 
ae 543, 126 N.C. 304, 78 Am.S.R. 


S.C.—Jones v. Western Union Tel. 
Co;,= 85. S,E: 370; 101 S.C a ist ean: 
Cas.1917C 543; Dempsey v. Western 
Union Tel.;Co., 75 S.E. 977, 92 S.C. 577, 


Tex.—Western Union Tel. Co. v. 
Hicks, (Civ.App.) 253 S.W. 565 [rev 
on other grounds (Commn.App.) 265 
S.W. 381); Western Union Tel. Co. v. 
Erwin, (Civ.App.) 147 S.W. 607; 
Western Union Tel. Co. v. Douglass, 
(Civ.App.) 124 S.W. 488 [aff 133 S.W. 
877, 104 Tex. 66]. 


[a] Reason of rule is to enable the 
sender to remedy any defect or in- 
sufficiency in the address or to com- 
municate with mutual friends or re- 
sort to other means of communicat- 
ing with the addressee and thus les- 
sen or avoid the damages which 
would result from an unreported non- 
delivery of the telegram. Hendricks 
v. Western Union Tel. Co., 35 S.E. 548, 
126 N.C. 304, 78 Am.S.R. 658. 


[b] Law implies from the con- 
tract relation to deliver a telegraphic 
message a duty by the company to 
inform the sender if it is unable to 
deliver the message to the sendee. 
Western Union Telegraph Co. v. Ry- 
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reason therefor,®® and requesting a better address ;°° 
and, while a failure to send such a message when re- 
quired may not be negligence per se,°? it is evidence 
of negligence on the part of the company.*® 
as much the duty of the company to exercise diligence 
in the delivery of this service message as in the de- 
Thus, where it has 
notice that the sender lives near a station other than 
that from which the message was sent, it has the du- 
ty to send the service message to that station;°° and 
it has also been held that the company is not relieved 
of its duty to send the service ‘message back to the 
sending office because the sender lives twelve miles 
‘from that office which is the nearest to him.*t On 
the other hand, the company will not be liable for a 
failure to send a service message where such omis- 
sion in no way caused or contributed to the injury 
complained of ;? nor will it be liable for a mislead- 


livery of an initial message.®°°® 


TELEGRAPHS AND TELEPHONES 


It is 


ing service message where the sender was not or 


an, 90 So. 793, 206 Ala. 511; Western 
Union Telegraph Co. v. Hicks, (Tex. 
Civ.App.) 253 S.W. 565 [rev on other 
greunds (Commn.App.) 265 S.W. 381]. 


{c] Telegraph agent knowing the 
urgency for prompt delivery of a mes- 
sage and informed of the impossibili- 
ty of such service is required so to 
inform the sender, if he could be com- 
municated with. Western Union Tel- 
egraph Co. v. Holland, 66 So. 926, 11 
Ala.App. 510. : 


[d] Must inform sender of im- 
pending delay.—Western Union Tel. 
ee if a (Tex.Civ.App.) 147 S. 


55. Sturtevant v. Western Union 
Tel. Co., 84 A. 998, 109 Me. 479; Cog- 
dell v. Western Union Tel. Co., 47 8S. 
EB. 490, 135 N.C. 431; Jones v. Western 
Union Telegraph Co., 85 S.E. 370, 101 
S.C. 181, Ann.Cas.1917C 543. 


56. Johnson v. Western Union Tel- 
egraph Co., 87 S.E. 993, 171 N.C. 130; 
Medlin v. Western Union Telegraph 
Co., 86 S.E. 366, 169 N.C. 495; Miller v. 
Western Union Tel. Co., 83 S.E. 482, 
167 N.C. 315; Woods v. Western Un- 
ion Tel. Co., 61 S.B. 653, 148 N.C. 1, 
128 Am.S.R. 581; Western Union Tel. 
Co. v. Hicks, (Tex.Civ.App.) 253 S. 
W. 565 [rev on <¢éther' grounds 
‘(Commn.App.) 265 S.W. 381] (where 
it appears by evidence that this duty 
is imposed on its agents by the com- 
pany’s rules); Western Union Tel. 
Co. v. Douglass, (Civ.App.) 124 S.W. 
488 [aff 133 S.W. 877, 104 Tex. 66]. 


57. Hendricks v. Western Union 
Tel. Co., 35 S.E. 548, 126 N.C. 304, 78 
Am.S.R. 658. 


58. Cogdell v. Western Union Tel. | 


Co., 47 S.E. 490, 1385 N.C. 431; Hen- 
dricks v. Western Union Tel. Co., 35 
ae 5438, 126 N.C. 304, 78 Am.S.R. 


59. Dempsey v. Western Union 
Telegraph Co., 75 S.E. 977, 92 S.C. 577; 
Western Union Tel. Co. v. Ayres, 105 
S.W. 1165, 47 Tex.Civ.App. 557. 


fa] Company was not negligent 
in not notifying sending office within 
hour and one-half after the receipt 
of a message of the failure to find the 
addressee, where it was first given to 
a messenger boy, who failed to de- 
liver it, and on his return the man- 
ager of the office made diligent effort 
throughout the day to find the addres- 
see. Williams v. Western Union Tel- 
egraph Co., (Ky.) 119 S.W. 1186. 


60. Dempsey v. Western Union 


Telegraph Co., 75 S.E. 977, 92 S.C. 577. 


61. Johnson v. Western Union Tel- 
egraph Co., 87 S.E. 993, 171 N.C. 130. 


Free delivery limits see infra §§ 
185, 186. 


62. Johnson v. Western Union Tel. 
Co., 54 S.E. 826, 75 S.C. 54 (action by 
sendee). 


63. See case infra this note. 


[a] Misleading message.—Where 
a service message announcing nonde- 
livery stated, “Party said to be out 
of city,” and the addressee was a rail- 
road engineer who was absent on his 
daily run, and this fact was known to 
the sender of the message, it was held 
that the sender could not claim that 
by the wording of the message he was 
misled and prevented from sending 
another message giving a more spe- 
cific address. Western Union Tel. 
Co. v. Garrett, 102 S.W. 456, 46 Tex. 
Civ.App. 430. 


64 Laudie v. Western Union Tel. 
Co., 35 S.B. 810, 126 N.C. 431, 78 Am. 
S.R. 668; Western Union Tel. Co. v. 
Hicks, (Tex.Civ.App.) 253 S.W. 565 
[rev on other grounds (Commn.App.) 
265 S.W. 381]. 


[a] Where sender inquired at the 
sending office and was informed that 
the message had been delivered, when 
as a matter of fact it had not, and no 
service message requesting a better 
address had been given to sender, the 
company is guilty of great. indiffer- 
ence, neglect of duty, and gross care- 
lessness. Western Union Tel. Co. v. 
Hicks, (Tex.Civ.App.) 253 S.W. 565 
[rev on other grounds (Commn.App.) 
265 S.W. 381]. 


65. Western Union Tel. Co. v. 
Douglass, (Civ.App.) 124 S.W. 488 [aff 
1383 S.W. 877, 104 Tex. 66]. 


66. Duty to send service messare 
aoe better address see supra §§ 175, 


Weak See supra § 178 text and note 


68. Western Union Tel. Co. v. El- 
liott, 115 S.W. 228, 131 Ky. 340, 22 L. 
R.A.N.S. 761; Western Union Tel. Co, 
v. Birchfield, 39 S.W. 1002, 15 Tex.Civ. 
RPS 426 (address “care some ho- 
el’). 


[a] Where company received mes- 
sage addressed to person in care of 
city directory at_a certain city, it ob- 
ligated itself only to use all reason- 
able diligence to deliver the message 
at the address where the city direc- 
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should not have been misled thereby.*? Although the 
company is not negligent in failing to deliver, it. 
may be liable for negligently informing the sender 
of the message that it*has been delivered.** 


Notifying the sendee. Where the company has in 
force a rule requiring its agents, in cases where they 
are not able to deliver a message, to mail a ecard to 
the addressee notifying him of the message, a failure 
to do so constitutes negligence.°° 


[§ 181] 4. Insufficient or Erroneous Name or Ad- 
dress.°* It.is the duty of the telegraph company to 
exercise reasonable efforts to ascertain the identity 
and whereabouts of the addressee and deliver the 
message, and it will be liable if by the exercise of 
such care it could have done so,*’ even though the 
message is sent with an indefinite®* or erroneous®?® 
local address or no local address at all.7° This duty 


tory would show she lived, and did 
not contract to deliver it at all haz- 
ards. Western Union Telegraph Co. 
v. Elliott, 115 S.W. 228, 131 Ky. 340, 
22 L.R.A.N.S. 761. 


69. Western Union Tel. Co.'v. Pat- 
rick, 18 S.E. 980, 92 Ga. 607, 44 Am.S. 
R. 90; Hise v. Western Union Tel. Co., 
113 N.W. 819, 137 lowa 329; Woods v. 
Western Union Tel. Co., 61 S.E. 653, 
148 N.C. 1, 128 Am.S.R. 581 (address- 
ed ‘38 Depot Street” instead of “83 
Depot Street’); Western Union Tel. 
Co. v. Carver, (Tex.Civ.App.) °222 S. 
W. 333; Western Union Tel. Co. v: 
Wilson, (Tex.Civ.App.) 152 S.W. 1169 
[aff 194 S.W. 3851; Western Union 
Tel. Co. v. Cain, (Tex.Civ.App.) 40 S. 
W. 624 (addressed ‘Union Street” in- 
stead of “Union Alley’’). 


[a] Addressee in vicinity of er- 
roneous address.—Where a death 
message was directed to the address 
where the company’s agent was in- 
formed the addressee did not live, be- 
ing resident, however, in the vicinity, 
it was the duty of the company, not 
only to seek to deliver the telegram 
at the address, but, when it ascertain- . 
ed that the addressee was not there, 
to make at least some effort to ascer- 
tain her whereabouts by making due 
inquiry, failing of which a finding of 
negligence would be justified. West- 
ern Union Telegraph Co. y. Carver, 
(Tex.Civ.App.) 222 S.W. 333. 


[b] Different names for parts of 
one community.—That the addressee 
lived at Caddo and the telegrams were 
addressed to him at Oil City did not 
of itself excuse nondelivery where 
Caddo and Oil City were in effect one 
village. Western Union Telegrapvh 
Co. v. Wilson, (Civ.App.) 152 S.W. 
1169 [aff (Tex.) 194 S.W. 385]. 


70. Western Union Tel. Co. v, 
Lewis, 116 S.W. 894, 89 Ark. 875; 
Western Union Tel. Co. v. Ford, 92 
S.W. 528, 77 Ark, 531; Western Un- 
ion Tel. Co. v. McKibben, 14 N.R. 
894, 114 Ind. 511; Western Union 
ae nee v. wel eee (Civ.App.) 76 S.W. 

rev on other grounds 81 S.W. 
97 Tex. 621]. ms ewe 


{a] Failure to deliver is not ex. 
cused because addressee lived in a 
family not of her name in a city of 
six thousand population, and no street 
number or other aid was given to find 
her, unless the want of a definite ad- 
dress caused or contributed to the 
Agha) a Fees Ae Western Union 

elegrap 0. v. Lewis, 116 S.w. 

89 Ark, 375, ue 


For later cases, developments and changes in the law see Annotations, same title and section number 


also applies where there is an error in the name? 
or initials of the addressee,*? and it extends as well 
to instances of error in spelling the name of the 
place to which the message is addressed.7% 
such defects do not entirely excuse a failure to de- 
liver, they do have an important bearing on the ques- 
tion as to whether the company exercised due care 
Of course, where 
the insufficiency or incorrectness of the name or ad- 
dress is caused by the negligence of the agents of 
the telegraph company in transmitting the mes- 
sage,’® or where they intentionally alter it,7® the 


and diligence to make delivery.*+4 


company will be liable. 
Message writton by operator.*? 


71. Hurlburt v. Western Union 
Tel. Co., 98 N.W. 794, 123 Iowa £95; 
Cogdell v. Western Union Tel. Co., 47 
S.E. 490, 1385 N.C. 431; Parham v. 
Western Union Tel. Co., (Tex.Commn. 
App.) 206 S.W. 839 [Lop conformed to 
(Civ.App.) 210 S.W. 740]; Western 
Union Telegraph Co. v. Holcomb, 
(Tex.Civ.App.) 175 S.W. 750 [aff 
(Commn.App.) 210 S.W. 509]; West- 
ern Union Telegraph Co. v. Holley, 
119 S.W. 888, 55 Tex.Civ.App. 432; 
Western Union Tel. Co. v. Gamble, 
(Tex.Civ.App.) 101 S.W. 1166. 


{a] Rule stated.—Misspelling by 
the sender of a telegram of the name 
of the addressee, although resulting 
in delay in delivery, does not prevent 
recovery, if by the exercise of ordi- 
nary care the company, after learning 
the correct name, could have deliver- 
ed in time to prevent the injury, it 
not being a proximate cause. Parham 
v. Western Union ‘Telegraph Co. 
(Tex.Commn.App.) 206 S.W. 839 [op 
eonformed to (Civ.App.) 210 S.W. 
740]. 


[b] Particular errors.—(1) ‘‘Cod- 
gell” instead of ‘‘Cogdell.”” Cogdell v. 
Western Union Tel. Co., 47 S.E 490, 
1385 N.C. 431. (2) “Fate Hawsins” 
instead of ‘Fayette Holcomb.” West- 
ern Union Telegraph Co. v. Holcomb, 
(Tex.Civ.App.) 175 S.W. 750 [aff 
(Commn.App.) 210 S.W. 509]. 3) 
“Gamble” instead of ‘“Gambill.’ 
Western Union Tel. Co. v. Gamble, 
(Tex.Civ.App.) 101 S.W. 1166. (4) 
“Halley” instead of “Holley.” West- 
ern Union Telegraph Co. v. Holley, 
119 S.W. 888, 55 Tex.Civ.App. 432. 
(5) “Hulburt” instead of “Hurlburt.’ 
Hurlburt v. Western Union Tel. Co., 
983 N.W. 794, 123 Iowa 295. (6) 
“Pharam” instead of “Parham.” Par- 
ham v. Western Abe ee ee (Tex. 
Commn.App.) 206 S.W. op con- 
formed to (Civ.App.) 210 S.W. 740]. 


72. Arkansas, ete, R. Co. Vv. 
Stroude, 100 S.W. 760, 82 Ark. 117; 
Salisbury v. Western Union Telegraph 
Co., (Mo.App.) 217 S.W. 551; Postal 
Telegraph-Cable Co. v. Prewitt, (Tex. 
Civ.App.) 199 S.W. 316; Western Un- 
ion Telegraph Co. v. Gorman & Wil- 
son, (Tex.Civ.App.) 174 S.W. 925. 


[a] Tlustrations.—(1) 
written “A. G.” instead of 
Arkansas, etce., R. Co. v. Stroude, 100 
S.w. 760, 82 Ark. 117. (2) Error in 
first initial. Salisbury v. Western 
Union Telegraph Co., (Mo.App.) 2178. 
W. 551. 
Western Union Telegraph Co. v. Gor- 
man & Wilson, (Tex.Civ.App.) 174 S. 
WwW. 925. 

73. Beasley v. Western Union Tel. 


Co., 39 F. 181; Western Union Tel. 
Co. v. Hankins, 110 §.W. 539, 50 Tex. 


Initial 


Hee eas 


Where the mes- 
sage is written by the agent of the company at the 
request of the sender, the company will be liable 
for an error of such agent in spelling the name of 


transmitted to read to 


(3) Error in middle initial.’ 


a 
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the place to which the message is addressed,’® but 
it will not be liable for his mistake in writing the 
addressee’s name.?® 
dress differently from the way it is dictated by send- 
er, the company is not on that account relieved from 
the duty of making inquiry and diligent effort to as- 
certain the correct address.8° 


Contributory negligence, Since it is the duty of 
the sender to use ordinary care to effect the delivery 
of a message,®! in an action by the sender of a mes- 
sage an insufficiency or error in the name or address 
of the addressee may preclude a recovery on the 


Where he writes the street ad- 


ground of contributory negligence;** moreover, the 


Civ. App. 513. 


[a] Particular errors.—(1) “Wal- 
lace’ instead of “Wallis.” Beasley 
v. Western Union Tel. Co., 39 F. 181. 
(2) “Holenville” instead of ‘“Holden- 
ville.” Western Union Tel. Co. v. 
Hankins, 110 S.W. 539, 50 Tex.Civ. 
App. 513. 4 


74 Western Union Tel. Co. v. 
Ford, 92 S.W. 528, 77 Art. 531; West- 
ern Union Tel. Co. v. Patrick, 18 S.E. 
980, 92 Ga. 607, 44 Am.S.R. 90. 


[a] Error in name of addressee. 
—A telegraph company is not liahle 
for failure to deliver te Richard Ca- 
son a message addressed to Richard 
Corson, where it had no reason to pe- 
lieve that it was intended for Cason. 
Cason v: Western Union Tel. Co., 57 
S.H. 722; 77 S.C, 157. 


75. Hise v. Western Union Tel. 
Co., 113 N.W. 819, 137 Iowa 329; Mul- 
linax v. Western Union Telegraph Co., 
72 S.E. 583, 156 N.C. 541; Postal Tel. 
Cable Co. v. Sunset Constr. Co., 114 
S.W. 98, 102 Tex. 148 faff 116 S.w. 
797, and rev (Civ.App.) 109 S.W. 265]. 


[a] Company held liable where: 
(1) Name negligently changed in 
transmission from ‘‘Hise” to “Sire.” 
Hise v. Western Union Tel. Co., 113 
N.W. 819, 137 Iowa 32). (2) The mes- 
sage was addressed to “J. H. Mulli- 
nax,”’ announcing the death of “Jen- 
nie Rains,” but was_ erroneously 
“J. H. Mul- 
lins,” announcing the death of “Jen- 
nie Rans.” Mullinax v. Western Un- 
ion Telegraph Co., 72 S.E. 583, 156 N. 
Cc. 541. (3) Initials were changed in 
transmission. Postal Tel. Cable Co. 
v. Sunset Constr. Co., 114 S.W. 98, 102 
Tex. 148 [aff 116 S.W. 797, and rev 
(Civ.App.) 109 S.W. 265]. 


Duty to transmit correctly see su- 
pra § 176. 


76. Elsey v. Postal Tel. Co., 15 
Daly 58, 3 N.Y.S. 117 (holding that, 
where a telegraph operator received 
a message addressed to “H. Hlsey” 
and, not finding such name in the di- 
rectory, changed the ‘HH’ to “J” and 
delivered the message to John Elsey, 
the company was liable, although the 
operator acted in good faith). 


77. Messages written by operator: 
As affecting binding effect of stipula- 
tions on blank see infra § 196. 
Constituting him agent of sender see 
supra § 168. 


78. Western Union Tel. 


Comeve 
110 S.W. 539, 50 Tex.Civ. 


Hankins, 
App. 513. 
[a] While telegraph operator in 


writing message for sender actS as 
the latter’s agent in writing the body 


defense of such contributory negligence on the part 
of the sender has also been sustained in eases where 
the action was brought by the addressee,®* although 
the application of the doctrine in actions brought by 


of the message, it is his duty to know 
the correct mode of spelling the 
names of the company’s offices, and 
his mistake in such spelling resulting 
in a failure to deliver the message is 
the company’s mistake, where it ap- 
pears that the sender sought specific 
information concerning the -name 
which the company’s rule required 
the operator to furnish. Western Un- 
ion Tel. Co. v. Hankins, 110 S.W. 539, 
50 Tex.Civ.App. 513. 


79. Western Union Telegraph Co. 
v. Holcomb, (Tex.Commn.App.) 210 
rene 509 [aff (Civ.App.) 175 S.W. 


Company’s agent as agent of sender 
Fert mia! message for him see supra 


80. Miller v. Western Union Tele- 
graph Co., 83 S.E. 482, 167 N.C. 315. 


[a] Notice of correct address.— 
Where the local agent of a telegraph 
company, in writing a telegram at the 
request of the sender, writes an ad- 
dress different from that given him, 
since he is still the agent of the com- 
pany, as well as the agent of the 
sender for whom he writes the mes- 
sage, notice to him of the correct ad- 
dress is notice to the company. Mil- 
ler v. Western Union Telegraph Co., 
83 S.E. 482, 167 N.C. 315. 


81. Western Union Telegraph Co. 
v. Hicks, (Tex.Commn.App.) 265 S.W. 
381 [rev (Civ.App.) 253 S.W. 565]. 


&2. Western Union Tel. Co. v. 
Patrick, 18 S.E. 980, 92 Ga. 607, 44 
Am.S.R. 90; Western Union Tel. Co. 
v.,McDaniel, 2 N.E. 709, 103 Ind. 294; 
Western Union Telegraph Co. v. 
Cates, (Tex.Commn.App.) 291 SW. 
193 [rev (Civ.App.) 282 S.W. 661]. 


[a] Contributory negligence shown 
where: (1) The message was ad- 
dressed to “Col. O. M. Bergstrom, 47 
S. Pryor St.,” and the addressee was 
not a colonel or known by that title 
and did not reside at the local ad- 
dress given. Western Union Tel. Co. 
v. Patrick, 18 S.E. 980, 92 Ga. 607, 44 
Am.S.R. 90. (2) The message did not 
state the Christian name cer local 
street address of the addressee, and, 
although the sender’s attention was 
called to the defect, he declined to 
remedy the same, stating that it was 
not necessary. Western Union Tel. 
Co. v. McDaniel, 2 N.E. 709, 103 Ind. 
294. 


83. Western Union Telegraph Co. 
v. Smith, 66 So. 578, 189 Ala. 534; 
Western Union Tel. Co. v.. Rawls, 
(Tex.Civ.App.) 62 S.W. 136; Har- 
grave v. Western Union Tel. Co., 
(Tex.Civ.App.) 60 S.W. 687. See also 
Western Union Tel. Co. v. Wofford, 
72 S.W. 620, 74 S.W. 9438, 32 Tex.Civ. 
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the addressee and based on the negligence of the 
company has also been brought into question.** Neg- 
ligence of the sender is no defense if it did not cause 
or contribute to the failure to deliver;*® and, eon- 


versely, it is not necessary that 


should be the sole, direct, and proximate eause of 
such failure, it being sufficient if, 
combining with that of defendant, it proximately 


App. 427, holding that the action of 
the court in refusing an _ instruction 
to the effect that the sender’s failure 
to address the message to “J. F. H. 
Sheriff,” instead of simply “J. F. H.,” 
was contributory negligence by rea- 
son of its incompleteness, was prop- 
er where the instruction given on 
contributory negligence was ade- 
quate. 


[a] Contributory negligence shown 
where: (1) There was a failure to 
prefix “Mrs.” to name “L. W. Rawls.” 
Western Union Tel. Co. v. Rawls, 
(Tex.Civ.App.) 62 .S.W. 136. (2) 
Sender gave a misleading address as 
‘near’ a certain mill, when in fact 
the addressee lived a mile from the 
mill, and, although after sending the 
message the sender obtained a bet- 
ter address, he did not communicate 
the fact to the telegraph company. 
Hargrave v. Western Union Tel. Co., 
(Tex.Civ.App.) 60 S.W. 687. 


[b] Where address given is im- 
possible or incorrect address, and the 
delay in delivery is proximately 
caused by reason of that fact, rather 
than the negligence of the company, 
the company is not liable to the ad- 
dressee for delay in delivery. West- 


ern Union Tel. Co. v. Smith, 66 So. 
578, 189 Ala. 534, 
84. Deslottes v. Baltimore, etce., 


Tel. Co., 3 So. 566, 40 La.Ann. 183; 
Cogdell v. Western Union Tel. Co., 47 
S.E. 490, 185 N.C. 431. 


[a] Illustrations.—(1) Where, in 
an action by the addressee in which 
the company charged contributory 
negligence in misspelling the name 
of the addressee, the court said that 
the defense was not available, since, 
if the error in spelling was so great 
as to render it practically impossible 
for the company to identify the ad- 
dressee, there would be no negligence 
on its part and no occasion for setting 
up the defense of contributory neg- 
ligence, while if the defect was not 
such as to prevent the company by 
the exercise of ordinary diligence 
from identifying the addressee and 
delivering the message, the company 
could not set up the antecedent neg- 
ligence of the sender in bar of recov- 
ery. Cogdell v. Western Union Tel. 
Go., 47 .S.E, 490, 185 N.C. 431. (2) 
Where the street to which the mes- 
sage was addressed had both east and 
west numbers, the company deliver- 
ing the message to the wrong one on 
being told that the addressee lived 
there, and the addressee’s name did 
not appear in the city directory, it 
was held that ‘there was no negli- 
gence on the company’s part which 
would make it liable for nondelivery, 
and moreover, there was no agency 
between the sender and the addressee 
as would sustain a recovery, the 
sender being a merchant who, at the 
request of a customer, sought to sup- 
ply himself with goods the latter 
wanted in order to sell the same to 
him at a profit. Deslottes v. Balti- 
more, etc., Tel. Co., 3 So. 566, 40 La, 
Ann. 183. 


[b] Sender not agent of addressee. 
—The failure of the sender of a mes- 
sage to give a local address, although 
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such negligence 


concurring and 


notified of the nondelivery of the mes- 
sage, is not contributory negligence 
which will preclude a recovery by the 
addressee, where the sender did ‘net 
act as the agent of the addressee for 
and by his procurement in sending 
the original message. Western Un- 
ion Tel. Co. v. McKibben, 14 N.E. 894, 
114 Ind, 511. 


85. Western Union Telegraph Co. 
v. Pope, 265 S.W.. 964, 166 Ark. 122; 
Western Union Tel. Co. v. Lewis, 116 
S.W. 894, 89 Ark. 375; Arkansas, etc., 
R. Co. v. Stroude, 100 S.W. 760, 82 
Ark, 117; Hise v. Western Union Tel. 
Co.; 113 N.W. 819, 137 Iowa 329. i 


[a] Rule applied to: (1) Absence 
of definite local address. Western 
Union Tel. Co. v. Lewis, 116 S.W. 894, 
89 Ark. 375. (2) Mistake in initials 
of addressee. Arkansas, etec., R. Co. 
v. Stroude, 100 S.W. 760, 82 Ark. 117. 
(3) Giving of wrong local address 
where failure to deliver was due to 
negligence of the company in chang- 
ing the name of the addressee in 
transmission. Hise v. Western Union 
Tel. Co.,. 113 N.W. 819, 137 Iowa 329. 


86. Western Union ‘Tel. Co. v. 
Rawls, (Tex.Civ.App.) 62 S.W. 136. 
S87. Western Union Tel. Co. v. 


Lewis, 116 S.W. 894, 89 Ark. 375. 


[a] Tllustration.—It is not error 
to refuse an instruction that the send- 
ing of a telegram to a person living 
in a family of a different name in a 
city of six thousand population, with- 
out a street number, or in care of 
some person or place is such negli- 
gence as to preclude a recovery for 
failure to deliver. Western Union 
Tel. Co. v. Lewis, 116 S.W. 894, 89 
Ark. 375. 


88. Western Union Tel. Co. v. 
Bowen, (Civ.App.) 76 S.W. 613 [rev 
oun ce grounds 81 S.W. 27, 97 Tex. 
6 é 


89. Duty to transmit promptly see 
supra §§ 170-174. 


$0. U.S.—Western Union Tel. Co. 
v. Lange, 248 F. 656, 160 C.C.A. 556 
[cert den 39 S.Ct. 8, 248 U.S. 552, 63 
L.Hd. 418, and rev 40 S.Ct. 460, 253 U. 
S. 101, 64 L.Ed. 803]; Western Union 
Tel. Co. v. Lawson, 182 F. 369, 105 C. 
C.A. 451. 


_Ala.—Western, Union, Tel. Co.. vy. 
Hicks) 72° So. 356, LOY Ala Sis iwWest- 
ern Union Telegraph Co. v. Hill, 50 


So. 248, 163 Ala. 18, 23 L.R.A.N.S. 648, 
19 Ann.Cas. 1058. 


Ark.—Louisiana & N. W. R. Co. v. 
Reeves, 128 S.W. 1051, 95 Ark. 214, 


Ill.—C, Lane & Co. v. Western Un- 
ion Tel. Co., 149 Ill.App. 562. 


Ind.—Reese v. Western Union Tel. 
Co., 24 N.H. 168,123 Ind. 294, 7 E.R. 
A. 5838, 3 Am.Electr.Cas. 640; Julian 
v. Western Union Tel. Co., 98 Ind. 
327; Western Union Tel. Co. v. Moore, 
39 N.E. 874, 12 Ind.App. 1386, 54 Am. 
S.R. 615. 


Iowa.—Markley v. Western Union 
Tel. Co., 141 N.W. 448, 159 Iowa 557; 
Harkness v. Western Union Tel. Co., 
ae 811, 73 Iowa 190, 5 Am.S.R. 


= a” © 
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contributes to such failure.8* It is not necessarily 
contributory negligence to send a message without a 
definite local address,*? particularly where the send- 
er gives the best addréss that he knows or ¢an with 
reasonable diligence ascertain.*® 

[§ 182] 5. Time for, and Delay in, Delivery**—a. 
In General. It is the duty of a telegraph company 
to deliver messages with reasonable promptness,*° 


Ky.—Western Union Tel. Co. v. 
Parsons, 72 S.W. 800, 24 Ky... 2008. 


Me.—Sturtevant v. Western Union 
Tel. Co., 84 A. 998,'109 Me.-479. 


Mich.—Burroughs v. Postal Tele- 
graph Cable Co., 165 N.W. 707, 199 
Mich. 672. 


Mo.—Fitch v. Western Union Tel. 
Co., 130 S.W. 44, 150 Mo.App. 149; 
Bliss v. Baltimore, ete., Tel. Co., 30 
Mo.App. 103. 


N.C.—Lawrence v. Western Union 
Tel. Co., 88 S.E. 226, 171. N.C. 240; 
Green v. Western Union Tel. Co., 49 
S.E. 165, 136 N.C. 489, 67 L.R.A. 985, 
103 Am.S.R. 955; Cogdell v. Western 
Union Tel. Co., 47 S.E. 490, 135 N.C. 
431; Hendricks v. Western Union Tel. 
Co., 35 S.E. 543, 126 N.C. 304, 78 Am. 


S.R. 658; Cannon v. Western Union 
Tel. Co., 6 S.E, 731, 100 N.C. 300) 6 
Am.S.R. 590. 


Ohio.—Annarino vy. Postal Tel. Ca- 
ble Co., 153 N.E. 228, 21 OhioApp. 360. 


Okl1.—Blackwell Milling, ete., Co. v. 
Western Union Tel. Co., 89 P. 235, 17 
Okl. 376, 10 Ann.Cas. 855. 


S.C.—Jones v. Western Union Tele- 
graph_Co., 85 Sih. 370, LOL S.C ALst, 
Ann.Cas.1917C 543; Stewart v. West- 
eet Tel. Co., 36 S:E, 1125°93'-S; 


Tenn.—Cumberland Tel. Co. v. 
Brown, 55 S.W. 155, 104 Tenn. 56, 78 
Am.S.R. 906, 50 L.RvA. 277. 


Tex.—Western Union Tel. Co. v- 
Neel, 25 S.W. 15, 86 Tex. 368, 40 Am. 
S.R. 847; Western Union Tel. Co. vy. 
Adams, 12 S.W. 857,.75 Tex. 531, 16 
Am.S.R. 920, 6 L.R.A. 844; Western 
Union Tel. Co. v. Holcomb, (Civ.App.) 
175 S.W. 750; Western Union Tele- 
graph Co. v. Johnson, (Civ.App.) 164 
S.W. 903; Western Union Tel. Co. v. 
Moran, 113 S.W. 625, 52 Tex.Civ.App. 
Ga Western Union Tel. Co. v. Oli- 
varri, (Civ.App.) 110 S.W. 930. See 
also Western Union Telegraph Co. v. 
Gauntt, (Civ.App.) 28 S.W.(2d) 207 
(holding that no special contract, to 
relieve the company of its duty in 
this regard, was shown to have been 
made). 


[a] Duty of early delivery is as 
necessary as prompt transmission.— 
Western Union Tel. Co. v. Hill, 50 So. 
248, 1638 Ala. 18. 


{b] “Immediate” delivery is not 
required and it is error so to instruct 
the jury. Western Union Tel. Co. v. 
i Jarles, 27 S.W. 792, 8 Tex.Civ.App. 


[c] Failure to deliver dispatch for 
hour and half after its receipt has 
been held to be evidence of negli- 
gence. Lawrence vy. Western Union 
Wy tps ces Co.,;..882S.B.. 2265 71 NeGs 


bo 
~ 


{d] Not seasonably delivered as 
matter of law.—A telegram filed for 
transmission from Cincinnati to To- 
ledo at between 5:09 and 5:27 o’clock 
P. M. one day and not delivered until 
7:30 o’clock the next morning is not, 
as a matter of law, seasonably deliv- 
ered. Annarino v. Postal Telegraph 
Cable Co., 153 N.H. 228, 21 OhioApp. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 182] 


and to provide proper and sufficient messengers or 
facilities for so doing,®! and, in case of a wrongful 
or negligent failure to do so, it will be liable for 
damages resulting from the delay.°? 
ing the question whether delivery, in a particular 
case, has been made with reasonable promptness, 
regard must be had to all the circumstances,®? in- 
cluding the company’s established office hours,®* the 
office hours of the firm or corporation to which the 
message is sent,®® the company’s regulations requir- 


360. 


[e] State may, by reasonable and 
appropriate legislation, enforce per- 
formance of the company’s duty 
promptly to deliver all messages. 
Stewart v. Western Union Tel. Co., 76 
Sow. Lil; 98-S:C.. 119. 


[f] Telegraph company has public 
duty promptly to deliver messages 
received by. it for transmission. 
Green v. Western Union Tel. Co., 49 
S.E. 165, 136 N.C. 489, 67 L.R.A. 985, 
103 Am.S.R. 955. 


[2] Where message is incor- 
rectly transmitted, the company has 
the duty to deliver, within a reason- 
able time, the message as received 
for transmission. Markley v. West- 
ern Union Tel. Co., 141 N.W. 448, 159 
Iowa 557. 


91. Western Union Tel. Co. v. Hen- 
derson, 7 So. 419, 89 Ala. 510, 18 Am. 
S.R. 148; Western Union Tel. Co. v. 
Parsons, 72 S.W. 800, 24 Ky.L. 2008. 


[a] Delay caused by mode of de- 
livery.—Where the expense of deliv- 
ering a message in the country was 
guaranteed, it was error to instruct 
the jury in an action for delay in 
delivery that “it was not due dili- 
gence to entrust a guaranteed mes- 
sage to a stranger to carry on foota 
distance of two and one-half miles.” 
The company having no messengers 
at that station to deliver messages 
in the country, it was only required 
to select a trusty person for such 
purpose, and whether the person Se- 
lected was suitable and whether he 
eould have delivered the message 
sooner by waiting to find or hire a 
horse than by starting at once on 
foot were questions for the jury. 
Western Union Tel. Co. v. Daniels, 15 
Ky.L. 813 

Mode of delivery generally see in- 
fra § 189. 

92. U.S.—Western Union  Tele- 


graph Co. v. Lawson, 182 F. 369, 105 
(GROW Ue 2 iwi 


Ala.—Western Union Tel. Co. v. 
Hicks, 72 So. 356, 197 Ala. 81. 
Ark.—Western Union Tel. Co. v. 


Hanley, 107 S.W. 1168, 85 Ark. 263. 


Tll.—C. ‘Lane & Co. v. Western Un- 
ion Telegraph Co., 149 Ill.App. 562. 


Ind.—Reese v. Western Union Tel. 
Go., 24 N.E; 163, 123 Ind. 294, 7 LR. 
A. 583. 

Iowa.—Hendershot vy. Western Un- 
jon Tel. Co., 76 N.W. 828, °166 Iowa 
529, 68 Am.S.R. 313. 


Ky.—Western Union Tel. Co. v. 
Parsons, 72 S.W. 800, 24 Ky.L. 2008. 


Md.—Western Union Tel. Co. v. N. 
Lehman & Bro., 67 A. 241, 106 Md. 
318, 14 Ann.Cas. 736. 


Mo.—Fitch v. Western Union Tel. 
Co., 130 S.W. 44, 150 Mo.App. 149. 

N.Y.—Bryant v. American Tel. Co., 
1 Daly 575. 

N.C.—Suttle v. Western Union Tel. 
Co., 62 S.E. 593, 148 N.C. 480, 128 Am. 
S.R. 631. 
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In determin- 


for the jury.°® 


Okl1.—Blackwell Milling, etc., Co. v. 
Western Union Tel. Co., 89 P. 235, 17 
Okl. 376, 10 Ann.Cas. 855. 


S.C.—Kirby v. Western Union Tel. 
Co., 58 S.H. 10, 77 S.C. 404, 122 Am.S: 
R. 580; Smith v. Western Union Tel. 
ae 58 S.H. 6, 77 S.C. 378, 12 Ann.Cas. 


Tex.—Western Union Telegraph Co. 
v.- White, (Civ.App.) 162 S.W. 905; 
Western Union Tel. Co. v. Barrett, 
118 S.W. 1089, 55 Tex.Civ.App. 323; 
Western Union Tel. Co. v. Kibble, 115 
S.W. 643, 53 Tex.Civ.App. 222; West- 
ern Union Tel. Co. v. Moran, 113 S.W. 
625, 52 Tex.Civ.App. 117; Western 
Union Tel. Co. v. Johnsey, 109 S.W. 


251, 49 Tex.Civ.App. 487; Western 
Union Tel. Co. v. Ayres, 105 S.W. 
1165, 47 Tex.Civ.App. 557; Western 


Union Tel. Co. v. Craige, 90 S.W. 681, 
44 Tex.Civ.App. 214; Western Union 
Tel. Co. v. Roberts, 78 S.W. 522, 34 
Tex.Civ.App. 76. 


[a] Regardless of whethetf its li- 
ability for failing to do so is in con- 
tract or tort, the telegraph company 
must exercise reasonable promptness 
in delivering a message. Fitch v. 
Western Union Telegraph Co., 130 S. 
W. 44, 150 Mo.App. 149. 


[b] Where telegram sent plaintiff 
by his son, announcing serious illness 
of plaintiff’s daughter, and asking 
plaintiff to come at once, could have 
been delivered in time for plaintiff to 
have taken a train six hours earlier 
than he did, in which time plaintiff 
suffered mental anguish, actionable 
negligence on the part of the tele- 
graph company is shown. Western 
Union Telegraph Co. v. Barrett, 118 
S.W. 1089, 55 Tex.Civ.App. 323. 


[c] Delay claimed must be proxi- 
mate cause of the injury suffered in 
order to be actionable. Markley v. 
Western Union Tel. Co., 122 N.W. 136, 
144 Iowa 105, 138 Am.S.R. 263. 


[d] Delay caused by delivery to 
unauthorized person.—If a telegraph 
company delivers a message to a per- 
son not authorized to receive it, it 
will be liable for damages due to any 
delay on the part of such person in 
delivering the message to the addres- 
see. Mott v. Western Union Tel. Co., 
55 S.E. 3638, 142°N.C. 532; Glover v. 
Western Union Tel. Co., 59 S.E. 526, 
78 S.C. 502; Western Union Tel. Co. 
vy. Belew, 74 S.W. 799, 32 Tex.Civ.App. 
338. 

fe] Tegal transaction.—It is no 
defense to an action for delay in the 
delivery of a telegram requesting the 
addressee in South Dakota to furnish 
stable room for horses en route from 
Towa that transportation on Sunday 
is forbidden by South Dakota statute. 
Taylor v. Western Union Tel. Co., 64 
N.W. 660, 95 Iowa 740. 


Acceptance of messages for illegal 
purposes see supra § 156. 


Delivery to unauthorized person 
generally see infra § 187. 


93. Ayres v. Western Union Tel. 
Co., 65 App.Div. 149, 72 N.Y.S. 634; 


[62 C.J.] 157 


ing that messages, before being sent out for deliv- 
ery, shall be copied, enveloped, and addressed,?* 
the distance from the telegraph office to the ad- 
dressee’s residence or place of business,®? and also 
the character and importance of the message it- 
self,°® so that the question is ordinarily one of fact 
A telegraph company does not ab- 
solutely insure a prompt delivery of messages re- 
gardless of circumstances, and will not be liable 
where it satisfactorily appears that it was not neg- 


Western Union Tel. Co. v. McConnico, 
66 S.W. 592, 27 Tex.Civ.App. 610: 
Western Union Tel. Co. v. De Jarles, 
27 S.W. 792, 8 Tex.Civ.App. 109. 


[a] Illustration.—Defendant tele- 
graph company gave to B for deliv- 
ery a message addressed to plaintiff, 
a carpenter at R, a summer resort. 
B, knowing nothing of plaintiff’s oc- 
cupation or of his relations to other 
persons at R, sought for plaintiff 
among the summer visitors, making 
inquiry as to plaintiff's whereabouts. 
Not finding him he thereafter con- 
tinued the search, subsequently lo- 
cating plaintiff. Under such facts de- 
fendant was not negligent. Western: 
Union Telegraph Co. v. Cobb, 125 S.W. 
311, 103 Tex. 183. 


94 See infra § 183. 


95. C. M. McMahen & Sons v. West- 
ern Union Telegraph & Cable Co., 123 
So. 76, 219 Ala. 636, 63 A.L.R. 805. 


[a] It is not the company’s duty 
to seek out individual members of the 
firm and deliver to them, after the 
working hours of the firm, a message 
addressed to the firm. C. Mc- 
Mahen & Sons y. Western Union Tele- 
graph & Cable Co.,.123 So. 76, 219 
Ala. 636, 63 A.L.R. 805. 


96. Davis v. Western Union Tel. 
Co., 66 S.W. 17, 23 Ky.L. 1758; West- 
ern Union Tel. Co. v. McConnico, 66 
S.W. 592, 27 Tex.Civ.App. 610. 


97. Ayres v. Western Union Tel. 
Co., 65 App.Div. 149, 72 N.Y.S. 634; 
Altman v. Western Union Tel. Co., 84 
N.Y.S. 54. 


98. Ind.—Reese v. Western Union 
Tel: Co., 24 NE. 168; 123: Ind 294) 7 
L.R.A. 583. ; 


Me.—Sturtevant v. Western Union 
Telegraph Co., 84 A. 998, 109 Me. 479. 


N.Y.—Bryant v. American Tel. Co., 
1 Daly 575. 


N.C.—Suttle v. Western Union Tel. 
Co., 62 S.E. 593, 148 N.C. 480, 128 Am, 
S.R. 631. 


S.C.—Freeman v. Western Union 
Tel. Co., 145 S.E. 294, 147 S.C. 423: 


Utah.—Brown v. Western Union 
Telsi©o,,) 21 iP) 9885) 6 Utah seo: 


fa] Handling of telegram should 
be commensurate with urgency im- 
plied by its sending. Freeman v. 
Western Union Telegraph Co., 145 S. 
E- 294, 147 S.C. 428. 


{b] Where telegram gives no no- 
tice of necessity for unusual haste in 
delivery, usual delay in delivery was 
not negligent. Barnett v. Western 
Union Telegraph Co., 6 La.App. 83. 


99. See infra § 253. 


1. Ayres v. Western Union Tel. 
Co., 65 App.Div. 149, 72 N.Y.S. 634; 
Western Union Tel. Co. v. Munford, 
10 S.W. 318, 87 Tenn. 190, 10 Am.S.R. 
630, 2 L.R.A. 601; Western Union Tel. 
Co. v. Hays, (Tex.Civ.App.) 63 S.W. 
ayia 


‘Company not insurer of delivery 
generally see supra § 178. 


19s. [62° C253] 
ligent in regard to the delay complained of,? unless 
it has expressly agreed that the message shall be 
delivered promptly or within or before a certain time, 
in which ease it will be liable for a failure to do 
so.2 It is no justification for a negligent delay in 
delivering a message actually transmitted that it 
was one which the company might have refused to 
accept and transmit,* or that it was transmitted 
gratuitously,> or was not prepaid, where prepay- 
ment had been waived,® or under some circumstances 
that it was transmitted on Sunday.’ Furthermore, 
where the sender presenting his message gives the 
operator specific instructions as to the manner of 
reaching the addressee, and the operator fails to 
transmit such information, the company will be lia- 
ble for a consequent delay in delivery;® and a 
prompt delivery of a second telegram for the sendee 
to a person in whose care it was addressed, but who 
failed to communicate it to the sendee, will not re- 
lieve the company from liability for delay in deliv- 
ering a former telegram.® In order to authorize a 
recovery by the sendee for delayed delivery, he must 
have been without negligence contributing to the 


2. Ark.—Western Union Telegraph 
ye v. Gillis, 133 S.W. 833, 97 Ark. 


Ga—wWestern Union Tel. Co. v 10. 


Patrick, 18 S.E. 980, 92 Ga. 607, 44]Co., 150 N.W. 
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ing advantage of 
Western Union Tel. Co. v. Winter, 
(Tex.Civ.App.) 184 S.W. 335. 


Albrook v. Western Union Tel. 


[§§ 182-183 


delay;1° and no cause of action for delayed delivery 
will lie where the information contained in the mes- 
sage has already been acquired by the sendee from 
other sourees.*+ ~ : 


[§ 183] b. Office Hours.1? The rules heretofore 
stated in regard to delays in transmission due to the 
office hours of the company also apply to delays 
in delivery of messages actually transmitted.** 
Where a message is received at the delivering office 
before it closes, it is the company’s duty to exercise 
ordinary care to deliver it promptly.1° However, 
there is some conflict in the decisions as to whether 
or not it is required to deliver such message after 
closing time;1° some jurisdictions recognize such an 
obligation;!7 while elsewhere it is the rule that, 
if the company cannot locate the sendee, by the use 
of ordinary diligence, in the time between the re- 
ception of the message and closing time, it may de- 
liver the message the next morning.1* There is also 
a conflict of authority as to the duty to deliver mes- 
sages received at the delivery office outside of of- 
fice hours;® in at least one jurisdiction where such 


Harding, 3 N.E. 172, 103 Ind. 505; 
Carswell v. Western Union Tel. Co., 
69 S.E. 782, 154 N.C. 112, 32 L.R.A.N.S. 
611; Cates v. Western Union Tele- 
graph Co., 66 S.E.°592, 151 N.C. 497, 
24 L.R.A.N.S. 1286; Harrelson’ v. 


its information. 


169 Iowa 412; 


Am.S.R. 90. : 


La.—Barnett v. Western Union 
Telegraph Co., 6 La.App. 83. 


N.Y.—Ayres v. Western Union Tel. 
Co., 65 App.Div. 149, 72 N.Y.S. 634. 


Tex.—Western Union Tel. Co. v. 
McConnico, 66 S.W. 592, 27 Tex.Civ. 
App. 610; Western Union Tel. Co, v. 
Hays, (Civ.App.) 63 S.W. 171. 


[a] Where severe storm delays 
the delivery of a message, this is a 
cause over which the company has 
no control, and it will not be liable 
for the delay. Western Union Tel. 
a v. Hays, (Tex.Civ.App.) 63 S.W. 
171. 


As excuse for delay in transmission 
see supra § 172. 


3 Suttle v. Western Union Tel. 
Co., 62 S.E. 593, 148 N.C. 480, 128 Am. 
S.R. 621. 


4. Western Union Tel. Co. v. Wil- 
son, 9 So. 414, 93 Ala. 32, 30 Am.S.R. 
a Mey tie not presented in writ- 
ng). 


5. Western Union Tel. Co. v. Snod- 
grass, 60 S.W. 308, 94 Tex. 284, 86 
Am.S.R. 851. 


6 Harrison v. Western Union Tel. 
Co., 79 S.E. 281, 163 N.C. 18; Ellison 
v. Western Union Tel. Co., 79 S.E. 
207, 163 N.C. 5. 


7 See supra § 179. 


8. Western Union Telegraph Co. 
v. Holcomb, (Tex.Civ.App.) 175 S.W. 
750 [aff (Commn.App.) 210 S.W. 509] 
(instructions to reach sendee by tele- 
phone). 


9. Western Union Telegraph Co. 
ee (Tex.Civ.App.) 184 S.W. 


{a] Reason being that since, if the 
person to whom it was delivered 
could be considered the addressee’s 
agent, it could only be for the pur- 
pose of delivering the message to 
him, his knowledge of its contents 
could not be imputed to the sendee so 
as to make him negligent in not tak- 


Barnes v. Postal Telegraph-Cable Co., 
12 S.E. 78, 156 N.C. 150. 


[a] Contributory negligence not 
shown.—(1) Because, on arrival of a 
telegram, announcing a death and 
time and place of funeral, too late for 
the regular train, deceased’s sister 
did not take a roundabout train route 
unknown to her, or take a forty-mile 
drive by night, over muddy roads, 
this was not contributory negligence, 
preventing recovery for delay in de- 
livery of the message. Western Un- 
ion Telegraph Co. v. Taylor, (Tex. 
Civ.App.) 167 S.W. 289. (2) Failure 
of plaintiff to telephone his relatives 
concerning funeral arrangements was 
not contributory negligence barring 
recovery for delay of a death mes- 
sage, where such failure did not cause 
the delay plaintiff experienced in 
reaching the place of the funeral. 
Albrook v. Western Union Tel. Co., 
150 N.W. 75, 169 Iowa 412. 


Contributory negligence of sender 
in failing to give sufficient or correct 
address see supra § 181. 


11. Western Union Tel. Co. v. Gul- 
ledge, 106 S.W. 975, 84 Ark. 501. 


[a] This rule is not applicable 
where a message declaring that, if 
plaintiff wanted to see his father 
alive, he should come at once, sent 
January 30, was not received until 
February 38, when he sent a message 
of inquiry, alleged to have been de- 
layed in delivery, there being a nec- 
essary inference of plaintiff's doubt 
whether an immediate trip would en- 
able him to see his father, so that 
there was no information defeating 
his action. Western Union Tele- 
graph Co. v. Johnson, (Tex.Civ.App.) 
164 S.W. 903. 


12. Contract stipulation that night 
messages shall not be delivered until 
next day see infra § 208. 


Right to make reasonable rules as 
to office hours see supra § 154, 


13. Delay in transmission due to 
office hours see supra § 173. 


14. Western Union Tel. Co. vy. 


Western Union Tel. Co., 72 S.E. 882, 
90 S.C. 182; Western Union Telegraph 
Co. v. Johnson, (Tex.Civ.App.) 164 S. 
W. 903; Starkey v. Western Union 
Telegraph Co., 115 S.W. 853, 53 Tex. 
Civ.App. 333. 


[a] Reason for rule.—Telegrams 
are accepted subject to the company’s 
right to make reasonable regulations, 
including the time its offices shall be 
open. Harrelson v. Western Union 
Telegraph Co., 72 S.E. 882, 90 S.C. 132. 


[b] Reasonableness.—As in other 
cases, to enable the company to jus- 
tify a delay in delivery on the ground 
of its office hours, such hours must be 
reasonable. Western Union Tel. Co. 
v.. Ford, (92... S.W., 628, 77 Ark. 6335 
Western Union Tel. Co. v. Crider, 54 
S.W. 968, 107 Ky. 600, 21 Ky.L. 1336; 
Brown v. Western Union Tel. Co., 21 
P. 988, 6 Utah 219. 


Whether transmitting operator is 
bound to Know office hours of deliv- 
ery station see supra § 173. 


15. Western Union Tel. Co. v. Fur- 
low, 180 S.W. 502, 121 Ark. 244; West- 
ern Union Tel. Co. v. Bibb, 125 S.W. 
257, 136 Ky. 817, 29 L.R.A.N.S. 502. 


Duty to make prompt delivery gen- 
erally see supra §§ 182, 183. 


16. See cases infra notes 17, 18. 


17. Western Union Telegraph Co. 
v. Furlow, 180 S.W. 502, 121 Ark. 244. 


18. Western Union Tel. Co. v. Bibb, 
ie ae 257, 1386 Ky. 817, 29 L.R.A. 


[a] Where addressee’s name was 
not in city directory and he was not 
a householder, there was no lack of 
ordinary care on the telegraph com- 
pany’s part in failing to learn his 
whereabouts in the eighteen minutes 
intervening between the receipt of 
the telegram and the closing of the 
telegraph office. Western Union Tele- 
graph Co. v. Bibb, 125 S.W. 257, 136 
Ky. 817, 29 L.R.A.N.S. 502. 


19. See cases infra notes 20-27, 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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a message is received the company’s agent has the 
duty to make reasonable efforts to deliver it,2° unless 
objection had been made to the sender,?! and, if 
he cannot deliver it, it is his duty to inform the 
transmitting agent of such fact, so that notice may 
be given to the sender of the message.22 Further- 
more, this rule has been applied to messages trans- 
mitted and received by agents of a railroad using 
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sages.?* 


the offices, instruments, and blanks of the telegraph 


company.” 


hours.?° 


20. Griswold v. Western Union 
Telegraph Co., 79 S.E. 2738. 163 N.C. 
173; Carswell v. Western Union Tel. 
Co., 69 S.E. 782, 154 N.C. 112, 32 L.R. 
A.N.S. 611; Dowdy v. Western Union 
Tel. Co., 32 S.E. 802, 124 N.C. 522. 


21. Carswell v. Western Union 
Telegraph Co., 69 S.H. 782, 154 N.C. 
112, 32 L.R.A.N.S. 611. 


22. Griswold v. Western Union 
Welw COs. 497 S-bu. 203,. £63 pN.Ce 173% 
Carter v. Western Union Tel. Co., 54 
S.E. 274, 141 N.C. 374 [dist Cates v. 
Western Union Tel. Co., 66 S.H. 592, 
151 N.C. 497, 24 L.R.A.N.S. 1286]. 


Duty to notify sender of failure to 
deliver or delay see supra § 180. 


23. Dowdy v. Western Union Tel. 
Co., 32 S.E. 802, 124 N.C. 522. 


[a] Beason for rule.—Such offices 
are not closed in fact, but are open 
where the persons in charge receive 
messages and make the usual charge 
therefor. The company cannot keep 
its offices open, receive messages for 
pay, and then, when a negligent delay 
in delivery occurs, screen itself by 
saying that the persons who are in 
its place of business taking messages 
and receiving payment are not its 
agents. The railroad has nothing to 
do with business other than that 
which concerns railroad transactions. 
Dowdy vy. Western Union Tel. Co., 32 
S.H. 802, 124 N.C. 522. 


24. Ark.—Western Union Tel. Co. 
v. Turley, 156 S.W. 836, 108 Ark. 92; 
Western Union Tel. Co. v. Gillis, 133 
S.W. 833, 97 Ark. 226. 


Ind.—Western Union Tel. Co. v. 
Harding, 3 N.H. 172, 103 Ind. 505. 


Ky.—Western Union Tel. Co. v. Van 
Cleave, 54 S.W. 827, 107 Ky. 464, 22 
Ky.L. 53, 92 Am.S.R. 366; Davis 
v. Western Union Tel. Co., 66 S.W. 
17, 238 Ky.L. 1758. 


R.I.—Sweet v. Postal Tel., etc., Co., 
47 A. 881, 22 R.I. 344, 53 - DR.A. 732. 


S.c.—Smith v. Western Union Tel. 
Co., 58 S.H. 6, 77 S.C. 378, 12 Ann.Cas. 
654; Bonner v. Western Union Tel. 
Co., 51 S.E. 117, 71 S.C. 303. 


Tex.—Western Union Tel. Co. v. 
Neel, 25 S.W. 15, 86 Tex. 368, 40 Am. 


S.R. 847; Starkey v. Western Union 
Tel, Co., 115 S.W. 8538, 53 Tex.Civ. 
App. 333; Western Union Tel. Co. v. 


Rawls, (Civ.App.) 62 S.W. 136; West- 
ern Union Tel. Co. v. May, 27 S.W. 
Western 


760, 8 Tex.Civ.App. 176; 
Union Tel. Co. v. Wingate, 25 S.W. 
439, 6 Tex.Civ.App. 394. But see 


Western Union Telegraph Co. v. Tay- 
lor, (Civ.App.) 167 S.W. 289 (holding 
the fact that a telegram sent from C 


However, in other jurisdictions, al- 
though a message is transmitted, if it is received at 
the point of destination after the regular office hours 
at that point, the company will not ordinarily be 
liable for a failure to deliver the same after such 
office hours,?* provided it is delivered with reason- 
able promptness during the next ensuing office 
This rule is particularly applicable where 
the person receiving the message at the point of 


the decisions as 


quired as to the 


to H did not reach H until after office 
hours furnishes no excuse for failure 
to seasonably deliver it, the com- 
pany’s agent having in fact received 
it when it arrived and undertaken to 
deliver it). 


W.Va.—Davis v. Western Union 
Tel. Co., 32 S.E. 1026, 46 W.Va. 48. 


[a] Night operator but no delivery 
service.—Where a telegraph company 
fixes its office hours from 8 A. M. to 6 

_M., but had a night operator for 
railroad business who took some com- 
mercial telegrams for convenience, no 
delivery being made until morning, 
the company is not liable for the fail- 
ure of such night operator to deliver 
or telephone a death message received 
at 6:15 P. M., the message being de- 
livered at 8:15 A. M. Western Union 
Telegraph Co. v. Turley, 156 S.W. 
836, 108 Ark. 92. 


25. Ark.—Western Union Tel. Co. 
v. Turley, supra. 


Ky.—Western Union Tel. Co. v. 
Price, 126 S.W. 1100, 137 Ky. 758, 29 
L.R.A.N.S. 836. 


S.C.—Harrison v. Western Union 
Tel. Co., 51 S.H. 119, 71 S.C. 386; Bon- 
ner v. Western Union Tel. Co., 51 S.E. 
lil. Ges Creo Oar 


Tenn.—McCaul v. Western Union 
Tel, Co., 88 S.W. 325, 114 Tenn. 661. 


Tex.—Western Union Tel. Co. v. 
Neel, 25 S.W. 15, 86 Tex. 368, 40 Am. 
S.R. 847; Western Union Tel. Co. v. 
De Jarles, 27 S.W. 792, 8 Tex.Civ.App. 
109. 


[a] Where night operator at a tele- 
graph office received an important 
message which he did not deliver, 
notwithstanding reasonable efforts to 
do so by telephone, he must notify 
the day operator on his arrival of the 
importance of the message, and the 
day operator must then exercise rea- 
sonable diligence promptly to deliver 
it. Western Union Telegraph Co. v. 
Price, 126 S.W. 1100, 137 Ky. 758, 29 
L.R.A.N.S. 836. 


26. Sweet v. Postal Tel., etc., Co., 
47 A. 881, 22 R.I. 344, 53 L.R.A. 732; 
Harrison v. Western Union Tel. Co., 
51 S.E. 119, 71 S.C. 386; Western 
Union Tel. Co. v. Rawls, (Tex.Civ. 
App.) 62 S.W. 136. 


[a] For example (1) where the 
person receiving the message was not 
the agent of the telegraph company 
but was using its office to receive 
and transmit press despatches, and 
took the message leaving it on file for 
the regular operator who delivered 


it on the following day. Sweet v. 
Postal Tel., etc., Co, 47 A. 881, 22 R. 
J. 344, 53 L.R.A. 732. (2) Where the 
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destination is not the agent of the telegraph com- 
pany;** and it has also been frequently applied 
in cases where the telegraph operator is also the 
agent of a railroad company and the office is kept 
open for the receipt and transmission of despatches 
but closed after the messenger goes off duty in the 
evening for the purpose of delivery of ordinary mes- 


There is further conflict in 
to the duty of the company to de- 


liver, outside of office hours, messages urgent on 
their face which are received at the delivery office 
outside of such hours; on one hand it is held that 
the company has no legal duty to make such deliv- 
ery outside of its reasonable office hours,2° on the: 
other hand it is held that the degree of diligence re- 
delivery of such a message must be 


person receiving the message was not 
the agent of the telegraph company 
but merely happened to be in its office 
and, as he understood telegraphy, took 
the message, leaving it on the desk 
of the operator who delivered it 
promptly on the following day. Har- 
rison v. Western Union Tel. Co., 51 S. 
E. 119, 71 S.C. 386. (3) Where rail- 
road operator was on night duty in a 
telegraph office and not an agent of 
the telegraph company. Western 
Union Tel. Co. v. Rawls, (Tex.Civ. 
App.) 62 S.W. 136. 


27. Williams v. Western Union 
Tel. Co., (Ky.) 119 S.W. 1186; West- 
ern Union Tel. Co. v. Crider, 54 S.W. 
963, 107 Ky. 600, 21 Ky.L. 1336; Davis 
v. Western: Union Tel. Co., 66 S.W. 
17, 23 Ky.L. 1758; Sweet v. Postal 
Tel., etc., Co., 47 A. 881, 22. R.1, 344, 
53 L.R.A. 732; Roberts v. Western 
Union Tel. Co.; 53 S.E. 985,73 S.C, 520; 
114 Am.S.R. 100; Harrison v. Western 
Union. Tel. Co. 51 -S.E. 119, -71°S:6: 
386; Bonner v. Western Union Tel. 
Cols SLUSH a (los. Cis Ose 
Union Tel. Co. v. McConnico, 66 S.W. 
592, 27 Tex.Civ.App. 610. 


[a] Delivery by telephone.—A 
telegraph company is not liable where,. 
although the railroad operator at the 
city to which it was sent would re- 
ceive messages when the regular tele- 
graph office was not open, the railroad 
office did not undertake to deliver such 
telegrams, but received them only 
when it could reach the addressee by 
telephone, which could not be done in 
the case in question. Williams v.. 
Western Union Telegraph Co., (Ky.) 
119 S.W. 1186. 


23. Delivery of important message 
received after messenger service 
hours see infra § 189 note 46 [a]. 


Duty to transmit urgent messages 
outside of office hours see supra § 
173. 


29. Western Union Tel. Co. v. Tur- 
ley, 156 S.W. 836, 108 Ark. 92, 


[a] Delivery by telephone possi- 
ble.—Even in case where failure of 
operator to deliver message, which he 
could have done by telephone, was 
morally inexcusable where the deliv- 
ery of the message during’ the night 
hours did not fall within his line of 
duty as prescribed by his employer, 
since the latter has a right to pre- 
scribe reasonable hours, it is not lia-. 
ble for the failure of its servant to 
make the delivery. Any other conclu- 
sion would nullify the right of the 
company to prescribe reasonable 
hours for receiving and delivering 
messages. Western Union Tel. Co. v- 
Turley, 156 S.W. 836, 108 Ark. 92. 


Western — 
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in proportion to the exigencies of the case,*° with- 
out any regard for the company’s rules or hours.** 


Waiver. It is competent for the company to waive 
the benefit of its office hours;?? and, if it expressly 
agrees that the message shall be delivered by a cer- 
tain time, it will be liable for a failure to do so, 
regardless of its regulation,®* it being within the 
implied authority of its transmitting agent to make 
such agreement.?* So also, notwithstanding rea- 
sonable office hours have been established, the com- 
pany may waive or be precluded from relying there- 
on as a defense for failing to deliver a message by 
disregarding such office hours at the point of des- 
tination,®?® provided the company or its agent at 
such places has done so ordinarily and habitually ;°° 
but it is not sufficient to establish an abrogation 
by the company of its regular office hours to show 
that on some oceasions its agent has kept his office 
open after such hours,?7 or has, as a matter of ac- 
commodation, delivered certain messages outside of 
such office hours.?§ 


[§ 184] 6. Place or Distance for Delivery*®—a. 
In General. Ordinarily a telegraph company is not 
liable for failure to deliver a message, addressed 
to a person at a particular incorporated place if the 
addressee does not reside or cannot by reasonable 
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diligence be found within the limits of such place ;*° 
however, it may have the duty to make inquiry for 
the addressee outside of the town to which the 
message is sent,4! for it is not excused from a fail- 
ure to deliver a message if, although living beyond 
the limits of the town, the addressee’s name appears 
in the directory thereof, and his residence is within 
the district in which messages are customarily de- 
livered from the telegraph office in the town, -and 
not within the corporate limits of any other town 
having a telegraph office.42 Moreover, it has been 
held that, where the addressee lives several miles 
from the towm of his address, but is accessible over a 
toll free telephone line, the company is not absolved 
of its duty to deliver a message to him.*? However, 
where the company, by special contract, undertakes 
to deliver a message at an unincorporated place, at 
which it has no office, it has no duty to deliver to 
the addressee’s locus which is several miles there- 
from.t* Where a telegraph company agrees with 
the sender of a message to deliver the answer at a 
particular local address, it will be liable for a fail- 
ure to do so, although the answer is directed to a 
different local address;*® and, where a person de- 
sires all messages to him, no matter how addressed, 
to be delivered at a particular place, he must no- 
tify company or send to it directions in writing,*® 


30. Brown v. Western Union Tel. 
Co., 21 P. 988, 6 Utah 219. 


31. Brown v. Western Union Tel. 
Co., supra (declaring, however, that 
the court expresses no opinion on 
commercial messages). 


Duty to transmit urgent messages 
outside of office hours see infra § 173. 


32. Suttle v. Western Union Tel. 
Co., 62 S.E. 593, 148 N.C. 480, 128 Am. 
S.R. 631; Carter v. Western Union 
Tel. Co., 47 S.E. 607, 1385 N.C. 622. 


33. McPeek v. Western Union Tel. 
Co., 78 N.W. 68, 107 Iowa 356, 70 Am.S. 
R. 205, 43 L.R.A. 214; Suttle v. West- 
ern Union Tel. Co., 62 S.BH. 593, 148 
N.C. 480, 128 Am.S.R. 631; Bright v. 
Western Union Tel. Co., 43 S.E. 841, 
132 N.C. 317; Western Union Tel. Co. 
v. Perry, 70 S.W. 439, 30 Tex.Civ.App. 
243: Western Union fel. Co. v. Cavin, 
70 S.W. 229, 30 Tex.Civ.App. 152. 


34. McPeek v. Western Union Tel. 
Co., 78 N.W. 638, 107 Iowa 356, 70 Am. 
SeR. 205.2 48) WR A. 22145, Western 
Union Tel. Co. v. Cavin, 70 S.W. 229, 
30 Tex.Civ.App. 152. See Western 
Union Telegraph Co. vy. Cobb, (Civ. 
App.) 118 S.W. 717 [rev on other 
grounds 125 S.W. 311, 103 Tex. 183] 
(a telegraph company cannot be held 
liable on an unauthorized contract of 
its agent at a sending office to deliver 
a telegram, tendered for transmission 
after the office of the destination of 
the message, under a reasonable rule 
as to office hours, had closed for the 
night, before opening time next morn- 
ing; in this case the issue of estoppel 
against the company’s denial of au- 
thority, based on his apparent au- 
thority, was not raised or decided). 


$5. Bright v. Western Union Tel. 
Co., 43 S.H. 841, 132 N.C. 317; Robert- 
son v. Western Union Telegraph Co., 
78 S.E. 977, 95 S.C. 356; Western 
Union Tel. Co. v. Johnsey, 109 S.W. 
251, 49 Tex.Civ.App. 487. re 


386. Western Union Tel. Co. v. 
Georgia Cotton Co., 21 S.E. 835, 94 
Ga. 444; Robertson v. Western Union 
DOL COsy C8 eke Dildo: SsCns O06; 


Smith v. Western Union Tel. Co., 58 
SiB.76, 70 S.C "°378)" 12 Ann Case 654; 
Bonner v. Western Union Tel. Co., 51 
Soke Ae IS Cres Oo 


387. Western Union Tel. Co. Vv. 
oe Cotton Co., 21 S.E. 835, 94 Ga. 


38. Western Union Tel. Co. v. Cri- 
der, 54 S.W. 963, 107 Ky. 600, 21 Ky.L. 
1336; Harrelson v. Western Union 
Pele Co. , 12) Stiooay Oras On tage 
Bonner v. Western Union Tel. Co., 
bl See 117, “ae SiC. 2303.5 Y Western: 
Union Tel. Co. v. McConnico, 66 S.W. 
592, 27 Tex.Civ.App. 610. 


[a] Showing that operator made 
effort to deliver a message received 
after office hours, and that about a 
year previouS a message received 
after office hours had been delivered, 
does not establish a waiver of the 
company’s rule not to deliver mes- 
sages after hours. Harrelson v. 
Western Union Telegraph Co., 72 S. 
E. 882, 90 S.C. 182. 


39. Cross references: 


Delivery with reference to free deliv- 
ery limits see infra §§ 185, 186. 


a siete forward .messages see infra 


Insufficient or erroneous address see 
supra § 181. 


40. Western Union Tel. Co. v. Har- 
vey, 74 P. 250, 67 Kan. 729; Western 
Union Tel. Co. v. Baker, 189 S.W. 22, 
172 Ky. 215; Western Union Tel. Co. 
v. Matthews, 67 S.W. 849, 113 Ky. 188, 
24 Ky.L. 3; Western Union Tel. Co. 
v. McCaul, 90 S.W. 856, 115 Tenn. 99; 
McCaul vy. Western Union Tel. Co., 88 


S.W. 325, 114 Tenn. 661; Stewart v. 
Western Union Tel. Co., (Tex.Civ. 
App.) 158 S.W. 1084. See Western 


Union Tel. Co. v. Swearingen, 67 S.W. 
767, 95 Tex. 420 [rev (Civ.App.) 65 
S.W. 1080]; Western Union Tel. Co. v. 
Byrd, 79 S.W. 40, 34 Tex.Civ.App. 
594; Western Union Tel. Co. v. Chris- 
tensen, (Tex.Civ.App.) 78 S.W. 744 
(which cases support the text state- 
ment; but the question of whether or 
not there was a duty to deliver at the 


home of the sendee outside the city 
and collect the extra charges was not 
alleged or decided). 


[a] Delivery impossible.—There 
could be no recovery for alleged neg- 
ligent failure to transmit a message 
apprising the addressee of his moth- 
er’s death, where had it been trans- 
mitted it could not have been deliv- 
ered to him owing to his absence 
from the city. Western Union Tele- 
graph Co. v. Baker, 189 S.W. 22, 172 
Ky. 215. 


{[b] Addressee between cities.— 
Where three telegrams were given to 
telegraph company, two addressed to 
“J. C. Stewart, Bernice, La.’ and the 
other to “J. C. Stewart, Junction City, 
Ark.” and the contract was to deliver 
the telegrams to J. C. Stewart at 
those places, the company was not 
required to deliver the telegrams to 
the addressee who was not at either 
place but lived in the country six 
miles from Bernice, La., and ten miles 
from Junction City, Ark. Stewart v.. 
Western Union Telegraph Co., (Tex. 
Civ.App.) 158 S.W. 1034. 


Delivery beyond free delivery lim- 
its see infra § 185. 


41. Garner v. Western Union Tele- 
graph Co., 69 S.H. 510, 87 S.c. 316; 
Martin v. Western Union Tel. Co., 62 
S.E. 8338, 81 S.C. 432. 


42. Klopf v. Western Union Tel. 
Co., 101 S.W. 1072, 100 Tex. 540, 123 
Am.S.R. 831, 10 L.R.A.N.S. 498 [rev 
(Civ.App.) 97 S.W. 829]. 


43. Salisbury v. Western Union 
Telegraph Co., (Mo.App.) 217 S.W. 
551 (action under penalty statute). 


44. Western Union Telegraph Co. 
v. Earnest, 73 So. 15, 197 Ala. 480; 


45. Harper v. Western Union Tel. 
Co., 92 Mo.App. 304. 


46. Givens v. Western Union Tel. 
Co., 24 F. 119. See also Milliken v. 
Western Union Tel. Co., 18 N.E. 251, 
110 N.Y. 403, 1 L.R.A. 281 (where a 
cable message was sent to plaintiff 
under the fictitious address of ‘‘Men- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a direction to a messenger is insufficient.47 


[§ 185] b. Free Delivery Limits—(1) In General. 
A telegraph company has the right*® to establish 
reasonable*® free delivery limits, without regard to 
corporate limits, and it may refuse to deliver mes- 
sages to any point beyond such free delivery zone 
unless an additional charge covering the cost of 
such service is prepaid or satisfactorily guaran- 
teed,°° and where the locality is small the company 
may not unreasonably fail to establish free deliv- 


tor New York,” and plaintiff, antici- 
pating the receipt thereof, directed 
the telegraph company to deliver it 
to his home, offering to pay for such 
service, although, the cable message 
was received, it was not delivered at 
plaintiff’s home, and it was held that 
these facts made a good cause of ac- 
tion for nondelivery). 


47. Givens v. Western Union Tel. 
Co., 24 F. 119. 


[a] Notice given to messenger as 
to place messages are to be delivered 
is ineffective since the messenger’s 
function is to carry messages from 
the office, not information to it. Giv- 
oo: Western Union Tel. Co., 24 F. 
ERS: 


Agreements to forward messages 
see infra § 190. 


48. 
tions generally see supra § 154. 


°49. See cases infra this note; 
note 50. 


[a] Free delivery limits must be 
reasonable in order to protect the 
company for failing to deliver. West- 
ern Union Tel. Co. v. Ayers, 93 S.W. 
199, 41 Tex.Civ.App. 627. 


[b] Reasonableness of condition.— 
A condition in a contract for trans- 
mission of a telegram, prescribing a 
free delivery radius of one mile in 
cities of five thousand population or 
more, and one-half mile in smaller 
towns, is reasonable. Dunham  v. 
Western Union Telegraph Co., 102 S. 
EB. 118, 85 W.Va. 425. 


[ec] It is not unlawful discrimina- 
tion for a telegraph company to 
charge a sum approximately com- 
mensurate with the distance traveled 
and the expense incurred in delivering 
the message, the company being em- 
powered, in the absence of statutory 
regulation, to prescribe reasonable 
rules for free delivery within certain 
limits and to charge for deliveries be- 
yond. State v. Western Union Tele- 
graph Co., 87 N.E. 641, 172 Ind. 20. 


50. U.S.—Whittemore v. Western 
Union Tel. Co., 71 F. 651; Given v. 
Western Union Tel. Co., 24 F. 119. 


Ala.—Western Union Tel. 
Whitson, 41 So. 405, 145 Ala. 426; 
Western Union Tel. Co. v. Henderson, 
7 So. 419, 89 Ala. 510, 18 Am.S.R. 
148. 

Ark.—Western Union Telegraph Co. 
v. Pope, 265 S.W. 964, 166 Ark. 122; 
Western Union Tel. Co. v. Westbrook, 
161 S.W. 1062, 110 Ark. 327; Arkansas, 
etc., R. Co. v. Stroude, 100 S.W. 760, 
SANPAT Kae hk. 

Ga.—Western Union Tel. 
Smith, 21 S.E. 166, 93 Ga. 635. 


I1l.—Western Union Tel. Co. v. Trot- 
ter, 55 Ill.App. 659. 


Ind.—State v. Western Union Tel. 
Co., 87 N.E. 641, 172 Ind. 20 (statute 
compelling delivery within one mile, 
but not regulating or prohibiting 
charges therefor). 

Kan.—Western Union Tel. 


[62 Cc. J.—11] 


and 
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ery limits.®! 


Harvey, 74 P. 250, 67 Kan. 729. 


Ky.—Cumberland Tel., etc., Co. v. 
Atherton, 91 S.W. 257, 122 Ky. 154, 
28 Ky.L. 1100; Western Union Tel. 
Co. v. Cross, 74 S.W. 1098, 76 S.W. 162, 
116 Ky. 5, 25 Ky.L. 268, 646; Western 
Union Tel. Co. v. Matthews, 67 S.W. 
849, 113 Ky. 188, 24 Ky.L. 3; Western 
Union Tel. Co. v. Mathews, 55 S.W. 
427, 107 Ky. 663, 21 Ky.L. 1405; West- 
ern Union Tel. Co. v. Scott, 87 S.W. 
289, 27 Ky.L. 975; Roche v. Western 
Union Tel. Co., 70 S.W. 39, 24 Ky.L. 


Mo.—Reynolds v. Western Union 
Tel. Co., 81 Mo.App. 223. 


Tenn.—Western Union Tel. Co. v. 
McCaul, 90 S.W. 856, 115 Tenn. 99; 
McCaul v. Western Union Tel. Co., 88 
S.W. 325, 114 Tenn. 661. 


Tex.—Western Union Tel. Co. v. 
Harriss, 148 S.W. 284, 105 Tex. 32 
[aff (Civ.App.) 132 S.W. 876]; West- 
ern Union Tel. Co. v. Jennings, 84 S.W. 
1056, 98 Tex. 465; Western Union Tel. 
Co. v. Swearingen, 67 S.W. 767, 95 


‘Tex. 420 [rev (Civ.App.) 65 S.W. 1080]; 


Anderson v. Western Union Tel. Co., 19 
S.W. 285, 84 Tex. 17; Western Union 
Tel. Co. v. Midgett, (Civ.App.) 251 S. 
W. 253; Western Union Telegraph Co. 
v. White, (Civ.App.) 149 S.W. 790; 
Western Union Tel. Co. v. Ayers, 93 S. 
W. 199, 41 Tex.Civ.App. 627; Western 
Union Tel. Co. v. Bryant, 80 S.W. 406, 
35 Tex.Civ.App. 442; Western Union 
Tel. Co. v. Byrd, 79 S.W. 40, 34 Tex. 
Civ.App. 594; Western Union Tel. Co. 
v. Christensen, (Civ.App.) 78 S.W. 
744; Hargrave v. Western Union Tel. 
Co., (Civ.App.) 60 S.W. 687; Western 
Union Tel. Co. v. Redinger, 54 S.W. 
417, 22 Tex.Civ.App. 362; Western 
Union Tel. Co. v. Teague, 27 S.W. 958, 
8 Tex.Civ.App. 444; Western Union 
Tel. Co. -v. Taylor, 22 S.W. 532, 3 Tex. 
Civ.App. 310. 


W.Va.—Dunham v. Western Union 
Tel. Co., 102 S.E. 113, 85 W.Va. 425. 


[a] Determination of free delivery 
limits.— Where the free delivery lim- 
its of a telegraph office extend to a 
radius of half a mile, if the addres- 
see’s residence is within that radius 
he is entitled to free delivery, al- 
though the usual route in going from 
the office to his residence is more than 
half a mile. Western Union Tel. Co. 
v. Benson, 48 So. 712, 159 Ala. 254. 


[b] Statute requiring delivery, but 
not free delivery, within certain 
bounds.—The proper construction of 
a statute, requiring telegraph com- 
panies to deliver messages on pay- 
ment if the addressee or his agent 
resides within one mile of the station 
or within the city or town in which 
the station is located, is that it is not 
intended to. regulate charges for 
transmitting or delivering messages, 
and does not require free delivery 
within the prescribed limits, but 
merely requires delivery within such 
bounds. State v. Western Union Tel, 
Co., 87 N.E. 641, 172 Ind. 20. 


51. Western Union Tel. Co. 
Emerson, 49 So. 820, 161 Ala. 221. 


Vv. 
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The company must use reasonable dil- 
igence to deliver messages within the limits estab- 
lished ;°* and the free delivery limit rule will be 
no defense where the addressee, although he resides 
without, the limits, could by reasonable diligence 
have been found within;*? 
relax its diligence and make no further effort to de- 
liver a message when it ascertains that a sendee 
who lives within the limits is at the time person- 
ally ontside.°* Free delivery limits present no de- 


nor can the company 


[a] Less than one hundred popu- 
lation.—The failure of a telegraph 
company to establish and maintain 
a free delivery of messages at a sta- 
tion having from fifty to one hundred 
people only cannot be said to be un- 
reasonable. Western Union Telegraph 
oe v. Emerson, 49 So. 820, 161 Ala. 


52. Western Union Tel. Co. v. 
Henderson, 7 So. 419, 89 Ala. 510, 18 
Am.S.R. 148; Western Union Tele- 
graph Co. v. Pope, 265 S.W. 964, 166 
Ark. 122; Western Union Tel. Co. v. 
MecMullin, 135 S.W. 909, 98 Ark. 347; 
Lyles v. Western Union Tel. Co., 65 
S.E. 832, 84 S.C. 1, 187 Am.S.R. 829. 


[a] Duty within free delivery 
limits.—A sender of a message may 
name to the telegraph company any 
place within the free delivery limits 
as the place of delivery, and require 
the message to be delivered or ten- 
dered at such place. Lyles v. Western 
Union Telegraph Co., 65 S.E. 832, 84S. 
C. 1,137 Am.S.R. 829. 


[b] Request for special delivery 
within free delivery limits.—Where 
the addressees lived within the deliv- 
ery limits of the town, and sender 
asked for a special delivery, but the 
agent replied that it would be deliv- 
ered without extra pay, and the mes- 
sage was then received for transmis- 
Sion in the ordinary course of busi- 
ness, without any contract for deliv- 
ery at the place of destination other 
than the duty required by law, the 
telegraph company must exercise or- 
dinary diligence to deliver the mes- 
sage to the sendee within its free de- 
Aivery limits, and an instruction im- 
posing a higher duty on the company 
was erroneous. Western Union Tele- 
graph Co. v. McMullin, 135 S.W. 909, 
98 Ark. 347. 


§ eye to deliver generally see supra 


53. Tidwell v. Western Union Tele- 
graph Co., 51 So. 934, 165 Ala. 604; 
Western Union Tel. Co. v. Benson, 48 
So. 712, 159 Ala. 254; Postal Tele- 
graph & Cable Co. v. Kelly, 147 S.W. 
457,103 Ark. 442; Arkansas, ete, R. 
Co. v. Stroude, 100 S.W. 760, 82 Ark. 
117; Rosser v. Western Union Tel. 
Co., 41 S.E. 378, 130 N.C. 251; Western 
Union Tel. Co. v. Harris, 148 S.W. 284, 
105 Tex. 320 [aff (Civ.App.) 132 S.W. 
876]; Western Union Tel. Co. v. Davis, 
71 S.W. 313, 30 Tex.Civ.App. 5990. 


[a] Most natural and reasonable 
way to ascertain that fact is to in- 
quire at his place of business or resi- 
dence. Tidwell v. Western Union 
Tel. Co., 51 So. 934, 165 Ala. 604. 


54 Tidwell v. Western Union Tel. 
Co., supra. 


[a] MTlustration.—The mere fact 
that the sendee of a telegram is tem- 
porarily beyond the free delivery lim- 
its ef the terminal office, when his 
residence and family are within the 
limits, will not justify the agents of 
the telegraph company in relaxing 
their diligence and making no further 
effort to deliver the telegram; and a 
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fense where, with full notice as to the distance at 
which the addressee resides, the company contracts 
with the sender to deliver to him outside of the free 
zone.®® However, such an engagement does not im- 
pose on the company any greater degree of diligence 
than is required in the case of a delivery within the 
So, where the sender is advised of 
the addressee’s residence beyond the free limits and 
expresses satisfaction with the mailing of the mes- 
sage,°’ or where the message itself indicates that 
the sender expects it to be delivered by mail,°* or 
where the message is to be telephoned to the ad- 
dressee and this proves to be impossible,°® the com- 
pany breaches no duty by mailing the message to 
the addressee from the terminal office. 
message has never been transmitted to the point of 


free limits.°°® 


company that did not know of the 
absence of the sendee from the free 
delivery limits could not excuse a 
delay in the delivery of a message, 
where it made no effort to deliver to 
his residence within the free delivery 
limits, nor to ascertain where the 
sendee was. Tidwell v. Western 
Union Telegraph Co., 51 So. 934, 165 
Ala. 604. 


55. Ala.——wWestern Union Tel. Co. 
v. Snell, 56.So. 854, 3 Ala.App. 263. 


Ark.—Western Union Telegraph Co. 
v. Pope, 284 S.W. 783, 171 Ark. 543. 


Ky.—Postal Telegraph Cable Co. v. 
Thornton, 154 S.W. 1100, 153 Ky. 176; 
Western Union Tel. Co. v. Matthews, 
67 S.W. 849, 113 Ky. 188, 24 Ky.L. 
3; Western Union Tel. Co. v. Mc- 
Ilvoy, 55 S.W. 428, 107 Ky. 633, 21 Ky. 
Gs 13933 P 


Tenn.—Western Union Tel. Co. v. 
Robinson, 37 S.W. 545, 97 Tenn. 638, 
34 L.R.A. 431. 


Tex.—Western Union Telegraph Co. 
v. Taylor, (Civ.App.) 167 S.W. 289; 
Western Union Tel. Co. v. Kersten, 
(Civ.App.) 161 S.W. 369; Western 
Union Tel. Co. v. Carter, 58 S.W. 198, 
24 Tex.Civ.App. 80. 


[a] Reason for rule.—Where the 
telegraph company demands and re- 
ceives extra pay for delivering a mes- 
sage outside the free limits, a new 
contract arises whereby the company 
binds itself promptly to deliver the 
message, which duty can be discharged 
only by the exercise of ordinary care. 
Western Union Tel. Co. v. Kersten, 
(Tex.Civ.App.) 161 S.W. 369, 1091; 
Western Union Telegraph Co. Vv. 
aoe 133 S.W. 298, 63 Tex.Civ.App. 
138. 


[b] It is immaterial, as regards 
the company’s liability for delay in 
delivery, that the charges were not 
prepaid, but only guaranteed. West- 
ern Union Tel. Co. v. Taylor, (Tex. 
Civ.App.) 167 S.W. 289. 


[ec] Collection from sendee.—A 
telegraph company agreeing with the 
sender of a message to deliver it to 
the sendee residing outside of deliv- 
ering limits, and to collect from the 
sendee any additional charges, is lia- 
ble for nondelivery. Postal Telegraph 
Cable Co. v. Thornton, 154 S.W. 1100, 
153. Key. 176. 


[d] Where facts warrant belief on 
the part of telegraph company that 
the sendee could be found only out- 
side of the free delivery limits, an 
express and unqualified agreement to 
deliver under these circumstances is 
tantamount to an agreement to deliv- 
er outside of the limits. Western 
Union Tel. Co. v. Pope, 284 S.W. 783, 
171 Ark. 543. 
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[e] Right to have refused is no 
defense.— Where defendant, telegraph 
company accepted a death message 
addressed to J on a particular rural 
route, and the sender offered to pay 
any additional charge for messenger 
service, it was no defens¢ for defend- 
ant’s delay in delivering the message 
that it might have refused to accept 
the message because of the residence 
of the addressee in the country. 
Western Union Telegraph Co. v. Snell, 
56 So. 854, 3 Ala.App. 263. 


[f] Notice of facts to company.— 
A telegraph company’s acceptance of 
a telegram without notice of the fact 
that the addressee is outside free de- 
livery limits does not constitute an 
agreement to deliver outside of the 
limits. Western Union Telegraph Co. 
v. Pope, 284 S.W. 783, 171 Ark. 543. 


[g] Undertaking as agent for 
sender.—When a telegraph company 
for an extra charge undertakes to de- 
liver a message beyond its free deliv- 
ery limit, it is bound to exercise rea- 
sonable diligence, and cannot avoid 
liability for negligent failure in that 
respect by the printed provision on 
the back of the message that such 
undertaking is as agent of the sender 
without liability. Western Union 
Telegraph Co. v. Taylor, (Tex.Civ. 
App.) 167 S.W. 289. 


Limitation of liability for negli- 
gence by contract see infra § 194. 


Waiver of free delivery limit con- 
dition see infra § 186. 


56 Cumberland Telephone & 
Telegraph Co. v. Maxberry, 121 S.W. 
ae Ky. 642 (special charge pre- 
paid). 


[a] Company’s full duty is per- 
formed when it uses all reasonable 
diligence or ordinary care to deliver 
the message within a reasonable time. 
Cumberland Telephone & Telegraph 
oF v. Maxberry, 121 S.W. 447, 134 Ky. 


57. Western Union Telegraph Co. 
Mavae oo 161 S.W. 1062, 110 Ark. 


[a] Where addressee of message 
resideq beyond free delivery limits, 
and the messenger looked around the 
town to find some one by whom he 
could send the message and, failing 
to do so, deposited it in the post office 
and advised the postmaster of the 
facts and the contents of the message, 
the company was not guilty of any 
breach of duty. Western Union Tel- 
egraph Co. v. Westbrook, 161 S.W. 
1062, 110 Ark. 327. 


58. Gainey v. Western Union Tel. 
Co., 48 S.E. 653, 186 N.C. 261. 
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destination, or where its delay in reaching that point, 
and not the delay in delivery thereafter, is the sub- 
ject of complaint, the condition as to free delivery 
limits has no application.°°. There is a divergence 
of opinion in the several jurisdictions in regard to 
the burden of ascertaining the location of the ad- 
dressee with respect to the free delivery limits, 
one view placing it on the sender,*! and the other 
on the telegraph company.®? é 
it prima facie the duty of the sender to ascertain 
where the addressee resides and to provide for the 
delivery of the message by paying or guaranteeing 
the charges for special delivery, if such charges are 
required.*? Thus the acceptance of a message with- 
out explanation will impose no duty on the trans- 
mitting operator other than to transmit it accu- 


The first view makes 


[a] This is sufficient in such case, 
although ordinarily the company 
should wire to the sender for payment 
or guarantee of the special delivery 
charge. Gainey v. Western Union 
Tel. Co., 48 S.E. 653, 136 N.C. 261. 


59. King v. Western Union Tele- 
graph Co., 117 S.W. 521, 89 Ark. 402. 


60. Western Union Tel. Co. v. Mer- 
rill, 39 So. 121, 144 Ala. 618, 113 Am. 
S.R. 66; Western Union Tel. Co. v. 
Scott, 87° S/W... 289, 27 Ky... 975% 
Western Union Tel. Co. y. Lyles, (Tex. 
Civ.App.) 42 S.W. 636. 


Delay in transmission see supra §§ 
170-174. 


Failure to transmit see supra § 169. 
61. See infra notes 63-68. 
62. See infra notes 69-80. 


63. Western Union Tel. Co. v. Hen- 
derson, 7 So. 419, 89 Ala. 510, 18 Am. 
S.R. 148; McCaul v. Western Union 
Tel. Co., 88 S.W. 325, 114 Tenn. 661 
(holding that, when it appears that 
the receiving operator had no notice 
of the, fact that the sendee resided 
over three miles in the country from 
the town of his address, and that 
charges were neither paid nor guar- 
anteed for delivery to such residence, 
the company was under no obligation 
to deliver it there). See also Western 
Union Tel. Co. v. Harvey, 74 P. 250, 
67 Kan. 729 (declaring that usually 
the failure to prepay or to arrange 
for delivery beyond the free delivery 
limits will excuse nondelivery outside 
of those limits; the case, however, 
did not involve free delivery limits); 
Western Union Tel. Co. v. McCaul, 
90 S.W. 856, 115 Tenn. 99 (holding 
that, since the fact that the sendee 
lived in the country was not dis- 
closed to the receiving operator, with- 
out such knowledge the contract was 
simply to deliver the message to the 
town to which it was addressed and 
ae to the sendee’s home in the coun- 
ry). 


[a] Reason for rule.—It cannot be 
presumed that the operator at the 
receiving office will know everyone 
to whom a message is proposed to be 
sent through his office. The sendee 
may live just without the limits or 
he may live miles away. Placing 
the duty on the sender of ascertain- 
ing whether the person to whom the 
message is addressed resides within 
the free limits is a reasonable rule, 
Where the sender knows he can in- 
form the operator; where he does not 
it is reasonable to require him to in- 
form himself or make provision for 
delivery beyond the limits. Western 
Union Tel. Co. v. Henderson, 7 So, 
419, 89 Ala, 510, 18 Am.S.R. 148. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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rately and with proper diligence,°+ or on the termi- 
nal operator other than to copy it accurately and 
deliver it with reasonable promptness if the ad- 
dressee resides within the free delivery limits,** this 
is particularly so where the sender knows of the 
existence of a rule in regard to free delivery lim- 
its,°® and if no free delivery limits have been es- 
tablished there is no duty to make a delivery outside 
of the office.67 However, if the sender or his agent 
has no knowledge of this regulation and pays the 
price charged after inquiring and being informed 
by the operator that there is no extra charge, the 
fact that the sendee’s address is beyond the free 
delivery limits will not excuse a delay in delivering 
The second view construes 
the free delivery limits rule to mean that the com- 
pany does undertake to deliver outside of such lim- 
its, only reserving to itself the right before doing 
so to collect the reasonable cost of the delivery.®® 


the message to him.*$ 


64. “Western Union Tel. Co. v. Hen- 
derson, supra. 


[a] Presumption being that the 
sendee lives within the free delivery 
limits, or that the sender takes the 
risk of delivery unless he makes ar- 
rangements for delivery at a greater 
distance. Western Union Tel. Co. v. 
Henderson, 7 So. 419, 89 Ala. 510, 18 
Am.S.R. 148. 


Duty to tramsmit correctly see su- 


pra § 176. 


65. Western Union Tel. Co. v. Hen- 
derson, 7 So. 419, 89 Ala. 510, 18 Am. 
S.R. 148. 


66. Western Union Tel. Co. v. Hen- 
derson, supra. . 


67. Western Union Tel. Co. vy. Em- 
erson, 49 So. 820, 161 Ala. 221. 


68. Western Union Telegraph Co. 
v. Burns, 51 So. 373, 164 Ala. 252. 


69. Gainey v. Western Union Tel. 
Co., 48 S.E.. 653, 136 N.C... 653  (dic- 
tum); Hood v. Western Union Tel. 
Co., 47 S.E. 607, 135 N.C. 622; Bryan 
v. Western Union Tel. Co., 45 S.E. 
938, 133 N.©. 603; ~-Hendricks v. West- 
ern Union Tel. Co., 35 S.E. 543, 126 N. 
Cc. 311; Western Union Tel. Co. v. Wil- 
son, (Civ.App.) 152 S.W. 1169 [aff 194 
S.W. 385, 108 Tex. 375]; Western Un- 
jon Tel. Co. v. Swearingen, (Tex.Civ. 
App.) 65 S.W. 1080. 


[a] . Company therefore shows in- 
tention at all times to deliver beyond 
the free delivery limits. Western Un- 
ion Tel. Co. v. Wilson, (Civ.App.) 152 
S.W. 1169 [aff 194 S.W. 385, 108 Tex. 
375]. 


[b] d : 
limit of distance nor definite sum be- 
ing specified by the company’s rule, 
it is difficult to say how the sender 
ean be presumed to know either in the 
absence of information from the com- 
pany. Hood v. Western Union Tel. 
Co., 47 S.E. 607, 135 N.C. 622; Bryan 
v. Western Union Tel. Co., 45 S.E. 938, 
133 N.C. 603; Hendricks v. Western 
Union Tel. Co., 35 S.E. 543, 126 N.C. 
304, 78 Am.S.R. 658. 


[c] Question of promptness of de- 
livery is not affected by regulation; 
the only question raised under it 
seems to be whether the message 
shall be delivered without extra 
charge. Western Union Tel. Co. v. 
Teague, 27 S.W. 958, 8 Tex.Civ.App. 
444, ‘ 

[d] Interpretation of condition.— 
A condition of the contract providing 
that “Messages will be delivered free 


Reason for rule.—No fixed. 


TELEGRAPHS AND TELEPHONES 


within the established free delivery 
limits of the terminal office. For de- 
livery at a greater distance a special 
charge will be made to cover the cost 
of such delivery,’ means that the 
company must undertake to deliver 
a message to one outside the free de- 
livery limits, if on notice the sender 
pays for such delivery, provided such 
person lives within a reasonable dis- 
tance of the office of delivery. Mar- 
tin v. Western Union Tel. Co., 62 S.E. 
833, 81 S.C. 432; Campbell v. Western 


Talon Tel. Co.,:54-S: BH. 571,74 2S.C:; 
300. 
70. Western Union Tel. Co. vy. Wil- 


son, (Civ.App.) 152 S.W. 1169 [aff 194 
S.W. 385, 108 Tex. 375]; Western Un- 
ion Tel. Co. v. Teague; 27 S.W. 958, 
8 Tex.Civ.App. 444. 


71. Western Union Tel. Co. v. 
Webb, 135 S.W. 366, 98 Ark. 87; West- 
ern Union Tel. Co. v. Harris, 148 S.W. 
284, 105 Tex. 320 [aff (Civ.App.) 132 
S.W. 876]. 


72. Brown yv. Western Union Tele- 
graph Co., 147 S.E. 151, 39 Ga.App. 
152; Western Union Telegraph Co. v. 
Wilson, 194 S.W. 385, 108 Tex. 375; 
Western Union Tel. Co. vy. Harris, 148 
S.W. 284, 105 Tex. 320 [aff (Civ.App.) 
132 S.W. 876]; Western Union Tele- 
graph Co. v. Midgett, (Tex.Civ.App.) 
251 S.W. 258; Western Union Tele- 
graph Co. v. White, (Tex.Civ.App.) 
162 S.W. 905; Western Union Tel. Co. 
v. Davis, 59 S.W. 46, 24 Tex.Civ.App. 
427. 


[a] Reasoning behind rule.—If 
this be a burden, it rests more lightly 
on the shoulders of the telegraph 
company than on the sender. West- 
ern Union Tel. Co. y. Harris, 148 S.W. 
284, 105 Tex. 320 [aff (Civ.App.) 132 
S.W. 876]. ' 


73. Brown v. Western Union Tele- 
graph Co., 147 S.E. 151, 39 Ga.App. 
152; Western Union Tel. Co. v. Wil- 
son, 194 S.W. 385, 108 Tex. 375; West- 
ern Union Telegraph Co. v. Rutledge, 
(Tex.Civ.App.) 15 S.W.(2d) 207 [rev 
on other grounds (Civ.App.) 15 S.W. 
(2d) 210]; Western Union Tel. Co. v. 
Cowan, (Tex.Civ.App.) 271 S.W. 650; 
Western Union Telegraph Co. v. Midg- 
ett, (Tex.Civ-App.) 251 S.W. 253; 
Western Union Tel. Co. v. Holcomb, 
(Tex.Civ.App.) 175 S.W. 750 [aff 
(Commn.App.) 210 S.W. 509]; West- 
ern Union Telegraph Co. v. Wilson 
(Civ.App.) 152 §.W. 1169 [aff 194 S. 
W. 385, 108 Tex. 375]; Western Un- 
ion Telegraph Co. v. Parham, (Tex. 
Civ.App.) 152 S.W. 819 [rev on other 
grounds (Commn.App.) 206 S.W. 889]; 
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Hence this regulation does not cireumscribe the duty 
or lessen the obligation of the company to deliver 
the message if such can be done by the exercise of 
ordinary care;7° and, since the free delivery limits 
condition is made by the company and for its ben- 
efit,*1 if it desires to collect the extra charge, it 
is incumbent on it to ascertain the location of the 
addressee in regard to the free delivery zone, and, 
if he is not within it, the company must demand the 
extra compensation ;*? failing to make such demand 
it is the company’s duty to use proper diligence to 
deliver the message whether the addressee lives with- 
in or without the zone." 
that the sender did not advise the company’s agent 
that the addressee lived beyond the limits,’7* and 
did not offer to pay the extra charges,’® is no de- 
fense to an action for delay in delivery. Where 
the company discovers that the addressee lives be- 
yond the free delivery limits, its duty is not at an 


Therefore the mere fact 


Western Union Telegraph Co. v. Har- 
ris, (Civ.App.) 132 S.W. 876 [aff 148 
S.W. 284, 105 Tex. 320]. See also 
Western Union Tel. Co. v. Shockley, 
122 S.W. 945, 57 Tex.Civ.App. 30 
(holding that, where a contract for 
transmission of a telegram, evidenced 
by the message, was promptly to de- 
liver it to the sendee at the point to 
which it had been directed, the orig- 
inal message containing the clause 
that messages would be delivered free 
within established free delivery lim- 
its of the terminal Office, but that for 
delivery at a greater distance a spe- 
cial charge would be made, and only 
the charge for transmission to the 
place where directed was paid, the 
record being silent as to what was 
said, at the time of sending, about 
the sendee’s residence or whether ad- 
ditional charges would be required, 
the company was not liable for fail- 
ure to deliver the message to the 
sendee at his residence, seven miles 
in the country). But see Western 
Union Telegraph Co. v. Kersten, (Tex. 
Civ.App.) 161 S.W. 369, 1091 (dictum 
to the effect that, in the absence of 
a special contract, the company is not 
liable for failure to deliver a message 
beyond the limits of the town or city 
to which the message was sent nor 
beyond the free delivery limits in 
such town or city). 


[a] In absence of demand on ei- 
ther sender or addressee, the fact that 
the addressee lived beyond free de- 
livery limits is no excuse for the tele- 
graph company’s failure promptly to 
deliver a message. Western Union 


Telegraph Co. v. Cowan, (Tex.Civ. 
App.) 271 S.W. 650. 
{b] Illustration.—The contract 


stipulation between a telegraph com- 
pany and the sender of a message that 
an extra fee would be charged for de- 
delivery beyond certain distances was 
no defense to an action for delay, 
where no such fee was demanded and 
the cost of telephoning the message 
was in fact paid by the addressee. 
Western Union Telegraph Co. vy. Hol- 
comb, (Tex.Civ.App.) 175 S.W. 750 
[aff (Commn.App.) 210 S.W. 509]. 


74. Western Union Tel. Co. v. 
Vance, (Tex.Civ.App.) 151 S.W. 904, 


75. Western Union Telegraph Co. 
v. Holcomb, (Tex.Civ.App.) 152 S.W. 
190 (where the company’s agent knew 
that the addressee lived beyond the 


‘limits, but made no demand for an ex- 


tra fee); Western Union Telegraph 
Co. v. Vance, (Tex.Civ.App.) 151 S.W. 
904. 
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end,7® for it must either deliver such message’’ or 
communicate this fact to the sender and demand 
delivery charges,7® or notify him that delivery will 
not be made unless charges are paid or guaranteed,*® 


particularly where the sender did not know of any’ 


rule in regard to free delivery limits.*° Where a 
service message demanding special delivery charges 
is sent, the company will not be liable for failure 
to deliver the message if the sender refuses to pay 
or guarantee the extra charge,*! although the com- 
pany will be liable for a negligent delay in sending 
the service message,®? or in failing to make delivery 
after the answering message is received.** §o, also, 
if delivery charges are guaranteed by the sender 
at the time the message is presented for transmis- 
sion, it has been held to be negligence for the com- 
pany not to wire this fact with the message.** How- 
ever, it has also been held that, if such guaranty is 
made, it does not become effective so as to require 
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[§§ 185-187 


terminal operator of this fact is received.*? 


[§ 186] (2) Waiver, Abandonment, and Modifica- 
tion. The rules of a telegraph company prescribing 
free delivery limits may be abandoned by it,*® or 
it may waive,’? abrogate,8* or change®® them in 
whole or in part;°® furthermore the waiver may 
be by parol.®t Thus free delivery limits are no 
defense where they exist merely on paper, without 
being observed in practice.°? And where the com- 
pany undertakes to deliver a message with knowl- 
edge that the addressee lives outside of the zone 
it waives the rule.** 


[§ 187] 7. To Whom Delivery May or Should Be 
Made—a. In General. The sender of a message may 
name any person within the free delivery limits and 
require the company to deliver or tender it to such 
person;®# and the resulting duty of a telegraph 
company to the addressee is a personal one®® which 
is not fulfilled until it has exercised reasonable care 


a delivery until the answering message advising the 


76. Gainey v. Western Union Tel. 
Go., 48 S.1s. 653, 136 N.C; 261 (dic- 
tum); Bryan v. Western Union Tel. 
Co., 45 S.E. 938, 133 N.C. 603; Demp- 
sey v. Western. Union Tel. Co., 75 S.E. 
977, 92 S.C. 977; Martin v. Western 
Unione Tel. Cos, (62.8: EB. 883, Sli See. 
432; Lyles v. Western Union Tel. Co., 
57 S.B. 725, 77 S.C. 174, 12 L.R.A.N.S: 
534; Western Union Tel. Co. v. Vance, 
(Tex.Civ.App.) 151 S.W. 904. 


[a] Its duty to deliver within rea- 
sonable distance outside of the free 
delivery limits is as definite and clear 
as the duty to deliver inside. It is to 
ascertain the residence and place of 
business, if within a reasonable dis- 
tance, and to ask for the extra com- 
pensation. Martin v. Western Union 
* Tel. Co., 62 S.E. 838, 81 S.C. 432. 


[b] Telegraph company is not 
justified in abandoning all effort to 
deliver a telegram merely because the 
recipient was not found at the ad- 
dress stated, and his actual address 
was beyond the free delivery limits. 
Western Union Telegraph Co. vy. 
Vance, (Tex.Civ.App.) 151 S.W. 904. 


77. Gainey v. Western Union Tel. 
Co., 48 S.E. 6538, 186 N.C. 261 (dic- 
tum); Campbell v. Western Union 
Tel. Co., 54 S.H: 571, 74 S.C. 300. 


78. Smith v. Western Union Tel. 
Co., 84 S.E: 796, 168 N.C. 515; Gainey 
v. Western Union Tel: Co., 48 S.E. 653, 
136 N.C. 261; Bryan v. Western Un- 
ion Tel. Co., 45 S.H. 938, 133 N.C. 603; 
Martin v. Western Union Tel: Co., 62 
S.H. 833, 81 S.C. 432; Lyles v. West- 
ern Union Tel. Co., 57 S.H. 725, 77 S. 
C. 174, 12 L.R.A.N.S. 534; Western 
Union Tel. Co. v. Vance, (Tex.Civ. 
App.) 151 S.W. 904; Western Union 
Tel. Co. v. Kuykendall, (Civ.App.) 86 
S.W. 61 [rev on other grounds 89 S. 
W. 965, 99 Tex. 323]. 


[a] .Where sender lived beyond 
free delivery limits and made no pro- 
vision for guaranteeing charges for 
the delivery of a service message, and 
the company tried to telephone him, 
the company was not liable for failure 
to deliver the service message to the 
sender, so that he might pay or guar- 
antee payment of the charges for de- 
livering the message to plaintiff liv- 
ing outside the company’s free deliv- 
ery limits. Long v. Western Union 
Telegraph Co., 75 S.E. 403, 92 S.C. 211. 


_ 7 Sturtevant v. Western Union 
Telegraph Co., 84 A. 998, 109 Me. 479; 
Smith v. Western Union Tel. Co., 84 
S.E, 796, 168 N.C. 515; Hood v. West- 


ern Union Tel. Co., 47 S.E. 607, 135 
N.C. 622; Bryan v. Western Union 
Mel. <Co.,-45| SBSs 938,183) N. C2. 608); 
Dempsey v. Western Union Tel. Co., 
75 S.E. 977, 92 S.C. 977; Campbell v. 
Western Union Tel. Co., 54 S.E. 571, 
TASC 5300: 


[a] Where telegranh company 
made no attempt to deliver a mes- 
sage because the sendee lived beyond 
the free delivery limits, and it also 
failed to notify the sender of the ad- 
ditional charges or to notify him of 
its refusal to deliver, such company 
is liable. Hood v. Western Union Tel. 
Co., 47 S.H. 607, 1385 N.C. 622. 


[b] Where it is custom of tele- 
graph company where special deliv- 
ery charges are necessary for the re- 
ceiving office to notify the sending 
office and for that office to notify the 
sender, such custom has the force of 
a rule and constitutes a part of the 
contract of transmission. Evans v. 
Western Union Tel. Co., (Tex.Civ. 
App.) 56 S.W. 609. 


80. Hood v. Western Union Tel. 
Co.; 47 'S.Be.607,2135 N.C26225" Bright 
v. Western Union Tel. Co., 43 S.H. 841, 
132 N.C. 317; Western Union Tele- 
graph Co. v. Vance, (Tex.Civ.App.) 
151 S.W. 904. 


1. Smith v. Western Union Tele- 
graph Co., 84 S.E. 796, 168 N.C. 515; 
Gainey v. Western Union Tel. Co., 48 
S.E. 653, 1386 N.C. 261 (dictum); Bryan 
v. Western Union Tel. Co., 45 S.E. 
938, 133 N.C. 603; Lyles v. Western 
Union Tel. Co., 57 S.B. 725; 77 S.C. 174, 
12 L.R.A.N.S. 534. 


Informing sender of inability to 
deliver generally see supra § 180. 


82. Western Union Tel. Co. v. 
rai! 105 S.W. 1165, 47 Tex.Civ.App. 


83. Western Union Tel. Co. v. 
Mathews, 55 S.W. 427, 107 Ky. 6638, 21 
Ky.L. 1405; Western Union Tel. Co. 
v. Ayres, 105 S.W. 1165, 47 Tex.Civ. 
App. 557. 


84. Edwards v. Western Union 
Tel. Co., 60 S.E. 900, 147 N.C. 126. 


85. Hargrave v. Western Union 
Tel. Co., (Tex.Civ.App.) 60 S.W. 687. 
See also Western Union Tel. Co. v. 
Mathews, 55 S.W. 427, 107 Ky. 663, 21 
Ky.L. 1405 (where guarantee of extra 
payment apparently was obtained 
only after the service message re- 
questing it had been received). 


86. Western Union Tel. Co. v. 


White, (Tex.Civ.App.) 149 S.W. 790; 
See also Bright v. Western Union Tel. 
Co., 43 S.E. 841, 182 N.C. 317 (holding 
that, if defendant telegraph company 
did have free delivery limits, its con- 
duct demonstrated that it did not rely 
on them in handling messages). 


[a] Free delivery of messages in 
few isolated instances in violation 
of a rule fixing free delivery limits is 
not an abandonment of the company’s 
rule, when such delivery is made 
without the company’s knowledge. 
Western Union Telegraph Co. v. 
White, (Tex.Civ.App.) 149 S.W. 790. 


87. Johnson v. Western Union Tel. 
Co., 108 So. 577, 214 Ala. 577; West- 
ern Union Tel. Co. v. Miller, 72 So. 
168, 196 Ala. 620; Western Union Tel. 
Co. v. Webb, 135 S.W. 366, 98 Ark. 87% 
Western Union Tel. Co. v. White, 
(Tex.Civ.App.) 149 S.W. 790; Dun- 
ham v. Western Union Tel. Co., 102 
S.E. 1113, 85 W.Va. 425. 


88. Western Union Tel. Co. v. 
Webb, 1385 S.W. 366, 98 Ark. 87. 


89. Western Union Tel. Co. v. 
Webb, supra. - 


$0. Western Union Telegraph Co. 
v. Webb, supra. 


91. Western Union Telegraph 
v. Miller, 72 So. 168, 196 Ala. 620. 


_ 92 Western Union Tel. Co. v. Rob- 
inson, 37 S.W. 545; 97 Tenn. 638, 34 
L.R.A. 431; Western Union Tel. Co. 
v. Davis, 59 S.W. 46, 24 Tex.Civ.App. 
427; Western Union Tel. Co. v. Cain, 
(Tex.Civ.App.) 40 S.W. 624. 


98. Johnson v. Western Union 
Telegraph Co., 108 So. 577, 214 Ala. 
577; Western Union Telegraph Co. 
v. Miller, 72 So. 168, 196 Ala. 620. 


[a] Company will be held to have 
waived printed provision that it will 
not deliver beyond a certain radius by 
undertaking to deliver a message 
which it knows to be destined beyond 
its regular free delivery radius on 
payment of the regular charges. 
Western Union Tel. Co. v. Miller, 72 
So. 168, 196 Ala. 620. 


94 Lyles v. Western Union, Tel. 
Sa 65 S.E. 832, 84 S.C. 1, 1837 Am.S:R. 


Coz 


Free delivery limits generally see 
supra §§ 185, 186. 1 


95. Pope v. Western Union ‘Tel. 
Co., 9 Ill.App. 283; Western Union 
Tel. Co. v. Newhouse, 33 N.E: 800, 6 
Ind.App. 422; Glover v. Western Un- 


For later cases, developments and chang‘és in the law seé Annotations, same title and section number. 
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and diligence to place the message in his hands.°¢ 
Where a message is addressed to two persons joint- 
ly, it may be delivered to either,®? but not to both 
where that would enable them to perpetrate a 
fraud,°* as by allowing them to discount separate 
Ordinarily the delivery of a message to 
any person other than addressee is improper unless 
such person is authorized by the addressee to re- 
ceive the same,! or unless there is a custom war- 
If, however, the ad- 
dressee is absent, the telegraph company may de- 
liver the message to any other person who is ex- 
pressly* or impliedly authorized to receive the same,* 
and it is its duty to do so, so that the message may 
be forwarded or the addressee notified by such per- 
son;° but it is not the duty of the company, although 


drafts.°9 


ranting delivery to another.? 


jon Tel. Co., 59 S.B. 526, 78 S.C. 502; 

Western Union Tel. Co. v. Mitchell, 

44 S.W. 274, 91 Tex. 454, 66 Am.S.R. 

906, 40 L.R.A. 209; Western Union 

Tel. Co. v. Houghton, 17 S.W. 846, 82 

as BGI. 2% Aum Sukt.s GIS N15 R.A. 
9. 


96. Glover v. Western Union Tel. 
Co., 59 S.E. 526, 78 S.C. 502; Western 
Union Telegraph Co. v. Franklin, 168 
S.W. 151, 129 Tenn. 656; Western Un- 
jon Telegraph Co. v. Streeter, (Tex. 
Civ.App.) 205 S.W. 940. 


[a] Two persons of same name.— 
Where a message is addressed to “Mr. 
J.S.,” there being a father and son at 
the same address by the same name, 
the company will be liable for deliv- 
ery to the father where it receives no- 
tice from the face of the message that 
the death message was for the son, 
and not the father, and it is under the 
duty of exercising ordinary care to 
make delivery to the son. Western 
Union Telegraph Co. v. Streeter, (Tex. 
Civ.App.) 205 S.W. 940. 


97. Western Union Telegraph Co. 
v. Westbrook, 161 S.W.. 1062, 110 Ark. 
327. 


[a] Because delivery to one is de- 
livery to both.—Western Union Tel. 
Co. v. Westbrook, 161 S.W. 1062, 110 
Ark, 327. 


98. Western Union Tel. Co. v. 
Farmers’ & Merchants’ Bank, 62 So. 
250.87 UAlavApp:) 637. 


99. Western Union Tel. Co. v. 
Farmers’ & Merchants’ Bank, 62 So. 
250, 7 Ala.App. 637. 


' [a] Even though it had no such 
intention, the telegraph company is 
liable where it thus enabled the tort- 
feasors to wrong plaintiff. Western 
Union Tel. Co. v. Farmers’ & Mer- 
ehants’ Bank, 62 So. 250, 7 Ala.App. 
637. 


1. Glover v. Western Union Tel. 
Co., 59 S.E. 526, 78 S.C. 502; Western 
Union Telegraph Co. v. Franklin, 168 
S.W. 151, 129 Tenn. 656; Western Un- 
ion Tel. Co. v. Cobb, 67 S.W. 87, 95 
Tex. 333, 93 Am.S.R. 862, 58 L.R.A. 
698. 


[a] Instances of improper deliv- 
ery.—(1) A hotel clerk has no author- 
ity as a matter of law to receive tele- 
grams for guests, and in the absence 
of any showing of a custom to this 
effect the delivery of a telegram to 
the clerk of the hotel where the ad- 
dressee resides, without any attempt 
to find the addressee, is not sufficient. 
Western Union Tel. Co. v. Cobb, 67 
S.W. 87, 95 Tex. 333, 93 Am.S.R. 862, 
58 L.R.A. 698. (2) The delivery of a 
telegram to the addressee’s minor son 
while passing the telegraph office is 
improper and makes such person the 
agent of the company so as to render 
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it liable for any delay in delivering 
the telegram to the addressee. Mott 
v. Western Union Tel. Co., 55 S.E. 363, 
142 N.C. 532. (8) Where a telegram 
is addressed to a certain person at the 
freight yards of a railroad company, 
the telegraph company is not justified 
in leaving it with a yard master at 
such place, who does not know the 
addressee, without any further effort 
to find the addressee. Western Union 
Tel. Co. v. Newhouse, 33 N.E. 800, 6 
Ind.App. 422. (4) If a telegraph 
company delivers a telegram to a 
neighbor of the addressee, it will be 
liable for damages caused by a de- 
lay on the part of such person in de- 
livering it to the addressee. West- 
ern Union Tel. Co. v. Belew, 74 S.W. 
“99,0 82. Dex.Civ.App. “338.(.-(5): The 
delivery of a telegram to the captain 
of a steamboat on which the addres- 
see is a passenger is not sufficient. 
Davies v. Eastern Steamboat Co., 47 
A. 896, 94 Me. 379, 53 L.R.A. 239. (6) 
A business partner has no authority, 
as such, to receive his copartner’s 
private or social telegrams. Glover 
v. Western Union Tel. Co., 59 S.E. 526, 
1 Sui Cse 2502: (7) Delivery to a 
stranger will subject the company to 
liability. Myers v. Western Union 
Tel. Co., 128 S.B. 229, 34 Ga.App. 42. 


2. Western Union Tel. Co. v. 
Franklin, 168 S.W. 151, 129 Tenn. 656. 


3. Western Union Tel. Co. v. Bare- 
foot, 76 S.W. 914, 97 Tex. 159, 64 L. 
R.A, 491. 


[a] Where person directs hotel 
clerk to forward telegrams for him, 
he thereby expressly constitutes such 
person his agent to receive telegrams, 
so that a delivery by the company to 
such agent is a sufficient delivery to 
the addressee. Western Union Tel. 
Co. v. Barefoot, 76 S.W. 914, 97 Tex. 
159, 64 L.R.A. 491. 


[b] Agreement to deliver to third 
person.—If the addressee, anticipat- 
ing the receipt of a telegram, directs 
the agent of the telegraph company 
to deliver the same to a third person 
living near the telegraph office, by 
whom it is to be taken to the addres- 
see, and the agent agrees to do so, 
the telegraph company will be liable 
for a failure to do so, such agreement 
being within the scope of the agent’s 
authority. Western Union Tel. Co. 
v. Evans, 23 S.W. 998, 5 Tex.Civ.App. 
55. 


4 Western Union Tel. Co. v. Tris- 
sal, 98 Ind. 566. 


5. Western Union Tel. Co. v. 
Woods, 44 P. 989, 56 Kan. 737; West- 
ern Union Tel. Co. v. Clark, 38 S.W. 
225, 14 Tex.Civ.App. 563. 


[a] Duty to deliver to family or 
business.—Where a message was ad- 
dressed to sendee at his town and he 
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the addressee is absent, to deliver the message to 
a person not authorized to receive the same.°® 
it has been held that in the absence of the addressee 
a message may be delivered to his wife,’ it has also 
been held that there is no such implied authority 
growing out of the relation between the parties as 
makes it the duty of a telegraph company, in the 
absence of the addressee, to deliver a message to her,® 
unless the message relates to a family matter in 
which the wife is directly interested.® 
has been held that, in the absence of the addressee, 
delivery may be made to the clerk at his hotel.?° 
Where the addressee has an agent for the reception 
of a message and the company’s messenger fails to 
make inquiry or to offer the message for delivery at 
the place of address, the company is liable for its 


While 


Likewise, it 


could not be located for personal de- 
livery at that place, the company had 
the duty to deliver it to his wife or 
to his clerk at his store or to his fam- 
ily at his residence: Western Union 
teas Co. v. Woods, 44 P. 989, 56 Kan. 
Bite : 


Duty to forward sce infra § 190. 


6. Western Union Tel. Co. v. Mitch- 
ell, 44 S.W. 274, 91 Tex. 454, 66 Am.S. 
R. 906, 40 L.R.A. 209; Western Union 
Tel. Co. v. Moseley, 67 S.W. 1059, 28 
Tex.Civ.App. 562; Western Union Tel. 
Co. TL TCCIn RSE (Tex.Civ.App.) 63: S. 
W. 156. 


7. Given v. Western Union Tel. 
Co., 24 F. 119;, Western Union Tel. Co. 
v. Bvans, 156 S'W. 424, 108 Ark. 39; 
Evans v. Western. Union Tel. Co., 256 
S.W. 81, 215 Mo.App. 187; Western 
Union Tel. Co. v. Hendricks, 68 S.W. 
720, 29 Tex:Civ.App. 413. 


[a] Especially where the addres- 
see testified that she was authorized 
to receive it. Western Union Tele- 
graph Co. v. Evans, 156 S.W. 424, 108 
Ark. 39. : 


[b] Wife of sendee was his im- 
plied agent to receive a message 
which concerned the son of both, and 
was not strictly a business message. 
Evans v. Western Union Telegraph 
Co., 256 S.W. 81, 215 Mo.App. 187. 


& Western Union Tel. Co. v. Mitch- 
ell, 44 S.W. 274, 91 Tex. 454, 66 Am. 
S.R. 906, 40 L.R.A. 209 (no duty to 
deliver business telegrams to addres- 
see’s wife); Western Union Tel. Co. 
vy. Hendricks, 68 S.W. 720, 29 Tex.Civ. 
App. 413 (business telegram); West-+ 
ern Union Tel. Co. v, Moseley, 67 S.W, 
1059, 28 Tex.Civ.App. 562 (no duty to 
deliver to wife a message relating to 
death of husband’s brother). 


9. Western Union Tel. Co. v, Hen- 
dricks, 68 S.W. 720, 29 Tex.Civ.App. 
413. 


[a] YIlmess of child.—In her hus- 
band’s absence wife is impliedly au- 
thorized to receive a telegram relat- 
ing to the illness of their child, and 
the company will be liable for failure 
to deliver’ such a telegram to her. 
Western Union Tel. Co. v. Hendricks, 
68 S.W. 720, 29 Tex.Civ.App. 413. 


10. Western Union Tel. Co. v. Tris- 
sal, 98 Ind. 566; Western Union Tel. 
Co. v. Barefoot, 76 S.W. 914, 97 Tex. 
159, 64 L.R.A. - 491, : 


[a] Act of taking, room and lodg- 
ing in hotel impliedly constitutes 
clerk, or other ‘person charged with 
the general management of the ho- 
tel, his servant and agent for the re- 
ception of a telegraph message... Ex- 
press authorization is not necessary: 
Western Union Tel. Co. v. Trissal, 98 
Ind. 566. 
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nondelivery.11 


er there is an agent or not.1? 


[§ 188] b. Person in Whose Care Message Is Ad- 
dressed. Where a message is addressed to one per- 
son in care of another, it may be delivered either to 
the addressee or to the person in whose care it is 
so, if the latter can be found and 
delivery can be made to him, it is not necessary to 
attempt to find and deliver the message to the ad- 
dressee.14 However, the obligation of the company 
is not fulfilled by an unsuccessful search for the 
person in whose care the message is addressed,'® 
for, in that case, it must then make all reasonable 
efforts to find and deliver the message to the ad- 
dressee;1* and it has been both asserted‘? and de- 


addressed ;18 


11. Western Union Telegraph Co. 
v. Franklin, 168 S.W. 151, 129 Tenn. 
656 (death message). 


[a] Possible default of agent. 
Company cannot escape liability for 
nondelivery on the theory that the 
addressee’s agent might not have per- 
formed her duty, or might not have 
been at the place of address when the 
inquiries were made. Western Union 
Telegraph Co. v. Franklin, 168 S.W. 
151, 129 Tenn. 656.. 


12. Western Union Telegraph Co. 
v. Franklin, supra; Western Union 
Tel. Co. v. Redinger, (Tex.Civ.App.) 
63 S.W. 156. 


[a] Agent should reveal himself 
in case of inquiry at the place of ad- 
dress. Western Union Telegraph Co. 
v. Franklin, 168 S.W. 151, 129 Tenn. 
656. 


{b] Where neither the clerk of 
afldressee’s hotel nor his foreman had 
express authority, due to the fact 
that the addressee had not received 
telegrams theretofore, and, although 
they were impliedly authorized to re- 
ceive his telegrams, neither one of- 
fered to do so when the telegraph 
company’s messenger inquired of 
them as to the addressee’s where- 
abouts, the company committed no ac- 
tionable negligence in failing to de- 
liver the message to either. Western 
Union Tel. Co. v. Redinger, (Tex.Civ. 
App.) 63 S.W. 156. 


13. Western Union Tel. Co. v. 
Cleveland, 53 So. 80, 169 Ala 131, Ann. 
Cas.1912B 5384; \Western Union Tel. 
Co. v. Rowell, 45 So. 78, 153 Ala. 295. 


“Ind.—Western Union Tel. Co. v. 
Newhouse, 33 N.E. 800, 6 Ind.App. 422. 


Mich.—Sweet v. Western Union 
Tel. Co., 102 N.W. 850, 139 Mich. 322. 


N.C.—Hinson v. Postal Tel. Cable 
Co., 43 S.H. 945, 132 N.C. 460; Lefler 
v. Western Union Tel. Co., 42 S.E. 
819, 181 N.C. 355, 59 L.R.A. 477. 


Tenn.—Western Union Tel. Co. v. 
McCaul, 90 S.W. 856, 115 Tenn. 99. 


Tex.—Western Union Tel. Co. v. 
Mitchell, 44 S.W. 274, 91 Tex. 454, 66 
Am.S.R. 906, 40 L.R.A. 209; Western 
Union Tel. Co. v. Young, 13 S.W. 985, 
77 Tex, 245,19 Am.S.R. 751; Western 
Union Telegraph Co. vy. Wood, (Civ. 
App.) 264 S.W. 118; Western Union 
Telegraph Co. v. Winter, (Civ.App.) 
184 S.W. 835; Western Union Tel. Co. 
v. Oakley, (Civ.App.) 181 S.W. 507; 
Western Union Tel. Co. v. Hill, (Civ. 
App.) 162 S.W. 382; Johnson vy. West- 
ern Union Telegraph Co., 132 S.w. 
814, 63 Tex.Civ.App. 245; Western 


However, where the message con- 
tains no intimation that the addressee has such an _ 
agent, the messenger need not inquire as to wheth- 
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nied!8 that, if the person in whose care the message 
addressed is found refuses to receive it, it is the 
duty of the telegraph company to use all reason- 
able efforts to find and deliver it to the addressee. 


Where the message is addressed*in care of a cor- 


ration.?3 


Union Tel. Co. v. Shaw, 90 S.W. 58, 40 
Tex.Civ.App. 277; Western Union 
Tel. Co. v. Terrell, 30 S.W. 70, 10 Tex. 
Civ.App. 60; Western Union Tel. Co. 
v. Elliott, 27 S.W. 219, 7 Tex.Civ.App. 
482. But see Western Union Tel. Co. 
v. Jackson, 46 S.W. 279, 19 Tex.Civ. 
App. 273 (seeming to hold that, al- 
though a message was sent in care of 
a third person, the company had the 
duty to deliver the message to the 
sendee if such could be accomplished 
by reasonable diligence). 


[a] There is no distinction be- 
tween “with” and “care” in this con- 
nection.—In strict reason and to the 
ordinary apprehension they mean the 
same thing. Thus it makes no dif- 
ference as to this proposition of de- 
livery to the person in whose care 
a message is sent as sufficient wheth- 
er a message is addressed “J. B. C., 
with F. Piano Co.” or “J, B. C., care 
F. Piano Co.’”’ Western Union Tel. 
Co. v. Cleveland, 53 So. 80, 169 Ala. 
131, Ann.Cas.1912B 534, 


14. Lefler vy. Western Union Tel. 
€o., 42, S.H. 819, 131 N.C. 355,59 L. 
R.A. 477; and cases supra note 13. 


15. Western Union Tel. Co. v. 
Houghton, 17 S.W. 846, 82 Tex. 561, 
27 Am.S.R. 918, 15 L.R.A. 129; West- 
ern Union Telegraph Co. vy. Polick, 
(Tex.Civ.App.) 250 S.W. 440. 


ié. Western Union . Tel. Co. v. 
Houghton, 17 S.W. 846, 82 Tex. 561, 
27 Am.S.R, 918, 15 L.R.A. 129; West- 
ern Union Tel. Co. v. Polick, (Tex. 
Civ.App.) 250 S.W. 440. 


[a] “Care some hotel.”—Although 
a message is addressed “Care some 
hotel,” the company does not dis- 
charge its whole duty by inquiring at 
the various hotels in the place, if by 
ordinary care the addressee could be 
found elsewhere. Western Union Tel. 
Co. v. Waller, 84 S.W. 695, 37 Tex.Civ. 
App. 515. 

17. Hinson v. Postal Tel. Cable 
Co., 48 S.E. 945, 1382 N.C. 460. 


18 Western Union Tel. Co. v. 
Young, 13. S.W. 985, 77 Tex. 245; 19 
Am.S.R. 751 (holding that a telegraph 
company which has received a mes, 
sage directed to one person in care 
of another, and has tendered it to the 
person in whose care it was to be de- 
livered, is under no obligation, on his 
refusing to receive such message, to 
find the addressee and deliver it to 
him), 

19. Western Union Tel. Co. v. 
Smith, 175 S.W. 375, 164 Ky. 270; 
Lefler v. Western Union Tel. Co., 42 
S.H, 819,131 N.C. 355, 59 L.R.A. 477; 
Western Union Tel. Co. v. Oakley, 


poration, it is sufficient if delivery is made either 
to that corporation’® or to the addressee; 
where delivery of such a message is made to the 
agent designated by the corporation to receive its 
messages, the telegraph company will be relieved of 
liability for further delivery.** : 
excuse for failure to deliver to such a corporation 
that no particylar officer, to whom it may be deliy- 
ered, is named in the message;°* nor is it an excuse ~ 
that the addressee is not connected with the corpo- 
However, where a message is sent to a 
person at a certain company or place,”* or in care 
' of such company or place,?* simply to facilitate per- 
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However, it is no 


(Tex.Civ.App.) 181 S.W. 507; West- 
ern Union Tel. Co. v. Shaw, 90 S.W. 
58, 40 Tex.Civ.App. 277. 


[a] Message failing to reach ad- 
dressee.—A telegraph company is not 
liable where it delivered a telegram 
to the corporation in whose care the 
message was addressed, although it 
did not thereafter reach the addres- 
see. Western Union Telegraph Co. v. 
Smith, 175 S.W. 375, 164 Ky. 270. 


[b] If such corporation is railroad 
company, it is sufficient to deliver the 
message to the ticket agent at the 
place to which the message is ad- 
dressed. lLefler v. Western Union 
Tel. Co., 42 S.B. 819, 131 N.C. 355, 59 
L.R.A. 477. 


[c] Misdelivery.—Where a_ tele- 
graph company delivered a message 
at the Oriental Hotel, instead of in 
care of the Oriental Oil Company, to 
which it was addressed, the company 
was negligent. Postal Telegraph Ca- 
ble Co. of Texas v. Smith, (Civ.App.) 
124 S.W. 733 [aff 135 S.W. 1147, 104 
Tex. 171]. 


Address to facilitate location 
infra notes 24-25. 


20. Western Union Telegraph Co. 
ene (Tex.Civ.App.) 181 S.W. 
21. Western Union Telegraph Co. 
v. Smith, 175 S.W. 375, 164 Ky. 270. 


22. Western Union Tel. Co. v. 
Shaw, 90 S.W. 58, 40 Tex.Civ.App. 277. 


23. Western Union Tel. Co. v. 
Shaw, supsa. 

24. Postal Telegraph Cable Co. v. 
Prewitt, (Tex.Civ.App.) 199 S.W. 316. 


[a] Address simply informative.— 
Where a telegram was addressed, “H. 
S. Pal oN. Go Re. Co, -41 40. St.“ awihien 
address is simply informative, the 
full duty of the telegraph company 
was not discharged by tendering de- 
livery at such address, at which its 
messenger learned that the addressee 
was no longer at that address, and 
was given his correct address. Postal 
Telegraph-Cable Co. v. Prewitt, (Tex. 
Civ.App.) 199 S.W. 316. 


25. Western Union Tel. Co. v.-Mc- 
Cormack, (Tex.Civ.App.) 219 S.w. 
270; Western Union Tel. Co. v. Mc- 
Francis, (Tex.Civ.App.) 149 S.W. 574, 


[a] Words “care R. R. Ticket Of- 
fice,” were added to a telegram for 
the purpose of giving some person, 
other than the addressee, authority to 
receive it for her for no person was 
designated, nor any particular ticket 
office, there being several in the city. 
That part of the address was added 


see 


For later cases, developments and changes in the law see Annotations, same title and section number, 


1 * 


§§ 188-189] 


sonal delivery to the addressee, a delivery to such 
company or place will not suffice. Generally speak- 
ing, the telegraph company is under the duty of 
using all reasonable means at hand to locate either 
the addressee?® or the person in whose care it is 
addressed.?7_ Moreover, if the addressee’s name is 
changed beyond recognition due to the negligence 
of the telegraph company, a delivery to the person 
in whose eare it is addressed does not constitute a 
delivery to the sendee.28 A message addressed to 
one person in care of another, if not delivered to 
the addressee, should be delivered personally to the 
One in whose eare it is addressed,?® and not to a 
third person,®° in the absence of authority on his 
part to receive it;*! thus it is not proper to deliver 
a telegram addressed to one person in eare of an- 
other to a business associate of the latter,?? to his 
wife,?* or to an agent designated by him to receive 
messages addressed to him personally,?4 or even 
to notify such person himself by telephone,?® al- 
though it may be delivered to some other person 
- who has been expressly authorized by the addressee 
to receive the same;°* and, where by special con- 
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tract the company undertakes to deliver to addressee 
personally, a delivery to one in whose care the mes- 
sage is addressed is insufficient.37 i 


[§ 189] 8. Mode of Delivery. It is ordinarily the 
duty of a telegraph company to make delivery of a 
message by writing out a copy thereof and aetually 
delivering such copy to the addressee or person au- 
thorized to receive it,?® and, in the absence of agree- 
ment to the contrary, a different mode of delivery,?® 
as by telephone*® or by mail*! is insufficient. Where 
the addressee can be reached only by special mes- 
senger, the company is not liable for failure to in- 
trust the message to a volunteer acquaintance of 
the addressee to deliver it;42 and, where the ad- 
dressee is not damaged by a violation of the eom- 
pany’s rule as to the leaving of telegrams under the 
addressee’s door, he may not recover therefor,*? even 
though such delivery has given the addressee’s wife 
the opportunity of reading the message.** 


Delivery by telephone.*5 While, under partieular 
circumstances, the telegraph company may have such 
a duty,*® it seems to be the general rule that the 


for information to aid_ delivery. 
Western Union Telegraph Co. v. Mc- 
Francis, (Tex.Civ.App.) 149 S.W. 574. 


26. See cases infra this note; and 
supra § 178. 


[a] Inquiry at corporation in 
whose care message is sent.— Where 
a telegram is sent in care of a com- 
pany, it is not sufficient for the tele- 
graph messenger to make inquiry for 
the sendee at such business address, 
if it is not delivered to the corpora- 
tion for the sendee. Hendricks v. 
Western Union Tel. Co., 35 S.B. 543, 
126 N.C. 312, 78 Am.S.R. 658; Kivett 
v. Western Union Tel. Co., 72 S.E. 388, 
156 N.C. 296 (dictum to same effect). 


27. Western Union Tel. Co. v. 
Wright, 53 So. 95, 169 Ala. 104. 


[a] Where company did not find 
name of third person in telephone 
book, the fact that it failed to call up 
each of the persons having the same 
surname and the initial of the third 
person’s Christian name to ascertain 
whether or not either of them was 
the third person did not show negli- 
gence, especially where the third per- 
son’s name with his place of residence 
was seen in the city directory by an 
agent of the company. Western Un- 
ion Telegraph Co. v. Wright, 53 So. 
95, 169 Ala. 104; Postal Telegraph Ca- 
ble Co. of Texas v. Smith, (Civ.App.) 
124 S.W. 733 [aff 135 S.W. 1147, 104 
exe Acces j 


23. Western Union Tel. Co. v. 
Schoonmaker, (Tex.Civ.App.) 181 S. 
W. 263. 

[a] Fact that third person, on re- 
ceipt of message, thought it might 
be intended for the addressee did not 
render delivery to him a delivery to 
the addressee. Western Union Tel. 
Co. v. Schoonmaker, (Tex.Civ.App.) 
181 S.W. 263. 


Insufficient or erroneous name or 
address generally see supra § 181. 


29. Westerh Union Tel. Co. v. Mc- 
Caul, 90 S.W. 856, 115 Tenn. 99; 
Western Union Tel. Co. v. Wood, (Tex. 
Civ.App.) 264 S.W. 118; Western Un- 


jon Tel. Co. v. Hendricks, 68 S.W. 
720, 29 Tex.Civ.App. 413; Thompson 
v. Western Union Tel. Co., 30 S.W. 


250, 10 Tex.Civ.App. 120. 


[a] Reason of this rule (1) is that 
the person in whose care the message 
is addreSsed is the only person au- 


thorized to receive it for the addres- 
see (Western Union Tel. Co. v. Mc- 
Caul, 90 S.W. 856, 115 Tenn. 99); (2) 
and he has no right to waive the duty 
of making such personal delivery 
(Thompson v. Western Union Tel. 
Co., 30 S.W. 250, 10 Tex.Civ.App. 120). 


[b] If both parties are absent, so 
that the message cannot be delivered 


either to the addressee or to the per-: 


son in whose care it is addressed, it 
should be delivered at the residence 
of the addressee and not to a business 
associate of the person in whose care 
it is addressed. Western Union Tel. 
Co. v. Hendricks, 63 S.W. 341, 26 Tex. 
Civ.App. 366. 


30. Western Union Tel. Co. v. 
Rowell, 51 So. 880, 166 Ala. 651; 
Western Union Tel. Co. v. Hill, (Tex. 
Civ.App.) 162 S.W. 382. 


[a] Delivery to person having no 
connection with address.—Where a 
telegram is addressed in care of a 
specified railroad shop, a delivery to 
a person at such shop who had no con- 
nection therewith is not a good deliv- 
ery. Western Union Telegraph Co. v. 
Rowell, 51 So. 880, 166 Ala, 651. 


81. Western Union Telegraph Co. 
v. Hill, (Tex.Civ.App.) 162 S.W. 382. 


32. Western Union Tel. Co. v. Hen- 
dricks, 68 S.W. 720, 29 Tex.Civ.App. 
413; Western Union Tel. Co. v. Hen- 
aries: 63 S.W.. 341, 26 Tex.Civ.App. 


33. Western Union Tel. Co. v. Mc- 
Caul, 90 S.W. 856, 115 Tenn. 99. 


34. Thompson y. Western Union 
tor Co., 30 S.W. 250, 10 Tex.Civ.App. 


35. Western Union Tel. Co. v. 
Pearce, 68 S.W. 771, 95 Tex. 578 [rev 
(Civ.App.) 67 S.W. 920 and aff 70'S. 
W. 360). 


s6. Western Union Tel. Co. v. 
Barefoot, 76 S.W. 914, 97 Tex. 159, 64 
L.R.A. 491. 


[a] IWustration.—A telegram ad- 
dressed to A in care of B may, in the 
absence of A, be delivered to C, if C 
has been expressly authorized by A 
to receive the same, and in such case 
the company will not be liable for 
making such delivery instead of de- 
livering the message to B. Western 
Union Tel. Co. v. Barefoot, 76 S.W. 
914, 97 Tex. 159, 64 L.R.A. 491. 


Authority to receive messages ad- 
dressed to another generally see su- 
pra § 187. 


87. ‘Western Union Telegraph Co. 
v. McCormick, (Tex.Civ.App.) 240 S. 
W. 697; Western Union Telegraph 
Co. v. McCormick, (Tex.Civ.App.) 219 
S.W. 270. 


38. Barnes v. Western Union Tel. 
Co., 120 F. 550; Evans v. Western 
Union Tel. Co., 256 S.W. 81, 215 Mio. 
App. 187; Brashears v. Western Un- 
ion Tel. Co., 45 Mo.App. 433; Western 
Union Tel. Co. v. Pearce, 68 S.W. 771, 
95 Tex. 578. 


Duty to make personal delivery 
generally see supra § 187. 


39. Barnes v. Western Union Tel. 
Co., 120 F. 550; Evans v. Western 
Union Telegraph Co., 256 S.W. 81, 
215 Mo.App. 187. 


40. See cases infra notes 45-56. 
41. See cases infra notes 57-65. 


42. Rubeottom v. Western Union 
Telegraph Co., 186 S.W. 749, 194 Mo. 
App. 234. 


[a] Reason for holding.—To do so 
might subject the company to a stat- 
utory penalty, there being such a pen- 
alty in this jurisdiction, for disclos- 
ing the contents of the message. 
Rubeottom v. Western Union Tele- 
oon Co., 186 S.W. 749, 194 Mo.App. 


43. Rogers v. Postal Telegraph- 
Cable Co. of Massachusetts, 164.N.E. 
463, 265 Mass. 544. 


44, Rogers v. Postal Telegraph-Ca- 
ble Co. of Massachusetts, supra. 


[a] Where there is no notice to 
company that a message calls for any 
greater degree of privacy than with 
telegrams generally, or delivery of 
a message at the addressee’s home, 
thereby permitting it to fall into his 
wife’s hands, is not actionable neg- 
ligence or misdelivery. Rogers vy. 
Postal Telegraph-Cable Co. of Massa- 
chusetts, 164 N.E. 468, 265 Mass. 544. 


Delivery tq. wife generally see su- 
pra § 187. 

Duty not to disclose see infra § 191. 

45. Telephone service as such see 
infra §§ 329-371. 


46. Western Union Tel. Co. v. 
Price, 126 S.W. 1100, 137 Ky. 758, 29 
L.R.A.N.S. 836; Medlin vy. Western 
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company under its ordinary contract for transmis- 
sion and delivery is under no obligation to telephone 
a telegraphic message to the addressee*’ for the 
reason that it would encourage the disclosure of the 
Indeed, in the absence of 
agreement to do so, it is not ordinarily proper for 
the company to make a delivery in such a manner.*® 
However, it is competent for it to make such an 
agreement,®°° and the addressee may, of course, agree 
Where the company en- 
ters into an express or implied agreement to deliver 
a message by telephone,®” it is generally required 
to use reasonable care in telephoning the message,°* 
for, in a suit by the sender, it will be liable for a 
mistake of its agent in telephoning it incorrect- 


contents of messages.*® 


to accept such delivery.*? 


Union Tel. Co., 86 S.E. 366, 169 N.C. 
495. 


[a] Important message received 
after messenger service hours.—A tel- 
egraph company having a telephone 
in its office that will connect with the 
addressee of an important message, 
received at night, must exercise rea- 
sonable diligence to deliver the mes- 
sage over the telephone, or notify the 
addressee that it has a telegram at 
its office, and the fact that it has 
established reasonable hours of serv- 
ice by messengers does not relieve it 
from the duty of using the telephone 
when its messengers are absent. 
Western Union Telegraph Co. Vv. 
Price, 126 S.W. 1100, 137 Ky. 758, 29 
L.R.A.N.S. 836. 


-*[b] Although ordinary method of 
delivering messages is by messengers, 
and although the addressee is entitled 
to a delivery of the telegram receiv- 
ed, the company must use the tele- 
‘phone, where it has one and uses it 
at no expense, where its business and 
‘the settled rules of law do not require 
it to be prepared promptly to deliver 
the written message by hand. _West- 
ern Union Telegraph Co. v. Price, 126 
ee 1100, 137 Ky. 758, 29 L.R.A.N.S. 


{[c] Missent message which could 
easily have been delivered by tele- 
phone.—Where. a telegraph company 
missent a dispatch to an office not 
the nearest to.the sendee, and its 
‘agent, on making telephone inquiry, 
did not accept the offer of one from 
“whom he was seeking information of 
the sendee to bring the sendee to the 
‘telephone, the company was guilty of 
‘negligence. Medlin v. Western Un- 
ion Telegraph Co., 86 S.E. 366, 169 
N.C. 495. 


{d] Excuse for failure to tele- 
phone message.—Where the telegraph 
‘agent exhausted all sources of in- 
formation at his command to ascer- 
tain whether the addressee of a tel- 
-egram had a télephone, he was not 
guilty of negligence in failing to tel- 
.ephone her the message in accordance 
with the custom of the company at 
that point. Western Union Telegraph 
Co. v. Littlefield, 162 S.W. 1088, 110 
Ark. 602. 


{e] Where telegraph messenger 
was told that he could communicate 
with addressee, who lived outside of 
the town to which the message was 
addressed, by telephone at the resi- 
dence of a third person, and he failed 
to do so or to attempt to notify the 
addressee of the message or to seek 
‘a better address, the fact that the 
“sender did not address the message 
in care of such third person will not 
defeat recovery. Western Union Tel. 
Co. v. Douglass, (Civ.App.) 124 S.W. 
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488 [aff 133 S.W. 877, 104 Tex. 66]. 


47. Barnes v. Postal Telegraph Ca- 
ble Co.,,72 S.B. 78, 156 N.C. 150; Hel- 
lams y. Western Union Tel. Co., 49 S. 
E. 12, 70 S.C. 88; Lyles v. Western 
Union Tel. Co., 57 S.E. 725, 77 S.C. 
174, 12 L.R.A.N.S. 534 (dictum). 


[a] Words, “Dont phone,” in tel- 
egram, held to mean that the sender 
desired the addressee to receive the 
written ntessage free from risks of 
error, delay, and failure to deliver in- 
volved in oral transmission. 
v. Postal Telegraph-Cable 
Massachusetts, 164 N.E. 
Mass. 544 


48. Evans v. Western Union Tele- 
graph Co., 256 S.W. 81, 215 Mo.App. 
187; Barnes v. Postal Telegraph Cable 
Co., 72 S.B. 78, 156 N.C. 150; Hellams 
v. Western Union Tel. Co., 49 S.E. 12, 
70 S.C. 83. 


Duty not to disclose generally see 


463, 265 


infra § 191. 


49. Barnes v. Western Union Tel, 
Co., 120 F. 550; Evans v. Western 
Union Tel. Co., 256 S.W. 81, 215 Mo. 
App. 187. 


[a] Rule stated.—Since a _ tele- 
graph company cannot disclose the 
contents of a message to other than 
the sendee without the permission of 
the sender or sendee, the company un- 
der its usual contract has no right to 
telephone a message to one not the 
agent of the sendee, unless authorized 
to receive it. Barnes v. Postal Tele- 
Brapacays Co., 72 /S.EA78,, 156 N.C: 


[b] Person in whose care a mes- 
sage is addressed cannot, by receiv- 
ing it over a-~telephone, waive the 
duty owing by the company to the 
addressee of the message to make an 
actual delivery thereof. Western Un- 
ion Tel. Co. v. Pearce, 68 S.W. 771, 95 
Tex. 578 [rev (Civ.App.) 67 S.W. 920 
and aff 70 S.W. 360]. 


50. Lyles v. Western Union Tel. 
Cos, (bE S He 025, 10 Sco (4e Vee RAN 
N.S. 534 (holding that, where such 
agreement is made, the company will 
Pee. for failing to comply there- 
wi fb 


51. Norman v. Western Union Tel. 
Co., 72 P.-474, 31 Wash. 577. 


52. See cases infra this note. 
[a] Where operator accepting 
message promised to “send it 


through,” and where it was the cus- 
tom at the delivery office to send mes- 
sages to the particular school involvy- 
ed over the telephone, and where no 
service message was sent to the send- 
er demanding pay for special deliv- 
ery to the school, the absence of a 
general duty to deliver messages by 
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However, it has been held that, where the 
addressee directs a messenger of the company to 
telephone a message, the messenger in doing so acts 
as agent of the addressee,°*® so that, while he may 
be liable to the sender for his error, the telegraph 
company will not be.°® 


Delivery by mail.>7 
scope of an agent’s authority to agree on accepting 
a message that it shall be transmitted by wire to a 
point where the company has an office and thence by 
mail to a different point and specially delivered to 
the addressee from the latter point;** and, although 
there is contrary authority,®® it is said to be the 
rule that, where a telegraph company receives a 
message addressed to a person at a certain post- 


It is within the apparent 


telephone is no defense to the com- 
pany. Betts v. Western Union Tel. 
Co., 83 S.E. 164, 167 N.C. 75. 


53. Betts v. Western Union Tel. 
Co., supra; Western Union Tel. Co. 
a er esee, (Tex.Civ.App.) 217 S.W. 


[a] It is not necessary to make 
manual delivery of a telegram ad- 
dressed to G, ‘phone care Moore’s 
Bluff Pumping Plant,” although the 
telephone lines were not in working 
order, the plant being situated seven 
miles from the town where the tel- 
egram was sent. Western Union Tel. 
ce bis te (Tex.Civ.App.) 217 S. 


[b] Where telephone wires are out 
of order, duty to make furthew ef- 
forts to telephone continues.—Where 
a telegram was sent to a certain 
town with directions to telephone it, 
that receiving agent attempted once 
to telephone the message, and was 
informed by the telephone company 
that the line was out of order, did 
not necessarily acquit the telegraph 
company of the duty of later mak- 
ing a further effort to transmit the 
message by telephone. Western Un- 
ion Tel. Co. v. Goodson, (Tex.Civ. 
App.) 217 S.W. 183. 


54. Brashears v. Western Union 
Tel. Co., 45 Mo.App. 433 (suit for 
statutory penalty). 


55. Norman v. Western Union Tel. 
Co., 72 P. 474, 31 Wash. 577. 


56. Norman v. Western Union Tel. 
Co., supra. 


57. As permissible on discovery of 
sendee’s address outside of free de- 
livery limits see supra § 185. 


58. Western Union Tel. Co. v. Car- 
ter, 58 S.W. 198, 24 Tex.Civ.App. 80 
(holding that, under such agree- 
ment, the company will be liable, al- 
though the message is duly transmit- 
ted by wire and then by mail to the 
point from which it was to be deliver- 
ed if the company makes no provision 
for a special delivery to the addressee 
from the latter point). 


59. Western Union Tel. Co. v. 
i peoyy (Tex.Civ.App.) 12 S.W.(2da) 


[a] Statement of rule—Where a 
message is addressed to a person at 
a certain post-office box number, it is 
a direction to deliver to the person 
and not to the box. Hence, the de- 
livery of such a message to the ad- 
dressee’s post-office box is not a com- 
pliance with the telegraph company’s 
contractual duty as a matter of law. 
In_ this case a death message was in- 
volved. Western Union Tel. Co. v. 
Eg a (Tex.Civ.App.) 12 S.W.(2da) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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office box number, it performs its obligation when 
it places the message, in an envelope correctly ad- 
dressed, in the mail at the post office within a rea- 
sonable time;®°® likewise, it has been held that the 
addressing of a message to an R. F. D. number is 
a direction to the company to use the mail for de- 
livery.°t | Thus, where such mailing is done at the 
sender’s direction, the company is not liable for the 
failure ‘of the postal service to make prompt de- 
livery.°? Moreover, while a failure of the company 
to mail a telegram to a sendee who lives a consid- 
erable distance from the address given might be a 
violation of a statutory duty to deliver messages 
by the most direct means available,** where it de- 
livers the message by special messenger several days 
before it could have reached the addressee by mail, 
it is not liable under such statute. Indeed, the 
company will not be liable for a failure to mail a 
message, under circumstances requiring such action, 
where it conclusively appears that the letter would 
not have reached the addressee.®® 


[§ 190] 9. Duty To Forward.°* Where neither 
the addressee nor any agent of his authorized to 
receive messages is to be found at the point of des- 
tination, the company is ordinarily under no obli- 
gation to forward the message to the place where 
the addressee happens to be, even though it is in- 
formed of his whereabouts ;®* for such further ob- 
ligation will generally arise only out of a new and 
independent contract, requiring a new considera- 
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merely because the addressee has given instructions 
that his messages be forwarded, in the absence of 
any payment or agreement to pay the charges there- 
for.*° However, where the company does agree to 
forward a message, it will be liable for a failure to 
deliver it within a reasonable time unless reasona- 
ble effort is made to do so.7° Moreover, it is the 
duty of the company to forward a message where 
the sender has paid or guaranteed extra compen- 
sation to insure prompt delivery under such circum- 
stanees that an undertaking to forward should the 
addressee be absent may be implied.*1 Any agree- 
ment to forward is, in the absence of express stipu- 
lation, binding only for a reasonable length of 
time.*2 ) 


[§ 191] G. Duty Not To Disclose. It is a part 
of the undertaking of the telegraph company, with 
respect to the transmission and subsequent handling 
of a message, that the contents of the message shall 
not be disclosed to any person whomsoever without 
the consent, express or implied, of either the sender 
or of the addressee; and for a violation of this du- 
ty, willful or negligent, the company will be lia- 
ble.*® No liability, however, is incurred where the 
contents of the telegram are divulged in response 
to a proper subpena.’* By statute in many states 
the willful violation of this duty of seerecy is made 
a criminal offense punishable by fine or imprison- 
ment, or both.75 


{[§ 192] H. Transmission and Delivery of Forged, 


tion.®§ 


60. Taylor v. Western Union Tel. 
Cop bas Saw. 311,136 Ky. 1. 


61. Garner v. Western Union Tel. 
Co., 84 S.E. 829, 100 S.C. 302; West- 
ern Union Tel. Co. v. Hicks, 4 Tenn. 
Civ.A. 360. 


[a] Sender thereby chooses mail 
as his agent for delivery, and the 
company is not liable for delay there- 
by occasioned. Garner v. Western 
Union Telegraph Co., 84 S.E. 829, 100 
S.C. 302. 


[b] No delivery due on following 
day.—Wheré a telegraph company re- 
ceives and transmits a message ad- 
dressed “Mrs. Lum Hicks, R. F. D. 
No. 2, Jellico, Tenn,’ it cannot be 
held guilty of negligence with respect 
to delivery if it mails such message, 
in an envelope properly addressed, 
even though it knows that the next 
day would be a holiday and the mail 
carrier for the route to which the 
message is addressed would make no 
delivery until the day succeeding 
the holiday, provided the addressee 
lives ontside of the free delivery lim- 
its. Western Union Telegraph Co. 
v. Hicks, 4 Tenn.Civ.A. 360. 


62. Taylor v. Western Union Tel. 
Coil osesS: We31d, 136 Kya Hinson 
v. Western Union Telegraph Co., 74 
S.E. 752, 91 S.C. 338, Ann.Cas.1914A 
114. 


[a] Even though sendee does not 
receive message, for the address des- 
ignated the place of delivery, the com- 
pany has fulfilled its obligation. Tay- 
Jor v. Western Union Telegraph Co., 
123 S.W. 311, 136 Ky. 1. 


[b] Unsuccessful attempt to de- 
liver personally a telegram which was 
directed to be delivered by mail does 
not render the company liable if it 
did not delay the subsequent delivery 
by mail. Garner v. Western Union 
Telegraph Co., 84 S.E. 829, 100 S.C. 


Moreover, there is no obligation to forward 


302. 


63. Rubeottom v. Western Union 
Telegraph Co., 186 S.W. 749, 194 Mo. 
App. 234. 


64. Rubeottom v. Western Union 
Telegraph Co., supra. 


65. Williams v. Western Union 
Telegraph Co., (Ky.) 119 S.W. 1186. 


66. Mode of delivery see supra § 


° 


67, Western Union Tel. Co. v. Ev- 
ans, 156 S.W. 424, 108 Ark. 39; Thorp 
v. Western Union Tel. Co., 50 N.W. 
675, 84 Iowa 190; Abbott v. Western 
Union Tel. Co., 90 N.W. 1, 86 Minn. 
44; Western Union Tel. Co. v. Red- 
inger, (Tex.Civ.App.) 63 S.W. 156. 


68. Abbott v. Western Union Tel. 
Co., 90 N.W. 1, 86 Minn. 44. 


69. Abbott v. Western Union Tel. 
Coy supra.) a 


70. Western Union Telegraph Co. 
v. Evans, 156 S.W. 424, 108 Ark. 39 
(additional charge paid); Miller v. 
Western Union Tel. Co., 75 S.W. 795, 
159 N.C.) 501. 


[a] Failure to deliver forwarded 
message.—A telegraph company, de- 
livering a message to the residence 
of the sendee, and then agreeing, at 
the request of the sendee’s wife, who 
guaranteed the charges, to forward 
it to the sendee at another town, is 
liable for failure to deliver to the 
sendee within a reasonable time, un- 
less reasonable effort is made to de- 
liver the message. Miller v. West- 
ern Union Telegraph Co., 75 S.E. 795, 
159 Nic. 501: 


Duty to make prompt delivery gen- 
erally see infra § 182. 


71. Western Union Tel. Co. v. Hen- 
dricks, 63 S.W. 341, 26 Tex.Civ.App. 
366 (where the addressee was known 
to the company to be at another place 
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where the company had an office). 


72. Thorp v. Western Union Tel. 
Co., 50 N.W. 675, 84 Iowa 190. 


73. Cocke v. Western Union Tel. 
Co., 36 So. 392, 84 Miss. 380; Barnes 
v. Postal Telegraph Cable Co., 72 S.E. 
78, 156 N.C. 150 [cit Cyc]; Hellams 
v. Western Union Tel. Co., 49 S.E. 12, 
70 S.C. 83. See also Western Union 
Telegraph Co. v. McLaurin, 66 So. 
739, 108 Miss. 273, L.R.A.1915C 487 
(holding that there can be no recoyv- 
ery against a telegraph company for 
its disclosure of the contents of a 
message, where the injury to plaintiff 
sendee arose from the fact that he 
had been guilty of immoral acts, al- 
though the telegraph company was 
guilty of a wrong in making the dis- 
closure). 


As reason for not delivering mes- 
sage by telephone see supra § 189. . 


{a]_ Disclosure by person to whom 
misdelivery was made.—The tele- 
graph company will be liable for de- 
livering a telegram to a person -oth- 
er than the addressee and not author- 
ized to receive the same and by whom 
its contents are divulged. Barnes v. 
Western Union Tel. Co., 120 F. 550. 


74 Woods v. Miller, 7 N.W. 484, 55 
Iowa 168, 39 Am.R. 170; Matter of 
news York, etc., Tel. Co., 4 Newfoundl. 
575. 


Subpena duces tecum generally see 

Witnesses [40 Cyc 2166]. . : 
75. See supra § 149. 
76. Cross references: 

Damages for forged messages see in- 
fra § 294. 

Delivery of messages generally see 
supra §§ 178-190. 

Transmission of messages generally 
see Supra §§ 169-177. 
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graph company does not guarantee the genuineness 
of a message transmitted by it,’’ and, in the absence 
of facts or circumstances calculated to arouse sus- 
picion in the mind of a person of ordinary prudence 
and intelligence, it is not required to investigate or 
ascertain the identity or authority of a person who 
tenders a message for transmission,’® whether the 
message is tendered in writing,?® or telephoned,*°® 
or spoken directly to the operator.*t However, it 
is the duty of the company to exercise reasonable 
care and diligence to prevent being made a means 
of perpetrating a fraudulent or wrongful act,*? by 
exercising reasonable care to transmit only genuine 
and authorized messages;** and to this end it must 
adopt proper rules to govern its employees in ascer- 
taining the identity of parties or the genuineness 
of messages delivered to it for transmission.** 
Hence, if there are facts and circumstances reasona- 
bly calculated to arouse suspicion, the company 
should not receive and transmit the message with- 
out investigating and ascertaining the identity or 
authority of the sender,®® or it should at least com- 


- 77, Wavelock Bank v. Western Un- 82. 

ion Tel. Co., 141 F. 522, 72 C.C.A. 580, 
4 L.R.A.N.S. 181; Western Union Tel. | A. 
Co. v. Meyer, 61 Ala. 158, 32 Am.S.R. 
1, 1 Am.EHlectr.Cas. 282; Citizens’ Na- 
‘tional Bank of Des Moines v. Western 


413, 


ern Union Tel. 
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Pacific Postal Tel. 
v. Palo Alto Bank, 109 F. 369, 48 C.C. 
54 L.R.A. 
Western Union Tel. Co., 45 N.Y. 549, 
6 Am.R. 140,"Allen Tel.Cas. 594; West- 
Co. v. Uvalde Nat. 


[§ 192 


municate such circumstances, inquiry, or suspicions 
to the addressee at or before the time of delivering 
the message ;** and for failure to do so it will be 
liable for damages resulting from the delivery of 
a forged, fraudulent, or unauthorized message.®7 
However, it will not, in the absence of any facts or 
circumstances reasonably calculated to arouse sus- 
picion, be liable merely because a message is not 
genuine.*® The company may be liable whether the 
message was one accepted from an impostor in the 
ordinary course of business, but under such peculiar 
circumstances that the company is chargeable with 
negligence either in accepting it or in failing to 
communicate the suspicious facts to the addressee ; °° 
or a forged message placed on the wires by a wire 
tapper, if such tapping of the line is contributed to 
by some affirmative negligence on the part of the 
company, or by lack of reasonable care to safe- 
guard its lines against such interference;®® or a 
message forged by one of the company’s own op- 
erators, acting within the scope of his employment.°+ 
In such cases the company has been held liable in 


Cable Co.]| Tel. Gort So. 206, 79 Miss. 632, 89 


Am.S.R 


N.Y.—Elwood v. Western Union 
Tel. Co., 45 N.Y. 549, 6 Am.R. 140, 
Allen Tel.Cas. 594. 


711; Elwood v. 


Union Tel. Co., 139 N.W. 552, 159 Iowa 
720, Ann.Cas.1915D 243. 


78. Western Union Tel. Co. v. Tot- 
ten, 141 F. 538, 72 C.C.A. 591; Have- 
lock Bank v. Western Union Tel. Co., 
141 F. 522, 72 C.C.A. 580, 4 L.R.A.N.S, 
181; Western Union Tel. Co. v. Meyer, 
61 Ala. 158, 32 Am.R. 1, 1 Am.Electr. 
Cas. 282; Western Union Tel. Co. v. 
Citizens’ Bank of Harrison, 223 S.W. 
29, 144 Ark. 577, 10 A.L.R. 822; State 
Bank of Commerce of Clayton v. 
Western Union Telegraph Co., 142 P. 
156, 19 N.M. 211, L.R.A.1915A 120. 


[a] Presumption is that a message 
presented for transmission is genuine 
and authorized, and an operator has 
the right to rely and act on such pre- 
sumption in the absence of suspicious 
facts or circumstances. Havelock 
Bank v. Western Union Tel. Co. 141 
oe 522, 72 C.C.A. 580, 4 L.R.A.N.S. 
181. 


79. Havelock Bank v. Western 
Union Tel. Co., supra; Western Union 
Tel. Co. v. Citizens’ Bank of Harrison, 


223 S.W. 29, 144 Ark. 577, 10 A.L.R.! 


822. 


80. Western Union Tel. Co. v. Tot- 
ten, 141 F. 533, 72 C.C.A. 591; Have- 
lock Bank v. Western Union Tel. Co., 
141 F. 522, 72 C.C.A. 580, 4 L.R.A.N.S. 
181; Western Union Tel. Co. v. Citi- 
zens’ Bank of Harrison, 223 S.W. 29, 
144 Ark. 577, 10 A.L.R. 822; State 
Bank of Commerce of Clayton v. 
Western Union Tel. Co., 142 P. 156, 
19 N.M. 211, L.R.A.1915A 120. 


a] Where telegraph operator 
habitually received messages over 
telephone from the officers of a bank 
the company was not liable to the 
bank for damages by receipt and de- 
livery of a forged message, in the 
absence of suspicious facts or cir- 
cumstances, the company not being 
negligent. Western Union Telegraph 
Co. v. Citizens’ Bank of Harrison, 223 
S.W. 29, 144 Ark. 577, 10 A.L.R. 822. 


81. Havelock Bank v. Western 
Union Tel. Co., 141 F. 522, 72 C.C.A. 
580; Western Union Tel. Co. v. Citi- 
zens’ Bank of Harrison, 223 S.W. 29, 
144 Ark. 577, 10 A.L.R. 822. 


Bank, (Tex.Civ.App.) 72 S.W. 232 [aff 
SOEt 603, 97 Tex. 219, 65 L.R.A. 


83. Western Union Tel. Co. v. Tot- 
ten,’ 141° BF’. 533, 72 C:C:A. 591; State 
Bank of Commerce of Clayton v. West- 
ern Union Tel. Co., 142 P. 156, 19 N.M. 
211, L.R.A.1915A 120; Elwood _ v. 
Western Union Tel. Co., 45 N.Y. 549, 
6 Am.R. 140. 


84. Western Union Telegraph Co. 
v. First State Bank & Trust Co., (Tex. 
Civ.App.) 258 S.W. 591. 


85. Western Union Tel. Co. v. Tot- 
ten, 141 F. 533, 72 C.C.A. 591; Have- 
lock Bank v. Western Union Tel. Co., 
141 F. 522, 72 C.C.A. 580, 4 L.R-A.N.S. 
181; Citizens’ Nat. Bank of Des 
Moines v. Western Union Telegraph 
Co., 189 N.W. 552, 159 Iowa 720, Ann. 
Cas.1915D 243; Elwood v. Western 
ee Tel. Co., 45 N.Y. 549, 6 Am.R. 


[a] Character of message itself 
may be such that it should arouse 
suspicion and require investigation. 
Western Union Tel. Co. v. Totten, 141 
Be Ss a5o 2° CNC ASSL: 


86. Western Union Tel. Co. v. Tot- 
ten, supra. 


87. U.S.—Western Union Tel. Co. 
v. Schriver, 141 F. 538, 72 C.C.A. 596, 
4 L.R.A.N.S. 678; Pacific Postal Tel. 
Cable Co. v. Palo Alto Bank, 109 F, 
369.) 48 C.QUAs 4 DS b4acaraAn ee mits 
Strause v. Western Union Tel. Co., 23 
F.Cas.No. 13,531, 8 Biss. 104. 


Cal.—State Bank vy. Western Union 
Tel. Co., 52 Cal. 280. 


Iowa.—Citizens’ Nat. Bank of Des 
Moines v. Western Union Telegraph 
Co., 139 N.W. 552, 159 Iowa 720, Ann. 
Cas.1915D 248; Wells v. Western 
Union... Tels’ Co.) 128 N.We> 871,. 144 
ere 24 L.R.A.N.S. 1045, 138 Am. 


Minn.—McCord vy. Western Union 
Tel. Co., 39 N.W. 315, 39 Minn. 181, 12 
Am.S:R.) 636) Issa -RAW £43, 2 © Aone 
Hlectr.Cas. 629. 


Miss.—Magouirk v. Western Union 


Tex.—Western Union Tel. Co. v. 
Uvalde Nat. Bank, (Civ.App.) 72 S.W. 
232 [aff 77 S.W. 603, 97 Tex. 219, 65 
L.R.A. 805]. 


[a] Telegraph company cannot be 
party to actionable fraud without in- 
curring liability to all parties inter- 
ested in the transmission or delivery, 
and, where it transmits a forged mes- 
sage, it is liable whether the company 
is treated as an ordinary individual 
conveying written information or as 
a carrier of information owing a duty 
to the public and to those applying to 
it for services. Wells v. Western 
Union Telegraph Co., 123 N.W. 371, 
144 Towa 605, 24 L.R.A.N.S. 1045, 138 
AMS Re ol le 


88. Havelock Bank v. Western 
Union Tel. Co... 141 RS 622). 72 sC.Gi ne 
580, 4 L.R.A.N.S. 181; Western Union 
Tel. Co. v. Meyer, 61 Ala, 158, 32 Am. 
S.R. 1, 1 Am.Electr.Cas. 282; State 
Bank of Commerce of Clayton v. 
Western Union Telegraph Co., 142 P, 
156, 19 N.M. 211, L.R.A.1915A 120. 


89. Western Union Tel. Co. v. 
Schriver, 141 F. 538, 72 C.C.A. 596, 4 
L.R.A.N.S. 678; Elwood v. Western 
Union Tel. Co., 45 N.Y. 549, 6 Am.R. 
140, Allen Tel.Cas. 594. 


$0. Western Union Tel. Co. v. 

cee pane ee (Civ.App.) 72 S.W. 
a -W. 603, 97 Tex. 

L.R.A. 805]. Neer 


Civil liability of wire tapper - 
dressee see infra § 377. See ae 


Criminal liability of wire 
supra § 147. si ere 


91. Pacific Postal Tel. Cable ee 
Palo Alto, 109 F. 369, 48 row war ok 
54 L.R.A. 711; California Bank v. 
Western Union Tel. Co., 52 Cal. 280; 
McCord v. Western Union Tel. Co. 
39 N.W. 315, 39 Minn. 181, 12 Am.S.R. 
636, 1 L.R.A. 143, 2 Am.Flectr.Cas. 
629; Magouirk v. Western Union Tel. 
ae So. 206, 79 Miss. 632, 89 Am.S. 


Liability of company for assaults 
and other torts by its employees see 
infra § 376. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


“/ T. we 


ae a 
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tort to the person whose name was forged as the 
apparent sender of the message,®? or to the ad- 
dressee to whom the message was delivered,®* or 
even to an undisclosed principal of the addressee,°* 
although as to the latter there is contrary author- 
ity.°° However, a mere stranger cannot recover for 


such torts.°® 


[§ 193] I. Transmission and Delivery of Libelous 
Messages.°’ It seems to be generally held that, since 
a telegraph company is not obliged to receive for 
transmission a message which is obviously libelous,?8 
and since the transmission of such a message is gen- 
erally deemed to be a technical publication of the 
libel by the company,®® the company may be held 

‘lable for the transmission of a message libelous. on 
However, as the company cannot arbi- 
trarily refuse to receive messages for transmission,” 


its face. 


92. Magouirk v. Western Union 
Tel. Co., 31 So. 206, 79 Miss. 632, 89 
Am.S.R. 663. 


Right of sender to sue generally 
see infra § 220. 


93. California Bank v. Western 
Union Tel. Co., 52 Cal. 280; McCord 
v. Western Union Tel. Co., 39 N.W. 
315, 39 Minn. 181, 12 Am.S.R. 636, 1 
L.R.A. 143; Elwood v. Western Union 
Tel. Co., 45 N.Y. 549, 6 Am.R. 140. 


Addressee’s right to sue generally 
see infra § 221. 


94. Wells v. Western Union Tel. 
Co., 123 N.W. 3871, 144 Iowa 605, 24 
L.R.A.N.S. 1045, 138 Am.S.R. 317. 


[a] Undisclosed principal may 
also stile ou contract of transmission 
and delivery of a message sent by 
one of the agents of such undisclosed 
principal to another of his agents for 
his own use and benefit. Wells v. 
Western Union Tel. Co., 123 N.W. 371, 
144 Iowa 605, 24 L.R.A.N.S. 1045, 138 
Am.S.R. 317. 


95. Western Union Tel. Co. v. 
Schriver, 141 F. 538, 72 C.C.A. 596, 4 
L.R.A.N.S. 678. : 


Undisclosed principal as entitled to 
stie generally see infra §§ 222, 223. 


96. McCormick v. Western Union 
Tel. Co., 79 F. 449, 25 C.C.A. 35, 38 
L.R.A. 684 (not liable to a stranger 
who had merely seen the telegram and 
acted thereon to his injury). 


Mere stranger as entitled to sue see 
infra § 220. 


97. Libel and slander generally see 
Libel and Slander 36 C.J. p 1134 et 
seq. 

Duty to accept libelous message see 
supra § 159. 

98. See supra § 159. 

99. See Libel and Slander § 183. 


1. U.S.—Nye v. Western_ Union 
Tel. Co., 104 F. 628. But see Western 
Union Tel. Co. v. Cashman, 149 F. 367, 
Si Ci CLA. 5559 L.R.A.N.S. 140, 9 Ann. 
Cas. 693 holding that, since the subject 
matter of a writing cannot be repub- 
lished apart from a republication of 
the material written upon—that is, a 
copy is not a republication—if an 
agent of the telegraph company re- 
ceives a libelous message and trans- 
mits it, the message transmitted is 
not the original libelous message, 
put a copy of the same more or less 
exact; thus the only message for 
which the company is responsible 
is the message written out at the 
destination and delivered to sendee 
plaintiff, and since there is no pub- 
lication where the words are only 
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and the nature of its business requires prompt ac- 
tion,® if the message under the circumstances is rea- 
sonably susceptible of a construction which would 
make it either not libelous‘ or privileged,® it is the 
duty of the company to transmit the message, and 
it will not be liable for so doing. Another rule, 


followed in at least one jurisdiction, renders the 


transmission of 


communicated to the person defamed, 
if the message as taken off the wire 
is not read by a messenger who makes 
a letter press copy of it, there is no 
publication in the whole transmission; 
hence the company is not liable). 


Minn.—Paton vy. Great Northern 
Tel. Co. of Canada, 17 N.W. 511, 141 
Minn. 430; Peterson v. Western Union 
Tel. Co., 77 N.W. 985, 75 Minn. 368, 
74 Am.S.R. 502, 43 L.R.A. 581; Peter- 
son v. Western Union Tel. Co., 74 N.W. 
1022, 72° Minn. 41, 71. Am.S.R.. 461, 
40 L.R.A. 661; Peterson v. Western 
Union Tel. Co., 67 N.W. 646, 65 Minn. 
18, 338 L.R.A. 302. 


Wis.—Monson v. Lathrop, 71 N.W. 
596, 96 Wis. 386, 65 Am.S.R. 54. 


Eng.—Whitfield v. Southeastern R. 
Co., HE. B. & E. 115, 96 E.C.L. 115, 120 
Reprint 451. 


Can.—Dominion Tel. Co. v. Silver, 
10 Can.S.C. 238. 


Que.—Archambault v. Great North- 
western Tel. Co., 14 Que.L. 8 


[a] Telegraph company is liable in 
damages to wife for transmitting and 
delivering to her husband a defama- 
tory message, neither true nor privi- 
leged, concerning her. Paton v. Great 
Northwestern Telegraph Co. of Can- 
ada, 170 N.W. 511, 141 Minn. 430. 


2. See supra § 155. 


3. Duty to: 
Deliver promptly see infra § 182. 


Transmit promptly see infra § 170. 


4. U.S.—Nye v. Western Union 
Tel. Co., 104 F. 628. 

Kan.,—Stockman v. Western Union 
Tel. Co., 63 P. 658, 10 Kan.App. 580. 


Mass.—Rogers v. Postal Telegraph- 
Cable Co. of Massachusetts, 164 N.E. 
463, 265 Mass. 544. 


Minn.—Peterson ‘vy. Western Union 
Tel. Co., 67 N.W. 646, 65 Minn. 18, 
33 L.R.A, 302. 


Mo.—Grisham/ v. Western Union 
Tel. Co., 142 S.W. 271, 238 Mo. 480, 
37 L.R.A.N.S. 861, Ann.Cas.1913A 
535. 


[a] Messages held not libelous on 
face.—(1) The message, “Judge Van- 
derburgh . stated distinctly 
in my presence that Charlie Pillsbury 
bought you up in 1896, otherwise you 
would have been for Bryan,” contains 
nothing in its language likely to cause 
a receiving clerk to infer that the 
purpose was to defame the sendee. 
Nye v. Western Union Tel. Co., 104 F. 
628. (2) Where the operator receiv- 
ing the message, “Board here sold out 
Memphis Saturday morning Dockery 
Hotel Kirksville Saturday night,” did 


a libelous message from agent to 


agent of a telegraph company within its own organ- 
ization a privileged communication® for which the 
company will not be held liable.” 


[§ 194] J. Modification or Limitation of Liabili- 
ty—l. By Condition or Stipulation—a. Right To 
Limit Liability in General. While a telegraph com- 
pany may make reasonable rules and regulations 
affecting its responsibility,? and may limit its lia- 
bility for mistakes occurring through no fault of 


not know any of the circumstances 
leading up to the sending of the mes- 
sage and did not know that the phrase 
“board here sold out” meant that a 
school board had been bribed, and was 
not informed of any such facts when 
he received the message, it was his 


duty to send the message, and the com- 


pany is not liable therefor. Grisham v. 
Western Union Tel. Co., 142 S.W. 271, 
238 Mo. 480. (3) The message, “Bos- . 
ton Mass Mar 10 filed 12 p. Samuel 
Rogers 31 Waumbeck St. Dont phone 
Roxbury Are you still here come see 
me need some money, Rose.” is not a 
libel. The telegraph company is not 
responsible for an-*unreasonable in- 
terpretation placed on it by the wife 
of addressee, or of an interpretation 
which it could not reasonably have 
foreseen. The company would have 
no cause to believe, from such mes- 
sage, that the sender was making an 
improper claim on addressee. Rogers 
v. Postal Telegraph Cable Co. of 
Mass., 164 N.E. 463, 265 Mass. 544. 


5. Western Union Tel. Co. v. 
Brown, 294 F. 167; Paton v. Great 
Northern Tel. Co. of Canada, 170 N.W. 
511, 141 Minn. 430. 


[a] Good faith essential.—The 
sending of a defamatory telegram is 
privileged if the operator aets care- 
fully and in good faith, but it is not 
privileged if he was negligent or 
wanting in good faith. Paton vy. Great 
Northern Telegraph Co. of Canada, 
170 N.W. 511, 141 Minn. 430. 


[b] Where persons claiming to be 
public officers send telegram stating 
that plaintiff is a prostitute, and dis- 
play to the agents of the telegraph 
company a silver star with the repre- 
sentation that they are federal agents, 
it will be held as a matter of law that 
the telegraph company acts in good 
faith in receiving and sending the 
telegram. Western Union Tel. Co. v. 
Brown, 294 F. 167. 


{[c] Where message, on its face 
clearly susceptible of a libelous mean- 
ing, is not signed by any responsible 
person, and there is no reason to be- 
lieve that it is a cypher message, and 
it is transmitted under such circum- 
stances, such publication is not privi- 
Jeged. Peterson v. Western Union 
Tel. Co., 67 N.W. 646, 65 Minn. 18, 33 
L.R.A. 302. 


6. Flynn vy. Reinke, 225 N.W. 742, 
199 Wis. 124, 63 A.L.R. 1113. 


Privileged communications general- 
ly see Libel and Slander §§ 203-260. 


7.__Flynn v. Reinke, 225 N.W. 742, 
199 Wis. 124, 63 A.L.R. 1113. 


8. Penn v. Western Union Te). Co., 
75 §.E. 16, 159 N.C. 306, 41 L.R.A.N.S. 
223; Joshua L. Bailey & Co. v. West- 
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its own,® the decisions as to the right of such a 
company to limit its liability for negligence in the 
transmission and delivery of intra-state messages 
Thus in many jurisdic- 
tions it is held that a rule or regulation by a tele- 
graph company restricting its liability for negligence 
is contrary to public policy,1! for such a corporation 
cannot by special!? contract avoid liability for the 
consequences of its own negligence,* or the negli- 
gence of its servants,!+ in the transmission or de- 
livery of an intra-state message, and printed stip- 


are directly in conflict.1° 


ern Union Tel. Co., 76 A. 736, 227 Pa. 
522, 19 Ann.Cas. 895. 


[a] Effective in contract or tort 
action.—Reasonable regulations of a 
telegraph company for the transmis- 
sion of messages, not excusing neg- 
ligence, may be shown to defeat lia- 
bility for delaying delivery of a tele- 
gram, whether the action be in con- 
tract or tort. Penn v. Western Union 
Telegraph Co., 75 S.E. 16, 159 N.C. 
806, 41 L.R.A.N.S, 223. 


Right to make reasonable rules and 
regulations generally see supra § 89. 


9. Weld v. Postal Telegraph Cable 
Co., 92 N.E. 415, 199 N.Y. 88; Western 
Union Tel. Co. v. Neill, 57 Tex. 283, 
44 Am.R. 589; Western Union Tel. Co. 
v. Robertson, 126 S.W. 629, 59 Tex. 
Civ.App. 426. 


[a] Errors or delays not due to 
negligence.—It would seem on prin- 
ciple that the parties might agree 
upon a sum certain in the nature of 
liquidated damages for an error or 
delay not due to misconduct, fraud, 
or want of dué care, but that if the 
error or delay was due to such causes 
the same reasons which prohibit an 
exemption from liability would also 
prohibit a limitation upon the true 
amount of damages. Western Union 
i Co. v. Neill, 57 Tex. 283, 44 Am.R. 


10. Strong v. Idaho, 109 P. 910, 18 
Idaho 389, 30 L.R.A.N.S. 404, Ann.Cas. 


1912A 55. And see cases infra notes 
11-23. ; 5 
“11. Ala.—American. Union Tel. Co. 


v. Daugherty, 7 So. 660, 89 Ala. 191. 


_Ariz.—Stiles v. Western Union Tel. 
Co., 15 P. 712, 2. Ariz. 308. 


Ark.—Western Union Tel. Co. v. 
Bore 14 S.W. 649, 53 Ark. 434, 9 L.R. 
A, 744. / 


Colo.—Western Union Tel. Co. VG 
Graham, 1 Colo. 230, 9 Am.S.R. 136. 


Fla.—Western Union Tel. Co. w. 
Milton, 43 So. 495, 53 Fla. 484. 


Ga.—Western Union Tel. Co. v. 
Blanchard, 68 Ga. 299, 45 Am.R. 480. 


Idaho.—Strong v. Western Union 
Telegraph Co., 109 P. 910, 18 Idaho 
yee 30 L.R.A.N.S. 409, Ann.Cas.1912A 


Ill.— Western Union Tel. Co. v. Ty-. 


ler, 74 Ill. 168, 24 Am.R. 279. 


: Ind.—Western Union Tel. 
Meredith, 95 Ind. 93. 


Iowa.—Harkness v. Western Union 
Tel. Co., 34 N.E. 811, 73 Iowa 190, 5 
Am.S.R. 672. 


Ky.—Western Union Tel. Co. v. Eu- 
banks, 38 S.W. 1068, 100 Ky. 591, 18 
Ky.L. 995. 


La.—La Grange v. Southwestern 
Tel. Co., 25 La.Ann. 383. 


Me.—Haskéll Implement & Seed Co. 
v. Postal Telegraph-Cable Co., 96 A. 
219, 114 Me, 277. f 


Co. N 
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Minn.—Treadway v. Western Union 
Tel. Co., 158 N.W. 247, 1338 Minn. 25%. 


Miss.—Western Union Tel. Co. v. 
Bassett, 71 So. 750, 111 Miss. 468. 


Neb.—Kemp v. Western Union Tel. 
Co., 44 N.W. 1064, 28 Neb. 661. 


N.M.—Western Union Tel. Co. v. 
Longwill, 21 P. 339, 5 N.M. 308. 


N.C.—Williamson v. Postal Tele- 
Signe Cable Co., 65 S.E. 974, 151 N.C. 
223. 


Ohio.—Western Union Tel. Co. v. 
ahaa 387 OhioSt. 301, 41 Am.R. 
0. 


Okl.—Blackwell| Milling Co. v. 
Western Union Tel. Co., 89 P. 235, 17 
Ok1. 376, 10 Ann.Cas. 855. 


Tenn.—Pepper v. Western Union 
Tel. Co., 11 S.W. 783, 87 Tenn. 554, 10 
Am.S.R. 699, 4 L.R.A. 660. 


Tex.—Western Union Tel. Co. v. 
Taylor, (Civ.App.) 167 S.W. 289; 
Western Union Tel. Co. v. Robertson, 
126 S.W. 629, 59 Tex.Civ.App. 426. 


Utah.—Wertz v. Western Union Tel. 
ey 27 P. 172, 7 Utah 446, 13 L.R.A. 


Vt.— Gillis y. Western Union Tel. 
Con ACe (36. Gl V.t,¢6i, 15) Ames rR: 
91.7 504 aR. AL 61 


Wis.—Fox v. Postal Telegraph Ca- 
ble Co., 120 N.W. 399, 1388 Wis. 648, 
28 L.R.A.N.S. 490. 


12. Western Union Tel. Co. v. Hill, 
50 So. 248, 163 Ala. 18, 23 L.R.A.N.S. 
648, 19 Ann.Cas. 1058; Western Union 
pe Co. v. Louisell, 50 So. 87, 161 Ala. 


13. Western Union Telegraph Co. 
v. Hill, 50 So. 248, 163 Ala. 18, 23 L.R. 
A.N.S. 648, 19 Ann.Cas. 1058; West- 
ern Union Telégraph Co. v. Louisell, 
50 So. 87, 161 Ala. 231; Western Un- 
ion Tel. Co, v. Bassett, 71 So. 750, 111 
Miss. 468; Joshua L, Bailey & Co, v. 
Western Union Telegraph Co., 76 A. 
736, 227 Pa. 522, 19 Ann.Cas. 895; 
Western Union Tel. Co. y. Taylor, 
(Tex.Civ.App.) 167 S.W. 289; Postal 
Telegraph Cable Co, of Texas vy. Har- 
riss, 121 S.W. 358, 122 S.W. 891, 56 
Tex.Civ.App. 105. 


14. Des Arc Oil Mill v. Western 
Union Telegraph Co., 201 S.W. 278, 132 
Ark. 335; Western Union Telegraph 
ee v.. Compton, 169 S.W. 946, 114 Ark. 


Stipulations limiting company’s li- 
ability for unrepeated messages as 
void see infra § 203. ; 


15. Western Union Telegraph Co. 
v. Miller, 72 So. 168, 196 Ala. 620; 
Western Union Telegraph Co, v. Ba- 
ker, 69 So. 246, 14 Ala.App. 208 [rev 
on other grounds 70 So. 633]; West- 
ern Union Telegraph Co. v. Nordyke, 
(Tex.Civ.App.) 4 S.W.(2d) 633. 


[a] Statutory prohibition.—(1) 
Under Rey. St. (1918) § 7406, which 
provides that a telegraph company 
will be liable for all mistakes in 
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ulations on the blanks upon which telegraph mes- 
sages are to be written will not avail it in that 
respect.15 Indeed, it has been held in one of these 
jurisdictions that the patrons of the company are 
entitled, if they so insist, to have their messages 
transmitted and delivered free of all conditions and 
limitations except those imposed by law.'*. How- 
ever, it is the rule in other jurisdictions that tele- 
graph companies may, by special contract*’ con- 
taining reasonable stipulations,1® limit their liabili- 
ty to some extent?® for the ordinary”® negligence? 


transmitting messages made by any 
person in its employ and that “such 
telegraph company shall not be ex- 
empted from any such liability by 
reason of any clause, condition or 
agreement contained in its printed 
blanks,” a telegraph company is lia- 
ble for damages from failure correct- 
ly to transmit and deliver a message, 
notwithstanding a printed agreement 
to the contrary. American Express 
Co. v. Postal] Telegraph-Cable Co. of 
Nebraska, 151 N.W. 240, 97 Neb. 701. 
(2) A provision in a contract with a 
telegraph company, relieving it of 
liability for delay in the delivery of a 
message, is in conflict with St. (1898) 
§ 1778, providing : that a telegraph 
company shall be liable for all dam- 
ages occasioned by the failure or neg- 
ligence of its servants in receiving, 
copying, transmitting, or delivering 
dispatches. Fox y. Postal Telegraph 
Cable Co., 120 N.W. 399, 138 Wis. 648, 
28 L.R.A.N.S. 490. 


Stipulation as to unrepeated mes- 
sages see infra §§ 203-206. 


16. Western Union Telegraph Co. 
SN a et (Tex.Civ.App.) 207 S. 


Right to refuse messages not on 
regular blanks see supra § 160. 


17. Primrose vy. Western Union 
Tel. Co 14 S.Ct. 4098) 164: U-S. 1, 33 
L.Ed. 883; Weld v. Postal Telegraph 
Cable Co., 92 N.E. 415,,199 N.Y. 88. 


18. Weld v. Postal Telegraph Ca- 
ble Co.; supra. 


18. Primrose v. Western Union 
Tels.Co, 12 SC) 1098. 154" US ess 
L.Ed. 883; Weld v. Postal Telegraph 
Cable Co.; 92 N.E. 415, 199 N.Y. 88. 


[a] In Kansas.—(1) ‘Reasonable 
limitations of liability other than 
those which do not seek to excuse its 
gross negligence have been upheld 
(Russell vy. Western Union Telegraph 
Co., 45 P. 598, 57 Kan. 230), while 
stipulations restricting liability to an 
insignificant sum where the negli- 
gence was gross have been disregard- 
ed. Western Union Telegraph Co. v. 
Crall, 17 P: 309, 38 Kan. 679, 5 Am. 
S.R. 795.” Shawnee Milling Co. v. 
Postal Telegraph Cable Co., 166 P. 
493, 494, 101 Kan. 307, L.R.A.1917F 
844. (2) The reasonableness of the 
stipulations in the absence of positive 
or permissive statutes, is a question 
for judicial determination. Shawnee 
Milling Co. vy. Postal Telegraph Cable 
Co., supra. 


20. Weld v. Postal Telegraph Ca- 
ble Co., 92 N.B. 415, 199 N.Y- 88. 


21. U.S.—Primrose vy. Western Un- 
ion Tel. Co., 14 S.Ct. 1098, 154 U.S.-1, 
38 L.Ed. 883. 


Cal. Coit v. Western Union Tel. 
Co., 63 P. 83, 130 Cal. 657, 80 Am.S.R. 
153, 53 L.RiA. 678. 


Ma.—vU. S. Telegraph Co. v. Gild+ 
ersleve, 29 Md. 232, 96 Am.D. 519. 


Mass.—Whitlock y. Postal Tele- 


For later cases, developments and changes in the law see Annotations, same title.and section number. 
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of their employees which results in mistakes in spite 
of the most stringent regulations or most vigilant 
However, they cannot absolve 
themselves from their own willful misconduct or 


general oversight.?2 


gross negligence.?3 


Interstate messages. Under the act of congress 
of June 18, 1910, the effect of which has been to 
place telegraph and cable companies under the di- 
rect supervision of the Interstate Commerce Com- 
mission to the exclusion of a state’s power to regu- 
late in that field,?* a rule of a telegraph company, 
approved by such commission, limiting the lability 
of the company, even in case of negligence, in the 
‘handling of an interstate message, is valid.?5 
provisions, having the binding effect of law,2® can- 
not be departed from?’ or waived?’ by either the 
Before the power to regu- 
late as to interstate messages was withdrawn from 


company or its patron. 


graph Cable Co., 
Mass. 119. 


Mich.—Jacob v. Western Union Tel. 
Co., 98 N.W. 402, 135 Mich. 600. 


N.Y.—Weld v. Postal Telegraph Ca- 
ble Co., 92 N.E. 415, 199 N.Y. 88. 


R.I.—M. M. Stone & Co. v. Postal 
Telegraph Co., 76 A. 762, 31 R.I. 174, 
29 L.R.A.N.S. 795. 


22. Weld v. Postal Telegraph Ca- 
ble Co., 92 N.E. 415, 199 N.Y. 88. 


Stipulations limiting company’s lia- 
bility for unrepeated messages as val- 
id except for gross negligence see in- 
fra §§ 203-206. 


23. Weld v. Postal Telegraph Ca- 
ble Co., 92 N.E. 415, 199 N.Y. 88. 


Limitation for unrepeated messages 
as applicable in cases of grogs negli- 
gence see infra § 204. 


24. See Commerce § 103 text and 
notes 46-49. 


25. Western Union Tel. Co. v. 
Priester, 48 S.Ct. 234, 276 U.S. 252, 72 
L.Ed. 555 [rev 111 So. 199, 21 Ala. App. 
587 (cert den 111 So. 200, 215 Ala. 
435)]; Western Union Tel. Co. v. Czi- 
zek, 44 S.Ct. 328, 264 U.S. 281, 68 L. 
Ed. 682 [rev 272 F. 223]; Kirsh v. 
Postal Telegraph Cable Co., 164 P. 
267, 100 Kan. 250; Bailey v. Western 
Union Telegraph Co., 156 P. 716, 97 
Kan. 619 [aff 160 P. 985, 99 Kan. 7]; 
Lind v. Western Union Telegraph Co., 
217 N.W. 486, 173 Minn. 424. 


[a] ‘Wide effect is given to provi- 
sions in a contract by which an inter- 
state telegram is transmitted. Kerns 
v. Western Union Telegraph Co., (Mo. 
App.) 198 S.W. 1132. 


26. Western Union Telegraph Co. 
v. Esteve Bros. & Co., 41 S.Ct. 584, 
256 U.S. 566, 65 L.Ed. 1094 [rev 268 
F. 22, cert gr 41 S.Ct. 18, 254 U.S. 
624, 65 L.Ed. 444]; Williams v. West- 
ern Union Tel. Co., 275 S.W. 570, 218 
Mo.App. 364. 


27. Williams v. Western Union 
Telegraph Co., 275 S.W. 570, 218 Mo. 
App. 364. 


28. Williams v. 
Telegraph Co., supra. 


29. Miss.—Shaw y. Postal _ Tel., 
ete., Co., 31 So. 222, 79 Miss. 670, 89 
Am.S.R. 666, 56 L.R.A. 486; Postal 
, ete., Co. v. Wells, 35 So. 190, 82 
Miss. 733 (holding that where the 
state in which the message originated 
has no statute allowing telegraph 
companies to affix certain regulations 
to their handling of messages the 
court will recognize the common law 
rule of liability). 


83 N.E. 313, 197 
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the states the validity of stipulations in the contract 
of transmission of such a message was held in some 
cases to be governed by the law of the state where 
such contract was entered into and was to be partly 


performed,?® and in others by the law of the state 


Such 


Mo.—Reed v. Western Union Tel. 
Co., 37 S.W. 904, 135 Mo. 661, 58 Am. 
S.R. 609, 34 L.R.A. 492. 


Ohio.—Plant v. Western Union Tel. 
Co., 8 OhioN.P.N.S. 263. 


R.I.—M. M. Stone & Co. v. Postal- 
NelesraphuCows Verdc? (62,081) Re lik 74; 
29 L.R.A.N.S. 795. 


S.C.—Carter y. Western Union Tel- 
egraph Co., 85 S.E. 584, 101 S.C. 284; 
Heath v. Postal Telegraph-Cable Co., 
69 S.E. 283, 87 S.C. 219. 


Tex.—Western Union Telegraph Co. 
v. Douglass, 133 S.W. 877, 104 Tex. 
66 [aff (Civ.App.) 124 S.W. 488]; 
Western Union Telegraph Co. v. 
Moore, (Civ.App.) 139 S.W. 1020; 
Western Union Telegraph Co. v. Ash- 
ley, (Civ.App.) 137 S.W. 1165. 


[a] Public policy of state of ori- 
gin.— Where stipulations on the back 
of blank forms furnished by a tele- 
graph company to its customers for 
messages are void as against the pub- 
lic policy of the state where a mes- 
sage originates, they may not be re- 
lied on in the state to which the mes- 
sage is sent. M. M. Stone & Co. v. 
Postal Telegraph Cable Co., 87 A. 319, 
35 RI. 498, 46 L.R.A.N.S. 180. 


{b] Cipher or obscure messages.— 
The validity of a stipulation limiting 
the liability of the company for er- 
rors in the transmission of cipher or 
obscure messages is governed by the 
law of the state where the contract 
was made, regardless of the form in 
which the action is brought or the 
place where the breach of duty oc- 
curred, and that if the stipulation is 
valid where the contract was made, 
it will be upheld, although it would 
not be considered as valid if the con- 
tract had been made in the state 
where the action was brought. Shaw 
v. Postal Tel., ete., Co., 31 So. 222, 
79 Miss. 670, 89 Am.S.R. 666, 56 L.R. 
A. 486. 


[c] It will be presumed in absence 
of evidence to the contrary, that the 
law of the state where the contract 
was made is the same with regard 
to the validity of such stipulations 
as the law of the state where the 
action was brought. Burgess v. West- 
ern Union Tel. Co., 46 S.W. 794, 92 
Tex. 125, 71 Am.S.R. 833 [rev in part 
(Civ.App.) 43 S.W. 1033]. 


30. North Packing, etc., Co. v. 
Western Union Tel. Co., 70 Ill App. 
275. See also Western Union Tel. Co. 
v. Eubanks, 38 S.W. 1068, 100 Ky. 591, 
605, 18 Ky.L. 995, 66 Am.S.R. 361, 36 
L.R.A. 711 (where, in a case involving 
the validity of stipulations limiting 
the liability of the company, the court 


where the contract was to be performed, this being 
held to be the place where the message was to be 
delivered ;*° but such stipulations, although valid 
according to a law of the place of the contract, would 
not necessarily be upheld if contrary to the public 
policy of the state where the action was brought.*! 


[§ 195] b. Assent to, and Binding Effect of, Con- 
ditions—(1) Sender—(a) In General. 
who writes a telegram on one of the blank forms 
in common use by telegraph companies, and deliv- 
ers it, so written, to the company for transmission, 
is bound by the stipulations printed on the form, to - 
the extent that the same are reasonable and valid ;? 


A person. 


said: “The general rule is that the 
law of the place where the contract 
is to be performed governs, Subject, 
of course, to the rule that a contract 
which is void by the law of the place 
where made is void everywhere’). : 


31. Williamson v. Postal Tel.-Ca- 
ble Co., 65 S.B. 974, 151 N.C. 223; Fox 
v. Postal Tel. Cable Co., 120 N.W. 399, 
138 Wis. 648, 28 L.R.A.N.S. 490. 


32. U.S.—Primrose v. Western 
Union Tel. Co., 14 S.Ct. 1098, 154 U.S. 
1, 38 L.Ed. 883; Postal Tel. Cable Co. 
v. Nichols, 159 F. 643, 89 C.C.A. 585, 
16 L.R.A.N.S. 870, 14 Ann.Cas. 369; 
eae v. Western Union Tel. Co., 39 


Ala.—McGehee v. Western Union 
Tel. Co., 538 So. 205, 169 Ala. 109, Ann. 
Cas.1912B 512; Western Union Tel. 
nae v. Prevatt, 43 So. 106, 149 Ala. 


Colo.—Western Union Tel. 
Dunfield, 18 P. 34, 11 Colo. 335. 


Ga.—Hill v. Western Union Tel. Co., 
S.E. 874, 85 Ga. 425, 21 Am.S.R. 


Co. v. 


ifat 
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Ind.—Western Union Tel. Co. v. Bu- 
chanan, 35 Ind. 429, 9 Am.R. 744, : 


Md.—U. S. Telegraph Co. v. Gilder- 
sleve, 29 Md. 232, 96 Am.D. 519. 


Mass.—Grinnell vy. Western Union 
Tel. Co., 118 Mass. 299, 18 Am.R. 485; 
Redpath y. Western Union Tel. Co., 
112 Mass. 71, 17 Am.R. 69. 


Mich.—Jacob v. Western Union Tel. 
Co., 98 N.W. 402, 135 Mich. 600; West- 
om Union Tel. Co. v. Carew, 15 Mich. 
o . 


Minn.—Cole v. Western Union Tel. 
Co., 22 N.W. 385, 33 Minn. 227. 


N.Y.—Kiley v. Western Union Tel. 
Co., 16 N: EB.) 75, 109 Noy. 2305 


De Rutte 
v. New York, etc., Electric Magnetic 
Tel. Co., 1 Daly 547, 30 How.Pr. 403. 


Pa.—Passmore v. Western Union 
Tel. Co., 78 Pa. 238; Wolf v. Western 
ve Tele Coyi'62, "Pa. 18i3)— 1 Amr: 
387. 

S.C.—Toale v. Western Union Tel. 
Co., 64 S.E. 963, 83 S.C. 41; Mims v. 
Western Union Telegraph Co., 64 S. 
E.. 236, 82 S.C. 247. 


Tenn.—Western Union Tel. Co. v: 
Courtney, 82 S.W. 484, 113 Tenn. 482. 


Tex.—Womack v. Western Union 
Tel. Co., 58 Tex. 176, 44 Am.R. 614. ° 


[a] Although the blank was torn 
and mutilated, if there was sufficient 
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and in such eases, in the absence’ of fraud, he must 
be held to have assented to the contract signed, 
whether or not as a matter of fact he read or knew 
of the stipulations contained therein ;*° 


as to the latter there is contrary 


is immaterial in the application of the rule that the 
sender of the message may have been an infant, the 
stipulation if valid being as binding upon infants 


as adults.*® 
Interstate messages. 


to show that it contained certain 
agreements, the sender must be held 
to be bound by the stipulations con- 
tained in a perfect blank. Kiley v. 
Western Union Tel. Co., 16 N.E. 75, 
109 N.Y. 281. 


[b] Construction of phrasing of 
condition.— Where a telegraph blank 
recited that the company transmitted 
and delivered messages Only on con- 
ditions limiting its liability, ‘which 
have been assented to by the sender 
of the following message,” the words 
quoted are as effectual to bind the 
sender to such condition as if it had 
contained the words ‘which are now 
assented to by” the sender, “one of 
the parties to the contract.” Toale 
v. Western Union Telegraph Co., 64 
S.E. 963, 83 S.C. 41. 


[c] Where sender is not shown to 
have entered into a stipulation, limit- 
ing liability with an original carrier 
or with defendant company itself, or 
to have any notice thereof, such send- 
er is not bound, even though the blank 
upon which the message was written 
when defendant company received it 
from the original company contained 
such stipulation. Freschen v. West- 
ern Union Tel. Co., 189 N.Y.S. 649, 115 
Misc. 289. 


33. U.S.—Postal Tel. Cable Co. v. 
Nichols, 159 F. 643, 89 C.C.A. 585, 16 
L.R.A.N.S. 870, 14 Ann.Cas. 369; Beas- 
ley vy. Western Union Tel. Co., 39 F. 
181. 


Ala.—Western Union Tel. Co. v. 
Prevatt, 43 So. 106, 149 Ala. 617. ‘ 


Mass.——Grinnell v. Western Union 
Tel. Co., 113 Mass. 299, 18 Am.R. 485. 


Minn.—Cole v. Western Union Tel, 
Co., 22 N.W. 385, 33 Minn, 227. 


N.Y.—Kiley v. Western Union Tel. 
Co., 16 N.E. 75, 109 N.Y. 231; Breese 
v. U.S. Telegraph Co., 48 N.Y. 132, 8 
Am.R. 526. But see De Rutte v. New 
York, etc., Telegraph Co., 1 Daly 547, 
30 How.Pr. 403 (which holds such 
stipulations to be binding when they 
are brought to the knowledge of the 
sender). 


Tex.—Western Union Tel. 
Edsall, 63 Tex. 668. 


84. See cases infra this note. 


[a] In Tllinois (1) it is held that 
the condition must have been known 
or assented to and that, while slight 
evidence of assent may Suffice, yet 
there must be something more than 
the mere fact that the condition was 
to be found in the printed matter ap- 
pearing upon the blank used (West- 
ern Union Tel. Co. v. Lycan, 60 Ill. 
App. 124) (2) and where it is not 
shown that the sender is aware of the 
stipulation he is not bound, the ques- 
tion of whether the printed stipula- 
tions on the blank are a part of the 
contract is for the jury (Western Un- 
ion Tel. Co. v. Fairbanks, 15 I1l.App. 
600). (3) The sender must be shown 
to have actual or constructive knowl- 
edge of the conditions in printed mat- 


Co. v. 


Under the act of congress 
of June 18, 1910 the sender of an interstate tele- 
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gram is bound by its conditions limiting the liabil- 
ity of the telegraph company*® whether or not he 
had knowledge of them.*? 


[§ 196] (b) Message Written by Operator. It is 
generally held that where the message is written 
on the blank by one of the company’s messengers or 
operators at the dictation and request of the sender, 
the messenger or operator is, for this purpose, the 


sender’s agent, and the latter is bound by the stip- 


ter on blank. Beggs v. Postal Tele- 
graph-Cable Co., 159 Ill.App. 247. 4) 
And the fact that the agent of the 
sender of a telegram knows that there 
are printed conditions on the back of 
the blank, and fails to inform himself 
as to their contents, does not charge 
the sender with constructive knowl- 
edge of the conditions. Beggs v. 
Postal Telegraph-Cable Co., 101 N.E. 
612, 258 Ill. 238 [aff 176 Ill.App. 406]. 
(5) Thus an instruction “that the 
rules and conditions on the back of 
the message in question are not bind- 
ing on the plaintiff, unless,you believe 
from the evidence that the plaintiff 
or his agent knew of the conditions 
and limitations on the back of the 
message, and with such knowledge as- 
sented to them, and if such knowledge 
and assent is not shown by the evi- 
dence then the matters printed on the 
back of the message cannot be con- 
sidered by the jury in determining 
your verdict,’ correctly states the 
law. Beggs v. Postal Telegraph-Ca- 
ble Co., 159 Ill.App. 247. 


85. Western Union Tel. Co. v. 
Greer, 89 S.W. 327, 115 Tenn. 368, 1 
L.R.A.N.S. 525. 


36. U.S.—Western Union Tel. Co. 
v..Czizek, 44 S.Ct. 328, 264 U.S. 281, 
68 L.Ed. 682; Western Union Tel. Co. 
v. Esteve Bros. & Co., 41 S.Ct. 584, 256 
U.S. 566, 65 L.Ed. 1094. 


Ala.—Ex parte Priester, 102 So. 376, 
212 Ala. 271 [rev 102 So. 372, 20 Ala. 
App. 388]; Woodall v. Western Union 
Tel. Co., So. 830, 210 Ala. 265; 
Western Union Tel. Co. v. H. & L. M. 
Warten Cotton Co., 94 So. 493, 208 Ala. 
454; Western Union Telegraph Co. v. 
Miller, 72 So. 168, 196 Ala. 620; West- 
ern Union Tel. Co. v. Padgett, 93 So. 
238, 18 Ala.App. 575; Western Union 
Telegraph Co, v. Preister, 93 So. 231, 
18 Ala.App. 531. 


Ill.—O’Neill & Gyles v. Postal Tel- 
egraph Cable Co., 201 Ill.App. 37. 


Iowa.—Frederick v. Western Union 
Tel. Co., 179 N.W. 934, 189 Iowa 1338. 


Nev.—Postal Telegraph Cable Cc. 
v. Howe, 211 P. 358, 46 Nev. 239. 


N.Y.—Freschen y. Western Union 
Tel. Co., 189 N.Y.S. 649, 115 Misc. 289. 


N.C.—Thos. G. Hardie & Co. v. 
Western Union Tel, Co., 128 S.E. 500, 
190 N.C. 45. 


Va.—Boyce v. Western Union Tel. 
Co., 89 S.Hy 106, 119 Wa, 14: 


W.Va.—Dunham v. Western Union 
Tel. Co., 102 S.E. 118, 85 W.Va. 425. 


37. U.S.—Western Union Tel. Co. 
v. Esteve Bros. & Co., 41 S.Ct. 584, 256 
U.S. 566, 65 L.Ed. 1094. 


Ala.—Ex p. Priester, 102 So. 376, 
212 Ala, 271; Woodall v. Western Un- 
ion Tel. Co., 97 So. 830, 210 Ala. 265; 
Western Union Tel. Co. v. H. & L. M. 
Warten Cotton Co., 94 So. 493, 208 
Ala. 454; Western Union Tel. Co. v. 
Miller, 72 So. 168, 196 Ala. 620; West- 
ern Union Tel. Co. v. Padgett, 93 So, 


ulations as though he had written the message him- 
self;?8 and in such cases it is not material, in the 


238, 18 Ala-App. 575. 


Ill.—O’Neill & Gyles v. Postal Tel- 
egraph-Cable Co., 201 I1l.App.° 37. 


Nev.—Postal Telegraph Cable Co. 
v. Howe, 211 P. 358, 46 Nev. 239. 


Va.—Boyce v. Western Union Tel- 
egraph Co., 89 S.H. 106, 119 Va. 14. 


But see Dettis v..Western Union 
Telegraph Co., 170 N.W. 334, 141 
Minn. 361 (holding that notice of 
regulations of a telegraph company 
relating to limitation of liability is 
not to be imputed to the sender of an 
interstate message solely because the 
company has voluntarily filed a copy 
of such regulations with the Inter- 
state Commerce Commission): West- 
ern Union Telegraph Co. v. Morrow, 
(Tex.Civ.App.) 208 S.W. 689 (hold- 
ing that the stipulation on the back 
of a telegraph blank as to damages 
for nondelivery are not binding in 
Texas, it not appearing that plain- 
tiffs had any notice, as required by 
the Interstate Commerce Act, of any 
such regulation). 


[a] Effect of rules on message 
forms filed with Commission.—Under 
the Interstate Commerce Act, as 
amended in 1910, giving the Inter- 
state Commerce Commission jurisdic- 
tion over interstate telegraph compa- 
nies, rules on the message forms, filed 
together with the schedule of rates 
with the commission, limiting the lia- 
bility for mistakes or delays in the 
transmission or delivery of unrepeat- 
ed telegrams, have the force and ef- 
fect of law, whether known to the 
parties or not, and though otherwise 
not incorporated in the contract for 
telegraphic services. Western Union 
Telegraph Co. v. H. & L. M. Warten 
Cotton Co., 94 So. 493, 208 Ala. 454. 


[b] Actual assent unnecessary.— 
Postal Telegraph Cable Co. v. Howe, 
211 P. 358, 46 Nev. 239. 


[c] Fraud, deceit, or misrepresen- 
tation.—(1) Some of the decisions de- 
clare that the sender is bound only 
in the absence of fraud, deceit, or 
misrepresentation. Woodall v. West- 
ern Union Telegraph Co., 97 So. 830, 
210 Ala. 265; Alschuler v. Postal Tel- 
egraph-Cable Co., 192 Ill.App. 47. (2) 
However, it is said to follow from the 
absolute and unchangeable character 
of an interstate message contract that 
the contract itself is not affected by 
a misrepresentation on the telegraph 
blank, but the sender is left to his 
statutory remedy under Commerce 
Act § 18, as amended by the acts of 
June 18, 1910 and Febr. 28, 1920, giv- 
ing him an action for the damages he 
has sustained by reason of the deceit 
of the company. Western Union Tel. 
mee v. Guitar, 295 S.W. 598, 116 Tex. 

38. Western Union Tel. Co. v. 
Jackson, 50 So. 316, 163 Ala. 9; West- 
ern Union Tel. Co. v. Benson, 48 So. 
712, 159 Ala. 254; Western Union Tel. 
Co, v. Prevatt, 43 So. 106, 149 Ala, 
617; Lavelle v. Western Union Tele- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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absence of fraud or misrepresentation, that the send- 


er did not read such stipulations,?® or even that 


he was unable to read or write,t° or did not know 
of the existence of such stipulations.4 On the oth- 
er hand there is authority to the effect that since 
there is no presumption that patrons of the company 
have notice of stipulations on a telegraph blank 
merely because they are printed thereon,‘? an op- 
erator who receives a message in violation of the 
company’s rule that messages must be presented in 
writing does not thereby become the agent of a send- 
er who has no notice of the requirement.?? 


[§ 197] (c) Message on Wrong Blank—aa. Blank 
of Another Company. Where a message as deliv- 
ered to, and accepted by, a telegraph company for 
transmission is written not on a form issued by that 
company, but on a form issued by another company 
containing certain stipulations, such stipulations are 
a part of the contract and the sender is bound there- 
by to the same extent that he would have been bound 
had he delivered the message to the company whose 
name appeared on the blank;** however, if the 
transmitting operator, without the knowledge of the 
sender, rewrites the message upon a blank of his 
own company, the sender will not be bound by stip- 
ulations upon that blank which he never saw, sign- 
ed, or agreed to.*® 


[§ 198] bb. Blank for Another Class of Message. 
While it has been held that where the conditions 
on the back of a telegraph blank on their face ap- 
ply only to “unrepeated” messages, such conditions 
are inapplicable where the sender contracts and pays 
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the additional charge imposed for a “repeated” mes- 
sage;*® it is also held that, where the stipulations 
on both blanks are identieal, it is not material that 
the operator transcribes a message from the wrong 
blank used by the sender to the proper one for a 
message of its class, and the stipulations will re- 
main a part of the contract.47 


[§ 199] (d) Message Not on Blank. Where a 
message as delivered to the telegraph company is 
written on paper containing no contract stipula- 
tions, the sender is not ordinarily bound by the stip- 
ulations printed on the usual blank,*® and this rule 
is not affected by the fact that the operator may, 
without the sender’s knowledge or consent, subse- 
quently attach it to, or copy it upon, one of such 
blanks.*® The rule has also been held to ‘apply 
even where the sender knew of the stipulations on 
the company’s ordinary blanks,®° but in other cases 
it has been held that if he knew of such stipulations 
he will be bound thereby.®1 


Interstate messages. Under the act of July 18, 
1910 the stipulations approved by the Interstate 
Commerce Commission will be binding upon the send- 
er of an interstate message whether or not it is 
written on one of the telegraph blanks.5? 


[§ 200] (e) Messages Accepted over Telephone. 
While there is authority to the contrary,°* it is gen- 
erally held that if a telegraph company accepts for 
transmission a message offered to it over a telephone, 
and the operator without the knowledge or direction 
of the sender writes the message upon one of the 
company’s blanks, the sender will not ordinarily be 


graph Co., 145 S.W. 205, 102 Ark. 607; 
Western Union Tel. Co. v. Foster, 64 
Tex. 220, 53 Am.R. 754; Western Un- 
ion Tel. Co. v. Edsall, 63 Tex. 668; 
Western Union Telegraph Co. v. Vann, 
(Tex.Civ.App.) 288 S.W. 541 [cit 
Cyc]; Gulf, ete., R. Co. v. Geer, 24 S. 
W. 86, 5 Tex.Civ.-App. 349. But see 
Western Union Telegraph Co. v. Cates, 
(Tex.Civ.App.) 282 S.W. 661 [rev on 
other grounds (Commn.App.) 291 S. 
W. 193] (holding that where the op- 
erator writes the message on a blank 
containing the stipulations, without 
the knowledge or consent of the send- 
er who knows nothing of the stipula- 
tions, the sender will not be bound 
thereby even though he is present at 
the time). 


[a] Where wife directed her 
husband to send telegram, and the 
husband dictated it to the operator, 
who wrote it on the usual blank, the 
operator acted as the agent of the 
wife and not of the company. La- 
velle v. Western Union Telegraph Co., 
145 S.W. 205, 102 Ark. 607. 


39. Western Union Tel. Co. v. 
Jackson, 50 So. 316, 163 Ala, 9; lLa- 
velle v. Western Union Tel. Co., 145 
S.W. 205, 102 Ark. 607; Western Un- 
jon Tel. Co. v. Edsall, 63 Tex. 668; 
Western Union Tel. Co. v. Vann, 
(Tex.Civ.App.) 288 S.W. 541 (sender 
had forgotten glasses). 

40. Western Union Telegraph Co. 
v. Jackson, 50 So. 316, 163 Ala. 9; 
Western Union Tel. Co. v. Prevatt, 43 
So. 106, 149 Ala. 617. 

41. Western Union Tel. Co. v. Pre- 
vatt, supra. 

42. Mims v. Western Union Tele- 
graph Co., 64 S.H. 236, 82 S.C. 247. 

43. Mims v. Western Union Tel. 
Co., supra. 


44. Ga.—Western Union Tel. Co. 
v. Waxelbaum, 39 S.H. 448, 113 Ga. 
TOM, “56> ERA. 2741. 


Md.—U. S. Telegraph Co. v. Gilder- 
sleve, 29 Md. 232, 96 Am.D. 519. 


Mass.—Clement v. Western Union 
Tel. Co., 187 Mass. 463. 


Mich.—Jacob v. Western Union Tel. 
Co., 98 N.W. 402, 185 Mich. 600. 


S.C.—Young v. Western Union Tel. 
Co., 43 S.E. 448, 65 S.C. 93. 


[a] It is not material what com- 
pany’s name appears upon the blank 
since the intention of the sender is 
to contract with the company to 
which the message is delivered for 
transmission, and the stipulations on 
the blank used constitute the con- 
tract, and being assented to are bind- 
ing upon the sender. Western Union 
Tel. Co. v. Waxelbaum, 39 S.E. 443, 
113 Ga. 1017, 56 L.R.A. 741; Young 
v. Western Union Tel. Co., 43 S.E. 
448, 65 S.C. 93. 


45. Western Union Tel. Co. v. 
Uvalde Nat. Bank, (Civ.App.) 72 S. 
W. 232 [rev on other grounds 77 S.W. 
603, 97 Tex. 219, 65 L.R.A. 805]. 


_ 46. Alschuler v. Postal Telegraph- 
Cable Co., 192 Ill.App. 47. 


Limitation of liability for unrepeat- 
ed messages generally see infra § 203. 


47. Boyce v. Western Union Tele- 
graph Co., 89 S.H. 106, 119 Va. 14. 


48. Harris v. Western Union Tel. 
Co., 25 So. 910, 121 Ala. 519, 77 Am. 
S.R. 70; Pearsall v. Western Union 
Tel. Co., 26 N.H. 534, 124 N.Y. 256, 
21 Am.S.R. 662; Anderson v. Western 
Union Tel. Co., 19 S.W. 285, 84 Tex. 
17; Western Union Telegraph Co. v. 
Brown, (Tex.Civ.App.) 285 S.W. 866; 
Western Union Tel. Co. v. Pruett, 


(Tex.Civ.App.) 35 S.W. 78. 


49. Beasley v. Western Union Tel. 
Co., 39 F. 181; Harris v. Western Un- 
ion Tel. Co., 25 So. 910, 121 Ala. 519, 
77 Am.S.R. 70; Anderson v. Western 
Union Tel. Co., 19 S.W. 285, 84 Tex. 
17; Western Union Tel. Co. y. Brown, 
(Tex.Civ.App.) 285 S.W. 866; West- 
ern Union Tel. Co. v. Pruett, (Tex. 
Civ.App.) 35 S.W. 78; Western Un- 
ion Tel. Co, v. Arwine, 22 S.W. 105, 3 
Tex.Civ.App. 156. 


50. Pearsall v. Western Union Tel. 
Co., 26 N.E. 584, 124 N.Y. 256, 21 Am. 
S.R. 662. 


51. Western Union Tel. Co. v. 
Buchanan, 35 Ind. 429, 9 Am.R. 744; 
Clement v. Western Union Tel. Co., 
137 Mass. 463. 


- 62 Western Union Telegraph Co. 
v. Padgett, 93 So. 238, 18 Ala.App. 
575. But see Western Union Tele- 
graph Co. v. Schade, 192 S.W. 924, 137 
Tenn. 214 (holding that the limita- 
tion clause would not apply where the 
message was written on a blank piece 
of paper). 


58. Shawnee Milling Co. v. Postal 
Telegraph Cable Co., 166 P. 493, 101 
Kan. 307, L.R.A.1917F 844. 


[a] Where telegram is telephoned 
in to the operator, it will be consid- 
ered as if written on the telegraph 
company’s blank form and it will not 
be presumed that any preferential or 
discriminatory service in violation of 
law is intended, and the company’s 
liability for error in transmission will 
be the same as if it had been written 
and delivered on a blank form. 
Shawnee Milling Co. v. Postal Tele- 
graph Cable Co., 166 P. 4938, 101 Kan. 
307, L.R.A.1917F 844. 


Interstate messages see infra note 
9 
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bound by the stipulations contained thereon,** par- 
ticularly where he did not know of such stipulations 
or intend or expect the message to be written upon | 
such blank,®> and where the company customarily 


receives messages in that manner.°® 


- an operator is off duty when induced, over the tele- 
phone, to send a message and cannot under the rules 
of the company send any message not upon a regu- 


lar blank, the sender is bound by 


of such blank,®7 whether or not he knows of them.°* 


Interstate messages. 


54, Mich.—Carland v. Western Un- 


Under the act of congress 


However where 


the stipulations 


58. Simpson v. Western Union 


jon Tel. Co., 76 N.W. 762, 118 Mich.| Telegraph Co., supra. NS 


869, 74 Am.S.R. 394, 438 L.R.A. 280. 


S.cC.—Bowie v. Western Union Tel. 
Co., 59 S.E. 65, 78 S.C. 424. 


Tex.—Western Union Tel. Co. v. 
Douglass, 133 S.W. 8T7, 104 Tex. 66 
[aff (Civ.App.) 124 S.W. 488]; West- 
ern Union Telegraph Co. v. Arm- 
strong, (Civ.App.) 207 S.W. 592; Post- 
al Telegraph-Cable Co. v. Prewitt, 
(Civ.App.) 199 S.W. 316; Western Un- 
jon Telegraph Co. v. Parham, (Civ. 
App.) 152 S.W. 819 [rev on other 
grounds (Commn.App.) 206 S.W. 839]; 
Gore v. Western Union Tel. Co., (Civ. 
App.) 124 S.W. 977. 


Va.—Western Union Tel. 
Powell, 26 S.E. 828, 94 Va. 268. 


Alta.—Jankelson v. Canadian Nat. 
Telegraphs, [1931] 2 Dom.L.R. 86. 


[a] Message telephoned by tele- 
phene compzny.—IiIn an action for 
negligent failure to transmit correct- 
ly and deliver promptly a message to 
plaintiff's wife that her mother was 
not expected to live, the sender of the 
message having caused a telephone 
company to telephone it to defendant 
telegraph company, stipulations on 
the back of the blank form on which 
the agent of the telegraph company 
wrote the message requiring claims 
to be presented in ninety-five days 
were not binding on plaintiff where 
not known to the sender nor agreed 
to by him. Western Union Telegraph 
Co. v. Honeycutt, (Tex.Civ.App.) 250 
S.W. 431. 


55. Bowie v. Western Union Tel. 
Co., 59 S.E. 65, 78 S.C. 424; Western 
Union Telegraph Co. v. Doug’ass, 133 
S.W. 877, 104 Tex. 66. [aff (Civ.App.) 
124 S.W. 488]; Western Union Tel. 
Co. v. Honeycutt, (Tex.Civ.App.) 250 
S.W. 431; Jankelson v. Canadian Nat. 
a a (Alta.) [1931] 2 Dom.L. 
R. 5 


Co. v. 


[a] Agent of a telegraph company 
who receives a message by telephone 
is not thereby made the agent of the 
sender although the company requires 
all messages to be given in writing. 
Postal Telegranh-Cable Co. v. Prew- 
itt, (Tex.Civ.Apn.) ».199 SW: 316%: 
Gore v. Western Union Telegraph Co., 
(Tex.Civ.App.) 124 S.W. 977. 


\ 

[b] Unknown provisions are not 

binding as a part of the contract or as’ 

a regulation of the company. West-: 

ern Union Tel. Co. v. Douglass, 133 S. 

W. 877, 104 Tex. 66 [aff (Civ.App.)) 
124 S.W. 488]. 


56. Gore v. Western Union Tele- 


rae Co., (Tex.Civ.App.) 124 S.W.. 
ts y 
57. Simpson v. Western Union Tel- 


egraph Co., 89 S.E. 321, 104 S.C. 393. 


[a] Operator in such a case acts 
as the agent of the sender. Simpson 
v. Western Union Telegraph Co., 89 
S.E. 321, 104 S.C. 393. 


59. Grand Rapids Showcase Co. v. 
Postal Telegraph-Cable Co., 183 N.W. 
Gol; 205° Mich.730. 


60. Right of addressee to sue see 
infra § 221. 


61. U.S.—Whitehill v. Western 
Union Tel. Co., 136 F. 499; Findlay v. 
Western Union Tel. Co., 64 F. 459; 
Eee, v. Western Union Tel. Co., 39 

BSS 0 


Ala.—McGehee vy. Western Union 
Telegraph Co,, 53 So. 205, 169 Ala. 
109, Ann.Cas.1912B 512 (holding the 
sendee to be bound in the absence of 
fraud). See also Western Union 
Telegraph Co. v. Miller, 72 So. 168, 
196 Ala. 620 (which case apparently 
limits the rule, or at least applies it 
only, to a situation wherein the send- 
er was the addressee’s agent, holding 
the sendee bound by the reasonable 
stipulations where the sender is his 
agent, although such agent had no 
actual knowledge of the stipulations). 


Cal.—Coit v. Western Union Tel. 
Co., 63 P. 83, 1380 Cal. 657, 80 Am.S.R. 
153, 53 L.R.A. 678. 


Ga.—Western Union Tel. Co. v. 
Waxelbaum, 39 S.E. 443, 113 Ga. 1017, 
56 L.R.A. 741; Stamey v. Western 
Union Tel.-Co., 18 S.E. 1008, 92, Ga. 
6138, 44 Am.S.R, 95; Hill v. Western 
Union Tel: Co., 11 S.E. 874, 85 Ga. 425, 
21 Am.S.R. 166. 


Kan.—Russell v. Western Union 
Tel. Co., 45 P. 598, 57 Kan. 230. 


Ky.—Western Union Tel. Co. v. 
Van Cleave, 54 S.W. 827, 107 Ky. 464, 
22 Ky.L. 53, '92 Am.S.R. 366. 


Mass.—Ellis v. American Tel. Co., 
13 Allen 226. 


Miss.—Clement v. Western Union 
Tel. Co., 27 So. 603, 77 Miss. 747. 


Mo.—Poor v. Western Union Tel. 
Co., 196 S.W. 28, 196 Mo.App. 557. 


N.Y.—Halsted v. Postal Tel. Cable 
Co., 85) NBL L078,; 1938n Nuve298,, 127 
Am SiR) 295.2.) Oi) DeaRwALN Sey 102: 
Freschen v. Western Union Telegraph 
Co., 189 N.Y.S. 649, 115 Mise. 289. 


N.C.—Lewis v. Western Union Tel. 
Co., 23 S.E. 319, 117.N.C. 436; Sherrill 
v. Western Union Tel. Co., 14 S.E. 94, 
109 UN-C. 527. 


Or.—Frazier v. Western Union Tel. 
ae 78 P. 330, 45 Or. 414, 67 L.R.A. 


R.I.—M. M. Stone & Co. v. Postal 
Telegraph Cable Co., 76 A. 762, 31 R. 
I. 174, 29 L.R.A.N.S. 795, 


S.C.—Broom v. Western Union Tel. 
Co., 51 S.H. 259, 71 S.C. 506; Aiken v. 
Western Union Tel. Co., 5 S.C. 358, 


Tenn.—Leedy. v. Western Union 
Telegraph Co., 172 S.W. 278, 130 Tenn. 
547; Manier v. Western Union Tel. 
Co., 29 S.W. 7382, 94 Tenn. 442. 


‘Tex.—Western Union Telegraph Co. 
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of June 18, 1910 the fact that the sender did not 
know of the stipulations on the telegraph blanks 
and did not use such blanks, but telephoned the 
message to the telegraph office, will not prevent him 
from being bound by .the stipulations.®°® 


[§ 201] (2) Addressee. 
telegraph company brought by the addressee of a 
message,®° it is ordinarily held that he is bound by 
the stipulations in the contract between the com- 
pany and the sender of the message to the same ex- 
tent as the sender,®! whether the action is in con- 


In an action against a 


v. Guitar, 295 S.W. 598, 116 Tex. 497; 
Lester v. Western Union Tel. Co., 19 
S.W. 256, 84 Tex. 313; Western Union 
Tel. Co. v. Culberson, 15 S.W. 219, 79 
Tex. 65; Western Union Telegraph 
Co. v. Vann, (Civ.App.) 288 S.W. 541 
[cit Cyc]; Western Union Telegraph 
Co. v. White, (Civ.App.) 149 S.W. 790; 
Western Union Tel. Co. v. Taber, 
(Civ.App.) 127 S.W. 268 [rev on other 
grounds 137 S.W. 106, 104 Tex. 272, 
34 L.R.A.N.S. 185]; Western Union 
Tel. Co. v. Hays, (Civ.App.) 63 S.W. 
171; Baldwin v. Western Union Tel. 
Co., (Civ.App.) 33 S.W. 890; Western 
Union Tel. Co. v. Terrell, 30 S.W. 70, 
10 Tex.Civ.App. 60; Western Union 
Tel. Co. v. Sanders, (Civ.-App.) 26 S.W. 
734; Western Union Tel. Co. y. Phil- 
lips, 21 S.W. 638, 2 Tex.Civ.App. 608. 


W.Va.—Dunham vy. Western Union 
Polesr anh Co., 102 S.E. 113, 85 W.Va. 


[a] Knowledge of stipulations im- 
material—An addressee’s knowledge 
or ignorance before the delivery of 
a message of a rule requiring a rep- 
etition of the message and the filing 
of a written claim for damages with- 
in a certain time is not material to 
the right to recover for delay. M. M. 
Stone & Co. v. Postal-Telegraph Co., 
Ce 762, 81 RI. 174,.29 L.R.A.N.S. 


[b] Limitation on delivery blank 
not binding.—A rule governing the 
transmission of a telegram, printed 
on a message as delivered, does not 
affect the addressee’s right to recov- 
er for delayed delivery, since, if the 
sender contracted without reference 
to a notice of the rule, the addressee 
was not affected, and, if the sender did 
so contract, the addressee was bound. 
McGehee v. Western Union Telegraph 
Co., 53 So. 205, 169 Ala. 109, Ann.Cas. 
1912B 512. 


[c] Where sender not bound.—(1) 
Where the sender of a message did 
not know of the stipulations on the 
company’s blank messages nor of the 
custom of the company with refer- 
ence thereto, and merely authorized 
an agent to send the telegram with- 
out authorizing him to sign the send- 
er’s name to a message written on the 
company’s. blanks, there was no 
agreement by the sendee to the stip- 
ulations on the blank used. Western 
Union. Telegraph Co. v. Timmons, 
(Tex.Civ.App.) 136 S.W. 1169. (2) 
Where neither the sender nor the ad- 
dressee of a cable message which a 
telegragh company has failed to 
transmit is shown to have entered 
into a stipulation with the original 
carrier, or with the company itself, 
limiting liability, or to have had any 
notice thereof, the sendee is not 
bound, although the blank on which 
the message was written contains 
stipulations of that nature. Freschen 
v. Western Union Telegraph ‘Co., 189 
N.Y.S. 649, 115 Misc. 289. 


_ Rule as to interstate messages ‘see 
infra notes 67, 68. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 201-203] 


tract or in tort.®? 


Interstate messages. 


the conditions.°°® 


[§ 203] c. Validity and Construction of Particu- 


62. Western Union Tel. Co. v. Van 
Cleave, 54 S.W. 827, 107 Ky. 464, 22 
Ky.L. 53, 92 Am.S.R. 366; Halsted v. 
Postal Tel. Cable Co., 120 App.Div. 
433, 104 N.Y.S. 1016 [aff 85 N.E. 1078, 
182° N.Y. 293; 027 Am:S:R.7 952, 19 0T. 


R.A.N.S. 1021]; Broom vy. Western 
Union Tel. Co., 51 S.E. 259, 71 S.c. 
506; Dunham v. Western Union Tel. 


Co., 102 S.H. 113, 85 W.Va. 425. 


[a] Distinction has been suggest- 
ed between actions based upon a 
wrongful act independent of any duty 
assumed under the contract and ac- 
tions based upon the negligent per- 
formance of a duty assumed by the 
contract, it being held, however, that 
in cases of the latter character, as in 
case of a negligent delay in delivery, 
the stipulations of the contract are 
binding upon, the addressee. Russell 
v. Western Union Tel. Co., 45 P. 598, 
57 Kan. 230. 


63. Webbe v. Western Union .Tel. 
Co., 48 N.E. 670, 169 Ill. 610, 61 Am. 
S.R. 207 [rev 64 Ill.App. 331]; La 
Grange v. Southwestern Tel. Co., 25 
La.Ann. 383, 1° Am/Hlectr.Cas. 59; 
Joshua L. Bailey & Co. v. Western 
Union Telegraph Co., 76 A. 736, 227 
Pa. 522, 19 Ann.Cas. 895; Tobin v. 
Western Union Telegraph Co., 23 A. 
324, 146 Pa. 375, 28 Am.S.R. 802; Wen- 
ner v. Western Union Tel. Co., 19 Pa. 
Dist. 1128; Baily v. Western Union 
Tel. Co., 18 Pa.Dist. 234; Harris v. 
Western Union Tel. Co., 9 Phila. (Pa.) 
88 (dictum). 


[a] That sender was addressee’s 
agent is immaterial. Wenner v. 
Western Union Tel. Co., 19 Pa.Dist. 
1128. 


64. Webbe v. Western Union Tel. 
Co., 48 N.E. 670, 169 Ill. 610, 61 Am.S. 
R. 207 [rev 64 Ill.App. 331]. 


[a] Assent required.—In an ac- 
tion by the addressee of a message 
the condition is not binding unless 
assented to by him notwithstanding 
he had knowledge of the condition. 
Webbe v. Western Union Tel. Co., 48 


‘N.E. 670, 169 Ill. 610 [rev 64 Ill.App. 


33T]. 

65. Webbe v. Western Union Tel. 
Co., supra; La Grange v. Southwest- 
ern Tel. Co., 25 La.Ann. 383, 1 Am. 
Electr.Cas. 59. 


66. Webbe v. Western Union Tel. 
Co., 48 N.E. 670, 169 Ill. 610, 61 Am.S. 
R. 207 [rev 64 Ill.App. 331]; Western 
Union Tel. Co. v. Dubois, 21 N.E. 4, 128 
Tll. 248, 15 Am.S.R. 109; Western Un- 
ion Tél. Co. v. Longwill, 21 P, 339, 5 
N.M. 308; Tobin v. Western Union Tel. 
Co., 23 A. 324, 146 Pa. 375, 28 Am.S.R. 


802; New York, etc., Printing Tel. Co. 


v. Dryburg, 35 Pa. 298, 78 Am.D. 338; 
[62 C. J.—12] 


It is the rule in some jurisdic- 
tions, however, that the addressee is not bound by 
such stipulations®® unless he assented thereto,** al- 
though he may have had knowledge thereof,*® and 
that he is not bound when he sues in tort.°¢ 


Under the act of congress 
of June 18, 1910 the addressee of a telegram is bound 
by the terms and conditions on the telegraph blank 
used by the sender,®? even where he sues in tort.®8 


[§ 202] (3) Third Person. Where a third person, 
neither the sender nor the addressee, is allowed to 
maintain an action on the contract for the transmis- 
sion of the message on the theory that such contract 
was made for his benefit, he is, of course, bound by 
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lar Conditions and Stipulations—(1) Limitation of 
Liability for Repeated and Unrepeated Messages— 


Telegraph companies have, in the 


past, generally contracted with the sender of a mes- 
sage that if he desired that the message should be 
repeated, that is, telegraphed back to the originat- 
ing office for comparison,’® an additional charge 
would be made for such extra service, and that the 
company would not be liable for mistakes or delays 
in the transmission or delivery or for nondelivery 
of any unrepeated message beyond the amount re- 
ceived for sending the same. 
this stipulation with regard to intra-state messages 
the authorities are divided,™! some holding it to be 
reasonable and, when assented to by the sender, to 


As to the validity of 


relieve the company of liability beyond the amount 


Harris v. Western Union Tel. Co., 9 
Phila. (Pa.) 88 (dictum). 


[a] In Indiana.—(1) Under a stat- 
ute providing that telegraph compa- 
nies shall be liable for special damag- 
es through the negligence of their 
servants in receiving, copying, or 
transmitting dispatches, no stipula- 
tion contained in the telegraph blank 
that a message must be repeated to 
render the company liable for mis- 
takes and delay can deprive addres- 
see of his right of action under such 
statute for special damages for neg- 
ligence. Western Union Telegraph 
Co. v. Dodd, 53 N.E. 194; Western Un- 
ion Tel. Co. v. Fenton, 52 Ind. 1. (2) 
Similarly, a stipulation barring re- 
covery unless a claim be made in 
writing within sixty days cannot de- 
prive addressee suing under the stat- 
ute of his action. Western Union 
Tel. Co. v. McKibben, 14 N.E. 894, 114 
Ind. 511. 


67. U.S.—Western Union Tele- 
graph Co. v. Czizek, 44 S.Ct. 328, 264 
U.S. 281, 68 L.Ed. 682 [rev 286 F. 
478]; Gardner vy. Western Union Tel- 
egraph Co., 231 F. 405, 145 C.C.A. 399. 


D.C.—Western Union Telegraph Co. 
eeent 42 App.D.C. 398, L.R.A.1915B 


Iowa.—Klotz v. Western Union Tel- 
eopep 8 Co., (175, NW. 825, 187 lowa 
o . 


Miss.—Western Union Telegraph 
ae v. Bourn, 84 So. 143, 122 Miss. 


Mo.—Kerns v. Western Union Tel- 
egraph Co., (App.) 198 S.W. 1132. 


Tenn.—Leedy v. Western, Union 
Tel. Co., 172 S.W. 278, 130 Tenn. 547. 


68. Western. Union Tel. Co. v. 
Dant, 42 App.D.C. 398, L.R.A.1915B 
685; Frederick v. Western Union Tel- 
egraph Co., 179 N.W. 934, 189 Iowa 
1338; Western Union Tel. Co. v. 
Bourn, 84 So. 143, 122 Miss. 67; Thos. 
G. Hardie & Co. v. Western Union Tel- 
coreph Coes t28 ¥S.1'500;7- 190) N.C. 


Western Union 
Sherrill v. West- 
14 S.E. 94, 109 


69. Whitehill v. 
Tel. Co., 136 F. 499; 
ern Union Tel. Co., 


N.C. 527. 
70. See cases infra this note. 
[a] “Repeated” dofined.—(1) The 


term as applied to telegraph messages 
is well known to the art (Western Un- 
ion Tel. Co. v. Dant, 42 App.D.C. 398, 
403) (2) and is held to mean “tele- 
graphed back to the originating office 
for comparison” (Bennett v. West- 
ern Union Tel. Co., 2 N.Y.S. 365). (3) 
“Telegraphed back to the sending of- 


stipulated’? except in cases of willful misconduct 


fice for comvarison.” Dettis v. West- 
ern Union Telegraph Co., 170 N.W. 
334, 338, 141 Minn. 361. 


71. See cases infra notes 72-75. 


_ 72. U.S.—Primrose v. Western Un- 
ion Tel. Co., 14 S.Ct. ‘1098, 154 U.S. 
1, 38 L.Ed. 883; Friedlander v. Post- 
al-Telegraph Cable Co., 271 F. 954; 
Box. v. Postal Tel.-Cable Co., 165 F. 
138, 91 “CC VA. 172;°28 LA R-ACNIS 5663 
Western Union Tel. Co. v. Coggin, 68 
F. 137, 15 C.C.A. 231; White v. West- 
ern Union Tel. Co., 14 F. 710, 5 Mc- 
Crary 103. 


N 

Cal.—Union Const. Co. v. Western 
Unione Tels, Cou 22544242 el Gomealy 
298; Coit v. Western Union Tel. Co., 
63 P. 83, 130 Cal. 657, 80 Am.S.R: 153, 
53 L.R.A. 678; Hart v. Western Un- 
ion Tel. Co., 6 P. 637, 66 Cal. 579, 56 
Am.R. 119. 


Md.—U. S. Telegraph Co. v. Gilder- 
sleve, 29 Md. 232, 96 Am.D. 519. 


Mass.—Wheelock v. Postal Tel. Ca- 
ble-Co., 83 N.B. 313, 197 Mass. 119, 14 
Ann.Cas. 188; Clement v. Western 
Union Tel. Co., 137 Mass. 463; Grin- 
nell v. Western Union Tel. Co., 113 
Mass. 299, 18 Am.R. 485; Redpath v. 
Western Union Tel. Co., 112 Mass. 
71, 17 Am.R. 69; Ellis v. American 
Tel. Co., 13 Allen 226. 


Mich.—Jacob v. Western Union Tel. 
Co., 98 N.W. 402, 135 Mich. 600; Bir- 
kett v. Western Union Tel. Co., 61 N. 
W. 645, 103 Mich. 361, 50 Am.S.R. 374, 
33 L.R.A. 404; Western Union Tel. 
Co. v. Carew, 15 Mich. 525. 


N.Y.—Weld v. Postal Telegraph Ca- 
DIE2CO.1,03~ NE. 695i OneIN ee os 
Halsted v. Postal Tel. Cable Co., 85 
N.E. 1078, 193 N.Y. 293, 127 Am.S.R. 
952,19 TL. RVA.N.S. 10215) Kileyr ve 
Western Union Tel. Co., 16 N.E. 75, 
109 N.Y. 231; Breese v. U. S.. Tele- 
graph Co., 48 N.Y. 132, 8 Am.R. 526; 
Monsees v. Western Union Tel. Co., 
111 N.Y.S. 53,127 App.Div. 289; Ayres 
v. Western Union Tel. Co., 72 N.Y.S. 
634, 65 App.Div. 149; De Rutte v. New 
York, Albany and Buffalo Electric 
Magnetic Tel. Co., 1 Daly 547, 30 
How.Pr. 403; Riley v. Western Un- 
jon Tek, Cosi 28 NiyY-S. 581, 8" Mise. 
217; Altman v. Western Union Tel. 
Co., 84 -N.Y.S. 


Okl.—Western Union Telegraph Co. 
v. Dobyns, 138 P. 570, 41 Okl. 403 
(under the law in force in Indian 
Territory). 

R.I.—M. M. Stone & Co. v. Postal- 
Telegraph Co., 76 A. 762, 31 R.I. 174, 
29 L.R.A.N.S. 795. 


Eng.—MacAndrew v. Electric Tel. 
cre 17 C.B. 3, 84 E.C.L. 3,.139 Reprint 
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or gross negligence,?* while others, and an undoubt- 
ed numerical majority, are to the effect that, as ap- 
plied to a ease in which the telegraph company 
through its servants has been guilty of even ordi- 
nary negligence, the stipulation is contrary to pub- 


Ont.—Baxter v. Dominion Tel. Co., 
37 U.C.Q.B. 470. 


[a] In Missouri—(1) Formerly a 
telegraph company was not permit- 
ted to limit its liability for the neg- 
ligent mistakes of its servants on un- 
repeated messages to the amount re- 
ceived for sending them. Reed v. 
Western Union Tel. Co., 37 S.W. 904, 
135 Mo. 661, 58 Am.S.R. 609, 34 L.R.A. 
492 [overr Wann v. Western Union 
Tel. Co., 37 Mo. 472, 90 Am.D. 395]. 
(2) However, in view of the Public 
Service Commission Law and the sim- 
ilarity of its provisions subjecting 
companies to the control of the Pub- 
lic Service Commission to provisions 
of the Interstate Commerce Act as 
amended by the act of June 18, 1910, 
and the similarity in the rules as to 
elassification of services, and the 
charging of rates corresponding to 
such classification, it was later decid- 
ed that a telegraph company is en- 
titled to limit its liability for negli- 
gent failure to transmit or deliver an 
intra-state telegram by the printed 
stipulations on the back of the form 
on which a message is written. Kau- 
mans v. Western Union Telegraph 
Co. (App.) 272 S.W. 1058. (3) For un- 
der this statute telegraph corpora- 
tions may classify intra-state mes- 
sages into repeated and unrepeated 
classes, with assumption of a differ- 
ent liability for each class, subject 
to the other provisions of the Public 
Service Commission Law, and the 
Supervisory powers of the commis- 
sion conferred by it, and these limi- 
tations of liability are lawful, being 
inherent parts of the rates. State ex 
rel. Western Union Telegraph Co. v. 
Public Service Commission, 264 S.W. 
669, 304 Mo. 505, 35 A.L.R. 328. (4) 
Where a telegraph company had filed 
a schedule of rates, containing limi- 
tations of liability which had not been 
found unlawful, an order of the Pub- 
lic Service Commission forbidding the 
use of blanks containing any refer- 
ence to limitations of liability cannot 
be sustained. State ex rel. Western 
Union Telegraph Co. v. Public Serv- 
ice Commission, supra. 


[b] In West Virginia the court, 
although expressing the opinion that 
the weight of authority was in ‘sup- 
port of the validity of the stipulation, 
refused definitely to decide this ques- 
tion, holding that the stipulation if 
valid applied only to errors which 
could be prevented by a repetition of 
the message and that it did not cover 
a total failure to transmit or deliver. 
Beatty Lumber Co. v. Western Un- 
ion Tel. Co., 44 S.H. 309, 52 W.Va. 410. 


Errors which repetition would not 
have prevented see infra § 205. 


73. See infra § 204. 


74. Ala.—American Union Tel. Co. 
v. Daughtery, 7 So. 660, 89 Ala. 191. 


Ariz.—Stiles v. Western Union Tel. 
Cond Priwl2, 72) Ariz...308. 


Ark.—Western Union Tel. Co. v. 
Short, 14 S.W. 649, 58 Ark. 434, 9 L. 
R.A. 744. 


Colo.—Western Union Tel. Co. v. 
Graham, 1 Colo. 230, 9 Am.R. 136. 


Fla.—Western Union Tel. Co. v. 
Milton, 43 So. 495, 53 Fla. 484, 125 
Am.S.R. 1077, 11 L.R.A.N.S. 560. 


Ga.—Western Union Tel. Co. v. 
Blanchard, 68 Ga. 299, 45 Am.R. 480. 


~ 
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Idaho.—Strong v. 
Telegraph Co., 109 P. 910, 18 Idaho 
389, 30 L.R.A.N.S. 409, Ann.Cas.1912A 
5 


Ill.— Western Union Tel. Co, v. Ty- 
ler, 74 Ill. 168, 24 Am.R. 279; Tyler 
v. Western Union Tel. Co., 60 Ill. 421, 
14 Am.R. 38. 


Ind.—Western Union Tel. Co. v. 
Meredith, 95 Ind. 93; Western Union 
Tel. Co. v. Adams, 87 Ind. 598, 44 Avh. 
Rep. 776; Western Union Tel. Co. v. 
Fenton, 52 Ind. 1; Western Union 
Tel. Co. v. Meek, 49 Ind. 53; Central 
Union Tel. Co. v. Swoveland, 42 N.H. 
1035, 14 Ind.App. 341. 


Iowa.—Harkness vy. Western Union 
Tel. Co., 34 N.W. 811, 73 Iowa 190, 5 
Am.S.R. 672; Manville v. Western 
Union Tel. Co., 37 Iowa 214, 18 Am. 
R. 8; Sweatland v. Illinois, etc., Tel. 
Co.,:27 Iowa 433, 1 Am.R. 285. .See 
also Sweatland v. Illinois and Mis- 
sissippi Tel. Co., 27 Iowa 433, 1 Am. 
R. 285 (holding the stipulation valid 
where an error in transmission is due 
to atmospheric causes). 


Kan.—Shawnee Milling Co. v. Post- 
al Telegraph Cable Co., 166 P. 493, 101 
Kan. 307, L.R.A.1917F 844; Western 
Union Tel. Co. v. Crall, 17 P. 309, 38 
Kan. 679, 5 Am.S.R. 795. 


Ky.—Western Union Tel. Co. v. EHu- 
banks, 38 S.W. 1068, 100 Ky. 591, 18 
Ky.L. 995, 66 Am.S.R. 361, 36 L.R.A. 
711; Smith v. Western Union Tel. Co., 
83 Ky. 104, 7 Ky.L. 22, 4 Am.S.R. 126. 
But see Camp v. Western Union Tel. 
Co., 1 Metc. 164, 71 Am.D. 461 (hold- 
ing that such a provision is reason- 
able and binding upon a sender with 
notice of it). 


La.—La Grange v. Southwestern 


Tel. Co., 25 La.Ann. 383; Weiler v. 
Postal Tel. Cable Co., 7 La.A. (Or- 
leans) 55. 


Me.—Ayer v. Western Union Tel. 
Co., 10 A. 495, 79 Me. 493, 1 Am.S.R. 
353; Bartlett v. Western Union Tel. 
Co., 62 Me. 209, 16 Am.R. 4387. 


Minn.—Treadway v. Western Union 
Tel. Co., 158 N.W. 247, 133 Minn. 252. 


Miss.—Western Union Telegraph 
Co. v. Bassett, 71 So. 750, 111 Miss. 
468; Postal Tel., etc., Co. v. Wells, 
35 So. 190, 82 Miss. 733; Western Un- 
ion Tel. Co. v. Goodbar, 7 So. 214. 


Neb.—Kemp v. Western Union Tel. 
Co., 44 N.W. 1064, 28 Neb. 661, 26 Am. 
S.R. 363. But see Becker v. Western 
Union. Tel. Co., 7 N.W. 868, 11 Neb. 87, 
38 Am.R. 3856 (holding that such a 
stipulation is reasonable and valid if 
brought home to the sender, except 
for gross negligence or wilful mis- 
conduct). 


N.M.—Western Union. Tel. 
Longwill, 21 P. 339, 5 N.M. 308. 


N.C.—Williamson v. Postal Tel. Ca- 
ble Co., 65 S.E. 974, 151 N.C. 223; 
Sherrill v. Western Union Tel. Co., 21 
S.H. 429, 116 N.C. 655; Brown v. Post- 
al ‘Tel? Co, U6"S.,B. Uo edit N-Cy 187, 
32 Am.S.R. 7938, 17 L.R.A. 648. 


Ohio.—Western Union Telegraph 
Co. v. Edminston, 143 N.E. 529, 110 
OhioSt. 139; Western Union Tel. Co. 
Ms idem 37 OhioSt. 301, 41 Am. 

. oO . 


Okl.—Blackwell Milling, ete., Co. v. 
Western Union Tel. Co., 89 P. 235, 17 
Okl. 376, 10 Ann.Cas. 855. 
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lic policy and void,"* particularly where such com- 
panies are declared by constitution or statute to 
be common earriers.7° 1 
lation has been held valid except as against gross 
negligence or willful misconduct, it will be strictly 


Even where such a stipu- 


Tenn.—Pepper v. Western Union 
Tel. Co., 11 S.W. 783, 87 Tenn. 554, 10 
Am.S.R. 699, 4 L.R.A. 660; Marr Vv. 
Western Union Tel. Co., 3 S.W. 496, 
85 Tenn. 529. 


Tex.—Postal Tel.-Cable Co. v. Sun- 
set Constr. Co., 114 S.W. 98, 102 Tex. 
148 [rev on other grounds (Civ.App.) 
109 S.W. 265]; Western Union Tel. 
Co. v. Broesche, 10 S.W. 734, 72. Tex. 
654, 13 Am.S.R. 848; Gulf, etc., R. Co. 
v. Wilson, 7 S.W. 6538, 69 Tex. 739; 
Womack v. Western Union Tel. Co., 
58 Tex. 176, 44 Am.R. 614; Western 
Union Tel. Co. v. Neill, 57 Tex. 283, 
44 Am.R. 589; Western Union Tele- 
graph Co. v. Ferguson Bros., (Civ. 
App.) 209 S.W. 446; Western Union 
Telegraph Co. v. Smith, 130 S.W. 622, 
61 Tex:Civ.App. 531; Western Union 
Telegraph Co. v. Robertson, 126 S.W. 
629, 59 Tex.Civ.App. 426; Western 
Union Tel. Co. v. Bennett, 124 S.W. 
151, 58 Tex.Civ.App. 60; Western Un- 
jon Tel. Co. v. Norris, 60 S.W. 982, 
25 Tex.Civ.App., 43; Western Union 
Tel. Co. v. Tobin, (Civ.App.) 56 S.W. 
540; Western Union Tel. Co. v. Hines, 
54 S.W. 627, 22 Tex.Civ.App. 315; 
Western Union Tel. Co. v. Odom, 52 
S.W. 632, 21 Tex.Civ.App. 537; Mitch- 
ell v. Western Union Tel. Co., 33 S.W. 
1016, 12 Tex.Civ.App. 262; Western 
Union Tel. Co. v. Nagle, 32 S.W. 707, 
11 Tex.Civ.App. 539. 


Utah.—Wertz v. Western Union 
Tel. Co., 27 P. 172, 7 Utah 446, 13 L.R. 
Az 520. 


Vt.—Gillis v. Western Union Tel. 
Co., 17 A. 736, 61 Vt. 461, 15 Am.S.R. 
917, 4 L.R.A. 611. 


Wis.—Fox v. Postal Tel. Cable Co., 
120 N.W. 399, 138 Wis. 648, 28 L.R.A. 
N.S. 490; Thompson v. Western Un- 
ion Tel. Co., 25 N.W. 789, 64 Wis. 531, 
54 Am.R. 644; Candee v. Western Un- 
ion Tel. Co., 34 Wis. 471, 17 Am.R. 
452; Hibbard v. Western Union Tel. 
Co., 33 Wis. 558, 14 Am.R. 775. 


[a] Walid for mere errors in trans- 
mission.—A stipulation, so far as it 
relieves a telegraph company from 
negligence in not delivering or trans- 
mitting an unrepeated message, can- 
not be enforced, but for mere errors 
or mistakes in transmission such a 
stipulation is lawful and reasonable. 
Western Union Telegraph Co, yv. Ben- 
nett, 124 S.W. 151, 58 Tex.Civ.App. 60. 


[b] In Pennsylvania.—(1) The 
rule is that no stipulation on a tele- 
graph blank which exempts the tele- 
graph company from the consequenc- 
es of its own negligence is valid 
(Bailey & Co. v. Western Union Tele- 
graph Co., 76 A. 736, 227 Pa. 622, 19 
Ann.Cas. 895, 43 L.R.A.N.S. 502), (2) 
although an earliér case upheld the 
stipulation as to the limitation of 
liability for unrepeated messages 
(Passmore v. Western Union Tel. Co., 
19. Pa. 238). 


75. Western Union Tel. Co. v. Eu- 
banks, 38 S.W. 1068, 100 Ky. 591, 18 
Ky.L. 995, 66 Am.S.R. 361, 36 L.R.A. 
711; Postal Tel., etc., Co. v. Wells, 
85 So. 190, 82 Miss. 733; Blackwell 
Milling, ete, Co. v. Western Union 
Tel. Co., 89 P. 235, 17 Okl. 376, 10 Ann. 
Cas. 855; Lothian v. Western Union 
Tel. Co., 126 N.W. 621, 25 S.D. 319. 


Telegraph company as common car- 
rier see supra § 13. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 
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construed’® and, where it specifically mentions only 
certain grounds of liability, it will not be extended 
so as to include others not within the terms of the 
stipulation.77 For the same reason that a telegraph 
company could not, in most jurisdictions, limit. its 
lability for negligence to the amount received for 
sending the message, it is also held that as against 
negligence it cannot limit its liability to a definite 
sum in excess of this amount,’® such as ten times 
the amount or any other multiple thereof.7® 


Under the act of congress 
of June 18, 1910, which has been held to have given 


Interstate messages. 


76. Fleischner v. Pacific Postal 
Tel. Cable Co., 55 F. 738 [aff 66 F. 899, 
PERC CrAS £66] s “itinion Const... Co. Vv. 
Western Union Tel. Co., 125 P. 242, 
163 Cal. 298. 


Stipulation held valid as against 
gross negligence see infra § 204. 


77. Baldwin v. U. S. Telegraph Co., 
54 Barb. (N.Y.) 505, 6 Abb.Pr.N.S. 
405; Sprague v. Western Union Tel. 
Co., 6 Daly 200 [aff 67 N.Y. 590]; Bry- 
ant v. American Tel. Co., 1 Daly (N. 
Y.) 575; Beatty Lumber Co. v. West- 
ern Union Tel. Co., 44 S.E. 309, 52 W. 
Va. 410. 


[a] Tlustrations.—(1) A total 
failure to transmit and deliver is not 
within a stipulation against ‘‘delays, 
errors and remissness.” Baldwin v. 
U. S. Telegraph Co., 54 Barb. (N.Y.) 
505, 6 Abb.Pr.N.S. 405. (2) A_ total 
failure to transmit is not within a 
stipulation against “mistake or delay 
in the transmission or delivery, or a 
non-delivery.” Sprague v. Western 
Union Tel. Co., 6 Daly 200 [aff 67 N.Y. 
590]. (3) A delay in delivery is not 
within a stipulation against mistakes 
or delays in the “transmission” of 
messages. Bryant v. American Tel. 
Gos. 1-Daly-CN.Y.)- 575. — (4) As total 
failure to transmit is not within the 
application of a stipulation against 
“mistakes or delays in the transmis- 
sion or delivery, or for non-delivery.” 
Beatty Lumber Co. v. Western Union 
Tel. Co., 44 S.E. 309, 52 W.Va. 410. 


78. See cases infra this note. 


[a] Limitation to fifty dollars.— 
A stipulation on a telegraph blank 
limiting damages for a delay to fifty 
dollars is ineffectual since the com- 
pany cannot stipulate against its own 
negligence. Western Union Tele- 
graph Co. v. Hearn, 161 S.W. 1025, 
110 Ark. 176, Ann.Cas.1915D 378. 


[b] Stipulations fixing value of 
messages.—(1) Under a statute pro- 
viding that “persons and corporations 
engaged in the business of transmit- 
ting messages by telegraph lines are 
common carriers, and as such shall 
serve all persons, without discrimina- 
tion . . . for reasonable compen- 
sation; and every contract, notice or 
condition stipulating for exemption 
from liability for the consequences of 
neglect shall be void,” and another 
statute declaring that a telegraph 
company shall be liable in a civil ac- 
tion at the suit of the party injured 
for all damages sustained by reason 
of its neglect or omission, an agree- 
ment limiting the liability of a tele- 
graph company by fixing the value 
of 2 message, although not a total ex- 
emption, is void, for the rules sus- 
taining a valuation provision in con- 
tracts for transportation by carriers 
do not apply to contracts attempting 
to limit liability of a telegraph com- 
pany by an agreement fixing the value 
of a message. Tredway v. Western 
Union Telegraph Co., 158 N.W. 247, 
133 Minn. 252. (2) A telegraph com- 
pany is not entitled to limit its lia- 
bility for negligence in the transmis- 


TELEGRAPHS AND TELEPHONES 


sion of a message to fifty dollars; un- 
less a greater value is given and a 
higher rate paid. Rhyne v. Western 
Union Telegraph Co., 80 S.B. 152, 164 
N.C. 394. (3) A provision printed on 
a telegraphic blank to the effect that 
the company shall not be liable for 
damages for nondelivery of message, 
whether caused by negligence of its 
Servants or otherwise, beyond the 
sum of fifty dollars, is in conflict with 
Comp. St. (1921) 4951, a statute 
making telegraph companies liable 
for mental anguish. Western Union 
Telegraph Co. v. Hankins, 230 P. 857, 
104 Okl. 111. 


79. Iowa.—Harkness v. Western 
Union Tel. Co., 34 N.W. 811, 73 Iowa 
190, 5 Am.S.R. 672. . 


Ky.—Western Union Tel. Co. v. 
Eubanks, 38 S.W. 1068, 100 Ky. 591, 
ee es 995, 66 Am.S.R. 361, 36 L.R. 


Me.—Fowler v. Western Union Tel. 
(ee 15 A. 29, 80 Me. 381, 6 Am.S.R. 


Minn.—Tredway v. Western Union 
Tel. Co., 158 N.W. 247, 183 Minn. 252. 


N.C.—Rhyne v. Western Union Tel. 
Co., 80 S.E. 152, 164 N.C. 394. 


Okl.—Western Union Tel. Co v. 
Hankins, 230 P. 857, 104 Okl. 11. 


Tex.—Western Union Tel. Co. v. 
Neill, 57 Tex. 2838, 44 Am.R. 589. 


Wis.—Fox v. Postal Tel. Cable Co., 
120 N.W. 399, 138 Wis. 648, 28 L.R.A. 
N.S. 490. 


g0. Western Union Tel. Co. v. 
Priester, 48 S.Ct. 234, 276 U.S. 252, 72 
L.Ed. 555 [rev 111 So. 199, 21 Ala. 
App. 587, cert den 111 So. 200, 215 Ala. 
435]; Postal Telegraph-Cable Co. v. 
Warren Goodwin Co., 40 S.Ct. 69, 251 
U.S. 27, 64 L.Ed. 118; Western Union 
Telegraph Co. v. Petteway, 94 S.E. 
1032, 21 Ga.App. 725; Western Union 
Tel. Co. v. Chas. C. Brent & Co., 230 
SW. 921, 191 Ky. 503. 


81. Western Union Tel. Co. Vv. 
Priester, 48 S.Ct. 234, 276 U.S. 252, 72 
L.Ed. 555 [rev 111 So. 199, 21 Ala. 
App. 587, cert den 111 So. 200, 215 Ala. 
435]; H. B. Williams v. Western Un- 
ion Telegraph Co., 203 F. 140; West- 
ern Union Tel. Co. v. Petteway, 94 
S.E. 1032, 21 Ga.App. 725. 


[a] Reasonable rates for wunre- 
peated messages may be established 
by the telegraph company under this 
act. Western Union Tel. Co. v. 
Priester, 48 S.Ct. 234, 276 U.S. 252, 72 
L.Ed. 555 [rev 111 So. 199, 21 Ala.App. 
587, cert den 111 So. 200, 215 Ala. 435]. 


Right to fix rates and regulation 
thereof see supra §§ 104-120. 


82. Western Union Tel. Co. v. 
Czizek, 44 S.Ct. 328, 264 U.S. 281, 68 
L.Ed. 682; Western Union Tel. Co. v. 
Esteve Bros. & Co., 41 S.Ct. 584, .256 
U.S. 566, 65 L.Ed. 1094 [rev 268 F. 22, 
cert gr 41 S.Ct. 18, 254 U.S. 624, 65 L. 
Ed. 444]; Western Union Tel. Co. v. 
Southwick, 41 S.Ct. 446, 255 U.S. 565, 
66 L.Ed. 788 [rev without op (Tex.) 
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to telegraph companies the right to classify mes- 
sages into repeated and unrepeated classes*® and to 
allow different reasonable rates for such different 
classes of messages,’! the United States supreme 
court has decided that a telegraph company, provid- 
ing one rate for unrepeated interstate messages and 
another and higher rate for those repeated, may 
stipulate for a reasonable limitation of its responsi- 
bility when the lower rate is paid,®? and that is, of 
course, the rule as to interstate messages general- 
ly;8* however, there were decisions in state courts, 
before the definition of this doctrine by the United 


214 S.W. 987, on authority of Postal 
Telegraph Cable Co, v. Warren-Good- 
win Lumber Co., 40 S.Ct. 69, 251 U.S. 
27, 64 L.Ed. 118 (rev 77 So, 601, 116 
Miss. 660) ]. 


[a] Self protection to company 
sanctioned by the courts is a valua- 
tion of the message with liberty to 
the sender to fix a higher value by 
paying more for it. Western Union 
Tel.’ Co. v,72Czizek, 44 S.Cti 328, 264 
U.S. 281, 68 L.Ed. 682. 


_[b] Limitation of company’s lia- 
bility is inherent part of rate from 
which the telegraph company can no 
more depart than it can depart from 
the amount charged for the service 
rendered and under the Interstate 
Commerce Act the telegraph company 
is subjected, as to its interstate busi- 
ness, to the rule of equality and uni- 
formity of rates. Western Union 
Tel. Co. v. Esteve Bros. & Co., 41 S. 
Ct. 584, 256 U.S. 566, 65 L.Hd. 1094. 


[c] Not dependent on validity of 
alternative provision.—Even if the 
limitation of liability of a telegraph 
company for error in the transmission 
of a repeated message is invalid, be- 
cause there is no rate on file at which 
a message can be transmitted with- 
out limitation of liability, that fact 
does not invalidate the limitation of 
the telegraph company’s liability for 
the transmission of an unrepeated 
message to the amount of the toll re- 
ceived by it. Western Union Tele- 
graph Co. v. Esteve Bros. & Co., 41 
S.Ct. 584, 256 U.S. 566, 65 L.Ed. 1094 
[rev 268 F. 22, cert gr 41 S.Ct. 18, 254 
U.S. 624, 65 L.Ed. 444]. 


83. U.S.—H. B. Williams v. West- 
ern Union Telegraph Co., 203 F. 140. 


Ala.—Western Union, Tel. Co. v. 
Bashinsky, Case & Co., 117 So. 289, ° 


217 Ala. 661. 


Colo.—Ryan v. Colorado Postal Tel- 
egraph Cable Co., 195 P. 645, 69 Colo. 


542 
D.C.—Western Union Tel. Co. v. 
Dant, 42 App.D.C. 398, L.R.A.1915B 


685, Ann.Cas.1916A 1132. 


Ga.—Western Union Tel. Co. v. 
Pitteway, 94 S.E. 1032, 21 Ga.App. 725. 


Iowa.—Frederick v. Western Union 
Telegraph Co., 179 N.W. 934, 189 Iowa 
1338; Klotz v. Western Union Tele- 
srapl Co., 175 N.W. 825, 187 Iowa 
1355. 3 


Kan.—Kippel v. Western Union Tel. 
Co., 186 P. 9938, 106 Kan. 6; Kirsch 
v. Postal Telegraph Cable Co., 164 P. 
267, 100 Kan. 250. 


Ky.—wWestern Union Tel. Co. v. 
Chas. C. Brent & Bros., 230 S.W. 921, 
191 Ky. 503; Merriweather v. West- 
ern Union Tel. Co., 210 S.W. 190, 183 
Ky. 710;, Western Union Tel. Co. v. 
Lee, 192 S.W. 70, 174 Ky. 210, Ann. 
Cas.1918C 1026. 


Miss.—Western Union Tel. Co. v. 
Thompson, 86 So. 273, 123 Miss. 441; 
Western Union Tel. Co. v. Norman, 
83 So. 465, 121 Miss. 128. 
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States supreme court, contrary to the rule as now 
Moreover, the limitation of its liability 
for unrepeated interstate messages to a certain 
amount is an effective limitation of the whole la- 
bility of the company,®® and it has been held to 
extend to a default of its implied duty to inform 
the sender of its inability to deliver a message.®® 
However, it has been held that this limitation of 
the company’s liability is not applicable to forged 
or bogus telegrams,’? which are not adopted or rat- 
ified by the one in whose name they were sent;*® 
and it has also been held that a repetition of the 
message at the instance of the addressee will inure 
to the benefit of the sender so as to bring him with- 
in the stipulation that the company would be liable 


settled.®4 


® 

Mo.—Brewer v. Postal Telegraph 
Cable Co., 223 S.W. 949, 204 Mo.App. 
275 [cert den 41 S.Ct. 15, 254 U.S. 647, 
65 L.Ed. 455]; Poor v. Western Un- 
ion Tel. Co., 196 S.W. 28, 196 Mo.App. 
557; Jacobs v. Western Union Tele- 
acaph Co., 196 S.W. 31, 196 Mo.App. 


Nev.—Postal Telegraph Cable Co. 
v. Howe, 211 P. 358, 46 Nev. 239. 


N.C.—Askew v. Western Union Tel- 
egraph Co., 93 S.E. 773, 174 N.C. 261; 
Meadows v. Postal Telegraph Cable 
Co., 91 S.E. 1009,'173 N.C. 240. 


Okl.—Western Union Telegraph Co. 
v. Kaufman, 162 P. 708, 62 Okl. 160; 
Western Union Telegraph Co. v. Orr, 
158 P. 1139, 60 Okl. 39; Western Un- 
ion Telegraph Co. v. Bank of Spencer, 
156 P. 1175, 538 Okl. 398. 


Pa.—Strause Iron Co. v. Western 
Union Tel. Co., 23 Pa.Dist. 291. 


*$.C.—Hartness v. Western Union 
Tel Co; 99eS.) 159, .112 S.Co 1h, 


Tex.—Western Union Tel. Co. v. 
Jacobs, 280 S.W. 733; Western Un- 
ion Telegraph Co. v. McDavid, (Civ. 
App.) 219 S.W. 853. 


Va.—H. W. Wilson & Sons v. Postal 
Telegraph Cable Co., 95 S.E. 436, 122 
Va. 675; Boyce v. Western Union Tel. 
Go.; 89;S.B. 106,119 Va. 14. 


W.Va.—Dunham vy. Western Union 
Tel. Co., 102 S.B. 113, 85 W.Va. 425. 


[a] Particular limitations held to 
be reasonable and valid.—(1) A con- 
dition in a contract with the sende. 
of an inters.ate message against lia- 
bility for mistakes or delays in trans- 
mission or delivery or for nondelivery 
caused by negligence of company’s 
servants or otherwise beyond fifty 
dollars, at which telegram is thereby 
valued, unless a greater value is writ- 
ten thereon when offered and an ad- 
ditional sum paid or agreed to be 
paid, based on such value equal to 
one-tenth of one per cent thereof, is a 
reasonable regulation. Dunham y. 
Western Union Telegraph Co., 102 S. 
BH. 113, 85' W.Va. 425. (2) A provi- 
sion that a company receiving an un- 
repeated interstate message will not 
be liable for mistakes in transmission 
for more than the amount received 
from the sender is reasonable and en- 
forceable. Boyce v. Western Union 
Telegraph Co., 89 S.E. 106, 119 Va. 14. 
(3) A rule of a telegraph company 
limiting its liability on account of de- 
lay in delivery of interstate message 
to the amount received for the same 
is valid and binding. Klippel v. 
Western Union Telegraph Ca., 186 P. 
993, 106 Kan. 6. 


84 Ala.—Western Union  Tele- 
graph Co. v. Anniston Cordage Co., 59 
So. 757, 6 Ala.App. 351. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the message.°° 


Ark.—Harris v. Western Union Tel- 
egraph Co., 206 S.W. 52, 136 Ark. 63; 
Des Arce Oil Mill v. Western Union 
Telegraph Co., 201 S.W. 273, 132 Ark. 
3835; Western Union Telegraph Co. v. 
Alford, 161 S.W. 1027, 110 Ark. 379, 
50 L.R.A.N.S. 94. 


Ill.— Bowman & Bull Co. v. Postal 
Telegraph-Cable Co., 124 N.E. 851, 290 
Ill. 155 [cert den 40 S.Ct. 342, 251 U. 
S. 562, 64 L.Ed. 415 and cit Cyc]. 


N.C.—Young y. Western Union Tel- 
egraph Co., 84 S.H. 45, 168 N.C. 36; 
Williamson y. Postal Telegraph Co., 
65 S.E. 974, 151 N.C. 223. 

Tex.—Western Union Telegraph Co. 
v. Bailey, 196 S.W. 516, 108. Tex. 427 
{refusing error (Civ.App.) 184 S.W. 


519]; Western Union Tel. Co. v. 
Schoonmaker, (Civ.App.) 181 S.W. 
263; Bailey v. Western Union Tele- 


graph Co., (Civ.App.) 171 S.W. 839. 


85. Western Union Tel. Co. v. 
Priester, (48S. Cts 23472116 sso coe, 
72 L.Ed. 555 [rev 111 So. 199, 21 Ala. 
App. 587, cert dism 111 So. 200, 215 
Ala. 435]; Western Union Tel. Co. v. 
Esteve Bros. & Co., 41 S.Ct. 584, 256 
U.S. 566, 65 L.Ed. 1094 [rev 268 F. 
22, cert gr 41 S.Ct. 18, 254 U.S. 624, 
65 L.Ed. 444]. But see Western Un- 
ion Telegraph Co..v. Lange, 248 F. 
656, 160 C.C.A. 556 Fcert gr 39 S.Ct. 8, 
248 U.S. 552, 63 L.Ed. 418 and rev on 
other grounds 40 S.Ct. 460, 253 U.S. 
101, 64 L.Ed. 803] (holding valid an 
oral contract to deliver an interstate 
message for which payment was 
made in excess of the ‘“‘unrepeated” 
rate but less than the “repeated” rate 
and allowing recovery thereunder for 
the whole loss even though the mes- 
sage was on the regular unrepeated 
blank containing stipulations limiting 
the company’s liability). 


[a] Reason for rule.—What had 
previously been a matter of common- 


‘law liability, with such contractual 


limitations as the state might per- 
mit, became, upon the passage of the 
act of June 18, 1910 (USCA tit 49 § 
1), the subject of federal legislation 
to secure reasonable and just rates 
for all without undue preference to 
any. Since that end is attainable only 
by adherence to the approved rate, 
that rate represents the whole duty 
and whole liability of the company. 
Western Union Tel. Co. v. Priester, 48 
S.Ct. 234, 276 U.S. 252, 72 L.Ed. 555. 


86. Western Union Telegraph Co. 
v. Bashinsky, Case & Co., 117 So. 289, 
217 Ala. 661. 


[a] Reason for rule.—The obliga- 
tion to inform the sender of its in- 
ability to deliver a message is a duty 
on the telegraph company implied 
from the primary undertaking and is 
strictly subordinate to all of its terms. 
Thus it seems axiomatic that no mere- 


[§§ 203-204 


in excess of a certain amount only where the mes- 
sage was repeated.®® 


Estoppel. A telegraph company is not estopped 
by an agreement to pay a loss resulting from a mis- 
take in the transmisSion of an* unrepeated inter- 
state message from asserting that its liability is 
limited by a provision printed on the back of the 
telegram to the amount of the charge for sending 


[§ 204] (b) Gross Negligence or Willful Miscon- 
duct. In those jurisdictions where the stipulation as 
to unrepeated messages is regarded as valid it does 
not relieve the company from liability for willful 
misconduct,®! fraud,®? or gross negligence,®? but in 


ly derivative and secondary obliga- 
tion can impose a larger liability on 
the company. Western Union Tel. Co. 
v. Bashinsky, Case & Co., 117 So. 289, 
217 Ala. 661. 


Duty to inform sender of inability 
to deliver see supra § 180. 


87. Mackay Telegraph-Cable Co. v. 
Erhard, (Tex.Civ.App.) 264 S.W. 570. 


88. Mackay Telegraph-Cable Co. v. 
Erhard, supra. 


83. Western Union Telegraph Co. 
v. Piper, (Tex.Civ.App.) 191 S.W. 817. 


90. Postal Telegraph-Cable Co. v. 
Howe, 211 P. 358, 46 Nev. 239. 


[a] Reason for rule.—Estoppel is 
inapplicable to a contract any devia- 
tion from which is invalid as violat- 
ing the requirement of uniformity and 
equality of rates. Postal Telegraph 
Sie Co. v. Howe, 211 P. 358, 46 Nev. 


91. Union Const. Co. v. Western 
Union Tel, .Co.,5125 P..°242-° 163 "Cak 
298; Lothian v. Western Union Tel. 
Co., 126 N.W. 621, 25 S.D. 319 (inter- 
state message decided under state 
rules). 


92. Lahood v. Continental Tele- 
graph Co., 157 P. 639, 52 Mont. 313; 
Lothian v. Western Union Telegraph 
Co., 126 N.W. 621, 25 S.D. 319 (inter- 
state message decided under state 
rules). : 


[a] Fraudulent delay.—A stipula- 
tion in a telegraph blank for repeat- 
ing messages to avoid mistake has no 
application to a case of fraudulent de- 
lay in the transmission of an intra- 
state message. Lahood v. Continental 
ater ogee Co., 157 P.- 639, 52 Mont. 


93. Union Const. Co. v. Western 
Union Tel. Co., 125 P. 242, 163 Cal. 
298; Birney v. New York, etc., Print- 
ing Tel. Co., 18 Md. 341, 81 Am.D. 
607; New York Fruit Market v. West- 
ern Union Tel. Co., 179 N.Y.S. 483, 
190 App.Div. 60; Pierce Co. v. West- 
ern Union Telegraph Co., 177 N.Y.S. 
598; Lothian v. Western Union Tele- 
graph Co., 126 N.W. 621, 25 S.D. 319. 
See also Postal Tel. Cable Co. v. Nich- 
ols, 159 F. 643, 89 C.C.A. 585, 16 L.R.A. 
N.S. 870, 14 Ann.Cas. 369; Fleischner 
v. Pacific Postal Tel. Cable Co., 55 F. 
738 [aff 66 F. 899, 14 C.C.A. 166]; 
White v. Western Union Tel. Co., 14 
Fe -710,5.6 4 McCrary®103s' Oe S:) Peter 
graph Co. v. Gildersleve, 29 Md. 232, 
96 Am.D. 519; Halsted v. Postal Tel, 
Cable Co., 85 N.E. 1078, 193 N.Y. 293, 
127 Am.S.R. 952, 19 L.R.A.N.S. 1021; 
Mowry v. Western Union Tel. Co., 4 
N.Y.S. 666, 51 Hun 126 (all support- 
ing the proposition stated in the 
above text but they involve inter- 
state messages transmitted before the 
——— 


bei 
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\ 


such eases the burden is upon plaintiff in order to 
recover more than nominal damages or the price 
paid for transmission to show negligence of this 


character. 4 


Interstate messages under Act 
18, 1910. 


not in conformity therewith.®7 


[§ 205] (c) Defaults Which Repetition Would 


interstate field was subjected to fed- 
eral regulation exclusively). 


[a] Telegraph company’s mistake 
in transmitting a message, by chang- 
ing the word “five” in a statement of 
selling price to “four,” is not gross 
negligence, so that liability to the 
sendee, under the terms of the con- 
tract for transmission, was limited to 
the cost of sending the unrepeated 
message. New York Fruit Market v. 
Western Union Telegraph Co., 179 N. 
Y.S. 483, 190 App.Div. 60. 


94 Kiley v. Western Union Tel. 
Co., 16 N.E. 75, 109 N.Y. 231; Ayres 
v. Western Union Tel. Co., 72 N.Y.S. 
634, 65 App.Div. 149. 


[a] Bule applied to unexplained: 
(1) Failure to transmit to destina- 
tion. Kiley v. Western Union Tel. Co., 
16° N-E. 75,"109, N.Y. 231. (2) Delay 
of five hours. Ayres v. Western Un- 
ion Tel. Co., 72 N.Y.S. 634, 65 App.Div. 
149. 7 


Cross references: 


Amount recoverable under stipulation 
as to unrepeated messages see infra 
206. 


Burden of proof generally see infra 
§ 242. 


‘Damages generally see infra §§ 260- 
323 


95. 
85. 


96. Western Union Telegraph Co. 
v. Priester, 48 S.Ct. 234, 276 U.S. 252, 
72 L.Ed. 555 [rev 111 So. 199, 21 Ala. 
App. 587, and dism cert 111 So. 200, 
215 Ala. 485]; Western Union Tel. Co. 
v. Czizek, 44 S.Ct. 328, 264 U.S. 281, 
68 L.Ed. 682 [rev 272 F. 223] (dictum 
to the effect that when a message is 
valued by the sender under the stip- 
ulation it may be doubted whether the 
valuation can be affected by the in- 
tensity of the “vituperative epithet” 
applied to an admitted fault); Kirsch 
v. Postal Telegraph Cable Co., 164 P. 
267, 100 Kan. 250. See also Frederick 
vy. Western Union Telegraph Co., 179 
N.W. 934, 189 Iowa 1338 (holding 
that, where a contract between a tele- 
graph company and the sender limited 
recovery for failure to deliver or de- 
lay in delivery of an unrepeated mes- 
sage to the price paid fer transmis- 
sion, and another provision of the con- 
tract limited recovery of damages in 
any case to fifty dollars, the fifty- 
dollar limitation is operative in case 
of gross negligence). Contra Lis peal 23 
Williams vy. Western Union Telegraph 
Co., 203 F. 140. 


[a] Reason for rule.—The mere 
application of a vituperative epithet 
to the admitted fault of the telegraph 
company will not change the basis of 
the company's liability, for, if it be 
assumed that degrees of negligence 
ean be weighed and measured and 
that a public service corporation may 
mot by contract alone limits its lia- 


See supra § 203 text and note 


Since the amount to which a telegraph 
company limits its liability for unrepeated inter- 
state messages represents its whole liability,9® such 
limitation is applicable even in cases of gross neg- 
ligence on the part of the company,®* although some 
decisions antedating the settlement of this rule are 
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Not Have Prevented. In some cases it has been 
held, in those jurisdictions where the stipulation 
is regarded as valid, that it makes no difference 


whether or not the particular breach of duty which 


Congress, June 


is the foundation of the action is one which would 
have been prevented by repetition.2* In other eas- 
es, however, it has been held that the stipulation is 
merely to secure accuracy in transmission,®® and 
that it does not operate to relieve the company from 
a liability which a repetition of the message would 
not have tended to prevent,! as in the ease of a total 
failure to transmit? or deliver the message,? or a 


negligent delay in transmission‘ or delivery.> While 


bility for gross negligence, neverthe- 
less one cannot disregard a lawful 
exercise of the regulatory power 
which has made no distinction be- 
tween degrees of negligence nor, up- 
on the theory of public policy, can 
there be annexed to the rate as made 
conditions affecting its uniformity 
and equality. Western Union Tel. Co. 
v. Priester, 48 S.Ct. 234, 276 U.S. 252, 
12 L.Ed. 555. 


97. N.Y.—Weld v. Postal Telegraph 
Cable Co., 103 N.E. 957, 210 N.Y. 59; 
Weld v. Postal Telegraph Cable Co., 
92 N.E. 415, 199 N.Y. 88; Krivitsky 
& Cohen v. Western Union Telegraph 
Co., Inc., 221 N.Y.S: 525, 129 Misc. 431; 
Freschen v. Western Union Telegraph 
Co., 189 N.Y.S. 649, 115 Misc. 289. 


Ohio.—Postal Telegraph-Cable Co. 
v. Jones, 7 OhioApp. 90. 


R.I.—M. M. Stone & Co. v. Postal 
Telegraph Cable Co., 87 A. 319, 35 R.I. 
498, 46 L.R.A.N.S. 180. 


Tenn.—Leedy v. Western Union 
elegans Co., 172 S.W. 278, 130 Tenn, 


Tex.—Western Union Tel. Co. v. 
Sonecuniaees (Civ.App.) 181 S.W. 
oe 


98. Clement v. Western Union Tel. 
Co., 137 Mass. 463; Jacob v. Western 
Union Tel. Co., 98 N.W. 402, 1385 Mich. 
600; Birkett v. Western Union Tel. 
Co., 61 N.W. 645, 103 Mich. 361, 50 
Am.S.R. 374, 33 L.R.A. 404; Monsees 
v. Western Union Tel. Co., 111 N.Y. 
Si 253) 9127 App Div.,. 2895 Ayres* v. 
Western Union Tel. Co., 72 N.Y.S. 634, 
65 App.Div. 149. 


99. Box vy. Postal Tel.-Cable Co., 
165 F. 138, 91 C.C.A. 172, 28 L.R.A.N.S. 
566; Purdom Naval Stores Co. v. 
Western Union Tel. Co., 153 F. 327; 
Western Union Tel. Co. v. Graham, 1 
Colo. 230, 9 Am.R. 1386; Western Un- 
jon Tel, Go, v.. Fenton, 52 Ind. 1; 
Barnes v. Western Union Tel. Co., 50 
P. 438, 24 Nev. 125, 77 Am.S.R. 791. 


1. U.S.—Box v. -Postal Tel.-Cable 
Co., 165 F. 188, 91 C.C.A. 172, 28 L.R. 
A.N.S. 566; Fleischner y. Pacific Post- 
al Tel. Cable Co., 55 F. 738 [aff 66 F. 
899, 14 C.C.A. 166]. 


Ala.—Western Union Tel. Co. v. 
Henderson, 7 So. 419, 89 Ala. 510, 18 
Am.S.R. 148. 

Cal.—Union Const. Co. v. Western 
Union Tel. .Co., 125 P. 242, 1638 Cal. 
298. 

Colo.—Western Union Tel. Co. v. 
Graham, 1 Colo. 230, 9 Am.R. 136. 


Ill.— North Packing, ete., Co. v. 
Western Union Tel. Co., 70 Ill.App. 
27s 

Ind.—Western Union Tel. Co. v. 


Fenton, 52 Ind. 1. 


Mo.—Lynch v. Western Union Tel- 
egraph Co., (App.) 18 S.W.(2d) 535. 


some of these decisions are from jurisdictions in 


Nev.—Barnes v. Western Union Tel. 
rege P. 438, 24 Nev. 125, 77 Am.S. 


Pa.—Phillips v. 
Co., 43 Pa.Co. 394. 


W.Va.—Beatty Lumber Co. v. West- 
Se nen Tel. Co., 44 S.E. 309, 52 W. 
a. . 


2. Western Union Tel. Co. y. Way, 
4 So. 844, 83 Ala. 542; Birney v. New 
York, etc., Tel. Co., 18 Md. 341, 81 Am. 
D. 607; Beatty Lumber Co. v. West- 
ern Union Tel. Co., 44 S.E. 309, 52 W. 
Va. 410. See also Mowry v. Western 
Union Tel. Co., 4 N.Y.S. 666, 51 Hun 
126 (where a total failure to transmit 
was held to be gross negligence and 
not within the stipulation). 


{a] Distinction has also been made 
between a total failure to transmit 
and deliver and a mere negligent 
delay in so doing, in a case where 
it is expressly held that the stipula- 
tion is not confined to errors which a 
repetition would tend to prevent. 
Birkett v. Western Union Tel. Co., 61 
N.W. 645, 103 Mich. 361, 50 Am.S.R. 
374, 33 L.R.A. 404. 


3. U.S.—Purdom Naval Stores Co. 
v. Western Union Tel. Co., 153 F. 327. 


Ky.—Smith v. Western Union Tel. 
oe 83 Ky. 104, 7 Ky.L. 22, 4 Am.S.R. 


Postal Tel.-Cable 


Mo.—Lynch vy. Western Union Tel. 
Co., (App.) 18 S.W.(2d) 535. 


Pa.—Phillips v. Postal Tel.-Cable 
Co:,-430ParCod 3945.4 


Tex.—Western Union Tel. wo. v. 
Broesche, 10 S.W. 734, 72 Tex. 654, 
13 Am-S.R. 843; Gulf; ete., R.’ Co: v. 
Wilson, 7 S.W. 653, 69 Tex. 739; West- 
ern Union Tel. Co. v. Nagle, 32 S.W. 
707, 11 Tex.Civ.App. 539; Western 
Union Tel. Co. v. Burrow, 30 S.W. 
378, 10 Tex.Civ.App. 122. 


W.Va.—Beatty Lumber Co. v. West- 
ern Union Tel. Co., 44 S.E. 309, 52 Ww. 
Va. 410. 


Que.—Bell v. Dominion Tel. Co., 25 
L.C.Jur, 248, 3 Montr.Leg.N. 406. 


4 Box v. Postal Tel.-Cable Co., 
165K... 138, \91 (C.C.A...1725).28 RAs 
N.S. 566; Fleischner vy. Pacific Postal 
Tel. Cable Co., 55 F. 738 [aff 66 F. 899, 
14 C.C.A. 166]; Thompson v. Western 
es Tel. Co., 12; S.E. 42:0,0107, Nee. 


5. Ala.—Western Union Tel. Co. v. 
Henderson, 7 So. 419, 89 Ala. 510, 18 
Am.S.R. 148. 


Colo.—Western Union Tel. Co. y. 
Graham, 1 Colo..230, 9 Am.R. 136. 
Ill—North Packing, ete, Co. v. 


Western Union Tel. Co,, 70 Ill.App. 
275. 


Ind.—Western Union Tel. 
Fenton, 52 Ind. 1. 


Nev.—Barnes vy. Western Union Tel. 


Co. vy. 
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which the validity of the stipulation has been en- 
tirely denied, others so limit its application while 
expressly conceding its validity as to errors which 
a repetition of the message would tend to prevent.® 


Interstate messages under Act Congress, June 
18, 1910. Since the United States supreme court 
has settled the question,’ it is the rule as to inter- 
state messages that a stipulation limiting the com- 


pany’s liability for an unrepeated message will ap- — 


ply to a default which would not have been prevent- 
ed by repetition;’ however, there are decisions 
handed down previously which are not in conformity 
therewith.® 


[§ 206] (d) Amount of Recovery.1° Under a 
valid and approved stipulation of a telegraph com- 
pany limiting its liability to a certain amount for 
messages of the unrepeated class, and to a greater 
amount for those sent at the repeated rate, the 
amount of recovery cannot be greater than the 
amount stipulated for that particular class to which 
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Lange, 248 F. 656, 160 C.C.A. 556 [rev 
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the message in question belongs.11_ Thus, where an 
approved stipulation so provides, recovery will be 
limited to five hundred dollars for unrepeated mes- 
sages,” or to fifty dollars,1* or even to the amount 
paid for transmission;!* or a stipulated multiple 
of that amount,1® for messages of that class. Where 
separate provisions of the contract of transmission 
allow different recoveries for the same class of mes- 
sage, the provisions are to be construed together,** 
and where each of two applicable clauses in a stip- 
ulation limits the company’s liability for “mistakes 
or delays in the transmission or delivery or for non- 
delivery” the first limiting it to the amount received 
for sending the’message, and the second to fifty dol- 
lars, the latter clause, carrying the added provision 
“whether caused by the negligence of its servants 
or otherwise,” will be applied in cases involving neg- 
ligence.+* 


Interest is not allowable against a telegraph com- 
pany to increase the recovery allowed by the con- 
tract.1§ 


Western Union Tel. Co. v. Norman, 


Co., 50 P. 438, 24 Nev. 125, 77 Am.S.R. 
79 


6. Box y. Postal Tel.-Cable Co. 
165 F. 138, 91 C.C.A. 172, 28 L-R.A. 
‘N.S. 566; Purdom Naval Stores Co. v. 
Western Union Tel. Co., 153 F. 327; 
Birney v. New York, etc.,, Tel. Co., 18 
Md. 341, 81 Am.D. 607. 


“Unrepeated” stipulation invalid 
see supra § 203. 


7, Western Union Tel. Co. v. Czi- 
zek, 44 S.Ct. 328, 264 U.S. 281, 68 L. 
Ed. 682 [rev 286 F. 478]. 


[a] “otal failure to transmit.—A 
condition on the back of a telegram 
blank, providing that the company 
should not be liable for more than 
fifty dollars for a mistake in trans- 
mission or delay or nondelivery of 
an unrepeated message, unless a 
greater value was stated and an addi- 
tional sum paid, is valid and appli- 
cable to a momentary inadvertence of 
the receiving clerk in putting the 
message in the wrong file, resulting in 
total failure to transmit it, although 
the clerk told the sender’s son the 
following day that the telegram had 
been sent. Western Union Telegraph 
Co. v. Czizek, 44 S.Ct. 328, 264 U.S. 
281, 68 L.Hd. 682 [rev 286 F. 478]. 


{b] It is immaterial whether the 
nondelivery is in consequence of a 
neglect or oversight at the first office 
or at any other. Western Union Tel. 
Co. vy. Czizek, 44 S.Ct. 328, 264 U.S. 
281, 68 L.Ed. 682. 


gs. Ala.—Western Union Telegraph 
Co. v. Bashinusky, Case & Co., 117 So. 
289, 217 Ala. 661 (delay in delivery). 


Ga.—Western Union Tel. Co. v. Pet- 
teway, 94 S.H. 1032, 21 Ga.App. 725 
(nondelivery). 


Kan.—Kirsch v. Postal Telegraph 
Cable Co., 164 P. 267, 100 Kan, 250 
(nondelivery). 


Ky.—Merriweather v. Western Un- 
ion Telegraph Co., 210 S.W. 190, 183 
Ky. 710; Western Union Telegraph 
Co. v. Lee, 192 S.W. 70, 174 Ky. 210, 
Ann.Cas.1918C 1026 (in both cases, 
failure to deliver). 


S.C.—Hartness v. Western Union 
Telegraph Co., 99 S.H. 759, 112 S.C. 11. 


Va.—H. W. Williams & Sons v. 
Postal Telegraph Cable Co., 95 S.E. 
436, 122 Va. 675 (delay in delivery). 


9. Western Union Tel. Co. v. 


on other grounds 40 S.Ct. 460, 253 U. 
S. 101, 64 L.Ed. 803]; Dettis v. West- 
ern Union Telegraph Co., 170 N.W. 
334, 141 Minn. 361; Jacobs v. Western 
Union Telegraph Co., 196 S.W. 31, 196 
Mo.App. 300. 


[a] Limitation held inapplicable 
in case of: (1) Delay in transmission 
and delivery. Western Union Tel. Co. 
v. Lange, 248 F. 656, 160 C.C.A. 556 
[rev on other grounds 40 S.Ct. 460, 


253 U.S. 101, 64 L.Ed. 803]. (2) De- 
lay in delivery. Dettis v. Western 
Union Telegraph Co., 170 N.W. 334, 


141 Minn. 361. (3) Delayed delivery. 
Jacobs v. Western Union Telegraph 
Co., 196 S.W. 31, 196 Mo.App. 300. 


10. Damages generally see infra 
§§ 260-323. 


11. Bailey v. Western Union Tele- 
graph Co., 156 P. 716, 97 Kan. 619 [aff 
160 P. 985, 99 Kan. 7]; Western Un- 
ion Telegraph Co. v. Edminston, 143 
N.E. 529, 110 OhioSt. 139. See also 
cases infra notes 12-15, 


12. Nolte Brass Foundry Co. v. 
Western Union Telegraph Co., 38 F. 
(2d) 838; Western Union Tel. Co. v. 
eeu Crapo (Tex.Civ.App.) 245 S.W. 


[a] Construction of order of In- 
terstate Commerce Commission.—An 
order of the Interstate Commerce 
Commission setting the limits of lia- 
bility for negligence in transmission 
and delivery of interstate messages 
to five hundred dollars for unrepeated 
messages does not undertake to fix a 
minimum of absolute liability, but 
only a minimum below which tele- 
graph companies cannot limit their 
maximum liability. Western Union 
Telegraph Co. v. Anderson, (Tex.Civ. 
App.) 245 S.W. 731. 


13. Western Union Telegraph Co. 
v. Brooks, 179 S.W. 649, 120 Ark. 425; 
Strause Gas Iron Co. v. Western Un- 
ion Telegraph Co., 59 Pa.Super. 122; 
Western Union Telegraph Co. vy. 
Price, (Tex.Civ.App.) 219 S.W. 869. 


14. <Ark.—Western Union  Tele- 
graph Co. v. Simpson, 174 S.W. 232, 
117 Ark. 156. : 


Ga,—Western Union Telegraph Co. 
Mm Sal bah 94 S.H. 1032, 21 Ga.App. 
O-« 


Miss.—Western Union Tel. Co 


Reet 
Thompson, 86 So. 273, 123 Miss. 441; 


83 So. 465, 121 Miss. 128. 


Mo.—Poor v. Western Union Tele- 
group Co., 196 S.W. 28, 196 Mo.App. 


N.C.—Johnson vy. Western Union 
Telegraph Co., 96 S.E. 36, 175 N.C. 588; 
Meadows vy. Postal Telegraph & Cable 
Co., 91 S.E. 1009, 173 N:C. 240. 


Pa.—Lipman Mfg. Co. v. Western 
yon Telegraph Co., 93 Pa.Super. 


Va.—H. W. Williams & Sons v. 
Postal Telegraph Cable Co., 95 S.E. 
436, 122 Va. 675d. 


[a] Telegraph company not liable 
for loss of profits due to failure to de- 
liver an unrepeated interstate mes- 
sage. H. W. Williams & Sons vy. Post- 
al Telegraph-Cable Co., 95 S.E. 436, 
122 Va. 675. ‘ 


15. Western Union Telegraph Co. 
v. Holder, 174 S.W. 552, 117 Ark. 210. 


16. Frederick v. Western - Union 
ie ges Co., 179 N.W. 934, 189 Iowa 


17. Strause Gas Iron Co. v. West- 
ern Union Tel. Co., 59 Pa.Super. 122; 
Western Union Tel. Co. v. Jacobs, 280 
S.W. 733, 115 Tex. 240 (answering cer- 
tified questions); Western Union Tel- 
egraph Co. v. McDavid, (Tex.Civ. 
App.) 219 S.W. 853. 


[a] This being “more in keeping 
with the policy of the state.”—West- 
ern Union Tel. Co. vy, Jacobs, 280 S.W. 
733, 115 Tex. 240. ; 


18. Western Union Telegraph Co. 
v. T. C. Davis Cotton Co., 280 S.W. 
977, 170 Ark. 506; Western Union 
Telegraph Co. vy. BEckhardt, (Tex. 
Commn.App.) 11 S.W.(2d) 777 [mod 
(Civ.App.) 2 S.W.(2d) 505, and reh 
den (Commn.App.) 20 S.W.(2d) 759]. 


{a] Reason for rule.—The parties 
to the contract are presumed to know 
at the time it is entered into that 
the settled policy of the state in case 
of a breach thereof is to allow inter- 
est from the date of the accrual of 
the cause of action as a part of the 
damages. Under such circumstances 
it must be held that when the parties 
restrict the maximum amount for 
which the company should be liable 
it has reference to such liability as 
has heretofore been judicially deter- 
mined to arise on account of the 


For later cases. developments and changes in the law see Annotations, same title and section number. 
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§§ 207-209] 


[§ 207] (2) Against Errors in Obscure or Cipher 
Messages.1® It has been held that there is nothing 
unreasonable or contrary to public policy in a stip- 
ulation limiting the liability of a telegraph compa- 
ny for errors in the transmission of cipher or ob- 
secure messages,?° but there are also decisions to 
the contrary, based on public policy.?1 


Interstate messages under Act Congress, June 
18, 1910. The stipulation in question, having been 
approved by the Interstate Commerce Commission,?” 
is valid as to interstate messages.23 


[§ 208] (3) Against Night Delivery. It is rea- 
sonable for a telegraph company to stipulate that 
in consideration of a reduced rate a message shall 
be sent during the night, and delivered not earlier 
than the morning of the next ensuing business day ;24 
and in such a case if the message is delivered with 
reasonable promptness on the morning of the next 
business day there can be no liability for the delay 
overnight, to which the sender assented.25 How- 
ever, it has been held that where a night message is 
received by the company on a Saturday evening, 
and under the rules of the company should be de- 


breach of such a contract. Western 
Union Telegraph Co. v. Eckhardt, 
(Tex.Commn.App.) 11 S.W.(2d) 777 
[mod (Civ.App.) 2 S.W.(2d) 505, and [b] 
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Co. v. Western Union Telegraph Co., 26. 
128 S.E. 500, 190 N.C. 45. 


Message not in cipher or ob- 
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livered the next morning, a delivery on Monday 
morning is gross negligence.2* Moreover, where the 
agent of the company receiving the message agrees 
to transmit it immediately, and collects the day 
message rate, the company is estopped to claim 
that its liability for delay in the delivery of the 
message is governed by its stipulation as to night 
messages.?7 


Interstate messages under Act Congress, June 18, 
1910. The rates and regulations established by the 
Interstate Commerce Commission as to the trans- 
mission and delivery of night messages will control 
interstate messages of that class,?8 and such mes- 
sages should be delivered within a reasonable time 
on the morning of the next business day.?® 


[§ 209] (4) Agency of Company’s Messenger for 
Sender. A provision to the effect that no responsi- 
bility regarding messages shall attach to the com- 
pany until the same are presented and accepted at 
one of its transmitting offices, and that if a mes- 
sage is sent to the office by one of the company’s 
messengers he shall act for that purpose as the 
agent of the sender, is reasonable and valid;° this 


Pierson v. Western Union Tele- 
graph Co., 64 S.E. 577, 150 N.C. 559. 


27. Western Union Telegraph Co. 


reading | V,, White, (Tex.Civ.App.) 162 S.W. 


reh den (Commn.App.) 20 S.W.(2d)|Sceure  class.—A 
15 “selling rough at cost four cars Flor- 
ida one California want none present 
Norfolk kicks prices” is not a cipher 
or obscure message, aS a matter of 
law, within a rule of a telegraph com- 
pany exempting it from liability for 
an error in such messages, as both 
words mean unintelligible, and do not 
apply to messages the words of which 
have definite coherence and connec- 
tion. _Western Union Telegraph Co. 
ieee F. Fish, Inc., 129 A. 14, 148 Md. 


[ec] Stipulation inapplicable.—A 
condition on the back of a telegraph 
blank, providing that the company 
should not be liable for errors in ci- 
pher or obscure telegrams, has no ap- 
plication to a message transmitting 
a third party’s offer to purchase stock, 
where it is perfectly plain on its face. 
Czizek vy. Western Union Telegraph 
Co., 272 KF. 223 [rev on other grounds 
Aer 328, 264 U.S. 281, 68 L.Ed. 
682]. 


“Cipher” see 11 C.J. p 766. 
“Obscure” see 46 C.J. p 865. 


24 Western Union Tel. Co, v. Van 
Cleave, 54 S.W. 827, 107 Ky. 464, 22 
Ky.L. 53, 92 Am.S.R. 366; Fowler v. 
Western Union Tel. Co., 15 A. 29, 80 
Me. 381, 6 Am.S.R. 211; Western 


. 


19. Damages for defaults as to ci- 
pher messages see infra § 268. 


Duty to accept cipher messages see 
supra § 158. 


20. Primrose y. Western Union 
Tel. Co., 14 S.Ct. 1098, 154 U.S. 1, 38 
L.Ed. 883; Western Union Tel. Co. 
v. Coggin, 68 F. 137, 15 C.C.A. 231. 


[a] “It is difficult to see anything 
unreasonable or against public policy, 
in a Stipulation that if the handwrit- 
ing of a message, delivered to the 
company for transmission, is obscure, 
so as to be read with difficulty, or is 
in cipher, so that the reader has not 
the usual assistance of the context 
jin ascertaining particular words, the 
company wili not be responsible for 
its miscarriage, and that none of its 
agents shall, by attempting to trans- 
mit such a message, make the com- 
pany responsible.” Primrose Vv. 
Western Union Tel. Co., 14 S.Ct. 1098, 
154 U.S. 1, 28, 38 L.Ed. 883. 


[b] Stipulation does not apply 
where there is an entire failure to 
transmit the message and no effort 
whatever is made to do so, for it is 
applicable only in cases where the 
negligence ot the company is not the 
cause of the error or mistake. West- 
ern Union Tel. Co. v. Way, 4 So. 844, 
83 Ala. 542. 


21. Western Union Tel. Co. v. Eu- 
banks, 38 S.W. 1068, 100 Ky. 591, 18 
Ky.L. 995, 66 Am.S.R. 361, 36 L.R.A. 
711; Postal Tel., etc., Co. v. Wells, 35 
So. 190, 82 Miss. 733. 


22. Thos. G. Hardie & Co. v. West- 
ern Union Tel. Co., 128 S.E. 500, 190 
N.C. 46. 


23. Western Union Tel. Co, v. Geo. 
F. Fish, Inc., 129 A. 14, 148 Md. 210; 
Thos. G. Hardie & Co. v. Western 
Union Tel. Co., 128 S.E. 500, 190 N.C. 
45. 

[a] Especially in absence of show- 
ing that defendant knew or had no- 
tice of the value of the message, or 
was guilty of willful misconduct or 
gross negligence. Thos. G. Hardie & 


Union Tel. Co. v. McCoy, (Tex.Civ. 
App.) 31 S.W. 210. 
[a] Unless stipulation can he 


avoided by a proper allegation and 
proof of fraud, accident, or mistake, 
such a special contract is binding. 
Western Union Tel. Co. v. McCoy, 
(Tex.Civ.App.) 31 S.W. 210. . 


25. Western Union Tel. Co. v. Van 
Cleave, 54 S.W. 827, 107 Ky. 464, 22 
Ky.L. 58, 92 Am.S.R. 366; Fowler v. 
Western Union Tel. Co., 15 A. 29, 
80 Me. 381, 6 Am.S.R. 211; Western 
Union Tel. Co. v. White, (Tex.Civ. 
App.) 149 S.W. 790. 


[a] Company is not under obliga- 
tions to “promptly transmit and de- 


liver” a night message received before 


six p. m. Western Union Telegraph 
Co. v. White, (Tex.Civ.App.) 149 S. 
W. 790. 


28. Brewer v. Postal Telegraph- 
Cable Co., 212 P. 105, 112 Kan. 5714. 


29. Brewer v. Postal Telegraph 
Co., supra. 


30. Ga.—Stamey v. Western Union 
Tel. Co., 18 S.E. 1008, 92 Ga. 613, 44 
Am.S.R. 95 (where there was no evi- 
dence of the messenger’s authority 
to receive the message). 


Miss.—Collatta v. Western Union 
Tel. Co., 83 So. 401, 121 Miss. 47, 9 
IAB RY IAS SS 


Mo.—Baker vy. Western Union Tel. 
Co., 287 S.W. 806, 221 Mo.App. 616 
[eit Cye]. 


N.Y¥.—Ayres v. Western Union Tel. _ 
Co., 72, N.Y.S. 634, 65 App.Div. 149 
(holding the stipulation reasonable 
under the particular circumstances of 
the case, and distinguishing Will v. 
Postal Tel. Cable Co., 37 N.Y.S. 933, 
3 App: Div.*.22; 03 “N.Y. Ann.Gas.- 1238 
which, although it held the regula- 
tion unreasonable, involved a_ mes- 
senger being constituted an agent of 
the company to receive an answer to 
a message which he had delivered). 


N.C.—Alexander v. Western Union 
Tel. Co., 74 S.E. 449, 158 N.C. 478, 42 
L.R.A.N.S. 407. 


S.C.-—Carter v. Western Union Tele- 
graph Co., 85 S.E. 584, 101 S.C, 284. 


[a] Limit of application of stipu- 
lation.—It appears to be established 
that a mere delivery of a telegram 
to a messenger, in view of the stipu- 
lation in question, would constitute 
the messenger the agent of the per- 
son so delivering the telegram. Baker 
v. Western Union Tel. Co., 287 S.W. 
806, 212 Mo.App. 616. 


[b] Company is not liable if the 
message was never brought to its of- 
fice by the messenger. Collotta v. 
Western Union Telegraph Co., 83 So. 
401, 121 Miss. 47, 9 A.L.R. 1233 (this 
case does not disclose whether or not 
the messenger was directed by the 
company to get a message from the 
sender); Carter v. Western Union Tel. 
Co., 85 S.E. 584, 101 S.C. 284. 
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rule is, however, qualified?! by decisions holding 
that. where the company directs the delivering mes- 
senger to await an answer,?? or where it sends a 
messenger for a telegram upon a request by the 
sender,?* the provision is thereby waived by the 
company** and is no longer controlling,*® for the 
company thus constituting the messenger its own 
agent®® is liable for his failure to deliver the mes- 
sage at the company’s office.?* 


[§ 210] (5) Against Defaults of Connecting 
Lines.28 A stipulation that the telegraph company 
shall be the agent of the sender, without liability, 
to forward any message over the lines of any other 
company when necessary to reach its destination is 
reasonable and valid, and protects the initial com- 
pany against liability for negligencé on the part of 
any other company to which the message is nec- 
essarily transferrcd.2® However, such a stipulation 
does not protect the original transmitting company 
against its own negligence pricr to the transfer of 
the message to the connecting company,*® or affect 
the liability of the latter company for its own neg- 
ligence after the message has been transferred to 
it,44 nor does it relieve the initial company of la- 
bility to the amount of the original cost of trans- 
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mission for negligence of the connecting compa- 
nies.42 Moreover, where the original company, ac- 
cepting and transmitting an urgent message of a 
higher rate and preferred status in the order of 
transmission, merely hands such* message over to 
the connecting line without notifying such line of its 
urgent character, it will be liable for a delay in 
transmission over the latter line.*? Such a stipu- 
lation does not authorize a telegraph company hav- 
ing a line to the point of destination, and having 
contracted for its delivery, to deliver a message to 
another company for transmission;** nor does it 
authorize the transfer of a message to a telephone 
company if there is a connecting telegraph compa- 
ny;*® nor does it require a telegraph company, where 
the addressee of a message lives at a distance from 
its office, to deliver the message by telephone.*® 


[§ 211] (6) Against Varying Conditions by Em- 
ployees. A stipulation which appears on the tele- 
graph blank and provides that no employee of the 
telegraph company is authorized to vary any of 
the conditions on said blank is binding as to inter- 
state messages;47 and an agreement of the opera- 
tor to notify the sender of the nondelivery of a 
message before a certain hour is unauthorized under 


31. Alexander v. Western Union 
Tel. Co., 74 S.I. 449, 158 N.C. 473, 42 
L.R.A.N.S. 407. 


32. Will v. Postal Telegraph Cable 
Gos 387 NUY.S. 933,’ 3XApp. Div. 1.2233 
N.Y.Ann.Cas. 123; Alexander v. West- 
ern Union Tel. Co., 74 S.E. 449, 158 N. 
C. 473, 42 L.R.A.N.S. 407. But see 
Carter v. Western Union Tel. Co., 85 
S.E. 584, 101 S.C. 284 (where the mes- 
senger furnished the sender a blank 
to answer a te’egram he had just de- 
livered; it does not appear whether or 
not the messenger was directed to 
await an answer). 


338. Baker v. Western Union Tel. 
Co., 287 S.W. 806, 221 Mo.App. 616; 
Alexander v. Western Union Tel. Co., 
74 S.E. 449, 158 N.C. 4738, 42 L.R.A. 
N.S. 407. 


. 84 Will v. Postal Tel. Cable Co., 
38 App.Div. 22, 37 N.Y.S. 933, 3 N.Y. 
Ann.Cas. 123. 


35. Alexander v. Western Union 
Telegraph Co., 74 S.E. 449, 158 N.C. 
473, 42 L.R.A.N.S. 407. 


86. Baker v. Western Union Tel. 
Co., 287 S.W. 806, 221 Mo.App. 616; 
Alexander v. Western Union Tel. Co., 
74 S.H. 449, 158 N.C. 473, 42 L.R.A. 
N.S. 407. See also Keeting v. Western 
Union Tel. Co., 185 S.W. 1163, 193 Mo. 
App. 416 (where, although no con- 
tractual stipulation was involved, the 
court intimates that had there been 
such a provision it would have been 
held unreasonable and invalid since 
a messenger sent for a message by his 
office is the agent of the company). 


37. Baker v. Western Union Tel. 
Co., 287 S.W. 806, 221 Mo.App. 616. 


38. Liability in absence of stipula- 
tion see infra § 218. 


Right of common carriers generally 
to limit liability to their own lines 
see Carriers §§ 868-874. 


39. U.S.—Basila'v. Western Union 
Tel. Co., 24 F.(2d) 569, 572 [quot Cyc]. 


Ind.—Western Union Tel. Co. v,. 
i eas ieome 32 N.E. 871, 6 Ind.App. 


La.—La Grange v. Southwestern 
Tel. Co., 25 La.Ann. 383. 


Md.—Greer v. Western Union Tele- 
graph Co., 123 A. 447, 143 Md. 665. 


Mich.—Western Union Tel. Co. v. 
Carew, 15 Mich. 525. 


Neb.—Pacifie Tel. Co. v. Underwood, 
Boat Ves 1057, 37 Neb. 315, 40 Am.S.R. 


N.Y.—Baldwin v. U.S. Tel. Co., 45 
N.Y. 744, 6 Am.R. 165 [rev 1 Lans. 
125]; De Rutte v. New York, etc., 
Electric Magnetic Tel. Co., 1 Daly 
547, 30 How.Pr. 403. 


N.C.—Lehue v. Western Union Tel. 
Co.,, 96 SsB.29,, £75) N.Co 560. 


Ohio.—Western Union Tel. Co. v. 
Senet Ong 87 OhioSt. 301, 41 Am.R. 


S.C.—Hellams v. Western Union 
Tel. Co., 49 S.E. 12, 70 S.C. 83. 


Tenn.—Western Union Tel. Co. v. 
Munford, 10 S.W. 318, 87 Tenn. 190, 
10 Am.S.R. 630, 2 L.R.A. 601; Marr 
v. Western Union Tel. Co., 3 S.W. 
496, 85 Tenn. 529. 


Tex.—Smith v. Western Union Tel. 
Co., 19 S.W. 441, 84 Tex. 359, 31 Am. 
Western Union Tel. Co. v. 
Jones, 16 S.W. 1006, 81 Tex. 271; 
Western Union Telegraph Co. v. Car- 
ter, (Civ.App.) 156 S.W. 332 [cit-Cyc]; 
Western Union Tel. Co. v. McDonald, 
95 S.W. 691, 42 Tex.Civ.App. 229; 
Western Union Tel. Co. v. Sorsby, 69 
S.W. 122, 29 Tex.Civ.App. 345; Gulf, 
ete., R. Co. v. Geer, 24 S/W. 86, 5 
Tex.Civ.App. 349; Western Union Tel, 
Co. v. Mcleod, (Civ.App.) 22 S.W. 
988 [rev 24 S.W. 815]; Western Union 
Tel. Co. v. Taylor, 22 S.W. 532, 8 Tex. 
Civ. App. 310. 

Ont.—Baxter v. Dominion Tel. Co., 
37 U.C.Q.B. 470. See also Stevenson 
v. Montreal Tel. Co., 16 U.C.Q.B. 530 
(declaring that the initial telegraph 
company is not liable for damages be- 
yond its own line). 


[a] Stipulation annulled by con- 
tract between connecting lines.— 
Where two telegraph companies, one 
doing business wholly in Texas and 
the other outside, contracted to inter- 
change business on a basis of a divi- 
sion of tolls, all messages to points 
beyond the lines of one being turned 


over for transmission over the wires 
of the other, both were responsible to 
third persons dealing with either as 
to messages handled by both; and 
hence a stipulation on the reverse 
side of a message, attempting to re- 
strict the liability of the Texas com- 
pany so that, in transmitting a mes- 
sage over any other line, the Texas 
company would act as the sender’s 
agent, and would not be liable for de- 
fault or negligence on any part of 
such other line, was not available as 
a defense by the Texas company to 
an alleged liability for the negligence 
of the connecting company. Postal 
Telegraph Cable Co. of Texas v. Har- 
riss, 121 S.W. 358, 122 S.W. 891,°56 
Tex.Civ.App. 105. 


40. Basila v. Western Union Tel. 
Co., 24 F.(2d) 569, 572 [quot Cyc]; 
Western Union Telegraph Co. v. 
Lange, 248 F. 656, 160 C.C.A. 556 [cert 
den 39 S.Ct. 8, 248 U.S. 552, 63 L.Ed. 
418, and rev on other grounds 40 S.Ct. 
460, 253 U.S. 101, 64 L.Ed. 8031: West- 
ern Union Tel. Co. v. Seals, (Tex.Civ. 
App.) 45 S.W. 964; Weatherford, etc., 
Ue uy v. Seals, (Tex.Civ.App.) 41 S. _ 


41. Basila v. Western Union Tel. 
Co., 24 F.(2d) 569, 572 [quot Cyc]; 
Squire v. Western Union Tel. Co., 98 
Mass. | 232). 93 Am.Di 1573) SmithPev. 
Western Union Tel. Co., 19 S.W. 441, 
84 Tex. 359, 31 Am.S.R. 59. 


42. Haskell Implement & Seed Co. 
v. Postal Telegraph-Cable Co., 96 A. 
219, 114 Me. 277. 


43. Western Union Telegraph Co. 
v. Bashinsky, Case & Co., 117 So. 289, 
217 Ala. 661 (cablegram). 


44. Dickerson v. Western Union 
aeetaPe Co., 74 So. 779, 114 Miss. 


45. Western Union Tel. Co. v. Mc- 
Leod, (Tex.Civ.App.) 24 S.W. 815. 


46. Hellams v. Western Union Tel. 
Co., 49 S.E. 12, 70 S.C. 88. 


Duty to deliver by telephone see 
supra § 189. 


47. Schwartz v. Postal Telegraph 
ane Co,., 154 N.E. 52, 22 OhioApp. 


re Be eae 
For later cases, developments and changes in the law see Annotations, Same title and section number. 
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such stipulation.*§ 


[§ 212] (7) Requiring Timely Presentation of 


Written Claim+®—(a) In General. 


decisions to the contrary,°° it is ordinarily held that 


48. Schwartz v. Postal Telegraph 
Cable Co., supra. 


49. Statutory requirement that 
claim be presented within specified 
time see infra § 217. 


50. Davis v. Western Union Tel. 
Co., 54 S.W. 849, 107 Ky. 527, 21 Ky. 
L. 1251, 92 Am.S.R. 371; \ Western 
Union Tel. Co. v. Eubanks, 38 S.W. 
1068, 100 Ky. 591,18 Ky:L. 995, 66 Am. 
S.R. 361, 36 L.R.A. 711; Western Union 
Tel. Co. v. Kemp, 62 N.W. 451, 44 Neb. 
194, 48 Am.S.R. 723; Pacific Tel. Co. 
v. Underwood, 55 N.W. 1057, 37 Neb. 
315, 40 Am.S.R. 490; Western Union 
oat Co. v. Longwill, 21 P. 339, 5 N.M. 


[a] In Alabama.—(1) It was 
formerly held that a telegraph com- 
pany’s rule, requiring claims for dam- 
ages respecting transmission of mes- 
sages to be presented within sixty 
days after the message is filed, is not 
invalid. McGehee v. Western Union 
Velegraph €o., 53-So. 205, 169 Ala. 
109, Ann.Cas.1912B 512; Western 
Union Tel. Co. v. Heathcoat, 43 So. 
117, 149 Ala. 623; Harris v. Western 
Union Tel. Co., 25 So. 910, 121 Ala. 
519, 77 Am.S.R. 70; Western Union 
Tel. Co. v. Way, 4 So. 844, 83 Ala. 
542. (2) Wowever, the rule was 
changed by Code (1907) § 4297 de- 
claring that any agreement forfeiting 
a right of action for failure to pre- 
sent to the party liable a claim for 
damages should be void (Western 
Union Tel. Co. v. Worley, 68 So. 558, 
12 Ala.App. 494 [cert den 69 So. 1020, 
193 Ala. 683]), (3) under which stat- 
ute an action for wantonly divulging 
the contents of a telegram could not 
be defeated because plaintiff did not 
within thirty days after transmission 
present his claim for damages (West- 
ern Union Telegraph Co. v. Worley, 
supra). 


[b] In Iowa (1) where a statute 
provides that a claim must be filed 
within sixty days after the accrual 
of a cause of action against a tele- 
graph company for errors in trans- 
mission or delay in delivery, the tele- 
graph company cannot qualify such 
provision by a contract stipulation re- 
quiring the presentation of such a 
elaim within sixty days after the mes- 
sage is filed for transmission. Mark- 
‘ley v. Western Union Tel. Co., 122 N. 
W. 136, 144 Iowa 105, 188 Am.S.R. 263. 
(2) However, aside from the statu- 
tory regulation where the contract in- 
dorsed on the back of the message is 
not introduced in evidence, or where 
the action is brought in tort, the pro- 
vision calling for a presentation of a 
claim within sixty days after the mes- 
sage was filed for transmission is not 
controlling. Markley v. Western 
Union Telegraph Co., 122 N.W. 136, 
144 Iowa 105, 188 Am.S.R. 263. 


[c] In Mississippi—(1) It was 
formerly the rule, there being no Sstat- 
ute on the subject, that a stipulation 
in a contract for the transmission of 
a telegram providing that the com- 
pany would not be liable for damages 
in any case where its claim was not 
presented in writing within sixty 
days after the message was filed for 
transmission, was valid and binding. 
Hartzog v. Western Union Tel. Co., 
36 So. 539, 84 Miss. 448, 105 Am.S.R. 
459; Clement v. Western Union Tel. 
Co., 27 So. 603, 77 Miss. 747. (2) How- 
ever, under Code (1906) § 3127, provid- 
ing that the limitation of actions pre- 
scribed by law shall not be changed by 
contract between parties, and any 
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a stipulation that the telegraph company shall not 


While there Bre 


changes in such limitations made by 
any contract shall be absolutely void, 
and that the object of the statute was 
to make the period for various causes 
of action the same for all litigants, 
such a limitation is invalid. Dodson 


v. Western Union Telegraph Co., 52 
So. 693, 97 Miss. 104. 
[ad] In Oklahoma.—(1) Under 


Const. art 23 § 9, providing that “Any 
provision of any contract or agree- 
ment express or implied stipulating 
for notice or demand other than such 
as may be provided by law as a condi- 
tion precedent to establish any claim 
demand or liability shall be null and 
void” a printed condition on the back 
of a telegraph message that the com- 
pany would not be liable for damages 
or statutory penalties in any case 
where the claim was not presented 
within sixty days after the message 
was filed for transmission was not 
binding. Western Union Telegraph 
Co. v. Sights, 126 P. 234, 34 Okl. 461, 
42 L.R.A.N.S. 419, Ann.Cas.1914C 204; 
Western Union Telegraph Co. v. Craw- 
ford, 116 P. 925, 29 Okl. 143, 35 L.R.A. 
N.S. 930. (2) However, under the 
laws existing in the Indian Territory 
the stipulation would be valid and 
would be enforceable in Oklahoma un- 
der the Schedule to the Constitution 
§ 1. Western Union Tel. Co. v. Hol- 
lis; 115 Py 77/4, 28 OKI. 613. 


Statutory modification of liability 
generally see infra § 217. 


51. U.S.—Primrose v. Western 
Union Tel. Co., 14 S.Ct. 1098, 154 U.S. 
1, 38 L.Ed. 883; Southern Express 
Co. v. Caldwell, 21 Wall. 264, 22 L.Ed. 
556; Whitehill v. Western Union Tel. 
Co., 1386 F. 499; Western Union Tel. 
Co. AN.) COsein, 2168. Hy Chet, 10.) CoC. Ag 
231: Findlay v. Western Union Tel. 
Co., 64 F. 459; Beasley v. Western 
Union Tel. Co., 39 F. 181. 


Ark.—Western Union Tel. Co. v. 
Freeman, 180 S.W. 743, 121 Ark. 124; 
Lavelle v. Western Union Telegraph 
Co., 145 S.W. 205, 102 Ark. 607; West- 
ern Union Tel. Co. v. Swearengen, 126 
S.w. 1071, 94 Ark. 336; Western 
Union Tel. Co. v. Moxley, 98 S.W. 112, 
80 Ark. 554; Western Union Tel. Co. 
v. Dougherty, 15 S.W. 468, 54 Ark. 221, 
26 Am.S.R. 33, 11 L.R.A. 102. 


Colo.——Western Union Tel. Co. v. 
Dunfield, 18 P. 34, 11 Colo. 335. 
Ga.—Western Union Tel. Co. v. 


Waxelbaum, 39 S.E. 4438, 113 Ga. 1017, 
56 L.R.A. 741; Stamey v. Western 
Union Tel. Co., 18 S.E. 1008, 92 Ga. 
613, 44 Am.S.R. 95; Western Union 
Tel. Co. v. James, 16 S.H. 88, 90 Ga. 
254 [aff 16 S.Ct. 934, 162 U.S. 650, 40 
L.Ed. 1105]; Hill v. Western Union 
Tel. Co.,.11° S.B. 874, 85 Ga. 425, 21 
Am.S.R. 166; Postal Telegraph-Cable 
Co. v. R. L. Moss & Co., 63 S.E. 590, 
5 Ga.App. 503. 


Ill.—Webbe v. Western Union Tel. 
Co., 64 Ill.App. 331 [rev 48 N.E. 670, 
169 Ill. 610, 61 Am.S.R. 207]; Western 
Union Tel. Co. v. Beck, 58 Ill.App. 564; 
Western Union Tel. Co. v. Fairbanks, 
15 Ill.App. 600. 


Ind.—Western Union Tel. Co. v. 
Yopst, 20 N.E. 222, 118 Ind. 248, 3 
L.R.A. 224; Western Union Tel. Co. 
v. Jones, 95 Ind. 228, 48 Am.R. 713; 
Western Union Tel. Co. v. Meredith, 
95 Ind. 93; Western Union Telegraph 
Co. v. Taylor, 104 N.B. 771, 57 Ind. 
App. 93; Western Union Tel. Co. v. 
Trumbell, 27 N.B. 313, 1 Ind.App. 121. 


Iowa.—Free v. Western Union Tel. 


be liable unless a claim is presented in writing with- 
in a specified time, usually sixty days, is valid and 
binding,®? and that is now the rule as to all inter- 


Co., 110 N.W. 148, 135 Iowa 69; Heald 
v. Western Union Tel. Co., 105 N.W. 
588, 129 Iowa 326; Albers v. Western 
Don Tel. Co., 66 N.W. 1040, 98 Iowa 


Kan.—Russell v. Western Union 
MelVACo., 4575-59867 Kan 230: 


Md.—Western Union Tel. Co. v. 
Lehman, 67 A. 241, 106 Md. 318, 14 
Ann.Cas. 736. 


Mass.—Wheelock v. Postal Tel.- 
Cable Co., 83 N.E. 3138, 197 Mass. 119, 
14 Ann.Cas. 188. 


Minn.-—Cole v. Western Union Tel. 
Co., 22°-N.W. 385, 33° Minn. 227. 


Mo.—Thorp v. Western Union Tel. 
Co., 94 S.W. 554, 118 Mo.App. 398; 
Kendall v. Western Union Tel. Co., 
56 Mo.App. 192; Montgomery v. West- 
ern Union Tel. Co., 50 Mo.App. 591; 
Smith-Frazier Boot, ete., Co. v. West- 
ern Union Tel. Co., 49 Mo.App. 99; 
Massengale v. Western Union Tel. 
Co., 17 Mo.App. 257. 


Mont.—Lahood vy. Continental Tel. 
Co., 157 P. 639, 52 Mont. 313. 


N.¥.—Young v. Western Union Tel. 
Co, G5 N.Y. 163) 


N.C.—Mason v. Western Union Tel. 
Co.. 85 S.E. 384, 169 N.C. 229, Ann.Cas. 
1917D 159; Lytle v. Western Union 
Telegraph Co., 81 S.E. 759, 165 N.C. 
504; Barnes v. Postal Telegraph- 
Cable:\€o.;172; S.B..18; I5G°-N. C1507 
Forney v. Postal Telegraph-Cable Co., 
67 S.E. 1011, 152 N.C. 494; Sykes v. 
Western Union Telegraph Co., 64 S.E. 
177, 150 N.C. 431; Bryan v. Western 
Union Tel. Co., 45 S.E. 938, 188 N.C, 
603; Lewis v. Western Union Tel. 
Co., 23 S.E. 319, 117 N.C. 486; Sherrill 
v. Western Union Tel. Co., 14 S.E. 94, 
109-N.C. 527. 


Pa.—Wolf v. Western Union Tel. 
Co., 62 Pa. 83, 1 Am.R. 387. 


R.I.—M. M. Stone & Co. v. Postal- 
Telegraph Co., 76 A. 762, 31 R.I. 174, 
29 L.R.A.N.S. 795. 


S.C.—Freeman vy. Western Union 
Tel. Co.) 145, SB 294, 147 SiO 403: 
Smith v. Western Union Tel. Co., 58 
S:B. 6, 77 4S.C. ‘378, 12° Ann:Cas; 654% 
Eaker v. Western Union Tel. Co., 55 
S.H. 129, 75 $.C. 97; Broom v. Western 
Union ‘Tel. ‘Co.," 51 SH 259572 Se: 
506; Hays v. Western Union Tel. Co., 
48 S.E. 608, 70 S.C. 16, 106 Am.S.R. 
731, 67 L.R.A. 481; Young v. Western 
Union Tel. Co., 43 S.E. 448, 65 S.C. 
93; Aiken v. Western Union Tel. Co., 
5° S.C. 358. 


S.D.—Kirby v. Western Union Tel. 
Go, 55. NW. 109s 6d" IN. Wee oi jae Sale 


623, 4 S.D. 105, 46 Am.S.R. 765, 30 
L.R.A. 612, 621, 624. 
Tenn.—Western Union Tel. Co. v. 


Greer, 89 S.W. 327, 115 Tenn. 368, 1 
L.R.A.N.S. 525; Western Union Tel. 
Co. v. Courtney, 82 S.W. 484, 113 Tenn. 
482; Manier v. Western Union Tel. 
Co., 29 S.W. 732, 94 Tenn. 442; Postal 
Telegraph Co. v. Miller, 5 Tenn.Civ. 
App. 544. 


Utah.—Brooks v. Western Union 
Tel. Co., 72 P. 499, 26 Utah 147. 


Wis._-Heimann v. Western Union 
Tel. Co., 16 N.W. 32, 57 Wis. 562. 


[a] Whether action is to recover 
damages or statutory penalty the 


stipulation is binding. Western 
Union. Tel, Co.» v. -Yopst,;-(ind.) 
11 N.E. 16; Western Union Tel. Co. 


v. Trumbell, 27 N.EB. 313, 1 Ind.App. 
121; Grant v, Western Union Tel. 
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state messages.>? 


Such a stipulation is generally 
held not to be in the nature of a statute of limita- 
tions,®? nor a limitation of liability for negligence,°* 
but is rather a recognition of such lability coupled 
with a reasonable requirement that the company 


TELEGRAPHS AND TELEPHONES 


shall have an opportunity to investigate facts while 


Co., 133 S.W. 678, 154 Mo.App. 279; 
Western Union Tel. Co. v. Greer, 89 
S.W. 327, 115 Tenn. 368, 1 L.R.A.N.S. 
525. 


[b] Where claimant knew of de- 
fault within sixty-day limitation 
period his claim for nondelivery of 
a cablegram, made eighty-seven days 
after date, comes too late under the 
sixty-day rule. Blamberg Bros. v. 
Western Union Telegraph Co., 138 A. 
238, 153 Md. 239. 


{c] Fraud.—(1) The stipulation 
in a telegraph blank limiting time for 
presenting claim for damages or stat- 
utory penalty is applicable only in 
case of negligence, and not in case of 
fraud, as in the later case it would be 
void as against public policy. Lahood 
v. Continental Telegraph Co., 157 P. 
639, 52 Mont. 313. (2) A sendee of a 
message who is ignorant of the stipu- 
lation in the contract as to notice of 
nondelivery as a condition precedent 
to an action therefor, and who is pre- 
vented by the fraud of the agents of 
the telegraph company from ascer- 
taining the contract, as evidenced by 
the matter printed on the message, is 
not bound by the stipulation as to no- 
tice. Western Union Telegraph Cv. 
v. pummnenes (Tex.Civ.App.) 136 S.W. 
1169. : 


52. U.S.—Gardner Vv. Western 
Union Telegraph Co., 231 F. 405, 145 
CIC. A. 399. 


Ark.—Western Union Tel. Co. v. 
Chappelle, 21 S.W.(2d) 964, 180 Ark. 
422, 66 A.L.R. 195. 


Ind:—Western Union Telegraph Co. 
Hanlin, 125 N.E. 45, 73 Ind.App. 


Ky.—Western Union Telegraph Co. 
v. Chas. C. Brent & Bro., 230 S.W. 921, 
191 Ky. 503. 


Mo.—Williams v. Western Union 
tor Co., 275 S.W. 570, 218 Mo.App. 


N.Y.—Ideal Concrete Machinery Co. 
v. Western Union Teiegraph Co., 212 
N.Y.S. 682, 126 Mise. 182. See also 
Freschen v. Western Union Telegraph 
Co., 189 N.Y.S. 649; 115 Misc. 289 
(holding that a stipulation in a con- 
tract for the delivery of an interstate 
telegram that notice of claim must be 
presented within sixty days consti- 
tutes no exemption from liability for 
gross negligence, since that would be 
against public policy). 

N.C.—Newbern v. Western Union 
Tel. Co., 141 S.BH. 592, 195 N.C. 258. 


Okl.—Western Union Telegraph Co. 
v. Kaufman, 162 P. 708, 62 Okl. 160; 
Western Union Telegraph Co. v. Bank 


Vv. 


of Spencer, 156 P. 1175, 53 Okl. 398. 


S.C.—South Carolina Peach Grow- 
ers’ Ass’n v. Western Union Tele- 
graph Co., 146 S.H. 878, 149 S.C. 214. 


Tex.—Western Union Telegraph Co, 
v. Guitar, 295 S.W. 598, 116 Tex. 497. 


W.Va.—Dunham v. Western Union 
Telegraph Co., 102 S.H. 118, 85 W.Va. 
425. 


[a] Right of action for mislead- 
ing stipulation.—Where the stipula- 
tion on the blank used to contract for 
the sending of an interstate message 
allows a period of ninety-five days 
in which to file the claim, such stipu- 


lation has no legal effect, the sixty- 
day limitation approved by the In- 
terstate Commerce Commission con- 
trolling all interstate messages; 
however, the sender of the telegram, 
misled by such provision, has a rem- 
edy for damages he has sustained by 
reason of the deceit of the company 
under Commerce Act § 18, as amend- 
ed by the acts of congress of June 18} 
1910 and Febr. 28, 1920. Western Un- 
ion Telegraph Co. v. Guitar, 295 S.W. 
598, 116 Tex. 497. 


53. Western Union Tel. Co. v. 
Trumbell, 27 N.E. 313, 1 Ind.App. 121; 
Forney v. Postal Telegraph Cable Co., 
67 S.EH. 1011, 152 N.C. 494; Sykes v. 
Western Union Tel. Co., 64 S.H. 177, 
150 N.C. 481; Simpson v. Western 
Union Telegraph Co., 89 S.E. 321, 104 
S.C. 393; Western Union Tel. Co. v. 
Mellon, 33 S.W. 725, 96 Tenn. 66. But 
see Western Union Tel. Co. v. Long- 
will, 21 P. 339, 5 N.M. 308, 319 (where 
a stipulation of this character was 
referred to.as being “a species of pri- 


vate statute of limitation, or non- 
claim’’). 
[a] Statutory time within which 


an action for damages may be insti- 
tuted against the company is in no 
manner shortened by requiring a mere 
claim therefor to be presented within 
a reasonable time. The action may 
be brought at any time within the 
statutory limitation. Kirby v. West- 
ern Union Tel. Co., 65 N.W. 37, 7 S.D. 
623, 46 Am.S.R. 765, 30 L.R.A. 621, 624. 


54 Western Union Tel. Co. ‘Vv. 
Dougherty, 15 S.W. 468, 54 Ark. 221, 
26 Am.S.R. 33, 11 L.R.A. 102; West- 
ern Union Tel, Co. v. Trumbell, 27 N. 
E. 318, 1 Ind.App. 121; Forney v. Pos- 
tal Telegraph Cable Co., 67 S.E. 1011, 
152 N.C. 494; Sykes v. Western Un- 
ion Tel. Co., 64 S.B. 177, 150 N.C. 431; 
Sherrill v. Western Union Tel. Co., 
14 S.E. 94, 109 N.C. 527. But see 
Pacific Tel. Co. v. Underwood, 55 N. 
W. 1057, 37 Neb. 315, 40 Am.S.R. 490 
(which holds that the stipulation, if 
viewed as a contract, is an attempt 
on the part of the telegraph company 
to enact for itself a statute of limi- 
tations, and is invalid). 


55. Western Union Tel. Co. v. 
Dougherty, 15 S.W. 468, 54 Ark. 221, 
26 Am.S.R. 33; 11 L:R.A. ‘102; West- 
ern Union Tel. Co. v. Trumbell, 27 N. 
E. 318, 1 Ind.App. 121; Sykes v. West- 
ern Union Tel. Co., 64 S.E. 177, 150 
N.C. 481; Sherrill v. Western Union 
Tel. Col; 14 S.Hy 945-109 N:Gwb27. 


56. Heimann v. Western Union Tel. 
Co.. 16 N.W. 32, 57 Wis. 562. 


{a] In Texas.—(1) In the earlier 
eases a stipulation requiring a claim 
for damages to be made within sixty 
days after sending the message was 
held to be reasonable and _ binding. 
Lester v. Western Union Tel. Co., 19 
S.W. 256, 84 Tex. 313; Western Union 
Tel. Co. v. Brown, 19 S.W. 336, 84 Tex. 
54; Western Union Tel, Co. v. Culber- 
son, 15 S.W. 219, 79 Tex. 65; Western 
Union Tele Con vitRains, 63. Vex. Bz) 
(2) Indeed, in an earlier case such a 
limitation of only thirty days was 
conceded to be valid. Western Union 
Tel. Co. v. Pells, 2 Tex.App.Civ.Cas. 
§ 41. (3) Later, however, under Rev. 
St. (1895) art 3379, providing that a 
stipulation in a contract fixing a less 
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its records are still in existence and the facts fresh 
in the memory of its witnesses.5> Equally valid, un- 
der’ ordinary circumstances, is a stipulation that 
claims shall be presented within any other particular 
period of time, provided such period is reasonable,°® 


period than ninety days for notice of 
a claim for damages as a condition 
precedent to the right to sue on the 
elaim is void, a stipulation in a con- 
tract for the transmission of a mes- 
sage that the telegraph company will 
not be liable for damages where the 
claim therefor is not presented with- 
in a period of less than ninety days 
after the filing of the message for 
transmission is void (Western Union 
Telegraph Co. v. Douglass, (Civ.App.) 
124 S.W. 488 [aff 133 S.W. 877, 104 
Tex. 66]; Western Union Tel. Co. v. 
Lovely, (Civ.App.) 52 S.W. 563; West- 
ern Union Tel. Co. v. Jobe, 25 S.W. 
168, 6 Tex.Civ.App. 403), (4) although 
under such statute a stipulation al- 
lowing ninety days within which to 
make the claim was held to be valid 
(Western Union Tel. Co. v. Murray, 
68 S.W. 549,- 29 Tex.Civ.App, 207; 
Western Union Tel. Co. v. Hays, (Ctv. 
App.) 63 S.W. 171; Western Union Tel. 
Co. v. Vanway, (Civ.App.) 54 S.W. 
414). (5) However, where a message 
received for transmission and deliv- 
ery by a telegraph company, un- 
der a contract requiring notice of 
damages within ninety days from the 
filing of the message as a condition to 
the right to sue therefor, was received 
by the sendee three days after it was 
filed for transmission, the stipula- 
tion left only eighty-seven days with- 
in which to give notice, so that it was 
unreasonable as a matter of law un- 
der the statute (Western Union Tele- 
graph Co. v. Smith, 130 S.W. 622, 61 
Tex.Civ.App. 531), (6) for the stipu- 
lation must be reasonable to be valid 
(Western Union Telegraph Co. v. 
Timmons, (Civ.App.) 136 S.W. 1169; 
Western Union Tel. Co. v. Lovely, 
(Civ/App.) . 52-.SuW. "563). © Gis The 
ninety-day period prescribed by the 
statute should be computed from the 
time the cause of action arose; and 
hence a stipulation in a contract for 
the transmission and delivery of a 
telegram, that notice of a claim for 
damages must be made within ninety 
days after the message is ‘‘filed with 
the company for transmission,” is 
void, both as requiring the filing of 
notice before the expiration of ninety 
days from the date of the company’s 
default, and also as giving less than~* 
ninety days, by requiring that notice 
shall be filed “within” that period. 
Taber v. Western Union Telegraph 
Co., 187 S.W. 106, 104 Tex. 272, 34 L.R. 
A.N.S. 185 [rev (Civ.App.) 127 S/W. 
268]; Western Union Telegraph Co. 
v. Hicks, (Commn.App.) 265 S.W. 381 
[rev (Civ.App.) 253 S.W.°565]. (8) 
The later cases hold that a stipula- 
tion to the effect that the company 
shall not be liable for damages or 
statutory penalties where the claim 
is not presented in writing within 
ninety-five days aftew the cause of 
action shall have arisen is valid, and 
is binding on the parties thereto and 
their principals, unless procured by 
fraud, or unless unreasonable under 
the facts and circumstances of the 
particular case, Western Union Tel- 
egraph Co. v. Vann, (Civ.App.) 288 
S.W. 541; Western Union Telegraph 
Co, v. Janko, (Civ.App.) 212 S.W. 243; 
Western Union Telegraph Co. v. Ver- 
halen, (Civ.App.) 204 S.W. 240. (9) 
However, where a telegraph company 
fraudulently misrepresented to a 
sendee the date of the message, the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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as within thirty,57 or even twenty,>® days. How- 
ever, conceding the validity of the stipulation under 
ordinary circumstances, it has been held not to be 
binding where it would operate unreasonably under 
the circumstances of a particular case,®® as where 
plaintiff had no knowledge of the company’s negli- 
gence or default until after the stipulated period 
for presenting claims had expired;*° thus in some 
jurisdictions claimant has a reasonable time after 
discovering the default to present his claim;*! else- 
where it is sufficient if the claim is presented with- 
in the stipulated number of days after the infor- 
mation is acquired,®? and this latter rule has been 
applied in some cases where such knowledge was 
acquired some time after the sending of the mes- 
sage but before the entire expiration of the peri- 
od stipulated;** however, other cases hold that if 
a part of the stipulated period yet remains when 
claimant discovers the dereliction of the company 
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he must give the required notice of his claim with- 
in that time.°* Where the stipulation requires the 
claim to be presented within a certain time after 
the “sending” of the message, the period does not 
begin to run until the message is actually started,*® 
and if there is a total failure to transmit, no pres- 
entation of claim is necessary;** however, there 
are cases holding that if the message is actually 
transmitted a delay in delivery will not extend the 
time for presenting the claim if, after the discov- 
ery of the company’s negligence, a reasonable time 
for presenting the claim still remains before the 
expiration of the period stipulated.®7 


[§ 213] (b) Requisites of Claim.*® The author- 
ities seem to agree®® that the claim must identify 
the message, state the negligence complained of, and 
the nature and extent of the damages sustained ;7° 
and that it is insufficient if it merely gives notice 
of the negligence complained of,71 or if it simply 


time within which notice of claim for 
damages must be given did not begin 
to run until discovery of the facts. 
Western Union Telegraph Co. v. Mc- 
Millan, (Civ.App.) 174 S.W. 918. 


57. U.S.—Beasley v. Western Un- 
ion Tel. Co., 39 F. 181. But see Johns- 
ton v. Western Union Tel. Co., 33 F. 
862 (holding the stipulation to be un- 
reasonable and invalid). 


Ala.—Western Union Tel. Co. v. 
Prevatt, 43 So. 106, 149 Ala. 617. 


Colo.—Western Union Tel. Co. v. 
Dunfield, 18 P. 34, 11 Colo. 335. 


Iowa.—Herron v. Western Union 
Tel. Co., 57 N.W. 696, 90 Iowa 129. 


Md.—Western Union Tel. Co. v. 
N. Lehman & Bro., 67 A. 241, 106 Md. 
318, 14 Ann.Cas. 736. 


Minn.—Cole v. Western Union Tel. 
Co., 22 N.W. 385, 33 Minn. 227. 


Mo.—Grant v. Western Union Tele- 
graph Co., 1383 S.W. 6738, 154 Mo.App. 
279; Massengale v. Western Union 
Tel. Co., 17 Mo.App. 257. 


Tex.—Western Union Tel. Co. v. 
Culberson, 15 S.W,. 219, 79 Tex. 65. 


Wash.—Martin v. Sunset Tel., etc., 
Co., 51 P. 376, 18 Wash. 260. 


58. Aiken v. Western Union Tel. 
Co., 5 S.C. 858; Heimann v. Western 
Union Tel. Co., 16 N.W. 32, 57 Wis. 
562. 


59. Western Union Tel. Co. v. Czi- 
zek, 44 S.Ct. 328, 264 U.S. 281, 68 L.Ed. 
682 [rev 286 F. 478]; Mason v. West- 
ern Union Tel. Co., 85 S.E. 384, 169 N. 
C, 229, Ann.Cas.1917D 159; Sherrill v. 
Western Union Tel. Co., 14 S.E. 94, 
109 N.C. 527; Conrad v. Western Un- 
ion Tel. Co., 29 A. 888, 162 Pa. 204. 


60. Western Union Tel. Co. v. Czi- 
zek, 44 S.Ct. 328, 264 U.S. 281, 68 L. 
Ed. 682 [rev 286 F. 478]; Western 
Union Telegraph Co. v. Chappelle, 21 
S.W.(2d) 964, 180 Ark. 422, 66 A.L.R. 
195; Sherrill v. Western Union Tel. 
Co., 14 S.E. 94, 109 N.C. 527; Conrad 
vy. Western Union Tel. Co., 29 A. 888, 
162 Pa. 204 (cable message from 
Philadelphia to Shanghai, where de- 
fendant’s neglect was not, and could 
not have been, discovered in the ordi- 
nary course of business within sixty 
days). 

[a] Bule not literally applicable. 
—A condition on the back of a tele- 
graph blank that the company will 
not be liable for damages or statu- 
tory penalties, where the claim is not 
presented in writing within sixty 
days after the telegram is filed for 


transmission, does not apply literally 
to a case where, through the fault of 
the company, addressee did not know 
of the message until the sixty days 
had passed, but acted as soon as he 
discovered the facts. Western Union 
Telegraph Co. v. Czizek, 44 S.Ct. 328, 
Ga S. 281, 68 L.Ed. 682 [rev 286 F. 


61. Western Union Tel. Co. v. Czi- 
zek, 44 S.Ct. 328, 264 U.S. 281, 68 L.Ed. 
682 [rev 286 F. 478]; Western Union 


Telegraph Co. v. Chappelle, 21 S.W..: 


(2d) 964, 180 Ark. 422, 66 A.L.R. 195; 
Freeman v. Western Union Tel. Co., 
145 S.H. 294, 147 S.C. 423. But see 
Heimann v. Western Union Tel. Co., 
16 N.W. 32, 57 Wis. 562 (where the 
court declares that it knows of no 
rule of law where a reasonable time 
is left, after knowledge of the mis- 
take, to give such notice; in this case 
thirteen days of the stipulated period 
still remained after the knowledge 
was acquired). 


[a] Presentation immediately on 
discovery.—A claim for damages for 
error in transmitting a telegram, pre- 
sented immediately on discovering the 
incorrect transmission, is presented 
within a reasonable time. Western 
Union Telegraph Co. v. Chappelle, 21 
SW oes 964, 180 Ark. 422, 66 A.L.R. 
195. 


[b] Fifty-two of sixty days for 
presenting claim for nondelivery hav- 
ing expired through the company’s 
fault, plaintiff would have a reason- 
able time to do so, and thirteen days 
is not unreasonable. Freeman v. 
Western Union Telegraph Co., 145 S. 
E. 294, 147 S.C. 423. 


62. Western Union Telegraph Co. 
v. Lee, 192 S.W. 70, 174 Ky. 210, Ann. 
Cas.1918C 1026; Sherrill v. Western 
Union Tel, Co., 14 S.E. 94, 109 N.C. 
527. 


63. Postal Telegraph Cable Co. v. 
Nichols, 159 F. 643, 89 C.C.A. 585, 16 
L.R.A.N.S. 870, 14 Ann.Cas. 369. 


[a] 
transmission on June 12, but the 
sender had no knowledge, prior to 
July 11, of the company’s failure to 
deliver the same, and notice of claim 
was filed on August 17, the claim was 
in time under a stipulation requiring 
claims to be presented within sixty 
days after the message was filed for 
transmission. Postal Telegraph Ca- 
ble Co. v. Nichols, 159 F. 643, 89 C.C. 
A. 585, 16 L.R.A.N.S. 870, 14 Ann.Cas. 
369. 


64 Stone v. Postal-Tel. Co., 76 A. 
762, 31 R.I. 174, 29 L.R.A.N.S. 795; 


Where telegram was filed for, 


Heimann v. Western Union Tel. Co., 
16 N.W. 32, 57 Wis. 562. 


65. Western Union Tel. Co. v. 
Way, 4 So. 844, 83 Ala. 542. 
66. Western Union Tel. Co, v. 


Way, supra; Western Union Tel. Co. 
v. Yopst, 20 N.H. 222, 118 Ind. 248, 3 
LRA. 224, 


67. Stone v. Postal Tel. Co., 76 A. 
762, 31 R.I. 174, 29 L.R.A.N.S.° 795; 
Heimann vy. Western Union Tel. Co., 
16 N.W. 32, 57 Wis. 562. 


68. Sufficiency of suit as notice of 
claim generally see infra § 215. 


69. Lytle v. Western Union Tel. 
Co., 81 S.E. 759, 165 N.C. 504. 


70. Ark.—Western Union Tel. Co. 
v. Moxley, 98 S.W. 112, 80 Ark. 554. 


Ga.—Postal Telegraph-Cable Co. v. 
R.-L. Moss & Co., 63 S.E. 590, 5 Ga 
App. 503. » ; 


N.C.—Lytle v. Western Union Tel- 
egraph Co., 81 S.E. 759, 165 N.C. 504. 


S.C.—Toale v. Western Union Tel. 
Cos, -O%w Shy 117,276 (S.C, 248, 


Tenn.—Western Union Tel. Co. v. 
Courtney, 82 S.W. 484, 113 Tenn. 482. 


See also Western Union Tel. Co. v. 
Brown, 19 S.W. 336, 84 Tex. 54 (hold- 
ing that all that is required is that 
the telegraph company be apprised of 
the nature of the claim). 


71. Ark.—Western Union Tel. Co. 
v. Moxley, 98 S.W. 112, 80 Ark. 554. 


Ga.—Postal Telegraph Cable Co. v. 
R. L. Moss & Co., 63 S.E. 590, 5 Ga. 
App. 503. 


Md.—Blamberg Bros. y. Western 
Union Telegraph Co., 138 A. 233, 153 
Md. 329. 


Mo.—Davis v. Western Union Tel. 
Co., (App.) 236 S.W. 407. 


N.C€.—Lytle v. Western Union Tel. 
Co., 81 S.E. 759, 165 N.C. 504. 


Tenn.—Manier v. Western Union 
Tel. Co., 29 S.W. 732, 94 Tenn. 442. 


[a] Casual observation of inten- 
tion. -A stipulation in a telegraph 
message requiring claims for dam- 
ages to be presented in writing with- 
in. sixty days was not complied with 
by a casual remark of the addressee 
to the agent that the message had 
been delayed, preventing her from at- 
tending her mother’s funeral, and 
that some one would have to pay for 
it. Lytle v. Western Union Telegraph 
Co., 81 S.E. 759, 165 N.C. 504. 


[b] Letter, requesting tracing of 
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complains thereof and demands an explanation."? 
However, while it has been held that it will not suffice 
merely to give notice that a claim for damages will 
be made,?* it has also been held that a notice that 
claimant would make a claim for a certain amount 
for the company’s default in connection with a cer- 
tain message is sufficient.74 Although a notice which 
does not claim damages will be insufficient,7® it is 
not necessary that the claim should state accurately 
the amount of the loss,’* for plaintiff will not be 
limited in his recovery to the amount of damages 
stated in his claim.77 However, there can be no 
recovery for subjects of damage not included in the 
claim presented.?8 And there can be no recovery by 
one person on a claim presented by another,*® unless 
it be presented for his benefit.®° 


[§ 214] (c) Service or Presentation of Claim. 
While a presentation of the claim is necessary,** 
the notice need not be actually served on the tel- 
egraph company,®? for notice by mail will be suf- 
ficient ;83 and, where the stipulation designates no 
particular person to be notified, a service of the 


cablegram, is not a ‘claim’ within 
the meaning of a contract requiring 
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N.C.—Forney v. Postal Telegraph 


Cable Co., 67 S.E. 1012, 152 N.C. 496. 


[8§ 913-215 


claim on an agent®* or a subordinate in charge of 
the telegraph office, under such circumstances as 
to justify claimant’s belief that he is an agent,®° 
or even mailing it to a person named on the blanks 
used as the president’and general manager of the 
company, even though such person 1s, In fact, no 
longer connected with the company,°® is sufficient 
presentation. Moreover, the dictation of a claim by 
claimant to an agent of the company, who writes it 
down, is a substantial compliance with the stipula- 
tion.§? 


[§ 215] (d) Compliance by Bringing Suit. A con- 
dition, exempting the telegraph company from lia- 
bility unless a written claim is presented within 
a certain period, is not a condition precedent*® but 
rather a condition subsequent,®® merely operating, 
in cases where no claim is presented within the time 
limited, to defeat a cause of action which has al- 
ready accrued;°°® hence there is a sufficient com- 
pliance, although no other claim is presented, if 
suit is instituted within the time limited.®1 In some 
jurisdictions this rule is based upon the ground that 


83. Covell v. Western Union Tel. 
Co., supra; Newbern v. Western Un- 


claims to be made within sixty days. 
Blamberg Bros. v. Western Union 
Telegraph Co., 138 A. 233, 153 Md. 329. 


72. Toale v. Western Union Tel. 
Co., 67° S:H. 117, 76 S.C. 248. 


73. Eostal Tel.-Cable Co. v. Moss, 
63 S.E. 590, 5 Ga.App. 503. 


74. Newbern v. Western Union 
Telegraph Co., 141 S.E. 592, 195 N.C. 
258; Bennett v. Western Union Tele- 
graph Co., 84 S.B. 798, 168 N.C. 496. 


75. Western Union Telegraph Co. 
v. Lambert, 106 So. 819, 141 Misc. 580. 


7G Western Union Tel. Co. v. 
Freeman, 180 S.W. 743, 121 Ark. 124; 
Postal Telegraph Cable Co. v. R. L. 
Moss & Co., 63 S.E. 590, 5 Ga.App. 503; 
Western Union Tel. Co. v. Lehman, 
67 A. 241, 106 Md. 318, 14 Ann.Cas. 
736. 


[a] Mo formal statement of 
amount of damages sought is neéces- 
sary. Western Union Tel. Co. v. Free- 
man, 180 S.W. 748, 121 Ark. 124. 


77. Western Union Tel. Co. v. 
ee? 68 S.W. 549, 29 Tex.Civ.App. 
07. 


78. Western Union Tel. Co. v. Nel- 
son, 111 S.W. 274, 86 Ark. 336; West- 
ern Union Tel. Co. v. Moxley, 98 S. 
W. 112, 80 Ark. 554; Western Union 
Tel. Co. v. Murray, 68 S.W. 549, 29 
Tex.Civ.App. 207. 


[a] here can be no recovery for 
mental anguish where plaintiff in his 
claim expressly limited the same to 
compensation for loss “sustained in 
actual money.” Western Union Tel. 
ee vy. Nelson, 111 S.W. 274, 86 Ark. 
336. 


‘Damages for mental anguish gen- 
erally see infra §§ 300-318. 


79. Ark.—Western Union Telegraph 
Co. v. Swearengen, 126 S.W. 1071, 94 
Ark, 336. 


Ill.— Webbe v. Western Union Tel. 
Co., 64 Ill.App. 331 [rev 48 N.E. 670, 
169 Ill. 610, 61 Am.S.R. 207]; West- 
tn Union Tel. Co. v. Beck, 58 I1l.App. 
oO . 

Iowa.—Brockelsby v. Western Un- 
ion Tel. Co., 126 N.W. 1105, 148 Iowa 
273; Younker v. Western Union Tel. 
Co., 125 N.W. 577, 146 Iowa 499. 


Tex.—Swain v. Western Union Tel. 
Co., 34 S.W. 7838, 12 Tex.Civ.App.. 385; 
Western Union Tel. Co. v. Kinsley, 28 
S.W. 831, 8 Tex.Civ.App. 527. 


[a] Illustration.—Where R sent a 
telegram directed to F announcing 
the death of a relative, and asking the 
addressee to notify plaintiff, and the 
message being delayed, the addres- 
see’s attorneys wrote the telegraph 
company setting out a copy of the 
message, and stating that they filed 
a claim for two thousand dollars 
damages for failure to deliver the 
same, such letter could not be con- 
strued as a notice of a claim for dam- 
ages sustained by plaintiff, but only 
for the damages sustained by the ad- 
dressee. Forney v. Postal Telegraph- 
Cable Co., 67 S.H. 1012, 152 N.C. 496. 


80. Western Union Tel. Co. v. 
Freeman, 180 S.W. 748, 121 Ark. 124; 
Forney v. Postal Telegraph-Cable Co., 
67. S.B. 1011, 152 N.C. 494. 


[a] Claim by plaintiff’s uncle.— 
Where, within the period fixed for the 
presentation of claims for delay in 
the transmission of telegrams, plain- 
tiff's uncle, acting in his niece’s be- 
half, wrote defendant referring to 
the delay, and demanding a settle- 
ment on account of her mental an- 
guish, there was a sufficient presenta- 
tion. Western Union Telegraph Co. 
Vv. Piper 180 S.W. 7438, 121 Ark. 
124. 


[b] Letter from claimant’s attor- 
ney.—On the day a delayed death mes- 
sage addressed to plaintiff was de- 
livered, his attorneys wrote the 
telegraph company a letter setting 
out the message, stating the facts, 
and that they filed claim for two thou- 
sand dollars damages for failure to 
deliver the message, and that, unless 
adjusted, suit would be entered at 
once. Such letter was a sufficient fil- 
ing of claim for damages within a 
contract provision requiring a claim 
to be filed within the prescribed peri- 
od. Forney v. Postal Telegraph-Ca- 
ble Co., 67 S.E. 1011, 152 N.C. 494. 


81. Davis v. Western Union Tele- 
graph Co., (Mo.App.) 236 S.W. 407. 


82. Covell v. Western Union Tele- 
Sree: Co., 147 S.W. 555, 164. Mo.App. 


ion Tel. Co., 141 S.E. 592, 195 N.C. 258; 
Bennett v. Western Union Tel. Co., 84 
S.E. 798, 168 N.C. 496. 


84. Western Union Tel. Co. v. 
Fleming, 265 S.W. 360, 165 Ark. 609. 
And see cases infra notes 85, 86. 


85. Western Union Telegraph Co. 
LB Taylor, 104 N.E. 771, 57 Ind.App. 


86. Covell v. Western Union Tele- 
graph Co., 147 S.W. 555, 164 Mo.App. 
630. 


87. Western Union Telegraph Co. 
Neg ses 265 S.W. 360, 165 Ark. 


83. Western Union Tel. Co. v. Way, 
4 So. 844, 838 Ala. 542; Postal Tele- 
graph Cable Co. v. Kelly, 147 S.W. 
457, 103 Ark. 442; Western Union Tel. 
Co. v. Piner, 29 S.W. 66, 9 Tex.Civ. 
App. 152. 


89. Western Union Tel. Co. v. Way, 
4 So. 844, 88 Ala. 542; Western Un- 
ion Tel. Co. v. Piner, 29 S.W. 66, 9 
Tex.Civ.App. 152. 


$0. Western Union Tel. Co. v. 
Trumbell, 27 N.E. 313, 1 Ind.App. 121; 
Phillips vy. Western Union Tel. Co., 
69 S.W. 638, 95 Tex. 638; Western Un- 
ion Tel. Co. v. Piner, 29 S.W. 66, 9 
Tex.Civ.App. 152. 


91. Ala.—Western Union Tel. Co. 
v. Henderson, 7 So. 419, 89 Ala. 510, 
18 Am.S.R. 148. 


Ark.—Postal Telegraph & Cable Co. 
v. Kelly, 147 S.W. 457, 103 Ark. 442. 


Ga.—Petty v. Western Union Tel- 
egraph Co., 75 S.B. 152, 1388 Ga. 314; 
Postal Telegraph Cable Co. v. R. L. 
Moss & Co., 63 S.E. 590, 5 Ga.App. 503. 


Ind.—Western Union Tel. Co. v. 
Trumbell, 27 N.E. 313, 1 Ind.App. 121. 
But see Western Union Tel. Co. v. 
Yopst, 11 N.E. 16 (holding that the 
claim must precede the action as the 
demand by the action cannot be re- 
garded as such a claim as the con- 
tract contemplates). 


Mo.—Elliott v. Western Union Tel. 
Co., 157 S.W. 670, 175 Mo.App. 213. 


N.C.—Mason v. Western Union Tel. 
Co., 85 S.E. 384, 169 N.C. 229, Ann. 
Cas.1917D 159; Bryan v. Western Un- 
ion Tel. Co., 45 S.H. 938, 133 N.C. 603; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 215-216] 


the suit is equivalent to a written presentation of 
claim, and therefore a ‘sufficient compliance with 
the stipulation,®? if the process or complaint suffi- 
ciently informs defendant of the different facts 
which a written claim should set out;** however, 
elsewhere it appears that all that is required is that 
the action be instituted within that time.®4 
over it is both affirmed®® and denied®® that the mere 
service of a summons within the stipulated period 
is a sufficient compliance under this rule. 


[§ 216] (e) Waiver and Estoppel. 
that under the Interstate Commerce act of June 
18, 1910 regulating all interstate messages®’ neither 
the telegraph company®® nor its patron®® may waive 


Sherrill v. Western Union Tel. Co., 14 
S.E. 94, 109 N.C. 527. 


$.C.—Smith v. Western Union Tel. 
Co., 58 S.E. 6, 77 S.C. 378, 12 Ann.Cas. 
654. 


Tenn.—Western Union Tel. Co. v. 
Mellon, 33 S.W. 725, 96 Tenn. 66. 


Tex.—Phillips v. Western Union 
Wel CoOmnmog O.W. (055. 90° “Lex. 6865 
Western Union Tel. Co. v. McMillan, 
(Civ.App.) 174 S.W. 918; Western 
Union Tel. Co. v. Crawford, (Civ. 
App.) 75 S.W. 848; Phillips v. West- 
ern Union Tel. Co., (Civ.App.) 69 S.W. 
997; Western Union Tel. Co. v. liner, 
29 S.W. 66, 9 Tex.Civ.App. 152. But 
see Western Union Tel. Co. v. Ilays, 
(Civ.App.) 63 S.W. 171; Western Un- 
ion Tel. Co. v. Ferguson (Civ.App.) 
27 S.W. 1048; Western Union Tel. Co. 
v. McKinney, 2 Tex.App.Civ.Cas. § 644 
(which cases hold that the bringing 
of an action is not a compliance with 
the condition and hence cannot be 
maintained). 


[a] Commencing action on one 
message as compliance with stipula- 
tion as to another.—Stipulation of a 
telegraph blank for filing claim with- 
in sixty days, is satisfied as to two 
messages, by commencing action, in 
such time, by service of summons, al- 
though at the same time claim for one 
only of the messages was filed, where 
this does not mislead the company to 
its prejudice. Mason v. Western Un- 
ion Telegraph Co., 85 S.E. 384, 169 N. 
C. 229, Ann.Cas.1917D 159. 


92. Ga.—Postal Telegraph Cable 
Co. v. R. L. Moss & Co., 63 S.E. 590, 
5 Ga.App. 503. 


Mo.——Elliott v. Western Union 
Telegraph Co., 157 S.W. 670, 175 Mo. 
App. 213. 

S.c.—Smith v. Western Union Tel. 
Co., 58 S.E. 6, 77 S.C. 378, 12 Ann.Cas. 
654. 

Tenn.—Western Union Tel. Co. v. 
Mellon, 33 S.W. 725, 96 Tenn. 66. 


Tex.——Western Union Telegraph 
Co. v. McMillan, (Civ.App.) 174 S.W. 
918: Phillips v. Western Union Tel. 
Co., (Civ.App.) 69 S.W. 997. 


Postal Telegraph-Cable Co. v. 
R. L. Moss & Co., 63 S.E. 590, 5 Ga. 
App. 503; Western Union Tel. Co. v. 
Greer, 89 S.W. 327, 115 Tenn. 368, 1 
L..R.A.N.S. 525; Western Union Tel. 
Co. v. Courtney, 82 S.W. 484, 113 Tenn. 
482; Phillips v. Western Union Tel. 
-Co., 69 S.W. 63, 95 Tex. 638. 


Requisites of claim see supra § 213. 


94. Mason v. Western Union Tel. 
Co., 85 S.E. 384, 169 N.C. 229, Ann. 
Cas.1917D 159; Bryan v. Western Un- 


rae Tel, Co., 45 S.E. 988, 133 N.C. 
603. 
95. Mason v. Western Union Tel. 


Co., 85 S.E. 384, 169 N.C. 229, Ann.Cas. 


* compliance. 
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a stipulation, as approved by the Interstate Com- 
merce Commission, which limits the time within 
which a claim must be presented; nor ean there be 
an estoppel to assert it.+ 
ulation is not an integral part of a regulated and 
unchangeable contract this stipulation may, like any 
other contractual stipulation, be waived by the par- 
ty for whose benefit it was inserted in the contract, 
that is, the telegraph company;? and it is held that 
such waiver may rest in parol,? but that the evidence 


However, where the stip- 


of waiver must be unequivocal, direct, and positive.* 


It is clear 


1917D 159; Bryan v. Western Union 
Tel. Co., 45 S.E. 938, 183 N.C. 603. 


[a] Service of summons puts de- 
fendant telegraph company upon in- 
quiry and is therefore a_ sufficient 
Bryan v. Western Union 
Tel. Co., 45 S.E. 938, 133 N.C. 603. 


96. Western Union Tel. Co. v. 
Courtney, 82 S.W. 484, 113 Tenn. 482. 


97. See Commerce § 103 text and 
notes 46-49. 


98. Blamberg Bros. v. Western 
Union Telegraph Co., 138 A. 238, 153 
Md. 329; Williams v. Western Union 
Tel. Co., 275 S.W. 570, 218 Mo.App. 
364; Kerns v. Western Union Tele- 
graph Co., (Mo.App.) 198 S.W. 1132 
(dictum); Western Union Telegraph 
Co. v. Guitar, 295 S.W. 598, 116 Tex. 
497; Western Union Telegraph Co. 
“e Woods, (Tex.Civ.App.) 266 S.W. 
7 


[a] Agent of the telegraph .com- 
pany cannot waive the stipulation. 
Western Union Tel. Co. v. Woods, 
(Tex.Civ.App.) 266 S.W. 179. 


[b] Ninety-five day stipulation on 
telegraph blank is not waiver of the 
sixty-day limitation approved by the 
Interstate Commerce Commission. 
Western Union Telegraph Co. v. Gui- 
tar, 295 S.W. 598, 116 Tex. 497. 


99. Williams v. Western Union 
Tel. Co., 275 S.W. 570, 218 Mo.App. 
364. 


1. Western Union Tel. Co. v. 
Woods, (Tex.Civ.App.) 266 S.W. 179. 
See also Kerns v. Western Union Tel- 
egraph Co., (Mo.App.) 198 S.W. 1132 
(holding that a telegraph company is 
not estopped to set up a condition in a 
contract of transmission of a tele- 
gram that notice of claim for damag- 
es be filed in sixty days, because after 
expiration of such time, its agent told 
claimant to file his claim). But see 
Krivitsky & Cohen v. Western Union 
Telegraph Co., 221 N.Y.S. 525, 129 
Misc. 431 (holding the telegraph com- 
pany estopped to assert want of time- 
ly claim by reason of its notification 
of the sender of the delivery of a 
message). 


2. Ala.—Western Union Tel. Co. v. 
Heathcoat, 43 So. 117, 149 Ala. 623. 


Ga.—Hill v. Western Union Tel. 
Co., 11 S.E. 874, 85 Ga. 425, 21 Am.S.R. 
166. 


Ind.—Western Union Tel. Co. Vv. 
Yopst, 20 N.E. 222, 118 Ind. 248, 3 L. 
R.A. 224; Western Union Tel. Co. v. 
Stratemeier, 32 N.E. 871, 6 Ind.App. 
12 


Mass.—Wheelock v. Postal Tel. Ca- 
ble Co., 83 N.E. 313, 197 Mass. 119, 14 
Ann.Cas. 188. 

Mo.—Davis v. Western Union Tel. 
Co., (App.) 2386 S.W. 407. 


S.C.—Hays v. Western Union Tel. 


A mere promise to look into the matter, in response 
to an oral complaint, is not a waiver,® nor is waiver 
shown by mere verbal statements to, and interviews 
with, the company’s operators,® or by correspond- 


Co., 48 S.E. 608, 70 S.C. 16, 106 Am. 
S.R. 731, 67 L.R.A. 481. 


Tenn.—Postal Telegraph Cable Co. 
v. Miller, 5 Tenn.Civ.App. 544. 


[a] Time limit for presentation 
may be waived by an acceptance and 
retention of the claim without objec- 
tion, and a subsequent request for 
further information with regard to 
the merits of the claim. Hays v. 
Western Union Tel. Co., 40 S.E. 608, 
ZO Sue. 16, 106 Am.S.R. 731, 67 L.R.A. 


[b] Waiver of requirement that 
claim be in writing.—(1) The require- 
ment that the claim shall be in writ- 
ing may be waived by accepting with- 
out objection and investigating and 
acting upon a claim presented orally. - 
Hill v. Western Union Tel. Co., 11 S.E. 
874, 85 Ga. 425, 21 Am.S.R. 166; 
Western Union Telegraph Co. v. Fitts, 
79 S.E. 156, 13 Ga.App. 248; Western 
Union Tel. Co. v. Stratemeier, 32 N.E. 
871, 6 Ind.App. 125; Postal Telegraph 
Cable Co. v. Miller, 5 Tenn.Civ.App. 
544, (2) And where, within sixty 
days after filing a telegram, the send- 
er presented to the company’s agent, 
with whom the message was filed, an 
oral claim for damages, and from the 
action of the company a waiver of a 
written demand must be implied, it 
was not restored to its original right 
to insist on the written claim because, 
after sixty days, the sender’s attorney 
transmitted a claim in writing, set- 
ting forth the specific damages claim- 
ed. Western Union Telegraph Co. v. 
Fitts, supra. (3) However, where 
plaintiff made two oral complaints 
within the sixty-day period and pre- 
sented a written complaint after the 
expiration of that time, to which the 
telegraph company made no objection, 
there was no waiver. M. M. Stone & 
Co. v. Postal Telegraph Cable Co., 87 
A. 319, 35 R.I. 498, 46 L.R.A.N.S. 180. 


[c] Waiver not established.— 
Where a telegraph company stipulat- 
ed in its message forms that it would 
not be liable for any damage or stat- 
utory penalty unless claim therefor 
was made within thirty days, and the 
sender of a paid message which was 
not delivered caused a letter to be 
sent to defendant within four days, in 
which there was no sufficient presen- 
tation of claim, there is no waiver by 
defendant of compliance with the 
stipulation. Grant v. Western Un- 
ion Telegraph Co., 133 S.W. 673, 154 
Mo.App. 279. 


3. Western Union Tel. Co. v. 
Heathcoat, 43 So. 117, 149 Ala. 623. 


4 Western Union Tel. Co. v. Gos- 
lin, 3 Tex.App.Civ.Cas. § 220. 


5. Massengale v. Western Union 
Tel. Co., 17 Mo.App. 257. 


6. Albers v. Western Union Tel. 
Co., 66 N.W. 1040, 98 Iowa 51. 


< 
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ence commencing with a letter from plaintiff to the 
company merely asking an explanation and demand- 
ing an apology.’ However, where the telegraph 
zompany undertakes to settle, for a failure to de- 
liver a message, upon mere notice of nondelivery, 
it will be deemed to have waived the stipulation.® 
An ordinary telegraph operator, as such, has no 
authority to waive the benefit of the stipulation,® 
and still less has a messenger,?® although the man- 
ager of an offiee, on whom the claim might properly 
have been served, has, ostensibly at least, such au- 
thority.14 


[§ 217] 2. Statutory Modification of Liability.” 
Under a statute providing that no action for dam- 
ages for the erroneous transmission or unreasonable 
delay of a telegram may be maintained unless a claim 
therefor is presented to the telegraph company with- 
in a certain time after the accrual of the cause of 
action,!* a telegraph company, with respect to intra- 
state messages, is limited to such provision and can- 
not qualify it by contract stipulations requiring the 
presentation of such a claim within a similar period 
after the message is filed for transmission.1* The 
statutory claim, to be effective, must be filed with- 
in the prescribed period?® and, to be sufficient,*® 
must disclose both the extent of the damage*’ and 
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the person who suffered it,1® since one person can- 
not sue upon a claim filed by another and not in his’ 
behalf.19 Where there was a total failure to de- 
livor a message, no claim is necessary under the 
statute since such default is not a delay within its 
provisions.2® Moreover, the statute has no appli- 
cation to an action against the company for negli- 
gently transmitting a forged message.** Since the 
notice required by the statute is not a condition pre- 
cedent to the accrual of a cause of action,?? the 
filing of an original notice or summons and petition 
in a suit to recover damages may of itself consti- 
tute a sufficient claim within the meaning of the 
statute,2* provided the original notice of the action 
is served personally and is returnable within the 
same period following the accrual of the cause as 
is provided by the statute,?4 and provided also that 
the petition is filed within that time.?® In a ease 
where plaintiff’s cause of action against a telegraph 
company had fully accrued, expenses reasonably nec- 
essary and constituting the larger part of his meas- 
ure of damages may be recovered, although incurred 
after his claim was served on the company pursu- 
ant to the statute.?® 


[§ 218] K. Connecting Lines.27 As previously 
shown, a telegraph company may by express stip- 


7. Toale v. Western Union Tel. Co., 
57 S.H. 117, 76 S.C. 248. 


8. Davis v. Western Union Tel. 
Co., (Mo.App.) 236 S.W. 407 (where 
the settlement was not arrived at be- 
cause of a lack of agreement on the 
nzmount). 


9. Young v. Western Union Tel. 
Co., 65 N.Y. 163; Hays v. Western 
Union Tel. Co., 48 S.E. 608, 70 S.C. 16, 
106 Am.S.R. 731, 67 L.R.A. 481; West- 
ern Union Tel. Co. v. Rains, 63 Tex. 
27. 


10. Western Union Tel. Co. v. Ter- 
rell, 30 S.W. 70, 10 Tex.Civ.App. 60. 


11. Western Union Tel. Co. v. 
Heathcoat, 43 So. 117, 149 Ala. 623; 
Hill v. Western Union Tel. Co., 11 S. 
. 874, 85 Ga. 425, 21 Am.S.R. 166; 
Western Union Tel. Co. v. Yopst, 20 
N.E. 222, 118 Ind. 248, 3 L.R.A. 224. 


12. Contract stipulation that writ- 
ten claim must be presented within 
certain time see supra §§ 212-216. 


13. See Iowa Code § 2164; and 
cases infra this note. 


[a] Purpose of the statute is to 
require prompt notice of a claim for 
damages while the facts are fresh and 
traceable. Steil-Hahn Co. v. West- 
ern Union Tel. Co., 176 N.W. 787, 188 
Iowa 707; Seddon v. Western Union 
Tel. Co., 126 N.W. 969, 146 Iowa 743. 


14. Markley v. Western Union 
Telegraph Co., 122 N.W. 136, 144 Iowa 
105, 188 Am.S.R. 263. 


Right of company to limit time for 
iad claim for damages see supra § 


15. Markley v. Western Union Tel. 
Co., 122 N.W. 136, 144 Iowa 105, 1388 
Am.S.R. 2638. 


[a] Computation of time where 
default is continuous.—Where, if a 
telegram’ sent on the 28th of the 
month had been delivered on the 30th, 
no injury would have resulted, a no- 
tice of claim, served within sixty days 
after the 30th, is a sufficient compli- 
ance with the statute, providing that 
a claim must be presented within: six- 
ty days from the time the cause of 


action accrues there being a contin- 
uous negligence until the message 
was delivered. Markley v. Western 
Union Telegraph Co., 122 N.W. 136, 
144 Iowa 105, 188 Am.S.R. 263. 


16. See case infra this note. 


[a] Claim held insuficient.— 
Where plaintiff, a traveling salesman, 
was incarcerated overnight, due to a 
telegraph company’s delay in deliver- 
ing a message sent by a banker at the 
instance of plaintiff’s employer to an- 
other bank to secure bail, a letter by 
plaintiff's employer, notifying the tel- 
egraph company of the delay, and re- 
citing that plaintiff's employer de- 
manded five hundred dollars damages 
in settlement of the claim, did not 
constitute a notice of any claim un- 
der the statute by plaintiff and was 
insufficient to sustain an action by 
him. Brockelsby v. Western Union 
Telegraph Co., 126 N.W. 1105, 148 
Iowa 273. : 


17. Steil-Hahn Co. v. Western Un- 
ion Telegraph’ Co., 176 N.W. 787, 188 
Iowa 707. 


18. Steil-Hahn Co. v. Western Un- 
ion Tel. Co., supra. : 


19. Younker v. Western Union Tel. 
Co., 125 N.W. 577, 146 Iowa 499. 


[a] Broker’s claim not that of 
principal—By mistake in a _ tele- 
gram delivered to a stockbroker, he 
bought stock at thirty-five when he 
was directed by the original telegram 
to buy at thirty and, upon discovery 
of the mistake, the broker notified 
the company pursuant to statute and, 
without mentioning the sender, stat- 
ed that he would sell at the next mar- 
ket and charge any loss to the com- 
pany, whereupon he sold at a loss, 
and the company not paying, the bro- 
ker presented a bill to the sender who 
paid it without taking an assignment 
of the claim. However, the sender 
did not notify the company, but re- 
lied on the notice sent by the broker. 
Under these circumstances the sender 
is not entitled to be subrogated to the 
rights of the broker under the notice, 
on the theory that the sender is pri- 
marily responsible for the loss suf- 


fered, being bound to reimburse the 
broker as he did, since, if the sender 
is primarily responsible, then the bro- 
ker has no rights to which the sender 
could be subrogated. Neither may 
the sender adopt the broker’s notice, 
and so bring himself within the stat- 
ute on the theory that the broker 
was the agent of the sender, and his 
notice was the notice of his princi- 
pal, since the notice filed by the bro- 
ker was not in behalf of the sender, 
but was for the individual loss of the 
broker. Younker v. Western Union 
pee bee kee Co., 125 N.W. 577, 146 Iowa 


20. Mueller v. Western Union Tel- 
epraph /Co.,’ 155 NOW. 827, A%3eiowa 
402; Larsen v. Postal Telegraph Ca- 
bre Co., 130 N.W. 813, 150 Iowa 748. 


21. Wells v. Western Union Tele- 
graph Co., 123 N.W. 371, 144 Iowa 605, 
24 L.R.A.N.S. 1045, 188 Am.S.R. 317. 


Transmission or delivery of forged 
messages generally see supra § 192. 


22. Brockelsby v. Western Union 
Tel. Co., 126 N.W. 1105, 148 Iowa 273. 


23. Brockelsby v. Western Union 
Tel. Co., supra; Seddon v. Western 
Union Tel. Co., 126 N.W. 969, 146 
Iowa 743. 


[a] Petition is not unavailable as 
substitute for the statutory claim 
merely beeause it alleges a failure to 
deliver and the proof showed a de- 
layed delivery, since a delay in deliv- 
ery is a failure for the time being. 
Seddon v. Western Union Tel. Co., 126 
N.W. 969, 146 Iowa 743. 


Bringing suit as compliance with 
similar contractual stipulation see su- 
pra § 215. 

‘24 Brockelsby v. Western Union - 
Telegraph Co., 126 N.W. 1105, 148 
Iowa 273. 


25. Brockelsby v. Western Union 
Tel. Co., Supra. 

26. Salinger v. Western Union Tel- 
ria tae Co., 126 N.W. 362, 147 Iowa 


27. Cross references: 


Connecting carriers generally 


s 
Carriers §§ 837-941. va 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ulation limit its liability to its own line;2* but in 
the absence of such stipulation it has been held 
that, although telegraph companies are not common 
carriers or liable as such, where a message is to 
be transmitted over different connecting lines the 
respective liabilities of the different companies must 
be governed by the rules relating to connecting car- 
riers,”® as to which there is a direct conflict of au- 
thority between the so-called English and American 
rules.*° So in some cases it has been held that while 
each company is liable for its own acts, neither is 
liable for the negligence or defaults of the other 
company ;** and in others that, where one telegraph 
company receives for transmission a message for a 
point beyond its own line, and collects the entire 
charges therefor, it will be liable for the negligence 
or defaults of a connecting company over whose line 
the message must pass in reaching its destination ;32 
but under either rule,?* and irrespective of the lia- 
bility of the original transmitting company,?* the 
connecting company to which the message is trans- 
ferred for further transmission will be liable for its 
own negligence or defaults,*® although it will not be 
chargeable with knowledge of facts or cireumstane- 
es from which special damages would accrue, which 
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were not communicated to it by the first company 
or apparent from the message itself.*® In case there 
is negligence or default on both the line of the ini- 
tial and the line of the connecting company, and 
each default contributes to the ultimate damage, 
both companies are liable.?7 If the original trans- 
mitting company expressly undertakes to send a 
message to its destination, it will be liable for a 
failure to do so, although such failure was due to 
the default of a connecting line,?® and one company 
may also be liable for the acts of another on the 
ground that in the particular case there was an 
agency or partnership relation;°° but the existence 
of such a relation cannot be inferred merely from 
the fact that the two companies have a common 
terminus and are in the habit of receiving messages 
from each other,*® even if it further appears that, 
for convenience, an arrangement exists between them 
whereby the initial company collects from the send- 
er in each ease the tolls for both lines, accounting 


‘afterward to the connecting company for the lat- 


ter’s proportion.*! If the initial company does not 
operate a line to the destination of the message*? 
it cannot telephone the message to its final destina- 
tion if there is a continuous telegraph route;*? how- 


Of telephone company to transmit 
telegraph message see infra § 
341. 


To accept messages from other tel- 
egraph companies see supra § 
167. 

Right of telegraph company to re- 
fuse messages to points not on its 
lines see supra § 166. 

Stipulation against liability for de- 
faults of connecting lines see su- 
pra § 210. 


28. See supra § 210. 


29. Leonard v. New York, etc., 
Electro Magnetic Tel. Co., 41 N.Y. 
544, 1 Am.R. 446; De Rutte v. New 
York, etc., Electric Magnetic Tel. Co., 
1 Daly (N.Y.) 547, 30 How.Pr. 403; 
Smith v. Western Union Tel. Co., 19 
S.Ww. 441, 84 Tex. 359, 31 Am.S.R. 59; 
Stevenson v. Montreal Tel. Co., 16 U. 
C.Q.B. (Ont.) 530. 


Telegraph companies aS common 
carriers see supra § 13. 


30. See Carriers §§ 840-842. 


31. Western Union Tel. Co. v. 
Stratemeier, 32 N.E. 871, 6 Ind.App. 
125 (dictum); Baldwin v. U. S. Tel. 
Co., 45 N.Y. 744, 6 Am.R. 165 [rev 1 
Lans. 125]; Leonard v. New York, 
etc., Hlectro Magnetic Tel. Co., 41 N. 
Y. 544, 1 Am.R. 446; Western Union 
Tel. Co. v. Munford, 10 S.W. 318, 87 
Tenn. 190, 10 Am.S.R. 630, 2 L.R.A. 
601; Western Union Tel. Co. v. Car- 
ter, (Tex.Civ.App.) 156 S.W. wont 
Stevenson v. Montreal Tel. Co., 16 U. 
C.Q.B. (Ont.) 530. 


32. De Rutte v. New York, etc., 
Blectric Magnetic Tel. Co., 1 Daly (N. 
Y.) 547, 30 How.Pr. 403; Western Un- 
ion Tel. Co. v. Shumate, 21 S.W. 109, 
2 Tex.Civ.App. 429. 


33. Smith v. Western Union Tel. 
Co., 19 S.W. 441, 84 Tex. 359, 31 Am. 
S.R. 59. 


34. Smith v. Western Union Tel. 
Co., supra. 


[a] Connecting company is liable 
for its own negligence, notwithstand- 
ing stipulation in original contract 
of transmission relieving the trans- 
mitting company from liability for 


defaults of connecting lines. Smith 
v. Western Union Tel. Co., 19 S.W. 
441, 84 Tex. 359, 31 Am.S.R. 59. 


Limitation of liability as to de- 
inany of connecting lines see supra § 


35. Western Union Tel. Co. v. 
Flannagan, 167 S.W. 701, 113 Ark. 9; 
Squire v. Western Union Tel. Co., 98 
Mass. 232, 93 Am.D. 157; Baldwin v. 
U. S. Telegraph Co., 45 N.Y. 744, 6 
Am.R. 165 [rev 1 Lans. 125]; Leon- 
ard v. New York, etc., Electro Mag- 
netic Tel. Co., 41 N.Y. 544, 1 Am.R. 
446; Smith v. Western Union Tel. 
Co., 19 S.W. 441, 84 Tex. 359, 31 Am. 
S.R. 59; Western Union Tel. Co. v. 
Tice, (Tex.Civ.App.) 149 S.W. 1078; 
Western Union Tel. Co. v. Lyman, 22 
S.W. 656, 3 Tex.Civ.App. 460; West- 
ern Union Tel. Co. v. Taylor, 22 S. 
W. 532, 3 Tex.Civ.App. 310. 


[a] Privity of contract with send- 
er.—A telegraph company accepting 
and forwarding a message from a 
connecting railroad and _ telegraph 
company, which had contracted to 
transmit is in privity of contract with 
the sender. Western Union Tele- 
graph Co. v. Flannagan, 167 S.W. 701, 
113 Ark. 9. 


[b] Liability to addressee.—A 
connecting telegraph company is lia- 
ble to the addressee for its own neg- 
ligence, although the original contract 
of transmission was between the 
transmitting company and the send- 
er of the message. Western Union 
Tel. Co. v. Lyman, 22 S.W. 656, 3 Tex. 
Civ.App. 460. 


[c] Duties of connecting line.— 
Where the Postal Telegraph Company 
received a message for transmission 
to a point beyond its lines and col- 
lected the price for delivery at the 
point of destination, and delivered the 
message to the Western Union Tele- 
graph Company for delivery at the 
point of destination with knowledge 
of the facts, the latter company was 
bound to transmit and deliver the 
message within a reasonable time. 
Western Union Telegraph Co. v. Tice, 
(Tex.Civ.App.) 149 S.W. 1078. 


36. Clark v. Western Union Tel. 
Co., 33 S.W.(2d) 982, 224 Mo.App. 
1214; Baldwin v. U. S. Telegraph Co., 
45 N.Y. 744, 6 Am.R. 165 [rev 1 Lans. 


125]. 


[a] Extrinsic notice imparted to: 
the agent of the initial telegraph 
company of the importance of the 
telegram does not make the connect- 
ing company liable for delay in de- 
livering the telegram in the absence 
of the notice appearing in the mes- 
sage itself. Clark v. Western Union 
Telegraph Co., 33 S.W.(2d) 982, 224° 
Mo.App. 1214. 


37. Weatherford, etc, R. Co. v.. 
Seals, (Tex.Civ.App.) 41 S.W. 841. 


38. Western Union Tel. Co. v. 
Stratemeier, 32 N.E. 871, 6 Ind.App. 


125; Western Union Tel. Co. v. Car-- 
ter, (Tex.Civ.App.) 156 S.W. 332, 
[a] Estoppel.—Where the sender 


of a message inquires if the company 
has an office at the place of destina- 
tion and is informed that it has, and 
thereupon delivers the message and 
pays for its transmission to such 
point, the company is estopped in am 
action for nondelivery to assert that 
it had no office at such place and that 
the nondelivery was due to the neg- 
ligence of a connecting line. West- 
ern Union Tel. Co. v. Stratemeier, 32 
N.E. 871, 6 Ind.App, 125. 


[b] No special contract shown.— 
The suggestion by an agent of a tel- 
egraph company receiving a message 
for transmission beyond the com- 
pany’s lines that a messenger fee will 
be necessary and requiring a guaran- 
ty of a fee before a delivery to a con- 
necting line do not create a special 
contract making it responsible for 
the negligence of the connecting com- 
pany. Western Union Telegraph Co. 
pee aed (Tex.Civ.App.) 156 S.W. 


39. Western Union Tel. Co. v.. 
Craven, (Tex.Civ.App.) 95 S.W. 633. 


40. Baldwin v. U.S. Telegraph Co., 
45 N.Y. 744, 6 Am.R. 165 [rev 1 Lans. 
125]; Western Union Tel. Co. v. Love- 
ly, (Tex.Civ.App.) 52 S.W. 563. 


41. Western Union Tel. 
Lovely, supra. 


42. Western Union Telegraph Co. 
v. Alford, 161 S.W. 1027, 110 Ark. 379, 
50 L.R.A.N.S. 94. 


43. Western Union Telegraph Co.. 
y. Alford, supra. 


Co. 4 ve 
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ever, if there is more than one connecting telegraph 
line to which it is possible to transfer the mes- 
sage,*4 the sender may determine the route*® beyond 
the company’s last receiving office,*® and the initial 
company will be liable if it transfers to another line 
and the other is negligent ;47 but it will be relieved 
from liability if it transfers to the one selected by 
the sender, whether or not the latter company 1s 
negligent.*§ 


Vis major. A sender of messages through a eable 
company having its own cable from New York to 
Treland, from which point it forwarded messages on 
connecting lines to Huropean points, impliedly as- 
sumed the risk of delayed service or impossibility 
of delivery of its messages during the World 
Wisse 28? 


[§ 219] L. Actions*1—Right of Action—a, In 
General. A person to whom a telegraph company 
owed a duty, contractual or otherwise, and who has 
sustained damages as a proximate result of the 
company’s erroneous transmission of,? negligent fail- 
ure to deliver,?, or negligent delay in transmission 
or delivery of, a message, may maintain an action 
against the company. Suits are frequently brought 
to enforce the foregoing rights of action® and occa- 


12: 
[a] 


44, Western Union Tel. Co. v. Tur- 
ner, 60 S.W. 432, 94 Tex. 304. 


45. Western Union Tel]. Co. v. Al- 
ford, 161 S.W. 1027, 110 Ark. 379, 50 
L.R.A.N.S. 94; Western Union Tel. 
Co. v. Turner, 60 S.W. 432, 94 Tex. 


Erroneous 


304. 
* 46. Western Union Tel. Co. v. Al- 
ford, 161 S.W. 1027, 110 Ark. 379, 


50 L.R.A.N.S. 94. 


TELEGRAPHS AND TELEPHONES 


See: cases infra this note. 


For example, the sender may 
Sue to recover damages suffered by 
him as a proximate result of: 
transmission. 
Union Telegraph Co. v. Cowin & Co., 
20 F.(2d) 108, 54 A.L.R. 1362; 
ern Union Telegraph Co. v. Jackson 
Lumber Co., 65 So. 962, 187 Ala. 629: 
Penn vy. Western Union Telegraph 


[§§ 218-220 


sionally an action is maintained for an unwarrant- 
ed refusal to accept a message for transmission® or 
for delivery of a duplicate, not appearing on its face 
to be such, of a message previously delivered.’ Fail- 
ure to exercise ordinary care to*service a message 
does not of itself constitute a cause of action;® it 
is only the particular negligence through which the 
company breaches its duty to deliver the message.° 
The acts or omissions of the agents of a telegraph 
company in respect of the acceptance, transmission, 
or delivery of a message do not give rise to a cause 
of action against it unless damage has resulted there- 
from,?° or at least only nominal damages are recov- 
erable where no actual damages are shown.11 


[§ 220] b. Of Particular Persons—(1) In Gener- 
al. In ease of negligence or default in regard to 
the transmission or delivery of a message, an action 
may be maintained by the sender of the message 
with whom the contract of transmission was made;?? 
but the right to maintain such an action is not re- 
stricted to the sender of the message.t* A third 
person who is neither the sender nor the addressee 
may sue where the message shows or the company 
is otherwise informed of his beneficial interest there- 
in.14 Conversely such a third person cannot sue 


Gulf, ete., Tel. Co. v. Richardson, 15 
S.W. 689, 79 Tex. 649. 


13. Western Union Tel. Co. -v. 
Woodard, 105 S.W. 579, 84 Ark. 323, 
13 Ann.Cas. 354; Fererro v. Western 
Union "Tek Col, 9* App: 6.455. o or 
L.R.A. 548; Young y. Western Union 
“Bel. .Go., 11S. EB. 10445" 107) N-Ga 370; 
22 Am.S.R. &838, 9 L.R.A. 669. 


14. Fla.—Western Union  Tele- 


(1) 
Western 


West- 


47. Western Union Tel. Co. v. Tur- 
ner, 60 S.W. 432, 94 Tex. 304. 

48. Western Union Tel. Co. v. 
Ee as 69 S.W. 464, 30 Tex.Civ.App. 
32. 

49-99. Commercial Cable Co, v. 
Philipp Bauer Co., 165 N.Y.S. 399, 100 
Misc. 663. 

1. Cross references: 

Actions for: 
Injuries from construction or main- 
tenance see supra §§ 73-83. 
Statutory penalties see supra §§ 
139-144. 
Remedies for unjust discrimination 
see supra § 95. 


2. See infra §§- 220, 221, 224. 
3. See infra §§ 220, 221. 

4. See infra §§ 220, 221. 

5. See cases passim §§ 220-259, 
6. See infra § 220. 

7 See infra § 220. 


8. Western Union Telegraph Co. v. 
Cates, (Tex.Commn.App.) 291 S.W. 
193 [rev (Civ.App.) 282 S.W. 661]. 


9. Western Union Telegraph Co. v. 
Cates, supra. 


10. Enloe v. Western Union Tele- 
graph Co., 63 S.E. 590, 5 Ga.App. 502. 


[a] Sending prepaid message col- 
lect is actionable if damages have 
proximately resulted therefrom. Hall 
vy. Western Union Telegraph Co., 51 
He 819, 59 Fla. 275, 27 L.R.A.N.S. 
Ode 


11. See infra § 262. 


Co., 75 S.B. 16,159 N.C. 306, 41 L.R.A- 
N.S. 223; Harper v. Western Union 
Telegraph Co., 130 S.E.' 119, 133. S.C. 
55, 42 A.L.R. 286; Eureka Cotton Mills 
v. Western Union Telegraph Co., 70S. 
E. 1040, 88 S.C. 498, Ann.Cas.1912C 
1273; Western Union Telegraph Co. v. 
Chihuahua Exchange, (Tex.Civ.App.) 
206 S.W. 364. (2) Negligent fail- 
ure to deliver. Penn v. Western Un- 
ion Telegraph Co., 75 S.E. 16, 159 N.C. 
306, 41 L.R.A.N.S. 228. (8) Negligent 
delay in transmission or delivery. 
Western Union Telegraph Co. vy. Hol- 
land, 66 So. 926, 11 Ala.App. 510; Sa- 
velle v. Western Union Telegraph Co., 
145 S.W. 205, 102 Ark. 607; Cronheim 
v. Postal Telegraph Cable Co., 74 S. 
E. 78, 10 Ga.App. 716; Western Union 
Telegraph Co. v. Lee, 192 S.W. 70, 174 
Ky. 210, Ann.Cas.1918C 1026; Betts 
v. Western Union Telegraph Co., 83 
S.E. 164, 167 N.C. 75. (4) An unau- 
thorized and negligent delivery to the 
sender’s agent or broker of a dupli- 
cate of a message previously deliv- 
ered and fully disclosing the relation- 
ship of principal and agent. Pearl- 
stone v. Western Union Telegraph Co., 
(Tex.Civ.App.) 199 S.W. 860. 


[b] Where sendee’s claim for dam- 
ages has been assigned to sender, (1) 
the latter may sue. Western Union 
Telegraph Co. v. Love & Walters, 
(Tex.Civ.App.) 200 S.W. 889. (2) 
Right of action of sendee or addressee 
generally see infra § 221. 


[c] Who is sender.—A person at 
whose instance, for whose benefit, and 
in whose name a message is sent and 
who pays for its transmission is the 
sender and entitled to sue, although 
the message was not prepared or de- 
livered or paid for by him in person. 


*By STANLEY A. HACKETT (8§ 219-259), 


graph Co. v. Redding, 129 So. 743, 72 
A.L.R. 1192. 


Ga.—Western Union Telegraph Co. 
v. Smith, 143 S.E. 147, 38 Ga.App. 26 
Leit Cyej- 


N.C.—Penn y. Western Union Tele- 
sraph ‘Co. 75 SB. (16, 159 JN. C9306. 
41 L.R.A.N.S. 223; Alexander v. West- 
ern Union Telegraph Co., 74 S.E. 449, 
158 N.C. 473, 42 L.R.A.N.S. 407; Sher- 
rill vy. Western Union Tel. Co., 14 
S.E. 94, 109 N.C. 527. 


Tenn.—Western Union Tel. Co. v. 
Mellon, 33 S.W. 725, 96 Tenn. 66. 


Tex.—Western Union Telegraph Co. 
v. Haynes, (Civ.App.) 243 S.W. 701; 
Western Union Telegraph Co. v. Ful- 
ton, (Civ.App.) 211 S.W. 285; West- 
ern Union Telegraph Co. y. Taylor, 
(Civ.App.) 167 S.W. 289; Western 
Union Telegraph Co. v. Olivarri, (Civ. 
App.) 136 S.W. 816; Western Union 
Tel. Co. v, Morrison, (Civ.App.), 33 S. 
W. 1025; Martin vy. Western Union 
ae Co., 20 S.W. 860, 1 Tex.Civ.App. 


[a] Applications of rule.—(1) 
Where a message sent from A to B, 
reading, ‘Morrison will be home in a 
few days; thinks he can trade,” was 
not delivered to B and the trade was 
defeated, it was held that as Morri- 
son was named in the message and 
his interest suggested he might main- 
tain _an action for damages. West- 
ern Union Tel. Co. y. Morrison, (Tex. 
Civ.App.) 33 S.W. 1025. (2) A per- 
son who requested a physician to get 
a telegraphic report on a throat spec- 
imen and whose name appeared in the 
return message to the physician may 
recover from the telegraph company 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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where defendant had no notice either from the mes- 
sage or otherwise of his beneficial interest.15 
it has been repeatedly held that a person other than 
the sender or the addressee, who is not mentioned 
in the message and whose interest therein is not 
disclosed, cannot recover for mental anguish.1® In- 
deed, no cause of action against a telegraph com- 
pany arises in any event except in favor of one to 
whom the company owed a duty in regard to the 


act or omission complained of.17 


Refusal to accept. In jurisdictions wherein there 
are statutes requiring telegraph companies to re- 
celve messages!® a person whose message has been 
refused without proper grounds for refusal may sue 


for negligent transmission of the re- 
turn message. Western Union Tele- 
graph Co. v. Redding, (Fla.) 129 So. 
WAGe Ge CALI: 1925 C3)" “Wheres a 
surgeon’s telegram addressed to plain- 
tiff’s physician, agreeing to perform 
an operation on plaintiff on credit, 
was never delivered by reason of the 
negligence of the telegraph company, 
plaintiff is entitled to recover there- 
for. Alexander v. Western Union 
Telegraph Co., 74 S.E. 449, 158 N.C. 
473, 42 L.R.A.N.S. 407. (4) Where a 
message sent from A to B, reading, 
“Tell Henry to come home, Lou is 
bad sick,’ was not delivered, it was 
held that the person named as Henry 
might sue for damages for mental 
anguish, since the message showed 
upon its face that it was sent for his 
benefit and that he would be the per- 
son injured by its. non-delivery. 
Sherrill v. Western Union -Tel. Co., 
14 S.E. 94, 109 N.C. 527. (5) Where a 
telegram was sent a divorced woman 
notifying her of the death of her 
former husband, a son of the ad- 
dressee and the deceased in charge 
of the addressee was entitled to dam- 
ages occasioned by failure of the tel- 
egraph company to deliver the mes- 
sage, where the telegraph company 
had oral notice that deceased had a 
minor son in charge of the addressee. 
Western Union Telegraph Co. v. Ful- 
ton, (Tex.Civ-App.) 211 S.W. 285. 


15. Western Union Tel. Co. v. 
Schriver, 141 F. 538, 72 C.C.A. 596, 
4 L.R.A.N.S. 678; Western Union Tel. 
Co. v. Schriver, 129 F. 344, 64 C.C.A. 
96; Western Union Telegraph Co. v. 
Swearengen, 126 S.W. 1071, 94 Ark. 
336; Western Union Tel. Co. v..Weni- 
ski, 106 S.W. 486, 84 Ark. 457; Holler 
v. Western Union Tel. Co., 63 S.E. 92, 
149 N.C. 336, 19 L.R.A.N.S. 475; El- 
liott v. Western Union Tel. Co., 12 
S.W. 954, 75 Tex. 18, 16 Am.S.R. 872; 
Western Union Telegraph Co. v. Ab- 
bott, (Tex.Civ.App.) 17 S.W.(2d) 467; 
Herring v. Western Union Telegraph 
Co., 127 S.W. 882, 60 Tex.Civ.App. 5. 


“Tn the absence of notice to the tel- 
egraph company that some one aside 
from the addressee therein is inter- 
ested in the message, the company 
will not be liable to such undisclosed 
person.” Western Union Tel. Co. v. 
pphert. (Tex.Civ.App.) 17 .S.W.(2d) 
467, 3 


[a] Message itself need not show 
plaintiff's iwterest therein, but if it 
does not this fact must in some 
way be brought to the attention of de- 
fendant. Cranford vy. Western Union 
Tel. Co., 50 S.E. 585, 188 N.C. 162. 


16. Ark.—Western Union Tel. Co. 
v. Weniski, 106 S.W. 486, 84 Ark. 457. 


Ky.—Western Union Telegraph Co. 
v. Crutcher, 167 S.W. 138, 159 Ky. 
429: Morrow y. Western Union Tel. 


[62 C, J.—13] 
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the company either at common law?® or under stat- 


Joint cause of action. Although a telegraph com- 
pany may be liable to either or both. the sender?? 


of a message, it does not follow 


that both have a joint cause of action.?? 


[§ 221] (2) Addressee. In 
dressee cannot maintain an action against a telegraph 


England the ad- 


company for negligence or default in regard to the 
transmission or delivery of a message, where he was 


Co., 54 S.W. 853, 107 Ky. 517, 21 Ky.L. 
1263; Davidson vy. Western Union Tel. 
Co., 54 S.W. 830, 21 Ky.L. 1292. 


N.C.—Holler vy. Western Union Tel. 
Co., 63 S.E. 92, 149 N.C. 336, 19 L.R.A. 
N.S. 475; Helms vy. Western Union 
Mel. .Co.,'55.S.E, 831, 143. N.ci 386, 8 
L.R.A.N.S. 249, 118 Am.S.R. 811, 10 
Ann.Cas. 643 [disappr Cashion vy. 
Western Union Tel. Co., 32 S.H. 746, 
124 N.C. 459, 45 L.R.A. 160]; ° Cran- 


ford v. Western Union Tel. Co., 50 S.}, 


BE. 585, 138 N.C. 162. Contra Laudie 
v. Western Union Tel. Co., 82 S.E. 886, 
124 N.C. 528. 


S.C.—Poteet v. Western Union Tel. 
Com Do Usd swe ve.c. 491 
v. Western Union Tel. Co., 51 S.E. 773, 
72 S.€. 290. 


Tex.—Southwestern Tel., etc., Co. v. 
Gotcher, 53 S.W. 686, 93 Tex. 114; 
Western Union Tel. Co. v. Carter, 22 
S.W. 961, 85 Tex. 580, 34 Am.S.R. 826 
[rev (Civ.App.) 20 S.W. 834]; West- 
ern Union Tel. Co. v. Kirkpatrick, 13 
S.W. 70, 76 Tex. 217, 18 Am.S.R. 37; 
Western Union Telegraph Co. v. Ab- 
bott, (Civ.App.) 17 S.W.(2d) 467; 
Western Union Telegraph Co. y. Cole- 
man, (Civ.App.) 284 S.W. 278; West- 
ern Union Telegraph Co. v. Taylor, 
(Civ.-App.) 162 S.W. 999; Western Un- 
jon Tel. Co. v. Fore, (Civ.App.) 26 S. 
W. 783. 


[a] Statute changing rule is not 
retroactive.—Harrelson v. Western 
Union a reeranly Co., 72° S.E. 882, 90 
S.C, 132. 


Undisclosed principal in 
anguish cases see infra § 222. 


17. Western Union Tel. Co. v. 
Schriver, 141 F, 538, 72 C.C.A. 596, 4 
L.R.A.N.S. 678; McCormick v. West- 
ern Union Tel. Co., 79 F. 449, 25 C.C. 
A. 35, 38 L.R.A. 684; Western Union 
Tel. Co. v. Weniski, 106 S.W. 486, 84 
Ark. 457; Poteet v. Western Union 
Tel. Co., 55 S.H.-118, 74 S.C. 491. 


[a]. Entire stranger.—No action 
can be maintained by a person who 
has merely seen and acted to his in- 
jury on a message which had been in- 
correctly transmitted where he is an 
entire stranger both to the message 
and to the company, since to such-a 
person the company owes no duty 
whatever. McCormick vy. Western 
Union Tel. Co., 79 F. 449, 25 °C.C.A, 
$5, 38 L.R.A. 684. 


18. See supra § 155. 


19. Vermilye v. Postal Telegraph 
Cable.Co., 91 N.E. 904, 205 Mass. 598, 
30 L.R.A.N.S. 472. 


20. Vermilye v. Postal Telegraph 
Cable Co., supra; Western Union Tel- 
egraph Co, v. Coyle, 104 P. 367, 24 Okl. 
740. 


[a] 


mental 


‘scribed to refused message 
“person whose message is refused” 


Rogers | 


154 L.R.AW 711; 


Person whose name is sub-' 


not a party to the contract of transmission and the 
sender did not act as his agent.?4 
States and Canada, however, the general rule is that 
the addressee may maintain such an action,?® al- 


In the United 


is the 


within the meaning of a statute, 
Western Union Telegraph Co. v. Coyle, 
104 P, 367, 24 Okl, 740. 


21. See supra text and note 12. 
22. See infra § 221. 


23. Brockelsby vy. Western Union 
Telegraph Co., 126 N.W. 1105, 148 
Iowa 273. 


24. Playford v. United Kingdom 
Electric. Tel. Co., L.R. 4 Q.Be-706; 
Dickson v. Reuter’s Tel. Co., 3 C.P.D. 
Ti Pati 2) CoP-D. 621s 


25. U.S.—Whitehill y. Western Un- 
ion Tel. Co., 136 F. 499; Swan 'v. West- 
ern: Union) Tel.iCo:, 129-3, 31/8363), 6s 
C.A. 550, 67 L.R.A. 153 [cert den 25 
S.Ct. 787, 195 U.S. 628, 49 L.Ed. 351]; 
Pacific Postal Tel. Cable Co. v, Palo 
Alto Bank, 109 F. 369, 48 C.C.A. 413, 
Findlay v. Western 
Union Tel. Co., 64 F. 459; Beasley v. 
Western Union Tel. Co., 39 F. 181; 
Abraham _v. Western Union Tel. Co., 
23 F. 315, 1 Am.Electr.Cas. 728; White 
v. Western Union Tel. Co., 14 F. 710, 5 
McCrary 103. : 


Ala.—Western Union Telegraph Co. 
v. Jackson Lumber Co., 65 So. 962, 187 
Ala. 629; Western Union Tel. Co. v. 
Manker, 41 So. 850, 145 Ala. 418; 
Western Union Tel. Co, vy. Krichbaum, 
31 So. 607, 182 Ala. 535, 


Ark.—Western Union Telegraph Co, 
v. Compton, 169 S.W. 946, 114 Ark. 
193; Western Union Telegraph Co. v, 
Holder, 174 S.W. 552, 117 Ark. 210; 
Lavelle v. Western Union Telegraph 
Co., 145 S.W. 205, 102 Ark, 607; West- 
ern Union Tel. Co. v. Woodard, 105 
S.W. 579, 84 Ark, 323, 13 Ann.Cas, 
354; Western Union Tel. Co. v, Short, 
14 S.W. 649, 53 Ark. 434, 9 L.R.A. 
744. 


Cal.—Germain Fruit Co. v, Western 
Union Tel. Co.,. 70 Bi u658;-137 2eals 
598, 59 L.R.A. 575; Coit v. Western 
Union Tel. Co., 63 P. 83, 130 Cal. 657, 
80 Am.S.R. 158, 53 L.R.A. 678; Cali- 
fornia Bank v. Western Union Tel, 
Co., 52 Cal. 280. ; 


Colo..-Western Union Tel. Co. v. 
Cornwell, 31 P. 393, 2 Colo.App. 491, 
4 Am.Wiectr.Cas. 664. 


Conn.—Penobscot Fish Co, y. West- 
ern Union Telegraph Co., 98 A. 341, 91 
Conn. 35. 


D.C.—Fererro v. -Western Union 
Tel. Co., 9 App.D.C. 455, 35 L.R.A. 
548. 

Fla.—International Ocean Tel. Co. 
vy. Saunders, 14 So. 148, 32 Fla, 434, 
21 L.R.A. 810, 4 Am.Hlectr.Cas, 674; 
Western Union Tel. Co. v.. Hyer, 1 So. 
129, 22 Fla. 637, 1 Am.S.R. 222, 2 Am, 
Electr.Cas. 484. 


194 [62 C.J.] 


though, as expressly noticed in some decisions,** 


there is considerable diversity in 


theories on which he is permitted to sue.?? 
addressee may in some cases be entitled to sue by 


Ga.—Stamey v. Western Union Tel. 
~Co., 18 S.B. 1008, 92 Ga. 613, 44 Am. 
S.R. 95; Western Union Tel. Co. v. 
Blanchard, 68 Ga. 299, 45 Am.R. 480, 
But see Brooke v. Western Union Tel. 
Co., 46 S.E. 826, 119 Ga. 694 (“the 
sendee must look to the sender, and 
not to the telegraph company, for any 
damages he may sustain by reason of 
the error in transmission’). West- 
ern Union Tel, Co. v. Cooper, 58 S.E. 
517, 2 Ga.App. 376 (to same effect). 


Ill.— Webve v. Western Union Tel. 
Co., 48 N.E. 670, 169 Ill. 610, 61 Am. 
S.R. 207; Western Union Tel. Co. v. 
Dubois, 21 N.E. 4, 128 Ill. 248, 15 Am. 
S.R. 109; Western Union Tel. Co. v. 
Tyler, 74 Ill. 168, 24 Am.R. 279, 1 Am. 
Electr.Cas. 115; Western Union Tel. 
Co. v. Hope, 11 Ill-App. 289, 1 Am. 
Electr.Cas. 435. 


Ind.—Western Union Tel. Co. v. Mc- 
Kibben, 14 N.E. 894, 114 Ind. 511; 
Western Union Tel. Co. v. Fenton, 52 
Ind. 1, 1 Am.Electr.Cas. 198; Western 
Union Tel. Co. v. Moore, 39 N.E. 874, 
12 Ind.App. 136, 54 Am.S.R. 515. 


Iowa.—Younker v. Western Union 
Telegraph Co., 125 N.W. 577, 146 Iowa 
499; McPeek v. Western Union Tel. 
Co., 78 N.W. 63, 107 lowa 356, 70 Am. 
§.R. 205, 48 L.R.A. 214; Mentzer v. 
Western Union Tel. Co., 62 N.W. 1, 
93 Iowa 752, 57 Am.S.R. 294, 28 L.R.A. 
72; Fierron vy. Western Union Tel. Co., 
57 NW. 696, 90 Iowa 129; Turner v. 
pareve Tel. Co., 41 Iowa 458, 20 Am. 

. 605. 


Kan.—Western Union Tel. Co. v. 
Lawson, 72 P. 283, 66 Kan. 660; Rus- 
sell v. Western Union Tel. Co., 45 P. 
598, 57 Kan. 230; West v. Western 
Unien Tel. Co., 17 P. 807, 39 Kan. 93, 
7 Am.S.R. 530; Western Union Tel. 
Co. v. Howell, 17 P. 313, 38 Kan. 685. 


! Ky.—Western Union Telegraph Co. 

v. Lee, 192 S.W. 70, 174 Ky. 210, Ann. 
Cas.1918C 1026; Chapman v. Western 
Union Tel. Co., 13 S.W. 880, 90 Ky. 
265, 12 Ky.L. 265; Western Union Tel. 
Co. v. Jump, 8 Ky.L. 531. 


La.—Graham v. Western Union Tel. 
Co., 34 So. .91, 109 La. 1069; New Or- 
leans Bank vy. Western Union Tel. Co., 
27 La.Ann. 49, 1 Am.Electr.Cas. 147; 
La Grange v. Southwestern Tel. Co., 
25 La.Ann. 383, 1 Am.Electr.Cas. 59. 


Mass.—Ellis v. American Tel. Co., 
13 Allen 226. 


Minn.—McCord v. Western Union 
Tel. Co., 39 N.W. 315, 39 Minn. 181, 
12 ‘Am.S.R. 636, 1 L.R.A. 148, 2 Am. 
Electr.Cas. 629. 


Miss.—Magouirk v. Western Union 
Tel. Co., 31 So. 206, 79 Miss. 632, 89 
Am.S.R. 663; Clement v. Western Un- 
ion Tel. Co., 27 So. 603, 77 Miss. 747; 
Shingleur y. Western Union Tel. Co., 
18 So. 425, 72 Miss. 1030, 48 Am.S.R. 
604, 30 L.R.A. 444, 6 Am.Electr.Cas. 
783; Western Union Tel. Co. v. Allen, 
6 So. 461, 66 Miss. 549, 3 Am.Electr. 
Cas. 625. 


Mo.—Harper v. Western Union Tel. 
Co., 92 Mo.App. 304; Lee v. Western 
Union Tel. Co., 51 Mo.App. 375, 


Neb.—Western Union Tel. Co. v. 
Kemp, 62 N.W. 451, 44 Neb. 194, 48 
Am.S.R. 723; Kemp v. Western Un- 
ion Tel. Co., 44 N.W. 1064, 28 Neb. 
ai 26 Am.S.R. 3638, 5 Am.Electr.Cas. 


N.M.—State Bank of Commerce of 
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the grounds or 
The 


Clayton v. Western Union Telegraph 
Co., 142 P. 156, 19 N.M. 211, L.R.A. 
1915A 120; Western Union Tel. Co. 
v. Longwill, 21 P. 339, 5 N.M. 308. 


N.Y.—Milliken v. Western Union 
Mel. Co... 18" NB: 251, 110 No. 403) <1 
L.R.A. 281; Leonard v. New York, 
ete., Electro Magnetic Tel. Co., 41 N. 
Y. 544, 1 Am.R. 446, AllenTel.Cas. 500; 
New York Fruit Market v. Western 
Union Telegraph Co., 179 N.Y.S. 483, 
190 App.Div. 60; Wolfskehl v. West- 
ern Union Tel. Co., 46 Hun 542, 2 Am. 
Electr.Cas. 647; De Rutte v. New 
York, etc., Electro Magnetic Tel. Co., 
1 Daly 547, 30 How.Pr. 403; Rose v. 
U. S. Telegraph Co., 29 N.Y.Super. 305, 
3 Abb.Pr.N.S. 408, 34 How.Pr. 308 
AllenTel.Cas. 500. 


N.C.—Johnson v. Western Union 
Telegraph Co., 96 S.E. 36,175 N.C. 588; 
Betts v. Western Union Telegraph Co., 
83. Sib. 164) 67 N-C.9 753 Penni svi 
Western Union Telegraph Co., 75 S.E. 
16, 159 N.C. 306, 41 L.R.A.N.S. 223: 
Efird v. Western Union Tel. Co., 43 
S.E. 825, 132 N.C. 267; Lewis v. West- 
ern Union Tel. Cor) 23, Sch. 319 Lie 
N.C. 436; Sherrill v. Western Union 
Tel. Co., 614) S:E. 94, 109. N.C. 527; 
Young v. Western Union Tel. Co., 11 
S.B. 1044, 107 N.C. 370, 22 Am.S.R. 
883, 9 L.R.A. 669; Pegram v. Western 
Union Tel. Co., 6 S.E. 770, 100 N.C. 
28, 6 Am.S.R. 557. 


Or.—McLeod v. Pacific Tel. Co., 94 
P. 568, 52 Or. 22, 15 L.R.A.N.S. 810, 
16 Ann.Cas. 1239 [reh den 95 P. 1009, 
52 Or. 22, 18 L.R.A.N.S. 954, 16 Ann. 
Cas. 1239]. 


Pa.—Tobin v. Western Union Tel. 
Co., 23 A. 324, 146 Pa. 375, 28 Am.S.R. 
802; New York, etc., Printing Tel. Co. 
v. Dryburg, 35 Pa. 298, 78 Am.D. 338, 
AllenTel.Cas. 157; Wolf Co. v. West- 
ern Union Tel. Co., 24 Pa.Super. 129; 
Harris v. Western Union Tel. Co., 9 
Phila. 88, 1 Am.Electr.Cas. 37. 


§.C.—Eureka Cotton Mills v. West- 
ern Union Telegraph Co., 70 S.E. 1040, 
88 S.C. 498, Ann.Cas.1912C 1273; 
Broom v. Western Union Tel. Co., 51 
S.E. 259, 71 S.C. 506; Aiken v. West- 
ern Union Tel. Co., 5 S.C. 358, 1 Am. 
Hlectr.Cas. 121. ‘ 


Tenn.—Western Union Tel. Co. v. 
Mellon, 33 S.W. 725, 96 Tenn. 66; 
Manier v. Western Union Tel. Co., 29 
S.W. 7382, 94 Tenn. 442; Wadsworth 
v. Western Union Tel. Co., 8 S.W. 574, 
86 Tenn. 695, 6 Am.S.R. 864; Western 
Union Tel. Co. v. Wright, 4 Tenn.Civ. 
App. 236. 


Tex.—Western Union Tel. Co. v. 
Uvalde Nat. Bank, 77 S.W. 603, 97 
Tex. 219, 65 L.R.A. 805 [aff (Civ.App.) 
72 S.W. 282]; Western Union Tel. Co. 
v. Beringer, 19 S.W. 336, 84 Tex. 38; 
Western Union Tel. Co. v. Adams, 12 
S.W. 857, 75 Tex. 531, 16 Am.S.R. 920, 
6 L.R.A. 844; Western Union Tel. Co. 
v. Broesche, 10 S.W. 734, 72 Tex. 654, 
13 Am.S.R. 848; Western Union Tel. 
Co. v. Neill, 57 Tex. 283, 44 Am.R. 
589; Western Union Telegraph Co. v. 
Fletcher, (Civ.App.) 208 S.W. 748; 
Western Union Telegraph Co. v. Love 
& Walters, (Civ.App.) 200 S.W. 889: 
Goodson v. Western Union Telegraph 
Co., (Civ.App.) 188 S.W. 786; Western 
Union Tel. Co. y. Lyman, 22 S.W. 656, 
3 Tex.Civ.App. 460. 


Va.—Connelly v. Western Union 
Tel. Co., 40 S.E. 618, 100 Va. 51, 93 
Am.S.R. 919, 56 L.R.A. 663; Western 


Me 


virtue of an actual contractual, relation existing be- 
tween him and the telegraph company,”* as in cases 
where the sender in the transmission of the message 
acted as his agent,?® although the agency was not 


oon 


Union Tel. Co. v. Reynolds, 77 Va. 173, 
46 Am.R. 715, 1 Am.Electr.Cas. 487. 


Wis.—Fisher v. Western Union Tel. 
Co., 96 S.W. 545, 119 Wis. 146. 


- Que.—Bell v. Dominion Tel. Co., 25 
L.C.Jur. 248, 3 Montr.Leg.N. 406; Wat- 
son v. Montreal Tel. Co., 5 Montr.Leg. 
N. 87. 


Contra Feaver v. Montreal Tel. Co., 
23 (U.C:C.Ps (OnE) 2150; 


26. Ala.—Postal Tel. Cable Co. v. 
Ford, 23 So. 684, 117 Ala. 672. 


Ark.-—Western Union Tel. Co. v. 
Woodard, 105 S.W. 579, 84 Ark. 323, 
13 Ann.Cas. 354. 


D.C.—Fererro v. Western Union Tel. 
Co., 9 App.D.C. 455, 35 L.R.A. 548. 


Miss.—Shingleur vy. Western Union 
Tel. Co., 18 So. 425, 72 Miss. 1030, 48 
Am.S.R. 604, 30 L.R.A. 444, 6 Am. 
EHlectr.Cas. 783. 


N.C.—Young v. Western Union Tel, 
Co., 11 S.E. 1044, 107 N.C. 370, 22 Am. 
S.R. 883, 9 L.R.A. 669. 


Or.—McLeod vy. Pacific Tel. Co., 94 
P, 568, 52 Or. 22, 15 L.R.A.N-S, 810, 
16 Ann.Cas. 1239 [reh den 95 P. 1009, 
52 Or. 22, 18 L.R.A.N.S. 954, 16 Ann. 
Cas. 1239]. 


BE Satts See infra text and notes 28— 


28. Ala.—Western Union Tel. Co. 
v. Rowell, 45 So. 78, 153 Ala. 295; 
Western Union Tel. Co. v. Manker, 41 
So. 850, 145 Ala. 418. 


Cal.—Coit v. Western Union Tel. 
Co., 63 P. 83, 130 Cal. 657, 80 Am.S.R. 
1538, 53 L.R.A. 678. 


Colo.—Western Union Tel. Co. v. 
Cornwell, 31 P. 393, 2 Colo.App. 491, 4 
Am.Electr.Cas. 664. 


Ga.—Stamey v. Western Union Tel. 
ae A S.E. 1008, 92 Ga. 613, 44 Am. 


N.Y.—Milliken v. Western Union 
Tel. Co., 18 N.E. 251, 110 N.Y. 403, 1 
L.R.A. 281; De Rutte v. New York; 
etc., Electro Magnetic Tel. Co., 1 Daly 
547, 30 How.Pr. 403. 


29. Western Union Tel. Co. v: 
Cunningham, 14 So. 579, 99 Ala. 314; 
Milliken v. Western Unicn Tel. Co., 
18 N.B.: 251, 110° N.Y.) 4038; 1 i. RVAE 
281; De Rutte v. New York, etc., Elec- 
tro Magnetic Tel. Co., 1 Daly (N.Y.) 
547, 30 How.Pr. 403. 


[a] Contract is not necessarily 
with sender of the message, but on 
the contrary if the sender -in trans- 
mitting the message acts as the agent 
and at the request and for the benefit 
of the addressee, the contract is 
made with the latter through his 
agent. De Rutte v. New York, etc., 
Electro Magnetic Tel. Co., 1 Daly (N. 
Y.) 547, 30 How.Pr. 403. 


[b] Reply message.—A message 
sent by A to B, making an inquiry 
and requesting an answer, constitutes 
B the agent of A to procure and com- 
municate the information requested, 
so that in case of negligence in the 
transmission or delivery of the reply 
message sent by B to A there is a 
sufficient contractual relation between 
A and the telegraph company to en- 
able A to maintain an action for 
breach of the contract. Western 
Union Tel. Co. v. Cunningham, 14 So. 
579, 99 Ala. 314. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ss by 


§ 201] 


* 


_ disclosed,®° or where he himself made a special con- 
tract in regard to the delivery of the message.31 
The addressee’s right of action has also been sus- 
tained on the ground that, although he is not a par- 
ty to the contract, it was made for his benefit ;3? 
but while this rule may apply if the message shows 
or the company is otherwise informed that it is for 
his benefit,*? it does not apply where this fact does 


[c] Where plaintiff arranges with 
third person to send him a message 
in a certain event, and the latter does 
so, informing defendant’s agent of the 
arrangement, the necessary contrac- 
tual relation exists between plaintiff 
and defendant. Western Union Tel. 
Co. v. Rowell, 45 So. 73, 153 Ala. 295. 


[d] There can be no ratification so 
as to entitle the addressee to main- 
tain an action for a breach of the con- 
tract where the sender of the mes- 
sage did not act as his agent. Heath- 
coat v. Western Union Tel. Co., 47 
So. 139, 156 Ala. 339. 


30. Western Union Tel. Co. v. Man- 
ker, 41 So. 850, 145 Ala. 418; Manker 
v. Western Union Tel. Co., 34 So. 839, 
137 Ala. 292 [overr Western Union 
Tel. Co. v. Allgood, 27 So. 1024, 125 
Ala. 712, and disappr Western Union 
Tel. Co. v. Wilson, 9 So. 414, 93 Ala. 
32, 30 Am.S.R. 23; Kennon v. Western 
Union Tel. Co., 9 So. 200, 92 Ala. 399]. 


[a] Addressee may recover for 
mental anguish where he sues on the 
contract as the principal of the send- 
er, although the agency was not dis- 
closed. Western Union Tel. Co. v. 
Manker, 41 So. 850, 145 Ala. 418; 
Manker v. Western Union Tel. Co., 
34 So. 839, 187 Ala. 292 [disappr West- 
ern Union Tel. Co. v. Wilson, 9 So. 


414, 93 Ala. 32, 30 Am.S.R. 23]. 


Right of undisclosed princinal to 
sue generally see infra §§ 222, 223. 


31. Milliken v. Western Union Tel. 
Co., 18 N.E. 251, 110 N.Y. 403, 1 L.R.A. 
281 (where the addressee, in anticipa- 
tion of the receipt of a message, made 
a special agreement in regard to its 
delivery to him). 


22. U.S.—Western Union  Tele- 
graph Co. v. Burris, 179 F. 92, 102 C.C. 
A. 386; Whitehill v. Western Union 
Tel. Co., 136 F. 499; 
Tel. Co. v. Wood, 57 F. 
432, 21 L.R.A. 706. 


Ala.—Western Union Telegraph Co. 
v. Brown, 59 So. 329, 6 Ala.App. 339. 


Western Union 
471, 6 C.C.A. 


Ark.—Western Union Tel.’ Co. v. 
Woodard, 105 S.W. 579, 84 Ark. 323, 
13 Ann.Cas. 354. y 

Ill.—Western Union Tel. Co. v. 


Hope, 11, 11l.App. 289, 1 Am.Electr.Cas. 
435. 

Kan.—West v. Western Union Tel. 
Co., 17 P. 807, 39 Kan. 93, 7 Am.S.R. 
530. 

Ky.—Chapman vy. Western Union 
Tel. Co., 13 S.W. 880, 90 Ky. 265, 12 
Ky.L. 265; Western Union Tel. Co. 


“vy. Jump, 8 Ky.L. 531. 


La.—La Grange v. Southwestern 
Tel. Co., 25 La.Ann. 383, 1 Am.Hlectr. 
Cas. 


Or.—McLeod v. Pacific Tel. Co., 94 
P. 568, 52 Or. 22, 15 L.R.A.N.S. 810, 
16 Ann.Cas. 1239 [reh den 95 P. 1009, 
62 Or. 22, 18 L.R.A.N.S. 954, 16 Ann. 
Cas. 1239]. 


_ §.c.—Aiken v. Western Union Tel. 
Co., 5 S.C. 358, 1 Am.Electr.Cas. 121. 


Tex.—Western Union Tel. Co. v. 
Coffin, 30 S.W. 896, 88 Tex. 94; West- 
ern Union Tel. Co. v. Beringer, 19 S.W. 
336, 84 Tex. 38; Western Union Tel. 
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Co. v. Adams, 12 S.W. 857, 75 Tex. 
531, 16 Am.S.R. 920, 6 L.R.A. 844; 
So Relle v. Western Union Tel. Co., 
45 Tex. 308. 40 Am.R. 805, 1 Am.Flectr. 
Cas. 348; Western Union Tel. Co. v. 
Richards (Civ.App.) 158 S.W. 1187; 
Western Union Tel. Co. v. Cook, 99 S. 
W. 1131, 45 Tex.Civ.App. 87; Western 
Union Tel. Co. v. Randles, (Civ.App.) 
34 S.W. 447. 


Va.—Connelly v. Western Union 
Tel. Co., 40 S.E. 618, 100 Va. 51, 93 
Am.S.R. 919, 56 L.R.A. 663. 


[a] Rule applies in mental anguish. 
cases where the message is sent for 
the purpose of notifying the addres- 
see of the illness or death of a rela- 
tive. Western Union Tel. Co. v. Coffin, 
30 S.W. 896, 88 Tex. 94; Western 
Union Tel. Co. v. Adams, 12 S.W. 857, 
75 Tex. 531, 16 Am.S.R. 920, 6 L.R.A. 
844; Western Union Telegraph Co. v. 
parsley, 121 S.W. 226, 57 Tex.Civ.App. 


[b] It is not material who paid 
for the transmission of the message if 
it was sent for the benefit of the ad- 
dressee. Western Union Tel. Co. v. 
Beringer, 19 S.W. 336, 84 Tex. 38. 


{e] Sole, substantial or incidental 
benefit.— (1) It is not sufficient 
merely that the addressee would have 
been incidentally benefited by the 
earrying out of the contract (Postal 
Tel. Cable Co. v. Ford, 23 So. 684, 117 
Ala. 672; Markel v. Western Union 
Tel. Co., 19 Mo.App. 80); (2) but it 
is sufficient if the message would 
have been of substantial benefit to 
him (Western Union Telegraph Co. v. 
Baker, 69 So. 246, 14 Ala.App. 208 
[rev on other grounds 70 So. 633] 
McLeod v. Pacific Tel. Co., 94 P. 568, 
52, Or. 22, 15 .L.R.A.N.S. 810, 16 Ann. 
Cas. 1239 [reh den 95 P. 1009, 52 Or. 
22, 18 L.R.A.N.S. 954, 16 Ann.Cas. 
1239]); (8) and it is not necessary 
that the contract or message should 
have been for his sole and exclusive 
benefit (Western Union Telegraph Co. 
Va CK G2 iSO) 6O0,. LOC Alan a Oy, 
Jordan v. Western Union Telegraph 
Co., 72 So. 339, 197 Ala. 28; Western 
Union Telegraph Co. vy. Baker, 69 So. 
246, 14 Ala.App. 208 [rev on other 
grounds Ex parte Western Union 
Telegraph Co., 70 So. 633]; McLeod 
v. Pacific Tel. Co., 94 P. 568, 52 Or. 22, 
15 L.R.A.N.S. 810, 16 Ann.Cas. 1239 
{reh den 95 P. 1009, 52 Or. 22, 18 
L.R.A.N.S. 954, 16 Ann.Cas, 1239]). 


83. Western Union Telegraph Co. 
v. Jackson, 50° So. 316, 163 Ala. 9; 
Western Union Telegraph Co. v. Bak- 
er, 69 So. 246, 14 Ala.App. 208 [rev 
on other grounds 70 So. 633]; West- 
ern Union Telegraph Co. v. Anniston 
Cordage Co., 59 So. 757, 6 Ala.Anp. 
351; Western Union Telegraph Co. 
v. Brown, 59 So. 329, 6 Ala.App. 339; 
International Ocean Tel. Co. v. Saund- 
ers, 14 So. 148, 32 Fla. 434, 21 L.R.A. 
810; Mcleod v. Pacific Tel. Co., 94 P. 
568, 52 Or. 22, 15 L.R.A.N.S. 810, 16 
Ann.Cas. 1239 [reh den 95 P. 1009, 52 
Or. 22. 18 L.R.A.N.S. 954, 16 Ann. 
Cas. 1239]. 


34. Western Union Tel. Co. v. 
Wood, 57 F. 471, 6 C.C.A. 432, 21 L.R. 
A. 706; Anniston Cordage Co. v. West- 
ern Union Telegraph Co., 49 So. 770, 
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At any rate, the 


161 Ala. 216, 185 Am-S.R. 124, 380 
L.R.A.N.S. 1116; Butner v. Western 
Union Tel, Co., 37 P. 1087, 2 Okl. 234; 
Frazier v. Western Union Tel. Co., 78 
P. 330, 45 Or. 414, 67 L.R.A. 819. 


35. U.S.—Pacific Postal Tel. Cable 
Co. v. Palo Alto Bank, 109 F. 369, 48 
C.C.A. 418, 54 L.R.A. 711; Western 
Union Telegraph Co. v. Cowin & Co., 
20 F.(2d) 108, 54 A.L.R. 1362. 


Ala.—Western Union Tel. Co. v. 
Krichbaum, 31 So. 607, 132 Ala. 5365. 


Ark.—Western Union Telegraph Co. 
v. T. C. Davis Cotton Co., 280 S.W. 
977. 170 Ark. 506; Des Are Oil Mill 
v. Western Union Telegraph Co., 201 
S.W. 273, 132 Ark. 335. 


D.C.—Fererro v. Western Union Tel. 
Co., 9 App.D.C. 455, 35 L.R.A. 548. 


Ill.— Webbe v. Western Union Tel. 
Co., 48 N.E. 670, 169 Ill. 610, 61 Am. 
S.R. 207; Western Union Tel. Co, v. 
Dubois, 21 N.E. 4, 128 Ill. 248, 15 
Am.S.R.: 109. 


Iowa.—Wells v. Western Union 
Telegraph Co., 123 N.W. 371, 144 Iowa 
oe 1388. Am.S.R. 317, 24 L.R.A.N.S. 


Mo.—Lutesville Sand & Gravel Co. 
v. Western Union Telegraph Co., 
(App.) 296 S.W. 252; Barnett v. 
Western Union Telegraph Co., (App.) 
287 S.W. 1064; Poor v. Western Union 
Telegraph Co., 196 S.W. 28, 196 Mo. 
App. 557. ° 


N.M.—Western Union Tel. Co. v. 
Longwill, 21 P, 339, 5-N.M. 308. - 


N.Y.—Wolfskehl v. Western Union 
Tel. Co., 46 Hun 542, 2 Am.Flectr.Cas. 
647; De Rutte v. New York, etce., 
Electric Magnetic Tel. Co., 1 Daly 
547, 30 How.Pr. 403. 


N.C.—Young v. Western Union Tel. 
Co., 11 S.E. 1044, 107 N.C. 370, .22 Am. 
S.R. 883, 9 L.R.A. 669. 


Or.—Edd v. Western Union Tele- 
graph Co., 272 P. 895, 127 Or. 500. 


Pa.—Joshua} L. Bailey & Co. v. 
Western Union Telegraph Co., 76 A. 
736, 227 Pa. 522, 19. Ann.Cas 896; 
New York, etc., Printing Tel. Co. v. 
Dryburg, 35 Pa. 298, 78 Am.D. 338. 


8.c.—Aiken v. Western Union Tel. 
Co., 5 S.C. 358, 1 Am.Hlectr.Cas. 121. 


Tex.—Western Union Tel. Co. v. 
Uvalde Nat. Bank, -77 S.W. 603, 97 
Tex. 219, 65 L.R.A. 805 [aff (Civ.App.) 
712 S.W. 232]. - 


[a] Statutory provisions.—The ad- 
dressee may be entitled to sue by rea- 
son of the. effect given to statutory 
provisions imposing certain liabilities 
on telegraph companies. Western 
Union Tel. Co. v. McKibben, 14 N.E. 
894, 114 Ind. 511; Western: Union Tel. 
Co. v. Fenton, 52 Ind. 1; Herron v. 
Western Union Tel. Co., 57 N.W. 696, 
90 Iowa 129; Markel v. Western Union 
Tel. Co., 19 Mo.App. 80; Western 
Union Telegraph Co. v. Green, 281.8. 
W. 778, 153 Tenn. 59, 48 A.L.R. 301 
[reh den 284 S.W. 898, 153 Tenn. 522]; 
Wadsworth v. Western Union Tel. Co., 
8 S.W. 574, 86 Tenn. 695, 6 Am.S.R. 
864. 


not appear from the message or the company is not ° 
otherwise informed thereof.*4 
sendee or addressee of a telegram may sue the tel- 
egraph company for the damages sustained by him 
from a breach of the company’s public duty as to 
the transmission and delivery of the message;?® and 
the fact that in a particular case he may not be 
entitled to sue on the contract does not affect the 


/ 
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right of action®* but merely the form of remedy.*” 
Of course, the addressee has no cause of action 
for the negligence or default of the telegraph com- 
pany where he has not been damaged thereby®® or 
no right of his, contractual or otherwise, has been 
violated.*® 


[§ 222] (3) Undisclosed Principal—(a) Of Send- 
er. The general rule that an undisclosed principal 
may sue on a contract made by his agent*® has fre- 
quently been applied so as to authorize an action 
against a telegraph company by the undisclosed prin- 
cipal, of .the sender of the message,*1 subject of 
course to any defenses which would be available 
in ease the action was brought by the agent.*? In 
the application of the rule a distinction has been 
made: between eases relating to business messages 
and cases where damages are claimed for mental 
anguish,*? it being held that there can be no re- 
covery of damages for mental anguish by the undis- 
closed principal** unless he is the addressee.*® How- 
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/ 


[§§ 221-294 


ever, this distinction is said not to involve any 
denial of the general right of an undisclosed prin- 
cipal to sue but merely a question of the character 
of damages recoverable;*® the principal can recov- 
er only what the agent if suing in his own name 
might recover,** and damages for mental anguish to 
a person whose existence and whose interest in the 
message was not disclosed cannot be said to have 
been within the contemplation of the parties;** but, 
although he cannot recover for mental anguish, he 
may recover nominal damages or the price paid for 
the transmission of the message.*® 


[§ 223] (b). Of Addressee. Since the undisclosed 
principal of the sender may sue,°° a person may of, 
course sue where he is the undisclosed principal of 
both the sender and the addressee.*! It has been 
held that the action cannot be maintained by one 


‘who is the undisclosed principal of the addressee 


alone;°” but there is authority to the contrary.°* 
[§ 224] (4) Agent. An agent who sends a mes- 


36. Western Union Tel. Co. v. Du- 
bois, 21. N.E. 4, 128 Ill. 248, 15 Am.S. 
R. 109. 


87. See Actions § 156. 


38. Younker vy. ‘Western Union 
Telegraph Co., 125 N.W. 577, 146 Iowa 
499; Anderson v. Western Union Tel. 
Co., 8 La.A. (Orleans) 385;. Western 
Union Telegraph Co. v. E. F. Connell 
Land Co., 128 S.W. 1162, 61 Tex.Civ. 
App. 168. 


[a] If damages were suffered by 
sender alone, the addressee has no 
cause of action. Younker v. Western 
Union Telegraph Co., 125 N.W. 577, 
146 Iowa 499, 


39. Bertuch_ v. United States & 
Hayti Telegraph & Cable Co., 139 N.Y. 
S. 289, 79 Misc. 10. ox 


fa] Where sender intended to di- 
rect telegram to another person, 
but by mistake directed it to plaintiff, 
plaintiff has no cause of action for a 
failure to deliver the telegram to 
him. Smith v. Western Union Tele- 
graph Co., 95 S.E. 335, 109 S.C. 124. 


40. See Agency §§ 555, 597. 


41. U.S.—Purdom Naval Stores Co, 
an oer Union Tel. Co., 153 F. 
Bate! alt \ 


. Ala.—Western Union Telegraph Co. 
v. Northcutt, 48 So. 553, 158 Ala. 539, 
132 Am.S.R. 38; Western Union Tele- 
graph Co. v. Walker, 48 So. 102, 158 
Ala. 578; Western Union Tel. Co. v. 
Manker, 41 So. 850, 145 Ala. 418; 
Manker v. Western Union Tel. Co., 34 
So. 839, 187 Ala. 292 [overr Western 
Union Tel. Co. v. Allgood, 27 So. 1024, 
125: Ala. 712, and disappr Western 
Union Tel. Co. v. Wilson, 9 So. 414, 
93 Ala. 32, 30.Am.S.R. 23; Kennon v. 
Western Union Tel. Co.,.9 So. 200, 92 
Ala. 399]. 


Fla.—Western Union Telegraph Co. 
Xs prec akne, 129 -So. 743, 72, A.IAR. 
1192. 


' Ga.—Propeller Tow-Boat Co. v. 
Western Union Tel. Co., 52 S.E. 766, 


124 Ga. 478; Dodd Grocery Co. v. 
Postal Tel. Cable Co., 37 S.E. 981, 
112 Ga. 685. 


Iowa.—Harkness v. Western Union 
‘Tel. Co., 34 N.W. 811, 73 Iowa 190, 
5 Am.S.R. 672. 


N.Y.—Milliken v. Western Union 
Nel. Co., 418. N.B. 251,, 110 NY. 408, 
1 sL.R.A. 281; Leonard v. New York, 
etce., Electro Magnetic Tel. Co., 41 N. 


1'Y. 544, 1 Am.R. 446. 


Tex.—Western Union Tel. Co. v. 
Broesche, 10 S.W. 734, 72 Tex. 654, 
13 Am.S.R. 843; Gulf Coast, etc., R. 
Co. v. Todd, 19 S.W. 761, 4 Tex.App. 
| Civ.Cas. § 318. 


[a] If agent was not authorized to 
send message which was sent, as 
where he was instructed to send a 
certain message prepared by plaintiff 
but instead of so doing wrote out and 
sent a different message, and plain- 
tiff’s interest therein was not dis- 
closed to defendant, plaintiff cannot 
recover for negligence in regard to 
its transmission or delivery. Elliott 
v. Western Union Tel. Co., 12 S.W. 
954, 75 Tex. 18, 16 Am.S.R. 872. 


[b] Sender not acting as agent.— 
Where a merchant at the request of 
a customer telegraphs for certain 
goods desired by the latter, but in 
sending the message does not act as 
agent of the customer, and is merely 
seeking to supply himself with the 
goods in order subsequently to sell 
the same to the customer at a profit, 
there is no privity between the tele- 
graph company and the customer 
which will authorize an action by the 
latter for negligence in regard to the 
delivery of the message. Deslottes v. 
Baltimore, ete., Tel. Co., 3 So. 566, 
40 La.Ann. 183. 


Addressee as undisclosed principal 
of sender see supra § 221. 


42. Harkness v. Western Union 
Tel. Co., 34 N.W. 811, 73 Iowa 190, 5 
Am.S.R. 672; Western Union Tel. Co. 
Ke ey 23 S.W. 564, 4 Tex.Civ.App. 


Defenses see infra § 230. 


43. Western Union Tel. Co. v. 
Potts, 113 S.W. 789, 120 Tenn. 37, 127 
Am.S.R. 991, 19 L.R.A.N.S. 479. 


44. Helms v. Western Union Tel, 
Co., 55 S.H. 831, 143 N.C. 386, 8 L.R.A. 
N.S. 249, 118 Am.S.R. 811, 10 Ann.Cas. 
643 [disappr Cashion v. Western Un- 
ion Tel. Co., 32 S.E. 746, 124 N.C. 459, 
45 L.R.A. 160]; Western Union Tel. 
Co. v. Potts, 113 S.W. 789, 120 Tenn. 
37, 127 Am.S.R. 991, 19 L.R.A.N.S, 479; 
Western Union Tel. Co. v. Fore, (Tex. 
Civ.App.) 26 S.W. 783; Western Union 
Tel. Co. v. Kerr, 23 S.W. 564, 4 Tex. 


Civ.App. 280. Compare Western 
Union Tel. Co. v. Broesche, 10 S.W. 
734, 72 Tex. 654, 13 Am.S.R. 843 


(where, however, it seems’ that de- 


fendant was informed of the agency 
of the sender). 


45. See supra § 221. 


46. Western Union Tel. Co. v. 
Potts, 113 S.W. 789, 120 Tenn. 37, 127 
Am.S.R. 991, 19 L.R.A.N.S. 479; West- 
ern Union Tel. Co. v. Kerr, 23: S.W. 
564, 4 Tex.Civ.App. 280. 


47. Western Union Tel. 
Kerr, supra. 


Cows Ns 


48. Western Union Tel. Co. v. 
Potts, 113 S.W. 789, 120 Tenn. 37, 127 
Am.S.R. 991, 19 L.R.A.N.S. 479; West- 
ern Union Tel. Co. v. Kerr, 23 S.W. 
564, 4 Tex.Civ.App.. 280. 


49. Western Union Tel. Co. v. 
Potts, 113 S.W. 789, 120 Tenn. 37, 127 
Am.S.R. 991, 19 L.R.A.N.S. 479. 


50. See supra § 222. 


51. Western Union Telegraph Co. 
v. Walker, (Ala.) 48 So. 102; Western 
Union Telegraph Co. v. Redding, 
(Plas); 129) So. 9743, 72) ALL R. -Big2s 
Harkness v. Western Union Tel. Co., 
34 N.W. 811, 73 Iowa 190, 5 Am.S.R. 
672; Western Union Tel. Co. v. Potts, 
113 S.W. 789, 120 Tenn. 37, 127 Am.S. 
R. 991, 19 L.R.A.N.S. 479. 


52. Western Union Tel. Co. v. 
Schriver, 141 F. 538, 72 C.C.A. 596, 
4 L.R.A.N.S. 678; Western Union 
Telegraph Co. v. Lowden, 77 So. 145, 
116 Miss. 379; Stuard y. Western 
Union Telegraph Co., 64 So. 835, 106 
Miss. 883. See also Lee v. Western 
Union Tel. Co., 51 Mo.App. 375 (where 
in an action of tort brought by an 
agent to whom the message was ad- 
dressed, and where there was noth- 
ing to indicate the interest of his 
principal, the court in sustaining the 
right of the agent to sue said that 
the action could not have been main- 
tained by his principal). 


53. Wells v. Western Union Tele- 
graph Co., 123 N.W. 371, 144 Iowa 
605, 1388 Am.S.R. 317, 24 L.R.A.N.S. 
1045. See Western Union Telegraph 
Co. v. Ft. Smith Body Co., 3 S.W.(2d) 
345, 176 Ark. 495, 57 A.L.R. 39 [quot 
Cyc] (noting the conflict of authority 
on this point); Western Union Tel. 
Co. v. Potts, 113 S.W. 789, 120 Tenn. 
37, 45, 127-Am.S.R. 991, 19 L.R.A.N.S. 
479 (“it would seem to follow, from 
the principles above stated, that the 
undisclosed principal of the sendee 
might also bring the action; but the 
contrary has been held in two cases”). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 224-228] - 


sage in his own name on behalf of an undisclosed 
principal may sue in his own name for a breach of 
the contract of transmission,®+ and may recover the 
entire damages as trustee for his principal.>> So 
also where a message is addressed to an agent per- 
sonally and the interest of his principal is not dis- 
closed, the agent may sue;°* but the agent cannot 
sue for damages due to an error in transmitting to 
him a message from his principal where the agency 
is disclosed and the agent acts under the message 
in the name of and for his principal.®7 


[§ 225] c. Against Particular Persons or Compa- 
nies. An action may be brought against a telegraph 
company for damages resulting from the negligence 
or default of any person or company,*® such as a 
telephone company®® or railroad company,®® em- 
ployed by it in attempting to fulfill its contract or 
obligation. Where the error in a message is that 
of the sender, and not of the telegraph company, the 
cause of action, if any, of the sendee is against the 
sender and not the company.®! 


[§ 226] d. Conditions Precedent. Plaintiff in or- 
der to maintain his action must comply with any 
necessary conditions precedent,®? such as a statu- 
tory requirement that claims for damages shall be 
presented within a certain time,®* or a stipulation 
to this effect in ‘the contract of transmission where 
such a. stipulation is regarded as a condition pre- 
cedent;®* but a party who has been damaged by a 
delay in transmitting a message directing the levy 
of an attachment is not bound before bringing his 
action against the telegraph company to test by suit 


54. U. S. Telegraph Co. v. on 64. 


sleve, 29 Md. 232, 96 Am.D. 519 


55. U. S. Telegraph Co. v. Gilder- 


sleve, supra. 66. 
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See supra § 212. 


65. Pacific Postal Tel. Cable Co. v. 
Fleischner, 66 F. 899, 14 C.C.A. 166. 


Hasbrouck v. Western Union 
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the validity of the prior attachments obtained by 
other creditors,®> nor where by reason of an error 
in transmission a contract has been entered into 
through an agent upon terms different from those 


intended by plaintiff is he required to bring an ‘ae- 


tion against the other party to rescind the contract.®* 


[§ 227] 2. Form of Action—a. In General. For 
a wrongful refusal to receive a message for trans- 
mission an action of tort will lie;*? and where a 
message has been accepted for transmission a fail— 
ure promptly and accurately to transmit and de- 
liver the same is not only a breach of a contractual 
duty but also a breach of a public duty®® constitut- 


| ing an actionable tort,®® so that ordinarily: an ac. 


tion for a breach of the duty may be brought either 
in contract or in tort,7° or at least it may be so 
brought by the sender of the message.71 In some 
cases and in some respects it is immaterial in which 
form the action is brought;72 but in others the form 
of action is material,‘* as in regard to the right 
to recover exemplary damages,’* in determining, 
what law governs,*® or as affecting the jurisdiction. 
of a justice of the peace.7® : 


[§ 228] b. Action by Addressee. Where the ad- 
dressee is entitled to sue by virtue of an actual con- 
tractual relation between him and the telegraph com- 
pany“ his action may be either ex contractu or ex 
delicto.7® Also, where he is entitled to sue by vir- 
tue of the contract of transmission having been 
made for his benefit,7® he may sue ex contractu®® 
or ex delicto.*! Ordinarily, however, the addressee’s 


Champion Chemical Works v. Posta? 
Tel.-Cable Co., 123 Ill.App. 20. ize 

[a] Measure of liability.—(1) 
“There is little trace of a disposition 
to make the measure of the liability 


56. Lee v. Western Union Tel. Co., 
51 Mo.App. 375. f 


57. Rose v. U. S. Telegraph Co., 29 
N.Y.Super. 305, 3 Abb.Pr.N.S. 408, 34 
How.Pr. (N.Y.) 308. 


58. American Express Co. v. Pos- 
tal Telegraph-Cable Co. of Nebraska, 
151 N.W. 240, 97 Neb. 701; Postal 
Telegraph Cable Co. of Texas v. Har- 
riss, 121 S.W. 358, 56 Tex.Civ.App. 105 
[reh den 122 S.W. 891, 56 Tex.Civ. 
App. 105]. 


Connecting lines see supra § 218. 


- 59. Western Union Telegraph Co. 
v. Oakley, (Tex.Civ.App.) 181 S.W. 
507. 


60. Western Union Telegraph Co. 
v. Sims, (Tex.Civ.App.) 181 S.W. 800 
(where the agent of the telegraph 
company, who was also agent of a 
railroad company, did not inform the 
sender that he intended to transmit 
the message over the wire of the rail- 
road company). 


61. Western Union Telegraph Co. 
v. Nicholson, (Tex.Civ.App.) 16 S.W. 
(2d) 315. ; 


62. Heald v. Western Union Tel. 
Co., 105 N.W. 588, 129 Iowa 326; Al- 
bers v. Western Union Tel. Co., 66 
N.W. 1040, 98 Iowa 51. 


- 63. Heald v. Western Union Tel. 
Co.; 105 N.W. 588, 129 Iowa 326. 


[a] Inclusion of untenable de- 
mands with just demands in a timely 
written notice of claim does not vi- 
tiate it. McMahon v. Western Union 
Telegraph Co., 171 N.W. 700, 186 Iowa 
744, ' : oh 


Tel. Co., 77 N.W. 1034, 107 Iowa 160, 
70 Am.S.R. 181; Reed v. Western Un- 
ion Tel. Co., 37 S.W. 904, 1385 Mo. 661, 
58 Am.S.R. 609, 34 L.R.A. 492. 


67. Cordell v. Western Union Tel. 
Co., 63 S.E.. 71, 149 N.C. 402, 22 L.R. 
A.N.S. 540. 


[a] Particular action by both 
sender and addressee held ex contrac- 
tu.—WMinoprio, ete., Co. v. Western 
Union Tel. Co., 5 La.A. (Orleans) 79. 

{b] Particular action held to 
sound in tort.—Bernstein v. Western 
Union Telegraph Co., 151 N.W. 108, 
169 Iowa 115. 

68. See Actions § 156. 


69. Cordell v. Western Union Tel. 
Co:, 63° S:B. 71, 149° N.C. 402,422 LR. 
A.N.S. 540; Western Union Telegraph 
Co. v. Hice, (Tex.Commn.App.) 288 


S.W. 175 [aff (Civ.App.) 282 S.W. 
923]. 
[a] Action for breach of statu- 


tory duty in regard to the transmis- 
sion or delivery of a message is in 
effect an action for negligence. West- 
ern Union Tel. Co. v. Potts, 113 S.W. 
789, 120 Tenn. 37, 127 Am.S.R. 991, 
19 L.R.A.N.S. 479. 


70. See Actions § 156. 
71. See Actions § 156. 


[a] Particular action held to be in 
tort.—Western Union Telegraph Co. 
v. Meyers, 141 N.E. 85, 80 Ind.App. 
376. 


72. Western Union Tel. Co. v. 
Woodard, 105 S.W. 579, 84 Ark. 323, 
13 Ann.Cas. 354; Western Union Tel. 
Co, v. Hogue, 94 S.W. 924, 79 Ark. 33; 


dependent on the form of the -.ac- 
tion.” Kerr S. S. Co. v. Radio Cor- 
poration of America, 157 N.E. 140, 245. 
N.Y, 284,292, 55-A.L.R. 1139 [rev 
216 N.Y.S. 856, 216: App.Div. 839; re- 
arg den 157 N.B. 882, 245 N.Y. 626 
and cert den 48 S.Ct. 118, 275 U.S. 557, 
72 L.Ed. 424]. (2). Effect, if any, of 
form of action on measure of com- 
pensatory damages see infra § 266. 


73. Western Union Tel. Co. v. Hill, 
50 So. 248, 163 Ala. 18; Western Un- 
ion Tel. Co. v. Rowell, 45 So. 73, 153 
Ala. 295; Western Union Tel. Co. v. 
Dubois, 21 N.E. 4, 128 Ill. 248,.15 Am. 
S.R. 109; Balderston v. Western Un-- 
ion Tel. Co., 60 S.E. 435, 79 S.C. 160. 


74. Denial of exemplary damages 
in action ex contractu see infra § 322.. 


75. See infra §§ 260, 261. 


76. ack of jurisdiction of action 
on case see infra § 231. 


77. See supra § 221. 
78. See Actions § 156. x 
79. See supra § 221. ; 


80. Western Union Telegraph Co. 
vy. Anniston Cordage Co., 59 So. 757,. 
6 Ala.App. 351; Western Union Tel- 
egraph Co. v. Eckhardt, (Tex.Civ. 
App.) 2 S.W.(2d) 505 [mod on other 
grounds. (Commn.App.) 11. S.W.(2d) 
777, and reh den 20 S.W.(2d) 759]. | 


81. Western Union Telegraph Co. 
v. Baker, 69 So. 246, 14 Ala.App. 208 
[rev on other grounds 70 So. 633]; 
Western Union Telegraph Co. vy. An- 
niston Cordage Co., 59 So. 757, 6 Ala. 
App. 351; Edd v. Western Union Tel- 
egraph Co,, 272 P. 895, 127 Or. 500. 
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right of action is in tort,8? at least where he sues 
for a breach of public duty,§* and in some cases 
he may sue only in tort, and not in contract,** as 
where he is neither party nor privy to the contract 
of transmission nor within the application of the 
rule allowing a right of action to the person bene- 
ficially interested.®® 


[§ 229] 3. Limitation of Actions. An action 
against a telegraph company is subject to the stat- 
utes of limitation governing contract®® or tort*’ ac- 
tions accordingly as it is ex contractu or ex delic- 
£o.8% 


[§ 230] 4. Defenses.’® Matters which defendant 
may sect up in defense include the exercise of due 
care and lack of negligence on its part,®® a failure 
of plaintiff to comply with a condition precedent to 
his right of action®! and contributory negligence 
on his part.?2. The company may also rely on a 
valid stipulation in the contract of transmission lim- 
iting its liability®* or a valid regulation in regard 
to its office hours®* or free delivery limits.°° Mat- 
ters held not to constitute defenses include: Vol- 
untary payment of charges for the message by plain- 
tiff?® or her husband;®? an unauthorized direction 
by a third person, after the negligence had occurred, 
to apply the money paid for the message to the pay- 
ment of charges on another message;®*® the fact 
that the message was not presented in writing and 
need not have been accepted for transmission, where 
it was accepted;®® a rule of plaintiff express com- 
pany requiring code words, where the telegram was 
in plain words;! the fact that some of the compa- 
ny’s employees were on strike, where the message 
was accepted without stating that it was subject 
to delay on account of a strike or mentioning any 


82. See Actions § 156. 
83. See Actions § 156. 


84. Western Union Tel. Co. v. 
Uvalde Nat. Bank, 77 S.W. 603, 97 


ledge, 106 S.W. 


LApp. 337; 
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92. Western Union Tel. Co. v. Gul- 
957, 
Western "Tnion Tel. Co. v. Wright, 18 1 

d Morrison _v. Western i 
Union Telegraph Co., 
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limitation of the company’s liability;? absence of 
the addressee from the place of destination, where 
the message was addressed to him in care of another 
person;? the fact that the company has no office 
at the place of destination, where its transmitting 
agent informed the sender that the company has an 
office at such place;+ an agreement of the sender 
that the message may be mailed, where the company 
was negligent in not making any effort to find the 
addressee or to deliver the telegram otherwise than 
by mailing;> refusal of a third person to postpone 
a funeral;* and postponement of a funeral, where 
plaintiff did not know of the postponement.*| In a 
suit by a person’ who held an option on certain prop- 
erty, the fact that his agent surrendered, or failed 
to renew, it on the day of its expiration is not a 
defense where delivery. of the message was delayed 
until the following day,® nor is the subsequent pur- 
chase and resale by plaintiff of the property covered 
by the option a defense, where the purchase was 
under a new contract and not pursuant to the op- 
tion.? In a tort action, based on a statute, for non- 
delivery of a message accepting an offer, it is not 
a defense that a contract between the sender and 
the addressee was completed on the delivery of the 
message to the telegraph company for transmis- 
sion.!° 


[§ 231] 5. Jurisdiction. An action on the case 
by the receiver of a telegraphic dispatch against 
the telegraph company is not within the jurisdiction 
of a justice of the peace in some states. 


[§ 232] 6. Parties. In an action by a bank 
against a telegraph eompany for delivering a forged 
message causing the bank to pay a check, payment 
of which had been ordered stopped by the maker, 


sous 9 So. 414, 93 Ala. 32, 30 Am.S.R. 


84 Ark. 501; 


American Express Co. v. Postal 
Telegraph-Cable Co. of Nebraska, 151 


(Tex.Civ.App.) | NW. 240, 97 Neb. 701. 


Tex. 219. 65 L.R.A. 805 [aff (Civ.App.) 
72 S.W. 232]. 


85. See Actions § 156. 

86. Western Union Tel. Co. v. Witt, 
110 S.W. 889, 33 Ky.L. 685; La Grange 
ee ares torn Tel. Co., 25 La.Ann. 
383. 


Action for delay in delivery see 
Limitations of Actions § 67. 


8&7. Cage Cotton Co. v. Postal Tel- 
egraph & Cable Co., 3 La.Anp. 754. 


88. General statutes of limitation 
governing actions: 


hol ee see Limitations of Actions § 


On contract see Limitations of Ac- 
tions § 67. 


89. Cross references: 
Defenses in actions for penalties see 
supra § 138 


Excuse for delay in transmission see 
supra §§ 171-173. 


90. Western Union Tel. Co. v. El- 
liott, 115 S.W. 228, 131 Ky. 340, 22 L. 
R.A.N.S. 761; Pinckney v. Western 
Union Tel. Co., 19 S.C. 71, 45 Am.R. 
765. 


91. Heald v. Western Union Tel. 
Co., 105'N.W. 588, 129 Iowa 326. 


rig ec leg precedent see supra § 


35 S.W.(2d) 215. 


Contributory negligence as affect- 
ing damages see infra §§ 270, 271, 304. 


93. Kiley v. Western Union Tel. 
Co., 16 N.E. 75, 109 N.Y. 231; Manier 
v. Western Union Tel. Co., 29 S.W. 
732, 94 Tenn. 442; Lester v. Western 
Mae Tel. Co., 19 S.W. 256, 84 Tex. 


Stipulations limiting liability see 
supra §§ 194-216. 


94. Western Union Tel. Co. v. Neel, 
Mage 15, 86 Tex. 368, 40 Am.S.R. 


Office hours as affecting Hability 
for delay in delivery see supra § 183. 


95. Western Union Tel. Co. v. Hen- 
derson, 7 So. 419, 89 Ala. 510,18 Am. 
S.R. 148; Western Union Tel. Co, v. 
Trotter, 55 Ill.App. 659. 


Free delivery limits see supra § 


185. 


96. Western Union Telegraph Co, 
vy. Morrison, 74 So. 88, 15 Ala.App. 
532 [aff 76 So. 438, 200 Ala. 496]. 


97. Western Union Telegraph Co. 
v. Boteler, 62 So. 821, 183 Ala. 457. 


98. Christman v. Postal Telegraph 
Co., 74 S.H. 325, 159 N.C. 195, 


99. Western Union Tel. Co. v. Wil- 


' 2. Western Union Tel. Co. v. Me- 


Morris, 48 So. 349, 158 Ala. 3, 2 
Am.S.R. 46. eas 


3. Western Union Tel. Co. v. Row- 
ell, 45-So. 78, 153 Ala. 295. 


4 Western Union Tel. Co. vy. 
SE patannehets 32 N.E. 871, 6 Ind.App. 


5. Western Union Telegraph Co. v._ 
SCS: (Tex.Ciy.App.) 4 S.W.(2d) 


6 Mullinax v. Western Union 
ee pe Co., 72-.S.E. 583, 156 N.C. 


7. Western Union Telegraph Co. 
v. North, 58 So. 299, 177 Ala. 319. 


8. Bass v. Western Union Tele- 
graph Co., 90 S.H. 155, 105 S.C. 487. 


9. Western Union Telegraph Co. 
pC beam (Tex.Civ.App.) 137 S.w. 


10. Tippin v. Western Union Tele- 
ages Co., 185 S.W. 539, 194 Mo.App. 


11. Western Union Tel. Co. vy. Du- 
ane N.E. 4, 128 Ill. 248, 15 Am.S. 


Jurisdiction of justice of peace of 
tort actions generally see Justices of 
the Peace § 65. 


For later cases, developments and changes in the law see Annotations; same title and section number. 
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a 


failure to require the maker of the check to be made 
a party is not error, where no relief against the mak- 


er is asked.12 


[§ 233] 7. Pleading1*—a. Complaint, Declaration, 
As in other civil ac- 


or Petition—(1) In General. 


12. Western Union Telegraph Co. 
v. First State Bank & Trust Co., (Tex. 
Civ.App.) 241 S.W. 789. 


13. Pleading in actions for: 


Failure to furnish telephone service 
See infra § 350. 


mee from construction see supra 


Penalties see supra § 141. 
14. See Pleading § 140. 


15. Cal.—McQuilkin v. Postal Tel- 
egraph Cable Co., 151 P. 21, 27 Cal. 
App. 698. 


Fla.—South Florida Tel. Co. v. Ma- 
loney, 16 So. 280, 34 Fla. 338. 


Ga.—Maggioni v. Postal Telegraph- 
Cable Co., 110 S.E. 309, 28 Ga.App. 51; 
Western Union Telegraph Co. v. 
Knight, 84 S.E. 986, 16 Ga.App. 203; 
Gardner v. Western Union Telegraph 
Co., 81 S.E. 259, 14 Ga.App. 403. 


$.C.—Gist v. Western Union Tel. 
Co., 23 S.E. 148, 45 S.C. 344, 55 Am.S. 


Tex.—Western Union Telegraph Co. 
v. Anson State Bank, (Civ.App.) 251 S. 
W. 1114; Ratliff v. Western Union 
eae Co., (Civ.App.) 183 S.W. 


[a] Pleadings held sufficient to 
state cause of action.—(1) Storrar v. 
Postal Telegraph Cable Co., 144 N.W. 
363, 162 Iowa 578; Lynch v. Western 
Union Telegraph Co., (Mo.App.) 18 S. 
W.(2d) 535; Western Union Tele- 
graph Co. v. Dorough, (Tex.Civ.App.) 
213 S.W. 282. (2) As against a gen- 
eral demurrer. Western Union Tele- 
graph Co, v. Gardner, (Tex.Civ.App.) 
278. S.W. 278; Western Union Tele- 
graph Co. v. Kitchen, (Tex.Civ.App.) 
257 S.W. 690; Western Union Tele- 
graph Co. v. Golden, (Tex.Civ.App.) 
201 S.W. 1080; Western Union Tele- 
graph Co. v. Hughey, 118 S.W. 1130, 
55 Tex.Civ.App. 403. (3) When lib- 
erally construed, in the absence of 
any demurrer. Western Union Tele- 
graph Co. v. Saxon, (Tex.Civ.App.) 
138 S.W. 1091. 


[b] Complaint held to meet every 
legal requirement.—Western Union 
Telegraph Co. v. Snell, 56 So. 854, 3 
Ala.App. 263. 


[¢e] Demurrer held properly over- 
ruled.—Western Union Te egraph Co. 
v. Sledge, 62 So. 390, 7 Ala.App. 650. 


16. Ala.—Postal Telegraph-Cable 
Co. v. Shepherd, 70 So. 981, 14 Ala. 
App. 371. 


Fla.—South Florida Tel. Co. v. Ma- 
loney, 16 So. 280, 34 Fla. 338. 


Mass.—May v. Western Union Tel. 
Co., 112 Mass. 90. 


Minn.—Abbott v. Western Union 
Tel. Co., 90 N.W. 1, 86 Minn. 44. 


Tex.—Western Union Telegraph 
Co. v. Fletcher, (Civ.App.) 208 S.W. 
748; Western Union Telegranh Co. 
y. Smith, (Civ.App.) 1383 S.W. 1062. 


[a] It is insufficient to allege a 
non-performanace of certain acts 
without showing any duty or obliga- 
tion on the part of defendant to per- 
form the same. South Florida Tel. 
Co. v. Maloney, 16 So. 280, 34 Fla. 338 
(a declaration for failure to receive a 
message for transmission is fatally 
defective where it merely alleges that 
defendant is a corporation and that it 


ec 
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refused to receive the message, with- 
out alleging that defendant owned or 
operated a telegraph line, had any 
‘acilities for transmitting messages, 
was engaged in such business or had 
un Office at the place to which the 
message was addressed or even that 
its refusal to receive the message was 
wilful or wrongful). 


[b] Obligation to deliver promptly 
held sufficiently alleged.—Western 
Union Telegraph Co. v. Gold, (Tex. 
Civ.App.) 235 S.W. 3381. 


[ec] Contract genoerally.—(1) <A 
contract binding the telegraph com- 
pany to transmit and deliver the 
message in question must be alleged 
in an action, either ex contractu or 
ex delicto, for delay in transmission 
or delivery. Western Union Tele- 
graph Co. v. Hawkins, 70 So. 12, 14 
Ala.Apv. 295. (2) Contract held suf- 
ficiently alleged. Western Union 
Telegraph Co. v. Hicks, 72 So. 356, 197 
Ala. 81; Western Union Tel. Co. v. 
Wilson, 9 So. 414, 93 Ala. 32, 30 Am. 
S.R. 23; Milliken v. Western Union 
Tel! Co... 18 N.S) 2bhs 110 ZN VY... 403; 
1 L.R.A. 281 [rev 53 N.Y.Super. 
1G ea ye Western Union ‘Telegraph 
Co. v. Kersten, (Tex.Civ.App.) 161 
S.W. 369 [reh den 161 S.W. 1091]; 
Western Union Telegraph Co. v. Con- 
der, (Tex.Civ.App.) 1388 S.W. 447. 


[d] Connection of plaintiff with 
contract or message.—(1) In an ac- 
ticn by the sendee or addressee of a 
message it is necessary that it ap- 
pear from the allegations of the com- 
plaint that he was connected with the 
contract for transmission as a party, 
either directly or through an agent, 
or that the message was sent for his 
benefit. Western Union Telegraph 
Co. v. Hawkins, 70 So. 12, 14 Ala.App. 
295. (2) Where the message set out 
in the complaint shows that it was 
sent for his benefit, a specific aver- 
ment that it was so sent is unneces- 
sary. Western Union Telegraph Co. 
v. Jackson, 50 So. 316, 163 Ala. 9.- (3) 
Complaint construed to allege that 
plaintiff was a party to, and not a 
beneficiary of, or stranger to, the con- 
tract. Western Union Telegraph Co. 
v. Morrison, 74 So. 88, 15 Ala.App. 532 
{aff Ex parte Western Union Tele- 
graph Co., 76 So. 438, 200 Ala. 496]. 


[e] Consideration (1) for the 
company’s promise or undertaking to 
transmit the message must be alleged 
(Western Union Telegraph Co. v. 
Hawkins, 70 So. 12, 14 Ala.App. 295; 
Maggi ni v. Postal Telegraph-Cable 
Co., 110 S.H. 309, 28 Ga.App. 51), (2) 
regard ess of whether the action is 
ex contractu or ex delicto (Western 
Union Telegraph Co. v. Hawkins, su- 
pra). (8) Consideration held suffi- 
ciently alleged. Western Union Tel- 
egraph Co. v. Melear, (Tex.Civ.App.) 
253 S.W. 599. 


[f] Agency.—(1) In an_ action 
predicated on the responsibility of a 
telegraph company for an act of its 
agent or employee, the petition must 
allege that the agent or employee 
acted within the scope of his employ- 
ment. Gardner v. Western Union Tel- 
egraph Co., 81 S.H. 259, 14 Ga.App. 
403. (2) Allegations in. particular 
petitions or complaints have been 
held sufficient to show that: The 
person to whom the message . was 
handed was the telegraph company’s 
operator and was authorized to act 
for and bind it in receiving the mes- 
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tions,'* the petition, declaration or complaint must 
state a cause of action’® and must therefore show 
the existence of a duty owing by defendant to plain- 
tiff® and a breach of that duty.17 
to allege facts, rather than legal conclusions,!® and 


It is necessary 


sage. Western Union Telegraph Co. 
v. Graham, (Tex.Civ.App.) 244 S.W. 
579. The agent, to whom the mes- 
sage was delivered for transmission, 
acted within the scope of his au- 
thority in defendant’s behalf. West- 
ern Union Telegranh Co. v. Russell, 
58 So. 938, 4 Ala.App. 485. (8) Plain- 
‘iffs brother acted as his agent in 
sending the telegram. Western Un- 
ion Telegraph Co. v. Cleveland, 53 So. 
80, 169 Ala. 131, Ann.Cas.1912B 534. 


17. Greenberg v. Western Union 
Tel. Co., 15 S.E. 651, 89 Ga. 754. 


[a] Allegations held sufficient to 
show: (1) Breach (Western, Union 
Telegraph Co. v. Barbour, 89 So. 299, 
206 Ala. 129, 17 A.L.R. 103) (2) of 
contract (Western Union Te’egravh 
Co. v. Fuel, 51 So. 571, 165 Ala. 391). 
(3) Negligence on the part of de- 
fendant. Western Union Tel. Co. v. 
Jump, 8 Ky.L. 531. (4) Support a 
recovery based either on a breach of 
contract or a breach of a common 
law duty. Western Union Telegranh 
Co.-v. Alred, (Tex.Civ.App.) 4 S.W. 
(2d) 666. (5) An allegation that a 
contract to transmit to plaintiff was 
breached by a failure to deliver with- 
in a reasonable time is sufficient, as 
the message could not be transmitted 
to plaintiff without a delivery or its 
legal equivalent. Western Union 
Telegraph Co. v. Hicks, 72 So, 356, 197 
A’a. 81. (6) Special counts in a com- 
plaint in an action by the sender of 
an unrepeated interstate telegram for 
error in transmission charging the © 
company with gross negligence may 
be accepted, since the case must be 
tried according to federal law, as 
equivalent of charging wanton con- 
duct for which the company is liable 
as in case of willful wrong. Ex parte 
Priester, 102 So. 376, 212 Ala. 271 [rev 
(Apvp.) Priester v. Western Union 
Sa aiy os Co., 102 So. 372, 20 Ala.App. 


[b] Nogligence need not he 
charged in action on contract.—West- 
ern Union Telegraph Co. v. Barbour, 
89 So, 299, 306 Ala. 129, 17 A.L.R. 103; 
Western Ui.ion Telegraph Co. v. Fuel, 
51 So. 571, 165 Ala. 391. 


18. South Florida Tel. Co. v. Ma- 
loney, 16 So. 280, 34 Fla. 338; West- 
ern Union Telegraph Co. v. Jeffries, 
(Tex.Civ.App.) 214 S.W. 781. 


[a] Facts showing contract.—That 
a contract of transmission was made 
need not be alleged in express terms 
if the complaint alleges facts suffi- 
cient to show such contract. West-, 
ern Union Tel. Co. v. Rowe, 98 S.W. 
228, 44 Tex.Civ.App. 84. 


[b] Undertaking to transmit and 
deliver “promptly.”—“Each of the 
counts of the complainant charges an 
undertaking by the defendant to 
transmit and deliver for a reward the 
message in question, and are not bad 
for failing to specifically aver an un- 
dertaking to ‘promptly’ transmit and 
deliver. When a telegraph company 
accepts a message for transmission 
and delivery, it itnpliedly undertakes 
to do so promptly and without de- 
lay; otherwise there would be no 
need or advantage for people to re- 
sort to this method of communica- 
tion. Moreover, the message carried 
upon its face the necessity for a 
prompt transmission and delivery.” 
Western Union Tel. Co. v. Mathis, 110 
So. 399, 215 Ala. 282, 284. 
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they must be alleged positively and distinctly, rath- 
er than argumentatively or inferentially;*® but it 
is not necessary to state the evidence of the facts”° 
or to anticipate and negative matters of defense.** 


Language of message. Except in some jurisdic- 
tions,?? it is not necessary for the complaint to set 
out or state the language of the message in ques- 
tion;2% but if the message was in cipher and the 
meaning thereof bears on the damages claimed, the 
‘eomplaint should show the translation or meaning 
thereof.?# 


» {§ 234] (2) Allegations of Compliance with Con- 
‘ditions. While the petition or complaint must al- 
‘lege or show a compliance on the part of plaintiff 
ewith any conditions precedent,?° such as a compli- 
ance with a statutory requirement that claims for 
«damages shall be presented within a certain time,?°® 
‘or compliance with a stipulation in the contract of 
‘transmission to this effect where such a stipulation 
‘is regarded as a condition precedent,”’ it is ordinari- 
‘ly held that such stipulations are not conditions 
precedent but are conditions subsequent,?* and that 
a compliance therewith need not be alleged in the 
‘complaint.2® In cases where defendant accepted the 
message in question for transmission the complaint 
meed not allege that the charges were paid or guar- 
-anteed®° or that the message was presented in writ- 
‘ing*1 or during the company’s regular office hours ;*? 
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but it is not sufficient to allege that defendant failed | 


to forward a message from the original point of 
destination to the point where defendant was in- 
formed that the addressee in fact was, without some 
allegation of payment«or offer to pay the cost of 
forwarding.?* Where, under a statute in force at 
the time, a message is required to bear a revenue 
stamp affixed by the sender, it is necessary, In an 
action for refusal to transmit,?* but not in an action 
for failure to deliver,?® a message, to allege in the 
complaint that a revenue stamp was affixed to the 
message. If the message in question was a Sunday 
message and under the statute applicable the con- 
tract therefor would otherwise be void, the com- 
plaint must allege or show that it related to a mat- 
ter of charity or necessity,** so if a message relat- 
ed to a transaction in futures which might or might 
not be illegal the complaint must show that it re- 
lated to a legal transaction.*7 


[§ 235] (3) Allegations as to Damages—(a) In 
General. A complaint alleging a valid contract of 
transmission between plaintiff and defendant and a 
breach thereof by the latter, although it does not 
show any substantial damages resulting from the 
breach, will warrant a recovery of nominal dam- 
ages;38 but in order to recover substantial compen- 
satory damages the complaint must show that such 
damages were sustained.*® General damages, such as 
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* 19. Graddy v. Western Union Tel. 
Go., 43 S.W. 468, 19 Ky.L. 1455. 


. {a] Circumstances creating liabil- 
ity.—‘'The statement must set out 
distinctly the circumstances which 
create the liability of defendant. 
This statement may be concise and 
‘brief, but must be specific and defi- 
nite.” South Florida Tel. Co. v. Ma- 
loney,.16 So. 280, 34 Fla. 338, 342. 


< [b] Negligence held alleged with 
sufficient particularity.— Western Un- 
ion Telegraph Co. v. Saunders, 51 So. 
176, 164 Ala. 234, 137 Am.S.R. 35. 


{c] In action before justice of 
‘peace the statement will be held to 
be good if it identifies the message 
and the act of negligence of defend- 
ant sufficiently to bar another action 
for the same cause. Lee v. Western 
Union Tel. Co., 51 Mo.App. 375. 


. 20. Howard v. Western Union Tel. 
Go., 76 S.W. 387, 25 Ky.L. 828; West- 
ern Union Telegraph Co. v. Hender- 
son, 131 S.W. 1153, 62 Tex.Civ.App. 
457; Western Union Tel. Co. v. Rowe, 
98 S.W. 228, 44 Tex.Civ.App. 84; 
Mitchell v. Western Union Tel. Co., 24 
S.W. 550, 5 Tex.Civ.App. 527. 


{a] Motion to make complaint 
‘more definite and certain should be 
‘denied where the complaint states 
the essential facts and a compliance 
with the motion would merely re- 
quire a statement of the evidence. 
Western Union Tel. Co. v. Wilhelm, 
‘67 N.W. 870, 48: Neb. 910. 


21. Western Union Tel. Co. v. 
Whitson, 41 So. 405, 145 Ala. 426; 
‘Western Union Telegraph Co. vy, 


Louissell, 66 So. 839, 11 Ala.App. 568 
{appeal den 67 So. 1019, 191 Ala. 665]; 
Western Union Tel. Co. v. Henley, 60 
N.E. 682, 157 Ind. 90; Western Union 
"Tel. Co. v. Cook, 99 S.W. 1131, 45 Tex. 
Civ.App. 87. 


[a] Delivery limits.—The com- 
plaint in an action for failure to de- 
liver a message need not allege that 


the addressee lived or was to be found 
within defendant’s free delivery lim- 


its, since if defendant has established, 
such limits and the addressee does. 


not live within the same this is a 
matter of defense. Western Union 
Tel. Co. v. Whitson, 41 So. 405, 145 
Ala. 426. ; 


[b] Contributory negligence need 
not be negatived.—Mitchell v. West- 
ern Union Tel. Co., 24 S.W. 550, 5 Tex. 
Civ.App. 527. 


22. Western Union Telegraph Co. 
v. Johnson, 51 So. 230, 164 Ala. 229. 


23. Lee v. Western Union Tel. Co., 
51 Mo.App. 375; Butler v. Western 
Union. Fel) :Co.; 40, SB. 162, 62.S8:C. 
222, 89 Am.S.R. 893. 


24. See infra § 235. 


25. Heald v. Western Union Tel. 
Co., 105 N.W. 588, 129 Iowa 326. 


26. Heald v. Western Union Tel. 
Co., supra. 


27. Albers v. Western Union Tel. 
Co., 66 N.W. 1040, 98 Iowa 51; West- 
ern Union Tel. Co. v. Hays, (Tex.Civ. 
App.) 63 S.W. 171. 


28. See supra § 212. 


29. Western Union Tel. Co. v. 
Trumbell, 27 N.E. 313, 1 Ind.App. 
121; Pierce Co. v. Western Union 
Telegraph Co., 177 N.Y.S. 598; Sher- 
rill v. Western Union Tel. Co., 14 S.E. 
94, 109 N.C. 527; Western Union Tel. 
Co. v.. Piner; 29 S.W. 66, 9 Tex.Civ. 
App. 152. 


Defendant’s pleading of noncompli- 
ance see infra § 238. 


380. Western Union Tel. Co. v. 
Henley, 60 N.E. 682, 157 Ind. 90; 
Western Union Tel. Co. v. Meek, 49 
Ind. 58; Western Union Tel. Co. v. 
Snodgrass, 60 S.W. 308, 94 Tex. 284, 
86 Am.S.R. 851. 


[a] Allegations held sufficient, 
notwithstanding a clerical mistake 
therein. Western Union Telegraph 


ay v. Robbins, 56 So. 879, 3 Ala.App. 


31. Western Union Tel. Co. v. Wil- 
eon 9 So. 414, 93 Ala. 32, 30 Am.S.R. 


32. Western Union Tel. 
Pells, 2 Tex.App.Civ.Cas. § 41. 


33. Abbott v. Western Union Tel. 
Co., 90 N.W. 1, 86 Minn. 44. : 


34. Kirk v. Western Union Tel. Co., 
90 F. 809. 


35. 
ley, 60 N.E. 682, 157 Ind. 90. 


36. Western Union Tel. Co. v. Hen- 
ley, 54 N.E. 775, 23 Ind.App. 14. 


37. Gist v. Western Union Tel. Co., 
gages 143, 45 S.C. 344, 55 Am.S.R. 


338. Stafford v. Western Union Tel. 
COOP (Sith ah 715% 


39. Bashinsky v. Western Union 
Tel. Co., 58 S.E. 91, 1 Ga.App.. 761; 
White v. Western Union Telegraph 
Co., 138 N.Y.S.. 598, 153 App.Div. 684. 


[a] Allegations held sufficient.— 
In an action for failure promptly to 
deliver a message a complaint alleg- 
ing that by reason of such failure 
plaintiff’s debtor in the meanwhile 
converted his property into money 
and fied from the state to parts un- 
known, whereby plaintiff was prevent- 
ed from collecting .and lost a debt, 
sufficiently shows that plaintiff sus- 
tained a_ substantial injury.  Bier- 
haus v. Western Union Tel. Co., 34 
N.E. 581,-8 Ind.App. 246. 


[b] Plaintiff’s failure to avoid or 
lessen damages.—(1) If the ¢Gom- 
plaint shows that plaintiff could have 
avoided, by the exercise of ordinary 
care, the damages resulting from de- 
fendant’s negligence, he cannot recov- 
er more than nominal damages. 
Trigg vv. Western Union Tel. Co., 61 
S.E. 855, 4 Ga.App. 416. (2) Allega- 
tions held not to affirmatively show 
that plaintiff failed to minimize his 
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naturally result from the act complained of or which 
the law implies therefrom, need not be specially 
pleaded but may be recovered under a general aver- 
On the other hand, in order 
to recover what are known as special damages such 
damages must be specially pleaded! by proper and 
lent a but although plaintiff’s 
pleading is insufficient to warrant a recovery of spe- 
cial damages, it is not subject to general demurrer 
if it would warrant a recovery of general or of nom- 
If plaintiff seeks to increase his 
measure of damages by proof that at the time the 
message was accepted by the company the latter had 
notice from some source other than the language of 
the message itself of its importance and of the con- 
sequences which would result from a failure duly to 
deliver it,** he must allege such special notice ;4> but 
it is not necessary to allege such notice where the 
complaint sets out the message and the language 
of the message is sufficient to charge the company 


ment of damages.*? 


sufficient allegations ;42 


inal damages.*? 


losses. 
Telegraph Co.,.(Tex.Civ.App.) 199 S. 
W. 860 


40. So Relle v. Western Union Tel. 


Co., 55 Tex. 308, 40 Am.R. 805. 


[a] Price paid for transmission, 
if alleged to have been paid, is not 
special damage but may be recover- 
ed, it has been held, under a general 
allegation of damages. Western Un- 
ion Tel. Co. v. MecMorris, 48 So. 349, 
158 Ala. 563, 1382 Am.S.R. 46; West- 
ern Union Telegraph Co. v. Snell, 56 
So. 854, 3 Ala.App. 263. 


41. Cal.—Pacific Pine Lumber Co. 
v. Western Union Tel. Co., 56 P. 108, 
123 Cal. 428. 


Ga.—Bass v. Postal Tel. Co., 56 
oo 465, 127 Ga. 423, 12 L.R.A.N.S. 
9. 


Ky.—Graddy v. Western Union Tel. 
Co., 43 S.W. 468, 19 Ky.L. 1455. 


Mo.—Barrett v. Western Union Tel. 
Ca., 42 Mo.App. 542. 


$.C.—Capers v. Western Union Tel. 
Co., 50 S.E. 537, 71 S.C. 29; Simmons 
v. Western Union Tel. Co., 41 S.E. 
521, 63 S.C. 425, 57 L.R.A. 607; Mood 
v. Western Union Tel. Co., 19 S.E. 67, 
40 S.C. 524. : 


Tex.—Western Union Tel. 
Turner, (Civ.App.) 78 (S.W:.: 3625 
Western Union.Tel. Co. v. Partlow, 71 
S.W. 584, 30 Tex.Civ.App. 599; West- 
ern Union Tel. Co. v. Bell, 59 S.W. 
918, 24 Tex.Civ.App. 572. . 


[a] Damages on account of hedge 
transaction on a cotton market are 
not recoverable when not.claimed in 
the complaint. Western Union Tele- 
graph Co. v. Bashinsky, Case & Co., 
117 So. 289, 217 Ala. 661. 


[b] In action before justice of 
peace the rule that special damages 
must be specially pleaded: does not 
apply. Lee v. Western Union Tel. 
Co., 51 Mo.App. 375. 


42. Purdom Naval Stores Co. v. 
Western Union Tel. Co., 153 F. 327; 
Bashinsky v. Western Union Tel. Co., 
58 S.E. 91, 1 Ga.App. 761; Ferguson 
v. Anglo-American Tel. Co., 25 A. 40, 
151 Pa.. 211; Western Union Tele- 
graph Co. v. Jeffries, (Tex.Civ. App.) 
214 S.W. 781. 


[a] Loss of profits.—In an action 
by the sender of a telegram, offering 
a client a loan on real estate at eight 
thousand dollars, but erroneously 
transmitted by defendant as three 
thousand dollars, no recovery for loss 
of profits can be had, where it is 


Pearlstone v. Western Union’not alleged that 
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ages.°? 


the sendee would 
have accepted the loan had the mes- 
sage been correctly transmitted. Se- 
curity Mortgage Co. v. Western Union 
Telegraph Co., 216 S.W. 10, 1043, 141 
Ark. 79. 


{b] Loss of commissions.—W here 
the complaint is based upon the non- 
delivery of a message relating to a 
contract, on which if consummated 
plaintiff would have earned commis- 
sions, the complaint must show the 
nature and terms of the contract and 
the amount of the commissions con- 
tracted for or what would have ac- 
crued to plaintiff on the completion 
of the contract. Bashinsky v. West- 
ern Union Tel. Co., 58 S.H. 91, 1 Ga. 
App. 761. 


[c] Message accepting offer.— 
Where a telegraph company failed 
to deliver a message, accepting an of- 
fer for the sale of the addressee’s 
business, possession to be delivered 
on completion of the addressee’s busi- 
ness year, a complaint for damages, 
failing to definitely allege the time 
when possession and delivery were to 
be accomplished, was defective. Pur- 
dom Naval Stores Co. v. Western Un- 
ion Tel. Co., 153 F. 327. 


[d] Translation of cipher message. 
—Where it is alleged that damages 
have resulted from the _ failure 
promptly to deliver a cipher message 
which embodies a contract the fulfil- 
ment of which it is claimed would 
have been profitable to plaintiff and 
the loss whereof has damaged him, 
plaintiff must translate such cipher 
message in the complaint. Bashinsky 
v. Western Union Tel. Co., 58 S.E. 91, 
1 Ga.App. 761. 

{e] Allegations held sufficient.— 
Western Union Tel. Co. v. Wilhelm, 67 
N.W. 870, 48 Neb. 910; Simkins v. 
Western Union Telegraph Co., 81 S.E. 
657, 97 S.C. 413; Western Union Tel- 
egraph Co. v. Robertson Bros., 133 S. 
W. 454, 63 Tex.Civ.App. 239; West- 
ern Union Tel. Co. v. Linney, (Tex. 
Civ.App.) 28 S.W. 234. 


43. U.S—Stafford v. Western Un- 
ions Tel="Co., 738.273. 


Ala.—Western Union Tel. Co. v. 
McMorris, 48 So. 349, 158 Ala. 563, 132 
Am.S.R. 46. 

Fla.—Western Union Tel. Co. v. 
Merritt, 46 So. 1024, 55 Fla. 462, 127 
Am.S.R. 169. 

Ga.—Trigg v. Western Union Tel. 
Co., 61 S.E. 855, 4 Ga.App. 416 
Ind.—Western Union Tel. 

Hopkins, 49 Ind. 223. 


COV. 
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with notice of its urgency and importance.*® 


Improper inclusion of claim for penalty does not 
make the declaration demurrable as a whole.t? © 


_[§ 236] (b) For Mental Anguish. In jurisdic- 
tions wherein damages for mental pain and anguish 
are not recoverable except in connection with other 
injuries,*® a complaint, to be sufficient, must show 
a right of recovery for damages other than mentab 
pain and anguish.*® In some jurisdictions damages 
for mental anguish are regarded as special damagesi 
which must be alleged,®° while in other jurisdictions: 
facts must be alleged unless the case is one in which 
some damage may be presumed.°! 
was not of such a character as to apprise defendant: 
that mental anguish would be likely to result from 
negligence in regard to its transmission or delivery,: 
it must be alleged that defendant had notice of. 
the special circumstances giving rise to such dam-: 


If the message: 


Ky.—Taliferro v. Western Union: 
Tel. Co., 54 S.W. 825, 21 Ky.L, 1290. 


Miss.—Atexander v. Western Union 
Tel. Co., 5 So. 397, 66 Miss. 161, 14 Am. 
S.R.556,-3 LRA. 7TH ‘ 


N.C.—Hall v. Western ‘Union Tel. 
Co., 52 S.E. 50, 1389 N.C. 369. 


44. See infra § 267. 


45. Taylor v. Western Union Tel. 
Co., 101 S.W. 969, 31 Ky.L. 240; Grad— 
dy v. Western Union Tel. Co., 43 S.W.” 
468, 19 Ky.L. 1455; Fass v. Western 
Union Tel. Co., 64 S.E. 235, 82 S.C. 
461; Western Union Tel. Co. v. Steele,. 
(Tex.Civ.App.) 110 S.W. 546; West-. 
ern Union Tel. Co. v. Turner, (Tex. 
Civ.App.) 78 S.W. 362. » 2 


[a] Cipher message.—In order to 
recover damages for negligence in the: 
transmission of a cipher message the, 
complaint must allege that defendant 
when it received the message was 
notified of its value and importance.. 
Harrison v. Western Union Tel. Co.,. 
3 Tex.App.Civ.Cas. § 43. ; 


4G. Western Union Tel. Co. v. Esk-; 
ridge, 33 N.E. 238, 7 Ind.App. 208. : 


47. Alexander yv. Western Union 
Tel. Co., 5 So. 397, 66 Miss. 161, 14 
Am.S.R. 556, 3 L.R.A. 71. : 


48. See infra § 300. ) 


49. McLendon v. Western Union’ 
Telegraph Co., 73 So. 120, 15 Ala‘ 
App. 230. ; 


[a] Complaint held sufficient.—’ 
Western Union Telegraph Co. v. Ap- 
pleton, 67 So. 412, 190 Ala. 283. 


50. Lay _v. Postal Telegraph Ca— 
ble Co., 54 So. 529, 171 Ala. 172. : 


{a] Allegations held sufficient.— 
Western Union Telegraph Co. v.. Grif--: 
fith, 50 So. 91, 161 Ala. 241. 


51. Western Union Telegraph Caz: 
v. Taylor, 114 So. 529, 94 Fla. 841. 


[a] _ Allegation that plaintiff was: 
subjected to great anxiety and. mental! 
suffering is insufficient, as “there may 
be a marked distinction between actu-- 
ally suffering mental anguish and be-- 
ing ‘subjected’ to it.” Western Union: 
Telegraph Co. v. Redding, 114 So. 533, 
94 Fla. 905, 907. ; 


52. Ala.—Western Union Tele-' 
graph Co. v. Bowen, 76 So.. 985, 1@ 
Ala.App. 258. 

Fla.—Western Union Telegraph Co 
v. Taylor, 114 So, 529, 94 Pla. 841, 

N.C.—Powell v. Westerm Union. Tel- 


egraph Co., 131 S.E. 762, 192 N.C. 
356. 
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Message announcing illness or death of relative. 
Damages for mental anguish due to negligence in 
the transmission or delivery of a message announc- 
ing the illness or death of a near relative, whereby 
plaintiff was prevented from seeing the relative be- 
fore death or from being present at the funeral, are 
regarded, in some jurisdictions, as general damages 
which may be recovered under a general allegation 
of damages;** but in other jurisdictions they are 
viewed as special damages which must be pleaded.** 
at any rate, where the relationship between plaintiff 
and decedent was remote, damages for mental an- 
guish are special and must be specially pleaded.°® 
So also if plaintiff relies on any special cireumstane- 
es as elements of such damages, he must allege 
them,®® such as having to leave the corpse of a 
relative on a depot platform because he was not 
met at a railroad station,®’ or the missing of a fu- 
neral as wel as a burial, as alleged in the com- 
plaint;®* and allegations of this character if made 
should not be stricken out where they are relevant 
to the cause of action stated.°® Since in order to 
recover for mental anguish due to plaintiff being 
prevented from being present at the death-bed or 
funeral of a relative, it must be affirmatively shown 
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that, except for defendant’s negligence, he not only 
could but would have gone,®° it has been held that 
this must be alleged in the complaint or petition,®* 
but the contrary has also been held®? and in any 
event it is not necessary to set forth the evidence 
of such fact.*? If the relationship between plain- 
tiff and decedent was not sufficiently close to give 
rise to a presumption of mental anguish, it must 
be alleged that there were special relations of inti- 
macy or affection®* and that defendant had notice 
of such special relations.®® 


[§ 237] (c) Exemplary Damages.** While it has 
heen held that the complaint should state whether 
the damages claimed therein are actual or exem- 
plary,*? the rule obtaining in civil actions gener- 
ally is that exemplary damages need not be claimed 
eo nomine,*® and under some statutes it is not nec- 
essary to separate allegations setting up actual and 
punitive damages.°® To warrant a recovery of ex- 
emplary damages, however, facts sufficient for that 
purpose must be alleged.’ 


[§ 238] b. Plea or Answer.74 Special matters of 
affirmative defense must be specially pleaded’? by 


S.C.—Fass v. Western Union Tel. 
Co., 64 S.E. 235, 82 S.C. 461. 


Tex.—Western Union Telegraph Co. 
v. Graham, (Civ.App.) 244 S.W. 579: 
Western Union Tel... Co. y. Steele, 
(Civ.App.) 110 S.W. 546. 3 


{a] Allegations held sufficient.— 
Dempsey v. Western Union Tel. Co., 
58 S.E. 9, 77 S.C. 399; Western Union 
Tel. Co. «v. Johnson, (Civ.App.) 218 
S.W. 781 [error refused 226 S.W. 671. 
111 Tex, 11. 


53. So Relle v. Western Union Tel. 
Co. 55 Tex. 308, 40 Am.R. 805. See 
Havener v. Western Union Tel. Co., 
23 S.H. 457, 117 N.C. 540 (in an action 
for delay in delivery preventing plain- 
tiff from seeing his mother before 
her death, plaintiff's allegation “that. 
by reason of said gross negligence 
and willful conduct of the defendant 
in the failure to deliver the message 
within said reasonable time, this 
plaintiff has suffered great damage. 
both ih body and mind, to wit, the 
sum of $2,000,’ is broad enough to 
embrace any damage to which plain- 
tiff in law is entitled). 

54. Kightlinger v. Western Union 
Tel.-Co., 20 Pa.Co..-630..°. - 

55. Bush v. Western Union Tele- 
eraph) Co.,) 76) S.-H. 197,° 93 S.C. 176; 
Amos v. Western Union Tel. Co., 60 
S8.E. 660, 79 S.C. 259, 128 Am.S.R. 845. 


56. Western Union Tel. Co. v. Tur- 
ner, (Tex.Civ.App.) 78 S.W. 362. 


57. Western Union Tel. Co. v. Tur- 
ner, supra. 

58 Graddy v. Western Union Tel. 
Co., 43 S.W. 468, 19 Ky.L. 1455. 

59. Simmons v. Western Union 
Tel: Co:, 41.8.0. 521, 63 S.C. 425) 57 
L.R.A. 607. 

60. See infra § 244. 

61. Western Union Telegraph Co, 


v. Mobley, (Tex.Civ.App.) 220 S.W. 
611; Western Union Telegraph Co. 


v. Stracner, (Tex.Civ.App.) 152 S.W. 
845; Western Union Telegraph Co. 
v. Smith, (Tex.Civ.App.) 133 S.w. 


1062; Western Union Tel. Co. v. Bell, 
92 S.W. 1036, 42 Tex.Civ.App. 462. 


[a] Allegations held insufficient.— 


Western Union Telegraph Co. v. For- 
est, (Tex.Civ.App.) 157 S.W. 204; 
Western Union Tel. Co. v. Bell, 92 S. 
W. 1036, 42 Tex.Civ.App. 462. 


[b] Allegations held sufficient.— 
Western Union Tel. Co. v. Eskridge, 
33 N.E. 238, 7 Ind.App. 208; Western 
Union Telegraph Co. v. McCormick, 
(Tex.Civ.App.) 219 S.W. 270; Western 
Union Telegraph Co. vy. Stracner, 
(Tex.Civ.App.) 152 S.W. 845; West- 
ern Union Telegraph Co. v. Harris, 
(Tex.Civ.App.) 132 S.W. 876 [aff 148 
S.W. 284, 105 Tex. 320]. 


62. Western Union Telegraph Co. 
v. Morrison, 74 So. 88, 15 Ala.App. 
532 [aff Ex parte Western Union Tel- 
egraph Co., 76 So. 438, 200 Ala. 496, 
and overr Western Union Telegraph 
Co. v. Hawkins, 70 So. 12, 14 Ala.App. 
295]; Harrison v. Western Union Tel. 
Co., 51 S.E. 119, 71 S.C. 386. 


63. Howard v. Western Union Tel. 
Co., 76 S.W. 387, 25 Ky.L. 828; West- 
ern Union Tel. Co. v. Rowe, 98 S.W. 
228, 44 Tex.Civ.App. $4. 


64. Amos vy. Western Union Tel. 
Co., 60 S.BE. 669, 79 S.C. 259, 128 Am. 
S.R. 845; McDowell v. Western Union 
Tel. Co., 60 S.E. 662, 79 S.C. 257; Lit- 
tle v. Western Union Tel. Co., 60 S.E. 
663, 79 S.C. 255. 


65. Amos v. Western Union Tel. 
Co., 60 S.E. 660, 79 S.C. 259, 128 Am. 
S.R. 845. 


[a] Averments held sufficient.— 
Western Union Telegraph Co. v. Sam- 
uels, (Tex.Civ.App.) 141 S.W. 802. 


66. Right to recover exemplary 
damages see infra § 322. 

67. McAllen v. Western Union Tel. 
Co., 7 S.W. 715,-70 Tex. 2438. 


68. See Damages § 309. 


69. Machen v. Western Union Tel. 
Co., 41 S.E. 448, 63 S.C. 363; Butler 
v. Western Union Tel. Co., 40 S.E. 162, 
62 S.C. 222, 89 Am.S.R. 898. 


70. Daniel v. Western Union Tel. 
Co., 61 Tex. 452, 48 Am.R. 305; West- 
ern Union Tel. Co. v. Godsey, 16 S.W. 
789, 4 Tex.App.Civ.Cas. § 123. 


[a] Where wantonness is made 
basis of complaint in an action by the 


sendee of a telegram, the necessary 
averments as to damage to person, 
reputation, or estate must be made. 
Western Union Telegraph Co. v. Wil- 
liams, 78 So. 414, 16 Ala.App. 420. 


[b] Sufficiency of allegations.— 
(1) A complaint is not sufficient to 
warrant a recovery of exemplary 
damages where it merely contains 
vague and indefinite allegations of 
negligence (Daniel v. Western Union 
Tel. Co., 61 Tex. 452, 48 Am.R. 305), 
(2) or even of gross negligence unac- 
companied by any allegations of facts 
which would warrant a recovery of 
such damages (Western Union Tel. 
Co. v. Godsey, 16 S.W. 789, 4 Tex. App. 
Civ.Cas. § 123); (8) but it is sufficient 
where it alleges “willful negligence” 
(Hartzog v. Western Union Tel. Co., 
(Miss.) 34 So. 361), (4) or a “wanton, 
willful and grossly negligent” fail- 
ure to deliver a message (Butler v. 
Western Union Tel. Co., 40 S.E. 162, 
62 S.C. 222; 89 Am.S.R. 893), (5) or 
that such failure was due to “gross 
negligence, carelessness, wantonness 
and reckless mismanagement” (Mach- 
en v. Western Union Tel. Co., 41 S.E. 
448, 63 S.C. 363), (6) provided it 
states with sufficient definiteness the 
acts so characterized (Machen v. 
Western Union Tel. Co., supra). 


71. Issue raised by general denial 
see infra § 241. 


' 72. Ala—Western Union  Tele-, 
graph Co. v. Rowell, 51 So. 880, 166 
Ala. 651; Western Union Tel. Co. v, 
Whitson, 41 So. 405, 145 Ala. 426; 
Collins v. Western Union Tel. Co., 41 
So. 160, 145 Ala. 412; Western Union 
Tel. Co. v. Henderson, 7 So, 419, 89 
Ala. 510, 18 Am.S.R. 148, 


Ind.—Western Union Tel. Co. v. 
Trumbell, 27 N.E. 313, 1 Ind.App. 121. 


N.Y.—Pierce Co. v. Western Union 
Telegraph Co., 177 N.Y.S. 598. 


Pa.—Conrad v. Western Union Tel. 
Co., 29 A. 888, 162 Pa. 204. 


Tex.—Parish v. Western Union 
Telegraph Co., (Civ.App.) 8 S.W.(2d) 
544; Western Union Tel. Co. v. Lin- 
ney, (Civ.App.) 28 S.W. 234; Western 
Union Tel. Co. v. Smith, (Civ.App.) 
26 S.W. 216. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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adequate and sufficient allegations.7# 


[§ 239] c. Replication, Where 


pleaded a contract provision relating to free deliv- 
ery limits and alleged that plaintiff addressee did 
not reside, and could not with reasonable diligence 
be found, within such limits, plaintiff, in his repli- 
cation, may plead facts constituting a waiver of the 


provision.74 


[§ 240] d. Amended Pleadings. The complaint or 
petition may be amended where the amendment does 


not set up a new cause of action.7® 


alleging further negligence may, in the discretion 
of the trial court, be allowed during the trial;7° but 
an amendment supplying an essential allegation 
should not be allowed after argument and over ob- 


jection.?7 


Wash.—Martin v. Sunset Tel., etc., 
Co., 51 P. 376, 18 Wash.- 260. 


[a] Rule applied to: (1) Contract 
stipulation for presenting claims and 
limiting the time therefor. Western 
Union Tel. Co. v. Trumbell, 27 N.E. 
ols, et, Ind-Apps Palin Pierce: Co.))v. 
Western Union Telegraph Co., 177 
N.Y.S. 598; Western Union Tel. Co. v. 
Linney, (Tex.Civ.App.) 28 S.W. 234. 
(2) Failure of plaintiff to use ordi- 
nary care to Jessen the injury after 
discovering defendant’s negligence. 
Parish v. Western Union Telegranh 
Co., (Tex.Civ.App.) 8 S.W.(2d) 544. 
(3) Free delivery limit stipulation. 
Western Union Tel. Co. v. Whitson, 
41 So. 405, 145 Ala. 426; Western 
Union Tel. Co. v. Henderson, 7 So. 
419, 89 Ala. 510, 18 Am.S.R. 148. 


73. See cases infra this note. 


[a] Pleas held sufficient.—West- 
ern Union Telegraph Co. v. Hicks, 72 
So. 356, 197 Ala. 81; Harris v. West- 
ern Union Tel. Co., 25 So. 910, 121 
Ala. 519, 77 Am.S.R. 70. 


[b] Pleas held bad or insufficient. 
—Western Union Telegraph Co. v. 
Hughston, 67 So. 670, 191 Ala. 424 
(plea alleging contract stipulation for 
presentation of claim within sixty 
days and failure to present the claim 
in question within such time, but not 
alleging that plaintiff did not present 
her claim to defendant company); 
Park v. Western Union Telegraph Co., 
52 So. 884, 167 Ala. 339; Western 
Union Telegraph Co. v. Fuel, 51 So. 
571, 165 Ala. 391; Western Union 
Telegraph Co. v. Saunders, 51 So. 176, 
164 Ala. 234, 137 Am.S.R. 35; Western 
Union Telegraph Co. v. Brazier, 65 So. 
95, 10 Ala.App. 308; -Western Union 
Telegraph Co. v. Sledge, 62 So. 390, 
7 Ala.App. 650; Western Union Tele- 
graph Co. v. Harris, 148 S.W. 284, 105 
Tex. 320 [aff (Civ.App.) 132 S.W. 876] 
(plea alleging that the addressee lived 
beyond the free delivery limits, but 
failing to allege demand for payment 
or guaranty of extra charge for de- 
livery). 


74, Western Union Telegraph Co. 
vy. Miller, 72 So. 168, 196 Ala. 620. 


[a] Rule applied.—Plaintiff, in his 
replication, may plead a custom of, 
or agreement or understanding with, 
defendant’s agents to deliver mes- 
sages over the telephone to the house- 
hold of which plaintiff was a mem- 
ber. Western Union Telegraph Co. 
v. Mathis, 110 So. 399, 215 Ala. 282. 


75. Western Union Telegraph Co. 
v. Louisell, 50 So. 87, 161 Ala. 231; 
Western Union Tel. Co. v. Way, 4 So. 
844, 83 Ala. 542; Western Union Tel. 
Co. v. Corso, 89 S.W. 212, 121 Ky. 322, 
28 Ky.L. 290; Western Union Tel. 
Co. v. Norris, 60 S.W. 982, 25 Tex.Civ. 
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defendant has 


[§ 241] 8. Issues, Proof, and Variance. 
eral denial puts in issue not only the negligence or 
other breach of duty relied on,7* but also the hap- 
pening of any damage as a proximate result there- 
of.*® In an action for breach of an alleged special 
contract, a general denial is sufficient to put the con- 
tract in issue.®° 
must be proved®? as alleged;8? but it is not nec- 
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A gen- 


Matters which must be alleged®? 


essary to prove a collateral matter which was not 


An amendment | not fatal.® 


the pleadings.®? 


Apv. 43; Western Union Tel. Co. v. 
Pelzer, (Tex.Civ.App.) 35 S.W. 836. 


76. Western Union Telegraph Co. 
v. Reed, 165 S.W. 656, 158 Ky. 552. 


77. Western Union Telegraph Co. 
v. Graham, (Tex.Civ.App.) 244 S.W. 
579 (allegation that defendant’s agent 
knew the importance of the message). 


78. Mitchiner v. Western Union 
Bek Co,,-504S.H; 1905 70S: C. 522: 


79. Mitchiner y. Western Union 
Tel. Co., supra. 


80. Western Union Telegraph Co. 
Nene ren ee (Tex.Civ.App.) 251 S.W. 


81. See supra §§ 233-238. 


82. Stewart v. Western Union 
Telegraph 'Co.,.76 S.H. 111, 93.S.C..119; 
Western Union Telegraph Co. v. Hol- 
comb, (Tex.Civ.App.) 253 S.W. 648; 
Western Union Telegraph Co. v. Mob- 
ley, (Tex.Civ.Avp.) 220 S.W. 611; 
Western Union Telegraph Co. v. Sam- 
uels, (Tex.Civ.App.) 141 S.W. 802. 


83. Barrett v. Western Union Tel. 
Co., 42 Mo.App. 542; Western Union 
Telegraph Co. v. Midgett, (Tex.Civ. 
App.) 251 S.W. 253; Western Union 
Telegraph Co. v. Sims, (Tex.Civ.App.) 
181 S.W. 800. 


[a] Damages must bs proved as 
alleged.——Barrett v. Western Union 
Tel. Co., 42 Mo.App. 542. 


[b] Allegation sustained by proof. 
—An allegation of the delivery of a 
message to defendant is sustained by 
proof of a delivery to a connecting 
carrier and thence to defendant. 
Western Union Telegraph Co. v. Tice, 
(Tex.Civ.App.) 149 S.W. 1078. 


84. Western Union Telegraph Co. 
v. Southwick, (Tex.Civ.App.) 214 S.W. 
987 [cert gr 40 S.Ct. 219, 251 U.S. 549, 
64 L.Ed. 409, and rev on other grounds 
41 S.Ct. 446, 255 U.S. 565, 66 L.Ed. 
788]. 


85. Western Union Telegraph Co. 
v. First State Bank & Trust Co., (Tex. 
Civ.App.) 241 S.W. 789; Western 
Tinion Telecranh Co. v. Kilgore, (Tex. 
Civ.App.) 220 S.W. 593. 


[a] Bule applied.—Where the alle- 
gations in the petition are sufficient 
to support a recovery based either 
on a breach of contract or a failure to 
fulfill the duties imposed. on the com- 
pany by ‘the common law, evidence 
showing a breach of the company’s 
common law duty is sufficient. West- 
ern Union Telegraph Co. v. Alred, 
(Tex.Civ.App.) 4 S.W.(2d) 666. 


g6. Lewis v. Western Union Tele- 
graph Co., 65 S.E. 941, 84 S.C. 54; 
Western Union Telegraph Co. v. Hol- 
comb, (Tex.Civ.App.) 253 S.W. 648. 


alleged in, or put in issue by, the pleadings,** and 
a failure to prove matters unnecessarily alleged’ is 
Plaintiff may recover only on the case 
made by his pleadings*® and evidence not materially 
varying therefrom;’’ he may not recover on a the- 
ory undisclosed in either pleading or evidence.®® 
Only such evidence is admissible as is 


justified by 


&7. VWariance see infra text and 
notes 90, 91. 


838. Russell v. Western Union Tele- 
Fe Co., (Tex.Civ.App.) 261 S.W. 
[a] Thus, where plaintiff bases his 


right of action on a contract to deliver 
a message to him at a certain town 
and there is neither pleading nor evi- 
dence of a contract to deliver at his 
residence in the country, he cannot 
recover on the theory of an obligation 
to deliver at any place other than the 
named town. Russell _ v. Western 


‘Union Telegraph Co., (Tex.Civ.App.) 


261 S.W. 481. 


89. Western Union Telegraph Co. 
v. Webb, 126 S.W. 1072, 94 Ark. 350; 
Barrett v. Western Union Tel. Co., 
42 Mo.App. 542; Western Union Tel. 
Co. v. Byrd, 79 S.W. 40, 34 Tex.Civ. 
App. 594. See Western Union Tele- 
graph Co. v. Douglass, (Tex.Civ.App.) 
124 S.W. 488 [aff 133 S.W. 877, 104 
Tex. 66] (affection between mother 
and son not greater than that which 
the law presumes to exist may be 
shown in evidence without being al- 
leged). 


[a] For example, (1) where the 
petition alleges a contract to transmit 
and deliver a message to the addres- 
see at a particular town, evidence of 
a contract to deliver the message at 
the home of the addressee over two 
miles from such town is not admissi- 
ble. Western Union Tel. Co. v. Byrd, 
79 S.W. 40, 34 Tex.Civ.App. 594. (2) 
The admission of testimony that no 
notice was given the sending office 
and to the sender that the message 
had not been delivered by the office at 
the destination to the addressee, with- 
out pleading of such fact as a basis 
of recovery, is error. Western Union 
Telegraph Co. v. Wood, (Tex.Civ.App.) 
264 S.W. 118. (3) Under a complaint 
merely charging negligence at a relay 
station, evidence of negligence at 
the place of delivery is inadmissible. 
Western Union Telegraph Co. v. 


Webb, 126 S.W. 1072, 94 Ark. 350. 
(4) Special damages cannot be 
proved unless pleaded. “Amos v. 


Western Union Tel. Co., 60 S.E. 660, 
79 S.C. 259, 128 Am.S.R. 845. (5) So 
evidence is not admissible to show 
special damages other than those 
pleaded (Barrett v. Western Union 
Tel. Co., 42 Mo.App. 542) (6) or a par- 
ticular element of such damages 
which is not alleged in the complaint 
(Western Union Tel. Co. v. Turner, 
(Tex.Civ.App.) 78 S.W. 362), (7) nor 
is evidence of extrinsic notice of facts 
which would give rise to special dam- 
ages admissible unless pleaded (Fasg 
v. Western Union Tel. Co., 64.S.E. 235, 
82 S.C. 461). (8) In a mental an- 
guish case where the family relation- 
ship between plaintiff and the person 


\ 
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Variance between allegations and proof is fatal 
to a recovery where it is material,®°® but not where 
Where the fact that the message 
was an interstate one is established by the evidence, 
‘although not alleged, it is the duty of the court to 
apply the governing federal statute.°* 


it is immaterial.®1 


.. [§ 242] 9. Evidence—a. Presumptions and Bur- 
den of Proof—(1) Burden of Proof Generally. As 


ill or deceased is too remote to give 


rise to a presumption of mental an- 


“ guish, evidence of any special rela- 
. tions of intimacy or affection is not 


admissible unless alleged. Amos v. 


’ Western Union Tel. Co., 60 S.E. 660, 


79 S.C. 259,.128 Am.S.R. 845; Mc- 
Dowell v. Western. Union Tel. Co., 
GOS: 662. 799 SC.. 2575. Littles v. 


: Ger pleadings.—(1) 
» Telegraph Co. 


Western Union Tel. Co., 60 S.E. 663, 
79 S.C. 255. (9) Evidence in mitiga- 
tion of damages is not admissible 
where defendant has not pleaded the 
necessary facts. Western Union Tele- 
graph Co. v. First State Bank & Trust 


Co, (Tex.Civ.App.) 241 S.W. 789. 


Evidence held admissible un- 
Western Union 
v. Polick, (Tex.Civ. 
App.) 250 S.W. 440; Western Union 
Tel. Co. v. Johnson, (Tex.Civ.App.) 


[b] 


. 218 S.W. 781 [error refused 226 S.W. 


* 671, 111 Tex. 1]; Western Union Tele- 


) graph Co. v. Erwin, (Tex.Civ.App.) 164 


. S.W. 908; Western Union Telegraph 
, Co. v. Henderson, 131 S.W. 1153, 62 
« Tex.Civ.App. 457; Western Union 


' Telegraph Co. v. Powell, 118 S.W. 226, 
54 Tex.Civ.App. 466. (2) A com- 


“ plaint in an action for delay in deliv- 
‘-ering a message requesting the sendee 
. to prepare for the burial of the wife 
of the sendér, which alleges that the 


“message advised the sendee that the 
remains would arrive on the morning 
train, and requesting him to make 
preparations for the funeral, and that 


’ the failure to deliver the message till 


after the arrival of the train inflicted 
on-the sender mental anguish, is suffi- 


‘-eient to admit evidence that there 


‘was no one to meet the sender at the 


. depot, and that, if the message had 


. 94 Ark. 44. 
. mre to deliver a telegram, 


been received promptly, preparation 
would have been made for the burial 
before that time. Western Union 
"Telegraph Co. v. Bangs, 125 S.W. 1012, 
(3) In.an action for fail- 
evidence 
tending to show that defendant made 


_ no effort to notify the sender of non- 


delivery is competent, under a general 
allegation of negligence. Willis v. 
‘Western Union Telegraph Co., 123 S.E. 
307, 188 N.C. 114. (4) It is not error 
to admit evidence which tends to sup- 
port allegations contained in the com- 
plaint where no motion was made to 
strike out such allegations. Martin v. 
Western Union Tel. Co., 62 S.E. 833, 
‘81 S.C. 432. (5) Under a denial of 
the negligence alleged, defendant is 
entitled to introduce any evidence 
tending to disprove the charge (Long 
v. Western Union Telegraph Co., 75 
S.E. 403, 92 S.C. 211), (6) including 


_ evidence of the fact that the sender 


lived beyond the free delivery limits 
and therefore could not be reached by 
a service message stating the reason 


-for nondelivery (Long v. Western 


Union Telegraph Co., supra). (7) 
Also, under a general denial, defend- 


ant is entitled to show a proper deliv- 


ery to the post office. Hinson v. West- 
ern Union Telegraph Co., 74 S.E. 752, 
91 S.C. 338, Ann.Cas.1914A 114. (8) 
Under the general issue, defendant 
‘may prove as a defense any reason- 
able and lawful conditions of the con- 
tract between it and the sender. Dun- 
ham v. Western Union Telegraph Co., 
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ligence.?® 


102 S.E. 113, 85 W.Va. 425. 


Admissibility of evidence generally 
see infra §§ 245-249. 


90. Western Union Telegraph Co. 
v. Brown, 59 So. 329, 6 Ala.App. 3393s 
Gainesboro Telephone Co. v. Buckner, 
169 S.W. 1000, 160 Ky. 604; Western 
Union Telegraph Co. v. Smith, 28 S.W. 
931,-30 S.W. 549, 88 Tex. 9 [rev (Civ. 
App.) 30 S.W. 937]. 


[a] RBule applied to a variance be- 
tween an allegation that: (1) De- 
fendant undertook to transmit a mes- 
sage between certain points and de- 
liver. it to plaintiff and proof that 
the contract was made with another 
company, from which defendant re- 
ceived the message at an intermediate 
point, to undertake to forward it. 
Western Union Tel. Co. v. Smith, 28 
S.W. 931, 30 S.W. 549, 88 Tex. 9 [re- 
versing (Civ.App.) 30 S.W. 937]. (2) 
Defendant contracted to transmit and 
deliver the message to the addressee 
at a particular town and proof of a 
contract to deliver it at the addres- 
see’s home over two miles from such 
town. Western Union Tel. Co. v. 
Byrd, 79 S.W. 40, 34 Tex.Civ.App. 594. 


91. Pope v. Western Union Tel. 
Co., 9 Ill.App. 2838; Brown v. Western 
Union Telegraph Co., 86 S.E. 290, 169 
N.C. 509; Baker v. Western Union 
Telegraph Co., 66 S.B. 182, 84 S.C. 477, 
137 Am.S.R. 848; Western Union Tele- 
graph Co. v. McMillan, (Tex.Civ.App.) 
174 S.W. 918; Western Union Tel. Co. 
v. Pelzer, (Tex.Civ.App.) 35 S.W. 836; 
Western Union Tel. Co. v. Roberts, 
78 S.W. 522, 34 Tex.Civ.App. 76; West- 
ern Union Tel. Co. v. Hinkle, 22 S.W. 
1004, 3 Tex.Civ.App. 518. 


[a] Time for delivery.—A _ vari- 
ance of one day between the allega- 
tion and proof as to the time when 
the message should have been deliv- 
ered is not material where the date of 
the message is correctly given. 
Western Union Tel. Co. v. Linney, 
(Tex.Civ.App.) 28 S.W. 234. 


92. Nichols v. Western. Union 
Telegraph Co., 191 P. 5738, 44 Nev. 148. 


93. Seo Evidence § 14. 


94. U.S.—Western Union Tele- 


‘graph Co. v. Speight, 41 S.Ct. 11, 254 


U.S. 17, 65 L.Ed. 104 [rev 100 S.B. 351, 
178 N.C. 146]; White v. Western 
ee Tel. Co., 14 F. 710, 5 McCrary 


Ark.—Western Union Telegraph Co. 
v. Long, 118 S.W. 405, 90 Ark. 203. 


Md.—uU. S. Tel. Co. v. Gildersleve, 
29 Md. 232, 96 Am.D. 519. 


N.C.—Hauser v. Western Union Tel. 
Co., 64 S.H. 508, 150 N.C. 557. ; 


Tenn.—Western Union Tel. Co. v. 
Barnes, 32 S.W. 207, 95 Tenn. 271. 


Tex.—Western Union Tel. Co. v. 
Smith,’ 28 S.W. 931, 30 S.W. 549, 88 
Tex. 9. 


[a] Rule applies in mental anguish 
cases.—Western Union Tel. Co. vy, 
Long, 118 S.W. 405, 90 Ark. 208; 
Hauser v. Western Union Tel. Co., 


64 S.E. 508, 150 N.C. 557; Western 
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in other civil actions,®* the burden is on plaintiff 
to establish his case.°* 
has the burden of showing the existence of a con- 
tract for transmission or duty owing to him by de- 
fendant,®> a breach thereof or negligence on the 
part of defendant,®* and damages sustained by plain- 
; tiff?? as a proximate result of such breach or neg- 
The burden is on defendant to establish 


More specifically, plaintiff 


Union Tel. Co. v. Smith, 28 S.W. 931, 
30 S.W. 549, 88 Tex. 9. - 


95. Western Union Tel. Co. Vv. 
Smith, supra; Western Union Tel. Co. 
vy. Bertram, 1 Tex.App.Civ.Cas. § 1152. 


96.. U.Si—White v. Western Union 
Tel. Co., 14 F. 710, 5 McCrary 103. 


Iowa.—Salinger v. Western Union 
Le ceraoe Co., 126 N.W. 362, 147 Iowa 
484. 


Md.—U. S. Tel. Co. v. Gildersleve, 
29 Md. 232, 96 Am.D. 519. 


N.Y.—Krivitsky & Cohen v. West- 
ern Union Telegraph Co., 221 N.Y.S. 
525, 129 Misc. 431. 


N.C.—Medlin v. Western - Union 
oteeneee Co., 86 S.E. 366, 169 N.C. 
495. 


Tenn.—Western Union Tel. Co. v. 
Barnes, 32 S.W. 207, 95 Tenn. 271. 


Tex.—Western Union Telegraph Co. 
v. Cates, 148 S.W. 281, 105 Tex. 324 
[aff (Civ.App.) 132 S.W. 92]; Western 
Union Tel. Co. v. Smith, 28 S:W. 931, 
30 S.W. 549, 88 Tex. 9; Hargrave v. 
Western Union Tel. Co., (Civ.App.) 
60 S.W. 687; Western Union Tel. Co. 
v. Bennett, 21 S.W. 699, 1 Tex.Civ. 
App. 558; Western Union Tel. Co. v. 
Bertram, 1 Tex.App.Civ.Cas. § 1152. 


[a] Where message is addressed 
to two persons jointly the burden is 
on plaintiff, in order to show an ac- 
tionable breach of duty, to establish 
that it was not delivered to either of 
them. Western Union Tel. Co. v. 
Barnes, 32 S.W. 207, 95 Tenn. 271. 


[b] Message directed in care of 
third person.—An addressee of a mes- 
sage, directed in care of a third per- 
son, who seeks to recover for negli- 
gent delay in the delivery of the mes- 
sage, must prove that it was not 
promptly delivered to the third per- 
son, and mere proof that the message 
was not delivered to plaintiff within 
a reasonable time is_ insufficient. 
Johnson v. Western Union Telegraph 
Co., 182 S.W. 814, 63 Tex.Civ.App. 245. 


97. Fox v. Western Union Tele- 
graph Co., 201 Ill.App. 477; Van Allen 
v. Western Union Telegraph Co., 187 
Tll. App. 390; Salinger v. Western 
Union Telegraph Co., 126 N.W. 362, 
147 Iowa 484; WBarly-Foster Co. v. 
Mackay Telegraph Co., (Tex.Civ. App.) 
204 S.W. 1172. 


98. Hauser v. Western Union Tel. 
Co., 64 S.E. 508, 150 N.C. 557; Wam- 
pum First Nat. Bank v. Western 
Union Tel. Co., 384 Pa.Super. 488; 
Western Union Tel. Co. v. Bertram, 1 
Tex.App.Civ.Cas. § 1152. 


[a] Rule applies to mental an- 
guish.—Medlin v. ‘Western Union, 
Telegraph Co., 86 S.E. 366, 169 N.C, 
495; Hauser v. Western Union Tel, 
Co., 64 S.B. 508, 150 N.C. 557. 


[b] Message summoning physi- 
cian.—In an action for failure to de- 
liver a message summoning a physi- 
cian the burden is on plaintiff to show 
that if the message had been deliv- 
ered the physician would have come, 
Slaughter v. Western Union Tel. Co., 
(Tex.Civ.App.) 112 S.W. 688. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 242-243] 


any matters of affirmative defense relied on.°® In 
some jurisdictions defendant has the burden of prov- 
ing that plaintiff contracted by stipulation in ref- 
erence to the presentation of a written claim with- 
in sixty days’ and failed to comply with the stipu- 
lation;? but in other jurisdictions plaintiff has the 
burden of showing a compliance with, or waiver of, 
the stipulation.® 


Possibility of delivery. In an action for failure 
to transmit, or deliver a message, it is incumbent 
on plaintiff to prove that the sendee was at his home 
or place of business or could have been found by 
the exercise of reasonable diligence so that the mes- 
sage could have been delivered to him.* Likewise, 
in an action by the sendee for delay in delivery he 
must show that he was available for delivery to 
him of the telegram at the time when: it should have 
been delivered.> Where it is claimed that the mes- 
sage was accepted for delivery without extra charge 
within free delivery limits only, the company has 
the burden of showing that it has established such 
limits,® and plaintiff has the burden of showing that 
the sendee or addressee resided within the limits.” 


Pleadings in the case are to be examined in de- 
termining questions relating to the burden of proof.§ 


[§ 243] (2) Presumptions and Effect Thereof on 


TELEGRAPHS AND TELEPHONES 


[62 C.J.] 205 


Burden of Evidence—(a) In General. It will be 
presumed that: A message blank was in perfect con- 
dition and not mutilated when filed for transmis- 
sion;® that a person who dictated and signed the 
message knew the contents of a contract on the back 
of the blank;1° that the addressee lived within the 
limits of free delivery!!. and was the person for 
whose benefit the message was sent;!2 that the post 
office authorities transmitted the message with rea- 
sonable promptness immediately on receiving it;1* 
that a requirement of the telegraph company that 
notice of claim be made within a specified time has 
been complied with, unless failure to do so is spe- 
cially pleaded;14 and that the law of the state 
where the contract was made or to be performed. or 
the breach of duty occurred is the same as that 
of the state where the action is brought.15 While 
there is no presumption that the sender, communi- 
cating the message by telephone, was understood,?® 
it will be presumed that the person who answered 
the telephone and actually received the message was 
authorized to do so.17 


Presumption or prima facie case of negligence 
and rebuttal thereof. Proof by plaintiff of a fail- 
ure to transmit a message which was received and 
the charges thereon paid,'® a material error in trans- 
mission,'® as well as an unusual or unreasonable 


6. Western Union Telegraph Co. v., Henderson, 7 So. 419, 89 Ala. 510, 18 


99. Robinson v. Western Union 
Telegraph Co., 135 N.W. 292, 169 Mich.}| Burns, 51 So. 373, 164 Ala. 252. ‘| Am.S.R. 148. : 
503; Carswell v. Western Union Tele-| 7 western Union Telegraph Co. v. 12. Goodson v. Western Union Tel- 


graph Co., 69 S.E. 782, 154 N.C. 112, 
32 L.R.A.N.S. 611; Western Union 
‘Telegraph Co. v. Eckhardt, (Tex.Civ. 
App.) 2 S.W.(2d) 505 [mod on other 
grounds (Commn.App.) 11 S.W.(2d) 
777, reh den 20 S.W.(2d) 759]; West- 
ern Union Telegraph Co. v. White, 
(Tex.Civ.App.) 244 S.W. 389; West- 
ern Union Tel. Co. v. Olivarri, 110 S. 
W. 930, 126 S.W. 688, 51 Tex.Civ.App. 
145 [aff 135 S.W. 1158, 104 Tex. 203]. 


[a] Contributory negligence.— 
Medlin v. Western Union Telegraph 
Co., 86 S.E. 366, 169 N.C. 495; Mul- 
linax v. Western Union Telegraph Co., 
72 S.BE. 583, 156 N.C. 541; Western 
Union Telegraph Co. v. Conder, (Tex. 
Civ.App.) 138 S.W. 447; Dehougne v. 
Western Union Tel. Co., (Tex.Civ. 
App.) 84 S.W. 1066. 


1. Western Union Telegraph Co. 
v. Taylor, 104 N.E. 771, 57 Ind.App. 
93. 


2. Western Union Telegraph Co. 
v. Brazier, 65 So. 95, 10 Ala.App. 308; 
Williams v. Western Union Telegraph 
Co., 275 S.W. 570, 218 Mo.App. 364; 
Kendall v. Western Union Tel. Co., 
56 Mo.App. 192. 


G: Polhill —“w. Postal-Telegraph- 
‘Cable Co., 85-S.B. 936, 16 Ga.App. 601. 


4. Western Union Telegraph Co. v. 
Crowley, 48 So. 381, 158 Ala. 583; 
‘Western Union Tel. Co. v. McMorris, 
48 So. 349, 158 Ala. 563, 132 Am.S.R. 
46; Western Union Telegraph Co. v. 
Baker, 189 S.W. 22, 172 Ky. 215; West- 
ern Union Tel. Co. v. Bennett, 21 S.W. 
699, 1 Tex.Civ.App. 558. See Pope 
v. Western Union Tel. Co., 9 Ill.App. 
283 (plaintiff need not show that the 
addressee was at his office and ready 
to receive the message, and an in- 
struction to the contrary is erroneous 
as assuming that the only place for 
delivery is at the office of the addres- 
«see and ignoring the duty of defendant 
to exercise due diligence to find the 
addressee and deliver the message). 


5. Western Union Telegraph Co. v. 
Hawkins, 70 So. 12, 14 Ala.App. 295. 


Burns, supra; Western Union ‘Tel. Co. 
v. Benson, 48-So. 712, 159 Ala. 254; 


Western Union Tel. Co. v. Whitson,,| 


41 So. 405, 145 Ala. 426; Western: 
Union Tel. Co. v. Henderson, 7 So. 419, 
89 Ala. 510, 18 Am.S.R. 148. : 


8. See cases infra this note. 


[a] Effect of pleadings on burden 
of proof.—(1) Plaintiff has the bur- 
den of proving every material allega-. 
tion of the complaint. Western Union, 
Telegraph Co. v. Louisell, 50 So. 87, 
161 Ala. 231. (2) It is incumbent on 
plaintiff sendee to offer evidence tend- 
ing to support an averment in the} 
complaint that the sender acted as 
agent, and for the benefit, of plaintiff 
in delivering the message to defend- 
ant. Heathcoat v. Western Union 
Tel. Co., 47 So. 189, 156 Ala. 339. (3) 
Where plaintiff alleges a negligent 
failure to transmit and _ deliver 
promptly, he assumes the burden of 
proving negligence (Western Union 
Telegraph Co. v. Bashinsky, Case & 
Co., 117 So. 289, 217 Ala. 661); (4) but 
where he declares simply on defend- 
ant’s failure to deliver before the 
close of the Liverpool market, a 
breach of contractual duty, the bur- 
den is cast on defendant to show that 
its failure to deliver seasonably was 
not the result of any negligence or 
wrongful omission on its part (West- 
ern Union Telegraph Co. v. Bashin- 
sky, Case & Co., supra). (5) Where 
a plea of a rule was insufficient for 
failing to aver that the rule was part 
of the contract, plaintiff, by replying 
that the rule was not part of the con- 
tract, assumed the burden of showing 
that negative fact. McGehee v. West- 
ern Union Telegraph Co., 53 So. 205, 
169 Ala. 109, Ann.Cas.1912B 512. 


9. Kiley v. Western Union Tel. Co., 
16\N.E. 75,109) N.Y.’ 231. 


10. Western Union Telegraph Co. 
vy. Janko, (Tex.Civ.App.) 212 S.W. 243. 


11. Middleton v. Western Union 
Telegraph Co., 72'°So. 548, 197 Ala. 
243; Western Union Telegraph Co. v. 


eeiape Co., (Tex.Civ.App.) 188 S.W. 
13, Western Union Telegraph Co. 
v. Snell, 56. Se. 854, 3 Ala.App. 263. 


14. Western. Union Telegraph Co. 
vy. Love & Walters, (Tex.Civ.App.) 200 


‘| S.W. 889. 


15. Kolliner vy. Western Union Tel. 
Co., 147 NW. 961, 126 Minn. 122, 52 
L.R.A.N.S. 1180; Woods v. Western 
Union Tel. Co., 61 S.E. 653, 148 N.C. 
1,.128 Am.S.R. ‘581; Western: Union 
Tel. Co. v. Bailey, 196 S:W. 516, 108 
Tex. 427 [refusing error 184 S.W. 
519]; Burgess y. Western Union Tel, 
Co., 46 S.W. 794, 92 Tex. 125, 71 Am. 
S.R. 833 [rev in part (Civ.App.). 43 S. 
W. 1033]; Western Union Tel. Co. 
v. Parsley, 121 S.W. 226, 57 Tex.Civ. 
App. 8; Western Union Tel. Co. -v. 
ee 78 S.W..969, 34 Tex.Civ.App. 


16. Cameron y. Western~= Union 
Telegraph Co., 74'S... 929° 90 S.C. 
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17. Western Union Telegraph Co. 
v, Campbell, (Tex.Civ.App.) 212 8.W. 


18. Western ‘Union Telegraph Co. 
v. Ivy; 177 F. 68, 100 C.C:A. 481 [rev 
165.F. 371]. 


19. U.S.—Western Union Tel. 
v. Cook, 61 F. 624, 9 C.C.A. 680. 


Ala.—Western Union Telegraph Co. 
v. Bennett, 57 So. 87, 3 Ala.App. 275. 


Ark.—Western Union Tel.. Co. v. 
ores 14 S.W. 649, 53 Ark. 434, 9 L.R. 
A. 744. 


Ga.—Western Union ‘Tel. 
Cohen, '73 Ga. 522. 


Idaho.—Strong vy. Western Union — 
Telegraph Co.,'109 P. 910, 18 Idaho 
389, 30 L.R.A.N.S. 409, Ann.Cas.1912A 
55. 5 


Ill—Bowman & Bull Co. vy. Postal 
Telegraph-Cable Co., 124 'N.E. 851, 290 
Ill. 155 [cert den 40 S.Ct. 342, 251 
U.S. 562, 64 L.Ed. 415]; Western Un- 


Co. 


Coleen: 
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delay,2° or nondelivery,?? raises a presumption, or 
makes a prima facie case, of negligence which de- 


ion Tel. Co. v. Tyler, 74 Ill. 168, 24 
Am.R. 279; Western Union Tel. Co. 
v. Hart, 62 Ill.App. 120. 


Ind.—Western Union Tel. 
Meek, 49 Ind. 53. 


Iowa.—Hise v. Western Union Tel. 
Co., 113 N.W. 819, 137 Iowa 329; Turn- 
er v. Hawkeve Tel. Co., 41 Iowa 458, 
20 Am.R. 605. 


Kan.—Western Union Tel. Co. v. 
Howell, 17 P. 3138, 38 Kan. 685; West- 
ern Union Tel. Co. v. Crall, 17 P. 309, 
38 Kan. 679, 5 Am.S.R. 795. 


Me.—Ayer v. Western Union Tel. 
Co., 10 A. 495, 79 Me. 498, 1 Am.S.R. 
353; Bartlett v. Western Union Tel. 
Co., 62 Me. 209, 16 Am.R. 437. 


Miss.—Western Union Tel. Co. v. 
Goodbar, 7 So. 214. 


Mo.—Reed v. Western Union Tel. 
Co., 37 S.W. 904, 185 Mo. 661, 58 Am. 
S.R. 609, 34 L.R.A. 492; Jackson v. 
Western Union Telegraph Co., 156 S. 
W. 801, 174 Mo.App. 70. Compare 
BE. P. Cowen Lumber Co. v. Western 
Union Tel. Co., 58 Mo.App. 257 (mere 
proof of error or mistake is not suf- 
ficient to make out a case of negli- 
gence). 


Neb.—Western Union Tel. Co. v. 
Kemp, 62 N.W. 451, 44 Neb. 194, 48 
‘Am.S.R. 723. 


N.Y.—Pearsall v. Western Union 


Tel. Co., 26 N.E. 534, 124 N.Y. 256, 21 
Am.S.R. 662; Baldwin v. U. 


Co. ‘v. 


Rittenhouse v. 
Tel., 44 N.Y. 263, 4 Am.R. 673 [aff 1 
Daly 474]; Wolfskehl y. Western 
Union Tel. Co., 46 Hun 542. 


N.C.—Pegram v. Western Union 
Tel. Co., 2 S.E. 256, 97 N.C. 57. 


‘Ohio.—Western Union Tel. Co. v. 
Griswold, 87 OhioSt. 301, 41 Am.R. 
500; Bowen v. Lake Erie Tel. Co., 1 
athe (Reprint) 574, 10 West.L.J. 

rb... - 


Okl.—Levy Bros. v. Western Union 
Telegraph Co., 135 P. 423, 39 Okl. 416. 


Tex.—Western Union Tel. Co. v. 
Hamilton, 81 S.W. 1052, 36 Tex.Civ. 
App. 300; Western Union Telegraph 
Co.’vy. Brown, (Civ.App.) 75 S.W. 359; 
Western Union Tel. Co. v. Ragland, 
(Civ.App.) 61°-S.W. 421; Western Un- 
jon Tel. Co. v. Norris, 60 S.W. 982, 25 
Tex.Civ.App. 43; Western Union Tel, 
Co. v. Tobin, (Civ.App.) 56 S.W. 540; 
Western Union Tel. Co. v. Hines, 54 
S.W. 627, 22 Tex.Civ.App. 315; West- 
ern Union Tel. Co. v. Harper, 39 S.W. 
599, 15 Tex.Civ.App. 37. See Western 
Union Telegraph Co. v. Ferguson 
Bros., (Civ.App.) 209 S.W. 446 (rec- 
ognizing that an error in transmis- 
sion may be so gross or flagrant as 
to be prima facie evidence of negli- 
gence, but stating that not every er- 
ror in transmission is sufficient evi- 
dence of negiigence, and holding this 
to be true of the addition of a letter 
to the word ‘“‘here,’’ so as to make it 
read ‘‘there’’). 


Utah.—-Wertz v. Western Union Tel. 
eh 27 P. 172, 7 Utah 446, 138 L.R.A. 
510. . 


20. U.S.—Dorgan y. Western Un- 
ion Tel. Co., 7 F.Cas.No. 4,004. 


Ala.—Western Union Telegraph Co. 
v. Snell, 56 So. 854, 8 Ala.App. 263. 


Ga.—Western Union Tel. Co. v. Fat- 
man, 73 Ga. 285, 54 Am.R. 877. 


Ind.—Western Union ‘Tel. 
Scircle, 2 N.E. 604, 103 Ind. 227. 


Co. v. 


S. Tele-, 
graph Co., 45 N.Y. 744, 6 Am.R. 165;! 
Independent Line of, 
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Iowa.—Potter v. 
Tel. Co., 116 N.W. 130, 138 Iowa 406: 
Harkness v. Western Union Tel. Co., 
ne 811, 73 Iowa 190, 5 Am.S.R. 


Ky.—Western Union Tel. Co. v. 
Fisher, 54 S.W. 830, 107 Ky. 513, 21 
Ky.L. 1293; Western Union Tel. Co. 
v. Parsons, 72 S.W. 800, 24 Ky.L. 2008. 


Mo.—Kendall v. Western Union Tel. 
Co., 56 Mo.App. 192. 


N.C.—Johnson v. Western Union 
Telegraph Co., 87 S.E. 993; Webb: v, 
Western Union Telegraph Co., 83 S? 
E. 568, 167 N.C. 483; Ellison v. West- 
ern Union Telegraph Co., 79 S.E. 277, 
163 N.C. 5; Shepard v. Western Union 
Tel. Co., 55 S.E. 704, 143 N.C. 244, 118 
Am.S.R. 796; Carter v. Western Un- 
ion Tel. Co., 54 S.E. 274, 141 N.C. 374; 
Alexander v. Western Union Tel. Co., 
5S. SH. Oolsml4ds NC, 753 Green- vy. 
Western Union Tel. Co., 49 S.E. 165, 
136 N.C. 489, 103 Am.S.R. 955, 67 L. 
R.A. 985; Harrison v. Western Union 
Tel. Co., 48 S.E. 772, 136°N.C. 381; 
Cogdell v. Western Union Tel. Co., 47 
S.E. 490, 135 N.C. 431. 


S.C.—Wilhelm vy. Western Union 
Telegraph Co., 73 S.E. 865, 90 S.C. 536; 
Leppard v. Western Union Telegraph 
Co., 70 S.E. 1004, 88 S.C. 388; Garner 
v. Western Union Telegraph Co., 69 S. 
E. 510, 87 S.C. 316; Baker v. Western 
Union. Telegraph Co., 69 S.E. 151, 87 
S.C. 174; Baker v. Western Union Tel- 
egraph Co., 66 S.H. 182, 84 S.C. 477, 
187 Am.S.R. 848; 
Union Tel. Co., 58 S.E. 10, 77 S.C. 404, 
122 Am.S.R. 580; Haker v. Western 
Union Tel. Co., 55 S.E. 129, 75 S.C. 97: 
Arial v. Western Union Tel. Co., 50 
S.E. 6, 70 S.C. 418; Hellams v. West- 
ern Union Tel. Co., 49 S.E. 12, 70 S.C. 
83; Poulnot v. Western Union Tel. Co., 
48 S.E. 622, 69 S.C. 545; Young v. 
Western Union Tel. Co., 43 S.E. 448, 
65 S.C. 98. See Cameron v. Western 
Union Telegraph Co., 74 S.E. 929, 90 
S.C. 503 (recognizing that the rule, 
as an abstract proposition, is too well 
settled to be disputed, but holding 
that it does not apply until plaintiff 
shows that defendant received the 
message or, except for the negligence 
fe its agent, ought to have received 
it). 

Tex.—Western Union Tel. Co. v. 
Smith, 28 S.W. 9381, 30 S.W. 549, 88: 
Tex. 9; Western Union Telegraph Co. 
v. Glenn, (Civ.App.) 156 S.W. 1116; 
Western Union Tel. Co. v. Bouchell, 
67 S.W...159, 28 “Tex.Civ.App. 23; 
Western Union Tel. Co. v. Boots, 31 
S.W. 825, 10 Tex.Civ.App. 540; West- 
ern Union Tel. Co. v. Carter, (Civ. 
App.) 20 S.W. 834 [mod on other 
grounds 22 S.W. 961, 85 Tex. 580, 34 
Am.S.R. 826]. 


W.Va.—Bluefield Milling Co. vy. 
Western Union Telegraph Co., 139 S. 
E. 638, 104 W.Va. 150. 


But see Western Union Telegraph 
Co. v. Sullivan, 91 N.E. 867, 82 OhioSt. 
14, 137 Am.S.R. 754 [rev 30 OhioCir. 
Ct. 435, 11 OhioCir.Ct.N.S. 129] (no 
presumption obtains to sustain an al- 
legation of the company’s failure to 
make timely delivery of the message 
when it does not appear that the ad- 
dressee, or Some one representing him, 
was at the place designated for de- 
livery). 


[a] Rule applied to delay of: (1) 
Nearly six days. Western Union Tel- 
egraph Co. v. Snell, 56 So. 854, 3 Ala. 
App. 268. (2) Three days. Johnson 


Western Union|C.) 87 S.E. 
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fendant may?2 and must?* rebut by showing ex- 
culpatory facts or want of negligence. Also, while 


993. (3) Thirty nine 
hours. Western Union Telegraph Co. 
v. Glenn, (Tex.Civ.App.) 156 S.W. 
1116. (4) Twenty four hours. Lep- 
pard v. Western Union Telegraph Co., 
70 S.H. 1004, 88 S.C. 388. (5) Over 
fifteen hours. Baker v. Western Un- 
ion Telegraph Co., 69 S.E. 151, 87 S.C. 
174. (6) Twelve hours. Kendall v. 
Western Union Tel. Co., 56 Mo.App. 
192 (where the usual time for the 
transmission and. delivery of a mes- 
sage between the points in question 
is from fifteen to forty-five minutes). 


21. Ala.—Western Union Tel. Co. 
v. Merrill, 39 So. 121, 144 Ala. 618, 
113 Am.S.R. 66. 


Ark.—Little Rock, ete., Tel. Co. v. 
Davis, 41 Ark. 79. 


Ill.—Pope v. Western Union Tel. 
Co., 9 Ill.App. 283. 


Mo.—Hewitt v. Western Union Tel- 
egraph Co., 157 S.W. 827, 172 Mo.App. 
272; Barrett v. Western Union Tel. 
Co.. 42 Mo.App. 542. 


N.Y.—Di Vice v. Western Union 
Telegraph Co., 214 N.Y.S. 555, 127 
Mise. 5. 


N.C.—Hoaglin v. Western Union 
Telegraph Co., 77 S.E. 417, 161 N.C. 
390; Woods vy. Western Union Tel. 
Co., 61 S.E. 653, 148 N.C. 1, 128 Am. 
S.R. 581; Hunter v. Western Union 
Tel. -Co.,, 41) (S-E. 796>- 130) NiC.'6025 
Rosser v. Western Union Tel. Co., 41 
SOE: 6 378; 2130 “NsC.. 2513» sSherniliayv: 


Kirby v. Western] Western Union Tel. Co., 21 S.B. 429, 


116 N.C. 655." 


Tex.—Western Union Tel. Co. 
Bertram, 1 Tex.App.Civ.Cas. § 1152. 


22. U.S.—White v. Western Union 
Tel. Co., 14 #*. 710, 5 McCrary 103. 


Ky.—Western Union Tel. Co. v. EI- 
liott, “L15.(SIW. 228; 5139" Ky. 340.922 
L.R.A.N.S. 761. 


N.C.—Hoaglin v. Western Union 
Telegraph Co., 77 S.E. 417, 161 N.C. 
390. 


Vv. 


S.C.—Pinckney v. Western Union 
Tel. Co: 19) SiG; 71,540 "Am Re. Tepe 


Tex.—Weslern Union Tel. Co. v. 
Brown, (Civ.App.) 75 S.W. 359. 


23. U.S.—Western Union Tel. Co. 
Va Cook, 6iok., 624, “9°C CAs GaGa 


Ark.—Western Union Telegraph Co. 
v. Hearn, 161 S.W. 1025, 110 Ark. 176, 
Ann.Cas.1915D 378; Western Union 
Telegraph Co. v. Chilton, 140 S.W. 26, 
100 Ark. 296; Western Union Tel. Co. 
v. Short, 14 S.W. 649, 53 Ark. 434, 9 
L.R.A. 744. 


Idaho.—Strong v. Western Union 
Telegraph Co., 109 P. 910, 18 Idaho 
bet 30 L.R.A.N.S. 409, Ann.Cas.1912A 


Ill.—Bowman & Bull Co. v. Postal 
Telegraph-Cable Co., 124 N.E. 851, 290 
Ill. 155 [cert den 40 S.Ct. 342, 251 U.S, 
562, 64 L.Ed. 415); Western Union 
ea v. Tyler, 74 Ill. 168, 24 Am. 


Ind.—Western Union Tel. Co. vy. 
Scircle, 2 N.E. 604, 103' Ind. 227. 


Iowa.—Seddon v. Western Union 
Telegraph Co., 126 N.W. 959, 146 Iowa 
743; Potter v. Western Union Tel. Co., 
116 N.W. 130, 188 Iowa 406; Harkness 
v. Western Union Tel. Co., 34 N.w. 
811, 73 Iowa 190, 5 Am.S.R. 672. 


Kan.—Western Union Tel. Co. v. 
Crall, 17 P. 309, 38 Kan. 679, 5 Am. 


v. Western Union Telegraph Co., (N.| S.R. 795. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 243-244] 
no presumption of negligence on the part of a tele- 
graph company arises from the mere sending by it 
of a forged message,?4 proof of the delivery of a 
forged message, its forged character, damage result- 
ing from its delivery, and lack of contributory neg- 
ligence, makes a prima facie case?® which it is the 
company’s duty to rebut.2® These rules are not af- 
fected by any stipulation in the contract of transmis- 
sion limiting the liability of the company, where the 
stipulation is invalid;?7 but in a few cases it has 
been held that a stipulation limiting liability, al- 
though invalid as against negligence on the part of 


defendant, is valid with regard to errors due to un- 


avoidable causes, such as atmospheric interference,?® 
that where the contract contains such a stipulation 
the burden is on plaintiff to show negligence,?® and 
that where, as in some jurisdictions, the stipulation 
is valid even as against negligence, unless the negli- 
genee is willful or gross,?° the burden in such ease is 
on plaintiff to show negligence of this character,?1 
and that it is not even prima facie proof of gross 
negligence that a simple error occurred in transmis- 
sion,®? or that there was an unusual delay,?? or even 


Me.—Bartlett v. Western Union 
Tel. Co., 62 Me. 209, 16 Am.R. 437. 


N.Y.—Di Vice v. Western Union 
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v. Citizens’ Bank of Harrison, 223 S. 
Wei 29) 144 Ark, 577, 10 ALR? 822. 
State Bank of Commerce of Clayton 
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that the message after being duly started on its 
course by the operator at the point of origin was un- 
accountably lost and never reached its destination,** 
although it seems that it would be prima facie gross 
negligence if the message had never been started 
from the office of origin at all.?5 


[§ 244] (b) In Mental Anguish Cases. In the 
ease of a message requesting that a person be met 
at a station or that preparations be made for a buri- 
al it cannot be presumed that had the message been 
duly delivered the request would have been com- 
plied with;?* in such ease the burden is on plaintiff 
to show that but for defendant’s negligence such 
person could and would have been met?’ or the fu- 
neral arrangements would have been made.?® Like- 
wise, in the case of a message announcing the death 
or illness and impending death of a relative it is 
held in some jurisdictions that it will not be pre- 
sumed that the addressee would have gone®® and 
arrived in time for the funeral,*® and that, in such 
ease, plaintiff has the burden of proving that the 
addressee could and would have gone*! and have 


‘ 


cific Postal Tel. Co., 40 P. 432, 107 
Cal. 817, 48 Am.S.R. 132; Halsted v. 
Postal Tel. Cable Co., 85 N.E. 1078, 


Telegraph Co., 214 N.Y.S. 555, 127 
Mise. 5. 


N.C.—Johnson v. Western Union 
Telegraph Co., 87 S.E. 993; Ellison 
v. Western Union Telegraph Co., 79 
S.E. 277, 163 N.C. 5; Cogdell v. West- 
ern Union Tel. Co., 47 S.E. 490, 135 N. 
C. 431; Sherrill v. Western Union Tel. 
‘Co., 2 SS... 429) 116 N.C. 655. 


Ohio.—Western Union Tel. Co. v. 
Griswold, 37 OhioSt. 301, 41 Am.R. 
500. 


Pa.—Joshvua lL. Bailey & Co. v. 
Western Union Telegraph Co., 76 A. 
7136, 227 Pa. 522, 19 Ann.Cas. 895. 


§.C.—Wilhelm v. Western Union 
Telegraph Co., 73 S.E. 865, 90 S.C. 536; 
Leppard v. Western Union Telegraph 
Co., 70 S.BH. 1004, 88 S.C. 388; Garner 
v. Western Union Telegraph Co., 69 
§.. 510, 87 S.C. 316. 


S.D:—Lothian yv. Western Union 
Telegraph Co., 126 N.W. 621, 25 S.D. 
URE 


Tex.—Western Union Tel. Co. v. 
Smith, 28 S.W. 931, 30 S.W. 549, 88 
Tex. 9; Way Engineering Co. v. West- 
ern Union Telegraph Co., (Civ.App.) 
25 S.W.(2d) 661; Western Union Tel- 
egraph Co. v. Glenn, (Civ.App.) 156 
S.W. 1116; Western Union Tel. Co. v. 
Bertram, 1 Tex.App.Civ.Cas. § 1152. 


[a] Where message is transmitted 
over connecting lines and an error 
-occurs in its transmission, if defend- 
ant seeks to avoid liability on the 
ground that the error was made by 
the other company it must show this 
fact. La Grange v. Southwestern 
Tel, Co., 25 La.Ann. 383. 


24 Wells v. Western Union Tele- 
graph Co., 123 N.W. 371, 144 Iowa 605, 
138 Am.S.R. 317, 24 L.R.A.N.S. 1045. 


25. Western Union Telegraph Co. 
vy. Citizens’ Bank of Harrison, 223 S. 
W. 29, 144 Ark. 577, 10 A.L.R. 822; 
State Bank of Commerce of Clayton 
vy. Western Union Telegraph Co., 142 
P. 156, 19 N.M. 211, L.R.A.1915A 120; 
western Union Tel. Co. v. Uvalde 
Nat. Bank, 77 S.W. 603, 97 Tex. 219, 

65 L.R.A. 805; Western Union Tele- 
graph Co. v. First State Bank & Trust 
Go., (Tex.Civ.App.) 241 S.W. 789. 


26. Western Union Telegraph Co. 


v. Western Union Telegraph Co., 142 
P. 156, 19 N.M. 211, L.R.A.1915A 120; 
Western Union Telegraph Co. v. First 
State Bank & Trust Co., (Tex.Civ. 
App.) 241 S.W. 789. 


27. U.S.—Western Union Tel. Co. 
v. Cook, 61 F. 624, 9 C.C.A. 680. 


Ill.—Western Union Tel. Co. v. Ty- 
ler, 74 Ill. 168, 24 Am.R. 279. 


Kan.—Western Union Tel. Co. v. 
SrarenT P. 309, 88 Kan. 679, 5 Am.S. 
Fes o os 


Me.—Ayer v. Western Union Tel. 
Co., 10 A. 495, 79 Me. 498, 1 Am.S.R. 
353; Bartlett v. Western Union. Tel. 
Co., 62 Me. 209, 16 Am.R. 437. 


Mo.—Reed v. Western Union Tel. 
Co., 37 S.W. 904, 185 Mo. 661, 58 Am. 
S.R. 609, 84 L.R.A. 492. 


N.C.—Sherrill v. Western Union Tel. 
Co., 21 S.B. 429, 116 N.C. 655. 


Ohio.—Western Union Tel. Co. v. 
Griswold, 37 OhioSt. 301, 41 Am.R. 
500. 

Validity of stipulations see supra 
§§ 194-212. 

23. See supra § 205. 

29. Aiken v. Western Union Tel. 
Co., 28 N.W. 419, 69 Iowa 31, 58 Am. 
R. 210; Sweatland v. Illinois, etc., 
Tel. Co., 27 Iowa. 433, 1 Am.R. 285; 


Postal Tel. Cable Co. v. Sunset Constr, | 


Co., 114 S.W. 98, 102 Tex. 148 [aff reh 
116 S.W. 797, and rev (Civ.App.) 109 
S.W.265]; Western Union Telegraph 
Co. v. Ferguson Bros., (Tex.Civ.App.) 
209 S.W. 446. 


30. See supra § 204. 


81. Redington vy. Pacific Postal 
Tel. Co., 40 P. 432, 107 Cal. 317, 48 Am. 
S.R. 132; Wheelock v. Postal Tel. Ca- 
ble iCo., SS Nib. ole, clot: Mass. 119) 
14 Ann.Cas. 188; Halsted v. Postal 
Tel. Cable Co., 85 N.E. 1078, 193 N.Y. 
293, 127 Am.S.R. 952, 19 L.R.A.N.S. 
1021 [aff 104 N.Y.S. 1016, 120 App. Div. 
433]; Kiley v. Western Union Tel. 
Co., 16 N.E. 75, 109 N.Y. 231; Ayres v. 
Western Union Tel. Co., 72 N.Y.S. 634, 
65 App.Div. 149. 


32. Primrose v. Western Union 
Tel. Co., 14. S.Ct. 1098, 154 U.S. 1, 38 
L.Ed. 883; Jones v. Western Union 
Tel. Co., 18 F. 717; Redington v. Pa- 


193 N.Y. 293,127 Am.S.R. 952, '19 LR. 
A.N.S. 1021 faff 104 N.Y.S. 1016, 120 
App.Div. 433]; Breese v. U. S. Tele- 
graph Co., 48 N.Y. 132, 8, Am. R. 526; 
Altman v. Western Union Tel. Co., 84 
N.Y.S. 54. 


33. Jacob v. Western Union Tel. 
Co., 98 N.W. 402, 185 Mich. 600; Bir- 
kett v. Western Union Tel. Co., 61 N. 
W. 645, 103 Mich. 361, 50 Am.S.R. 
374, 33 L.R.A. 404; Ayers v. Western 
Union Tel. Co., 72 N.Y.S. 634, 65 App. 
Div. 149; Riley v. Western Union 
Tel. Co., 28 N.Y.S. 581, 8 Misc. 217. 


34. Kiley y.. Western Union. Tel, 
Co.,. 16 N.E.75,. 109 N.Y. 231, ey 


35. Kiley .v. Western Union, Tel. 
Co., supra. is 


36. Western Union Tel. Co. v. Mc- 
Morris, 48° So. .349, 158 Ala. 563, 132 
Am.S.R. 46; Hancock y. Western Un- 
ion Tel. Co., 49 S.H. 952, 137 N.C..497, 
69 L.R.A. 4038. : 8 


$7. Western Union Tel. Co. v: Mc- 
Morris, 48 So. 349, 158 Ala. 563, 132 
Am.S.R. 46; Hancock v. Western Un- 
ion Tel. Co., 49 S.H..952, 1387 N.C. 497, 
69 L.R.A. 403. 


38. Western Union Tel. Co. v. Me- 
Morris, 48 So. 349, 158 Ala. 563, 132 
Am.S.R. 46; Hancock v. Western Un- 
ion Tel. Co., 49 S.E. 952, 187 N.C. 497, 
69 L.R.A. 403. 


39. .Western Union Tel. Co. v. 
Adams, (Tex.Civ.App.) 80 S.W. 93. 
Compare Western Union Telegraph 
Co. v. Snell, 56 So. 854,°3 Ala.App. 263 
(where both the addressees of death 
messages delayed in transmission and 
delivery were so situated that at lit- 
tle expense they could have attended 
the funeral of their mother, of whose 
death they were advised by the mes- 
sages, if they had received them with- 
in a reasonable time, the jury were 
authorized to infer that they would 
have done so). 


40. See Western Union Telegraph 
Co. y. Mobley, (Tex.Commn.App.) 206 
S.W. 833 (an inference to this effect 
cannot be drawn from the language 
of the message in question, in the 
absence of evidence as to the time 
of the burial or as: to whether it 
would have been postponed). 


41. Western Union Telegraph Co. 


208 [62 C.J.] 


arrived in time;*? but in other jurisdictions it is 
held that, in the case of a near relative and a short 
distance, it will ‘be presumed that the addressee 
would have made every reasonable effort to go*® and 
that where defendant. has pleaded this matter as a 


defense, it has the burden of proving that, in spite | 


of the negligent delay in the delivery of the mes- 


sage, plaintiff, by due diligence, could have arrived : 


in time for the funeral.4* At any rate, a prima fa- 
cie showing that plaintiff could have arrived in time 
for the funeral, had the message been premptly 
delivered, is made out by evidence that he could 
have done so according to train schedules;*° there 
is no presumption that a train would have been be- 
hind its scheduled time*® or that plaintiff would have 
missed train connections,*? and plaintiff is not bound 
to negative the contingencies of wrecks, washouts, 
or other accidents which might have delayed his 
arrival.*® 
of the mind which will be presumed*® and there- 
fore, in an action for negligent delay in the deliv- 
ery of a message announcing the illness of plain- 
tiff’s wife, which delay deprived plaintiff of conver- 
sation with her during her last illness, plaintiff does 


v. Miller, 72 So. 168, 196 Ala. 620; | 666; 


Western Union Telegraph Co. v. Rob- 
bins, 56 So. 879, 3 Ala.App. 234; Cum- 
berland Tel. Co. vy. Brown, 55 S.W. 
155, 104 Tenn. 56, 78 Am.S.R. 906, 50 
L.R.A. 277; Western Union Tel. Co. 
v. Adams, (Tex.Civ.App.) 80 S.W. 93. 


45 S.W.. 429, 
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Also, consciousness is the normal state 


Western Union Tel. Co. v. Blair, 
113 S.W. 164, 51 Tex.Civ.App. 
Western Union Tel. Co. v. Thompson, 


Western Union Tel. 
(Tex.Civ.App.) 34 S.W. 447; 
ern Union Tel. Co. v. McLeod, (Tex. 


[§§ 244-245 


not have the ‘burden of proving that she was con- 
scious and capable of conversing with him at the 
time he could and would have arrived if the message 
had been delivered within a reasonable time.°° 
Where by reason of “the negligence of defendant 
plaintiff was prevented from being present at the 
last illness or burial of a near relative, mental an- 
guish will be presumed from the relationship between 
plaintiff and decedent,°! and need not be affirma- 
tively proved,®? either to show the existence of 
such suffering®? or to aid the jury in the estima- 
tion of damages.°* However, in order to give rise 
to such presumption there must be proof of the 
existence of a sufficiently close relationship;°* where 
the family relationship is merely by marriage or a 
remote blood relationship, mental anguish will not 
be presumed,°* but must be shown;°7 and even 
where mental anguish is presumed from relationship, 
if plaintiff seeks to recover damages on other 
grounds, as for physical suffering, such other dam- 
ages must be affirmatively shown.®§ 


[§ 245] b. Admissibility—(1) In General. Any 


competent and material evidence is admissible which 
is relevant to a matter in issue®® under the plead- 


381]; Western Union Telegraph 
427;|Co. v. First State. Bank & Trust 


Co., (Tex.Civ.App.) 241 S.W.. 789; 

18 Tex.Civ.App. 609;| Western Union Telegraph Co. v. 
Co. v. Randles, |} Mooney, (Tex.Civ.App.) 160 S.W. 318; 
West-}| Western Union Telegraph Co. v. Lan- 


dry, (Tex.Civ.App.) 134 S.W. 848; 


Western Union 


* 42. Howard v. Western Union Tel. 
Co., 84 S.W. 764, 86 S.W. 982, 119 Ky. 
625, 27 Ky.L. 244, 858, 7 Ann.Cas. 
1065; Cumberland Tel. Co. v. Brown, 
55 S.W. 155, 104 Tenn. 56, 78 Am.S.R. 
906, 50 L.R.A. 277; Western Union 
Tel, Co. v. Smith, 28 S.W.. 931, 30 S. 
W. 549, 88 Tex. 9. 


43. Butler v. Western Union Tel- 
egraph Co., 101 S.E. 87, 178 N.C. 544. 


44. Gainey v. Western Union Tele- 
graph Co., 86 S.E. 716, 170 N.C. 7. 


_ 45. Western Union Telegraph Co. 
v. Shofner, 112 S.W. 751, 87 Ark. 303. 


- 46 Sherrill v. Western Union Tel- 
egraph Co., 71 S.E. 330, 155 N.C. 250. 


47. Sherrill v. Western Union Tel- 
egraph Co., supra, 


48. Western Union Tel. Co. v. 
Shofner, 112 S.W. 751, 87 Ark. 303. 


49. Western Union Telegraph Co. 
v. Hughey, 118 S.W. 1130, 55 Tex.Civ. 
App. 403. 


50. Western Union Telegraph Co. 
v. Hughey, supra. 


51. Lawrence v. Western Union 
Telegraph Co., 88 S.E. 226, 171 N.C. 
240; Hedrick v. Western Union Tel- 
egraph Co., 83 S.E. 358, 167 N.C. 234; 
Kivett v. Western Union Telegraph 
Co., 72 S.E. 388, 156 N.C. 296; West- 
ern Union Tel. Co. v. Blair, 113 S.W. 
164, 51 Tex.Civ.App. 427; Western Un- 
ion Tel. Co. v. Thompson, 45 S.W. 
429, 18 Tex.Civ.App. 609. 


[a] Rebuttal of presumption.— 
While the presumption may be rebut- 
ted by testimony, the mere fact that 
plaintiff did not attend the funeral, if 
explained by him as being due to his 
sudden illness, is not conclusive that 
he did not suffer mental anguish, but 
raises at most a question for the jury. 
Western Union Tel. Co. v. Blair, 113 
S.W. 164, 51 Tex.Civ.App. 427. 


52. Western Union Telegraph Co. 
v. Alred, (Tex.Civ.App.) 4 S.W.(2da) 


Civ.App.) 22 S.W. 988 [rev on other 
grounds 24 S.W. 815]. 


5&2 Western Union Tel. Co. v. 
Randles, (Tex.Civ.App.) 34 S.W. 447. 


54 Western Union Tel. Co. v. 
Benson, 48 So. 712, 159 Ala. 254; West- 
ern Union Tel. Co. v. Adams, 12 S.W. 
857, 75 Tex. 531, 16 AmS:R.. 920, 6 
L.R.A. 844; Western Union Tel. Co. 
v. McLeod, (Tex.Civ.App.) 22 S.W. 988 
[rev on other grounds 24 S.W. 815]. 


55. Harrison v. Western Union 
Tel.-Co.; 48 SB. 772, 136 N.C. (382. 


564 Foreman v. Western Union 
Tel. Co., 116 N.W. 724, 141 Iowa 32, 19 
L.R.A.N.S. 374; Alexander v. West- 
ern Union Tel. Co., 53 S.E. 657, 141 
N.C. 75; Cashion v. Western Union 
Tels; Co., 18 Ssh 493) (1232 N.C. 267; 
Johnson v. Western Union Tel. Co., 
62 S.E. 244, 81 S.C. 235, 128 Am.S.R. 
905, 17 L.R.A.N.S, 1002; Western Un- 
ion Tel. Co. v. Coffin, 30 S.W. 896, 88 
Tex. 94 


57. Lawrence v. Western Union 
ae cereeh Co.588-S:.B. 6226, Lt NC: 


[a] Special relations of affection 
must be shown.—Seddon v. Western 
Union Telegraph Co,, 126 N.W. 969, 
146 Iowa 7438, 749; Sherrill v. West- 
ern.Union Telegraph Co., 71 S.E. 330, 
155 N.C. 250; Johnson v. Western Un- 
ion Tel. Co., 62 S.H. 244, 81 S.C. 235, 
128 Am.S.R. 905, 17 L.R.A.N.S. 1002; 
Western Union Tel. Co. v. Coffin, 30 
S.W. 896, 88 Tex. 94. 


58. Western Union Tel. Co. v. 
Thompson, 45 S.W. 429, 18 Tex.Civ. 
App. 609. 


59. Western Union Telegraph Co. 
v. Favish, 71 So. 183, 196 Ala, 4° 
Western Union Tel, Co. v. Westmore- 
land, 43 So. 790, 150 Ala. 654; Whit- 
ten v. Western Union Tel. Co., 54 S. 
BH. 289, 141 N.C. 361; Western Union 
Telegraph Co. v. Hicks, (Tex.Civ. 
App.) 253 S.W. 565 [rev on other 
grounds (Commn.App.) 265 S.Ww. 


Telegraph Co. v. 
Guinn, 130 S.W. 616, 61 Tex.Civ.App. 
177; Western Union Tel. Co. v. Craw- 
ford, (Tex.Civ.App.) 75 S.W. .843; 
Western Union Tel. Co. v. James, 73 
S.W.. 79, 31 Tex.Civ.App. 503; West- 
ern Union Tel. Co. v. Karr, 24 S.W. 
302, 5 Tex.Civ.App. 60. 


{a] Letter (1) relevant to the 
controversy and written by one liti- 
gant in reply to a letter to him from 
the other litigant is admissible. 
Western Union Telegraph Co. v. 
Sharp, (Tex.Civ.App.) 5 S.W.(2d) 567. 
(2) The exclusion of plaintiff’s reply 
to a question seeking to elicit the con- 
tents of the letter by which he noti- 
fied defendant, in accordance with 
their contract, of his demand on it, is 
improper where plaintiff has given 
defendant notice to produce the let- 
ter and the notice has not been com- 
plied with. Bennett v. Western Un- 
a a Co., 84 S.E. 798, 168 N. 


[b] Telephone conversation.—(1) 
The testimony of plaintiff addressee 
as to a conversation over a telephone, 
wherein he received a message from 
defendant’s agent, is admissible after 
evidence that the message received 
over the telephone was confirmed by 
the written message received at de- 
fendant’s office has been introduced. 
Clough v. Western Union Telegraph 
Co., 83 S.B. 916, 99 S.C. 484. (2) Also, 
the testimony of the person over 
whose phone the conversation took 
place, and who called plaintiff to the 
phone, that he heard plaintiff say in- 
to the phone that there must be a 
mistake in the place from which the 
telegram came, is competent. Clough 
v. Western Union Telegraph Co., su- 
pra. 


[c] Company’s rules and regula- 
tions (1) are admissible in evidence 
(Priester v. Western Union Telegraph 
Co., 102 So. 372, 20 Ala.App. 388 [rev 
on other grounds 102 So. 376, 212 Ala. 
271]; Western Union Telegraph Co. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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ings.®° Conversely, evidence which is incompetent,** 
immaterial,®? irrelevant,®* or both immaterial and 
irrelevant,®* is not admissible. 


Message and secondary evidence thereof.*® The 
message itself, when relevant, is admissible in evi- 
dence,®® and in an action for delay in delivery the 
message delivered to the addressee is admissible with- 
out producing or explaining the absence of the mes- 
sage which the sender filed for transmission.*7 See- 
ondary evidence of the contents of a message is 
admissible if the original is shown to have been 
lost or destroyed;*°* but a copy of the message is 
not admissible in the absence of evidence that it is 
an authorized copy,®® or where the original is not 
properly accounted for.7° 


Parol evidence affecting written contract. While 
it has been held that the general rule that parol 
evidence is not admissible to contradict or vary the 
terms or provisions of a written contract?! applies 
to a written contract for the transmission of a mes- 
sage,‘? the rule is not operative to exclude evidence 
that defendant’s transmitting agent was informed 
by the sender as to the character and importance of 
the message’? or the whereabouts of the addressee ;74 


v. Hicks, (Tex.Civ.App.) 253 S.W. 565 
[rev on other grounds (Commn.App.) 
265 S.W. 381]), (2) as are also cir- 
cumstances Showing the company’s 
knowledge of, and acquiescence in, 
the disregard of a_rule by its em- 
ployees (Western Union Telegraph 
Co. v. White, (Tex.Civ.App.) 149 S.W. 


271]. 


Thomas, 96 So. 
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65. Admissibility of telegrams or 
secondary evidence thereof 
actions generally see Evidence §§ 341, 
1106-1113, 1238, 1306. 


66. Western Union Tel. 
873, 
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_and it has also been held that parol evidence of an 


understanding between the sender and defendant’s 
transmitting agent as to the words “care of” in the 
address,‘* or of the purpose of writing the word 
“day” across the stipulations of a blank used for 
night messages,’® is admissible. So also where the 
message itself contains abbreviated expressions or 
technical or trade terms parol evidence is admissible 
to explain their meaning.77 


Blanks and knowledge or ignorance of stipulations 
therein. One of defendant’s regular blanks contain- 
ing stipulations limiting its liability is not. admis- 
sible where it is not shown that the message in ques- 
tion was written on one of such blanks.78 How- 
ever, evidence of plaintiff’s familiarity with such 
blanks is properly admitted where it appears that 
he telephoned the message and a visitor in the tel- 
egraph office took the message and wrote it on a 
regular blank form;*® and where the message was 
written by plaintiff on a blank, testimony that he 
did not read stipulations contained therein is inad- 
missible.®° 


Declarations and admissions of defendant's 
agents may be admissible against it8! under general 


delivery. Carland v. Western Union 
Tel. Co., 76 N.W. 762, 118 Mich. 369, 
74 Am.S.R. 394, 43 L.R.A. 280. 


78. Western Union Tel. Co. v. Mc- 
Millan, (Tex.Civ.App.) 25 S.W. 821. 


79. Woodall v. Western Union 


in civil 


Col eV. 
209 Ala. 657; 


790). 


[d] Delivery sheet (1) may be ad- 
missible in evidence (Western Union 
Telegraph Co. v. Williams, 78 So. 414, 
16 Ala.App. 420) (2) after proof of 
the genuineness of the _ signature 
(Western Union Tel. Co. v. Northcutt, 
48 So. 558, 158 Ala. 539, 132 Am.S.R. 
38). 


[e] Evidence held admissible in 
connection with other evidence. 
Western Union Telegraph Co. v. 
Saunders, 51 So. 176, 164 Ala. 234, 137 
Am.S.R. 35. 


60. See supra § 241. 


61. Trevisani v. Postal Telegraph- 
Cable Co., 176 Ill.App. 139; Western 
Union Tel. Co. v. Mellon, 33 S.W. 725, 
96 Tenn. 66. 


62. Grinnell v. Western Union Tel. 
Co., 113 Mass. 299, Am.R. 485; 
Barnett v. Western Union Telegraph 
Co., (Mo.App.) 287 S.W. 1064; West- 
ern Union Telegraph Co. v. Guinn, 130 
S.W. 616, 61 Tex.Civ.App. 177; West- 
ern Union Telegraph Co. v. McMillan, 
(Tex.Civ.App.) 25 S.W. 821. 


63. Western Union Tel. Co. v. 
Way, 4 So. 844, 83 Ala. 542; Western 
Union Tel. Co. v. Waller, 74 S.W. 751, 
96 Tex. 589, 97 Am.S.R. 936 [rev (Civ. 
App.) 72 S.W. 264]; Western Union 
Tel. Co. v. Stiles, 34 S.W. 438, 89 Tex. 
312; Western Union Tel. Co. v. Jack- 
son, 80 S.W. 649, 35 Tex.Civ.App. 419. 


64. Priester v. Western Union Tel- 
egraph Co., 102 So. 372, 20 Ala.App. 
388 [rev on other grounds 102 So. 376, 
212 Ala. 271]; Western Union Tel- 
egraph Co. v. McCormick, (Tex.Civ. 
App.) 240 S.W. 697. 


[a] Solvency or insolvency of 
sendee is immaterial and irrelevant. 
Priester v. Western Union Telegraph 
Co., 102 So. 372, 20 Ala.App. 388 [rev 
on other grounds 102 So. 376, 212 Ala. 


[62 C. J.—14] 


Western Union Tel. Co. v. Northcutt, 
48 So. 553,-158 Ala. 539, 132 Am.S.R. 
38; Western Union Telegraph Co. v. 
Alred, (Tex.Civ.App.) 4 S.W.(2d) 666; 
Western Union Tel. Co. v. Bennett, 21 
S.W. 699, 1 Tex.Civ.App. 558. 


67. See Evidence § 1306. 


68. Western Union Tel. Co. v. Wil- 
liford, (Tex.Civ.App.) 27 S.W. 700. 


69. Cason v. Western Union Tel. 
CO. 80 GS-2 ay hh iS Ou Like 


70. Buchanan v. Western Union 
Tel. Co., (Tex.Civ.App.) 100 S.W. 974; 
Western Union Tel. Co. v. McMillan, 
(Tex.Civ.App.) 25 S.W. 821. 


71. See Evidence § 1459. 


72. Grinnell v. Western Union Tel. 
Co., 118 Mass. 299, 18 Am.R. 485. 


73. Western Union Tel. Co. v. 
Onist 104 S.W. 406, 47 Tex.Civ.App. 
40. 


' Evidence of notice of importance of 
message generally see infra § 247. 


74. Western Union Tel. Co. v. 
hates 104 S.W. 406, 47 Tex.Civ.App. 


Evidence of information of where- 
abouts of addressee generally see in- 
fra § 246. 


75. Western Union Tel. Co. v. 
ri thae 80 S.W. 406, 35 Tex.Civ.App. 
442. 


76. Western Union Tel. Co. v. Pin- 
er, 29 S.W. 66, 9 Tex.Civ.App. 152. 


77. Western Union Tel. Co. v. Mer- 
ritt, 46 So. 1024, 55 Fla. 462, 127 Am. 
S.R. 169; Carland v. Western Union 
Tel. Co., 76 N.W. 762, 118 Mich. 369, 
74 Am.S.R. 394, 43 L.R.A. 280. 


[a] Illustration.—Evidence is ad- 
missible to show that a message read- 
ing “Buy three May” meant three 
thousand bushels of wheat for May 


Telegraph Co., 97 So. 830, 210 Ala. 265. 


80. Grinnell v. Western Union Tel. 
Co., 118 Mass. 299, 18 Am.R. 485. 


81. Ala.—Western Union Tele- 
graph Co. v. West, 51 So. 740, 165 Ala. 
399; Western Union Tel. Co. v. Row- 
ell, 45 So. 73, 153 Ala. 295. 


Iowa.—Evans v. Western Union 
Tel. Co., 71 N.W. 219, 102 Iowa 219. 


Mich.—Carland y. Western Union 
Tel. Co., 76 N.W. 762, 118 Mich. 369, 
74 Am.S.R. 394, 43 L.R.A. 280. 


N.C.—Young v. Western Union Tel- 
egraph Co., 84 S.E. 45, 168 N.C. 36. 


$.C.—Fail v. Western Union Tel. 
Co., 60 S.E. 697, 80 S.C. 207 [reh den 
61 S.E. 258, 80 S.C. 207]; Glover v. 
Western Union Tel. Co., 59 S.E. 526, 
78 S.C. 502. 


Tex.—Western Union Tel. Co. v. 
Lydon, 18 S.W. 701, 82 Tex. 364; West- 
ern Union Tel. Co. v. Simmons, (Civ. 
App.) 93 S.W. 686; Western Union 
Tel. Co. v. Cooper, 69 S.W. 427, 29 
Tex.Civ.App. 591; Western Union Tel. 
Co. v. Davis, 59 S.W. 46, 24 Tex.Civ. 
App. 427; Western Union Tel. Co. v. 
Reeves, 27 S.W. 318, 8 Tex.Civ.App. 
37; Western Union Tel. Co. v. Ben- 
nett, 21 S.W. 699, 1 Tex.Civ.App. 558. 


[a] Particular statements and 
declarations held admissible against 
defendant include declarations and 
statements of its:. (1) Operator on 
refusing to accept a message for 
transmission. Western Union Tel. 
Co. v. Simmons, (Tex.Civ.App.) 93 
S.W. 686 (admissible as evidence of 
motive actuating him). (2) Agent, 
to sender calling for an answer, that 
the message had not been sent. 
Evans v. Western Union Tel. Co., Ti 
N.W. 219, 102 Iowa 219 (admissible 
as part of the same transaction). (3) 
Transmitting operator, two days aft- 
er the message should have been sent, 
that it had never been received at the 


“sender, 
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rules;8* but sometimes they are not admissible,** 
as where they were not connected with,®4 or made 
in the performance of any duty relating to,°> the 
transmission of the message, or they were made sey- 
eral days after the transaction in question®® and con- 
stituted a mere narrative of a past occurrence,*? 
rather than a part of the res geste.®® 

[§ 246] (2) To Prove or Disprove Particular 
Matters—(a) Negligence or Contributory Nesgli- 
Subject to the general rules above stated,®° 


gence. 


office of destination. Carland v. 
Western Union Tel. Co., 76 N.W. 762, 
118 Mich. 369, 74 Am.S.R. 394, 43 L. 
R.A. 280. (4) Agent that the message 
had gone through all right. Western 
Union Tel. Co. v. Reeves, 27 S.W. 318, 
8 Tex.Civ.App. 37 (statement made in 
response to suggestion of plaintiff 
who had received no reply, 
that the message be repeated). (5) 
Transmitting agent, to the sender, 
that the,message had been de’ivered. 
Western Union Tel. Co. v. Lydon, 18 
S.W. 701, 82 Tex. 364 (admissible to 
explain the subsequent conduct of 
plaintiff). (6) Agent, on delivering 
message, that he had received it the 
day before. Western Union Tel. Co. 
v. Cooper, 69 S.W. 427, 29 Tex.Civ. 
App. 591. (7) Messenger when de- 
livering a message to a person other 
than the addressee. Glover v. West- 
ern Union Tel. Co., 59 S.E. 526, 78 S. 
C. 502 (admissible as part of res ges- 
te). (8) Messenger as to his inabil- 
ity to find plaintiff. Western Union 
Tel. Co. v. Bennett, 21 S.W. 699, 1 Tex. 
Civ.App. 558. 


82. See Evidence §§ 440-488, 540. 
83. Western Union Tel. Co. v. 


._ Henderson, 7 So. 419, 89 Ala. 510, 18 


Am.S.R. 148; Western Union Tel. Co. 
v. Way, 4 So. 844, 83 Ala. 542; Graddy 
v. Western Union Tel. Co., 43 S.W. 
468, 19 Ky.L. 1455. 


@4 Grinnell v. Western Union Tel. 
Co., 118 Mass. 299, 18 Am.R, 485. 


€5. Western Union Tel. Co. v. 
Way. 4 So. 844, 83 Ala. 542. 


86. Southwestern Tel., etc., Co. v. 
Goteher, 53 S.W. 686, 98 Tex. 114; 
Western Union Tel. Co. v. Wofford, 
(Tex.Civ.App.) 42 S.W. 119. 


87. Sweatland v. Illinois, etce., Tel. 
Co., 27 Iowa 433, 1 Am.R. 285. 


88. Sweatland v. Illinois, etc., Tel. 
Co., 27 Icwa 433, 1 Am.R. 285; Aiken 
v. Western Union Tel. Co., 5 S.C. 358. 


89. See supra § 245. 


90. Western Union Tel. Co. v. 


Thomas, 96 So. 873, 209 Ala. 657; 
Woods v. Western Union Tel. Co., 61 


S.B. 658, 148 N.C. 1, 128 Am.S.R. 581;) 


Western Union Tel. Co. v. Cooper, 9 
S.W. 598, 71 Tex. 507, 10 Am.S.R. 772, 
1 L.R.A. 728; Western Union Tele- 
graph Co. v. Henderson, 131 S.W. 
1153, 62 Tex.Civ.App. 457; Western 
Union Tel. Co. v. James, 73 S.W. 79, 
31 Tex.Civ.App. 503; Western Union 
Tel. Co. v. Drake, 38 S.W. 632, 14 Tex 
Civ.App. 601; Western Union Tel. Co 
v. Hearne, 26 S.W. 478, 7 Tex.Civ.App 
67. 


[a] Particular evidence.—Evidenc 
is admissible: Of: (1) The tim 
which it would take to deliver th 
message to the addressee at the place 
where he was at work. Western Un- 
ion Tel. Co. v. Drake, 38 S.W. 682, 14 
Tex.Civ.App. 601. (2) Precautionary, 
measures taken by plaintiff, the ad-) 
dressee, to secure a pronipt delivery 
of the expected message. Western 
Union Tel. Co. v. Drake, supra. .That: 
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to establish the 


could be found; 


prove any facts 


(3) Plaintiff's employees were author- 
ized to and did receive messages ad- 
dressed to him. Western Union Tel.\ 
Co. v. Moran, 113 S.W. 625, 52 Tex. 
Civ.App. 117. (4) Defendant’s agent 
was informed that a message was ex- 
pected and requested to deliver it at 
once. Bailey v. Western Union Tel. 
Co., 63°. S.E.1044,' 150: N.C. 316... (5) 
A second message was sent to defend- 
ant’s operator requesting that the 
first message be promptly delivered. 
Western Union Tel. Co. v. Frith, 58 
S.W. 118, 105 Tenn. 167. (6) Plaintiff 
after waiting for two days for an an- 
swer to his message sent another 
message to a different person at the 
same place and received a reply in 
less than twenty-four hours. West- 
ern Union Tel. Co. v. Lydon, 18 S.W. 
701, 82 Tex. 364. (7) A service mes- 
sage is admissible to show that, at 
the time it was sent, the message in 
question was still on hand and had 
not been delivered. Western Union 
Telegraph Co. v. McCormick, (Tex. 
Civ.App.) 219 S.W. 270... (8) Where 
defendant received and agreed to 
transmit a message, knowing that its 
wires were down and not informing 
the sender of the fact, plaintiff may 
show that previously and under sim- 
ilar circumstances defendant had 
caused messages to be sent over the 
wires of another company, which it 
did not attempt to do in this case. 
Pacific Postal. Tel. Cable. Co. v. 
Fleischner, 66 F. 899, 14 C.C.A. 166. 
(9) In case of an error in transmit- 
ting a word in the message, where it 
appears that there was some diffi- 
culty in the reading of the message 
as written by plaintiff, plaintiff may 
testify what word was intended where 
it was so read by him to the trans- 
mitting agent. Western Union Tel. 
Co. v. Hearne, 26 S.W. 478, 7 Tex.Civ. 
App. 67. (10) In an action for non- 
delivery of a telegram to plaintiff, 
the court properly permitted the send- 
er of the telegram to testify that, if 
it had been reported to him that the 
message could not be delivered to 
Plaintiff, because the initials in the 
address were not the same as plain- 
tiff’s, he would have had the initials 
changed. Arkansas, ete, R. Co. v. 
Stroude, 100 S.W. 760, 82 Ark. 117. 


91. Western Union Tel. Co, v. Ben- 
son, 48 So. 712, 159 Ala. 254; West- 
ern Union Tel. Co. v. Cooper, 9 S.W. 
598, 71 Tex. 507, 10 Am.S.R. 772, 1 L. 
R.A. 728; Western Union Telegraph 
Co. v. Johnson, (Tex.Civ.App.) 164 S. 
W. 903; Western Union Telegraph 
Co. v. Reynolds, (Tex.Civ.App.) 140 
S.W. 121; Western Union Tel. Co. v. 
ore 104 S.W. 406, 47 Tex.Civ.App. 


ee ee 


[a] Where defendant’s agent 
wrote message and therein stated the 
address of the sendee incorrectly, evi- 
dence of notice to him of the correct 
address is admissible. Miller v. 
Western Union Telegraph Co., 83 S.B. 
482, 167 N.C. 315. 


[b] Information imparted to per- 
son using telegraph instrument.— 
Plaintiff may introduce evidence that 
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plaintiff may introduce any evidence which tends 


negligence relied on,®® including, 


in an action for nondelivery or delay in delivery, 
evidence showing or tending to show that defend- 
ant’s agent or messenger possessed,®! or could have 
acquired,®? information as to where the addressee 


and where one of the defenses is 


or may be contributory negligence plaintiff may 


which tend to explain his conduct 


and excuse or relieve him from the imputation of 


eo 


he gave instructions as to where he © 


could be found if a telegram came for 
him to a man whom he saw using the 
telegraph instrument, although he 
did not know his name or that he was 
defendant’s agent. Bolton v. West- 
rai Peas Tel. Co., 57 S.E. 543, 76 S. 


{c] Evidence that addressee had 
received other mes:ages from defend- 
ant (1) over the telephone (Western 
Union Telegraph Co. v. Hill, 50 So. 
248, 163 Ala. 18, 23 L.R.A.N.S. 648, 19 
Ann.Cas. 1058) (2) or by delivery at 
the same place where he then resided 
(Western Union Tel. Co. v. Manker, 
41 So. 850, 145 Ala. 418; Annarino v. 
Postal Telegraph Cable Co., 153 N.E. 
228, 21 OhioApp. 360) is admissible. 


92. See cases infra this note. 


[a] Evidence held admissible in- 
cludes evidence that: (1) Defend- 
ant’s agent or messenger was direct- 
ed to a person who could give infor- 
mation as to where the addressee 
could be found (Western Union Tel. 
Co. v. Bell, 107 S.W. 570, 48 Tex.Civ. 
App. 359; Western Union Tel. Co. v. 
Waller, 84 S.W. 695, 37 Tex.Civ.App. 
515), (2) and that the information 
if requested would have been given 
(Western Union Tel. Co. v. Waller, 
(Tex.Civ.App.) 72 S.W. 264 [rev on 
other grounds 74 S.W. 751, 96 Tex. 
589, 97 Am.S.R. 936]). (3) The ad- 
dressee was generally well known in 
the community (Western Union Tel. 
Co. v. James, 73 S.W. 79, 31 Tex.Civ. 
App. 503; Western Union Tel. Co. v. 
Drakey) 38). S.-W). -6382,2-24>5 -Tex.Civ. 
App. 601), (4) or was known to par- 
ticular witnesses (Martin v. Western 
Union Tel. Co., 62 S.E. 833, 81 S.C. 
432; Western Union Tel. Co. v. James, 
supra), (5) and that no inquiry was 
made of such witnesses in regard to 
him (Arkansas, etc., R. Co. v. Siroude, 
100 S.W. 760, 82 Ark. 117; Western 
Union Tel. Co. v. James, 73 S.W. 79, 
31 Tex.Civ.App. 503). (6) He lived 
near defendant’s office. Westein Un- 
ion Tel. Co. v. Woods, 44 P. 989, 56 
Kan. 737; Western Union Tel. Co. v. 
James, Supra. (7) Others searching 
for him at the same time found him 
without difficulty. Western Union 
Tel. Co. v. Davis, 59 S.W. 46, 24 Tex. 
Civ.App. 427. (8) If inquiry had been 
made at the place where he worked 
information as to his whereabouts 
would have been given. Western Un- 
ion Tel. Co. v. Drake, 38 S.W. 632, 14 
Tex.Civ.App. 601. (9) A city direc- 
tory giving the addressee’s name and 
address is admissible as evidence to 
show negligence. Woods v. Western 
Union Tel. Co., 61 S.H. 653, 148 N.C. 1, 
128 Am.S.R. 581. (10) Where defend- 
ant seeks to excuse nondelivery on 
the ground that plaintiff was an ob- 
Scure person and little known evi- 
dence is admissible of the business 
plaintiff was engaged in and the 
means employed to advertise the 
same, and he may introduce printed 
cards, letterheads, and envelopes us- 
ed by him in such business. Gulf, 
ete., R. Co. v. Wilson, 7 S.W. 653, 69 
Tex. 739. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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negligence.°? - 


its part:°¢ 


93. 
Co., 28 N.W. 419, 69 Iowa 31, 58 Am.R. 
210; Western Union Tel. Co. v. Ly- 
don, 18 S.W. 701, 82 Tex. 364; Erie 
Tel., etc., Co. v. Grimes, 17 S.W. 831, 
82 Tex. 89; Western Union Telegraph 
Co. v. Johnson, (Tex.Civ.App.) 164 S.’ 
W. 903; Western Union Telegraph 
Co. v. Guinn, 130 S.W. 616, 61 Tex. 
Civ.App. 177. : 


94. Western Union Telegraph Co. 
v. Wright, 53 So. 95, 169 Ala. 104; 
Thorp v. Western Union Tel. Co., 50. 
N.W. 675, 84 Iowa 190; Baker v. 
Western Union Telegraph Co., 66 S.. 
BE. 182, 84 S.C. 477, 137 Am.S.R. 848. 


[a] Circumstances surrounding: 
transmission and delivery of message 
may be shown by evidence introduced 
by defendant. Burroughs v. Postal 
Telegraph Cable Co., 165 N.W. 707, 
199 Mich. 672. 


[b] Means of transmission.—Evi- 
dence offered by the company which 
tends to prove the condition of its 
service, the means which it had to 
transmit messages, the number of 
wires at its disposal, and the use of 
the wires by other operators, is ad- 
missible on the question of unreason- 
able delay in transmission and deliv- 
ery. Beggs v. Postal Telegraph-Ca- 
ble Co., 159 Tll.App. 247. 


{[c] Small office.—It may be shown 
that the office was a small one, and 
to make it self-sustaining it was nec- 
essary to unite the duties of tele- 
graph, railroad, and express agent. 
Ogilvie v. Western Union Telegraph 
Co., 64 S.E. 860, 83 S.C. 8, 137 Am.S.R. 
790; Doster v. Western Union Tel. 
Co., 57 S.E. 671, 77 S.C. 56. 


[d] Agreement of stenographer to 
deliver.— Where the message was tel- 
ephoned to the office of the addres- 
see’s employer, evidence that the em- 
ployer’s stenographer agreed to de- 
liver the message is admissible. 
Western Union Telegraph Co. v. Fur- 
low, 180 S.W. 502, 121 Ark. 244. 


[e] Message in care of person be- 
yond free delivery limits.—Where, in 
an action for delay in the delivery of 
a message addressed to the addressee 
in care of his brother in care of a 
third person, the company may show 
that the third person was beyond the 
free delivery limits, to rebut the im- 
putation of negligence for failing to 
show any effort to get the message to 
the third person. Western Union Tel- 

-egraph Co. v. Wright, 53 So. 95, 169 

Ala. 104. 

Sabine Valley Tel. Co. v. Oli- 
102 S.W. 925, 46 Tex.Civ.App. 
Compare Western Union Tele- 
graph Co. v. Pope, 265 S.W. 964, 166 
Ark. 122 (evidence that delivery of 
another telegram to a third person, 
relating to the same subject matter, 
gent to the same telegraph office, and 


95. 
ver, 
428. 


Likewise, any evidence is admissible 
on behalf of defendant which tends to show the ex- 
ercise of due care or the absence of negligence on 
) On the other hand, evidence of acts of 
negligence on the part of defendant other than those 
relied on is irrelevant and inadmissible;®® where 
plaintiff was not within the delivery limits, evidence 
that defendant could have acquired information of 
plaintiff's whereabouts from his foreman is inad- | 
missible;°* in an action for nondelivery the tes- 
timony of witnesses living in the same place as the 
addressee that they did not know him is not com- 
petent;°7 pure hearsay evidence as to the where- 
abouts of the addressee is not admissible;9§ and 
defendant is not entitled to introduce evidence of 
matters which would not disprove, justify or excuse 
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therefrom.? 


Message. 


Aiken v. Western Union Tel. {containing a full and sufficient ad-' 


dress, was delayed six or seven hours 
has some probative value to show 
want of special effort to deliver the! 
telegram in question). y 


_ 96. Western Union Tel. Co. v. Red-| 
saget, 54 S.W. 417, 22 Tex.Civ.App.: 


97. Western Union Tel. Co. v.: 
Craige, (Tex.Civ.App.) 90 S.W. 681;) 
Western Union Tel. Co. v. James, 73; 
S.W. 79, 31 Tex.Civ.App. 503. } 


98. Western Union Telegraph .Co.; 
Pe oe, 121 S.W. 1046, 91 Ark.) 


i 


99.. Ala.—Western Union Tel. Co.. 
v. Henderson, 7 So. 419, 89 Ala. 510, 18 
Am.S.R. 148. 


Ark.—Western Union Telegraph Co. 
bees tA 121 S.W. 1046, 91 Ark.) 


Ky.—Western Union Telegraph Co.) 
v. Brasher, 124 S.W. 788, 136 Ky. 485. 


S.C.—Baker v. Western Union Tele-: 
graph Co., 66 S.E. 182, 84 S.C. 477, 137! 
Am.S.R. 848. 


Tex.—Western Union Tel. Co. v. 
Johnson, 28 S.W. 124, 9 Tex.Civ.App. 
48; Western Union Tel. Co. v. Hill, 
(Civ.App.) 26 S.W. 252. 


[a]. Evidence held inadmissible.— 
(1) Evidence of defendant’s office 
hours at the place to which the mes- 
sage was sent is inadmissible where 
there was an express agreement that 
the message should be delivered on 
the night when it was sent. Western 
Union Tel. Co. v. Hill, (Tex.Civ.App.) 
26 S.W. 252. (2) In an action for de- 
lay in delivering a message evidence 
is not admissible that the business 
of the office to which the message 
was addressed was insufficient to jus- 
tify the employment of a messenger 
to deliver messages. Western Union 
Tel. Co. v. Henderson, 7 So. 419, 89 
Ala. 510,18 Am.S.R.148. (3) Inanac- 
tion for delay in delivering a message 
evidence that in making a copy of 
the original telegram it was so blur- 
red that in addressing the envelope 
in which it was to be delivered to the 
addressee his name was by mistake 
written “Jackson” instead of ‘John- 
son” and that this was the cause of 
the delay is inadmissible since it 
shows no reasonable excuse for. de- 
fendant’s negligence. Western Un- 
ion Tel. Co. v. Johnson, 28 S.W. 124, 
9 Tex.Civ.App. 48. (4) Where, in an 
action for delay in transmitting a 
message, there was nothing to show 
that it was necessary for the message 
to go by way of a certain city, evi- 
dence of the trouble with the wires 
between such city and the terminal 
office was irrelevant. Baker v. West- 
ern Union Telegraph Co., 66 S.E. 182, 
84 S.C. 477, 137 Am.S.R. 848. (5) Ev- 
idence of unsuccessful efforts by a 
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the negligence or default complained of.?? 


Habits of defendant’s receiving agent may, it is 
held, be shown in evidence;! but it is also held 
error to admit testimony that the receiving agent 
was in the habit of getting drunk or was drinking 
about the time the message was sent, without a show- 
ing that the loss complained of resulted proximately 


[§ 247] (b) Notice of Importance or Urgency of 
Under proper allegations evidence is 
admissible to show that at the time the message 
was filed for transmission defendant’s agent was in- 
formed of the importance or urgency of the mes- 
sage* or that the company was otherwise informed 
or chargeable with such notice.® : 


telephone company to find the ad- 
dressee of a telegram before it was 
sent is inadmissible to prove dili- 
gence of the telegraph company in 
trying to find him. Western Union 
Telegraph Co. v. Brasher, 124 S.W. 
788, 186 Ky. 485. (6) Where there 


| was no evidence that the contract 


made for the transmission of a mes- 
Sage contained any stipulations with 
reference to free delivery limits, and 
defendant was informed of the im- 
portance of the message and of the 
sender’s willingness to pay ail extra 
charges necessary to its reasonably 
prompt delivery, the court did not 
err in refusing to permit evidence 
that the addressee did not live within 
the free delivery limits of the city 
to which the message was addressed. 
Western Union Telegraph Co. v. Snell, 
56 So. 854, 3 Ala.App. 263. (7) It is 
not error to exclude evidence of a 
direction by defendant’s manager to. 
a messenger to inquire at a particu- 
lar place for plaintiff addressee when 
it is not coupled with evidence show- 
ing action in pursuance of the direc- 
tion. Western Union Telegraph Co. v. 
Cleveland, 53 So. 80, 169 Ala. 131, 
Ann.Cas.1912B 534. 


1. Western Union ‘Tel. Co. vy. 
EL BERS, 26 S.W. 478, 7 Tex.Civ.App. 


. 


2. .Western Union Telegraph Co. 
v. Garrett, 158 P. 619, 59 Okl. 50. 


3. See supra § 241. 


4 Pope v. Western Union Tel. Co., 
14 TllApp. 531; Webb v. Western 
Be ee een Co., 83 S.E. 568, 167 


[a] What was said by parties at 
the time the message was presented 
for transmission is a part of the res 
geste and is admissible for that rea+ 
son if for no other. Pope v. Wester 
Union Tel. Co., 14 Ill App. 531. ; 


5. Western Union Tel. Co. v. Mer- 
ritt, 46 So. 1024, 55 Fla. 462, 127 Am. 
S.R. 169; Smith v. Western Union 
Tel. Co., 114 N.W. 288, 80 Neb. 395; 
Western Union Telegraph Co. v. Hen- - 
derson, 131 S.W. 1153, 62 Tex.Civ.App. 
457. 


[a] Surrounding circumstances. 
(1) may be considered in determin- 
ing whether a telegraph company had 
information of the importance of a 
message or the necessity for its 
prompt and correct transmission. 
Western Union Tel. Co. v. Merritt, 
46 So. 1024, 55 Fla. 462, 127 Am.S.R. 
169. (2) The knowledge of the tel- 
egraph company, where the telegram 
was in cipher, of its importance may 
be shown by evidence of facts and 
circumstances additional to those dis- 
closed by the telegram itself. C. B. 
Nash Co. v. Western Union Telegraph 
Co., 152 N.W. 387, 98 Neb. 210. 


[b] Evidence of knowledge of de- 
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[§ 248] (c) Damages.* Provided it is admissible 
under the pleadings,’ any competent evidence is 
admissible which tends to show the nature or amount 
of the damages sustained by plaintiff by reason of 
the negligence or default complained of;* but evi- 
dence is not admissible on the issue of damages, 
either on behalf of plaintiff or defendant, which is 
In some jurisdictions 
testimony as to what would?® or would not1? have 
‘been done if the message had been duly transmitted 
and delivered is admissible; but in other jurisdic- 
tions such testimony is inadmissible’? except in 


not relevant to such issue.°® 


mental] anguish cases.1® 


[§ 249] (3) In Mental Anguish Cases. In an ac- 


fendant’s agent acquired as railroad 
agent is admissible. Western Union 
Telegraph Co. v. Henderson, 131 S.W. 
1153, 62 Tex.Civ.App. 457. 


6. Mental anguish see infra § 249. 
7 See supra § 241. 


8 U.S.—Pacific Postal Tel. Cable 
wes v. Fleischner, 66 F. 899, 14 C.C.A. 


Ala.—Veitch v. Western Union 
Telegraph Co., 59 So. 352, 6 Ala.App. 
328. 


Tll.—Vollbracht v. Western Union 
Telegraph Co., 219 Ill.App. 563. 


Iowa.—Hanson v. Western Union 
pick ae Co., 146 N.W. 460, 164 Iowa 


Mo.—Salisbury v. Western Union 
Telegraph Co., (App.) 217 S.W. 551; 
Jackson v. Western Union Telegraph 
Co., 156 S.W. 801, 174 Mo.App. 70. 


Neb.—Marriott v. Western Union 
Telegraph Co., 121 N.W. 241, 84 Neb. 
443, 133 Am.S.R. 633. 


N.C.—Williamson v. Postal Tele- 
graph Cable Co., 65 S.E. 974, 151 N.C. 
223. 


Tex.—Western Union Telegraph Co. 
v. Williams, (Civ.App.) 137 S.W. 148; 
Postal Telegraph Cable Co. of Texas 
v. Harriss, 121 S.W. 358, 122 S.W. 
891, 56 Tex.Civ.App. 105. 


See Baker v. Western Union Tele- 
graph Co., 66 S.E. 182, 84 S.C. 477, 
137 Am.S.R. 848 (the sender of a 
telegram, suing for injury ito his 
credit as a merchant, caused by the 
negligent delay in transmitting a mes- 
sage directing his son in possession 
of funds to pay a note, may testify 
to circumstances indicating that his 
credit was not injured by the protests 
of other notes). 


9. Western Union Tel. Co. v. Hen- 
derson, 7 So. 419, 89 Ala. 510, 18 Am. 
B.R. 148; Western Union Tel. Co. v. 
Way, 4 So. 844, 83 Ala. 542; Hollis v. 
Western Union Tel. Co., 18 S.E. 287, 
91 Ga. 801; Western Union Tel. Co. v. 
Williford, (Tex.Civ.App.) 27 S.W. 700. 


[a] Nonrecoverable damages.— 
Where a telegraph company negli- 
gently delays the transmission of a 
message offering plaintiff employ- 
ment at will, it cannot be presumed 
that the employment would continue 
for any given length of time, so as to 
entitle plaintiff to a recovery for his 
loss during that period, and hence 
evidence of the profits he would have 
made had he obtained the position is 
inadmissible. Fulkerson v. Western 
Union Telegraph Co., 161 S.W. 168, 
110 Ark. 144, Ann.Cas.1915D 221. 


10. Ark.—Western Union Tele- 
graph Co. v. Chappelle, 21 S.W.(2d) 
964, 180 Ark. 422, 66 A.L.R. 195. 


Kan.—Cain v. Western Union Tele- 
graph Co., 133 P. 874, 89 Kan. 797. 
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is admissible. 
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tion to recover damages for mental anguish result- 
ing from the negligence or default of a telegraph 
company in respect of a message, evidence showing 
or tending to show such anguish,'* the cause or 
oceasion of it,!® and the extent or degree thereof*® 
The evidence admissible in this con- 
nection ineludes evidence of plaintiff’s conduct and 
expressions indicating his grief, to the extent that 
it resulted from the negligence of the company,** 
and, except in some jurisdictions,1*® it includes the 
direct testimony of plaintiff;1® but plaintiff will not 
be permitted to testify as to his peculiar or abnor- 


mal apprehensions, fears, and conclusions which 


Mo.—Faulkner v. Western Union 
teyeeee Co., (App.) 13 S.W.(2d) 
1088. 


N.C.—Carter v. Western Union Tel. 
Co., 54 S.B. 274, 141 N.C. 374. 


Okl.—Western Union Telegraph Co. 
v. Blackwell Milling & Elevator Co., 
103 P. 717, 24 Okl. 535, 138 Am.S.R. 
893; Western Union Telegraph Co. 
v. Sights, 126 P. 234, 34 Okl. 461, 42 
L.R.A.N.S. 419, Ann.Cas.1914C 204. 


_ S.C.—Wallingford v. Western Un- 
ion Tel. Co., 38 S.E. 443, 629, 60 S.C. 
201; Doster v. Western Union Tel. 
Co., 57 S.E. 671, 77 S.C. 56. 


Tex.—Western Union Telegraph Co. 
v. Stone, (Civ.App.) 283 S.W. 259; 
Western Union Telegraph Co. v. Olds- 
mobile Sales Co., (Civ.App.) 250 S.W. 
221; Texas, ete., Tel. Co. v. Mac- 
Kenzie, 81 S.W. 581, 36 Tex.Civ.App. 
178; Western Union Tel. Co. v. Karr, 
24 S.W. 302, 5 Tex.Civ.App. 60. 


[a] Such testimony is admissible 
from necessity.—Doster v. Western 
vee Tels, CO bi Sb, Ol haw 6 tenses 


{b] Tllustrations.—In an action by 
the sender of a message: (1) Sum- 
moning a physician the latter may 
testify that if the message had been 
delivered to him he would have gone 
at once. Carter v. Western Union 
Tel. Co., 54 S.E. 274, 141 N.C. 374. (2) 
Requesting the addressee to meet 
him at a railroad station, the addres- 
see may testify that had the message 
been delivered he would have done 
so. Western Union Tel. Co. v. Karr, 
24 S.W. 302, 5 Tex.Civ.App. 60. 


Messages containing offers see in- 
fra § 273. 


11. Western Union Telegraph Co. 
v. Lawson, 182 F. 369, 105 C.C.A. 451. 


[a] For example, where plaintiff 
requested a loan to prevent a sacri- 
fice of her property, and the message 
informing plaintiff that the loan 
would be made was delayed so that 
plaintiff made an unfavorable ex- 
change of her property, evidence that 
plaintiff would not have accepted the 
deposit made to bind the contract of 
exchange had she received the tele- 
gram is substantially equivalent to 
saying that had she received the tel- 
egram she would not have disposed of 
the property and is admissible as part 
of the transaction wherein she sus- 
tained the loss caused by defendant’s 
neglect. Western Union Telegraph 
ris v. Lawson, 182 F. 369, 105 C.C.A. 
451. 


12. Hall v. Western Union Tel. Co., 
51 So. 819, 59 Fla. 275, 27 L.R.A.N.S. 
639; Bass v. Postal Tel.-Cable Co., 56 
S.E. 465, 127 Ga. 423, 12 L.R.A.N.S. 
489; Wilson v. Western Union Tel. 
Co., 52 S.B. 158, 124°Ga. 131; West- 
ern Union Tel. Co. v. Watson, 21 S.B. 
457, 94 Ga. 202, 47 Am.S.R. 151; West- 
ern Union Tel. Co. v. Ferguson, 60 N. 


might be due ‘to individual temperament;?° and it 


BE. 674, 1080, 157 Ind. 64, 54 L.R.A. 
846; Western Union Tel. Co. v. Ad- 
ams Mach. Co., 47 So. 412, 92 Miss. 
849 [foll Western Union Tel. Co. v. 
Webb, (Miss.) 48 So. 408], 


[a] Reasons for rule are that such 
testimony, at the most, is the mere 
opinion of a witness and relates to 
damages which are too remote, spec- 
ulative, and contingent to be recov- 
erable. Hall v. Western Union Tel. 
Co., 51 So. 819, 59 Fla. 275, 27 L.R.A. 
N.S. 639; Bass v. Postal Tel.-Cable 
Co., 56 S.E. 465, 127 Ga. 423, 12 L.R.A. 
N.S. 489; Wilson v. Western Union 
Mel: Co.,. “52. S.E. 24535 124 (Ga odes 
Western Union Tel. Co. v. Adams 
Mach. Co., 47 So. 412, 92 Miss. 849. 


13. See infra § 249. 


14. Alexander v. Western Union 
el: Co: 53 Si Hw6s ls 14h ON Owais 


15. Western Union Telegraph Co. 
v. Holland, 66 So. 926, 11 Ala.App. 
510; Lyles v. Western Union Tele- 
graph -€o:, 65 (S:E.-832, 84 Siep i 137 
Am.S.R. 829. 


16. Battle v. Western Union Tele- 
graph Co., 66 S-.E. 661, 151 N.C. 629. 


17. Western Union Tel. Co. v. 
Manker, 41 So. 850, 145 Ala. 418: 
Western Union Tel. Co. v. Henderson, 
7 So. 419, 89 Ala. 510, 18 Am.S.R. 148; 
Western Union Tel. Co. v. Adams, 12 
S.W. 857, 75 Tex. 531, 16 Am.S.R. 920, 
6 L.R.A, 844; Western Union Tele- 
graph Co. v. Gresham, (Tex.Civ.App.) 
223 S.W. 1052; Western Union Tel. 
Co. v. Campbell, 91 S.W. 312, 41 Tex. 
Civ.App. 204; Western Union Tel. Co. 
as, 59 S.W. 46, 24 Tex.Civ.App. 


[a] Testimony that witness saw 
plaintiff crying is admissible as tend- 
ing to show mental anguish. West- 
ern Union Tel. Co. v. Manker, 41 So. 
850, 145 Ala, 418. 


18. Western Union Tel. Co 
Northcutt, 48 So. 558, 158 Ala. 
132 Am.S.R. 38. 


19. Mentzer v. Western Union Tel. 
Co., 62 N.W. 1, 98 Iowa 752, 57 Am.S. 
R. 294, 28 L.R.A. 72; Shaw v. West- 
ern Union Telegraph Co., 66 S.E. 668, 


» Ve 
539, 


151 N.C. 688; Bailey v. Western Un- 
ion Tel. Co., 63 S.E. 1044, 150 N.C. 
816; Shepard v. Western Union Tel. 


Co., 55 S.E. 704, 143 N.C. 244, 118 Am. 
S.R. 796; Hamilton v. Western Union 
Telegraph Co., 80 S.E. 706, 96 S.C. 398; 
Roberts v. Western Union Tel. Co., 
53 S.E. 985, 73 S.C. 520, 114 Am.S.R. 
100; Western Union Tel. Co. v. Ly- 
don, 18 S.W. 701, 82 Tex. 364; Bu- 
chanan v. Western Union Tel. Ca,, 
(Tex.Civ.App.) 100 S.W. 974. 


20. Roberts v. Western Union Tel. 
Gos ae 985, 73 S.C. 520, 114 Am. 


[a] ‘Testimony held not to violate 
this rnle.—Ogilvie v. Western Union 
Telegraph Co., 64 S.H. 860, 83 S.C. 8, 
137 Am.S.R. 790. 


For later cases, developments and changes in the law see Annotations; same title and section number, 


. 


= 


§ 249] 


is error to admit the testimony of a physician that 


nervous excitement and worry might possibly pro- | 


duce nervous injury to plaintiff’s health.21_Defend- 


ant may show any facts indicating that plaintiff | 


could have suffered little or no mental anguish;?? 
and any testimony is relevant which will assist the 
jury in distinguishing between the grief which plain- 
tiff has suffered because of the death of a relative 
and that which he has suffered in consequence of 
the negligence of the telegraph company.?? 


Affection. Evidence showing or tending to show 
the association, affection, or state of feeling between 
plaintiff addressee and the relative whose illness or 
death was announced in the message is admissible 
in an action to recover damages for mental an- 
guish,?4 or at least evidence that plaintiff enter- 
tained a great affection for deceased is relevant, 
as bearing on the extent of the anguish suffered,2?® 
particularly in rebuttal of evidence introduced by 
defendant tending to show the absence of such af- 
fection and consequent suffering as would ordinarily 
be presumed from the relationship between the par- 
ties.?® 


Decedent’s statements. It has been held that ev- 
idence is not admissible of statements made by de- 
ceased prior to his death expressing a desire to see 
plaintiff or disappointment at his absence,?7 even 


21. Western Union Telegraph Co.| Tex. 312; 
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where such statements were communicated to plain- 
tiff on his arrival;?* but in a few cases evidence of 
such statements made by deceased and communicat- 
ed to plaintiff has been held to be admissible.?® 


Action which was or would have been taken. In 
an action by the sender,?°® addressee,*! or third per- 
son mentioned in the message,?? the addressee may 
testify as to what he would have done in ease the 
message had been duly delivered; the sender of the 
original message may testify as to what he would 
have done in response to the addressee’s action;?* 
and evidence that, if the sender had been notified 
of nondelivery, other means would have been em- 
ployed to inform the addressee and procure his pres- 
ence is competent.** In an action by the sender for 
error in,the transmission of a message inquiring if 
there was time to see the remains of a deceased 
relative, evidence that plaintiff packed and prepared 
to make the journey is admissible.*® 


Cause of plaintiff’s absence or delay. Where it is 
alleged that the nondelivery or delay of a message 
prevented plaintiff from being present at the death- 
bed or burial. of a relative, plaintiff may be asked 
what was the cause of his failure to be present,?® 
and evidence is admissible which tends to explain 
any failure or delay on his part in going in response 
to such a message.*7 Where defendant sets up as 


it is not error to allow plaintiff to 


v. Olivarri, 110 S.W. 930, 126 S.W. 688, 
51 Tex.Civ.App. 145 [aff 135 S.W. 1158, 
104 Tex. 203]. 


22. Western Union Tel. Co. v. Ter-, 


rell, 30 S.W. 70, 10 Tex.Civ.App. 60. 


[a] Abandonment of family.—In 
an action for mental anguish due to 
a delay in delivering a message an- 
nouncing the illness of. plaintiff's 
‘daughter, defendant may show that 
plaintiff had abandoned his family 
and was at the time living apart from 
them. Western Union Tel. Co. v. 
Terrell, 30 S.W. 70, 10 Tex.Civ.App. 
60. 


: 23. Western Union Tel. Co. v. 
Crocker, 33 So. 45, 135 Ala. 492, 59 L. 
R.A. 398; Hancock v. Western Union 
Tel. Co., 49 S.E. 952, 137 N.C. 497, 69 
L.R.A. 403; Western Union Tel. Co. 


_v. Simmons, 75 S.W. 822, 32 Tex.Civ. 


App. 578. 


24 Western Union Telegraph Co. 
vy. Sockwell, 121 S.W. 1046, 91 Ark. 
475; Markley v. Western Union Tel- 
egraph Co., 141 N.W. 443, 159 Iowa 
557; Weeks v. Western Union Tele- 
graph Co., 86 S.E. 631, 169 N.C. 702; 
Kivett v. Western Union Telegraph 
Co., 72 S.E. 388, 156 N.C. 296; Luckey 
v. Western Union Telegraph Co., 66 
S.B. 596, 151 N.C. 551; Western Un- 
‘ion Tel. Co. v. Lydon, 18 S.W. 701, 82 
Tex. 364. 


25. Doster v. Western Union Tel. 
Co., 57 S.E. 671, 77 S.C. 56; Western 
Union Telegraph Co. v. Gresham, 
(Tex.Civ.App.) 223 S.W. 1052; Bu- 
echanan v. Western Union Tel. Co., 
(Tex.Civ.App.) 100 S.W. 974; West- 
ern Union Tel. Co. v. Campbell, 91 S. 
W. 312, 41 Tex.Civ.App. 204. 


26. Buchanan v. Western Union 
‘Tel, Co., (Tex.Civ.App.) 100 S.W. 974, 


27. Western Union Tel. Co. v. Mel- 
Dass S.W. 725, 96 Tenn. 66; West- 
ern Union Tel. Co. v. Waller, 74 S.W. 
751, 96 Tex. 589, 97 Am.S.R. 936 [rev 
(Civ.App.) 72 S.W. 264]; Western Un- 
jon Tel. Co, v. Stiles, 34 S.W. 438, 89 


Co. v. Waller, (Tex.Civ.App.) 233 S.W. 
1026 [conforming to 232 S.W. 487, 111 
Tex. 268]; Western Union Tel. Co. v. 
EeReOn: 80 S.W. 649, 35 Tex.Civ.App. 


[a] Reasons for rule.—Evidence 
of such statements made by deceased 
is inadmissible because it is irrelevant 
to the true inquiry which is the ef- 
fect produced on plaintiff himself by 
the negligence of defendant, and also 
because it is calculated unduly to ex- 
cite the sympathy of the jury. West- 
ern Union Tel. Co. v. Waller, 74 S.W. 
751, 96 Tex. 589, 97 Am.S.R. 936 [rev: 
(Civ.App.) 72 S.W. 264]. 


28. Western Union Tel. Co. v. Mel- 
lon, 33 S.W. 725, 96 Tenn. 66; West- 
ern Union Tel. Co. v. Stiles, 34 S.W. 
438, 89 Tex. 312. 


29. Potter v. Western Union Tel. 
Co., 116 N.W. 1380, 138 Iowa 406; 
Whitten v. Western Union Tel. Co., 
54 S.E. 289, 141 N.C. 361. 


30. Western -Union Tel. Co. v. 
Benson, 48 So. 712, 159 Ala. 254; Post- 
al Telegraph-Cable Co. v. Nail, 66 So. 
903, 12 Ala.App. 317; Carter v. West- 
ern Union Tel. Co., 54 S.E. 274, 141-N. 
Cc. 374; Bright v. Western Union Tel. 
Co., 43 S.E. 841, 132 N.C. 317;. West- 
ern Union Tel. Co. v. Karr, 24 S.W. 
302, 5 Tex.Civ.App. 60. 


31. Battle v. Western Union Tele- 
graph Co., 66 S.BE. 661, 151 N.C. 629; 
Western Union Tel. Co. v. Norris, 60 
S.W. 982, 25 Tex.Civ.App. 43. See El- 
lison v. Western Union Telegraph Co., 
79 S.E. 277, 163 N.C. 5 (evidence of 
an arrangement whereby plaintiff was 
to be notified by wire if her foster 
mother’s condition became worse is 
admissible as tending to show thai 
plaintiff: would have gone the same 
day the message was sent if she had 
received it). 


[a] How message understood.—In 
an action for nondelivery to plaintiff 
of a message announcing the death 
of his mother and stating: “If you 
ean reach here by two o’clock, come,” 


testify that he would have under- 
stood the message to mean two 
o’clock of the following day. West- 
ern Union Tel. Co. v. Cooper, 69 S.W. 
427, 29 Tex.Civ.App. 591. 


32. Doster v. Western Union Tel. 
Co., 57 S.B. 671, 77 3S.C. 56: 


[a] Where message directs ad- 
dressee to notify third person of the 
death of a member of the latter’s 
family, in an action by the latter for 
delay in delivering the message to the 
addressee, the addressee may testify 
that if the message had been prompt- 
ly delivered he would at once have 
notified plaintiff as directed. Doster 
v. Western Union Tel.:Co., 57 S.B. 
OWL) Si: C250. 


83. Western Union Tel. Co. v. Nor- 
ris, 60 S.W. 982, 25 Tex.Civ.App. 43. 


[a] Thus, in an action by the ad- 
dressee of a death message where he 
has testified that if the message had 
been delivered to him he would have 
wired back to the sender of the orig- 
inal message requesting postpone- 
ment of the burial, the latter may tes- 
tify that if he had received such a 
request he would have postponed the 
burial until plaintiff arrived. West- 
ern Union Tel. Co.’v. Norris, 60 S.W. 
982, 25 Tex.Civ.App. 43. 


34 Western Union Telegraph Co. 
v. Pope, 265 S.W. 964, 166 Ark. 122. 


35. Western Union Telegraph Co. 
v. Hughston, 67 So. 670, 191 Ala. 424. 


36. Arkansas, etc, R. Co. 
Stroude, 100 S.W. 760, 82 Ark. 117. 


37. Sherrill v. Western Union Tel- 
egraph Co., 71 S.E. 330, 155 N.C. 250; 
Western Union Tel. Co. v. Lydon, 18 
S.W. 701, 82 Tex. 364; Western Union 
Telegraph Co. v. Daniels, (Tex.Civ. 
App.) 152 S.W. 1116; Western Union 
Tel. Co. v. Johnsey, 109 S.W. 251, 49 
Tex.Civ.App. 487. 


[a] Dlustrations.—(1) Where the 
recipient of a message announcing 
the death of a relative sues for neg- 
ligent delay of the message, depriv- 


Vv. 
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a defense that plaintiff was not financially able to 
go, plaintiff may show in rebuttal that his employer 


was indebted to him.?8 


[§ 250] c. Weight and Sufficiency.?® As in other 


ing him of the opportunity of attend- 
ing the funeral, evidence that the de- 
lay in the message caused such a 
shock to the recipient’s mother that 
he could not leave on the day after 
the receipt of the message is compe- 
tent as a reason why he could not 
leave after the receipt of the mes- 
sage. Sherri’l v. Western Union Tel- 
egraph Co., 71 S.E. 330, 155 N.C. 250. 
(2) Where plaintiff had received a 
message announcing the illness of his 
mother and had wired back stating 
that if she was no better he would 
come to her, evidence is admissible 
that he inquired of defendant’s agent 
and was told that his message had 
been delivered which, as he received 
no reply, induced him to believe that 
his mother’s condition was not seri- 
ous. Western Union Tel. Co. v. Ly- 
don, 18 S.W. 701, 82 Tex. 364. (3) 
Where, after receiving a message an- 
nouncing the death of plaintiff’s 
mother, he failed to take the first 
train it was proper to permit him to 
state that he telephoned for a cab in 
which to go to the train and was in- 
formed that the cab had gone to the 
train and that he did not have time to 
make the train. Western Union Tel. 
Co. v. Johnsey, 109 S.W. 251, 49 Tex. 
Civ.App. 487. : 


33. Western Union Tel. Co. v. 
Waller, (Tex.Civ.App.) 47 S.W. 396. 


dice Prima facie case see supra § 


40. See Evidence § 1743. 


41. Newsome v. Western Union 
Tell Co 56.98... co638) 144 NC. 178; 
S aughter v. Western Union Tel. Co., 
(Tex.Civ.App.) 112 S.W. 688. 


[a] Mere surmise or conjecture is 
insufficient; the material ailegations 
of the complaint must be supported 
by evidence having some tendency to 
prove them. Western Union Tele- 
graph Co. v. Worley, 68 So. 558, 12 
Ala.App. 494 [cert den 69 So. 1020, 
193 Ala. 683]. 


{b] Agency.—In order to sustain 
his action, plaintiff is not re- 
quired to show a successive line of 
agencies or subagencies operating 
through the several parties or inter- 
mediaries assisting in delivering the 
message to defendant company for 
transmission; it is enough if the 
proof shows that the person deliver- 
ing the message to defendant com- 


pany was acting in behalf of plaintiff 


as his agent or subagent and that de- 
fendant company accepted the mes- 
Sage for transmission. Western Un- 
ion Telegraph Co. v. Morrison, 74 So. 
88, 15 Ala.App. 532 [aff 76 So. 4388, 200 
Ala. 496]. 


{e] Evidence held sufficient to: 
Sustain: (1) Or support a verdict or 
obe ietd for plaintiff. Western Un- 
on Telegraph Co. v. Ft. Smith Body 
Co., 3 S.W.(2d) 345, 176 Ark. 495, 57 
A.L.R. 39; Western Union Telegraph 
Co. v.. Baltz, 299. S.W. 877, 175 Ark. 
167; Cheshire v. Western Union Tele- 
graph Co., 86 S.E., 405, 16 Ga.App. 790; 
Neske v. Western Union Telegraph 
Co., 207 Ill.App. 29; Thorp v. Western 
Union Tel. Co., 50 N.W. 675, 84 Iowa 
190; Brewer v. Western: Union Tele- 
graph Co., 150 P. 217, 96 Kan. 226; C. 
B. Nash Co. v. Western Union Tele- 
graph Co., 152 N.W. 387, 98 Neb. 210; 
Western Union Tel. Co. v. Pells, 2 
Tex.App.Civ.Cas. § 41. (2) A finding 
that Arlington, Tex., to which the tel- 
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Neal are 
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civil actions,*® plaintiff must establish by a prepon- 
derance of evidence the material facts in issue es- 


sential to his cause of action,*! such as the breach 


egram was addressed, had a popula- 
tion of over five thousand on Janu- 
ary 9, 1923, so as to require free de- 
livery within one mile. Western Un- 


ion Telegraph Co. v. Cowan, (Tex. 
Civ.App.) 271 S.W. 650. Show: (3) 
A contract for transmission. MHarri- 


son v. Western Union Tel. Co., 51 S.E. 
119, 71 S.C. 386; Western Union Tele- 
graph Co. v. Alred, (Tex.Civ.App.) 
4 S.W.(2d) 666. (4) That the person 
who received the message for trans- 
mission was the agent of the com- 
pany or had authority to act in its 
behalf in receiving the message for 
transmission. Horn v. Western Un- 
ion Telegraph Co., 194 S.W. 386, 205 
S.W.. 831, 109 Tex. 229; Western Un- 
ion Telegraph Co. v. Carver, (Tex.Civ. 
App.) 222 S.W. 333; Western Union 
Telegraph Co. v. Campbell, (Tex.Civ. 
App.) 212 S.W. 720; Western Union 
Tel. Co. v. Russell, (Tex.Civ.App.) 31 
S.Ww. 698. (5) Or sustain a finding, 
that defendant, or its agent, had no- 
tice or knowledge of the purpose or 
character of the message. Western 
Union Telegraph Co. v. Huffstutler, 
(Tex.Civ.App.) 188 S.W. 455; West- 
ern Union Telegraph Co. v. Cates, 
(Tex.Civ.App.) 132 S.W. 92 [aff 148 
S.W. 281, 105 Tex. 324]; Herring v. 
Western Union Telegraph Co., 127 S. 
W. 882, 60 Tex.Civ.App. 5. (6) That 
defendant had notice that a certain 
person had an interest in the trans- 
mission and delivery of the message. 
Western Union Telegraph Co. v. Bar- 
rett, (Tex.Civ.App.) 207 S.W. 976; 
Herring v. Western Union Telegraph 
Co., 127 S.W. 882, 60 Tex.Civ.App. 5. 
(7) That defendant had an office at 
the place to which the message was 
addressed. Thompson v. Western 
Union Tel. Co., 12 S.E. 427, 107 N.C. 
449. Warrant a finding that: ‘38) 
The message was received by defend- 
ant for transmission. Alexander v. 
Western Union Telegraph Co., 74 S.E. 
449, 158 N.C. 473, 42 L.R.A.N.S. 407. 
(9) The sender of the message was 
acting as plaintiff’s agent. Western 
Union Telegraph Co. v. Robbins, 56 
So. 879, 3 Ala.App. 234. 


{[d] Evidence held insufficient to: 
(1) Show that the message was de- 
livered to an agent of the company. 
House v. Western Union Telegraph 
Co., 84 S.E. 403, 169 N.C. 242. (2) Au- 
thorize a finding that the message 
was received in time to be delivered 
on the day prior to its actual deliv- 
ery. Marquette v. Western Union 
fe acetane Co:, 69° S.B. 73, 153 N.C. 


42. Aiken v. Western Union Tel. 
Co., 28 N.W, 419, 69 Iowa 81, 68 Am.R. 
210; Sweatland v. Illinois, etc., Tel. 
Co., 27 Iowa 4338, 1 Am.R. 285; Ayres 
v. Western Union Tel. Co., 65 App. 
Div. 149, 72 N.Y.S. 634; Western Un- 
ion Tel. Co. v. Barnes, 32 S.W. 207, 95 
Tenn. 271. 


[a] Evidence held sufficient to: (1) 
Show, or warrant or support a finding 
or inference of, negligence (Wells v. 
Western Union Telegraph Co., 123 N. 
W. 371, 144 Iowa 605, 24 L.R.A.N.S. 
1045, 188 Am.S.R. 317; Western Un- 
ion Telegraph Co. v. Brasher, 124 S, 
W. 788, 136 Ky. 485; Ellison v. West- 
ern Union Telegraph Co., 79 S.E. 277, 
163 N.C. 5; Bailey v. Western Union 
Telegraph Co., 63 S.H. 1044, 150.N.c, 
316; Western Union Telegraph Co. vy. 
Vance, (Tex.Civ.App.) 151 S.W. 904; 
Western Union Telegraph Co. v. 
Cates, 148 S.W. 281, 105 Tex. 324 [aff 


of contract or negligence on the part of defendan 
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(Civ.App.) 132 S.W. 92]; Western Un- 
ion Telegraph Co. v. Guinn, (Tex.Civ- 
App.) 130 S.W. 616; Western Union 
Telegraph Co. v. Mack, 128 S.W. 921, 
60 Tex.Civ.App. 644; Western Un- 
ion Telegraph Co. vy. Hughey, 118 S. 
W. 1130, 55 Tex.Civ.App. 403) (2) in 
failing to deliver the message (West- 
ern Union Telegraph Co. v. Simpson, 
174 S.W. 232, 117 Ark. 156; Western 
Union Telegraph Co. v. Gorman & 
Wilson, (Tex.Civ.App.) 174 S.W. 925; 
Western Union Telegraph Co. v. Mc- 
Francis, (Tex.Civ.App.) 149 S.W. 574) 
(3) or to notify the sender of inabil- 
ity to forward it (Western Union Tel- 
egraph Co. v. Holland, 66 So. 926, 11 
Ala.App. 510). (4) Show, or sustain 
a finding of, gross negligence (Red- 
ington v. Pacific Postal Tel. Cable Co., 
40 P. 4382, 107 Cal. 317, 48 Am.S.R. 
132; Western Union Tel. Co. v. How- 
ell, 17 P. 313, 38 Kan. 685; Western 
Union Tel. Co. v. Goodbar, (Miss.) 
7 So. 214; Shaw v. Western Union Tel- 
egraph Co., 66 S.E. 668, 151 N.C. 638; 
Pegram y. Western Union Tel. Co., 
2 S.E. 256, 97 N.C. 57) (5) in transmit- 
ting (Bowman & Bull Co. v. Postal 
Telegraph-Cable Co., 124 N.E. 851, 290 
Ill. 155 [cert den 40 S.Ct. 342, 251 U. 
S. 562, 64 L.Ed. 415]) (6) or delaying 
the delivery of (Union Const. Co. v. 
Western Union Telegraph Co., 125 P. 
242, 163 Cal. 298) (7) a message, or 
in failing to make an effort to find 
the addressee (Western Union Tele- 
graph Co. v. Polick, (Tex.Civ.App.) 
250 S.W. 440). (8) Show, or justify 
or support a finding of, a negligent 
delay in the transmission (Fail, v. 
Western Union Tel. Co., 60 S.E. 697, 
61 S.E. 258, §0 S.C. 207) (9) or deliv- 
ery (Western Union Telegraph Co. y. 
Holder, 174 S.W. 552, 117 Ark. 210; 
Schmitt v. Postal Telegraph Co., 146 
N.W. 467, 164 Iowa 654; Western Un- 
ion Tel. Co. v. Smith, 15 Ky.L. 334; 
Kerns & Lorton y. Western Union 
Telegraph Co., 160 S.W. 556, 174 Mo. 
App. 435; Western Union Telegraph 
Co. v. McMillan, (Tex.Civ.App.) 174 
S.W. 918; Western Union Telegraph 
Co. v. Taylor, (Tex.Civ.App.) 167 S. 
W. 289; Western Union Telegraph Co. 
v. Hill, (Tex.Civ.App.) 162 S.W. 382; 
Western Union Telegraph Co. v. 
Glenn, (Tex.Civ.App.) 156 S.W. 1116; 
Western Union Telegraph Co. v. Reyn- 
olds, (Tex.Civ.App.) 140 S.W. 121; 
Western Union Telegraph Co. v. Har- 
ris, (Tex.Civ.App.) 132 S.W. 876 [aff 
148 S.W. 284, 105 Tex. 320]; Western 
Union Telegraph Co. v. Holley, 119 S. 
W. 888, 55 Tex.Civ.App. 432) of 2 
message. (10) Authorize or sustain 
a finding of a failure to exercise or- 
dinary and proper care and diligence 
to deliver a message (Postal Tele- 
graph & Cable Co. v. Kelly, 147 S.w. 
457, 103 Ark. 442; Western Union Tel- 
egraph Co. v. Oakley, (Tex.Civ.App.) 
181 S.W. 507) (11) or in transmitting 
and delivering a message (Western 
Union Telegraph Co. v. Ford, 74 S.B. 
70, 10 Ga.App. 606), (12) delivering 
a message to the addressee’s post of- 
fice box (Western Union Tel. Co. vy. 
Freeland, 12 S.W.(2d) 256) (138) or 
in delivering two identical messages 
(Hamel y. Western Union Telegraph 
Co., 251 N.Y.S. 559, 233 App.Div. 77). 
(14) Show _an unreasonable delay in 
delivery. Western Union Tel. Co. v. 
Fatman, 73 Ga. 285, 54 Am.R. 877. 
(15) Show that an error in spelling 
the name of the place to which the 
message was addressed was that of 
defendant’s transmitting agent. West- 


For later cases, developments and changes in the law see Annotations, same title and section number 
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that such negligence or default was the proximate 
cause of the injury complained of,4* the damages 
sustained by reason thereof,+* and, where exemplary 
damages are claimed, such facts and circumstances 


ern Union Tel. Co. v. Hankins, 110 S. 
W. 539, 50 Tex.Civ.App. 513. (16) 
Support a finding that the addressee 
was at the place to which the tele- 
gram was sent. Western Union Tele- 
graph Co. v. Guinn, 130 S.W. 616, 61 
Tex.Civ.App. 177. (17) Show the ad- 
dressee could have been found at his 
place of business if defendant’s agent 
had exercised ordinary diligence. 
Western Union Telegraph Co. v. Ben- 
nett, 124 S.W. 151, 58 Tex.Civ.App. 
60. (18) Justify a finding that if the 
telegram had been properly trans- 
mitted, and if the agent at the re- 
ceiving office had complied with the 
‘custom adopted in the delivery of tel- 
egrams addressed to persons beyond 
the free delivery limits, the telegram 
would have been delivered within a 
reasonable time. Western Union Tel- 
egraph Co. v. Webb, 135 S.W. 366, 98 
Ark. 87. (19) Sustain a finding that 
the telegraph company, which agreed 
to send a telegram to W, a town of 
three thousand five hundred inhabit- 
ants, and deliver it to the addressee, 
who lived eighteen or twenty miles 
therefrom, necessitating sending it by 
a special messenger, failed to make 
reasonable efforts to get a conveyance 
to take the message. Western Union 
Telegraph Co. v. Griffin, 122 S.W. 489, 
92 Ark. 219. (20) Justify a finding 
that the message was not mailed to 
the sendee who lived on a daily rural 
delivery route. Western Union Tele- 
graph Co. v. Timmons, (Tex.Civ.App.) 
136 S.W. 1169. (21) Show that the 
company was not guilty of any negli- 
gence (Barnes v. Postal Telegraph- 
Cable Co., 72 S.E. 78, 156 N.C. 150) 
(22) in transferring the message to 
a connecting line (Greer vy. Western 
Union Telegraph Co., 123 A. 447, 143 
Md. 665). (23) Show a prompt deliv- 
ery at the post office at the delivery 
point. Hinson vy. Western Union Tel- 
esraph Co., 74 S.E. 752, 91.S.C. 338, 
Ann.Cas.1914A 114. (24) Show that 
company used all reasonable diligence 
in its effort to deliver a message. 
Western Union Telegraph Co. v. Hl- 
liott, 115 S.W. 228, 131 Ky. 340, 22 
ROALN.S.. 761. (25) Prove prima 
facie that a message addressed in care 
of a company was offered to the man- 
ager of that company. Western Un- 
jon Telegraph Co. v. Price, (Tex.Civ. 
App.) 219 S.W. 869. (26) Rebut a 
presumption or prima case of negli- 
gence. Western Union Telegraph Co. 
v. Ivy, 177 F.-638, 100 C,C.A. 481 [rev 
165 F. 371]; Western Union Tel. Co. 
v. Blliiot, 115 S.W. 228, 131 Ky. 340, 22 
1.R.A.N.S. 761; Smith v. Western 
Union Tel. Co., 57 Mo.App. 259; Pinck- 
ney v. Western. Union Tel. Co., 19 
S.C. 71, 45 Am.R. 765; Western Un- 
jon Tel. Co. vy. Brown, (Tex.Civ.App.) 
75 S.W. 359. 


[b] Evidence held insufficient to: 
' (1) Establish negligence on the part 
of the company (Western Union Tel- 
egraph Co. v. Bashinsky, Case & Co., 
117 So. 289, 217 Ala, 661) (2) or its 
messenger (Western Union Telegraph 
Co. v. Stracner, (Tex.Civ.App.) 152 
S.w. 845). Show: (3) Gross negli- 
Jones v. Western Union Tel. 
18 KF. 717; Bertuch v. United 


quiries at 

sage. 
eo. we Franklin, 168 9.W. 151, 129 
Tenn. 656. (5) Delay by the initial 
company. Western Union Telegraph 
-Co. v. Allen, (Tex.Civ.App.) 221 S.W. 
1107. (6) Rebut a presumption of 


‘a - Oe ete 


TELEGRAPHS AND TELEPHONES 


negligence, Carter v. Western Union 
Delic Con 54S.) 294; 14 N.Oo3 74. 
(7) To show in an action by a bank 
against a telegraph company for mon- 
ey paid out because of a forged mes- 
Sage absence of negligence on the part 
of the company’s agent. Western 
Union Telegraph Co. v. First State 
Bank & Trust Co., 258 S.W. 591. 


43. McKeown v. Western Union 
Telegraph Co., 240 Ill.App. 559; Haus- 
er v. Western Union Tel. Co., 64 S.E. 
508, 150 N.C. 557; Newsome v. West- 
ern Union Tel. Co., 56 S.E. 863, 144 N. 
C. 178; Slaughter v. Western Union 
Tel. Co., (Tex.Civ.App.) 112 S.W. 688. 


[a] Evidence held sufficient to 
show, or warrant or sustain a finding, 
that: (1) Defendant’s negligence or 
default was the proximate cause of 
plaintiff's loss or damage. Kerns & 
Lorton vy. Western Union Telegraph 
Co., 157 S.W. 106, 170 Mo.App. 642; 
Postal Tel. Co. v. Miller, 5 Tenn.Civ. 
App. 544; Western Union Telegraph 
Co. v. Oldsmobile Sales Co., (Tex. 
Civ.App.) 250 S.W. 221; Western Un- 
ion Telegraph Co. v. Haynes, (Tex. 
Civ.App.) 243 S.W. 701; Western Un- 
ion Telegraph Co. vy. First State Bank 
& Trust Co., (Tex.Civ.App.) 241 S.W. 
789; Western Union Telegraph Co. vy. 
Mack, 128 S.W. 921, 60 Tex.Civ.App. 
644. (2) Defendant’s neglect was not 
the cause of plaintiff’s not obtaining 
a certain. position. Sturtevant v. 
Western Union Telegraph Co., 84 A. 
998, 109 Me. 479. 


[b] Evidexce held insufficient to 
show that defendant’s negligence or 
default was the proximate cause of 
plaintiff's alleged loss, damage or in- 
jury. McKeown v. Western Union 
Telegraph Co., 240 Ill.App. 559; Trout- 
man v. Postal Telegraph-Cable Co., 
187 Ill.App. 245; Bernstein v. West- 
ern Union Telegraph Co., 151 N.W. 
108, 169 Iowa 115; Stark v. Western 
Union Telegraph Co., 65 So. 279, 107 
Miss. 332; Newsome v. Western Un- 
ion Tel. Co., 56 S.E. 863, 144 N.C.:178; 
Wampum First Nat. Bank v. Western 
Union Tel. Co., 34 Pa.Super. 488: 
Manier vy. Western Union Tel Co., 29 
S.W. 732, 94 Tenn. 442; Bell v. West- 
ern Union Telegraph Co. (Tex. 
Commn.App.) 36 S.W.(2d) 185 [rev 
(Civ.App.) 21 S.W.(2d) 39]; Western 
Union Telegraph Co. v. Haynes, (Tex. 
Civ.App.) 212 S.W. 260 [rev on other 
grounds (Commn.App.) 231 S.W. 361]. 


44. Western Union Tel. Co. v. Wil- 
liams, 163 F. 513, 90 C.C.A. 143; West- 
ern Union Tel. Co. v. Waxelbaum, 39 
S.E. 448, 113 Ga. 1017, 56 L.R.A. 741; 
Western Union Tel. Co. v. Morrison, 
(Tex.Civ.App.) 33 S.W. 1025; Western 
Union Tel. Co. v. Bertram, 1 Tex.App. 
Civ.Cas. § 1152., 


[a] Evidence held sufficient to 
show or prove plaintiff's loss or dam- 
age or to sustain a finding or judg- 
ment in respect thereof. Western 
Union Telegraph Co. v. Bowen-Ogles- 
by Milling Co., 2 S.W.(2d) 23, 176 Ark. 
192; Friedman v. Western Union Tel- 
egraph Co., 195 I]l.App. 77; A. Engel- 
hard & Sons Co. v. Western Union 
Telegraph Co., 197 S.W. 435, 176 Ky. 
806; Lind v. Western Union Tele- 
graph Co., 217 _N.W. 486, 173 Minn. 
424; Western Union Tel. Co. v. Lit- 
tlejohn, 18 So. 418, 72 Miss. 1025; 
Barnett vy. Western Union Telegraph 
Co., (Mo.App.) 287 S.W. 1064 (find- 
ing that addressee could not mitigate 
the damages); Western Union Tele- 
graph Co. v. Eckhardt, (Tex.Civ.App.) 
2 S.W.(2d) 505 [mod on other grounds 
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as are essential to a recovery of such damages.*® So 
in mental anguish cases plaintiff must establish by 
a preponderance of evidence the facts essential to 
-a recovery of such damages.*® 


Defendant on the 


(Commn.App.) 11 S.W.(2d) 777, reh 
den (Commn.App.) 20 S.W.(2d) 759]; 
Mackay, Telegraph-Cable Co. vy. Er- 
hard, (Tex.Civ.App.) 264 S.W. 570; 
Western Union Telegraph Co. v. Holt, 
(Tex.Civ.App.) 264 S.W. 310; West- 
ern Union Telegraph Co. v. Melear, 
(Tex.Civ.App.) 253 S.W. 599; West- 
ern Union Telegraph Co. v. Oldsmo- 
bile Sales Co., (Tex.Civ.App.) 250 S. 
W. 221; Western Union Telegraph Co. 
v. Dorough, (Tex.Civ.App.) 213 S.W. 
282; Western Union Telegraph Co. 
v. Federolf, (Tex.Civ.App.) 145 S.W. 
314; Henry v. Western Union Tele- 
graph Co., 131 P. 812, 783 Wash, 260, 
46 L.R.A.N.S. 412. 


[b] Evidence held insufficient to: 
(1) Show that plaintiff sustained any 
loss from an error in transmission 
(Fulmer vy. Western Union Telegraph 
Co. 95 ;St ES 179;,22097 S.C.) 208) C2) 
nondelivery (Reece v. Western Union 
Telegraph Coa., (Tex.Civ.App.) 27 S.W. 
(2d) 325), (8) or delay in transmis- 
sion (Western Union Tel. Co. v. Wil- 
liams, 163 F. 513, 90-C.C.A. 143), (4) 
or delivery (Manier y. Western Union 
Tel. Co., 29 S.W. 782, 94 Tenn. 442). 
(5) Support a finding as to damages. 
Cornell v. Western Union Telegraph~ 
Coz 199. P. 1087, 53 Cal-App; 3178-2) 
Sustain a recovery for loss of time. 
Van Allen y. Western Union Tele- 
graph.Co., 187 Ill.App. 390. (7) War- 
rant a conclusion that delivery of the 
telegram with reasonable diligence 
would have resulted in a purchase at 
quoted earlier in the day. 
Western Union Telegraph Co. v. Sat- 
terwhite, (Tex.Civ.App.) 300 S.W. 218. 
(8) Sustain the amount recovered for 
expenditures. Van Allen v. Western 
Union Telegraph Co., 187 Ill.App. 390. 
(9) Show that plaintiff could have 
minimized the damages. Tippin v. 
Western Union Telegraph Co., 185 8. 
W. 539, 194 Mo.App. 80. 


45. Johnson vy. Western Union Tel. 
Co., 63 S.E. 1, 82 S.C. 87. 


[a] Evidence held sufficient to 
show such wilfulness or wantonness 
as warrants exemplary or punitive 
damages. Hollingsworth v. Western 
Union Telegraph Co., 108 P. 807, 82 
Kan. 472; Robinson v. Western Un- 
ion Telegraph Co., 85 S.E. 436, 101 S. 
C. 20; Clough v. Western Union Tel- 
egraph Co., 83 S.E. 916, 99 S.C. 484; 
Lyles v. Western Union Telegraph 
Co:,; 65°'S.E.. 832, 84 S.C. .1,°137 Am: 
S.R. 829. \ 


[b] Evidence held insufficient to 
authorize a recovery of exemplary or 
punitive damages. Western Union 
Telegraph Co. v. Cates, 164 P. 779, 65 
Okl. 139; Oxner v. Western Union 
Tel. Co., 638 S.H. 545, 82 S.C. 510; John- 
son v. Western Union Tel. Co., 63 S.E. 
82 S.C.7 84. 


46. Western Union Tel. Co. v. 
Long, 118 S.W. 405, 90 Ark. 203; 
Hauser v. Western Union Tel. Co., 64 
S.E... 503, 150° N.C. 557. 


[a] Direct and positive evidence 
(1) of mental pain, distress or an- 
guish is not required; the jurors may 
apply their ewn knowledge of human 
nature to the attendant circumstances 
and infer its existence. Western Un- 
ion Telegraph Co. v. Swindle, 94 So. 
283, 208 Ala. 303; Western Union Tel- 
egraph Co. v. Benson, 48 So. 712, 159 


Ala. 254; Western Union Telegraph 
Co. v. Chilson, (Tex.Civ.App.) 168 
S.W. 878. (2) Presumption from close 


relationship see supra § 244. (3) 
However. in an action for nondelivery 
of a death message, proof of death 
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other hand must establish by a preponderance of 
evidence matters of affirmative defense relied on.** 

[§ 251] 10. Trial—a. Questions for Court and Ju- 
As in other civil actions,*® 


ry—(1) In General. 


and schedule of trains must be made 
by witnesses who know the facts, and 
mere guesses and conclusions will 
not suffice. Western Union Telegraph 
Co. v. Williams, 78 So. 414, 16 Ala. 
App. 420. 


[b] Evidence held sufficient to: 
Show: (1) Plaintiff to be entitled to 
the damages for mental anguish 


which he claimed or recovered. West- 
ern Union Tel. Co. v. Thomas, 96 So. 
873, 209 Ala. 657; Western Union Tel- 
egraph Co. v. Appleton, 67 So. 412, 190 
Ala. 283; Western ,Union Tel. Co. v. 
Rhine, 117 S.W. 1069, 90 Ark. 57; 
Arkansas, ete., R. Co. v. Stroude, 100 
S.W. 760, 82 Ark. 117; Western Un- 
ion Telegraph Co. v. Young, 133 S.W. 
512, 63 Tex.Civ.App. 300; Western 
Union Tel. Co. v. Burrow,.30 S.W. 
378, 10 Tex.Civ.App. 122. (2) That 
under the laws of the state governing 
the right of action, plaintiff is (Fail 
v. Western Union Tel. Co., 60 S.H. 697, 
61 S.E. 258, 80 S.C. 207) (8) or is not 
(Western Union Telegraph Co. v. 
Moore, (Tex.Civ.App.) 139 S.W. 1020) 
entitled to recover damages for men- 
tal anguish. (4) Or warrant or sus- 
tain a finding that plaintiff suffered 
mental anguish (Mentzer v. Western 
Union Tel. Co., 62 N.W. 1, 93 Iowa 
no atom At Suku, 2040 \28) Ll eALl has 
Alexander v. Western Union Tele- 
graph Co., 74 S.B. 449, 158 N.C. 473, 


42 L.R.A.N.S. 407;. Western Union 
Telegraph Co. v. Oakley, (Tex.Civ. 
App.) 227 S.W. 211; Western Union 


Tel. Co. v. Porter, (Tex.Civ.App.) 26 
S.W. 866) (5) and that defendant's 
negligence or default was the proxi- 
mate cause of such anguish (Western 
Union Telegraph Co. v. Ryan, 90 So. 
793, 206 Ala. 511; Shaw v. Western 
Union Telegraph Co., 66 S.E. 668, 151 
N.C. 638) (6) or of plaintiff’s failure 
to attend the funeral of a relative 
(Western Union Telegraph Co. v. 
Kitchen, (Tex.Civ.App.) 257 S.W. 690; 


Western Union Telegraph Co. v. Har-| 


ris, (Tex.Civ.App.) 132 S/W. 876 [aff 
148 S.W. 284, 105 Tex. 320]), (7) take 
an earlier train (Ellison v. Western 
Union Telegraph Co., 79 S.E. 277, 163 
N.C. 5), (8) or reach the bedside of 
his wife (Western Union Telegraph 
Co. v. Bickerstaff, 138 S.W. 997, 100 
Ark. 1, Ann.Cas.1913B 242) (9) or 
daughter (Western Union Telegraph 
Co. v. Duke, 156 S.W. 452, 108 Ark. 8; 
Western Union Telegraph Co. v. 
Wance, (Tex.Civ.App.) 151 S.W. 904) 
before her death. (10) Or sustain a 
verdict finding a negligent delay in 
delivering a message announcing the 
illness or death of a member of plain- 
tiff's family. White v. Western Un- 
jon Telegraph Co., 3 La.A. (Orleans) 
256; Western Union Telegraph Co. v. 
Holcomb, (Tex.Commn.App.) 210 S.W. 
509 [aff (Civ.App.) 175 S.W. 750]; 
Western Union Tel. Co. v. Boots, 31 S. 
W. 825, 10 Tex.Civ.App. 540. (11) Or 
warrant or justify a finding or infer- 
ence that if a message announcing a 
serious illness, death, or burial had 
been duly and promptly delivered 
plaintiff would have gone (Western 
Union Telegraph Co. v. Brazier, 65 So. 
95, 10 Ala.App. 308; Western Union 
Tel. Co. v. Shofner, 112 S.W. 751, 87 
Ark, 308; Western Union Telegraph 
Co. v. Glenn, (Tex.Civ.App.) 156 S.W. 
1116; Western Union Tel. Co. vy. Sloss, 
100 S.W. 354, 45 Tex.Civ.App. 153) 
(12) and could have arrived before 
the death or burial occurred (Western 
Union Tel. Co. v. Shofner, supra; 
Western Union Telegraph Co. v. Mc- 
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David, 132 S.W. 115, 103 Tex. 601 [aff 
(Civ.App.) 121 S.W. 893]; Western 
Union Tel. Co. v. Sloss, 100 S.W. 354, 
45 Tex.Civ.App. 153; Western Union 
Tel. Co. v. Smith, (Tex.Civ.App.) 33 
S.W. 742) (13) or earlier than he did 
arrive (Western Union Telegraph Co. 
v. Russell, 58 So. 938, 4 Ala.App. 485; 
Sutton vy. Western Union Tel. Co., 
110 S.W. 874, 129 Ky. 166, 33 Ky.L. 
577; Western Union Telegraph Co. v. 
Hughey, 118 S.W. 1130, 55 Tex.Ciy. 
App. 403). (14) That if a death mes- 
sage had been promptly delivered 
plaintiff would have telegraphed the 
sender to postpone the _ funeral. 
Western Union Tel. Co. v. Moran, 113 
S.W. 625, 52 Tex.Civ.App. 117. (15) 
That the message was delivered in 
ample time for plaintiff to have at- 
tended the funeral with ordinary dili- 
gence. Little v. Western Union Tele- 
graph Co., 64 So. 556, 185 Ala. 625 
(16) That the relations between the 
sendee and decedent were those of in- 
timacy and affection. Weeks v. West- 
ern Union Telegraph Co., 86 S.E. 631, 
169 N.C. 702. (17) Notice to the tele- 
graph company of the relationship of 
a certain person to decedent. WHer- 
ring v. Western Union Telegraph Co., 
(Tex.) 185 S.W. 293 [rev (Civ.App.) 
146 S.W. 699]. (18) Justify a finding 
that if a message announcing the 
death of plaintiff’s son and requesting 
directions as to the disposition of his 
remains had been promptly delivered 
to plaintiff so that the answer direct- 
ing shipment to plaintiffs home 
would have reached the sender before 
the burial the sender of the original 
message would have shipped the re- 
mains as directed. Western Union 
Tel. Co. v. Arant, 115 S.W. 136, 88 Ark. 
499. (19) Sustain a finding that de- 
fendant had actual knowledge and 
that plaintiff would probably suffer 
mental anguish from a failure to de- 
liver the message. Western Union 
Teiegraph Co. v. Cates, (Tex.Civ. 
App.) 132 S.W. 92 [aff 148 S.W. 281, 
105 Tex. 324]. (20) Warrant a find- 
ing that by ordinary diligence de- 
fendant could have delivered tele- 
grams during the day they were re- 
ceived, which would have enabled 
plaintiff to attend. a funeral. West- 
ern Union Telegraph Co. vy. Wilson, 
194 S.W. 385, 108 Tex. 375. 


[c] Evidence held insufficient to: 
Show: (1) Actionable mental anguish. 
Western Union Telegraph Co. v. John- 
son, 51 So. 280, 164 Ala. 229; Western 
Union Telegraph Co. y. Long, 118 S. 
W. 405, 90 Ark. 208. (2) That plain- 
tiff suffered mental anguish by rea- 
son of erroneous transmission (West- 
ern Union Telegraph Co. y. Redding 
114 So. 5338, 94 Fla. 905) (8) or non- 
delivery (Western Union Telegraph 
Co. v. Toms, 1387 S.W. 559, 99 Ark, 
117). (4) .That failure to receive a 
telegram deprived plaintiff of the 
privilege of giving counsel and con- 
solation to her nieces. Howard vy. 
Western Union Telegraph Co., 153 S. 
W. 803, 106 Ark. 559. (5) That de- 
fendant’s negligence was the proxi- 
mate cause of a person’s nonattend- 
ance at the funeral of a relative. 
Hauser vy. Western Union Tel. Co., 64 
S.E. 508, 150 N.C. 557; Western Un- 
ion Telegraph Co. vy. Hudson, 120 S.W. 
1112, 56 Tex.Civ.App. 238 [certificate 
of dissent dism 124 S.W. 85, 103 Tex. 
88]. (6) Authorize or sustain a find- 
ing that, if the telegram had been 
promptly delivered, the sendee would 
have taken an earlier train (Western 
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questions of law,*® including the construction of the 
contract of transmission,®® or of other writings in- 
_ volved in the case,°! are for the court, and questions 
of fact are for the jury.®? The case should be sub- 


Union Telegraph Co. v. Mobley, (Tex. 
Civ.App.) 220 S.W. 611) (7) or would 
have attended the funeral of a rela- 
tive (Western Union Telegraph Co. v. 
Kersten, (Tex.Civ-App.) 161 S.W. 369, 
1091). (8) Warrant recovery for al- 
leged negligent failure to deliver mes- 
sage apprising addressee of his moth- 
er’s death and burial. Western Un- 
ion Telegraph Co. y. Baker, 189 S.W. 
22, 172 Ky. 215. 


47. Kendall vy. Western Union Tel. 
Co., 56 Mo.App. 192; Western Union 
Tel. Co. v. Olivarri, 110 S.W. 930, 126 
S.W. 688, 51 Tex.Civ.App. 145 [aff 135 
S.W. 1158, 104 Tex. 203]; Western 
Union Tel. Co. v. Smith, (Tex.Civ. 
App.) 33 S.W. 742. 


[a] Evidence held snfficient to: 
Show: (1) That the clerk who wrote 
the message acted as the agent of the 
sender so as to bind him to a stipu- 
lation requiring claims to be present- 
ed within a certain time. Western 
Union Tel. Co. v. Prevatt, 43 So. 106, 
149 Ala. 617. (2) Contributory negli- 
gence on the part of plaintiff. Wam- 
pum First Nat. Bank v. Western Un- 
ion Tel. Co., 34 Pa.Super. 488. War- 
rant: (3) A finding that the recipient 
of telegrams within sixty days after 
receiving each presented a written 
claim for damages for mistakes there- 
in. Hurst v. Western Union _ Tele- 
graph Co., 273 PB. 418, 127 Kan. 245. 
(4) Or sustain a finding that plaintiff 
was not _ contributorily negligent. 
Western Union Telegraph Co. v. Rut- 
ledge, (Tex.Commn.App.) 15 S.W.(2d) 
210 [rev (Civ.App.) 15 S.W.(2d) 207]; 
Western Union Telegraph Co. v. Mack, 
128 S.W. 921, 60 Tex.Civ.App. 644; 
Western Union Telegraph Co. v. Ra- 
bon, 127 S.W. 580, 60 Tex.Civ.App. 


. 


[b] Evidence held insufficient to 
show contributory negligence on the 
part of plaintiff. Western Union Tel. 
a v. Smith, (Tex.Civ.App.) 33 S.W. 


48. See Trial [38 Cye 1511]. 


49. Western Union Telegraph Co. 
v. Earnest, 73 So. 15, 197 Ala. 480; 
Vollbracht v. Western Union Tele- 
graph Co., 219 Ill.App. 563; Heimann 
v. Western Union Tel. Co., 16 N.W. 
32, 57 Wis. 562. 


50 Thompson vy. Western Union 
aan Co., 30 S.W. 250, 10 Tex.Civ.App. 


51. Western Union Tel. Co. v. Way, 
4 So. 844, 83 Ala. 542; Western Union 
Telegraph Co. v. Thompson, (Tex.Civ. 
App.) 299 S.W. 279 [aff (Commn. 
App.) 7 S.W.(2d) 520]. 


52. Ala.—Western Union Tel. Co. 
v. Merrill, 39 So. 121, 144 Ala. 618, 113 
Am.S.R. 66. 


Ark.—Western Union Tel. Co. v. 
Gillis, 117 S.W. 749, 89 Ark. 483, 181 
Am.S.R. 115. 


Iowa.—Garrett v. Western Union 
Tel. Co., 49 N.W. 88, 83 Iowa 257. 


Ky.—Taylor v. Western Union Tel. 
Co., 101 S.W. 969, 81 Ky... 240: 


S.C.—Williams v. Western Union 
pelearaee Co.,, 186 S.E. 218, 138 S.c. 


Tex.—Postal Telegraph Cable Co. of 
Texas v. Harriss, 121 S.W. 358, 122 S 
W. 891, 56 Tex.Civ.App. 105. 


[a] Reasonable duration of agree- 
ment to forward in which Lien Oe 


For later cases, developments and changes in the law see Annotations, same title and section number 


acre 


‘ 
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mitted to the jury and a nonsuit should not be grant- 
ed nor a verdict directed if there is any evidence 
legally sufficient to sustain a verdict for the cause 
of action alleged,*®* or to sustain the defense relied 
on,°* and the evidence is conflicting or such that 
different conclusions might reasonably be drawn | 
On the other hand, if there is no evi- 
dence in support of an essential matter in issue, the 
court may grant a nonsuit®® or direct a verdict for 
defendant®’ and it should, on request, dispose of the 
ease in this manner instead of submitting it to the 


therefrom.®® 


jury.®8 


fixed is for jury. Thorp v. Western 
ae Tel. Co., 50 N.W. 675, 84 Iowa 
190. 


SS a gece issues see infra §§ 252- 
6. 


53. U.S.—Box v. Postal Tel.-Cable 
Co., 165 F. 138, 91 C.C.A. 172, 28 L.R.A. 
N.S. 566. 


Ala.—Western Union Telegraph Co. 
v. Johnson, 51 So. 230, 164 Ala. 229. 


Ark.—Western Union Tel. Co. v. 
Downs, 12 S.W.(2d) 887, 178 Ark. 933; 
Fulkerson v. Western Union Tele- 
graph Co., 161 S.W. 168, 110 Ark. 144, 
Ann.Cas.1915D 221. 


Ga.—Brown v. Western Union Tele- 
fropn Co.,-147 S.E. 151, 39 Ga.App. 
162. 


Idaho.—Strong v. Western Union 
Telegraph Co., 109 P. 910, 18 Idaho 
ee 30 L.R.A.N.S. 409, Ann.Cas.1912A 


Mich.—McPherson 
Union Telegraph Co., 
189 Mich. 471. 


Miss.—Sultan v. Western Union 
Tel. Co., 46 So. 827, 92 Miss. 785. : 


Mo.—Jackson v. Western Union 
Telegraph Co., 156 S.W. 801, 174 Mo. 
App. 70. 


N.M.—State Bank of Commerce of 
Clayton v. Western Union Telegraph 
Co., 142° P..156, 19 N.M. 211, LeR-A. 
1915A 120. 


N.C.—Willis v. Western Union Tele- 
graph Co., 123 S.E. 307, 188 N.C. 114; 
Hulin v. Western Union Telegraph 
Co., 117 S.E. 588, 185 N.C. 470; Ben- 
nett v. Western Union Telegraph Co., 
84 S.E. 798, 168 N.C. 496; Poe v. 
Western Union Telegraph Co., 76 S.E. 
81, 160 N.C. 315; Willis v. Western 
Union Telegraph Co., 64 S.E. 11, 150 
N.C. 318. 


Ohio.—Sullivan v. Western Union 
Tel. Co., 30 OhioCir.Ct. 435. 


S.C.—Owen v. Western Union Tele- 
graph Co., 71 S.E. 782, 89 S.C. 190; 
Garner v. Western Union Telegraph 
Co., 69 S.E. 510, 87 S.C. 316; Cobb v. 
Western Union Telegraph Co., 67 S.E. 
549, 85 S.C. 430. 


Tex.—Klopf v. Western Union Tel. 
Co., 101 S.W. 1072, 100 Tex. 540, 123 
Am.S.R. 831, 10 L.R.A.N.S. 498; West- 
ern Union Telegraph Co. v. First 
State Bank & Trust Co., (Civ.App.) 
241 S.W. 789; Western Union Tele- 
graph Co. v. Kilgore, (Civ.App.) 220 
S.W. 593; Prevolos v. Western Union 
Tel. Co., (Civ.App.)- 218 S.W. 812; 
Western Union Telegraph Co. v. Good- 
win, (Civ.App.) 173 S.W. 1164; West- 
ern Union Tei. Co. v. Hankins, 110 S. 
W. 539, 50 Tex.Civ.App. 513; Barefoot 
v. Western Union Tel. Co., 67 S.W. 
912, 28 Tex.Civ.App. 457; Western 
Union Tel. Co. v. Merrill, (Civ.App.) 
22 S.W. 826. 


54, Garrett v. Western Union Tel. 
Co:, 49 N.W. 88, 83 Iowa 257; Guess 
v. Western Union Telegraph Co., 59 
So. 876, 102 Miss. 691. 


v. Western 
155 N.W.. 557, 
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[§ 252] (2) Particular Issues—(a) In General. 

A particular issue or question is to be submitted to 

' the jury where the evidence bearing thereon is suf- 

ficient to warrant its submission®® and such evidence 

is conflicting or open to different inferences.®°® 

the other hand, it is error to submit to the jury a 

| ground of liability in support of which no evidence 

has been introduced*! or an issue on which the evi- 
dence is conclusive and without conflict.®? 


Whether particular person was agent of plaintiff*®* 


On 


55. Ala.—Western Union Tel. Co.|] v. Brown, (Civ.App.) 285 S.W. 866 


v. Rowell, 45 So. 73, 153 Ala. 295; 
Western Union Tel. Co. v. Bowman, 
37 So. 498, 141 Ala. 175. 


Ark.—Western Union Telegraph Co. 
V.-Baltz, 299 S.W. 377, 175 Ark. 167; 
Western Union Tel. Co. v. Gillis, 117 
S.W. 749, 89 Ark. 483, 181 Am.S.R. 115. 


N.C.—Hunter v. Western Union Tel. 
Co., 41 S.E. 796, 1380 N.C. 602. 


S.C.—Baker v. Western Union Tele- 
graph Co:, 69 S.E..151,.87 S.C... 174; 
Roberts v. Western Union Tel. Co., 
56 S.E. 960, 76 S.C. 275. 


Wis.—Sherrerd v. Western Union 
Toe oe Co., 131 N.W. 341, 146 Wis. 
19% 

56. Hartstein v. Western Union 
Tel. Co., 62 N.W. 412;°89 Wis. 531. 


[a] Separate cause of action.—(1) | 


Where the complaint states two caus- 
es of action, one for exemplary dam- 
ages for a willful wrong and the other 
for compensatory damages for negli- 
gence, and there is no evidence of 
willfulness, the court may grant a 
nonsuit as to this cause of action 
leaving the cause of action for neg- 
ligence to be submitted to the jury 
(Roberts v. Western Union Tel. Co., 
53 S.E. 985, 73 S.C. 520, 114 Am.S.R. 
100); (2) but in such cases if there 
is any evidence of negligence defend- 
ant is not entitled to a nonsuit on the 
whole case (Poulnot v. Western Union 
Tel. (Co.,” 48° S:H: 622, 69 S.C. 545: 
Young v. Western Union Tel. Co., 43 
S.E. 448, 65 S.C. 93). 


57. Brumfield v. Western Union 
Tel. Co., 66 N.W. 898, 97 Iowa 693. 


58. Western Union Telegraph Co. 
Mauk Vive. 17 bie Goo 00-C:C3A. 1481s [rey 
165 EK. 371]; Western Union Tel. Co. 
v. Elliott, 115 S.W. 228, 131 Ky. 340, 
22 L.R.A.N.S. 761; South Carolina 
Peach Growers’ Ass’n v. Western 
Union Tel. Co., 146 S.E. 873, 149 S.C. 
214; Western Union Telegraph Co. 
v. Anson State Bank, (Tex.Civ.App.) 
251 S.W.-1114; Meadows v. Western 
Union Telegraph Co., (Tex.Civ.App.) 
216 S.W. 211: 


59. Ala.—Western Union Tele- 
graph Co. v. Favish, 71 So. 183, 196 
Ala. 4. 

Ill.—Pfiester v. Western Union 
Telegraph Co., 118 N.H. 407, 282 Ill. 
69, Ann.Cas.1918D 738 [rey 203 Ill. 
App. 435]. 

Iowa.—Larsen v. Postal Telegraph 
Cable Co., 180 N.W. 8138, 150 Iowa 748. 

Ky.—Taylor v. Western Union Tele- 
graph Co., 123 S.W. 311, 136 Ky. 1. 

Minn.—Paton v. Great Northwest- 
ern Telegraph Co. of Canada, 170 N.W. 
511, 141 Minn. 430. 

Mo.—Reynolds v. Western Union 
Tel. Co., 81 Mo.App. 223. 

S.C.—Galloway v. Western Union 
Telegraph Co., 85 S.H. 309, 101 S.C. 


Tex.—Western Union Telegraph Co. 


[a] How message was addressed. 
—In an action against a telegraph 
company to recover damages for neg- 
ligent delay in the delivery of a tele- 
gram sent to plaintiffs, a copy of 
which as delivered was addressed to 
plaintiffs’ residence, the questions 
whether a paper shown a witness and 
alleged to be the original message, 
purporting to be addressed to plain- 
tiffs’ business address, was the orig- 
inal message, and how the same was 
addressed, were for the jury. West- 
ern Union Tel. Co. v. N. Lehman & 
Bro., 66 A. 266, 105 Md. 442. 


66. Ala.—Western Union 
graph Co. v. Hicks, 72 So. 356, 
Ala.-81; Western Union Tel. Co. v. 
Northcutt, 48 So. 553, 158 Ala. 539, 132 
Am.S.R. 38. 


Ark.—Western Unior Telegraph Co. 
v. Chilton, 140 S.W. 26, 100 Ark. 296. 


N.C.—Ellison v. Western Union 
Telegraph Co., 79 S.E. 277, 163 N.C. 5. 


S.C.—Poston v. Western Union 
Telegraph Co., 107 S.E. 516 [rev on 
other grounds 41 S.Ct. 598, 256 U.S. 
662, 65 L.Ed. 1157). 


Tex.—Western Union Tel. Co. v. 
Jones, 16 S.W. 1006, 81 Tex. 271. 


[a] Whether defendant had office 
at the place to which the message was 
addressed, or whether it was neces- 
sary to deliver the message to a con- 
necting line in order to reach its des- 
tination, is a question for the jury 
where the evidence is conflicting. 
Western Union Tel. Co. v. Jones, 16 
S.W. 1006, 81 Tex. 271. 


61. Cutts v. Western Union Tel. 
Co., 36 N.W. 627, 71 Wis. 46. 


62. Western Union Tel. Co. v. 
Housewright, 23 S.W. 824, 5 Tex.Civ. 
Appi ls 


63. Woodall v. Western Union 
Telegraph Co., 97 So. 830, 210 Ala. 265; 
Western Union Telegraph Co. v. 
Emerson, 49 So. 820, 161 Ala. 221; 
Western Union Telegraph Co. v. 
Burns, 51 So. 373, 164 Ala. 252; West- 
ern Union Telegraph Co. v. Morrison, 
74 So. 88, 15 Ala.App. 532 [aff 76 So. 
438, 200 Ala. 496]. 


[a] Thus it may be a question for 
the jury (1) whether the sender was 
an agent of plaintiff addressee (West- 
ern Union Telegraph Co. v. Emerson, 
49 So. 820, 161 Ala. 221) (2) or wheth- 
er the telegraph company’s agent who 
transcribed a message, presented on 
ordinary writing paper, to one of the 
company’s forms (Western Union 
Telegraph Co. v. Burns, 51 So. 373, 
164 Ala. 252), (3) his friend who took 
the message from plaintiff over the 
telephone (Woodall v. Western Union 
Telegraph Co., 97 So. 830, 210 Ala. 
265), (4) or another person who par- 
ticipated in sending the telegram 
(Western Union Telegraph Co. v. Mor- 
rison, 74 So. 88, 15 Ala.App. 532 [aff 
76 So. 438, 200 Ala. 496]), was, or act- 
ed as, the agent of plaintiff sender. 
(5) The authority of a person other 


a 
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or defendant*t may be a question for the jury and 


not a matter of law.*® 


Location of sendee at place of address. 
a telegraph company accepted a message for deliv- 
ery at a designated place which is not incorporated 
it would ordinarily be a question of fact for the jury 
to determine whether or not the sendee’s locus was 
in fact comprehended within the designated place 


than the addressee to receive a mes- 


sage addressed to the latter is a ques- 


tion for the jury. Glover v. Western 
Union Tel. Co., 59 S.B. 526, 78 S.C. 502. 


64. Brown v. Western Union Tele- 
graph Co., 86 S.E. 290, 169 N.C. 509; 
Western Union Tel. Co. v. Craven, 
(Tex.Civ.App.) 95 S.W. 633. 


65. Western Union Telegraph Co. 


‘vy. Burns, 51 So. 373, 164:Ala. 252. 


66. Western Union Telegraph Co. 
vy. Earnest, 73 So. 15, 197 Ala. 480. 


67. Western Union Telegraph Co. 
v. Earnest, supra. 


68. U.S.—Barnes v. Western Union 
Tel. Co., 120 F. 550; Beasley v. West- 
ern Union Tel. Co., 39 F. 181. 


Ala.—Western Union Telegraph Co. 
v. Holland, 66 So. 926, 11 Ala.App. 
510; Western Union Telegraph Co. 
v. Snell, 56 So. 854, 3 Ala.App. 263. 


Ark.—Western Union Telegraph Co. 
v. Ft. Smith Body Co., 3 S.W.(2d) 345, 


176 Ark. 495, 57 A.L.R. 39. 


Ill.— Beges v. Postal Telegraph- 
Cable Co., 101 N.E. 612, 258 Ill. 238 
{aff 176 Ill.App. 406]. 


Iowa.—Citizens’ Nat. Bank of Des 
Moines vy. Western Union Telegraph 
Co., 1389 N.W. 552, 159 Iowa 720, Ann. 
Cas.1915D 248; Seddon v. Western 
Union Telegraph Co., 126 N.W. 969, 
146 Iowa 743; Potter v. Western 
meee Tel. Co., 116 N.W. 130, 188 Lowa 


N.C.—Lawrence v. Western Union 
eee Co., 88 S.E. 226, 171 N.C. 


S.C.—Wall v. Western Union Tele- 
graph Co., 75 S.E. 690, 92 S.C. 449. 


Tex.—Western Union Tel. Co. v. Ed- 
sall, 63 Tex. 668; Western Union Tele- 
graph Co. v. Gauntt, (Civ.App.) 28 S. 
W.(2d) 207; Western Union Tele- 
graph Co. v. Douglass, (Civ.App.) 124 
S.W. 488 [aff 133 S.W. 877, 104 Tex. 
66]; Western Union Tel. Co..v. El- 
liott, 27 S.W. 219, 7 Tex.Civ.App. 482. 


Ont.—Stevenson v. Montreal Tel. 
Co., 16 U.C.Q.B. 530. 


[a] Evidence of negligence held 
sufficient for submission to jury.— 
Western Union Telegraph Co. vy. 
Hearn, 161 S.W. 1025, 110 Ark. 176, 
Ann.Cas.1915D 378; Potter v. Western 
Union Tel. Co., 116 N.W. 130, 138 Iowa 
406; Gibbs v. Western Union Tele- 
graph Co., 146 S.E. 209, 196 N.C. 516; 
Leigh v. Western Union Telegraph 
Co., 130 S.E. 728, 190 N.C. 700; Poe 
v. Western Union Telegraph Co., 76 S. 
FE. 81, 160 N.C. 315; Carswell v. West- 
ern Union Telegraph Co., 69 S.E. 782, 
LGN GC. 212) S2ULERAAL NESS 611 sWial- 
lis v. Western Union Tel. Co., 64 S.E. 
11, 150 N.C. 318; Leppard v. Western 
ES gn a Co., 70 S.E. 1004, 88 


69. U.S.—Box v. Postal Tel.-Cable 
Com 165 ce 13s, 91 CC ALT 2.029 ik 
A.N.S. 566; Beasley v. Western Union 
Tel. CO., 389) He LSh, 


Ala.—Western Union Telegraph Co. 
v. Louisell, 50 So. 87, 161 Ala, 231. 


Ark.—Western Union Telegraph Co, 
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by the common understanding of the people;°° but 
where the sendee’s locus was several miles removed 
| from the place designated in the address it must 
- be said, as a matter of law, that the sendee was not 
at the place of address,** 


[§ 253] (b) Negligence and Contributory Negli- 


gence. Whether defendant was negligent®* with re- 
gard to the transmission®® or delivery’? of a mes- 


Where 


ee 168 S.W. 1183, 113 Ark. 


Cal.—Hart v. Western Union Tel. 
Coys 4 PL 657. 


Tex.—Western Union Tel. Co:-v. 
Idsall, 63 Tex. 668; Mackay Teles 
graph-Cable Co. v. Erhard, (Civ.App.) 
264 S.W. 570; Western Union Tel. Co. 
v. McGown, 93 S.W. 710, 42 Tex.Civ. 
App. 565. 


[a] For example (1) whether a 
telegraph company was negligent in 
sending a death message as a day 
letter instead of as a regular message 
is for the jury. Western Union Tele- 
graph Co. v. Cowardin, 168 S.W. 1133, 
113 Ark. 160. (2) Whether a failure 
of the company to notify the sender 
of the message of its inability to 
transmit the same was negligence is a 
question for the jury. Faubion v. 
Western Union Tel. Co., 81 S.W. 56, 
386 Tex.Civ.App. 98. 


70. Ala.—Western Union  Tele- 
graph Co. v. Smith, 66 So. 578, 189 
Ala. 534; Western Union Telegraph 
Co. v. Boteler, 62 So. 821, 183 Ala. 457; 
Western Union Telegraph Co. v. Jack- 
son, 50 So. 316, 163 Ala. 9. 


Ark.—Western Union Telegraph Co. 
v. Cowardin, 168 S.W. 11338, 113 Ark. 
160; Louisiana & N. W. R. Co. v. 
Reeves, 128 S.W. 1051, 95 Ark. 214; 
Arkansas, ete., R. Co. v. Stroude, 100 
S.W. 760, 82 Ark. 117. 


Ga.—Western Union Tel. Co. v. Tim- 
mons, 20 S.E. 649, 93 Ga. 345. 


Iowa.—Potter v. Western Union Tel. 
Co., 116 N.W. 130, 138 Iowa 406; Hurl- 
burt v. Western Union Tel. Co., 98 N. 
W. 794, 123 Iowa 295. 


Ky.—Western Union Telegraph Co. 
v. Reed, 165 S.W. 656, 158 Ky. 552; 
Thomas v. Western Union Tel. Co., 
85. S.W. 760, 120 Ky. 194, 27.Ky.L. 
569; Postal Tel. Cable Co. v. Pratt, 
85 S.W. 225, 27 Ky.L. 430; Western 
Palon Tel. Co. v. Daniels, 15 Ky.L. 


N.C.—Gainey v. Western Union 
Telegraph Co., 86 S.E. 716, 170 N.C. 
7; Kernodle v. Western Union Tel. 
Co., 54 S.H. 423, 141 N.C. 4386; Lyne 
v. Western Union Tel, Co., 31 S.E. 
850, 123 N.C. 129. 


S.C.—Glover v. Western Union Tel. 
Co., 59 S.B. 526, 78 S.C. 502; Poulnot 
v. Western Union Tel. Co., 48 S.E. 622, 
69 S.C. 545. 


Tex.—Klopf v. Western Union Tel. 
Co., 101 S.W. 1072, 100 Tex. 540, 123 
Am.S.R. 831,’ 10 “L.R.A.N:S. © 498; 
Western Union Tel. Co. v. Cooper, 9 
S.W. 598, 71 Tex. 507, 10 Am.S.R. 772, 
1 L.R.A. 728; Western Union Tele- 
graph Co. v. Williams, (Civ.App.) 283 
S.W. 604; Western Union Telegraph 
Co. v. McCormick, (Civ.App.) 219 S.W. 
270; Evans v. Western Union Tel. 
Co., (Civ.App.) 56 S.W. 609; Thomp- 
son v. Western Union Tel. Co., 30 S.W. 
250, 10 Tex.Civ.App. 120; Western 
Union Tel. Co. v. De Jarles, 27 S.Ww. 
792, 8 Tex.Civ.App. 109. 


Utah.—Brown v. Western Union 
Tel. Co.,,21 P. 988, 6 Utah 219, 


[a] Whether company made rea- 
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sonable effort to deliver is for the 
jury. Medlin v. Western Union Tele- 
eraph Co., 86 S.E. 366, 169 N.C, 495. 


[b] Whether delivery was made 
with reasonable promptness is ordi- 
narily a question.of fact for the jury. 
Robinson v. Western Union Telegraph 
Co., 164 S.W. 363, 158 Ky. 68. 


[c] Whether company was guilty 
of unreasouable delay in the delivery 
of a message is for the jury. Western 
Union Telegraph Co. v. Boteler, 62 So. 
821, 183 Ala. 457. 


{d] Diligence.—It is for the jury 
to determine whether the company 
(1) exercised due (Western Union 
Telegraph Co. v. Hill, 50 So. 248, 163 
Ala. 18, 23 L.R.A.N.S. 648, 19 Ann. 
Cas. 1058), (2) proper (C. M. Mc- 
Mahen & Sons v. Western Union Tele- 
graph & Cable Co., 123 So. 76, 219 Ala. 
636, 63 A.L.R. 805), (3) ordinary 
(Western Union Telegraph Co. v. Mc- 
Mullin, 135 S.W. 909, 98 Ark. 347). (4) 
or reasonable (Western Union Tele- 
graph Co. v. Pope, 265 S.W. 964, 166 
Ark. 122) diligence, (5) or the dili- 
gence that a reasonably prudent per- 
son would have exercised under like 
circumstances (Western Union Tele- 
graph Co. v. Wilson, 133 S.W. 845, 97 
Ark. 198), (6) or should have exer- 
cised greater diligence than it did 
(Western Union Telegraph Co. v. Fur- 
low, 180 S.W. 502, 121 Ark. 244), in 
respect of delivery. 


[e] Messenger.—(1) In an action 
for negligent delay in delivery, wheth- 
er the telegraph company had suffi- 
cient messengers is for the jury. 
Lawrence v. Western Union Telegraph 
Co., 88° S.K. 226; 171 NC 2405 7) 
Evidence in an action for delay in de- 
livery held not to show the negligence 
of a messenger as a matter of law or 
so conclusively as to compel a ver- 
dict against defendant on this issue. 
Western Union Telegraph Co. v. Cobb, 
125 S.W. 311, 103 Tex. 183 [rev (Civ. 
App.) 118 S.W. 717]. 


[f] Use of telephone.—(1) Where 
the addressee of a message had a di- 
rect telephone connecting with one of 
defendant’s intermediate offices from 
which the message could not be sent 
by telegraph to its destination be- 
cause of a strike of the operator locat- 
ed there, whether it was defendant’s 
duty to forward the telegram from 
such intermediate point to the ad- 
dressee by telephone is for the jury. 
Mackorell Bros. v. Western Union 
Telegraph Co., 73 S.E. 359, 875, 90 S: 
C. 498. (2) Whether a _ telegraph 
company having a telephone in its 
office connecting with the addressee 
of an important message, received at 
night after the departure of its mes- 
sengers, exercised reasonable care in 
attempting to deliver the message 
through the telephone, or in deliver- 
ing it early the next morning, is for 
the jury. Western Union Telegraph 
Co. v. Price, 126 S.W. 1100, 137 Ky. 
758, 29 L.R.A.N.S. 836. 


[g] Whether failure to notify 
sender of inability to deliver the mes- 
sage is negligence is a question for 
the jury. estern Union Telegraph 
Co. v. Pope, 284 S.W. 788, 171 Ark. 
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§§ 253-254] 


sage, whether, in case the circumstances are such as 
to raise a presumption of negligence,*+ defendant 
has shown facts sufficient to rebut the presumption, 72 
and whether plaintiff, or a person for whose negli- 
gence he is responsible, was guilty of contributory 
negligence,’® are ordinarily questions of fact for the 
Jury. However, the delay in the delivery of a mes- 
sage may be of such short duration, under the cir- 
cumstances of the case, that the court should say, 
as a matter of law, that negligence cannot be in- 
ferred therefrom;’* the evidence in a particular 
case may be insufficient to warrant submission of 
the issue of contributory negligence?® and, on re- 
quest, the court should direct a verdict for defend- 
ant where there is evidence of contributory negli- 
gence which is undisputed and such that the minds 
of reasonable men could not differ in respect there- 
of7® or where defendant has introduced evidence 
‘sufficient to overcome a presumption of necligence 
and plaintiff has introduced no evidence tending to 
show negligence.77 


[§ 254] (c) Proximate Cause and Damages—aa. 
In General, Provided the evidence as to damages 
is sufficient for submission to the jury,7® and. sub- 


325; Western Union Tel. Co. v. Davis, 
(Tex.Civ.App.) 51 S.W. 258. 


[h] Evidence held sufficient for 


Telegraph Co., 


[a] 
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260, 46 L.R.A.N.S. 


Rule applied in 


P. 812, 73 Wash. 
41 
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ject to the applicable rule of law as to the proper 
measure of damages,’® it is ordinarily for the jury 
to determine plaintiff’s damages,8® whether defend- 
ant’s negligence was the proximate cause of the in- 
jury complained of*! and whether, after the discov- 
ery of defendant’s negligence, plaintiff might by the 
exercise of reasonable care and diligence have avoid- 
ed or lessened the resulting damages.$2 Even though 
defendant offers no evidence and the material facts 
are not in dispute, it is error to direct a verdict for 
plaintiff for the amount of his claim in the absence 
of evidence showing the proper amount of damages 
beyond the amount expended for sending the mes- 
sage;%3 but where the damages are proved by un- 


| disputed evidence and are liquidated, the court may 
| direct a verdict for plaintiff.§4 


Special damages. It may be a question for the 
jury whether defendant had notice of the nature and 


| importance of the message so as to justify a recov- 


ery of special damages,*® or whether the message 
itself was sufficient to charge the company with such 
notice;°® but where its character and importance 
clearly appear on the face of the message, the court 


Ga.—Western Union Telegraph Co. 
2. v. Ford, 70 S.E. 65, 8 Ga.App. 514. 


mental an- Ill.—Pfiester v. Western Union Tel- 


submission to jury.—Western Union 
Telegraph Co. v. Blake, 169 S.W. 240, 
118 Ark. 545, Ann.Cas.1916C 521; Gar- 
ner v. Western Union Telegraph Co., 
69 S.E. 510, 87 S.C. 316. 


71. See supra § 243. 


72. White v. Western Union Tel. 
Co., 14 F. 710, 5 McCrary 103; Hart 
v. Western Union Tel. Co., (Cal.) 4 
P. 657; Hoaglin v. Western Union 
Telegraph Co., 77 S.B. 417, 161 N.C. 
390; Hunter v. Western Union Tel. 
Co., 41 S.E. 796, 130 N.C. 602; West- 
‘ern Union Tel. Co. v. Edsall, 63 Tex. 
668; Western Union Tel. Co. v. 
Brown, (Tex.Civ.App.) 75 S.W. 359. 


[a] Directing verdict.—If there is 
more than a scintilla of evidence tend- 
ing to show that defendant exercised 
due care and diligence in regard to 
the delivery of a message, the court 
should not direct a verdict for plain- 
tiff. Hunter v. Western Union Tel. 
Co., 41 S.E. 796, 130 N.C. 602. 


73. Ark.—Western Union 
graph Co. v. Ft. Smith Body Co., 3 
S.W.(2d) 345, 176 Ark. 495, 57 A.L.R. 
89; Western Union Telegraph Co. v. 
Pope, 265 S.W. 964, 166 Ark. 122. 


Ga.— Manly Mfg. Co. v. Western 
Union Tel. Co., 31 S.E. 156, 105 Ga. 
235. 

Iowa.—Citizens’ Nat. Bank of Des 
Moines v. Western Union Telegraph 
Co., 139 N.W. 552, 159 Iowa 720, Ann. 
Cas.1915D 243; Hise v. Western Un- 
ion Tel. Co., 113 N.W. 819, 137 Iowa 
329; Garrett v. Western Union Tel. 
Co., 49 N.W. 88, 83 Iowa 257. 


'Ky.—Western Union Tel. 
Taylor, 112 S.W. 844. 


N.C.—Medlin v. Western Union Tel- 
egraph Co., 86 S.E. 366, 169 N.C. 495. 


Tele- 


Co. v. 


Tex.—Western Union Telegraph Co. | 


vy. Hicks, (Tex.Commn.App.) 265 S.W. 
381 [rev (Civ.App.) 253 S.W._ 565]; 
Western Union Telegraph Co. v. 
Stone, (Civ.App.) 283 S.W. 259; Mack- 
ay Telegraph-Cable Co. v. Bain, (Civ. 
App.) 163 S.W. 98; Western Union 
Tel. Co. v. Powell, 118 S.W. 226, 54 
Tex.Civ.App. 466. 


Wash.—Henry v. Western Union 


guish cases.—(1) Western Union Tel. 
Co. v. Adair, 22 So. 73, 115 Ala. 441; 
Western: Union Telegraph Co. v. Ev- 
ans, 156 S.W. 424, 108 Ark. 39; West- 
ern Union Tel. Co. v. Taylor, (Ky.) 
112 S.W. 844; Gibbs v. Western Un- 


‘ion Telegraph Co., 146 S.E. 209, 196 


N.C. 516; Mullinax v. Western Union 
Telegraph Co., 72 S.E. 588, 156 N.C. 
541; Doster v. Western Union Tel. 
Co., 57 S.E. 671, 77_S.C. 56; Western 
Union Tel. Co. v. Johnsey, 109 S.W. 
251, 49 Tex.Civ.App. 487; Western 
Union Tel. Co. v. Hardison, (Tex.Civ. 
App.) 101 S.W. 541; Western Union 
Tel. Co. v. Salter, (Tex.Civ.App.) 95 
S.W. 549. (2) The sufficiency of 
plaintiff's excuse for failing to take 
the first train after receipt of the 
message is ordinarily a question for 
the jury. Western Union Tel. Co. v. 
Bryson, 61 S.W. 548, 25 Tex.Civ.App. 
74. (8) Plaintiff held not contribu- 
torily negligent as a matter of law. 
Western Union Telegraph Co. v. Hice, 
(Tex.Civ.App.) 282 S.W. 923 [aff 
(Commn.App.) 288 S.W. 175]; West- 
ern Union Telegraph Co. v. Morgan, 
(Tex.Civ.App.) 219 S.W. 244, 


74. Weld v. Postal Telegraph Ca- 
ble Co., 103 N.E. 957, 210 N.Y. 59. 


75. Howard v. Western Union Tel- 
egraph Co., 87 S.E. 313, 170 N.C. 495. 


76. Western Union Telegraph Co. 
v. Ivy, 143 S.W. 1078, 102 Ark. 246. 


77. Western Union Tel. Co. v. El- 
liott, 115 S.W. 228, 181 Ky. 340, 22 
L.R.A.N.S. 761. 


78. Western Union Telegraph Co. 
v. Trinidad Bean & Elevator Co., 267 
P. 1068, 84 Colo. 93; Western Union 
Telegraph Co. v. Robertson Bros., 133 
S.W. 454, 68 Tex.Civ.App. 239. 


79. Western Union Tel. Co. v. N. 
Lehman & Bro., 66 A. 266, 105 Md. 
442. 


80. Salinger v. Western Union Tel- 
egraph Co., 126 N.W. 362, 147 Iowa 
484. 


gl. U.S.—Beasley v. Western Un- 
ion Tel. Co., 39 F. 181. 

Ark.—Western Union Telegraph Co. 
Mp Cowardin, 168 S.W. 1133, 113 Ark. 
60. 


egraph Co., 118 N.E. 407, 282 Ill. 69, 
oe 738 [rev 203 Ill.App. 


Iowa.—Garrett v. Western Union 
Tel. Co., 49 N.W. 88, 83 Iowa 257. 


Md.—Western Union Telegraph Co. 
ae F. Fish, Inc., 129 A. 14, 148 Md. 


S.C.—Dempsey v. Western Union 
Tel. Co., 58 S.E. 9, 77 S.C. 399; Toale 
v. Western Union Tel. Co., 57 S.E. 117, 
76 S.C. 248; Marsh v. Western Union 
Tel. Co., 438 S.H. 9538, 65 S.C. 430. 


82. Ill.—Pfiester v. Western Union 
Telegraph Co., 118 N.E. 407, 282 111. 
69, Ann.Cas.1$18D 738 [rev 203 Il. 
App. 435]. 


Md.—Western Union Telegraph Co. 
v. Victor G. Bloede Co., 96 A. 685, 127 
Md. 344. 


N.C.—Hocutt v. Western Union Tel. 
Co., 60 S.B. 980, 147 N.C. 186. 


S.C.—Clough v. Western Union Tel- 
egraph Co., 83 S.E. 916, 99 S.C. 484; 
Cloy v. Western Union Tel. Co., 58 
S.E. 972, 78 S.-C. 109; Dempsey « v. 
Western Union Tel. Co., 58 S.E. 9, 77 
S.C. 399. 


Tex.—Parish v. Western Union Tel- 
egraph Co., (Civ.App.) 8 S.W.(2d) 544. 


83. Lipman Mfg. Co. v. Western 
Union Telegraph Co., 93 Pa.Super. 
128. 


84 American Express Co. v. Post- 
al Telegraph-Cable Co. of Nebraska, 
151 N.W. 240, 97 Neb. 701. 


85. Fererro v. Western Union Tel. 
Co., 9 App.D.C. 455, 35 L.R.A. 548; 
Western Union Tel. Co. v. Merritt, 46 
So. 1024, 55 Fla. 462, 127 Am.S.R. 169; 
Postal Telegraph-Cable Co. v. Louis- 
ville Cotton Oil Co., 122 S.W. 852, 125 
S.W. 266, 136 Ky. 843. 


86. Wallingford v. Western Union 
Tel. Co., S.E. 448, 629, 60 S.C. 
201. 


[a] wo messages considered to- 
gether may be suflicient to make the 
issue of notice one for the jury. 
Western Union Telegraph Co. v. Free- 
man, 180 S.W. 7438, 121 Ark. 124. 
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may so hold, as a matter of law, and refuse to submit 
the question of notice to the jury.§* 


Exemplary damages. Where exemplary or puni- 
tive damages are claimed it is frequently a question 
for the jury whether defendant’s conduct was of 
the gross, wanton, or willful character essential to 
a recovery of such damages®® and in such ease it is 
proper for the court to refuse to grant a nonsuit,®® 
direct a verdict for defendant,®® or set aside a ver- 
dict;°t but where there is uncontradicted evidence 
that defendant’s conduct was not of the character 
requisite to liability for punitive damages, the court 
may properly refuse to submit the question to the 
jury.°2 Whether the company has ratified a willful 
act so as to lay itself open to punitive damages is 
usually a question for the jury,®* but evidence may 
be so clear and uncontradicted that the court may 
say there has not been a ratification.°* 


[§ 255] bb. In Mental Anguish Cases. Provided 
the evidence bearing on the matters hereinafter men- 
tioned is sufficient to warrant its submission to the 


87. Western Union Tel. Co. v. May, J v. Hanley, 107 S.W. 1168, 85 Ark. 263. 


Ky.—wWestern Union Tel. 
Caldwell,'102 S.W. 840, 126 Ky. 42, 31 
Ky.L. 497, 12 L.R.A.N.S.: 748. 


27 S.W. 760, 8 Tex.Civ.App. 176. 


88. Western Union Tel. Co. v. Cun- 
ningham, 14 So. 579, 99 Ala. 314; 
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“jury,®® and it is conflicting or different conclusions 


might reasonably be drawn therefrom,®® it is for the 
jury, in an action to recover damages for mental 
anguish, to determine whether plaintiff suffered men- 


tal anguish®? as a proximate result of defendant’s- 


negligence®’ and whether plaintiff failed to exercise 
reasonable care to avoid the consequences of defend- 


_ ant’s negligence and to minimize the resulting men- 
tal suffering.®® Also, subject to the foregoing qual- 


ifications,! in, the ease of a message announcing the 


- serious illness, death, or burial of a relative, it is a 
question for the jury whether, had the message been 
| duly transmitted and delivered, plaintiff could and 
: would have gone? and arrived in time,’ and whether 
| he was prevented by defendant’s negligence from 
| attending the funeral;* and, in the case of a mes- 
| sage summoning a physician, it is a question for 
| the jury whether the physician could have arrived 
in time® or on a certain train® if the message had~ 
| been transmitted and delivered promptly or within 
| a reasonable time. 
| to determine the amount of damages to be awarded 


It is the province of the jury 


Ky.L. 497, 12 L.R.A.N.S. 748. 


N.C.—Mullinax v. Western Union 


Comey. 
Peleet sels Gos. T2482 583,16 VNC 


Western Union Telegraph Co. v. Bak- 


er, 69 So. 246, 14 Ala.App. 208 [rev | sraph Co., 146 S.E. 209, 196 N.C. 516; 


on other grounds 70 So. 633]; Paton 
v. Great Northwestern Telegraph Co. 
of Canada, 170 N.W. 511, 141 Minn. 
430; Postal Telegraph Cable Co. v. 
Christian, 59 So. 933, 102 Miss. 845; 
Postal Telegraph-Cable Co. v. Ross, 
(Miss.) 71 So. 904; Hamilton v. West- 
ern Union Telegraph Co., 80 S.E. 706, 
96 S.C. 358; Trapp v. Western Union 
Telegraph Co., 75 S.E. 210, 92 S.C. 
214; Wilhelm v. Western Union Tele- 
graph Co., 73 S.E. 865, 90 S.C. 536; 
Busbee v. Western Union Telegraph 
Co., 72 S.E. 499, 89 S.C. 567; Ogilvie 
v. Western Union Telegraph Co., 64 
Sik. 860, 83 S.C. 8, 137 Am:S.R. 790; 
Mims v. Western Union Tel. Co., 64 
S.E. 236, 82 S.C. 247; Glover v. West- 
ern Union Tel. Co., 59 S.E. 526, ‘78 
S.C. 502; Marsh vy. Western Union 
Tel. Co., 43 S.H. 953, 65 S.C. 430. See 
Western Union Telegraph Co. v. 
Teague, 78 So. 610, 117 Miss. 401 (dis- 
cussing the question). 


[a] Evidence respecting punitive 
damages held sufficient for submis- 
sion to jury.—Paton v. Great North- 
western Telegraph Co. of Canada, 170 
N.W. 511, 141 Minn. 4380; Williams v. 
Western Union Telegraph Co., 136 8. 
E. 218, 188 S.C. 281; Glenn v. West- 
ern Union Telegraph Co., 65 S.E. 1024, 
84 S.C. 155; Bolton v. Western Union 
Telegraph Co., 65 S.E. 937, 84 S.C. 67; 
Mims v. Western Union Tel. Co., 64 
S.E. 236, 82 S.C. 247; Balderston v. 
Western Union Tel. Co., 60 S.E. 435, 79 
S:@s 160. 


89. Trapp v. Western Union Tele- 
graph Co., 75 S.E. 210, 92 S.C. 214. 
90. Bethea v. Western Union Tele- 
graph Co., 78 S.E. 742, 95 S.C. 166. 
91. Trapp v. Western Union Tele- 
graph Co., 75 S.E. 210, 92 S.C. 214, 
92. Lewis v. Western Union Tele- 
graph Co., 65 S.H. 941, 84 S.C. 54. 
93. Marlatt v. Western Union Tel- 
egraph Co., 167 N.W. 263, 167 Wis. 176. 
94, Marlatt v. Western Union Tel- 
egraph Co., supra. 
95. Ark.—Western Union Tel. Co. 


'N.C.—Gibbs v. Western Union Tele- 


Butler v. Western Union Telegraph 
Co., 101 S.B. 87, 178 N.C. 544; Pier- 
son v. Western Union Telegraph Co., 
64 S.E..577, 150 N.C. 559; Gerock v. 
Western Union Tel. Co., 54 S.E. 782, 
142 N.C. 22. : 


S.C.—Busbee v. Western Union Tel- 
egraph Co., 72 S.B.-499, 89 S.C. 567. 


Tex.—Western Union Tel, Co. v. 
Pome a 106 S.W. 698, 48 Tex.Civ. App. 


96. Western Union Tel. Co. v. Mer- 
rill, 39 So. 121, 144 Ala. 618, 113 Am. 
S.R. 66; Wiggs v. Southwestern Tel., 
etc., Co., (Tex.Civ.App.) 110 S.W. 179; 
Western Union Tel. Co. v. House- 
wright, 23 S.W. 824, 5 Tex.Civ.App. 1. 


97. Western Union Tel. Co. v. Ben- 
son, 48 So. 712, 159 Ala. 254; Western 
Union-Tel. Co. v. Merrill, 39 So. 121, 
144 Ala. 618, 113 Am.S.R. 66; West- 
ern Union Telegraph Co. v. Bennett, 
57 So. 87, 3 Ala.App. 275; Busbee v. 
Western Union Telegraph Co., 72 S. 
BH. 499, 89 S.C. 567; Johnston v. West- 
ern Union Telegraph Co., (Tex.Civ. 
App.) 167 S.W. 272 [aff (Commn.App.) 
210 S.W. 516]; Western Union Tel. 
Co. v. Blair, 1138 S.W. 164, 51 Tex.Civ. 
App. 427. 


[a]. Not matter of law.—In an ac- 
tion for failure to deliver a message 
advising plaintiff that yellow fever 
was prevalent in a town to which he 
was going, it cannot be said, as a mat- 
ter of law, that one of ordinary firm- 
ness, intelligence, and courage would 
not have suffered mental anguish by 
having to remain in a community in 
which the disease had appeared. 
Western Union Telegraph Co. v. Rich, 
126 S.W. 686, 59 Tex.Civ.App. 395. 


98. U.S.—Beasley v. Western Un- 
ion Tel. Co., 39 F. 181. 


Ala.—Western Union Telegraph Co. 
v. Swindle, 94 So. 288, 208 Ala. 303; 
Western Union Tel. Co. v. Merrill, 
ae So. 121, 144 Ala. 618, 113 Am.S.R. 


Ky.—Western Union Teli sCoy we 


i 


S.C.—Bolton v. Western Union Tel- 
egraph Co., 65- S:B. 93%. 8405:Con645 
Willis v. Western Union Tel. Co., 48 
S.E. 538, 69 S.C. 531, 104 Am.S.R. 828. 


Tex.—Wiggs v. Southwestern Tel., 
etc., Co., (Civ.App.) 110 S.W. 179. 


99. Cobb v. Western Union Tele- 
graph Co., 67 S.E. 549, 85 S.C. 430; 
Dempsey v. Western Union Tel. Co., 
58 S.E. 9, 77. S.C. 399; Willis v. West- 
ern Union Tel. Co., 53 S.E. 639, 73 S. 
C. 379; Western Union Tel. Co. v. 
ra 109 S.W. 251, 49 Tex.Civ.App. 


1. See supra text and notes 95, 96. 


2. Western Union Telegraph Co. v. 
Robbins, 56 So. 879, 3 Ala.App. 234; 
Western Union Telegraph Co, v. 


Baltz, 299 S.W. 877, 175 Ark. 167; 
Roberts v. Western Union Tel. Co., 
56 S.E. 960, 76 S.C. 275; Western — 


Union Tel. Co. v. Ridenour, 80 S.W. 
1030, 35 Tex.Civ.App. 574; Western 
Union Tel. Co. v. May, 27 S.W. 760, 8 
Tex.Civ.App. 176. 


3. Beasley v. Western Union Tel. 
Co., 39 F. 181; Western Union Tel. 
Co. v. Thomas, 96 So. 873, 209 Ala. 
657; Western Union Telegraph Co. v. 
Smith, 66 So. 578, 189 Ala. 534; West- 
ern Union Tel. Co. v. Merrill, 39 So. 
121, 144 Ala. 618, 113 Am.S.R. 66; 
Weeks v. Western Union Telegraph 
Co., 86 S.E. 631, 169 N.C. 702; Pierson 
v. Western Union Telegraph Co., 64 
S.B. 577, 150 N.C. 559; Western Union 
Telegraph Co. v. Forest, (Tex.Civ. 
App.) 177 S.W. 204; Wiggs v. South- 
western Tel. Co., (Tex.Civ.App,) 110 
S.W. 179. 


4. Western Union Telegraph Co. 
v. Hawkins, 70 So. 12, 14 Ala.App. 
295; Seddon v. Western Union Tele- 
graph Co., 126 N.W. 969, 146 Iowa 743. 


[a] Court is unwilline to say, as 
matter of law, that plaintiff was not 
prevented by defendant’s negligence 
from attending. Western Union 
Telegraph Co. v. Hawkins, 70 So. 12, 
14 Ala.App. 295. 


5. Western Union Tel. 
Haley, 39 So. 386, 143 Ala. 586. 


6. Western Union Telegraph Co: 


Cop w. 


Caldwell, 102 S.W. 840, 126 Ky. 42, 31 |v. Griffith, 50 So. 91, 161 Ala. 241, 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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for mental anguish.7 


[§ 256] (d) Stipulations or Regulations Affecting 
Liability. In some jurisdictions the reasonableness 
of a rule or regulation of the company, or of a stip- 
ulation in the contract of transmission, is regarded 
as a question for the court;® but in other jurisdic- 
tions the reasonableness of a regulation as to office 
hours is held to be a question for the jury® or is 
stated to be often a mixed question of law and 
faet;*® and it has been held that whether a stipu- 
lation limiting the time for presenting claims would 
be unreasonable in its application to the facts and 
circumstances of a particular case is a question for 
the jury.1t It is a question for the jury, where the 
evidence is conflicting, whether particular regula- 
tions were ever established!? and what such regula- 
tions in fact were;1* whether a certain stipulation 
was contained in the contract of transmission!‘ and 
plaintiff had knowledge thereof1® or assented there- 
to;+® whether defendant by its conduct waived a 
rule, regulation, or stipulation;17 whether, where 
the word “day” was written across the stipulations 
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of a night blank, the message should, with regard 
to stipulations, be considered as a night or as a day 
message ;** and, where the evidence tends to show a 
special agreement as to the time of delivery, wheth- 
er defendant’s ordinary regulations as to office hours 
should apply.t® Also, it may be for the jury to 
determine whether plaintiff did in fact present his 
claim within the time stipulated;?° but it is held 
that where plaintiff’s evidence fails to show a com- 
pliance with, or waiver of, the stipulation, it is. 
proper for the court to grant a nonsuit.21 Where 
it is sought to hold the company liable for gross neg- 
ligence in respect of an unrepeated interstate mes- 
sage, notwithstanding a contract regulation limiting 
liability as to unrepeated messages,?? it is for the 
jury to draw the proper inference as to the degree: 
of the company’s care or diligence,?? even though 
the facts are without dispute.?* 


[§ 257] b. Instructions. The instructions of the: 
court should state the law of the case fully?® and 
correctly.2* Further, the instructions should conform: 


Western Union Tel. Co. v. N. Lehman: 


7. <Albrook v. Western Union Tel. 
Co., 150 N.W. 75, 169 Iowa 412; Gibbs 
v. Western Union Telegraph Co., 146 
S.E. 209, 196 N.C. 516; Gainey v. 
Western Union Telegraph Co., 86 S.E, 
716, 170 N.C. 7; Western Union Tele- 


graph Co. v. McCormick, (Tex.Civ. 
App.) 219 S.W. 270; Western Union 
Telegraph Co. v. Vance, (Tex.Civ. 


App.) 151 S.W. 904. 


8. Western Union Tel. Co. v. Ford, 
92 S.W. 528, 77 Ark. 531; Western Un- 
ion Tel. Co. v. Love Banks Co., 83 S,W. 
949, 73 Ark. 205; Western Union Tel- 
egraph Co. v. Brasher, 124 S.W. 788, 
136 Ky. 485; Western Union Tel. Co. 
Wee scott. 870 2S. 289) 20 ~ Koy. ds) 95's 
Western Union Tel. Co. v. Crider, 54 
S.W. 963, 107 Ky. 600, 21 Ky.L. 1336; 
Heimann v. Western Union Tel. Co., 
16 N.W. 32, 57 Wis. 562. 


9. Brown v. Western Union Tel. 
Co., 21 P. 988, 6 Utah 219. 


10. Jordan v. Western Union Tele- 
graph Co., 72 So. 339, 197 Ala. 28. 


11. Western Union Telegraph Co. 
v. Cates, (Tex.Civ.App.) 282 S.W. 661 
[rev on other grounds (Commn.App.) 
291 S.W,. 193]; Western Union Tele- 
graph Co. v. Timmons, (Tex.Civ.App.) 
136 S.W. 1169; Western Union Tel. 
Co. v. Phillips, 21 S.W. 638, 30 S.W. 
494, 2 Tex.Civ.App. 608. 


12. Western Union Tel. Co. v. Love 
Banks Co., 83 S.W. 949, 73 Ark. 205; 
Western Union Tel. Co. v. Crider, 54 
S.W. 963, 107 Ky. 600, 21 Ky.L. 1336. 


13. Western Union Tel. Co. v. 
Love Banks Co., 83 S.W. 949, 73 Ark. 
205. 

14. Western Union Telegraph Co. 
v. Royal, 74 So. 94, 15 Ala.App. 546 
[cert den 74 $9. 1006, 199 Ala. 703]. 


15. Webbe v. Western Union Tel. 
Co., 48 N.E. 670, 169 111. 610, 61 Am.S. 
R. 207; Dettis v. Western Union Tel- 
egraph Co., 170 N.W. 334, 141 Minn. 
361. 

16. Beggs v. Postal Telegraph-Ca- 
ple Co., 101 N-E. 612, 258 Ill. 238 [aff 
176 Ill.App. 406]; Webbe v. Western 
Union Tel. Co., 48 N.E. 670, 169 Il. 
610, 61 Am.S.R. 207; Western Union 
Tel. Co. v. De Golyer, 27 Ill.App. 489; 
Dettis v. Western Union Telegraph 
Co., 170 N.W. 334, 141 Minn. 361. 


17. Ala—wWestern Union Tele- 
graph Co. v. Hill, 50 So. 248, 163 Ala. 
18, 23 L.R.A.N.S. 648, 19 Ann.Cas. 
1058; Western Union Telegraph Co. 


v. Sledge, 62 So. 390, 7 Ala.App. 650. 


Ga.—Western Union Tel. Co. v. 
Hines, 23 S.H. 845, 96 Ga. 688, 51 Am. 
S.R. 159. 


Mass.—Wheelock vy. Postal Tel. Ca- 
ble Co., 83 N.E. 313, 197 Mass. 119, 14 
Ann.Cas. 188. 


Pa.—Western Union Tel. Co. v. 
Stevenson, 18 A. 441, 128 Pa. 442, 15 
Am.S.R. 687, 5 L.R.A. 515. 


S.C.—Robertson vy. Western Union 
Telegraph: (Co; 7281S... 977%, 95:.'S:C. 
356; Smith v. Western Union Tel. Co., 
58 S.E. 6, 77 S.C. 378, 12 Ann.Cas. 654. 


Tex.—Western Union Telegraph Co. 
v. Timmons, 125 S.W. 376, 59 Tex.Civ. 
App. 146. 


See Western Union Telegraph Co. 
v. Pope, 284 S.W. 783, 171 Ark. 325 
(whether the company accepted a 
message with an agreement for de- 
livery outside free delivery limits is 
a question for the jury where there is 
some evidence of an acceptance with 
such agreement). 


[a] Rule should not be treated as 
partially abrogated, as matter of law, 
where there is a conflict in the testi- 
mony. Western Union Telegraph Co. 
v. Gillis, 117 S.W. 749, 89 Ark. 483, 
131 Am.S.R. 115. 

18. Western Union Tel. Co. v. 
Piner, 29 S.W. 66, 9 Tex.Civ.App. 152. 

19. Western Union Tel. Co. v. 
Shaw, 77:S.W. .483, 33 Tex.Civ.App. 
395. 

20. Johnson v..Western Union Tel- 
egraph Co., 108 So. 578, 214 Ala. 577; 
Western Union Telegraph Co. v. Bra- 
zier, 65 So. 95, 10 Ala.App. 308; West- 
ern Union Tel. Co. v. De Golyer, 27 Ill. 
App. 489. 

21. Polhill v. Postal-Telegraph-Ca- 
ble Co., 85 S.E. 936, 16 Ga.App. 601. 


22. Limitation of liability for un- 
repeated messages generally see su- 
pra §§ 203-206. 

23. Ex parte Priester, 102 So. 376, 
212 Ala. 271 [rev 102 So. 372, 20 Ala. 
App. 388]; Frederick v. Western Un- 
jon Telegraph Co., 179 N.W. 934, 189 
Iowa 1338. 

24. Ex parte Priester, 102 So. 376, 
212 Ala. 271 [rev 102 So. 372, 20 Ala. 
App. 388]. 

25. Western Union Telegraph Co. 
vy. Ryan, 90 So. 793, 206 Ala, 511; 


& Bro., 66 A. 266, 105 Md. 442; Hinson 
v. Postal Tel. Cable Co., 43 S.E. 945, 
132 N.C. 460; Thompson v. Western. 
Union Tel. Co; 11° Sik: 269, 106 Nez 
549; Western Union Telegraph Co. v.. 
Erwin, (Tex.Civ.App.) 147 S.W. 607; 
Western Union Tel. Co. v. Stubbs, 94 
S.W. 1083, 43 Tex.Civ.App. 132. 


[a] Instructions held sufficient.—.- 
Gibbs v. Western Union Telegraph 
Co., 146 S.E. 209, 196 N.C. 516; Med- 
lin v. Western Union Telegraph Co.,. 
86 S.E. 366, 169 N.C. 495; Sherrill v. 
Western Union Telegraph Co., 71 S.E. 
330, 155 N.C. 250 (on the question of 
damages); Western Union Tel. Co. v. 
Powell, 118 S.W. 226, 54 Tex.Civ.App. 
466 (as to contributory negligence). 


26. Ala.—Western Union Tel. Co.. 
v. Benson, 48 So. 712, 159 Ala. 254. 


Ky.—Western Union Tel. Co. vw. 
Scott, 87: °S.W. -289,. 27 “Kyl. (975 
Western Union Tel. Co. v. Herning,. 
71 S.W. 642, 24 Ky.L. 1433. 


N.C.—Hoaglin v. Western Union 
Telegraph Co., 77 S.E. 417, 161 N.C.. 
390. 


S.C.—Jones v. Western Union Tele-- 
graph Co., 85 S.E. 370, 101 S.C. 181,. 
Ann.Cas.1917C 543; Painter v. West- 
ern Union Telegraph Co., 84 S.E. 293, 
100 S.C. 65. 


Tex.—Western Union Telegraph Co. 
v. Coleman, (Civ.App.) 284 S.W. 279;. 
Western Union Telegraph Co. v. Mc- 
Cormick, (Civ.App.) 219 S.W. 270; 
Western Union Telegraph Co. v. 
Kersten, (Civ.App.) 161 S.W. 369,. 
1091; Western Union Telegraph Co. 
v. Timmons, 125 S.W. 376, 59 Tex.Civ. 
App. 146; Western Union Tel. Co. v.. 
McDonald, 95 S.W. 691, 42 Tex.Civ. 
App. 229. 


[a] Burden of proof.—An instruc- 
tion is erroneous which places the 
burden of proof on the wrong party. 
Dehougne v. Western Union Tel. Co.,. 
(Tex.Civ.App.) 84 S.W. 1066; West- 
ern Union Tel. Co. v. Smith, (Tex.Civ. 
App.) 26 S.W. 216; Western Union. 
Tel. Co. v. Bennett, 21 S.W. 699, 1 Tex.. 
Civ.App. 558. 


{b] Particular instructions con- 
strued as: (1) Essentially a charge. 
on the measure of damages. West- 
ern Union Telegraph Co. v. Gilliland, 
130 S.W. 212, 61 Tex.Civ.App. 185. (2) 
Not making defendant an insurer, of ° 
the transmission and delivery of the 
message. Western Union Telegrapb: 
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to the issues2? and the evidence,?* and not be argu- 
mentative,2® ambiguous,?° contradictory,*! eonfus- 
ing,®? or misleading,®* or invade the province of the 
Likewise, requested instructions may and 
should be refused where they are objectionable un- 
der, or fail to meet the requirements of, the foregoing 


jury.** 


Co. v. Gilliland, supra. (3) Imposing 
on the company no higher degree of 
care than ordinary care. Western 
Union Telegraph Co. v. Guinn, 130 
S.W. 616, 61 Tex.Civ.App. 177. (4) 
‘Not imposing on_ the company any 
higher degree of diligence than ordi- 
nary diligence. Western Union Tele- 
graph Co. v. Gilliland, supra. 


[c] Instructions held correct or 
not erroneous.—Middleton v. Western 
Union Telegraph Co., 72 So. 548, 197 
Ala. 243; Western Union Telegranh 
Co. v. Hill, 50 So. 248, 163 Ala. 18, 23 
L.R.A.N.S. 648, 19 Ann.Cas. 1058; 
Western Union Telegraph Co. v. Ft. 
Smith Body Co., 3 S.W.(2d) 345, 176 
Ark. 495, 57 A.L.R. 39; Western Un- 
ion Telegraph Co. v. Chilton, 140 S. 
W. 26, 100 Ark. 296; Seddon v. West- 
ern Union Telegraph Co., 126 N.W. 
969, 146 Iowa 7438; Gainey v. Western 
Union Telegraph Co., 86 S.E. 716, 170 
N.C. 7; Shaw v. Western Union Tele- 

raph Co., 66 S.E. 668, 151 N.C. 638; 
he v. Western Union Telegraph Co., 
90 S.E. 155, 105 S.C. 487; Dempsey v. 
Western Union Telegraph Co., 75 S.E. 
977, 92 S.C. 577; Western Union Tel- 
egraph Co. v. Gest, (Tex.Civ.Anpp.) 
172 S.W. 183; Western Union Tele- 
graph Co. v. McFarlane, (Tex.Civ. 
App.) 161 S.W. 57; Western Union 
Telegraph Co. y. Simmons, (Tex.Civ. 
App.) 132 S.W. 960; Western Union 
Telegraph Co. v. Mack, 128 S.W. 921, 
60 Tex.Civ.App. 644; Western Union 
Telegraph Co. v. Timmons, 125 S.W. 
376, 59 Tex.Civ.App. -146. 


27. Western Union Tel. Co. v. Mc- 
Nair, 23 So. 801, 120 Ala. 99; Western 
Union Tel. Co. v. Daniels, 15 Ky.L. 
813; Western Union Tel. Co. v. Mor- 
gan, 45 So. 427, 92 Miss. 108; "West- 
ern Union Tel. Co. v. Bowen, 81 S.W. 
27, 97 Tex, 621 [rev (Civ.App.) 76 S. 
W. 613]; Western Union Telegraph 
Co. v. Goodson, (Tex.Civ.App.) 202 S. 
W. 766; Western Union Telegraph 
Co. v. Cathey, (Tex.Civ.App.) 166 S. 
W. 714; Seffel v. Western Union Tel. 
Co., (Tex.Civ.App.) 65 S.W. 897; 
Western Union Tel. Co. v. Norton, 
(Tex.Civ.Apv.) 62 S.W. 1081; West- 
‘ern Union Tel. Co. v. Cocke, (Tex.Civ. 
App.) 22 S.W. 1005. 


[a] Where nonsuit has been grant- 
ed. as to the first of two causes of ac- 
tion, it is error to submit issues 
which are not confined to the second 
‘cause of action. Hulin v. Western 
Union Telegraph Co., 109 S.E. 372, 182 
N.C. 541. 


[b] Instructions held properly to 
limit: (1) Plaintiff's right of recov- 
ery, under the allegations of his 
pleadings, to a recovery for a breach 
of a special contract for immediate 
transmission and delivery of the mes- 
sage. Starkey v. Western Union 
Telegraph Co., 115 S.W. 853, 53 Tex. 
‘Civ.App. 333. (2) A defense to the 
facts specially pleaded by defendant. 
Western Union Telegraph Co. v. Ben- 
nett, 124 S.W. 151, 58 Tex.Civ.App. 60. 


{c] Instructions held sufficient to 
present contentions of parties.—Ki- 
vett v. Western Union Telegraph Co., 
72 S.E. 388, 156 N.C. 296. 


28. Western Union Tel. Co. v. Mc- 
Nair, 23 So. 801, 120 Ala. 99; West- 
ern Union Tel. Co. v. Daniels, 15 Ky. 
L. 8138; Landry v. Western Union 
Tel. Co., 113 S.W. 10,102 Tex. 67; 
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Mackay Telegraph-Cable Co. v. Bain, 
(Tex.Civ.App.) 163 S.W. 98; Western 
Union Tel. Co. v. Ayres, 93 S.W. 199; 
41 Tex.Civ.App. 627; Western Union 
Tel. Co. v. Newnum, (Tex.Civ.App.) 
78 S.W. 700; Western Union Tel. Co. 
v. Norton, (Tex.Civ.App.) 62 S.W. 
1081; Western Union Tel. Co. v. Red- 
inger, 54 S.W. 417, 22. Tex.Civ.App. 
362; Western Union Tel. Co. ™% 
Thompson, 45 S.W. 429, 18 Tex.Civ. 
App. 609; Western Union Tel. Co. v. 
Drake, (Tex.Civ.Apv.) 29 S.W. 919; 
Western Union Tel. Co. v. House- 
wright, 5 Tex.Civ.App. 1, 23 S.W. 824; 
Cutts v. Western Union Tel. Co., 36 
N.W. 627, 71 Wis. 46. 


[a] Instructions held proper or 


‘sufficient in view of evidence.—W est- 


ern Union Telegraph Co. v. Louissell, 
66 So. 839, 11 Ala.App. 563 [appeal 
den 67 So, 1019, 191 Ala. 665]; West- 
ern Union Telegraph Co. v. Bicker- 
staff, 188 S.W. 997, 100 Ark. 1, Ann. 
Cas.J913B 242; Western Union Tele- 
graph Co. v. Reed, 165 S.W. 656, 158 
Ky. 552; Western Union Telegraph 
Co. v. Gorman & Wilson, (Tex.Civ. 
App.) 174 S.W. 925; Western Union 
Telegraph Co. v. Wilson, (Tex.Civ. 
Apnv.) 152 S.W. 1169 [aff 194 S.W. 
385]; Western Union Telegraph Co. 
v. Harris, (Tex.Civ.App.) 132 S.w. 
876 [aff 148 S.W. 284, 105 Tex. 320]. 


29. Postal Tel. Cable Co. y. Lath- 
rov, 23 N.E. 583, 131 Tll. 575, 19 Am. 
S.R. 55, 7 L.R.A. 474. 


SO. Western Union Tel. 
Hope, 11 Ill.App. 289. 


31. Thompson v. Western Union 
Tel. Co.,° 11'S... 269, 106 N.C. 549: 
Postal Telegraph-Cable Co. of Texas 
v. S. A. Pace Grocery Co., (Tex.Civ. 
App.) 126 S.W. 1172. 


[a] Instructions held not conflict- 
-—Western Union Telegraph Co. v. 
gormen & Wilson, (Tex.Civ.App.) 174 


$2. Western Union Telegraph Co. 
v. Benson, 48 So. 712, 159 Ala, 254; 
Thompson v. Western Union Tel. Co., 
11 S.E. 269, 106 N.C. 549. 


[a] Instruction held sufficiently 
plain.—Medlin vy. Western Union el- 
egraph Co., 86 S.E. 366, 169 N.C. 495. 


83. Western Union Telegraph Co. 
v. Holland, 66 So. 926, 11 Ala.App. 
510; Western Union Tel. Co. v. Hope, 
11 Tll.App. 289; Western Union Tel. 
Co. v. Harvey, 74 P. 250, 67 Kan. 729; 
Western Union Tel. Co. v. McNairy. 
78 S.W. 969, 34 Tex.Civ.App. 389; 
Mitchell v. Western Union Tel. Co., 
33 S.W. 1016, 12 Tex.Civ.App. 262. 


[a] Instructions held not mis- 
leading.—Markley v. Western Union 
Telegraph Co., 141 N.W. 443, 159 Iowa 
557; Bolton v. Western Union Tele- 
graph Co;,;°65 S.Ey 937, 84 S:c.. 67; 
Western Union Telegraph Co, v. Mc- 
Farlane, (Tex.Civ.App.) 161 S.W. 57. 


34 Western Union Telegraph Co. 
v. Favish, 71 So. 188, 196 Ala. 4; 
Western Union Tel. Co. v. Hope, 11 
ll. App. 289; Kernodle v. Western 


Co. Vv. 


‘Union Tel. Co., 54 S.H. 428, 141 N.C. 


436; Sherrill v. Western Union Tel. 
Co., 21 S.E. 429, 116 N.C. 655; West- 
ern Union Tel. Co. v. Cooper, 9 S.W. 
598, 7T1-Tex., 50%, £02 Am SiR: 772, dik, 
R.A. 728; Reed v. Western Union Tel. 
Co., T1 S.W. 389, 31 Tex.Civ.App. 116; 
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rules,?> as where they ignore a part of the applica- 
ble law by omitting an essential qualification,*® con- 
tain an erroneous statement of law,?7 ignore a duty 
of the company,?® unduly limit the right of recov- 
ery,?® relate to matters not in issue*® or in evl- 
dence,*! ignore matters in issue*? or in evidence,** 


Mitchell v. Western Union Tel. Co., 
33 S.W. 1016, 12 Tex.Civ.App. 262; 
Western Union Tel. Co. v. Cocke, 
(Tex.Civ.App.) 22 S.W. 1005. 


{a] Instructions held not objec- 
tionable as being on the weight of 
evidence. Western Union Tel. Co. v. 
Sweetman, 47 S.W. 676, 19 Tex.Civ. 
App. 435; Houston, etce., R. Co. v. 
Granberry, 40 S.W. 1062, 16 Tex.Civ. 
App. 391; Southwestern Tel., etc., Co. 
v. Dale, (Tex.Civ.App.) 27 S.W. 1059. 


ays See infra text and notes 25— 


36 Western Union Telegraph Co. 
v. Baltz, 299 S.W. 377, 175 Ark. 167. 


37. Jordan v. Western Union Tele- 
graph Co., 72 So. 339, 197- Ala. 28. 


38. Western Union Telegraph Co. 
v. Cleveland, 53 So. 80, 169 Ala. 131, 
Ann.Cas.1912B 534. 


39. Western Union Telegraph Co. 
v. Polick, (Tex.Civ.App.) 250 S.W. 
440; Western Union Telegraph Co. v. 
Bennett, 124 S.W. 151, 58 Tex.Civ. 
App. 60 


40. Ala.—Western Union Tele- 
graph Co. v. Benson, 48 So. 712, 159 
Ala. 254. 


Ark.—Western Union Telegraph 
Ce v. Wilson, 133 S.W. 845, 97 Ark. 


Ky.—Western Union Telegraph Co. 
v. Price, 126 S.W. 1100, 137 Ky. 758, 
29 L.R.A.N.S. 836. ; 


S.C.—Bolton v. Western Union Tel. 
Co., 57 S.E. 543, 76 S.C. 529. 


Tex.—Western Union ‘Tel. Co. v. 
Wisdom, 20 S.W. 56, 85 Tex. 261, 34 
Am.S.R. 805; Western Union Tel. Co. 
v. Johnsey, 109 S.W. 251, 49 Tex.Civ. 
App. 487; Western Union Tel. Co. 
v. Gulick, 106 S.W. 698, 48 Tex.Civ. 
App. 78; Western Union Tel. Co. v. 
Adams, 87 S.W. 1060, 39 Tex.Civ.App. 
517; Western Union Tel. Co. v. Wal- 
ler, (Civ.App.) 47 S.W. 396. 


Va.—Washington, ete., Tel. 
Hobson, 15 Gratt. (56 Va.) 122. 


41. Western Union Tel. Co. v. 
Northcutt, 48 So. 553, 158 Ala. 539, 
132 Am.S.R. 38; Western Union Tel- 
egraph Co. v. Wilson, 133 S.W. 845, 
97 Ark, 198; Arkansas, etc., R. Co. v. 
Stroude, 100 S.W. 760, 82 Ark. 117; 
Medlin v. Western Union Telegraph 
Co., 86 S.E. 366, 169 N.C. 495; Kivett 
v. Western Union Telegraph Co., 72 
S.E. 388, 156 N.C. 296; Western Un- 
ion Telegraph Co. v. Hicks, (Tex. 
Commn.App.) 265 S.W. 381 [rev (Civ. 
App.) 253 S.W. 565]; Western Union 
Tel. Co. v. Gulick, 106 S.W. 698, 48 
Tex.Civ-App. 78; Western Union Tel, 
Co. v.. Lyles, (Tex.Civ.App.) 42 S.W. 
636, 

42. Western Union Telegraph Co. 
v. Royal, 74 So. 94, 15 Ala.App. 546 
[cert den 74 So. 1006, 199 Ala. 703}. 


43. Western Union Tel. Co. v. 
Manker, 41 So. 850, 145 Ala. 418; 
Western Union Telegraph Co. v. 
Scanlon, 171 S.W.. 916, 115 Ark, 515; 
Western Union Telegraph Co. v. Tim- 
ne 125 S.W. 376, 59 Tex.Civ.App. 
146. 


[a] Rule applied.—(1) Where, in 
an action for mental anguish caused 
by negligence in delivering a message 


Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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fail to distinguish between matters applicable to, | 
or permissible under, one, but not another, count ' 


of the complaint,** invade the province of the ju- 
ry,*> or are argumentative,*® contradictory,‘7 con- 
fusing,*® or misleading.*® While requested instruc- 
tions which state the law correctly and are appli- 
cable to the issues and evidence may and should 
ordinarily be given,®° they may properly be refused 
if they are substantially covered by the general 
charge or other requested instructions as given.®4 


In absence of request for more specific instruc- 


tions, a charge which is correct may be sufficient, 
although it is very general.®2 


[§ 258] c. Verdict and Findings. The jury should 
not be permitted to render a verdict for punitive 
damages against two companics jointly where each 
acted independent of the other in forwarding the 
message and neither is responsible for the acts of 
the other with reference thereto.5? Findings should 
have a sufficient basis in the evidence®* and not be 
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sufficient to sustain the judgment rendered,*® a find- 
ing of the jury on an immaterial issue does not 
necessarily prevent the rendition of the proper judg- 
ment.22> 


Implied findings. A finding that defendant was 
guilty of negligence in failing to deliver a message 
promptly necessarily includes a finding that the 
addressee was at a place where the message could 
and should have been delivered to him on a certain 
day.°* Also, a finding that plaintiff, after learning | 
of defendant’s negligence, could not have reached 
the plaee where a relative was buried in time to 
attend the funeral necessarily includes a finding that 
he did not fail to use ordinary care to attend the 
funeral.®® a 


[§ 259] 11. Appeal and Error. Ordinarily ques- 
tions not raised in the trial court will not be consid- 
ered on appeal.®° Also, a verdict based on conflicting 
evidence will not ordinarily be disturbed on appeal" 
if there is any evidence legally su‘ficient to sustain 


inconsistent.®5 


to plaintiff addressed to a city only, it 
was shown that at the time the mes- 
sage was received defendant had in 
its office a city directory containing 
the name and address of plaintiff, it 
was not error to refuse to charge that 
it was the duty of the sender of the 
telegram to give such an address as 
would enable the telegraph company 
to deliver it by the exercise of ordi- 
nary care. Western Union Telegraph 
Co. v. Sockwell, 121 S.W. 10438, 91 Ark. 
475. (2) A requested charge is prop- 
erly refused where it pretermits con- 
sideration of a permissible inference 
from the evidence. Western Union 
Telegraph Co. v. Morrison, 74 Sa. 88, 
15 Ala.App. 532 [aff 76 So. 438, 200 
Ala. 496]. 


44. Western Union Telegraph Co. 
v. Favish, 71 So. 188, 196 Ala. 4. 


45. Western Union Tel. Co. v. Ben- 
son, 48 So. 712, 159 Ala. 254; Western 
Union Tel. Co. v. Northcutt, 48 So. 
558, 158 Ala. 539, 132 Am.S.R. 38; 
Western Union Telegraph Co. v. Mor- 
rison, 74 So. 88, 15 Ala.App. 532 [aff 
76 So. 438, 200 Ala. 496]; Western 
Union Tel. Co. v. Lydon, 18 S.W. 701, 
82 Tex. 364; Western Union Tel. Co. 
v. Johnson, 41 S.W. 367, 16 Tex.Civ. 
App. 546; F 
Karr, 24 S.W. 302, 5 Tex.Civ.App. 60; 
Western Union Tel. Co. v. Berdine, 21 
S.W. 982, 2 Tex.Civ.App. 517. 


4G. Western Union Telegraph Co. 
v. Rowell, 51 So. 880, 166 Ala. 651; 
Western Union Tel. Co. y. Benson, 48 
So. 712, 159 Ala. 254; Western Union 
Tel. Co. v. Northcutt, 48 So. 558, 158 
Ala. 539, 132 Am.S.R. 38. 


47. Western Union Telegraph Co. 
v. Baltz, 299 S.W. 377, 175 Ark. 167. 


48. Western Union Telegraph Co. 
vy. Benson, 48 So. 712, 159 Ala. 254; 


Arkansas, etc., R. Co. v. Stroude, 100, 


S.W. 760, 82 Ark. 117; Western Union 
Telegraph Co. v. Bennett, 124 S.W. 
151, 58 Tex.Civ.App. 60. 


49. Ala.—-Western Union_ Tele- 
graph Co. v. Rowell, 51 So. 880, 166 
Ala, 651; Western Union Telegraph 
Co. v. Burns, 51 So. 373, 164 Ala. 252; 
Western Union Tel. Co. v. Benson, 
48 So. 712, 159 Ala. 254; Western Un- 
jon Tel, Co. v. Northcutt, 48 So. 553, 
158 Ala. 539, 132 Am.S.R. 38; Western 
Union Tel. Co. v. Rowell, 45 So. 73, 
153 Ala. 295; Western Union Tele- 
graph Co. v. Morrison, 74 So. 88, 15 
Ala.App. 532 [aff 76 So. 438, 200 Ala. 
496]; Western Union Telegraph Co. 


While the findings made should be 


Western Union Tel. Co. v. 


it;°2 it will be 


v. Robbins, 56 So. 379, 3 Ala.App. 234. 


Ark.—Western Union Telegrapl: 
Co. v. Archer, 131 S.W. 702, 96 Ark. 
213, Ann.Cas.1912B 593; Arkansas, 
ett., R. Co. v. Stroude, 100 S.W. 760, 
82 Ark. 117; Western Union Tel. Co. 
v. Ford, 92 S.W. 528, 77 Ark. 531. 


Md.—wWestern Union Tel. Co. v. N. 
een & Bro., 66 A. 266, 105 Md. 


S.C.—Painter vy. Western Union 
Telegraph Co., 84 S.E. 293, 100 S.C. 65. 


Tex.—Western Union Tel. Co. v. 
Drake 38 S.W. 632, 14 Tex.Civ.App. 


50. U.S.—Western Union 
graph Co. v. Hall, 287 F. 297. 


Ark.—Western Union Telegraph Co. 
v. Wilson, 133 S.W. 845, 97 Ark. 198; 
Western Union Tel. Co. v. Weniski, 
106 S.W. 486, 84 Ark. 457. 


Tele- 


Iowa.—Markley v. Western Union. 


Telegraph Co., 132 N.W. 87, 151 Iowa 
612. 


N.Y.—Weld vi Postal Telegraph Ca- 


ble Co., 92 N.E. 415, 199 N.Y. 88. 


Telegraph Co., 71 S.E. 309, 155 N.C. 


344; 


EB. 269, 106 N.C. 549. 


S.C.—Robertson y. Western. Union 
Telegraph Co., 78 S.E. 977, 95 S.C. 
356. 


Tex.—Southwestern Tel., etc., Co. 
v. Gotcher, 53 S.W. 686, 93 Tex. 114; 
Western Union Tel. Co. v. Cooper, 9 


| S.W. 598, 71 Tex. 507, 10 Am.S.R. 772, 


1 L.R.A. 728; Western Union Tele- 
graph Co. v. Verhalen, (Civ.App.) 204 
S.W. 240; Western Union Telegraph 
Co. v. Goodson, (Civ.App.) 202 S.W. 
766; Western Union Telegraph Co. v. 
Timmons, 125 S.W. 376, 59 Tex.Civ. 
App. 146; Western Union Tel. Co. v. 
T. H. Thompson Milling Co., 91 S.W. 
307, 41 Tex.Civ.App. 223; Western 
Union Tel. Co. v. Stacy, 
App.) 41 S.W. 100. 


[a] Explanation by the court of a 
charge which is requested and given 
may not be improper where it does 
not qualify the charge or take any- 
thine from it. Western Union Tele- 
graph Co. vy. Fuel, 51 So. 571, 165 Ala. 
391. 


51. Cal (Vs 


Arkansas, etc, R. 


Sherrill v. Western Union Tel.’ 
Co., 21 S.E. 429, 116 N.C. 655; Thomp-' 
son vy. Western Union Tel, Co., 11 S.: 


(Tex.Civ.' 


disturbed only where it is unsup- 


Stroude, 100 S.W. 760, 82 Ark. 117; 
Ogilvie y. Western Union Telegraph 
Co., 64 S.E. 860, 83 S.C. 8, 1387 Am.S.R. 
790; Brie Tel., etc., Co. v. Grimes, 17 
S.W. 831, 82 Tex. 89; Western Union 
Telegraph Co. v. Polick, (Tex.Civ. 
App.) 250 S.W. 440; Western Union 
Tel. Co. v. Johnsey, 109 S.W. 251, 49 
Tex.Civ.App. 487; Western Union Tel. 
Co. v. Adams, 87 S.W. 1060, 39 Tex. 
Civ.App. 517: Western Union Tel. Co. 
v. Odom, 52 S.W. 632, 21 Tex.Civ.App. 
537; Western Union Tel. Co. v. Jeanes, 
(Tex.Civ.App.) 29 S.W. 1130. 


52. Willis v. Western Union Tel. 
Co., 64 S.B. 11, 150 N.C. 318; West-- 
ern Union Tel. Co. v. Kauffman, (Tex. 
Civ.App.) 107 S.W. 620. 


53. Western Union Telegraph Co. 
v. McKinney, 67 So. 647, 109 Miss, 1. 


54. Sufficiency of evidence to war- 
rant or sustain particular findings see 
supra § 250. 


55. Morrison v. Western Union 
Telegraph Co., (Tex.Civ.App.) 35 S.W. 
(2d) 215. 


[a] Findings held consistent.— 


_ | Harris v. Western Union Telegraph 
N.C.—Lanning v. Western Union 


Co., (Tex.Civ.App.) 281 S.W. 877. 


56. Western Union Telegraph Co. 
us prea (Tex.Civ.App.) 141 S.W. 
02. ; 


57. Rose Mfg. Co. v. Western Un- 
ion Telegraph Co., (Tex.Civ.App.) 251 
S.W. 337. 


58. Western Union Telegraph Co. 
v. Gilliland, 130 S.W. 212, 61 Tex.Civ. 
App. 185. 


59. Western Union Telegraph Co. 
eS ae ei (Tex.Civ.App.) 257 S.W. 
690. 


60. Western Union Tel. Co. v. De 
Golyer, 27 Ill.App. 489; Western Un-- 
ion Tel. Co. v. Hopkins, 49 Ind. 223. 


{a] ‘Whether damages are exces- 
Sive will not be considered on appeal 
where the question was not raised 
by a motion for a new trial in the 
court below. Western Union Tel. Co.. 
v. Hopkins, 49 Ind. 223. 


61. Western Union Tel. Co. v.. 
Jones, 16 S,W. 1006, 81 Tex. 271. 


62. Harper v. Western Union Tel. 
Co., 92 Mo.App. 304; Western Union 
Tel. Co. v. Jones, 16 S.W. 1006, 81 
Tex. 271; Gulf, etc., R. Co. v. Miller,. 
7 S.W. 658, 69 Tex. 739. 
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ported by evidence or is clearly and manifestly 
contrary to the great weight of evidence.** The 
judgment will not be reversed for an error which 
was not prejudicial to the party seeking to take ad- 
vantage of it,°4 such as a harmless error with regard 
to the admission or exclusion of evidence®® or in 
the giving or refusing of instructions.°* So also a 
judgment will not be reversed in toto where the only 
error is in the amount of damages which can be 
corrected by computation.*®*-*§ 


[§ 260] M. Damages**°—1. What Law Governs'-? 
—a. In General. Since congress has occupied the 
entire field pertaining to interstate telegraphic mes- 
sages, it has become settled in most jurisdictions 
that the damages recoverable for breach with respect 
to an interstate message are to be determined ac- 
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vergent views were expressed as to what law gov- 
erned the damages recoverable for breach of duty 
with respect to the transmission or delivery of a 
telegraphic message.1° A number of cases said 
broadly that the damages recoverable were governed 
by the law of the place where the contract was made 
or from which the message was sent,’ while others 
applied the law of the place where the breach or 
nonperformance took place, where such law allowed 
the recovery of damages which were not recoverable 
under the law of the place of contracting.** In some 
instances a distinction was made aceording to wheth- 
er the action has been brought in contract or in tort, 
it being held that, if the action was ex contractu, 
the measure of. damages was to be determined by 
the law of the place where the contract was made;** 
but, if the action was ex delicto, the damages re- 


cording to the federal law.° 


63. Gulf, ete, R. Co. v. Miller, su- 
pra. 


64. Hasbrouck v. Western Union 
Tel. Co., 77 N.W. 1034, 107 Iowa 160, 
70 Am.S.R. 181; Cumberland Tel., 
etc., Co. v. Quigley, 112 S.W. 897, 129 
Ky. 788, 19 L-R.A.N.S. 575; Roberts 
v. Western Union Tel. Co., 56 S.E. 
960, 76 S.C. 275; Gulf, ete., R. Co. v. 
Miller, 7 S.W. 653, 69 Tex. 739; West- 
‘ern Union Tel. Co. v. Bell, 107 S.W. 
570, 48 Tex.Civ.App. 359; Western 
‘Union Tel. Co. v. Hamilton, 81 S.W. 
1052, 36 Tex.Civ.App. 300; Western 
‘Union Tel. Co. v. Jobe, 25 S.W. 168, 
1036, 6 Tex.Civ.App. 403; Western 
Union Tel. Co. v. Stephens, 21 S.W. 
148, 2 Tex.Civ.App. 129. 


65. Western Union Tel. Co. v. Lit- 
tlejohn, 18 So. 418, 72 Miss. 1025; Tal- 
bert v. Western Union Telegraph Co., 
64 S.F. 862, 916, 83 S.C. 68; Roberts 
‘v. Western Union Tel. Co., 56 S.E. 960, 
76 S.C. 275; Slaughter v. Western Un- 
ion Tel. Co., (Tex.Civ.App.) 112 S.W. 
688; Western Union Tel. Co. v. Ham- 
ilton, 81 S.W. 1052, 36 Tex.Civ.App. 
300. 

66. Ill.—Postal Tel. Cable Co. vy. 


Lathrop, 23 N.H. 583, 131 Ill. 575, 19 
rAmtS-R. 55, 72L.R.A, 474. 


Iowa.—Hasbrouck v. Western Un- 
ion Tel. Co., 77 N.W. 1034, 107 Iowa 
160, 70 Am.S.R. 181. 


Md.—Western Union Tel. Co. v. 
N. Lehman & Bro., 66 A. 266, 105 Md. 
442, 


’ N.C.—Sherrill v. Western Union 
Piel O0.. arom Sebia GE Latm NL Ce aoe. 


Tex.—Southwestern Tel., etc., Co. v. 
Owens, (Civ.App.) 116 S.W. 89; West- 
ern Union Tel. Co. v. Stephens, 21 S. 
W. 148, 2 Tex.Civ.App. 129. 


67-98. Pacific Postal Tel. Cable Co. 
yv. Fleischner, 66 F. 899, 14 C.C.A. 166. 
99. . Cross references: 


Contractual limitations on amount 
recoverable see supra §§ 194-217. 


Damages: 
een see Damages 17 C.J. p 
699. 


For: 
Breach as to telephone service see 
infra §§ 359-370. 


Breach of duty with respect to 
transmission of money see in- 
fra § 326. 


Unjust discriminations see supra 
§) 95. 


Previous to this di- 


1-7. Cross references: 

Interstate messages as governed by 
federal law see Commerce § 103. 
Presumption that. law of other state 

. ae as that of forum see supra 
What law governs as to: 


Sues generally see Damages § 


Penalties see supra § 136. 
Validity of stipulations modifying 
OL eats liability see supra § 


8. See Commerce § 103. 


9. U.S.—Western Union Tel. Co. v. 
Speight, 41 S.Ct. 11, 254 U.S. 17, 65 
L.Ed. 104. : 


Ark.—Shannon v. Western Union 
Tel. Co., 238 S.W. 59, 152 Ark. 358. 


Ill.—O’Neill & Glyes v. Postal Tel.- 
Cable Co., 201 Ill.App. 37. 


Iowa.—Frederick v. Western Un- 
ion shee Co., 179 N.W. 934, 189 Iowa 
355. 


Ky.—Western Union Tel. Co. v. 
Lee, 192 S.W. 70, 174 Ky. 210, Ann.Cas. 
1918C 1026. 


Miss.—Postal Tel.-Cable Co. v. Eu- 
banks, 83 So. 678, 121 Miss. 530; West- 
ern Union Tel. Co. vy. Norman, 83 So. 
465, 121 Miss. 128. 


Nev.—Nichols  v. Western Union 
Tel. Co., 191 P. 573, 44 Nev. 148. 


N.C.—Gibbs v. Western Union Tel. 
Co., 146 S.EB. 209, 196 N.C. 516; Wa- 
ters v. Western Union Tel. Co., 138 
S.E. 608, 194 N.C. 188; Askew v. 
Western Union Tel. Co., 983 S.E. 773, 
174 N.C. 261; Norris v. Western Un- 
ion Tel. Co., 93 S.BE. 465, 174 N.C. 92. 


Or.—Edd v. Western Union Tel. Co., 
272 P. 895, 127 Or. 500. 


S.C.—King v. Western Union Tele- 
graph Co., 120 S.B.715, 127 S.C. 259; 
Hall v. Western Union Tel. Co., 94 S. 
E. 870, 108 S.C. 502. 


Wis.—Durre v. Western Union Tel. 
Co., 161 N.W. 755, 165 Wis. 190. 


Contra Western Union Telegraph 
Co. v. Bailey, 196 S.W. 516, 108 Tex. 
ze [den error (Civ.App.) 184 S.w. 
519]. 


10. See cases infra notes 11-20. 


11. Ark.—Western Union Tel. Co. 
v. Griffin, 122 S.W. 489, 92 Ark. 219. 


Minn.—Kolliner vy. Western Union 


*By JAMES R. WILSON (S§ 260-323). 


coverable were governed by the law of the place 


Telegraph Co., 147 N.W. 961, 126 Minn. 
122,52 L.R.A.N.S.7 2180. 


Miss.—Western Union Tel. Co. vy. 
Bassett, 71 So. 750, 111 Miss. 468. 


Mo.—Reed v. Western Union Tel. 
Co., 37 S.W..904, 135 Mo. 661, 58 Am. 
S.R. 609, 34 L.R.A. 492. 


N.C.—Johnson v. Western Union 
Tel. Co., 57 S.H. 122, 144 N.C.°410,.10 
L.R.A.N.S. 256, 119 Am.S.R. 961; Hall 
v. Western Union Tel. Co., 52 S.E. 50, 
139 N.C. 369; Bryan vy Western Union 
Tel. Co., 45 S.E. 938, 133 N.C. 603. 


Okl.—Western Union Tel. Co. v. 
Pratt, 89 P. 237, 18 Okl. 274. 


Tex.—Western Union Telegraph Co. 
v. Bailey, 196 S.W. 516, 108 Tex. 427 
[den error (Civ.App.) 184 S.W. 519]; 
Western Union Tel. Co. v. Waller, 74 
S.W. 751, 96 Tex. 589, 97 Am.S.R. 936 
[rev (Civ.App.) 72 S.W. 264]; West- 
ern Union Tel. Co. v. Epley, (Civ. 
App). 218 S.W. 528; Mackay Tel. & 
Cable Co. v. Martin, (Civ.App.) 218 S. 
W. 1338, 1071; Western Union Tel. Co. 
v. Parsley, 121 S.W. 226, 57 Tex.Civ. 
App. 8; Ligon vy. Western Union Tel. 
Co., 102 S.W. 429, 46 Tex.Civ.App. 408; 
Western Union Tel. Co. v. Sloss, 100 
S.W. 354, 45 Tex.Civ.App. 153 [disappr 
Western Union Tel. Co. y. Blake, 68 
S.W. 526, 29 Tex.Civ.App. 224] (which 
held that measure of damage should 
be governed by law of place of per- 
formance). 


12. Bailey v. Western Union Tel- 
egraph Co., 156 P. 716, 97 Kan. 619 
{aff 160 P. 985, 99 Kan. 7]; Western 
Union Tel. Co. v. Lacer, 93 S.W. 34, 
122 Ky. 839, 29 Ky.L. 379, 121 Am.S.R. 
502, 5 L.R.A.N.S. 751; Howard v. 
Western Union Tel. Co., 84 S.W. 764, 
86 S.W. 982, 119 Ky. 625, 27 Ky.L. 244, 
858, 7 Ann.Cas. 1065; Balderston v. 
Western Union Tel. Co., 60 S.E. 435, 
79 S.C. 160; Gray vy. Western Union 
Tel. Co., 64 S.W. 1063, 108 Tenn. 39, 
91 Am.S.R. 706, 56 L.R.A. 301. 


13. Western Union Telegraph Co. 
v. Favish, 71 So. 188, 196 Ala. 4 [dis- 
appr Western Union Tel. Co. vy. Hill, 
50 So. 248, 163 Ala. 18, 28 L.R.A.N.S. 
648, 19 Ann.Cas. 1058 (holding that, 
whether the action be regarded as 
contract or in tort, the law of the 
place where the negligence or breach 
of duty took place governs as to the 
measure of damages)]. See also 
Western Union Telegraph Co. yv. Fuel, 
51 So. 571, 165 Ala. 391 (holding that 
damages recoverable are to be deter- 
mined by the law of the place where 
performance was to take place). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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where the tort was committed.14 


oceurred.?® 


14. Western Union Tel. Co. v. Bur- 
riss, 179 F. 92, 102 C.C.A. 386; West- 
ern Union Tel. Co. v. Favish, 71 So. 
183, 196 Ala. 4; Hornthal v. Western 
con Tel. Coli, 82: S.E;. 851, 166 N.C. 
602. 


15. Western Union ‘Tel. Co. v. 
Ford, 92 S.W. 528, 77 Ark. 531; 
v. Western Union Tel. Co., 2 
1063, 108 Tenn. 39, 91 Am.S.R. 706, 
56 L.R.A. 301. 


16. Markley v. Western Union 
pt ig ke Co., 132 N.W. 87, 151 Iowa 
612. 


17. Schmitt v. Postal Telegraph 
Co., 146 N.W. 467, 164 Iowa 654; Rae- 
ford v. Western Union Tel. Co., 76 S. 
E. 532, 160 N.C. 489. 


18. Schmitt v. Postal Tel. Co., 146 
N.W. 467, 164 Iowa 654; Raeford v. 
Western Union Tel. Co., 76 S.B. 532, 
160 N.C. 489. 


19. Markiey v. Western Union Tel. 
Co., 132 N.W. 37, 151 Iowa 612. 


20. Western Union Tel. Co. v. See, 
126 S.W. 87, 94 Ark. 86; Hornthal v. 
Western Union Tel. Co., 82 S.E. 851, 
166 N.C. 602. 


21. Right to damages for mental 
anguish see infra §§ 300-318. 


Validity of state statute allowing 
recovery for mental anguish as ap- 
plied to interstate messages see Com- 
merce § 103. 


22. See Commerce § 103. 


23. U.S.—Western Union Tel. Co. 
v. Speight, 41 S.Ct. 11, 254 U.S. 17, 65 
L.Ed. 104. 


Ala.—Barbour v. 
Telegraph Co., 97 So. 
135. 


Ark.—Shannon v. Western Union 
Tel, Co., 238 S.W. 59, 152 Ark. 358; 
Western Union Tel. Co. v. Sharp, 180 
S.W. 504, 121 Ark. 135; Western Un- 
ion Tel. Co. v. Stewart, 179 S.W. 813, 
120 Ark. 631; Western Union Tele- 
graph Co. v. Culpepper, 179 S.W. 494, 
120 Ark. 319: Western Union Tel. Co. 
v. Holder, 174 S.W. 552, 117 Ark. 210; 
Western Union Tel. Co. v. Simpson, 
174 S.W. 232. 117 Ark. 156; Western 
Union Tel. Co. v. Johnson, 171 S.W. 
$59, 115 Ark. 564; Western Union Tel. 
Co. v. Compton, 169 S.W. 946, 114 Ark. 
1933 . 


Western Union 
136, 210 Ala. 


Towa.—Frederick v. Western Union 
Tel. Co., 179 N.W. 934, 189 Iowa 1355, 


Ky.—Western Union Tel. Co. v. Lee, 
192 S.W. 70, 174 Ky. 210, Ann.Cas. 


fie2 Cd tied 


A distinction was 
also made according to whether or not the action 
was based on contract, or on breach of a public or 
statutory duty, it being held that, if the action was 
for the latter, the measure of damages was governed 
by the law of the place where the breach of duty 
According to some eases, if the state 
of the forum was in addition either the state where 
the contract was made,!* or the state where the 
breach of duty occurred,!* and the law of the forum 
allowed recovery for the particular item of damage 
claimed, such law would be applied, although the 
damages were not recoverable under the law of the 
place where the contract was made,?® or the law 
of the place where the breach occurred;!® but the 
fact that particular items of damages were recov- 
erable by the law of the forum and the place where 
the message was to be delivered did not render them 
recoverable when they could not be recovered either 
by the law of the place from which the message 
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Miss.—Burleson y. Thomas, 86 So. 
577, 123 Miss. 735. 


Nev.—Nichols v. Western Union 
Tel. Co., 191 P. 573, 44 Nev. 148. 


N.C.—Gibbs v. Western Union Tel. 
Co., 146 S.E. 209, 196 N.C. 516; Wa- 
ters v. Western Union Tel. Co., 138 
S.E. 608, 194. N.C. 188; Johnson v. 
Western Union Telegraph Co., 96 S.E. 
36, 175 N.C. 588; Askew v. Western 
Unions Tel. Co. .'93 SH 773) L742 NES 
261; Norris v. Western Union Tel. 
CO 193 1S. 4603 4 EN Ce 92, 


Okl.—Western Union Telegraph Co. 
v. Beach, 211 P. 1034, 88 Okl. 73. 


$.C.—Williams v. Western Union 
Telegraph Co., 136 S.E. 218, 138 S.C. 
281; King v. Western Union Tele- 
graph Co., 120 S.K. 715, 127 S.C. 259; 
Son v. Western Union Tel. Co., 106 S. 
BH. 507, 115 §.C. 520; Berg v. Western 
Union Telegraph Co., 96 S.E. 248, 110 
S.C. 169; Hall v. Western Union Tel. 
Co., 94 S.B. 870, 108 S.C. 502. 


Tenn.—Western Union Telegraph 
ool v. Schade, 192 S.W. 924, 137 Tenn. 


Tex.—Western Union Telegraph Co 


v. Jones, (Civ.App.) 235 S.W. 288: 
Western Union Telegraph Co. v. 
Stewart, (Civ-App.). 235 S:We. 287; 


Western Union Telegraph Co. v. Kil- 
gore, (Civ.App.) 220 S.W. 593; West- 
ern Union Telegranh Co. v. Price, 
(Civ.App.) 219 S.W. 869; Western 
Union Tel. Co. v. Smith, (Civ.App.) 
188 S.W. 702. Contra Western Un- 
jon Tel. Co. v. Bailey, 196 S.W. 516. 
108 Tex. 427 [den error (Civ.App.) 
184 S.W. 519]; Western Unicen Tel. 
Co. v. Armstrong, (Civ.App.) 207 S. 
W. 592; Western Union Tel. Co. v. 
Martin, (Civ.App.) 191 S.W. 192. 


Wis.—Durre v. Western Union Tel. 
Co., 161.N.W. 755, 165 Wis. 190. 


Federal rule as to mental anguish 
see infra § 300. 

[a] Intent to avoid state law.— 
That a message between two points 
within a state which allows recovery 
for mental anguish is intentionally 
routed through a relay office outside 
the state so as to make it an inter- 
state message does not entitle plain- 
tiff to recover for mental anguish un- 
der the laws of the state whose laws 
are thus avoided. Son v. Western 
Union Tel. Co., 106 S.H. 507, 115 S.C. 


520. Contra Watson v. Western Un- 
ion Tel. Co., 101 S.H. 81, 178 N.C. 
471. : 
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was sent or the place where the breach occurred.?° 


[§ 261] b. Damages for Mental Anguish.?1 
cause the federal government has taken over the 
entire field of interstate telegraphic messages,?? it 
is now generally held that as to interstate messages 
plaintiff's right to recover for mental anguish is 
governed by the rule of the federal courts which 
denies recovery for mental anguish alone.?? 
viously it was often stated quite broadly that plain- 
tiffs right to recover damages for mental anguish 
was governed by the law of the place where the con- 
tract of transmission was entered into, or from which 
the message was sent,?* and recovery for mental an- 
guish was allowed if permitted by the law of the 
place of contracting, although not recoverable by 
the law of the forum or of the place where the breach 
oceurred,”® but few cases carried the broadly stated 
rule so far as to hold that damages for mental suf- 
fering were to be denied if not recoverable by the 
law of the place of contracting, although the breach 


Be- 


Pre- 


24. Western Union Tel. Co. v. 
Woodard, 105 S.W. 579, 84 Ark. 323, 13 
Ann.Cas. 354; Markley v. Western 
Union Tel. Co., 132 N.W. 87, 151 Iowa 
612; Johnson v. Western Union Tel. 
Co., 57 S.E. 122, 144 N.C. 410, 10 TR.A. 
N.S.2-256,° 119 Am.S.R. 961-3, Hall ive 
Western Union Tel. Co., 52 S.E. 50, 139 
N.C. 369; Bryan v. Western Union 
Tel. Co:, 4528S. HY 938, 133); N.C. 603% 
Western Union Telegraph Co. v. 
Bailey, 196 S.W..516, 108 Tex. 427 [den 
error (Civ.App.) 184 S.W. 519]; West- 
ern Union Tel. Co. v. Waller, 74 S.W. 
751, 96 Tex. 589, 97 Am.S.R.: 936° [rev 
(Civ.App.) 72 S.W. 20641; Western 
Union Telegraph Co. v. Epley, (Tex. 
Civ.App.) 218 S.W. 528; Mackay Tele- 
graph & Cable Co. v. Martin. (Tex. 
Civ.App.) 218 S.W. 133, 1071; Western 
Union Telegraph Co. v. Smith, (Tex. 
Civ.App.) 188 S.W. 702; Bailey v. 
Western Union Telegraph Co., 
Civ.App.) 171 S.W. 839: 
Union Telegraph Co. v. Tice, (Tex. 
Civ.App.) 149 S.W. 1078; Western 
Union Telegraph Co. v. Young, 133 S. 
W. 512, 63 Tex.Civ.App. 800; Western 
Union Telegraph Co. v. Parsiey, 121 


S.W. 226, 57 Tex.Civ.Apo. 8; Ligon 
v. Western Union Tel. Co., 192 S.W. 
429, 46 'Tex.Civ.App. 408; Western 


Union Tel. Co. v. Sloss, 100 S.W. 354, 
45 Tex.Civ.App. 153 [disappr Western 
Union Tel. Co. v. Blake. 68 S.W. 526, 
29 Tex.Civ.App. 224]; Western Union 
Tel. Co. v. Cooper, 69 S.W. 427, 29 Tex. 
Civ.App. 591. 


[a] Right of recovery for mental 
anguish due to failure of defendant’s 
agent in Arkansas to send death mes- 
sage to plaintiff in Texas must be 
referred to Arkansas statutes (Kirby 
Dig.’ § 7947), as construed by the 
courts of that state, and, since the 
Arkansas courts fol'owing the federal 
supreme court would deny recovery in 
a suit for damages for mental anguish 
alone, there can be no recovery in the 
Texas courts. Western Union Tele- 


graph Co. v. Epley, (Tex.Civ.App.) 
218 S.W. 528. 
25. Western Union Tel. Co. v. 


Woodard, 105 S.W. 579, 84 Ark. 323, 
13 <Ann.Cas. 354; Bryan v. Western 
Union Tel. Co., 45 S.BE. 938, 133 N.C. 
603; Western Union Tel. Co. vy. Wal- 
ler, Tt SW. 751, 96° Tex. 589.297 Ama, 
S.R. 936 [rev (Civ.Anp.) 72 S.W. 264]; 
Western Union Tel. Co. v. Parsley, 121 
S.W. 226, 57 Tex.Civ.App. 8; Western 
Union Tel. Co. v. Anderson, 78 S.W. 
34, 34 Tex.Civ.App. 14: Western Union 
Tel. Co. v. Cooper, 69 S.W. 427, 29 Tex. 
Civ.App. 591. 
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took place in a state where such recovery was al- 
lowed ;2°5 and many cases, at least where such law al- 
lowed recovery and the law of the place of contract- 
ing or forum did not, held that the right to recover 
for mental anguish was governed by the law of 
the place where the breach occurred.?* If damages 
for mental suffering were recoverable both by the 
law of the place where the contract was made and 
the breach occurred, such damages would often be 
allowed, although they were not recoverable by the 
law of the forum,?® and it was immaterial which 
law was considered as governing.?® In some of 
these jurisdictions and others it was quite clearly 
established that, if the law of the forum allowed 
recovery for mental anguish and the state of the 
forum was also either the place where the contract 
was made,®° or the place where the breach oc- 
curred,*! recovery of such damages would be al- 
lowed, although they could not be recovered under 
the law of the other state; but, if the message was 
sent from without the state of the forum and the 
breach was committed elsewhere, and neither the 
state of sending nor the state of breach allows re- 
covery for mental anguish, no such recovery could 
be had, although the message was to have been 
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delivered within the state of the forum whose law 
would have allowed recovery,®? although there were 
even suggestions to the effect that the right to re- 
cover for mental anguish should be determined by 
the courts of the forum uninfluenced by the law of 
the state in which the contract was made or in 
which the breach occurred.*? The application of 
the law of the place where the breach occurred was 
sometimes made to depend on the distinguishing 
fact that the action was based on breach of statute 
or publie duty, rather than on breach of contract.** 
A distinction was also sometimes drawn according 
to the nature.of the action so that, if the action was 
ex contractu, plaintiff’s right to damages for mental ~ 
anguish was determined by the law of the place 
where the contract was made;*° but, if the action 
was ex delicto, the recoverability of damages for 
mental anguish was determined by the law of the 
place where the tort or breach of duty was commit- 
ted.°° 


[§ 262] 2. Nominal Damages and Cost of Trans- 
mission. While the only sums recoverable, in the 
absence of a showing of actual recoverable damages, 
are nominal damages,*’ or the price paid for trans- 


26. Johnson v. Western Union Tel. 
Co., 57 S.E. 122, 144 N.C. 410, 10 L.R.A. 
N.S. 256, 119 Am.S.R. 961 [overr Penn 
v. Western Union Tel. Co., 75 S.E. 16, 
159 N.C. 306, 41 L.R.A.N.S.. 223]; 
Western Union Telegraph Co. v. 
Smith, (Tex.Civ.App.) 188 S.W. 702; 
Western Union Tel. Co. v. Garrett, 
102 S.W. 456, 46 Tex.Civ.App. 4380; 
Ligon v. Western Union Tel. Co., 102 
S.W. 429, 46 Tex.Civ.App. 408; West- 
ern Union Tel. Co. v. Buchanan, 80 
S.W. 561, 35 Tex.Civ.App. 437; West- 
ern Union Tel. Co. v. Christensen, 
(Tex.Civ.App.) 78 S.W. 744. 


27. Ala.—Western Union Tel. Co. 
v. Hill, 50 So. 248, 163 Ala. 18, 23 L.R. 
A.N.S. 648, 19 Ann.Cas. 1058. 


Ky.—Western Union Tel. Co. v. 
Lacer, 93 S.W. 34, 122 Ky. 839, 29 Ky. 
L. 879, 121 Am.S.R. 502, 5 L.R.A.N.S. 
751; Howard v. Western Union Tel. 
Co., 84 S.W. 764, 86 S.W. 982, 119 Ky. 
625, 27 Ky.L. 244, 858, 7 Ann.Cas. 1065. 


N.C.—Penn v. Western Union Tel. 
Co., 75 S.E. 16, 159 N.C. 306, 41 L.R.A. 
N.S. 223. 


S.C.—Balderston v. Western Union 
Tel. Co., 60 S.E. 435, 79 S.C. 160. 


‘Tenn.—Gray v. Western Union Tel. 
Co., 64 S.W. 1063, 108 Tenn. 39, 91 Am. 
S.R. 706, 56 L.R.A. 301. 


[a] In case of nondelivery; breach 
takes place where message was to be 
delivered.—(1) Where a message is 
to be sent from Indiana to a place in 
Kentucky, the contract is to be per- 
formed in Kentucky, and, in case of 
nondelivery, recovery may be had for 
mental anguish under the laws of 
Kentucky, although not allowable un- 
der the laws of Indiana and although 
the nondelivery was due to an error 
in transmission in changing the name 
of the addressee, which error occurred 
in the state of Indiana. Western 
Union Tel. Co. v. Lacer, 93 S.W., 34, 
122 Ky. 839, 29 Ky.L. 379, 121 Am.S.R. 
502, 5 L.R.A.N.S. 751. (2) There may 
be a recovery for mental anguish as 
authorized by the law of South Caro- 
lina for the nondelivery of a message 
in that state, although the message 
was sent from Pennsylvania and the 
negligence causing the nondelivery 
was at a relay office in Georgia. Bal- 


derston v. Western Union Tel. Co., 60 
S.E. 435, 79 S.C. 160. 


28. Western Union Tel. Co. v. 
Hanley, 107 S.W. 1168, 85 Ark. 263; 
Western Union Tel. Co. v. Woodard, 
ioe S.W. 579, 84 Ark. 323, 13 Ann.Cas. 


29. Western Union Tel. Co. v. 
Woodard, supra. 
30. Ark.—Western Union Tele- 


graph Co. v. Flannagan, 167 S.W. 701, 

113 Ark. 9; Western Union Telegraph 

se v. Griffin, 122 S.W. 489, 92 Ark. 
9: 


Iowa.—Markley v. Western Union 
Tel. Co., 132 N.W. 37, 151 Iowa 612. 


N.C.—Bryan v. Western Union Tel. 
Co., 45 S.H. 938, 183 N.C. 603. 


S.C.—Boyd v. Western Union Tele- 
sraph; Co; TS. Biv28;) 488 (S.C bass 
Brown v. Western Union Telegraph 
Co., 67 S.B. 146, 85 S.C. 495, 137 Am. 
S.R. 914; Fail v. Western Union Tel. 
Co., 60 S.E. 697, 61 S.E. 258, 80 S.C. 
207; Walker v. Western Union Tel. 
Co., 56 S.E..38, 75 S.C. 612, 


Tex.—Western Union Tel. 
Parsley, 121 S.W. 226, 
App. 8. 


31. Western Union Telegraph Co. 
v. Chilton, 140 S.W. 26, 100 Ark. 296; 
Gentle v. Western Union Tel. Co., 100 
S.W. 742, 82 Ark. 96; Arkansas, etc., 
R. Co. v. Lee, 96 S.W. 148, 79 Ark. 448; 
Western Union Tel. Co. v. Ford, 92 S. 
W. 528, 77 Ark. 5381; Schmitt v. Postal 
Tel. Co., 146 N.W. 467, 164 Iowa 654; 
Young v. Western Union Telegraph 
Co., 84 S.H. 45, 168 N.C. 86; Raeford 
v. Western Union Telegraph Co., 76 
S.E. 532, 160 N.C. 489; Penn v. West- 
ern Union Tel. Co., 75 S.E. 16, 159 N.C. 
306, 41 L.R.A.N.S. 223 [overr Woods v. 
Western Union Tel. Co., 61 S.B. 653, 
148 N.C. 1, 128 Am.S.R. 581]; John- 
son v. Western Union Tel. Co., 57 S.E. 
122, 144 N.C. 410, 10 L.R.A.N.S. 256, 
119 Am.S.R. 961; Balderston v. West- 
ern Union Tel. Co., 60 S.E. 4385, 79 S.c. 
160; Hughes v. Western Union Tel. 
Co., 52 S.E. 107, 72 S.C. 516; Harrison 
v. Western Union Tel. Co., 51 S.E. 119, 
Tl S.G.7886; 


32. Western Union Telegraph Co. 


Couey 
57 Tex.Civ. 


Vv. Burris; <179° ER. 92, 102° C:ClAL 386. 
Western Union Telegraph Co. v. Tur- 
ley, 156 S.W. 836, 108 Ark. 92; West- 
ern Union Telegraph Co. v. See, 126 S. 
W. 78, 94 Ark. 86; Western Union 
Telegraph Co. v. Crenshaw, 125 S.W. 
420, 938 Ark. 415; Hornthal v. Western 
Union Telegraph Co., 82 S.E. 851, 166 
N.C. 602; Hancock v. Western Union 
Tel; Co., 55 S.E. 82,°142° N.C. 163; 
Hancock v. Western Union Tel. Co., 
49 S.E. 952, 137 N.C. 497, 69 L.R.A. 
403; Western Union Tel. Co. v. Chris- 
tensen, (Tex.Civ.App.) 78 S.W. 744; 
Thomas v. Western Union Tel. Co., 61 
S.W. 501, 25 Tex.Civ.App. 398. 


33. Western Union Telegraph Co. 
v. Hill, .50 So. 248, 163 Ala. 18, 23 
L.R.A.N.S. 648, 19 Ann.Cas. 1058: 


34. Western Union Tel. Co. v. Hill, 


supra; Western Union Tel. oO. V. 
Ford, 92 S.W. 528, 77 Ark. 531; Gray 
v. Western Union Tel. Co., 64 S.W 


10638, 108 Tenn. 39, 91 Am.S.R. 706, 
56 L.R.A. 301. 


35. Western Union Tel. Co. v. 
Favish, 71 So. 183, 196 Ala. 4 [disappr 
Western Union Tel. Co. v. Hill, 50 So. 
248, 163 Ala. 18, 23 L.R.A.N.S. 648, 
19 Ann.Cas. 1058]. 


36. Western Union Tel. Co. v. Bur- 


ris, 179 F. 92, 102 C.C.A. 386;. Western 


Union Tel. Co. v. Favish, 71 So. 183, 
196 Ala. 4. 


37. Ark.—Security Mortgage Co. v. 
Western Union Telegraph Co., 216 S. 
W.. 10, 1043, 141 Ark. 79; Western 
Union Telegraph Co. v. Caldwell, 202 
S.W. 232, 133 Ark. 184, L.R.A.1918D 
121; Western Union Tel. Co. v. Ivy, 
143 S.W. 1078, 102 Ark. 246. 


Ga.—Richmond Hosiery Mills v 
Western Union Tel. Co., 51 S.E. P 
128) (Gan eons nee 


Iowa.—Larsen v. Postal Tel.- 
Co., 1380 N.W. 818, 150 Iowa 748, Pepe 


Ky.—Denham v. Western Uni 
Tel. Co., 87 S.W. 788, 27 Ky.L. 999: 
Smith v. Western Union Tel. Co., 83 
Ky. 104, 7 Ky.L. 22, 4 Am.S.R. 126. 


Me.—Merrill v. Western Uni Li by 
Co., 2 A. 847, 78 Me. 97. Sok at 


Miss.—Stark v. Western Union 
Telegraph Co., 65 So. 279, 107 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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mission,*® unless he has sued for special damages 
only,*® plaintiff, on showing only an actionable 
breach of duty in regard to the transmission or 
delivery of a message, is entitled to at least nomi- 
nal damages;*° and, at least, where the breach is 
such as to amount to a substantial nonperformance 
of the duty undertaken, and for which defendant 
has been paid, the proper measure of damages, al- 
though no other damages are shown, is the sum paid 
by plaintiff for the transmission of the message with 


interest.41 


332. 


___N.Y.—Di Vice v. Western Union 
Telegraph Co., 214 N.Y.S. 555, 127 
Misc. 5; Bertuch v. United States & 
Hayti Tel. & Cable Co., 139 N.Y.S. 
289, 79 Misc. 10. 


N.C.—Newsome v. Western Union 
Glen COss 269.59... LO; 2o3) N.C. L533 
Cherokee Tanning Extract Co. v. 
Western Union Tel. Co., 55 S.E. 777, 
143 N.C. 376, 118 Am.S.R. 806; Walser 
v. Western Union Tel. Co., 19 S.E. 366, 
114 N.C. 440. 


W.Va.—Beatty Lumber Co. v. West- 
ern Union Tel. Co., 44 S.E. 309, 52 W. 
Va. 410. ‘ 


[a] “In order to recover other than 
nominal damages, it should appear 
(1) that the defendant breached its 
duty; (2) that the plaintiff actually 
sustained substantial financial loss; 
(3) that the loss as alleged was such 
that, from the telegrams or other in- 
formation imparted to the defendant, 
it should reasonably have been re- 
garded as naturally and ordinarily to 
result from the defendant’s act, or 
such as may reasonably under the cir- 
cumstances stated be supposed to 
have been contemplated at the time 
as the probable result of the defend- 
ant’s act; (4) that the loss as alleged 
would not have occurred but for the 
act of the defendant that is com- 
plained of; (5) that the loss as al- 
leged is not remote, conjectural, or 
contingent, and is capable of reason- 
ably certain ascertainment.” Hall v. 
Western Union Tel. Cco., 51 So. 819, 
$20, 59 Ela. 275, 27 L.R.A.N.S. 639: 


$s. Ala.—Western Union Tel. Co. 
v. Reed, 57 So. 83, 3 Ala.App. 253. 


Conn.—P. Berry & Sons v. Western 
Union Yel. Co., 146 A. 501, 109 Conn. 
etl. 

Tll.— Fox v. Western Union Tele- 
graph Co., 201 Ill.App. 477. 


Iowa.—Pennington Vv. Western 
Union Tel. Co., 24 N.W. 45, 25 N.W. 
838, 67 Iowa 631, 56 Am.R. 367. 


Minn.—Kolliner v. Western Union 
Tel. Co., 147 N.W. 961, 126 Minn. 122, 
52 L.R.A.N.S. 1180. 


N.Y.—Kerr S. S. Co. v. Radio Cor- 
poration of America, 157 N.E. 140, 245 
N.Y. 284, 55 A.L.R. 1139. 


N.C.—Hughes v. Western Union 
MeliCO., 19 S.E. 100, 114 N.C. 70, 41 
Am.S.R. 782. 

ex.—Western Union Telegraph Co. 
Vv. Poe. (Civ.App.) 139 S.W. 1020; 
Western Union Tel. Co. v. Kibble, 115 
S.W. 643, 53 Tex.Civ.App. 222; West- 
ern Union Tel., Co. v. Parks, (Civ. 
App.) 25 S.W. 813. 


Wis.—Cutts v. Western Union Tel. 
Co., 36 N.W. 627, 71 Wis. 46. 


. Maggioni v. Postal Telegraph- 
Cable Co. 110 S.BE. 309, 28 Ga.App. 
51; Sparks Milling Co. v. Western 
Union Tel. Co., 72 S.E. 179, 9 Ga.App. 
728; Minoprio v. Western Union Tel. 
Co., 5 La.A. (Orleans) 79; Lewin-Cole 
Commission Co. v. Western Union 
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[§ 263] 3. Compensatory Damages+?—a. In Gen- 
eral. In accordance with the general rules of dam- 
ages,*® plaintiff, in the absence of a valid limitation. 
of liability by contract,** is usually entitled to com- 
pensatory damages for all losses or injuries which 
are reasonably to have been contemplated and which 
he has actually sustained as the natural and direct 
or proximate consequences of defendant’s negligence 
or default with regard to the transmission or deliv- 
ery of the message.*® 


Damages are generally lim- 


ited to those losses which are the direct and prox- 


Tel. Co., (Tex.Civ.App.) 115 S.W. 313. 


40. U.S.—McBride v. Sunset Tel. 
Co., 96 F. 81. 


_Ala.—Western Union Tel. Co. v. Fa- 
vish, 71 So. 188, 196 Ala. 4; Western 
Union Tel. Co. v. Haley, 39 So. 386, 
143 Ala. 586; Western Union Tele- 
graph Co. v. Emerson, 69 So. 335, 14 
Ala.App. 247 [cert den 69 So. 1017, 193 
Ala. 675]. 


Ark.—Howard v. Western Union 
peacenarh Co., 153 S.W. 803, 106 Ark. 


Ga.—Cole v. Western Union Tele- 
graph Co., 98 S.E. 407, 23 Ga.App. 
479; Glenn v. Western Union Tel. Co., 
58 S.E. 83, 1 Ga.App. 821. 


Ind.—Western Union Tel. Co. v. 
Bryant, 46 N.E. 358, 17 Ind.App. 70. 


Ky.—Western Union Telegraph Co. 
v. Melvin, 194 S.W. 568, 175 Ky. 480; 
Taliferro v. Western Union Tel. Co., 
54 S.W. 825, 21 Ky.L. 1290. 


La.—Weiler v. Postal Tel. 
Co., 7 La.A. (Orleans) 55. 


N.Y.—Di Vice v. Western Union 
tec Coif alts NY Seo, ea 
ise; ‘5: 


N.C.—Smith v. Postal Telegraph 
Cable Co., 83 S.E. 475, 167 N.C. 248; 
Gerock v. Western Union Tel. Co., 60 
S.E. 637, 147 N.C. 1; Hall v. Western 
Union Tel. Co., 52. S.BH. 50, 139 N.C. 
369; Walser v. Western Union Tel. 
Co., 19 S.E. 366, 114 N.C. 440. 


Ohio.—Barnesville First Nat. Bank 
v. Western Union Tel. Co., 30 OhioSt. 
555, 27 Am.R. 485; Sullivan v. West- 
ern Union Tel. Co., 11 OhioCir.Ct.N.S. 
129. 


Or,—Edd v. Western Union Tel. Co., 
272) P. 895,127 Or. 500: 


Tenn.—Gray v. Western Union Tel. 
Co., 64 S.W. 10638, 108 Tenn. 39, 91 
Am.S.R..706, 56 L.R.A. 301. 


Wis.—Hibbard v. Western Union 
Tel. Co., 33 Wis. 558, 14 Am.R. 775. 


41. U.S.—Western Union  Tele- 
graph Co. v. Hall, 287 F. 297. 


Ala.—Western Union Tel. Co. v. 
Westmoreland, 43 So. 790, 150 Ala. 
654; Western Union Tel. Co. v. 
Crumpton, 36 So. 517, 138 Ala. 632. 


Cal.—MecKenry v. Western Union 
ES take Co., 253 P. 338, 81 Cal.App. 
258. 


Cable 


Kan.—MclInturff v. Western Union 
Rel. Cow 106. P. 282) 8h Kania 76s 
Western Union Tel. Co. v. Lawson, 72 
P. 283, 66 Kan. 660. ° 


Ky.—tTaliferro v. Western Union 
Tel. Co., 54 S.W. 825, 21 Ky.L. 1290. 


Minn.—Beaupré v. Pacific, ete., Tel. 
Co., 21 Minn. 155. 


Mo.—Abeles v. Western Union Tel. 
Co., 37 Mo.App. 554; Levy v. Western 
Union Tel. Co., 35 Mo.App. 170. 


N.C.—Johnson v. Western Union 
MeO Ont 10'7 wise toe ht IN, G,.) anus 
Kennon v. Western Union Tel. Co., 
35 S.E. 468, 126 N.C. 232. 


Tenn.—Western Union Tel. Co. v. 
Potts, 113 S.W. 789, 120 Tenn. 37, 127 
Am.S.R. 991, 19 L.R.A.N.S. 479. 


Tex.—Western Union Tel. Co. v. 
Adams, 12 S.W. 857, 75 Tex. 531, 16 
Am.S.R. 920, 6 L.R.A. 844; Postal 
Telegraph Cable Co. of Texas v. Tale- 
rico, (Civ.App.) 1386 S.W. 575; West- 
ern Union Tel. Co. v. Young, 133 S.W. 
512, 63 Tex.Civ.App. 300. 


W.Va.—Beatty Lumber Co. v. West- 
on pron Tel. Co., 44 S.E. 309, 52 W. 
a. é 


[a] Price regarded as recoverable 
as part of nominal damages.—West- 
ern Union Tel. Co. v. Bryant, 46 N.E. 
358, 17 Ind.App. 70; Cherokee Tanning 
Extract Co. v. Western Union Tel. 
Cos, "55. “Sake 717,211.43 (NCL Seas 
Am.S.R. 806; Western Union Tel. Co. 
v. Potts, 113 S.W. 789, 120 Tenn. 37, 
127 Am.S.R.-991, 19 L.R.A.N.S. 479. 


[b] Yransmission price regarded 
as recoverable as actual and compen- 
satory damages.—Western Union Tel. 
Co. v. Lawson, 72 P. 283, 66 Kan. 660. 


[ec] Prompt delivery of message is 
of essence so that failure in that re- 
spect authorizes recovery back of con- 
sideration paid.—Kennon v. Western 
Union Tel. Co., 35 S.E. 468, 126 N.C. 
232; Western Union Tel. Co. v. Adams, 
12 S.W. 857, 75 Tex. 531, 16 Am.S.R. 
920, 6 L.R.A. 844. 


[d] Whether action is in contract 
or in tort, if the company has negli- 
gently failed to deliver a message, 
the sender is entitled to recover as 
actual damage the amount paid for 
its transmission. Western Union Tel. 
Co. v. Westmoreland, 43 So. 790, 150 
Ala. 654. 


[e] Where charges have not actu- 
ally_been paid, plaintiff cannot recov- 
er them on the ground that he has 
assumed liability therefor, and might 
at some future day be called on to 
pay for the message. Bass y. Postal 
Tel.-Cable Co., 56 S.E. 465, 127 Ga. 
423, 12 L.R.A.N.S. 489. 


[f] Recovery by wife where paid 
by husband.—Where a telegram was 
sent to a married woman, and because 
of delay in delivery and a change in 
its date she made a fruitless journey, 
she could recover the charges made 
for sending the message for which 
the sender had been reimbursed al- 
though such amounts were paid for 
her by her husband at her request. 
McInturff v. Western Union Tele- 
graph Co., 106 P. 282, 81 Kan. 476. 


42. Measure of damages in par- 
Ser classes of cases see infra §§ 
72-297. 


43. See Damages § 69. 
44. See supra §§ 194-217. 


45. U.S.—Western Union  Tele- 
graph Co. v. Esteve Bros. & Co., 268 
HY. 22. beert eral) SiCt 3 2645.8) 
624, 65 L.Ed. 444, and rev on other 
grounds 41 S.Ct. 584, 256 U.S. 566, 65 
L.Ed. 1094]; Western Union Tele- 
graph Co. v. Lawson, 182 F. 369, 105 
C.C.A. 451; Postal Tel. Cable Co. v. 
Nichols, 159 F. 643, 89 C.C.A. 585, 16 
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L.R.A.N.S. 870, 14 Ann.Cas. 369. 


Ala.—Western Union Telegraph Co. 
v. Jackson Lumber Co., 65 So. 962, 187 
Ala. 629; Western Union Telegraph 
Co. v. Saunders, 51 So. 176, 164 Ala. 
234, 137 Am.S.R. 35; Postal Tel.-Ca- 
ble Co. v. Beal, 48 So. 676, 159 Ala. 
249; Western Union Tel. Co. v. 
Crumpton, 36 So. 517, 138 Ala. 632; 
Western Union Tel. Co. v. Chamblee, 
25 So. 282, 122 Ala. 428, 82 Am.S.R. 
89; Daughtery v. American Union 
Tel. Co., 75 Ala. 168, 51 Am.R. 435; 
Mobile, M. & G. S. S. Co. v. Postal Tel- 
egraph-Cable Co., 114 So. 179, 22 Ala. 
App. 207 [cert den 114 So. 181, 216 
Ala. 576]; Western Union Telegraph 
Co. v. Reed, 57 So. 83, 8 Ala.App. 253. 


Ariz.—Stiles vy. Western Union Tel. 
Covel 5 Be (L262) Ariz." 3.08, 


Ark.—Western Union Telegraph Co. 
v. Ft. Smith Body Co., 3 S.W.(2d) 345, 
176 Ark. 495, 57 A.L.R. 39; Western 
Union Tel. Co. v. Bowen Oglesby Mill- 
ing Co., 2 S.W.(2d) 28,176 Ark. 192; 
Western Union Telegraph Co. v. T. C. 
Davis Cotton Co., 280 S.W. 977, 170 
Ark. 506; Western Union Tel. Co. v. 
Osborn, 206 S.W. 54, 136 Ark. 68; 
Harris v. Western Union Tel. Co., 206 
S.W. 52, 136 Ark. 63; Western Union 
Telegraph Co. v. Crow, 152 S.W. 1015, 
106 Ark. 117; Western Union Tel. Co. 
v. Hoyt, 115 S.W. 941, 89 Ark. 118; 
Western Union Tel. Co. v. Short, 14 S. 
W. 649, 53 Ark. 434, 9 L.R.A. 744. 


Cal.—Union Const. Co. v. Western 
Union Telegraph Co., 125 P. 242, 163 
Cal. 298; McKenry v. Western Union 
PO See Co., 253 P. 333, 81 Cal.App. 
258. 


Colo.—Western Union Tel. Co. 
Graham, 1 Colo. 230, 9 Am.R. 136. 


D.C.—Fererro v. Western Union 
Tel. Co., 9 App.D.C. 455, 35 L.R.A. 548. 


Fla.—Western Union Telegraph Co. 
v. Taylor, 100 So, 168, 87 Fla. 398; 
McMillan v. Western Union Tel. Co., 
53 So. 329, 60 Fla. 131, 29 L.R.A.N.S. 
891; Hildreth v. Western Union Tel. 
Co., 47 So. 820, 56 Fla. 387; Western 
Union Tel. Co. v. Merritt, 46 So. 1024, 
55 Fla. 462, 127 Am.S.R. 169; West- 
ern Union Tel. Co. v. Milton, 43 So. 
495, 53 Fla. 484, 125 Am.S.R. 1077, 11 
L.R.A.N.S. 560; Hocker v. Western 
Union Tel. Co., 34 So. 901, 45 Fla. 


Ga.—Savannah Propeller Tow-boat 
Co. v. Western Union Tel. Co., 52 S.E. 
766, 124 Ga. 478; Western Union Tel. 
Co. v. Fatman, 73 Ga. 285, 54 Am.R. 
877; Western Union Tel. Co. v. 
Blanchard, 68 Ga. 299, 45 Am.R. 480; 
Myers v. Western Union Tel. Co., 128 
S.E. 229, 34 Ga.App. 42; Cronheim v. 
Postal Tel. Cable Co., 74 S.H. 78, 10 
Ga.App. 716. 


Tll.—Providence-Washington Ins. 
Co. v. Western Union Telegraph Co., 
93 N.E. 134, 247 Ill. 84, 30 L.R.A.N.S. 
1170, 189 Am.S.R. 314; Western Un- 
ion Tel. Co. v. Dubois, 21 N.H. 4, 128 
Ill. 248, 15 Am.S.R. 109; Postal Tel.- 
Cable Co. v. Lathrop, 338 Ill.App. 400 
{aff 238 N.E. 583, 131 Ill. 575, 19 Am.S. 
R. 55, 7 L.R.A. 474]. 


Ind.—Western Union Telegraph Co. 
Smee nat, STAINS woke Lind) wad. 


Vv. 


Iowa.—Bernstein v. Western Union 
Tel. Co., 151 N.W. 108, 169 Iowa 115; 
McNeil v. Postal Tel.-Cable Co., 134 
N.W. 611, 154 Iowa 241, 38 L.R.A.N.S. 
727, Ann.Cas.1914A 1294; McPeek v. 
Western Union Tel. Co., 78 N.W. 63, 
107 Towa 356, 70 Am.S.R. 205, 43 L.R. 
A. 214; Hendershott v..Western Un- 
jon Tel. Co., 76 N.W. 828, 106 Iowa 


529, 68 Am.S.R. 313; Mentzer v. West- 
ern Union Tel. Co., 62 N.W. 1, 93 Iowa 
752, 57 Am.S.R. 294, 28 L.R.A, 72; 
Herron v. Western Union Tel. Co., 57 
N.W. 696, 90 Iowa 129, 4 Am.Hlectr. 
Cas. 731; Turner v. Hawkeye Tel. Co., 
41 Iowa 458, 20 Am.R. 605. 


Kan.~Hurst v. Western Union Tel- 
egraph Co., 273 P. 418, 127 Kan. 245; 
Shawnee Milling Co. v. Postal Tele- 
graph Cable Co., 166 P. 493, 101 Kan. 
307, L.R.A.1917F 844; Cain v. West- 
ern Union Telegraph Co., 133 P. 874, 
89 Kan. 797. 


Ky.—Combs v. Southern Bell Tele- 
phone & Yelegraph Co., 38 S.W.(2d) 3, 
238 Ky. 341; Postal Telegraph-Cable 
Co. v. Louisville Cotton Oil Co., 125 
S.W. 266, 122 S.W. 852, 136 Ky. 843; 
Thomas v. Western Union Tel. Ca, 
85 S.W. 760, 120 Ky. 194, 27 Ky.L, 569; 
Taylor v. Western Union Tel. Co,, 101 
S.W. 969, 31 Ky.L. 240. 


Md.—Western Union Tel. Co. v. Geo. 
F.. Fish, Inc., 129 A. 14, 148 Md. 210. 


Mass.—Squire v. Western Union 
Tel. Co., 98 Mass. 232, 93 Am.D. 157. 


Postal Tele- 
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Mich.—Burroughs vy. 
graph Cable Co., 165 N.W. 
Mich. 672. 


Minn.—Beaupré v. Pacific, etc., Tel. 
Co., 21. Minn. 155. 


Miss.—Western Union Tel. Co. v. 
Bassett, 71 So. 750, 111 Miss. 468; 
Western Union Tel. Co. v. Littlejohn, 
18 So. 418, 72 Miss. 1025; Alexander 
v. Western Union Tel. Co., 7 So. 280, 
67 Miss. 386. 


Mo.—Reed v. Western Union Tel. 
Co., 37 S.W. 904, 135 Mo. 661, 58 Am. 
S.R. 609, 34 L.R.A. 492; Lutesville 
Sand & Gravel Co. v. Western Union 
Telegraph Co., (App.) 296 S.W. 252; 
Barnett v. Western Union Telegraph 
Co., (App.) 287 S.W. 1064; Salisbury 
v. Western Union Telegraph Co., 
(Apn.) 217 S.W. 551; Kerns & Lorton 
v. Western Union Tel. Co., 157 S.W. 
106, 170 Mo.App. 642. 


Neb.—C. B. Nash Co. v. Western 
Union Tel. Co., 152 N.W. 387, 98 Neb. 
210; American Express Co. v. Postal 
Tel.-Cable Co., 151 N.W. 240, 97 Neb. 
701; Marriott v. Western Union Tel. 
Co., 121 N.W. 241, 84 Neb. 443, 133 Am. 
S.R. 633; Smith v. Western Union 
Tel. Co., 114 N.W. 288, 80 Neb. 395; 
Western Union Tel. Co. v. Church, 90 
Sanna a 3 Neb. (Unoff.) 22, 57 L.R. 


N.M.—Western Union Tel. Co, 
Longwill, 21 P. 339, 5 N.M. 308. 


N.Y.—Weld v. Postal Telegraph Ca- 
ble Co., 92 N.E. 415, 199 N.Y. 88; Rit- 
tenhouse v. Independent Tel. Line, 44 
N.Y.:263, 4 Am.R. 673; Leonard v. 
New York, etc., Electro Magnetic Tel. 
Co., 41 N.Y. 544, 1 Am.R. 446; Sprague 
v. Western Union Tel. Co., 6 Daly 
200 [aff 67 N.Y. 590]; Krivitsky .& 
Cohen v. Western Union Telegraph 
Co., 221 N.Y.S: 625, 129 Misc. 431; 
HMmpire Roller Rink Co. v. Western 
Union Telegraph Co., 133 N.Y.S. 717, 
75 Misc. 567. 


N.C.—Gardner v. Postal Telegraph- 
Cable Co., 88 S.E. 630, 171 N.C. 405, L. 
R.A.1916E 484; Penn v. Western Un- 
ion Telegraph Co., 75 S.B. 16, 159 N.C. 
306, 41 L.R.A.N.S. 223; Williamson v. 
Postal Telegraph Co., 65 S.E. 974, 151 
N.C. 223; Cordell v. Western Union 
Tel.) Co.,,:63° Siby 719 £49 N.Cx 402) 22 
L.R.A.N.S. 540. 


Ohio.—Sullivan v. Western Union 
Tel. Co., 11 OhioCir.Ct.N.S. 129: Sul- 
livan_v. Western Union Tel. Co., 30 
OhioCir.Ct. 435. 


Vv. 
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Okl.—Levy Bros. v. Western Union 
Telegraph Co., 135 P. 423, 39 Okl, 416; 
Western Union Tel. Co. vy. Sights, 
126 P. 234, 34 Okl. 461, 42 L.R.A.N.S. 
419, Ann.Cas.1914C 204; Western Un- 
ion Tel. Co. v. Crawford, 116 P. 925, 
29 Okl. 143, 35 L.R.A.N.S. 930. 


Pa—Joshua lL. Bailey & Co. 
Western Union Tel. Co., 76 A. 736, 
227 Pa. 522, 19 Ann.Cas. 895; Wolf 
Co. v. Western Union Tel. Co., 24 Pa. 
Super. 129. 


S.C.—Leppard v. Western Union 
Telegraph Co., 70 S.E. 1004, 88 S.C. 
388; Heath v. Postal Telezraph-Cable 
Co., 69 S.E. 283, 87 S.C. 219; Bowie v. 
Western Union Tel. Co., 59 S.E. 65, 78 
S.C. 424; Lathan v. Western Union 
Tel. Co., 55 S.E. 134, 75.S.C. 129; Hays 


Vv. 


v. Western Union Tel. Co., 48 S:E. 608, 
ae 16, 106 Am.S.R. 731, 67 L.R.A. 


S.D.—Lothian v. Western Union 
Telegraph Co., 126 N.W. 621, 25 S.D. 


Tenn.—Pepper v. Western Union 
Tel. Co., 11.S.W. 783, 87. Tenn. 554, 10 
Am.S.R. 699, 4 L.R.A. 660; Postal Tel. 
Co. v. Miller, 5 Tenn.Civ.A. 544. 


Tex.—Western Union Telegraph Co. 
v. Johnson, 226 S.W. 671, 111 Tex. 1 
[den error (Civ.App.) 218 S.W. 781]; 
Postal Tel.-Cable Co. v. Sunset Constr. 
Co., 114 S.W. 98, 102 Tex. 148 [aff 116 
S.W. 797, and rev (Civ.App.) 109 S.W. 
265]; Western Union Tel. Co. v. Spiv- 
ey, 83 S.W. 364, 98 Tex. 308; Western 
Union Tel. Co. v. Bowen, 19 S.W. 554, 
84 Tex. 476; Western Union Tel. Co. 
v. Edsall, 12 S.W. 41, 74 Tex. 329, 15 
Am.S.R. 835; Western Union Tele- 
graph Co. v. Brown, (Civ.App.) 285 
S.W. 866; Western Union Telegranvh 
Co. v. Morgan, (Civ.App.) 219 S.W. 
244; Western Union Telegraph Co. v. 
Ulmer, (Civ. App) 3/7152 5*S We eae 
Western Union Telegraph Co. vy. Bur- 
ris, (Civ-App.) 147 S.W. 1173; West- 
ern Union Tel. Co. v. Federolf, (Civ. 
Avvo.) 145 S.W. 314; Western Union 
Telegraph Co. v. Robertson, 126 S.W. 
629, 59 Tex.Civ.App. 426; Postal Tel- 
egraph-Cable Co. of Texas v. Smith, 
(Civ.App.) 124 S.W. 733 [aff 135 S.W. 
1147, 104 Tex. 171]; Western Union 
Tel. Co. v. Powell, 118 S.W. 226, 54 
Tex.Civ.App. 466; Western Union Tel. 
Co. v. Austlet, 115 S.W. 624, 53 Tex. 
Civ.App. 264; Texas, ete. Tel., etce., 
Co. v. Mackenzie, 81 S.W. 581, 36 Tex. 
Civ.App. 178;' Western Union Tel. Co. 
vs Nagle, 32) SOWsSat0T oii Pex Giv- 
Avp. 539; Western Union Tel. Co. v. 
Wofford, 72 S.W. 620, 74 S.W. 943, 32 
Tex.Civ.App. 427; Western Union Tel, 
Co. v. Giffin, 65 S.W. 661, 27 Tex.Civ. 
App. 306; Western Union Tel. Co. v. 
Hines, 54 S.W. 627, 22 Tex.Civ.App. 
315; Western Union Tel. Co. v. Gos- 
sett, 38 S.W. 536, 15 Tex.Civ.App. 52; 
Western Union Tel. Co. v. Haman, 20 
S.W. 1133, 2 Tex.Civ.App. 100. 


Utah.—Brooks v. Western Union 
Tel. Co., 72 P. 499, 26 Utah 147. 


Va.—Western Union Tel. Co. v. 
Reynolds, 77 Va. 178, 46 Am.R. 715. 


Wash.—Bentley v. Western Union 
Telegraph Co., 172 P. 1172, 102 Wash. 
433 [rev 167 P. 1127, 98 Wash. 431, L. 
R.A.1918B 965], 


Wis.—Thompson v. Western Union 
Tel. Co., 25 N.W. 789, 64 Wis. 531, 54 
Am.R. 644, 1 Am.Electr.Cas. 772. 


[a] Primary end to be kept in 
view is compensation to the party in- 
jured for the difference in his posi- 
tion from what it would have been if 
the company had properly performed 
its duty. Bowie v. Western Union 
Tel. Co., 59 Simi 165, "78 S.C 424. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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imate result of defendant’s breach,** and which may 
reasonably be supposed to have been within the 
contemplation of the parties;47 and, except where 
punitive or exemplary damages are properly allow- 
able,** the recovery is compensation only for the 
injury actually received without regard to the de- 


gree of defendant’s negligence.t? 


an actual loss incurred before compensatory dam- 
ages can be awarded,°°® and the mere fact that de- 
fendant’s breach has caused plaintiff to incur a lia- 
bility to a third person which may or may not be 
enforced against him will not justify an award of 
damages;°' but, if actual loss has been sustained, 
defendant cannot escape liability for less than the 
whole loss because plaintiff has received partial 
compensation from a collateral and independent 


source.®? 


46. 
47. 


See infra § 264. 
See infra § 266. 
48. Seeinfra § 322. : 


49. Western Union Tel. Co. v. Wil- 
Hanis.) 163 0m -51357516,790, CCA. 143. 


50. Hind v. Western Union Tel. 
Co., 278 F. 730; Van Allen v. Western 
Union Telegraph Co., 187 Ill.App. 390; 
Western Union Tel. Co. v. Watson, 33 
So. 76, 82 Miss. 101. 


51. Pacific Pine Lumber Co. v. 
Western Union Tel. Co., 56 P. 103, 123 
Cal. 428; Bass v. Postal Tel.-Cable 
Co., 56 S.E. 465, 127 Ga. 423, 12 L.R.A. 
N.S. 489. 


[a] Tiustration—Where, because 
of mistake in transmission of a-tele- 
gram, plaintiff is prevented from car- 
rying out his contract with a third 
person, plaintiff cannot, before he has 
paid for breach of his contract with 
the third person, recover damages 
which he might sustain by being lia- 
ble to the third person who is de- 
manding damages of him. Bass v. 
Postal Tel.-Cable Co., 56 S.E. 465, 127 
Ga. 423, 12 L.R.A.N.S. 489. 


52. Western Union Teiegraph Co. 
v. Love & Walters, (Tex.Civ.App.) 
200 S.W. 889. 


53. Necessity that proximate 
causation be certain see infra § 269. 


54 See Damages § 69. 


55. Edd v. Western Union Tele- 
graph Co., 272 P. 895, 127 Or. 500. 


56. U.S.—Western Union Tel. Co. 
v. Hall, 8 S.Ct. 577, 124 U.S. 444, 31 
L.Ed. 479; Jackson v. Western Union 
Tel. Co., 269 F. 598; Western Union 
Tel. Co. v. Baker, 140 F. 315, 72 C.C.A. 
87; Ross v. Western Union Tel. Co., 
81 F. 676, 26 C.C.A. 564; Bodkin v. 
“Western Union Tel. Co., 31 F. 134. 


Ala.—Western Union Tel. Co. v. 
Ryan, 90 So. 798, 206 Ala. 511; Jordan 
v. Western Union Tel. Co., 72 So. 339, 
197 Ala. 28; Western Union Tel. Co. 
v. Emerson, 49 So. 820, 161 Ala. 221. 


Ark.—Western Union Tel. Co. v. 
Pope, 265 S.W. 964, 166 Ark. 122; 
Western Union Tel. Go. v. Kyle, 180 
S.W. 208, 120 Ark. 631; Western Un- 
jon Tel. Co. v. Mulkey, 176 S.W. 120, 
118 Ark. 201. 


Cal.—Cornell ‘v. Western Union 
Telegraph Co., 199 P. 1087, 53 Cal. 
App. 317; Grover v. Western Union 
Tel. Go., 187 P. 978,45 Cal.App. 451. 


Colo.—Postal Tel. Cable Co. v. Bar- 
wise, 53 P. 252, 11 Colo.App. 328; 
Western Union Tel. Co. v. Cornwell, 
81 P. 393, 2 Colo.App. 491. 


Fla.—Hall vy. Western Union Tel. 
Co., 51 So. $19, 59 Fla. 275, 27 L.R.A. 
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N.S. 639; Hildreth v. Western Union 
Tel. Co., 47 So. 820, 56 Fla. 387. 


Ga.—Wilson v. Western Union Tel. 
Co., 52 S.E. 153, 124 Ga. 131; Rich- 
mond Hosiery Mills v. Western Un- 
ion Del Co.,251 S: 6.12905) 1232Ga. 216; 
Western Union Telegraph Co. v. Mur- 
row, 146 S.E. 560, 39 Ga.App. 158; 
Cranford v. Western Union Tel. Co., 
138 S.E. 591, 37 Ga.App. 36; Western 
Union Telegraph Co. v. Watson, 80 S. 
BH. 238, 14 Ga.Apn. 43; Sparks Milling 
Co. v. Western Union Tel. Co., 72 S.E. 
179, 9 Ga.App. 728. 


I1l.—Champion Chemical Works v. 
Postal Tel.-Cable Co., 123 Ill.App. 20. 


Ind.—Kagy v. Western Union Tel. 
Co., 76 NeBw 792, 3% Ind.App, 73, 117 
Am.S.R. 278. 


Iowa.—Bennett v. Western Union 
Tel. Co., 106 N.W. 138, 129 Iowa 607. 


Kan.—Cain v. Western Union Tele- 
graph Co., 133 P. 874, 89 Kan. 797. 


Ky.—Western Union Telegraph Co. 
v. Holsomback, 178 S.W. 1040, 165 Ky. 
679; Taliferro v. Western Union Tel. 
Co., 54 S.W. 825, 21 Ky.L. 1290; Smith 
v. Western Union Tel. Co., 83 Ky. 104, 
7 Ky.L. 22, 4 Am.S.R. 126, 


Minn.—Beaupré vy. Pacific, etc., Tel. 
Co., 21 Minn. 155. 


Miss.—Postal Telegraph & Cable 
Co. v. Sager, 102 So. 835, 137 Miss. 
722; Stark v. Western Union Tel. Co., 
65 So. 279, 107 Miss. 332; Yazoo, etc., 
R. Co. v. Foster, 23 So. 581. 


Mo.—Harrington v. Western Union 
ane Co., 174 S.W. 169, 187 Mo.App. 
580. 


N.Y.—Lowery v. Western Union 
Tel Co.., 607 Nava, 198,19 Am. Rata LE 
Am.Hlectr.Cas. 163; Dale v. Western 
Union Telegraph Co., 168 N.Y.S. 783, 
181 App.Div. 292 [rev 166 N.Y.S. 740, 
100 Misc. 718]. 


N.C.—Leigh v. Western Union Tel- 
egraph Co., 130 S.E. 728, 190 N.C. 700; 
Johnson v. Western Union Telegraph 
COP ins ehO U ee Crakodsy wVEts 
Gilead Cotton Oil Co. v. Western Un- 
ion Telegraph Co., 89 S.E. 21, 171 N. 
Cc. 705; Weeks v. Western Union Tel- 
egraph Co., 86 S.E. 631, 169 N.C. 702; 
Hoaglin y. Western Union Tel. Co., 77 
S.E. 417, 161 N.C. 390; Mullinax v. 
Western Union Tel. Co., 72 S.E. 583, 
156 N.C. 541; Cranford v. Western 
Union Tel. Co., 50 S.E. 585, 138 N.C. 
162; Walser v. Western Union Tel. 
Co., 19 S.E. 366, 114 N.C. 440. 


Okl.—Western Union Tel. Co. v. 
Wheeler, 245 P. 89, 114 Okl. 161, 47 
A.L.R. 156; Western Union Telegraph 
Co. v. Foy, 124 P. 305, 32 Okl. 801, 49 
L.R.A.N.S. 343. 


Pa.—Thomas v. Western Union Tel. 
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[§ 264] b. Proximate Cause5*—(1) In General. 
In accordance with the general rule of damages,®* 
whether the action is to be regarded as in contract 
or in tort,°> it is well settled that plaintiff cannot 
recover compensatory damages for losses or injuries 
which are not the proximate result of defendani’s 
wrong or breach with respect to the transmission 
or delivery of the telegram;°* and this rule requir- 
ing the loss to be proximately caused by the wrong 
is usually held not dispensed with by statutory pro- 
visions, making telegraph companies liable for all 
damages caused or occasioned by the failure or neg- 
ligence of their agents.5? 
ant’s breach is not the proximate cause of a loss 
if the loss would have occurred even had defendant 
duly performed.®® 


-[§ 265] (2) Intervening Efficient Causes. Where, 


As a general rule defend- 


Co., 12 Pa.Dist. 682. 


S.C.—Hart v. Western Union Tel. 
Co., 89 S.B. 387, 104 S.C. 475; Ander- 
son v. Western Union Telegraph Co., 
67 S.E. 232, 477, 85 S.C. 252; Lewis 
v. Western Union Telegraph Co., 65 
S.E. 941, 84 S.C. 54. 


Tex.—Youne v. San Antonio Brew- 
ing Ass’n, (Civ.Anp.) 275 S.W. 620; 
Western Union Telegranh Co. v. Hol- 
comb. (Civ.Anp.) 253 S.W. 648; West- 
ern Union Tel. Co. v. Exum, (Civ. 
App.) 181 S.W. 558: Western Union 
Tel. Co. v. Peter & Neylon, (Civ.App.) 
160 S.W. 991; Kolb v. Western Union 
Tel. Co., (Civ.App.) 138 S.W. 1081; 
Western Union Tel. Co. v. Young, 130 
S.W. 257, 61 Tex.Civ.App. 232. 


W.Va.—Beatty Lumber Co. v. West- 
ern Union Tel. Co., 44 S.E. 309, 52 W. 
Va. 410. 


Wis.—Fisher v. Western Union Tel. 
Co., 96 N.W. 545, 119 Wis. 146; Cutts 
v. Western Union Tel. Co., 36 N.W. 
627, 71 Wis. 46. 


[a] Line between proximate and 
remote damages is exceedingly 
shadowy and often difficult of appli- 
cation to particular cases, but, while 
the damages need not always be the 
immediate result, they must be the 
actual and proximate result of the 
negligence or default complained of. 
Smith v. Western Union Tel. Co., 83 
Ky. 104, ? Ky.L. 22, 4 Am.R. 126. 


57. Bernstein v. Western Union 
Tel. Co., 151 N.W. 108, 169 Iowa 115; 
Wheelock v. Postal Tel. Cable Co., 83 
N.E. 318, 197 Mass. 119, 14 Ann.Cas, 
188; Hughes v. Western UWnion -Tel. 
Co., 79 Mo.App. 133; Fisher v. West- 
ern Union Tel. Co., 96 N.W. 545, 119% 
Wis. 146; Cutts v. Western Union 
Tel. Co., 36 N.W. 627, 71 Wis. 46. 


5%. Ala.—Western Union  Tele- 
graph Co.\v. Emerson, 49 So, 820, 161 
Ala. 221. 


Ark.—Western Union Telegraph Co. 
v. Pope, 265 S.W. 964, 166 Ark. 122; 
Security Mortgage Co. v. Western Un- 
ion Tel. Co., 216 S.W. 10, 1043, 141 
Ark. 78; Western Union Tel. Co. vy. 
Kyle, 180 _S.W. 208, 120 Ark. 631; 
Western Union Tel. Co. v. Mulkey, 
176 S.W. 120, 118 Ark. 201. 


Minn.—Beaupré v. Pacific, ete., Tel, 
Co., 21 Minn. 155. 


Miss.—Postal Tel. & Cable Co. v. 
Sager, 102 So. 835, 137 Miss. 722. 


N.C.—Hoaglin v. Western Union 
bh ptt Co., 77 S.E. 417, 161 N.C. 


Tex.—Young v. San Antonio Brew- 


ing Ass’n, (Civ.App.) 275 S.W. 620; 
Western Union Tel. Co. v. Ulmer, 
(Civ.App.) 152 S.W. 528; Kolb v. 


930 [62 C.J.] 


despite the breach of duty by the telegraph compa- 
ny, the loss would not have happened but for the 
subsequent operation of a new and intervening cause 
or force for which the telegraph company is not 
responsible and over which it has no control, de- 
fendant’s breach of duty is not the proximate cause 
of the loss so as to make it a recoverable item of 
damage;®® but, if defendant’s breach is responsible 
for the intervening act or cause, the former may 
still be regarded as the proximate cause.®° 


Plaintiff’s own act. 


Western Union Telegraph Co., y 
App.) 138 S.W. 1081; Western Union 
Tel. Co. v. Young, 130 S.W. 257, 61 
Tex.Civ.App. 232; Western Union Tel. 
Co. v. Hendricks, 63 S.W. 341, 26 Tex. 
Civ.App. 366; Western Union Tel. Co. 
v. Parks, (Civ.App.) 25 S.W. 813. 


59. U.S.—Ross vy. Western Union 
Tel. Co., 81 F. 676, 26 C.C.A. 564; Bod- 
kin v. Western Union Tel. Co., 31 F. 
134. 


'  Colo.—Western Union Tel. Co. v. 
Cornwell, 31 P. 393, 2 Colo.App. 491. 


Ind.—Western Union Tel. Co. v. 
Briscoe, 47 N.E. 478, 18 Ind.App. 22. 


Mo.—Strahorn-Hutton-Evans Com- 
mission Co. v. Western Union Tel. 
Co., 74 S.W. 876, 101 Mo.App. 500. 


N.Y.—Lowery v.. Western Union 
Tela Gon 60° Navi) LO8s"19" Am R154; 
Willoughby v. Western Union Tel. 
*Co133, NeveS2. 268. 


N.C.—Johnson v. Western Union 
Tel. Co., 97 S.E. 757, 177 N.C, 31; Hig- 
don v. Western Union Tel. Co., 44 S.E. 
558, 1382 N.C. 726. 

Ohio.—Barnesville First Nat. Bank 
vy. Western Union Tel. Co., 30 OhioSt. 
555, 27 Am.R. 485. 


S.c.—Hart v. Western Union Tel. 
Co., 89 S.E. 387, 104 S.C. 475. 


[a] Compelling taking of freight 
instead of passenger train.—W here, 
because of delay in delivering a death 
message, plaintiff misses a passenger 
train and takes a freight train which 
rides so roughly that plaintiff is in- 
jured in the journey, such injuries 
are not recoverable items of dam- 
ages, as they are not the proximate 
result of the delay of the telegram, 
but the proximate cause is the inter- 
vening negligence of the railway car- 
rier. Johnson v. Western Union Tel. 
©0;,.97S3B. 75%, 177 N.C... 31. 


[b] Felonious act of third person. 
—(1) Where there is delay in trans- 
mission of a message notifying of 
the robbery of a man’s jewelry store, 
the sendee cannot recover as damages 
the losses caused by the robbery on 
the ground that the robber would 
have been apprehended before he dis- 
posed of the goods had the message 
been duly delivered, for the direct 
cause of the loss was the crime, not 
the negligence of the company. 
Western Union Tel. Co. v. Cornwell, 
31 P. 393, 2 Colo.App. 491. (2) Where 
a message by an agent requesting 
money is erroneously transmitted so 
that a much larger sum of money is 
requested, and plaintiff sends this 
larger sum to the agent in reply, and 
the agent thereupon embezzles the 
money, defendant is not liable for 
losses caused by embezzlement of the 
larger sum, for the proximate cause 
of the loss was the criminal and in- 
tervening act of the agent. Lowery 


Plaintiff cannot recover for 
damages due to his own voluntary and independent 
acts,*! or negligence;®? but, if exercise of due care 
by plaintiff would not have prevented loss caused 
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ligent.®? 


Tels Co: OOM Nove 
98, 19 Am.R. 154. (3) Where there 
is only a bare possibility that prompt 
delivery of a message warning the 
addressee that he is pursued by 
armed men would enable him to es- 
cape, a delay in delivering the mes- 
sage does not render defendant liable 
in damages for the death of the ad- 
dressee at the hands of pursuers, 
since their wrongful act, rather than 
the negligence of the telegraph com- 
pany, is the proximate cause of the 
death. Ross v. Western Union Tel. 
Co., 81 F. 676, 26 C.C.A. 564. 


[ec] Flood causing loss of staves 
not loaded because of nondelivery of 
telegram.—Where, because of delay 
in delivering a message informing of 
the presence of a barge, plaintiff does 
not get the barge to load staves there- 
on until flood has carried the staves 
away, defendant telegraph company 
is not liable for the loss of the staves, 
as the proximate cause of loss is the 
flood, rather than the negligence of 
defendant. Bodkin v. Western Union 
Tel: Co., 31 F.-134. 


60. Mobile, M. & G. S. S. Co. v. 
Postal Telegraph-Cable Co., 114 So. 
181, 216 Ala. 576 [cert den 114 So. 179, 
22. Ala.App. 207]; Western Union Tel- 
egraph Co. v. Farmers’ & Merchants’ 
Bank, 62 So. 250, 7 Ala.App. 637. 


[a] Master’s act in obeying erro- 
neous! order.—Where a_ telegraphic 
order from a vessel owner to the mas- 
ter as to the amount of coal to take 
on board for a particular voyage is 
erroneously transmitted, so that a 
lesser amount is stated than that giv- 
en in the original message, the act of 
the master in obeying the order as er- 
roneously transmitted is not neces- 
sarily such an intervening cause as to 
excuse the telegraph company from 
liability in damages for losses caused 
by fuel shortage while the vessel was 
at sea, which would not have oc- 
curred had the amount of coal stated 
in the original message been taken. 
Mobile, M. & G. ~..Co. Ve Postal 
Tel.-Cable Co., 114 So. 181, 216 Ala. 
Baeaecee den 114 So, 179, 22 Ala. App. 

61. Ga.—Postal Tel.-Cable Co. v. 
J. J. Barnes-Fain Co., 93 S.E. 256, 20 
Ga.App. 663; Sparks Milling Co. v. 
Western Union Tel. Co., 72 S.E. 179, 
9 GaApp. 728. 

Iowa.—Bowyer v. Western Union 
Tel. Co., 106 N.W. 748, 130 Iowa 324, 5 
L.R.A.N.S. 984. 

Ky.—Western Union Tel. Co. vy. 
Same nee 178 S.W. 1040, 165 Ky. 

N.Y.—Hart v. Direct U. S. Cable 
Co., 86 N.Y. 633. 

N.C.—Johnson v. Western Union 
TeliCons aT SiMe yu Te Neeus Sac 


Okl.—Western Union Tel. Co. v, 
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by defendant’s negligence, the loss is a recoverable 
item of damage, although plaintiff has been neg- 


' [§ 266] c. Natural, Probable, and Contemplated 
Consequences—(1) In General. To be a recoverable 
item of damage, not only must the loss be the prox- 
imate consequence of defendant’s breach or wrong,°* 
but, as generally stated, the loss must also be ei- 
ther such as arises naturally from the breach itself 
or such as may reasonably be supposed to have been 
within the contemplation of the parties, at the time 
of contracting, as the probable result of the breach, 
had they devoted their attention to the subject.®° 
While it is generally said to be immaterial to the 


Wheeler, 245 P. 39, 114 Okl. 161, 47 
A.L.R. 1 


62. Ark.—Western Union Tel. Co. 
v. Crain, 175 S.W. 3938, 118 Ark. 13; 
Western Union Tel. Co. v. Gulledge, 
106 S.W. 957, 84 Ark. 501. 


Jil.— Western Union Tel. 
Wright, 18 Ill.App. 337. 


Iowa.—Bernstein v. Western Union 
Tel. Co., 151 N.W. 108, 169 Iowa 115. 


Mo.—Harrington v. Western Union 
ae Co., 174 S.W. 169, 187 Mo.App. 
580. 


N.C.—Hocutt v. Western Union Tel. 
Co., 60 S.E. 980, 147 N.C. 186. 


Pa.—Nusbaum v. Western Union 
Tel. Co., 17 Phila. 340. 


Tex.—Western Union Tel. Co. v. 
Peter & Neylon, (Civ.App.) 160 S.W. 
991; Western Union Tel. Co. v. Powell, 
118 S.W. 226, 54 Tex.Civ.App. 466. See 
Western Union Telegraph Co. v. Huff- 
man, (Civ.App.) 208 S.W. 183 (hold- 
ing negligence of third person to be 
no bar to recovery). 


[a] Negligence of agent.—Where 
an agent sends a telegram to his prin- 
cipal for authority to make a con- 
tract, and the telegram in reply is not 
in response to the telegram sent, but 
shows an error in the transmission of 
one or the other of the telegrams, and 
the agent, without receiving author- 
ity from his principal, makes the con- 
tract, causing damages to the princi- 
pal, the negligence of the telegraph 
company in the transmission of ei- 
ther of the telegrams is not the proxi- 
mate cause of the injury; but the 
negligent act of the agent in making 
the contract, in view of the telegrams, 
is the intervening proximate cause. 
Willoughby v. Western Union Tele- 
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graph Co., 133: N.Y.S. °268. 
63. Western Union Tel. Co. v. 
Soho ananes: (Tex.Civ.App.) 181 S. 


64. See supra § 264. 


_ 65. U.S.—Primrose v. Western Un- 
fon. Tel. Co., 14 S.Ct. 1098, 154° Us: 
1, 38 L.Ed. 883; McBride v. Sunset 
Tel. Co., 96 F. 81. 


Ala.— Guilford & Deal v. Western 
Union Tel. Co., 50 So. 112, 168 Ala. 1; 
Frazer v. Western Union Tel. Co., 4 
So. 831, 84 Ala. 487; Western Union 
Tel. Co. v. Stewart, 79 So. 200, 16 Ala, 
App. 502; Western Union Tel. Co. v. 
Albertville Canning Co., 59 So. 755, 6 
Ala.App. 344; Western Union Tele- 
graph Co, v. Russell, 58 So. 938, 4 Ala. 
App. 485; Western Union Tel. Co, v 
Reed, 57 So. 83, 3 Ala.App. 253. 


Ark.—Western Union Telegraph 
Co. v. Holder, 174 S.W. 552, 117 Ark. 
210; Western Union Tel. Co. v, Hogue, 
94 S.W. 924, 79 Ark. 33; Western Un- 
ion Tel. Co. v. Short, 14 S.W. 649, 53 
Ark. 434, 9 L.R.A. 744, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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application of this rule whether the action is one 
in contract or in tort,®* other cases have held that, 
if the right to recover is based on tort instead of 
contract, the damages in such ease, unlike those in 


Cal.—MeKenry v. Western Union 
aera Co., 253 P. 333, 81 Cal. App. 


Colo.—Postal Tel. Cable Co. v. Bar- 
wise, 53 P. 252, 11 -Colo.App. 328; 
Western Union Tel. Co. v. Cornwell, 
31 P. 393, 2 Colo.App. 491. 


Fla.—Western Union Telegraph Co. 
v. Taylor, 114 So. 529, 94 Fla. 841; 
Western Union Telegraph Co. v. Tay- 
lor, 100 So. 168, 87 Fla. 398; Hall v. 
Western Union Telegraph Co., 51 So. 
8195.59 Ma. 275, 27 L.RiALNS. 639; 
Hildreth v. Western Union Tel. Co., 
47 So. 820, 56 Fla. 387; Western Un- 
ion Tel. Co. v. Wilson, 14 So. 1, 32 Fla. 
527, 87 Am.S.R. 125, 22 L.R.A. 434 
[overr Western Union Tel. Co. v. 
a ie 1 So. 129, 22 Fla. 637, 1 Am.S.R. 


Ill.—Erb v. Western Union Tele- 
graph Co., 162 Ill.App. 494; Illinois 
Smelting & Refining Co. v. Western 
Union Tel. Co., 146 Ill.App..163; West- 
ern Union Tel. Co. v. Martin, 9 IIl. 
App. 587. 


Ind.—Kagy v.° Western Union Tel. 
Co., 76 N.E. 792, 37 Ind.App. 73, 117 
Am.S.R. 278; Western Union Tel. Co. 
v. Henley, 54 N.E. 775, 23 Ind.App. 14. 


Ky.—A. Engelhard & Sons v. West- 
ern Union Tel. Co., 197 S.W. 4385, 176 
Ky. 806; Postal Telegraph-Cable Co. 
v. Louisville Cotton Oil Co., 122 S.W. 
852, 125 S.W. 266, 136 Ky. 848; Smith 
v. Western Union Tel. Co., 83 Ky. 104, 
Fowy ia. 22, 4Am.S:R. <126,,) 2 Am. 
Electr.Cas. 743. 


La.—Stewart Carnal Co. v. Postal 
Tel. Cable Co., 4 La.A. (Orleans) 194; 
Charlville v. Western Union Tel. Co., 
2 La.A. (Orleans) 175. 


Md.—wWestern Union Tel. Co. v. 
Lehman, 66 A. 266, 105 Md. 442; U. 
S. Telegraph Co. v. Gildersleve, 29 Md. 
232, 96 Am.D. 519. 


Mass.—Wheelock v. Postal Tel. Ca- 
ble Co., 838 N.E. 313, 197 Mass. 119. 


Minn.—Kolliner v. Western Union 
Tel. Co., 147 N.W. 961, 126 Minn. 122, 
52 L.R.A.N.S. 1180; Beaupré v. Pa- 
cific, ete., Tel., Co., 21 Minn. 155. 


Miss.—Western Union Tel. Co. v. 
Pearce, 34 So. 152, 82 Miss. 487; West- 
ern Union Tel. Co. v. Clifton, 8 So. 746, 
68 Miss. 307. 


Mo.—Clark v. Western Union Tel. 
Co., 33 S.W.(2d) 982, 224 Mo.App. 
1214; Faulkner y. Western Union 
Telegraph Co., (App.) 13 S.W.(2d) 
1088; Fitch v. Western Union Tele- 
graph Co., 130 S.W. 44, 150 Mo.App. 
149; Hughes v. Western Union Tel. 
Co., 79 Mo.App. 133; Abeles v. West- 
ern Union Tel. Co., 37 Mo.App. 554. 


Neb.—Smith v. Western Union Tel. 
Co., 114 N.W. 288, 80 Neb. SoD: 


Nev.—Mackay v. Western Union 
Tel. Co., 16 Nev. 222. 


N.Y.—Kerr S. S. Co. v, Radio Cor- 
poration of America, 157 N.E. 140, 245 
N.Y. 284, 55 A.L.R. 1139; Baldwin v. 
U. §. Telegraph Co., 45 N.Y. 744, 6 
Am.R. 165; McColl v. Western Union 
Tel. Co., 44 N.Y.Super. 487, 7 Abb.N. 
Cas. 151, 1 Am.Electr.Cas. 280; Ber- 
tuch v. United States & Hayti Tel. & 
Cable Co., 139 N.Y.S. 289, 79 Misc. 10. 


N.C.—Clark Mfg. Co. v. Western 
Union Tel. Co., 67 S.E. 329, 152 N.C. 
157, 027 L.R.A.N.S. 648; Battle v. 
Western Union Telegraph Co., 66 Ss. 
BE. 661, 151 N.C. 629; Williams v. 
Western Union Tel. Co., 48 S.E, 559, 
136 N.C. 82; Kennon v. Western Un- 
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ion Tel. Co., 35 S.H. 468, 126 N.C. 232. 


Ohio.—Western Union Tel. Co. v. 
Sullivan, 91 N.E. 867, 82 OhioSt. 14, 
187 Am.S.R. 754; Barnesville First 
Nat. Bank v. Western Union Tel. Co., 


30 OhioSt. 555, 27 Am.R. 485; Hord v. 
Western Union Tel. Co., 5 OhioDec. 
(Reprint) 555, 3 Cine.L.Bul. 147, 6 


Am.L.Rec. 529. 


Okl.—Levy Bros. v. Western Union 
Telegraph Co., 135 P. 423, 39 Okl. 416; 
Western Union Tel. Co. v. Pratt, 89 P. 
237, 18 Okl. 274. 


Pa.—Fergusson vy. Anglo-American 
Tel.) Co.; 35 A: 979,178 Pa. 37%,-56, Am: 
S.R. 770, 35 L.R.A. 554. 


R.I.—M. M. Stone & Co. v. Postal 
Tel.-Cable Co., 87 A. 319, 35 R.I. 498, 
46 L.R.A.N.S. 180. 


S.C.—Kirby v. Western Union Tel. 
Co., 58 S.B. 10, 77 S.C. 404,122 Am.S: 
R. 580; Cason v. Western Union Tel. 
Co., 57 Sy 722, T7S:C. 1573. Key iv. 
Western Union Tel. Co., 56 S.E. 962 
76 S.C. 301; Jones 'v. Western Union 
Mel. (Co 554 Sse 2 89'8),0.751, S.C.) 208" 
Jones v. Western Union Tel. Co., 50 
S.H.5198,, 70. SiC.) 539: 


Tenn.—Western Union Tel. Co. v. 
Potts, 113 S.W. 789, 120 Tenn. 37, 127 
Am.S.R. 991, 19 L.R.A.N.S. 479. 


Tex.—Western Union Telegraph Co. 
v. Johnson, 226 S.W. 671, 111 Tex. 1 
[error den (Civ.App.) 218 S.W. 781]; 
Postal Tel.-Cable Co. v. Sunset Constr. 
Co., 114 S.W. 98, 102 Tex. 148 [aff 116 
S.W. 797, and rev (Civ.App.) 109 S.W. 
265]; Western Union Tel. Co. v. Cof- 
fin, 30 S.W. 896, 88 Tex. 94; Daniel 
v. Western Union Tel. Co., 61 Tex. 
452, 48 Am.R. 305, 1 Am.Electr.Cas. 
650; Western Union Telegraph Co. v. 
Kibble, 115 S.W. 643, 53 Tex.Civ.App. 
222; Western Union Tel. Co. v. Twad- 
dell, 103 S.W. 1120, 47 Tex.Civ.App. 
51. See El Paso & N. EB. Ry. Co. v. 
Sawyer, 119 S.W. 110, 54 Tex.Civ.App. 
887 (recognizing rule). 


Wis.—Candee v. Western Union 
Tel. Co., 34 Wis. 471, 17 Am.R. 452, 1 
Am.Electr.Cas. 99. 


[a] Actual contemplation of par- 
ticular damages is unnecessary, it 
being sufficient that they are such as 
may reasonably be supposed to have 
been contemplated had the parties 
considered the matter. Western Un- 
ion Telegraph Co. v. Taylor, 114 So. 
529, 94 Fla. 841; Western Union Tel- 
egraph Co. v. Taylor, 100 So. 163, 87 
Fla. 398; Western Union Tel. Co. v. 
Merritt, 46 So. 1024, 55 Fla. 462, 127 
Am.S.R. 169; Smith v. Western Un- 
ion Tel. Co., 83 Ky. 104, 7 Ky.L. 22, 
4 Am.S.R. 126; Western Union Tel. 
Co. vei, Crawford, "116 -P:! 925, 29) Ok. 
148, 35 L.R.A.N.S. 930. 


[b] Rule sometimes stated in con- 
junctive, that is, that damages must 
be direct and natural and also such 
as might reasonably be supposed to 
have been contemplated. Kerns & 
Lorton v. Western Union Tel. Co., 157 
S.W. 106, 170 Mo.App. 642. 


[ec] Two -phrases regarded as 
equivalent.—‘‘The phrases ‘such dam- 
ages as naturally flow from_ the 
breach of the contract’ and ‘such as 
may fairly be supposed to have been 
within the contemplation of the par- 
ties’ are equivalent statements.” 
Western Union Tel. Co. v. Sullivan, 
91 N.E. 867, 868,-82 OhioSt. 14, 137 
Am.S.R. 754. : 


Necessity that mental anguish he 
within contemplation of parties see 
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one for breach of contract, are not limited to such 
as might reasonably have been within the contem- 
plation of the parties, but extend to all injurious 
results flowing from such act by natural sequence.*®* 


infra § 303. 


66. U.S.—Western Union Tel. 
v. Hall, 287 F. 297: 


Ala.—Western Union Tel. Co 
eer and: 44 So. 382, 151 


Co. 
Mae iR: 
Ala. 


Ark.—Western Union Tel. Co. v. 
Hogue, 94 S.W. 924, 79 Ark. 33. 


D.C.—Fererro y. Western Union 
Tel. Co., 9 App.D.C. 455, 35 L.R.A. 548. 


Fla.—Western, Union Tel. Co. v. 
Merritt, 46 So. 1024, 55 Fla. 462, 127 
Am.S.R. 169. . 


Ind.—Kagy v. Western Union Tel. 
Co., 76 N.E. 792, 37 Ind.App. 73, 117 
Am.S.R. 278. 


N.Y.—Kerr S. S. Co. v. Radio Cor- 
poration of America, 157 N.E. 140, 245 
N.Y. 284, 55 A.L.R. 1139; Bertuch v. 
United States & Hayti Tel. & Cable 
Co., 139 N.Y.S. 289, 79 Misc. 10. 


N.C.—Kennon vy. Western Union 
Tel. Co., 35 S.E. 468, 126 N.C. 282. But 
see Cordell v. Western Union Tel. Co., 
63 S.HE. 71, 149 N.C. 402, 22 L.R.A.N.S. 
540 (holding that, where.an action 
is in tort for wrongful refusal to ac- 
cept and transmit a message, the 
measure of damages is Such as proxi- 
mately result from defendant’s 
breach, irrespective of whether they 
were within its contemplation or not). 


Or.—Edd v. Western Union Tel. Co., 
272 P. 895, 127 Or. 500. 


R.I.—M. M. Stone & Co. v. Postal 
Tel.-Cable Co., 87 A. 319, 35 R.I. 498, 
46 L.R.A.N.S. 180. 


-§.C.—Poteet vy. Western Union Tel. 
Co., 55: S.E. 113,74 S.C. 491. 


Tenn.—Western Union Tel. Co. y. 
Potts, 113 S.W, 789, 120 Tenn. 37, 127 
Am.S.R. 991, 19 L.R.A.N.S. 479. 


67. U.S.—Western Union  Tele- 
graph Co. v. Lawson, 182 F. 369, 105 
C.C.A. 451. 


Ala.—Western Union Tel. Co. v. Fa- 
vish, 71 So. 183, 196 Ala. 4. 


Ga.—Western Union ‘Tel. Co. v. 
Ford, 70 S.E. 65, 8 Ga.App. 514. 


Ind.—Western Union Tel. Co. v. 
Biggerstaff, 97 N.E. 531, 177 Ind. 168. 


Iowa.—Bernstein v. Western Union 
Telegraph Co., 151 N.W. 108, 169 lowa 
115; McPeek v. Western Union Tel. 
Co., 78 N.W. 63, 107 Iowa 356, 70 Am. 
S.R. 205, 43, L.R.A. 214. 


Mo.—Jacobs vy. Western Union Tel- 
egraph Co,., 196 S.W. 31, 196 Mo.App. 
300; Kerns & Lorton y. Western Un- 
ion Telegraph Co., 157 S.W. 106, 170 
Mo.App. 642. 


Neb.—American Express Co. vy. 
Postal Telegraph-Cable Co. of Nebras- 
ka, 151 N.W. 240, 97 Neb. 701. 


N.C.—Cordell v. Western Union Tel. 
Co., 63 S.E. 71, 149 N.C. 402, 22 L.R.A. 
N.S. 540. 


Tenn.-—Western Union Telegraph 
Co. v. Green, 281 S.W. 778, 284 S.w. 
898, 153 Tenn. 59, 522, 48 A.L.R. 301. 


[a] Necessity of knowledge that 
message relates to business transac- 
tion.— “Even in actions for the tort, 
in order to afford the right of a sub- 
stantial recovery, the message itself 
must import that it relates to a busi- 
ness transaction of importance and 
that loss will probably result unless 
it is promptly transmitted and deliv- 
ered, or the company must have been. 
in possession of some information 
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It has also been held that, where the action is based 
on a statute making telegraph companies liable for 
“all damages occasioned” by their negligence or de- 
faults, it is not necessary that the damages must 
have been within the contemplation of the parties,*® 
it being sufficient that the damage is the natural and 
proximate result of defendant’s breach of duty;°° 
but there is authority to the contrary.’° 


[§ 267] (2) Notice and Necessity Therefor7’— 
(a) In General. While sufficient notice may be giv- 


from other sources at the time it un- 
dertook to transmit the message.” 
Fitch v. Western Union Telegraph Co., 
130 S.W. 44, 150 Mo.App. 149, 157. 


68. Western Union Telegraph Co. 
v. Biggerstaff, 97 N.E. 531, 177 Ind. 
168; Western Union Telegraph Co. v. 
Green, 284 S.W. 898, 281 S.W. 778, 153 
Tenn. 59, 522, 48 A.L.R. 301; Barker 
v. Western Union Tel. Co., 114 N.W. 
439, 134 Wis. 147, 14 L.R.A.N.S. 533, 
126 Am.S.R. 1017; Fisher v. Western 
‘Union Tel. Co., 96 N.W. 545, 119 Wis. 
146; Western Union Tel. Co. v. Reyn- 
olds, 77 Va. 178, 46 Am.R. 715. 


69. Barker v. Western Union Tel. 
Co., 114 N.W. 439, 1384 Wis. 147, 14 
L.R.A.N.S. 5338, 126 Am.S.R. 1017. 


70. Wheelock y. Postal Tel. Cable 
Co., 83 N.H. 313, 197 Mass. 119, 14 
Ann.Cas. 188; Hughes v. Western Un- 
ion Tel. Co., 79 Mo.App. 133. 

71. Necessity: 

Of notice of beneficial interest to en- 
title certain persons to sue see su- 
pra § 219. 

That message give notice of probabil- 
ity of mental anguish see infra § 
303. 


Notice ineffectual to impose liabili- 
ty for damages which are speculative 
or not proximate result see supra § 
269. 


72. U.S.—Postal Tel. Cable Go. v. 
Nichols, 159 F. 648, 89 C.C.A. 585, 16 
L.R.A.N.S. 870, 14 Ann.Cas. 369. 


Ark.—Des Are Oil Mill v. Western 
Union Tel. Co., 201 S.W. 278, 132 Ark. 
Siabe 


Fla.—Western Union Tel. Co. v. 
Merritt, 46 So. 1024, 55 Fla. 462, 127 
Am.S.R. 169; Western Union Tel. Co. 
v. Milton, 43 So. 495, 53 Fla. 484, 125 
Am.S.R. 1077, 11 JUu.R.A.N:S. 560. 


Tll.— Postal Tel.-Cable Co. v. Lath- 
rop, 23 N.E&. 583, 131 Ill. 575, 19 Am. 
Pate 55, 7 L.R.A. 474 [aff 33 Ill.App. 
400]. 


Ind.—Kagy v. Western Union Tel. 
Co., 76 N.E. 792, 87 Ind.App. 73, 117 
Am.S.R. 278. 


Iowa.—MePeek v. Western Union 
Tel. Co., 78 N.W. 638, 107 Iowa 356, 70 
Am.S.R. 205. 43 L.R.A. 214; Herron 
v. Western Union Tel. Co., 57 N.W. 
696, 90 Iowa 129, 4 Am.Hlectr.Cas. 


3. 


Ky.—Postal Telegraph-Cable Co. v, 
Louisville Cotton Oil Co., 125 S.W. 
266, 122 S.W. 852, 1386 Ky. 843. 


Miss.—Postal Tel.-Cable Co. v. W. 
C. Craig & Co., 68 So. 573, 106 Miss. 
279). 


Mo.—Faulkner vy. Western Union 
dea Co., (App.) 138 S.W.(2d) 
1088. 


Neb.—Marriott v. Western Union 
Telegraph Co., 121 N.W. 241, 84 Neb. 
443, 133 Am.S.R. 633; Smith v. West- 
ern Union Tel. Co., 114 N.W. 288, 80 
Neb. 395. 
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N.Y.—Sprague v. ‘Western Union 
Tel. Co., 6 Daly 200 [aff 67 N.Y. 5909. 


N.C.—Gardner vy. Postal Telegraph- 
Cable Co., 88 S.E. 630, 171 N.C. 405, 
L.R.A.1916E 484; Dayvis v. Western 
Daler Tel. Co.;, 51 S.E. 898, 1389 N.C. 
9h 


Okl.—Western Union Tel. “Co. v. 
Crawford, 116 P. 925, 29 Okl. 143, 35 
L.R.A.N.S. 9380. 


S.C.—Baker v.. Western Union Tel- 
egraph Co., 66 S.E. 182, 84 S.C. 477, 
137 Am.S.R. 848; Jones v. Western 
Union Mel. "Co. 955, 0S Hels, 5b S:Cs 
208; Jones v. Western Union Tel. Co., 
50 S.E. 198, 70 S.C. 539. 


S.D.—Lothian_ v. 
Tel. Co., 126 N.W. 621, 25 S.D.~319. 


Tenn.—Western Union Tel. Co. v. 
Potts; 113 S.W. 789, 120 Tenn. 37, 127 
Am.S.R. 991, 19 L.R.A.N.S. 479. 


Tex.—Western Union Telegraph Co. 
v. Johnson, 226 S.W. 671, 111 Tex. 1 
[error den (Civ.App.) 218 S.W. 781]; 
Horn v. Western Union Tel. Co., 194 
S.W. 386, 109 Tex. 229 [mod (Civ. 
App.) 149 S.W. 557, reh den 205 S.W. 
831, 109 Tex. 229]; Herring v. West- 
ern Union Telegraph Co., 185 S.W. 293, 
108 Tex. 77 [rev (Civ.App.) 146 S.W. 
699]; Erie Tel., etc., Co. v. Grimes, 
17 S.W. 831, 82 Tex. 89; Western Un- 
ion Tel. Co. v. Edsall, 12 S.W. 41, 74 
Tex. 329, 15 Am.S.R. 835; Western 
Union Tel. Co. v. Huffman, (Civ.App.) 
208 S.W. 183; Western Union Tel. Co. 
v. Goldwire, (Civ.App.) 152 S.W. 503; 
Western Union Tel. Co. v. Williams, 
(Civ.App.) 137 S.W. 148; Western 
Union Telegraph Co. v. True, (Civ. 
App.) 1382 S.W. 983 [aff 148 S.W. 561, 
105 Tex. 344 41 L.R.A.N.S. 1188]; 
Western Union Tel. Co. y. Powell, 118 
S.W. 226, 54 Tex.Civ.App. 466; West- 
ern Union Tel. Co. v. Hidalgo, (Civ. 
App.) 99 S.W. 426; Western Union 
Tel. Co. v. Bell, (Civ.App.) 90 S.W. 
714; Western Union Tel. Co. v. Giffin, 
65 S.W. 661, 27 Tex.Civ.App. 306; 
Western Union Tel. Co. v. Vanway, 
(Civ.App.) 54 S.W. 414; Ward v. 
Western Union Tel. Co., (Civ.App.) 
51 S.W. 259; Western Union Tel. Co. 
v. Nagle, 32 S.W. 707, 11 Tex.Civ.App. 
539; Western Union Tel. Co. v. Jobe, 
25 S.W. 168, 1036, 6 Tex.Civ.App. 403; 
Harrison v. Western Union Tel. Co., 3 
Tex.A.Civ.Cas. § 43. 


[a] Agent receiving notice.—(1) 
It has been held that notice to the 
agent at the initial point affects the 
company only so far as his acts are 
concerned, and does not operate to in- 
crease the company’s liability for the 
acts of the agent at the other end of 


the line. Pope vy. Western Union Tel, 
Co., 14 Il.App. 531. (2) Hxtrinsie no- 
tice of importance of message to 


agent of initial telegraph company 
does not make connecting company 
liable for consequential damages the 
probability of which is not disclosed 
by the face of the message. Clark v. 
Western Union Tel. Co., 33 S.W.(2d) 
982, 224 Mo.App. 1214. 
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en by extrinsic fasts,7? or the contents of other mes- 
sages,’? provided they have been handled by the 
same agent,7# it is usually held that, as the loss of 
the price of transmission is the only damage which 
results directly and naturally from a breach of the 
contract of transmission, there can be no recovery 
of other special or consequential damages as being 
within the contemplation of the parties if defend- 
ant has not received notice from the terms of the 
message, or otherwise, of the special circumstances 
from which such damages are likely to result.7® 


‘73. Fla.—Western Union Tel. Co. 
v. Merritt, 46 So. 1024, 55 Fla. 462, 127 
Am.S.R. 169. 


Ga.—Myers v. Western Union Tel. 
Co., 128 S.E. 229, 34 Ga.App. 42. 


Iowa.—Herron v. Western Union 
Tel. Co., 57 N.W. 696, 90 Iowa 129, 4 
Am.EHlectr.Cas. 731. 


Mo.—Faulkner v. Western Union 
pH da Co., (App.) 13 S.W.(2d) 


Tex.—Western Union Tel. Co. v. 
Bowen, 19 S.W. 554, 84 Tex. 476; Hrie 
Tel. Co. v. Grimes, 17 S.W. 831, 82 
Tex. 89; Western Union Tel. Co. v. 
Johnson, (Civ.App.) 164 S.W. 903. 


[a] Previous message between the 
same parties may be sufficient in con- 
nection with the message in question 
to charge the company with notice of 
the nature and importance of the lat- 
ter message, although the latter mes- 
sage alone would not be _ sufficient. 
Western Union Tel. Co. v. Merritt, 46 
ae 1024, 55 Fla. 462, 127 Am.S.R. 
169. 


74. Western Union Tel. Co. v. 
Weniski, 106 S.W. 486, 84 Ark. 457. 


75. U.S.—Primrose v. Western Un- 
ion Tel. Co., 14 S.Ct. 1098, 154 U.S. 1, 
38 L.Ed. 883; Western Union Tel. Co. 
Vv... Cogein:- 68. EF. 1377 16, CC Aan ars 
Behm y. Western Union Tel. Co., 3 F. 
Cas.No. 1,234, 8 Biss. 131. 


Ark.——Western Union Tel. Co. v. 
Weniski, 106 S.W. 486, 84 Ark. 457; 
Western Union Tel. Co. v. Hogue, 94 
S.W. 924, 79 Ark. 33; Western Union 
Tel. Co. v. Short, 14 S.W. 649, 53 Ark. 
434, 9 L.R.A. 744. 


Cal.—_McKenry v. Western Union 
polegraph Co., 253 P. 333, 81 Cal.App. 


Colo.—Postal Tel. Cable Co. v. Bar- 
wise, 53. P. 252, 11 Colo:App.. 328: 
Western Union Tel. Co. v. Cornwell, 
31 P. 3938, 2 Colo.App. 491. 


Fla.—Hildreth v. Western Union 
Tel. Co., 47 So. 820, 56 Fla. 387; West- 
ern Union Tel. Co. v. Wilson, 14 So. 
I, 32 Bla. 627, 37 Am:SRy 125. 29sriR. 
A. 434 [overr Western Union Tel. Co. 
v. Hyer, 1: ‘So. 129, 22: Mla. 637, 1 Ami 
S.R. 222). 


Ill.—lIllinois Smelting & Refining 
Co. v. Western Union Telegraph Co., 
146 Ill.App. 163; Western Union Tel, 
Co. v. Martin, 9 Ill.App. 587. 


Ind.—Kagy v. Western Union Tel. 
Co., 76 N.E. 792, 37 Ind.App. 73, 117 
Am.S.R. 278; Western Union Tel. Co. 


¥ Henley, 54 N.E. 775, 23 Ind.App. 


Ky.—Taylor v. Western Union Tel. 
Co., 101 S.W. 969, 31 Ky.L. 240; Smith 
v. Western Union Tel. Co., 83 Ky. 104, 
7 Ky.L. 22, 4 Am-S.R. 126; 


Md.—uU. S. Telegraph Co. v. Gilder- 
Sleve, 29 Md. 232, 96 Am.D. 519. 


Mass.—Wheelock v. Postal Tel. Ca- 
ble Co., 83 N.H. 313, 197 Mass. 119, 14 
Ann.Cas. 188. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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There is, however, some authority to the contrary,*® 
and some cases hold that, while there can be no 
recovery for special damages resulting from special 


Minn.—Kolliner v. Western Union 
Telegraph Co., 147 N.W. 961, 126 Minn. 
122, 52 L.R.A.N.S. 1180; Beaupré v. 
Pacific, ete., Tel., Co., 21 Minn. 155. 


Miss.—-Jacobs v. Postal Tel. Cable 
Co., 24 So. 535, 76 Miss. 278; Western 
Union Tel. Co. v. Clifton, 8 So. 746. 
68 Miss. 307; Western Union Tel. Co. 
v. Pearce, 34 So. 152, 82 Miss. 487. 


Mo.—Clark v. Western Union Tele- 
graph Co., 33 S.W.(2d): 982, 224 Mo. 
App. 1214; Fitch v. Western Union 
Telegraph Co., 130 S.W. 44, 150 Mo. 
App. 149; Hughes v. Western Union 
Tel. Co., 79 Mo.App. 138; Melson v. 
Western Union Tel. Co., 72 Mo.App. 
111; Abeles v. Western Union Tel. 
Co., 37 Mo.App. 554. 


Nev.—Mackay v. Western Union 
Tel. Co., 16. Nev. 222. 


N.Y.—Kerr S. S. Co. v. Radio Cor- 
poration of America, 157 N.E. 140, 245 
N.Y. 284, 55 A.L.R. 1139; Baldwin v. 


U. S. Telegraph Co., 45 N.Y. 744, 6 
Am.R. 165; Landsberger v. Magnetic 
Tel. Co., 32 Barb. 530; McColl v. 


Western Union Tel. Co., 44 N.Y.Super. 
487, 7 Abb.N.Cas. 151, 1 Am.Electr. 
Cas. 280; Di Vice v. Western Union 
Telegraph Co., 214 N.Y.S. 555, 127 
Mise. 5. 

N.C.—Clark Mfg. Co. v. Western 
Union Tel. Co., 67 S.E. 329, 152 N.C. 
157, 27 L.R.A.N.S. 643; Williams v. 
Western Union Tel. Co., 48 S.E. 559, 
136 N.C. 82; Kennon v. Western Un- 
ion Tel. Co., 35 S.E. 468, 126 N.C. 232. 


Ohio.—Western Union Telegraph 
Co. v. Sullivan, 91 N.E. 867, 82 OhioSt. 
14, 137 Am.S.R. 754. 


Okl.— Western Union Tel. Co. vy. 
Pratt, 89 P. 237, 18 Okl.. 274. 


Pa.—Fergusson y. Anglo-American 
Tel. Co., 35 A. 979, 178 Pa. 377, 56 Am. 
S.R. 770, 35 L.R.A. 554. 


R.I.—M. M. Stone & Co. v. Postal 
Tel.-Cable Co., 87 A. 319, 35 R.I.' 498, 
46 L.R.A.N.S. 180. 


S.C.—Clio Gin Co. v. Western Un- 
ion Tel. Co., 64 S.B. 426, 82 S.C. 405; 
Cason v. Western Union Tel. Co., 57 
SHE 22-47 1. oC. dba Kirby ve, West- 
ern Union Tel. Co., 58 S.E. 10, 77 S.C. 
404, 122 Am.S.R. 580; Poteet v. West- 
ern Union Tel. Co., 55 S.E. 113, 74 S.C. 
491; Capers v. Western Union Tel. 
Co.,°50 S.E. 53%, 71 S.C. 29. 


Tenn.—Western Union Tel. Co. v. 
Potts, 113 S.W. 789, 120 Tenn. 37, 127 
Am.S.R. 991, 19 L.R.A.N.S. 479. 


Tex.—Postal Tel.-Cable Co. v. Sun- 
set Constr. Co., 114 S.W. 98, 102 Tex. 
148 [rev (Civ.App.) 109 S.W. 265, aff 
116 S.W. 797]; Western Union Tel. 
Co. v. True, 106 S.W. 315, 101 Tex. 
236 [rev (Civ.App.) 103 S.W. 1180]; 
Western Union Tel. Co. v. Coffin, 30 
S.W. 896, 88 Tex. 94; Elliott v. West- 
ern Union Tel. Co., 12 S.W. 954, 75 
Tex. 18, 16 Am.S.R. 872; Western Un- 
ion Telegraph Co. v. George P. Brit- 
tain & Sons, (Civ.App.) 219 S.W. 296; 
Western Union Tel. Co. v. Arend, 131 
S.W. 1190, 62 Tex.Civ.App. 576; West- 
ern Union Telegraph Co. v. Barkley, 
131 S.W. 849, 62 Tex.Civ.App. 573; 
Western Union Telegraph Co. v. Far- 
rington, (Civ.App.) 131 S.W. 609; 
Western Union Tel. Co. v. Kibble, 115 
S.W. 643, 53 Tex.Civ.App. 222; Lewin- 
Cole Commission Co. v. Western Un- 
ion Telegraph Co., (Civ.App.) PbS: 


W. 313; Western Union Tel. Co. Vv. 
Twaddell, 103 S.W. 1120, 47 Tex.Civ. 
App. 51. 


Wis.—Candee v. Western Union Tel. 


Co., 34 Wis. 471, 17 Am.R. 452, 1 Am. 


Electr.Cas. 99 


[a] Reason for rule.—‘Consider- 
ing the magnitude of the damages 
which may result from mistake or de- 
lay in transmitting important mes- 
Sages, damages often out of all pro- 
portion to the price paid for trans- 
mission, it is simple justice to the 
company that it should not be held 
liable for such consequential dam- 
ages, unless the character and object 
of the message appear upon its face, 
or the nature of the risk assumed by 
the company is made known to it by 
the sender.” Beaupré y. Pacific, etc., 
MeliCo. 721 eMinn 55,0162. 


[b] Messages insufficient to notify 
of special circumstances.—(1) “Wait; 
I mail letter this day with particu- 
lars,” does not notify of circumstanc- 
es which cause the sendee to lose a 
twelve hundred dollar a year job be- 
cause of delay in delivering the mes- 
Sage. Jacobs v. Postal Tel. Cable Co., 
24 So. 535, 76 Miss. 278. (2) “Send 
Eckford on first train this evening. 
Am here. Answer,’ does not notify 
that, if message is delayed so that 
no answer is made, Eckford will lose 
employment as attorney in a case, and 
the fees that could have been made 
thereby. Western Union Tel. Co. v. 
Clifton, 8 So. 746, 68 Miss. 307. But 
see Western Union Telegraph Co. v. 


Gold, (Tex.Civ.App.) 235 S.W. 331 
(holding that, a telegram, “Urgent 


that you meet me tomorrow morning 
at M. Leave on night train sure,” 
was itself sufficient to advise the tele- 
graph company that the message was 
urgent; and had reference to a mat- 
ter of business so that damages could 
be recovered for loss of employment 
as attorney). (3) ‘‘Come home at 
once. Baby is sick,” does not notify 
that the sender wife is pregnant and 
will therefore suffer great physical 
and mental anguish if the sendee hus- 
band does not receive the message 
without delay so as to be abie to 
come home promptly. Western Un- 
ion Tel. Co. v. Pearce, 34 So. 152, 82 
Miss. 487. 


notify that, because of nondelivery 
and the sendee’s consequent failure 


‘to come to Shelbina, the sender will 


lose an oppertunity to make a sale, 
at a loss of several hundred dollars. 
Melson v. Western Union Tel. Co., 72 
Mo.App. 111. (5) “Get down here not 
later than Tuesday night O. K.,” does 
not disclose that it relates to a busi- 
ness transaction of importance so as 
to entitle the sender to recover for 
losses sustained by reason of failure 
to get machinery moved which would 
have been moved so as to prevent 
losses had the message been duly de- 
livered so that the sendee would have 
come. Clark v. Western Union Tel. 
Co., 33 S.W.(2d) 982, 224 Mo.App. 1214. 
(6) “Telegraph me at Rochester what 
that° well is doing,” does not notify 
that the sale of the oil well depends 
on an answer to the message so as 
to make defendant responsible in 
damages for loss resulting from the 
sale of the oil well at less than it 
would have been sold had the mes- 
sage been answered as it would have 
been if it were delivered promptly. 
Baldwin v. U. S. Telegraph Co., 45 
N.Y. 744, 752. 6 Am.R. 165 (“The dis- 
patch, not indicating any purpose, 
other than that of obtaining such in- 
formation as an owner of property 
might desire to have at all times, and 
without reference to a sale, or even a 
stranger might ask for purposes en- 
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(4) “If possible come to! message. 
Shelbina in the morning,’ does not | True, 106 S.W. 315, 101 Tex. 236. 
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and collateral circumstances, if defendant has no 
notice thereof,’” yet there can be recovery without 
notice of all damages which result directly and nat- 


tirely foreign to the property itself, 
it is very evident that, whatever may 
have been the special purpose of the 
‘plaintiffs, the defendant had no 
knowledge or means of knowledge of 
it, and could not have contemplated 
either a loss of a sale, or a sale at 
an under value, or any other dispo- 
sition of or dealing with the proper- 
ty, as the probable or possible result 
of a breach of its contract. The loss 
which would, naturally and necessa- 
rily, result from the failure to deliver 
the message, would be the money paid 
for its transmission, and no other 
damages can be claimed upon the evi- 
dence as resulting from the alleged 
breach of duty by the defendant’’). 
(7) “Get ten thousand dollars of the 
Mail Company,’ informs defendant 
that the use of the money will proba- 
bly be lost during the time delivery 
of the message is delayed and renders 
it liable for such loss, but does not 
give notice that delay in getting mon- 
ey will result in breach of contract 
and make the sender incur loss of 
liquidated dumages. WLandsberger v. 
Magnetic Tel. Co., 32 Barb. (N.Y.) 530. 
(8) ‘Will wire you in the morning 
about coal,” does not suggest an order 
to the captain of a vessel to remain 
in dock until morning so as to render 
the telegraph company liable for 
damages resulting from the captain’s 
Setting sail without the cargo vf coal 
because of failure to receive the mes- 
sage. Western Union Telegraph Co. 
v. Sullivan, 91 N.E. 867, 82 OhioSt. 
14, 187 Am.S.R. 754. (9) “Your moth- 
er is dead; come to-night,” would 
not lead the telegraph company to 
infer that delay in delivery would 
cause the addressee to miss a com- 
fortable conveyance sent for her. 
Kirby v. Western Union Tel. Co., 58 S. 
EH. 10, 77 S.C. 404, 122 Am.S.R. 580. 
(10) “Parties failed to arrange deal. 
If you want cattle come here,’ was 
held not to give sufficient notice to 
render defendant liable for damages 
resulting from loss of right to exer- 
cise option to purchase cattle caused 
by defendant’s delay in delivering the 
Western Union Tei. Co. v. 
(il 
Cipher and obscure messages see fn 
fra § 268. 


{c] Notice must be at time con- 
tract is made, and information ac- 
quired after making the contract can- 
not be considered in determining what 
was within the contemplation of the 
party not possessed of such informa- 
tion at the time the contract was 
made. Fitch v. Western Union Tele- 
graph Co., 180 S.W. 44, 150 Mo.App. 

49. 


76. Dodd Grocery Co. v. Postal Tel. 
Cable Co., 37 S.E. 981, 112 Ga. 685; © 
Western Union Tel. Co. v. Fatman, 73 
Ga. 285, 54 Am.R. 877; Western Un- 
ion Tel. Co. v. Reynolds, 77 Va. 173, 
46 Am.R. 715. See also Western Un- 
ion Tel. Co. v. Green, 281 S.W. 778, 
284 S.W. 898, 153 Tenn. 59, 522, 48 
A.L.R. 301 (holding that, if the mes- 
sage simply shows that it is impor- 
tant, that is sufficient to sustain re- 
covery for all damages actually and 
proximately sustained, although there 
is no notice of the circumstances giv- 
ing rise to special damages). 


77. Western Union Telegraph Co. 
v. West, 51 So. 740, 165 Ala. 399; Guil- 
ford & Deal v. Western Union Tele- 
graph Co., 50 So. 112, 168 Ala, 1; 
Western Union Telegraph Co. v. Al- 
bertville Canning Co., 59 So. 755, 6 
Ala.App. 344; Western Union Tele- 
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urally from the breach, and such damages are not 
necessarily limited to the price of transmission.**® 


[§ 268] (b) Sufficiency of Notice; 
While there is some authority 
to the contrary,’® it is generally held, in accordance 
with the rules that the damages must be contemplat- 
ed,8° and that notice of the special circumstances 
must be given before special or consequential dam- 
ages can be deemed to have been contemplated,** 
that, where the message is written in cipher,*? or 
is obseure,®? so as to be unintelligible to the agent 
to whom it is delivered, and its meaning is not made 
known to him, a breach with regard to its transmis- 


Obscure Messages. 


graph Co. v. Reed, 57 So. 83, 3 Ala. 
App. 253. 


78. Western Union Telegraph Co. 
v. Northcutt, 48 So. 558, 158 Ala. 539, 
132 Am.S.R. 38; Western Union Tel. 
Co. v. Way, 4 So. 844, 83 Ala. 542; 
Daughtery v. American Union Tel. Co., 
75 Ala. 168, 51 Am.R. 435; Veitch v. 
Western Union Telegraph Co., 59 So. 
352, 6 Ala.App. 328. 


79. Western Union Tel. Co. v. Way, 
4 So. 844, 838 Ala. 542; Daughtery v. 
American Union Tel. Co., 75 Ala. 168, 
51 Am-R.: 435;* Dodd Grocery Co,. v. 
Postal Tel. Cable Co., 37 S.E. 981, 112 
Ga. 685; Western Union Tel. Co. v. 
Fatman, 73 Ga. 285, 54 Am.R. 877; 
Western Union Tel. Co. v. Reynolds, 
77 Va. 178, 46 Am.R. 715. Compare 
Bashinsky v. Western Union Tel. Co., 
58 S.H. 91, 1 Ga.App. 761 (holding that 
defendant is not so charged with 
knowledge of contracts of cipher mes- 
sage that it is not entitled to have 
plaintiff translate the message in his 
pleadings). 


80. See supra § 266. 
81. See supra § 267. 


82. U.S.—Primrose v. Western Un- 
ion Tel. Co., 14 S.Ct. 1098, 154 U.S, 
1, 38 L.Ed. 883. 


Cal.—MecKenry v. Western Union 
Ay ea ae Co., 2538 P. 333, 81 Cal.App. 
58. 


Fla.—Western Union Tel. Co. v. 
Wilson, 14 So. 1, 32 Fla. 527, 37 Am. 
S.R. 125, 22 L.R.A. 4384 [Loverr West- 
ern Union Tel. Co. v. Hyer, 1 So. 129, 
22 Fla. 637, 1 Am.S.R. 222]. 


Ill.— O'Neill & Gyles v. Postal Tele- 
graph-Cable Co., 201 Ill.App. 37; Erb 
v. Western Union Tel. Co., 162 Ill. 
App. 494; Western Union Tel. Co. v. 
Martin, 9 Ill.App. 587. 


_ Ky.—Postal Tel.-Cable Co. v. Lou- 
isville Cotton Oil Co., 122 S.W. 852, 125 
S.W. 266, 136 Ky. 843. 


LLa.—Minoprio, etc., Co. v. Western 
Union Tel. Co., 5 La.A. (Orleans) 
79; Cau v. Postal Tel., etc., Co., 3 La. 
A. (Orleans) 12. 


Mass.—-Wheelock y. Postal Tel. Ca- 
ble Co., 83 N.E. 318, 197 Mass. 119, 14 
Ann.Cas. 188. 


Mo.—Hughes v. Western Union Tel. 
Co., 79 Mo.App. 133; Abeles v. West- 
ern Union Tel. Co., 37 Mo.App. 554, 


Nev.—Mackay v. Western Union 
Tel. Co., 16 Nev. 222, 1 Am.Electr. 
Cas. 362. 


N.Y.—Kerr S. S. Co. v. Radio Cor- 
poration of America, 157 N.E. 140, 
945 N.Y. 284, 55 A.L.R. 1139; Ber- 
tuch v. United States & Hayti Tele- 
graph & Cable Co., 189 N.Y.S. 289, 79 
‘Mise. 10 


N:C.—Cannon v. Western Union 
Tel. ‘Co: 6 S.E. °781, 100 N.Co 300, 6 


ac 
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Cipher and 


Am.S.R. 590. 


Pa.—Fergusson v. Anglo-American 
Tel. Co., 35 A. 979, 178 Pa. 877, 56 Am. 
S.R. 770, 35 L.R.A. 554 [dist Western 
Bee Tel. Co. v. Landis, 21 Wkly.N. 

rassten fs 


S.C.—Hill v. Western Union Tel. 
Bere S.E. 135, 42 S.C. 367, 46 Am.S. 


Tex.—Daniel v. Western Union Tel. 
Co., 61 Tex. 452, 48 Am.R. 305, 1 Am. 
Electr.Cas. 650; Western Union Tel. 
Co. v. Mellor, 76 S.W. 449, 33 Tex.Civ. 
App. 264; Houston, ete, R. Tel. Co. 
v. Davidson, 39 S.W. 605, 15 Tex.Civ. 
App. 334; Harrison v. Western Un- 
ion Tel. Co., 3 Tex.A.Civ.Cas. § 43. 


Wis.—Candee v. Western Union 
Tel. Co., 34 Wis. 471, 17 Am.R. 452, 
1 Am.#Hlectr.Cas. 99. 


aa ee v.i Stuart, 1. €.P.D- 


83. U.S.—Western Union Tel. Co. 
V¥. Cogein, 68 B13 7,615, C\C.A. 231. 


Cal.—McKenry v. Western : Union 
aeegeT eee Co., 253 P. 333, 81 Cal.App. 


La.—Stewart Carnal Co. v. Postal 
Tel.-Cable Co., 4 La.A. (Orleans) 194. 


Md.—U. S. Telegraph Co. v. Gil- 
dersleve, 29 Md. 232, 96 Am.D. 519. 


Minn.—Beaupré v. Pacific, etc., Tel. 
re 21 Minn. 155, 1 Am.Electr.Cas. 


N.Y.—McColl v. Western Union Tel. 
Hee 44 N.Y.Super. 487, 7 Abb.N.Cas. 


[a] Rule applied to message reaa- 
ing.—“Be on hand evening of third. 
I got early,” too obscure to notify 
defendant that the message was to 
inform the sendee to be on hand with 
money to complete carrying out of 
contract to purchase horses. West- 
ern Union Tel. Co. v. Coggin, 68 F. 
137, 15 C.C.A. 2312; 


84. Md.—vU. S. Telegraph Co. v. 
Gildersleve, 29 Md. 232, 96 Am.D. 519. 


Minn.—Beaupré v. Pacific, ete., Tel. 
Co., 21 Minn. 155. 


Nev.—Mackay v. Western Union 
Tel. Coil, 16 New 222. 


N.Y.—McColl v. Western Union Tel. 
Co., 44 N.Y.Super. 487, 7 Abb.N.Cas. 
151, 1 Am.Electr.Cas. 280. 


Ohio.—Hord v. Western Union Tel. 
Co., 3 Cine.L.Bul. 147, 5 OhioDec. (Re- 
print) 555, 6 Am.L.Rec. 529. 


R.I.—M. M. Stone & Co. v. Postal: 


Telegraph Cable Co., 87 A, 319, 35 R.I. 
498, 46 L.R.A.N.S. 180. 


[a] Thus “Sell fifty gold,’ held 
not sufficiently to notify defendant 
that the message was an order to sell 
fifty thousand dollars in gold so as 
to make losses, resulting from fail- 
ure to sell the gold at the time it 
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sion does not entitle plaintiff to any damages be- 
yond nominal damages or the price paid for trans- 
mission. Although there are some cases which have 
been so strict as to require a notice of the details 
and the magnitude of the transaction involved,** 
and others which have said that the mere fact that 
it is apparent that the message relates to business 
of some character®® or that defendant’s agent might 
reasonably be supposed to know that the message 
concerned business,’* does not of itself make de- 
fendant liable for more than nominal damages, it is 
generally held that, if the message appears on its 
face to relaté to,8? or defendant’s agent knows from 


would have been sold had the mes- 
sage been promptly delivered, recov- 
erable as within the contemplation 
of defendant. U.S. Telegraph Co. v. 
Gildersleve, 29 Md. 232, 96 Am.D. 519. 


[b] Weight of authority said to 
favor this view.—‘“‘The weight of au- 
thority, however, and it seems to us 
the better reason, is that the knowl- 
edge merely that the messages are 
important or that they relate to a 
business transaction, without infor- 
mation as to the exact nature and ex- 
tent of that business transaction, 
does not constitute such a disclosure 
of special circumstances aS would 
render the defendant liable for unusu- 
al damages arising from a breach of 
the contract.” M. M. Stone & Co. v. 
Postal Tel. Cable Co., 87 A. 319, 323, 
385 R.I. 498, 46 L.R.A.N.S. 180. 


85. Smith vy. Western Union Tel. 
Co., 83 Ky. 104, 7 Ky.L. 22, 4 Am.S.R. 
126; Wheelock v. Postal Tel. Cable 
Co., 88 N.E. 318, 197 Mass. 119, 14 
Ann.Cas. 188; Kerr S. S. Co. v. Radio 
Corporation of America, 157 N.E. 140, 
245 N.Y. 284, 55 A.L.R. 1139; Bertuch 
v. United States & Hayti Telegraph 
if Cable Co., 139 N.Y.S. 289, 79 Misc. 


[a] Notice of risk.—Notice of 
business in telegram, to authorize 
special damages for company’s neg- 
lect, must be sufficiently informing 
to be notice of risk. Kerr S. S. Co. 
v. Radio Corporation of America, 157 
N.E. 140, 245 N.Y. 284, 55 A.L.R. 1139. 


86. Postal Tel. Cable Co. v. Bar- 
wise, 53 P. 252, 11 Colo.App. 328; 
Kerr S. 8. Co. v. Radio Corporation 
of America, 157 N.E. 140, 245 N.Y. 
284, 55 A.L.R. 1139. 


27. U.S.—Western Union Tel. Co. 
v. Lawson, 182 F. 369, 105 C.C.A. 451. 


Ala.—Western Union Telegraph Co. 
v. Mathis, 110 So. 399, 215 Ala. 282; 
Veitch v. Western Union Telegraph 
Co., 59 So. 352, 6 Ala.App, 328. 


Ark.—Western Union Telegraph 
Co. v. Bowen-Oglesby Milling Co., 2 
S.W.(2d) 23, 176 Ark. 192; Western 
Union Telegraph Co. v. Askew, 122 S. 
W. 107, 92 Ark: 133. 


D.C.—Fererro v. Western Union 
Tel. Co., 9 App.D.C. 455, 35 L.R.A. 548. 


Fla.—Western Union Telegraph Co. 
v. Taylor, 114 So. 529, 94 Fla. 841; 
McMillan v. Western Union Tele- 
graph Co., 53 So. 329, 60 Fla. 131, 29 
L.R.A.N.S. 891; Western Union Tel. 
Co. v. Merritt, 46 So. 1024, 55 Fla. 462, 
127 Am.S.R. 169. - 


Ga.—Western Union Tel. Co. y, 
Blanchard, 68 Ga. 299, 45 Am.R. 480. 


Ill.—Providence-Washington Ins. 
Co. v. Western Union Telegraph Co., 
93 N.E. 134, 247 Ill. 84, 30 L.R.A.N.S. 
1170, 189 Am.S.R. 314; Postal Tel.- 
Cable Co. v. Lathrop, 23 N.E. 583, 131 
Ill, 575, 19 Am.S.R. 55, 7 L.R.A. 474 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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other facts or circumstances that it does relate to,°8 
a business or commercial transaction of importance, 


[aff 33 Ill.App. 400]. 


Iowa.—MeNeil v. Postal Tel.-Cable 
Co., 1384 N.W. 611, 154 Iowa 241, 38 L. 
R.A.N.S. 727, Ann.Cas.1914A 1294; 
Wells v. Western Union Telegraph 
Co., 123 N.W. 871, 144 Iowa 605, 24 L. 
R.A.N.S. 1045, 138 Am.S.R. 317; Ev- 
ans v. Western Union Tel. Co., 71 N. 
W. 219, 102 Iowa 219; Manville v. 
Western Union Tel. Co., 37 Iowa 214, 
18 Am.R. 8, 1 Am.Electr.Cas.. 92. 


Kan.—Shawnee Milling Co. v. Post- 
al Telegraph Cable Co., 166 P. 493, 101 
Kan. 307, L.R.A.1917F 844; Cain v. 
Western Union Telegraph Co., 133 P. 
874, 89 Kan. 797. 


Md.—Western Union Telegraph Co. 
v. Geo. F. Fish, Inc., 129 A. 14, 148 
Md. 210; Western Union Tel. Co. v. 
N. Lehman & Bro., 66 A. 266, 105 Md. 
442. But ‘see U. S. Telegraph Co. v. 
Gildersleve, 29 Md. 232, 96 Am.D. 519 
eer any requiring notice of de- 
ails). 


Mass.—Squire v. Western Union 
Tel. Co., 98 Mass. 232, 98 Am.D. 157. 


Mo.—Salisbury v. Western Union 
Tel. Co., (App.).'217 S.W. 551; Jacobs 
v. Western Union Telegraph Co., 196 
S.W. 31, 196 Mo.App. 300; Tippin v. 
Western Union Telegraph Co., 185 S. 
W. 539, 194 Mo.App. 80; Kerns & 
Lorton v. Western Union Telegraph 
Co., 160 S.E. 556, 174 Mo.App. 435; 
Kerns & Lorton v. Western Union 
Telegraph Co., 157 S.W. 106, 170 Mo. 
App. 642. 


Neb.—C. B. Nash Co. v. Western 
Union Telegraph Co., 152 N.W. 387, 
98 Neb. 210. 


N.Y.—Pearsall v. Western Union 
Tel. Co., 26 N.E. 534, 124 N.Y. 256, 21 
Am.S.R. 662; Rittenhouse v. Inde- 
pendent Tel. Line, 44 N.Y. 263, 4 Am. 
R. 673; Mowry v. Western Union Tel. 
Co), 4 NY.S: 666, 51/Hun 126;.Weon- 
ard v. New York, etc., Electro Mag- 
netic Tel. Co., 41 N.Y. 544, 1 Am.R. 
446. 


N.C.—Williamson v. Postal Tele- 
graph Co., 65 S.E. 974, 151 N.C. 223. 


Okl.—Levy Bros. v. Western Union 
Tel. Co., 135 P. 423, 39 Okl. 416; West- 
ern Union Telegraph Co. v. Blackwell 
Milling & Elevator Co., 103 P. 717, 24 
Okl. 535, 138 Am.S.R. 8938. 


Pa.—Joshua L. Bailey & Co. v. 
Western Union Telegraph Co., 76 A. 
736, 227 Pa. 522, 19 Ann.Cas. 895; U. 
S. Telegraph Co. v. Wenger, 55 Pa. 
262, 98 Am.D. 751. ; 


S.c.—T. P. Sims & Sons v. Western 
Union Tel. Co., 71 S.E. 783, 89 S.C. 
237, 

Tenn.—Pepper v. Western Union 
Tel. Co., 11 S.W. 783, 87 Tenn. 554, 10 
Am.S.R. 699, 4 L.R.A. 660. 


Tex.—Western Union Tel. Co. v 
Sheffield, 10 S.W. 752, 71 Tex. 570, 
10 Am.S.R. 790; Bell v. Western Un- 
ion Telegraph Co., (Commn.App.) 36 
S.W.(2d) 185 [rev (Civ.App.) 21 S.wW. 
(2a) 39]; Western Union Telegraph 
Co. v. Oldsmobile Sales Co., (Civ. 
App.) 250 S.W. 221; Western Union 
Telegraph Co. v. Gold, (Civ.App.) 
235 S.W. 331; Western Union Tele- 
graph Co. v. Dorough, (Civ. App.) 213 
S.W. 282; Western Union Telegraph 
Co. v. Federolf, (Civ.App.) 145 S.W. 
314; Western Union Telegraph Co. v. 
Robertson Bros., 133 S.W. 454, 63 Tex. 
Civ.App. 239; Western Union Tel. Co. 
v. Robertson, 126 S.W. 629, 59 Tex.Civ. 
App. 426; Western Union Telegraph 
Co. v. Williams, 122 S.W. 280, 57 Tex. 
Civ.App. 267; Postal Tel. Co. v. Levy, 
(Civ.App.) 102 S.W. 1384; Western 
Union Tel. Co. v. Birge-Forbes Co., 
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69 S.W. 181, 29 Tex.Civ.App. 526; 
Western Union Tel. Co. v. Carver, 
39, S.W. 1021, 15 Tex.Civ.App. 547; 
Western Union Tel. Co. v. Williford, 
22 S.W. 244, 2 Tex.Civ.App. 574 [aff 
(Civ.App.) 27 S.W. 700]. But see 
Western Union Telegraph Co. v. Bark- 
ley, 131 S.W. 849, 62 Tex.Civ.App. 573 
(holding that where plaintiff firm had 
an option to purchase certain horses 
from Y at thirty dollars a head, 
which option was about to expire, and 
a partner being in the vicinity of the 
place where the horses were located, 
his partner sent to him a telegram: 
‘Buy horses. Ship at once. Other 
parties after them. Confidential’ and 
the horses could have been sold by 
plaintiffs at from fifty dollars to sixty 
dollars a head, but, the message not 
having been delivered, the horses 
were sold to others, the message it- 
self did not contain notice of the spe- 
cial damages which would result from 
the nondelivery of the message, and 
Plaintiffs were not entitled to recov- 
er therefor the profits which they 
would otherwise have made). 


Utah.—Brooks v. Western Union 
Tel. Co., 72 P. 499, 26 Utah 147. 


W.Va.—Beatty Lumber Co. v. West- 
oo ree Tel. Co., 44 S.E. 309, 52 W. 
a. ‘ 


[a] Notice or knowledge of details 
is unnecessary.—Postal Tel.-Cable Co. 
v. Lathrop, 23: N.E. 583, 585, 131 111, 
575, 19 Am.S.R. 55, 7 L.R.A. 474 [aff 
33 DTllApp. 400] (Suppose, however, 
that the agent was not informed as 
to the quantity, quality, and value of 
the merchandise to be purchased by 
the message, would that justify him 
in contemplating, within the rule of 
the Hadley case no damages 
as a result of his negligence or omis- 
sion of duty in promptly and correct- 
ly sending it forward? It certainly 
cannot be contended that the agent 
must be informed of all the facts and 
circumstances pertaining to a trans- 
action referred to in a _ telegram, 
which are known by the parties them- 
selves, to make his company liable 
for more than nominal, damagas’’); 
Joshua L. Bailey & Co. v. Western 
Union Telegraph Co., 76 A. 736, 227 
Pa. 522, 19 Ann.Cas. 895. 


[b] Knowledge or notice that pre- 
cise damage will occur is unneces- 
sary, it being sufficient that defend- 
ant is notified that some damage will 
result. Williamson v. Postal Tele- 
graph Co., 65 S.H. 974, 151 N.C. 223. 


[c] Only price and name of article 
in cipher in message relating to sale 
does not make notice insufficient 
within rule as to cipher messages 
which are wholly unintelligible, for 
the price and the name of the article 
are mere details which it is not nec- 
essary that the operator should know, 
it being sufficient that he is apprised 
that it relates to a commercial trans~ 
action of value. Joshua L. Bailey & 
Co. v. Western Union Telegraph Co., 
76 A. 736, 227 Pa. 522, 19 Ann.Cas. 
895. 


[d] Order to buy or sell shown 
by face of message and actual dam- 
ages held recoverable.—Western Un- 
ion Tel. Co. v. Blanchard, 68 Ga. 299, 
45 Am.R. 480; Rittenhouse v. Inde- 
pendent Tel. Line, 44 N.Y. 263, 4 Am. 
R. 673; Western Union Tel. Co. v. 
Birge-Forbes Co., 69 S.W. 181, 29 Tex. 
Civ.App. 526. But see Cahn v. West- 
ern Union Tel. Co., 48 F. 810, 1 C.C.A. 
107 (where the message was “Sell 
200 Tennessee Coal and Iron,” and 
only nominal damages were allowed). 


[e] Message on face acceptance 
of offer for sale of goods.—Squire v. 
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so that pecuniary loss will probably result if de- 
fendant does not duly perform, defendant is charged 


Western Union Tel. Co., 98 Mass. 232, 
93 Am.D. 157; Mowry v. Western Un- 
ion Tel. Co., 4 N.Y.S. 666, 51 Hun 126. 


[f] Unintelligible telegram refer- 
ring to sales, the market, and cars 
conveyed notice to the telegraph com- 
pany that the message related to a 
business transaction, and that loss 
would likely result from changing 
the words “want none” to “want 
more.” Western Union Telegraph Co. 
v. Geo. F. Fish, Inc., 129 A. 14, 148 
Mad. 210. 


{g] Telegram directing addressee 
to cut plaintiff sender’s corn, it being 
late autumn, disclosed that it was an 
important business transaction suf- 
ficiently to charge defendant tele- 
graph company with loss of the crop 
through frost, resulting from failure 
to deliver. Salisbury v. Western Un- 
as Telegraph Co., (Mo.App.) 217 S.W. 


[h] Message notifying insurance 
agent to cancel policy on building 
shows on its face that it relates to 
important business and charges de- 
fendant with sufficient notice to ren- 
der it liable for insurance which 
plaintiff is compelled to pay because, 
due to delay in delivering the mes- 
sage, the building is burned before 
the policy is canceled. Providence- 
Washington Ins. Co. v. Western Un- 
ion’ Tel. ‘Col, 93..N. Ee: 134; 247 die 984; 
30 L.R.A.N.S. 1170, 139 Am.S.R. 314. 


[i] “Can get option for one twen- 
ty-five per acre for forty days putting 
up five hundred dollars,” is sufficient 
notice that pecuniary loss will result 
if the message not correctly trans- 
mitted. Western Union Telegraph 
Co. v. Robertson, 126 S.W. 629, 59 Tex. 
Civ.App. 426. 


_ 88. Iowa.—Herron v. Western Un- 
ion Tel. Co., 57 N.W. 696, 90 Iowa 129; 
Garrett v. Western Union Tel. Co., 
49 N.W. 88, 83 Iowa 257. 


Ky.—Postal Telegraph-Cable Co. v. 
Louisville Cotton Oil Co., 122 S.W. 
852, 125 S.W. 266, 1386 Ky. 843, 


Miss.—Postal Telegraph-Cable Co. 
v. W. C. Craig & QGo., 63 So. 573, 106 
Miss. 279. 


Mo.—Faulkner v. Western Union 
Tcerane Co., (App.) 13 S.W.(2d) 


Neb.—C. B. Nash Co. v. Western 
Union Tel. Co., 152 N.W. 387, 98 Neb. 
210; Marriott v. Western Union Tel. 
Co., 121 N.W. 241, 84 Neb. 443, 1338 
Am.S.R. 633; Smith v. Western Un- 
on Tel. Co., 114 N.W. 288, 80 Neb. 


Tex.—Western Union Telegraph 
Co. v. ‘True, 148 S.W. 561, 105—Tex. 
344, 41 L.R.A.N.S. 1188 [aff (Civ. App.) 
132 S.W. 983]; Western Union Tel. 
Co. v. Bowen, 19 S.W. 554, 84 Tex. 
476; Postal Telegraph Cable Co. of 
Texas v. Talerico, (Civ.App.) 136 S. 
W. 575; Texas, etc., Tel., etc., Co. v. 
Mackenzie, 81 S.W. 581, 86 Tex.Civ. 
App. 178; Western Union Tel. Co. v. 
Nagle, 32 S.W. 707, 11 Tex.Civ.App. 
539; Harrison v. Western Union Tel. 
Co., 3.Tex.A.Civ.Cas. § 43. See also 
Western Union Tel. Co. v. True, 106 
S.W. 315, 101 Tex. 236 (same case on 
former appeal, where the court held 
that the message itself did not give 
sufficient notice to render defendant 
liable for consequential damages). 
But see Houston, ete., R. Tel. Co. v. 
Davidson, 39 S.W. 605, 15 Tex.Civ. 
App. 334 (holding that it is not suffi- 
cient that the company is informed 
that the message is important and 
is requested to rush it where it has 
no information as to the maiter to 
which the message relates). 
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with sufficient notice to render it liable for all dam- 
ages actually resulting from the breach, although 
only the general character of the transaction is 
known or disclosed; and the fact that the message 
is couched in unusual abbreviated, or technical trade 
language does not make for such obscurity as to 
restrict plaintiff’s recovery to nominal damages if 
the message is sufficiently plain to indicate that it 
is important, or apprise defendant that pecuniary 
loss may, and probably will, result from a breach 
with regard to its transmission.®°® 


Message in forcign language. 


[a] Although message itself is in 
cipher and unintelligible to the agent 
of defendant, if the agent knows from 
frequent dealings, and other circum- 
stances, that plaintiff is engaged in 
the selling of grain and that the mes- 
sage probably relates to such a trans- 
action, plaintiff can recover, because 
of delay in delivering the message 
which is acceptance of an offer to 
purchase grain, the difference be- 
tween the subsequent market value 
of the grain and the price offered by 
the offer which plaintiff attempted to 
accept. Smith v. Western Union Tel. 
Co., 114 N.W. 288, 80 Neb. 395. See 
also Western Union Tel. Co. v. Nagle, 
32 S.W. 707, 11 Tex.Civ.App. 539 
(holding that, where the message was 
marked “rush” and the agent was in- 
formed that it was very important, 
and also knew the business in which 
plaintiff was engaged, and there were 
three words in the message-not in 
cipher indicating that it was a busi- 
ness message, such facts took the 
case out of the general rule in regard 
to cipher messages). 


{b] Mere notice of importance of 
message and that it should be rushed, 
without notice that it pertains to a 
business transaction of any kind, does 
not make defendant liahle for special 
damages. Fitch v. Western Union 
Telegraph Co., 130 S.W. 44, 130 Mo. 
App. 149. 


{c] Messenger agent of sender.— 
Notice to messenger of cipher mes- 
sage’s importance is sufficient notice 
to company despite stipulation mak- 
ing messenger agent of sender. Post- 
al Tel.-Cable Co. v. W. C. Craig & Co., 
63 So. 578, 106 Miss. 279. 


89. Western Union Tel. Co. v. Mer- 
ritt, 46 So. 1024, 55 Fla. 462, 127 Am. 
S.R. 169; Postal Tel.-Cable Co, v. 
Lathrop, 33 Ill.App. 400 [aff 23 N.B. 
boo, Lol Min 575, 19° Am: SR. 5b, 7 Ei: 
R.A. 474]; Penver v. Western Union 
Tel. Co., 11 S.W. 788, 87 Tenn. 554, 10 
Am.S.R. 699, 4 L.R.A. 660, 


99. Western Union Telegraph Co. 
v. Olivarri, (Tex.Civ.App.) 136 S.W. 
816; Western Union Telegranh Co. 
v. Olivarri, (Civ.App.) 126 S.W. 688 
{aff 1385 S.W. 1158, 104 Tex. 203]; 
Western Union Telegraph Co. v. Oli- 
varri, 110 S.W. 930, 51 Tex.Civ.App. 
145. 

91. Cross references: 

Liability for loss to third person as 
basis for compensatory damages see 
supra § 263. 

Profits prevented by defendant's 
breach as recoverable damages see 
infra § 298. 

Speculative losses due to delay or 
nondelivery of message relating to 
5 O99. market transaction see infra 


92. Cal. Kenyon v. Western Un- 
lone Lel...Co.).035-P.)76,. 100) Call 454: 


A message in a 
foreign language for delivery in a country where 
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gent.°* 


McQuilkin v. Postal Tel. Cable Co., 
151 P. 21, 27 Cal.App. 698. 


Colo.—Postal Tel. Cable Co. v. Bar- 
wise, 53 P. 252, 11 Colo.App. 328. 


Fla.—Hall v. Western Union Tel. 
Co., 51 So. 819, 59 Fla, 275, 27 L.R.A. 
N.S. 639. 


Ind.—Central. Union Tel. Co. v. 
ey oacene: 42 N.E. 1035, 14 Ind.App. 


Kan.—Savage v. Western Union 
peleurann Co., 242 P. 1015, 120) Kan. 


Minn.—Beaupré vy. Pacific, etc., Tel. 
Co., 21 Minn. 155. 


N.Y.—Kiley v. Western Union Tel. 
Co., 39: Hun.158 [aff in’ 16 IN-B. “75, 
LOSUNEYe Zod. 


[a] Damages must be capable of 
computation with reasonable certain- 
ty.—Kenyon v. Western Union Tel. 
Co., 35 P. 75, 100 \Cal. 454; Savage v. 
Western Union Tel. Co., 242 P. 1015, 
120 Kan. 258; Walser v. Western Un- 


ion Pels Cope 19 SB 007s Ls N.C. 
93. Bennett v. Western Union Tel. 


Co., 106 N.W. 18, 129 Iowa 607; Chap- 
man v. Western Union Tel. Co., 13 S: 
W. 880, 90 Ky. 265,°12 Ky... 265; 
Walser v. Western Union Tel. Co., 19 
S.E. 366, 114 N.C. 440. 


94. U.S.—Western Union Tel. Co. 
v. Hall, 8 S.Ct. 577,124 U.S. 444, 31 
L.Ed. 479; Western Union Tel. Co. 
v. Lewis, 203 F. 832, 122 C.C.A. 150, 
49 L.R.A.N.S. 927; Alexander v. 
Western Union Tel. Co., 126 F. 445; 
Cahn v. Western Union Tel. Co., 48 
F. 810, 1 C.C.A: 107. 


Ark.—Western Union Tel. Co. v. 
Fleming, 265 S.W. 360, 165 Ark. 609; 
Harris v. Western Union Tel. Co., 206 
S.W. 52, 136 Ark. 63; James v. West- 
ern Union Tel. Co., 111 S.W. 276, 86 
Ark. 339; Brewster v. Western Union 
Tel. Co., 47 S.W. 560, 65 Ark. 537% 
Western Union Tel. Co. v. Fellner, 22 
S.W. 917, 58 Ark. 29, 41 Am.S.R. 81. 


Cal.— Kenyon v. Western Union Tel. 
Co., 35 P. 75, 100 Cal. 454; McQuilkin 
v. Postal Tel. Cable Co., 151 P. 21, 27 
Cal.App. 698. 


Colo.—Western Union Tel. Co. v. 
Graham, 1 Colo. 230, 9 Am.R. 136; 
Postal Tel. Co. v. Barwise, 53 P. 252, 
11 Colo.App. 328. 


D.C.—Fererro v. Western Union 


ae Gor, <3 “Appib:C. 455s 83h: duakAS 
Fla.—Hall v. Western Union Tel. 


Co., 51 So, $19, 59 Fla, 275, 27 L.R.A. 
N.S. 639. 


Ga.—Western Union Tel. Co. v. 
Watson, 21 S.E. 457, 94 Ga. 202, 47 Am. 
S.R. 151; Cranford vy. Western Union 
Telegraph Co., 138 S.B. 591, 37 Ga. 
App. 36; Western Union Telegraph 
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that language is written and spoken is not in the 
same category as a cipher message, and it gives suf- 
ficient notice of the facts it would disclose if trans- 
lated into the English language.®° 


[§ 269] d. Certainty; 
Contingent Damages.°+ 
damage the losses must be certain in their nature 
and the cause from which they proceed; and no 
damages can be recovered for losses which are too 
remote,®? or are uncertain, speculative, or contin- 
Moreover, the fact that defendant is noti- 
fied of the probability of such damages does not jus- 
tify the imposition of liability for damages which 


Remote, Speculative, or 
To be recoverable items of 


Co. v. Manson, 94 S.E. 1033, 21 Ga. 
App. 737. 


Ill.—Smith v. Western Union Tele- 
graph Co., 154 Ill.App. 499. 


Iowa.—Larsen v. Postal Telegraph 
Cable Co., 1380 N.W. 8128,‘150 Iowa 748; 
Bennett v. Western Union Tel. Co., 
106 N.W. 13, 129 Iowa '607; Penning- 
ton v. Western Union Tel. Co., 24 N. 
W. 45, 25 N.W. 838, 67 Iowa 631, 56 
Am.R. 367. 


Kan.—Savage v. Western Union 
Tel. Co., 242 P. 1015, 120 Kan. 258; 
Western Union Tel, Co. v. Crall, 18 
P. 719, 39 Kan. 580. 


Ky.—Western Union Tel. Co. v. T. C. 
Caumissar & Sons, 169 S.W. 1026, 160 
Ky. 569; Smith v. Western Union Tel. 
oe 83 Ky. 104, 7 Ky.L. 22, 4 Am.S.R. 


La.—Charlville v. Western Union 
Tel. Co., 2 La.A. (Orleans) 175. 


Md.—Western Union Tel. Co. v. 
Lehman, 67 A. 241, 106 Md. 318, 14 
Ann.Cas. 736. 


Minn.—Beaupré v. Pacific, ete., Tel. 
Co., 21 Minn. 155. 


Miss.—Western Union Tel. Co. v. 
Palotta, 32 So. 310, -81 Miss. 216; 
Johnson v.. Western Union Tel. Co., 
29 So. 787, 79 Miss. 58, 89 Am.S.R. 584. 


Mo.—Reynolds v. Western Union 
Tel. Co., 81 Mo.App. 223. 


N.Y.—Kiley v. Western Union Tel. 
Co., 39 Hun 158 [aff 16 N.E. 75, 109 
INR S2aS 


N.C.—Cherokee Tanning Extract 
Co. v. Western Union Tel. Co., 55 S.E. 
777, 143 N.C. 376, 118 Am.S.R. 806; 
Walser v. Western Union Tel. Co., 19 
S.E. 366, 114 N.C. 440; Hughes v. 
Western Union Tel. Co., 19 S.E. 100, 
114 N.C. 70, 41 Am.S.R. 782. 


Or.—Edd v. Western Union Tel. Co., 
272 RP. 895, 127 Or. 500. 


S.C.—Greer v. Western Union Tele- 
graph Co., 81 S.B. 517,996 S.C. 423: 
Bird v. Western Union Tel. Co., 56 
S.BY 973, °7658. Cy 345; 


Tex.—Western Union Tel. Co. v, 
Partlow, 71 S.W. 584, 30 Tex.Civ.App. 
599; Western Union Tel. Co. v. Con- 
nelly, 2 Tex.A.Civ.Cas. § 113. 


W.Va.—Beatty Lumber Co. v. West- 
ern Union Tel. Co., 44 S.E. 309, 52 
W.Va. 410. 


‘[a] Where message notifying 
plaintiff of purchase of stocks for 
him by his brokers is not delivered 
and the market subsequently declines 
beyond the amount of his margin and 
he is closed out, he cannot recover 
actual damages on the theory that, 


if he had been notified of the purchase, ' 


he would have sold earlier or put up 
more margin. Smith v. Western 
Union Tel. Co., 83 Ky. 104, 7 Ky.L. 22, 
4 Am.S.R. 126. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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from the very nature of the case are purely specula- 


tive and remote.®> 


Certainty as to cause.°® While absolute certainty 
as to the cause of the loss is unessential, it being 
sufficient if it is established with reasonable proba- 
bility that defendant’s breach was the proximate 
cause of the loss,®’ yet there can be no recovery 
if there is no legal certainty whatever that the loss 
would not still have oecurred even had defendant 
Thus there can be no 
recovery if the happening or preventing of the loss, 
even though the telegraph company had performed 


duly performed its duty.?s 


95. Newsome v. Western Union 
aeaper apn Co. 69 GSB 10, 1535 N.C. 


96. Proximate cause generally see 
supra § 264. 


Uncertainty of cause where mes- 
sage is mere step in contractual nego- 
tiationus see infra § 272. 


97. Western Union Telegraph Co. 
v. Lawson, 182 F. 369, 105 C.C.A. 451; 
Western Union Tel. Co. v. Ford, 70 
S.E. 65, 8 Ga.App. 514; McPeek v. 
Western Union Tel. Co., 78 N.W. 63, 
107 Iowa 356, 70 Am.S.R. 205, 438 L.R. 
A. 214;  Hendershott v. Western 
Union Tel. Co., 76 N.W. 828, 106 Iowa 
529, 68 Am.S.R. 318. 


[a] Failure to capture fugitive 
from justice.—Where there is a high 
probability that a capture would have 
been made but for defendant’s delay 
in delivering a message informing the 
prospective captor of the whereabouts 
of a fugitive from justice for whom a 
reward has been offered, damages may 
be recovered for the amount of the 
reward which would have been ob- 
tained had the fugitive been captured. 
McPeek v. Western Union Tel. Co., 
78 N.W. 63, 107 Iowa 356, 70 Am.S.R. 
205, 438 L.R.A. 214. 


98. U.S.—Western Union Tel. Co. 
v. Williams, 163 F. 513, 90 C.C.A. 143. 


Ark.—Western Union Tel. Co. v. 
Fleming, 265 S.W. 360, 165 Ark. 609; 
Security Mortgage Co. v. Western 
Union Tel. Co., 216 S.W. 10, 1043, 141 
Ark. 79; Western Union Tel. Co. v. 
Caldwell, 202 S.W. 232, 133 Ark. 184, 
L.R.A.1918D 121. 


Colo.—Postal Tel. Cable Co. v. Bar- 
wise, 53 P. 252, 11 Colo.Anp. 328; 
Western Union Tel. Co. v. Cornwell, 
31 P. 393, 2 Colo.App. 491. 


Conn.—P. Berry & Sons v. Western 
Union Tel. Co., 146 A. 501, 109 Conn. 
371. 


Fla.—Hall v. Western Union Tel. 
Co., 51 So. 819, 59 Fla. 275, 27 L.R.A. 
N.S. 639. 


Ga.—Bass v. Postal Tel.-Cable Co., 
56°S:E:) 465, 127 Ga. 428, 12 R.A. 
N.S. 489; Wilson v. Western Union 
Welt Coz, 4b2 Sie. 153, 0124 “Gay 1315 
Haber, ete., Hat Co. v. Southern Bell 


Tel., ete. Co. 45 S.H. 696, 118 Ga. 
874; Mondon v. Western Union Tel. 


Co., 23 S.E. 858, 96 Ga. 499; Clay v. 
Western Union Tel. Co., 6 S.E. 813, 81 
Ga. 285, 12 Am.S.R. 316; Bashinsky 
v. Western Union Tel. Co., 58 S.E. 91, 
1 Ga.App. 761. 


Iowa.—Bennett v. Western Union 
Tel. Co., 106 N.W. 18, 129 Iowa 607. 


Kan.—Western Union Tel. Co. v. 
Crall, 18 P. 719, 39 Kan. 580. 


Ky.—Western Union Tel. Co. v. T. 
OF Cauinissar & Sons, 169 S.W. 1026, 
160 Ky. 569; Chapman v. Western 
Union Tel. Co., 13 S.W. 880, 90 Ky. 
265, 12 Ky.L. 265. 


Miss.—Postal Tel. Co. v. Criscoe, 64 


TELEGRAPHS AND TELEPHONES 


[62 C.J.] 237 


its duty, would still have been dependent on a spec- 


ulative or contingent’ future event,9® such as the 


eral. 


So. 933, 107 Miss. 37; Western Union 
Tel. Co. v. Webb, 48 So. 408; Western 
Union Tel. Co. v. Adams Mach. Co., 
47 So. 412, 92 Miss. 849; Johnson v. 
Western Union Tel. Co., 29 So. 787, 79 
Miss. 58, 89 Am.S.R. 584. 


N.C.—Newsome v. Western Union 
Telegraph Co., 69 S.E. 10, 153 N.C. 153; 
Clark v. Western Union Tel, Co., 67 
S.H: 329, 152 N.C. 157,-27 L.R.A.N.S. 
643; Cherokee Tanning Extract Co. v. 
Western Union Tel. Co., 55 S.E. 777, 
143 N.C. 376, 118 Am.S.R. 806. 


Ohio.— Barnesville First Nat. Bank 
v. Western Union Tel. Co., 30 OhioSt. 
boy. 27 Am.R. 485, 1 Am.Electr.Cas. 


S.C.—Davies v. Western Union 
Tel. Co., 76 S.E. 820, 93 S.C. 318; Clio 
Gin Co. v. Western Union Tel. Co., 64 
S.E. 426, 82 S.C. 405: Bird v. Western 
Union Tel. Co., 56 S.E. 973, 76 S.C. 345; 
Harmon v. Western Union Tel. Co., 43 
S.E. 959, 65 S.C. 490. 


W.Va.—Beatty Lumber Co. v. West- 
ern Union Tel. Co., 44 S.E. 309, 52 W. 
Va. 410. 


Wis.—Hartstein v. Western Union 


Tel. Co., 62 N.W. 412, 89 Wis. 531; 
Cutts v. Western Union Tel. Co., 36 
N.W. 627, 71 Wis. 46. 

99. Western Union Tel. Co. v. 


Crall, 18 P. 719, 39 Kan. 580; Chap- 
man v. Western Union Tel. Co., 13 S. 
W. 880, 90 Ky. 265, 12 Ky.L. 265; Mar- 
tin v. Sunset Tel., etc., Co., 51 P. 376, 
18 Wash. 260. 


[a] Loss of race prize.—Plaintiff 
cannot ask the jury to speculate as to 
whether, had it not been for the tele- 
graph company’s negligence, his horse 
would have won a prize purse at a 
trotting race. Western Union Tel. Co. 
v. Crall, 18 P. 719, 39 Kan. 580. 


1. Ala.—Western Union Telegraph 
Go. v. Stewart, 79 So. 200, 16 Ala.App. 
502. 


Conn.—P. Berry & Sons v. Western 
Union Tel, Co., 146 A. 501, 109 Conn. 
371. 


Fla.—Hall v. Western Union Tel. 
Co., 51 So. 819, 59. Fla. 275, 27 L.R.A. 
N.S. 639. But see McMillan v. West- 
ern Union Telegraph Co., 53 So. 329, 
69 Fla. 131, 29 L.R.A.N.S. 891 (holding 
that substantial damages could be re- 
covered for the loss of a contract 
which could be terminated at any time 
at the will of the other party to mes- 
sage). 

Ga.—Bass v. Postal Tel.-Cable Co., 
56 S.E. 465, 127 Ga. 423, 12 L.R.A.N.S. 
489. 


Ky.—Taliferro v. Western Union 
Tel. Co., 54 S.W. 825, 21 Ky.L. 1290. 


Miss.—Postal Tel. Co. v. Criscoe, 
64 So. 933, 107 Miss. 37; Johnson v. 
Western Union Tel. Co., 29 So. 787, 
79 Miss. 58, 89 Am.S.R. 584. 


N.Y.—Kiley v. Western Union Tel. 
Co., 39 Hun 158 [aff 16 N.E. 75, 109 
N.Y. 231]. 


voluntary action or inaction of the other party to the 
message, or of plaintiff himself,? or of a third par- 
ty,* where there was no obligation on the part of 
such party to act or not to act, so that it cannot be 
said with legal certainty that the loss was the re- 
sult of the telegraph company’s negligence. 


[§ 270] e. Avoidable Consequences*—(1) In Gen- 
It is plaintiff’s duty after learning of the 
breach by defendant to exercise reasonable diligence 
to make the damages as slight as possible;®> and 


N.C.—Newsome v. Western Union 
Tel.’ Co;, 50 S.E.° 279, 137 4NiC. 543. 


S.C.—Davies v. Western Union Tel. 
Co., 76 S.E. 820, 98 S.C. 318; Capers v. 
ees Union Tel. Co., 50 S.B. 537, 71 


Tex.—Western Union Tel. Co. v. 
Connelly, 2 Tex.A.Civ.Cas. § 113. 


Message an offer see infra § 273. 


2. Western Union Tel. Co. v. Hall, 
8 S.Ct. 577, 124 U.S. 444, 31 L.Ed. 479; 
Alexander v. Western Union Tel. Co., 
126 F. 445; Frazer v. Western Union 
Tel. Co., 4 So. 831, 84 Ala. 487: Smith 
v. Western Union Tel. Co., 83 Ky. 104, . 
7 Ky.L. 22, 4 Am.S.R. 126; Baldwin 
v. U. S. Telegraph Co., 45 N.Y. 744, 6 
Am.R. 165; McColl v. Western Union 
Tel. Co., 44 N.Y¥.Super. 487, 7 Abb.N. 
Cas. 151, 1 Am.Hlectr.Cas. 280. 


3. Ark.—Western Union Tel. Co. v. 
Caldwell, 202 S.W. 232, 188 Ark. 184, 
L.R.A.1918D 121, 


Cal.—Kenyon v. Western Union Tel. 
Co., 35 P. 75, 100 Cal. 454; McQuilkin 
bee Rea Telegraph Cable Co., (App.) 


Colo.—Postal Tel. Cable Co. v. Bar- 
wise, 53 P. 252, 11 Colo.App. 328. 


Ga.—Cranford v. Western Union 
Tel. Co., 188 S.E. 591, 37 Ga.App. 36. 


Ky.—Chapman v. Western Union 
Naa 13 S.W. 880, 90 Ky. 265, 12 Ky. 


N.C.—Clark v. Western Union Tel. 
Co5067 S)HE829,, 152) N.Cit5 7.02 tala A 
N.S. 643; Walser v. Western Union 
Tel. Co., 19 S.E. 366, 114 N.C. 440. 


4 Cross references: 


Duties of plaintiff where goods have 
been shipped because of defendant’s 
breach see infra § 287. 

Duty of plaintiff where broker has 
made unauthorized purchase see in- 
fra § 279. 


Failure to reinstate deal closed for 
lack of margin see infra § 279. 


5. Ala.—C. M. McMahen & Sons v. 
Western Union Telegraph & Cable Co., 
Bae So. 76, 219 Ala. 636, 63 A.L.R. 


Ga.—Western Union Tel. 
Reid, 10 S.E. 919, 83 Ga. 401. 


Ky.—A. Engelhard & Sons Co. v. 
Western Union Telegraph Co., 197 S. 
W. 435, 176 Ky. 806; Postal Tel. Cable 
Co. v. Schaefer, 62 S.W. 1119, 110 Ky. 
907, 23 Ky.L. 344. 


Mo.—Barnett v. Western Union 
Telegraph Co., (App.) 287 S.W. 1064. 


N.Y.—Weld v. Postal Telegraph 
Cable Co., 92 N.E, 415, 199 N.Y. 88. 


Tex.—Western Union Tel. Co. v. 
Jeanes, 31 S,W. 186, 88 Tex. 230; 
Parish v. Western Union Telegraph 
Co., (Civ.App.) 8 S.W.(2d) 544; West- 
ern Union Telegraph Co, v. Kitchen, 
(Civ.App.) 257 S.W. 690. 


Co. v. 
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there can be no recovery of damages for losses or 
injuries which plaintiff might have prevented by 
the exercise of reasonable efforts after learning of 
the breach of duty on the part of the telegraph com- 
pany.® Under this rule there can often be no re- 
covery where plaintiff could have prevented the loss 
by going to the reasonable expense and exertion of 
sending another message." Thus there can be no 
‘recovery for losses caused by acting on an errone- 
ously transmitted message, where the message is so 
unintelligible or ambiguous that a reasonably pru- 
dent man would not have acted without first having 
the message repeated, or telegraphing to the sender,*® 
or where from other circumstances he has reasona- 
ble cause to suspect the correctness of the message, 
but nevertheless acts on it with no attempt at ver- 
ification.® But plaintiff is required to incur only 
a reasonable amount of trouble and expense accord- 
ing to the circumstances of the particular case,’° 
and, if a reasonably prudent man would have acted 
on the erroneous message without making inquiry 
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as to its correctness, plaintiff is not precluded from 
recovering for losses caused by his reliance because 
he has failed to have the message repeated or has 
failed to send a message of inquiry to the sender. 
If plaintiff suspects a mistake and inquires about 
the correctness of the message of an agent who has: 
the message repeated, and then assures plaintiff that 
it is all right, plaintiff in thereafter relying on the 
message is not guilty of negligence as a matter of 
law.12, In order to minimize his damages plaintiff 
cannot be compelled to accept a proposition which 
will result in a waiver of his right to actual dam- 
ages.1% * Fee 

Expenses of avoidance recoverable. Where plain- 
tiff has properly gone to expense to minimize the 
loss, such expenses are properly recoverable as dam- 
ages, for defendant’s breach is the proximate cause 
of their incurrence.*+* 


_ [§ 271] (2) Performance of Agreement Resulting 
in Loss.15 Plaintiff, in order to relieve defendant 


6. . U.S.—Western Union Tel. Co. v. 
Baker, 140 BF. 315; 72, C:C. A» 87. 


Ala.—Western Union Tel. Co. v. 
Way, 4 So. 844, 83 Ala. 542; Daughtery 
v. American Union Tel. Co., 75 Ala. 
168, 51 Am.R. 435. 


Ark.—Western Union Tel. Co. v. 
@rain, L150 \S! Wi. 398; 418" “Ark: 2135 
Western Union Telegraph Co. v. Ivy, 
143 S.W. 1078, 102 Ark. 246; Western 
Union Tel. Co. v. Love Banks Co., 83 
S.W. 949, 73 Ark. 205; Brewster v. 
Western Union Tel. Co., 47 S.W. 560, 
65 Ark. 537. 


Cal.—Germain Fruit Co. v. Western 
Union Tel. Co., 70 P. 658, 1387,Cal. 598, 
59 L.R.A. 575. 


Colo.—Western Union Tel, Co. v. 
Cornwell, 31 P. 398, 2 Colo.App. 491. 


D.C.—Fererro v. Western Union 
ee Co., 9 App.D.C. 455, 35 L.R.A. 


Ga.—Manly Mfg. Co. v. Western 
Union Tel. Co., 31 S.E.' 156, 105 Ga. 
. 235; Western Union Tel. Co. v. Reid, 
10 S.W. 919, 83 Ga. 401; Postal Tel.- 
Cable Co. v. J. J. Barnes-Fain Co., 
93 S.E. 256, 20 Ga.App. 663; Western 
Union Tel. Co. v. Truitt, 63 S.H. 934, 
5 Ga.App. 809. Western Union Tel. 
Co. v. Bailey, 42 S.E. 89, 115 Ga. 725, 
61 L.R.A. 933 (holding that there can 
be no recovery for money which plain- 
tiff has paid simply because of a 
feeling that he was under moral ob- 
ligation to rectify error caused by 
telegraph company’s breach). 


Ill.—Western Union Tel. Co. v. 
North Packing, ete., Co., 58 N.E. 958, 
188 Ill. 366, 52 L.R.A. 274; Williams 
v. Western Union Telegraph Co., 241 
Tll.App. 172; Smith v. Western Union 
Tel. Co., 154 IllApp. 499; Western 
Union Tel. Co. v. Hart, 62 Ill.App. 120; 
Western Union Tel. Co. v. Wright, 18 
Ill.App. 337. 


Ind.—Western Union Tel. Co. v. 
Briscoe, 47 N.E. 478, 18 Ind.App, 22. 


Iowa.—Bernstein v. Western Union 
Tel. Co., 151 N.W. 108, 169 Iowa 115; 
Albrook v. Western Union Tel. Co., 
150 N.W. 75, 169 Iowa 412. 


Kan.—Maddux v. Western Union 
ase ee Co., 141 P. 585,.92 Kan. 
619. 


Ky.—A. Engelhard & Sons Co. vy. 
Western Union Telegraph Co., 197 S. 
W. 485, 176 Ky. 806; Western Union 
Tel. Co. v. Matthews, 67 S.W. 849, 113 


Ky. 188, 24 Ky.L. 3; Postal Tel. Cable 
Co. v. Schaefer, 62 S.W. 1119, 110 Ky. 
907, 28 Ky.L. 344. 


Miss.—Shingleur v. Western Union 
Tel. Co., 18 So. 425, 72 Miss. 1080, 48 
Am.S.R. 604, 30 L.R.A. 444, 


Mo.—Harrington vy. Western Union 
Tel. Co., 174 S.W. 169, 187 Mo.App. 
580; Miller v. Western Union Tele- 
graph Co., 188 S.W. 887, 157 Mo.App. 
580; Reynolds v. Western Union Tel. 
Co., 81 Mo.App. 223. 


N.C.—Weeks v. Western Union 
Telegraph Co., 86 S.H. 631, 169 N.C. 
702; Young v. Western Union Tel. 
Co., 84 S.E. 45, 168 N.C. 36; Smith v. 
Postal Tel.-Cable Co., 83 S.E. 475, 167 
N.C. 248; Hocutt v. Western Union 
Tel. Co., 60 S.E. 980, 147 N.C. 186. 


Ohio.—Postal Tel. Cable Co. v. 
Akron Cereal Co., 23 OhioCir.Ct. 516. 


Okl.—Western Union Tel. Co. v. 
Wheeler, 245 P. 39, 114 Okl. 161, 47 A. 
L.R. 156. 


S.C.—Harper v. Western Union Tel. 
Co., 180 S.H.. 119, 133.8.C. 55, 42 A.L.R. 
286; Heath v. Postal Telegraph-Cable 
Co., 69.S.H. 283, 87 S.C. 219; Cason v. 
Western Union Tel. Co., 57 S.E. 722, 
77 S.C. 157; Key v. Western Union 
Nel. Co.,* 56, S-Hiw962, - V6ws.Cs 8 OLs 
Jones v. Western Union Tel. Co., 55 
S.E. 318, 75 S.C. 208; Mitchiner v. 
Western Union Tel. Co., 55 S.E. 222, 75 
S.C. 182; Lathan v. Western Union 
Tel. Co., 55 S.E. 134, 75 S.C. 129; Wil- 
lis v. Western Union Tel. Co., 48 S,E. 
538, 69 S.C. 531, 104 Am.S.R. 828. 


Tenn.—Marr vy. Western Union Tel. 
Co., 3 S.W. 496, 85 Tenn. 529. 


Tex.—Western Union Tel. Co. v. 
Jeanes, 31 S.W. 186, 88 Tex. 230; Gulf, 
ete., R. Co. v. Loome, 18 S.W. 221, 82 
Tex. 328, 27 Am.S.R. 891; Western 
Union Telegraph Co. v. Cowan, (Civ. 
App.) 271 S.W. 650; Western Union 
Telegraph Co. v. Peter & Neylon, (Civ. 
App.) 160 S.W. 991; Western Union 
Telegraph Co. v. Williams, 122 S.W. 
280, 57 Tex.Civ.App. 267; Mitchell v. 
Western Union Tel. Co., 56 S.W. 439, 
23 Tex.Civ.App. 445; Western Union 
Tel. Co. v. Wofford, (Civ.App.) 42 S. 
W. 119; Western Union Tel. Co. v. 
Harper, 39 S.W. 599, 15 Tex.Civ.App. 
37; Western Union Tel. Co. v. Hearne, 
26 S.W. 478, 7 Tex.Civ.App. 67. 


Va.—Washington, ete., Tel. Co. v. 
Hobson, 15 Gratt. (56 Va.) 122. 


[a] Bule applied only where 


plaintiff has knowledge of breach.— 
The rule requiring plaintiff to exer- 
cise due diligence to mitigate the loss 
applies only in cases where plaintiff 
knows of the injury and then fails to 
exercise due diligence. Western Un- 
ion Tel. Co. v. Chamblee, 25 So. 232, 
122 Ala. 428, 82 Am.S.R. 89; Western 
Union Telegraph Co. v. White, (Tex. 
Civ.App.) 244 S.W. 389; Western Un- 
ion Telegraph Co. v. Federolf, (Tex. 
Civ.App.) 145 S.W. 314. " 


7 Reynolds vy. Western Union Tel. 
Co., 81 Mo.App. 223; Western Union 
Tel. Co. v._Jeanes, 31 S.W. 186, 88 
Tex. 230. But see Sprague v. West- 
ern Union Tel. Co., 6 Daly 200 [aff 67 
N.Y. 590] (holding that, where plain- 
tiff has taken a useless trip because 
of nondelivery of a message to which 
he expected a reply, such damages 
may be recovered, and plaintiff's right 
is not defeated because he did not 
send another message to find out why 
Pe was no reply before he took the 

rip). 


8 Manly Mfg. Co. v. Western Un- 
ion Tel. Co., 31 S.E, 156, 105 Ga. 235; 
Hart v. Direct U.S. Cable Co., 86 N. 
Y. 633, 13 N.Y:Wkly.Dig. 269; Nus- 
baum v. Western Union Tel. Co., 17 
Phila. (Pa.) 340. ‘ 


9. Western Union Tel. 
Wright, 18 Ill.App. .337. 


10. Western Union Tel. Co. v. Witt, 
110 S.W. 889, 33 Ky.L. 685; Western 
Union Tel. Co. v. Sheffield, 10 S.W. 
752, 71 Tex. 570, 10 Am.S.R. 790. 


11. Western Union Telegraph Co. 
v. Ft. Smith Body Co., 8 S.W.(2d) 345, 
176 Ark. 495, 57 A.L.R. 39; Western 
Union Tel. Co. v. Merritt, 46 So. 1024, 
55 Fla. 462, 127 Am.S.R. 169; West- 
ern Union Tel, Co. v. Beals, 76 N.W. 
903, 56 Neb. 415, 71 Am.S.R. 682; 
Henry v. Western Union Telegraph 
Co., 181 P. 812, 73 Wash. 260, 46 L.R. 
A.N.S. 412. 


12. Hasbrouck v. Western Union 
Tel. Co., 77 N.W. 1034, 107 Iowa 160, 
70 Am.S.R. 181. 


13. Bentley v. Western Union Tel- 
egraph Co., 172 P. 1172, 102 Wash. 433 
[rev 167) Piwtl2t; 98> Wash. 480i 
A.1918B 965]. 


14. Postal Tel. Co. v. Levy, 
Civ.App.) 102 S.W. 134, MO 


15. Right of purchaser to perform 
erroneously transmitted order or of- 
fer to purchase see infra § 286. 


Coney 


For later cases, developments and changes in the law see Annotations, same title and section number 


from liability for losses which will occur thereunder, 
need not rescind or break a contract which has been 
entered into as a result of the breach by defendant, 
and before the breach of duty was discovered. 
According to some cases, if plaintiff performs the 
_agreement in good faith in order to settle the dis- 
puted claim of the other party, he may recover the 
losses thus sustained, although the agreement is not 
technically legally binding and enforceable ;17 but, 
it is often held that, if the apparent agreement is 
not a legally binding contract and is performed vol- 
untarily by plaintiff, at a loss, in order to maintain 
his eredit or business standing, there can be no re- 
covery from defendant for such loss.1§ 
there is a legally binding contract if it gives plain- 
tiff the election of either performing or paying a 
certain sum as damages, and the stipulated sum is 
less in amount than the loss which would be incurred 


Seller’s right to let purchaser have 
goods at erroneously transmitted low- 
er price see infra § 287. 


16. Ark.—Des Are Oil Mill v. 
Western Union Telegraph Co., 201 S. 
W. 273, 132 Ark. 335. 


Iowa.—Hasbrouck v. Western Un- 
ion Tel. Co., 77 N.W. 1034, 107 Iowa 
160, 70 Am.S.R. 181. : 


Mo.—Reed v. Western Union Tel. 
Co., 37 S.W. 904, 135 Mo. 661, 58 Am. 
S.R. 609, 34 L.R.A. 492; Barnett v, 
Western Union Telegraph Co., (App.) 
287 S.W. 1064. 


N.Y.—Leonard v. New York, etc., 
Electro Magnetic Tel. Co., 41 N.Y. 544, 
1 Am.R. 446. 


S.C.—T. P. Sims & Sons v. Western 
pion Mele Come Ghosh 183,89. Sic: 


Tex.—Way Engineering Co 
Western Union Telegraph Co., 
App.) 25 S.W.(2d) 661. 


fa] Illustration.—Where, because 
of mistake in transmission of a mes- 
sage from one member of a firm to 


Bree 
(Civ. 


-another, the price of an article is list- 


ed much lower than its actual price, 
so that the sendee contracts to sell 
the machine at the lower and erro- 
neously transmitted price which will 
result in a loss to the firm, plaintiff, 
on discovering the error after the 
contract is entered into, may perform 
the same and charge defendant with 
the loss. Way Engineering Co. v. 
Western Union Tel. Co., (Tex.Civ. 
App.) 25 S.W.(2d) 661. 


17. Ala.—Western Union  Tele- 
graph Co. v. Jackson Lumber Co., 65 
So. 962, 187 Ala. 629. See also Jack- 
son Lumber Co. v. Western Union 
Telegraph Co., 62 So. 266, 7 Ala.App. 
644 [cert den 63 So. 88, 183 Ala. 451] 
(where plaintiff performed and took 
an assignment of any rights the other 
party might have against defendant). 


Ark.—Western Union Telegraph Co. 
vy. Osborn, 206 S.W. 54, 136 Ark. 68. 


Ga.—Western Union Tel. Co. v. 
Shotter, 71 Ga. 760. 
Ill.— Friedman v. Western Union 


Telegraph Co., 195 Ill.App. 77. 


S.D.—Carlon v. Western Union Tel. 
@o., 153 N.W. 375, 35 S.D. 554. 


[a] Avoidance of unenforceable 
verbal contract unnecessary.—West- 
ern Union Tel. Co. v. Osborn, 206 S.W. 
54, 136 Ark. 68. 


18. Ga.—Postal Telegraph-Cable 
Co. v. J. J. Barnes-Fain Co., 93 S.E. 
256, 20 Ga.App. 663; Sparks Milling 
Co. v. Western Union Tel. Co., 72 S.H. 
179, 9 Ga.App. 728. 
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Although 


Mo.—Miller v. Western Union Tel. 
Co., 138 S.W. 887, 157 Mo.App. 580. 


N.C.—Mt. Gilead Cotton Oil Co. v. 
Western Union Tel. Co., 89 S.E. 21, 
171 N-C. 705; 


S.C.—Harper v. Western Union Tel. 
ous 130.S.H. 119, 133 S.C..55; 42 ALR. 


Tex.—Western Union Telegraph Co. 
v. Southwick, (Civ.App.) 214 S.W. 987 
[cert gr 40 S.Ct. 219, 251 U.S. 549, 64 
L.Ed. 409, and rev on other grounds 
aoe 446, 255 U.S. 565, 66 L.Ed. 


[a] Plaintiff must avoid unen- 
forceable oral contract.—Where the 
sendee of a message erroneously stat- 
ing that the sender would pay fifty- 
three and fifty-four cents a bushel for 
mixed and white corn, respectively, 
instead of fifty and fifty-one cents per 
bushel, orally contracted with a third 
person for the purchase of corn at 
fifty-three cents per bushel to deliver 
to the sender, and then, before any- 
thing further was done, the sendee 
learned of the mistake, he must, on 
the contract with the third person 
being voidable under the statute of 
frauds, elect to avoid it, and thereby 
reduce the damages caused by the 
negligence of the telegraph company. 
Miller v. Western Union Telegraph 
Co., 1388 S.W. 887, 157 Mo.App. 580. 


[b] Voluntary compliance with re- 
jected offer.—Where a telegram is in- 
excusably ‘construed as being an ac- 
ceptance of an offer which is clearly 
rejected by the sender in another 
message which is negligently delayed, 
but the sender, although not bound to 
do so, in order to kéep its business 
standing, complies with the offer 
which the sendee has construed as ac- 
cepted and does so comply at a loss 
to itself, such loss is not recoverable 
from the telegraph company, it be- 
ing due to the voluntary act of plain- 
tiff rather than the negligence of de- 
fendant. Sparks Milling Co. v. West- 
ern Union Telegraph Co., 72 S.H. 179, 
9 Ga.App. 728. 


19. Western Union Telegraph Co. 
v. Southwick, (Tex.Civ.App.) 214 S. 
W. 987 [cert gr 40 S.Ct. 219, 251 U.S. 
549, 64 L.Hd. 409, and rev on other 
grounds 41 S.Ct. 446, 255 U.S. 565, 66 
L.Ed. 788]. 


20. Messages relating to sickness 
or death see infra §§ 308-315. 


Uncertainty generally see supra § 
69. 
21. Ga.—wWilson v. Western Union 


Tel, Co., 52 S.E. 158, 124 Ga. 131; Clay 
vy. Western Union Tel. Co., 6 S.H. 813, 
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by performance, plaintiff cannot perform and hold 
defendant for the larger amount, but can recover 
only the stipulated sum.!® 


[§ 272] 4. Particular Cases and Types of Mes- 
sages?°—a. Messages Relating to. Contracts—(1) 
Message Mere Step in Negotiations. 
fendant’s breach of duty might have prevented the 
consummation of the contract there cannot, as a 
general rule, be recovery for losses which would not 
have been incurred, or profits which would have been 
made, had the contract been completed, where the 
message relating to the proposed contract between 
plaintiff and another person is neither an acceptance 
of a previous offer nor itself a definite offer, but 
only a step in negotiations,** such as an invitation 
for an offer,?? a mere price quotation,”* a request for 


Although de- 


= { 
' 


81 Ga, 285, 12 Am.S.R. 316. 


Miss.—Western Union Tel. Co. v. 
Webb, 48 So. 408; Western Union Tel. 
So. v. Adams Mach. Co., 47 So. 412, 
92 Miss. 849; Johnson vy. Western 
Union Tel. Co., 29 So. 787, 79 Miss. 58, 
89 Am.S.R. 584. i 


N.C.—Cherokee Tanning Extract 
Co. v. Western Union Tel. Co., 55 S.E. 
777, 143 N.C. 376, 118 Am.S.R. 806; 
Walser v. Western Union Tel. Co., 19 
S.E. 366, 114 N.C. 440. 


S.C.—Harmon v. Western Union 
Tel. Co., 43 S.H. 959, 65 S.C. 490. 


Tex.—Western Union Tel. Co, v. 
Connelly, 2 Tex.A.Civ.Cas. § 113 


22. Ark.—Security Mortgage Co. 
v. Western Union Tel. Co., 216 S.W. 
10, 1048, 141 Ark. 79. 


Cal.Kenyon v. Western Union 
Tel. Co., 35 BP. 75,'100 Cal, 454. 


Ga.—Cranford v. Western Union 
Tel. Co., 1388 S.E. 591, 37 Ga.App. 36. 


Iowa.—Bennett v. Western Union 
Tel. Co., 106 N.W. 13, 129 Iowa 607. 


Miss.—Postal Telegraph Co. v. 
Criscoe, 64 So. 9338, 107 Miss, 37. 


N.C.—Walser v. Western Union 
Tel. Co., 19 S.E. 366, 114 N.C. 440. 


S.C.—mHarmon v. Western Union 
Tel. Co., 43 S.H. 959, 65 S.C. 973. 


Tex.—Western Union Tel. Co. v. 
Connelly, 2 Tex.A.Civ.Cas. § 113. 


W.Va.— Beatty Lumber Co. v. West- 
ern Union Tel. Co., 44 S.E. 309, 52 W. 
Va. 410. 


[a] Rule applied: (1) Where mes- 
sage was inquiry as to whether sendee 
would accept a certain price. Bennett 
v. Western Union Tel. Co., 106 N.W. 
13, 14, 129 Iowa 607 (“In short, the 
message was simply one of inquiry, 
which might, if duly delivered, have 
opened up a correspondence resulting 
in a sale of plaintiff’s land; but that 
result was so remote, was Subject to 
so many contingencies, that the al- 
leged damages cannot fairly be said 
to be the direct or proximate result of 
the negligence complained of’). (2) 
Where message was inquiry as to 
whether sendee would accept or 
want a certain position. Johnson 
v. Western Union Tel. Co., 29 So. 787, 
79 Miss. 58, 89 Am.S.R. 584; Walser 
v. Western Union Tel. Co., 19 S.E. 366, 
114 N.C. 440. 


23. Western Union Telegraph Co. 
v..T. C. Caumissar & Sons, 169 S.W. 
1026, 160 Ky. 569; Postal Telegraph 
& Cable Co. v. C. W. Crook & Co., 63 
So. 350, 106 Miss. 175. 
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a quotation of prices,?* an insufficient offer,’ a mere 
notice of an opportunity to make a contract,?® an 
answer to an agent’s inquiry as to whether a certain 
price would be accepted if an offer were made,?? 
or the rejection of an offer.28 Several cases have 
held, however, that, where pikiatie has shown by 
satisfactory evidence that a contract would even- 
tually have been consummated had defendant duly 
transmitted and delivered a message which is but an 
invitation for an offer, there can be a recovery for 
profits which would have been made,”® or losses 
which would not have been incurred®° had the con- 
tract been consummated. 


[§ 273] (2) Message an Offer.*! | While there is 
no dissent from the proposition that damages cannot 
be recovered for breach of duty with respect to the 
transmission or delivery of an offer, where it is sat- 
isfactorily shown that the sendee would not have 
accepted the offer even had the message been duly 
transmitted and delivered,?? or where there is no 
satisfactory proof to show that the offer would have 
been accepted even had defendant duly performed,** 
some eases go further and hold without qualification 
that, where the message is an offer, there can be no 
recovery of compensatory damages for losses which 


Tel. Co. vy. Burns, 


24. Postal Tel. Co. v. Barwise, 53 
S.W. 784. 


252, 11 Colo.App. 328. 
25. Western Union Telegraph Co. 2s. 
v. Fleming, 265 S.W. 360, 165 Ark. 609. 


1g 
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Bass v. Postal Tel.-Cable Co., 
56 S.E. 465, 127 Ga. 423, 12 L.R.A.N.S. 
Beaupré v. Pacific, ete., Tel. Co., 
Meggett v. Western 
13 So. 815, 69 Miss. 
Cherokee Tanning Extract Co. 
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would have been avoided had the contract been con- 
summated,?¢ even though the sendee testifies with- 
out contradiction that he would have accepted the 
offer had the message been duly transmitted or de- 
livered.25 This latter view is, however, opposed 
by a considerable number of cases which have al- 
lowed compensatory damages for losses which would 
not have occurred had the contract been completed 
where it satisfactorily appears that the offer would 
have been accepted and the contract consummated 
had defendant duly performed its duty with respect 
to the transmission or delivery of the message.°® 
Where plaintiff’s loss would have resulted from de- 
fendant’s breach irrespective of whether the offer 
were accepted, such loss may be recovered without 
a showing that the offer would have been accepted.*” 


[§ 274] (3) Message an Acceptance. Where de- 
fendant’s breach with respect to a message which 
constitutes an unconditional acceptance of a defi- 
nite offer prevents the completion of a binding con- 
tract, plaintiff is entitled to recover for losses he 
would not have sustained had the contract been 
made and consummated.*® Since, however, a con- 
tract, binding on the sendee, may be completed by 


Lane Banks Co., 83 S.W. 949, 73 Ark. 


Iowa.—MeNeil v. Postal Tel.-Cable 
Co., 134 N.W. 611, 154 Iowa 241, 38 
L.R.A.N.S. 727, Ann.Cas.1914A 1294; 
Herron v. Western Union Tel. Co., 57 
N.W. 696, 90 Iowa 129. 


Mich.—McPherson v. Western Un- 


By | 


: 489; 

26. Western Union Telegraph Co. Bie 
v. Caldwell, 202 S.W. 232, 133 Ark. 184, eae : noe 
L.R.A.1918D 121; Pennington v. 198: ee a ee 
Western Union Tel. Co., 24 N.W. 45, » 


25 N.W. 838, 67 Iowa 631, 56 Am.R. 
SOs Johnson v. Western Union Tel. 
Co., 29 So. 787, 79 Miss. 58, 89 Am.S. 
RF 584; Western Union Tel. Co. v. 
Twaddell, 103 S.W. 1120, 47 Tex.Civ. 
App. 51. But see Stumm v. Western 
Union Tel. Co., 122 N.W. 1032, 140 
Wis. 528 (where damages were allow- 
ed for loss of contract resulting from 
breach with respect to message in- 
forming plaintiff to come to sender’s 
place of business formally to close 
contract which had been orally 
agreed upon). 

27. Clark Mfg. Co. v. Western Un- 
ion Telegraph Co., 67 S.H. 329, 152 N. 
C. 157, 27 L.R.A.N.S. 643. 


28. Fisher v. Western Union Tel. 
Co., 96 N.W. 545, 119 Wis. 146. 


[a] Illustration.—W here the breach 
of duty is with respect to a message 
which rejects an offer and contains 
no further suggestion for negotia- 
tions, it cannot be said that loss of 
commissions which the offerer might 
have made had he received the tele- 
gram and made a new offer overcom- 
ing the objections made by the rejec- 
tion are the proximate result of de- 
fendant’s default. Fisher v. West- 
ern Union Tel. Co., 96 N.W. 545, 119 
Wis. 146. 


29. Faulkner v. Western Union 
eye orD Co., (Mo.App,) 13 S.W.(2d) 


39. Cain v. Western Union Tel. 
Co;~L33) PP, 874; 89 Kan. C97. 
81. Error in transmission of offers 


ea at and sale see infra §§ 286, 


Message mere order for goods see 
infra § 272. 


32. Security Mortgage Co, v. West- 
ern Union Tel. Co., 216 S.W. 10, 1048, 
141 Ark. 79; Western Union Tele- 
graph Co. v. Satterwhite, (Tex.Civ. 
App.) 300 S.W. 218; Western Union 


v. Western Union Tel. Co., 55 S.E. 777, 
143 N.C. 376, 118 Am.S.R. 806; New- 
some v. Western Union Tel. Co., 50 S. 
B..-279, 1387 _ N.C. 513, 144. N.C. 178,56 
S.E. 863, 153 N.C, 153, 69 S.E. 10. 


34 Conn.—P. Berry & Sons v. 
Western Union Telegraph Co., 146 A. 
501, 109 Conn. 371. 


Fla.—Hal! v. Western Union Tele- 
graph Co., ae es 819, 59 Fla. 275, 27 
L.R.A.N.S. 


Ga sep v. Postal Tel.-Cable Co., 
56 S.H.. 465, 127 Ga. 423, 12 L.R.A.N. 
S. 489; Richmond Hosiery Mills v. 
Western Union Tel. Co., 51 S.E. 290, 
123 Ga. 216. 


Miss.—Western Union Telegraph 
Co. v. Patty Dry Goods Co., 51 So. 
913, 96 Miss. 781; Western Union Tel. 
Co, v. Adams Mach. Co., 47 So, 412, 92 
Miss. 849. 


N.Y.—Kiley v. Western Union Tel. 
vei 158 [aff 16 N.E. 75, 109 N. 


W.Va.—Beatty Lumber Co. v. West- 


ern Union Tel. Co.,, 44 S.E. 309, 52 
W.Va. 410. 

Ont.—Kinghorne y. Montreal Tel. 
Cosel3) UiC.Q:B. 460; 


S5. Richmond Hosiery Mills v. 
Western Union Tel. Co., 51 S.B. 290, 
123 Ga. 216; Western Union Tel. Co. 


v. Adams Mach. Co., 47 So. 412, 92 
Miss. 849; Beatty eG Coup ve 
Western Union Tel. Co., 44 S.E. 309, 


52 W.Va, 410; Kinghorne y. Montreal 
Tel. Co., 18 U.C.Q.B. (Ont.) 60. 

Admissibility of such testimony 
generally see supra § 248. 

36. U.S.—Czizek v. Western Un- 
ion Tel! Co., 272 EB. 228, 

Ala.—Western Union Tel. Co. v. 
Mathis, 110 So, 399, 215 Ala. 282; 
Western Union Tel. Co. v. Bowman, 
87 So. 493, 141 Ala. 175. 


Ark.—Western Union Tel. Co. v. 


po Tel. Co., 155 N.W. 557, 189 Mich, 


Mo.—Thorp v. Western Union Tel. 
Co., 94 S.W. 554, 118 Mo.App. 398. 


N.Y.—Freschen v. Western Union 
Tel. Co., 189 N.Y.S. 649, 115 Mise. 289. 


N.C.—Gardner v. Postal Tel.-Cable 
Co., 88 S.E. 630, 171 N.C. 405, L.R.A. 
1916E 484. 


Ohio.—Annarino v. Postal Tel. “cee 
ble Co., 153 N.E. 228, 21 OhioApp. 360. 


Okl.—Western Union Telegraph Co. 
v. Sights, 126 P. 234, 34 Okl. 461, 42 
L.R.A.N.S. 419, Ann.Cas.1914¢ 304; 
Western Union Telegraph Co. v. Al- 
a en 981, 30 Okl. 229, 38 L.R-A. 


S.C.—Freeman v. Western Union 
Tel. Co., 145 S.E. 294, 147 S.C. 423; 
Wallingford v. Western Union Tel. 
Co., 38 S.B. 443, 629, 60. S.c. 201: 
Wallingford v. Western oe Tel. 
Co.,. 81 °S.H..275,53 S.C. 


Tex.—Western ot mi Cony: 
Eckhardt, (Civ.App.) 2 S.W.(2d) 505 
[mod on other grounds (Commn.App.) 
11 S.W.(2d) 777, reh den (Commn. 
App.) 20 S.W. (2a) 759]; Western Un- 
ion Telegraph Co. v. Oldsmobile Sales 
Co., (Civ.App.) 250 S.W. 221; West- 
ern Union Tel. Co. v. Dorough, (Civ. 
App.) 213 S.W. 282; Western Union 
Telegraph Co. v. Williams, (Civ. App.) 
137 S.W. 148: Texas, etc., Tél. Co. nv. 
Mackenzie, 81 S.W. 581, 36 Tex.Civ. 
App. 178; Western Union Tel: (‘Cov Vv. 
hock 32 S.W. 707, 11 Tex,Civ.App. 


Wis.—Barker v. Western Union Tel. 
Co., 114 N.W. 439, 134 Wis. 147, 126 
Am.S.R. 1017, 14 L.R.A.N.S. 533. 


37. Lathan y. cs Ransom Tel. 
Co3°550S. Bi als4, Gb. SeCe 


38. U.S.—Purdom aie Stores 
So v. Western Union Tel. Co., 153 F. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 274-275] 


by defendant’s breach of duty;*° 


have held that the sender may recover from the tel- 
egraph company for such losses despite the fact that 
he would also have had a right of action against 
the sendee.*? If the alleged message of acceptance 
is not in all respects unconditional, but is in effect 
a counter offer, the same rules apply as with respect 
to the case where the message is an original offer.*? 


[§ 275] (4) Employment Contracts. 
al rule, if, because of defendant’s breach, plaintiff 
is prevented from obtaining the benefits of a con- 
tract of employment, he is entitled to recover as 


Ala.—Western Union Tel. Co. v. 
Way, 4 So. 844, 83 Ala. 542, 2 Am. 
Electr.Cas. 467. F 


Ga.—Dodd Grocery Co. v. Postal 
mele Co dt she 981112 Ga. 685; 
Mondon v. Western Union Tel. Co., 23 
S.E. 853, 96 Ga. 499. 


Ill.—Western Union Tel. 
Kemp, 55 Ill.App. 583. 


Iowa.—Lucas v. Western Union 
Tel. Co., 109 N.W. 191, 131 Iowa 669, 
6 L.R.A.N.S. 1016. 


Ky.—Postal Telegraph Cable Co. v. 
Louisville Cotton Seed Oil Co., 131 S. 
W. 277, 140 Ky. 506. 


Me.—tTrue v. International Tel. Co., 
60 Me. 9, 11 Am.R. 156. 


Mass.—Squire v. Western Union 
Tel. Co., 98 Mass. 232, 93 Am.D. 157. 


Mo.—Elam v. Western Union Tel. 
Co., 88 S.W. 115, 113 Mo.App. 538; Mc- 
Gregor v. Western Union Tel. Co., 85 
Mo.App. 308. 


Neb.—Western Union Tel. Co. v. 
aye. ete., Co., 97 N.W. 305, 70 Neb. 


Ohio.—Annarino v. Postal  Tele- 
graph Cable Co., 153 N.E. 228, 21 Ohio 
App. 360. 


Tex.—Western Union Tel. Co. v. 
Turner, 60 S.W. 482, 94 Tex. 304; 
Western Union Tel. Co. v. Bowen, 19 
S.W. 554, 84 Tex. 476. 


[a] Thus, where an offer made by 
letter is accepted by telegram, neither 
party is bound untii the telegram is 
delivered, and the delay of the tele- 
gram therefore may be the proximate 
cause of the failure of the contract 
Lucas v. Western Union Tel. Co., 108 
N.W. 191, 131 Iowa 669, 6 L.R.A.N.S. 
1016. 


39. See Contracts §§ 116, 117. 


40. Grover v. Western Union Tel. 
Co., 187 P. 978, 45 Cal.App. 451; West- 
ern Union Tel. Co. v. Wheeler, 245 P. 
39, 114 Okl. 161, 47 A.L.R. 156;  West- 
ern Union Telegraph Co. v. Killian, 
(Tex.Civ.App.) 1 S.W.(2d) 378. 


41. Western Union: Tel. Co. v. As- 
kew, 122 S.W. 107, 92 Ark. 133; West- 
ern Union Tel. Co. v. Hoyt, 115 S.W. 
941, 89 Ark. 118; Shawnee Milling 
Co. v. Postal Tel.-Cable Co., 166 P. 
493, 101 Kam 307, L.R.A.1917F 844; 
Tippin v. Western Union Tel. Co., 185 
S.W. 539, 194 Mo.App. 80; Western 
Union Tel. Co. v. Thompson Milling 
Co., 91 S.W. 307, 41 Tex.Civ.App. 223. 


42. Postal Telegraph-Cable Co. v. 
[62 C. J.—16] 


Cow Wi 


mere delivery of the message of acceptance to the 
_ telegraph company without regard to whether it is 
properly or promptly delivered to the sendce,?® it 
_has been held that, in such a ease, there can be no 
recovery from defendant for losses resulting from 
_nonperformanee of the contract by the sendee, al- 
though the sendee’s refusal to perform is caused 


TELEGRAPHS AND TELEPHONES 


but other cases 


As a gener- 


Louisville Cotton Oil Co., 125 S.W. 
266, 186 Ky. 843; Cherokee Tanning 
Extract Co. v. Western Union Tel, 
Co., 55 S.E. 777, 143 N.C. 376, 118 Am. 
S.R. 806; Western Union Tel. Co. v. 
Burns, (Tex.Civ.App.) 70 S.W. 784. 
See also Fisher v. Western Union Tel. 
Co., 96 N.W. 545, 119 Wis. 146 (where 
message was rejection of counter 
proposition and it was held that com- 
pensatory damages could not be re- 
covered for loss of the contract). 


Rules where message is offer see 
supra § 273. 


43. Ala.—Western Union Tel. Co. 
v. Mathis, 110 So. 399, 215 Ala. 282; 
Western Union Tel. Co. v. Bowman, 
37 So. 493, 141 Ala. 175. 


Ga.—Mondon v. Western Union Tel. 
Co., 23 S.E. 853, 96 Ga. 499; Baldwin 
v. Western Union Tel. Co., 21 S.E. 
212, 93 Ga. 692, 44 Am.S.R. 194. 


Ill.—Western Union Tel. Co. v. 
Valentine, 18 Ill.App. 57. 
Ind.—Western Union Tel. Co. v. 


Biggerstaff, 97 N.E. 531, 177 Ind. 168; 
Western Union Tel. Co. v. McKibben, 
14 N.E. 894, 114 Ind. 511; Western 
Union Tel. Co. v. Fenton, 52 Ind. 1. 


Mich.—McPherson v. Western 
Union Tel. Co., 155 N.W. 557, 189 
Mich. 471. 


Mo.—Jacobs v. Western Union Tel. 
Co., 196 S.W. 31, 196 Mo.App. 300; 
McGregor v. Western Union Tel. Co., 
85 Mo.App. 308. 


N.M.—Western Union Tel. Co. v. 
Longwill, 21 P. 339, 5 N.M. 308. 


S.C.—Freeman v. Western Union 
re pea Co., 145 S.H. 294, 147 S.C. 
423. 


Tenn.—Western Union Telegraph 
Co. v. Green, 281 S.W. 778, 152 Tenn. 
59, 48 A.L.R. 301 [reh den 284 S.W. 
898, 153 Tenn. 522]. 


Tex.—Western Union Telegraph Co. 
v. Eckhardt, (Civ.App.) 2 S.W.{(2d) 
505 [mod on other grounds (Com. 
App.) 11 S.W.(2d) 777, reh den 20S. 
W.(2d) 759]; Western Union Tele- 
graph Co. v. Thompson, (Civ.App.) 
299 S.W. 279 [aff (Com.App.) 7 S.W. 
(2d) 520]; Western Union Tel. Co. 
v. Partlow, 71 S.W. 584, 30 Tex.Civ. 
App. 599. 


Wis.—Stumm v. Western Union 
Telegraph Co., 122 N.W. 1032, 140 Wis. 
528; Barker v. Western Union Tel. 
Co., 114 N.W. 439, 184 Wis. 147, 126 
Am.S.R. 1017, 14 L.R.A.N.S. 533. 


[a] Attorney’s fees.—Where, be- 


[62 C.J.] 241 


damages the amount which the other party would 
have been legally obliged to pay him under the con- 
tract less what he actually made, or could, in the 
exercise of reasonable diligence, have made, in simi- 
lar employment during the corresponding time.** 
It is often held, 
mere inquiry: as to whether plaintiff desires or will 
accept employment,** or is an answer to such an 
inquiry,*> defendant’s breach is not, with sufficient 
certainty, the proximate cause of the loss of em- 
ployment so as to entitle plaintiff to recover com- 
pensatory damages therefor; but there is some au- 
thority apparently to the contrary.*® If plaintiff was 
already employed under a contract consistently with 
which he could not have accepted the employment 
alleged to have been lost through defendant’s neg- 
ligence, such negligence will not be regarded as the 
proximate cause of the loss so as to entitle plaintiff 


however, that if the message is a 


cause of nondelivery of a message 
notifying an attorney of the time and 
place of trial, the sendee loses his 
fees and employment as attorney in 
the case, he is entitled to recover as 
damages the fees so lost. Jacobs v. 
Western Union Tel. Co., 196 S.W. 31, 
196 Mo.App. 300. 


[b] Doctor’s fees.—(1) A mes- 
sage telling a physician to telephone 
immediately indicates that it is of 
importance and entitles the physician 
to recover fees lost by reason of non- 
delivery of the message. Western 
Union Telegraph Co. v. Green, 281 S. 
W...778; 153: Tenn. 59, 48 ACE:R: 301 
[reh den 284 S.W. 898, 153 Tenn. 522]. 
(2) Where a message summoning a 
physician to perform a surgical opera- 
tion at a place requiring a journey 
of several days is not delivered, the 
measure of his damages is the dif- 
ference between what he would have 
made if he had gone and what he 
made at home during the time he 
would have been absent. Western 
Union Tel. Co. v. Longwiill, 21 P. 
339, 5 N.M. 308. (3) Where a doctor 
has a contract for treatment of a pa- 
tient at a certain price, and because 
of failure to deliver a message notify- 
ing the doctor to come he loses the 
benefit of the contract and the money 
spent in obtaining it, he is entitled to 
recover as damages the amounts he 
would have made and reasonable ex- 
penses rendered _ useless. Western 
Union Telegraph Co. v. Biggerstaff, 97 
N.E. 531, 177 Ind. 168. (4) Damages 
recoverable by patient for breach with 
respect to message summoning physi- 
cian see infra § 291. 


44, Cal.—McKenry _ v. Western 
Union Telegraph Co., 253 P.- 333, 81 
Cal.App. 258 [cit Cyc]. 


Ga.—Wilson v. Western Union Tel. 
Co., 52.S.E. 158, 124 Ga. 131. 


Miss.—Johnson v. Western Union 
Tel. Co., 29 So. 787, 79 Miss. 58, 89 Am. 
S.R. 584. 


N.C.—Walser v. Western Union Tel. 
Co., 19 S.E. 366, 114 N.C. 440. 


Tex:i—Western Union Tel. Co. v. 
Connelly, 2 Tex.A.Civ.Cas. § 113. 


Generally as to recovery cf com- 
pensatory damages where message is 
offer see supra § 273. 

45. Davies v. Western Union Tele- 
graph Co., 76 S.E. 820, 93 S.C. 318. 


46. McPherson v. Western Union 
JYelegraph Co., 155 N.W. 557, 189 Mich, 
471; Freeman v. Western Union Tel. 
Co., 145 S.E. 294, 147.S.C. 428. 


242 [62 C.J.] ; 
to recover.47 No damages can be recovered for 
wages beyond the period the employer would have 
been legally bound to employ plaintiff under the 
terms of the prospective contract.*S Thus, where 
no time is specified for the duration, of the employ- 
ment so that plaintiff could have been discharged at 
any time by the employer, it is frequently held that 
only nominal damages can be recovered ;*® but other 
eases hold that if plaintiff was to be paid a stipu- 
lated sum per day or month, he is entitled to recover 
at least the salary for that period;°° and it has been 
held that, although a message offering a league base- 
ball player so much per month contains nothing to 
show that it is an offer for more than a month’s 
employment, defendant is put upon notice that league 
clubs contract with their players for the season and 
not by the month, so as to render defendant respon- 
sible in damages for loss of a season’s wages.°1 Al- 
though the period of employment is so uncertain as 
to render compensatory damages unrecoverable, yet, 
if defendant’s breach causes plaintiff to make a 
fruitless journey after such employment, plaintiff 
is entitled to damages for traveling expenses and 
time lost from his usual employment.®? 


47. Freeman v. Western Union Tel. 52. 


Co., 18 S.H. 647, 93 Ga. 230. 


48. Cal.—Kenyon Nis Western 
Union Tel. Co., 35 P. 75, 100 Cal. 454. 


TELEGRAPHS AND TELEPHONES 


Savage v. Western Union Tele- 
graph Co., 242 P. 1015, 120 Kan. 258. 


Recovery for expenses of trip in 
general see infra § 284. 


Ra ee SA 
f ie 


[§ 276] (5) Building Contracts. Where a build- 
ing contract is lost by the nondelivery of a message 
containing plaintiff’s bid for the work, the measure 
of damages is the difference between the amount of 


the bid and what it would have cost plaintiff to 


erect the building according to the plans and speci- 
fications on which the bid was based.?* 


[§ 277] b. Messages Relating to Sales and Ex- 
changes®4—(1) Loss of Sale. In cases where the 
subject matter of the sale, which has been lost be- 
cause of defendant’s breach, has a definitely ascer- 
tainable market value, the usual measure of damages 
is the differenee between the price plaintiff would 
have obtained had defendant duly performed and 
the market value of the property at the time when 
plaintiff knew of the loss and had opportunity by 
the exercise of reasonable diligence to make a sale 
of the property to minimize his loss.°®° When there 
is no market for the subject matter of the sale at 
the place where it is held, the measure of damages 


-is the difference between the contract price and the 


value of the property at the nearest market, togeth- 
er with the expense of transporting it there.®® If 


[a] Costs of transportation de- 
ducted where contract imposes duty 
upon plaintiff of shipping property to 
another place. Evans v. Western 
Union Tel. Co., 71 N.W. 219, 102 Iowa 
219; Western Union Tel. Co. v. Willi- 
ford, 22 S.W. 244, 2 Tex.Civ.App. 574 
{aff 27 S.W. 700]. ‘ 


Ga.—Mondon vy. Western Union Tel. 53... Lexas,ete,,. TNel.,\),e6te.,. ‘Co, Vs 
Co., 23 S.E. 8538, 96 Ga. 499; Baldwin] Mackenzie, 81 S.W. 581, 36 Tex.Civ. 
v. Western Union Tel. Co., 21 S.E. 212,| App. 178. 

93 Ga. 692, 44 Am.S.R. 194. 54. Damages for errors in trans- 


Iowa.—Larsen v. Postal Telegraph- 
Cable Co., 130 N.W. 813, 150 Iowa 748. 


Kan.—Savage v. Western Union 
Tel. Co., 242 P. 1015, 120 Kan. 258. 


Tex.—Thompson v. Western Union 
Telegraph Co., (Commn.App.) 7 S.W. 
(2d) 520 [aff (Civ.App.) 299 S.W. 279]. 


But see Western Union Tel. Co. v. 
McKibben, 14 N.E. 894, 114 Ind. 511 
(approving instruction of lower court 
which failed so to limit plaintiff’s re- 
covery). 


[a] Bight of employer to dis- 
charge for unsatisfactory service only 
does not make the length of the con- 
tract so uncertain that recovery can- 
not be had for wages which would 
have been made during the entire life 
of the contract had no discharge taken 
place. McPherson v. Western Union 
Tel. Co., 155 N.W. 557, 189 Mich. 471. 


[b] Subsequent renewals.—Plain- 
tiff can recover only for the contract 
which he actually lost, and not for 
subsequent renewals of that contract 
which, had the parties been mutually 
satisfied, might or might not have 
been made. Mondon v. Western 
uueton Tel. Co., 23 S.H. 8538, 96 Ga. 
499, 


49. Kenyon v. Western Union Tel. 
Co., 35 P. 75, 100 Cal. 454; Larsen v. 
Postal Tel.-Cable Co., 130 N.W. 813, 
150 Iowa 748; Savage v. Western 
Union Tel. Co., 242 P. 1015, 120 Kan. 
258; Merrill v. Western Union Tel. 
Co., 2 A. 847, 78 Me. 97. 


50. Mondon v. Western Union Tel, 
Co., 23 S.E. 853, 96 Ga. 499; Baldwin 
v. Western Union Tel. Co., 21 S.E. 212, 
93 Ga. 692, 44 Am.S.R. 194. 


51. Western Union Telegraph Co. 
v. Eckhardt, (Tex.Commn.App.) 20 S. 
W.(2d) 759 [den reh (Commn.App.) 
11 S.W.(2d) 777, mod_ on other 
grounds (Civ.App.) 2 S.W.(2d) 505]. 


mission of offer to seli see infra § 287. 


Seller’s damages: enerall see 
Sales § 1041. 4 if 


55. U.S.—Czizek v. Western Union 
Telegraph Co., 272 F. 223. 


Ark.—Western Union Tel. Co. v. 
ae Banks Co., 83 S.W. 949, 73 Ark. 


Fla.—Western Union Tel. Co. v. 
Milton, 43 So. 495, 53 Fla. 484, 11 L.R. 
A.N.S. 560, 125 Am.S.R. 1077. 


Ga.—Western Union Tel. Co. v. 
James, 16 S.E. 88, 90 Ga. 254 \[aff 16 
S.Ct. 934, 162 U.S. 650, 40 L.Ed. 1105]; 
Western Union Tel. Co. vy. Reid, 10 S. 
BE. 919, 83 Ga. 401. 


Iowa.—Evans v. Western Union 
Tel. Co., 71_N.W. 219, 102 Iowa 219; 
Herron v. Western Union Tel. Co., 
57 N.W. 696, 90 Iowa 129. 


Ky.—A. Engelhard & Sons Co. v. 
Western Union Tel. Co., 197 S.W. 435, 
176 Ky. 806. 


Mo.—Thorp v. Western Union Tel. 
Co., 94 S.W. 554, 118 Mo.App. 398. 


Neb.—Smith v. Western Union Tel. 
Co., 114 N.W. 288, 80 Neb. 395; West- 
ern Union Tel. Co. v. Nye, ete., Co., 
97 N.W. 305, 70 Neb. 251. 


N.Y.—Freschen vy. Western Union 
Telegraph Co., 189 N.Y.S. 649, 115 
Mise. 289. 


8.C.—Wallingford v. Western Union 
Tel Con 81-38. B27 Ole sie Orn 4h0e 


Tex.—Western Union Tel. Co. v. 
Oldsmobile Sales Co., (Civ.App.) 250 
S.W. 221; Houston, ete, R. Co. v. 
Davidson, 39 S.W. 605, 15 Tex.Civ. 
App. 334; Western Union Tel. Co. vy. 
Beamer 20 S.W. 1133, 2 Tex.Civ.App. 


W.Va.—Beatty Lumber Co. v. West- 
ern Union Tel. Co., 44 S.E. 309, 52 W. 
Va. 410. 


[b] Duty to minimize less and 
fluctuations in value.—(1) If plain- 
tiff continues to hold the property 
after he learns of the breach, and has 
an opportunity to sell, he takes the 
risk of any fluctuations in the market, 
and his damages cannot be increased 
beyond the difference between the 
contract price and the market price at 
which he could have sold because the 
market subsequently declines and he 
sells at a greater loss. Western 
Union Tel. Co. v. Love Banks Co., 
83 S.W. 949, 73 Ark. 205; Harrington 
v. Western Union Tel. Co., 174 S.W. 
169, 187 Mo.App. 580. (2) On the 
other hand, if at the time of the loss 
of sale and plaintiff’s learning of the 
sale the market price is lower than 
the contract price, plaintiff is entitled 
to the difference as damages although 
he holds the property a considerable 
length of time and eventually sells at 
a market price above the contract 
price. Western Union Tel. Co. v. Nye, 
etc., Co., 97 N.W. 305, 70 Neb. 251. 
But see Houston, ete, R. Tel. Co. v. 
Davidson, 39 S.W. 605, 15 Tex.Civ.App. 
334 (containing dicta to the con- 
trary). 


[c] Shipment delayed until drop in 
market.—Where, because of delay in 
delivering a message directing plain- 
tiff to ship his property to market 
to be sold, the property is not shipped 
and sold until after a decline in the 
market, the measure of damages is 
the difference between the higher 
market price at which the property 
would have been sold had the message 
been duly received and the lower price 
at which the sale is actually made. 
Manville v. Western Union Tel. Co., 37 
Iowa 214, 18 Am.R. 8; Western Union 
Tel, Co. v. Eubanks, 38 S.W. 1068, 100 


Ky. - 5915" U8. Ky. 9995, 966. “Am: Sur: 
361;/36 Leck. AL Waa, 
56. Western Union Tel. Co. v 


James, 16 S.E. 83, 90 Ga..254 [aff 16 
S.Ct. 934, 162 U.S. 650, 40 L.Ed. 1105]. 


For later cases, developments and changes in the law see Annotations, sanie title and section number. 


§§ 277-278] 


_ the subject matter has no readily ascertainable mar- 
ket value, the measure of damages is the difference 
between the contract price and the best price at 
which the property could be sold by the exercise of 
reasonable diligence.*7 


Where it is necessary to 
keep the property an additional length of time and 
transport it in order to obtain a market, the dam- 
ages will include the necessary expenses of keeping 
the property,°* and the costs of transportation.>® 
Also, plaintiff is entitled to recover any necessary 
expenses of the new sale.*° If the sale which has 
been prevented was a direct transaction between the 
parties, but the new sale is made through a broker 
who charges a commission, this charge is a recover- 
able item of damage.®1 


_ Perishable commodities. Where defendant’s neg- 
ligence prevents the sale of a perishable commodity 
and the entire property perishes and is lost before 
another sale can be made, the measure of damages 
is the value of the commodity at the time and place 
of delivery, with interest, less the proper charges 
for transportation.°? But if plaintiff could have, by 
the exercise of reasonable diligence, made a sale 
before the deterioration or destruction took place, 
there can be no recovery for such loss.%* 


Where purchaser still bound. According to some 
authorities, where the purchaser has become bound 
by the seller’s giving his message of acceptance to 
the telegraph company, but the purchaser refuses to 
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perform his contract. because of delay or nondelivy- 
ery of the message, the seller cannot recover for 
losses sustained by selling to other parties’ at less 
than the contract price,** or by letting the purchas- 
er have the property at the market price to which 
it has declined. since the making of the contract ;*%® 
but there is authority to the effect that the seller 
may recover from the telegraph company despite 
the fact that the purchaser could have been legally 
held for the losses.*® 


Sale a resale. Where plaintiff does not own the 
property to be sold but has entered into a contract 
to purchase it from a third person for purposes of 
resale, he is entitled to recover the ditference be- 
tween the price at which he would have sold and the 
price at which he has contracted to purchase from 
the third person.°7 


[§ 278] (2) Loss of Purchase.°® Where defend- 
ant’s negligence has resulted in the loss of a pur- 
chase té plaintiff, he is in general entitled to recov- 
er the difference between the price at which the pur- 
chase would have been made had defendant duly 
performed and the market or actual value of the 


property at the time and place of delivery,®® or, 


according to some eases, the price which plaintiff 
was, or would have been, compelled to pay at the 
same place in order, by the exercise of due diligence 
after notice of the breach, to obtain property of like 
quantity, quality, and species.7° If, because of de- 


57. Ark.—Hoyt v. Western Union 
Tel. Co., 108 S.W. 1056, 85 Ark. 473. 


Ga.—Western Union Tel. Co. v. 
James, 16 S.E. 83, 90 Ga. 254 [aff 16 
S.Ct. 934, 162 U.S. 650, 40 L.Ed. 1105]. 


Iowa.—Herron v. Western Union 
Tel..Co., 57 N.W. 696, 90 Iowa 129. 


Kan.—Cain v. Western Union Tele- 
graph Co., 133 P. 874, 89 Kan. 797. 


Ky.—Blackburn vy. Kentucky Cent. 


~R. Co., 15 Ky.L. 308. 


Okl.—-Western Union Tel. Co. v. 
Sights, 126 P. 234, 34 Okl. 461, 42 L.R. 
A.N.S. 419, Ann.Cas.1914C 204. 


S.C.—Wallineford v. Western 
Dnion TPelg/Co,) 81 9S. EE: 275,753 Sc, 
410. 


Utah.—Brooks v. Western Union 
Tel. Co., 72 P. 499, 26 Utah 147. 


[a] Plaintiff’s duty to minimize 
loss (1) requires that he seek with 
due diligence another purchaser on 
the best terms reasonably obtainable. 
Cc. M. McMahen & Sons v. Western 
Union Tel. & Cable Co., 123 So. 76, 219 
Ala. 636, 63 A.L.R. 805; Brooks v. 
Western Union Tel. Co., 72 P. 499, 26 
Utah 147. (2) Thus, where plaintiff 
passes by an opportunity to sell at a 
price somewhat lower than the con- 
tract price, the measure of damages 
is the difference between these two 
prices rather than the difference be- 
tween the contract price and a greatly 
lower price at which plaintiff subse- 
quently sells. Western Union Tel. 
Co. v. Love Banks Co., 83 S.W. 949, 
73 Ark. 205. (3) This rule, however, 
requires only that plaintiff dispose of 
the property to actual purchasers, and 
he is not bound to place the property 
in the hands of agents or commission 
brokers for them to sell for what_they 
can. Western Union Telegraph Co. v. 
Federolf, (Tex.Civ.App.) 145 S.W. 314. 


58. Hoyt v. Western Union Tel. 
Co., 108 S.W. 1056, 85 Ark. 473; Her- 
ron v. Western Union Tel. Co., 57 N. 
Ww. 696, 90 Iowa 129; Wallingford v. 


Western Union Tel. Co., 31 S.H. 275, 53 
S.C. 410. 


59. Wallingford v. Western Union 
Tel. Co., supra. E 


60. Hoyt v. Western Union Tel. 
Co., 108 S.W. 1056, 85 Ark. 473; Cain 
v. Western Union Tel. Co., 133 P. 874, 
89 Kan. 797. 


61. Cain v. Western Union Tele- 
graph Co., supra. 


62. Western Union Telegraph Co. 
v. Federolf, (Tex.Civ.App.) 145 S.W. 
814. See Elsey v. Postal Tel. Co., 3 
N.Y.S. 117, 15 Daly 58 (holding that, 
where, in a message ordering goods, 
the telegraph company changed the 
name of the addressee and delivered 
the message to plaintiff, who filled the 
order, whereupon the sender of the 
message refused to accept the goods, 
which being perishable were entirely 
lost, the measure of plaintiff's dam- 
ages is the value of the goods and the 
amount paid for transportation). 


63. Thorp v. Western Union Tel. 
Co., 94 S.W. 554, 118 Mo.App. 398. 


64. Grover v. Western Union Tel. 
Co.,, 187 P. 973, 45 Cal.App. 451. 


65. Western Union Telegraph Co. 
v. Wheeler, 245 P. 39, 114 Okl. 161, 
47 A.L.R. 156. 


66. Western Union Telegraph Co. 
v. Hoyt, 115 S.W. 941, 89 Ark. 118. 


67. Western Union Telegraph Co. 
yv. Williams, (Tex.Civ.App.) 1387 S.W. 
148. 

68. Damages for error in transmis- 
sion of message accepting offer to sell 
see infra § 288. 

69. U.S.—Western Union Tel. Co. 
v. Hall, 8 S.Ct. 577, 124 U.S. 444, 31 L. 
Bd. 479; Purdom Naval Stores Co. v. 
Western Union Tel. Co., 153 F. 327. 


Ark.—Western Union Telegraph 
Co. v. Askew, 122 S.W. 107, 92 Ark. 
133. 


Cal.—Cornell v. Western Union 


Telegraph Co., 199 P. 1087, 1088, 53 
Cal.App. 317 [quot Cyc]. ) 


Miss.—Alexander v. Western Union 
Tel. Co., 5 So. 397, 66 Miss. 161, 14 Am. 
Sy OOO oad aekteAn ete 


Ohio.—Annarino v. Postal Telegraph 


a Co., 153 N.E. 228, 21 OhioApp. 


Tex.—Western Union Tel.. Co. “v: 
Dorough, (Civ.App.) 213 S.W. 282. 


7a. Ala.—Veitch v. Western Union 
aerate Co., 59 So. 352, 6 Ala. App. 


Ark.—Brewster v. Western Union 
Tel. Co., 47 S.W. 560, 65 Ark. 537. 


Iowa.—Hanson v. Western Union 
Aeieeranh Co., 146 N.W. 460, 164 Iowa 


Kan.—-Shawnee Milling Co. v. Pos- 
tal Tel.-Cable Co., 166 P. 493, 101 Kan. 
307, LAR.A.1917F 844. ; 


Me.—True v. International Tel. Co., 
60 Me. 9, 11 Am.R. 156. 


Mass.—Squire v. Western - Union 
Tel. Co., 98 Mass. 232, 93 Am.D. 157. 


Mo.—Kerns & Lorton v. Western 
Union Telegraph Co., 160 S.W. 556, 174 


Mo.App. 435; Hlam v. Western Union 
Tel. Co., 88 S.W. 115, 113 Mo.App. 
538. 


S.C.-—Lathan v. Western Union Tel. 
Go.) 55'S: B. 134,°75. S.C. 129: 


Tex.—Gulf, ete., R. Co. v. Loonie, 
18 S.W.. 221, 82 Tex. 323, 27’ Am.S\R. 
891; Western Union Tel. Co, v. 
Thompson Milling Co., 91 S.W. 307, 
41 Tex.Civ.App. 223; Western Union 
Tel. Co. v. L. Hirsch, (Civ.-App.) 84 
S.W. 394; Western Union Tel. Co. v. 
Carver, 39 S.W. 1021, 15 Tex.Civ.App. 
547; Western Union Tel. Co. vy. Pells, 
2 Tex.A.Civ.Cas. § 43. 


[a] Actual purchase to determine 
the amount of the damages is un- 
necessary. Kerns & Lorton v, West- 
ern Union Telegraph Co., 150 S.W. 
556, 174 Mo.App. 485; Annarino v. 
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lay in delivery of a message, a purchase is made 
later, and at a higher price, than it would have been 
had the message been duly delivered, the measure 
of damages is the difference between the price at 
which the purchase was actually made and the price 
at which the purchase would have been made had 
the message been promptly delivered.’* 


Message mere order.72, Where the message is a 
mere order of goods which the sendee could accept 
or reject as he sees fit, there is authority to the effect 
that defendant’s breach with regard to the transmis- 
sion or delivery of the message causes plaintiff no 

losses for which compensatory damages can be re- 
covered;7® but other cases hold that, where it is 
shown that the sendee would have accepted and filled 
the order had the message been duly transmitted 
and delivered, plaintiff is entitled to recover com- 
pensatory damages for the loss of his purchase ;‘* 
and where the order would have amounted to an 
acceptance of an offer previously made byethe ad- 
dressee had the message been duly delivered, com- 
pensatory damages can, of course, be recovered."® 


Expected incroase in value because of plaintiff’s 
efforts. No recovery can be had for profits which 
plaintiff might reasonably have expected to make 
by increasing the value of the property through his 
own efforts.7° 


Purchase for resale. Where the property has no 
definitely ascertainable market value and plaintiff 
expected to benefit from the purchase only by sub- 
sequently selling it at an advance to some possible 
purchaser, no compensatory damages are recoverable 


153 N.E. 228,, 371. 


74. 


Postal Tel.-Cable Co., 
21 OhioApp. 360. 

{[b] Excess price.—If purchase is 
made at a price higher than plaintiff 
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Gardner v. Postal Telegraph- 
Cable Co., 88 S.E. 630, 171 N.C. 405, 


L.R.A.1916E 484; Postal Tel.-Cable 


: Ee ie oe ial Aid, 
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as they are too remote and speculative."7 If, how- 
ever, defendant’s breach deprives plaintiff of the 
purchase of property which he has a contract to 
resell at a profit, plaintiff is entitled to recover the 
difference between the*price at which he would have 
purchased had defendant duly performed and the 
price at which he could have resold.7* Or, even 
though there is no definite contract for a resale, it 
seems that, where plaintiff is a dealer in the com- 
modity, he can recover for profits which would have 
been made on a resale where it is shown with rea- 
sonable certainty that a resale would have been made 
at a certain adyanced price;’® but it has been held 
that if defendant is not put on notice, the damages 
can be measured only by the market value at the 
place of purchase or delivery, and there can be no 
recovery for profits which would have been made 
by reselling at a higher market value existing at 
some distant and undisclosed point to which it was 
intended to ship the property for resale.®° 


[§ 279] (3) Transactions with Broker or Agent 
—(a) Losses of Principal. In accordance with the 
rule that no recovery can be had for profits which 
are speculative and contingent,®! it is usually held 
that, where, because of a breach with respect to . 
transmission or delivery of a message directing a 
broker to buy or to sell short, the order is not execut- 
ed, the sender cannot recover as damages the profits 
which he might or might not have made depending 
on the manner in which he would have exercised 
his judgment as to reselling or covering the short 
sale;8? but if, because of breach in the transmission 
or delivery of a message ordering a broker or agent 


Tel. Co., 48 F. 810, 1 C.C.A. 107. 


Ark.—Harris v. -Western Union 
Telegraph Co., 206 S.W. 52, 136 Ark. 
63; Western Union Tel. Co. v. Fellner, 


would have had to pay by the exercise 
of reasonable diligence, such excess is 
not recoverable, but the only recovery 
can be for the difference between the 
eontract price and the price at which 
plaintiff could have purchased. 
Western Union Tel. Co. v. L. Hirsch, 
(Tex.Civ.App.) 84 S.W. 394. 


71. Swan v. Western Union Tel. 
Co., 129 F. 318, 63 C.C.A. 550, 67 L. R.A. 
153 [cert -den 25 S.Ct. 787, 195 U.S. 
628, 49 L.Ed. 351]; Pearsall v. West- 
ern Union Tel. Co., 26 N.B. 534, 124 N. 
Y. 256, 21 Am.S.R. 662; Rittenhouse 
v. Independent Tel. Line, 44 N.Y. 263, 
4 Am.R. 673; U. S. Telegraph Co. v. 
Wenger, 55) Pa. 262, 93 Am.D. 751. 
See Garrett v. Western Union Tel, Co., 
58 N.W. 1064, 60 N.W. 644, 92 Iowa 
449 (holding that, where plaintiff, 
who was engaged in buying cattle 
for the Chicago market, had an ar- 
rangement with the dealers there 
through whom he sold, to furnish him 
market prices on request unless there 
was no change in prices since. their 
last report, in which case no answer 
to his inquiry was to be sent, and on 
a failure to receive a reply to a re- 
quest for prices he bought on the 
basis of the prices last quoted, the 
measure of damages was the differ- 
ence between the Chicago market 
prices last quoted and the market 
price on the day of such purchase), 


72. Generally as to compensatory 
damages when message is offer see 
supra § 273. 


73. P. Berry & Sons v. Western 
Union Tel. Co., 146 A. 501, 109 Conn. 


Co. v. Talerico, (Tex.Civ.App.) 136 S. 
W... 575. a 


75. Elam v. Western Union Tel. 
Co., 88 S.W. 115, 113 Mo.App. 538. 


76. Cornell v. Western Union Tel. 
Co. 1992P. 108%, 53 CalApp. 317. 


77. Western Union Telegraph Co. 
v. Lewis, 203 F. 832, 122 C.C.A. 150, 
49 L.R.A.N.S. 927. 


7S. O. H. Paddock Lumber Co. v. 
Western Union Tel. Co., 193 Tl.App. 
416; Tippin v. Western Union Tel. 
Co., 185 S.W. 539, 194 Mo.App. 80; 
Kerns & Lorton vy. Western Union 
Telegraph Co., 160 S.W. 556, 174 Mo. 
App. 435; Gardner v. Postal Tele- 
graph-Cable Co., 88 S.E. 630, 171 N.C. 
405, L.R.A.1916H 484, 


Recovery for lost profits generally 
see infra § 298. 


79. McNeil v. Postal Telegraph- 
Cable Co., 184 N.W. 611, 154 Iowa 241, 
38 L.R.A.N.S. 727, Ann.Cas.1914A 
1294; Postal Telegraph Cable Co. of 
Texas v. Talerico, (Tex.Civ.App.) 136 
S.W. 575. 


80. Western Union Telegraph Co. 
v. Sanders, (Tex.Civ.App.) 219 S.W. 
536; Western Union Telegraph Co. v. 
George P. Brittain & Sons, (Tex.Civ. 
App.) 219 S.W. 296; Western Union 
Telegraph Co. v. Woods, 183 S.W. 440, 
63 Tex.Civ.App. 338. 


81. See supra § 269. 


s2. U.S.—Western Union Tel. Co. 
v. Hall; 8 S.Ct. 577, 124 U.S, 444, 31 
L.Ed. 479; Cahn v. Western Union 


as S.W. 917, 58 Ark. 29, 41 Am.S.R. 


Md.—Western Union Tel. Co. v. N. 
Lehman & Ero., 67 A. 241, 106 Md. 
318, 14 Ann.Cas. 736. 


Mo.—Reynolds v. Western Union 
Tel. Co., 81 Mo.App. 223. 


Wis.—Hibbard v. Western Union 
Tel. Co., 33 Wis. 558, 14 Am.R. 775. 


[a] Tustrations.—(1) Where the 
delayed message is one instructing 
the sendee to buy oil for plaintiff, the 
market price of which when the mes- 
sage should have been delivered was 
low enough to enable a purchase at 
a profit, but which when the message 
was received had advanced to a higher 
sum, and the addressee, because of 
the advance, makes no_ purchase, 
plaintiff suffers no actual loss for 
which he can recover the profit which 
he might have made by purchasing 
at the lower price and selling at the 
higher, being too contingent to be a 
recoverable item of damage. Western 
Union Tel. Co. v. Hall, 8 S.Ct. 577, 124 
U.S. 444, 31 L.Ed. 479. (2) Where the 
message delayed is mereiy an order to 
sell stock short, and by the delay 
plaintiff merely loses the chance of 
having his broker sell stock at a 
higher price when it could be repur- 
chased subsequently at a lower price, 
plaintiff is not entitled as damages 
to the profits he would have made had 
the broker received the message in 
due course so as to make a sale when 
the price was high. Cahn v. Western 
Union Tel.cCo,,, 43) B80) dC: CAL 107 


For later cases, developments and changes in the law see annotations, same title and section number 


at 
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to purchase, the purchase is made at a higher price 
than it would have been made had the message been 
duly transmitted or delivered, the recoverable meas- 
ure of damages is the difference between the market 
price at which the purchase would have been made 
had defendant duly performed and the market price 
at which the purchase was actually made.*? Also, 
if, because of breach with respect to a message or- 
dering a broker to sell, the sale is not made until 
a subsequent time when the market price has de- 
clined, the damages recoverable are the difference 
between the market price at the time the sale would 
have been made had the message been duly deliv- 
ered and the price at which the sale was, or could 
be, made in the exercise of reasonable diligence,®* 
provided they are within the contemplation of the 
parties.*®® 


Message directing principal to ship. Where, be- 
cause of delay in delivering a message from the agent 
or broker directing the principal to ship the property 
at once for sale on the market, the shipment is not 
made until several days later than it would have 
been and the property is sold at a decreased market 
price, the measure of damages is the difference be- 
tween the market value on the day the property 
would have been sold had the message been promptly 
delivered and the market price at the time when 
plaintiff is subsequently able to, and does, put the 
property on the market.*® 


Notice to put up margin. Where a broker has 
closed out plaintiff’s margin transaction because of 
-defendant’s negligence in delivering a message re- 
questing additional margins, the measure of damages 
is the difference between the price at which the deal 
was closed and the price at which plaintiff could 


have reinstated the transaction within a reasonable: 


time after notice that it was closed.§’? 


[b] No presumption in favor of 


profit.— Although there is an advance] quently made. 
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price at which the purchase is subse- 
Marr v. 
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Sale at unauthorized price. Where an order to 
sell is erroneously transmitted so as to state a price 
lower than that actually authorized, and a sale is 
made by the agent at such lower price, plaintiff is 
entitled to the difference between the erroneously 
stated price and the fair market value of the prop- 
erty at the time and place of sale.88 Plaintiff, upon 
discovering that the broker has made a sale at such 
unauthorized lower price, may seek to minimize his 
loss by repurchasing at the best price possible and 
hold defendant liable for the difference between that 
price and the price at which the sale was made 
where the repurchase price is less than the author- 
ized price but more than the price at which the sale 
was actually made.*® If the broker has contracted 
to sell at a lower price erroneously transmitted, but 
plaintiff discovers the mistake before delivery of 
the property and completion of the sale, but never- 
theless performs the contract at the lower price in 
order to keep his credit good, he cannot recover from 
defendant the difference between the price actually 
authorized and the lower price erroneously transmit- 
ted and at which the sale was made in jurisdictions 
where he is not bound by the erroneous message, 
for in such ease the loss is the result of his own 
voluntary act.°” 


Purchase at unauthorized price. If, because of 
error in transmitting an order to purchase, the agent 
makes a purchase at a higher price than is actually 
authorized, the measure of damages is the excess of 
the price paid because of the error over the market 
value at the place where the purchase was made,?! 
not to exceed, however, the difference between the 
authorized price and the price paid.®? 


Unwanted purchase. Unless the view is taken 
that plaintiff could have prevented loss by repudi- 
ating the unauthorized purchase immediately upon 


and other costs of keeping property 


Western] until time when market was such that 


- duly 


in the market price so that plaintiff if 
the purchase had been made might 
have resold at a profit, there is no pre- 
sumption that he would have done so. 
Western Union Tel. Co. v. Fellner, 22 
S.W. 917, 58 Ark. 29, 41 Am.S.R. 81. 


83. Harris v. Western Union Tel. 
Co., 206 S.W. 52, 136 Ark. 63; Pears- 
_-all v. Western Union Tel. Co.. 26 N.E. 
534. 124 N.Y. 256, 21 Am.S.R. 662; 
U. S. Telegraph Co. v. Wenger. 55 Pa. 
262, 93 Am.D. 751. See also Swan v. 
Western Union Tel. Co., 129 F. 318, 
620 CGA 550.) 67 VEL REALS 53) cert 
den 25 S.Ct. 787, 195 U.S. 628, 49 L. 
Ed. 351] (where message from mining 
expert advising plaintiff to purchase 
mining stock was delayed so that 
plaintiff did not purchase until after 


' price of stock had risen and it was 


held that measure of damages was 
difference between price at which 
plaintiff would have purchased had 
defendant duly performed and higher 
price at which stock was actually 
purchased). : 


Delay in repurchasing.—(1) 
If, after learning of defendant’s 
breach, plaintiff could have ordered 
a purchase to be made at the same 
price it would have been made had de- 
fendant duly performed, but plaintiff 
-delays renewing the order until the 
market price has advanced, he cannot 
recover the difference between the 
market price at which the purchase 
would have been made had defendant 
performed and the advanced 


Union Tel. Co., 3 S.W. 496, 85 Tenn. 
529. (2) Generally as to plaintiff's 
duty to mitigate loss see supra § 270. 


84. Daughtery v. American Union 
Tel. Co., 75 Ala. 168, 51 Am.R. 435; 
A. Engelhard & Sons Co. v. Western 
Union Telegraph Co., 197 S.W. 435, 
176 Ky. 806; Dettis v. Western Union 
Telegraph Co., 170 N.W. 334, 141 Minn. 
861; Western Union Telegraph Co. 
v. White, (Tex.Civ.App.) 244 S.W. 
389. 


85. Mackay v. Western Union Tel. 
Co., 16 Nev. 222. 


86. Manville v. Western Union Tel. 
Co., 37 Iowa 214,18 Am.R. 8; Western 
Union Tel. Co. v. Eubanks, 38 S.W. 
1068, 100 Ky. 591, 18 Ky.L. 995, 66 Am. 
S.R. 361, 36 L.R.A. 711. 


87. Maddux v. Western Union Tel- 
egraph Co., 141 P. 585, 92 Kan. 619. 


Duty of plaintiff to mitigate loss 
generally see supra § 270. 


88. Reed v. Western Union Tel. 
Co., 37 S.W. 904, 185 Mo. 661, 58 Am. 
S.R. 609, 34 L.R.A. 492; Bentley v. 
Western Union Tel. Co., 172 P. 1172, 
102 Wash. 433 [rev 167 P. 1127, 98 
Wash. 431, L.R.A.1918B 965]. See 
Western Union Tel. Co. v. Crawford, 
20 So. 111, 110 Ala. 460 (where meas- 
ure of damages was said to be differ- 
ence between price actually intended 
to be authorized and price at which 
sale was actually made less insurance 


sale could have been made at price 
actually authorized). 


89. Weld vy. Postal Telegraph Cable 
Co., 92 N.E. 415, 199 N.Y. 88. 


90. Shingleur v. Western Union 
Tel. Co., 18 So. 425, 72 Miss. 1030, 48 
Am.S.R. 604, 30 L.R.A. 444. 


91. Harris v. Western Union Tel. 
Co., 206 S.W. 52, 136 Ark. 68; Younker 
v. Western Union Telegraph Co., 125 
N.W. 577, 146 Iowa 499; Jackson v. 
Western Union Telegraph Co., 156 S. 
W. 801, 174 Mo.App. 70; Henry v. 
Western Union Telegraph Co., 131 P. 
812, 73 Wash. 260, 46 L.R.A.N.S. 412. 
See also Western Union Tel. Co. v. 
McCants, (Miss.) 46 So. 585 (where 
message authorizing purchase was er- 
roneously transmitted so as to au- 
thorize purchase at higher price and 
recovery was allowed for difference 
between price actually authorized and 
that erroneously transmitted except 
as to excess quantity purchased by 
agent even over that authorized by 
terms of erroneous message). 


92. Western Union Tel. Co. vy. 
Spivey, 83 S.W. 364, 98 Tex. 308. See 
also Western Union Tel. Co. v. Bell, 
59S. 918. 24,6 Tex. Civ. Appy 572 
(holding that a complaint which does 
not allege that plaintiff has resold 
the goods or that they are not worth 
as much as he paid for them does 
not show that plaintiff has sustained 
any loss). 
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its discovery,®? defendant, where its breach in trans- 
mission has resulted in the broker’s making a pur- 
chase not actually authorized by plaintiff, is liable 
not only to relieve plaintiff of the unwanted pur- 
chase, but also to pay all costs, including the broker’s 
commissions for making the purchase.°* Where, be- 
cause of delay in delivering a message ordering an 
agent to cease making purchases on an exchange, 
the agent has made some purchases which are not 
wanted, it is the duty of the agent as soon as he 
discovers that fact to notify the principal of the 
unwanted purchases, and the recovery of the prin- 
cipal cannot exceed the amount, if any, which he 
would have lost by selling the property at the mar- 
ket price prevailing at the time when, in the exer- 
cise of reasonable promptness, the agent could have 
notified him of the delay and purchase, and received 
back instructions from him to make the sale.°> If 
the unauthorized purchase is ratified and closed at 
a profit to plaintiff, there can be no recovery for 
profits which might have been made had the order 
actually intended been correctly transmitted, for 
such damages are too speculative.?® 


Unauthorized sale. Where, because of defendant’s 
breach in transmitting an order to.sell, the broker 
makes an unauthorized sale, and, upon discovering 
the: breach, plaintiff repurchases to cover the sale, 
but in the interval between the selling and the re- 
purchase the property has advanced in price, such 
advance is the measure of damages,®’ and it is im- 
material that the price subsequently declines and 
is lower than the sale price at the time delivery is 
to be made under the unauthorized sale.?* 


Transaction in futures.°® If the message relates 
to an illegal transaction in futures, no recovery can 


be had for losses growing out of;;the transaction.* 


[§ 280] (b) Loss of Commissions or Sale to Bro- 
ker or Agent. Where the direct and proximate re- 
sult of defendant’s breach is to cause a broker or 
agent to forego the amount of his commission on a 
sale,2 or to defeat a sale or purchase which the 
message would have effected and on which plaintiff 
as agent or broker would have earned a commis- 
sion,? he may recover from defendant the amount 
of the commission so lost. But if the loss of com- 
missions was not the certain proximate result of 
defendant’s breach;+ or not within the contempla- 
tion of the parties,®> or plaintiff has shown such 
want of good faith toward his principal that he 
would have had no right to a commission,® there 
can be no recovery from defendant. Where a bro- 
ker is entitled to hold his principal for only such 
purchases as he notifies him of, and a message no- 
tifying the principal of purchases is erroneously 
transmitted so as to inform of fewer purchases than 
actually made, and because of this the principal 
refuses to take the purchases in excess of those stat- 
ed in the erroneous message, and the broker is com- 
pelled to sell on a declining market, his damages 
are the difference between the price the principal 
would have paid had the message been correctly 
transmitted and the price for which the broker sold.* 


[§ 281] (4) Loss of Exchange. Where, instead 
of a sale or a purchase, the telegraph company’s neg- 
ligence causes plaintiff to lose a contract for the 
exchange of property, the measure of damages is 
the difference between the value of the property 
which, under the contract, plaintiff would have ob- 
ligated himself to surrender, and the value of the 
property which he would have received in return.® 


93. McKee v. Western Union Tele- 
graph Co., 164 S.W. 348, 158 Ky. 143, 
51 L.R.A.N.S. 489; Leigh v. Western 
Union Telegraph Co., 130 S.H. 728, 190 
N.C. 700; Western Union Telegraph 
Co. v. Peter & Neylon, (Tex.Civ.App.) 
160 S.W. 991; Western Union Tel. Co. 
vi lHarnper,.39) S.W. 599, 15> Tex.Civ. 
App. 37. 


94. Washington, etc., Tel. Co. v. 
Hobson, 15 Gratt. (56 Va.) 122. 


95. Western Union Tel. Co. v. 
North Packing, etc., Co., 58 N.E. 958, 
188 Ill. 866, 52 L.R.A. 274 [aff 89 Ill. 
App. 301]. 


$6. James v. Western Union Tel. 
Co., 111 S.W. 276, 86 Ark. 339. 


97. Tyler v. Western Union Tel. 
Co., 60 Ill. 421, 14 Am.R. 38, 


98. Mackay Telegraph-Cable Co. v. 
Erhard, (Tex.Civ.App.) 264 S.W. 570. 


99. Losses growing out of illegal 
collateral transactions generally see 
intra § 321. 


1. U.S.—Melchert vy. American Un- 
ion Tel. Co., 11 F..193, 3 McCrary 521. 


Ga.—Cothran v. Western Union Tel. 
Co., 9 S.E. 836, 88 Ga. 25. 


N.Y.—Weld v. Postal Tel. Cable Co., 
92 N.E. 415, 199 N.Y. 88. 


S.C.—Wiggins v. Postal Tel. Co., 
ti S-E. 568, 1380 S.C. 292, 44 ALR. 


Tex.—Western Union Tel. Co. vy. 


nets 39 S.W. 599, 15 Tex.Civ.App. 


2. Joshua L. Bailey & Co. v. West- 
ern Union Telegraph Co., 76 A. 736, 
227 Pa. 522, 19 Amnn.Cas. 895. See 
Levy Bros. v. Western Union Tele- 
graph Co., 135 P. 4238, 39 Okl. 416 
(holding that, where a message from 
a real. estate owner to his broker is 
erroneously transmitted so that the 
word “net” is omitted from the price 
the owner states he will take for the 
land, and plaintiff thereupon contracts 
to sell for the price stated in the 
message thinking he will get his com- 
mission from the owner, but upon dis- 
covering the mistake he carries the 
transaction through without commis- 
sions, he is entitled to recover as 
damages the actual value of his sery- 
ices up to the time he discovered the 
mistake), 


3. Western Union Tel. Co. v. Fat- 
man, 73 Ga. 285, 54 Am.R. 877, 1 Am. 
Hlectr.Cas. 666; Hise v. Western Un- 
ion. Tel. Co., 1L18.N.W. 819,187 Lowa 
829; Harper v. Western Union Tel. 
Co., 86 S.W. 904, 92 Mo.App. 304, 111 
Mo.App. 269; Western Union Tel. Co. 
v. Cook, 74 N.W. 3895, 54 Neb. 109. 


[a] Effect of subsequent sale.—If 
the loss of commissions is the proxi- 
mate result, they may be recovered, 
although at the time of the trial it 
appears that plaintiff subsequently 
negotiated a sale of the same property 
to another party and earned a larger 
commission. Hise v. Western Union 
Tel. Co., 118 N.W. 819, 137 Iowa 329. 


4 McQuilkin v. Postal Tel.-Cable 


Co., 151 P. 21, 27 Cal.App. 698; Postal 
Tel. Cable Co. v. Barwise, 53 P. 252, 
11 Colo.App. 328; Western Union Tel. 
Co. v. Watson, 21 S.E. 457, 94 Ga. 202, 
47 Am.S.R. 15. 


[a] TDllustration.—Where, because 
of delay in delivering a message from 
his principal, an agent makes a high- 
er bid for a contract than he would 
have made had the message been 
duly received and his bid is rejected, 
the agent cannot recover as damages 
the commissions he would have made 
had the bid been accepted, although 
he shows that had he received the 
message and acted in accordance 
therewith his bid would have been the 
lowest, for it was altogether too un- 
certain whether or not that bid woulda 
have been accepted. McQuilkin vy. 
Postal Tel.-Cable Co., 151 P. 21, 27 Cal. 
App. 698. 


5. Postal Tel. Cable Co. vy. 


wise, 53 P. 252, 11 Colo.App. 328; Mc- . 


Coll _y. Western Union Tel. Co., 44 
N.Y.Super. 487, 7 Abb.N.Cas, 151; 
Western Union Tel. Co. v. Twaddell 
103 S.W. 1120, 47 Tex.Civ.App. 51... 


6. Western Union Telegraph Co. vy. 
Holcomb, (‘Tex.Civ.App.) 253° S:W. 


7. Western Union Tel. Co. v. Mil- 
ton, 43 So. 495, 538 Fla. 484, 125 Am. 
S.R. 1077, 11 L.R.A.N.S. 560. 


8. Western Union Tel, Co. v. Wil- 
helm, 67 N.W. 870, 48 Neb. 910. See 
Lucas v. Western Union Tel. Co., 109 
N.W. 191, 131 Iowa 669, 6 L.R.A.N.S. 
1016 (apparently recognizing rule). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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~ §§ 999-984] 


Sy te fied 


[§ 282] c. Messages Relating to Debts, Loans, and 
Advances—(1) Loss of Debt. Where defendant’s 
breach of duty proximately causes plaintiff to lose 
in whole® or in part?® a debt which otherwise would 
have been collected, the amount so lost, with inter- 
est to date of trial, is the recoverable measure of 
damages, where such loss is reasonably within the 
contemplation of. the parties. There can, of course, 
be no recovery if plaintiff might have lost his debt 
even had defendant duly performed. 


Message to stop payment of check to defunct col- 


lecting bank. Where the bank to which a check has 


been given for collection fails and the payee there- 
upon telegraphs to the drawer of the check to stop 
payment at the drawee bank, and defendant negli- 
gently neglects to deliver the message in time for 
the drawer to stop payment, the losses resulting from 
payment of the check to the defunct bank are not 
so dependent upon a speculative or contingent event 
as to be unrecoverable damages, for the probability 
that the drawer will observe the instruction to stop 
payment is so legally certain that it cannot be said 
that the damages are speculative, or that the negli- 
gence of defendant was not the proximate cause.?2 


[§ 283] (2) Failure To Obtain Loan or Advance. 
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Where, in order to prevent a sacrificial sale of his 
property to pay a maturing debt, plaintiff applies to 
the sender for a loan and requests that immediate 
notice of his decision be given by telegram, and the 
sender replies by wire that the loan will be made, 
but because of defendant’s negligent delay in deliv- 
ering the message plaintiff concludes that the loan 
will not be made and sells the property at a saeri- 
fice, plaintiff is entitled to recover the difference 
between the actual value of the property and the 
amount for which it was sacrificed.t? A message 
from a wife to her husband informing him that a 
child is sick and that money is needed gives notice 
of its urgency, and for nondelivery there can be 
recovered as within the contemplation of the parties 
damages for physical an] mental breakdown of the 
wife who attempted for a long period to nurse the 
child alone as no money was received due to nonde- 
livery of the message.'+ 


[§ 284] d. Unnecessary Trip Resulting from 
Breach. Where defendant is put upon notice that 
a. breach of duty on its part will probably result in, 
and its breach does proximately result in, the mak- 
ing of a trip which would not otherwise be made, 
the necessary and reasonable expenses of the trip 
are a recoverable item of damage,*® as is also the 


9. Fleischner v. Pacific Postal Tel. 
Cable Co., 55 F. 738 [aff 66 F. 899, 14 
C.C,A. 166]; Parks v. Alta California 
Teka COs, (bovOal422; 73 :Am.D.; 589% 
Baird v. Western Union Tel. Co., 60 
S.E. 695, 79 S.C. 310; Western Union 
Tel. Co. v. Sheffield, 10’°S.W. 752, 71 
Tex. 570, 10 Am.S.R. 790. 


[a] Breach as to message direct- 
ing levy of attachment.—(1) Where a 
message directing the levy of an at- 
tachment is delayed or not delivered 
so that other creditors are enabled to 
obtain prior liens which exhaust the 
assets of the debtor, plaintiff may re- 
cover the amount of the debt from 
the defendant telegraph company. 
Fieischner v. Pacific Postal Tel. Cable 
Co., 55 F. 738 [aff 66 F. 899, 14 C.C.A. 
166]. (2) If the debt is not entirely 
lost, plaintiff is entitled to recover the 
amount of the debt less what he ac- 
tually received. Bryant v. American 
Tél, Co.;, 1 Daly “CN.Y.)) 575. 


{b] Direction to draw for debt.— 
Where a message directing plaintiff 
to draw on a bank for the amount of 
the debt is erroneously transmitted 
so that plaintiff does not draw and as 
a consequence the funds in the drawee 
bank are subsequently paid out on 
other claims so that plaintiff loses 
the debt, he may recover from defend- 
ant for the loss. Baird v. Western 
Union Tel. Co., 60 S.E. 695, 79 S.C. 
310. 


10. Western Union Tel. Co. v. 
Beals, 76 N.W. 9038, 56 Neb. 415, 71 
Am.S.R. 682: Bryant v. American 
Tel. Co., 1 Daly (N.Y5=675. 


[a]. Error as to amount to attach 
for.— Where, in a message directing 
the levy of an attachment, the amount 
of the claim is changed by an error 
in transmission so that the attach- 
ment is levied for too small an amount 
and the balance of the debt is lost, 
plaintiff may recover it from defend- 
ant. Western Union Tel. Co. v. Beals, 
716 N.W. 903, 56 Neb. 415, 71 Am.S.R. 
682. 


11. Hartstein v. Western Union 
Tel. Co., 62 N.W. 412, 89 Wis. 531. 


Uncertainty as to cause of loss gen- 
erally see supra § 269 


12. Cronheim vy. Postal Telegraph 
Cable Co., 74 S.H. 78, 10 Ga.App. 716. 


13. Western Union Telegraph Co. 
v. Lawson, 182 F. 369, 105 C.C.A. 451. 


14. Western Union Telegraph Co. 
ie Burris, (Tex.Civ.App.) 147 S.W. 
1173. 


15. U.S.—Jones v. Western Union 
Telegraph Co., 233 F. 301. 


Ala.—Western Union Telegraph Co. 
v. Favish, 71 So. 183, 196 Ala. 4. 


Ark.—Western' Union Tel. Co. v. 
Short, 14 S.W. 649, 53 Ark. 434, 9 L. 
R.A. 744. 


Ga.—Western Union Tel. Co. v. 
Bates, 20 S.E. 639, 93 Ga. 352 [error 
dism 17 S.Ct. 1002, 41 LiEd.. 1179]; 
Myers v. Western Union Telegraph 
Co., 128 S.E. 229, 34 Ga.App. 42. 


Ind.—Western Union Tel, Co. v. 
Henley, 60 N.E. 682, 157 Ind. 90. 


-Kan.—Savage v. Western Union 
Tel. Co., 242 P. 1015, 120 Kan. 258. 


Miss.—Western Union ‘Telegraph 
Co. v. Bassett, 71 So. 750, 111 Miss. 
468; Duncan v. Western Union Tel. 
Co., 47 So. 552, 93 Miss. 500; Western 
Union Tel. Co..v. McCormick, 27 So. 
606. 


Mo.—Lee y. Western Union Tel. Co., 
51 Mo.App. 375. 


N.Y.—Sprague y. Western Union 
Tel. Co., 6 Daly 200 [aff 67 N.Y. 590]. 


N.C.—Hall v. Western Union Tel. 
Co. abe Sto 250,/ 839) NiC2-36 95 


Pa.—Tobin v. Western Union Tel. 
Co., 23-A. 824, 146 Pa. 375, 28: Am.S.R. 
802. 


S.D.—Lothian vy. Western Union 
Telegraph Co., 126 N.W. 621, 25 S.D. 
jel 


. 


Tex.—Western Union Tel. Co. v. 
Murray, 68 S.W. 549, 29 Tex.Civ.App. 
207; Western Union Tel. Co. v. Hines, 
54 SW. 627%, 22. Tex.Civ.App. 315; 
Western Union Tel. Co. v. Shumate, 21 
S.W. 109, 2 Tex.Civ.App. 429. 


Ont.—Lane v. Montreal Tel. Co., 7 
UC GPa. 


[a] Illustrations.—(1) Where 


plaintiff is induced by a change in a 
telegram to believe that his wife in- 
stead of her father has been operated 
upon, the expense of a prompt trip 
undertaken by him to be with her is 
part of the damages recoverable. 
Western Union Telegraph Co. v. Fav- 
ish, 71 So. 188, 196 Ala. 4. (2) Where 
a message to a witness at a trial tell- 
ing him the day the trial will be 
called is erroneously transmitted so 
that the witness comes to the place 
of trial many days before it is called, 
the witness is entitled to the expenses 
of his unnecessary journey, for the 
message gives notice that the sendee 
would probably be induced to take a 
trip on the day specified. Western 
Union Tel. Co. v. Short, 14 S.W. 649, 
53 Ark. 434, 9 L.R.A. 744. (3) Where 
a message offering games to a man- 
ager of a baseball team, as delivered 
to the telegraph company, makes no 
guarantee of the team’s traveling ex- 
penses, but as erroneously transmitted 
to the manager does make such a 
guarantee, and the manager thereup- 
on travels to play the games at an 
expense considerably above the gate 
receipts, the manager is entitled to 
recover as damages the losses incur- 
red by the expense of travel, such 
losses being the direct and probable 
eonsequence of defendant’s” error. 
Western Union Tel. Co. v. Bassett, 
71 So. 750, 111 Miss. 468. (4) Where 
a message to plaintiff reading ‘son 
very well’ is changed to read “son 
very ill,” plaintiff’s unnecessary trip 
to his son is the natural and proxi- 
mate result of defendant’s breach, so 
that the expenses thereof may be re- 
covered. Duncan.v. Western Union 
Tel. Co., 47 So. 552, 93 Miss. 500. (5) 
Where a message mistakenly informs 
the sendee son that his mother is 
dead, the expenses of a trip to the 
place where the mother was are the 
natural and contemplated results, and 
such expenses are recoverable items 
of damage. Western Union Tel. Co. 
v. Hines, 54 S.W. 627, 22 Tex.Civ.App. 
315. (6) Where a message shows that 
the sendee is mistaken as to the date 
of a contractual engagement ata dis- 
tant town and will probably make an 
unnecessary trip unless a_ telegram 
informing him of his mistake is duly 
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value of the time lost in taking the unnecessary 
There can be no recovery for such items 
where defendant was not sufficiently apprised of 
their probability to make them within the contem- 
plation of the parties,17 or where they are not cer- 
tainly the proximate result of defendant’s breach,** 
as where the trip would have been,?® or might have 
been,?° taken even had defendant duly performed. 
Recovery ean be had only for losses or expenses 
which plaintiff has actually incurred or sustained, 
and there can be no recovery for what it would have 
cost any person in general to have made the trip,”? 
or for time spent in making the unnecessary trip 
where plaintiff nevertheless has received his regu- 
Expenses of a trip 
have sometimes been denied plaintiff on the ground 
that the unnecessary trip could have been avoided 
had he taken the precaution of sending another 


tarps? 


lar salary from his employer.?* 


delivered damages are recoverable for 
the necessary and reasonable expens- 
es of the unnecessary trip caused by 
negligence of defendant in failing to 
deliver the message within a reasona- 
ble time. Myers v. Western Union Tel- 
egraph Co., 128 S.H. 229, 34 Ga.App. 
42. (7) A message inquiring as to 
the health of the sender’s sick moth- 
er puts defendant on notice that the 
sender will probably take a trip to 
the mother’s bedside if the message 
is not delivered so that no reply is 
received. Hall v. Western Union Tel. 
Goly352'S. 8s) 50; 139) N.C. 369. 


16. Western Union Telegraph Co. 
v. Favish, 71 So. 183, 196 Ala. 4; West- 
ern Union Tel. Co. v. Short, 14 S.W. 
649, 53 Ark. 434, 9 L.R.A. 744; Savage 
v. Western Union Tel. Co., 242 P. 1015. 
120 Kan. 258. 


17. Western Union Telegraph Co. 
v. Reed, 57° So. 83, 3 Ala.App. 253; 
Kolliner v. Western Union Tel. Co., 
147 N.W. 961, 126 Minn. 122, 52 L.R.A. 
N.S. 1180; Fitch v. Western Union 
Tel. Co., 130 S.W. 44, 150 Mo.App. 149; 
Crane y. Western Union Telegraph 
Co., (Tex.Civ.App.) 152 S.W. 444. 


[a] Messages insufficient to give 
notice.—(1) In a telegram by one 
trustee recommending certain securi- 
ties to a cotrustee there is nothing to 
indicate that an error in the name of 
the securities will cause the sendee 
to make a useless trip to see the send- 
er because he knows nothing of the 
securities erroneously mentioned, al- 
though he knows sufficient about the 
securities actually intended to be 
mentioned that he would not have felt 
the trip necessary had he known the 
truth. Western Union Tel. Co. v. 
Reed, 57 So. 83, 8 Ala.App. 2538. (2) 
A message simply stating that the 
sender expects to arrive at a certain 
place at a certain time gives no no- 
tice that the message was sent to 
cause people to remain there until an 
important business transaction could 
be consummated, and the fact that 


the people, because of nondelivery of: 


the message, leave before plaintiff's 
arrival does not entitle plaintiff to re- 
cover for expenses of the trip and 
loss of time which were rendered en- 
tirely useless. Kolliner v. Western 
Union Tel, Co, L470 N.w.. 961, 126 
Minn. 122, 52 L.R.A.N.S. 1180. (3) 
Generally as to necessity and suffi- 
oy of notice see supra §§ 267, 


18. Ind.—Western Union Tel. Co. 
v. Cain, 42 N.E. 655, 14 Ind.App. 115. 


Iowa.—Bowyer v. Western Union 
Tel. Co., 106 N.W. 748, 1380 Iowa 324, 


. 
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the loss.?° 


eral, 


5 L.R.A.N.S. 984. 


Neb.—Western Union Tel. Co. v. 
Mullins, 62 N.W. 880, 44 Neb. 732. 


N.Y.—Di Vice v. Western Union 
Tel. Co.,.-204 INLY.S. 555,07 127) Mises. 


N.C.—Mt. Gilead Cotton Oil Co. v. 
Western Union Tel. Co., 89 S.E. 21, 171 
N.C. 705; Hunter v. Western Union 
Nel. 'C0.,.47 (SUB. 745, 238d) INC. 2458. 


Tex.—Western Union Tel. Co. Vv. 
Patton, (Civ-App.) 55 S.W. 973. 


_19. Western Union Tel. Co. v. Wil- 

liams, 163 F. 513, 90 C.C.A. 143; West- 
ern Union Tel. Co. v. Bates, 20 S.E. 
639, 98 Ga. 352 [error dism 17 S.Ct. 
1002, 41 L.Ed. 1179]; Hunter v. West- 
ern Union Tel. Co., 47 S.E. 745, 135 N. 
C. 458; Western Union Tel. Co. .v: 
Patton, (Tex.Civ.App.) 55 S.W. 973. 


[a] If trip costs more than it 
would have cost at the time when it 
would have been made if it were not 
for defendant’s negligence, the in- 
creased cost may be recovered. West- 
ern Union Tel. Co. v. Bates, 20 S.E. 
639, 93. Ga: 352 ferror dism 17°S:Ct 
1002, 41 L.Hd. 1179]. 


20. Alexander v. Western Union 
Tel. Co., 126 F. 445; Smith v. West- 
ern Union Tel. Co., 154 Ill.App. 499. 


21. Salinger v. Western Union Tel, 
Co., (Iowa) 111 N.W. 820. 


22. Salinger v. Western Union Tel. 
Co., supra. 


[a] If plaintiff rides on pass, there 
can be no recovery for transportation. 
Salinger vy. Western Union Tel. Co., 
(Iowa) 111 N.W. 820. 


23. Lee v. Western Union Tel. Co., 
51 Mo.App. 375. 


24, Smith y. Western Union Tel, 
Co., 154 Ill.App. 499; Hilley v. West- 
ae Union Tel. Co., 37 So. 556, 85 Miss 


25. Duncan vy. Western Union Tel. 
Co., 47 So. 552, 98 Miss. 500. [dist 
Hilley vy. Western Union Tel. Co., 37 
So. 556, 85 Miss. 67]; Hall v. West- 
ern Union Tel. Co., 52 S.E. 50, 1389 N.C, 
369; Tobin vy. Western Union Tel. Co., 
caaae 324, 146 Pa, 375, 28 Am.S.R. 


26. 
Telegraph Co., 
476, 


27. Error as to price in transmit- 
ting order to broker to purchase see 
Supra § 279. 


Excess or unauthorized purchase 
because Of error in message to broker 
or agent see supra § 279. 


MeInturff vy. 
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Western Union 
P. 282, 81 Kan. 


[§§ 284-285 


telegram ;24 but if the circumstances are such that 
| a reasonably prudent man would have no reason to 
| believe that the necessity of the trip could have been 
avoided in this manner, plaintiff will not be denied 
| recovery because he failed to take-such step to avoid 


Trouble and inconvenience of trip. It has been 
held that plaintiff may recover compensatory dam- 
ages for the trouble and inconvenience of the unnec- 
essary trip as an item distinct from loss of time 
and expense incurred.?® 


[§ 285] e. Errors in Transmission?7—(1) In Gen- 
As a general rule plaintiff is entitled to re- 
cover for all losses sustained as a natural and prox- 
imate result of action taken in reliance on a message 
which has been incorrectly transmitted by defend- 
ant,2® but not such losses which, plaintiff, after dis- 


Purchases and sales in reliance on 
erronecus market quotation service 
see infra § 328. 


28. Ala.—Western Union Tel. Co. 
v. Jackson Lumber Co., 65 So. 962, 187 
Ala. 629; Western Union Tel. Co. v. 
Chamblee, 25 So. 232, 122 Ala. 428, 82 
Am.S.R. 89; Western Union Tel. Co. 
v. Crawford, 20 So. 111, 110 Ala. 460; 
Mobile M. & G. S. S. Co. v. Postal Tel.- 
Cable Co., 114 So. 179, 22 Ala.App. 207 
{cert den 114 So. 181, 216 Ala. 576]; 
Western Union Telegraph Co. v. 
Farmers’ & Merchants’ Bank, 62 So. 
250, 7 Ala.App. 637. 


Ark.—Western Union Tel. Co. v. T. 
C. Davis Cotton Co., 280 S.W. 977, 170 
Ark. 506; Harris v. Western Union 
Telegraph Co., 206 S.W. 52, 186 Ark. 
63; Des Arc Oil Mill v. Western Un- 
He Tel. Co.,. 201. S.W.) 273, £32) Ark: 


Fla.—Western Union Tel. Co. v. 
Milton, 43 So. 495, 53 Fla. 484,125 Am. 
S.R. 1077, 11 L.R.A.N.S. 560. 


Ga.—Western Union Tel. 
Shotter, 71 Ga. 760. 


Ill.—Western Union Tel. Co. v. Du- 
bois, 2h NIN 45) 128 nhs S48) ela peAane 
S.R. 109; Tyler v. Western Union 
Tel. Co., 60 Ill. 421, 14 Am.R. 38; O. 
H. Paddock Lumber Co. v. Western 
Union Tel. Co., 193 Ill.App. 416. 


Iowa—Hasbrouck v. Western Union 
Tel. Co., 77 N.W. 1034, 107 Iowa 160, 
70 Am.S.R. 181; Turner v. Hawkeye 
Tel. Co., 41 Iowa 458, 20 Am.R. 605. 


Kan.—Shawnee Milling Co. y. Post- 
al Tel.-Cable Co., 166 P. 493, 101 Kan. 
307, L.R.A.1917F 844; Cain v. West- 
ean Union Tel. Co., 183 P. 874, 89 Kan. 

( 

Ky.—Fisher v. Western Union Tel. 
Co., 84 S.W. 1179, 119 Ky. 885, 27 Ky. 
L. 340; Postal Tel. Cable Co. v. Schae- 
ag S.W. 1119, 110 Ky. 907, 23 Ky. 


Me.—Ayer v. Western Union Tel. 
oy 10 A. 495, 79 Me. 4938, 1 Am.S.R. 


Coty. 


Miss.—Western Union Tel. Co. Vv. 
Bassett, 71 So. 750, 111 Miss. 468. 


Mo.—Reed v. Western Union Tel. 
Co., 87 S.W. 904, 135 Mo. 661, 58 Am. 
S.R. 609, 34 L.R.A. 492; Barnett. vz 
Western Union Tel. Co., (App.) 287 
S.W. 1064. 


_N.Y.—Rittenhouse v. Independent 
Line of Teleg., 44 N.Y. 263, 4 Am.R, 
673 [aff 1 Daly 474]; Leonard v, 
New York, etc., Electro Magnetic Tel, 
Co., 41 N.Y. 544, 1 Am.R. 446; Hlsey 
v. Postal Tel. Co., 15 Daly 58, 3 N.Y.S, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


—§§ 285-287] 
( 


covery of the mistake, had an opportunity to avoid 
by the exercise of reasonable diligence.?° 


{§ 286] (2) Offers To Purchase and Orders. 
Where a message ordering or offering to purchase 
property is erroneously transmitted so as to state 
a price higher than that actually offered,?° or to 
call for more goods than are actually ordered,?! and 
the sendee in reliance thereon accepts the erroneous 
offer and enters into collateral contracts to supply 
the order,®? or ships an excess quantity of goods,?* 
and thereupon suffers loss because of the sender’s 
refusal to pay the higher price or accept the excess 
goods, such loss may be recovered from defendant 
telegraph company although plaintiff sendee would 
also have a right of action against the sender for 
breach of contract. If, however, despite the sender’s 
refusal to pay a higher price and taking of the prop- 
erty at the lower price actually offered, plaintiff 
sendee suffers no loss but instead makes a net prof- 
it on the sale, no damages can be recovered;*4 and 
where the error is discovered before any detrimental 
step has been taken and at a time when the sendee 
could have sold his property at the price actually 
offered, but he fails to do so and delays until the 
market price has fallen, there can be no recovery 
for such losses as their proximate cause was plain- 
tiff’s own negligence.*® In a jurisdiction where the 
sender is not considered bound by the mistakes or 
errors of the telegraph company in the transmission 
of his offer,?® it has been held that, if the sender, 
after discovery of the error, and after the sendee 
has entered into contracts with third persons to 
supply the goods which will result in a loss to the 


LAT. 


Pa.—Wolf Co. v. Western Union 
Tel. Co., 24 Pa.Super. 129; Western 


Union Tel. Co. v. Landis, 12 A. 467, 9 [b] 
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ted. Hays v. Western Union Tel. Co., 
48 S.E. 608, 70 S.C. 16, 106 Am.S.R. 
731, 67 L.R.A. 481. 


Sale at lower price—Where, 
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sendee if the higher erroneous price is not paid, 
voluntarily pays the sendee the higher price to pro- 
tect him from loss on such contracts, the sender can- 
not recover from the telegraph company the differ- 
ence between the price actually offered and the high- 
er price erroneously transmitted, since the loss was 
the proximate result of the sender’s own voluntary 
act in paying the sendee.?7 Where, because of error 
in transmitting an order for machinery, the wrong 
specifications are given so that the wrong machinery 
is shipped, and being of an unusual size it is of prac- 
tically no value at the place to which shipped, the 
measure of damages of the purchaser is the differ- 
ence between what he paid for the machinery and 
its value at the place to which shipped.?§ 


[§ 287] (3) Offers To Sell. Where an offer to 
sell has been erroneously transmitted so as to state 
a lower price than that actually offercd, and, the 
sendee having accepted upon that basis, the sender 
ships the goods before discovering the misunder- 
standing of the parties when he feels obliged to, and 
does, let the sendee have the goods at the lower price 
erroneously transmitted by defendant, some author- 
ities will allow the sender to recover from the tele- 
graph company the difference between the lower 
price received and the fair market value of the 
goods.®® In jurisdictions where the sender is con- 
sidered as bound by the mistakes and errors of the 
telegraph company in the transmission of his offer, he 


- ean recover from the telegraph company the differ- 


ence between the market price and the lower errone- 
ous price at which he lets the sendee have the goods, 
even though he does not ship the goods until after 


30. Western Union Tel. Co. v. T. 
C. Davis Cotton Co., 280 S.W. 977, 170 
Ark. 506. 

31. Postal Tel. 


Coury Vee Miler ro; 


Pa.Cas. 357. 


S$.c.—T. P. Sims & Sons v. Western 
Union Tel. Co., 71 S.E. 783, 89 8.C 
237; Bowie v. Western Union Tel. 
Co., 59 S.E. 65, 78 S.C. 424; Hays v. 
Western Union Tel. Co., 48 S.E. 608, 
10 S.C. 16, 106 Am.S.R. 731, 67 L.R.A. 
481. 


S.D.—Carlon v. Western Union Tel- 
egraph Co., 153 N.W. 375, 35 S.D. 554, 


Tenn.—Pepper v. Western Union 
Tel. Co., 11 S.W. 783, 87 Tenn. 554, 10 
Am.S.R. 699, 4 L.R.A. 660; Postal 
Tel. Co. v. Miller, 5 Tenn.Civ.A. 544. 


Tex.—Western Union Tel. Co. v. 
Spivey, 83 S.W. 364, 98 Tex. 308; 
Western Union Telegraph Co. v. Rob- 


ertson, 126 S.W. 629, 59 Tex.Civ.App. |: 


426: Western Union Tel. Co. v. Brad- 
ford, 114 S.W. 686, 52 Tex.Civ.App. 
392. 


Va.—Washington, etc., Tel. Co. v. 


Hobson, 15 Gratt. (56 Va.) 122. 


Wash.—Bentley v. Western Union 
Tel. Co., 172 P. 1172, 102 Wash. 433 
[rev 167 P. 1127, 98 Wash. 431, L.R.A. 
1918B 965]. 


[a] Purchase at higher price.— 
Where, because of mistake in a mes- 
sage informing a partner of the price 
of mules, the partner authorizes a 
purchase at a price higher than he 
intended, and the mules are so pur- 
chased, the measure of damages is 
the difference between the lower price 
stated in the message and on the ba- 
sis of which the order to buy was 
given and the price actually paid 
which was the actual price which 
should have been correctly transmit- 


in a message from plaintiff's agent 
notifying plaintiff of the purchase of 
sheep at five dollars and sixty cents 
per hundred, the word “sixty” is 
changed to “six,” and plaintiff, relying 
on the message, resells at six dollars 
per hundred, the measure of damages 
is the difference between the amount 
for which plaintiff sold the sheep and 
their actual value, although they are 
sold for more than they cost plain- 
tiff. Western Union Tel. Co. v. Lan- 
dis, 12 A. 467,'9 Pa.Cas. 357, 


29. Cal.—Germain Fruit Co. v. 
Western Union Tel. Co., 70 P. 658, 137 
Cal 598,59) TRA bs 


Ga.—Western Union Tel. Co. v. 
Truitt, 63 S.E. 934, 5 Ga.App. 809. 


Ky.—Postal Tel. Cable Co. v. Schae- 
fer, ee S.W. 1119, 110 Ky. 907, 23 Ky. 
L. 344. 


Miss.—Shingleur vy. Western Union 
Tel. Co., 18 So. 425, 72 Miss. 1030, 48 
Am.S.R. 604, 30 L.R.A. 444. 


Mo.—Harrington v. Western Union 
Telegraph Co., 174 S.W. 169, 187 Mo. 
App. 580. 


N.C.-—Leigh v. Western Union Tel. 
Con 202 S-B 128551900 INGE. (710.05, Mt. 
Gilead Cotton Oil Co. v. Western Un- 
ion Tel. Co., 89 S.B. 21, 171 N.C. 705. 


Pa.—Joynes v. Postal Tel. Cable 
Co., 37 Pa.Super. 63. 


Tenn.—Marr v. Western Union Tel. 
Co., 3 S.W. 496, 85 Tenn. 529. 


Tex.—Western Union Tel. Co. v. Pe- 
ter & Neylon, (Civ.App.) 160 S.W. 
991; Western Union Tel. Co. v. Har- 
per, 39 S.W. 599, 15 Tex.Civ.App. 37. 


Tenn.Civ.App. 544. 


32. Western Union Tel. Co. vy. TT. 
C. Davis Cotton Co., 280 S.W.. 977, 
170 Ark. 506. 


33. Postal Tel. 
Tenn.Civ.App. 544. 


34. Hind v. Western Union Tele- 
graph Co., 278 F. 730; Mickelwait v. 
Western Union Tel. Co., 84 N.W. 1038, 
113 Iowa 177. 


35. Harrington vy. Western- Union 
oe Co., 174 S.W. 169, 187 Mo.App. 


36. See Contracts § 114. 


37. Mt. Gilead Cotton Oil Co. v. 
Western Union Tel. Co., 89 S.E. 21, 
171 N.C. 705. 


38. Western Union Telegraph Co. 
vy. Jackson Lumber Co., 65 So. 962, 
187 Ala. 629. 


39. Western Union Tel. Co. v. 
Shotter, 71 Ga. 760; Carlon v. West- 
ern Union Telegraph Co., 153 N.W. 
375, 35 S.D. 554. But see Western 
Union Telegraph Co. v. Truitt, 63 S.E. 
934, 5 Ga.App. 809 (holding that the 
seller would ordinarily be entitled to 
recover of the telegraph company the 
difference between the market value 
at the place of shipment and the best 
price obtainable at the place to which 
shipped, plus incidental expenses; 
but, if the seller knows that this dif- 
ference will exceed the cost of re- 
shipping to a place where it can be 
sold without loss, he is only entitled 
to recover the additional freight 
charges and other additional. expens- 
es for such trip). 


Co. v. Miller, 5 
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the error is discovered;*® and the fact that the 
shipment is not made until after discovery of the 
mistake will not necessarily prevent recovery if there 
has previously been such a process of preparation 
of the goods that there would be a partial or total 
loss if they were not delivered.4! In cases where 
the sender is not regarded as bound by the errone- 
ous transmission, it has been held the measure of 
damages is only the difference between the fair mar- 
ket value of the property and the price at which 
the sender is able to dispose of the property by the 
exercise of reasonable diligence, which, is not neces- 
sarily the erroneously transmitted price;#? and if 
plaintiff sender rejects the sendee’s offer to pay the 
lower price erroneously transmitted, he can in no 
case recover more than the difference between this 
price and the price actually intended to be offered ;** 
but if the goods have actually been delivered to the 
sendee before the mistake is discovered, the differ- 
ence between the erroneous price and the actual price 
may in all events be recovered.*+ If the sendee 
knows that there has been an error in transmission 
as to the price intended to be offered, but with in- 
tent to defraud pretends to accept the offer and 
orders the goods, and upon arrival thereof refuses 
to pay anything above the erroneously transmitted 
price which the sender finally accepts, the latter 
cannot recover from the telegraph company the dif- 
ference between the price actually offered and the 
lower price wrongly transmitted, for it was plain- 
tiff’s duty to mitigate the loss by preventing the 
sendee from profiting by his fraudulently obtained 
advantage.*® Where the sendee in reliance on the 
lower price stated in an erroneously transmitted 
offer to sell has proceeded to enter into a contract 
with a third party on the basis of such lower price, 
he is entitled to recover as damages the difference 
between the lower price erroneously quoted and the 
higher price he is compelled to pay to get the goods 
to perform his contract with the third party,*® even 
though the sender might have been bound by the 
erroneous offer so that the sendee would have had 
a right to recover from him.*’ So, too, where the 
subject matter of the sale is a perishable commodity 
and the sendee, who has already paid part of the 
purchase price, is compelled to pay a sight draft 
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with bill of lading attached for the full price as 
actually asked by the sender in order to get the com- 
modity, the sendee’s measure of damages is the dif- 


ference between the erroneous price stated in the 
message and the higher price actually paid.*% It 


has been held, however, that, if the sendee, where 


he has not become bound to a third party in reliance 
on the erroneously transmitted offer, accepts the 
goods and pays the higher price at which they were 
actually offered and invoiced by the sender, he can- 
not recover the difference in prices from defendant, 
since he could have rejected the goods, and therefore 
any loss sustained is due to his own act;*® but if 
by rejecting the goods plaintiff would have suffered 
greater loss than by accepting them at the higher 
price, he may, in order to minimize the loss, take 
the goods at the higher price and hold defendant 
liable for the difference between that and the lower 
price erroneously transmitted, where he could have 
obtained the goods elsewhere at that price had it 
not been for defendant’s breach.°°® 


[§ 288] (4) Message Acceptance of Offer.*? 
Where the message is the acceptance of an offer to 
sell property, and as erroneously transmitted it ac- 
cepts property less in quantity than that offered and 
intended to be accepted, the measure of damages is 
the difference between the price at which the sender 
would have obtained the balance of the property 
had the message been correctly transmitted and the 
price at which he was able to obtain it elsewhere 
by the exercise of reasonable diligence.*? 


[§ 289] (5) Message Directing Master as to Fuel 
for Voyage. Where a message from the owner of 
a vessel to the master directing the latter as to 
the amount of coal to take on board for a particular 
voyage is erroneously transmitted so as to state a 
lesser amount of coal, which the master relies on, 
and as a result the vessel runs short of fuel before 
reaching port, plaintiff may recover as damages the 
value of hatches and other parts of the vessel which 
are burned in order to provide fuel, the costs of. 
radiograms which are sent for aid, and the hire of 
tugs which are needed to get the stranded vessel 
finally into the port of its destination.®% 


40. Des Are Oil Mill v. Western 
Union Tel. Co., 201 S.W. 273, 182 Ark. 
335; Ayer v. Western Union Tel. Co., 
10 A. 495, 79 Me. 4938, 1 Am.S.R. 353; 
Western Union Telegraph Co. v. Chi- 
huahua Exchange, (Tex.Civ.App.) 206 
S.W. 364. 


41. Western Union Telegraph Co. 
v. Victor G. Bloede Co., 96 A. 685, 127 
Md. 344. 


42. Strong v. Western Union Tel- 
egraph Co., 109 P. 910, 18 Idaho 389, 
30 L.R.A.N.S. 409, Ann.Cas.1912A 55; 
Western Union Telegraph Co. v. Vic- 
tor G. Bloede Co., 96 A. 685, 127 Md. 
344; Harper v. Western Union Tele- 
eraph..©o;, -1380) S.B..119,. 133.S.C. 65, 
42 A.L.R. 286; Pepper v. Western 
Union Tel. Co., 11 S.W. 788, 87 Tenn. 
554, 10 Am.S.R. 699, 4 L.R.A. 660. 


43. Postal Tel. Cable Co. v. Schaef- 
er, 62 S.W. 1119, 110 Ky. 907, 23 Ky.L. 
344. But see Bentley v. Western Un- 
fon Telegraph Co.,, 172 P. 1172, 102 
Wash. 433 [rev 167 P. 1127, 98 Wash. 
431, L.R.A.1918B 965] (holding that 


defendant cannot, by obtaining the 
sendee to offer a price somewhat high- 
er than the erroneously transmitted 
price, but considerable less than the 
market value of the property, cause 
the seller, by rejecting such offer, to 
lose his right to recover from defend- 
ant the full difference between the 
best price he is able to obtain and 
i fair market value of the commod- 
ity). 


44. Western Union Telegraph Co. 
v. Fischer, 119 S.W. 189, 133 Ky. -768; 
Fisher v. Western Union Tel. Co., 84 
S.W. 1179, 119 Ky. 885, 27 Ky.L. 340. 


45. Germain Fruit Co. v. Western 
Union Tel. Co.,.70 P. 658, 187 Cal. 598, 
59 LRA, 575. 


46. O. H. Paddock Lumber Co. v. 
Western Union Telegraph Co., 193 Ill. 
App. 416; Barnett v. Western Union 
Telegraph Co., (Mo.App.) 287 S.W. 
1064; Wolf Co. v. Western Union 
Tel. Co., 24 Pa.Super. 129; T. P. Sims 
& Sons v. Western Union Telegraph 
Co., 71 S.H. 783, 89 S.C. 237;' Bowie 


v. Western Union Tel. Co., 59 S.E. 65, 
78 S.C. 424, 


47. Barnett v. Western Union Tel. 
Co., (Mo.App.) 287 S.W. 1064. 


48. Western Union Tel. Co. v. Du- 
pas N.E. 4, 128 Ill. 248, 15 Am.S. 


49. Joynes v. Postal 
Co., 37 Pa.Super. 63. 


_50. Western Union Tel. Co. v. An- 
niston Cordage Co., 59 So. 757, 6 Ala. 
App. 351. 


51. Damages for loss of purchase 
generally see supra § 278. 


52. Shawnee Milling Co. v. Postal 
Tel.-Cable Co., 166 P. 493, 101 Kan. 
307, L.R.A.1917F 844. 


Damages for loss of sale generally 
see Supra § 277. 


53. Mobile M. & G. S. S. Co. v. 
Postal Tel.-Cable Co., 114 So. 179, 22 
Ala.App. 207 [cert den 114 So. 181, 
216 Ala. 576]. 


Tel.-Cable 
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§§ 290-293] 

[§ 290] f. Shipment Induced by Defendant’s 
Fault.°* Where, because of defendant’s breach, 
goods are shipped to a place other than that to which 
they would have been shipped had defendant duly 
performed, the measure of damages is the difference 
between the market value of the goods at the place 
to which they were shipped and their market value 
at the place to which they would have been shipped, 
plus or minus the difference in the expense of trans- 
porting the goods to the different places.°> If de- 
fendant’s negligence results in goods being shipped 
when they would otherwise not have been shipped 
at all, the measure of damages is the difference be- 
tween the reasonable market value at the point of 
destination or nearest market and the value of the 
goods at the place of shipment, plus the cost of han- 
dling and freight.*¢ 


[§ 291] g. Message Summoning Physician or At- 
tendant.°’ Where, because of defendant’s breach 
with respect to the delivery of a message sent by 
or on behalf of a sick or injured person summoning 
a physician or attendant, the arrival of the physician 
or attendant is delayed, the patient is entitled to 
recover for increased physical and mental suffering 
resulting therefrom®® and any physical injuries that 
would have been avoided had the physician been 
promptly summoned.°® While the damages must be 
within the contemplation of the parties,*° a mes- 
sage which tells one known to be a physician to 
come at once,*! or shows that the patient is suffer- 
ing from a physical injury,®? sufficiently puts defend- 
ant on notice that such damages are likely to result 
in ease it does not duly perform. As defendant is 
not liable for damages which are not the proximate 
result of its breach,** there can be no recovery where 


54. Shipments induced by errors 
in transmission of offers to buy or 
sell goods see supra §§ 286, 287. 


55. Western Union Tel. Co. v. 
Reid, 10 S.E. 919, 83 Ga. 401; Western 
Union Tel. Co. v. Collins, 25 P. 187, 
45 Kan. 88, 10 L.R.A. 515; Marriott 
v. Western Union Telegraph Co., 121 
N.W. 241, 84 Neb. 443, 133 Am.S.R. 59. 
633. 


56. Western Union Tel. Co. v. 
Woods, 44 P. 989, 56 Kan. 737; Lutes- 
ville Sand & Gravel Co. v. Western 
Union Telegraph Co., (Mo.App.) 296 [al] 
S.W. 252; Williams v. Western Un- 
ion Telegraph Co., 275 S.W. 570, 218 
Mo.App. 364; Leonard v. New York, 
etc., Electro Magnetic Tel. Co., 41 N. 
Y. 544, 1 Am.R. 446; Western Union 
Tel. Co. v. Stevens, (Tex.) 16 S.W. 
1095; Western Union Tel. Co. v. Lin- 
ney, (Tex.Civ.App.) 28 S.W. 234. 


57. Damages recoverable by physi- 
cian for loss of employment see supra 
§ 275. : 


40 S.W. 1035. 


514. 


Mental anguish of sender of mes- 
sage or relative of sick person see 61. 
infra § 314. 

58. Ala.—Postal Telegraph Cable | 22, 57 
Co. v. Beal, 48 So. 676, 159 Ala. 249. Tel. 


H 40 S.W. 1035, 
Kan.—Western Union Tel. Co. v. 
McCall, 58 P. 797, 9 Kan.App. 886. 62. 


Neb.—Western Union Tel. Co. v. 
Church, 90 N.W. 878, 3 Neb. (Unoff.) 63. 
22, 57 L.R.A. 905. 

N.C.—Carter v. Western Union Tel. 
Co., 54 S.E.-274, 141 N.C. 374. 

Tex.—Western Urion Tel. Co. Vv. 


C er, 9 S.W. 598, 71 Tex. 507, 10 65. 
yee 772, 1 L.R.A. 728; Western 


L.R.A. 


bth ie aes a4 (ies. aad \ z A, oO om, re i "oth : a 
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Union Tel. Co. v. Lavender, (Civ.App.) 


Utah.—Brown vy. Western Union 
Tel. Co., 21 P. 988, 6 Utah 219. 67. 


Contra Seifert v. Western Union 
Tel. Co., 58 S.E. 699, 129 Ga. 181, 186, 
121 Am.S.R. 210, 11 L.R.A.N.S. 1149. 


Western Union Tel. Co. v. Mor- 68. 
ris, 83 HF. 992, 28 C.C.A. 56; 
Union Telegraph Co. v. Ford, 70 S.E. 69. 
Brown v. Western 
Union Tel. Co., 21 P. 988, 6 Utah 219. 


Loss of eye.—Where, because 
of delay in delivering a message sum- 


65, 8 Ga.App. 514; 


moning a doctor, a disease of the eye 
obtains an opportunity to spread so 
as to result in loss of vision in one 
eye, plaintiff is entitled to recover for 
the physical injury and the physical 
and mental pain and suffering accom- 
panying the injury. 
Tel. Co. v. Ford, 70 S.H. 65, 8 Ga.App. 


60. Williams v. Western Union 
Tel. Co., 48 S.E. 559, 1386 N.C. 82. 


Western Union Tel. 
Church, 90 See) 38 Neb. (Unoff.) 
Co. Nz Lavender, 


Brown y. Western Union Tel. 
Co., 21° P: 988, 6 Utah 219. 


See supra § 264. 


64. Western Union Tel. Co. v. Ha- 
ley, 39 So. 386, 143 Ala. 586; Slaugh- 
ter v. Western Union Tel. Co., (Tex. 
Civ.App.) 112 S.W. 688. 


Hendershot v. Western Union 
Tel. Co., 76 N.W. 828, 106 Iowa 529, 
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it appears that, even had the message been duly 
delivered, the physician could not have gone or ar- 
rived in time to have prevented the suffering or in- 
jury.°4 

[§ 292] h. Message Summoning Veterinary. 
Where defendant’s breach as to the delivery of a 
message summoning a veterinary is the proximate 
cause of the death of plaintiff’s animal, he may re- 
cover the value thereof,from defendant.*5 While it 
need not be shown with absolute certainty that the 
hfe of the animal would have been saved had de- 
fendant duly performed its duty,**® yet there can be 
no recovery if it must be left to mere speculation 
or conjecture as to whether or not defendant’s breach 
was the proximate cause of the loss.&7 = 


[§ 293] i. Messages Requesting Addressee To 
Meet Sender.°® Although defendant has failed to 
perform its duty with respect to a message request- 
ing the addressee to meet the sender so that there 
is no one to meet plaintiff or escort him on his ar- 
rival, plaintiff has, in many eases, been denied re- 
covery for losses or injuries resulting from the haz- 
ards or elements encountered in an attempt to reach 
the place of destination without the assistance of 
the sendee, on the ground that they are too remote 
or uncontemplated,®® or because plaintiff could have 
avoided the injuries by hiring a conveyance or pro- 
curing lodging and shelter;7° but if defendant’s 
negligence and the consequent nonappearance of the 
addressee has rendered exposure to hardship and 
the elements practically unavoidable, and defendant | 


“has had notice of the importance of the message, 


there can be recovery for injuries and losses sus- 
tained by plaintiff in attempting to reach his desti- 
nation in the best way possible.*1_ A message re-~ 


68 Am.S.R. 313. 


66. Hendershot v. Western Union 
Tel. Co., supra. 


Central Union Tel. Co. v. 
Swoveland, 42 N.E. 1035, 14 Ind.App. 
341; Duncan vy. Western Union Tel. 
Co., 58 N.W. 75, 87 Wis. 173. ° 


Recovery for mental anguish 
see infra § 317. 

U.S.—Stafford v, Western Un- 
ion Tel. Co., 73 F. 273. 


Ga.—Western Union Tel. Co. v. 
Murrow, 146 S.E. 560, 39 Ga.App. 158. 


Ind.—Western Union Tel. Co. v. 
Bryant, 46 N.E. 358, 17 Ind.App. 70. 


Miss.—Stark v. Western Union Tel. 
Co., 65 So. 279, 107 Miss. 332. 

N.C.—Johnson v. Western Union 
Tel. Cos: 97,S.B.. 157177 N.C. 31: 


Tex.—Western Union Tel. Co. v. 
Smith, 13 S.W. 169,' 76 Tex. '253; 
Western Union Tel. Co. v. Campbell, 
81 S.W. 580, 86 Tex.Civ.App. 276; 
Western Union Tel. Co. v. Ragland, 
(Civ.App.) 61 S.W. 421. 

70. Yazoo, ete. R. Co. v. Foster, 
(Miss.) 23 So. 581; Young v. West- 
ern Union Telegraph Co., 84 S.E. 45, 
168 N.C. 386; Jones v. Western Union 
Tel. Co., 55 S.E. 318, 75 S.C. 208. 


71. Western Union Telegraph: Co. 
v. Crawford, 116 P. 925, 29 Okl. 143, 35 
L.R.A.N.S. 930; Dempsey v. Western 
Union Tel. Co., 58 S.E. 9,77 S.C. 399; 
Toale v. Western Union Tel. Co., 57 
S.E. 117, 76 S.C. 248; Western Union 
Telegraph Co. v. Powell, 118 S.W. 
226, 54 Tex.Civ.App. 466; Western 
Union Tel. Co. v. Karr, 24 S.W. 302, 
5 Tex.Civ.App. 60. 


Western 


Western Union 
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questing the addressee to meet the sender puts de- 
fendant on notice that its nondelivery is likely to 
cause delay and additional expenses, and such losses 
are recoverable items of damage;*? but it gives no 
notice that the sender is extremely ill and will suf- 
fer severe physical and mental anguish from not be- 
ing met, and for the latter injuries damages are not 
recoverable.7% If the addressee might not have met 
plaintiff even had the message been duly transmit- 
ted and delivered,’* or if plairiiff receives the same 
service and assistance he would have received had 
he been met by the addressee,’® there can be no 
recovery. 


[§ 294] j. Forged Messages. Where defendant 
violates its duty by delivering a forged and fraudu- 
lent message, plaintiff is entitled to recover as dam- 
ages all losses sustained as a direct result of non- 
negligent acts done in reliance on the forged message 
as genuine.*® 


[§ 295] k. Messages Giving Notice To Stop Pay- 
ment. Where, because of negligence in transmission 
of a message directing a bank to stop payment of a 
draft, the draft is paid and charged to the sender’s 
account, his measure of damages is the amount paid, 
and so charged to his account, with interest." 
Where assignee in insolvency of a bank sends notice 
by telegraph to a branch bank of the assignment, 
but delivery of the message is negligently delayed 
so that opening of the branch bank on the next morn- 
ing is not prevented, and the local operator of de- 
fendant and others withdraw sums from the branch 
bank before the message is delivered and the bank 


72. Hildreth v. Western Union Tel. 
Co., 47 So. 820, 56 Fla. 387. 


73. Hildreth v. Western Union 
Tel. Co., supra; Western Union Tel- 
egraph Co. v. Arend, 131 S.W-..1190, 
62 Tex.Civ.App. 576. 


74. Western Union Tel. Co. V. 
Kyle, 180 S.W. 208, 120 Ark. 631; 
Western Union Tel. Co. v. Campbell, 
81 S.W. 580, 36 Tex.Civ.App. 276. 79, 


[a] Tilustration.—Where plaintiff, 
sick and contemplating return home, 


78. 
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Westérn Union Tel. Co., 39 N.W. 315, 
39 Minn. 181, 12 Am.S.R. 636, 1 L.R.A. 
143, 2 Am.Dlectr.Cas. 629. 


77. Western Union Telegraph Co. 
v. Louissell, 66 So. 839, 11 Ala.App. 
eee ee den 67 So. 1019, 191 Ala. 


Stiles v. Western Union Tel. 
Co., 15 P.) 712; 2) Ariz, 308: 


Providence-Washington 
Co. v. Western Union Telegraph Co., 
93 N.E. 134, 247 fll. 84, 30 L.R.A.N.S, 
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closed, defendant is liable to the assignee for sums 
paid out between the time the message should have 
been delivered and the time it was delivered.’ 


[§ 296] 1 Failure To Cancel Insurance Contract. 
Where a telegraph company failS to deliver a mes- 
sage from an insurer to its local agent directing 
the cancellation of a fire insurance policy which 
insurer has a right to cancel, and because of defend- 
ant’s breach the insured property is destroyed by 
fire before a cancellation is effected, insurer may 
recover as damages the amount it is compelled to 
pay insured on account of the destruction of the 
property.’® 


[§ 297] m. Sender’s Liberation from Jail Delayed. 
Where, because of delay in delivering a message 
to one who has agreed to go bail for him, the sender 
is compelled to remain in jail longer than he would 
have had the message been delivered promptly, dam- 
ages are recoverable for the increased period of de- 
tention.®° 


[§ 298] 5. Particular Items of Compensation®!— 
a. Profits. Under the general rule prohibiting the 
recovery of uncertain or speculative damages,*? 
plaintiff is prevented from recovering for the loss 
of uncertain, speculative, or eontingent profits which 
he might or might not have made;** but gains or 
profits prevented by defendant’s breach may be re- 
covered if they are ascertainable with a reasonable 
degree of certainty and are such as might naturally 
be expected to be lost on account of the breach of 
duty complained of.§4 


Ga.—Bass v. Postal Tel.-Cable Co., 
56° SiB"465,55 127 (Gas 4238) 7134 Rea. 
N.S. 489. 


Iowa.—Bennett v. Western Union 
Tel. Co., 106 N.W. 138, 129 Iowa 607; 
Pennington v. Western Union Tel, 
Co., 24 N.W. 45, 25 N.W. 838, 67 Iowa 
631, 56 Am.R. 367. 


Kan.—Western Union Tel. 
Crall, 18 P. 719, 39 Kan. 580. 

Ky.—Rich Grain Distilling Co. v. 
Western Union Tel. Co., 12 Ky.L. 986, 


Co. v. 
Ins. 


wired his son to meet him on train 
forty-four, and failed to take it, the 
telegraph company was not liable for 
physical pain resulting from not be- 
ing met by his son for nondelivery of 
the message, unless the son, had he 
received it, would have met the train 
plaintiff actually took. Western Un- 
ion Tel. Co. v. Kyle, 180 S.W. 208, 120 
Ark. 631. 


75. Western Union Tel. Co. v. Kyle, 
supra. 


76. Strause v. Western Union Tel. 
Co., 23 .Cas.No. 13,531, 8 Biss. 104; 
California Bank v. Western Union 
Tel. Co., 52 Cal. 280; McCord v. West- 
ern Union Tel: Co., 39 N.W. 315, 39 
Minn. 181, 12 Am.S.R. 636, 1 L.R.A. 
143; Mackay Telegraph-Cable Co. v. 
Erhard, (Tex.Civ.App.) 264 S.W. 570; 
Western Union Tel. Co. v. Uvalde Nat. 
Bank, (Tex.Civ.App.) 72 S.W. 232 [aff 
eee 603, 97 Tex. 219, 65 LRA. 
805]. 


{a] Tllustration.—Where defend- 
ant breaches its duty by delivering 
to plaintiff a forged message request- 
ing money which plaintiff sends in re- 
liance on the genuineness of the mes- 
sage, and this sum is converted by 
the forger, plaintiff is entitled to the 
sum so lost as damages. McCord v. 


1170, 189 Am.S.R. 314. 


80. Western Union Tel. Co. v. Gos- 
sett, 38 S.W. 536, 15 Tex.Civ.App. 52. 


81. Profits which would have been 
made on resale where plaintifé depriv- 
ed of purchase see supra § 278. 


Speculative profits lost by nondeliv- 
ery of message ordering broker to 
make purchase or short sale see infra 


§ 279 
82. See supra § 269. 


8&3. U.S.—Western Union Tel. Co. 
V.' Hall, 8 S.Ct. 577, 124 U.S. c444, 981 
L.Ed. 479; Western Union Tel. Co. v. 
Lewis, 2703 F. 832, 122 C.C.A. 150, 49 
L.R.A.N.S. 927; Cahn v. Western Un- 
ion Tel. Co., 48 F. 810, 1 C.C.A, 107. 


Ark.—Western Union Tel. Co. v. 
Fleming, 265 S.W. 360, 165 Ark. 609; 
Harris v. Western Union Tel. Co., 206 
S.W. 52, 1386 Ark. 63; James v. West- 
ern, Union ‘Tel. Co,, 112) SUWi276, 86 
Ark. 339; Western Union Tel. Co. v. 
Fellner, 22 S.W. 917, 58 Ark, 29, 41 
Am.S.R. 81, 


Colo.—Western Union Tel. Co. v. 
Graham, 1 Colo. 230, 9 Am.R. 136. 


Fla.—Hall v. Western Union Tel. 
ae ep 819, 59 Fla. 275, 27 L.R.A. 


13 Ky.L. 256. 


La.—Charlville v. Western Union 
Tel. Co., 2 La.A. (Orleans) 175. 


Md.—Western Union Tel. Co. v. N. 
Lehman & Bro., 67 A. 241, 106 Mad. 
318, 14 Ann.Cas. 736. 


Minn.—Beaupré v. Pacific, ete., Tel. 
Co., 21 Minn. 155. 


Miss.—Johnson v. Western Union 
Tel. Co., 29 So. 787, 79 Miss. 58, 89 
Am.S.R. 584. 


Mo.—Reynolds v. Western Union 
Tel. Co., 81 Mo.App. 223. 
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S.C.—Bird v. Western Union Tel. 
Co., 56 S.E. 973, 76 S.C. 345. 


Tex.—Western Union Tel. Co. v. 
Connelly, 2 Tex.A.Civ.Cas. § 113. 


Wis.—Hibbard v. Western Union 
Tel. Co., 38 Wis. 558, 14 Am.R. 776. 


84 Cal—wWestern Union Tel. Co. 
v. Commercial Pac. Cable Co., 171 P. 
SLi, Ue (Cals bigs 


Ill.—oO. H. Paddock Lumber Co. v. 
wees Union Tel. Co., 193 Ill.App. 


Sg ee ee eee 
Tor later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 299] b. Deterioration in Value of Property. 
Where personal property deteriorates in value as the 
direct and proximate result of the telegraph com- 
pany’s negligence, the recoverable measure of dam- 
ages is the extent to which the value of the property 
has decreased or depreciated.*> Thus, such damages 
may be recovered where, because of delay in deliv- 
ery of a message, a shipment of perishable property 
is delayed;®* or where there is negligence in trans- 
mitting a message ordering machinery needed to save 
perishable property from loss;*’ or where, as the 


Iowa.—McNeil v. Postal Tel.-Cable 
Co., 134 N.W. 611, 154 Iowa 241, 
L.R.A.N.S. 727, Ann.Cas.1914A 1294; 
Manville v. Western Union Tel. Co., 
37 Iowa 214, 18 Am.R. 8. 


Ky.—Western Union Tel. Co. v. Eu- 
banks, 38 S.W. 1068, 100 Ky. 591, 18 
ea 995, 66 Am.S.R, 361, 36 L.R.A. 


Mich.—McPherson v. Western Un- 
es Tel. Co., 155 N.W. 557, 189 Mich. 


Mo.—Kerns & Lorton v. Western 
Union Telegraph Co., 160 S.W. 556, 
174 Mo.App. 435; Kerns & Lorton v. 
Western Union Tel. Co., 157 S.W. 106, 
170 Mo.App. 642. 


Neb.—Western Union Tel. Co. v. 
Wilhelm, 67 N.W. 870, 48 Neb. 910. 


Or.—Fields vy. Western Union Tel. 
Co., 137 P. 200, 68 Or. 209. 


S.C.—Hays v. Western Union Tel. 
Co., 48 S.E. 608, 70 S.C. 16, 106 Am.S.R, 
M3, 67 ARCA. 481. 


Tex.—Western Union Telegraph Co. 
v. Oldsmobile Sales Co., (Civ.App.) 
250 S.W. 221; Western Union Tel. Co. 
v. Williams, (Civ.App.) 137 S.W. 148; 
Western Union Telegraph Co. v. Aust- 
let, 115 S.W. 624, 53 Tex.Civ.App. 264. 


Wis.—Stumm v. Western Union 
Telegraph Co., 122 N.W. 1032, 140 
Wis. 528. 3 


[a] Profit lost by discrimination 
of cable company against telegraph 
company.—Where a cable company’s 
exaction of discriminatory high 
charges from a telegraph company 
has caused the telegraph company to 
suffer a falling off in its cable busi- 
ness with a consequent loss of prof- 
its, the loss of such probable profits 
is a proper element of damages where 
the evidence discloses a™ reasonable 
possibility of their approximate es- 
timation. Western Union Telegraph 
Co. v. Commercial Pac. Cable Co., 171 
Pash GaLincalnb tt 


85. Western Union Tel. Co. v. Cor- 
so, 89 S.W. 212, 121 Ky. 322, 28 Ky.L. 
290; Kerns & Lorton v. Western Un- 
ion Telegraph Co., 157 S.W. 106, 170 
Mo.App. 642; Western Union Tele- 
graph Co. v. Federolf, (Tex.Civ.App.) 
145 S.W. 314; Mitchell v. Western 
Union Tel. Co., 33 S.W. 1016, 12 Tex. 
Civ.App. 262. 


86. Western Union Tel. Co. Vv. 
Simpson, 62 P. 901, 10 Kan.App. 473; 
Kerns & Lorton v. Western Union 
Telegraph Co., 157 S.W. 106, 170 Mo. 
App. 642. 


87. Western Union Telegraph_Co. 
y. Goldwire, (Tex.Civ.App.) 152 S.W. 
603. : 

88. Mitchell v. Western Union Tel. 
Co., 33 S.W. 1016, 12 Tex.Civ.App. 262. 


89. Applicability of state rules as 
to mental anguish to interstate mes- 
sages see Commerce § 103. . 

Recovery where message is for 
transmission of money see infra § 
326. 
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What law governs see supra § 261. 


$0. U.S.—Ey v. Western Union 
Telegraph & Cable Co., 298 F. 357; 
Western Union Telegraph Co. v. Hall, 
287 F. 297; Jones v. Western Union 
Telegraph Co., 233 F. 301; Western 
Union Tel. Co. v. Burriss, 179 F. 92, 
102 C.C.A. 886; Rowan yv. Western 
Union Tel. Co., 149 F. 550; Alexander 
v. Western Union Tel. Co., 126 F. 445; 
Western Union Tel. Co. v. Sklar, 126 
BH. 295, 61 C.C.A. 281; Stansell v. 
Western Union Tel. Co., 107 F. 668; 
McBride v. Sunset Tel. Co., 96 F. 81; 
Gahan vy. Western Union Tel. Co., 59 
F. 433; Western Union Tel. Co. v. 
Wood, 57 F. 471, 6 C.C.A. 432, 21 L.R. 


A. 706; Tyler v. Western Union Tel. 
Co., 54 F. 634; Crawson v. Western 
Union Tel. Co., 47 F. 544; Chase v. 


Western Union Tel. Co., 44 F. 554, 10 
L.R.A. 464, 


Ark.—Peay v. Western Union Tel. 
eae 43 S.W. 965, 64 Ark. 538, 39 L.R.A. 


Dak.—Russell v. Western Union 
Tel. Co., 19 N.W. 408, 3 Dak. 315. 


Fla.—International Ocean Tel. Co. 
v. Saunders, 14 So. 148, 32 Fla. 434, 21 
L.R.A, 810. 


Ga.—Seifert v. Western Union Tel. 
Co., 58 S.-H. 699,129 Ga. 181,:121 Am. 
S.R. 210, 11 L.R.A.N.S. 1149; Chapman 
v. Western Union Tel. Co., 15 S.E. 901, 
88 Ga. 763, 30 Am.S.R. 188, 17 L.R.A. 
430; Cole v. Western ,Union Tele- 
graph Co., 98 S.E. 407, 23 Ga.App. 479; 
Enloe v. Western Union Tel. Co., 63 
S.E. 590, 5 Ga.App. 502; Glenn v. 
Western Union Tel. Co., 58 S.E. 83, 1 
Ga.App. 821. 


Ill.— Western Union Tel. Co. v. Hal- 
tom, 71 [ll.App. 63. 


Ind.—Western Union Tel. Co. v. 
Ferguson, 60 N.E. 674, 1080, 157 Ind. 
64, 54 L.R.A. 846 [overr Reese v. 
Western Union Tel. Co., 24 N:E. 163, 
123 Ind. 294, 7 L.R.A. 583]; Western 
Union Telegraph Co. v. Myers, 141 N. 
E. 85, 80 Ind.App. 376; Western Un- 
ion Tel. Co. v. Adams, 63 N.E. 125, 28 
Ind.App. 420. Contra Western Union 
Tel. Co. v. Bryant, 46 N.E. 358, 17 Ind. 
App. 70; Western Union Tel. Co. v. 
Cain, 42 N.E. 655, 14 Ind.App. 115; 
Western Union Tel. Co. v. Cline, 35 
N.E. 564, 8 Ind.App. 364; Western 
Union Tel. Co. v. Newhouse, 33 N.E. 
800, 6 Ind.App. 422; Western Union 
Tel. Co. v. Stratemeier, 32 N.E. 871, 
6 Ind.App. 125. 


Kan.—West v. Western Union Tel. 
Co. 17 P. 807, 39) Kan. 93, 7.Am:S-R. 
530. 


Minn.—Francis v. Western Union 
Tel. Co., 59 N.W. 1078, 58 Minn. 252. 
49 Am.S.R. 507, 25 L.R.A. 406. 


Miss.—Western Union Telegraph 
Co. v. Teague, 78 So. 610, 117 Miss. 
401; Western Union Telegraph Co. v. 
Koonce, 72 So. 8938, 112 Miss. 173; 
Western Union Telegraph Co. v. 
Ragsdale, 71 So. 818, 111 Miss. 550; 
Duncan v. Western Union Tel. Co., 47 
So. 552, 93 Miss. 500; Western Un- 
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result of the telegraph company’s negligent failure 
to communicate important information to the own- 
er of the property, the latter fails to take proper 
precautions to avert a threatened danger.®§ 


[§ 300] c. Mental Anguish®*®°—(1) In General. 
As a general rule there cannot, at common law in 
most jurisdictions, be a recovery of substantial or 
compensatory damages where the only injury result- 
ing from defendant’s breach as to the transmission 
or delivery of the message is the mental pain and 
suffering of plaintiff,°° whether plaintiff be sender 


ion Tel. Co. v. Watson, 33 So. 76, 82 
Miss. 101; Western Union Tel. Co. v. 
Rogers, 9 So. 823, 68 Miss. 748, 24 Am. 
SR. 300, 13 L.R.A. 859; Ss 


Mo.—Connell v. Western Union Tel. 
Co., 22 S.W. 345, 116 Mo. 34, 38 Am.S. 
R; 575, 20 TR. AS 1722) Newmany v. 
Western Union Tel. Co., 54 Mo.App. 
434; Burnett v. Western Union Tel. 
Co., 39 Mo.App. 599. 


N.Y.—Curtin v. Western Union Tel. 
Co., 13 App.Div. 253, 42 N.Y.S. 1109, 3 
N.Y.Ann.Cas. 286. 


Ohio.—Morton v. Western Union 
Tel. Co., 41-N.E. 689, 53 OhioSt. 431, 
53 Am.S.R. 648, 32 L.R.A. 735; Kester 
v. Western Union Tel. Co., 8 OhioCir. 
Ct.-286, 4 OhioCir.Dec. 410; Kline v. 
Western Union Tel. Co., 4 OhioS.&C.P. 
224, 3 OhioN.P. 143. 


Okl.—Western Union Telegraph Co. 
v. Foy, 124 P. 305, 32 Okl. 801, 49 L. 


R.A.N.S, 343; Thomas v. Western 
Union Telegraph Co., 118 P. 370, 30 
Okl. 63; Western Union Telegraph 


Co. tvs Choteau 105. Pi) Seo eae Oils 
664, 49 L.R.A.N.S. 206, Ann.Cas.19i2D 
824; Butner v. Western Union Tel. 
Co:, 37 PB. 1087, 2’ Ok. 1234, 


Pa.—Huston v. Freemansburg Bor- 
ough, 61 A. 1022, 212 Pa. 548, 3 L.R.A. 
N.S. 49; Thomas v. Western Union 
Tel. Co., 12 Pa.Dist. 682; Kightlinger 
eee Union Tel. Co., 20 Pa.Co. 


S.C.—Lewis v. Western Union Tel. 
COs, 9509.8.) 556570 IS -Cooabe 


Va.—Connelly v. Western Union 
Tel. Co., 40 S.E. 618, 100 Va. 51, 93 
Am.S.R. 919, 56 L.R.A. 663. 


Wash.—Corcoran v. Postal Tele- 
graph-Cable Co., 142 P. 29, 80 Wash. 
570, L.R.A.1915B 552. 


W.Va.—Davis v. Western Union 
Tel. Co., 32 S.E. 1026, 46 W.Va. 48. 


Wis.—Marlatt v. Western Union 
Telegraph Co., 167 N.W. 263, 167 Wis. 
176; Summerfield v. Western Union 
Nel. Co.5257, Ni We 9%3, 80 Wissen ek 
Am SiR. Lit. 


[a] Statutory provisions.—(1) The 
common-law rule is not changed so as 
to authorize a recovery for mental 
anguish by statutory provisions mak- 
ing telegraph companies liabie for 
“all actual damages sustained.” 
Francis v. Western Union Tel. Co., 59 
N.W. 1078, 58 Minn. 252, 49 Am.S.R. 
507, 25 L.R.A. 406. (2) A statute pro- 
viding that telegraph companies shall 
be liable for ‘special damages,” and 
that “grief and mental anguish occa- 
sioned to the plaintiff by the afore- 
said negligent failures may be con- 
sidered by the jury in the determina- 
tion of the quantum of damages,” 
does not permit a recovery for mental 
anguish as an independent cause of 
action or affect the common-law rule 
in this regard. Connelly v. Western 
Union Tel. Co., 40 S.E. 618, 100 Va. 51, 
93 Am.S.R. 919, 56 L.R.A. 663. (3) 
Statutes expressly authorizing recov- 
ah for mental anguish see infra §& 
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or sendee of the message,®! although an exception 
is recognized where the mental anguish is due to will- 
ful and intentional acts;°? and compensation may 
be awarded for mental anguish when it accompanies 
some physical suffering or injury sustained by plain- 
tiff as a result of defendant’s wrongful act;°? but 


91. Western Union Tel. Co. v. 
Meyers, 141 N.E. 85, 80 Ind.App. 376. 


92. Jeffries v. Western Union Tel. 
Co., 59 S.E. 192, 2 Ga.App. 853; Dunn 
Vv. Western Union Tel. CO40 59: SE. 189, 
2 Ga.App. 845; Western ‘Union Tele- 
graph Co. v. Teague, 78 So. 610, 117 
Miss. 401; Hartzog v. Western Ufiion 
Tel. Co., (Miss.) 34 So. 361; West- 
ern Union Tel. Co. v. Rogers, 9 So. 
823, 68 Miss. 748, 24 Am.S.R. 300, 13 
L.R.A. 859. 


93. Ark.—Western Union Tel. Co. 
v. Hanley, 107 S.W. 1168, 85 Ark. 263. 


Fla.—Western Union Tel. Co. v. 
Wells, 39 So. 838, 50 Fla. 474, 111 Am. 
S.By 129), 2 L.R.A.N.S. 1072 


Ga.—Western Union Palcepach Co. 
v. Ford, 70 S.E. 65, 8 Ga.App. 514. 


Nev.—Barnes v. Western Union 
Tel. Co., 76 P. 931, 27 Nev. 438, 103 
Am.S.R. 776, 65 L.R.A. 666. 


Tenn.—Western Union Telegraph 
na v. Schade, 192 S.W. 924, 137 Tenn. 


Tex.—Western Union Tel. Co. v. 
Burgess, (Civ.App.) 56 S.W. 237; 
Western Union Tel. Co. v. Proctor, 25 
S.W. 811, 6 Tex.Civ.App. 300. 


[a] Illustration.—Where plaintiff, 
because of delay in delivering a mes- 
sage asking for a railroad ticket, is 
obliged to reach home by walking and 
stealing rides in the course of' which 
he suffers from cold and hunger as 
well as from mental anguish, recov- 
ery may be had for the mental an- 
guish. Barnes v. Western Union Tel. 
Co., 76 P. 931, 27 Nev. 438, 103 Am.S. 
R. 776, 65 L.R.A. 666. 


$4. Western Union Tel. Co. v. Mey- 
ers, 141 N.E. 85, 80 Ind.App. 376; Cor- 
coran v. Postal Telegraph-Cable Co., 
142 P. 29, 80 Wash. 570, L.R.A.1915B 
552. See also Western Union Tel. Co. 
v. Hall, 287 F. 297 (holding mere 
pecuniary loss not sufficient to au- 
thorize recovery for mental anguish 
in addition). 


95. JIowa.—Bernstein v. Western 
Union Telegraph Co., 151 N.W. 108, 
169 Iowa 115; Albrook v. Western 
Union Tel. Co., 150 N.W. 75, 169 Iowa 
412; Maley v. Western Union Tel. Co., 
130 N.W. 1086, 151 Iowa 228, 49 L.R.A. 
N.S. 327; Hurlburt v. Western Union 
Tel. Co., 98 N.W. 794, 123 Iowa 295; 
Cowan v. Western Union Tel. Co., 98 
N.W. 281, 122 Iowa 379, 101 Am.S.R. 
268, 64 L.R.A. 545; Mentzer v. West- 
ern Union Tel. Co., 62 N.W..1, 938 Iowa 
752, 57 Am.S.R. 294, 28 L.R.A. 72. 


Ky.—Western Union Tel. Co. v. 
Teague, 121 S.W. 484, 134 Ky. 601; 
Western Union Tel. Co. v. Lacer, 93 
S.W. 34, 122 Ky. 839, 29 Ky.L. 379, 121 
Am.S.R. 502, 5 L.R.A.N.S. 751; Thom- 
as v. Western Union Tel. Co., 85 S.W. 
760, 120 Ky. 194, 27 Ky.L. 569; West- 
ern Union Tel. Co. v. Mathews, 55 S. 
W. 427, 107 Ky. 668, 21 Ky.L. 1405; 
Western Union Tel. Co. v. MelIlvoy, 
55 S.W. 428, 107 Ky. 633, 21 Ky.L. 
1393; Western Union Tel, Co. v. John- 
son, 55 S.W. 427, 107 Ky. 631, 21 Ky.L. 
1391; Western Union Tel. Co. v. 
Crider, 54 S.W. 968, 107 Ky. 600, 21 
Ky.L. 1336; Western Union Tel. Co. 
v. Fisher, 54 S.W. 830, 107 Ky. 513, 21 
Ky.L. 1293; Western Union Tel. Co. 
v. Steinbergen, 54 S.W. 829, 107 Ky. 
469, 21 Ky.L. 1289; Western Union 
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tions, either by 


Tel. Co. v. Van Cleave, 54 S.W. 827, 
107 Ky. 464, 22 Ky.L. 53, 92 Am.S.R. 
366; Chapman v. Western Union Tel. 
Co., 13 S.W. 880, 90 Ky. 265, 12 Ky.L. 
265; Taliferro v. Western Union Tel. 
Co., 54 S.W. 825, 21 Ky.L. 1290. 


Nev.—Barnes v. Western Union 
Tel. Co., 76 P. 931, 27 Nev. a2, Laon 
Am.S.R. 776, 65 L.R.A. 666. 


N.C.—Gibbs v. Western Union Tel- 
egraph Co., 146 S.E. 209, 196 N.C. 516; 
Le Hue vy. Western Union Telegraph 
Co., 98 S.E. 843, 174 N.C. 332; Weeks 
v. Western Union /Tel. Co., 86 S.E. 631, 
169 N.C. 702; Smith vy. Postal Tel.- 
Cable Co., 88 S.E. 475, 167 N.C. 248; 
Hedrick v. Western Union Telegraph, 
Co., 83 S.E. 358, 167 N.C. 234; Rae- 
ford v. Western Union Tel. Co., 76 S. 
E. 532, 160 N.C. 489; Penn v. Western 
Union Telegraph Co., 75 S.E. 16, 159 
N.C. 306, 41 L.R.A.N.S. 223; Sherrill 
v. Western Union Tel. Co., 71 S.E. 330, 
155 N.C. 250; Battle v. Western Un- 
ion Tel. Co., 66 S.E. 661; 151 N.C. 629; 
Shaw v. Western Union Telegraph Co., 
66 S.E. 668, 151 N.C. 638; Cates v. 
Western Union Telegraph Co., 66.S.E. 
592, 151 N.C. 497, 24 L.R.A.N.S. 1286: 
Bailey v. Western Union Tel. Co., 63 
S.E. 1044, 150 N.C. 316; Gerock v. 
Western Union Tel. Co., 60 S.E. 637, 
147 N.C. 1; Dayvis v. Western Union 
Tel. Co., 51 S.E. 898, 189 N.C. 79; Green 
Vv. Western Union Tel. Co., 49 S. ‘B. 165, 
136 N.C. 489, 103 Am.S.R. 955, 67 L.R 
A. 985; Bryan v. Western Union Tel. 
Co., 45 ’S.E. 938, 133 N.C. 603; Meadows 
v. Western Union Tel. Co., 43 S.E. 512, 
132 N.C. 40; Darlington v. Western 
Union Tel. Co., 87 S.H, 479, 127 N.C. 
448; Kennon v. Western Union Tel. 
Co., 35 S.E. 468, 126 N.C. 232; Laudie 
v. Western Union Tel. Co., 32 S.E. 886, 
124 N.C. 528; Dowdy v. Western Union 
Tél. (Cos, 482) )\SiH 802, 1:24 sNECS B22 
Cashion v. Western Union Tel. Co., 31 
S.E. 493, 123 N.C. 267, 124 N.C. 459, 32 
S.E. 746, 45 L.R.A. 160; Lyne v. West- 
ern Union Tel. Co., 31 S.E. 350, 123 
N.C. 129; Havener v. Western Union 
Mel. :\Co.5..23 0S.).( 467 Itt NG. 540: 
Sherrill v. Western Union Tel. Co., 21 
S.E. 429, 116 N.C. 655; 28 S.B. 277, 117 
N.C. 352; Young v. Western Union 
Tel. Co., 11°S.E; 1044, 107 N.C. 370;.22 
Am.S.R. 883, 9 L.R.A. 669. 


Tenn.—Gray v. Western Union Tel. 
Co., 64 S.W. 10638, 108 Tenn. 39, 91 Am. 
S.R. 706, 56 L.R.A. 301; Western Un- 
ion Tel. Co. v. Frith, 58 S.W. 118, 105 
Tenn. 167; Western Union Tel. Co. v. 
Robinson, 87 S.W. 545, 97 Tenn. 688, 
384 L.R.A. 481; Western Union Tel. 
Co. v. Mellon, 33 S.W. 725, 96 Tenn. 
66; Wadsworth v. Western Union Tel, 
CUES Bs S.W. 574, 86 Tenn, 695, 6 Am.S. 


Tex.—Western Union Telegraph Co. 
v. Brooks, 279 S.W. 448, 115 Tex. 168 
[aff (Civ. App.) 221 S.W. 1022]; West- 
ern Union Telegraph Co. v. Johnson, 
226 S.W. 671, 111 Tex. 1 [den error 
218 S.W. 7811; Western Union Tel. 
Co. v. Bailey, 196 S.W. 516, 108 Tex. 
427 [refusing error, 184 S.w. 519]; 
Western Union Tel. Co. v. Linn, 26 S. 
WwW. 490, 87 Tex. 7, 47 Am.S.R. 58; 
Western Union Tel. Co. v.. Erwin, 19 
S.W. 1002; Western Union Tel. Co. v. 
Beringer, 19 S.W. 3386, 84 Tex. 38: 
Western Union Tel. Co. v. Nations, 18 
S.W. 709, 82 Tex. 539, 27 Am.S.R. 914; 
Western Union Tel. Co. v. Rosentre- 
ter, 16 S.W. 25, 80 Tex. 406; Western 
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the mere fact that the sender of the message has 
been pecuniarily injured to the extent of the price 
of transmission does not authorize recovery for men- 
tal suffering also.°4 
become established in a great number of jurisdic- 


At present, however, it has 


decision®® or has been established 


Union Tel. Co. v. Simpson, 11 S.W. 
385, 73 Tex. 422; Western Union Tel. 
Co. v. Broesche, 10 S.W. 734, 72 Tex. 
654, 18 Am.S.R. 843; Western Union 
Tel. Co. v. Brown, 10 S.W. 323, 71 Tex. 
723, 2 L.R.A. 766; Western Union Tel. 
Go; ‘v. Cooper, 9 S.W. 598, 71 Tex. 507, 
10 Am.S.R. 772, 1 L.R.A. 728; Loper 
v. Western Union Tel. Co., 8 Siw. 600, 
70 Tex. 689; Stuart v. Western Union 
Tel. Co., 18 S.W. 351, 66 Tex. 580, 59 
Am.R. 623; So Relle v. Western Un- 
ion Tel. Co., 55 Tex. 308, 40 Am.R. 805; 
Western Union Telegraph COs 
Gauntt, (Civ.-App.) 28 S.W.(2d) 207; 
Parish v. Western Union Telegraph 
Co., (Civ.App.) 8 S.W.(2d) 544; West- 
ern Union Telegraph Co. v. Hicks, 
(Civ.App.) 253 S.W. 565 [rev on other 
grounds (Commn.App.) 265° S.W. 
381]; Western Union Telegraph Co. 
v. Fulton, (Civ.App.) 211 S.W. 285; 
Western Union Telegraph Co. v. Fin- 
frock, (Civ.App.) 191 S.W. 181; South- 
western Telegraph & Telephone Co. 
v. Andrews, (Civ.App.) 169 S.W. 218; 
Western Union Telegraph Co. v. 
White, (Civ.App.) 162 S.W. 905; West- 
ern Union Telegraph Co. v. Richards, 
(Civ.App.) 158 S.W. 1187; Western 
Union Telegraph Co. v. Olivarri, (Civ. 
App.) 126 S.W. 688 [aff 135 S.W. 1158, 
104 Tex. 203]; Western Union Tele- 
graph Co. v. Rich, 126 S.W. 686, 59 
Tex.Civ.App. 395; ‘Western Union 
Telegraph Co. v. Olivarri, 110 S.W. 
930, 51 Tex.Civ.App. 145; Western 
Union Tel. Co. v. Seffel, 71 S.W. 616, 
31 Tex.Civ.App. 134; Roach v. Jones, 
44° SW. 677, 18 ‘Tex:Civ.App. 231; 
Western Union Tel. Co. v. Warren, 
(Civ.App.) 36 S.W. 314; Western Un- 
ion Tel. Co. v. Smith, (Civ.App.) 33 
S.W. 742; Western Union Tel. Co. v. 
O’Keefe, (Civ.App.) 29 S.W. 1137; 
Western Union Tel. Co. v. Kinsley, 28 
S.W. 831, 8 Tex.Civ.App. 527; West- 
ern Union Tel. Co. v. May, 27 S.W. 
760, 8 Tex.Civ.App. 176; Western Un- 
ion Tel. Co. v. Neel, (Civ.App.) 25 S. 
W. 661; Western Union Tel. Co. v. 
Jobe, 25 S.W. 168, 10386, 6 Tex.Civ.App. 
403; Western Union Tel. Co. v. Car- 
ter, 21-S.W. 688, 2 Tex.Civ.App. 624. 
But see Gulf, ete., R. Co. v. Levy, 59 
Tex. 5638, 46 Am.R. 278 [overr So 
Relle v. Western Union Tel. Co., 55 
Tex. 308, 40 Am.R. 805, and in effect 
overr Stuart v. Western Union Tel. 
Oe eee S.W. 351, 66 Tex. 580, 59 Am. 


[a] Administration of doctrine to 
be carefully guarded.—‘‘While the 
principle (which allows recovery for 
mental anguish) has been firmly es- 
tablished by this. court, - . the 
courts should be careful to see that it 
is justly administered and is not 
made the pretense for the redress of 
fictitious or fanciful wrongs, as the 
genuine anguish may be so easily 
simulated, and its existence is so dif- 
ficult for the defendant to disprove. 
The defendants are entitled, there- 
fore, to be protected against false 
claims and excessive damages by a 
firm and intelligent exercise of the 
supervisory power of the trial judge.” 
Smith vy. Postal Tee ti rye Co., 
83 S.E. 475, 479, 167 N.C. 


[b] Civil law of ge athaas allows 
recovery for mental anguish alone. 
Jones v. Western Union Tel. Co., 19 
F.(2d) 650; Graham yv. Western Un- 
ion Tel. Co., 34 So. 91, 109 La. 1069; 
Western Union Tel, Co. v. Robertson, 
69 So. 680, 109 Miss. 775. 
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135 S.W. 909, 98 Ark. 347; 


by statute,°* that, within certain limitations,®? there 
can be recovery for mental anguish alone where such 
injury is the proximate and natural result of defend- 


ant’s breach. In some states there 


for mental anguish when there is also a right to 
recover for something else,®® such as the price paid 
for transmission®® or an overcharge,! but not oth- 


erwise.” 


[§ 301] (2) Limitations and Applications of Doc- 
trine—(a) In General—aa. Limitations as to Nature 
In the jurisdictions where it is 
recognized, the mental anguish doctrine is almost 


or Type of Case. 


universally applied in eases where 
lates to sickness or death.? Some 


[ec] Federal courts (1) sitting in 
these jurisdictions have refused to 
follow the decisions of the state 
courts on this question. Western Un- 
ion Tel. Co. v. Sklar, 126 F. 295, 61 C. 
C.A. 281. (2) If, however, the right 
to recover for mental anguish is giv- 
en by the state court’s construction 
of the statutory and local law of the 
state as distinguished from the com- 
mon law, the federal court will con- 
sider itself bound by the state court’s 
construction as to cases arising with- 
in the state. Jones v. Western Union 
Telegraph Co., 18 F.(2d) 650. 


96. Ark.—Western Union Tel. Co. 
Vie LOMS = Lai S.W.7509.99 rArk, 11? 
Western Union Tel. Co. v. McMullin, 
Western 
Union Tel. Co. v. Hanley, 107 S.W. 
1168, 85 Ark. 263; Western Union Tel. 
Co. v. Shenep, 104 S.W. 154, 83 Ark. 
476, 12 L.R.A.N.S. 886, 119 Am.S.R. 
145; Western Union Tel. Co. v. Hol- 
lingsworth, 102 S.W. 681, 83 Ark. 39, 
11 L.R.A.N.S. 497, 119 Am.S.R. 105, 13 
Ann.Cas. 397. 


Fla.—Western Union Telegraph Co. 
v. Redding, 129 So. 7438, 72 A.L.R. 
1192; Western Union Telégraph Co. 
v. Taylor, 114 So. 529, 94 Fla. 841; 
Western Union Telegraph Co. v. Tay- 
lor, 100 So. 163, 87 Fla. 398. 


Okl.—Western Union Telegraph Co. 
v. Slife, 251 P. 48, 120 Okl. 285; West- 
ern Union Telegraph Co. v. Hankins, 
230 P. 857, 104 Okl. 111. 


S.C.—Melvin v. Western Union 
Telegraph Co., 138 S.HE. 673, 140 S.C. 
244; Bush v. Western Union Tel. Co., 
76 S.E. 197, 93 S.C. 176; Graham v. 
Western Union Telegraph Co., 76 S. 
EB. 200, 98 S.C. 173; Cameron v. West- 
ern Union Tel. Co., 74 S.E. 929, 90S. 
Cc. 503; Brown v. Western Union Tele- 
graph Co., 67 S.E. 146, 85 S.C. 495, 137 
Am.S.R. 914; Simmons v. Western 
Union Tel. Co., 41 S.E. 521, 63 S.C. 
425, 57 L.R.A. 607. See Fail v. West- 
ern Union Tel. Co., 60 S.E. 697, 61 S. 
E. 258, 80 S.C. 207 (holding that the 
statute authorizing recovery for men- 
tal anguish against a telegraph com- 
pany does not authorize such_ re- 
covery against an agent who is joined 
as defendant). 


Wis.—Nitka v. Western Union Tel. 
Co., 135 N.W. 492, 149 Wis. 106, 49 
L.R.A.N.S. 337, Ann.Cas.1913C 863. 


[a] Constitutionality of statutes. 
—(1) It has been held that a state 
statute expressly providing that all 
telegraph companies doing business 
within the state ‘shall be liable in 
damages for mental anguish or suf- 
fering even in the absence of bodily 
injury for negligence in_ receiv- 
ing, transmitting or delivering mes- 
sages” is not in violation of either the 
state or federal constitution. Mel- 
vin v. Western Union Tel. Co., 138 S. 
E. 673, 140 S.C. 244; Simmons v. 
Western Union Tel. Co., 41 S.H. 521, 
620 SiGe 4250 57 LaR AL "607. —3(2)/ Et 
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can be recovery 


the message re- 
cases have said 


seems, however, that stich a statute 
would be unconstitutional if it ex- 
tended the doctrine so as to allow a 
recovery for mental anguish for mere 
business disappointments, as in.such 
cases there would be no _ sufficient 
ground for making a distinction be- 
tween telegraph companies and com- 
mon carriers or other agencies for the 
transmission of money or goods. 
Capers v. Western. Union Tel. Co., 50 
Be OSde tk Teves 129. 


Validity of state statute allowing 
recovery for mental anguish as ap- 
plied to interstate messages see Com- 
merce § 103 notes 35, 38, 49, 50. 


97. See infra §§ 301-318. 


98. Western Union Tel. Co. v. 
Thomas, 96 So. 873, 209 Ala. 657; 
Western Union Telegraph Co. v. 
Hicks, 72 So. 356, 197 Ala. 81; Mid- 
dleton vy. Western Union Telegraph 
Co., 62 So. 744, 183 Ala. 213, 49 L.R. 
A.N.S. 305; Western Union Telegraph 
Co. v. North, 58 So. 299, 177 Ala. 319; 
Lay v. Postal Tel. Cable Co., 54 So. 
529,171 Ala. 172; Western Union Tel. 
Co. v. Fuel, 51) So..571, 165. Ala. 391; 
Western Union Telegraph Co. v. 
Saunders, 51 So. 176, 164 Ala. 234, 137 
Am.S.R. 35; Western Union Tel. Co. 
v. Hill, 50 So. 248, 163 Ala. 18, 23 L. 
R.A.N.S. 648, 19 Ann.Cas. 1058; West- 
ern Union Telegraph Co. v. Benson, 
48 So. 712, 159 Ala. 254;, Postal Tel.- 
Cable Co. v. Beal, 48 So. 676, 159 Ala. 
249; Western Union Tel. Co. v. 
Northcutt, 48 So. 553, 158 Ala. 539, 
132 Am.S.R. 38; Western Union Tel. 
Co. v. Crumpton, 36 So, 517, 188 Ala. 
632; Western Union Tel. Co. v. Crock- 
er, 338 So. 45, 135 Ala. 492, 59 L.R.A. 
398; Western Union Tel. Co. v. Mc- 
Nair, 23 So. 801, 120 Ala. 99; Western 
Union Tel. Co. v. Adair, 22 So. 73, 
115 Ala. '441; Western Union Tel. Co. 
v. Cunningham, 14 So. 579, 99 Ala. 
314; Western Union Tel. Co. v. Wil- 
son, 9 So. 414, 98 Ala. 32, 30 Am.S.R. 
23; Western Union Tel. Co. v. Hender- 
son, 7 So. 419, 89 Ala. 510, 18 Am.S.R. 
148; Western Union Tel. Co. v. Ben- 
nett, 57 So. 87, 3 Ala.App. 275. 


99. Jordan v. Western Union Tele- 
graph Co., 72 So. 339, 197 Ala. 28; 
Western Union Telegraph Co. v. Ap- 
pleton, 67 So. 412, 190 Ala. 283; West- 
ern Union Telegraph Co. v. Burns, 51 
So. 373, 164 Ala. 252; Western Union 
Telegraph Co. v. Young, 133 S.W. 512, 
63 Tex.Civ.App. 300. 


1. Western Union Telegraph Co. 
v. Jackson, 50 So. 316, 163 Ala. 9. 


2. Jordan v. Western Union Tele- 
graph Co., 72 So. 339, 197 Ala. 281; 
Western Union Telegraph Co. v. 
Wright, 53 So. 95, 169 Ala. 104; West- 
ern Union Tel. Co. v. Rowell, 45 So. 
73,153 Ala. 295; Blount v. Western 
Union Tel. Co., 27 So. 779, 126 Ala. 
105; McLendon vy. Western Union 
Telegraph Co., 73 So. 120, 15 Ala. App. 
230. 
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that the doctrine should be limited to eases of this 
class,* and then only where there is a close family 
relationship between the parties;> but other eases 
have held that the doctrine is not limited to cases 
relating to sickness or death,® and some go so far 
as to state that the doctrine extends to all eases 
where mental suffering proximately results and 
might reasonably be anticipated.” 
stated that the application of the doctrine is limit- 
ed to transactions of a personal and social nature, 
as distinguished from business transactions;® and 
recovery for mental anguish has often been denied 
where the message not delivered or delayed relates 
to a mere business transaction.® According to some 


It is frequently 


3. See infra § 308. 


4. Western Union Tel. Co. v. 
Sledge, 45 So. 59, 153 Ala. 291; West- 
ern Union Tel. Co. v. Westmoreland, 
44 So. 382, 151 Ala. 319; Western Un- 
ion Tel. Co. v. McCaul, 90 S.W. 856, 
115 Tenn. 99. 


[a] Thus it has been stated that 
mental anguish may be recovered for 
being deprived of the privilege of at- 
tending the bedside of a near rela- 
tive during his last hours, or of super- 
intending the preparations for his in- 
terment or of being present at the 
burial, but in no other cases. West- 
ern Union Tel. Co. v. McCaul, 90 S.W. 
856, 115 Tenn. 99. 


5. See infra § 309. 


6. Ark. Western Union Tel. Co. v- 
Flannagan, 167 S.W. 701, 113 Ark, 9; 
Western Union Tel. Co. v. Hanley, 
107 S.W. 1168, 85 Ark. 263. 


Ky.—Thurman v. Western Union 
Tel.“ Co:2 105) Saw. 155,722 rkyn Se oe 
Ky.L. 26, 14 L.R.A.N.S. 499; Postal 
Tel. Cable Co. v. Terrell, 100 S.W. 
292, 124 Ky. 822, 30 Ky.L. 1023, 14 L. 
R.A.N.S. 927. 


N.C.—Dayvis v. Western Union Tel. 
Co., 51 S.E. 898, 139 N.C. 79; Green 
v. Western Union Tel. Co., 49 S.E. 
165, 136 N.C. 489, 103 Am.S.R. 955, 67 
L.R.A. 985. 


$.C.—Hamilton v. Western Union 
CeleereEy Co.) 80! TS. En 70650) 96nostes 


Tex.—Western Union Tel. Co. v. 
Burgess, (Civ.App.) 56 S.W. 237. 


7 Maley v. Western Union Tel. 
Co., 1380 N.W. 1086, 151 Iowa 228, 49 
L.R.A.N.S. 327; Thurman v. West- 
ern Union Tel. Co., 105 S.W. 155, 127 
Ky. 137, 32 Ky.L. 26, 14 L.R-ACNS. 
499; Postal Tel. Cable Co. v. Terrell, 
100 S.W. 292, 124 Ky. 822, 30 Ky.L. 
1023, 14 L.R.A.N.S. 927. 


8. Western Union Tel. Co. v. Shen- 
ep, 104 S.W. 154, 83 Ark. 476, 12 L.R. 
A.N.S. 886, 119 Am.S.R. 145; Robin- 
son v. Western Union Tel. Co., 68 S.W. 
656, 25 Ky.L. 452, 57 L.R.A. 611; Todd 
v. Western Union Tel. Co., 58 S.E. 433, 
77 S.C. 522; Capers v. Western Union 
Tel. 'Co.; 50: S3E.53.%,7 TIES C229, 


9. Western Union Tel. Co. v. Shen- 
ep, 104 S.W. 154, 88 Ark. 476, 12 L.R. 
A.N.S. 886, 119 Am.S.R. 145; West- 
ern Union Tel. Co. v. Melvin, 194 S.W. 
563, 175 Ky. 480; Gooch v. Western 
Union Tel. Co., 90 S.W. 587, 28 Ky.L. 
828; Robinson v. Western Union Tel. 
Co., 68 S.W. 656, 24 Ky.L. 452, 57 L. 
R.A. 611; Todd v. Western Union Tel. 
Cox 58 S.E. 4838) 77 SC. 5225 Cason 
v. Western Union Tel. Co., 57 S.E. 722, 
77 S.C. 157; Capers v. Western Union 
Tele.Cos —60: S.B. 53%) TL sS.C,0. 29% se 
Voegler v. Western Union Tel. Co., 
30 S.W. 1107, 10 Tex.Civ.App. 229; 
Ricketts v. Western Union Tel. Co., 
380 S.W. 1105, 10 Tex.Civ.App. 226; 
Western Union Tel. Co. v. Gidcumb- 
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authority, recovery can be had for mental anguish 
only where it is accompanied with a breach of ¢on- | 
tract;1° so, if plaintiff is neither sender, sendee, 
nor beneficiary of the message, but is merely a per- 
son to whom a message informing of the death of 
a brother is wrongly delivered so that plaintiff thinks 
his brother its dead instead of the brother of the 
person for whom the message was actually intended, 
plaintiff cannot recover for the mental anguish 
caused by thinking his brother was dead.11 


[§ 302] bb. General Principles as to Proximity 
and Contemplation—(aa) Proximity. In accordance 
with the general rule,'? there can be no recovery for 
mental anguish which is not proximately caused by 
the negligence or default of defendant.*® 
anguish which is due not to the negligence of de- 
fendant, but solely to the illness or death of a rel- 
ative is not a recoverable item of damage.'4 Where 
defendant’s negligent delay has prevented plaintiff 


(Tex.Civ.App.) 28 S.W. 699. 


§ Money transfer messages see infra 
326. 


10. Gardner v. Cumberland Tele- 
phone Co., 268 S.W. 1108, 207 Ky. 249. 


11. Gardner v. Cumberland Tele- 
phone Co., supra. 


12. See supra § 264. 


13. U.S.—Hunter v. Western Un- 
ion Tel. Co., 2 F.(2d) 266 [aff 10 F. 
(2d) 1023]. 


Ala.—Western Union Tel. Co. v; Ry- 
an, 90 So. 793, 206 Ala. 511; Western 
Union Tel. Co. v. Wright, 53 So. 95, 
169 Ala. 104; Western Union Tel. Co. 
v. Northeutt, 48 So. 553, 158 Ala. 539, 
132 Am.S.R. 38; Western Union Tel. 
Co. v. Leland, 47 So. 62, 156 Ala. 334. 


Ark.—Western Union Telegraph Co. 
v. Mulkey, 176 S.W. 120, 118 Ark. 201; 


Tharpe v. Western Union Tel. Co., 
127 S.W. 730, 94 Ark. 530. 
Ind.—Western Union Tel. Co. v. 


Briscoe, 47 N.E. 473, 18 Ind.App. 22. 


Ry.—Thurman v. Western Union 
Tel. Co., 105 S.W. 157, 32 Ky.L. 31. 


Miss.—Postal Telegraph-Cable Co. 
v. Kennedy, 81 So. 644, 120 Miss. 332. 


N.C.—Mullinax v. Western Union 
Telegraph Co., 72 S.E. 583, 156 N.C. 
541; Barnes v. Postal Telegraph-Ca- 
ble: .Co.), | 72° SE... 28," 156 SN.C. 150; 
Cranford v. Western Union Tel. Co., 
50 S.B. 585, 138 N.C. 162; Higdon v. 
Western Union Tel. Co., 44 S.H. 558, 
P2N-C. (726. 


S.c.—Hart v. Western Union Tel. 
Co., 89 S.E. 387, 104.S.C. 475; Sulli- 
van v. Western Union Telegraph Co., 
82 S.B. 10138, 99 S.C. 1381; Harrelson 
v. Western Union Tel. Co., 72 S.E. 
882, 90 S.C. 1382; Lewis v. Western 
Union Telegraph Co., 65 S.E. 941, 84S. 
Cc. 54; Mitchiner v. Western Union 
Tolle ©o.,55) 9... .222;' 75 S.C. 182; 
Smith v. Western Union Tel. Co., 51 8. 
BE, 537, 72 S.C. 116; Arial v. Western 
Union Tel. Co., 50 S.E. 6, 70 S.C. 418. 


Tex.—Landry v. Western Union 
Mel Oot lls ASOWe 105.9102) Dex, 67 
[rev (Civ.App.) 108 S.W. 461]; West- 


ern Union Tel. Co. v. Linn; 26 S.W. 
490, 87 Tex. 7, 47 Am.S.R. 58; West- 
ern Union Tel. Co. v. Taylor, (Civ. 
App.) 81 S.W. 69; Gaddis v. Western 
Union: DelsiCo.,, 77 .S.W.. 37, 33: Tex, 
Civ.App. 391; Western Union Tel. Co. 
vy. Hendricks, 63 S.W. 341, 26 Tex.Civ. 
App. 366. 
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from having the aid and consolation of a near rela- 
tive at a time of sickness or death in the family, 
plaintiff can recover for the anguish suffered because 
of lack of the aid and consolation only from the time 
the relative would have arrived had defendant duly 
performed up to the time the relative actually did 
arrive, if that is shorter than the period in which 
he could have arrived after receiving the delayed 
Defendant’s negligent nondelivery or 
delay of a message relating to the sickness or death 


of a relative is not the proximate cause of plaintift’s 


Mental 


14. Hunter v. Western Union Tel- 
egraph Co., 2 F.(2d) 266 [aff 10 F.(2d) 
1023]; Western Union Tel. Co. v. 
Benson, 48 So. 712, 159 Ala. 254; Han- 
cock v. Western Union Tel. Co., 49 S. 
BE. 952, 1387 N.C. 497, 69 L-R.A. 403; 
Hunter v. Western Union Tel. Co., 47 
S-E..745, 135 N.C. 458; So Relle v. 
Western Union Tel. Co., 55 Tex. 308, 
40 Am.R. 805; Western Union Tele- 
graph Co. v. Gauntt, (Tex.Civ.Anp.) 
28 S.W.(2d) 207; Western Union Tel- 
egranh Co. v, Barrett, 118 S.W. 1089, 
55 Tex.Civ.App. 323; Western Union 
Tel. Co. v. Steele, (Tex.Civ.App.) 110 
S.W. 546; Western Union Tel. Co. v. 
Bowles, (Tex.Civ.App.) 76 S.W. 456; 
Western Union Tel. Co. v. Smith, 
(Tex.Civ.App.) 30 S.W. 937 [rev on 
other grounds 28 S.W. 931, 30 S.W. 
549, 88 Tex. 9]; Western Union Tel. 
Co. v. Wingate, 25 S.W. 439, 6 Tex. 
Civ.App. 394; Western Union Tel. Co. 
v. Stephens, 21 S.W. 148, 2 Tex.Civ. 
App. 129. 


15. Western Union Telegraph Co. 
v. West, 51 So. 740, 165 Ala. 399; 
Western Union Telegraph Co. v. 
Northcutt, 48 So. 5538, 158 Ala. 539, 
132 Am.S.R. 38. P 


16. Ala.—Western Union  Tele- 
graph Co. v. Wright, 53 So. 95, 169 
Ala. 104; Western Union Telegraph 
Se v. Hawkins, 70 So. 12, 14 Ala.App. 


Ark.—Western Union Telegraph 
Co. Vv. Baltzy 299- SW. 397.) L7> Ark, 
167; Tharpe v. Western Union Tele- 
graph Co., 127 S.W. 730, 94 Ark. 5380. 


Ky.—Howard v. Western Union Tel. 
Co., 84 S.W. 764, 86 S.W. 982, 119 Ky. 
625, 27 Ky.L: 244, 858, 7 Ann.Cas. 
1065; Taliferro v. Western Union 
Tel. Co., 54 S.W. 825, 21 Ky.L. 1290. 


N.C.—Kivett v. Western Union Tel- 
egraph Co., 72 S.E. 388, 156 N.C. 296; 
Barnes v. Postal Tel.-Cable Co., 72 S. 
W718; V56 N.C. 9150: 


8.C.—Hart v. Western Union Tel. 
Co., 89 S.-H. 387, 104 S.C. 475; Harrel- 
son v. Western Union Telegraph Co., 
72: S.B. 882, 90 S.C. 2382; Smith v: 
Western Union Tel. Co., 51 S.E. 537, 
(27S. CoiLeG. 


Tenn.—Cumberland Tel. Co. v. 
Brown, 55 S.W. 155, 104 Tenn. 56, 78 
Am.S.R. 906, 50 L.R.A. 277, 


Tex.—Western Union Tel. Co. v. 
Motley, 27 S.W. 52, 87 Tex. 38; West- 
ern Union Tel. Co. v. Linn. 26 S.w. 


mental anguish resulting from not being present at 
the sick bed or funeral unless plaintiff could and 
would have reached there in time had defendant 
duly performed;?* but if it appears upon the face 
of the telegram that the addressee could probably 
have reached the funeral had it been promptly de- 
livered, the thought of being deprived of this priv- 
ilege may produce mental anguish for which there 
may be recovery despite the fact that the addressee 


490, 87 Tex. 7, 47 Am.S.R. 58; West- 
ern Union Telegraph Co. v. Young, 
130. S.W. 25%, 61 Tex.Civ.App: 2325 
Sabine Valley Tel. Co. v. Oliver, 102 
S.W. 925, 46 Tex.Civ.App. 428; West- 
ern Union Tel. Co. v. Ford, 90 S.W. 
677, 40 Tex.Civ.App. 474; Western 
Union Tel. Co. v. Adams, (Civ.App.) 
80 S.W. 93; Western Union Tel. Co. 
v. Newnum, (Civ.App.) 78 S.W. 700; 
Western Union Tel. Co. v. Hendricks, 


63 S.W. 341, 26 Tex.Civ.App. 366; 
Western Union Tel. Co. v. Johnson, 
41 S.W. 367, 16 Tex.Civ.App. 546; 


Western Union Tel. Co. v. Stone, (Civ. 
App.) 27 S.W. 144. 


[a] Presumptions and burden of 
proof.—(1) Plaintiff must affirmative- 
ly show that defendant’s default was 
the proximate cause. Western Union 
Tel. Co. v.. Baltz.- 299 SowWe.37, 382; 
175 Ark. 167 (‘There can be no re- 
covery against the company for negli- 
gence in handling a message pertain- 
ing to last illness and death, unless 
the plaintiff proves that he could, and 
would, have attended the death bed 
or funeral if the message had been 
duly delivered; and that he was there- 
fore deprived of such right and priv- 
ilege by the negligence of the com- 
pany in handling the message’’); 
Cumberland Tel. Co. v. Brown, 55 S. 
W. 155, 104 Tenn. 56, 78 Am.S.R. 906, 
50 L.R.A. 277; Western Union Tel. Co. 
v. Bell, 92 S.W. 1036, 42 Tex.Civ.App. 
462; Western Union Tel. Co. v. Adams, 
(Tex.Civ.App.) 80 S.-W. 93. (2) It 
cannot be presumed from the relation- 
ship between the parties, even in the 
case of parent and child, that plain- 
tiff would have gone, since regardless 
of his inclinations circumstances 
might have prevented his doing so. 
Western Union Tel. Co. v. Adams, 
supra. See Western Union Tel. Co. 
v. Ridenour, 80 S.W. 1030, 35 Tex.Civ. 
App. 574 (where evidence was held 
sufficient to show that plaintiff would 
have gone to the funeral). But see 
Sutton v. Western Union Tel. Co., 110 
S.W. 874, 129 Ky. 166, 38 Ky.L. 577 
(apparently to the contrary). 


{b] Inability to reach bedside b 
train.—If it is shown that the ate 
dressee by walking all night could 
have reached the bedside before death 
had defendant duly performed, there 
may be recovery although it is shown 
that the addressee could not have 
reached the bedside in time by train 
even had defendant duly performed. 
Battle vy. Western Union Tel. Co., 66 
S.E. 661, 151 N.C. 629. ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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could not have actually reached the funeral in time 
even had defendant duly performed.!? The fact 
that a funeral could not have been reached at the 
time it was actually held, even had defendant duly 
performed, will not preclude recovery if it is shown 
that. had defendant duly performed, the funeral 
could and would have been postponed until plain- 
tiff’s arrival,!® but if the funcral could not have been 
postponed, there can be no recovery.1® Where the 
sender of a message claims damages for mental an- 
guish for deprivation of aid and consolation of the 
sendee because of the telegraph company’s negligent 
failure to inform him of inability to deliver a mes- 
sage, he must show that, had he been so informed, 
he could have communicated with the sendee by 
other means and have thus secured his presence.?° 
Failure to deliver a message inquiring as to the 
condition of a sick relative does not justify a re- 
covery for mental anguish where the reply, if the 
message had been delivered, would have been that 
the condition of the relative was no better,?! or 
where there is no certainty that an answer would 
be sent, or, if sent, that it would have reached plain- 
tiit.*? 


Intervening causes. If, despite defendant’s neg- 


17. Hughes v. Western Union Tel. 
Co.; 52 S.E. 107, 72 S.C. 516. 


18. Western Union Telegraph Co. 
v. Blake, 169 S.W. 240, 113 Ark. 545, 
Ann.Cas.1916C 521; Western Union [a] 
Telegraph Co. y. Griffin, 122 S.W. 489, 
92 Ark. 219; Western Union Tel. Co. 


23. Higdon v. 


TELEGRAPHS AND TELEPHONES 


22. ‘Taliferro v. 
Tel. Co., 54 S.W. 825, 21 Ky.L. 1290. 


Western Union Tel. 
Co., 44 S.E. 558, 132 N.C. 726. 


Tilustration.—Where a death 
message is delayed and delivered too 
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ligent delay, plaintiff could still avail himself of the 
same means of getting to the bedside or funeral that 
would have been available to him had defendant 
duly performed, but he fails to do so because of 
erroneous information that the train which he might 
have taken has already gone,?? or because of ina- 
bility to place children in the care of a neighbor,?* 
or because of the sudden sickness of his wife,2® or 
if plaintiff catches the earliest train but fails to 
arrive in time because the train is late,2® or he vol- 
untarily stops off at an intermediate point,?7 de- 
fendant’s negligence is not the proximate cause and 
there can be no recovery. 


[§ 303] (bb) Contemplation of Parties.28 In ac- 
cordance with the general rule that special damages 
are not recoverable unless they can reasonably be 
said to have been within the contemplation of the 
parties,”® it is generally held that there ean be no 
recovery for mental anguish unless defendant has 
notice from the terms of the message, or otherwise, 
of plaintiff’s connection with, or interest in, the 
subject matter,®° and that mental anguish will prob- 
ably result from a failure properly to deliver or 
transmit the message.?! This limitation is not dis- 
pensed with by statutes adopting the mental anguish 


Western Union|al and recovery can be had for the 


resulting mental anguish. Sutton v. 
Western Union Tel. Co., 110 S.W. 874, 
129 Ky. 166, 338 Ky.L. 577. 


27. Western Union Tel. Co. v. 
Birchfield, 88 S.W. 635, 14 Tex.Civ. 
App. 664. 


ee a ee ee ee 


v. Caldwell, 102 S.W. 840, 126 Ky. 42, 
31 Ky.L. 497, 12 L.R.A.N.S. 748; West- 
ern Union Telegraph Co. v. Jenkins, 
194 S.W. 131, 108 Tex. 374; Western 
Union Telegraph Co. v. Tucker, 194 
S.W. 130, 108 Tex. 371; Western Un- 
ion Tel. Co. v. Swearingin, 78 S.W. 
491, 97 Tex. 293, 104 Am.S.R. 876: 
Johnston y. Western Union Telegraph 
Co., (Tex.Civ.App.) 167 S.W. 272 [aff 
(Commn.App.) 210 S.W. 516]; West- 
ern Union Tel. Co. v. Simmons, (Tex. 
Civ.App.) 93 S.W. 686; Western Un- 
ion Tel. Co. v. Chambers, 77 S.W. 273, 
34 Tex.Civ.App. 17; Western Union 
Tel. Co. v. Norris, 60 S.W. 982, 25 Tex. 
Civ.App. 43; Western Union Tel. Co. 
v. Vanway, (Tex.Civ.App.) 54 S.W. 
414. See also Western Union Tele- 
graph Co. v. Griffis, (Tex.Civ. App.) 
187. S.W. 348 (holding. that, if the 
message merely notifies of the death 
and does not request the addressee to 
come, and the addressee could not 
have reached the place of interment 
in time for the funeral even had the 
message been promptly delivered, the 
damage for missing the funeral is too 
remote to be recoverable, although it 
is shown that, had the message been 
promptly delivered, the addressee 
would have wired and the funeral 
would have been postponed, for in 
such a case the message gives no no- 
tice of the possibility of _postpone- 
ment). Contra Western Union Tel. 
Co. v. Motley, 27 S.W. 52, 87 Tex. 38; 
Western Union Tel. Co. v. Linn, 26 
S.w. 490, 87 Tex. 7, 47 Am.S.R._58; 
Western Union Tel. Co. v. Stone, (Tex. 
Civ.App.) 27 S.W. 144. 


19. Western Union Telegraph Co. 
vy. White, (Tex.Civ.App.) 149 S.W. 
790. 

20. Western Union Telegraph Co. 
v. Ryan, 90 So. 793, 206 Ala. 511. 


21. Western Union Tel. Co. v. Bar- 
rett, 118 S.W. 1089, 55 Tex.Civ.App. 
3 
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late for the sendee to catch a train 
to reach his mother’s funeral if the 
train is on time, and upon inquiry the 
sendee is told that the train is on 
time when in fact it was sufficiently 
late for the sendee to have caught it 
and reached his mother’s funeral, the 
proximate cause of missing the funer- 
al is not the negligence of the tele- 
graph company, hut the erroneous in- 
formation of the third person that the 
train was on time, and no recovery 
can be had from telegraph company. 
Higdon vy. Western Union Tel. Co., 44 
S.E. 558, 132 N.C. 726. 


24 Cranford v. Western. Union 
Tel wCo 50)S.B.585, LesiN.Cs-162. 


25. Hart v. Western Union Tele- 
graph Co., 89 S.H. 387, 104 S.C. 475. 


26. Western Union Tel. Co. v. 
Briscoe, 47 N.E. 473, 18 Ind.App. 22. 


[a] RBailroad’s negligence proxi- 
mate cause.—Where the sendee re- 
ceives a delayed death message in 
time to catch the soonest train, but by 
reason of delay in the train reaches 
his destination too late to attend the 
funeral, the proximate cause of the 
mental anguish for missing the fu- 
neral is the delay of the railroad com- 
pany rather than that of the tele- 
graph company, and for such suffer- 
ing the telegraph company is not lia- 
ble. Western Union Tel. Co. v. Bris- 
coe, 47 N.E. 473, 18 Ind.App. 22. 


{b] Other trains missed.—Where, 
despite defendant’s negligence, plain- 
tiff catches a train which,would have 
enabled him to reach the funeral in 
time had it not been unexpectedly de- 


layed by a Jandslide into a cut, but 


had defendant duly performed plain- 
tiff could and would have caught ei- 
ther of two earlier trains which 
reached the point of destination in 
sufficient time for the funeral, de- 
fendant’s negligence is the proximate 
cause of plaintiff’s missing the funer- 


28. Necessity of notice of relation- 
ship between parties see infra § 310. 


29. See supra § 268. 


30. Ala.—Western Union Tel. Co. 
v.-Northcutt, 48 So. 553, 158 Ala. 539, 
132 Am.S.R. 38. 


Ky.—Haffey v. Western Union Tel- 
egraph Co., 240 S.W. 374, 194 Ky. 709. 


N.C.—Holler vy. Western Union Tel. 
Co., 63 S.E. 92, 149 N.C. 336, 19 L.R.A. 
N.S. 475. 


Tenn.—Western Union Tel. Co. v. 
Potts, 113 S.W. 789, 120 Tenn, 37, 127 
Am.S.R. 991, 19 L.R.A.N.S. 479. 


Tex.—Southwestern Tel., ete. Co. 
v. Gotcher, 53 S.W. 686, 93 Tex. 114; 
Western Union Tel. Co. v. Luck, 41 S. ° 
W. 469, 91 Tex. 178, 66 Am.S.R. 869; 
Meadows v. Western Union Telegraph 
Co., (Civ.App.) 216 S.W. 211; Max- 
ville v. Western Union Telegraph Co., 
(Civ.App.) 140 S.W. 464. 


31. Ala.—Western Union Tele- 
graph Co. v. Peagler, 50 So. 913, 163 
Ala. 38; Western Union Tel. Co. v. 
Westmoreland, 44 So. 382, 151 Ala. 
319; Western Union Telegraph Co. v. 
Bowen, 76 So. 985, 16 Ala.App. 253. 


Ark.—Western Union Tel. Co. v. 
Weniski, 106 S.W. 486, 84 Ark. 457; 
Western Union Tel. Co. v. Shenep, 104 
S.W. 154, 83 Ark. 476, 12 L.R.A.N.S. 
886, 119 Am.S.R. 145; Western Un- 
ion Tel. Co. v. Blackmer, 102 S.W. 366, 
82 Ark. 526; Western Union Tel. Co. 
v. Hogue, 94 S.W. 924, 79 Ark. 33; 
Western Union Tel. Co. v. Raines, 94 
S.W. 700, 78 Ark. 545. 


Fla.—Western Union Tel. 
Taylor, 100 So. 163, 87 Fla. 398. 


Ind.—Western Union Tel. Co. v. 
Henley, 54 N.E. 775, 23 Ind.App. 14; 
Western Union Tel. Co. v. Bryant, 46 
N.E. 358, 17 Ind.App. 70. 


Ky.—Haffey v. Western Union Tel- 


Co, v. 
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App.) 26 S.W. 216; 
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doctrine,*? unless it is expressly provided that de- 
fendant shall be liable for mental] anguish without 
regard to whether the message affords notice of the 
relationship or that mental anguish might result.** 
Defendant will usually be lable if it is put on no- 
tice by the face of the message,** or extrinsi¢ cir- 
cumstances,®* of facts from which mental anguish 
might reasonably be anticipated; but, while defend- 
ant need not have detailed information of every 
specific matter which may cause mental anguish,*® 
there is no liability for mental anguish based on 
particular elements or grounds which defendant has 
no reason to anticipate from the general informa- 


egraph Co., 240 S.W. 374, 194 Ky. 709; 
Bagby v. Western Union Tel. Co., 174 
S.W. 7388, 164 Ky. 15; Western Union 
MelisCo. vi -Glover,-.128 ‘S.W. 587,. 138 
Ky. 500, 49 L.R.A.N.S. 308; Thurman 
v. Western Union Tel. Co., 105 S.W. 
155, 127 Ky. 137, 32 Ky.L. 26, 14 L.R.A. 
N.S. 499; Postal Tel. Cable Co. v. 
Terrell, 100 S.W. 292, 124 Ky. 822, 30 
Ky.L. 1023, 14 L.R.A.N.S. 927. 


Miss.—Western Union Tel. Co. v. 
Robertson, 69 So. 680, 109 Miss. 775. 


N.C.—Powell v. Western Union Tel- 
érraph Co, 131 S.H. 762, 194 N.C. 356); 
Williams vy. Western Union Tel. Co., 
48 S.E. 559, 186 N.C. 82; Bowers v. 
Western Union Tel. Co., 47 S.E. 597, 
135 N.C. 504; Sparkman v. Western 
Union Tel. Co., 41 S.H. 881, 130 N.C. 
447; Darlington v. Western Union Tel. 
Co., 37 S.E. 479, 127 N.C. 448; Kennon 
v. Western Union Tel. Co., 35 S.E. 468, 
126 N.C. 232. 


S.C.—Cloy v. Western Union Tel. 
Co., 58 S.E. 972, 78 S.C. 109; Todd v. 
Western Union Tel. Co., 58 S.H. 433, 
77 S.C. 522; Cason vy. Western Union 
Tel, Co., 57 -S.H. 722, 77 S.C. 157; Key 
v. Western Union Tel. Co., 56 S.E. 
962, 76 S.C. 301; Mitchiner v. West- 
ern Union Tel. Co., 55 S.E. 222, 75 S.C. 
182; Capers v. Western Union Tel. 
Co.,/50-S.H.-537, 71 S.C. 29; Jones v. 
Western Union Tel. Co., 50 S.E. 198, 
70 S.C. 539; Mitchiner vy. Western Un- 
ion Tel. Co., 50 S.E. 190, 70 S.C. 522; 
Arial vy. Western Union Tel. Co., 50 
S.E. 6, 70 S.C. 418. 


Tex.—Western Union Telegraph Co. 
y. Johnson, 226 S.W. 671, 111 Tex. 
1 [refusing error 218 S.W. 781]; West- 
ern Union Tel. Co. v. Kuykendall, 89 
S.W. 965, 99 Tex. 323; Western Union 


Tel. Co. v. Wilson, 75 S.W. 482, 97 
Tex, 22; Western Union Tel. Co. v. 
Arnold, 73 S.W. 10438, 96 Tex. 498; 


Western Union Tel. Co. v. Edmond- 
son, 42 S.W. 549, 91 Tex. 206; West- 
ern Union Tel. Co. v. Luck, 41 S.W. 
469, 91 Tex. 178, 66 -Am.S.R. 869; 
Western Union Tel. Co. v. Henry, 27 
S.W. 63, 87 Tex. 165; Western Union 
Tel. Co. v. Carter, 22 S.W. 961, 85 Tex. 
580, 34 Am.S.R. 826; McAllen v. West- 
ern. Union “Tel. Co. 7 S.W. 715, 70 
Tex. 243; Western Union Telegraph 
Co. v. Graham, (Civ.App.) 244 S.W. 
579; Western Union Telegraph Co. 
vy. Goodson, (Civ.App.) 202 S.W. 766; 
Western Union Telegraph Co. v. 
Chamberlain, (Civ.App.) 169 S.W. 370; 
Western Union Tel. Co. vy. Kibble, 115 
S.W. 6438, 53 Tex.Civ.App. 222; West- 
ern Union Tel. Co. v. Bell, (Civ.App.) 
90 S.W. 714; Western Union Tel. Co. 
vy. McFadden, 75 S.W. $52, 32 Tex.Civ. 
App. 582; De Voegler v. Western Un- 
ion Tel..Co., 30 S.W. 1107, 10 Tex.Civ. 
App. 229; Ricketts v. Western Union 
Tel. Co., 30 S.W. 1105, 10 Tex.Civ.App. 
226; Western Union Tel. Co. v. Gid- 
cumb, (Civ.App.) 28 S.W. 699; West- 
ern Union Tel. Co. v. Smith, (Civ. 
Western Union 


‘ ae. 
Tel. Co. v. Procter, 25 S.W. 811, 6 Tex. 
Civ.App. 300; Ikard v. Western Un- 
ion Tel. Co., (Civ.App.) 22 S.W. 534. 


82. Western Union Tel. Co. Vv. 
Hogue, 94 S.W. 924, 79 Ark. 33; West- 
ern Union Telegraph Co. v. Taylor, 
100 So. 1638, 87 Fla. 398. 


33. Melvin v. Western Union Tele- 
graph Co., 138 S.E. 673, 140 S.C. 244; 
Cameron vy. Western Union Telegraph 
Co., 74:S.B. 929, 90°S.C. 503. 


384. Ala.—Postal Tel. Cable Co. v. 
Beal, 48 So. 676, 159 Ala. 249; West- 
ern Union Tel. Co. v. Rowell, 45 So. 
73, 153 Ala. 296. 


Ark.—Western Union Tel. Co. v. 
Flannagan, 167 S.W. 701, 113 Ark. 9; 
Western Union Tel. Co. v. Griffin, 122 
S.W. 489, 92 Ark. 219; Western Union 
Tel. Co. v. Moxley, 98 S.W. 112, 80 
Ark, 554. 


Ky.—Postal Tel. Cable Co. y. Pratt, 
85 S.W. 225, 27 Ky.L. 430. 


N.C.—Dayvis v. Western Union Tel. 
Co. sb StH 3898," 139 IN C2°79. 


S.C.—Fass v. Western Union Tel. 
Co., 64 S.E. 235, 82 S.C. 461; Lyles v. 
Western, Union Tel. Co., 57 S.E. 725, 
77 S.C..174, 12 L.R.A.N.S. 534. 


Tex.—Western Union Telegraph 
Co. v. Hice, (Commn.App.) 288 S.W. 
175 [aff (Civ.App.) 282 S.W. 9238]; 
Western Union Tel. Co. v. Olivarri, 
110 S.W. 9380, 126 S.W. 688, 51 Tex.Civ. 
App. 145 [aff 1385 S.W. 1158, 104 Tex. 
203]; Western Union Tel. Co. v. Bell, 
(Civ.App.) 90 S.W. 714. 


385. Western Union Tel. Co. v. 
Toms, 1387 S.W. 559, 99 Ark. 117; Toale 
v. Western Union Tel. Co., 57 S.E. 
117, 76 S.C. 248; Horn v. Western Un- 
ion Telegraph Co., 194 S.W. 386, 205 
S.W. 831, 109 Tex. 229; Western Un- 
ion Telegraph Co. v. Huffman, (Tex. 
Civ.App.) 208 S.W._ 183. 


36. Lyles v. Western Union Tel. 
Co., 57 S.H. 725, 77 S.C. 174, 12 LRA. 
N.S. 534. 


87. Smith v. Western Union Tel. 
Co., 61.S.B. 537, 72 S.C. 1163" West- 
ern Union Tel. Co. v. Wilson, 75 S.W. 
482, 97 Tex. 22; Western Union Tel. 
Co. v. Vickery, (Tex.Civ.App.) 158 S. 
W. 792; Western Union Tel. Co. v. 
Edmonds, (Tex.Civ.App.) 146 S.W. 
322; Western Union Tel. Co. v. Burch, 
SLyiSoW... 662; ) 36) Tex Civ. App, . 207: 
Western Union Tel. Co. v. Murray, 
68 S.W. 549, 29 Tex.Civ.App. 207; 
Weatherford, etc, R. Co. v. Seals, 
(Tex.Civ.App.) 41 S.W. 841. 


Elements not to be anticipated from 
message relating to sickness or death 
see infra § 308. 


Necessity that message give notice 
of place where sick person is or fu- 
neral is to be held see infra § 311. 


38. Ala.—Western Union Tel. Co. 
v. Crumpton, 86 So. 517, 138 Ala. 632; 
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tion it has been given.?* 
its face that it relates to a matter of sickness or 
death,?® or defendant’s agent is orally informed that 
the message is “a death message,”*® it is usually 
held that there is sufficient notice that mental an- 
guish will probably result if there is a failure prop- 
erly to transmit and deliver the message; but a 
message which merely tells the sendee to “Come at 
once,” without informing him that he is wanted 
because of the death or sickness of a near relative,*° 
or to let the sender hear from him “at once by 
wire,”#1 or a message which simply speaks of an 
operation without mentioning that it relates to a 


If the message shows on 


Postal Telegraph-Cable Co. v. ‘Nail, 
66 So. 903, 12 Ala.App. 317; Western 
Union Telegraph Co. v. Russell, 58 So. 
938, 4 Ala.App. 485. 


Ark.—Western Union Tel. Co. v. 
Evans, 156 S.W. 424, 108 Ark. 39; 
Louisiana & N. W. R. Co. v. Reeves, 
128 S.W. 1051, 95 Ark. 214; Western 
Union Tel. Co. v. Griffin, 122 S.W. 489, 
92 Ark. 219; Western Union Tel. Co. 
v. Moxley, 98 S.W. 112, 80 Ark. 554. 


Iowa.—Albrook vy. Western Union 
Tel. Co., 150 N.W. 75, 169 Iowa 412; 
Foreman y. Western Union Tel. Co., 
ee oe 724, 141 Iowa 32, 19 L.R.A. 

.S. 374. 


N.C.—Harrison y. Western Union 
Telegraph Co., 79. S.E./ 281,. 163 NIC: 
18; Ellison v. Western Union Tele- 
graph” Co., (79) SH) 27%) £63. NC. aiwe 
Battle v. Western Union Tel. Co., 66 
S.E. 661, 151 N.C. 629; Pierson v. 
Western Union Telegraph Co., 64 S.E. 
577, 150 N.C. 559; Meadows v. West- 
ern Union Tel. Co., 43 S.B. 512, 132 N. 
C. 40; Lyne v. Western Union Tel. 
Co, (312831350, 123VN.CF 129: 


S.C.—Lyles v. Western Union Tel. 
ne aera 125, 77 S.C. 174, 12 L.R.A. 


Tex.—Western Union Tel. Co. vy. 
Jenkins, 194 S.W. 131, 108 Tex. 374; 
Western Union Tel. Co. vy. Tucker, 194 
S.W. 130, 108 ‘Tex. 371; Western Un- 
ion Tel. Co. v. Harris, 132 S.W. 876 [aff 
148 S.W. 284, 105 Tex. 320]; Potts v. 
Western Union Tel. Co., 18 S.W. 604, 
82 Tex. 545; Western Union Tel. Co. 
v. Johnston, (Commn.App.) 210 S.W. 
516 [aff (Civ.App.) 167 S.W. 272]. 


39. Western Union Tel. Co. v. 
Toms, 137 S.W. 559, 99 Ark. 117; 
Southwestern Telegraph & Telephone 
SE eT gs Be (Tex.Civ.App.) 178 


40. Western Union Tel. Co. v. 
Weniski, 106 S.W. 486, 84 Ark. 457; 
Bagby v. Western Union Telegraph 
Co., 174 S.W. 788, 164 Ky. 15; Bowers 
v. Western Union Tel. Co., 47 S.B. 597, 
1385 N.C. 504; Western Union Tele- 
graph Co. v. Kibble, 115 S.W. 648, 53 
Tex.Civ.App. 222; Western Union 
Telegraph Co. v. Graham, (Tex.Civ. 
App.) 244 S.W. 579. But see Cameron 
v. Western Union Tel. Co., 74 S.B. 929, 
90 S.C. 503 (reaching contrary result 
under statute expressly providing 
that company need have no notice of 
relationship of parties or that mental 
anguish might result). 


[a] If message informs of sick- 
ness or death before enjoining sendee 
to “Come at once,” it gives sufficient 
notice of probability of mental an- 
guish. Postal Tel.-Cable Co. v. Nail, 
66 So. 903, 12 Ala.App. 317; Western 
Union Tel. Co. v. Griffin, 122 S.W. 489, 
92 Ark. 219; Battle v. Western Union 
Tel. Co., 66 S.E. 661, 151 N.C. 629. 


41. Western Union Telegraph Co. 
v. Peagler, 50 So. 9138, 163 Ala. 38. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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surgical operation on a near relative of plaintift,4? 
does not, it has been held, sufficiently apprise de- 
fendant of the probability of mental anguish. 


[§ 304] cc. Avoidability and Negligence of Plain- 
tiff. In accordance with the general rule,‘? there 
can be no recovery for mental anguish which plain- 
tiff could have avoided by the exercise of due dili- 
gence on his part.*4 If plaintiff fails to exercise due 
care to avail himself of an opportunity which would 
have enabled him to reach the funeral or bedside in 
time despite defendant’s negligence with respect to 
a message relating to sickness or death, there can 
be no recovery for mental anguish caused by missing 
the funeral or not being at the bedside in time.*® 
. Although defendant’s negligence has made it im- 
possible for plaintiff to reach the funeral of a rel- 
ative at the time for which it is originally scheduled, 
recovery may still be denied for mental anguish 
resulting from not being present at the funeral where 
due diligence would require that plaintiff send a 
message asking that the funeral be postponed,*® or 
plaintiff fails to avail himself of the opportunity 
offered by a subsequent telegram offering to post- 
pone the funeral;** but there is no absolute rule 
of law that plaintiff must request a postponement 
of the funeral,*® and recovery will not be denied 
because of his failure to do so where at the time the 
delayed messaga is received it is too late to request 
a postponement,*® where the funeral would not have 


42. Western Union Telegraph Co.] W. 549. 


‘v. Glover, 128 S.W. 587, 138 Ky. 500, 


(2) 
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: It is not necessarily 
contributory negligence to fail to take 
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been postponed even had a message requesting post- 
ponement been sent,®° or where foregoing the fu- 
neral seems to be a lesser evil than compelling rel- 
atives to postpone the funeral and hold the body in 
a strange place for many additional hours between 
which evils plaintiff is compelled to choose because 
of defendant’s negligence.®! Failure of those in 
charge of the funeral to heed plaintiff’s message and 
postpone the funeral will not defeat recovery where 
it is shown that the body could not reasonably be 
kept without embalming until plaintiff arrived.®? 
Where defendant’s failure to deliver a telegram re- 
sults in plaintiff’s wife going to a town where a 
ecntagious disease is prevalent, plaintiff can recover 
for mental anguish sustained only during such time 
as would reasonably be necessary for him to remove 
his wife from the danger and not during any .sub- 
sequent length of time he voluntarily permits his 
wife to remain there.®? 


[§ 305] dd. Limitations as to Nature of Mental 
Disturbance and Basis Therefor.®+ For plaintiff to 
be entitled to recover for mental anguish he must 
have suffered a real pain or agony of the mind.®> 
Not every mental disturbance or injury to the feel- 
ings will justify a recovery.°* Mere worry, vexa- 
tion, or disappointment,” or anger and resentment,°® 
will not sustain a recovery for mental anguish. The 
mental anguish must be genuine instead of simulat- 
ed,°® and must be based on grounds reasonably eal- 


may result from physical injury or 
any other cause which is the proxi- 


49 L.R.A.N.S. 308. é 
43. See supra § 270. 


44. Western Union Telegraph Co. 
w.-Crain, 175 \S-W. 393, 118 Ark. -13; 
Western Union Tel. Co. v. Gulledge, 
106 S.W. 957, 84 Ark. 501; Albrook vy. 
Western Union Tel. Co., 150 N.W. 75, 
169 Iowa 412; Weeks v. Western 
Union Tel. Co., 86 S.E. 631, 169 N.C. 
702; Mullinax v. Western Union Tele- 
graph Co., 72 S.E. 583, 156 N.C. 541; 
Hocutt v. Western Union Tel. Co., 60 
S.E.-980, 147 N.C. 186; Edwards v. 
Western Union Tel. Co., 60 S.E. 900, 
147 N.C. 126; Western Union Tel. Co. 
v. Jeanes, 31 S.W. 186, 88 Tex. 230; 
Western Union Telegraph Co. v. Sher- 
lin, (Tex.Civ.App.) 184 S.W. 310; 
Western Union Tel. Co. v. Johnsey, 
109 S.W. 251, 49 Tex.Civ.App. 487; 
Western Union Tel. Co. v. Birchfield, 
38 S.W. 6385, 14 Tex.Civ.App. 664. 


45. U.S.—Western Union Tel. 
v. Baker, 140 F. 315, 72 C.C.A. 87. 


Ala.—Jordan v. Western Union 
Telegraph Co., 72 So. 339, 197 Ala. 28. 


Ky.—wWestern Union Telegraph Co, 
v. Holsomback, 178 S.W. 1040, 165 Ky. 
679. 

N.C.—Mullinax v. Western Union 
Telegraph Co., 72 S.H. 583, 156 N.C. 
541. 


S.c.—Cobb v. Western Union Tele- 
graph Co., 67 S.E. 549, 85 S.C. 430. 


Tex.—Western Union Tel. Co. v. 
Johnsey, 109 S.W. 251, 49 Tex.Civ. 
App. 487. _, 

[a] Fadlure to take earliest train. 
—(1) Failure of plaintiff to take the 
earliest train after receipt of a de- 
layed death message may not be con- 
tributory negligence such as will bar 
recovery for mental anguish for not 
being with a deceased sister where 
plaintiff would not have had time to 
prepare for the journey and_ get 
money from the bank. Western Union 
Tel. Co. v. Salter, (Tex.Civ.App.) 95 S. 


Co. 


an earlier train where plaintiff is old 
and feeble and the earlier train goes 
by an indirect route unfamiliar to him 
and requiring a change of cars at an 
intermediate point. Western Union 
Tel. Co. v. Porterfield, (Tex.Civ.App.) 
84 S.W. 850. 


46. Western Union Tel. Co. v. 
Jeanes, 31 S.W. 186, 88 Tex. 2380; 
Western Union Tel. Co. v. Cowan, 
(Tex.Civ.App.) 271 S.W. 650. 


47. Smith v. Postal Telegraph 
Cable Co., 83 S.E. 475, 167 N.C. 248. 


48. Postal Tel. Cable Co. v. Pratt, 
85 S.W. 225, 27 Ky.L. 430; Western 
Union Tel. Co. v. Anderson, (Tex.Civ. 
App.) 37 S.W. 619. 


49. Western Union Tel. Co. v. Witt, 
110 S.W. 889, 38 Ky.L. 685. 


50. Western Unidn Tel. Co. v. 
Crawford, (Tex.Civ.App.) 75 S.W. 843. 


51. Parish v. Western Union Tele- 
graph Co., (Tex.Civ.App.) 8 S.W.(2d) 
544, 


52. Western Union Tel. Co. v. Cain, 
(Tex.Civ.App.) 40 S.W. 624. , 


53. Mitchiner v. Western Union 
Tel. Co., 55 S-BY 222, 75 S:C. 182. 


54. Prolongation of existing men- 
tal anguish see infra § 306. 


55. Western Union Telegraph Co. 
v. Redding, 114 So. 533, 94 Fla. 905; 
Western Union Telegraph Co. v. Tay- 
lor, 114 So. 529, 94 Fla. 841; Hancock 
v. Western Union Tel. Co., 49 S.H: 
952, 187 N.C. 497, 69 L.R.A. 408; Ro- 
well v. Western Union Tel. Co., 12 S. 
W. 534, 75 Tex. 26; Western Union 
Telegraph Co. v. Chamberlain, (Tex. 
Civ.App.) 169 S.W. 370; Western 
Union Tel. Co. v. Bell, (Tex.Civ.App.) 
61 S.W. 942. 


[a] Definitions.—(1) ‘Mental an- 
guish, distress, or feeling has refer- 
ence to a high degree of mental suf- 
fering. It is synonymous with mental 
agony, pang, torture, or torment, and 


mate result of failure on the part of 
a telegraph company to promptly and 
accurately transmit and deliver a 
telegraph message.” Western Union — 
Telegraph Co. v. Taylor, 114 So. 529, 
532, 94 Fla. 841. (2) “Anguish” 
means intense pain of body or mind, 
and is derived from anguis, a Snake, 
referring to the writhing or twisting 
of the animal body. Hancock v. West- 
ern Union Tel. Co., 49 S.E. 952, 137 
N.C. 497, 69 L.R.A. 408. 


56. See infra notes 57-58. 


57. Western Union Telegraph Co. 
v. Mulkey, 176 S.W. 120, 118 Ark. 201; 
Mackay Telegraph-Cable Co; v. 
Vaughan, 163 S.W. 158, 111 Ark. 504, 
51 L.R.A.N.S. 404; Western Union 
Tel. Co. v. Shenep, 104 S.W. 154, 83 
Ark. 476, 12 L.R.A.N.S. 886, 119-Am. 
S.R. 145; Hancock v. Western Union 
Tel. Co.,.49 S.E. 952, 137 N.C. 497, 69 
L.R.A. 403; Capers v. Western Union 
Tel. Co., 50 S.E. 587, 71. S.C. 29; West- 
ern Union Telegraph Co. v. Coleman, 
(Tex.Civ.App.) 284 S.W. 279; West-. 
ern Union Telegraph Co. v. Bowlen, 
(Tex.Civ.App.) 280 S.W. 598; West- 
ern Union Telegraph Co. v. Chamber- 
lain, (Tex.Civ.App.) 169 S.W. 3870; 
Western Union Tel. Co. v. Partlow, 


1 SW. 584, 30 Tex.Civ.App. 599. 


[a] “Regret” indicates no nigher 
degree of mental suffering than dis- 
appointment, and does not constitute 
mental anguish. Hancock v. Western 
Union Tel. Co., 49 S.E. 952, 187 N.C. 
497, 69 L.R.A. 403. 


[b] Worry and anxiety over possi- 
blo loss of position does not constitute 
mental anguish for which recovery 
ean be had. Western Union Tel. Co. 
v. Shenep, 104 S.W. 154, 88 Ark. 476, 
12 L.R.A.N.S. 886, 119 Am.S.R. 145. 


58. Western Union Tel. Co. v. Bell, 
(Tex.Civ.App.) 61 S.W. 942. 


59. Smith v. Western Union Tele- 
graph Co., 84 S.H. 796, 168 N.C. 515. 
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culated to produce mental suffering®® rather than the 
product merely of an oversensitive mind or a mor- 
Thus it is frequently held that 
there can be no recovery for mental anguish based 
solely on unwarranted mistaken beliefs or appre- 
hensions,°? or fears as to conditions which are whol- 
ly imaginary;*? but if the misapprehension has a 
reasonable basis,°* or if defendant’s negligence or 
default reasonably causes plaintiff erroneously to 
believe in the existence of a state of facts which, 
if true, would justify mental anguish,®® there may 
be recovery for the mental anguish. It has been 
held that no recovery can be had for mental suf- 
fering or distress which is merely reflex or sympa- 


bid imagination.*+ 


60. Western Union Tel. Co. v. 
Shenep, 104 S.W. 154, 88 Ark. 476, 12 
L.R.A.N.S. 886, 119 Am.S.R. 145; 
Western Union Tel. Co. v. Taylor, 114 
So. 529, 94 Fla. 841; McAllen v. West- 
ern Union Tel. Co., 7 S.W. 715, 70 Tex. 


248; Hart v. Western Union Tel. 
Go, 115. SW. 6388, 53 Tex.Civ. App. 
275; Morrison v. Western Union Tel. 
Co., 59 S.W. 1127, 24 Tex.Civ.App. 
347, 


61. Western Union Tel. Co. 
Archie, 121 S.W. 1045, 92 Ark. 59. 


62. McAllen v. Western Union Tel. 
Cont SOW. 7155.70) ‘Tex. 2435 Hart Vv. 
Western Union Tel. Co., 115 S.W. 638, 
53 Tex.Civ.App. 275; Morrison v. 
Western Union Tel. Co., 59 S.W. 1127, 
24 Tex.Civ.App. 347; Ricketts. v. 
Western Union Tel. Co., 30 S.W. 1105, 
10 Tex.Civ.App. 226. 


[a] Tlustraticn.—For delay in 
transmitting a telegram to-have the 
body of plaintiff’s wife sent to him, 
whereby it arrives a day late, he can- 
not recover for mental anguish suf- 
fered on account of his mistaken be- 
lief or apprehension, on failure of the 
remains to arrive on time, that they 
never could be shipped, but would 
have to be buried where deceased died. 
Hart v. Western Union Telegraph Co., 
115 S.W. 6388, 53 Tex.Civ.App. 275. 


[b] Cause must be real or ade- 
quate.—If plaintiff's sorrows are 
imaginary and not the result of any 
real or adequate cause, there can be 
no recovery for mental anguish. Mc- 
Allen vy. Western Union Tel. Co., 7 
S.W. 715, 70 Tex. 243. 


63. Western Union Telegraph Co. 
v. Garlington, 142 S.W. 854, 101 Ark. 
487, 49 L.R.A.N.S. 300; Western Union 
Telegraph Co. v. McKenzie, 131 S.W. 
684, 96 Ark. 218, 49 L.R.A.N.S. 296; 
Western Union Tel. Co. vy. Oastler, 
19 S2W. 285, 90 Ark, $268, 49 LARiA, 
N.S. 325; Webb v. Western Union 
re ae Co}, 83 SE 568,167 INC, 


Vv. 


[a] Tllustrations.—(1) Where be- 
cause of delay in delivering a mes- 
sage telling her that her husband is 
coming, a sick and confined wife suf- 
fers mental anguish because of 
thoughts that husband is unsafe or 
is inconsiderate of her, there can be 
no recovery where such ideas are 
due to an overwrought imagination 
and not to any real condition of the 
husband. Western Union Tel. Co. v. 
McKenzie, 181 S.W. 684, 96 Ark. 218, 
49 L.R.A.N.S. 296. (2) Where plain- 
tiff imagines that something has hap- 
pened to husband where message in- 
forming of his arrival is erroneously 
transmitted so as to state that he will 
arrive before he actually intends to, 
and does, there can be no recovery for 
the mental anguish. Western Union 
Telegraph Co. v. Oastler, 119 S.W. 285, 
90 Ark. 268, 49 L.R.A.N.S: 825. But 
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see Fass v. Western Union Tel. Co., 64 
S.E:) 235, 82'°S'C.- 461, (holding that 
where, because of failure to deliver 
a message informing a wife that her 
husband is better, the wife suffers 
mental anguish for fear that some- 
thing has happened to the husband 
there may be recovery for such mental 
anguish). (3) Where a mother sends 
a message notifying of death of son 
and because of delay in delivery ad- 
dressee son does not attend funeral, 
the mother may recover for mental 
anguish caused by the absence of the 
son at the funeral but not for mental 
anguish caused by anxiety for the 
addressee, for there can be no recov- 
ery for mental anguish caused by 
imaginary conditions. Western Union 
Tel. Co. v. Garlington, 142 S.W. 854, 
101 Ark. 487, 49 L.R.A.N.S. 300. 


64. Rich.v. Western Union Tel. Co., 
(Tex.Civ.App.) 110 S.W. 93. 


[a] Illustration.Where defend- 
ant’s failure to deliver a telegram 
warning plaintiff to stay away from 
a town where yellow fever is preva- 
lent causes plaintiff to go to such 
town and plaintiff suffers mental an- 
guish from apprehending, as a rea- 
sonably prudent man would have un- 
der the circumstances, that he will 
contract the disease, he may recover 
for the mental anguish although it is 
subsequently shown that there was no 
actual danger of his contracting the 
disease. Western Union Telegraph 
Co. v. Rich, 126 S.W. 686, 59 Tex.Civ. 
App. 395. 


65. Lay v. Postal Telegraph Cable 
Cowl S4)So.nb29;0 71 Ala. 725" Taylor 
v. Western Union Tel. Co., 101 S.W. 
969, 31 Ky.L. 240; Green v. West- 
ern Union Tel. Co.,.49 S.E. 171, 136 
N.C. 506; Western Union Tel. Co. v. 
Patton, (Tex.Civ.App.) 55 S.W. 973; 
Western Union Tel. Co. v. Odom, 52 
S.W. 632, 21 Tex.Civ.App. 537; West- 
ern Union Tel. Co. v. Hines, 54 S.W. 
627, 22 Tex.Civ.App. 315. 


[a] Illustrations.—(1) Where a 
telegram announcing that wife and 
baby are well is erroneously transmit- 
ted so as to state that they are dying 
the addressee may recover for mental 
anguish thus occasioned. Lay _v. 
Postal Tel.-Cable Co., 54 So. 529, 171 
Ala. 172. (2) Where a message stat- 
ing that “mother started” is negli- 
gently changed to read “mother died” 
addressee may recover for mental an- 
guish caused by erroneous belief that 
mother was dead. Western Union 
Tel. Co. v. Hines, 54 S.W. 627, 22 Tex. 
Civ.App. 315. (3) A father who sent 
a message requesting the addressee to 
meet his minor daughter who is to ar- 
rive in a strange city at midnight, and 
who is later informed that the mes- 
sage has not been delivered, may re- 
cover for mental anguish due to his 
apprehension as to what might have 
happened to her, although it subse- 


ap ee See 
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thetic suffering due to witnessing the mental suf- 
fering of other members of plaintiff’s family.*® 


[§ 306] ee. Prolongation of Existing Mental An- 
guish. In some jurisdictions where the mental an- 
guish doctrine is recognized recovery has been 
refused where defendant’s breach merely causes the 
prolongation or continuance of mental anguish which 
otherwise exists, but which would have been relieved 
had defendant duly performed.** 
ever, have expressly rejected this distinction be- 
tween mental anguish directly caused and that mere- 
ly prolonged and allow recovery for the latter as 
well as for the\former;*® and in a case from a ju- 


Most states, how- 


quently appears that she was not ex- 
posed to any actual insult or injury. 
Green v. Western Union Tel. Co., 49 S. 
BE. 171, 136 N.C. 506. 


66. Western Union Tel. Co. v. 
Stratemeier, 32 N.E. 871, 6 Ind.App. 
125; Western Union Telegraph Co. v. 
Waller, 232 S.W. 487, 111 Tex. 268 
[answers conformed to 233 S.W. 
1026]; Western Union Tel. Co. v. 
Lovett, 58 S.W. 204, 24 Tex.Civ.App. 


67. Western Union Tel. Co. v. Gif- 
fin, 56 S.-W. 744, 93 Tex. 530, 77 Am.S. 
R. 896; Western Union Tel. Co. v. Ed- 
mondson, 42 S.W. 549, 91 Tex. 206; 
Rowell v. Western Union Tel. Co., 12 
S.W. 534, 75 Tex. 26; Western Union 
Telegraph Co. v. Young, 130 S.W. 257, 
61 Tex.Civ.App. 232; Goodhue v. West- 
ern Union Telegraph Co., 122 S.-W. 41, 
57 Tex.Civ.App. 297; Kopperl v. West- 
ern Union Tel. Co., (Tex.Civ.App.) 85 
S.W. 1018; Western Union Tel. Co. v. 
Bass, 67 S.W. 515, 28 Tex.Civ.App. 
418; Morrison v. Western Union Tel. 
Co., 59 S.W. 1127, 24 Tex.Civ.App. 347; 
Akard v. Western Union Tel. Co., 
(Tex.Civ.App.) 44 S.W. 538; Johnson 
v. Western Union Tel. Co., 38 S.W. 
64, 14 Tex.Civ.App. 536. 


[a] Rule appliced.—(1) In the case 
of a failure to deliver a message an- 
nouncing the fact that a relative 
known to have been seriously sick is 
better. Rowell v. Western Union Tel. 
Co., 12 S.W. 534, 75 Tex. 26; McCarthy 
v. Western Union Tel. Co., (Tex.Civ. 
App.) 56 S.W. 568. (2) Where there 
was delay with regard to a message 
sent by plaintiff inquiring as to the 
condition of a sick relative. Western 
Union Tel. Co. v. O’Callaghan, 74 S.W. 
798, 32 Tex.Civ.App. 336; Western 
Union Tel. Co. v. Bass, 67 S.W. 515, 
28 Tex.Civ.App. 418; Akard v. West- 


sern Union Tel. Co., (Tex.Civ.App.) 44 


S.W. 538. (3) Where there was de- 
lay as to a message sent to plaintiff 
in reply to a message inquiring as to 
condition of a sick relative. Kop- 
perl v. Western Union Tel. Co., (Tex. 
Civ.App.) 85 S.W. 1018. (4) Where 
a person was suffering mental anxiety 
because of the knowledge that her 
relatives were on a train bound for a 
fever-stricken city, and a failure of a 
telegraph company to send a message 
to them on the train warning them of 
their danger merely prolonged the 
preéxisting anxiety. Rich v. Western 
Union Tel. Co., (Tex.Civ.App.) 110 S. 
W. 93. (5) Where plaintiff suffered 
mental anguish because from other 
sources he had been erroneously in- 
formed that his mother was dead and 
increased mental suffering was caused 
by delay in delivering telegram to 
father to ascertain mother’s condition. 
Western Union Telegraph Co. v. 
House, (Tex.Civ.App.) 283 S.W. 237. 


6S. Middleton v. Western Union 
Telegraph Co., 62 So. 744, 183 Ala. 213, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 306-309] 


risdiction where the distinction is recognized, re- 
covery has becn allowed on the ground that the pre- 
existing mental suffering was increased.®® 


[§ 307] ff. Under Statutory Provisions, 
can be no recovery under statutes allowing recovery 
from telegraph companies for mental anguish unless 
the statutory terms are fully met,7° and, if there 
is no express provision otherwise, such statutes are 
generally regarded as simply adopting the mental 
anguish doctrine as previously applied and limited 
by the courts which recognized the doctrine,’! al- 
though the applications or limitations prevailing in 
any particular state are not considered as adopted 


or fostered.72 


_[§ 308] (b) Messages Relating to Sickness, In- 
juries, or Death—aa. In General. As a general rule, 
in jurisdictions where the mental anguish doctrine 
is recognized, where the message on its face relates 
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There 


this class.74 


eral. 


[62 C.J.] 261 


of plaintiff, there can be a recovery for such mental 
anguish as naturally and proximately results from 
defendant’s breach with respect to the transmission 
or delivery of the message;7* but in jurisdictions 
where the strict common-law rule prevails recovery 
is denied for mental anguish alone even in eases of 


[§ 309] bb. Relationship of Parties—(aa) In Gen- 
Unless such limitation is eliminated by stat- 
ute, either by construction’® or express provision,’® 
recovery for mental anguish caused by a breach of 
duty with respect to a message relating to sickness 
or death is often limited to cases where there is a 


particularly close relationship between either plain- 


to the sickness, injury, or death of a near relative 


49 L.R.A.N.S. 805; Postal Tel.-Cable 
Co. v. Beal, 48 So. 676, 159 Ala. 249; 
Western Union Tel. Co. v. Hollings- 
worth, 102 S.W. 681, 83 Ark. 39, 11 
BReACNS. 497.0119 Am.S.R. 105, 13 
Ann.Cas. 397; Western Union Tel. Co. 
v. Moxley, 98 S.W. 112, 80 Ark. 554; 
Suttle v. Western Union Tel. Co., 62 
S.E. 593, 148 N.C. 480, 128 Am.S.R. 631; 
Dayvis v. Western Union Tel. Co., 51 
S.E. 898, 139 N.C. 79 [disappr on this 
point Sparkman v. Western Union Tel. 
Co., 41 S.E. 881, 130 N.C. 447]; Hamil- 
ton v. Western Union Tel. Co., 80 S.E. 
706, 96 S.C: 398; Fass v. Western 
Union Tel. Co., 64 S.E. 235, 82 S.C. 
461; Willis v. Western Union Tel. 
Co., 48 S.E. 538, 69 S.C. 531, 104 Am.S. 
R. 828. But see Leland v. Western 
Union Telegraph Co., 49 So. 252, 159 
Ala. 245; Leland v. Western Union 
Telegraph Co., 47 So. 62, 156 Ala. 334 
(where a tendency to approve the dis- 
tinction is displayed). 


[a] Rule applied.—(1) Where 
there was a failure to deliver a mes- 
sage announcing the improved condi- 
tion of plaintiff’s brother. Western 
Union Tel. Co. v. Hollingsworth, 102 
Siw. 681), $3 ATK. 139, 91 L. RiASN-S. 
497, 119 Am.S.R. 105, 18 Ann.Cas. 397. 
(2) Where there was a failure to 
deliver a message to a wife in reply 
to a message inquiring as to the con- 
dition of her husband. Fass v. West- 
ern Union Tel. Co., 64 S.E. 235, 82 S.C. 
461. (3) Where a mother was suf- 
fering anguish because her child was 
at school in a territory where a high- 
ly damaging tornado had stricken and 
her suffering was increased because 
of delay in delivering a message stat- 
ing that no damage had been done to 
the school and the children. Middle- 
ton v. Western Union Telegraph Co., 
62 So. 744, 183 Ala. 213, 49 L.R.A.N.S. 
305. (4) Where there was a faiiure 
to deliver promptly a message inform- 
ing a wife that her husband was not 
injured in a wreck of which wife had 
knowledge and about which she would 
worry. Suttle v. Western Union Tel. 
Co., 62 S.E. 593, 148 N.C. 480, 128 Am. 
Sik. Get: 


69. Western Union Tel. Co. v. 
Cavin, 70 S.W. 229, 30 Tex.Civ.App. 
152. 


Western Union Telegraph Co. 


70. 
125 S.W. 420, 93 Ark. 


v. Crenshaw, 
415. 


71. 
nep, 104 S.W. 154, 83 Ark. 476, 12 L.R. 
A.N.S. 886, 119 Am.S.R. 145; Western 
Union Tel. Co. v. Hogue, 94 S.W. 924, 
79 Ark. 33; Western Union Tel. Co. v. 


Western Union Tel. Co. v. She-’ 


Raines, 94 S.W. 700, 78 Ark. 545; 
Capers v. Western Union Tel. Co., 50 
S.E. 537, 71 S.C. 29; Arial v. Western 
Union Tel. Co., 50 S.E. 6, 70 S.C. 418. 


[a] Ilustration.—Although the 
statute broadly makes defendant li- 
able for mental anguish independent- 
ly of physical injury, the statute is 
by construction to be limited, as was 
the rule established by decisions, to 
social messages, and no recovery can 
be had for mental anguish caused by 
a breach with respect to a business 
message whereby money is not de- 
livered and plaintiff’s check is dishon- 
ored so that plaintiff suffers mental 
anguish. Capers v. Western Union 
Mel Co, 50 SH. 5314 CL S.C. 29. 


72. Western Union Tel. Co. v. Hol- 
lingsworth, 102 S.W. 681, 83 Ark. 39, 
11 L.R.A.N.S. 497, 119 Am.S.R. 105, 
13 Ann.Cas. 397. 


73. Ala—Western Union  Tele- 
graph Co. v. Swindle, 94 So. 283, 208 
Ala. 303; Western Union Tel. Co. v. 
Hill, 50 So. 248, 163 Ala. 18, 23 L.R.A. 
N.S. 648, 19 Ann.Cas. 1058; Western 
Union Telegraph Co, v. Benson, 48 So. 
712, 159 Alia. 254; Postai Tel.-Cable 
Co. v. Beal, 48 So. 676, 159 Ala. 249; 
Western Union Tel. Co. v. Crumpton, 
36 So. 517, 138 Ala. 632. 


Ark.—_Western Union Tel. Co. v. 
Evans, 156 S.W. 424, 108 Ark. 39; 
Western Union ‘Telegraph Co. v. 
MOM Sa). LETS. Viel ODOg OO OES. i tug.2 
Louisiana & N. W. R. Co. v. Reeves, 
128 S.W. 1051, 95 Ark. 214; Western 
Union Tel. Co. v. Griffin, 122 S.W. 489, 
92 Ark. 219; Western Union Tele- 
graph Co. v. Arant, 115 S.W. 126, 88 
Ark. 499; Western Union Tel. Co. v. 
Moxley, 98 S.W. 112, 80 Ark. 554; 
Western Union Tel. Co. v. Ford, 92 S. 
W. 528, 77 Ark—531. 


Iowa.—Maley v. Western Union 
Tel. Co., 120 N.W. 1086, 151 Iowa 228, 
49 L.R.A.N.S. 327; Mentzer v. West- 
ern Union Tel. Co., 62 N.W. 1, 93 Iowa 
752, 57 Am.S.R. 294, 28 L.R.A. 72. 


Ky.—wWestern Union Tel. Co. v. 
Teague, 121 S.W. 484, 1384 Ky. 601; 
Postal Tel.-Cable Co. v. Pratt, 85 S. 
W. 225, 27 Ky.L. 430. 


La.—White v. Western Union Tel. 
Co., 3 La.A. (Orleans) 256. 


N.C.—Betts v. Western Union Tele- 
graph Co., 88 .S.H. 164, 167 N.C. 75; 
Harrison v. Western Union Tel. Co., 
79 N.E. 281, 163 N.C. 18; Ellison v. 
Western Union Tel. Co., 79 S.E. 277, 
163 N.C. 5; Sherrill v. Western Union 
Telegraph Co., 71 S.E. 330, 155 N.C. 
250; Battle v. Western Union Tele- 


tiff and the person who is dead or sick,*7 or between 
plaintiff and the addressee whose aid and consola- 
tion is desired.*8 
can be recovery where the relationship is close, as 


Jt is usually conceded that there 


graph Co., 66 S.E. 661, 151 N.C. 629; 
Pierson v. Western Union Tel. Co., 64 
S.H. 577, +50 N.C. 559; Bailey ‘v. 
Western Union Telegraph Co., 63 S. 
E. 1044, 150 N.C. 316. 


S.C.—Fass v. Western Union Tele- 
graph Co., 64 S.E. 235, 82 S.C. 461; 
Hughes v. Western Union Tel. Co., 52 
S.-H. 107, 72 S.C. 516, 


Tenn.—Gray v. Western Union Tel. 
Co., 64 S.W. 1063, 108 Tenn. 39, 91 Am. 
S.R. 706, 66 L.R.A. 301. 


Tex.—Western Union Tel. Co. v. 
Jenkins, 194 S.W. 131, 108 Tex, 374; 
Western Union Tel. Co. v. Tucker, 194 
S.W. 230; 108 Tex. 871; Western Un- 
ion Tel. Co. v. Beringer, 13 S.W. 336, 
84 Tex. 38; Western Union Tel. Co. 
v. Adams, 12 S.W. 857, 75 Tex. 531, 
16 Am.S.R. 920, 6 L.R.A. 844; West- 
ern Union Teiegraph Co. v. Taulbee, 
(Civ.Aps.) 20 S.W.é2a) 232: Western 
Urion Telegraph Co. v. McCormick, 
(Civ.App.) 240 S.W. 697; Western 
Union Telegraph Co. v. Johnson, (Civ. 
App.) 164 S.W. 903; Western Union 
Tel. Co. v. Gilliland, 130 S.W. 212. 61 
Tex.Civ.App. 185; .~Western Union 
Telegraph Co. v. Buchanan, 129 S.W. 
850, 61 Tex.Civ.App. 212; Western Un- 
ion Tel. Co. v. Hines, 54 S.W. 627, 22 
Tex.Civ.App. 315. 


[a] Insane relative-—A recovery 
may also be had for mental anguish 
due to a delay in reaching a relative 
who has become insane and confined 
in a hospital. Western Union ‘el. 
Co. v. Mcilvoy, 55 S.W. 428, 107 Ky. 
68er 2h Kyat 393. 


74. See cases supra § 3060 note 90. 


75. Western . Union Tel. Co. vy. 
Slife, 251 P. 48, 120 Okl. 285; Western 
Union Telegraph Co. v. Hankins, 230 
P. 857, 104 Okl. 111. m 


76. Bush v. Western Union Tele- _ 
graph Co., 76 S.E. 197, 93 S.C. 176. 


77. Western Union Tel. Co. v. Mc- 
Morris, 48 So. 349, 158 Ala. 563, 132 
Am.5.R. 46; Western Union Telegraph 
Co. v. Williams, 112 S.W. 651, 33 Ky. 
L. 1062; Denham v. Western Union 
Tel. Co., 87 S.W. 788, 27 Ky.L. 999; 
Davidson v. Western Union Tel. Co., 
54 S.W. 830, 21 Ky.L. 1292; Western 
Union Tel. Co. v. Wilson, 75 S.W. 482, 
97 Tex. 22; Western Union Tel. Co. v. 
Ha St ten) (Tex.Civ.App.) 84 S.W. 


78. Western Union Tel. Co. v. 
Ayers, 31 So. 78, 131 Ala. 391, 90 Am, 
S.R. 92; Western Union Tel. Co. v. 
Steinbergen, 54 S.W. 829, 107 Ky. 469, 
21 Ky.L, 1289. 
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husband and wife,7® parent and child,®°® or brother 
and sister, or even that of grandparent and grand- 
Some cases lay it down arbitrarily that 
recovery is limited to cases of such relationships ;** 
and hold that there can be no recovery where the 
relationship is merely by marriage,** or a remote 
blood relationship,®®> or the parties are merely en- 
gaged to be married;8* regardless of any special 
relations of intimacy or affection.’* 
hold that while there may be no presumption of men- 
tal anguish in the case of remote family relation- 
ship,’* and there can be no recovery unless plain- 
tiff shows the existence of a relationship from which 


child.®? 


79. Lyne v. Western Union Tel. 
@o.,.81 SiR: 350, 123 N.C, 129; Lyles 
v. Western Union Tel. Co., 57 S.E. 725, 
Wt S.C. A422) LR. A.N.S. 5384; West- 
ern Union Tel. Co. v. Olivarri, (Tex. 
Civ.App.) 126 S.W. 688 [aff 135 S.W. 
1158, 104 Tex, 203]; Western’ Union 
Tel. Co. v. Olivarri, 110 S.W. 930, 51 
Tex.Civ.App. 145. 


80. Western Union Telegraph Co. 
v. Garlington, 142 S.W. 854, 101 Ark. 
487, 49 L.R.A.N.S. 300; Western Un- 
ion Telegraph Co. v. Johnston, (Tex. 
Commn.App.) 210 S.W. 516 [aff (Civ. 
App.) 167 S.W. 2721; Western Union 
Tel. Co. v. Riviere, (Tex.Civ.App.) 174 
S.W. 650; Western Union Tel. Co.-v. 
De Andrea, 100 S.W. 977, 45 Tex.Civ. 
App. 395. 


81. Western Union Tel. Co. v. 
Benson, 48 .So. 712, 159 Ala. 254; 
Western Union Tel. Co. v. McMorris, 
48 So. 349, 158 Ala. 563, 132 Am.S.R. 
46; Western Union Tel. Co. v. Heath- 
coat, 43 So, 117, 149 Ala. 623; West- 
ern Union Tel. Co. v..Snell, 56. So. 
854, 3 Ala.App. 263; Postal Tel. Ca- 
ble Co. v. Pratt, 85 S.W. 225, 27 Ky.L. 
430; Meadows v. Western Union Tel. 
Co., 43 S.E. 512,132 N.C. 40; Potts v. 
Western Union Tel. Co., 18 S.W. 604, 
82 Tex. 545; Western Union Tel. Co. 
v. Adams, 12 S.W. 857, 75 Tex. 531, 16 
Am.S.R. 920, 6 L.R.A. 844; Horn v. 
Western Union Telegraph Co., 194 S. 
W. 386, 205 S.W. 831, 109 Tex. 229 
[mod (Civ.App.) 149 S.W. 557}. 


[a] Half brother and half sister 
sufficiently close relationship. South- 
western Telegraph & Telephone Co. 
v. Andrews, (Tex.Civ.App.) 178 S.W. 
574; Southwestern Telegraph & Teli- 
ephone Co. v. Andrews, (Tex.Civ. 
App.) 169 S.W. 218. 


82. Western Union Tel. Co. v. Pre- 
vatt, 43 So. 106, 149 Ala. 617; Penn v. 
Western Union Tel. Co., 75 S.E. 16, 
Tig een Oo te 0 Gsn wads: Tacke AVN, uo 2.2185 
Doster vy. Western Union Tel. Co., 57 
S.B. 671, 77 S.C. 56; Western Union 
Telegraph Co. vy. McMillan, (Tex.Civ. 
App.) 174 S.W. 918; Western Union 
Tel. Co. v. Porterfield, (Tex.Civ.App.) 
84 S.W. 850. 


83. Western Union Tel. Co. v. 
Ayers, 31 So. 78, 181 Ala. 391, 90 Am. 
S.R. 92; Lee v. Western Union Tel. 
Co., 1138 S.W. 55, 130 Ky. 202; West- 
ern Union Tel. Co. v. Steinbergen, 54 
S.W. 829, 107 Ky. 469, 21 Ky.L. 1289; 
Randall v. Western Union Tel. Co., 
107 Saw... 295, 1389 Ky. 873, 82) Kay. La 
8b9, 45) TRANS: 277, 189 Am.SR, 
477. But see other Alabama cases in- 
fra note 91. 


[a] Reason for rule.-—‘‘We are un- 
willing to extend the doctrine of re- 
coverable damages on account of 
mental pain and suffering to cases of 
this character, wherein there does not 
exist that close degree of relation- 
ship, such as parent and child, hus- 
band and wife, brother and sister, 
from which natural love and affection 
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Other cases | ship.°? 


is presumed. To do so would, in our 
judgment, tend to promote and en- 
courage a species of litigation more 
or less speculative in its nature, and 
unjust and oppressive in its results.” 
Western Union Tel. Ca. v. Ayers, 31 
So. 78, 79, 181 Ala. 391, 90 Am.S-R,. 92. 


84. Western Union Tel. Co. v. 
Ayers, 31 So. 78, 181 Ala. 391, 90 Am. 
S.R. 92; Western Union Tel. Co. v. 
Steinbergen, 54 S.W. 829, 107 Ky. 469, 
21 Ky.L. 1289; Western Union Tel. 
Co. v. Wilson, 75 S.W. 482, 97 Tex. 22. 


85. Lee v. Western Union Tel. Co., 
113’‘S.W. 55, 130 Ky. 202; Denham v. 
Western Union Tel. Co., 87 S.W. 788, 
27 Ky.L. 999; Davidson v. Western 
ete Tel. Co., 54 S.W. 8380, 21 Ky.L. 
1292. 


86. Randall vy. Western Union Tel. 
Co., 107 S.W.. 235,139 “Ky. 373; 32 Ky. 
L. 859, 15 L.R.A.N.S. 277, 139 Am.S.R. 
477. 


87. Randall v. Western Union Tel. 
Co., supra. 


88. Foreman v. Western Union 
Tel. Co., 116 N.W. 724, 141 Iowa 32, 19 
L.R.A.N.S. 374; Harrison v. Western 
Wnion Tel. Co., 48°S.E. 772, 136 N.C. 
381; Cashion v. Western Union: Tel. 
Co., 31 S.E. 493, 123 N.C. 267; Lewis 
v. Western Union Tel. Co., 65 S.E. 941, 
84 S.C. 54; Western Union Tel. Co. 
v. Wilson, 75 S.W. 482, 97 Tex. 22; 
Western Union Telegraph Co. vy. 
Smith, (Tex.Civ.App.) 227 S.W. 1111. 


Presumption where sender is de- 
prived of aid and consolation of rela- 
tive by marriage see infra § 312. 


89. Butler v. Western Union Tel. 
Co., 57 S.H. 757, 77 S.C. 148; Western 
Union Tel. Co. v. Coffin, 30 S.W. 896, 
88 Tex. 94; Western Union Tel. Co. 
v. Smith, (Tex.Civ.App.) 227 S.W. 
1111; Rich v. Western Union Tel. Co., 
(Tex.Civ.App) 110 S.W. 93; Western 
Union Tel. Co. v. Gibson, (Tex.Civ. 
App.) 39 S.W. 198; Western Union 
Tel. Co. v. Garrett, (Tex.Civ.App.) 
34 S.W. 649; Western Union Tel. Co. 
NE i eat (Tex.Civ.App.) 30 S.W. 


[a] Stepfather and stepson not 
sufficiently close relationship to au- 
thorize recovery in absence of show- 
ing of special affection between the 


parties. Western Union Telegraph 
Co. v. Kanause, (Tex.Civ.App.) 143 
S.W. 189. 


Necessity of notice of special rela- 
tionship see infra § 310. 


90. Seddon v. Western Union Tel. 
Co.; 126 N.W., 969,146 Iowa 743. 
Hunter v. Western Union Tel. Co., 47 
S.H. 745, 185 N.C. 458; Bright v. 
Western Union Tel. Co., 48 S.E. 841, 
182 NG. 8173 


91. Ala.—wWestern Union Tel. Co. 
v. Saunders, 51 So. 176, 164 Ala, 234, 
137 Am.S.R. 35; Western Union Tel. 
Co, v. Holland, 66 So. 926, 11 Ala.App. 


a was 
<a oth 


uti eo ahaha 
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mental anguish probably could, and does, result ;°° 
yet recovery does not depend on the technical rela- 
tionship or legal status of the parties but rather on 
the actual relations and state of feeling between 
them,®° and if mental suffering does in fact result 
it may be shown and damages recovered therefor.°? 


[§ 310] (bb) Necessity of Notice of Relation- 
According to most authorities, if the mes- 
sage on its face relates to sickness, injury, or death, 
it is not necessary that the message should show, 
or that defendant be notified specially or otherwise 
of, the relatiqnship existing between the parties,°* 


510; Western Union Tel. Co. v. Ben- 
nett, 57 So. 87, 3 Ala.App. 275. 


Ark.—Western Union Tel. Co. v. 
Griffin, 122 S.W. 489, 92 Ark. 219; 
Western Union Tel. Co. v. Moxley, 98 
S.W. 112, 80 Ark. 554. 


Iowa.—Seddon v. Western Union 
Telegraph Co., 126 N.W. 969, 146 Iowa 
743; Foreman v. Western Home Tel, 
Co., 116 N.W. 724, 141 Iowa 32, 19 L..R. 
A.N.S. 374. 


N.C.—Hunter v. Western Union 
Tel. Co., 47 S.E. 745, 135 N.C. 458; 
Bright v. Western Union Tel. Co., 43 
S.B; 841, 1382. NC. 32473" “Bennett vy. 
Western Union Tel. Co., 38 S.E. 294, 
128 N.C. 103. 


Tex.—Western Union Telegraph Co. 
v. Hice, (Civ.App.) 282 S.W. 923 [aff 
(Commn.App.) 288 S.W. 175]. 


[a] Relationships held snfiicient 
to sustain recovery.—(1) Son-in-law 
and father-in-law. Western Union 
Tel. Co. v. Bennett, 57 So. 87, 3 Ala. 
App. 275; Western Union Tel. Co. v. 
Griffin, 122. S.W. 489, 92 Ark. 219% 
Foreman y. Western Union Tel. Co., 
116 N.W. 724, 141 Iowa 32, 19 L.R.A. 
N.S. 374. (2) Uncle and nephew. 
Seddon v. Western Union Tel. Co., 126 
N.W. 969, 146 Iowa 748. (3) Second 
cousins. Hunter vy. Western Union 
Tel. Co., 47 S.E. 745, 185 N.C. 458. (4) 
Husband’s uncle. Bright v. Western 
ee Tel. Co., 43 S.E. 841, 132 N.C. 


92. Contemplation and notice in 
general see supra § 267. 


93. Ala.—Postal Telegraph Cable 
Co. v. Beal, 48 So. 676, 159 Ala. 249; 
Western Union Telegraph Co. v. Ben- 
nett, 57 So. 87, 3 Ala.App. 275. 


Ark.—Western Union Telegraph Co. 
v. Evans, 156 S.W. 424, 108 Ark. 39; 
Western Union Tel. Co. v. Garling- 
ton, 142 S.W. 854, 101 Ark. 487, 49 L.R. 
A.N.S. 300; Western Union Tel. Co. 
v. Toms, 137 S.W. 559, 99 Ark. *117; 
Western Union Tel. Co. v. Blackmer, 
102 S.W. 3866, 82 Ark. 526; Western 
Union Tel. Co. v. Moxley, 98 S.W. 112, 
80 Ark, 554. 


Iowa.—Albrook v. Western Union 
Tel. Co., 150 N.W. 75, 169 Iowa 412; 
Foreman v. Western Union Tel. Co., 
116 N.W. 724, 141 Iowa 32, 19 L.R.A. 
(N.S.) 374, 


Ky.—Davis v. Western Union Tel. 
Co., 54 S.W. 849, 107 Ky. 527, 21 Ky. 
L. 1251, 92 Am.S:Ro 871s Postal Tek 
Cable Co. v. Pratt, 85 S.W. 225, 27 Ky. 
L. 430. But see Haffey v. Western 
Union Telegraph Co., 240 S.W. 874, 
194 Ky. 709 (apparently requiring 
that relationship be disclosed to de- 
fendant). 


N.C.—Hunter v. Western Union 
Tel. Co. 47 'S.H5 746, 135. N.C. .458% 
Bright v. Western Union Tel. Co., 48 
S.E. 841, 132 N.C. 317; Meadows v. 
Western Union Tel. Co., 43 S.B. 512, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or, 


at least where the relationship is so close that mental 
Some cases go further 
and hold that the same rule applies although the 
relationship is remote and the right of recovery is 
based upon special relations of intimacy or affec- 
tion;°® but other cases draw a distinction and hold 
that if the family relationship is so remote that no 
presumption of mental anguish will be indulged in 
there can be no recovery unless defendant has been 
given special notice by the message, or otherwise, 
of the relations between the parties.°® 
rule of these latter cases a message which shows 
on its face that the relationship is that of mother 
and son is sufficient notice although the actual re- 
lationship between the parties is that of stepmother 
Notice of the special relationship 


anguish will be presumed.°¢# 


and stepson.°* 


132 N.C. 40; Bennett v. Western Un- 
ion Tel. Co., 38 S.B. 294, 128 N.C. 103; 
Lyne v. Western Union Tel. Co., 31 
S.E. 350, 123 N.C. 129. 


$.C.—Lyles v. Western Union Tel. 
Con-bt-S.B. 125,77 S.C. 174,12 RA. 
N.S. 534. 


Tex.—Potts v. Western Union Tel. 
Co., 18 S.W. 604, 82 Tex. 545; West- 
ern Union Tel. Co. v. Rosentreter, 16 
S.W. 25, 80 Tex. 406. 


94 Western Union Telegraph Co. 
v. Johnson, 226 S.W. 671, 111 Tex. 1 
[den error 218 S.W. 781]; Western 
Union Telegraph Co. v. Jenkins, 194 
S.W. 131, 108 Tex. 374; Western Un- 
ion Telegraph Co. v. Tucker, 194 S. 
Wirt wads LOS shex, “Sits Herrine 1 vi 
Western Union Telegraph Co., 185 S. 
W. 293, 108 Tex. 77 [rev (Civ.App.) 
146 S.W. 699]; Western Union Tel. 
Co. v. Adams, 12 S.W. 857, 75 Tex. 
bat, 16° Am:S.R. *920,".6 L.R.A. 844; 
Western Union Telegraph Co. v. 
Johnston, (Tex.Commn.App.) 210 S. 
W. 516 [aff (Civ.App.) 167 S.W. 272]; 
Western Union Telegraph Co. v. Taul- 
bee, (Tex.Civ.App.) 20 S.W.(2d) 232; 
Western Union Telegraph Co. v. 
Smith, (Tex.Civ.App.) 227 S.W. 1111; 
Western Union Telegraph Co. v. Good- 
son, (Tex.Civ.App.) 202 S.W. 766; 
Goodson v. Western Union Telegraph 
Co., (Tex.Civ.App.) 188 S.W. 736; 
Western Union Telegraph Co. v. Mc- 
Millan, (Tex.Civ.App.) 174 S.W. 918: 
Western Union Telegraph Co. v. Rivi- 
ere, (Tex.CiviApp.) 174 S.W. 650; 
Western Union Telegraph Co. v. Dan- 
jiels, (Tex.Civ.App.) 152 S.W. 1116; 
Western Union Telegraph Co. v. Jen- 
kins, (Tex.Civ.App.) 152 S.W. 198 [aff 
194 S.W. 131]; Western Union Tele- 
graph Co. v. Harris, (Tex.Civ.App.) 
132 S.W. 876 [aff 148 S.W. 284, 105 
Tex. 320]. 


[a] Limitation to relation between 
addressee and sick or dead person.— 
A distinction has been made accord- 
ing to whether the action is brought 
by the sender or by the addressee, it 
being held that while in case of a 
message relating to sickness or death 
the telegraph company is chargeable 
with notice of the relationship, if any, 
between the addressee and the person 
whose death or illness is announced, 
it is not chargeable with notice of the 
relationship between the sender and 
the addressee, so as to sustain an ac- 
tion by the sender for mental anguish 
due to being deprived of the aid and 
eonsolation of the addressee. West- 
ern Union Tel. Co. v. Luck, 41 S.W. 
469, 91 Tex. 178, 66 Am.S.R. 869 [overr 
Western Union Tel. Co. v. Nations, 
18 S.W. 709, 82 Tex. 539, 27 Am.S.R. 
914]. Contra Bright v. Western Un- 
ion Tel. Co., 43 S.E. 841, 132 N.C. 317; 
Potts v. Western Union Tel. Co., 18 
S.w. 604, 82 Tex. 545. , 


95. Western Union Tel. Co. v. Mox- 
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ley, 98 S.W. 112, 80 Ark. 554; Seddon 
v. Western Union Telegraph Co., 126 
N.W. 969, 146 Iowa:748; Foreman v. 
Western Union Tel. Co., 116 N.W. 724, 
141 Iowa 32, 19 L.R.A.N.S. 374; Hunt- 
er v. Western Union Tel. Co., 47 S.E. 
745, 1385 N.C. 458; Bright v. Western 
Union Tel. Co., 48 S.E. 841, 1382 N.C. 
317; Bennett v. Western Union -Tel. 
Co., 38 S.B. 294, 128 N.C. 103; West- 
ern Union Telegraph Co. vy. Slife, 251 
P, 48, 120 Okl. 285. 


96. Lewis v. Western Union Tele- 
graph Co., 65 S.H. 941, 84 S.C. 54; 
Amos v. Western Union Tel. Co., 60 
S.E. 660, 79 S.C. 259, 128 Am.S.R. 845; 
Butler v. Western Union Tek Co., 57 
S.E. 757, 77 S.C. 148; Western Union 
Tel. Co. v. Wilson, 75 S.W. 482, 97 Tex. 
22; Western Union Tel. Co. v. Coffin, 
30 S.W. 896, 88 Tex. 94; Western Union 
Telegraph Co. v. Gary, (Tex.Civ.App.) 
38 S.W.(2d) 393; Western Union Tel- 
egraph Co. v. Taulbee, (Tex.Civ.App.) 
20 S.W.(2d) 232; Western Union Tel- 
egraph Co. v. Hice, (Tex.Civ.App.) 
282 S.W. 923 [aff (Commn.App.) 288 
S.W. 175]; Western Union Telegraph 
Co. v. Smith, (Tex.Civ.App.) 227 S.W. 
1111; Western Union Tel. Co. v. Ka- 
nause, (Tex.Civ.App.) 143 S.W. 189; 
Western Union Tel. Co. v. Gibson, 
(Tex.Civ.App.) 39 S.W. 198; Western 
Union Tel. Co. v. Garrett, (Tex.Civ. 
App.) 34 S.W. 649; Western Union 
Tel. Co. v. McMillan, (Tex.Civ.App.) 
30 S.W. 298. 


[a] Reason for this rule has been 
stated to be that since there is no 
presumption of mental anguish 
where the relationship is remote, if 
such mental suffering does in fact re- 
sult the damage is special and the 
company is not liable for such special 
damage unless it has notice of the 
circumstances giving rise thereto. 
Amos v. Western Union Tel. Co., 60 
S.E: 660,279. S:G. 2259, 128. Am SR. 
845. 


97. Western Union Telegraph Co. 
v. Mobley, 249 S;W. 182, 112 Tex. 528. 


98. Western Union Telegraph Co. 
v. Hice, (Tex.Commn.App.) 288 S.W. 
175 [aff (Civ-App.) 282 S.W. 923]. 


99. Western Union Tel. Co. v. Hice, 
(Tex.Commn.App.) 228 S.W. 175 [aff 
(Civ.App.) 282 S.W. 923]. 


1. Ala.—Western Union Telegraph 
Co. v. Hicks, 72 So. 356, 197 Ala. 81; 
Western Union Telegraph Co. v. Fuel, 
51 So. 571, 165 Ala. 391; Western Un- 
jon Telegraph Co. v. Hill, 50 So. 248, 
163 Ala. 18, 23 L.R.A.N.S. 648, 19 Ann. 
Cas. 1058; Western Union Tel. Co. v. 
Benson, 48 So. 712, 159 Ala. 254; 
Western Union Tel. Co. v. Crumpton, 
86 So. 517, 138 Ala. 632. 


Ark.—Western Union Tel. Co. V. 
McMullin, 135 S.W. 909, 98 Ark. 347; 
Louisiana & N. W. R. Co. v. Reeves, 
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need not necessarily be given at the time the mes- 
sage is offered and accepted for transmission,®® it 
being sufficient if it is given at any ‘time while de- 
fendant still has an opportunity to perform its duty 
and prevent the infliction of the mental anguish.®? 


[§ 311] ce. Plaintiff Delayed in, or Prevented 
from, Reaching Place of Sickness, Death, or Burial. 
Where defendant’s negligent delay or nondelivery 
of a message relating to the sickness, injury, or 
death, of a relative of the addressee of the required 
degree prevents the addressee from reaching the 
deathbed or funeral of the relative the addressee 
may generally recover for such mental anguish as 
is due to his not being present at the deathbed or 
funeral; but not where addressee would have at- 


128 S.W. 1051, 95 Ark. 214; Western 
Union Tel. Co. v. Arant, 115 S.W. 136, 
88 Ark. 499; Arkansas, ete., R. Co. 
v. Stroude, 100 S.W. 760, 82 Ark. 117. 


Iowa.—Maley v. Western Union 
Telegraph Co., 130 N.W. 1086, 151 
Iowa 228, 49 L.R.A.N.S. 327. 


Ky.—Western Union Telegraph Co. 
v. Teague, 121 S.W. 484, 134. Ky. 601; 
Western Union Tel. Co. vy. Lacer, 93 
S.W. 34, 122 Ky. 839, 29 Ky.L. 379, 
121 Am.S.R. 502, 5 L.R.A.N.S. 751; 
Thomas v. Western Union Tel. Co., 
85 S.W. 760, 120 Ky. 194, 27 Ky.L. 
569; Postal Tel. Cable Co. v.. Pratt, 
85 S.W. 225, 27 Ky.L. 480. 


N.C.—Gibbs v. Western Union Tele- 
graph Co., 146 S.H. 209, 196 N.C. 516; 
Smith v. Postal Tel. Cable Co., 83 S. 
E. 475, 167 N.C. 248; Sherrill v. West- 
ern Union Telegraph Co., 71 S.E. 330, 
155 N.C. 250; Battle v. Western Un- 
ion Tel. Co., 66 S.E. 661, 151 N.C. 629; 
Bailey v. Western Union Tel. Co., 63 
S.E. 1044, 150 N.C. 316; Hunter v. 
Western Union Tel. Co., 47 S.H. 745, 
135 N.C. 458; Lyne v. Western Un- 
ion Tel. Co., 31 S.E. 350, 123 N.C. 129. 


S.C.—Hughes v. Western Union Tel. 
Cos, 5208. LOT T228-C.2ob6. 


Tex.—Western Union Tel. Co. v. 
Mobley, 249 S.W. 182, 112 Tex. 528; 
Western Union Telegraph Co. v. Bail- 
ey, 196 S.W. 516, 108 Tex. 427 [refus- 
ing error 184 S.W. 519]; Smith v. 
Postal Tel. Cable Co., 133 S.W. 1041, 
104 Tex. 171 [cert (Civ.App.) 1385 S. 
W. 1146, aff 135 S.W. 1147, 104 Tex. 
171]; Western Union Tel. Co. v. Ber- 
inger, 19 S.W. 336, 84 Tex. 88; West- 
ern Union Telegraph Co. v. Carver, 
(Civ.App.) 222 S.W. 333; "Western 
Union Telegraph Co. v. McGaughey, 
(Civ.App:) 198 S.W. 1084, 1174; West- 
ern Union Telegraph Co. v. Winter, 
(Civ.App.) 184 S.W. 335; Western Un- 
ion Tel. Co. v. McMillan, (Civ.App.) 
174 S.W. 918; Western Union Tel. Co. 
v.. Harris, (Tex.Civ.App.)) 132 S.we2 
876 [aff 148 S.W. 284, 105 Tex. 320]; 
Western Union Telegraph Co. v. Gil- 
liland, 130 S.W. 212, 61 Tex.Civ.App. 
185; Western Union Tel. Co. v. O’Fiel, 
104 S.W. 406, 47 Tex.Civ.App. 40; Bu- 
chanan v. Western Union Tel. 
(Tex.Civ.App.) 100 S.W. 974; 
ern Union Tel. Co. v. Thompson, 45 
S.W. 429, 18 Tex.Civ.App. 609; Roach 
v. Jones, 44 S.W. 677, 18 Tex.Civ. 
App. 231. 


[a] Express invitation to attend 
funeral is unnecessary, a message 
simply announcing the death of a 
near relative being sufficient to make 
it within the contemplation of the 
parties that the sendee will probably 
suffer mental anguish if prevented 
from attending the funeral. Western 
Union Telegraph Co. v. Johnston, 
(Tex.Commn.App.) 210 S.W. 516 [aff 
(Civ.App.) 167 S.W. 272]. 
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tended the funeral solely out of consideration of her 
spouse rather than because of affection for the de- 
ceased relative by marriage.” The fact that the sick 
person? or the place of burial‘ is at some place other 
than that from which the message is sent, and this 


fact is not shown to defendant by the message or — 


otherwise, is immaterial where plaintiff nevertheless 
would have reached the bedside or the funeral in 
sufficient time had defendant duly performed. It 
has been held that mental anguish which is due to 
the fact that plaintiff was prevented from being 
present and mingling with other members of his fam- 
ily,® or from offering them his consolation and as- 
sistance,® or that deceased was buried at an unsat- 
isfactory place,’ in unsuitable clothes,* or at the 
expense of strangers,® or fear that others at the 
funeral would think plaintiff’s absence was due to 
lack of affection for the deceased relative,’ is not 
a recoverable element of damage. There is, how- 
ever, authority to the effect that plaintiff may re- 
cover for mental anguish resulting from the fact 
that the delay prevented him from meeting relatives 
at the funeral as soon as he would have done had 
the message been promptly delivered,*! or the fact 
that the delay prevents plaintiff from reaching the 
place in time to participate in the plans for the fu- 
neral although when he does arrive the plans prove 
satisfactory.12 Although plaintiff actually arrives 
before the death or funeral takes place there may 
be recovery for mental anguish due to fear that the 
relative might have died during the time the mes- 


2. Western Union Telegraph Co. v. 
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sage was delayed,1 or due to the fact that plaintui, 
because of defendant’s negligence, fails to see his 
relative while he is still conscious,'* or fails to see 
the dead body before decomposition sets in;** but 
it has been held that if plaintiff is not actually pre- 
vented from being present at the funeral he can- 
not recover for mental anguish due to uncertainty 
as to whether the funeral would be postponed in 
order to allow him to be present.*® : 


Message which would have caused postponement 
ef funeral. Where, without previous negligence on 
the part of defendant, it is impossible for plaintiff 
to reach funeral at the time for which it is originally 
scheduled, but plaintiff misses the funeral because 
of defendant’s negligent delay or nondelivery of a 
message from plaintiff which would have resulted 
in a postponement of the funeral until plaintiff’s 
arrival, there can be recovery for the resulting 
mental anguish,'? although those in charge of the 
funeral knew that plaintiff could not be there at the 
scheduled time.18 Likewise, there may be recovery 
where, although there would have been no postpone- 
ment, the sender misses the funeral because its time 
is advanced on account of nondelivery of a mes- 
sage notifying of the time the sender will arrive.1® 


[§ 312] dd. Plaintiff Deprived of Aid and Conso- 
lation.2° As a general rule where defendant’s delay 
or nondelivery of a message relating to sickness or 
death causes plaintiff mental anguish due to his be- 
ing deprived of the aid, companionship, and conso- 


ing that a delay of about twenty 


Crow, 152 S.W. 1015, 106 Ark. 117. 


3. Western Union Telegraph Co. 
ce (Tex.Civ.App.) 285 S.W. 
66. 


4. Smith v. Postal Telegraph Cable 
Co., 133 S.W. 1041, 104 Tex. 171- [cert 
(Civ.App.) Postal Telegraph Cable Co. 
of Texas v. Smith, 135 S.W. 1146, aff 
135 S.W. 1147, 104 Tex. 171]; West- 
ern Union Telegraph Co. v._ Hicks, 
(Tex.Civ.App.) 253 S.W. 565 [rev on 
other grounds 265 S.W. 381]; West- 
ern Union Telegraph Co. v. Winter, 
(Tex.Civ.App.) 184 S.W. 335; Postal 
Telegraph-Cable Co. of ,Texas Vv. 
Smith, (Tex.Civ.App.) 124 S.W. 733 
[aff 1385 S.W. 1147, 104 Tex. 171]. 
Contra Johnson v. Western Union 
Telegraph Co., 132 S.W. 814, 63 Tex. 
Civ.App. 245. 


5. Western Union Telegraph Co. 
v. Cowan, (Tex.Civ.App.) 271 S.W. 
650; Buchanan v. Western Union Tel. 
Co., (Tex.Civ.App.) 100 S.W. 974; 
Western Union Tel. Co. v. Butler, 99 
S.W. 704, 45 Tex.Civ.App. 28. 


Gre Arkansas! ihetc..) “Riel Cot iv. 
Stroude, 100 S.W. 760, 82 Ark. 117; 
Western Union Tel. Co. v. Wilson, 75 
S.W. 482, 97 Tex. 22; Western Un- 
ion Tel. Co. v. Butler, 99 S.W. 704, 
45 Tex.Civ.App. 28. But see Western 
Union Telegraph Co. v. MceMullin, 135 
S.W. 909, 98 Ark. 347 (holding there 
_c¢an be recovery for mental suffering 
caused by the fact that plaintiff is 
prevented from lending aid and com- 
fort to a daughter who is injured in 
the same accident in which a grand- 
child is killed). 2 


[a] Deprivation of privilere of 
sending counsel and consolation.— 
Where, because of nondelivery of a 
message informing of the death of a 
sister, the sendee is deprived only of 
the privilege of sending counsel and 


children there can be no recovery for 
mental anguish under the Arkansas 
statute, for the ground relied on is 
too intangible, visionary, and remote. 
Howard v. Western Union Telegraph 
Co., 153 S.-W. 803, 106 Ark. 559. 


7 Western Union Tel. Co. v. Mc- 
Caul, 90 S.W. 856, 115 Tenn. 99; West- 
ern Union Tel. Co. v. Carter, 22 S.W. 
961, 85° Tex. 580; 34: Am.S.R. 826; 
Western Union Telegraph Co. v. Ed- 
monds, (Tex.Civ.App.) 146 S.W. 322; 
Western Union Tel. Co. v. McNairy, 
78 S.W. 969, 34 Tex.Civ.App. 389. See 
Western Union Tel. Co. v. Arant, 115 
S.W. 136, 88 Ark. 499 (where a mother 
was allowed to recover for mental an- 
guish caused by being deprived of 
the opportunity to attend the burial 
of her son, and to have the body 
brought home to be buried). 


8. Western Union Tel. Co. v. Car- 
Sey see 961, 85 Tex. 580, 34 Am. 


9. Western Union Tel. Co. v. Mc- 
as 78 S.W. 969, 34 Tex.Civ.App. 


10. Western Union Telegraph Co. 
Neg cueGyy (Tex.Civ.App.) 158 S.W. 


11. Albrook v. Western Union Tel. 
Co., 150 N.W. 75, 169 Iowa 412. See 
also Machen v. Western Union Tel. 
Co., 51 S.H. 697, 72 S.C. 256 (holding 
that in support of an allegation of 
mental anguish the addressee can 
testify that on the death of his father 
he wished to be with his family which 
he was delayed in doing because of 
defendant’s negligence), 


12. Albrook v. Western Union Tel. 
Co., 150 N.W. 75, 169 Iowa 412. 


13. Hamrick v. Western Union Tel. 
Co., 52 S.H. 2382, 140 N.C. 151. See 
Talbert _v. Western Union Telegraph 
Co., 64 S.H. 862, 916, 83 S.C. 68 (hold- 


hours in the delivery of a message 
addressed to a wife requesting her 
to come at once, and stating that her 
husband was not expected to live 
through the night, presumptively 
causes the wife to suffer mental an- 
guish). 


14. Western Union Telegraph Co. 
v. Cleveland, 53 So. 80, 169 Ala. 131, 
Ann.Cas.1912B 534; Meadows  v. 
Western Union Tel. Co., 43 S.E. 512, 
132 N.C. 40; Western Union Tel. Co. 
v. De Andrea, 100 S.W. 977, 45 Tex. 
Civ.App. 395; Western Union Tel. Co. 
v. Adams, (Tex.Civ.App.) 80 S.W. 93; 
Western Union Tel. Co. v. Stacy, 
(Tex.Civ.App.) 41 S.W. 100; Western 
Union Tel. Co. v. Piner, 29 S.W. 66, 
9 Tex.Civ.App. 152. 


15.. Western Union Tel. Co. v. 
Hamilton, 81 S.W. 1052, 36 Tex.Civ. 
App. 300; Western Union Tel. Co. v. 
De Jarles, 27 S.W. 792, 8 Tex.Civ.App. 
109. _But_see Woods v. Western Un- 
ion. Tel. Cos 61" SH veb3y 048. NEOs 
128 Am.S.R. 581 (holding that it is 
not an element of damages that plain- 
tiff saw his brother’s body after de- 
composition had advanced so far that 
the features could hardly be recog- 
nized). 


16. Western Union Tel. 
vase 84 S.Ww. 


17. Western. Union Telegraph Co. 
v. Toms, 137 S.-W. 559; 99 Arik) Gage 
Roach v. Jones, 44 S.W. 677, 18 Tex. 
Civ.App. 231. 


18. Western Union Telegraph Co. 
v. McDonald, 122 S.W. 618, 57 Tex. 
Civ.App. 472. 


19. Western Union Telegraph Co. 
v. Royal, 74 So. 94, 15 Ala.App. 546 
[cert den 74 So. 1006, 199 Ala. 703]. 


20. Must be proximate result o 
defendant’s breach see supra § 302. i 


Conse 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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lation of the addressee there may be recovery there- 
for,?1 although defendant has no notice that the pur- 
pose of the message is to secure aid for plaintiff 
rather than to enable the addressee to see or attend 
the sick or deceased;?2 but mental distress caused 
by want of companionship and comfort of a brother 
.on a journey to the bedside of a fatally sick mother 
has been held too remote a type of mental injury 
While a few cases have denied 
recovery where plaintiff was only remotely related to 
the addressee by marriage,?* there can ordinarily 
be recovery, although the legal relationship is quite 
remote, if there is proof of special ties of affection 
which make plaintiff’s mental anguish apparent ;?> 
many cases have, without proof of special relations 
or affections, allowed recovery where the relation 
of the addressee to the plaintiff is that of father-in- 
law,?° mother-in-law,?? or brother-in-law,?8 and both 
parties have a close and mutual interest in the per- 
son who is sick or deceased, for in such eases the 


to be recoverable.2% 


21. Ala.—Western Union Tel. Co. 
v. West, 51. So. 740, 165 Ala. 399; 
Western Union Tel. Co. v. Saunders, 
51 So. 176, 164 Ala. 234, 137 Am.S.R. 
35; Western Union Tel. Co. v. Ben- 
Son, 48°Soe. 712, 159 Ala. 254; Postal 
Tel, ete., Co. v. Beal, 48 So. 676, 159 
Ala. 249; Western Union Tel. Co. v. 
Crocker, 233 So. °45, 135° Ala. 492, 59 
L.R.A. 398; Western Union Tel. Co. 
v. Holland, 66 So. 926, 11 Ala.App. 
510; Western Union Telegraph Co. 
v. Snell, 56 So. 854, 3 Ala.App. 263. 


Ark.—Western Union Telegraph Co. 
v. Garlington, 142 S.W. 854, 101 Ark. 
487, 49 L.R.A.N.S. 300; Western Un- 
ion Tel. Co. v. Griffin, 122 S.W. 489, 
92 Ark. 219. . 


Ind.—Western Union Tel. Co. v. 
Cua 32 N.E. 871, 6 Ind.App. 
£25: 


Iowa.—Foreman v. Western Union 
Tel. Co., 116 N.W. 724, 141 Iowa 32, 19 
L.R.A.N.S. 374. 


Ky.—Thurman vy. Western Union 
Mol. <Go., 105. S.W. (155, 5127 Ky, ©1377, 
32 Ky.L. 26, 14 L.R.A.N.S. 499. 


N.C.—Cordell v. Western Union Tel. 
Co., 63 S.E. 71, 149 N.C. 402, 22 -L.R. 
A.N.S. 540; Gerock v. Western Union 
Tele Co,, 9260) Sw A63i, 1 47— NE. 1s 
Bright v. Western Union Tel. Co., 43 
Seb 8 4ly (132) N-C. $317: 


S.cC.—Graham v. Western Union 
MelwCO. nt UO) tS. C2009 93e1s.Cn Liss 
Bolton v. Western Union Tel. Co., 57 
SS 543,176 5.C.. 529; 


Tenn.—Western Union Tel. 
Kirkpatrick, 2 Tenn.Civ.A. 41. 


Tex.—Western Union Telegraph Co. 
v. Johnson, 226 S.W. 671, 111 Tex. 1 
[refusing error (Civ.App.) 218 S.Ww. 
781]; Horn v. Western Union Tele- 
graph Co., 194 S.W. 386, 205 S.W. 831, 
109 Tex. 229; Western Union Tele- 
graph Co. v. Olivarri, 135 S.W. 1158, 
104 Tex. 203 [aff 110 S.W. 930, 51 Tex. 
Civ.App. 145, and (Civ.App.) 126 S.W. 
688]; Potts v. Western Union Tel. 
Co., 18 S.W. 604, 82 Tex. 545; West- 
ern Union Telegraph Co. ..v. Mooney, 
(Civ.App.) 160 S.W. 318; Western Un- 
jon Telegraph Co. v. Landry, (Civ. 
App.) 134 S.W. 848; Western Union 
Tel. Co. v. Olivarri, 110 S.W. 9390, 126 
S.W. 688, 51 Tex.Civ.App. 145 [aff 135 
S.W. 1158, 104 Tex. 203]; Western 
Union Tel. Co. v. Steele, (Civ.App.) 
110 S.W. 546; Western Union Tel. Co. 
v. Hankins, (Civ.App.) 110_S.W. 543; 
Western Union Tel. Co. v. Bell, (Civ. 
App.) 90 S.W. 714. 


[a] Proximate cause.—(1) There 


Co. v. 


TELEGRAPH sg AND TELEPHONES 


for Funeral. 


damage.*1 


Clergyman.*+ 


can be no recovery if the addressee 
could not have arrived any sooner 
than he did arrive even if defendant 
had duly performed. Landry v. West- 
ern Union Tel. Co., 113 S.W. 10, 102 
Tex. 67 [rev (Civ.App.) 108 S.W. 
461]. (2) And there can be re- 
covery only for that anguish suffered 
between the time when, if defendant 
had duly performed, the addressee 
would have arrived and the time 
when he actually did arrive. West- 
ern Union Tel. Co. v. Northeutt, 48 
So. 553, 158 Ala. 539, 182 Am.S.R. 38. 


22. Foreman’ v. Western Union 
Tel. Co., 116 N.W. 724, 141 Iowa 32, 
19 L.R.A.N.S. 374; Bright v. Western 
Union Tel. Co., 43 S.E. 841, 132 N.C. 
817. See Weatherford, etc., R. Co. v. 
Seals, (Tex.Civ.App.) 41 S.W. 841 
(holding that where, despite delay in 
delivering a message informing of 
the death of a daughter, plaintiff is 
himself able to attend the funeral but 
is unable to get his wife and family 
there, there can be no recovery for 
mental anguish caused by lack of con- 
solation and the presence of his wife 
and family as defendant was not noti- 
fied concerning his wife and family). 
Contra Western Union Tel. Co. Vv. 
Luck, 41 S.W. 469, 91 Tex. 178, 66 
Am.S.R. 869 [overr Western Union 
Tel. Co. v. Nations, 18 S.W. 709, 82 
Tex. 539, 27 Am.S.R. 914]. % 


23. Western Union Tel. Co. v. 
Birchfield, 88 S.W. 635, 14 Tex.Civ. 
App. 664. 


24. Western Union Tel. Co. v. 
Steinbergen, 54 S.W. 829, 107 Ky. 469, 
21 Ky.L. 1289; Butler v. Western 
Union Tel. Co., 57 S.E. 757, 77 S.C. 148. 


25. Bright v. Western Union Tel. 
Co., 43); 8. Bi c841-132 N.C. 307, 


26. Postal Tel.-Cable Co. v. Nail, 
66 So. 903, 12 Ala.App. 317; Western 
Union Telegraph Co. v. Holland, 66 
So. 926, 11 Ala.App. 510; Western 
Union Telegraph .Co. v. Bennett, 57 
So. 87, 3 Ala.App. 275; Western Un- 
ion Telegraph Co. v. Griffin, 122 S.W. 
489, 92 Ark. 219. 


27. Western Union Telegraph Co. 
v. Saunders, 51 So. 176, 164 Ala. 234, 
137 Am.S.R. 35. 


28. Western Union. Telegraph Co. 
v. West, 51 So. 740, 165 Ala. 399. 
Contra Western Union Tel. Co. v. Ay- 
ers, 31 So. 78, 181 Ala. 391, 90 Am.S. 
Ri 192: 

29. Western Union Tel. Co. v. 
Saunders, 51 So. 176, 164 Ala. 234, 137 
Am.S.R. 35. 
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marriage relationship is close enough that mental 
anguish will be presumed.2°9 


[§ 313] ee. Failure To Meet Body and Arrange 
Where plaintiff is traveling with the 
corpse of a near relative and because of defendant’s 
breach of duty there is no one to meet him upon his 
arrival, and no preparations have been made for the 
burial, plaintiff may recover for the mental anguish 
proximately and naturally resulting;?° but it has 
been held that mental anguish based solely on the 
fact that the burial is delayed but a few hours is too 
remote and imaginary to be a recoverable item of 
There can be no recovery if defendant 
has no notice that the sender of the message is trav- 
eling with a corpse,®? or if it is not shown that the 
sender would have been met and burial arrangements 
been made had defendant duly performed.** 


[§ 314] ff. Delay or Nonarrival of Physician or 
Where, because of defendant’s negli- 


30. Western Union Tel. Co. v. 
Crowley, 48 So. 381, 158 Ala. 583; 
Western Union Tel. Co. v. McMorris, 
48 So. 349, 158 Ala. 563, 1382 Am.S.R. 
46; Western Union Tel. Co. v. Long, 
41 So. 965, 148 Ala. 202; Lyles v. 
Western Union Tel. Co., 57 S.E. 725, 
77 S.C. 174,12 L.R.A.N.S. 534; West- 
ern Union Tel. Co. v. Turner, (Tex. 
Civ.App.) 78 S.W. 362; Western Un- 
ion Tel. Co. v. Giffin, 65 S.W. 661, 57 
S.W. 327, 27 Tex.Civ.App. 306. But 
see Western Union Tel. Co. v. Burch, 
8k SEW,” (5525) 36 Tex. CivApps eu 
(holding that there can be no recov- 
ery for mental anguish growing out 
of particular circumstances connect- 
ed with the failure to meet plaintiff 
which could not reasonably have been 
BGs the contemplation of the par- 
ies). 


[a] Anguish because of subse- 
quent knowledge of lack of care of 
body.—A wife suing for mental an- 
guish for the nondelivery of a mes- 
sage, notifying her brother of her 
husband’s death and requesting him 
to meet the body at a station, may 
recover for mental anguish suffered 
because the body remained at the sta- 
tion exposed to the sun for several 
hours, and was interred late at night 
without the usual burial rites, al- 
though she did not suffer such an- 
guish when the body was so exposed 
and interred because she had then 
no knowledge of the facts. Lyles v. 
Western Union Telegraph Co., 65 S. 
E. 832, 84 S.C. 1, 137 Am.S.R. 829. 


31. Western Union Telegraph Co. 
v. Bangs, 125 S.W. 1012, 94 Ark, 44. 


32. Western Union Tel. Co. v. Kuy- 
kendall, 89 S.W. 965, 99 Tex. 323. 


33. Western Union Tel. Co. v. Mc- 
Morris, 48 So. 349, 158 Ala. 563, 132 
Am.S.R. 46; Hancock v. Western Un- 
ion Tel. Co., 49 S.E. 952, 137 N.C. 497, 
69 L.R.A. 403. 


[a] No presumption.—It cannot 
be presumed that plaintiff would have 
been met or the funeral preparations 
made, however willing the addressee 
may have been to comply with such 
a request, since too many contingen- 
cies might have prevented his doing 
so. Hancock v. Western Union Tel. 
Co., 49 S.B. 952, 187 N.C. 497, 69 Li 
R.A. 4038. 


24. Patient’s right to recover for 
increased physical and mental suf- 
fering see supra § 291. 


Physician’s right of recovery for 
loss of fees and employment see su- 
pra § 275. 


266 [62 C.J.] 


gent delay or nondelivery of a message summoning 
a physician to attend a sick or injured member of 
the sender’s family, the sender suffers mental an- 
guish because of worry over, or witnessing the pro- 
longed suffering of, the sick relative, most authori- 
ties allow recovery for the same,*° provided the 
physician could and would have arrived in time to 
have avoided the suffering had defendant duly per- 
formed,?® and provided that defendant has notice 
that plaintiff needs the physician to attend a sick 
relative;°7 but there is some authority to the effect 
that there ean be no recovery for the mental anguish 
in such a ease.28 Recovery has been allowed for 
mental anguish, suffered by a father because of his 
failure, due to defendant’s negligence, to procure 
a minister to tend to the spiritual and religious de- 
sires of a dying daughter;?® but it has been held 
that there ean be no recovery because plaintiff is 
deprived of the services of a friendly clergyman 
whose services are specially desired at the funeral 
of a deceased member of plaintiff’s family.*° 


[§ 315] gg. Administration of Wrong Treatment. 
Where a message shows on its face that it is a re- 
port by a physician of the state department of health 
to another physician as to the existence or nonex- 
istence of a disease as determined by a diagnosis 
of a specimen sent in by the latter physician, and, 
because of defendant’s negligence in transmitting the 
report so that it reads that the disease exists when 
it does not, the physician administers an antitoxin 


35. Western Union Tel. Co. v. Ha- 
ley, 39 So. 386, 143 Ala. 586; Western 
Union Tel. Co. v. Henderson, 7 So. 419, 
89 Ala. 510, 18 Am.S.R. 148; Carswell 


L.R.A. 431. 
40. 
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Western Union Tel. Co. v. Ar- 
nold, 73 S.W. 1048, 96 Tex. 493. - 


[§§ 814-317 


to the ill child which has such an effect that its 
parent thinks the child will die, the parent may 
recover for the mental anguish thus suffered.** 


[§ 316] (c) Message Asking for Money. Recov- 
ery for mental anguish caused by delay or nondeliv- 
ery of a message requesting money has been allowed 
where defendant was sufficiently apprised that plain- 
tiff sender was alone with the body of her dead 
mother without means,*? that plaintiff needed mon- 
ey to bury his wife properly,*® or that plaintiff need- 
ed the money to obtain his release from jail.** It 
has been held, however, that the sendee of a message 
requesting mortey cannot recover for mental anguish 
sustained because he is prevented from sending finan- 
cial assistance to a daughter who is alone with his 
dying wife at a distant point.*® 


[§ 317] (d) Messages Requesting Addressee To 
Meet Sender or Other Party.*® Although defend- 
ant’s failure to perform its duty with respect to a 
message requesting the addressee to meet plaintiff 
results in plaintiff’s not being met there can be no 
recovery for mere disappointment or humiliation at 
not being met,*7 or because plaintiff was thereby 
deprived of the companionship of another member 
of his family while on the way to the bedside of a 
dying relative.48 If, however, the failure to meet 
plaintiff is accompanied by facts or circumstances, 
naturally to be expected and reasonably calculated 
to produce real pain and suffering in the mind of 
plaintiff, there can generally be recovery therefor;*? 


inson, 87 S.W. 545, 97 Tenn. 638, 34)ing with body of deceased relative 


See supra § 313. 


47. Sledge v. Western Union Tele- 
graph Co., 50 So. 886, 163 Ala. 4; 


v. Western Union Telegraph Co., 69 
S.H. 782, 154 N.C. 112, 32 L.R.A.N.S. 
611; Gulf, etc., Tel. Co. v. Richard- 
son, 15 S.W. 689, 79 Tex. 649; West- 
ern Union Tel. Co. v. Cavin, 70 S.W. 
229, 30 Tex.Civ.App. 152; Western 
Union Tel. Co. v. Kendzora, (Tex.Civ. 
App.) 26 S.W. 245; Western Union 
Tel. Co. v. Stephens, 21 S.W. 148, 2 
Tex.Civ.App. 129. Contra Western 
Union Tel. Co. v. Cooper, 9 S.W. 598, 
re 507, 10 Am.S.R. 772, 1 LRA. 
728. 


36. Western Union Tel. Co. v. Ha- 
ley, 39 So. 386, 143 Ala. 586; Slaugh- 
ter v. Western Union Tel. Co., (Tex. 
Civ.App.) 112 S.W. 688. 


87. Williams v. Western Union 
Tel. Co:, 48 S.H. 559, 1386 N.C. 82. 


[a] Notice insufficient—A mes- 
sage notifying a physician to meet 
the sender at a certain place does 
not put defendant on notice that send- 
er will suffer mental anguish and dis- 
tress because he does not have medi- 
eal attendance for an invalid sister 
and there can be no recovery for men- 
tal anguish. Williams v. Western 
pene Tel. Co., 48 S.B. 559,’ 136 N.C. 


38. Western Union Tel. Co. v. Reid, 
85 S.W. 1171, 120 Ky. 231, 27 Ky.L. 
659, 70 L.R.A. 289. 


[a] Reasons for rule.—The 
grounds upon which a recovery has 
been denied are that the mental suf- 
fering of plaintiff in such cases is 
-merely reflex or sympathetic, too re- 
mote, and not within the contempla- 
tion of the parties. Western Union 
Tel. Co. v. Reid, 85 S.W. 1171, 120 Ky. 
231, 27 Ky.L. 659, 70 L.R.A. 289. 


39. Western Union Tel. Co. v. Rob- 


‘v. Waller, 


41. Western Union Telegraph Co. 
v. Redding, (Fla.) 129 So. 743, 72 A. 
L.R. 1192. 


42. Western Union Telegraph Co. 
v. Chilson, (Tex.Civ.App.) 168 S.W. 
878. But see Gooch v. Western Union 
Tel. Co., 90 S.W. 587, 28 Ky.L. 828 
(holding that mental anguish because 
of failure to deliver a message- re- 
questing money to aid plaintiff with 
a sick son was too remote to justify 
a recovery). 


43. Western Union Telegraph Co. 
v. McFarlane, 161 S.W. 57. 


[a] Sufficiency of notice.—Al- 
though a telegraph company was not 
told, when a message was sent, re- 
questing money immediately and stat- 
ing that plaintiff’s wife had just died, 
that plaintiff desired the money for 
embalming his wife, it was sufficient- 
ly informed by circumstances that its 
failure properly to transmit would 
probably cause plaintiff mental an- 
guish from inability properly to em- 
balm his wife on the nonreceipt of the 
money. Western Union Telegraph Co, 
La peyeeTehe: (Tex.Civ.App.) 161 S. 


44 Western Union Telegraph Co. 
see (Tex.Civ.App.) 227 S.W. 


45. Western Union Telegraph Co. 
(Tex.Civ.App.) 233 S.W. 
1026 [conforming to 232 S.W. 487, 111 
Tex. 268]. 


46. Generally as to damages re- 
coverable for breach as to message re- 
questing addressee to meet sender 
see supra § 293. 


Recovery where plaintiff is travel- 


Western Union Tel. Co. v. Howle, 47 
So. 341, 156 Ala. 331; Western Un- 
ion Tel. Co. v. Sledge, 45 So. 59, 153 
Ala. 291; Western Union Tel. Co. v. 
Westmoreland, 44 So. 382, 151 Ala. 
319; Western Union Telegraph Co. v. 
Archie, 121 S.W. 1045, 92 Ark. 59; 
Western Union Tel. Co. vy. Henley, 54 
N.E. 775, 23 Ind.App. 14; McAllen v. 
Western Union Tel. Co., 7 S.W. 715,. 
70 Tex. 243. 


[a] Rule applied.—(1) Where the 
home of a friend was but a short dis- 
tance from station and no disagree- 
able experiences were encountered. 
Sledge v. Western Union Tel. Co., 50 
So. 886, 163 Ala. 4. (2) Where the 
sender, a young lady, was not met at 
night by her brother because of de- 
fendant’s failure to deliver message 
asking the brother to meet her, but 
she walked without mishap to the 
home of her brother which was a dis- 
tance of only five and a half blocks. 
Western Union Tel. Co. v. Westmore- 
land, 44 So. 382, 151 Ala. 319. (3) 
Where plaintiff arrived in the middle 
of the day in a town with which she 
was familiar, and there was a hotel 
and telephone close to the Station, 
and after remaining at the station a 
few minutes she met a friend who 
walked with her to the home of the 
relatives she was to visit. Western 
Union Tel. Co. v. Archie, 121 S.w. 
1045, 92 Ark. 59. 


48. Western Union Tel. Co. vy. 
Birchfield, 38 S.W. 635, 14 Tex.Civ. 
App. 664. 


49. Western Union Telegraph Co. 
v. Flannagan, 167 S.W. 701, 113 Ark. 
9; Western Union Tel. Co. v. Han- 
ley, 107 S.W. 1168, 85 Ark. 268; Post- 
al Tel. Cable Co. v. Terrell, 100 S.wW. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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but a message which simply informs the sendee of 
plaintiff’s time of arrival does not sufficiently put 
defendant on notice that plaintiff is expecting to be 
met by the sendee and that mental anguish is likely 
to result from not being met,®° and there can be no 
recovery where mental anguish is due to causes which 


. cannot reasonably be said to have been within the 


contemplation of the’parties,®! unless defendant has 
been given special notice thereof.5?, Where plaintiff, 
who has sent a message requesting the addressee to 
meet his minor daughter who is to arrive in a strange 
city at midnight, is informed, after it is too late to 
make other arrangements, that the message has not 
been delivered, he may recover for mental anguish 
due to apprehension as to what has befallen the 
daughter.°3 


[§ 318] (e) Messages Notifying of Time of Send- 
er’s Arrival.°* Failure promptly to deliver a mes- 
sage which simply notifies the sendee of the time 
and place the sender will arrive does not entitle the 
sendee to recovery for mental anguish due to worry 
for the sender,®® unless defendant is notified of cir- 
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cumstances which apprise it that a failure to prompt- 
ly deliver the message is likely to result in mental 
anguish to the sendee.®* 


[§ 319] d. Physical Pain and Suffering Resulting 
from Mental Anguish. Where there can be no re- 
covery for the mental anguish itself there can be no 
recovery for physical pain and suffering, solely the 
result of the mental anguish.®7 


[§ 320] e. Interest. Where the damages are liq- 
uidated or capable of being made certain by ealeu- 
lation, plaintiff may be entitled to the legal rate of 
interest thereon from the date that his right of re- 
covery accrued.°§ 


[§ 321] f. Losses from Illegal Collateral Transac- 
tion. Where the transaction in connection with 
which plaintiff claims that the negligence of the tel- 
egraph company has caused him to suffer a loss is 
in itself an illegal transaction, and the message was 
sent in furtherance thereof, there can be no recov- 


ery.°? 


292, 124 Ky. 822, 30 Ky.L. 1023, 14 
L.R.A.N.S. 927; Green v. Western 
Union Tel. Co., 49 S.H. 165, 136 N.C. 
489, 103 Am.S.R. 955, 67 L.R.A. 985; 
Western Union Tel. Co. vy. Siddall, 
(Civ.App.) 86 S.W. 343; Western Un- 
ion Tel. Co. v. Norton, (Civ.App.) 62 
S.W. 1081. 


[a] Rule applied where plaintiff: 
(1) A woman in delicate health, with- 
out money or other acquaintance in 
a large city, whose message to her 
husband to meet her was not deliv- 
ered, was obliged to search for him, 
and to accept shelter from his em- 
ployer until he returned two days 
later. Western Union Telegraph Co. v. 
Flannagan, 167 S.W. 701, 113 Ark. 9. 
(2) A woman, was compelled to wait 
in a lonely station away from friends 
and relatives at midnight and in 
freezing weather. Western Union 
Tel. Co. v. Hanley, 107 S.W. 1168, 85 
Ark. 263. (3) A young girl, arrived 
alone on a midnight train in a town 
where she was a stranger. Green v. 
Western Union Tel. Co., 49 S.E. 165, 
186 N.C. 489, 108 Am.S.R. 955, 67 L. 
R.A. 985. (4) Was a delicate woman 
accompanied by a small child and ar- 
rived at a late hour in stormy weath- 
er. Western Union Tel. Co. v. Siddall, 
(Tex.Civ.App.) 86 S.W. 343. 


50. Western Union Tel. Co. v. Hen- 
dey 42.54 Ney. 775, 23) Ind App... 145 
Western Union Tel. Co. v. Bryant, 46 
N.E. 358, 17 Ind.App. 70. 


51. Western Union Tel. Co. v. 
Hogue, 94 S.W. 924, 79 Ark. 33; Ken- 
non y. Western Union Tel. Co., 35 S. 
E. 468, 126 N.C. 232; Todd v. Western 
Union Tel. Co., 58 S.E. 433, 77 S.C. 
522. 


[a] Tlustrations.—(1) Where the 
message merely directs the sendee to 
meet the sender with a carriage and 
says nothing about the sender’s wife 
and children, defendant has no notice 
that plaintiff will suffer mental an- 
guish in worrying about his wife and 
children because not met by the car- 
riage, and for this he cannot recover. 
Todd v. Western Union Tel. Co., 58 S. 
ty AS31727 S.C, 622.5 (2) Where- the 
message merely requests the sendee 
to meet the sender on the latter’s ar- 
rival but does not show that the lat- 
ter is coming because of the sickness 
of a relative, the fact that because 
of nondelivery of the message the 
sender is not met and hence does not 
get to the sick relative in time to 


see her before she dies, does not en- 
title the sender to recover damages 
for mental anguish resulting from 
failure to see the sick relative during 
life. Kennon y. Western Union Tel. 
Co., 35 S.H: 468, 126 N.C. 232. 


52. Toale v. Western Union Tel. 
Co., 57 S.E. 117, 76 S.C. 248; Western 
Union Tel. Co. vy. Huffman, (Tex.Civ. 
App.) 208 S.W. 183. 


[a] Rule applied.—-(1) Where, at 
the time of sending a message re- 
questing the addressee to meet him 
with a conveyance, plaintiff informs 
the agent that he is anxious to reach 
home to be with his family and suf- 
fers mental anguish because of delay 
in being with family due to nondeliv- 
ery of message. Toale vy. Western 
Wnion’ Reb Cos2 61, S.E.s 11 Ge t6. SC, 
248. (2) Where plaintiff sender in- 
formed the agent that the purpose 
of sending the message was to have 
plaintiff’s brother meet plaintiff at a 
train as it passed through the town 
where their sick father lived in order 
to inform plaintiff of the condition of 
the father so that plaintiff might stop 
off if the father was very ill and, 
because of nondelivery of the mes- 
sage, the brother did not meet plain- 
tiff and plaintiff went through the 
town although the father was very 
ill and died soon thereafter and plain- 
tiff suffered mental anguish from not 
being with his father. Western Un- 
ion Tel. Co. v. Huffman, (Tex.Civ. 
App.) 208 S.W. 183. 


53. Green y. Western Union Tel. 
Co3.° 49) S.Be7 171, 186° NC: 506: 


54. Mental anguish of sender of 
such a message where sendee fails to 
meet him see supra § 317 note 50. 


55. Western Union Telegraph Co. 
v. Oastler, 119 S.W. 285, 90 Ark. 268, 
49 L.R.A.N.S. 325; Powell v. Western 
Union Telegraph Co., 131 S.H. 762, 191 
N.C. 356. See also Arial v. Western 
Union Tel, Co., 50 S.E..6, 70 S.C. 418 
(holding that no recovery can be had 
for mental anguish where, because of 
failure to deliver message announcing 
time uncles will reach the bedside of 
sick father, plaintiff uselessly leaves 
bedside to meet trains and is thus 
away when the father dies). 


[a] Iustration.—A message 
merely notifying the wife that the 
sender will see her in the morning 
does not put defendant on notice that 
wife is expecting her husband that 


night and will worry if he does not 
arrive, and if defendant is not other- 
wise notified, no recovery can be had 
for mental anguish of wife due to the 
fact that the message is not delivered 
until morning. Powell v. Western 
Laon Tel. Co., 131 S.E. 762, 191 N.C. 


56. Christman’ vy. Postal Telegraph 
Co., 74 S.E. 325, 159 N.C. 195; -Dayvis 
v. Western Union Tel. Co., 51 S.E. 
898, 139-N.C. 79. 


[a] Tlustration.—Although a mes- 
sage from a wife to her husband mere- 
ly informs of the time of her arrival 
and does not of itself notify that 
mental anguish of the husband will 
be a natural result of nondelivery, yet 
if the wife when sending the message 
informs the agent that the husband 
was expecting her previously, but she 
mistakenly took wrong train, and hus- 
band will worry if-he does not hear 
from her, there is sufficient notice to 
allow sender’s husband to recover for 
mental anguish resulting from a non- 
delivery of the message. Dayvis v. 
Western Union Tel. Co., 51 S.E. 898, 
E39 -NiCs C9; 


57. Ey v. Western Union Tel. Co., 
298 F. 357; Jones v. Western Union 
Telegraph Co., 233 F. 301; Kagy v. 
Western Union Tel. Co., 76 N.H. 792, 
37 Ind.App. 73, 117 Am.S.R. 278; Cur- 
tin v. Western Union Tel. Co., 42 N. 
Y.S. 1109, 13 App.Div. 253, 3 N.Y.Ann. 
Cas. 286; Western Union Tel. Co. v. 
Foy, 124 P. 305, 82 Okl. 801, 49 L.R.A. 
N.S. 348. 


58. Western Union Telegraph Co. 
v. Lange, 248 F. 656, 160 C.C.A. 556 
[eert gr 39 S.Ct. 8, 248 U.S. 552, 63 
L.Ed. 418, and rev on other grounds 
40 S.Ct. 460, 253 U.S. 101, 64 L.md. 
803]; Providence Washington Ins. 


Co. v. Western Union Telegraph Co., 


153 Ill.App. 118 [aff 93 N.E. 134, 247 
Ill. 84, 30 L.R.A.N.S. 1170, 139 Am.S.R. 
Slee 


59. U.S.—Jackson v. Western Un- 
ion Telegraph Co., 269 F. 598; Mel- 
chert v. American Union Tel. Co., 11 
F. 193, 8 McCrary 521. 


Ga.—Cothran v. Western Union Tel. 
Co., 9 S.E. 836, 88 Ga. 25 [disappr 
Western Union Tel. Co. v. Blanchard, 
68 Ga. 299, 45 Am.R. 480]. 


Me.—Morris y. Western Union Tel. 
Co., 47 A. 926, 94 Me. 423. 


Mich.—Carland v. Western Union 
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[§ 322] 6. Exemplary Damages.®° In some juris- 
dictions a telegraph company is not generally liable 
in exemplary damages for the acts of its agents if it 
has not authorized, participated in, or ratified, such 
acts,®4 or unless it was negligent in employing an 
agent of known incompetence and recklessness.®? 
In other jurisdictions, however, a telegraph com- 
pany may be liable in exemplary damages for the 
wrongful act of its agent irrespective of any express 


Tel. Co., 76 N.W. 762, 118 Mich. 369, 
74 Am.S.R. 394, 43 L.R.A. 280. 


Miss.—Western Union Tel. Co. v. 
McLaurin, 66 So. 739, 108 Miss. 273, 
L.R.A.1915C 487. 


N.J.—Schnitzer v. Western Union 
Telegraph Co., 85 A. 1021, 84 N.J.Law 
63. 


N.Y.—Weld vy. Postal Tel. Cable Co., 
92 N.E. 415, 199 N.Y. 88. 


S.C.—Wiggins v. Postal Telegraph 
Co., 125 S.B. 568, 130 S.C. 292, 44 A. 
L.R. 781; Gist v. Western Union Tel. 
Co., 23 S.E. 143, 45 S.C. 344, 55 Am. 
S.R. 763. 


Tex.—Western Union Tel. Co. v. 
BAeper, 39 S.W. 599, 15 Tex.Civ.App. 
37, 


[a] Presumption is, however, in 
favor of legality. Western Union Tel. 
Co. v. Chamblee, 25 So, 232, 122 Ala. 
428, 82 Am.S.R. 89; Hocker v. West- 
ern Union Tel. Co., 34 So. 901, 45 Fla. 
368; Western Union Tel. Co. v. Hill, 
(Tex.Civ.App.) 65 S.W. 1123. 


60. Federal law_as to exemplary 
damages applicable to interstate mes- 
sages see cases infra § 260, note 9. 


Liability of master in exemplary 
damages for acts of agent or servant 
generally see Damages §§ 290, 291. 


61. Western Union Tel. Co. vy. 
Brown, 58 Tex. 170, 44 Am.R. 610; 
Western Union Tel. Co. v. Schoon- 
maker, (Tex.Civ.App.) 181 S.W. 263; 
Western Union Tel. Co. v. Landry, 
(Tex.Civ.App.) 108 S.W. 461 [rev on 
other grounds 113 S.W. 10, 102 Tex. 
67]; Marlatt v. Western Union Tele- 
graph Co., 167 N.W. 263, 167 Wis. 176. 
See Western Union Tel. Co. v. Thomp- 
son, 86 So. 273, 123 Miss. 441; Postal 
Telegraph-Cable Co. v. Eubanks, 83 
So. 678, 121 Miss. 530; Postal Tel.-Ca- 
ble Co. v. Green, 83 So. 403, 121 Miss. 
260; Western Union Tel. Co. v. Nor- 
man, 83 So. 465, 121 Miss. 128; Berg 
v. Western Union Telegraph Co., 96 S. 
E. 248, 110 S.C. 169 (all applying the 
federal rule which denies recovery in 
the absence of authorization or ratifi- 
cation); Western Union Tel. Co. v. 
Robertson, 69 So. 680, 109 Miss. 775 
(applying the Louisiana rule which 
requires the act of the servant to be 
authorized or subsequently ratified 
by the master). But see Gulf, ete., 
R. Co. v. Levy, 59 Tex. 542, 46 Am. 
S.R. 269 (apparently allowing the re- 
covery of exemplary damages without 
such requirements). 


[a] Ratification—(1) The mere 
fact that defendant retains the agent 
in its employment does not of itself 
conclusively show such ratification as 
to make defendant liable in punitive 
damages. Marlatt v. Western Union 
Telegraph Co., 167 N.W. 263, 167 Wis. 
176. (2) And, if the defendant offers 
to discharge the employee but does 
not do so because of plaintiff’s re- 
quest, it can be said as a matter of 
law that the wrongful act has not 


been ratified. Marlatt vy. Western 
Union Telegraph Co., supra, 
62. Western Union Tel. Co. v 


Karr, 24 S.W. 302, 5 Tex.Civ.App. 60. 
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63. Ala.—Western Union Tel. Co. 
v. Crowley, 48 So. 381, 158 Ala. 583; 
Western Union Tel. Co. v. Seed, 22 
So. 474, 115 Ala, 670. 


Kan.—Western Union Tel. Co. ‘¥. 
Gilstrap, 94 P. 122, 77 Kan. 191; West- 
ern Union Tel. Co. v. Lawson, 72 P. 
283, 66 Kan. 660; West v. Western 
Union Tel. Co., 17 P. 807, 39 Kan. 93, 
7 Am.S.R. 530. 


Minn.—Peterson y. Western Union 
Tel. Co., 77 N.W. 985, 75 Minn. 368, 
74 Am.S.\R. 502, 43 L.R.A. 581; Peter- 
son v. Western Union Tel. Co., 67 N. 
W. 646, 65 Minn. 18, 33 L.R.A. 302. 


Miss.—Western Union Telegraph 
Co. v. Teague, 78 So. 610, 117 Miss. 
401; Dickerson vy. Western Union Tel- 
egraph Co., 74 So. 779, 114 Miss. 115; 
Western Union Tel. Co. v. Hiller, 47 
So. 377, 93 Miss. 658; Western Union 
Tel. Co. v. Watson, 33 So. 76, 82 Miss. 
101. 


Mont.—Lahood v. Continental Tele- 
graph Co., 157 P. 639, 52 Mont. 313. 


S.C.—Gens v. Western Union Tele- 
graph Co., 68 S.E. 530, 86 S.C. 242; 
Glover v. Western Union Tel. Co., 59 
SiB. 5265-278 WS.C. 1502; Dempsey -v. 
Western Union Tel. Co., 58 S.E. 9, 77 
S.C. 399; Bowen v.. Western Union 
Tel. Co., 57 S.H. 674, 77 S.C. 122; Dos- 
ter v. Western Union Tel. Co., 57 S.E. 
671, 77 S.C. 56; Toale v. Western Un- 
On; MeELACo. bh SL. hd, “EGO. 2aes 
Machen vy. Western Union Tel. Co., 51 
S.E. 697, 72 S.C. 256; Poulnot v. West- 
ern Union Tel. Co., 48 S.E. 622, 69 
S.C. 545; Butler v. Western Union 
Tel. Co., 44 S.BE. 91, 65 S.C. 510; Marsh 
v. Western Union Tel. Co., 43 S.E. 
953, 65 S.C. 430; Young v. Western 
wate Tel. Co., 43 S.E. 448, 65 S.C. 
ae 


Tenn.—Western Union Tel. Co. v. 
Frith, 58 S.W. 118, 105 Tenn. 167. 


64. Ala.—Western Union Tel. Co. 
v. Benson, 48 So. 712, 159 Ala. 254; 
Western Union Tel. Co. v. Rowell, 45 
So. 78, 153 Ala. 295; Western Union 
Tel. Co. v. Way, 4 So. 844, 83 Ala. 542; 
Western Union Telegraph Co. v. Em- 
erson, 69 So. 335, 14 Ala.App. 247 [cert 
den 69 So. 1017, 193 Ala. 675]. 


Ga.—Haber, ete., Hat Co. v. South- 
ern Bell Tel., etc, Co., 45 S.E. 696, 
118 Ga. 874. 


Ky.—-Cumberland Tel., ete., Co. v. 
Cartwright Creek Tel. Co., 108 S.W. 
875, 128 Ky. 395, 32 Ky.L. 1357. 


Okl.—Western Union Telegraph Co. 
v. Reeves, 126 P. 216, 34 Okl. 468. 


Tex.—Southwestern Tel. & Tel. Co. 
v. Luckett, 127 S.W. 856, 60 Tex.Civ. 
App. 117. 


W.Va.—Davis v. Western Union 
Tel. Co., 32 S.E. 1026, 46 W.Va. 48. 


65. U.S.—Sommerville y. Chesa- 
peake & Potomac Telephone Co., 258 
F. 147 [cert den 40 S.Ct. 10, 250 U.S. 
661, 638 L.Ed. 1195]; Western Union 
Tel. Co. v. Cashman, 132 F. 805, 65 C. 
CrAL SCOT: 


Ala.—Sledge v. Western Union Tel- 
egraph Co., 50 So. 886, 163 Ala. 4; 


authorization or subsequent ratifeation.*%* 
ing to some cases there can be no recovery where 
the action is in contract;°* and exemplary damages 
are always limited to eases where the act was done 
willfully, wantonly, maliciously, or with reckless in- 
difference to consequences®* by defendant’s agent in 
the course of his employment.*® © 
gence,®? an apparent disregard of plaintiff’s rights,°° 
an intentional effort to mislead plaintiff,°® or an 


[§ 322 


Aceord- 


While gross negli- 


Western Union Tel. Co. v. Westmore- 
land, 44 So. 382, 151 Ala. 319. 


‘Minn.—Peterson v. Western Union 
Tel. Co., 74 N.W. 1022, 72 Minn. 41, 71 
Am.S.R. 461, 40 L.R.A. 661. 


Miss.—Western Union ‘Telegraph 
Co. v. Koonce, 72 So. 893, 112 Miss. 
173; Western Union Telegraph Co. 
Vv. Miller;,-52 So. 701, 97 ,Miss...225; 
Cumberland Tel., etc., Co. v. Paine, 
48 So. 229, 94 Miss. 883; Cock v. 
Western Union Tel. Co., 36 So. 392, 84 
Miss. 380; Western Union Tel. Co. v. 
Spratley, 36 So. 188, 84 Miss. 86. 


N.C.—Webb v. Western Union Tel. 
Co., 83 S.E. 568, 167 N.C. 483. 


Okl.—Western Union Telegraph Co. 
v. Reeves, 126 P. 216, 34 Okl. 468. 


S.C.—Painter y. Western Union Tel- 
egraph Co., §4 S.E. 293, 100 S.C. 65; 
Baker v. Western Union Telegraph 
Co., 66 S.E. 182, 84 S.C. 477, 137 Am. 
S.R. 848; Strauss v. Postal] Telegraph- 
Cable Co., 64 S.E. 913, 83 S.C. 22: 


Tex.—McAllen vy. Western Union 
Tel. Co., t SJwWs 115;2-70) Texs 2435 
Kopperl vy. Western Union Tel. Co., 
(Civ.App.) 85 S.W. 1018. 


66. Sullivan v. Western Union Tel- 
egraph. Co.,;- 64 ‘S.B. 752, 82. S.C: 569; 
22 L.R.A.N.S. 1214, 129 Am.S.R. 903, 
17 Ann.Cas. 238. 


67. Ala.—Western Union Tel. Co. 
v. Crowley, 48 So. 381, 158 Ala. 583; 
Western Union Tel. Co. v. Seed, 22 So. 
474, 115 Ala. 670; Western Union Tel- 
egraph Co. v. Robbins, 56 So. 879, 3 
Ala.App. 234. 


Kan.—Western Union Tel. Co. v. 
Gilstrap, 94 P. 122, 77 Kan. 191; West- 
ern Union Tel. Co. y. Lawson, 72 P. 
283, 66 Kan. 660. 


Miss.—Western Union Telegraph 


ra v. Teague, 78 So. 610, 117° Miss. 


Tenn.—Western Union Tel. Co. v. 
Frith, 58 S.W. 118, 105 Tenn. 167. 


Tex.— Gulf, etc., R. Co. v. Levy, 59 
Tex. 542, 46 Am.R. 269. 


68. Toale v. Western Union Tel. 
Co,, 57 SB. 117,, 46 S.Cs-248. 


[a] Conduct of operator.—Where 
a telegraph operator, when asked 
about the nondelivery of a message, 
laughs at the inquiry and gives offen- 
Sive answers, it will support punitive 
damages. Toale y. Western Union Tel. 
Co., 567 S.B. 1L7, %6 S.C. 248: 


69. McInturff v. Western Union 
Telegraph Co., 106 P. 282, 81 Kan. 476. 
But see Leland y. Western Union Tel. 
Co., 49 So. 252, 159 Ala. 245 (where 
operator sought to deceive plaintiff 
into thinking that message had been 
ice a exemplary damages were de- 
nied). : 


{a] Change in date—wWhere, de- 
spite delay in delivery, the sendee is 
willfully misled by a change of date 
into believing that the message has 
been delivered promptly, there is a 
proper case for punitive damages. 
McInturff v. Western Union Tel. Co., 
106 P. 282, 81 Kan. 476, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


; "2 


ee 


§§ 322-323] 


unexplained and rather extreme case of nonperform- 
ance,’° may be sufficient to show such wantonness 
or willfulness as will justify a recovery of exemplary 
damages, yet there can be no recovery where the 
breach of duty was the result of a mere good faith 
mistake,‘! or thoughtlessness or forgetfulness,?? or 
of simple, as distinguished from gross, negligence,*? 
or where there has been a bona fide effort to per- 
form;‘* and, according to some cases, mere gross 
negligence does not show such willful misconduct, 
malice, fraud, wantonness, oppression, or indiffer- 
ence to consequences as authorizes a recovery of pun- 


itive damages.*® 
Necessity for actual damages. 


70. Ala.—Western Union Tele- 


In some states ex- 


[386 So. 188, 84 Miss. 


TELEGRAPHS AND TELEPHONES 


[62 C.J.] 269 


emplary damages are not recoverable unless plain- 
tiff also shows a right to actual damages;7® but in 
other states the rule is otherwise either by decision™” 
or because of statute;7® and, where actual damages 
are required, nominal damages or the price paid for 
transmission will suffice.7® 


[§ 323] 7. Excessive or Inadequate Damages. 
Where the damages are unliquidated and their 
amount is not a mere matter of computation or eal- 
culation the fact finding body is allowed considera- 
ble discretion in assessing the amount of the dam- 
ages and its award will not ordinarily be reduced or 


set aside as excessive,®° unless it is so clearly and 


86; Garner v. 


graph Co. vy. Stokes, 54 So. 181, 171) Western Union Telegraph Co., 69 S.E. 


Ala. 168. 


Kan.— Western Union Telegraph Co. 
v. Bodkin, 101 P. 652, 79 Kan. 792. 


Miss.—Pittman v. Western Union 
Telegraph Co., 66 So. 977, 108 Miss. 
487; Steinberger v. Western Union 
a PACeraDh Co., 52 So. 691, 97 Miss. 


Okl.—Western Union Telegraph Co. 
v. Garrett, 158 P. 619; 59 Okl. 50. 


S.C.—Balderston y. Western Union 
Tel. Co., 60 S.E. 435, 79 S.GQ 160; Glo- 
ver v. Western Union Tel. Co., 59 S.E. 
526, 78 S.C. 502. 


[a] Long unexplained delay (1) in 
the delivery of a telegram is sufficient 
to go to the jury on the question of 
punitive damages in the absence of 
undisputed evidence of some effort 
to deliver it. Glover v. Western Un- 
ion Tel. Co., 59 S.BH. 526, 78 S.C. 502; 
Bolton v. Western Union Tel. Co., 57 
S.E. 543, 76 S.C. 529. (2) But, where 
a presumptien as to willfulness re- 
sulting from long delay is fully rebut- 
ted and explained by defendant, there 
is no basis for the assessment of 
punitive damages in the absence of 
other evidence of willfulness or gross 
negligence. Lewis v. Western Union 
Tel. Co., 65 S.E. 941, 84 S.C. 54. 


[b] Short unexplained delay is 
not of itself sufficient to support an 
award of punitive damages. Baker v. 
Western Union Tel. Co., 66 S.H. 182, 
84 S.C. 477, 1837 Am.S.R. 848. 


[ec] Unexplained failure to deliver 
may be grounds for the recovery of 
punitive damages. Steinberger v. 
Western Union Tel. Co., 57 So. 691, 
97 Miss. 260; Balderston v. Western 
Union Tel. Co., 60 S.E. 435, 79 S.C. 
160. 


71. Memphis Tel. Co. v. Cumber- 
land Tel. & Tel. Co., 231 F. 835, 146 
C.C.A. 31; Cumberland Tel., etc., Co. 
v. Hendon, 71 S.W. 485, 114 Ky. 501, 
94 Ky.L. 1271, 102 Am.S.R. 290, 60 
L.R.A. 849; Western Union Telegraph 
Co. v. Ragsdale, 71 So. 818, 111 Miss. 
550; Cumberland Tel., etc., Co. v. 
Paine, 48 So. 229, 94 Miss. 883; Gwynn 
v. Citizens’ Tel. Co., 48 S.H. 460, 69 
S.C...434, 104) Am.S:R-—8n9, 67 L.R.A- 
ete, 


72. Stark v. Western Union Tele- 
graph Co., 65 So. 279, 107 Miss. 332; 
Cocke v. Western Union Tel. Co., 36 
So. 392, 84 Miss. 380. 


73. Western Union Tel. Co. v. 
Westmoreland, 44 So. 382, 151 Ala. 
819; Webb v. Western Union Tele- 
graph Co., 83 S.E. 568, 167 N.C. 483; 
Western Union Telegraph Co. Vv. 
Reeves, 126 P. 216, 24 Okl. 468. 


74, Western Union Tel. Co. Vv. 
Cross, 74 S.W. 1098, 116 Ky. 5, 25 Ky. 
L. 268, 76 S.W. 162, 25 Ky.L. 646; 
Western Union Tel. Co. v. Spratley, 


510, 87 S.C. 316; Cloy v. Western 
Union Tel. Co., 58 S.H. 972, 78 S.C. 
109; Butler v. Western Union Tel. Co., 
07 S.E. 757, 77 S.C. 148; Key v. West- 
ern Union Tel. Co., 56 S.E. 962, 76 S. 
C. 301; Lewis v. Western Union Tel. 
Co;, 35 S.E. 556, 57 S.C. 325. 


[a] Attempt to deliver.— Where 
the evidence of an attempt to deliver 
a telegram is uncontradicted, punitive 
damages for willfulness for not deliv- 
ering it cannot be recovered. Todd v. 
Western Union Tel. Co., 58 S.E. 433, 
77 S.C. 522; Foster v. Western Union 
Tel. Co., 57 S.E. 760, 77 S.C. 155; But- 
ler v. Western Union Tel. Co., 57 S.E. 
15%, TI S.C. 148. 


[b] Conflicting duties.—The fact 


that a delay was due to the operator 


acting also as agent for the railroad 
company and express company, and 
being obliged from time to time to 
perform duties for those companies 
which temporarily interfered with his 
duties as agent of the telegraph com- 
pany, is to be considered on the ques- 
tion of punitive damages. Key v. 
Western Union Tel. Co., 56 S.E. 962, 
%6.-S:C1 7300; 


[ec] Undisputed evidence of effort 
to deliver does not establish conclu- 
sively that punitive damages are not 
recoverable, for the time and the de- 
gree of diligence used, in the efforts 
to make the delivery, must be taken 
into consideration. Owen v. Western 
Union Telegraph Co., 71 S.E. 782, 89 
S.C. 190: 


75. Southern Telephone Co. v. 
King, 146 S.W. 489, 103 Ark. 160. 39 
L.R.A.N.S. 402, Ann.Cas.1914B_ 780; 
Cole v. Western Union Telegraph Co., 
98 S.E. 407, 23 Ga.App. 479. 


76. Ramey v. Western Union Tele- 
graph Co., 146 P. 421, 94 Kan. 196; 
Gulf, etc., R. Co. v. Levy, 59 Tex. 563, 
46 Am.R. 278. 


77, Western Union Telegraph Co. 
v. Baker, 69 So. 246, 14 Ala.App. 203 
[rey on other grounds 70 So. 633]; 
Johnson v. Western Union Telegraph 
Co., 76 So. 738, 115 Miss. 884. 


78. Melvin v. Western Union Tele- 
graph Co., 1388 S.E. 678, 140 S.C. 244. 


79. Western Union Tel. Co. vy. Law- 
son, 72 P. 288, 66 Kan. 660; Western 
Union Tel. Co. v. Garrett, 158 P. 619, 
59 Okl. 50; Wilhelm v. Western Union 
Telegraph Co., 73 S.H. 865, 90 S.C. 
536. 


so. Ala.—Western Union  Tele- 
graph Co, v. Cleveland, 53 So. 80, 169 
Ala. 131, Ann.Cas.1912B 534; Western 
Union Telegraph Co. v. Fuel, 51 So. 
571, 165 Ala. 391; Western Union 
Telegraph Co. v. Hill, 50 So. 248, 163 
Ala. 18, 23 U.R.A.N.S..'648, 19 Ann. 
Cas. 1058; Western Union Tel. Co. v. 
Crocker, 33 So. 45, 135 Ala. 492, 59 L.R. 
A. 398; Western Union Tel. Co. v. 


palpably or grossly excessive as to be indicative of 


Cunningham, 14 So. 579, 99 Ala. 314. 


Ark.—Western Union Telegraph Co. 
v. Sharp, 180 S.W. 504, 121 Ark. 135; 
Western Union Telegraph Co. v. 
Webb, 135 S.W. 366, 98 Ark. 87; West- 
ern Union Telegraph Co. v. Gillis, 133 
S.W. 833, 97 Ark. 226; Louisiana & 
N. W. R. Co. v. Reeves, 128 S.W. 1051, 
95 Ark. 214; Western Union Tel. Co. 
v. Hanley, 107 S.W. 1168, 85 Ark. 263; 
Western Union Tel. Co. v. Blackmer, 
102 S.W. 366, 82 Ark. 526; Arkansas, 
etc., R. Co. v. Stroude, 100 S.W. 760, 
82 Ark. 117. 


Cal.—Western Union Tel. Co. v. 
Commercial Pac. Cable Co., 171 P. 317, 
LM Cale 577. 


Ind.—Western Union Tel. Co. v. 
Stratemeier, 39 N.E. 527, 11 Ind.App. 
601; Western Union Tel. Co. v. New- 
house, 33 N.E. 800, 6 Ind. App. 422. ; 


Iowa.—Markley v. Western Union 
Telegraph Co., 141 N.W. 448, 159 Iowa 
557; Potter v. Western Union Tel. Co., 
116 N.W. 130, 138 Iowa 406. 


Kan.—Western Union Tel. Co. v. 
Gilstrap, 94 P. 122, 77 Kan. 191; West- 
ern Union Tel. Co. v. McCall, 58 P. 
797, 9 Kan.App. 886. 


Ky.—Postal Telegraph Cable Co. v. 
Thornton, 154 S.W. 1100, 153 Ky. 176; 
Western Union Telegraph Co. v. Price, 
126-S.W. 1100,.137 Ky. 758,-29 au ReA: 
N.S. 836; Western Union Telegraph 
Co. v. Taylor, 122 S.W. 131; Cumber- 
land Tel., etc., Co. v. Quigley, 112 S.W. 
897, 129 Ky. 788, 19 L.R.A.N.S. 575; 
Western Union Tel. Co. v. Caldwell, 
102 S.W. 840, 126 Ky. 42, 31 Ky.L. 
497,12 L.R.A.N.S. 748; Western Union 
Tel. Co. v. Mecllvoy, 55 S.W. 428, 107 
Ky. 638, 21 Ky.L. 1393; Western Union 
Tel. Co. v. Fisher, 54 S.W. 830, 107 
Ky. 518, 21 Ky.L. 1293. ; 


Neb.—Western Union Tel. Co. v. 
Church, 90 N.W. 878, 3 Neb. (Unoff.) 
22) 5) Wa RAS 905% 


Nev.—Barnes v. Western Union Tel. 
Co., 76 P. 931, 27 Nev. 438, 103 Am.S.R. 
776, 65 L.R.A. 666. 


N.C.—Hulin v. Western Union Tel. 
Co., 117 S.E. 588, 185 N.C. 470. 


Okl.—Western Union Telegraph Co. 
v. Crawford, 116 P. 925, 29 Okl. 143, 
35 L.R.A.N.S. 930. 


S.C.—Robertson v. Western Union 
Telegraph Co., 78 S.H. 977, 95 S.C. 356; 
Leppard v. Western Union Tel. Co., 
70 S.E. 1004, 88 S.C. 388; Doster v. 
Western Union Tel. Co., 57 S.E. 671, 
77 S.C. 56. 


Tenn.—Western Union Tel. Co. v. 
Frith, 58 S.W. 118, 105 Tenn. 167. 


Tex.—Western Union Tel. Co. v. 
Cooper, 20 S.W. 47; Erie Tel., etc., Co. 
v. Grimes, 17 S.W. 831, 82. Tex. 89; 
Western Union Tel. Co. v. Rosentre- 
ter, 16 S.W. 25, 80 Tex. 406; Western 
Union Tel. Co. v. Broesche, i0 S.W. 
734, 72 Tex. 654, 13 Am.S.R. 843; 
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Western Union Telegraph Co. v. 
Stone, (Civ.App.) 283 S.W. 259; West- 
ern Union Telegraph Co. v. Florence, 
(Civ.App.) 262 S.W. 525; Western 
Union Telegraph Co. v. Hicks, (Civ. 
App.) 253 S.W. 565 [rev on other 
grounds (Commn.App.) 265 S.W. 381]; 
Western Union Telegraph Co. v. Po- 
lick, (Civ.App.) 250 S.W. 440; West- 
ern Union Telegraph Co. v. Honey- 
cutt, (Civ:App.) 250 S.W. 431; West- 
ern Union Telegraph Co. v. Graham, 
(Civ.App.) 244 S.W. 579; Western 
Union Telegraph Co. v. Carver, (Civ. 
App.) 222 S.W. 388; Western Union 
Tel. Co. v. Johnson, (Civ.App.) 218 
S.W. 781 [error refused 226 S.W. 671, 
111 Tex. 1]; Western Union Telegraph 
Co. v. Parham, (Civ.App.) 210 S.W. 
740 [conforming to opinion of Su- 
preme Court (Commn.App.) 206 S.W. 
839]; Western Union Telegraph Co. 
y. Alexander, (Civ.App.) 187 S.W. 
1016; Western Union Telegraph Co. v. 
Gest, (Civ.App.) 172 S.W. 183; West- 
ern Union Telegraph Co. v. Hill, (Civ. 
App.) 162 S.W. 382; Western Union 
Telegraph Co. v. McFarlane, (Civ. 
App.) 161 S.W. 57; Western Union 
Telegraph Co. v. Richards, (Civ.App.) 
158 S.W. 1187; Western Union Tele- 
graph Co. v. Wilson, (Civ.App.) 152 
S.W. 1169, [aff 194 S.W. 385]; West- 
ern Union Telegraph Co. v. Daniels, 
(Civ.App.) 152 S.W. 1116; Western 
Union Telegraph Co. v. Vance, (Civ. 
App.) 151 S.W. 904; Western Union 
Telegraph Co. v. Burris, (Civ.App.) 
147 S.W. 1173; Western Union Tele- 
graph Co. v. Rabon, 127 S.W. 580, 60 
Tex.Civ.App. 88; Western Union Tele- 
graph Co. v. Bennett, 124 S.W. 151, 58 
Tex.Civ.App. 60; Western Union Tele- 
graph Co, v. McDavid, (Civ.App.) 121 
SOWaesos latl 132 SW. 115, 103 Tex. 
601]; Western Union Telegraph Co. 
v. Cobb, (Civ.App.) 118 S.W. 717 [rev 
on other grounds 125 S.W. 311, 103 
Tex. 183]; Western Union Tel. Co. 
v. Bell, 106 S.W. 1147, 48 Tex.Civ. 
App. 151; Western Union Tel. Co. v. 
Hardison, (Civ.App.) 101 S.W. 541; 
Western Union Tel. Co. v. Sloss, 100 
S.W. 354, 45 Tex.Civ.App. 153; West- 
Union Tel. Co. v. Shaw, 90 S.W. 


ern 
58, 40 Tex.Civ.App. 277; Western 
Union Tel. Co. v. Porterfield, (Civ. 


App.) 84 S.W. 850; Western Union 
Tel. Co. v. Hamilton, 81 S.W. 1052, 
86 Tex.Civ.App. 300; Western Union 
Tel. Co. v. James, 73 S.W. 79, 31 Tex. 
Civ.App. 503; Western Union Tel. 
Co. v. Patton, (Civ.App.) 55 S.W. 973; 
Western Union Tel. Co. v. Trice, (Civ. 
‘App.) 48 S.W. 770; Western Union 
Tel. Co. v. Russell, 33 S.W. 708, 12 
Tex.Civ.App. 82; Western Union Tel. 
Co. v. Guest, (Civ.App.) 33°-S.W. 281; 
Western Union Tel. Co. v. Piner, 29 
S.W. 66, 9 Tex.Civ.App. 152; Western 
Union Tel. Co. v. O’Keefe, (Civ.App.) 
29 S.W. 1187; Western Union Tel. Co. 
v. Kinsley, 28 S.W. 831, 8 Tex.Civ.App. 
527; Western Union Tel. Co. v. Por- 
ter, (Civ.App.) 26 S.W. 866; 
Union Tel. Co. v. Houghton, (Civ. 
App.) 26 S.W. 448; Western Union 
Tel. Co. v. Hill, (Civ.App.) 26 S.W. 
252; Western Union Tel. Co. v. Zane, 
25 S.W. 722, 6 Tex.Civ.App. 585; 
Western Union Tel. Co. vy. Karr, 24 S. 
W. 302, 5 Tex.Civ.App. 60; Western 
Union Tel. Co. v. Evans, 23 S.W. 998, 
5 Tex.Civ.App. 55. 


Wis.—Nitka v. Western Union Tele- 
graph Co., 135 N.W. 492, 149 Wis. 106, 
49 L.R.A.N.S. 337, Ann.Cas.1913C 863. 


[a] Nonexcessive awards for being 
delayed or prevented from reaching 
sickbed or funeral: (1) $2,800, for 
being prevented from attending wife’s 
funeral. Western Union Tel. Co. y, 
Hicks, (Tex.Civ.App.) 253 S.W. 565 
[rev on other grounds (Commn.App.) 
265 S.W. 381]. (2): $2,500, for failure 
to reach bedside of son before death. 
Western Union Tel. Co. v. Evans, 23 


Western 


S.W. 998, 5 Tex.Civ.App. 55. (3) 
$2,000, for missing mother’s funeral. 
Western Union Tel. Co. v. Hardison, 
(Tex.Civ.App.) 101 S.W. 541. (4) 
$1,999, for plaintiff's failure to arrive 
before son’s death. Western Union 
Tel. Co. v. Sloss, 100 S.W. 354, 45 Tex. 
Civ.App: 153. (5) $1,995.25, for not 
being present during last illness and 
at funeral of son. Western Union Tel. 
Go. v. James? 73 S.W. 79, 31 "Tex. Civ. 
App. 503. (6) $1,950, for failure to 
arrive before brother’s death. West- 
ern Union Tel. Co. v. Zane, 25 S.W. 
722, 6 Tex.Civ.App. 585. (7). $1,627, 
for being prevented from attending 
funeral of father. Western Union 
Tel. Co. v. Parham, (Tex.Civ.App.) 


210 S.W. 740 [conforming to 206 S.W.., 


839]. (8) $1,500, for being prevented 
from attending funeral of mother. 
Western Union Tel. Co. v. Carver, 
(Tex.Civ.App.) 222 S.W. 338. (9) 
$1,850, for being prevented from at- 
tending funeral of father. Western 
Union Telegraph Co. v. McDavid, 
(Tex.Civ.App.) 121 S.W. 893 [aff 132 
S.W. 115, 103 Tex. 601]. (10) $1,250, 
for being prevented from _ seeing 
mother before her death and attend- 
ing her funeral (Western Union Tel. 
Co. v. Honeycutt, (Tex.Civ.App.) 250 
S.W. 431); (11) to husband and wife 
jointly where husband was prevented 
from returning home before death of 
their child (Western Union Tel. Co. 
v. Polick, (Tex.Civ.App.) 250 S.W. 
440); (12) for failure to deliver a 
death message causing plaintiff to 
miss funeral of mother (Hulin v. 
Western Union Telegraph Co., 117 S.E. 
588, 185 N.C, 470). . (13) $1,200, for 
being prevented from reaching bed- 
side of son before his death. Western 
Union Tel. Co. v. Cobb, (Civ.App.) 118 
S.W. 717 [rev on other grounds 125 
S.W. 311, 103 Tex. 183]. (14) $1,100, 
for being prevented from attending 
funeral of son (Western Union Tel. 
Co. v. Shaw, 90 S.W. 58, 40 Tex.Civ. 
App. 277); (15) where plaintiff was 
prevented from being present with 
wife in time to prepare body of their 
deceased child for removal and in- 
terment (Western Union Tel. Co. v. 
Hill, 50 So. 248, 163 Ala, 18, 23 L.R.A. 
N.S. 648, 19 Amnn.Cas. 1058). (16) 
$1,000,, for being deprived of oppor- 
tunity of being with father for three 
hours before his death during all of 
which time he was unconscious 
(Southwestern Tel. & Tel. Co. v. 
Gehring, (Tex.Civ.App.) 187 S.W. 
754); (17) for being prevented from 
seeing daughter before her death 
(Western Union Tel. Co. v. O'Keefe, 
(Tex.Ciy. App.) 29 SW. 1187) > (18) 
for not seeing half sister before her 
death (Western Union Tel. Co. v. 
Porter, (Tex.Civ.App.) 26 S.W. 866); 
(19) where plaintiff was prevented 
from seeing deceased brother and at- 
tending his funeral (Western Union 
Tel. Co. v. Rabon, 127 S.W. 580, 60 
Tex.Civ.App. 88); (20) where plaintiff 
was prevented from seeing brother be- 
fore the latter’s death (Western Un- 
ion Tel. Co. v. Trice, (Tex.Civ.App.) 48 
S.W. 770); (21) for delay in reaching 
insane brother who died soon after 
plaintiff reached him (Western Un- 
ion Tel. Co. v. McIlvoy, 55 S.W. 428, 
LO Ter yil Goi) icin Weyl. ode stO3.) smn Caan) 
including punitive damages, where 
plaintiff was prevented from being 
at funeral of his child (Western 
Union Tel, Co. v, Frith, 58 S.W. 118, 
105 Tenn. 167); (28) for missing 
brother’s funeral (Western Union Tel. 
Co, vy. Caldwell, 102 S.W. 840, 126 Ky. 
42, 31 Ky.L. 497, 12 L.R.A.N.S, 748); 
(24) for delay of message announcing 
death of plaintiff's sister (Western 
Union Tel, Co. v. Rosentreter, 16 S.W. 
25, 80 Tex. 406); (25) for being de- 
prived of opportunity of seeing wife 
after her death and preparing for her 
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burial (Western Union Tel. Co. v. 
Fuel, 51 So. 571, 165 Ala. 391); (26) 
where plaintiff was prevented from 
reaching mother’s bedside until after 
her death (Potter v. Western Union 
Tel. Co., 116 N.W. 130, 138 Iowa 406); 
(27) for=failure of plaintiff, to reach 
his mother until after her death 
(Western Union Tel. Co. v. Blackmer, 
102 S.W. 366, 82 Ark. 526). (28) $975, 
for missing funeral of favorite broth- 
er. Western Union Tel. Co. v. Alex- 
ander, (Tex.Civ.App.) 187 S.W. 1016. 
(29) $947.50, for being deprived of. 
opportunity of seeing daughter be- 
fore death, although she was uncon- 
scious during all the time in which 
plaintiff could have possibly seen her 
had defendant duly performed. West- 
ern Union Tel. Co. v. Vance, (Tex.Civ. 
App.) 151 S.W. 904. (30) $850, for 
being prevented from reaching mother 
before her death and burial. Western 
Union Tel. Co. v. Daniels, (Tex.Civ. 
App.) 152 S.W. 116. (31) $750, where 
plaintiff was prevented from attend- 
ing funeral of son (Western Union 
Tel. Co. v. Kinsley, 28 S.W. 831, 8 Tex. 
Civ.App. 527); (32) including ex- 
emplary damages, for failure of plain- 
tiff to reach father before the latter’s 
death (Western Union Tel. Co. v. 
Gilstrap, 94 P. 122, 77 Kan. 191); (33) 
for being prevented from reaching 
bedside of dying husband (Louisiana 
& N. W. R. Co. v. Reeves, 128 S.W. 
1051, 95 Ark. 214). (84) $674, for be- 
ing deprived of privilege of attending 
mother’s funeral. . Postal Tel. Cable 
Co. v. Thornton, 154 S.W. 1100, 153 
Ky. 176. (35) $667.56 where plaintiff 
was prevented from seeing mother 
before her death. Erie Tel., etc., Co. 
v. Grimes, 17 S.W. 831, 82 Tex. 89. 
(36) $625, for being prevented from 
attending funeral of mother for whom 
plaintiff had great affection and 
whose funeral he made every effort 
to attend after learning of her death. 
Western Union Tel. Co. v. Webb, 135 
Ark. 366, 98 Ark. 87. (37) $550, for ~ 
being prevented from seeing mother 
before her death. Markley v. Western 
Union Tel. Co., 141 N.W. 4438, 159 Iowa 
557. (38) $500, where plaintiff was 
prevented from being with his wife 
in her last hours, and from attending 
her funeral (Arkansas, etc., R. Co. v. 
Stroude, 100 S.W. 760, 82 Ark. 117); 
(39) for being prevented from attend- 
ing brother’s funeral (Western Union 
Tel. Co. v. Hill, (Tex.Civ.App.) 26 S.W. 
252); (40) for being prevented from 
attending mother’s funeral, although 
plaintiff did not subsequently visit 
mother’s grave while in the vicinity 
because he did not want to (Western 
Union Tel. Co. v. Wilson, (Civ.App.) 
152 S.W. 1169 [aff 194 S.W. 385, 108 
Tex. 375]); (41) where plaintiff was 
prevented from being present at 
deathbed of mother (Western Union 
Tel. Co. v. Cunningham, 14 So. 579, 99 
Ala. 314). (42) $400, for telegraph 
company’s failure properly to trans- 
mit and deliver telegram advising 
plaintiff of father’s death (Western 
Union Telegraph Co. v. Hill, (Tex. 
Civ.App.) 4 S.W.(2d) 668; Western 
Union Telegraph Co. vy. Alred, (Tex. 
Civ.App.) 4 S.W.(2d) 666); (438) for 
nondelivery of message Summoning 
plaintiff to bedside of dying mother 
(Western Union Tel. Co. v. Newhouse 
33_N.E. 800, 6 Ind.App. 422). (44) 
$375, for being prevented from at- 
tending father’s funeral. Western 
Union Tel. Co. v. Sharp, 180 S.W. 504 
121 Ark. 135. (45) $350, for being 
prevented from attending father’s 
funeral. Nitka v. Western Union Tel. 
Co., 185 N.W. 492, 149 Wis. 106, 49 
L.R.A.N.S. 337, Ann.Cas.19138C 863. 
(46) $3800, for plaintiff's failure to 
reach his child before its death. 
Western Union Tel. Co. v. Fisher, 54 
S.W. 830, 107 Ky. 518, 21 Ky.L. 1293. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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prejudice, passion, or partiality,®1 or unless it ap- | pears to have been due to a disregard of the instruc. 


(47) $250, where plaintiff was unable 
to attend funeral of grandchild’ and 
there was evidence to require submis- 
Sion of question of punitive damages 
to jury. Doster v. Western Union Tel. 
Co., 57 S.E. 671, 77 S.C. 56. 


[b] Nonexcessive awards for delay 
or nonarrival of physician: (1) 
$1,500.25, for failure to deliver mes- 
Sage summoning physician to attend 
plaintiff’s child which died. Western 
Union Tel. Co. v. Russell, 33 S.W. 708, 
12 Tex.Civ.App. 82. (2) $950, for de- 
lay of message summoning physician 
in confinement case. Western Union 
Tel. Co. v. Church, 90 N.W. 878, 3 Neb. 
(Unoff.) 22, 57 L.R.A. 905. (3) $600, 
for failure to deliver message sum- 
moning physician to attend plaintiff's 
wife in her confinement. Western 
ee Tel. Co. v. Cooper, (Tex.) 20 S. 


[c] WNomexcessive awards for de- 
privation of aid and consolation: (1) 
$1,000, for mother deprived of aid and 
consolation of son in her bereavement 
on death of her husband. Western 
Union Tel. Co. v. Johnson, (Civ.App.) 
218 S.W. 781 [error den 226 S.W. 671, 
111 Tex.1]. (2) $500, where plaintiff 
was deprived of aid and consolation 
of daughter at time of son’s death. 
Western Union Tel. Co. v. Stratemei- 
-er, 39 N.B. 527, 11 Ind.App. 601. (3) 
$400.25, where, because of failure to 
deliver message announcing death of 
mother to brother, plaintiff was left 
alone in her distress and compelled to 
allow her mother to be buried by pub- 
lie authorities in pauper’s grave. 
Western Union Tel. Co. v. Bell, 106 
S.W. 1147, 48 Tex.Civ.App. 151. (4) 
$250, for failure to deliver message 
summoning plaintiff’s mother-in-law 
to bedside of plaintiff’s child (West- 
ern Union Tel. Co. v. Crocker, 33 So. 
45, 135 Ala. 492, 59 L.R.A. 398); (5) 
where plaintiff, because of defendant’s 
negligence, lacked financial aid and 
assistance of husband and was com- 
pelled to overwork, suffering a physi- 
eal and nervous breakdown from 
which she did not completely recover 
for about six months (Western Union 
Tel. Co. v. Burris, (Tex.Civ.App.) 147 
S.W. 1178). 


[d] Nonexcessive awards for er- 
roneous information that relative is 
dead: (1) $600, for two and one-half 
hours of mental anguish caused by 
negligent transmission of telegram 
erroneously stating that’ plaintiff’s 
sister had died. Western Union Tele- 
graph Co. v. Florence, (Tex.Civ. App.) 
262 S.W. 525. (2) 450, where de- 
fendant’s negligent transmission led 
plaintiff to believe that both parents 
were dead instead of only one. West- 
ern Union Tel. Co. v. Taylor, (Ky.) 
122 S.W. 131. 


[e] Nonexcessive awards for fail- 
ure to see remains of deceased rela- 
tive: (1) $1,316, where decomposi- 
tion of wife’s body had advanced so 
far before arrival that plaintiff could 
not view remains. Western Union 
Tel. Co. v. Hamilton, 81 S.W. 1052, 36 
Tex.Civ.App. 300. (2) $500, where 
grandmother was prevented from see- 
ing remains of deceased grandchild. 
Western Union Tel. Co. v. Porterfield, 
(Tex.Civ.App.) 84 S.W. 850. 


{[f] Nonexcessive awards for fail- 
ure to see sick relative before uncon- 
scious or irrational: (1) $2,150, for 
failure to reach bedside of father be- 
fore he became unconscious. Western 
Union Tel. Co. v. Piner, 29 S.W. 66, 9 
Tex.Civ.App. 152. (2) $1,500 be- 
cause plaintiff was prevented from 
seeing wife during her last illness, 
until she was unable to converse with 
him or recognize him before her 
death. Western Union Tel. Co. v. Hill, 


(Tex.Civ.App.) 162 S.W. 382. (3) 
$1,150, where plaintiff was prevented 
from reaching mother in her last sick- 
ness before she became unconscious. 
Western Union Tel. Co. v. Bennett, 
124 S.W. 151, 58 Tex.Civ.App. 60. (4) 
$955.50, where wife was prevented 
from reaching husband until after he 
had lapsed into unconsciousness. 
Western Union Tel. Co. v. Price, 126 
S.W. 1100, 187 Ky. 758, 29 L.R.A.N.S. 
836. (5) $500, for failure to arrive 
at deathbed while mother was still 
conscious. Western Union Telegraph 
Co. v. Cleveland, 53 So. 80, 169 Ala. 
131, Ann.Cas.1912B 534. (6) $300, 
for failure to see dying mother while 
she was still in rational mind. West- 
ern Union Tel. Co. v. Gillis, 133 S.W. 
833, 97 Ark. 226. 


[gs] Nonexcessive awards for pro- 
longation of mental anguish: (1) 
$1,000, for error in transmitting mes- 
sage in regard to plaintiff’s wife 
where the words ‘‘much better’ were 
changed to “no better.’ Western 
Union Tel. Co. v. Patton, (Tex.Civ. 
AOPO= Sos Sos O bow atC2) ao oon “LOL 
failure to deliver message informing 
of when husband would arrive home 
whereby plaintiff suffered mental an- 
guish for several hours until husband 
arrived. Robertson v. Western Union 
Tel. Co., 78° S.B. 977, 95 SiC 356: 


[h] Nonexcessive award where 
corpse not met or burial provided: 
(1) $1,500, because plaintiff was pre- 
vented from having funds with which 
to have the remains of his wife em- 
balmed and give her a decent burial. 
Western Union Tel. Co. v. McFarlane, 
(Tex.Civ.App.) 161 S.W. 57. (2) 
$1,168, where wife’s corpse was not 
met. Western Union Tel. Co. v. 
Broesche, 10 S.W. 734, 72 Tex. 654, 
13 Am.S.R. 843. 


[i] Nonexcessive awards where 
plaintiff not met at station: (1) 
$2,000, where defendant’s negligence 
prevented plaintiff from being met at 
station and she suffered rupture, from 
attempting to walk with a suit case, 
which caused pains and resulted in 
miscarriage and permanent physical 
injury. Western Union Tel. Co. v. 
Crawford, 116 P. 925, 29 Okl. 1438, 35 
L.R.A.N.S. 980. (2) $200, for physical 
suffering, sickness, and mental an- 
guish owing to plaintiff's not being 
met at station and being compelled to 
remain on cold night in deserted rail- 
road station. Western Union Tel. Co. 
v. Hanley, 107 S.W. 1168, 85 Ark. 263. 
(3) $100, where plaintiff, a woman 
traveling with a small child, was not 
met at station and was compelled to 
go on foot at night in cold weather to 
a friend’s house. Western Union Tel. 
Co. v. Karr, 24 S.W. 302, 5 Tex.Civ. 
App. 60. 


gl. .Ala.—Western Union  Tele- 
graph Co. v. North, 58 So. 299, 177 
Ala. 319; Western Union Tel. Co. v. 
Collins, 47 So. 61, 156 Ala. 333. 


Ark.—Western Union Tel. Co. v. 
Pope, 284 S.W. 783, 171 Ark. 543; 
Western Union Telegraph Co. v. Fur- 
low, 195 S.W. 368, 129 Ark. 116; West- 
ern Union Telegraph Co. v. Freeman, 
180 S.W. 748, 121 Ark. 124; Western 
Union Tel. Co. v. Kyle, 180 S.W. 208, 
120 Ark. 631; Western Union Tele- 
graph Co. v. Scanlon, 171 S.W. 916, 
115 Ark. 515; Western Union Tele- 
graph Co. v. Blake, 169 S.W. 240, 113 
Ark. 545, Ann.Cas.1916C 521; West- 
ern Union Telegraph Co. v. Flanna- 
gan, 167 S.W. 701, 113 Ark. 9; West- 
ern Union Telegraph Co. v. Evans, 
156 S.W. 424, 108 Ark. 39; Western 
Union Telegraph Co. v. Crow, 152 S. 
WwW. 1015, 106 Ark. 117;. Western Un- 
ion Telegraph Co. v. Bickerstaff, 138 
S.w. 997, 100 Ark. 1, Ann.Cas.1913B 


242; Western Union Tel. Co. v. Rhine, 
117 S.W. 1069, 90 Ark. 57; Western 
Union Tel. Co. v. Weniski, 106 S.W. 
486, 84 Ark. 457. 


lowa.—Maley v. Western Union 
Telegraph Co., 130 N.W. 1086, 151 
Iowa 228, 49 L.R.A.N.S. 327. 


Minn.—Peterson v. Western Union 
Tel. Co., 77 N.W. 985, 75 Minn. 368, 
74 Am.S.R. 502, 48 L.R.A. 581; Peter- 
son y. Western Union Tel. Co., 67 N. 
W. 646, 65 Minn. 18, 33 L.R.A. 302. 


Miss.—Western Union Tel. Co. v. 
Walters, 63 So. 194, 106 Miss. 59: 
Western Union Telegraph Co. v. Dod- 
son, 54 So. 844, 98 Miss. 745; West- 
ern Union Tel. Co. v. Hiller, 47 So. 
377, 93 Miss. 658. S 


Nev.—Barnes v. Western Union 
ae cee 50 P. 438, 24 Nev. 125, 77 Am. 


S.C.—Cloy v. Western Union Tel, 
Co., 58 S.E.-972, 78 S.C. 109. 


Tenn.—Western Union Tel. Co. v. 
Frith, 58 S.W. 118, 105 Tenn. 167. 


Tex.—Western Union Tel. Co. v. 
Houghton, 17 S.W. 846, 82 Tex. 561, 27 
Am.S.R. 918, 15 L.R.A. 129; Western 
Union Telegraph Co. yv. Hice, (Civ. 
App.) 282 S.W. 923 [aff (Commn. 
App.) 288 S.W. 175]; Western Union 
Telegraph Co. v. McCormick, (Civ. 
App.) 240 S.W. 697; Western Union 
Telegraph Co. v. Gresham, (Civ.App.) 
223 S.W. 1052; Western Union Tel. 
Co. v. Goodson, (Civ.App.) 217 S.W. 
183; Western Union Telegraph Co. v. 
Armstrong, (Civ.App.) 207 S.W. 592; 
Western Union Telegraph Co, v. Hol- 
comb, (Civ.App.) 175 S.W. 750 [aff 
(Commn.App.) 210 S.W. 509]; West- 
ern Union Telegraph Co. v. Riviere, 
(Civ.App.) 174 S.W. 650; Western 
Union Tel. Co. v. Berdine, 21 S.W. 
982, 2 Tex.Civ.App. 517; Western Un- 
ion Tel. Co. v. Piner, 21 S.W. 315, 1 
Tex.Civ.App. 301; Western Union 
Tel. Co. v. Evans, 21 S.W. 266, 1 Tex. 
Civ.App. 297. 


[a] Excessive awards for being 
delayed or prevented from reaching 
sick bed or funeral: (1) $5,000, for 
failure of plaintiff to reach bedside 
of son before his death. Western 
Union Tel. Co. v. Evans, 21 S.W. 266, 
1 Tex.Civ.App. 297. (2) $4,500, for 
failure of plaintiff to reach home be- 
fore death of son. Western Union 
Tel. Co. v. Houghton, 17 S.W. 846, 82 
Tex, 561, 27. Am-S°R. 918, 15> RAS 
129. (3) $3,000, reduced to $500, for 
being prevented from attending 
mother’s funeral. Western - Union 
Tel. Co. v. Evans, 156 S.W. 424, 108 
Ark. 39. (4) $2,000, reduced to $1,000, 
for failure to reach wife before death, 
where husband knew that wife was 
dangerously ill and could have been 
with her had he not left to attend to 
business matters. Western Union 
Tel. Co. v. Bickerstaff, 138 S.W. 997, 
100 Ark. 1, Ann.Cas.19183B 242. (5) 
$1,950, reduced to $500, where plain- 
tiff arrived to attend funeral of fa- 
ther and was only deprived of oppor- 
tunity to send brother to care for 
father during last few hours of his 
final illness. Western Union Tel. Co. 
v. Goodson, (Tex.Civ.App.) 217 S.W. 
183. (6) $1,500, reduced to $750, 
where plaintiff was prevented from 
seeing mother shortly before death 
but did arrive to attend funeral and 
had visited mother a short while be- 
fore last illness set in (Western Un- 
ion Tel. Co. v. Gresham, (Tex.Civ. 
App.) 223 S.W. 1052); (7) reduced to 
$500, where plaintiff was prevented 
from attending mother’s’ funeral 
(Western Union Tel. Co. v. North, 58 
So. 299, 177 Ala. 319); (8) for delay 
in delivery of telegram, depriving 
plaintiff of privilege of being with 
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tions of the court,®? or a consideration and inelu- 
sion of matters or elements which cannot properly 
An award of exem- 
plary damages should be measured according to the 


be recovered in the action.*® 


circumstances of aggravation or 


‘XII, TRANSMISSION OF MONEY 


[§ 324] A. Money Transfers Generally.** A vol- 
untary offer by a telegraph company to the public 
of its services in transmitting money brings it into 
the status of common earrier with respect to such 
transactions,*? and the rules applicable to such re- 


wife before her death, excessive to 
extent of $500 (Western Union Tele- 
graph Co. v. Pope, 284 S.W. 783, 171 
Ark. 543). (9) $1,354, for mental suf- 
fering caused only by being prevent- 
ed from attending brother’s funeral. 
Western Union Tel. Co. v. Weniski, 
1106 S.W. 486, 84 Ark. 457. (10) $1,- 
250.64, for being deprived of oppor- 
tunitv to nurse sister during last ill- 
ness and attend her funeral, reduced 
to $500. Western Union Tel. Co. v. 
Armstrong, (Tex.Civ.App.) 207 S.W. 
592. (11) $1,200, reduced to $600, 
where plaintiff was delayed in_reach- 
ing bedside of her fatally sick fa- 
ther, but reached there before he died 
and at a time when he still recog- 
nized her. Western Union Tel. Co. v. 
Riviere, (Tex.Civ.App.) 174 S.W. 650. 
(12) $1,000, for missing funeral of 
brother, reduced to $500 where plain- 
tiff made no effort to have funeral 
postponed (Western Union Tel. Co. v. 
Holcomb, (Tex.Civ.App.) 175 S.W. 750 
[aff (Commn.App.) 210 S.W. 5091); 
(18) excessive by $600 where plaintiff 
was prevented from attending sister’s 
funeral (Western Union Tel. Co. v. 
Freeman, 180 S.W. 743, 121 Ark. 124). 
(14) $750, for missing son’s tuneral 
where the remains were in such con- 
dition that plaintiff could have seen 
them. Western Union Tel. Co. v. 
Rhine, 117 S.W. 1069, 90 Ark. 57. (15) 
$600, reduced to $300, where plaintiff 
arrived home later than he would 
have arrived had defendant duly per- 
formed, but he could not have reach- 
ed home before wife died and he did 
reach there in time to attend her 
funeral. Maley v. Western Union Tel. 
Co., 130 N.W. 1086, 151 Iowa 228, 49 
L.R.A.N.S. 827. (16) $500, reduced to 
$250, where plaintiff was prevented 


from attending funeral of sister. 
Western Union Tel. Co. v. Scanlon, 
171 S.W. 916, 115 Ark. 515. (17) $250, 


for mental anguish suffered by son- 
in-law in being prevented from at- 
tending funeral of father-in-law ex- 
cessive by $200. Western Union Tel. 
Co. v. Blake, 169 S.W. 240, 113 Ark. 
545, Ann.Cas.1916C 521. 


{[b] Excessive award for delay of 
physician.—31,999.99, for twelve 
hours’ delay in arrival of doctor. 
Western Union Tel. Co. vy. Berdine, 21 
S.W. 982, 2 Tex.Civ.App. 517. 


[c] Excessive awards for depriva- 
tion of aid and consolation: (1) $500, 
reduced to $100, where husband plain- 
tiff was deprived of aid and consola- 
tion of wife at father’s funeral 
(Western Union Tel. Co. v. Crow, 152 
S.w. 1015, 106 Ark. 117); (2) exces- 
sive by $400 for being deprived of aid 
and consolation of living son at 
funeral of deceased son (Western Un- 
ion Tel. Co. v. Garlington, 142 S.w. 
854, 101 Ark. 487, 49 L.R.A.N.S. 300). 


[d] Excessive award for failure 
to inform of arrival of relative.—$850, 
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mitigation, and ! granted.®® 


[By Frank L. Morernson] 


for failure to deliver message an- 
nouncing that plaintiff's husband, 
who was expected on a certain train, 
had missed his train at an intermedi- 
ate station. Cloy v. Western Union 
Tel. Co., 58 S:B..972-°78' S.C. 109. 


[fe] Excessive awards for failure 
to see sick relative before wuncon- 
scious orirrational: (1) $4,750, where 
plaintiff failed to reach father’s bed- 
side before latter became unconscious, 
but was with him for several days 
before he died. Western Union Tel. 
Coss. Piners 21) Sow. 3b, Nex. Cy, 
App. 301. (2) $1,950, excessive by 
$950, where plaintiff was only pre- 
vented from seeing mother while she 
was still rational during her last ill- 
ness. Western Union Tel. Co. v. Mc- 
Cormick, (Tex.Civ.App.) 240 S.W. 697. 


[f] Excessive awards for plain- 
tif’s not being met at station: (1) 
$1,000, excessive to extent of $500, 
where, because of nondelivery of tele- 
gram, plaintiff was not met at depot 
by father and she wandered about 
lost for about twenty minutes when 
she was assisted home and fully re- 
covered in two weeks from shock to 
her nervous system caused by the 
mental anguish which lasted only 
during the twenty minutes (Western 
Union Tel. Co. v. Furlow, 195 S.W. 
368, 129 Ark. 116); (2) reduced to 
$100, where defendant’s negligence 
resulted in plaintiff's not being met 
by husband when she arrived alone 
and without money in strange city 
(Western Union Tel. Co. v. Flannagan, 
LOTS. We GOL, 113 Ark.19).- C3) "$500; 
reduced to $25, where plaintiff, be- 
cause not met by son, slipped in get- 
ting off train and suffered excruciat- 
ing pain. Western Union Tel. Co. v. 
Kyte, 180 S.W. 208, 120 Ark. 631. (4) 
$345, for inconvenience and annoy- 
ance of having to ride in hack for 
distance of twenty miles. Western 
Union Tel. Co. v. Collins, 47 So. 61, 
156 Ala. 333. 


82. Barnes v. Western Union Tel. 
Gon 50 P. 438, 24 Nev. 125, 77 Am.S.R. 


_ 8&3. U.S.—Hunter v. Western Un- 
ion Telegraph Co., 2 F.(2d) 266 [aff 10 
E.(2d) 1023). 


Ala.—Western Union Telegraph Co, 
v. Dunlap, 62 So. 763, 188 Ala. 454, 


Ark.—Western Union Telegraph Co. 
v. Garlington, 142 S.W. 854, 101 Ark. 
487, 49 L.R.A.N.S. 300. 


S.C.—Cloy v. Western Union Tel, 
Co., 58 S.B. 972, 78 S.C. 109. 


Tenn.—Western Union Tel. Co. v. 
Mellon, 33 S.W. 725, 96 Tenn. 66; 
Newport News, ete., R. Co. v. Griffin, 
22 S.W. 737, 92 Tenn. 694. 


Tex.—Western Union Tel. Co. vy. 
Bowles, (Civ.App.) 76 S.W. 456; West- 
ern Union Tel. Co. v. Berdine,: 21 S.w. 
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made reasonable in view of the conduct of the wrong- 
doer in the particular case.$* 


Inadequate damages. , 
obviously inadequate that a new .trial should be 


The damages may be so 


lation®® are to be applied in so far as they relate 
to the matter.®® 
contracted to transmit money by wire is liable for 
a negligent failute to accomplish the result,®° par- 
ticularly where its employees assert that the desired 


A telegraph company which has 


982, 2 Tex.Civ.App. 517. 


84. Western Union Telegraph Co. 
v. Bodkin, 101 P. 652, 79 Kan. 792; 
Western Union Telegraph Co. v. Wal- 
ters, 63 So. 194, 106 Miss. 59. 


[a] Excessive awards: (1) $1,500 
punitive damages for failure to de- 
liver message informing of death of 
brother held to be excessive to extent 
of $1,000. Western Union Tel. Co. v. 
Walters, 63 So. 194, 106 Miss. 59. (2) 
$599.42 exemplary damages held ex- 
cessive for failure to deliver message 
notifying of arrival with body of de- 
ceased brother, where no distressing 
circumstances or great injury result- 
ed and the jury could find grounds 
for exemplary damages only by in- 
ferences. Western Union Tel. Co. v. 
Bodkin, 101 P. 652, 79 Kan. 792. 


[b] Nonexcessive award.—$700, 
where plaintiff was prevented from 
seeing father before death, and the 
evidence showed nc honest effort to 
make a prompt delivery of the mes- 
sage. Hollingsworth v. Western Un- 
ree Telegraph Co., 108 P. 807, 82 Kan. 


85. Prewitt v. Southwestern Tel., 
etc... Co. 10iy SAW. 822; 746. Tex:Cive 
App. 123. 


86. Cable transfers see infra § 325. 


87. McMahon v. Western Union 
Telegraph Co., 171 N.W. 700, 186 Iowa 
744; Reaves v. Western Union Tel- 
eeene Co., 96 S.E. 295, 110 S.C. 233, 


“While the transmission of intel- 
ligence is not the transmission of 
money, yet, in effect, it may amount 
to the same thing. Strictly speaking, 
nothing is actually transmitted over 
the wires, but by use of them as a 
medium of communicating intelli- 
gence the same result may be accom- 
plished as if the money were sent, 
and so we speak of it as sending mon- 
ey by telegraph. So, when we speak 
of a telegraph company as a common 
carrier, it is the legal status or rela- 
tion which the company bears to the 
public with respect to the business 
that is in contemplation, rather than 
the physical facts involved in the con- 
duct of the business or in th* particu- 
lar transaction.” Reaves v Western 
Union Telegraph Co.. supra. 


Status generally as common carrier 
see supra § 13. 


88. See Carrie: §§ 9-1610. 


89. Reaves v. Western Union Tele- 
graph Co.,.96 S.E. 295, 110 S.c. 233. 


$0. Westerr Union Telegraph Co. 
v. Bowen, 76 So. 985, 16 Ala.App. 253; 
Waters v. Western Union Tel. Co., 138 
S.E. 608, 194 N.C. 188. 


[a] Tender of check is not suffi- 
cient performance. Robinson v. West- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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result will be accomplished in a short time and do 
not inform the sender of the necessity of transmis- 
sion through another medium, requiring a longer 
time,®? and whether. or not it maintained a line be- 
tween the points,®°? was engaged in the business of 
transmitting telegraphic money orders,®? or did not 
operate a money order office at the destination.®4 
It must use reasonable diligence to perform the serv- 
ice undertaken.°® However, if the company accom- 
plishes the desired result, there is no liability to the 
sender, even though it was negligent, or actually 
broke the contract.°* Where the contract is for 
immediate service and the company’s employees know 
that there will be a delay in performance, due to 
vhe fact that the medium used is closed for the day, 
a duty arises to inform the sender of the probability 
of delay,®? or, in the absence of such warning, to 
attempt performance in another fashion.°s A tele- 
graph company may, in the regular course of busi- 
ness, determine which of its offices it will consti- 
tute money order offices for the transmission of mon- 
ey by wire,°® and where it has designated money 
order offices, it may, in the agreement for transmis- 
sion of money by wire, validly limit its liability for 
transmission to other places.t It may validly stipu- 
late that it shall not be liable for default beyond its 
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own lines,” that it shall act as the sender’s agent, 
without liability,? and that, without further notice, 
it may contract on the sender’s behalf with other 
media for the transmission and final payment of the 
money.* In the absence of reasonable grounds to 
suspect that the person demanding payment is not 
the payee, the company is not liable for payment to 
such demandant not the payee.® Moreover, where 
the order is sent in a name other than that of the 
intended recipient, the company is not liable to such 
intended recipient. for failure to deliver the money 
to him,® in the absence of evidence that the persons 
intended were the same.” In accordance with the 
general principles of contract construction, the order 
for transmission of money by wire is to be construed 
as a whole,® the intent is to control,® and all pro- 
visions, if fairly possible, must be given effect.1° 
So, also, a distinet expression of purpose is not to 
be deemed intended to be neutralized by another 
provision,!! particularly where the latter provision 
is not as clear and positive as the former.?? 


[§ 325] B. Cable Transfers.1? The term “cable 
transfer” precludes the idea that actual transfer of 
money is contemplated;14 a credit for a sum of mon- 
ey payable at a designated place is purchased,!® and 


ern Union Tel. Co., 68 S.W. 656, 24 Ky. 
L. 452, 57 L.R.A. 611. 


Tender of check generally as sufii- 
cient tender see Tender § 28. 


91. Reaves v. Western Union Tel- 
egraph Co., 96 S.E. 295, 110 S.C. 233. 


92. Western Union Telegraph Co. 
v. Bowen, 76 So. 985, 16 Ala.App. 253. 


93. Western Union Telegraph Co. 
v. Bowen, supra. 


94. Western Union Telegraph Co. 
v. Sisson, 160 S.W. 168, 155 Ky. 624. 


95. McMahon vy. Western Union 
Telegraph Co., 171 N.W. 700, 186 Iowa 
744, 


96. McMahon v. Western Union 
Telegraph Co., supra. 


97. Reaves v. Western Union Tel- 
egraph Co., 96 S.E. 295, 110 S.C. 233. 


98. Reaves v. Western Union Tel- 
egraph Co., supra. 


[a] Use of automobile.-—The duty 
of a telegraph company to serve the 
public impartially prohibits a special 
contract with a patron for use of an 
automobile to assist in the transmis- 
sion of the money. McMahon v. 
Western Union Telegraph Co., 171 N. 
W. 700, 186 Iowa 744. 


General duty ‘to serve public im- 
partially see supra § 90. 


99. Western Union Telegraph Co. 
v. Bowen, 83 So. 283, 203 Ala. 409; 
Lehue v. Western Union Telegraph 
Co., 96 S.E. 29, 175 N.C. 561. 


[a] Where town small and receipts 
insufficient to enable the company to 
make money order payments, the 
company’s refusal to establish a mon- 
ey order office is justified. Lehue v. 
Western Union Telegraph Co., 96 S. 
E. 29, 175 N.C. 561. 


1. Western Union Telegraph Co. v. 
Bowen, 83 So. 283, 203 Ala. 409; West- 
ern Union Telegraph Co. v. Sisson, 
160 S.W. 168, 155 Ky. 624; Lehue v. 
Western Union Telegraph Co., 96 S.E. 
29. 175 N.C. 561. 


2. Western Union Telegraph Co. v. 
Bowen, 83 So. 283, 203 Ala. 409; Le- 
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hue v. Western Union Telegraph Co., 
96 S.ES 29; 175 N.C. 561. 


[a] Construction.—(1) “Beyond 
its own lines,’ as so used, merely de- 
fines the stage, in the process of 
transmitting the money, at which the 
exemption from liability should begin 
(Western Union Telegraph Co. v. 
Bowen, 83 So. 283, 203 Ala. 409), (2) 
and, in view of the general principle 
of construction (see infra text and 
note 11) (3) that a distinct expression 
of purpose is not to be deemed in- 
tended to be neutralized by another 
provision (Western Union Telegraph 
Co. v. Bowen, supra), (4) does not 
mean that the exemption from liabil- 
ity is excluded in a case where an of- 
fice not authorized to pay money ex- 
ists (Western Union Telegraph Co. 
v. Bowen, supra). 


[b] Extent of liability.—(1) The 
company’s liability is thus limited to 
failure to use its lines to transmit 
the money with reasonable diligence. 
Western Union Telegraph Co. v. Bow- 
en, 83 So. 283, 203 Ala. 409. (2) Such 
limitation clause does not affect the 
company’s liability for its own negli- 
gence. Western Union Telegraph Co. 
v. Bowen, 76 So. 985, 16 Ala.App. 253. 


[ec] Exemption as reasonable see 
Western Union Telegraph Co. v. 
Bowen, 83 So. 283, 203 Ala. 409. 


3. Western Union Telegraph Co. v. 
Bowen, supra; Lehue v. Western Un- 
aoe Telegraph Co., 96 S.E. 29, 175 N.C. 
561. 


[a] Extent of liability.—The com- 
pany’s liability is limited to culpable 
failure diligently to exercise the 
agency of the sender in employing 
the medium. Western Union Tele- 
graph Co. v. Bowen, 83 So. 283, 203 
Ala. 409. 


4 Western Union Telegraph Co. 
v. Bowen, supra; Western Union Tel- 
egraph Co. v. Sisson, 160 S.W. 168, 155 
ty. 624;.Lehue vy. Western Union 
Telegraph Co., 96 S.H. 29, 175 N.C. 
561. 

[a] Such stipulation is not con- 
trary to public policy as a restriction 


of the company’s liability for negli- 
gence. Lehue v. Western Union Tel- 
egraph Co., 96 S.E. 29, 175 N.C. 561. 


[b] Particular media.—Bank. West- 
ern Union Telegraph Co. v. Bowen, 
83 So. 283, 203 Ala. 409; Lehue v. 
Western Union Telegraph Co., 96 S.E. 
29; 175 N.C. 561. 


Exchange as function of bank see 
Banks and Banking § 233. 


5. Western Union Tel. Co. v. Mey- 
er, 61 Ala. 158, 32 Am.R. 1. 


[a] Payment to person requesting 
money transfer.—(1) Where a person 
presents for transmission a telegram 
wherein another is requested to trans- 
mit money by telegraph to the sender, 
the telegraph company, in the ab- 
sence of anything calculated to excite 
suspicion, is not required before send- 
ing the message or delivering to the 
sender the money received in reply to 
reguire the sender to identify himself 
as being the person whose name is 
signed to the telegram (Western Un- 
ion Tel. Co. v. Meyer, 61 Ala. 158, 32 
Am.R. 1), (2) since the sender has 
the duty of ascertaining the identity 
of the person requesting the money 
(Western Union Tel. Co. v. Meyer, su- 
pra). 

6 Cason v. Western Union Tel. 
Co:f $7 SB 1225 77 S:Cv bt 


7. Cason v. Western Union Tel. 
Co., supra. 


8. Western Union Telegraph Co. v. 
Bowen, 83 So. 283, 203 Ala. 409. 


9. Western Union Telegraph 
v. Bowen, supra. 


16. Western Union Telegraph 
v. Bowen, supra. 


11. Western Union Telegraph 
v. Bowen, supra. 


12. Western Union Telegraph 
vy. Bowen, supra. 


13. Money transfers generally 
supra § 324. 


4 “fe Oshinsky v. Taylor, 172 N.Y.S. 
OL: 


15. 


Co. 


see 


Oshinsky v. Taylor, supra. 
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the transaction is completed when the cable transfer 
is sold,1® the money paid becoming the property 
of the seller of the transfer in return for the seller’s 
obligation to pay its equivalent in foreign money 
to the payee.*7 In the absence of a contractual pro- 
vision fixing the time within which performance 
must be made, a reasonable time will be allowed.*® 
Where a special contract of guaranty is made, con- 
ditions of limitation of liability, not within the 
knowledge or notice of the sender, do not control.*° 
Ordinarily, in the absence of statute or special con- 
tract provision, when the telegraph company under- 
takes to make a cable transfer by use of a connect- 
ing line, its liability terminates on delivery to such 
other line.2° However, the general rule that stipu- 
lations in the contract against liability for negli- 
gence of connecting lines are reasonable and valid** 
applies to stipulations in the cable transfer order ;?? 
but the sender of a cable transfer is presumed to 
know that no employee is authorized to represent 
that the company will transfer the money by its own 
lines to a foreign destination where it maintains no 
lines, particularly where the order contained an ex- 
press stipulation against liability for default beyond 
the company’s lines,?* and he is bound to know the 
rules and regulations of the company as embodied 
in the contract, whether or not such contract is 
expressly declared subject to such rules and regu- 
lations.24 The Carmack Amendment, imposing lia- 
bility on the initial carrier for any loss or injury over 
any connecting line, as well as for loss or injury on 


16. Oshinsky v. Taylor, supra. [a] 


TELEGRAPHS AND TELEPHONES 


Breach not proximate cause of 
it was 
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its own line,?® does not apply to telegraph compa- 
nies in regard to cable transfers.”® 


[§ 326] C. Damages. In accordance with the gen- 
eral rules elsewhere discussed,?? breach of the con- 
tract to transmit money gives a right to at least 
nominal damages.?8 So, also, the general rules’‘as 
to compensatory damages?® apply as to an action 
for breach, by a telegraph or cable company, of a 
contract to transmit money.?® Thus, compensatory 
damages which are the proximate result of the breach 
of contract may be recovered,*! but the naked fact 
that an agreement to transmit money has been bro- 
ken or an impossible thing undertaken gives no right 
to damages due to breach of contract.*? Such com- 
pensatory damages only as may reasonably be sup- 
posed to have been within the contemplation of the 
parties at the time the contract was made are re- 
coverable,** and damages which are speculative can- 
not be recovered.*4 The addressee has the duty of 
mitigating the resulting damage.°® Again, in the 
absence of timely notice to the company,°® special 
damages cannot be recovered.** So special damages 
based on the fact that as a result of the failure to 
receive the money in due time plaintiff was evicted 
from home,?* was unable to travel by sleeper,*® 
or was injured in reputation,*°® or lost eredit,*! are 
too remote and speculative to justify recovery there- 
of. However, damages suffered are not too remote 
or speculative when the company has knowledge 
thereof.*?, Ordinarily, the recovery of compensa- 
tory damages is interest on the money from the 


the addressee was in default of in- 


impossible to] stallments prior to sending the wire. 


17. Oshinsky v. Taylor, supra. loss.— Where 
18. Oshinsky v. Taylor, supra. 


‘[a] Statement during negotiation 
that payment would be within a 
named time may be considered in de- 
termining what is a reasonable time. 
Oshinsky v. Taylor, 172 N.Y.S. 231. 


19. Sturner v. Western Union Tel- 
egraph Co., 189 N.Y.S. 537. 

[a] Analogy.—Liability is analo- 
gous to that of a carrier as to a pas- 
senger’s baggage. Sturner v. West- 
on Union Telegraph Co., 189 N.Y.S. 

Liability of carrier as to passen- 
ger’s baggage as limited by special 
contract or notice to passenger see 
Carriers § 1582. 


20. Basila v. Western Union Tele- 
graph Co., 24 F.(2d) 569. 


21. See supra § 210. 


22. Basila v. Western Union Tel- 
egraph Co., supra; Greer v. Western 
aon geet epk Co., 1238 A. 447, 143 


23. Greer v. Western Union Tele- 
graph Co., supra. 


24 Greer v. Western Union Tele- 
Braph Co., supra. 


25. See Carriers §°*858. 


26. Basila v. Western Union Tele- 
graph Co., 24 F.(2d) 569. 


27. See Damages §§ 58-67. 

28. Western Union Telegraph Co. 
v. Melvin, 194 S.W. 5638, 175 Ky. 480. 

29. See Damages §§ 68-230. 

30. See cases infra notes 81-58. 


31. McMahon v. Western Union 
Telegraph Co., 171 N.W. 700, 186 Iowa 
744; Idd v. Western Union Telegraph 
Co., 272 P. 895, 127 Or. 500. 


transmit money to a bank in another 
city before the close of banking hours 
to pay off a mortgage, and a tele- 
graph company breached a contract it 
then made to transmit the money in 
such time, the breach was not the 
proximate cause of loss by failure to 
pay off the mortgage. McMahon v. 
Western Union Telegraph Co., 171 N. 
W. 700, 186 Iowa 744. 


32. McMahon vy. Western Union 
Telegraph Co., supra. 


33. Western Union Telegraph Co. 
v. Hall, 287 F.297; Lynch v. Western 
Union Telegraph Co. (Mo.App.) 18 S. 
W.(2d) 535; Edd v. Western Union 
Telegraph Co., 272 P. 895, 127 Or. 500; 
De Voegler v. Western Union Tel. Co., 
30 S.W. 1107, 10 Tex.Civ.App. 229; 
Ricketts v. Western Union Tel. Co., 
30 S.W. 1105, 10 Tex.Civ.App. 226. 


[a] Test.—Liability for negli- 
gence, not wanton, willful, or malici- 
ous, is restricted to compensation for 
such losses and injuries as should 
reasonably have been foreseen by an 
ordinarily prudent person as the nat- 
ural and probable consequence of such 
negligence, in the light of the attend- 
ing circumstances. Western Union 
Telegraph Co, v. Hall, 287 FB. 297. 


[b]_ Contract lost by breach con- 
strued.— Advertisement announcing 
all year’s work,’ and promise to 
work for “fifty” by addressee of un- 
delivered telegram, was contract for 
one week only. Western Union Tel- 
egraph Co. v. Thompson, (Tex.Ciy. 
App.) 299 S.W. 279 [aff (Com.App.) 
7 S.W.(2d) 620]. 


34. Edd v. Western Union Tele- 
graph Co., 272 P. 895, 127 Or. 500. 


[a] Alleged loss of automobile 
preventing obtaining a job by negli- 
gent delivery of money telegraphed 
has been held too speculative where 


Edd v. Western Union Telegraph Co., 
272 P. 895,127 Or. 500. 


35. Mueller v. Western Union Tel- 
bi ha Co., 155 N.W. 827, 173 Iowa 


36. Churches v. Western Union 
Tel. -Co., 195° PP. 610, 108 Kant i43h 
[quot Cyc]. 


' $37. Churches vy. Western Union 
Feteetaph, Co., 195. P. 610, 108 Kan? 


SS. Stansell vy. Western Union Tel. 
Co., 107 F. 668. 


39. Mueller v. Western Union Tel- 
Yt ae Co., 155 N.W. 827, 173 Iowa 


a 


40. Stansell v. Western Union Tel. 
Cot, LOTTE 668. 


41. Smith v. Western Union Tel. 
Co., 24 A. 1049, 150 Pa. 561. 


[a] Rule as to liability of bank 
distinguished.—(1) In the case of 
the rule that a bank which refuses to 
pay the check of its customer when 
his deposit is sufficient to meet it may 
be held for substantial damages, 
banking institutions are indispensible 
agencies in business transactions of 
the commercial world, and it is a wise 
policy which exacts from them fidel- 
ity to, and a prompt performance of, 
agreements with depositors; but such 
failure is not like the unintentional 
failure of a person or corporation to 
pay the debt of another. Smith v. 
Western Union Tel. Co., 24 A. 1049, 
150 Pa, 561. (2) Liability of bank 
failing to pay check of depositor 
having sufficient funds deposited to 
respond to substantial damages see 
Banks and Banking § 425, 


42. Cumberland Tel., ete., Co. v. 
Quigley, 112 S.W. 897, 129 Ky. 788, 19 
TR AGNES SNS. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§ 326] 


time of default until tender,*? costs of sending the 
message,** and actual expenses incurred necessarily 
because of the breach of contract,*® or because of 
the tort.*® Physical pain or suffering,4? inconven- 
lence,** and fatigue*® caused by the breach of con- 
tract constitute proper elements of compensatory 
damages. The general rule that mental pain and 
suffering in connection with a wrong which, apart 
from such pain and suffering, constitutes a cause 
of action is a proper element of damages where 
it is the natural and proximate consequence of the 
wrong’® applies to a money transfer.®! Generally, 
there can be no recovery for mental anguish alone,°? 
although such recovery is permitted where the com- 
pany had timely notice that mental suffering would 
result from its failure to fulfill the contract.*' The 
authorities are not in accord as to whether recovery 
for mental anguish alone may be had where the 
circumstances involve the sickness or death of an- 
other person;°* in some jurisdictions recovery is 


43. Western Union Tel. Co. v. Hall, 50. 
287 EF. 297; Churches v. Western Un- 
ion Tel. Co., 195 P. 610, 108 Kan. 431] 51: 


TELEGRAPHS AND TELEPHONES 


See Damages § 151. 53: 


Western Union Telegraph_Co. 
(Tex.Civ.App.) 221 S.W. 
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then permitted,®> on the ground that notice of 
special interest of the sender is brought to the com- 
pany and, thus, special recovery for resulting dam- 
ages: was within the contemplation of the parties.** 
Recovery may not be had for mental anguish ac- 
companied only by pecuniary loss.°7 Mental suf- 
fering attendant to physical suffering is a proper 
element of compensatory damages.°§ Mere negli- 
gence in handling the money transfer order, not 
characterized by wantonness or willfulness, does not 
authorize the recovery of punitive damages.®® The 
general rule that a master is held liable in exem- 
plary or punitive damages only where he has au- 
thorized, participated in, or ratified the act of the 
servant®® applies in an action against a telegraph 
company to recover damages because of its breach 
of contract to transmit money.®! In particular in- 
stances verdicts have been deemed not excessive.®? 

[§ 327] D. Actions. An action by the addressee 
to recover damages for failure of a telegraph compa- 
Western Union Telegraph Co. 


v. Sisson, 160 S.W. 168, 155 Ky. 624; 
Cumberland Tel., etc., Co. v. Quigley, 


[quot Cyc]; Robinson v. Western Un- | Y., Brooks, 
ion Tel. Co., 68 S.W. 656, 24 Ky.L. 452, 
57 L.R.A. 611; Lynch v. Western Un- 
ion Telegraph Co., (Mo.App.) 18 S.W. 
(2d) 585; Smith v. Western Union 
Tel. Co., 24 A. 1049, 150 Pa. 561. 


44, Western Union Tel. Co. vy. Hall, 
287 F. 297; Churches v. Western Un- 
ion Tel. Co., 195 P. 610, 108 Kan. 431; 
Western Union Telegraph Co. v. Mel- 
vin, 194 S.W. 563, 175 Ky. 480; Rob- 
inson v. Western Union Tel. Co., 68 S. 
W. 656, 24 Ky.L. 452, 57 L.R.A. 611. 


45. Cumberland Tel., ete., Co. v. 
Quigley, 112 S.W. 897, 129 Ky. 788, 
19 L.R.A.N.S. 575; Robinson v. West- 
ern Union Tel. Co., 68 S.W. 656, 24 
Ky.L. 452, 57 L.R.A. 611; Waters v. 
Western Union Telegraph Co., 138 S. 
EB. 608, 194 N.C. 188. 


[a] oss of time occasioned there- 
by may be included. Cumberland 
Tel., etc., Co. v. Quigley, 112 S.W. 
897, 129 Ky. 788, 19 L.R.A.N.S. 575; 
Waters v. Western Union Telegraph 
Co., 1388 S.E. 608, 194 N.C. 188. 


[b] Boss of commissions.—Com- 
missions which a traveling salesman 
would have earned while he was kept 
from his territory through defend- 
ant’s failure to deliver a telegram 
were not too remote to form the basis 
for damages. Fields v. Western Un- 
ion Telegraph Co., 137 P. 200, 68 Or. 
209. 


46. Le Hue v. Western Union Tel- 
egraph Co., 93 S.E. 843, 174 N.C. 332. 


47. Western Union Tel. Co. Vv. 
Wells, 39 So. 838, 50 Fla. 474, 111 
Am.S.R. 129, 2 L.R.A.N.S. 1072; Wa- 
ters v. Western Union Telegraph Co., 
138 S.H. 608, 194 N.C. 188; Western 
Union Telegraph Co. v. Goodwin, 
(Tex.Civ.App.) 173 S.W. 1164. 


[a] Suffering not natural and 
probable result.—Damages suffered 
by a traveler for failure to deliver to 
him a telegram transmitting funds, 
by reason of his attempting to make 
his way home by stealing rides on 
railroad trains, are not recoverable 
as the natural and probable result of 
failure to receive funds transmitted, 
there being no notice to the company. 
Western Union Telegraph Co. v. Hall, 
287 F. 297. 


48. Waters v. Western Union Tel- 
egraph Co., 138 S.E. 608, 194 N.C. 188. 


49. Waters v. Western Union Tel- 
egraph Co., supra. 


1024. 


[a] Proximate cause.—Where a 
telegraph company negligently failed 
to deliver money transmitted to plain- 
tiff to enable him to return home by 
train, and plaintiff, being destitute 
and unable to work, made his way 
home on foot with occasional rides, 
the negligence of the company, and 
not the attempt to return home on 
foot, was the proximate cause of 
plaintiff's mental suffering during the 
journey. Western Union Telegraph 
Co. v. Brooks, (Tex.Civ.App.) 221 S. 
W. 1024. 


52. U.S.—Western Union Tel. Co. 
v. Hall, 287 F. 297; Stansell v. West- 
ern Union Tel. Co., 107 F. 668. 


Ky.—wWestern Union Telegraph Co. 
v. Melvin, 194 S.W. 563, 564, 175 Ky. 
480 [cit Cyc]; Gooch vy. Western Un- 
ion Tel. Co., 90 S.W. 587, 28 Ky.L. 
828; Robinson v. Western Union Tel. 
Co., 68 S.W. 656, 24 Ky.L. 452, 57 L. 
R.A. 61:1, 


Miss.—Western Union Telegraph 
Co. v. Koonce, 72 So. 893, 112 Miss. 
173. 


N.C.—Lehue v. Western Union Tel- 
egraph Co., 96 S.E. 29, 175 N.C. 561. 


Tex.—Southwestern Bell. Tel. Co. 
v. Cook, (Civ.App.) 30 S.W.(2d). 497, 
499 [quot Cyc]; De Voegler v. West- 
ern Union Tel. Co., 30 S.W. 1107, 10 
Tex.Civ.App. 229; Ricketts v. West- 
ern Union Tel. Co., 30 S.W. 1105, 10 
Tex.Civ.App. 226. 


[a] Error in transmission.—Dam- 
ages for mental suffering for errors 
in transmitting money cannot be al- 
lowed under federal rule. Waters v. 
Western Union Telegraph Co., 138 S. 
E. 608, 194 N.C. 188. 


[b]_ Reasons for rule.—(1) To al- 
low damages for mental suffering 
would be to enter the speculative 
field of psychology. Robinson  v. 
Western Union Tel. Co., 68 S.W. 656, 
24 Ky.L. 452, 57 L.R.A. 611. (2) Men- 
tal suffering in and of itself is of 
too uncertain a nature to afford a 
reasonable basis for the ascertain- 
ment of compensation. Western Un- 
jon Tel. Co. v. Hall, 287 F. 297. 


[c] Mere disappointment or em- 
barrassment is not such mental pain 
or anguish for which recovery may 
be had. Western Union Telegraph 
Cony: pie uadeh ga (Tex.Civ.App.) 191 S. 


112 S.W. 897, 129 Ky. 788, 19 L.R.A.. 
N.S. 575; Le Hue v. Western Union 
Telegraph ‘Co., 93 S.E. 843, 174 N.C. 
332; Western Union Telegraph Co. 
v. Brooks, 279 S.W. 443, 115. Tex. 168 
[aff (Civ.App.) 221 S.W. 1022]; West- 
ern Union Telegraph Co. v. Finfrock, 
(Tex.Civ.App.) 191 S.W. 181. 


[a] Where purpose of money not 
defeated.—One wiring funds to his 
wife to bring on her mother’s body 
could not recover from a telegraph 
company for delay causing her appre- 
hension where she was able to take 
the train intended. Western Union 
Telegraph Co. v. Deaver, (Tex.Civ. 
App.) 207 S.W. 972. 


{b] Facts not constituting notice. 
—The mere telegraphic request for 
funds, made in a large city, does not 
put the company on notice so as to 
authorize recovery of damages for 
special injury. Western Union Tel- 
egraph Co. v. Hall, 287 F. 297. 


[c] Facts constituting notice.—A 
statement to an agent that plaintiff 
had escaped from an insane asylum, 
that he was stranded among stran- 
gers, and unable to care for himself, 
and without funds. Western Union 
Telegraph Co. v. Brooks, (Tex.Civ. 
App.) 221 S.W. 1024. ; 


54 Western Union Tel. Co. v. 
Brooks, 279 S.W. 4438, 444, 115 Tex. 
168° faff (Civ.App.) 221 S.wW. 1022; 
and cit Cyc]. 


55. Western Union Tel. Co. -yv: 
Brooks, supra; Western Union Tele- 
graph Co. v. Goodwin, (Tex.Civ.App.) 
173 S.W. 1164. 


56. Western Union Tel. Co. v. 
Brooks, 279 S.W. 448, 115 Tex. 168 
[aff (Civ.App.) 221 S.W. 1022]; West- 
ern Union Telegraph Co. v. Goodwin, 
(Tex.Civ.App.) 173 S.W. 1164. 


57. Western Union Tel. Co. yv. Hall, 
2ST L2OT. 


58. Western. Union Tel: Co. vy. 
Wells, 39 So. 838, 50 Fla. 474, 111 Am, 
S.R. 129, 2 L.R.A.N.S. 1072; Goodwin 
v. Western Union Telegraph Co., (Tex. 
Civ.App.) 160 S.W. 107. 


59. Western Union Telegraph Co. 
v. Koonce, 72 So. 893, 112 Miss. 173. 


60. See Damages § 290. 


61. Postal Telegraph-Cable Co. v. 
Green, 83 So. 403, 121 Miss. 260. 


62. See case infra this note. 
fa] Award of $800 damages for 
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ny to transmit money by telegraph sounds in tort,** 
and is predicated on breach of a public duty,°* while 
a similar action by the sender sounds in contract.°? 


The addressee is entitled to sue.®° 


pleading in civil actions generally®’ apply in actions 
for failure or delay properly to transmit money by 
So, also, the rules as to evidence in 
civil actions generally in regard to presumptions,*® 
burden of proof,’ admissibility,’ and weight and 
sufficiency’? of evidence apply to actions relating 
to money transfers by telegraph. Rules relating to 
questions of law and fact in civil trials generally’® 
govern in the trial of controverted issues of fact 
in actions for failure or delay in transmitting money 
Thus, whether the telegraph com- 
pany showed sufficient diligence in transmitting the 


telegraph.®§ 


by telegraph.** 


mental suffering. Western Union 
Telegraph Co. v. Brooks, (Tex.Civ. 
App.) 221 S.W. 1022 [aff 279 S.W. 443, 
115 Tex. 168]. 

63. Edd v. Western Union Tele- 
graph Co., 272 P. 895, 127 Or. 500. 


64: Edd v. Western Union Tele- 
graph Co., supra. 

65. Edd v. Western Union Tele- 
graph Co., supra. 

66. Edd v. Western Union Tele- 
graph Co., supra. : 
See Pleading 49 C.J. p 1 et. seq. 


67. 
68. See cases infra this note. 
[a] Particular averments.—(1) A 


petition for failure of a telegraph 
company promptly to transmit money, 
to enable plaintiff’s daughter to come 
to his home, should show she would 
have come, had she received it, and 
that she could not get the money else- 
where. Western Union Telegraph Co. 
v. Melvin, 194 S.W. 563, 175 Ky. 480. 
(2) However, a petition for delay in 
transmitting money by telegraph, 
which prevented the body of plain- 
tiff’s husband being shipped to~ her, 
need not allege that particular ar- 
rangements could have been made to 
procure the shipment of the body. 
Western Union Telegraph Co. v. Mar- 
tin, (Tex.Civ.App.) 191 S.W. 192. 


[b] Petition held sufficient.—Cum- 
berland Tel., etc., Co. v. Quigley, 112 
Bs SOMp UZ IMEC YOO, Lo) daeynAGING Ss 


69. See Mvidence §§ 25-88. 
70. See Evidence §§ 13-24. 
[a] Cable transfer.—(1) Burden 


of proof on the whole case is with the 
purchaser of the cable transfer 
(Oshinsky v. Taylor, 172 N.Y.S. 231), 
(2) although where there is some evi- 
dence that a reasonable time has 
elapsed without performance, a prima 
facie case is made (Oshinsky v. Tay- 
lor, supra), (3) imposing on the seller 
the burden of explanation (Oshinsky 
v. Taylor, supra). 


[b] -Money transfer geeneraily.— 
Proof of delay in delivering the full 
amount of money telegraphed makes 
the telegraph company prima facie 
liable for damages for breach of con- 
tract. Waters v. Western Union Tele- 
graph Co., 138 S.H. 608, 194 N.C. 188. 


71. See Evidence §§ 89-1729. 
[a] 


TELEGRAPHS AND TELEPHONES 


The rules as to 


graph.®? 


an action for negligent delivery of 
money to the wrong person, where the 
transferring agent testified that there 
was nothing in the order to indicate 
that the payee was a woman, and 
hence it was assumed that it was a 
man, evidence that the order, which 
was filled out by another agent of the 
company, recommended the use of the 
prefix ‘‘“Miss” or ‘‘Mrs.,” if toa woman, 
was admissible. Marab v. Western 
Union Telegraph Co., 132 N.W. 568, 
167 Mich. 192. (2) Telegrams tend- 
ing to show plaintiff’s need for money 
telegraphed are admissible. Waters 
v. Western Union Telegraph Co., 138 
S.BE. 608, 194 N.C. 188. (3) So evi- 
dence indicating whether natural and 
probable consequences of negligence 
in transmitting money by telegraph 
ought to have been foreseen is ad- 
missible. Waters v. Western Union 
Telegraph Co., supra. 


[b] Evidence inadmissible.—(1) 
An offer to pay after a year is inad- 
missible as immaterial. Oshinsky v. 
Taylor, 172 N.Y.S. 231. (2) Evidence 
of inconvenience, suffering, and hard- 
ship undergone by plaintiff in mak- 
ing his way home is inadmissible, as 
not mitigating liability of the com- 
pany. Western Union Telegraph Co. 
v. Hall, 287 F. 297. (3) Advertise- 
ment by a show announcing all the 
year’s work is inadmissible on the is- 
sue of damages for failure to transmit 
money. Thompson y. Western Union 
Telegraph Co., (Tex.Commn.App.) 7S. 
ee 520 [aff (Civ.App.) 299 S.W. 


72. See Evidence §§ 1730-1806. 


[a] Evidence held sufficient to 
sustain finding: (1) That the delay in 
delivering the money was the proxi- 
mate cause of the failure to have the 
body of plaintiff’s husband shipped to 
her for burial. Western Union Tele- 
graph Co. vy. Martin, (Tex.Civ.App.) 
191 S.W. 192. @2) That the addres- 
see suffered physical pain and mental 
anguish. Western. Union Telegraph 
Co. v. Finfrock, (Tex.Civ.App.) 191 S. 
W. 181. (3) That mental suffering 
would naturally result to the wife 
from her disappointment in failing to 
receive plaintiff's remittance. Good- 
win v. Western Union Telegraph Co., 
(Tex.Civ.App.) 160 S.W. 107. (4) 
That the company knew of the neces- 
sity of plaintiff's wife having money 
quickly. Goodwin vy. Western Union 
Telegraph Co., (Tex.Civ.App.) 160 S. 


Evidence admissible.—(1) In] W. 107. 
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money’?® or in determining the proper person for 
whom intended,’* whether the company had proper 
notice of the probable consequences resulting from 
a breach of the contract,’7 whether the company 
guaranteed delivery of a cable transfer,*® whether, 
in an action to recover damages for mental anguish 
because of failure to attend a relative’s funeral due 
to nonreceipt of money from the company, the ad- 
dressee could have reached the place of the funeral 
in time had proper transmission been made,*® and 
whether punitive damages should be allowed*® have 
been held, in particular cases, questions of fact for 
the jury. So the rules relating to instructions to 
the jury in civil actions generally*! apply to actions 
for failure or delay in transmitting money by tele- 


[b] Evidence insufficient.—(1) 
Failure of defendant telegraph com- 
pany to transmit money within a rea- 
sonable time to a small town, at 
which it had no money order Office, 
is not established by evidence that a 
bank at such town, to which defend- 
ant sent the money, notified the 
sendee by mail according to the usual 
method, defendant having no knowl- 
edge of circumstances requiring more 
hasty dispatch of the money. Lehue 
v. Western Union Telegraph Co., 96 S. 
BR. 29, 175°N.C. 561. (2) To show 
wantonness. Western Union Tele- 
graph Co. v. Koonce, 72 So. 893, 112 
Miss. 173. 


73. See Trial [38 Cyc 1511 et seq]. 
7% See cases infra notes 75-80. 


75. Mueller v. Western Union Tele- 
ak Co., 155 N.W. 827, 173 Iowa 
76. Marab v. Western Union Tele- 
aagPe Co., 132 N.W. 568, 167 Mich. 


77. Western Union Telegraph Co. 
V; Hall, 287-2 ov. 


78. Sturner v. Western 
Telegraph Co., 189 N.Y.S. 537. 


79. Western Union Telegraph Co. 
v. Sisson, 160 S.W. 168, 155 Ky. 624, 


80. Reaves v. Western Union Tele- 
graph Co., 96 S.E. 295, 110 S.C. 233. 


Union 


81. See Trial [38 Cyc 1594 et seq]. 
82. See cases infra this note. 
fa] Immaterial variance with 


petition.—An instruction requiring a 
finding that defendant delivered a 
message erroneously reading a cer- 
tain amount, although the petition 
does not allege the error, is proper. 
Lynch y. Western Union Telegraph 
Co., (Mo.App.) 18 S.W.(2d) 535. 


{b] Improper instruction.—In- 
struction allowing damages for men- 
tal suffering, for negligence in de- 
livering money telegraphed between 
states. Waters v. Western Union 
ie eeare Co., 188 S.E. 608, 194 N.C. 


[c] Proper instruction—QA special 
charge given at plaintiff’s request 
that damages from mental pain, suf- 
fering, and annoyance constitute com- 
pensatory and not punitive damages 
is not erroneous. Western Union 
Telegraph Co. v. Bowen, 76 So. 985, 16 
Ala.App. 253. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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XIII. NEWS, TICKER, OR MARKET QUOTATION SERVICE®? 


[By Frank L. Morarnson] 


[§ 328] In some instances telegraph companies 
have properly engaged in the business of furnishing 
news and other information,’+ including stock or 
market reports.8> The service is often furnished 
by means of a ticker.8* While it is said that the 
mere purchase and sale of news by a telegraph com- 
pany may not constitute it a common earrier of 
such news within the meaning of the general prin- 
‘ciples’ that it is the duty of a common earrier to 
serve the public impartially and without unreason- 
able discrimination in any respect,®’ where they do 
engage in such a business they are subject to the 
general rule, previously stated,®® that they must, 
without partiality or discrimination, furnish such 
service to all members of the public desiring the 
same, upon payment of their usual charges and 
compliance with their ordinary and reasonable reg- 
ulations.°° While ordinary telegraph companies 


83. Cross references: 


153, 11 Am.S.R. 107, 2 L.R.A. 411. 


not regularly engaged in such a business will not be 
required to do so for the benefit of a particular ap- 
plicant,®1 they may be enjoined from discontinuing 
the same or removing their instruments from a sub- 
seriber’s office or place of business.92 Such com- 
panies may make reasonable rules and regulations 
for the conduct of their business,®? such as that sub- 
seribers shall not communicate the information re- 
ceived to other persons,®* and they will not be re- 
quired to furnish or continue to furnish their serv- 
ice to persons who refuse to comply with, or who 
violate, such regulations.°® A contract by the month 
for furnishing such service may be terminated by 
the company at the end of any month on giving 
reasonable notice of intention to do so.°* Where a 
telegraph company undertakes to furnish market 
reports, its obligation is to procure and furnish cor- 
rect reports,®* and it is lable for sending reports 


v. State, 76 N.E. 100, 165 Ind. 492, 3 


Common-law property in market quo- 
tations and news items see Copy- 
right and Literary Property § 21. 

Duty to furnish market. quotation 
eee’ to bucket shop see Gaming § 


Exclusion by exchange of telegraph 
company distributing market quo- 
tations see Exchanges § 51. 


Mandamus to compel market quota- 
tion service see Mandamus § 501. 


Market quotations and news items as 
subject of copyright see Copyright 
and Literary,.Property § 128. 

Public interest in market quotations 
see Exchanges § 51. 

Transmission of stock quotations be- 
tween states as interstate com- 
merce see Commerce § 35. 


84 Western Union Tel. Co. v. 
State, 76 N.E. 100, 165 Ind. 492, 3 
L.R.A.N.S. 158; In re Renville, 61 


N.Y.S. 549, 46 App.Div. 37; Friedman 
v. Gold, etec., Tel. Co., 32 Hun (N.Y.) 
4, 1 Am.Electr.Cas. 621; Davis_v. 
Electric Reporting Co., 19 Wkly.N.C. 
(Pa.) 567, 2 Am.Electr.Cas. 375; Ster- 


rett v. Philadelphia Local Tel. Co., 
18 Wkly.N.C. (Pa.) 77. 
85. Ind.—Western Union Tel. Co. 


v. State, 76 N.E. 100, 165 Ind. 492, 3 
L.R.A.N.S. 153. ; 

Ky.—Metropolitan Grain, etc., Co. 
v. Chicago Bd. of Trade, 15 F. 847, 11 
Biss. 531, 4 Ky.L. 840. 


La.—New Orleans Bank v. Western 
Union Tel. Co., 27 La.Ann. 49. 


N.Y.—Smith v. Gold, etc., Tel. Co., 
42 Hun 454, 2 Am.Electr.Cas. 373; 
Shepard v. Gold, etc., Tel. Co., 38 Hun 
338, 1 Am.Electr.Cas. 854; Friedman 
v. Gold, ete., Tel. Co., 32 Hun 4, 1 Am. 
Electr.Cas. 621; Tucker v. Western 
Union Telegraph Co., 158 N.Y.S. 959, 
95 Misc. 287 [aff 156 N.Y.S. 1127, 1148, 
171 App.Div. 965]. 


Pa.—Davis v. Electric Reporting 
Co., 19 Wkly.N.C. 567, 2 Am.EHlectr. 
Cas. 375. 

Tex.—Western Union Tel. Co. v. 
Bradford, 114 S.W. 686, 52 Tex.Civ. 
App. 392. 

86. U.S.—National Tel. News Co. 
v. Western Union Tel. Co., 119 F. 294, 
56 C.C.A. 198, 60 L.R.A. 805; Bryant v. 
Western Union Tel. Co., 17 F. 825. 


Tll.—New York, etc., Exch. vy. Chi- 
-eago Bd. of Trade, 19 N.B. 855, 127 Ill. 


Mass.—Western Union Tel. Co. v. 
Foster, 113 N.E. 192, 224 Mass. 365 
[rev on other grounds 38 S.Ct. 438, 
247 U.S. 105, 62 L.Ed. 1006]. 


N.Y.—In re Renville, 61 N.Y.S. 549, 
46 App.Div. 37; Smith v. Gold, ete., 
Tel. Co., 42 Hun 454, 2 Am.Electr.Cas. 
373; Tucker v. Western Union Tele- 
graph Co., 158 N.Y.S. 959, 95 Mise. 287 
(aff 156 N.Y.S. 1127, 1148, 171 App. 
Div. 965]. 


Ohio.—Bradley v. Western Union 
Tel. Co., 8 OhioDec. (Reprint) 707, 9 
Cine.L.Bul. 223. 


Pa.—Davis v. Electric Reporting 
Co., 19 Wkly.N.C. 567, 2 Am.Electr. 
Cas. 375; Sterrett v. Philadelphia 


Local Tel. Co., 18 Wkly.N.C. 77. 


[a] Ticker is an _ instrument 
which, by means of a type wheel, 
actuated by electrical impulse, auto- 
matically prints in plain, ordinary 
type, upon a strip of paper, messages 
transmitted electrically from a dis- 
tance. National Tel. News Co. v. 
Western Union Tel. Co., 119 F. 294, 
56 C.CsA. 198,60 L.RoAS 805. 


87. See Carriers § 746. 


gs. Western Union Tel. Co. v. 
State, 76 N.E. 100, 165 Ind. 492, 3 L.R. 
A.N.S,. 153. 


89. See supra § 90. 


90. Inter-Ocean Pub. Co. v. Asso- 
ciated Press, 56 N.E. 822, 184 Ill. 438, 
75 Am.S.R. 184, 48 L.R.A. 568; West- 
ern Union Tel. Co. v. State, 76 N.E. 
100, 165: Ind. 492; 3 LARA:N.S, 153; 
Western Union Tel. Co. v. Foster, 113 
N.E. 192, 224 Mass. 365 [rev on other 
grounds 88 S.Ct. 438, 247 U.S. 105, 62 
L.Ed. 1006]; Tucker v. Western Union 
Telegraph Co., 158 N.Y.S. 959, 95 Misc. 
287 [aff 156° N.Y.S. 2127; 1148, 171 
App. Div. 9651; Smith, v.. Gold, etc., 
Tel. Co., 42 Hun (N.Y.) 454; Fried- 
man v. Gold, ete, Tel. Co., 32 Hun 
(N.Y.) 4, 1 Am.Electr.Cas. 621. See 
Metropolitan Grain, ete., Co. v. Chi- 
cago Bd. of Trade, 15 F. 847, 11 Biss. 
531, 4 Ky.L. 840 (fidelity during period 
of contract required); Cain v. West- 
ern Union Tel. Co., 10 OhioDec. (Re- 
print) 72, 18 Cine.L.Bul. 267 (dictum). 


[a] Effect of public interest.— 
Where the service has been given so 
long that it is necessary to the safe 
conduct of business dealing with the 
products that the service is impressed 
with a public interest, the text rule 
applies. Western Union Telegraph Co. 


L.R.A.N.S. 153. 


[b] News service.—The rule as 
stated in the text applies to the fur- 
nishing of news service such as that 
furnished by the Associated Press. 
Inter-Ocean Pub. Co. v. Associated 
Press, 56 N.E. 822, 184 Ill. 438, 75 Am. 
S.R. 184, 48 L.R.A. 568. 


91. Metropolitan Grain, ete., Co. v. 
Chicago Bd. of Trade, 15 F. 847, 11 
Biss. 531, 4 Ky.L. 840; Bradley v. 
Western Union Tel. Co., 8 Ohio Dec. 
(Reprint) 707, 9 Cinc.L.Bul. 223; Ster- 
rett v. Philadelphia Local Tel. Co., 18 
Wkly.N.C. (Pa.) 77. 


92. Smith v. Gold, etc., Tel. Co.,. 42 
Hun (N.Y.) 454, 2 Am.Electr.Cas. 373; 
Friedman vy. Gold, ete., Tel. Co., 32 
Hun (N.Y.) 4. 


Injunction generally against re- 
moval of property see Injunctions § 
201. 


93. Western Union Tel. Co. v. 
State, 76 N.E. 100, 165 Ind. 492, 3 L.R. 
A.N.S. 153. Smith v. Gold, ete., Tel. 
Co., 42 Hun (N.Y.) 454, 2 Am.Hlectr. 
Cas. 373; Shepard v. Gold, ete., Tel. 
Co., 38 Hun (N.Y.) 338, 1 Am.Electr. 
Cas. 584. 


[a] It is not reasonable regulation 
that the company shall be authorized 
to remove its instrument whenever, in 
its judgment, there has been any vio- 
lation of the conditions of the con- 
tract by the subscriber. Smith v. 
Gold, ete., Tel. Co., 42 Hun (N.Y.) 454, 
2 Am.Electr.Cas. 373. 


94. Shepard v. Gold, etc., Tel. Co., 
88 Hun (N.Y.) 338, 1 Am.Electr.Cas. 
854. 


[a] Subscriber’s interest in a firm 
wrongfully given such information is 
not a justification of the breach. 
Shepard v. Gold, éte., Tel. Co., 38 Hun 
(N.Y.) 338, 1 Am.Electr.Cas. 854. 


95. Shepard v. Gold, etc., Tel. Co., 
supra. 
96. New York Cotton Exch. v. 


Hunt, 144 F. 511 [aff 27 S.Ct. 529, 205 
U.S. 322, 51 L.Ed. 821]. 


97. Turner v. Hawkeye Telegraph 
Co., 41 Iowa 458, 20 Am.R. 605. 


[a] Contract to furnish correct re- 
ports.—If a telegraph company con- 
tracts to furnish correct market re- 
ports, its failure to do so is a breach 
of its contract, irrespective of wheth- 
er it exercised ordinary care in fur- 
nishing the reports or not. Western 
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tending to deceive and to cause loss.°° A distine- 
tion has also been made between cases where the 
telegraph company itself collects or purchases and 
distributes such information, and cases where it 
merely transmits reports or quotations which are 
the property of, and furnished by, a stock exchange 
or board of trade, under an agreement to furnish 
such information only to subseribers designated or 
approved by the board or exchange,°® treated else- 
where in this work. A telegraph company which 
transmits a libelous news dispatch under its contract 
with-a newspaper to furnish news dispatches is la- 
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ple for the publieation thereof, under the theory of 
assuming the liability of the newspaper making the 
publication.?. Breach of the contract for furnishing 
reports entitles the subseriber to recover all dam- 
ages proximately the result of the breach,® but not 
those which do not flow from the breach in ordi- 
nary and natural sequence. The damages recover- 
able for mistakes in the report are to be determined 
as the difference between the amount paid by the 
recipient as a result of the error and what, but for 
that mistake, he would have paid,® and his profits 
in the transaction are immaterial.® 


XIV. TELEPHONE SERVICE 


[§ 329] A. Service to Patrons*’—1. Duty and Li- 
ability—a. In General. A telephone company, as a 
publie service corporation,® is bound to provide ad- 
equate and proper telephone service to the public.° 
Ordinarily, such company’s duty as to service 1s 
merely to furnish a means of communication,*® sub- 
ject to its reasonable rules.1t The general, power 


i _ vy. Bradford, 114 S.W.) v. King, 146 S.W. 489, 103 Ark. 160, 
Piece Cla kp. 2 39 L.R.A.N.S. 402, Ann.Cas.1914B 780. 


Union's Tel, iCo.-"v- 
Send, 42 N.E. 1035, 14 Ind.App. 
341. ; 


686, 52 Tex.Civ.App. 392. 


98. Turner v. Hawkeye Telegraph 
Co., 41 Iowa 458, 20 Am.R. 605; New 
Orleans Bank y. Western Union Tel. 
Co., 27 La.Ann. 49. 


[a] That error resulted from de- 


Ind.—Central 


Iowa.—Volquardsen vy. 


of the company to adopt such regulations and by- 
laws for the management of its business as may be 
reasonable? includes the right to prohibit the use 
of profane or improper language over the tele- 
phone,!* or the use of any telephone or telephonic 
instrument other than that supplied by the compa- 
ny,!* but does not justify a requirement that a writ- 


the local cables. Cumberland Tele- 
phone & Telegraph Co. v. Kelly, 160 F. 
316-323; 874'C.C. Any 268, Lb: AnniCaa. 
1210. 


11. Lebanon, Louisville & Lexing- 
ton Telephone Co. v. Lanhan Lumber 


Towa Tele-} Co., 115 S.W. 824, 131 Ky. 718, 21 L. 
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fective instrument used in securing 
the information, controlled by an- 
other company, does not relieve the 
telegraph company from liability. 
New Orleans Bank vy. Western Union 
Tel. Co., 27 La.Ann. 49. 


99. Cain v. Western Union Tel. Co., 
10 OhioDec. (Reprint) 72, 18 Cince.L. 
Bul. 267. 


1. See Exchanges § 50. 


2. Dominion Telegraph Co. v. Sil- 
ver, 10 Can.S.C. 238. 


[a] Reason for rule.—Operators of 
a telegraph company thus transmit- 
ting news dispatches for publication 
are indispensable agencies in making 
possible the publication. Dominion 
Telegraph Co. v. Silver, 10 Can.S.C. 
238. 


Liability of newspapers for libelous 
matter see Libel and Slander § 261. 


' 3. Western Union Telegraph Co. 
v. Exum, (Tex.Civ.App.) 181 S.W. 558. 


4 Western Union Telegraph Co. v. 
Exum, supra. 


[a] Excessive price paid as a re- 
sult of the breach is too speculative. 
Western Union Telegraph Co. v. 
Exum, (Tex.Civ.App.) 181 S.W. 558. 


5. Western Union Telegraph Co. 
v. Osborn, 206 S.W. 54, 186 Ark. 68; 
Turner v. Hawkeye Telegraph Co., 
41 Iowa 458, 20 Am.R. 605. , 


6. Western Union Tel .Com viOs- 
born, 206 S.W. 54, 186 Ark. 68. 


ae Discrimination see supra §§ 90- 


Duty generally to furnish services 
and facilities see supra §§ 84-88. 


Judicial notice as to telephone see 
Evidence § 1851. 


8. See supra § 12. 


9. Carmichael v. Southern Bell 
Telephone & Telegraph Co., 78 S.E. 
507, 162 N.C. 338, Ann.Cas, 1915A 983, 


10. Ark.—Southern Telephone Co. 


phone Co., 126 N.W. 928, 148 Iowa 77, 
28 L.R.A.N.S. 554. 


Ky.—Lebanon, Louisville & Lexing- 
ton Telephone Co. v. Lanhan Lumber 
Co.,)115 S. We 824,131 Ky. 718) 21 Lok, 
A.N.S. 115, 18 Ann.Cas. 1066. 


Mass.—Mentzer v. New England 
aris tarts & Telegraph Co., 177 N.E. 
549. 


Mo.—Bess v. Citizens’ Tel. Co., 287 
eae 466, 469, 315 Mo. 1056 [quot 
ye]. 


Tex.—Southwestern Bell Telephone 
Co. v. Cook, (Civ.App.) 30 S.W.(2d) 
497; Southwestern Telegraph & Tele- 
ee” v. Allen, (Civ.App.) 146 S. 
Ww. A 


[a] Nature of service stated.— 
“The act of telephoning is the act 
of holding a conversation with anoth- 
er over the wires of the telephone 
company. The conversation, instead 
of being delivered to the agency of 
the telephone company, as are the 
goods to the agents of the railroad or 
the dispatch to the agent of the tele- 
graph company for transmission, is 
transmitted by the patron of the tele- 
phone himself, by means of electrical 
undulations which reproduce at the 
farther end of the line the pulsations 
set in motion by the first speaker. 
The act of transmission is instantane- 
ous and self-executing. Instead of 
placing the message in the possession 
of the carrier for transmission in his 
own way, while operating his own in- 
strumentalities, the telephone instru- 
ment and line are placed in possession 
of the patron to be operated by him 


while the communication is being 
had.” Bess v. Citizens’ Tel. Co., 287 
S.W. 466, 469, 315 Mo. 1056 [quot 


Home Tel. Co. v. Granby & Neosho 
Tel.. Co.i£26 .SJWei'778,0778; 14% Mo, 
App. 216]. 


[b] Direct service.—The term, as 
used in connection with furnishing 
telephone service, means the exclu- 
sive use of a pair of wires running 
into the telephone exchange through 


*By FRANK L. MORGINSON (§§ 329-370). 


R.A.N.S. 115, 18 Ann.Cas. 1066. 
12. See supra § 89. 


13. Bond v. Starkey, 201 S.W. 461, 
180 Ky. 50 [cit Cyc]; Pugh v. City, 
etc., Tel. Assoc., 8 OhioDec. (Reprint) 
644, 9 Cine.L.Bul. 104 [aff 13 Cine.Iy 
Bul. 190]. : 


[a] Reasonableness.—‘The  tele-— 
phone in its workings and the manipu- 
lation of its machinery and appliances 
brings into the condition of possible 
communication by sound at a mo- 
ment’s warning all parts of the busi- 
ness community and of a very exten- 
Sive neighborhood of homes, where 
the instrument is also used for social 
purposes, and the peculiar construc-- 
tion of this invention with the vast 
number of wires crossing each other 
between the points of communica- 
tion, and the manner of its operation 
renders it quite possible, at times, for 
a communication intended for one per- 
son to go to another. If indecent,. 
rude, or improper language was per- 
mitted, evil and ill-disposed persons. 
would have it in their power to use it 
as a medium of insult to others, and 
perchance by some accident, such as 
the crossing of wires, or by a species 
of induction, the same communication 
be launched into the midst of some 


family circle under very mortifying 


circumstances. The management of 
the telephone requires the observation 
of common propriety in the use of 
language, because, in many cases, the 


operators at the Exchange are refined’ 


and well disposed females.” Pugh v. 
City, etc., Tel. Assoc., 8 OhioDec. (Re- 


print) 644, 649, 9 Cine.L.Bul. 104 [aff 


13 Cine.L.Bul. 190]. 


14 Gardner v. Providence Tele- 
phone Co., 49 A. 1004, 23 R.I. 262. 


[a] Rule applied.—Installation of 
an extension set not supplied by the 
company is prohibited by such regu- 
lation. 
phone Co., 49 A. 1004, 23 R.T. 262. 


{b] Slight modifications do not 
constitute a trespass on the property 


ba and mhanmol Go lyn nnn ee ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 


Gardner v. Providence Tele-- 


ps aa 
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ten application be made,1® nor a prohibition against 
the use of the telephone furnished in order to call 
messengers from a rival company.'® Where serv- 
1¢ce 1s to a family as a whole, there is an implied, 
if not express, obligation to serve each member of 
the family.** A classification of the telephones into 
business and residential telephones may properly 
be made,'® and a different fee as to each class may 
be charged.*® Where the company offers to furnish 
Service to an applicant over one of its lines, it is 
not unreasonable or arbitrary in refusing to fur- 
nish such service over a different line which already 
has the full number of subscribers permitted under 
company rules.2° A telephone company cannot re- 
quire, as a condition of furnishing service to a per- 
son offering to pay therefor, that such person pay 
an old debt or settle a disputed claim growing out 
of a previous transaction, even though of the same 
kind.?+ The general rule that a telephone company 
must furnish its services and facilities to any proper 
applicant therefor complying with its reasonable 
regulations”? applies both to a company’s public pay 
stations system and to its so-called private system 
of instruments installed in offices, residences, and 
places of business;?* and the fact that it provides 
public stations for the use of all who will pay toll 
is no justification for refusing to furnish service 
in an office, residence, or place of business.24 A 
telephone company doing business within a munic- 
ipality is not obliged to supply instruments to, and 
make connections for, persons living outside of the 
corporate limits;?> even where it has so extended 
its facilities to certain persons, it is not discrimina- 
tory not to extend them to another person who is 
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is under no duty to abstain from informing others 


_ of contemplated changes of residence of its subserib- 


ers,** and no liability results from a practice of giv- 
ing such information.?® The body to which regu- 
latory power over telephone companies has been giv- 
en,*® having properly ordered elimination of four- 
party service and use of two-party service,?® may 
refuse to reinstate the former service, without proof 
of the necessity therefor,?! and is without jurisdic- 
tion to order the reopening of a pay station.32 


[§ 330] b. Contracts for Service.?2 Contracts of 
a telephone company for furnishing service are to 
be construed in the light of the obligations of the 
company to the general public and the duty it owes 
its patrons generally.?* If possible, the contract for © 
service should be construed so as not to perpetuate 
discrimination.*®> A contract provision that the con- 
tract shall be effective only when a stated number 
of telephones in the district have been installed does 
not prevent recovery for service prior to such time 
when so availed of by the subscriber.?® The mere 
fact that a subscriber is entitled to a rebate for 
the period he was without service does not, in the 
absence of a new contract therefor, entitle him to 
retain possession of the telephone in order to use 
service instead of the rebate amount.?7 Where the 
contract for service provides that it shall run for 
the period of a year, and that thereafter it shall 
be renewable from month to month upon advance 
payment by the subscriber, where no payment or 
tender 1s made in advance, the contract terminates,?® 
but where the contract provides for service until 
notice of termination and for advance payment dur- 


not similarly situated.?® 


of the company. Gardner v. Provi- 
dence Telephone Co., 49 A. 1004, 23 R. 
I, 262. 


15. Red Deer v. Western Gen. 
Blectric Co., 3 Alta.L. 145. 


[a] Requirement permissible in so 
far as giving a right to a special dis- 
count. Red Deer v. Western Gen. 
Electric Co., 3 Alta.L. 145. 


16. People v. Hudson River Tel. 
Co., 19 Abb.N.Cas. (N.Y.) 466. 


17. Cumberland Telephone & Tele- 
graph Co. v. Carter, 1 Tenn.Civ.A. 
750. 

18. Cumberland Telephone & Tele- 
graph Co. v. Hartley, 154 S.W. 531, 
127 Tenn. 187. 


[a] Use distinguished.—Use of a 
residence telephone as a business tel- 
ephone, contrary to rules, means a 
regular, habitual, and substantial use, 
as distinguished from an occasional 
and incidental use. Cumberland Tel- 
ephone & Telegraph Co. v. Hartley, 
154 S.W. 531, 127 Tenn. 187. 


19. Cumberland Telephone & Tele- 
graph Co. vy. Hartley, supra. 


Rates and charges generally sce 
supra §§ 104-120. 


20. State v. Hawk Creek Telephone 
Co., 139 N.W. 711, 120 Minn. 395. 


[a] That existing subscribers to 
a requested line could be transferred 
to another line to make room for an 
applicant is immaterial. State Vv. 
Hawk Creek Telephone Co., 139 N.W. 
711, 120 Minn. 395. 


21. State v. Nebraska Tel. Co., 22 
N.W. 237, 17 Neb. 126, 52 Am.R. 404; 
Southwestern Telegraph & Telephone 


Generally, the company 


Co. vy. Luckett, 127 S.W. 856, 60 Tex. 
Civ.App. 117. 


22. See supra § 84. 


23. State v. Kinloch Tel. Co., 67 S. 
W. 684, 93 Mo.App. 349. 


24. State v. Kinloch Tel. Co., su- 
pra; State vy. Nebraska Tel. Co., 22 
N.W. 237, 17 Neb. 126, 52 Am.R. 404. 


[a] Operation only of public pay 


Stations does not justify refusal to 


furnish service to a private subscrib- 
er. Central Union Tel. Co. v. State, 
19 N.E. 604, 118 Ind. 194, 10 Am.S.R. 
114. 


25. Crouch y. Arnett, 79 P. 1086, 71 
Kan. 49. 
[a] Free service outside city.—(1) 


A particular franchise ordinance has 
been held to impose no legal obliga- 
tion on the company to supply free 
service outside the city. City of 
Campbellsville vy. Taylor County Tel- 
ephone Co., 18 S.W.(2d) 305, 229 Ky. 
843. (2) Temporary free service does 
not impose an obligation to continue 
it. City of Campbellsville v. Taylor 
County Telephone Co., supra. 


General right to determine limits 


within which business will be carried } 


on see supra § 91. 


26. Crouch vy. Arnett, 79 P. 1086, 
71 Kan. 49. 

27. Gallagher Transfer & Storage 
Co. v. O. K. Storage & Transfer Co.. 
92 So. 317, 151 La. 734. 


23. Gallagher Transfer & Storage 
Co. v. O. K. Storage & Transfer Co., 
supra. 


[a] Thus the mere fact that a tel- 
ephone company aids a storage and 


ing the fixed period, advanced payments from such 


moving company by giving informa- 
tion of contemplated changes of resi- 
dence of subscribers does not infringe 
any rights of a competing moving 
company. Gallagher Transfer & 
Storage Co. v. O. K. Storage & Trans- 
fer Co., 92 So. 317, 151 La. 734. 


29. See supra § 101. 


30. City of Coeur d’Alene y. Public 
Utilities Commission of Idaho, 160 P. 
751, 29 Idaho 508. ‘ 


31. City of Coeur d’Alene v. Public 
Utilities Commission of Idaho, supra. 


32. Stoney Point Village v. Bell 
Telephone Co., 18 Can.R.Cas. 319. 


33. Generally see Contracts 13 C. 
Jp 214. 


Contract with nonsubscriber see in- 
fra § 332. 


34 Kelly v. Southwestern Bell 
Telephone Co., (Tex.Commn.App.) 248 


S.W. 658 [aff (Civ.App.) 236 S.W. 
151]. 
35. Commonweaith y. Central Dist. 


Telephone Co., 90 A. 338, 248 Pa. 586. 


86. Pittsburgh & Allegheny Tele- 
phone Co. v. Stinson Printing Co., 123 
A. 818, 279 Pa. 314. 


[a] Reason for rule.—Any other 
construction so as to permit free use 
would render the contract invalid as 
discriminatory. Pittsburgh & Alle- 
gheny Telephone Co. vy. Stinson Print- 
ing Co., 123 A. 818, 279 Pa. 314. 


37. Moore v. Harneck, 166 N.W. 
987, 200 Mich. 642. 


38. Southwestern Telegraph & Tel- 
ephone Co. v. Luckett, 127 S.W. 856, 
60 Tex.Civy.App. 117 
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expiration of the fixed period to the notice of ter- 
mination is also required,?® even though the contract 
be deemed to terminate at the end of the fixed peri- 
od, an implied contract covering the extension until 
notice of termination.4® So, also, a contract for 
telephone service, expressly running for a definite 
time and containing a provision for termination 
thereafter by the subscriber upon service of the spec- 
ified notice, may be terminated by the company on 
giving reasonable notice.*? 


[§ 331] c. Particular Service—(1) Installation, 
Maintenance, and Removal of Facilities. A tele- 
phone company is entitled to a reasonable time, fol- 
lowing the application therefor, in which to install 
a telephone,*? and such reasonable time may be al- 
lowed even after issuance of a rule to show cause, 
in a mandamus suit to compel the installation.** 
Where the company’s franchise prohibits installa- 
tion of party lines, violation of such prohibition is 
not warranted merely because cheaper rental rate 
to subscribers is thus available,4* nor because of 
use of additional equipment removing some, but not 
all, of the objectional features of party lines.*° A 
franchise provision for the furnishing of a specified 
number of telephones to the city free of charge is 
based upon valid consideration.4® Whether as a 
breach of the contract itself*? or a violation of a 
rule of the telephone company,*® failure or refusal 
to make advance payments as required justifies re- 


39. Hare v. New York Telephone } 330. 
Co., 164 N.Y.S. 732, 101 Misc. 490 [aff 
167 N.Y.S. 1103]. 

40. Hare vy. New York Telephone 
Co., supra. 


41. Commonwealth v. Central Dist. 
Telephone Co., 90 A. 338, 243 Pa. 586; 
Dean vy. Central District & Printing 


Berkebile, 
[a] 


App.) 283 S.W. 456. 
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48. Johnstown Telephone Co. v. 
(Mo.App.) 283 S.W. 456. 


Lack of notice of intent to en- 
force the rule is immaterial. 
town Telephone Co. vy. Berkebile, (Mo. 
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moval of the instrument. Where, at the time of 
the contract of subscription, the telephone company 
is aware that the subscriber will use the telephone 
in connection with his.messenger business, the sub- 
seriber’s refusal to cease delivery, over the compa- 
ny’s telephone, of messages relayed to him over a 
rival company’s telephone does not justify removal 
of the instrument,*® and liability attaches for such 
removal.°°? 


[§ 332] (2) Service to Nonsubscribers. Since a 
telephone company is under no duty to render a 
gratuitous service,°! before there can be a recovery 
for negligence in service to a nonsubseriber over 
the telephone of a subscriber, it must appear that 
there was a tender or payment of the toll required, 
or that service was under contractual conditions se- 
curing such payment,°? although the source of the 
security is immaterial;®* where such condition is 
met, the company and the sender enter into a con- 
tract for breach of which it may be compelled to re- 
spond in damages.®* 


[§ 333] (3) Furnishing Connections fer Calls 
with Other Subscribers. A telephone company has 
the duty of furnishing reasonably prompt and ef- 
ficient service in giving connections to subscribers 
for calls with other subscribers,®> which duty im- 
poses an obligation to keep the instrumentalities in 
working order, so far as ordinary diligence will per- 
mit,°® and to employ an adequate number of com- 


er’s contract, is bound at once to in- 
form the nonsubscriber of its refusal 
to do so, and if it fails so to do, the 
nonsubscriber may assume that the 
service will be furnished under the 
subscriber’s contract. Jones v. Cum- 
berland Telephone & Telegraph Co., 
130 S.W. 994, 140 Ky. 165. 


Johns- 


Telegraph Co., 61 Pa.Super. 311. 


[a] Waiver.—In such case the fact 
that the company continued the serv- 
ice at the reduced rate after the ex- 
piration of the three years is not a 
recognition of any right in the cus- 
tomer to continue the contract for an 
indefinite period as long as the oppo- 
sition service continued. Dean v. 
Central District & Printing Telegraph 
Co., 61 Pa.Super. 311. 


42. Com. v. Meadville Telephone 
Co., 35 Pa.Co. 456; Brunson v. South 
Carolina Continental Telephone Co., 
159 S.B. 913, 162 S.C. 41. 


43. Brunson v. South Carolina 
Continental Telephone Co., supra. 


44, City of Louisville v. Louisville 
Home Telephone Co., 148 S.W. 138, 149 
Ky. 234, Ann.Cas.1914A 1240. 


45. City of Louisville v. Louisville 
Home Telephone Co., supra. 


46. Traverse City v. Citizens’ Tele- 
pene Co., 161 N.W. 9838, 195 Mich. 


[a] Nature of consideration.— 
Communication with public offices is 
advantageous to the company’s pay 
subscribers. Traverse City v. Citi- 
zens’ Telephone Co., 161 N.W. 983, 195 
Mich. 373. 


ona and charges see supra §§ 104— 


47. Hare v. New York Telephone 
Co., 164 N.Y.S. 732, 101 Misc. 490 [aff 
167 N.Y.S. 1103]. 


Contracts for service see supra § 


[b] That rule not uniformly en- 
forced is immaterial. Johnstown 
Telephone Co. vy. Berkebile (Mo.App.) 
283 S.W. 456. 


49. Owensboro-Harrison Telephone 
Cos v. Wisdom, 62 S.W. 529, 23 Ky.L. 


50. Owensboro-Harrison Telephone 
Co, v. Wisdom, supra. 


51. See supra § 104. { 


52. Jones v. Cumberland Tele- 
phone & Telegraph Co., 130 S.W. 994, 
140 Ky. 165. 


Rates and charges generally see 
supra §§ 104-120. 


53. Jones v. Cumberland Tele- 
phone & Telegraph Co., 130 S.W. 994, 
996, 140 Ky. 165. 


“Tt is a matter of common knowl- 
edge that frequently long-distance 
messages for which a special fee is 
exacted are sent by nonsubscribers 
from telephones installed in homes 
and business places by authority, or 
with the consent and approval, of the 
person in whose home or place of 
business they are installed, and with 
the implied or express agreement be- 
tween the subscriber and the compa- 
ny that they shall be charged to the 
telephone and paid as other charges 
against it.” Jones y. Cumberland Tel- 
ephone & Telegraph Co., supra. 


[a] Disaffirmance required of com- 
pany.—Where a telephone nonsub- 
scriber desires service over the tele- 
phone of a subscriber, the telephone 
company, if it does not desire to 
render the/service under the subscrib- 


54 Jones v. Cumberland Telephone 
& Telegraph Co., supra. 


[a] Contract with state.—The 
state had a contract with defendant 
telephone company to furnish tele- 
phone connections to the penitentiary 
for the use of the officers, including 
the prison physician, bills for mes- 
sages being paid by the state month- 
ly. It was the custom of the physi- 
cian and within his authority to put 
in calls for relatives of prison- 
ers in extremis, and in accordance 
therewith he put in a call for con- 
nection with plaintiff, to inform 
plaintiff of the expected death of 
his son, who was an inmate of the 
penitentiary. Through defendant’s 
negligence this call was not made, and 
plaintiff was unable to see his son 
before he died, as he otherwise would 
have been able to do. It was held 
that the message was one within the 
state’s contract, which the physician 
had a right to send for plaintiff’s ben- 
efit, and that plaintiff was entitled 
to recover damages for the company’s 
negligence. Jones v. Cumberland 
Telephone & Telegraph Co., 130 S.W. 
994, 140 Ky. 165. 


55. Vinson vy. Southern Bell Tele- 
phone & Telegraph Co., 66 So. 100, 
188 Ala. 292, L.R.A.1915C 450; Glaw- 
son v. Southern Bell Telephone & Tel- 
egraph Co., 71 S.E. 747, 9 Ga.App. 
450; Peterson v. Monroe Independent 
aerep hone Co., 182 N.W. 1017, 106 Neb. 


56. Vinson v. Southern Bell Tele- 
phone & Telegraph Co., 66 So. 100, 188 
Ala, 292, L.R.A.1915C 450; Glawson 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 333-335] 


petent operators for such reasonable office hours as 
may be established,®? and while the company is lia- 
ble for a breach of this duty resulting from its neg- 
ligence,®8 since it is not an insurer in this respect,°® 
and since subscribers take the risk of failure to 
obtain connections due to any disarrangement or 
disturbance of the mechanism not caused by the com- 
pany’s negligence,®® it is not liable for the breach 
if the reason therefor was some uncontrollable 
cause.°t Where a call is made for a particular num- 
ber or telephone, the company discharges its duty 
by making the proper connection, and is not re- 
sponsible for the identity of the person answering,®? 
although it may be liable for negligently giving a 
wrong connection.®? However, as to giving a wrong 
connection for a call relating to futures, where con- 
tracts or agreements as to futures are made unlaw- 
ful and criminal‘ no liability results.®® 


Emergency service. Where a city fire department 
is not liable for negligence in responding to a fire 


v. Southern Bell Telephone & Tele-[ Co., 
graph Co., 71 S.E. 747, 9 Ga.App. 450.] L.R. 1413 


[a] Night service.—(1) When af- [a] 
fording night service, ordinary dili- 
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237 S.W. 792, 291 Mo. 539, 19 A. 


Analogy to nonliability of wa- 
ter company to private 
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eall,°* a telephone company is not lable for dam- 
ages for negligently failing to provide the proper 
connection for such fire call.¢7 However, a refusal 
to make an emergency connection with the police 
or fire departments has been held to constitute a 
breach of duty owed the subscriber,®® but a failure 
to make such connections, attempted to be made by 
a third person through a telephone other than plain- 
tiff’s, does not impose a liability for resulting dam- 
age to plaintiff’s property.°° 

[§ 334] (4) Finding and Notifying Person Call- 
ed.7° Ordinarily, the telephone company has the 
duty of finding and notifying persons for whom ealls 
are made,’! and is liable for a negligent failure or 
delay in performing such duty,’? and for negligently 
bringing in response to such a call a different per- 
son from the one for whom the call is made, where 
the call is for a particular person.™? 


[§ 335] (5) Transmission of Messages.7* Ordi- 
narily it is not the duty of a telephone company to 


Tel., etc., Co. vy. Owens, (Tex.Civ.App.) 
116 S.W. 89; Southwestern Tel., etc., 
Co. v. McCoy. (Tex.Civ.App.) 114 S.W. 
387 [aff 119 S.W. 88, 102 Tex. 446]; 


consumer!) Southwestern Tel., etc., Co. v. Tay- 


@ence must be used in respect to sig- 
nals to operators of calls. Glawson 
v. Southern Bell Telephone & Tele- 
graph Co., 71 S.E. 747, 9 Ga.App. 450. 
(2) So the operator must use ordina- 
ry diligence in responding to the sig- 
nal. Glawson vy. Southern Bell Tele- 
phone & Telegraph Co., supra. 


§ Duty generally to repair see supra 
85. 


57. Vinson v. Southern Bell Tele- 
phone & Telegraph Co., 66 So. 100, 188 
Ala. 292, L.R.A.1915C 450; Glawson v. 
Southern Bell Telephone & Telegraph 
Co., 71 S.E. 747, 9 Ga.App. 450. 


58. Vinson v. Southern Bell Tele- 
phone & Telegraph Co., 66 So. 100, 188 
Ala. 292, L.R.A.1915C 450. 


59. Vinson y. Southern Bell Tele- 
phone & Telegraph Co., supra. 


60. Southern Bell Telephone & Tel- 
egraph Co. v. Glawson, 79 S.E. 488, 13 
Ga.App. 520 [decided in conformity to 
answers to certified questions 79 S.E. 
136, 140 Ga. 507]. 


61. Vinson v. Southern Bell Tele- 
phone & Telegraph Co., 66 So. 100, 188 
Ala. 292, L.R.A.1915C 450; Southern 
Bell Telephone & Telegraph Co. v. 
Glawson, 79 S.E. 488, 13 Ga.App. 520 
[decided in conformity to answers to 
certified questions 79 S.H. 136, 140 Ga. 
507]. A 

{a] hus, when ordinary diligence 
is used and the appliance for night 
signalling nevertheless gets out of or- 
der, of which there is no knowledge, 
no liability results as to the compa- 
ny. Southern Bell Telephone & Tele- 
graph Co. v. Glawson, 79 S.E. 488, 13 
Ga.App. 520 [decided in conformity to 
answers to certified questions 79 S.E. 
136, 140 Ga. 507]. 

62. McLecd v. Pacific Tel. Co., 94 
P. 568, 95 P. 1009, 52 Or. 22, 15 L.R.A. 
N.S. 810, 18 L.R.A.N.S. 954, 16 Ann. 
Cas. 1239. 

63. McLeod y. Pacific Tel. Co., su- 
pra. 


64. See Gaming § 140. 


65. Southwestern Bel] Telephone 
Co. v. Bagley & Co., 12 S.W.(2d) 782, 
178 Ark. 876, 62 A.L.R. 177. 


66. See Municipal Corporations § 
1746. 


67. Forgey v. Macon Telephone 


whose property is destroyed by fire 
because of failure of water supply.— 
“It would seem to follow that if a 
water company cannot be held liable 
for negligence in not supplying the 
city fire department with sufficient 
water to extinguish fires, whereby the 
citizen’s house is destroyed by fire, 
a telephone company cannot be held 
liable for negligently failing to an- 
swer a call for the fire department 
by one of its subscribers, to notify 
said department of a fire at such 
house.” Forgey v. Macon Telephone 
Co., 237 S.W. 792, 794, 291 Mo. 539, 19 
A.LL.R. 1413, 


[b] Reason for rnle,—Both the 
cause and the amount of the damages 
are too speculative and remote. For- 
gey v. Macon Telephone Co., 237 S.W. 
792, 291 Mo. 539, 19 A.L.R. 1413. 


Nonliability of water company to 
private consumer whose property is 
destroyed by fire because of failure 
of water supply see Waters and Wa- 
ter Courses [40 Cyc. 809]. 


68. Mentzer v. New England Tele- 
phone & Telegraph Co., (Mass.) 177 
N.E. 549. 


69. Standard Iron Works vy. South- 
ern Bell Telephone & Telegraph Co., 
256 F. 548. 


70. Liability cf connecting line for 
failure to notify person called see in- 
fra § 3840. 


Tie Central « Union.) Lel.. Co.7 Vv. 
Swoveland, 42 N.E. 1035, 14 Ind.App. 
841; Bess v. Citizens’ Tel: Co., 287 
S.W. 466, 469, 815 Mo. 1056 [quot 
Cyc]; Southwestern Tel., etc., Co. v. 
Gotcher, 53 S.W. 686, 93 Tex. 114; 
Southwestern Tel., etc., Co. v. Flood, 
111 S.W. 1064, 51 Tex.Civ.App. 340. 


[a] Toll service, meaning the plac- 
ing at the disposal of the patron at 
the transmitting station, and the one 
at the receiving station, instruments 
so connected as to enable them to 
converse, requires that some person 
at the receiving station notify the per- 
son called where such person_is not 
a subscriber. Central Union Tel. Co. 
v. Swoveland, 42 N.E. 1035, 14 Ind. 
App. 341. 


72. Central Union Tel. Co. v. 
Swoveland, supra; McLeod v. Pacific 
Tel. Co., 94 P. 568, 95 P. 1009, 52 Or. 
22, 15 L.R.A.N.S. 810, 18 L.R.A.N.S. 
954, 16 Ann.Cas. 1239; Southwestern 


lor, 68 S.W. 1076, 26 Tex.Civ.App. 79. 


[a] Reliance on direction.—(1) 
Where, after a telephone company had 
failed to find a party desired at the 
address given, another address was 
given, and the telephone company 
charged the sender fifteen cents to 
send to such address, it did not re- 
ly on the original direction. South- 
western Telegraph & Telephone Co. 
v. McCoy, 119 S.W. 88, 102 Tex. 446. 
(2) A statement as'to the place where 
the person called worked was a mere 
direction as to the place where plain- 
tiff would likely be found, and did not 
relieve the company from making a 
further diligent search for him. 
Southwestern Telegraph & Telephone 
Co. v. McCoy, 119 S.W. 88, 102 Tex. 
446 [aff (Civ.App.) 114 S.W. 387]. 


[b] Measure of care required.—(1) 
The same degree of care imposed by 
law on a telegraph company in deliyv- 
ering messages to addressees is im- 
posed on telephone companies under- 
taking to secure answers to calls over 
long distance lines. Southwestern 
Telegraph & Telephone Co. v. McCoy, 
(Civ.App.) 114.S.W. 387 [aff 119 S.W. 
88, 102 Tex. 446}. (2) Where defend- 
ant telephone company had contract- 
ed to obtain long distance telephone 
connection with plaintiff before a de- 
mand was made on the person putting 
in the call for a messenger fee, de- 
fendant was liable for the exercise of 
ordinary care in its effort to notify 
plaintiff of the call from and after 
payment of such fee. Southwestern 
Telegraph & Telephone Co. y. Jarrell, 
(Tex.Civ.App.) 1388 S.W. 1165. (3) 
Care required of telegraph company 
in delivery of message see supra § 
178. 


[c] Necessity of consideration.—A 
telephone company is not liable for 
failure to perform its agreement to lo- 
cate a person to whom it was desired 
to telephone, unless its agreement 
was founded on a_ consideration. 
Southwestern Telegraph & Telephone 
ee v. Payne, (Tex.Civ.App.) 210 S.W. 
988. 


73. Hurst v. Hutsonville Tel. Co., 
227 Ill.App. 411; McLeod v. Pacifie 
Tel. Co., 94. P. 568, 95 BP. 1009, 52 Or: 
22, 15 L.RsA.N.S. 810, 18 qL.RiA.NIS: 
954, 16 Ann.Cas, 1239. 


74. Service to other companies see 
infra § 341. 
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transmit messages,?® in which ease it will not be lia- 
ble for refusing to transmit a message,’® and stat- 
utes imposing penalties on telegraph and telephone 
companies for failure properly to transmit tendered 
messages or to furnish facilities therefor’? do not 
impose on them the duty of receiving, transmitting, 
and delivering written messages,’® but apply only 
when the company undertakes to give such serv- 
ice.?® If, however, a telephone company undertakes 
to transmit and deliver messages, its duties and li- 
abilities in this regard are similar to those of tele- 
graph companies,®® so that, in accordance with the 
general rule as to delivery of telegraphic messages$* 
that, where neither the addressee nor any agent of 
his authorized to receive messages is to be found at 
the point of destination, the company is under no 
obligation to forward the message to the place where 
the addressee happens to be, even though informed 
of his whereabouts,’? a telephone company, under- 
taking to deliver a telephone message by special 
messenger to a person at a designated place, is not 
required to follow the addressee further;** while 
it should report to the sender that the message could 
not be delivered,** failure to do so may be such as 
not to authorize recovery of damages.°® An under- 
taking by an operator to deliver a message binds 


75. Southern Telephone Co. v. [b] 
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Delivery outside of delivery 


the company, even though a company rule forbids 
such service, where the sender has no knowledge 
of the rule.8® Where a telephone message is to be 
delivered to a named individual in care of a named 
newspaper, and delivery is made to another news- 
paper without effort to discover whether the ad- 
dressee would thus receive it, the company is liable 
therefor.*? 


Emergency service. The company may undertake, 
as emergency service, to transmit messages where 
police or fire departments are requested,** but the 
duty undertaken is not a general one to transmit 
the message,*® hut is merely to make the connection 
and await the action of the person ealling,®® unless 
the emergency prevents the caller from waiting, in 
which case only the company must transmit the mes- 
sage.®! Failure to transmit the emergency message, 
except when obligated to do so,®* imposes no lia- 
bility on the company.°? 


[§ 336] (6) Exchange Service. Exchange areas 
should be so arranged as to give free call service 
to all inhabitants within the radius of the general 
community of interest,9* and a rule of the company 
for different rates as to subscribers within and out- 
side such area is reasonable.2> Small municipali- 


authority and makes a contract with- 


King, 146 S.W. 489, 103 Ark. 160, 39 
L.R.A.N.S. 402, Ann.Cas.1914B 780; 
Mentzer vy. New England Telephone & 
Telegraph Co., (Mass.) 177 N.E. 549; 
Bess v. Citizens’ Tel. Co., 287 S.W. 
466, 469, 315 Mo. 1056 [quot Cyc]; 
Southwestern Tel., etc., Co. v. Gotch- 
er, 53 S.W. 686, 93 Tex. 114; South- 
western Tel., etc., Co. v. Flood, 111 
S.W. 1064, 51 Tex.Civ.App. 340. 


76. Southwestern Tel., etc., Co. v. 
Gotcher, 53 SW. 686, 93 Tex. 114. 


77. See supra § 130. 
78. See case infra this note. 


[a] In Missouri Rev. St. (1919) § 
10136 does not impose new service on 
the telephone business of receiving 
and transmitting written messages, 
which it has expressly declined to 
undertake, and never held itself out 
as undertaking. Bess v. Citizens’ Tel. 
Co., 287 S.W. 466, 315 Mo. 1056. 


79. Bess v. Citizens’ Tel. Co., su- 
pra. 


' [a] In Missouri Rev. St. (1919) § 
10136 does not undertake to define the 
telephone business. Bess v. Citizens’ 
Tel. Co., 287 S.W. 466, 315 Mo. 1056. 


80. Jones v. Cumberland Tel., etc., 
Co., 130 S.W. 994, 140 Ky. 165; Cum- 
berland Telephone & Telegraph Co. v. 
Maxberry, 121 S.W. 447, 1384 Ky. 642; 
Cumberland Tel., etc., Co. v. Ather- 
ton, 91 S.W. 257, 122 Ky. 154, 28 Ky. 
L. 1100; Bess v. Citizens’ Tel. Co., 
rad ae 466, 469, 315 Mo. 1056 [quot 

ye]. i 


Penalty for refusal to transmit 
message see supra § 130. 


81. See supra § 190. 


82. Cumberland Tel., etc., Co. v. 
Atherton, 91 S.W. 257, 122 Ky. 154, 
28 Ky.L. 1100. 


83. Cumberland Tel., 
Atherton, supra. 


[a] Agreement of messenger: fur- 
ther to deliver the message does not 
bind the company. Cumberland Tel., 
etc., Co. v. Atherton, 91 S.W. 257, 122 
Ky. 154, 28 Ky.L. 1100. 


6tei, {Cony 


limits.—Where the company accepts 
a message for delivery outside of or- 
dinary delivery limits in return for a 
special fee, only such diligence is re- 
quired as in the case of a message 
for delivery within the ordinary lim- 
its. Cumberland Telephone & Tele- 
graph Co. v. Maxberry, 121 S.W. 447, 
134 Ky. 642. 


84. Cumberland,’ Tel., etc., Co. v. 
Atherton. 91 S.W. 257, 122 Ky. 154, 
28 Ky.L. 1100. 


[a] Reason for rule.—Prompt re- 
port of failure to deliver the message 
will enable the sender to use other 
means. Cumberland Tel., etc., Co. v. 
Atherton, 91 S.W. 257, 122 Ky. 154, 
28 Ky.L. 1100. 


85. Cumberland Tel., 
Atherton, supra. 


86. Cumberland Telephone & Tele- 
graph Co. y. Brandon, 157 S.W. 1119, 
154 Ky. 644. 


[a] Case distinguished.—(1) The 
doctrine of Cumberland Tel., ete., Co. 
v. Atherton, 91 S.W. 257, 122 Ky. 154, 
28 Ky.L. 1100 (see supra note 83), 
(2) does not conflict, since in that 
case the nature of the agency consti- 
tuted notice of limitation of author- 
ity to enter into the contract (Cum- 
berland Telephone & Telegraph Co. vy. 
Brandon, 157 S.W. 1119, 154 Ky. 644). 


[b] _ Discussion of rule.—‘It is ar- 
gued, however, that this view of the 
law places the telephone company at 
the mercy of an operator who dis- 
obeys its rules, for he, in violation of 
its rules, may make a contract that 
will subject it to a liability never 
contemplated by it. In a sense this 
is true, but it is a risk which the 
principal always takes when he in- 
vests an agent with apparent author- 
ity. In sucha case one of two things 
must happen: Wither the company or 
the patron must suffer. No fault can 
be imputed to the patron, for he acts 
without knowledge of any limitation 
on the power of the operator. The 
company, however, employs and dis- 
charges the operator. It has control 
over him. If he exceeds his actual 


ete.; 1Co. iv; 


‘it, whose fault it is 


in the scope cf his apparent authority, 
he is, nevertheless, the company’s 
agent, and the loss should fall upon 
in having an 
agent who violates its rules, rather 
than upon the patron, who has no con- 
trol over him and who is in no way 
responsible for his acts.’’ Cumber- 
land Telephone & Telegraph Co. v. 
renee, 157 S.W. 1119, 1121, 154 Ky. 


87. Martin vy. Sunset Telephone 
a a dae Coy,.bL7 P3746; £8 iWasbe 


88. Mentzer v. New England Tele- 
Ve oe Telegraph Co., (Mass.) 177 


89. Mentzer v. New England Tel- 
ephone & Telegraph Co., supra. 


90. Mentzer vy. New England Tele- 
phone & Telegraph Co., supra. 


91. Mentzer v. New England Tele- 
phone & Telegraph Co., supra. 


[a] Time accessible.—A subscrib- 
er undertaking to charge the tele- 
phone company with an obligation to 
transmit an emergency fire message 
to the fire department could not re- 
cover damages resulting from alleged 
delay, where the subscriber’s tele- 
phone was accessible to him for more 
than an hour after his call but he fail- 
ed to remain at the telephone to await 
the connection. Mentzer v. New Eng- 
land Telephone & Telegraph Co., 
(Mass.) 177 N.E. 549. 


92. See supra note 88. 


93. Mentzer vy. New England Tele- 
prone Telegraph Co., (Mass.) 177 


[a] Undertaking by employee 
within the scope of duties i nee 
Such message does not bind the com- 
pany. Mentzer v. New England Tele- 
etd & Telegraph Co., (Mass.) 177 N. 


94. City of Cincinnati v. Public 
Utilities Commission, 137 N.E. 
OhioSt. 181. perio een 


95. Gallaher v. Southern New Eng- 


For later cases, developments and changes in the law see Annotations, same title and section number 
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ties and residence communities forming the suburbs 
of a large city, the inhabitants of which suburban 
communities have their social and commercial inter- 
ests in the metropolitan center, cannot be deemed to 
have separate community interests,?® and where tel- 
ephone service has been built up so as to give free 
call service throughout the entire district, separate 
exchange areas may not be created as to the sub- 
urbs.°* A subscriber to a telephone company is en- 
titled, upon request, to toll service to outside ex- 
changes.°8 A schedule which classifies service be- 
tween an unlimited or universal subscriber and one 
who contracts for service at a lesser rate is lawful 
and reasonable,®® and an unlimited subscriber may 
properly be charged a toll for calls to limited sub- 
seribers in other exchange areas where toll service 
is given to a limited subscriber calling an unlimited 
subseriber in another exchange area.! While sub- 
seribers to different exchanges are not entitled to 
free service between the exchanges, in the absence of 
a contract provision threfor,? representation by the 
company’s agents that such service would be given, 
resulting in abandonment of formation of an inde- 
pendent company for such service, imposes at least 
a moral duty to continue such service for a reason- 
able time.? Ordinarily, the definition of an exchange 
area and determination of what rural lines shall be 
attached to a certain exchange are matters of busi- 
ness management,* and, as such, will not be inter- 
fered with by the regulatory body,® in the absence 
of a showing of bad faith or imprudence,® or un- 
less a question of rates is involved. 


[§ 337] (7) Long-Distance Service. Long-dis- 
tance service, advance payment for which has been 
tendered, cannot be refused on the ground that the 
subseriber has failed to pay his bill.6 It has been 


land Telephone Co., 121 A. 686, 99 3. Kemptville 
Conn. 282. Co., supra. 
96. City of Cincinnati v. Public 


Utilities Commission, supra. me 
97. City of Cincinnati Oe; 


v. Public Telephone Co., 
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4. Logan City v. Public Utilities 
Commission of Utah, 
Pt. Grey-'v. 
31 Can.R.Cas. 
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said that when a long-distance call is attempted over 
a business telephone, the company’s employee should 
require the name of the person calling, and, if dif- 
ferent from that of the subscriber, should obtain 
such subscriber’s consent.2 The requirement that 
service be reasonably adequate!® is not necessarily 
complied with by the fact that long-distance serv- 
ice reaches the city or district of the residence of 
the person called.11 


[§ 338] (8) Telephone Directories. A telephone 
directory is an essential instrumentality in connec- 
tion with the peculiar service which a telephone com- 
pany offers for public benefit and convenience.1? 
When a telephone-company contracts to furnish serv- 
ice, it impliedly agrees to place the subseriber’s name 
and telephone number in the directory when issued 
in due course of business,?? and failure to do so con- 
stitutes a breach of the contract, for which it is li- 
able for resulting damages.t4 Moreover, the tele- 
phone company may undertake, as a part of its serv- 
ice, to furnish a listing of its subscribers, with tel- 
ephone number, location, and business or occupation, 
under proper arrangement.1®° However, the prepa- 
ration and delivery of a directory is not a primary 
part of the business of a telephone company,!® and 
it is within the power of the company reasonably 
to limit its liability for errors and omissions there- 
in,'? but an unreasonable regulation of this nature 
does not bind the subseriber.t® Where use of a 
private branch exchange, expressly limited to cor- 
porate business, entitles the person to a listing in 
the telephone directory, injury to personal affairs 
from denial of such right cannot be the basis of a 
recovery against the telephone company.'® The reg- 
ulatory body over this form of public utility has 


v. Bell Telephone] communication, the ultimate thing 
sought is personal service, and a long- 
distance telephone service has not 
reached its full usefulness until the 
user, in one place, can talk directly 
with the residence or place of busi- 


(Utah) 296 P. 
British Columbia 
387; 


Utilities Commission, supra. 


[a] Beason for rule.—To do so 
amounts to unjust discrimination. 
City of Cincinnati v. Publie Utilities 
Commission, 137 N.E. 36, 105 OhioSt. 
181. 

[b] Change.—A telephone compa- 
ny, having established a zone of sery- 
ice for many years, cannot change the 
character of that service on establish- 
ing a new zone, where to do so would 
discriminate between patrons similar- 
ly situated, although residing in dif- 
ferent geographical divisions, Colo- 
rado Telephone Co. v. Wilmore, 129 P. 
204, 53 Colo. 585. 


98. Mentzer v. New England Tele- 
phone & Telegraph Co., (Mass.) 177 
N.E. 549. 


99. City of Cincinnati v. Public 
Utilitiés Commission, 148 N.E. 817, 
113 OhioSt. 259. 


1. City of Cincinnati v. 
Utilities Commission, Supra. 


[a] Reason for rule.—Since in ac- 
tual practice and in ordinary business 
communications outgoing and incom- 
ing calls may be of equal value, his 
privileges as to such calls should be 
the same. City of Cincinnati v. Pub- 
lic Utilities Commission, 148 N.E. 817, 
113 OhioSt. 259. 


2. Kemptville v. Bell Telephone 
Co., 31 Can.R.Cas. 350. 


Public 


Saanich y. British Columbia Tele- 
phone Co., 31 Can.R.Cas. 364; Dundas 
yogeet Telephone Co., 31 Can.R.Cas. 


5. Logan City v. Public Utilities 
Commission of Utah, (Utah) 296 P. 
1006; Pt. Grey v. British Columbia 
Telephone Co., 31 Can.R.Cas. 387; Riv- 
erside & Tecumseh y. Bell Telephone 
Coy P31 ) CancR. Cas.) (3815) > Dundasiry. 
Bell Telephone Co., 31 Can.R.Cas. 352. 


6. Logan City v. Public Utilities 
Commission of Utah, (Utah) 296 P. 
1006. 


7. Pt. Grey v. British Columbia 
Telephone Co., 81 Can.R.Cas. 387; 
Riverside & Tecumseh y. Bell Tele- 
phone Co., 31 Can.R.Cas. 381; Saanich 
v. British Columbia Telephone Co., 31 
Can.R.Cas. 364: Dundas v. Bell Tele- 
phone Co., 31 Can.R.Cas. 352. 


8. O’Neal v. Citizens’ Public Serv- 
ice Co. of South Carolina, 154 S.E. 
217, 157 S.C. 320, 70 A.L.R. 887. 


9. Southern Ry. Co. v. Cumber- 
land Telephone & Telegraph Co., 156 
S.W. 853, 127 Tenn. 566, 45 L.R.A.N.S, 
990, Ann.Cas.1914B 1187. 


10. See supra § 85. 


11. United Statés Telephone Co. v. 
Central Union Telephone Co., 202 F. 
66, 122 C.C.A. 86 [aff 171 ByatsOls 


[a] Reason for rule.—In telephone 


ness of the telephone users in another 
place. United States Telephone Co. 
v. Central Union Telephone Co., 202 
BY 66;-122 CC.A. 86 [aff 172 Pe Ls0q. 


12. California Fireproof Storage 
Co. v. Brundige, 248 P. 669, 199 Cal. 
185, 47 A.L.R. 811; Siter v. Bell Tel- 
ephone Co. of Penna., 6 Pa.Dist.&Co. 
257; Wm. H. Schwanke, Ince., v. Wis- 
consin Telephone Co., 227 N.W. 380, 
199 Wis. 552, 68 A.L.R. 1320; Seaport 
Agencies, Ltd., v. British Columbia 
Telephone Co., 28 Can.R.Cas. 130. 


13. Wm. H. Schwanke, Inc., v. Wis- 
consin: Telephone Co., 227 N.W. 30, 
199 Wis. 552, 68 A.L.R. 1320. 


Contracts for service see supra § 
30. 


14. Wm. H. Schwanke, Ine, v. 
Wisconsin Telephone Co., 227 N.W. 
30, 199 Wis. 552, 68 A.L.R. 1320. 


15. Masterson vy. Chesapeake & 
Potomac Telephone Co., 299 F. 890, 
52 App.D.C. 23. 


16. Hamilton Employment Service 
Co. v. New York Tel. Co., 171 N.E. 710, 
253 N.Y. 468. 


17. ‘Hamilton Employment Service 
Co. v. New York Tel. Co., supra. 


18. Hamilton Employment Service 
Co. v. New York Tel. Co., supra. 


19. McGrew v. Nebraska Telephone 
Co., 190 N.W. 783, 109 Neb. 264. 
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power to regulate the form,2° contents,2! and 
charges?” to subscribers, but, in the absence of a 
statutory or contractual provision therefor, such 
body cannot compel the company to supply subserib- 
ers with directories for other districts.?* 


Retaining name in directory. Where a telephone 
company which had been directed by a subscriber 
to remove its telephone refused to do so and con- 
tinued to publish his name as that of an existing 
subscriber, and, when persons who desired such sub- 
seriber’s business services asked the telephone com- 
pany to call him over the telephone, the company, 
after making a feint at calling him, replied that 
he would not answer, it was held that the telephone 
company, in the absence of malice, was not liable 
to the subscriber for loss of custom induced by per- 
sons so calling him, believing that he was not at- 
tending to his business.?* 


[§ 339] (9) Private Lines or Exchanges. Private 
branch exchange service is telephone service ren- 
dered to large users in which a number of lines con- 
nect the company’s central office with a switchboard 
on the subscriber’s premises, to which switchboard 
telephone instruments on the premises are connect- 
ed by lines radiating from the switchboard so that 
any such station may be connected by the private 
branch exchange operator with any other such sta- 
tion without having the call handled by the com- 
pany’s central office.2> Where use of a private 
branch exchange of a corporation for personal busi- 
ness is expressly prohibited, a person entitled to 
use the exchange for corporate business is not en- 
titled to recover for a denial of personal use.?°® 


[§ 340] (10) Connecting Lines.?" 
that the initial carrier is not liable beyond its own 
line, in the absence of, an express or implied agree- 
ment to the contrary,?® does not apply so as to pre- 
vent the liability of a telephone company for fail- 


20. California Fireproof Storage 
Co. v. Brundige, 248 P. 669, 199 Cal.| P. 669, 199 Cal. 
185,47) A.L. RR. 811. 23. 

[a] Rule applied.—The railroad| 8 Can.R.Cas. 200. 
commission has power to regulate in- 24. Cai 
sertion of advertising matter in a tel- : SEND 
ephone directory in connection witha 


classified list and printing of names 25. State v. Public Service Com- 

a larger Ae th in an ga ape mission, (Mo.) 36 S.W.(2d) 947. 

ist of subscribers paying erefor. 

California Fireproof ‘Storage Co. Vv. | p tal Paap ah Mire enim letters P. 

Brundige, 248 P. 669, 199 Cal. 185,| Dubtic g cate such ‘service: 

Ti IMiwisee SW.(d) oan Commission, (Mo.) 36 
[b] Particular regulatory body.— : 4 

Railroad commission. California aes ane v. Nebraska Tel. Co., 

Fireproof Storage Co. v. Brundige, 248 -W. 783, 109 Neb. 264. 

P. 669, 199 Cal. 185, 47 -A.L.R. 811. [a] 
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The principle 


Fireproof Storage Co. v. Brundige, 248 32. 
185, 47 A.L.R. 811. 


Dignam y. Bell Telephone Co., 


Chesapeake, etec., Tel. 
Co., 3 App.D.C. 546. 


Habitual private use cannot 37. 
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ure to notify a person of a call, even though the fail- 
ure was that of a connecting company, where the 
undertaking was for a through eall.?®° But where 
neither of two connecting companies undertakes to 
handle calls between designated points, no liability 
results from a failure or refusal to do so.*® Where 
the contract for service between a subseriber and 
the company provides also for service with connect- 
ing lines of the company, refusal of connection with 
a subseriber of one of such connecting lines on the 
ground that such latter subscriber owes the first 
telephone company for toll service is not justified, 
where the exchange contract between the companies 
imposes liability on the latter company for charges 
as to exchange service to its subseribers.*+ The 
regulatory body may authorize an additional toll for 
long-distance service,*2 order compensation for loss 
in local exchange business occasioned by giving in- 
dependent companies long-distance connection,*®? and 
authorize payment of special rate by competing com- 
panies obtaining such long-distance connection, even 
though not subjecting noncompetitors to such 
charge.°* 


[§ 341] d. Service to Other Companies.?® In ac- 
cordance with the general principle that a telegraph 
or telephone company, or the like, may determine 
for itself the character and extent of the service 
which it. will undertake to furnish,*® a telephone 
company may, in the absence of statute otherwise 
providing, confine its service and the use of its fa- 
cilities to the personal business of individuals, ex- 
cluding that of other telegraph or telephone com- 
panies who transmit or forward messages for hire.?* 
If, however, a telephone company furnishes its serv- 
ice and facilities to another company, the rule for- 
bidding discriminations. between applicants of the 
same class** applies, and the telephone company 
cannot withhold its service or facilities from other 


Ingersol Telephone Co. y. Bell 
Telephone Co; 53~/Gan.S:C) b8asrsi 
Dom.L.R. 49, 22 Can.R.Cas. 135 [aff 17 
Can.R.Cas. 266]. 


33. Ingersol Telephone Co. vy. Bell 
Telephone Co., supra. 

34. Ingersol Telephone Co. v. Bell 
Telephone Co., supra. 


_ 35. Duty and liability of connect- 
ae line to subscriber see supra § 


Interconnection of lines of two 
companies see infra § 3871. 


36. See supra § 84. 
Delaware & Atlantic Tele- 


State v. 


21. California Fireproof Storage 
Co. v. Brundige, supra. 


[a] Particular regulatory body.— 
Railroad commission. California 
Fireproof Storage Co. v. Brundige, 248 
P, 669, 199 Cal. 185, 47 A.L.R. 811. 


[b] Publication of advertising ap- 
pendix to a telephone directory is not 
within the control of the regulatory 
board. Seaport Agencies, Ltd., v. 
British Columbia Telephone Co., 28 
Can.R.Cas. 130. 


22. California Fireproof Storage 
Co. v. Brundige, 248 P. 669, 199 Cal. 
185, 47 A.L.R. 811. 


[a] Particular regulatory body.— 
Railroad commission. California 


work an estoppel against the tele- 
phone company. McGrew v. Nebraska 
Tel. Co., 190 N.W. 783, 109 Neb. 264. 


27. Duty of connecting telephone 
company to receive telegraphic dis- 
patches | See supra § 340. 


28. See supra § 218. 


29. Southwestern Telegraph & 
Telephone Co. v. Jarrell, (Tex.Civ. 
App.) 138 S.W. 1165. 


Finding and notifying person called 
see supra § 334. 

30. Albany Telephone Co. y. Ter- 
ry, 127 S.W. 567, 60 Tex.Civ.App. 95. 

31. Osborne v. Reading Cent. Tel- 


oyene Co., 128 N.W. 745, 163 Mich. 


graph & Telephone Co. yv. State of 
Delaware, 50 F. 677, 2 C.C.A. 1 [aff 
47 F. 633). 


[a] Service to coxpetitors.—(1) A 
telephone company is not required to 
furnish its service to a competing 
company and for the purpose of a 
competing business. People ex rel. 
Postal Telegraph Cable Co. vy. Hudson 
River Tel. Co., 19 Abb.N.Cas. (N.Y.) 
466, 2 Am.Electr.Cas. 394. (2) Soa 
telephone company cannot be required 
to install an instrument in the office 
of another company to be used in 
competition with its business. Peo- 
ple vy. Central New York Telephone & 
Nr Co., 58 N.Y.S. 221, 41 App. 

iv. 1X. 


38. See supra § 90. 


For later cases, developments and changes in the law see Anvotations, same title and section number, 
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companies,*® even though it may have contracted to 
confine its service to the one company, or not to fur- 
nish service to others.4° In some jurisdictions con- 
stitutional and statutory provisions require that tel- 
ephone and telegraph companies must reecive mes- 
sages from and for all other such companies with- 
out delay or discrimination,‘! under which a tele- 
phone company, operating a long-distance toll line, 
must furnish such service to a local company,*? and 
in such jurisdictions a contract between a telephone 
company and the owner of the instruments used by 
it that the company, in its use of the instruments, 
shall discriminate between telegraph companies is 
void,*? but under such statutes a telephone compa- 
ny cannot be required to install an instrument in 
the office of another telegraph or telephone company 
to be used by the patrons or for delivering the tel- 
egraphic messages of the other company.‘ So, ina 
jurisdiction in which statutory provisions as to tel- 
egraph. include telephones,*® a statutory provision 
requiring telegraph companies to receive dispatches 
from or for other telegraph lines, and from and for 
any individual, without discrimination and with im- 


39. Delaware, etce., Tel., etc., Co. v. 
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ephone Co. v. Luckett, 127 S.W. 856, 
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partiality, requires a telephone company to receive 
telegraphic dispatches without discrimination,*® and 
voids a contract attempting to give exclusive serv- 
ice to a designated telegraph company.*? 


[§ 342] e. Suspension and Discontinuance of 
Service.*® A telephone company may, for just cause, 
discontinue service,*® but will be liable in damages 
if service is discontinued without just cause.®° .Thus, 
failure to comply with reasonable rules of the com- 
pany, such as a requirement for advance payment,°! 
or payment of charges in arrears,®? prohibiting use 
of telephone or telephonic instruments other than 
those furnished by the company,*? or restricting the 
use of the phone to a subscriber and members of his 
household and employees,°* will justify discontimu- 
ance or suspension of service. Where the contract 
for service provides for perpetual service, a com- 
pany purchasing the system and not undertaking to 
carry out such contract is not liable to the subseriber 
for discontinuance of service.5® Breach of contract 
as to advance payment for service justifies discon- 
tinuance of service.5® Ordinarily, failure or refusal 


ern Telegraph & Telephone Co. v. 


Delaware, 50 F. 677, 2 C.C.A. 1 [aff 47 
F. 633, 3 Am.Electr.Cas. 633]; Mis- 
souri v. Bell Tel. Co., 23 F. 539, 2 Am. 
Electr.Cas. 404 [error dism 127 U.S. 
780, 32 L.Ed. 328]; People v. Hudson 
River Tel. Co., 19 Abb.N.Cas. (N.Y.) 
466; Commercial Union Tel. Co. v. 
New England Tel., etc., Co., 17 A. 1071, 
e Vt. 241, 15 Am.S.R. 893, 5 L.R.A. 
61. 


40. Delaware, etc., Tel., etc., Co. v. 
Delaware, 50 F. 677, 2 C.C.A. 1 [aff 
47 F. 633]; Missouri v. Bell Tel. Co., 
23 F. 539 [error dism 127 U.S. 780, 32 
L.Ed. 328]; Commercial Union Tel. 
Co. v. New England Tel., etc., Co., 17 
A. 1071, 61 Vt. 241, 15 Am.S.R. 893, 
5 L.R.A. 161. 


Use of patented instruments or ap- 
pliances under license requiring dis- 
criminations see supra § 94. 


41. See constitutional and statuto- 
ry provisions. 


[a] Requirement of legal fran- 
chise.—A company which is not op- 
erating under a legal franchise can- 
not require compliance with such pro- 
vision. Rural Home Telephone Co. v. 
‘Kentucky, etc., Telephone Co., 107 S. 
W. 787, 128 Ky. 209, 32 Ky.L. 1068. 


42. U.S. Telephone Co. vy. Middle- 
point Home Telephone Co., 13 Ohio 
Cir.Ct.N.S. 337, 32 OhioCir.Ct. 18; Pio- 
neer Telephone & Telegraph Co. v. 
State, 134 P. 398, 38 Okl. 554. 


43. Chesapeake & Potomac Tele- 
phone Co. v. Baltimore & Ohio Tel. 
Co., 7 A. 809, 66 Md. 399, 59 Am.S.R. 
167. 


44. People v. Central New York 
Tel., etc., Co., 58 N.Y.S. 221, 41 App. 
DIN ar Ve 


45. See supra § 10. 


46. American Union Telegraph Co. 
v. Bell Telephone Co., 86 OhioSt. 296, 
38 Am.R. 583. 


47. American Union Telegraph Co. 
vy. Bell Telephone Co., supra. 


48. Discontinuance of telephone 
service as not constituting violation 
of constitutional guaranty of due 
process see Constitutional Law § 992 
note 36 [a]. 


49. Sommerville v. Chesapeake & 
Potomac Tel. Co., 258 F. 147 [cert den 
‘40 S.Ct. 10, 250 U.S. 661, 63 L.Ed. 
1195]; Southwestern Telegraph & Tel- 


60 Tex.Civ.App. 117. 
[a] Under franchise ordinance a 


telephone company is not entitled to, 


discontinue magneto service and re- 
quire subscribers to accept flash-light 
service at higher rates. City of 
Campbellsville v. Taylor County Tel- 
pneu Co., 18 S.W.(2d) 305, 229 Ky. 


50. Sommerville v. Chesapeake & 
Potomac Tel. Co., 258 F. 147 [cert den 


40 S.Ct. 10; 250° U.S. 661,-63 L.Ed. 
MO 5a 
[a] Company must be strictly 


within rights.—Carmichael vy. South- 
ern Bell Telephone & Telegraph Co., 
78 S.H. 507, 162 N.C. 333, Ann.Cas. 
1915A 988. 


51. Irvin v. Rushville Co-operative 
Tel. Co., 69 N.E. 258, 161 Ind. 524. 


[a] Effect of claims of subscriber 
against company.—That the subscrib- 
er is a creditor of the company does 
not affect the text rule. Southwestern 
Telegraph & Telephone Co. y. Murphy, 
140 S.W. 720, 100 Ark. 546; Irvin v. 
Rushville Co-operative Tel. Co., 69 N. 
BE. 258, 161 Ind. 524; Buffalo County 
Telephone Co. v. Turner, 118 N.W. 
1064, 82 Neb. 841, 130 Am.S.R. 699, 
19 L.R.A.N.S. 693. 


[b] Formal adoption of rule that 
service will be discontinued if pay- 
ment is not made in advance is not 
necessary. Buffalo County Telephone 
Co. v. Turner, 118 N.W. 1064, 82 Neb. 


841, 130 Am.S.R. 699, 19 L.R.A.N.S. 
693. 
[ec] Reason for discontinuance 


need not be given the subscriber at 
the time of the discontinuance. . Irvin 
v. Rushville Co-operative Tel. Co., 69 
N.E. 258, 161 Ind. 524. 


[d] Waiver.—A rule of the com- 
pany that subscribers in arrears on 
the 20th of the month may be cut off 
is waived for such montn by furnish- 
ing service the first day of the follow- 
ing month. Cobb vy. Juneau Tele- 
phone Co., 6 Alaska 138. 


Rule or regulation of company re- 
quiring payment in advance see supra 
§ 104. 

52. Southwestern Telegraph & 
Telephone Co. v. Danaher, 35 S.Ct. 886, 
23S 62,009 I Md.) 1419) Ee A. 
1916A 1208 [rev 127 S.W. 963, 94 Ark. 
533, 30 L.R.A.N.S. 1027]; Southwest- 


Murphy, 140 S.W. 720, 100 Ark. 546. 


53. Gardner v. Providence Tele- 
phone Co., 49 A. 1004, 23 R.I. 262. 


_{a] Rule applied.cUse of exten- 
sion sets neither supplied nor install- 
ed by the company justifies discon- 
tinuance of service for violation of 
the rule. Gardner y. Providence Tel- 
ephone Co., 49 A. 1004, 23 R.I. 262. 


54. Johnson v. Mountain States 
Telephone & Telegraph Co., 159 P. 
526, 48 Utah 339. 


[a] Reasonableness.—W here de- 
fendant installed private and pay 
phones in plaintiff’s place of business 
under an agreement to share with 
him the pay telephone receipts, a 
rule, restricting the private tele- 
phone’s use to plaintiff, is reasonable, 
at least against its promiscuous use 
by others. Johnson v. Mountain 
States Telephone & Telegraph Co., 
159 P. 526, 48 Utah 339. 


55. Southern Bell Tel., etc., Co. v. 
Jacoway, 62 S.E. 640, 131 Ga. 483. 


56. Hare v. New York Telephone 
Co., 164 N.Y.S. 732, 101 Misc. 490 [aff 
167 N.Y.S. 1103]; Woodley v. Caro- 
lina Telephone & Telegraph Co., 79 S. 
ee 598, 163 N.C. 284, Ann.Cas.1914D 
116. 5 


[a] Erasure of clause in contract. 
—Where a_e telephone subscriber 
struck out from the form of contract 
the provision requiring payment in 
advance, such erasure left the matter 
undetermined, and subject to future 
regulation by the company. Woodley 
vy. Carolina Telephone & Telegraph 
Co., 79 S.E. 598, 163 N.C. 284, Ann.Cas. 
1914D 116. 


[b] Tender for a few days’ service 
in advance, while at the same time 
insisting on a right to pay at the 
end of the month, is not sufficient 
to prevent the discontinuance of serv- 
ice. Woodley v. Carolina Telephone 
& Telegraph Co., 79 S.E. 598, 163 N.C. 
284, Ann.Cas.1914D 116. 


[ce] Waiver.—(1) Where a tele- 
phone company temporarily permitted 
its subscribers to pay at the end of 
the month instead of in advance, as 
their cgntracts required, it did not 
thereby waive its right to require 
the payment in advance (Woodley vy. 
Carolina Telephone & Telegraph Co., 
79 S.E. 598, 168 N.C. 284, Ann.Cas, 
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to pay just bills for service may properly result in 
discontinuance of service;>*? however, if there is 
pending a legitimate dispute as to the correctness 
of a bill rendered, failure or refusal to pay such bill 
does not justify discontinuance of service,°* and 
discontinuance is at the company’s peril.°® Where 
a contract provides for additional charge for ar- 
rears in payment, discontinuance of service prior to 
the expiration of the time within-which such ar- 
rears and additional charge may be paid is improp- 
er.°° A contract provision that service may be dis- 
continued upon use of obscene or improper language 
is valid.°1 Where, after due warning, a patron con- 
tinues improper conduct in the use of the tele- 
phone,®? as use of obscene language,°* interference 
with conversation of other subseribers,** or similar 
tactics of petty spite to others using the telephone,®° 
service may properly be discontinued. So, termina- 
tion of the contract for service justifies discontin- 
vance.°* Where an unincorporated voluntary tele- 
phone association transfers the service to a differ- 
ent exchange, a member who did not vote on the 
proposition is nevertheless bound by such action of 
the association, even though deprived of service 
through the former exchange.°? Where the regu- 
latory body directs discontinuance of service to a ho- 
tel for noncompliance with rate regulations, the tele- 
phone company may discontinue the service without 
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liability.*® 

[§ 343] f. Restoration of Service or Facilities. 
Where service has been discontinued because of de- 
linquent charges,°® the fact of delinquency does not 
justify a refusal to restore the service, where the 
subseriber pays the delinquent amount, tenders the 
price of service, and complies with the reasonable 
rules and regulations of the company.‘° Where tel- 
ephone service has been discontinued because of im- 
proper conduct in the use of the telephone,*? but 
such conduct has been discontinued upon receipt of 
warning, the company may be required to restore the 
service.’2 Where the contract for service provides 
that the subseriber shall construct and maintain the 
necessary additional poles, and, because one pole is 
down, constituting an interference with the telephone 
line, service has been discontinued, when such pole 
is renewed, the regulatory body may properly order 
restoration of service.7* But where telephone serv- 
ice has been discontinued because of use of the tel- 
ephone for illegal purposes, restoration of service 
may be properly refused.** A refusal to restore dis- 
continued service is not justified on the ground that 
the subscriber refuses to agree not to use facilities 
other than those furnished by the company.’> Re- 
fusal to reinstall an instrument until back rent is’ 
paid, a regulation not known directly or by impli- 


1914D 116), (2) in view oF the gen- 
eral rule'that for a yalid waiver there 
must be an agreement founded on 
consideration or some element of es- 
toppel (Woodley vy. Carolina Tele- 
phone & Telegraph Co., supra). (3) 
Rule as to waiver generally see Waiv- 
er [40 Cye 263]. 


57. Cumberland Telegraph & Tele- 
phone Co. vy. Hobart, 42 So. 349, 89 
Miss. 252, 119 Am.S.R. 702; Taylor v. 
New York Telephone Co., 160 N.Y.S. 
865, 97 Misc. 160; O’Neal v. Citizens’ 
Public Service Co. of South Carolina, 
154 S.B.. 217, 157.8.C. 320;.70. A.L.R. 
887; Dallas Telephone Co. v. Oak Cliff 
Transfer & Storage Co., (Tex.Civ. 
App.) 270 S.W. 577; Southwestern 
Telegraph & Telephone Co. v. City of 
Dallas, (Civ.App.) 131 S.W. 80 [rev 
on another ground 134 S.W. 321, 104 
‘Tex. 114). 


[a] Bills under prior contract.— 
The company has no legal right to 
discontinue service to a subscriber 
under an existing contract because of 
an unpaid balance due it under a con- 
tract which was terminated prior to, 
or at the time of, making the exist- 
ing contract for service. Taylor v. 
New York Telephone Co., 160 N.Y.S. 
865, 97 Misc. 160. 


[b] Effect of charter provision.— 
It is its duty to do so in a city whose 
charter makes it unlawful for public 
service corporations to discriminate 
between citizens by granting free 
service. Southwestern Telegraph & 
Telephone Co. vy. City of Dallas, (Civ. 
App.) 131 S.W. 80 [rev on another 
ground 134 S.W. 321, 104 Tex. 114]. 


58. O’Neal v. Citizens’ Public Serv- 
ice Co. of South Carolina, 154 S.BE. 
Zltisn LO) SiGe 8205. 700A. Task, 88M, 


[a] Unauthorized change of 
rate.—Where rates for telephone 
service have been established by the 
proper regulatory body but a dispute 
has arisen which has been referred to 
@ member of such body and a different 
rate proposed by him and tendered by 


the subscribers, such unauthorized 
change of rate does not prevent dis- 
continuance of service for nonpay- 
ment of rates. Board of Com’rs of 
Pottawatomie County vy. American 
th Acai ns Co., 284 P. 368, 129 Kan. 


Authority of individual members of 
rate-regulating body to change rate 
see supra § 114. 


59. O’Neal vy. Citizens’ Public Serv- 
ice Co. of South Carolina, 154 S.E. 
217, 157 S.C. 320, 70 A.L.R. 887. 


60. Harbaugh y. Citizens’ Tele- 
phone Co., 157 N.W. 32, 190 Mich. 421, 
Ann.Cas.1918E 117. 


61. Pugh y. City, etc., Tel. Assoc., 
8 OhioDec. (Reprint) 644, 9 Cine.L. 
Bul. 104 [aff 13 Cine.L.Bul. 190]. 


[a] Particular words as obscene 
or improper.—Use of the word “damn- 
ed’”’ in context clearly indicating a vile 
or insulting intent is improper with- 
in the meaning of the rule. Pugh v. 
City, etc., Tel. Assoc., 8 OhioDec. (Re- 
print) 644, 9 Cine.L.Bul. 104 [aff 13 
Cine.L.Bul. 190]. 


62. Huffman v. Marey Mut. Tele- 
phone Co., 121 N.W. 10338, 143 Iowa 
590, 23 L.R.A.N.S. 1010. 


[a] Reason for rule.—‘‘Otherwise 
the efficiency of the enterprise would 
be impaired or destroyed, and the pro- 
prietor fail in furnishing the charac- 
ter of service impliedly promised. 
The very nature of the service under- 
taken exacts control to this extent, 
for without the power to withdraw it 
under the circumstances mentioned, 
there could be no assurance of its 
character or efficiency.” Huffman v. 
Marcy Mut. Telephone Co., 121 N.W. 
ibe 1034, 148 Iowa 590, 23 L.R.A.N.S. 


63. Huffman vy. Marcy Mut. Tele- 
phone Co., supra. 


64 Huffman v. Marey Mut. Tele- 
phone Co., supra. 


65. Huffman v. Marcy Mut. Tele- 


phone Co., supra. 


66. Southwestern Telegraph & Tel- 
ephone Co. v. Luckett, 127 S.W. 856, 
60 Tex.Civ.App. 117. 


67. Longhofer y. 
371, 107 Kan. 601. 


68. Hotel Pfister vy. Wisconsin Tel- 
ephone Co., 233 N.W. 617, 203 Wis. 20, 
73 A.L.R. 1190. 


69. See supra § 342. 


70. Huffman vy. Marcy Mut. Tele- 
phone Co., 121 N.W. 1033, 143 Iowa 
590, 23 L.R.A.N.S. 1010. 


[a] Requirement of back rent for 
another telephone under a separate 
contract and in the wife’s name as a 
consideration to restoration of seryv- 
ice. Cumberland Telegraph & Tele- 
phone Co. v. Hobart, 42 So. 349, 89 
Miss. 252, 119 Am.S.R. 702. 


Discrimination see supra §§ 90-95. 
71. See supra § 342. 


72. Huffman v. Marcy Mut. Tele- 
phone Co., 121 N.W. 1033, 143 Iowa 
590, 28 L.R.A.N.S. 1010. 


73. Valley Telephone Co. v. Public 
Utilities Commission of Ohio, 110 N. 
E. 958, 92 OhioSt. 390. 


74 People ex rel. Restmeyer v. 
New York Telephone Co., 159 N.Y.S. 
369, 173 App.Div. 132. 


75. Gwynn vy. Citizens’ Telephone 
Co., 48 S.E. 460, 69 S.C. 434, 104 Am. 
SR. 819, 67 RAM Ue Stately Git 
zens’ Tel. Co., 39 S.E. 257, 61 S.C. 83, 
85 Am.S.R. 870, 55 L.R.A. 139. 


[a] Reason for rule.—Such con- 
tract is against public policy as tend- 
ing to stifle competition and to create 
a monopoly. Gwynn vy. Citizens’ Tele- 
phone Co., 48 S.E. 460, 69 S.C. 434, 
104 Am.S.R. 819, 67 L.R.A. 111. 


{b] Breach of similar clause in a 
prior contract does not justify such 
refusal. State v. Citizens’ Tel. Co., 
39 S.E. 257, 61 S.C. 83, 85 Am.S.R, 
$70,565 LARA. 139, 


Schick), AG3nee; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cation at the time of the contract, is not justified.7¢ 


[§ 344] 2. Contributory Negligence. The sender 
of a telephone message must exercise the care and 
caution which a reasonably prudent person would ex- 
ercise,** and his failure to do so constitutes contrib- 
utory negligence which will bar his recovery.78 A 
person attempting to make a sick eall, who is in- 
formed that the one called has left the place for 
an unknown destination, is not guilty of contribu- 
tory negligence in discontinuing further effort to 
reach him.*9 


[§ 345] 3. Actions’°—a, Nature and Form. One 
sustaining contractual relations with a telephone 
company may maintain an action for breach of the 
contract in a proper case.8t A subscriber whose 
telephone service has been discontinued has the rem- 
edies of mandamus, ®? injunction,®? or a suit for dam- 
ages.°4 While there is authority that the right of 
action for interruption of telephone service sounds 
in tort,’> the more generally accepted view is that 
the right of action is for breach of contract,®* even 
though the telephone company is engaged in public 
service.°7 Breach of the company’s duty to furnish 
connection with other subscribers may give a cause 
of action in tort.§§ 


[§ 346] b. Conditions Precedent. That a prior 
hearing was had before the proper regulatory body 
is not a condition precedent to an action for failure 
to insert a subscriber’s name in the telephone direc- 
tory.®° 


76. State v. Kinloch Telephone Co., 
67 S.W. 684, 93 Mo.App. 349. 

[a] That claim is disputed does 
not affect the text rule. State v. Kin- 
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by defendant company that plaintiff 
had left the place to which the call 
was sent, H was thereby excused from 
taking further steps to notify plain- 
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[§ 347] c. Defenses. That a telephone company 
has not secured the required ratification of the pub- 
lie service commission of a contract of installation, 
requiring extension of its lines, is no defense to an 
action for breach of contract.°® Where a sick eall 
is accepted without objection and without notice that 
when received at the office called office hours would 
be over, such fact constitutes no defense.®! 


_ [§ 348] d. Venue. A statutory provision as to 
venue in actions against common earriers does not 
apply to an action against a telephone company for 
delay in finding and notifying a person called, so as 
to authorize the suit in a county wherein the com- 
pany does not reside.®? A telephone company, dom- 
iciled in one county, and making connection with 
another company, cannot be sued in another county 
wherein the person called resides by reason of com- 
plying with a statutory requirement that it give 
connection with other companies for such ealls.?? 


[§ 349] e. Who May Sue. Generally, the ad- 
dressee is entitled to sue, whether in an action for 
failure to make the proper connection,®* or for fail- 
ure to find and notify such addressee of a eall.9> 
Discontinuance of service, depriving a family of 
physician’s services in illness, entitles the sick per- 
son to maintain an action therefor.°* However, the 
telephone company’s failure to make an emergency 
connection with the fire department when requested 
by a subscriber on behalf of a nonsubseriber does 
not entitle such nonsubscriber to sue therefor.?? 


217, 157 S.C. 320, 70 A.L.R. 887. 


85.| Harbaugh v. Citizens’ Tel. Co.,. 
157 N.W. 32, 190 Mich. 421, Ann.Cas. 
1918H 117; Carmichael v. Bell Tele- 


loch Telephone Co., 67 S.W. 684, 93 
Mo.App. 349. 


77. Hurst v. Hutsonville Telephone 
Con 227 alivApp. 411. 


7g. Hurst v. Hutsonville Telephone 
Co., supra. 4 


[a] Rule applied.—(1) Failure to 
ascertain identity of person to whom 
long distance call is made may be 
contributory negligence. Hurst: iv. 
Hutsonville Telephone Co., 227 Ill. 
App. 411. (2) Where plaintiff was 
informed over the long-distance tele- 
phone that her father had been struck 
by a street car, but was not seriously 
injured, and that, if the doctors later 
found his condition serious, she would 
be informed, it was not contributory 
negligence on her part to fail to start 
at once to her father’s bedside, so as 
to preclude recovery for mental suf- 
fering due to the fact that connection 
was negligently denied at a later hour 
when it was attempted to tell her that 
her father was fatally hurt, by which 
she was prevented from reaching him 
while still alive. Southwestern Tele- 
graph & Telephone Co. v. Gehring, 
(Tex.Civ.-App.) 137 S.W. 754. (3) 
Where defendant telephone company 
negligently failed to execute a call 
for plaintiff that H might inform 
plaintiff of the death and funeral of 
his sister, H not being plaintiff's 
agent to endeavor to postpone the fu- 
neral, defendant could not claim that 
there was negligence of H, in failing 
to postpone the funeral, which was 
imputable to plaintiff. Southwestern 
Telegraph & Telephone Co. v. Jarrell, 
(Tex.Civ.App.) 138 S.W.. LUGdS.<<-¢4) 
Where H put in a long-distance call 
for plaintiff, in order to inform, him 
of the death and burial of his sister, 
and was later erroneously informed 


tiff by telegraph so as not to bar an 
action. Southwestern Telegraph & 
Telephone Co. v. Jarrell, supra. (5) 
It is not contributory negligence in 
an action for failure of a telephone 
company promptly to notify plaintiff 
of a call put in for him, whereby he 
was prevented from arriving at his 
father’s house in time for his moth- 
er’s funeral, that he sent his father 
a telegram stating when he would ar- 
rive, and that had the funeral been 
delayed a few hours he would have 
arrived in time therefor, but his fa- 
ther directed it to proceed at the time 
previously set, as his father was not 
his agent in the direction of the fu- 
neral, but had the right to direct it 
without consulting him. Southwest- 
ern Telegraph & Telephone Co. v. 
Givens (Tex.Civ.App.) 139 S.W. 676. 


79. Southwestern Telegraph & Tel- 
ephone Co. v. Owens, (Tex.Civ.App.) 
116 S.W. 89. \ 

80. Cross references: 

Injunction against: 


Discontinuance of service see In- 
junctions § 350. 


Removal of property by telephone 
company see Injunctions § 350. 


Mandamus to compel: 


Furnishing connections without dis- 
crimination see Mandamus § 501. 


Telephone service see Mandamus § 
501. 


81. Rose vy. New York Telephone 
Co., 152 N.Y.S. 827, 167 App.Div. 691 
[rev 147 N.Y.S. 1021]. 


g2. See Mandamus § 501. 
83. See Injunctions § 350. 
84. O’Neal v. Citizens’ Public Serv- 


ice Co. of South Carolina, 154 S.E. 


phone Co., 72 S.H. 619, 157 N.C. 21, 39 
L.R.A.N.S. 651, Ann.Cas.1913B 1117. 


Election of remedy in contract or 
tort generally see Actions § 156. 


86. Barrett v. New England Tele- 
phone & Telegraph Co., 117 A. 264, 80: 
N.H. 354, 23 A.L.R. 947. 


87. Barrett v. New England Tele- 
phone & Telegraph Co., supra. 


[a] Reason for rule.—The duty to 
furnish public service, arising from 
the company’s quasi-public status, is 
applied only so as to require nondig 
criminatory service. Barrett v. New 
Iingland Telephone & Telegraph Co., 
117 A. 264, 80 N.H. 354, 23 A.L.R. 947.. 


88. Glawson vy. Southern Bell Tel- 
ephone & Telegraph Co., 71 S.E. 747, 
9 Ga.App. 450. 


89. Siter vy. Bell Telephone Co., & 
Pa.Dist.&Co, 257. 


90. Holley v. Florala Telephone 
COs 136: “Sor 7265 223 WAlay 4456 


91. Southwestern Telegraph & Tel- 
ephone Co. v. Owens, (Tex.Civ.App.) 
116 S.W. 89. 


92. Gainesboro Telephone Co. v. 
Buckner, 169 S.W. 1000, 160 Ky. 604, 


93. Texarkana Telephone Co. v. 
Blisard, (Tex.Civ.App.) 216 S.W. 2138. 


94. Southwestern Telegraph &. 
Telephone Co. v. Gehring, (Tex.Civ. 
App.) 187 S.W. 754. 


95. Southwestern Telegraph & 
Telephone Co. v. Jarrell, (Tex.Civ.. 
App.) 138 S.W. 1165. 

$86. Cumberland Tel., etce., Co. v.. 


Carter, 1 Tenn.Civ.A. 750. 


97. Mentzer v. New England Tele- 
phone & Telegraph Co., (Mass.) 177 N.. 
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[§ 350] f. Pleading. The rules relating to decla- 
rations, petitions, or complaints in civil actions gen- 
erally®® apply to actions concerning telephone serv- 
iece.2® The declaration, petition, or complaint must 
state a cause of action with reasonable certainty and 
definiteness.t In order to state a cause of action 
for failure or delay in furnishing connection with 
other subscribers, the declaration, petition, or com- 
plaint must contain an allegation that the negligent 
act was the proximate cause of the damage.? The 
declaration, petition, or complaint in an action for 
failure or delay in finding and notifying a person 
called must contain allegations that the telephone 
company contracted to perform such seryice*® or 
that payment therefor was made or would have been 
made,* that the company had notice of the special 
nature of the call, where damages for mental suffer- 
ing are sought,® and that, had the proper diligence 
been used, the person called would have taken a train 
in time to prevent the suffering.® That defendant 
is misnamed in the complaint is not fatal, where 
such defect is waived by failure to take advantage 
thereof by plea in abatement.” In an action for 
damages from the company’s failure to list plaintiff 
in its directory, where the application contract is 
attached as part of the petition, it must be taken 
as the basis of the cause of action. Where dam- 
ages for breach of contract resulting in the publish- 
ing of incorrect numbers in the telephone directory 
are sought, the declaration, petition, or complaint 
must allege gross negligence or willful misconduct.® 


[§ 351] g. Issues, Proof, and Variance. Allega- 


BE. 549. 
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ber Co., 115 S.W. 824, 131 Ky. 718, 21 
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tions in the pleading which are mere inferences are 
not susceptible of legal proof.t® The evidence re- 
ceived must be limited and confined to that admissi- 
ble under the pleadings.11. The general rule else- 
where considered in this work that, where the com- 
plaint alleges specifie acts of negligence, plaintiff 
cannot rely as a ground for recovery en any other 
or differer.t acts of negligence specifically alleged,*? 
applies to an action for failure promptly to give an 
emergency connection.1* Immaterial variances may 


‘be disregarded.++ 


[§ 352] h. Evidence—(1) Presumptions and Bur- 
den cf Proof. Ordinarily, it is presumed that the 
telephone company complied with the terms of its 
contract for telephone service,!® and, hence, the bur- 
den is on plaintiff to negative such presumption.?® 
In an action for negligently failing to give request- 
ed connections, plaintiff has the burden of proof.” 
In an action for damages for duplicating plaintiff's 
telephone number in the directory, plaintiff has the 
burden of establishing that loss of sales was due 
to the duplication.18 Since a statutory provision 
that a telegraph or telephone company shall be la- 
ble for any unreasonable delay in transmitting mes- 
sages and that negligence shall be presumed on proof 
of such delay or refusal includes failure to furnish 
proper connection within a reasonable time,!® where 
plaintiff has proved such unreasonable delay, the 
burden shifts to the company to rebut such presump- 
tion of negligence.2° Aside from statutory provi- 
sions, failure of the company to furnish any service 
or sufficient service is prima facie evidence of its 


12. See Negligence § 720. 


[a] Reason for rule.—The general 
rule of contracts that a person for 
whose benefit others have contracted 
eannot sue on the contract applies. 
Mentzer vy. New England Telephone & 
Telegraph Co., (Mass.) 177 N.E. 549. 


General rule see Contracts § 808. 
98. See Pleading §§ 132-196. 
99. See cases infra notes 1-9. 
1. See cases infra this note. 


[a] Complaint, petition, or decla- 
ration held sufficient to state cause 
of action: (1) For disconnection of 
instrument. Cumberland Tel., etc., 
Co. v. Carter, 1 Tenn.Civ.A. 750. (2) 
For refusal to make connection re- 
quested. Hamilton v. McKenna, 147 
RP. 11268 95 Kan. 207) L.R.A.1915H 
455; Moore v. Linneman, 136 S.W. 
232, 143 Ky. 231; Peterson v. Monroe 
Independent Telephone Co., 182 N.W. 
1017, 106 Neb. 181; Whitehead vy. 
Carolina Telephone & Telegraph Co., 
129) 1S. 602.9190) IN.C. LOTT ¢3) sor 
failure to insert name of subscriber 
in telephone directory. Siter v. Bell 
Telephone Co., 6 Pa.Dist.&Co. 257. (4) 
To permit use of telephone line. 
Anderson v. Lucky, 89 S.E. 631, 18 Ga. 
App. 479. 


[b] Complaint, petition, or decla- 
ration held insufficient to state cause 
of action: (1) For failure to furnish 
connection. Southern Bell Telephone 
& Telegraph Co. v. Reynolds, 77 S.E. 
388, 189 Ga. 385. (2) For failure to 
list subscriber’s name in classified 
section of telephone directory. Kelly 
v. Southwestern Bell Telephone Co., 
(Tex.Commn.App.) 248 S.W. 658 [aff 
(Civ.App.) 286 S.W. 151]. : 


2. Lebanon, Louisville & Lexing- 
ton Telephone Co. v. Lanham Lum- 


L.R.A.N.S. 115, 18 Ann.Cas. 1066. 


3. Southwestern Telegraph & Tel- 
ephone Co. v. Payne, (Tex.Civ.App.) 
210 S.W. 988; Lewis v. Southwestern 
vere ete, Co., (Tex.Civ.App.) 59 S.W. 
PD) . 

4 Lewis v. 
ete., Co., supra. 


5. Southwestern Telegraph & Tel- 
ephone Co. v. Givens, (Tex.Civ.App.) 
139 S.W. 676. 


6. Southwestern Telegraph & Tel- 
ephone Co. v. Givens, supra. 


7. American Union Tel. Co. v. Bell 
Tel. Co., 36 OhioSt. 296, 38 Am.R. 583. 


8. Kelly v. Southwestern Bell 
Telephone Co., (Tex.Commn.App.) 248 
a 658 [aff (Civ.App.) 236 S.W. 


9. Hamilton Employment Service 
v. New York Telephone Co., 171 N.E. 
710, 2538 N.Y. 468. 


10. Forgey v. Macon Telephone 
Co., 287 S.W. 792, 291 Mo. 589, 19 A. 
EARS L413. 


11. See cases infra this note. 


[a] Averments held to admit 
proof of conversation with the com- 
pany’Ss manager when paying the 
rental for the month in an action for 
discontinuance of service. Vinson vy. 
Southern Bell Telephone & Telegraph 
Co., 66 So. 100, 188 Ala. 292, L.R.A. 
1915C 4650. 


[b] Averments held not to admit 
proof of knowledge of the company’s 
agents of the nature and purpose of 
the call, in an action for failure to 
notify the person called. Southwest- 
ern Telegraph & Telephone Co, v. 
Givens, (Tex.Civ.App.) 139 S.W. 676. 


Southwestern Tel., 


13. Volquardsen v. Iowa Telephone 
Co., 126 N.W. 928, 148 Iowa 77, 28 L.R. 
A.N.S. 554. 


14. See cases infra this note. 


fa] Immaterial variances.—(1) 
Variance, between the allegation of 
the petition, in an action for failure 
to transmit a telephone call, whereby 
attempt was made to notify plaintiff 
of the impending death of S, that S 
was plaintiff's sister, and proof that 
she was his half-sister, is not mate- 
rial, defendant having been told when 
the call was put in that S was plain- 
tiff's sister. Southwestern Telegraph 
& Telephone Co. v. Andrews, (Tex. 
Civ.App.) 169 S.W. 218. (2) Vari- 
ance between the allegation of the pe- 
tition and the proof as to the place 
of death and burial of S held not ma- 
terial. Southwestern Telegraph & 
Telephone Co, vy. Andrews, supra. 


15. Kelly v. Southwestern Bell 
Telephone Co., (Tex.Commn.App.) 248 


i 658 [aff (Civ.App.) 236 S.Ww. 
16. Kelly v. Southwestern Bell 


Telephone Co., supra. 


17. Southern Bell Telephone & 
Telegraph Co. v. Glawson, 79 S.E. 488, 
13 Ga.App. 520 [decided in conform- 
ity to answers to certified questions 
79 S.E, 136, 140 Ga. 507]. 


18. Wm. H. Schwanke, Ine, v. 
Wisconsin Telephone Co., 227 N.W. 
30, 199 Wis, 552, 68 A.L.R. 1320. 


19. Volquardsen v. Iowa Tele- 
phone Co., 126 N.W. 928, 148 Iowa 77, 
28 L.R.A.N.S, 554, 


20. Volquardsen v. Iowa Telephone 
Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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negligence,?? and, upon proof thereof, it must as- 
sume the burden of showing otherwise.?2 


[§ 353] (2) Admissibility. 


phone service. 


ble?> are given in the footnotes. 


[§ 354] (3) Weight and Sufficiency. The rules 
relating to the weight and sufficiency of evidence in 
civil actions in general?® apply in actions relating 
Kyidence that some children 
attended a mother at a funeral of her child is not 


to telephone service.?? 


21. Vinson v. Southern Bell Tele- 
phone & Telegraph Co., 66 So. 100, 188 
Ala. 292, L.R.A.1915C 450. 


22. Vinson v. Southern Bell Tele- 
phone & Telegraph Co., supra. 


23. See Evidence §§ 89-1729. 
24. See cases infra this note. 


{a] Failure to furnish connection. 
—(1) Evidence of the serviceableness 
of the mechanism and line before and 
after the failure was _ admissible. 
* Vinson v. Southern Bell Telephone & 
Telegraph Co., 66 So. 100, 188 Ala. 
292, L.R.A.1915C 450. (2) Testimony 
of plaintiff as to his calling up the 
company’s operator and asking as to 
whether she had received.a call for 
him is admissible over objection of 
incompetency, irrelevancy and imma- 
teriality. Southwestern Telegraph & 
Telephone Co. v. Andrews, (Tex.Civ. 
App.) 169 S.W. 218. (3) Statements 
of a sick person as to suffering are 
admissible. Cumberland Tel., ete., 
Co. v. Carter, 1, Tenn.Civ.App. 750. 


[b] Discontinuance of service.— 
Evidence as to comparative profits 
before, during, and after interruption 
of telephone service is admissible un- 
der proper safeguards. Harbaugh v. 
Citizens’ Telephone Co., 157 N.W. 32, 
190 Mich. 421, Ann.Cas.1918E 117. 


25. See cases infra this note. 


[a] Failure to find and notify per- 
son called.—(1) A separate transac- 
tion is inadmissible on the question 
of notice to the company of a sick 
call. Wiggs v. Southwestern Tel., 
etc., Co., (Tex.Civ.App.) 110 S.W. 179. 
(2) Copy of long distance telephone 
company’s ticket record is not admis- 
sible where the absence of the orig- 
inal is not sufficiently accounted for. 
Southwestern Telegraph & Telephone 
Co. v. Owens, (Tex.Civ.App.) 116 S. 
Ww. 89. (3) A contract showing that 
the company undertaking the call had 
no agent at the station called is inad- 
missible, an agent of the connecting 
company being treated as the first 
company’s agent. Southwestern Tel- 
egraph & Telephone Co. v. Owens, su- 
pra. 


{[b] Failure to furnish connection. 
—(1) Testimony from a physician 
that the operator told him the next 
morning that, having heard a_ prior 
conversation between plaintiff and 
the physician as to the intended call, 
he connected the physician’s exchange 
with plaintiff's exchange so that when 
the physician rang, there was no 
sound at his own exchange. Cumber- 
land Telephone & Telegraph Co. v. 
Sutton, 160 S.W. 949, 156 Ky. 191: 
(2) Evidence that the half-sister was 
dearer to plaintiff than his full sis- 
ters was held improper, where no no- 
tice of special affection was given 
the company. Southwestern ele- 
graph & Telephone Co. vy. Andrews, 
(Tex.Civ.App.) 169 S.W. 218. 


[62 C. J.—19] 


The general rules 
governing the admissibility of evidence in civil ac- 
tions in general?* apply to actions relating to tele- 
Particular instances in which evi- 
dence has been deemed admissible?* and inadmissi- 
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children.?8 
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conclusive evidence of the lack of her mental suf- 
fering resulting from the negligence of. the company 
in making connection for a eall to inform other 
Particular instances in which evidence 
has been deemed sufficient?® or insufficient®® are 
given in the footnotes. 


[§ 355] i. Questions of Law and Fact. Rules re- 


lating to questions of law and fact applicable in 


[c] Transmission of messages.— 
A series of telephone bills to a sub- 
scriber was held properly excluded. 
Mentzer v. New England Telephone & 
Telegraph Co., (Mass.) 177 N.E. 549. 


[d] Discontinuance of service.— 
Evidence that plaintiff, before bring- 
ing the action, offered to refrain 
therefrom if an explanation for the 
unauthorized removal, satisfactory to 
him, was made, was properly exclud- 
ed, being subsequent to tort and not 
related to the company’s liability. 
Jenkins v. Southern Bell Telephone & 
ieee Co., 67 S.H. 124, 7 Ga.App. 


26. See Evidence §§ 1730-1806. 

27. See cases infra notes 28-30. 

28. Southwestern Tel., etc., Co. v. 
Harris, (Tex.Civ.App.) 214 S.W. 845. 

29. See cases infra this note. 

[a] Furnishing connections for 


calls with other subscribors.—Evi- 
dence held sufficient to require sub- 
mission to the jury of the question 
whether plaintiff could have reached 
such place in time to have attended 
her interment. Southwestern Tele- 
graph & Telephone Co. v. Jarrell, 
(Tex.Civ.App.), 138 S.W. 1165. 


[b] Failure to find and notify per- 
son called.—(1) Evidence held suf- 
ficient to warrant a finding that de- 
fendant undertook by a through call 
to place plaintiff in communication 
with the person putting in the call, 
and that the company had notice that 
the purpose of the talk between the 
two was to communicate to plaintiff 
the death of his sister. Southwestern 
Telegraph & Telephone Co. v. Jarrell, 
(Tex.Civ.App.) 138 S.W. 1165. (2) 
Evidence of a traffic arrangement be- 
tween connecting lines is sufficient to 
show that the company’s agent at the 
sending station was the common 
agent or operator of both companies. 
Southwestern Telegraph & Telephone 
Co. v. Owens, (Tex.Civ.App.) 116 S. 
W. 89. (3) Evidence held sufficient 
to sustain a verdict for plaintiff on 
the ground of negligence on the part 
of defendant, a telephone company, 
in failing to notify plaintiff of a long 
distance call. Southwestern Tel., etc., 
Co. v. McCoy, (Tex.Civ.App.) 114 S. 
Ww. Ae faff 119 S.W. 88, 102, Tex. 
446]. 


{c] Transmission of messages.— 
Brandon vy. Cumberland Telephone & 
Telegraph Co., 143 S.W. 11, 146 Ky. 
639. 


[da] 
(1) Evidence held sufficient for jury. 
Southwestern Telegraph & Telephone 
Co. v. Luckett, 127 S.W. 856, 60 Tex. 
Civ.App. 117. (2) Evidence held suf- 
ficient to prove mental anxiety as a 
result of discontinuance of service. 
Southwestern Bell Telephone Co. v. 
Buckner, (Tex.Civ.App.) 269 S.W. 897. 


Discontinuance of service.—. 


civil trials generally*! govern in the trial of actions 
relating to telephone service.*? 
order of the regulatory body requiring a telephone 
company to connect with an installed wire is rea- 
_ sonable is a question of law.?* In an action for neg- 


Whether or not an 


(3) Evidence held sufficient to sup- 
port verdict. Southwestern Tele- 
graph & Telephone Co. v. Riggs, (Tex. 
Civ.App.) 216 S.W. 403 [aff (Commn. 
App.) 234 S.W. 875]. 


30. See cases infra this note. 


[a] Failure or delay in making 
connection.—(1) Evidence held insuf- 
ficient to show liability of a telephone 
company on the ground of negligent 
delay in the transmission of a phone 
message informing plaintiff of the 
death of his mother. Buckner v. 
Gainesboro Telephone Co., 182 S.W. 
848, 168 Ky. 693. (2) Evidence held 
insufficient to show whether plaintiff, 
had he received the message, would 
have arrived in time for the funeral 
of a sister. Southwestern Telegraph 
& Telephone Co. v. Andrews, (Tex. 
Civ.App.) 169 S.W. 218. (3) Evidence 
held insufficient to show that the al- 
leged negligence was the proximate 
cause of the loss. Southwestern 
Telegraph & Telephone Co. v. Thom- 
as, (Tex.Civ.App.) 185 S.W. 396. 


[b] Transmission of message. 
(1) Evidence held insufficient to es- 
tablish that it was within the scope 
of the operator’s real or apparent au- 
thority to undertake to transmit a 
subscriber’s message to the fire de- 
partment. Mentzer v. New England 
Telephone & Telegraph Co., (Mass.) 
177 N.E. 549. (2) A telephone opera- 
tor’s statement that she would trans- 
mit.a subscriber’s message held in- 
sufficient evidence of authority con- 
ferred on her by the telephone com- 
pany to that end. Mentzer v. New 
England Telephone & Telegraph Co., 
supra. (3) Evidence held insufficient 
to ‘sustain verdict for plaintiff. 
Southwestern Telegraph & Telephone 
Co. v. Givens, (Tex.Civ.App.) 139 S.W. 
676. 


[c] Relating to telephone di- 
rectory.—Evidence held insufficient 
to justify the conclusion that plain- 
tiff’'s sales were diminished by an er- 
ror in the telephone directory. Wm. 
H. Schwanke, Inc., v. Wisconsin Tel- 
ephone Co., 227 N.W. 30, 199 Wis. 552, 
68 A.L.R. 1320. 


{d] Discontinuance of service.— 
(1) Evidence as to wantonness held 
insufficient to permit recovery of ex- 
emplary damages. MHorsfield v. Mis- 
souri & Kansas Telephone Co., 168 P. 
316, 101 Kan. 481. (2) Evidence held 
insufficient to prove mental anxiety 
or distress as result of inability to 
quickly notify relatives of death of 
plaintiff's husband. Southwestern 
Bell Telephone Co. v. Buckner, (Tex. 
Civ.App.) 269 S.W. 897. 


31. See Trial [38 Cyc 1511 et seq]. 
32. See cases infra notes 33—44. 


383. New England Telephone & 
Telegraph Co. v. Department of Pub- 
lic Utilities, 159 N.E. 743, 262 Mass. 
137, 56 A.L.R. 784. 
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ligent failure to furnish connection with other sub- 
seribers, whether a veterinary, timely called, could 
have prevented the loss,?* whether failure to give 
proper connection was negligence,®*® or whether a 
sick subscriber, forced to walk to a physician’s res- 
idence to summon medical aid, sustained physical 
injury as a result,?* are questions of fact for the 
jury. The general rule as to telegraph companies 
that whether due diligence in delivery has been used 
is a question for the jury*’ applies to actions against 
telephone companies for failure or delay in notify- 
ing persons ealled.*8 So additional injury from an- 
noyance due to physical discomfort from such dis- 
continuance of service may properly be considered 
by the jury in fixing damages,?® and whether or not 
plaintiff suffered a loss of profits after interruption 
of service is also a question for the jury,*® but wheth- 
er the jury should consider allowance of punitive 
damages is a matter for the court to determine.** 
So, also, in such action for wrongful discontinuance 
of service, it cannot be said as a matter of law that 
loss of a physician’s services cannot be considered 
as among the reasonable and probable consequences 
of the company’s breach of contract.*? Where plain- 
tiff bona fide believes he has summoned a physician, 
impersonated by the company’s. operator, he is not 
guilty of contributory negligence as a matter of 
law by reason of waiting the physician’s arrival for 
a day and a half.4? So, in an action for failure to 
find and notify a person called, whether the sender’s 
failure to employ a messenger at an additional charge 
was contributory negligence is a question for the 
qinyen 


[§ 356] j. Instructions. In an action for failure 
to find and notify the person called, an instruction 
that the sender’s failure to attempt communication 
by telegraph would constitute contributory negli- 
gence is erroneous when not requiring also a finding 
that such telegram would have been timely receivy- 
ed.4® Modification of an instruction in an action for 
failure to furnish proper connection with other sub- 
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[§§ 355-361 


seribers so as to require a finding that the negligence 
alleged was the proximate cause of the increased or 
continued loss or injury is proper where there 1s 
evidence of such cause.*® 


[§ 357] k. Findings.*7 A finding, in an action 
for wrongful removal of the telephone, of merely 
thirty cents could include both nominal and general 
damages.*8 


[§ 358] lL Verdict. Where there is some evidence 
of the company’s breach of contract, resulting in 
damage to plaintiff, a directed verdict for the com- 
pany is erroneous.*® 


[§ 359] 4. Damages—a. In General. Generally, 
the rules as to damages in eases relating to telegraph 
messages*® apply to cases relating to telephone serv- 
ice.>1 


[§ 360] b. Nominal Damages or Cost of Trans- 
mission.°2 Where a telephone company negligently 
fails to give connections to a patron, such breach of 
contract or of the duty arising out of the contract 
entitles the subseriber to at least nominal damages®* 
and to such actual damages as were suffered in 
consequence of the negligence.°4 Where mere neg- 
ligence in delivery of a message is shown, the amount 
paid for the message may be recovered.°® 


[§ 361] c. Compensatory Damages—(1) General 
Principles—(a) Natural and Proximate Consequenc- 
es—aa. In General. In actions for damages due to 
negligence or default in regard to telephone serv- 
ice, under the general rule®® compensatory damages 
for all natural and proximate,®* and necessary,°® 
consequences of the wrongful act or omission may 
be recovered, and, conversely, such damages may not 
be recovered for consequences not the direct proxi- 
mate result of the act or omission.®® Thus, in order 
to recover damages for failure of the company to 
make connection with other subscribers, the negli- 
gent act must have been the proximate cause of the 


[a] Order held wunreasonable.— 
New England Telephone & Telegraph 
Co. v. Department of Public Utilities, 
aor N.E. 748, 262 Mass. 137, 56 A.L.R. 


[b] Personal merit of a hotel as 
complainant is immaterial, and it is 
not disqualified by improper conduct 
from seeking relief from the regula- 
tory body because of the company’s 
refusal to connect with a wire al- 
ready installed. New England Tele- 
phone & Telegraph Co. v. Department 
of Public Utilities, 159 N.E. 7438, 262 
Mass. 137, 56 A.L.R. 784. 


[ec] Particular regulatory body.— 
Commission supervising public utili- 
ties department. New England Tel- 
ephone & Telegraph Co. v. Depart- 
ment of Public Utilities, 159 N.E. 743, 
262 Mass. 137, 56 A.L.R. 784. 


34. Peterson v. Monroe Independ- 
ent Telephone Co., 182 N.W. 1017, 106 
Neb. 181. 


35. Vinson v. Southern Bell Tele- 
phone & Telegraph Co., 66 So. 100, 188 
Ala. 292, L.R.A.1915C ‘450. 


36. Vinson v. Southern Bell Tele- 
phone & Telegraph Co., supra. 


87. See supra § 253. 
38. Southwestern Tel., etc., Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


McCoy, (Civ.App.) 114 S.W. 387. [aff 
119 S.W. 88, 102 Tex. 446]. 


39. Chesapeake & Potomac Tele- 
phone Co. of Virginia v. Carless, 102 
S.H. 569, 127 Va. 14. ‘ 


40. Harbaugh v. Citizens’ Tele- 
phone Co., 157 N.W. 32, 190 Mich. 421, 
Ann.Cas.1918E 117. 


41. Horsfield v. Missouri & Kan- 
sas Telephone Co., 168 P. 316, 101 
Kan, 481. 


42. Southwestern Telegraph & 
Telephone Co. v. Allen, (Tex.Civ.App.) 
146 S.W. 1066. 


43. Texas Central Telephone Co. v. 
Owens, (Tex.Civ.App.) 128 S.W. 926. 


hae Souter Telegraph & Tel- 
ephone Co. v. Dominy, (Tex.Civ. : 
160 S.W. 315. Tks ae 


tees Pa aswcrne ny ecree eps & Tel- 
ephone Co. v. Jarrell, (Tex.Civ.App. 
138 S.W. 1165. : he 


[a] Form of instruction prescribed. 
—Cumberland Telephone & Telegraph 
Co. v. Maxberry, 121 S.W. 447, 134 
Ky. 642. 


46. Southwestern Bell Telephon 
gee v. Hodges, 228 S.W. 731, 146 Ark, 


47. Sufficiency of evidence to sus- 


tain findings see supra § 354. 


48. Jenkins v. Southern Bell Tel- 
ephone & Telegraph Co., 67 S.E. 124, 
7 Ga.App. 484. 


49. Masterson v. Chesapeake & Po- 
tomac Telephone Co., 299 F. 890, 52 
App.D.C, 23. 


50. See supra §§ 260-323. 
51. Southwestern Bell Tel. Co. yv. 
Cook, (Tex.Civ.App.) 30 S.W.(2d) 497. 


52. Nominal damages enera, 
see Damages §§ 58-67. * om 


58. Vinson v. Southern Bell Tele- 
phone & Telegraph Co., 66 So. 100, 188 
Ala. 292, L.R.A.1915C 450. 


Furnishing connections with other 
subscribers see supra § 333. 


54. Vinson v. Southern Bell Tele- 
phone & Telegraph Co., 66 So. 100, 188 
Ala, 292, L.R.A.1915C 450. 


55. Martin v. Sunset Telephone 
PS inc hy aon Co., 51 P. 376, 18 Wash. 


* Transmission of messages see su- 
pra § 335. 


56. See Damages § 69. 

57. See cases infra notes 60, 61. 
58. See cases infra note 62. 

59. See cases infra note 63. 


§§ 361-363] 


damage,®° and a failure to give prompt connection 
to a subscriber authorizes the recovery of such dam- 
ages only as are the proximate result of the fail- 
ure.°* So, also, damages recoverable for breach of 
a contract to deliver a business message by telephone 
must be the necessary result of the breach of con- 
tract.*? Delay in transmitting a message, not the 
proximate cause of increased loss, does not author- 
ize recovery of damages for such logs.** So, also, 
no damages can be recovered for failure to find and 
notify a person cf a telephone eall that are not 
shown to be the direct and natural result of the 
negligence.®* 


[§ 362] bb. Natural and Probable Consequences. 
In accordance with the general rule that the dam- 
ages to which one party to a contract is entitled 
because of a breach thereof by the other party are 
such as arise naturally from the breach itself or 
such as may reasonably be supposed to have been 
within the contemplation of the parties at the time 
of making the contract as a probable result of a 
breach thereof,*® for breach of contract by discon- 
tinuance of service the telephone company is liable 
for such general damages which might reasonably 
be expected to follow as the natural and probable 
consequences of the act.°® So, the company’s fail- 
ure to notify a person of a eall for him renders it 
lable only for such damages as could have been 
contemplated by it at the time of the making of 
the contract or during performance thereof.*7 


Special circumstances. The general rule that dam- 
ages arising out of special circumstances surround- 
ing a contract and different from those which would 
naturally and probably flow from the breach of such 
a contract may be recovered where it is shown that, 


. 


TELEGRAPHS AND TELEPHONES 


[62 C.J.] 291 


at the time of making the contract, the defaulting 
party had knowledge of such special cireumstances®® 
applies in ease of breach of contract for telephone 
service.®® Thus, in an action for breach of contract 
for telephone service by discontinuance of service, 
such special damages as were the natural and prob- 
able result of special circumstances of which the 
telephone company had notice are recoverable.’° So, 
also, the converse rule that, in the absence of proof 
of knowledge of such special circumstances by the 
defaulting party at the time the contract was en- 
tered into, only the amount which would arise gen- 
erally and in the great multitude of cases not af- 
fected by any special circumstances from such a 
breach of contract may be recovered’! applies to 
breach of contracts for telephone service.’? Thus, 
special damages for breach of service contract by 
failure to furnish the connection cannot be recov- 
ered, in the absence of notice to the company of spe- 
cial circumstances: as to the call.7* 


[§ 363] (b) Uncertain, Speculative, and Contin- 
gent Consequences. In accordance with the general 
rule that damages which are uncertain, contingent, 
or speculative in their nature cannot be made the 
basis of a recovery,’* in cases relating to telephone 
service damages which are uncertain, contingent, or 
speculative cannot be recovered,*® as where, the com- 
pany negligently delaying emergency connection with 
the fire department, it is highly speculative whether © 
the loss would have been less had the connection 
been. promptly made,’® where, in an action for fail- 
ing to find and notify a veterinary, the saving of 
the animal with the prompt aid of the veterinary 
is speculative,77 and, where, in an action for fail- 
ure to transmit messages, the damages are too re- 
mote and speculative.** So, an unnecessary and 


60. Combs v. Southern Bell Tel- 
ephone & Telegraph Co., 38 S.W. 
(2d) 8, 2388 Ky. 341; Lebanon, etc., 
Telephone Co. v. Lanham Lumber Co., 
115 S.W. 824, 131 Ky. 718, 21 L.R.A.N. 
S. 115, 18 Ann.Cas. 1066. 


[a] Rule applied.—(1) Action to 
recover for fire loss for failure to 
make an emergency connection. Le- 
banon, ete., Telephone Co. vy. Lan- 
ham Lumber Co., 115 S.W. 824, 131 
Ky. 718, 21 L.R.A.N.S. 115, 18 Ann. 
Cas. 1066. (2) So, where, by reason 
of failure of a telephone company to 
furnish a jailer connection with vari- 
ous officials in order to summon aid 
to retake a prisoner seized by a mob, 
he was charged with the crime of 
aiding and abetting the mob, if he 
suffered no physical injury, and any 
mental anguish was not proximately 
caused by the negligence of the com- 
pany, he is not entitled to recover 
damages. Combs v. Southern Bell 
Telephone & Telegraph Co., 38 S.W. 
(2d) 3, 238 Ky. 341. 

61. Volquardsen v. Iowa _ Tele- 
phone Co., 126 N.W. 928, 148 Iowa 77, 
28 L.R.A.N.S. 554. 

[a] Fire loss not direct proximate 
result of failure to give emergency 
connection. Volquardsen v. Iowa 
Telephone Co., 126 N.W. 928, 148 Iowa 
77, 28 L.R.A.N.S. 554. 

62. Combs v. Southern Bell Tele- 
phone & Telegraph Co., supra. 

63. Providence-Washington _ Ins. 
Co. v. Iowa Telephone Co., 154 N.W. 
874, 172 Iowa 597. 


64. Central Union Tel. Co. v. 
Swoveland, 42 N.E. 1035, 14 Ind.App. 


341. 

65. See Damages § 76. 

66. Southwestern Telegraph & 
Telephone Co. v. llen, (Tex.Civ. 
App.) 146 S.W. 1066. 

67. Central Union Tel. Co. v. 


Swoveland, 42 N.E. 1035, 14 Ind.App. 


341; Southwestern Telegraph & Tel- 
ephone Co. vy. Wilcoxson, (Tex.Civ. 
App.) 129 S.W. 868. 


68. See Damages § 77. 
69. See cases infra note 70. 


70. Carmichael v. Bell Telephone 
Cos, 82"S. Be 619157 NGC. 21563 9) ERA. 
N.S. 651, Ann.Cas.19138B 1117; South- 
western Telegraph & Telephone Co. 
v. Harris, (Tex.Civ.App.) 214 S.W. 
845; Southwestern Telegraph & Tele- 
phone Co. v. Allen, (Tex.Civ.App.) 146 
S.W. 1066; Texas’Central Telephone 
Co. v. Owens, (Tex.Civ.App.) 128 S.W. 
926. 


[a] Mlustration—Where a_ tele- 
phone company operating under a 
public franchise disconnected the tel- 
ephone of a customer, who refused to 
pay an unjust demand, and who, to 
obtain a restoration of the telephone 
service, paid the sum demanded, and 
it appeared that the telephone service 
was for household purposes, the cus- 
tomer could, for the wrong, recover, 
together with the special damages re- 
sulting from the fact that the cus- 
tomer’s father-in-law was at the time 
in a hospital, dangerously sick, the 
company, at the time of the discon- 
tinuance of the service, having notice 
of that fact. Carmichael v. Bell Tel- 
ephone Co., 72 S.E. 619, 157 N.C. 21, 


39 L.R.A.N.S. 651, Ann.Cas.1913B 
1117. 


[b] Time of notice.—(1) To make. 
a telephone company liable for spe- 
cial damages for breach of its duty 
to a subscriber to place him in com- 
munication with other telephones, it 
it not necessary that it should have 
had notice of special conditions when 
the contract of subscription was 
made (Southwestern Telegraph & 
Telephone Co, v. Allen, (Tex.Civ. 
App.) 146 S.W. 1066), (2) but it is 
sufficient if it had such notice before 
breach (Southwestern Telegraph & 
Telephone Co. v. Allen, supra). 


71. See Damages 8 77. 
72. See cases infra note 73. 


73. Southwestern Bell Telephone 
Co. v. Carter, 25 S.W.(2d) 448, 181 
Ark. 209. 


74. See Damages § 86. 
75. See cases infra notes 76-80. 


76. Cody v. New York Telephone 
Co., 181 A. 221, 3 N.J.Misc. 1176. 


77. Central Union Tel. Co. v. 
peeves: 42 N.E. 1035, 14 Ind.App. 
341. ; 

78  Providence-Washington Ins. 
Co. v. Iowa Telephone Co., 154 NW. 
874, 172 Iowa 597; Martin v. Sunset 
Telephone & Telegraph Co., 51 P. 376, 
18 Wash. 260. 


[a] Rule applied.—(1) Damages 
as constituted by the amount sued 
for are too remote in an action for 
failure to deliver a message Summon- 
ing a witness, because of whose ab- 
sence plaintiff claims he lost a suit. 
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unjust payment to an employee by a subscriber in 
order to be rid of him, to recover property, and to 
avoid a threatened lawsuit, resulting from refusal 
to make a long-distance call to counsel, it not ap- 
pearing the counsel could have controlled the em- 
ployee, cannot be recovered.7® Moreover, damages 
for breach of a telephone service contract by failure 
to deliver a business message must be approximately 
eertain.®® The rule that. damages which are the legal 
and natural result of the tortious act, although con- 
tingent to some extent, are not too remote,*! applies 
to actions against a telephone company for failure 
to make proper connection for a subscriber.*? 


[§ 364] (c) Avoidable Consequences. In accord- 
ance with the general rule’? that there can be no 
recovery for losses which might have been prevented 
by reasonable efforts on the part of the person in- 
jured,§* where telephone service is refused, except 
upon payment of an excessive rate for such service, 
it is the duty of the person seeking the service either 
promptly to sue to compel the service or to miti- 
gate the damages by paying the required charges.*® 


[§ 365] (2) Particular Elements of Compensation 
—(a) Pecuniary Loss. The company is lable for 
any pecuniary loss of which a breach of its duty to 
give reasonably prompt and efficient service in mak- 
ing connections for subscribers with other subscrib- 
ers is the proximate and probable cause.*® Damages 
for breach of contract by wrongful discontinuance 
of service may include recovery for loss of time oe- 


Martin v. Sunset Telephone & Tel- 
egraph Co., 51 P. 376, 18 Wash. 260. 
(2) Damages estimated for the time 
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mac Telephone Co., 
den 40 S.Ct.:10, 250 U.S: 661, 63 L. 
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casioned thereby,®’ and this rule extends to a breach 
of contract by failure to make connections.**® 


[§ 366] (b) Physical Pain and Suffering. Dam- 
ages for failure to secure a connection cannot in- 
elude recovery for physical suffering resulting there- 
from to a sick subscriber, where the company had 
no notice of the special circumstances out of which 
such damages might arise.®® 


[§ 367] (c) Mental Pain and Suffering. The gen- 
eral rules relating to mental pain and suffering as 
an element of recoverable damages®® apply to ac- 
tions concerning telephone service.°t Damages can- 
not be recovered on the ground of mental anguish 
for every mental disturbance or injury to the feel- 
ings;°2 to constitute mental anguish for which re- 
covery may be had there must be something more 
than mere worry, vexation, or disappointment, or 
anger and resentment,®°* and it must be based on 
grounds reasonably caleulated to produce mental suf- 
fering.°* In some jurisdictions damages for the re- 
sulting inconvenience and annoyance oceasioned by 
the subscriber by wrongful interruption of service®® 
or failure to give proper connection®® may be re- 
covered. Damages for mental anguish do not include 
a recovery for continuation thereof.°* In many ju- 
risdictions no recovery may be had for mental suf- 
fering alone, even though the company’s negligence 
was in: a case involving sickness or death,®* but in 
othcr jurisdictions such recovery is permitted where 
the telephone company could reasonably have an- 


Tex.—Southwestern Telegraph & 
Telephone Co. v. Riggs, (Commn. 
App.) 234 S.W. 875 [aff (Civ.App.) 


258 EF. 147 [cert 


after the fire department should have 
arrived in prompt response to a fire 
call which the company delayed 
transmitting are too speculative. 
Providence-Washington Ins. Co. v. 
Iowa Telephone Co., 154 N.W. 874, 
172 Iowa 597. 


79. Haber, etc., Hat Co. v. South- 
ern Bell Telephone Co., 45 S.E. 696, 
118 Ga. 874. 


80. Combs v. Southern Bell Tele- 
phone & Telegraph Co., 38 S.W.(2d) 3, 
238 Ky. 341. 


81. See Damages § 86. 


82. Glawson v. Southern Bell Tel- 
ephone & Telegraph Co., 71 S.E. 747, 
9 Ga.App. 450. 


[a] Death which is the legal and 
natural result of failure of the tele- 
phone.company to make connection 
for a call to obtain a physician is not 
too remote and speculative. Glawson 
v. Southern Bell Telephone & Tele- 
graph Co., 71 S.E. 747, 9 Ga.App. 450. 


83. See Damages § 96. 


64 Hamilton v. McKenna, 147 P. 
1126, 95 Kan. 207, L.R.A.1915B 455. 


85. Hamilton vy. McKenna, supra. 


&6. Peterson v. Monroe Independ- 
eee Tel. Co., 182 N.W. 1017, 106 Neb. 


&7. Sommerville v. Chesapeake & 
Potomac Telephoné Co., 258 F. 147 
Keert iden /400S.Ct. 10; (2500 US. set, 
63 L.Ed. 1195]; Harbaugh v. Citizens’ 
Tel. Co., 157 N.W. 32, 190 Mich. 421, 
Ann.Cas.1918EH 117; Carmichael vy. 
Bell Telephone Co., 72 S.E. 619, 157 
N.C. 21, 39 L.R.A.N.S. 651, Ann.Cas, 
1918B 1117. 


[a] Both business and residence 
telephones are within the text rule. 


Ed. 1195]. 


&8. Cumberland Telephone & Tele- 
graph Co. v, Jackson, 48 So. 614, 95 
Miss. 79. 


89. Southern Telephone Comte 
King, 146 S.W. 489, 103 Ark. 160, 39 
L.R.A.N.S. 402, Ann.Cas.1914B 780. 


80. See Damages §§ 151-165. 
91. See cases infra notes 92-8. 


$2. Southwestern Bell Tel. Co. v. 
Cook, (Tex.Civ.App.) 30 S.W.(2d) 497, 
499 [quot Cyc]; Litchman v. Pacific 
Telephone & Telegraph Co., 194 P. 
967, 114 Wash. 149. 


[a] Listing telephone as tempo- 
rarily discontinued because of a 
change of residence of the subscrib- 
ers, there being no willful injury, 
gross and wanton negligence, or will- 
ful omission, constitutes the result- 
ing inconvenience mere mental an- 
guish. within the text rule. 
v. Pacific Telephone & Telegraph Co., 
194 P. 967, 114 Wash. 149. 


Montal anguish generally see Men- 
tal 40 C.J. p 638, 


S3. Southwestern Bell Tel. Co. v. 
Cook, (Tex.Civ.App.) 30 S.W.(2d) 497, 
499 [quot Cyc]. 


94. Southwestern Bell Telephone 
Co. v. Cook, supra. 


95. U.S.—Sommerville v. Chesa- 
peake & Potomac Telephone Co., 258 
KF, 147 [cert den 40 S.Ct. 10, 250 U.S. 
661, 68 L.Ed. 1195], 


Mich.—Harbaugh v. Citizens’ Tele- 
phone Co., 157 N.W. 32, 190 Mich. 
421, Ann.Cas.1918E 117. 


N.C.—Carmichael v. Bell Telephone 
Co.,. T2y Sune OOF how aN ake Ol ore 
A.N.S. 651, Ann.Cas.1913B 1117. 


Litchman 


216 S.W. 403]. 


Va.—Chesapeake & Potomac Tele- 
phone Co. of Virginia v. Carless, 102 
S.E. 569, 127 Va. 14. 


[a] Both business and residence 
telephones are within the text rule. 
Sommerville v. Chesaveake & Potomac 
Telephone Co., 258 F. 147 [cert den 
ee} 10, 250 U.S. 661,°63 L.Ed. 


[b] Where only pecuniary loss 
exists there could be no recovery for 
inconvenience or annoyance suffered. 
Dallas Telephone Co. v. Oak Cliff 
Transfer & Storage Co., (Tex.Civ. 
App.) 270 S.W. 577. 


96. Cumberland Telephone & Tel- 
egraph Co. v. Jackson, 48 So. 614, 95 
Miss. 79. 


s7. Southwestern Bell Telephone 
Co. v. Cook, (Tex.Civ.App.) 30 S.W. 
(2a) 497; Southwestern Bell Tele- 


phone Co. v. Buckner, (Tex.Civ.App.) 
269 S.W. 897. 


[a] Rule applied.—(1) Recovery 
cannot be had for a continuation of 
mental anguish due to nondelivery of 
a further telephone message delaying 
a father from going to the body of 
his son, Southwestern Bell Tele- 
phone Co. v. Cook, (Tex.Civ.App.) 30 
S.W.(2d) 497. (2) Nor can recovery 
be had for continued or prolonged 
anxiety as to a sick husband, due to 
the tailure of the company to prompt- 
ly repair the télephone after notice of 
the urgent necessity. Southwestern 
Bell Telephone Co. v. Buckner, (Tex, 
Civ.App.) 269 S.W. 897. 


98. Southern Telephone Co. v. 
King, 146 S.W. 489, 103 Ark. 160, 39 
L.R.A.N.S. 402, Ann.Cas.1914B 780. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ticipated the mental suffering,®® but not otherwise.? 
In an action for breach of contract for failing 
promptly to notify the plaintiff of a telephone eall 
concerning sickness, the company is liable for men- 
tal suffering occasioned by the breach, if the mental 
suffering could have been reasonably anticipated by 
it,? as by being apprised of the nature of the eall.? 
In accordance with the general rule that the person 
injured is entitled to compensation for mental pain 
and suffering which is a direct and necessary con- 
sequence of a physical injury,‘ recovery may be had 
for mental suffering, accompanying physical injury, 
when both are caused by the telephone company’s 
failure to give proper connection for a call in an 
instance of sickness, the probability of which call 
the company had notice. An action under statute 
giving a husband a right of action for the wrong- 
ful death of his wife in which the full value of the 
life of the deceased may be recovered is not one 
for a recovery for mental and physical suffering 
alone,® but the general rule that in statutory actions 
for wrongful death no damages can be awarded by 


99. Carmichael v. Southern Bell 
Telephone & Telegraph Co., 78 S.E- 
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the purpose for which the call was 
made would cause her to suffer men- 
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way of solatium for the mental anguish or distress 
suffered by the beneficiaries? applies to such an ac- 
tion for a death which resulted from the telephone 
company’s failure to make connection with a physi- 
cian. 


[§ 368] (3) Measure and Amount. The measure 
of compensatory damages in an action for breach 
of a telephone service contract is that applicable 
to other business transactions;® it is the amount 
which will compensate the injured person,!® recov- 
ery being all loss and damage sustained as the di- 
rect or proximate consequence of the breach of con- 
tract susceptible of ascertainment by competent evi- 
dence.!1 So, where service is wrongfully interrupt- 
ed, the company’s liability?? ordinarily is the value 
of the services for which he paid or to which he was 
entitled,1* unless knowledge of special circumstances 
likely to result in special damages is shown.1* A 
contract provision for rebate of telephone rates when 
service is interrupted otherwise than by the negli- 
gence or willful interference of the subseriber does 
not affect the measure of damages for discontinuance 


the contract between the connecting 
companies imposes such liability. 


607, 162-N.C. 333, Ann.Cas.1915A 983; 
Southwestern Telegraph & Telephone 
Co. v. Andrews, (Tex.Civ.App.) 169 
S.W. 218; Southwestern Telegraph 
& Telephone Co. v. Allen, (Tex.Civ. 
App.) 146 S.W. 1066; Southwestern 
Telegraph & Telephone Co. v. Pear- 
son, (Tex.Civ.App.) 137 S.W. 733. 


{a] In Arkansas (1) Kirby Dig. § 
7947, declaring that telegraph com- 
panies shall be liable for mental an- 
guish or suffering on account of neg- 
ligence “in receiving, transmitting, 
or delivering messages,” does not ap- 
ply to telephone companies (South- 
ern Telephone Co. v. King, 146 S.W. 
489, 108 Ark. 160, 39 L.R.A.N.S. 402, 
Ann.Cas.1914B 780), (2) since a teie- 
phone company ordinarily does not 
transmit messages (Southern Tele- 
phone Co. v. King, supra). 


[b] Rule applied.—(1) Mental an- 
guish sustained by a subscriber as to 
the illness of his wife, due to discon- 
tinuance of telephone service, may be 
recovered where the telephone com- 
panv had notice of the _ illness. 
Se=zchnwestern Telegraph & Telephone 
Co. v. Allen, (Tex.Civ.App.) 146 S.W. 
1066. (2) So, this rule extends to 
mental anguish resulting from inabil- 
ity to attend the funeral of a near 
relative, caused by failure of the tel- 
ephone company to give prompt con- 
nection to a person attempting to 
notify plaintiff (Southwestern Tele- 
graph & Telephone Co. v. Andrews, 
(Tex.Civ.App.) 169 S.W. 218), (3) and 
the relationship between plaintiff and 
deceased of half-brother and half- 
sister is sufficient to justify such re- 
covery (Southwestern Telegraph & 
Telephone Co. v. Andrews, (Tex.Civ. 
App.) 169 S.W. 218), (4) notice to the 
company’s agent of the purpose of 
the call as being to notify a person 
of the dangerous illness of his sister 
embracing the relationship of half- 
brother and half-sister (Southwest- 
ern Telegraph & Telephone Co. v. An- 
drews, (Tex.Civ.App.) 169 S.W. 218). 
(5) Where the company was fully in- 
formed of the purpose of a long dis- 
tance call, of the relation of the par- 
ties, and all the attending circum- 
stances, and knew that unless the call 
was promptly transmitted plaintiff 
could not be with her husband until 
the next day, and could reasonably 
anticipate that any negligence on its 
part which would delay plaintiff in 


tal anguish, distinct from the anxiety 
which she was then suffering from 
her knowledge that her husband had 
been shot, damages for such mental 
anguish are recoverable. Southwest- 
ern Telegraph & Telephone Co. v. 
Pearson, (Tex.Civ.App.) 137 S.W. 733. 
(6) Where the telephone has been 
wrongfully removed, recovery may be 
had for mental anguish due to inabil- 
ity to ascertain the condition of a 
near relative, even though the com- 
pany had no knowledge of the need. 
Carmichael v. Southern Bell Tele- 
phone & Telegraph Co., 78 S.E. 507, 
162 N.C. 333, Ann.Cas.1915A 983. 


{[c] Set-off of estimated expense 
plaintiff would otherwise have _ in- 
curred as against damages for men- 
tal anguish cannot be _ allowed. 
Southwestern Telegranvh & Telephone 
cake erga te (Tex.Civ.App.) 178 S. 


1. Southwestern Bell Telephone 
Co. v. Buckner, (Tex.Civ.App.) 269 S. 
W. 897; McFarlin v. Gulf States Tel- 
ephone Co., (Tex.Civ.App.) 257 S.W. 
298; Lawson v. Haskell Telephone 
Co., (Tex.Civ.App.) 224 S.W. 390; 
Southwestern Telegraph & Telephone 
Co. v. Wilecoxson, (Tex.Civ.App.) 129 
S.W. 868. 

[a] Rule applied.—(1) Failure to 
make connection for a call to a physi- 
cian. McFarlin v. Gulf States Tele- 
phone Co., (Tex.Civ.App.) 257 S.W. 


1298; Lawson v. Haskell Telephone Co., 


(Tex.Civ.App.) 224 S.W. 390. (2) 
Failure to notify person called. 
Southwestern Telegraph & Telephone 
Co. v. Wilcoxson, (Tex.Civ.App.), 129 
S.W. 868. (8) Breach of agreement to 
repair instrument. Southwestern Be'l 
Telephone Co. v. Buckner, (Tex.Civ. 
App.) 269 S.W. 897. 


2. Southwestern Telegraph & Tel- 
ephone Co. v. Givens, (Tex.Civ.App.) 
139 S.W. 676. 


3. Southwestern Telegraph & Tel- 
ephone Co. v. Givens, supra. 


[a] Liability of connecting com- 
pany.—Where a sick call is put in and 
the company’s agent is informed of 
the nature of the call, but another 
telephone company through whose 
line the call must also go is not so in- 
formed, the latter company is not li- 
able for failure to call the person to 
whom the call is addressed, unless 


Sabine Val. Tel. Co. v. Oliver, 102 S. 
W. 925, 46 Tex.Civ.App. 428. 


4 See Damages § 153. 


5 Vinson vy. Southern Bell Tele- 
phone & Telegraph Co., 66 So. 100, 
188 Ala. 292, L.R.A.1915C 450. 


6. Glawson v. Southern Bell Tele- 
phone & Telegraph Co., 71 S.H. 747, 
9 Ga.App. 450. 


7 See Death § 214. 


8. Glawson v. Southern Bell Tele- 
phone & Telegraph Co., 71 S.E. 747, 9 
Ga.App. 450. 


9. Combs v. Southern Bell Tele- 
phone & Telegraph Co., 38 S.W.(2d) 
8, 2388 Ky. 341. 


[a] Rule applied.—Action | for 
breach of contract to deliver a busi- 
ness message. Combs v. Southern 
Bell Telephone & Telegraph Co., 38 S. 
W.(2d) 3, 238 Ky. 341. 


Measure of damages as to contracts 
generally see Damages §§ 168-179. 


1G. Owensboro-Harrison Telephone 
Co. v. Wisdom, 62 S.W. 529, 23 Ky.L. 
97. 


[a] Rule applied.—Breach of con- 
tract by wrongful removal of tele- 
phone. Owensboro-Harrison Tele- 
phone Co. v. Wisdom, 62 S.W. 529, 23 
Ky.L. 97. 


11. Owensboro-Harrison Telephone 
Co. v. Wisdom, supra, 


[a] Prospective profits lost by 
reason of the removal, when reason- 
ably certain, may be recovered. 
Owensboro-Harrison Telephone Co. v. 
Wisdom, 62 S.W. 529, 23 Ky.L. 97. 


[b] Rule applied.—Breach of con- 
tract for wrongful removal of tele- 
phone. Owensboro-Harrison Tele- 
nhone Co. v. Wisdom, 62 S.W. 529, 23 
Key. aoe 


12. See supra § 342. 


13. Barrett v. New England Tel., 
pice are 117 A. 264, 80 N.H. 354, 23 A, 
Rae 


14 Barrett v. New England Tele- 
phone & Telegraph Co., supra. 


[a] Rule applied.—Interruption of 
service. Barrett v. New England 
Telephone & Telegraph Co., 117 A. 
264, 80 N.H. 354, 23 A.L.R. 947, 
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of service.t® 


[§ 369] d. Exemplary or Punitive Damages. Mere 
negligence, no matter how gross, will not justify 
award of exemplary or punitive damages,'® since 
such award. requires the element of intentional 
wrong,!? malice,!® willfulness,!® or conscious indif- 
ference to consequences.?° In accordance with the 
general common-law rule of damages*! that exem- 
plary or punitive damages are not recoverable in 
actions for breach of contract, irrespective of the 
motives of defendant which prompted the breach,?? 
an allegation in a petition for recovery of damages 
for breach of contract in disconnecting the telephone 
that the breach was willful and wanton does not 
entitle the subscriber to exemplary damages.” 


[§ 370] e. Excessive or Inadequate Damages. 
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[§§ 368-371 


The general rule that where the recovery is not a 
mere matter of computation, it will not be inter- 
fered with, unless so excessive or so grossly inade- 
quate as to be indicative of prejudice, passion, par- 
tiality, or corruption upon the part of the jury** 
applies in actions relating to telephone service.?° 


[§ 371] B. Interconnection of Lines of Two Com- 
panies.*26 Except where otherwise provided by 
statute2%. or by a contract to which it is a party,?® 
a telephone company is ordinarily. under no obliga- 
tion to make, or to permit the making of, physical 
connections between its lines and switchboards and 
those of other companies, or to accord to the patrons 
of such other companies connection with its switch- 
boards and lines on an equality with its own pa- 
trons,?® it being held.that the general rules prohibit- 


15. 
Potomac Telephone Co., 
[cert den 40 S.Ct. 10, 250 U.S. 661, 63 
L.Ed. 1195]. 


‘16 Southern Telephone Co. Vv. 
King, 146 S.W. 489, 103 Ark. 160, 39 L. 
R.A.N.S. 402, Ann.Cas.1914B 780; Hab- 
er, etc., Hat Co. v. Southern Bell Tel- 

hone Co., 45 S.E. 696, 118 Ga. 874; 

umberland Telephone & Telegraph 
Co. v. Hendon, 71 S.W. 435, 114 Ky. 
501, 24 Ky.L. 1271, 102 Am.S.R. 290, 
60 L.R.A. 849; Harbaugh v. Citizens’ 
Telephone Co., 157 N.W. 32, 190 Mich. 
421, Ann.Cas.1918E 117. 


{a] Bule applied.—(1) Failure to 
make connection. Southern Tele- 
phone Co. v. King, 146 S.W. 469, 103 
Ark. 160, 39 L.R.A.N.S. 402, Ann.Cas, 
1914B 780. (2) Removal of instru- 
ment. Harbaugh v. Citizens’ Tele- 
phone Co., 157 N.W-? 32, 190 Mich. 421, 
Ann.Cas.1918E 117. (3) Refusal of 
long-distance service. Haber, etc., 
Hat Co. v. Southern Bell Tel. Co., 45 
S.E. 696, 118 Ga. 874. (4) Wrongful 
discontinuance of service. Cumber- 
land Telephone & Telegraph Co. v. 
Hendon, 71 S.W. 435, 114 Ky. 501, 24 
ais 1271, 102 Am.S.R. 290, 60 L.R. 


17. Southern Telephone Co. v. 
King, 146 S.W. 489, 103 Ark. 160, 39 
L.R.A.N.S. 402, Ann.Cas.1914B 780. 


{a] Rule applied.—Failure to make 
connection. Southern Telephone Co. 
v. King, 146 S.W. 469, 103 Ark. 160, 
39 L.R.A.N.S. 402, Ann.Cas.1914B 780. 


18. Southern Telephone Co. v. 
King, supra; Harbaugh v. Citizens’ 
Telephone Co., 157 N.E. 32, 190 Mich. 
421, Ann.Cas.1918E 117; Cumberland 
Telephone & Telegraph Co. v. Paine, 
48 So. 229, 94 Miss. 883; Carmichael 
v. Bell Telephone Co., 72 S.E. 619, 157 
N.C. 21, 39 L.R.A.N.S. 651, Ann.Cas. 
1913B 1117. 


[a] Rule applied.—(1) Failure to 
make connection. Southern Tele- 
phone Co. v. King, 146 S.W. 469, 103 
Ark, 160, 39 L.R.A.N.S. 402, Ann.Cas. 
1914B 780; Cumberland Telephone 
& Telegraph Co. v. Paine, 48 So. 229, 
94 Miss. 883. (2) Removal of instru- 
ment. Harbaugh v. Citizens’ Tel. Co., 
‘157 N.W. 32, 190 Mich. 421, Ann.Cas. 
1918E 117; Carmichael v. Bell Tele- 
phone Co., 72 S.H. 619, 157 N.C. 21, 39 
L.R.A.N.S. 651, Ann.Cas.1913B ‘1117. 


19. Southern Telephone Co. v. 
King, 146 S.W. 489, 103 Ark. 160, 39 
LR.A.N.S, 402, Ann.Cas.1914B 780; 
Cumberland Telephone & Telegraph 
Co. v. Paine, 48 So. 229, 94 Miss. 883. 


[a] Rule applied.—Failure to make 


ea ee ail ag na eC SFI ae 


Sommerville v. Chesapeake & {| connection. 
258 EF. 147]|v. King, 146 S.W. 469, 103 Ark. 160, 39 


Southern Telephone Co. 


L.R.A.N.S. 402, Amnn.Cas.1914B 780; 
Cumberland Telephone & Telegraph 
Co. v. Paine, 48 So. 229, 94 Miss. 883. 


20. Sommerville v. Chesapeake & 
Potomac Telephone Co., 258 FE. 147 
[cert den 40 S.Ct. 10, 250 U.S. 661, 63 
L.Ed. 1195]; Southern Telephone Co. 
v. King, 146 S.W. 489, 103 Ark. 160, 
39 L.R.A.N.S. 402, Ann.Cas.1914B 780; 
Harbaugh v. Citizens’ Telephone Co., 
157 N.E. 32, 190 Mich. 421, Ann.Cas. 
1918E 117; Carmichael v. Bell Tele- 
phone Co,, 72 S.E. 619, 157 N.C, 21, 39 
L.R.A.N.S. 651, Ann.Cas.1913B 1117. 


[a] Bule applied.—(1) Failure to 
make connection. Southern Tele- 
phone Co. v. King, 146 S.W. 469, 103 
Ark. 160, 39 L.R.A.N.S. 402, Ann.Cas. 
1914B 780. (2) Removal of instru- 
ment. Harbaugh v. Citizens’ Tel. Co., 
157 N.W. 32, 190 Mich. 421, Ann.Cas. 
1918E 117; Carmichael v. Bell Tele- 
phone Co., 72 S.E. 619, 157 N.C. 21, 39 
L.R.A.N.S. 651, Ann.Cas.1918B 1117. 
(3) Discontinuance of service. Som- 
merville v. Chesapeake & Potomac 
Telephone Co., 258 F. 147 [cert den 
40 or 10, 250 U.S. 661, 63 L.Ed. 
P1951. 


21. See Damages § 272. 


22. Cumberland Telephone & Tel- 
egraph Co. v. Sutton, 160 S.W. 949, 
156 Ky. 191; Southwestern Telegraph 
& Telephone Co. v. Luckett, 127 S.W. 
856, 60 Tex.Civ.App. 117. 


23. Southwestern Telegraph & Tel- |: 


ephone Co, v. Luckett, supra. 
24. See Damages § 397. 
25. See cases infra this note. 


[a] Verdict of $1,250 for damages, 
consisting of physical pain and men- 
tal worry from negligent delay in de- 
livering a telegram, is excessive 
above $500. Western Union Tele- 
graph Co. v. Goodwin, (Tex.Civ.App.) 
173 S.W. 1164. 


{b] Verdict of $1,500 for mental 
anguish, reduced by the trial court to 
$1,000, was not so excessive as to re- 
quire a further reduction at the hands 
of the appellate court. Southwestern 
Telegraph & Telephone Co. v. Gehr- 
ing, (Tex.Civ.App.) 1387 S.W. 754. 


[c] Werdict of $250 for vexation, 
annoyance, and inconvenience caused 
plaintiff subscriber by reason of his 
telephone being wrongfully discon- 
nected by defendant company is not 
so excessive as to show passion or 
prejudice. Southwestern Telegraph 
& Telephone Co. v. Riggs, (Tex.Civ. 
App.) 216 S.W. 4038, [aff (Commn. 


*By HUSTACE W. TOMLINSON (§ 371). 


’ 


App.) 234 S.W. 875]. 


[d] Award of $40 to plaintiff for 
error in the telephone directory, be- 
cause of employees’ time consumed 
in answering calls intended for an- 
other, is not excessive. Wm. H. 
Schwanke, Inc., v. Wisconsin Tele- 
phone Co., 227 N.W. 30, 199 Wis. 552, 
68 A.L.R. 1320. 


26. Rights of company in, and use 
of, lines of another company in gen- 
eral see supra § 60. 


Service to other companies see su- 
pra § 341. 


27. Statutes requiring or provid- 
ing for interconnection see infra text 
and notes 36-38. 


28. Contracts between companies 
ee ee of limes see supra 
§ —26. 


29. U.S.—Oklahoma-Arkansas Tel- 
ephone Co. v. Southwestern Bell Tele- 
phone Co., 45 F.(2d) 995, 76 A.L.R. 
944 [aff 33 F.(2d) 770, and cert den 
51 S.Ct. 346, 283 U.S. 822, 75 L.Ed. 
1487]; Pacific Telephone & Telegraph 
Co. v. Anderson, 196 F. 699. 


Ind.—State v. Cadwallader, 87 N.E. 
644, 89 N.E. 319, 172 Ind. 619. 


Kan.—Clay County Co-op. Tele- 
phone Ass’n vy. Southwestern Bell 
Telephone Co., 190 P. 747, 107 Kan. 
169) Lh ALTAR. 11'93% 


Mo.—Home Telephone Co. v. Sar- 
coxie Light & Telephone Co., 139 S. 
La 108, 236 Mo. 114, 36 L.R.A.N.S. 


Tenn.—Home Telephone Co. v. Peo- 
ple’s Telephone & Telegraph Co., 141 
seg 845, 125 Tenn. 270, 43 L.R.A.N.S. 


Ont.—Re Village of Brussels and 
McKillop Municipal Telephone Sys- 
tem, 26 Ont.L. 29, 21 Ont.W.R. 628, 3 
Ont.W.N. 781, 2 Dom.L.R. 843. 


See Dumont v. Peet, 132 N.W. 955, 
152 Iowa 524 (holding that, ‘‘what- 
ever the rule may be as to telephone 
companies engaged generally in the 
public service,” a mutual voluntary 
telephone association is not bound 
to permit another association or com- 
pany to connect with its lines); 
Blackledge v. Farmers’ Independent 
Telephone Co. of Red Cloud, 181 N.w. 
709, 105 Neb, 713, 16 A.L.R. 343 (rec= 
ognizing the rule). 


Compare Ivanhoe Furnace Co. v. 
Virginia & Tennessee Telephone Co., 
63 S.E. 426, 109 Va. 180 (holding that 
a Subscriber to one telephone com- 
pany’s service cannot compel another 
company to connect with its lines). 


For later cases, developments and changes in the law see Annotations, ‘same title and section number, 


§ 371] 


ing discrimination®® are applicable only in respect 
of the public, and not of other companies engaged 
In serving the public for hire;*! and, for the same 
reason, it is held by some authorities that the fact 
that a company has permitted one or some compa- 
nies to connect with its lines does not require it 
to extend such privileges to other companies,?2 but 
on this point there is also authority to the contra- 
ry,** a refusal to permit the connection of the lines 
of one company while permitting the lines of anoth- 


“That telephone exchanges .. . 
must furnish impartial service with- 
out discrimination to all persons in 
the same or similar classes is, we be- 
lieve, everywhere the rule. 
There is, however, as we conceive, a 
marked difference between furnishing 
initial, independent service, through 


.Or by means of an independent ex- 


change, and secondary service by an 
interchange of business, or by means 
of connecting two or more plants, so 
that for all practical purposes of the 
users they constitute but one system, 
for that in effect, - in the ab- 
sence of contract, would amount to 
practical confiscation of private prop- 
erty.” State v. Cadwallader, 87 N.E. 
644, 650, 89 N.E. 319, 172 Ind. 619. 


[a] Pact that failure to obtain 
connection will cause loss to appli- 
cant company does not give it the 
right to compel the connection, where 
the public interest is not involved. 
Oklahoma-Arkansas Telephone Co. v. 
Southwestern Bell Telephone Co., 33 
F.(2d) 770 [aff 45 F.(2d) 995, 76 AL. 
R. 944 (cert den 51 S.Ct. 346, 283 U. 
S. 822, 75 L.Ed. 1437)]. 


30. Discrimination in general see 
supra §§ 90-95. 


31. Oklahoma-Arkansas Telephone 
Co. v. Southwestern Bell Telephone 
Co., 45 F.(2d) 995, 76 A.L.R. 944 [aff 
33 F.(2d) 770, and cert den 51 S.Ct. 
346, 283 U.S. 822, 75 L.Ed. 1437]; 
Home Telephone Co. v. Sarcoxie Light 
& Telephone Co., 139 S.W. 108, 236 Mo. 
114, 36 L.R.A.N.S. 124; United States 
Telephone Co. v. Middlepoint Home 
Telephone Co., 13 OhioCir.Ct.N.S. 337, 
32 OhioCir.Ct. 18; Home Telephone 
Co. v. People’s Telephone & Telegraph 
Co., 141 S.W. 845, 125 Tenn. 270, 43 
L.R.A.N.S. 550. 


[a] Statute prohibiting discrimi- 
nation (1) or requiring telephone 
companies to serve all applicants 
without discrimination or par- 
tiality does not bind a company to 
make or permit the making of physi- 
eal connections between its lines and 
those of another company. Oklaho- 
ma-Arkansas Telephone Co. v. South- 
western Bell Telephone Co., 45 F.(2d) 
995, 76 A.L.R. 944 [aff 33 F.(2d) 770, 
and cert den 51 S.Ct. 346, 283 U.S. 822, 
75 L.Ed. 1437]; Home Telephone Co. 
v. Sarcoxie Light & Telephone Co., 
139 S.W. 108, 236 Mo. 114, 36 L.R.A. 
N.S. 124; Home Telephone Co. v. 
People’s Telephone & Telegraph Co., 
141 S.W. 845, 125 Tenn. 270, 43 L.R.A. 
N.S. 550. (2) Statutes prohibiting 
discrimination as merely declaratory 
of the common law see supra § 90. 


22. U.S.—Oklahoma-Arkansas Tel- 
ephone Co. v. Southwestern Bell Tel- 
ephone Co., 45 F.(2d) 995, 76 A.L.R. 
944 [aff 33 .(2d) 770, and cert den 
51 S.Ct. 346, 283 U.S. 822, 75 L.Ed. 
1437]; Pacific Telephone & Telegraph 
Co. v. Anderson, 196 F. 699. 

Kan.—Clay County Co-op. Tele- 
phone Ass’n v. Southwestern Bell 
Telephone Co., 190 P. 747, 107 Kan. 
169, 11 A.L.R. 1193. 

Mo.—Home Telephone Co. v. Sar- 


oxie Light & Telephone Co., 139 S.W. 
108, 236° Mo. 114, 36 L.R.A.N.S. 124 
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crimination. #4 


[overr Home Telephone Co. v. Gran- 
by & Neosho Telephone Co., 126 S.W. 
773, 147 Mo.App. 216]. 


Ohio.—United States Telephone Co. 
v. Middlepoint Home Telephone Co., 
Hp OhioCir.Ct.N.S. 337, 32 OhioCir.Ct. 


Tenn.—Home Telephone Co. v. Peo- 
ple’s Telephone & Telegraph Co., 141 
SE oe 848,125 Tenn. 270, 43 L.R.A. 


See Re Village of Brussels and Mc- 
Killop Municipal Telephone System, 
26 Ont.L. 29, 21 Ont.W.R. 628, 3 Ont. 
W.N. 781, 2 Dom.L.R. 843 (holding 
that a company which had thereto- 
fore voluntarily connected its lines 
with those of another company could 
not be required, against its will, to 
make a connection with the lines of a 
third company, but the point stated 
in the text was not discussed). 


“We are unable . . to see how 
the exercise of the right of contract 
to effect such a joint traffic arrange- 
ment [interconnection of lines] be- 
tween two companies can confer any 
right upon other companies, not par- 
ties to the contract, to a participation 
in its benefits. Such a rule, while in 
terms asserting the independent right 
of contract, denies its existence in 
fact. Moreover, it enables one com- 
pany to take the property of another 
for public use without compensation, 
and deprives the latter company of 
its property without due process of 
law, in violation of the Constitution 
of this state and of the United 
States.” Home Telephone Co. v. 
People’s Telephone & Telegraph Co., 
supra. 


33. United States Telephone Co. 
v. Central Union Telephone Co., 171 F. 
130; State v. Cadwallader, 87 N.E. 
644, 650, 652, 89 N.H. 319, 172 Ind. 


1619: Stdte v. Skagit River Telephone 


& Telegraph Co., 147 P. 885, 151 P. 
1122, 85 Wash. 29 [mod on _ other 
grounds 155 P. 144, 89 Wash. 625]. 


“Such physical connection cannot 
be required as of right, but if such 
connection is voluntarily made, as 
Kerite by contract, so that the pub- 
lic acquires an interest in its continu- 
ance, the act of the parties in making 
such connection is equivalent to a 
declaration of a purpose to waive the 
primary right of independence, and 
it imposes upon the property such a 
public status that it may not be dis- 
regarded. , This fact [that 
connection with one company has vol- 
untarily been made] not only fur- 
nishes added evidence of the impres- 
sion of this property with a public 
interest, but discloses that appellee 
[company which made the connec- 
tion] discriminated against relator 
[company applying for a connection], 
in violation of statutory and common- 
law duty.” State v. Cadwallader, su- 
pra. 

34. See cases supra note 33. 


35. Oklahoma-Arkansas Telephone 
Co. v. Southwestern Bell Telephone 
Co., 45 F. (2d) 995, 76 A.L.R. 944 [aff 
83 F.(2d) 770, and cert den 51 S.Ct. 
846, 283 U.S. 822, 75 L.Ed. 1437]; 
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er to be connected being regarded as an unjust dis- 
A statute requiring telephone and 
telegraph companies to receive dispatches from and 
for other telegraph or telephone companies cannot 
be construed as requiring the physical connection of 
telephone lines.?° 
constitutional or statutory provisions expressly au- 
thorize any telephone company serving the publie 
to connect its lines with those of another company,?® 
or authorize the public utility commission of the 


In some jurisdictions, however, 


United States Telephone Co. v. Mid- 
dlepoint Home Telephone Co., 13 Ohio 
Cir.Ct.N.S. 337, 32 OhioCir.Ct. 18. 


36. See constitutional and statu- 


tory provisions. 


[a] Purpose of provision for the 
physical connection of lines of two 
telephone companies is to establish 
and maintain means for a continuous 
transmission of messages, for the 
benefit and eorivenience of the public. 
Pioneer Telephone & Telegraph Co. 
v. State, 188 P. 107, 78 Okl. 38; Pio- 
neer Telephone & Telegraph Co. v. 
State, 186 P. 934, 77 Okl. 216; Pioneer 
Telephone & Telegraph Co. v. State, 
177 P. 580, 71 Okl. 305. See to same 
effect Oklahoma-Arkansas Telephone 
Co. v. Southwestern Bell Telephone 
Co,2291 Pics 43), OL. 76s 


[b] Although language is manda- 
tory, requiring lines to be connected, 
it naturally follows that the connec- 
tion must be made so as not to de- 
stroy property rights, and so as to 
be reasonable and just to both com- 
panies. Pioneer Telephone & Tele- 
graph Co. v. State, 177 P. 580, 71 Okl. 
305. See Pioneer Telephone & Tele- 
graph Co. v. State, 188 P. 107, 78 Okl. 
38; Pioneer Telephone & Telegraph 
Co. v. State, 186 P. 934, 77 Okl. 216 
(both recognizing the rule). 


[c] Right to connect as including 
right to use or have service.—Under 
a constitutional provision authorizing 
companies owning telephone lines to 
connect them with other lines, and a 
statute providing that the right to 
connect may be acquired by proceed- 
ings under the right of eminent do- 
main, a mere physical or mechanical 
connection of lines is not contemplat- 
ed, since by the nature of the prop- 
erty the only substantial way ito en- 
joy the connection is to be able to use 
the lines when connected; and so a 
local telephone company obtaining, by 
such proceedings, the right to con- 
nect its lines with those of a long- 
distance company is entitled to have 
the business proffered by it accepted 
and cared for by the latter company, 
so that operators of the local company 
may call operators of the long-dis- 
tance company, which must receive 
the long-distance calls made by pa- 
trons of the local company and care 
for the same very much as it would 
like business of its own patrons. 
Billings Mut. Telephone Co. v. Rocky 
Mountain Bell Telephone Co., 155 F. 
207. 


[d] Gompensation.—(1) Under a 
statute providing that any telephone 
company desiring to connect with and 
use any long-distance telephone sys- 
tem may apply to a board of commis- 
sioners, which may order the long- 
distance company to provide for such 
connection and use upon such terms 
as to compensation as the board may 
deem just and expedient, the board 
has power to authorize the long-dis- 
tance company in such a proceeding 
to charge an additional toll, outside 
its established rates, as compensation 
for the use of its lines for calls origi- 
nating on the lines of:the local com- 
pany, and also to give the long-dis- 
tance company compensation for the 
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state to require or direct that such connection be 
made, where the public interest requires it;*7 and 


loss of business to its local exchange 
occasioned by giving the local com- 
pany long-distance connection; and 
the board may authorize the charging 
of a special toll as a condition pre- 
cedent to giving competing companies 
a long-distance connection while not 
subjecting noncompeting companies 
to a like toll. Ingersoll Telephone Co. 
vy. Bell Telephone Co. of Canada, 53 
Can.S.C. 588. (2) An order directing 
the connection of the lines of two 
telephone companies should not be set 
aside for insufficiency of the compen- 
sation authorized to be paid therefor, 
since the public should not be re- 
quired to suffer for want of proper 
facilities while the companies are 
quarreling over the division of mon- 
eys to be collected in the future. Mc- 
Cardle v. Akron Telephone Co., 156 
N.E. 469, 160 N.E. 48, 87 Ind.App. 59. 


fe] Mutual company.—(1) Under 
a statute authorizing the intercon- 
nection of the lines of telephone com- 
panies, which are elsewhere defined 
by statute aS companies engaged in 
conducting the business of affording 
telephone communication for hire, a 
mutual telephone company, which is 
not serving the public and not a pub- 
lic utility, is not entitled to demand 
the connection of its lines with those 
of another company on the grounds 
of public convenience and necessity. 
State ex rel. Buffum Telephone Co. v. 
Publie Service Commission, 199 S.W. 
962, 272 Mo. 627, L.R.A.1918C 820. (2) 
The individual members of a mutual 
company, acting collectively, have no 
more right, merely because of their 
numbers, to demand the connection 
of their lines with those of another 
company than would each individual 
acting independently. State ex rel. 
Buffum Telephone Co. v. Public Serv- 
ice Commission, supra. (3) It has 
been held. however, that although a 
mutual telephone company is not en- 
titled to demand the connection of 
its lines with those of a public serv- 
ice telephone company, the latter 
company may be compelled to con- 
nect its lines with those of a mutual 
company. Pioneer Telephone & Tele- 
graph Co. v. Grant County Rural Tel- 
ephone Co., (OkI.) 119 P. 968. 


Fxercise of right of eminent do- 
main for telephone purposes see Emi- 
nent Domain § 54. 


87. See constitutional and statu- 
tory provisions. 


[a] Constitutionality of statnte.— 
(1) A statute authorizing the com- 
mission to require or compel the in- 
terconnection of the lines of two 
telephone companies has been held to 
be a legitimate exercise of the police 
power of the state. City of Milbank 
v. Dakota Central Telephone Co., 159 
N.W. 99, 87 S.D. 504; Wisconsin Tel- 
ephone Co, v. Railroad Commission 
of Wisconsin, 156 N.W. 614, 162 Wis. 
383, L.R.A.1916RK, 748. See South- 
western Telegranh & Telephone Co. 
v. State, 207 S.W. 308, 109 Tex. 387 
{aff (Civ.App.) 150 S.W. 604] (to same 
effect as to a statute authorizing a 
city council to require such connec- 
tion to be made). (2) According to 
other authority, however, a connec- 
tion directed, in pursuance of such 
statute, without making any compen- 
sation is an unconstitutional taking 
of private property, and not an ex- 
ercise of the police power. Pacific 
Telephone & Telegraph Co. v. Eshle- 
man, 137 P. 1119, 166 Cal. 640, Ann. 
Cas 95Cy 1822; 50) RAN. Sa, 659: 
Compare Camp Rincon Resort Co. v. 
Eshleman, 158 P. 186, 172 Cal. 561 
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(recognizing the same rule, but hold- 
ing it inapplicable in the case of an 
order to restore a connection which 
had been theretofore voluntarily per- 
mitted, and afterward broken or dis- 
continued). 


[b] For purpose of forming con- 
tinuous line of communication.—Un- 
der a statute authorizing the com- 
mission to require a connection be- 
tween the lines of two telephone com- 
panies where they can be made to 
form “a continuous line of communi- 
cation,” the commission has authorit 
to direct the connection whether th 
continuous line of communication 
thereby formed is between different 
towns or is between subscribers to 
different telephone systems in_ the 
same town. Michigan State Tele- 
phone Co. v. Michigan Railroad Com- 
mission, 161 N.W. 240, 193 Mich. 515. 


[c] Connection where localities 
cannot be reached by “either” com- 
pany alone.—(1) As used in a statute 
authorizing the commission to require 
the connection of lines of any two 
or more companies between different 
localities which cannot be communi- 
cated with or reached ‘by the lines of 
either company alone,” the word “‘ei- 
ther’ means one or the other, and is 
not used in its secondary meaning of 
“noth. ~, Shafor, v. Public Utilities 
Commission of Ohio, 113 N.E. 809, 94 
OhioSt. 230, L.R.A.1917E 1080. (2) 


“Hither” defined see Hither 19 C.J. 
p 1019. 
{d] Proof that connection is rea- 


schably possible.—Under a _ statute 
providing that whenever the commis- 
sion shall find that a physical con- 
nection can reasonably be made be- 
tween the lines of two or more tele- 
phone companies, for the transfer of 
messages or conversations, and that 
public convenience and necessity will 
be subserved thereby, the commission 
may by order require that such con- 
nection be made, except where the 
purpose of the connection is primarily 
to secure the transmission of local 
messages or conversations, the com- 
mission has power to require a con- 
nection of the lines of two telephone 
systems on proof that a mechanical 
connection of the lines to form a con- 
tinuous line of communication, for 
publie convenience and necessity, but 
not primarily for the transmission 
of local messages and conversations, 
would be reasonably possible. Gil- 
man v. Somerset Farmers’ Co-op. Tel- 
ephone Co., 151 A. 440, 129 Me. 243. 


[e] Public convenience and neces- 
sity.—(1) Under a statute giving the 
commission authority to direct the 
interconnection of lines of two com- 
panies where it finds that public con- 
venience and necessity will be sub- 
served thereby, the public necessity 
need not be peculiar to the particular 
case, and a finding that public neces- 
sity justifies the requirement of a 
connection between competing compa- 
nies in the same town is not affected 
by the fact that the evils or incon- 
venience of such situation are com- 
mon to all competition between tele- 
phone companies. Michigan State 
Telephone Co. v. Michigan Railroad 
Commission, 161 N.W. 240, 193 Mich, 
515. (2) Whether the public conven- 
ience and necessity demand a connec- 
tion between the lines of two tele- 
phone companies is a question of fact 
in each case. Michigan State Tele- 
phone Co. v. Michigan Railroad Com- 
mission, Supra. (3) The words “con- 
venience” and “necessity” as used in 
such statute are not synonymous, the 
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it has been held that, even in the absence of ex- 
press statute, a 


commission has authority, under a 


former being much broader and more 
inclusive than the latter, and effect 
must be given to both. Wisconsin 
Telephone Co. v. Railroad Commis- 
sion of Wisconsin, 156 N.W. 614, 162 
Wis. 388, L.R.A.1916H 748. (4) The 
public necessity contemplated by the 
statute is not an absolute necessity, 
but if there is a strong or urgent need 
of the connection, then there is a ne- 
cessity within the meaning of the 
statute. Michigan State Telephone 
Co. v. Michigan Railroad Commission, 
supra; Wisconsin Telephone Co. v. 
Railroad Commission of Wisconsin, 
supra. (5) The necessity for dupli- 
cation of instruments in offices and 
homes, resulting from the existence 
of two competing companies in the 
same town, or in the alternative the 
necessity of going to the pay sta- 
tions of a company when subscribers 
to the other system wish to call sub- 
scribers of the former’s system, jus- 
tify a finding that the public conven- 
ience and necessity will be subserved 
by requiring a connection between the 
lines of the two companies. Michi- 
gan State Telephone Co. v. Michigan 
Railroad Commission, supra. (6) Un- 
der such a statute the duty imposed 
upon companies to connect their 
lines, or the right of the commission 
to compel such connection, is subject 
to the condition that a public neces- 
sity exists therefor, and where ade- 
quate provision for communication 
between the localities affected has al- 
ready been made, so that no public 
necessity for the connection exists, 
the commission is without authority 
to direct that it be made. Shafor v. 
Public Utilities Commission of Ohio, 
113. N.E. 809, 94 OhioSt. 230, L.R.A. 
1917E 10809; Consolidated Telephone 
Co. v. Public Service Commission, 73 
Pa.Super. 110. (7) The fact, however, 
that one of two local companies is 
already connected with a long-dis- 
tance system, and that its facilities 
are ample to take care of the long-dis- 
tance business of the locality, so that, 
as it claims, the patrons of the other 
local company will be. sufficiently 
served by making a connection be- 
tween the local companies’ lines, does 
not justify refusing to permit such 
other local company to connect its 
lines with such long-distance system, 
since it is not a desirable arrange- 
ment for the public welfare that one 
of two competing companies shall 
be subjected in its long-distance busi- 
ness to the management of its com- 
petitor. Northern Indiana & South- 
ern Michigan Telephone, Telegraph 
& Cable Co. v. People’s Mut. Tele- 
phone Co. of La Grange, 119 N.B. 212, 
187 Ind. 486. 


[f] Irreparable injury to company. 
—dAs used in a statute authorizing the 
commission to direct that the lines 
of two telephone companies be con- 
nected if the public interest requires 
it and such connection will not result 
in irreparable injury to such compa- 
nies, the term “injury’’ denotes sub- 
stantial financial loss, and the stat- 
ute does not contemplate that a con- 


nection shall be ordered where it 
would result in substantial loss to 
either of the companies affected 


thereby. Wisconsin Telephone Co. v. 
Railroad Commission of Wisconsin, 
156 N.W. 614,.162 Wis. 383, L.R.A. 
1916E 748. 


[¢] Loss to long-distance com- 
pany of local subscribers.—A com- 
pany doing a local and long-distance 
business cannot complain of an order 
to connect its lines with those of an- 
other local company on the ground 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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general grant of power to regulate and control tele- 
phone companies for the public good, to compel the 
interconnection of their lines.?8 In either case, the 
connection contemplated is a physical or mechanical 
union of lines to permit the transmission of messages 
or conversations,®® without destroying the separate 
property rights of the several companies*® or com- 
pelling business intercourse between competing com- 
panies to the detriment of either of them.‘ 


Proceedings to compel connection. Where the 
commission is authorized to require the intercon- 
nection of the lines of telephone companies, proceed- 
ings to obtain or enforce such a connection need not, 
unless otherwise provided by law, be initiated by 
one of the companies concerned, but the commission 
may act upon the complaint or application of any 
person haying an interest in the relief sought.*2 In 
proceedings by one company to obtain the right to 
connect its lines with those of another, the latter 
company is a necessary and indispensable party,*? 
and a failure to make it a party to the proceedings 
to determine whether the connection should be di- 
rected is not eured by making it a party to proceed- 
ings to enforce the order directing the making of 
the conncection.** It is within the discretion of the 
commission whether to permit a company to dismiss 
proceedings initiated by it to obtain the connection 
of its lines with those of another company, since the 
public, as well as the parties, has an interest in such 


that it will in consequence thereof 
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der such a constitutional or statutory 
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proceedings.*® Where a company is given by law 
the right to connect its lines with those of another 
company, the commission, in proceedings before it 
to enforce such right, has no discretion to grant or 
refuse the application,*® but is limited to regulat- 
ing the mode and terms of the connection.*7 Under 
a statute authorizing the commission to apportion 
the expense of making the connection, it may in a 
proper case compel one of the companies to bear 
the entire expense.*® Where, as is usual, the com- 
mission is given power to provide for the division of 
tolls and charges between connecting lines, the di- 
vision must be fair and equitable,*® but in making 
such division it has a large discretion, and may take 
into consideration all the circumstances and equi- 
ties;°° and a statute prohibiting discriminations as 
to charges for telephone service is inapplicable to 
a division of charges which results in furnishing 
switching service to patrons of a connecting line 
at lower rates than those charged to the company’s 
own patrons.*! 


Where lines are connected each company and its 
patrons are entitled only to the service which the 
connecting company has held itself out as offering 
to the public;°? but, conversely, each company must 
make available all its lines and facilities for the 
transmission of messages originating on the lines of 
the other company.°* Where there are connections 
at more than one place, the commission is without 


43. State v. Pacific Telephone & 


suffer the loss of those of its local 
subscribers who have theretofore sub- 
scribed to its service for the sake of 
its long-distance connections, where 
the commission has power to regulate 
the division of tolls and charges he- 
tween the two companies, since by 
such regulation the complaining com- 
pany may be given adequate protec- 
tion. Michigan State Telephone Co. 
v. Michigan Railroad Commission, 161 
N.W. 240, 193 Mich. 515. See Wis- 
econsin Telephone Co. v. Railroad 
Commission of Wisconsin, 156 N.W. 
614, 162 Wis. 383, L.R.A.1916H 748 
(applying the rule). 


{h] Subjecting third company to 
competition or inconvenience.—(1) 
The fact that permitting the connec- 
tion of a local company’s lines with 
a long-distance system will subject 
to competition another local company 
whose lines are already connected 
with such long-distance system is no 
reason for denying the right to make 
the connection. Northern Indiana & 
Southern Michigan Telephone, Tele- 
graph & Cable Co. v. People’s Mut. 
Telephone Co. of La Grange, 119 N.B. 
212, 187 Ind. 486. (2) Similarly, the 
right to make such connection will 
not be denied because of any antici- 
pated confusion or delay in service to 
such other company, growing out of 
the use of the long-distance lines by 
both local companies, the matter be- 
ing one merely of regulation. North- 
ern Indiana & Southern Michigan 
Telephone, Telegraph & Cable Co. Vv. 
People’s Mut. Telephone Co. of La 
Grange, supra. (3) It has been held, 
however, that the commission has no 
authority to make such regulations in 
the first instance, the matter being 
primarily one to be governed by op- 
erating rules of the several compa- 
nies affected. State v. Skagit River 
Telephone & Telegraph Co., 155 P. 144, 
89 Wash. 625 [mod reh 147 P. 885, 85 
Wash. 29]. 

[i] . é 
commission is without authority, un- 


provision, to make an order requiring 
a physical connection between tele- 
phone lines outside the state. Okla- 
homa-Arkansas Telephone Co. v. 
Southwestern Bell Telephone Co., 291 
P. 3, 143 Okl. 76. 


[i] Conditional order for connec- 
tion.—The commission is without au- 
thority to make an order for the con- 
nection of telephone lines conditional 
upon the performance of an act not 
within its jurisdiction to require. 
Oklahoma-Arkansas Telephone Co. v. 
Southwestern Bell Telephone Co., 291 
P. 3, 143.-Okl. 76: 


38. Pacific Telephone & Telegraph 
Co. v. Wright-Dickinson Hotel Co., 
214 F. 666; Gilman y. Somerset Farm- 
ers’ Co-op. Telephone Co., 151 A. 440, 
129 Me. 243; Blackledge v. Farmers’ 
Independent Telephone Co. of Red 
Cloud, 181 N.W. 709, 105 Neb. 713, 16 
A.L.R. 343. 


[a] Statute specifically authoriz- 
ing connections with trunk or toll 
lines does not preclude the exercise 
by the commission of the regulatory 
power to compel interconnections for 
the exchange of local business. 
Blackledge v. Farmers’ Independent 
Telephone Co. of Red Cloud, 181 N.W. 
705. 105 Neb. 713, 16 A.L.R. 342. 


39. Railroad Commission v. North- 
ern Kentucky Telephone Co., 33 S.W. 
(2d) 676, 236 Ky. 747; Pioneer Tele- 
phone & Telegraph Co. v. State, 186 P. 
934, 77 Okl. 216; Pioneer Telephone & 
Telegraph Co. v. State, 177 P. 580, 71 
Okl, 305. 


40. Railroad Commission v. North- 
ern Kentucky Telephone Co., 33 S.W. 
(2d) 676, 236 Ky. 747. 


41. Pioneer Telephone & _ Tele- 
graph Co. vy. State, 186 P. 934, 77 Okl. 
216; Pioneer Telephone & Telegraph 
Co. v. State, 177 P. 580, 71 Okl. 305. 


42. City of Milbank v. Dakota 


Lines outside the state.—The | Central Telephone Co., 159 N.W. 99, 


37 S.D. 504. 


ReeeiaEe Co., 258 P. 313, 144 Wash. 
200. 


44. State v. Pacific Telephone & 
Telegraph Co., supra. 


45. Commonwealth v. Staunton 
pie a ea hene Co., 114 S.E. 600, 134 
a. F 


46. Railroad Commission v. North- 
ern Kentucky Telephone Co., 33 S.W. 
(2d) 676, 236 Ky. 747. 


47. Railroad Commission y. North- 
ern Kentucky Telephone Co., supra. 


48. Southwest Branch of Rural 
Reciprocal Telephone Co. v. Dakota 
Central Telephone Co., 220 N.W. 475, 
SSIS: Di 12s 


[a]. Connection with rural line at 
city limits.—Where a rural telephone 
company has built several miles of 
lines up to the limits of a city, for 
the purpose of obtaining connection 
with the lines of the urban telephone 
company, it is not an abuse of the 
commission’s discretion to require the 
latter company to bear the whole ex- 
pense of meeting such rural lines at 
the city limits, under a statute au- 
thorizing the commission to apportion 
the expense. Southwest Branch of 
Rural Reciprocal Telephone Co. v. 
Dakota Central Telephone Co., 220 N. 
W. 475, 53 S.D. 121. 


49. Railroad Commission vy. North- 
ern Kentucky Telephone Co., 33 S.W. 
(2d) 676, 236 Ky. 747. 


59. Michigan State Telephone Co. 
v. Michigan Railroad Commission, 161 
N.W. 240, 198 Mich. 515. 


51. Southwest Branch of Rural 
Reciprocal Telephone Co. v. Dakota 
Central Telephone Co., 220 N.W. 475, 
53, 0.D. 1218 


52. Railroad Commission v. North- 
ern Kentucky Telephone Co., 33 S.W. 
(2d) 676, 236 Ky. 747. 


53. Railroad Commission v. North- 
ern Kentucky Telephone Co., supra. 
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power to require that messages be transferred from 
the one system to the other at any particular one of 
such places, but must permit each company, within 
reasonable limits, to use its own lines as it sees fit.°* 
Additional lines or wires between the respective sys- 
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ES RSA Em Cae ERS 
-[§§ 371-372 


tems of two connecting companies may be required 
by the commission to be installed, where necessary 
to provide the publie with adequate facilities, under 
the general power of the commission to regulate tel- 
ephone service and the facilities to be furnished.°° 


XV. DISTRICT TELEGRAPH AND MESSENGER BUSINESS*® 
[By Frank L. Morainson] 


[§ 372] A district telegraph business consists in 
Securing the attendance of messenger boys to car- 
ry telegraph messages,®°7 run miscellaneous er- 
rands,®* carry packages,®® and distribute posters,*° 
invoices,*! invitations,®*? and other matter.°* So, 
also, a messenger business has been said to consist 
of leasing, operating, erecting, and maintaining wires 
and fixtures for’ call boxes, telegraphs, and other 
things relating to, and useful in, the receiving and 
transmitting and delivery of messages.°* As the 
business is ordinarily conducted, messengers are sent 
out without any knowledge on the part of the com- 
pany as to the particular services for which they 
are wanted,®* and the charges are based on the time 
for which the messengers are employed, without 
reference to the character of the services rendered.*® 


54. Gilman v. Somerset Farmers’ 
Co-op. Telephone Co., 151 A. 440, 129 
Me. 243. 

55. McCardle v. Akron Telephone 
Co., 160 N.E. 48, 156 N.E. 469, 87 Ind. 
App. 59. 

Regulation of service and facilities 
to be furnished in general see supra 
§§ 98-100. 

56. District telegraph business as 
including alarm and watchman serv- 
ice see infra § 373. 

Messenger service in delivering tel- 
ephone messages see supra § 335. 


48 Misc. 370]. 


25 App.D.C. 


pransiiol. 


Co., 


69. 


57. Toledo v. Western Union Tele- 
graph Co., 107 F. 10, 46 C.C.A. 111, 52 
L.R.A. 730. Moa WES eehgt 

58. Toledo v. Western Union Tel- sbere te ike ep 
egraph Co., supra; American District 71. American Dist. 


American Dist. Tel. Co., 98 N.Y.S. 371, 
112 App.Div. 265 [rev 95 N.Y.S. 562, 


67. White i Postal Tel., etc., Co., 
364. 


Post Roads Act as not applying to 
district telegraph companies see su- 


68. Sanford v. American Dist. Tel. 
34 N.Y.S. 144, 13 Mise. 88 [rev 
on other grounds 27 N.Y.S. 142, 6 
Misc. 534, 31 Abb.N.Cas. 147]. 


White v. Postal Tel., etc., Co., 
25 App.D.C. 364; Gilman v. Postal 


Tel. Co., 95 N.Y.S. 564, 48 Misc. 372. 
White v. Postal Tel., etc., Co., 


As to the status and consequent liability of such 
companies there is a conflict of authority.°’ It has 
been held that they are common earriers and liable 
as such,°® except, in the absence of notice or spe- 
cial agreement, in regard to the transmission of 
money.*® But by the weight of, authority, while such 
companies resemble common carriers in their pub- 
lic character and duty to serve all,‘® they are not, 
strictly speaking, common carriers,’ nor liable as 
insurers.72. So it has been said that, while in case 
of a special agreement to perform a particular serv- 
ice, the company will be liable for a failure to per- 
form it,7? yet where a messenger is merely sum- 
moned in the ordinary manner, the company will 
not be liable for his acts unless it was negligent in 
the selection of the messenger.** 


place, and a boy is furnished for this 
purpose, the company will be liable 
if, through his negligence or incom- 
petency, the team is permitted to run 
away and is injured. American Dist. 
Tel:, Co.-v...Walker, -20,-A.' 1,72) Mat 
454, 20 Am.S.R. 479. 


74. Haskell v. Boston District 
Messenger Co., 76 N.E. 215, 190 Mass. 
189; 112, Am:S.R.~ 324752) 1. B.AUN:S. 
1091 (holding, in a case where a mes- 
senger was sent out to collect money 
and failed to return it, that in such 
case the messenger while in the gen- 
eral service of the company was for 
the time being the servant of the per- 
son employing him, and that, in the 
absence of any negligence on the part 
of the company in selecting a suitable 
and proper person for the perform- 


Tel. Co. v.|22ce of the ordinary duties of a mes- 


Telegraph Co. v. Walker, 20 A. 1, 72 
Md. 454, 20 Am.S.R. 479. 


59. Toledo v. Western Union Tele- 
graph Co., 107 F. 10, 46 C.C.A. 111, 
62 L.R.A. 730; American District Tel- 
egraph Co. v. Walker, 20 A. 1, 72 Md. 
454, 20 Am.S.R. 479. 


‘60. Toledo v. Western Union Tele- 
graph Co., 107 F. 10, 46 C.C.A. 111, 52 
L.R.A. 730. 


61. Toledo v. Western Union Tele- 
graph Co., supra. 

62. Toledo v. Western Union Tel- 
egraph Co., supra. 

63. Toledo v. Western Union Tele- 
graph Co., supra. 


64. Haskeli v. Boston District 
Messenger Co., 76 N.E. 215, 190 Mass. 


189, 112 Am.S.R. 324, 2 L.R.A.N-S, 
1091. 

65. Haskell v. Boston District 
Messenger Co., supra, 

66. Haskell v. Boston District 
Messenger Co., supra; Hirsch vy, 


Walker, 20 A. 1, 72 Md. 454, 20 Am. 


{S.R. 479; Murray v. Postal Telegraph 


& Cable Co., 96 N.E. 316, 210 Mass. 
188; Haskell v. Boston District Mes- 
senger Co., 76 N.E. 215, 190 Mass. 189, 
112 Am.S.R. 324, 2 L.R.A-N.S. 1091; 
Hirsch v. American Dist. Tel. Co., 
98 N.Y.S. 371, 112 App.Div. 265 [rev 
95 N.Y.S. 562, 48 Misc. 370]. 


72. Haskell v. Boston District 
Messenger Co., 76 N.E. 215, 190 Mass. 


189, 112. Am.S.R.. 324, 2 LOR A.N.S: 
1091, 
73. Sanford v. American Dist. 


Tel. Co., 34 N.Y.S. 144, 13 Misc. 88. 
See Hirsch v. American Dist. Tel. Co., 
98 N.Y.S. 371, 112 App.Div. 265 [rev 
95 N.Y.S. 562, 48 Misc. 370] (holding 
that the evidence did not justify a 
finding that such a contract was 
made). 


[a] Procuring messenger for par- 
ticular service.—Where a person ap- 
Plies at the office of a district tele- 
graph company for a boy competent 
to drive a team of horses to a certain 


senger, it was not liable for his acts); 
Hirsch v. American Dist. Tel. Co., 98 
N.Y.S. 371, 112 App.Div. 265 [rev 95 
N.Y.S. 562, 48 Mise. 370]. Contra 
Walton v. Western Union Telegraph 
Co., 189 IllApp. 606 (where a tele- 
graph company permitted its mes- 
senger boys to be sent out on call to 
persons for the delivery of packages, 
letters, and messages, upon compen- 
sation paid to it, the company must 
respond in damages to a reporter for 
a transcript of testimony lost through 
the carelessness or incompetency of 
one of its boys sent to perform the 
service). 


[a] Violation of instructions.—In 
one early case it was held that, re- 
gardless of whether a district tele- 
graph company is a common carrier 
or not, if a package is given to one 
of its messengers, with instructions 
not to deliver it except upon certain 
conditions, the company will be liable 
if it is delivered in violation of such 
instructions. Beiber v. Manhattan 
Dist. Tel., Co., 3 N.Y¥.S: 116, 4. N.Y-S; 
555, 15 Daly 62, 22 Abb.N.Cas. 121. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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XVI. BURGLAR AND FIRE ALARM SERVICE 


_ [§ 373] In some instances companies, when organ- 
ized therefor, have been held properly to give pro- 


[By Frank L. Morainson] 


ealls.78 


tective service, including electric burglar?® and fire™® 


alarm service, night watchman, signals,’7 and police 


XVII. INJURIES TO LINES OR OTHER PROPERTY’® 


[§ 374] A. Damages and Actions 
Where a telegraph or telephone line is lawfully main- 
tained, damages for a tortious injury thereto, or 


[By Sranutey A. Hackerr] 
Therefor. 


destruction thereof, may be recovered against the 


tort feasor in a civil action’® wherein the plead- 
ings,*! proof,®? and instructions’*® are sufficient or 
Of course, if plaintiff does 
not own or have a right to use the telephone poles 
and wires in question, he has no cause of action for 
Also, interference with 


not fatally defective. 


exclusion from their use.84 


75. Toledo v. Western Union Tel- 
egraph Co., 107 F. 10, 46 C.C.A. 111, 
52 L.R.A. 730; Holmes Electric Pro- 
tective System v. Williams, 127 N.E. 
315, 228 N.Y. 407. 


[a] Service is within scope of dis- 
trict telegraph business. Toledo v. 
Western Union Telegraph Co., 107 F. 
10, 46 C.C.A, 111, 52 L.R.A. 730. 


76. Toledo v. Western Union. Tele- 
graph Co., supra. 

[a] Service is within scope of dis- 
trict telegraph business. Toledo v. 
Western Union Telegraph Co., 107 F. 
10, 46 C.C.A. 111, 52 L.R.A. 730. 


77. Toledo v. Western Union Tel- 
egraph Co., supra. 


[a] Service is within scope of dis- 
trict telegraph business. 
Western Union Telegraph Co., 107 F. 
DO MAG aC OPAL TIT 528 ERAS 738.05 


[b] Contract (1) for the installa- 
tion of a night watchman’s alarm box 
by a telegraph company provides that 
the subscriber shall pay a yearly sum 
for the period of five years ‘and 
thereafter until one year’s notice 
shall have been given in writing by 
either party of a desire to terminate” 
binds the parties for the period of 
five years and for an indefinite exten- 
sion thereof until one year’s notice of 
an intention to terminate is given by 
either party. Philadelphia Local Tel- 


egraph Co. v, William H. Hoskins Co.,- 


62 Pa.Super. 407. (2) If the installa- 
tion lessee three months before the 
contract expires, notifies the tele- 
graph company of his desire to termi- 
nate the contract when it expires on 
the date it expires, the telegraph com- 
pany may hold the lessee liable for 
one whole year from the date of the 
notice. Philadelphia Local Telegraph 
Co. v. William H. Hoskins Co., 62. Pa. 
Super. 407. 


78. Toledo v. Western Union Tele- 
graph Co., supra. 

[a] Service is within scope of dis- 
trict telegraph business. Toledo v. 
Western Union Telegraph Co., 107 F. 
10, 46 C.C.A. 111, 52 L.R.A. 730. 

79. Crimes against property see 
supra § 146. 

Expense of removing wires or poles 
to permit moving of building see Mu- 
nicipal Corporations § 3892. 

80. Ill.—Dickson v. Kewanee Elec- 
tric Light, etc., Co., 53 Ill.App. 379. 


Ind.— Williams v. Citizens’ R. Co., 


Toledo v. 


29 N.E. 408, 130 Ind. 71, 30 Am.S.R. 
201, 15 L.R.A. 64. See Citizens’ Tel- 
ephone Co. v. Ft. Wayne & S. Ry. Co., 
100 N.E. 309, 53 Ind.App. 230, Ann. 
Cas.1916A 132 (discussing the point). 


Md.—Townsend v. Epstein, 49 A. 
629, 93 Md.. 587, 86 Am.S.R. 441, 52 
L.R.A. 409. 


Mass.—Day v. Green, 4 Cush. 433. 


N.H.—Graves v. Shattuck, 35 N.H. 
257, 69 Am.D. 536. 


N.J.—New York, etc., Tel. Co. v. 
Dexheimer, 14 N.J.L.J. 295; Millville 
Traction Co. v. Goodwin, 32 A. 263, 53 
N.J.Eq. 448. 


N.Y.—Frontier Telephone Co. v. 
Hepp, 121 N.Y.S. 460, 66 Misc. 265. 


N.D.—Northwestern Tel. Exch. Co. 
v. Anderson, 98 N.W. 706, 12 N.D. 
585, 102 Am.S.R. 580, 65 L.R.A. 771. 


Pa.—Pennsylvania Tel. Co. v. Var- 
nau, 15 A. 624. 


81. See cases infra this note. 


[a] Erroneous averments as to ex- 
act locus in quo will not defeat re- 
covery, when liability is otherwise 
charged. Cumberland Telephone & 
Telegraph Co. v. Hercules Co., 3 La. 
App. 752. 


[b] Petition held not so defective 
as not to warrant any judement.— 
Eastern Kentucky Home Telephone 
Co. v. Dempster Const. Co., 290 S.W. 
684, 217 Ky. 762. 


[e] Defects in pleadings held cur- 
ed by the evidence and judgment after 
trial on the merits without objection. 
Eastern Kentucky Home Telephone 
Co. v. Dempster Const. Co., 290 S.W. 
684, 217 Ky. 762. 


[d] Statement of claim held in- 
sufficient because of its failure to aver 
plaintiff’s right and authority to oc- 
cupy 2n underground conduit belong- 
ing toa city. Postal Tel. Cable Co. v. 
Ryan, 17 Pa.Dist. 1049. 


{e] Paragraphs demurred to held 
not to state cause of action.—Citizens’ 
Telephone Co. v. Ft. Wayne & S. Ry. 
Co., 100 N.E. 309, 538 Ind.App. 230, 
Ann.Cas.1916A 132. 

82. See cases infra this note. 

[a] Allegations of damages must 
be proved although not traversed. 
Eastern Kentucky Home Telephone 
Co. v. Dempster Const. Co., 290 S.W. 
684, 217 Ky. 762. 


[b] Presumption.—In an action 


State or state contractor. 
to a telephone company for damage necessarily done 
without negligence in grading a state highway.%¢ 
Also, a person doing the grading under eontract with 
the state highway commission is not liable in the 
absence of negligence.®? 


an alleged statutory right to place wires across a 
street does not give rise to a cause of action where 
plaintiff does not have the right claimed.®® 


The state is not lable 


by the owner of a telephone line for 
damages from defendant’s electric 
wires coming in contact with it, it 
will be presumed that each party was 
maintaining its wires in the street in 
the exercise of a franchise. Weleet- 
ka. Light & Water Co. v. Northrop, 
140 P. 1140, 42 Okl. 561. 


[ec] Evidence held admissible in- 
cludes evidence: (1) Relating to an 
issue tendered in the petition and ger- 
mane to the right, if any, of plaintiff 
to recover. Harris v. Decker, (Mo. 
App.) 190 S.W. 969. (2) Tending: to. 
show want of negligence. Dakota 
Cent. Telephone Co. v. Shipman Const. 
Co., 207 N.W. 72, 49 S.D. 251. (3) 
Bearing on damages. Fisher  v. 
Carey, 119 N.E. 376, 67 Ind.App. 438. 


[d] Prima facie case.—“‘The plac- 
ing and maintaining of electric light 
wires above and in such close proxim- 
ity to telephone wires that the for- 
mer, when charged with electric cur- 
rent, sag and come in contact with 
the latter is sufficient to justify an 
inference of negligence and make a 
prima facie case of right to recover 
for injuries upon that ground.” We- 
leetka Light & Water Co. v. North- 
rop, 140 P. 1140, 42 Okl. 561, 562. 


[e] Evidence held to show that 
plaintiff had no legal right to main- 
tain the telephone line on the county 
highway. Eastern Kentucky Home 
Telephone Co. v. Dempster Const. Co., 
290 S.W. 684, 217 Ky. 762. 


83. See cases infra this note. 


[a] Instructions upheld.—Louis- 
ville & N. R. Co. v. Gillespie, 177 8S. 
W. 451, 165 Ky. 575. 


[b] Instructions held erroneous.— 
Mutual Telephone Co. v. Hawaiian 
Contracting Co., 31 Hawaii 296. 


[ec] Requested instructions held 
improperly refused.—Mutual Tele- 
phone Co. v. Hawaiian Contracting 
Co., 31 Hawaii 296. 


84. Miller v. Bandera Independent 
Telephone Co., (Tex.Civ.App.) 216 S. 


85. National Telephone Co. v. St. 
Peter Port, Guernsey (Constables), 
[1900] A.C. 317. 


86. Dakota Cent. Telephone Co. v. 
Super Const. Co., 207 N.W, 72, 49 


87. Dakota Cent. Telephone Co. v. 
Shipman Const. Co., supra. 


800 [62 C.J.] 


Statutory liability. An English statute providing 
that a person who destroys or injures any telegraph- 
ie line of the postmaster-general shall be liable to 
pay to the postmaster-general such expenses as he 
may incur in making good the destruction or in- 
jury*® may apply where a member of the public, 
when using a highway without negligence, injures 
a telegraph post;8® but it does not apply where the 
damage is occasioned by the negligence of the post- 
master-gencral or of some one for whose negligence 
he is answerable.®° 


Measure of damages may be the reasonable cost 
of repairing or replacing the line and reasonable 
compensation for the loss of its use while it is being 
repaired or replaced with reasonable diligence ;°* 
but where it is impracticable to rebuild a destroyed 
line, the measure of damages is the reasonable mar- 
ket value of the line at the time of its destruction ;°? 
and where the old line was in very bad condition, 
plaintiff is not entitled to recover the amount ex- 
pended in rebuilding.®* 


[§ 375] B. Injunction.°* The owner of a tele- 
graph or telephone line may be entitled to injune- 
tive relief against an unauthorized interference with, 
use of, or injury to, the poles, wires, or property by 


68. Telegraph Act (1878) § 8. 


89. Postmaster-General v. Beck 99. 


TELEGRAPHS AND TELEPHONES 


railroad see Electricity § 18. 


[$§ 374-875 


an individual,®* a municipal corporation,®® a railroad 
company,®? a street railroad company,®® an electric 
company,®® or another telegraph or telephone com- 
pany. In a proper case a telegraph or telephone 
company may have relief by injunction against in- 
jury to, or interference with, its lines by induction 
or conduction of electricity from the lines of an- 
other company not having a prior or otherwise su- 
perior right in the streets;? but if the latter com- 
pany cannot guard against the interference except 
at great expense, and the telegraph or telephone com- 
pany can do so by the adoption of a safe and com- 
paratively inexpensive device, an injunction will not 
be granted,? although the telegraph or telephone com- 
pany may recover the cost of procuring and install- 
ing such device. A telegraph company is not enti- 
tled to an injunction against a change of the grade 
of a road by a township or county which would in- 
terfere temporarily with the maintenance of its poles 
in the locus in quo.® The pleadings® and evidence’. 
must, of course, be sufficient to authorize the grant- 
ing of an injunction. 


Temporary injunction will not be granted where 
its effect would be to secure to plaintiff the entire 
relief sought by the bill and practically dispose of 
the whole case before trial.® 


surmised by the court on demurrer. 
Tri-County Mut. Telephone Co. v. 


and Pollitzer, [1924] 2 K.B. 308. 


90. Postmaster-General v. Liver- 
pool Corp., [1923] A.C. 587. 


91. Louisville & N. R. Co. v. Gil- 
lespie, 177 S.W. 451, 165 Ky. 575; 
Weleetka Light & Water Co. v. North- 
rop, 140 P. 1140, 42 Okl. 561. 


92. Louisville & N. R. Co. v. Gil- 
lespie, 177 S.W. 451, 165 Ky. 575. 


93. Bastern Kentucky Home Tele- 
phone Co. v. Dempster Const. Co., 
290 S.W. 684, 217 Ky. 762. 


94. Injunctions to protect proper- 
ty rights generally see Injunctions §§ 
141-208. 


95. Fisher v. Carey, 119 N.E. 376, 
67 Ind.App. 376; Kibbie Tel. Co. v. 
Landphére, 115 N.W. 244, 151 Mich. 
309, 16 L.R.A.N.S. 689; Newark Tel. 
Co. v. Swartz, 34 OhioCir.Ct. 582, 15 
OhioCir.Ct.N.S. 529; Johnston & Cro- 
ton Telephone Co. v. Hughes, 33 Ohio 
Cir.Ct. 406. 


96. Southern Bell Tel., etc., Co. v. 
Mobile, 162 KF. 523; Morristown v. 
ast Tennessee Tel. Co., 115 F. 804, 53 
°C.C.A. 132; Rock Island vy. Central 
Union Tel. Co., 132 Ill.App. 248; Cin- 
ecinnati & Suburban Bell Telephone 
Co. v. City of Cincinnati, 173 N.&. 
45, 36 OhioApp. 251 [aff 174 N.B. 586, 
123 OhioSt. 174]; Missouri River Tel. 
oh v. Mitchell, 116 N.W. 67, 22 S.D. 


97. Western Union Tel. Co. v. 
Pennsylvania Co., 129 F. 849, 64 C.C. 
A. 285, 68 L.R.A. 968 [rev 125 F. 67]; 
Western Union Telegraph Co, v. Lou- 
oe & N. R. Co., 81 So. 44, 202 Ala, 


$8. Birmingham Traction Co, v. 
Southern Bell Tel., etc., Co., 24 So. 
731, 119 Ala. 144; Cincinfnati & Sub- 
urban Bell Telephone Co. v. City of 
Cincinnati, 173 N.E. 45, 86 OhioApp. 
251 [aff 174 N.E. 586, 123 OhioSt. 174]. 


Denial of relief against incidental 
interference by operation of street 


Tri-County Mut. Telephone Co. 
v. Bridgewater Blectric Power Co., 
167 N.W. 501, 40 S.D. 410. 


1. In re Cumberland Tel., etc., Co., 
40 So. 590, 116 La. 125; Northwestern 
Tel. Exch. Co. v. Twin City Tel. Co., 
95 N.W. 460, 89 Minn. 495. 


2. U.S.—Cumberland Tel. etc., Co. 
v. United Electric R. Co., 42 F. 273, 12 
L.R.A. 544, 


Mo.—Western Union Tel. Co, v. 
Guernsey, etc., Electric Light Co., 46 
Mo.App. 120: 


Neb.—Nebraska Tel. Co. v. York 
Gas, ete., Light Co., 43 N.W. 126, 27 
Neb. 284. 


Ohio.—Western Union Tel. Co. v. 
Champion Electric Light Co., 9 Ohio 
Dec. (Reprint) 540, 14 Cine.L. Bul. 327. 


Pa.—Central Pennsylvania Tel., 
etc., Co. v. Wilkesbarre, etc., R. Co., 
Ti Pato, 44075 


Vt.—Rutland Electric Light Co. v. 
Marble City Electric Light Co., 26 A. 
635, 65 Vt. 377, 36 Am.S.R. 868, 20 
L.R.A. 821, 


Ont.—Bell Tel. Co. v. Belleville 
Electric Light Co., 12 Ont. 571. 


Injunction against placing wires in 
close proximity see Electricity § 18 
note 47 [a]. 


3. Cumberland Tel., ete, Co. v. 
United Electric R. Co., 42 F. 2738, 12 
L.R.A. 544; Hudson River Tel. Co. v. 
Watervliet Turnpike, ete., Co., 32 N.E. 
148, 185 N.Y. 398, 31 Am.S.R. 838, 17 
L.R.A. 674. 


4 Cumberland Tel., ete, Co. v. 
United Electric R. Co., 29 S.W. 104, 
93 Tenn. 492, 27 L.R.A. 236. 


5. Postal Telegraph Cable Co. of 
New Jersey v. Delaware, L. & W. R. 
Co., 104 A, 141, 89 N.J.Eq. 99 [aff 106 
A. 892, 90 N.J.Eq. 2731. 


6. See cases infra this note. 


[a] Claim not inforable from alle- 
gations of the complaint will not be 


For later cases, developments and changes in the law see Annotations, same title and section nu 


Bridgewater HBlectric Power Co., 167 
N.W. 501, 40 S.D. 410. 


[b] Allegation of authority of cor- 
porate officer.—The petition of a tel- 
ephone company to enjoin interfer- 
ence by a city with erection of poles, 
the city council having denied its 
application for a permit, need not al- 
lege that the authority of its presi- 
dent and manager, who presented its 
application, was shown to the coun- 
cil, or possessed by him, such author- 
ity being presumed in the absence of 
a plea raising the issue. City of 
Brownwood v. Brown Telegraph & 
Telephone Co., (Tex.Civ.App.) 152 S. 
iia? {aff 157 S.W. 1163, 106 Tex. 


[c] Complaint held not to state 
cause of action.—Postal Telegraph & 
Cable Co. of Indiana v. Chicago, L. S. 
& Ss Bo Ry.; Co: 9T NE. 205° 429 Ines 
App. 697 (complaint not alleging neg- 
ligence, unskillfulness, or malice on 
the part of defendant). 


[d] Complaint held sufficient.— 
Fisher v. Carey, 119 N.E. 376, 67 Ind. 
App. 438. 


Ce] Answer must be responsive.— 
American Tel. etc, Co. v. Morgan 
County Tel. Co., 36 So. 178, 138 Ala. 
597, 100 Am.S.R. 58. 


[f] Demurrer to paragraph of an- 
swer held properly overruled.—New 
Long Distance Telephone Co. v. 
White, 90 N.E. 1038, 45 Ind.App. 382. 


7. Chicago Tel. Co. v. Northwest- 
ern Tel. Co., 65 N.E. 329, 199 Tl. 324; 
Heck v. Greenwood Tel. Co., 73 N.E. 
960, 35 Ind.App. 244; Western Union 
Tel. Co. v. Champion Electric Light 
Co., 9 OhioDec, (Reprint) 540, 14 Cine. 
L.Bul. 327. 


8. Mackay Telegraph & Cable Co. 
v. City of Texarkana, Ark., 199 F. 347. 


[a] This is especially trne where 
the facts on which the application is 
based are controverted. Mackay Tel- 
egraph & Cable Co. v. City of Texar- 
kana, Ark., 199 F. 347. 


mber, 
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XVIII. LIABILITY OF TELEGRAPH AND TELEPHONE COMPANIES FOR 
TORTIOUS ACTS OF EMPLOYEES 


[By Stantey A. Hackerr] 


[§ 376] A telegraph or telephone company may 
be liable for an assault or other tort committed by 
its agent or employee on a customer, patron, or an- 


other employee;® but it is not liable for an act or 


statement of an agent or employee which is entirely 


without the scope of his agency or employment.?° 


XIX. WIRE TAPPING, AND OPENING MESSAGES ADDRESSED TO ANOTHER"! 


[By Frank L. Moreinson] 


{§ 377] Under the general rule? that an unwar- 
ranted invasion of the right of privacy will sus- 
tain an action in tort, a person who taps the tele- 
phone wire used by another is liable to such other 
person in an action in tort.1* In a jurisdiction in 
which statutes authorize recovery of treble damages 
from one who willfully and unlawfully opens a 


sealed teleyram addressed to another,1* one who thus 
opens a telegraph message addressed to another in 
order to obtain information permitting him to ex- 
change land with the addressee and resell to the 
sender of the telegram must pay the difference be- 
tween the value of the land given the addressee and 
that of the land received.t® 


XX. WIRELESS TELEGRAPHS AND TELEPHONES; RADIO BROADCASTING! 


[By Frank L. Morcinson] 


[§ 378] A. Wireless Telegraphs and Telephones. 
A contract by a wireless company to install wireless 
equipment and maintain operators therefor is not 
within the provisions of a statute requiring wire- 
less companies to print and file a schedule of rates 
for transmission of messages,?* nor, in any ease, is 
such contract made illegal by the statutory provi- 
sion.18 Where a contract for the hiring of a wire- 
less outfit contains a provision that the renter shall 
pay the reasonable value of any instruments or parts 
lost or destroyed, not exceeding a specified value for 
total loss or destruction, and a specified sum for un- 
authorized removal or detention, until the renter’s 
lack of liability therefor shall be satisfactorily prov- 


ed, sale of the vessel on which the apparatus was 
installed is not within the clause of the contract.1® 
Where the contract of hiring provides that the rent- 
er shall insure the apparatus, the measure of dam- 
ages for his failure to do so is the amount of premi- 
ums for such insurance where the owner had knowl- 
edge of such failure,?° and, in the absence of such 
knowledge of the owner, the measure of damages is 
the amount of the loss sustained, not in excess of the 
amount of the insurance required by the contract.?2 

[§ 379] B. Radio Broadcasting??—1. In General. 
All radio broadcasting privileges are held subject to 
the reasonable regulatory power of the United 


9. Dunn v. Western Union Tel. Co., 
59 S.E. 189, 2 Ga.App. 845; Galehouse 
v. Minneapolis, St. P. & S. S. M. Ry. 
059135 N.W- 189, 22 N.D..615, 47 
L.R.A.N.S. 965; Buchanan v. Western 
Union Telegraph Co., 106 S.BE. 159, 115 
S.c. 433, 18 A.L.R. 1414; Southwest- 
ern Telegraph & Telephone Co. v. 
Long, (Tex.Civ.App.) 183 S.W. 421. 


[a] Punitive damages.—A _  tele- 
phone company is not liable in puni- 
tive damages for trespass commit- 
ted by its division superintendent 
through mistake when acting in good 
faith. Memphis Telephone Co. v. 
Cumberland Telephone & Telegraph 
Co., 231 F. 835, 146 C.C.A. 31. 


Forwarding, by one operator to an- 
other, of libelous message as publi- 
cation by company see Libel and Slan- 
der § 183. s 


Liability of master for injuries to 
third persons generally see Master 
and Servant §§ 1446-1603. 


10. Clark v. Chesapeake & Poto- 
mac Tel. Co., 42 App.D.C. 444; Mur- 
ray v. Southern Bell Telephone & Tel- 
egraph Co., 88 S.B. 31, 103 S.C. 427. 


[a] Whether agent acted within 
scope of authority is question for ju- 
ry.—Matheson v. American Telephone 
& Telegraph Co., 135 S.E. 306, 137 S. 
CG. 22% 


[b] Shooting boy carrying away 
property.—It has been held that the 
act of a telephone companys fore- 
man in shooting at a boy carrying 
away junked cables, with an intent to 
arrest him, is within the scope of his 


‘e 


employment. La Bella v. Southwest- 
ern Bell Telephone Co., (Mo.App.) 
24 S.W.(2d) 1072. 


11. Wire tapping as criminal of- 
fense see supra § 147. 


12. See Right of Privacy § 13. 


13. Rhodes v. Graham, 87 S.W. 
(2d) 46, 238 Ky. 225. 


14. See statutory provisions, 


15. Deighton v. Hover, 107 P. 853, 
58 Wash? 12-187, Am-SiR.- 1035,-021 
Ann.Cas. 860. 


[a] Evidence held sufficient to sus- 
tain finding that defendant had open- 
ed the telegram and learned its con- 
tents. Deighton v. Hover, 107 P. 853, 
58 Wash. 12, 137 Am.S.R. 1035, 21 
Ann.Cas. 860. 


16. Use of: 

Neutral territory by belligerents for 
purposes of wireless telegraphy see 
War [40 Cyc 329]. 

Wireless operator as seaman see Sea- 
men § 2 

Wireless telegraph as interstate com- 
merce see Commerce § 35. 


17. Marconi Wireless Telegraph 
Co. of America v. Northern Pacific S. 
S. Co., 173 P. 1038, 36 Cal.App. 653. 


18. Marconi Wireless Telegraph 
Co. of America v. Northern Pacific 
S. S. Co., supra. 


19. Massie Wireless Telegraph Co. 
v. Enterprise Transp. Co., 175 F. 6, 
99 C.C.A. 146. 


States?? with public convenience,?* interest,?> and 


20. Marconi Wireless Telegraph 
Co. of America v. Universal Transp. 
Co., 185 N.Y.S. 65, 194 App.Div. 272 
[aff 135 N.B. 926, 233 N.Y. 581]. 


21. Marconi Wireless Telegraph 
Co. of America v. Universal Transp. 
Co., supra. 


22. Cross references: 


Delegation of regulatory power to 
federal radio commission see Com- 
merce § 103. 


Power and duty of municipality to 
construct and maintain radio broad- 
casting station see Municipal Cor- 
porations § 2317. 

Radio as subject of public regulation 
generally see supra § 96 , 

Radio broadcasting privileges as sub- 
ject of interstate commerce regu- 
lation see Commerce § 35. 


“Radio receiver’ defined see Radio 
51 C.J. p 367 text and note 50. 


23. See Commerce § 385. 


24. Chicago Federation of Labor 
v. Federal Radio Commission, 41 F. 
(2d) 422, 59. App.D.C.. 333; — Great 
Lakes Broadcasting Co. v. Federal 
Radio Commission, 37 F.(2d) 993, 59 
App.D.C. 197 [cert dism 50 S.Ct. 467, 
281 U.S. 706, 74 L.Ed. 1129]; City of 
New York v. Federal Radio Commis- 
sion, 36 F.(2d) 115, 59 App.D.C. 129 
[eert den 50 S.Ct. 246, 281 U.S. 729, 
74 L.Ed. 1146]; U. S. v. American 
Bond & Mortgage Co., 31 F.(2d) 448. 


25. U. S. v. American Bond & 
Mortgage Co., 31 F.(2d) 448; KFKB 
Broadcasting Ass’n v. Federal Radio 
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necessity2* as the paramount consideration. The 
power delegated to the regulatory body includes pow- 
er to limit the operation of stations when required 
by public interest.27 A regulation that no person 
shall manufacture, sell, rent, or otherwise dispose 
of equipment for use as or in broadeast receivers 
until he has secured a dealer’s license is not within 
the power of the regulating body.”* 


[§ 380] 2. Permit for Construction. In view of 
the statutory provision that no license for operation 
of a radio station shall issue unless a permit for the 
construction has been granted on specified written 
application and that the permit shall be automatical- 
ly forfeited for failure to complete the construction 
within the specified time unless such failure is due 
to uncontrollable causes,?® a reasonable extension of 
the time for construction may be allowed when the 
failure to complete the work on time is due to uncon- 
trollable causes.2° So, also, under a statutory pro- 
vision that upon completion of the construction of 
a radio station under a permit, when it is shown that 
all terms and obligations in the application and per- 
mit have been met and that no new cause has arisen 
since the granting of the permit as making opera- 
tion of the station against public interest, a license 
shall be issued,?? the fact that another broadcasting 
station exists, known to the regulating body when 
granting the permit for construction, does not pre- 
vent granting the extension of time for construc- 
tion.*? 


[§ 381] 3. Station License—a. In General. The 
statutory power of the regulatory body to make 
orders relative to radio station licenses** is subject 


Commission, 47 F.(2d) 670, 60 App. [a] 
D.C. 79; Chicago Federation of La- 


Formerly (1) under Act Aug. 
13, 1912, § 1 (Comp. St. § 10100), giv- 


[§§ 379-382 


to the rule that administrative orders, quasi judicial 


‘in character, are void if a hearing was denied, if 


that granted was inadequate or manifestly unfair, 
if the finding is contrary to the indisputable char- 
acter of the evidence, or if the facts found do not, 
as a matter of law, support the order made.** Is- 
suance of licenses under such statutory authority 
is not invalid as an improper delegation of inalien- 
able regulatory power of congress.*> A statutory 
requirement that applicant for a station license shall 
waive any claim to use of particular frequency or 
of the ether is not invalid as an interference with 
vested rights acquired by previous use.*° 


[§ 382] b. Modification or Change. By express 


statutory prohibition, no modification or change in 


the license can be made unless in the promotion of 
public convenience or interest, or as answering pub- 
lic necessity.?7 So it is said that it is in the interest 
of public and common justice to the owner of the 
station that the status of the station shall not be 
injuriously affected when constructed and maintained 
in good faith, in the absence of a compelling reason 
for the change.?® A statutory requirement of equal- 
ization of broadcasting facilities in the broadeasting 


zones will not justify unnecessary injury to estab- 
lished stations rendering valuable service in natural 


service areas.2® Where the statutory requirement of 
notice and hearing is not complied with, orders of 
the regulatory body as to changes or modifications 
in station licenses are void.4®. Applicants for mod- 
ification of licenses may properly be required to 
designate in the application, a single frequency de- 
sired.41 In determining whether or not a change 


quate substitution therefor is proper. 
Chicago Federation of Labor v. Fed- 


bor v. Federal Radio Commission, 41 
F.(2d) 422, 59 App.D.C. 333; Great 
Lakes Broadcasting Co. v. Federal 
Radio Commission, 37 F.(2d) 993, 59 
App.D.C. 197 [cert den 50 S.Ct. 467, 
281 U.S. 706, 74 L.Ed. 1129]; City of 
New York v. Federal Radio Commis- 
sion, 36 F.(2d) 115, 59 App.D.C. 129 
[cert den 50 S.Ct. 246, 281 U.S. 729, 
74 L.Ed. 1146]. 


26. U. S. v. American Bond & 
Mortgage Co., 31 F.(2d) 448; Chicago 
Federation of Labor v. Federal Radio 
Commission, 41 F.(2d) 422, 59 App. 
D.C. 333; Great Lakes Broadcasting 
Co. v. Federal Radio Commission, 37 
F.(2d) 993, 59 App.D.C. 197 [cert den 
50 S.Ct. 467, 281 U.S. 706, 74 L.Ed. 
1129]; City of New York v. Federal 
Radio Commission, 36 F.(2d) 115, 59 
App.D.C. 129 [cert den 50 S.Ct. 246, 
281 U.S. 729, 74 L.Ed. 1146]. 

27. City of New York v. Federal 
Radio Commission, 36 F.(2d) 115, 59 
App.D.C, 129 [cert den 50 S.Ct. 246, 
281 U.S. 729, 74 L.Ed. 1146]. 


28. Carbines v. Powell, [1925] 36 
Austr.C.L.R. 88. 


29. See statutory provisions. 


30. Richmond Development Corpo- 
ration v. Federal Radio Commission, 
35 F.(2d) 8838, 59 App.D.C. 113. 

31. See statutory provisions.. 


32. Richmond Development Corpo- 
ration v. Federal Radio Commission, 
supra. 

33. See statutory provisions. 


84. White v. Federal Radio Com- 
mission, 29 F.(2d) 113. 


ing’ power to the secretary of com- 
merce to issue a license subject to 
regulations, the statute regulating’ 
radio communication must control, if 
conflicting with a license for operat- 
ing a radio station. U. S. v. Zenith 
Radio Corporation, 12 F.(2d) 614. (2) 
The secretary of commerce was not 
given 
granting of station licenses comply- 
ing with the regulations. Hoover v. 
Intercity Radio Co., 286 F. 1003, 52 
App.D.C. 339 [error dism 45 S.Ct. 10, 
266 U.S. 636, 69 L.Ed. 481]. 


[b] Order prohibiting license of 
portable broadcasting stations after 
a designated date is valid. Carrell v. 
Federal Radio Commission, 36 F.(2d) 
17, 59° App. D-Gyaled. 


35. U.S!) y. 
Mortgage Co., 31 F.(2d) 448. 

86. White v. Federal Radio Com- 
mission, 29 F.(2d) 113. 

37. See statutory provisions. 

38. Journal Co. v. Federal Radio 


EN eos nope 48 F.(2d) 461, 60 App.D. 


[a]  Grounds.—(1) Successful ap- 
plicants having become insolvent or 
bankrupt pending unsuccessful ap- 


‘plicants’ appeals, Radio Commission 


was authorized, by modification of 
stay orders, to reallocate permits for 
construction permits. Intercity Ra- 
dio Telegraph Co. v.. Federal Ra- 
dio Commission, 46 F.(2d) 602, 60 
App.D.C. 21. (2) Refusal of applica- 
tion for modification of broadcasting 
license on the ground modification 
would deprive two stations of their 
frequencies without cause and ade- 


discretionary power as_ to. 


American Bond &}: 


eral Radio Commission, 41 F.(2d) 422, 
59. App.D.C.4.333% \ 


[b] Rule applied.—(1) Except for 
compelling reasons, no broadcasting 
station operated in good faith should 
be subjected to frequency (Journal 
Co. v. Federal Radio Commission, 48 
F.(2d) 461, 60 App.D.C. 92), (2) or 
power changes (Journal Co. v. Feder- 
al Radio Commission, supra; Havens 
& Martin v. Federal Radio Commis- 
sion, 45 F.(2d) 295, 59 App.D.C. 393), 
(3) or to a reduction of normal and 
established service areas (Journal Co. 
v. Federal Radio Commission, supra). 


39. Reading Broadcasting Co. v. 
Federal Radio Commission, 48 F.(2d) 
458, 60 App.D.C. 89. 


40. Journal Co. v. Federal Radio 
Commission, 48 F.(2d) 461, 60 App. 
D.C. 92; Courier-Journal Co. v. Fed- 
eral Radio Commission, 46 F.(2d) 614, 
60 App.D.C. 33; Saltzman yv. Strom- 
berg-Carlson Telephone Mfg. Co., 46 
F.(2d) 612, 60 App.D.C. 31. 


41. Chicago Federation of Labor 
v. Federal Radio Commission, 41 F. 
(2d) 422, 59 App.D.C. 333. 


[a] Reason for rule.—‘“It is nec- 
essary that when a broadcasting sta- 
tion applies for the assignment of 
some other frequency to take the 
place of that already allotted to it, 
the station shall first determine what 
frequency it desires to apply for, and 
shall specify it in its application, in 
order that the Commission may be 
advised of the exact force and effect 
of the application. The number of 
available broadcasting frequencies is 
limited, and they are so interrelated 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[eee <P rioet 


§§ 382-385] 


or modification should be ordered, it is immaterial 
that one station was first in operation and first ac- 
quired the particular broadeasting channel.*2 


[§ 383] c. Renewal. It is provided by statute 
that in order to permit a renewal of a station or 
broadcasting license there must be a finding of pub- 
lic interest, convenience, or necessity,‘* which re- 
quirement is construed to mean that the broadeast- 
ing must be of public character and not a mere ad- 
junet of a particular business.44 The regulatory 
body authorized to grant the renewal license must 
consider the character and quality of the service 
to be rendered,*® and, where it appears that future 
conduct will not greatly differ from past conduct, 
such past conduct is to be considered.*® Applicant 
is entitled to notice and hearing,‘* but his appear- 
ance at the hearing and participation therein estops 
him from complaining of lack of notice.*8 He has 
the burden of showing himself entitled to the renew- 
al,*® and that granting the application will be for 
public interest, convenience, or necessity.®° Strict 
legal rules of evidence need not be followed by the 
regulatory body in hearing the application for a 
renewal of the license. Refusal of the applica- 
tion for a renewal, on the ground that public inter- 
est, convenience, or necessity would not be served, 
does not constitute censorship within the meaning 
of a statutory prohibition of censorship on radio 


that none can be considered wholly 55. 
without reference to others.” Chica- 56 
go Federation of Labor v. Federal = 
Radio Commission, 41 F.(2d) 422, 423, 
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‘communications and signals.5? 


[§ 384] d. Assignment. The general rule that 
unless a transfer is permitted by the license statute 
a license is regarded as a special privilege which 


cannot be assigned or transferred without the eon- 


See statutory provisions. 


Universal Service Wireless v. 
Federal Radio Commission, 41 F.(2d) 


sent of the licensing authorities®* prior to the change 
in the applicable statute was applied so as to pre- 
vent an assignment of a station license without the 
consent of the licensing authorities.54 


' [§ 385] 4. Appeal. The right of appeal from or- 
ders of the regulatory body is governed by stat- 
ute;°> and a ground not specified by the statute 
cannot be relied on, even to the extent of doing 
equity,°* nor, in considering an appeal from an order 
refusing renewal of a station license, can the ques- 
tion of modification of the license be considered.5* 
The order cannot be otherwise attacked, unless the 
statutory remedy of appeal is first exhausted.°8 The 
question presented on the appeal is whether the de- 
cision of the regulatory body is against the weight 
of evidence.®® The order or finding is presumed to 
be correct,®° and applicant has the burden of show- 
ing that the order is against the weight of evidence® 
and that public interest, convenience, and necessity 
will be served by granting his application.*? Hence, 
findings of the regulatory body supported by compe- 
tent evidence should be sustained on appeal,®? but 


undisclosed to applicant for renewal 
of a broadcasting license was held 
insufficient to make a prima facie case 
requiring applicant to show cause. 


59 App.D.C. 333. 


42. Great Lakes Broadcasting Co. 
v. Federal Radio Commission, 37 F. 
(2d) 9938, 59 App.D.C. 197 [cert dism 
50 S.Ct. 467, 281 U.S. 706, 74 L.Ed. 
1129}. 


43. See statutory provisions. 


44. KEKB Broadcasting Ass’n v. 
Federal Radio Commission, 47 F.(2d) 
670, 60 App.D.C. 79. 


45. KEKB Broadcasting Ass’n v. 
Federal Radio Commission, supra. 


46. KFKB Broadcasting Ass’n Vv. 
Federal Radio Commission, supra. 


47. Westinghouse Electric & Mfg. 
Co. v. Federal Radio Commission, 47 
F.(2d) 415, 60 App.D.C. 53. 


4g. Technical Radio Laboratory Vv. 
Federal Radio Commission, 36 F.(2d) 
111, 59 App.D.C. 125, 66 A.L.R. 1355. 


49. U. S. v. American Bond & 
Mortgage Co., 31 F.(2d) 448. 


50. KFKB Broadcasting Ass’n_ V. 
Federal Radio Commission, 47 F.(2d) 
670, 60 App.D.C. 79. 


51. Technical Radio Laboratory v. 
Federal Radio Commission, 36 F.(2d) 
4111, 59 App.D.C. 125, 66 A.L.R. 1355. 


[a] Rule applied.—Exclusion of 
oral and unverified written state- 
ments and verbal statements respect- 
ing services rendered by broadcasting 
station of applicant for renewal li- 
cense is not error. Technical Radio 
Laboratory v. Federal Radio Com- 
mission, 36 F.(2d) 111, 59 App.D.C. 
125, 66 A.L.R. 1355. 

52. KFKB Broadcasting Ass’n Vv. 
Federal Radio Commission, 47 F.(2d) 
670, 60 App.D.C. 79. 

53. See Licenses § 107. 

54. People’s Broadcasting Corpo- 
ration v. George Batten Co., 247 N.Y. 
S. 569, 231 App.Div. 446. 


113, 59 App.D.C. 319. 


[a] Rule applied.—(1) Formerly 
an appeal from the commission’s de- 
cision which, although granting the 


renewal of a broadcasting license, in- | 


creased the power of another station 
assigned to the same frequency, was 
not maintainable as an appeal from 
“refusal of application’? under the 
statute. Journal Co. v. Federal Ra- 
dio Commission, 48 F. 461, 60 App.D. 
C. 92. (2) So, also, formerly an or- 
der of the commission authorizing 
reissuance of construction permits 
theretofore surrendered was not ap- 
pealable because not within the stat- 
utory grounds for appeal. Universal 
Service Wireless v. Federal Radio 
Commission, 41 F.(2d) 113, 59 App. 
D.C.319. (3) Refusal to renew a 
radio broadcasting license, except aS 
modified with respect to the time of 
operation, amounts to “refusal” of the 
renewal within the meaning of the 
statute. General Electric Co. v. Fed- 
eral Radio Commission, 31 F.(2d) 630, 
58 App.D.C. 386 [cert dism 50 S.Ct. 
389, 281 U.S. 464, 74 L.Hd. 969]. (4) 
Refusal to renew a radio broadcasting 
license without limitation as to time 
is not for public convenience, interest, 
and necessity as required by statute. 
General Electric Co. v. Federal Radio 
Commission, supra.’ : 


57. Technical Radio Laboratory v. 
Federal Radio Commission, 36 F.(2d) 
111, 59 App.D.C. 125, 66 A.L.R. 1355. 


58. American Bond & Mortgage 
Co. v. U.-S., 52 F.(2d) 318 [aff 31 F. 
(2d) 448]; White v. Federal Radio 
Commission, 29 F.(2d) 113. 


59. Ansley v. Federal Radio Com- 
mission, 46 F.(2d) 600, 60 App.D.C. 19. 

60. Ansley v. Federal Radio Com- 
mission, supra. 

61. See case infra this note. 

[a] Evidence insufficient to make 


prima facie case.—The radio commis- 
sion’s ex parte findings on evidence 


Saltzman v. Stromberg-Carlson Tele- 
Boone Mage Co., 46 F.(2d) 612, 60 App. 


62. Technical Radio Laboratory v. 
Federal Radio Commission, 36 F.(2d) 
111, 59 App.D.C. 125, 66 A.L.R. 1355. 


[a]. Rule applied.—Applicant for 
renewal of a broadcasting license 
must show that the radio commis- 
sion’s refusal is contrary to evidence, 
and that the station serves public 
interest, convenience, and necessity. 
Technical Radio Laboratory v. Fed- 
eral Radio Commission, 36 F.(2d) 111, 
59 App.D.C. 125, 66 A.L.R. 1355. 


63. Reading Broadcasting Co. v. 
Federal Radio Commission, 48 F.(2d) 
458, 60 App.D.C. 89. 


[a] Lack of quorum.—The conten- 
tion that the radio commission’s de- 
cision denying application for renewal 
of a broadcasting license was void 
because all five commissioners did 
not participate, one of the commis- 
Sioners having retired when charged 
with prejudice, was not sustained, 
Since four commissioners constitute 
a quorum. Technical Radio Labora- 
tory v. Federal Radio Commission, 36 
rape 111, 59 App.D.C. 125, 66 A.L.R. 


[b] Evidence held sufficient to es- 
tablish that two applicants were en- 
titled to share equally operating time 
on the same broadcasting channel, 
a third being transferred to another 
frequency. Great Lakes Broadcast- 
ing Co. v. Federal Radio Commission, 
37 F.(2d) 993, 59 App.D.C. 197 [cert 
dism 50 S.Ct. 467, 281 U.S. 706, 74 L. 
Ed. 1129]. 


[c] Rule applied.—(1) Refusal of 
construction permit. Ansley v. Fed- 
eral Radio Commission, 46 F.(2d) 600, 
60 App.D.C. 19. (2) Denial of license. 
U. S. v. American Bond & Mortgage 
Co., 31 F.(2d) 448. (3) Denial of ap- 
plication for renewal of broadcasting 
license. KFKB Broadcasting Ass’n 
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should be set aside when manifestly against the ev- 
idence.®* : 


[§ 386] 5. Injunction. In a suit to enjoin broad- 
casting without a station license, invalidity of an 
order of the regulatory body denying such license 
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cannot be considered.*®® 


[§ 387] 6. Broadcasting Contracts. Recovery for 
breach of contract to furnish station and operating 
facilities eannot be had by a broadcasting company 
operating without a station and operator’s license.°*® 


*TELEGRAPHY.? 
TELEPHONE.? 
TELEPHONE BUSINESS.® 
TELEPHONE COMPANY.‘ 
TELEPHONE EXCHANGE.® 
TELEPHONE LINE.® 
TELEPHONE POLE.’ 


TELEPHONY. The art or process of reproduc- 
ing sounds at a distance as by a telephone.® A 
phrase: “Wireless telephony.’ 


TELESCOPE.’® [§ 1] A. As Noun. An optical 
instrument by means of which distant objects are 
made to appear nearer and larger.*+ 


[§ 2] B. As Verb. The verb is said to he uni- 
formly defined,!2 as meaning to convey the idea of 
longitudinal force impelling a direct onward or for- 


v. Federal Radio Commission, 47 F.]§ 11 et seq. 
(2a) 670, 60 App.D.C. 79; General 5. 
Broadcasting System v. Federal Radio 
Commission, 47 F.(2d) 426, 60 App.D. 


See Telegraphs and Telephones 


ward movement in contradistinction to lateral force 
and rotary motion;!* and its lexical definitions are: 
to erush by driving together into or upon;'* to 
drive together, so that one slides into another like 
the sections of a spyglass or small telescope;1® to 
move like the sliding portions of a spyglass in clos- 
ing.!6 

TELESCOPIC.!7 Capable of being extended or 
shut up like a spyglass; having joints or sections 
which slide one within another.t® It is said that the 
word covers the thought of one part fitted within 
another, and by sliding or working, one against the 
other, producing prolongation, or retraction.?® 


Telesccpic joint. One which permits longitudinal 
extension and contraction.?° 


Other phrases: “Simple telescopic movement,’’?+ 
“telescopic action,”?2 “telescopic application,’’?% 
“telescopic movement,”’?* “telescopic pipe joint,’’?5 


eally post. 
18. Century D. 
19. Weber Electric Co. v. Connect- 


-[§§ 385-387 


C. 64; Technical Radio Laboratory v. 
Federal Radio Commission, 36 F.(2d) 
111, 59 App.D.C. 125, 66 A.L.R. 1355; 
General Electric Co. v. Federal Radio 
Commission, 31 F.(2d) 630, 58 App.D. 
C. 386 [cert dism 50 S.Ct. 389, 281 
U.S. 464, 74 L.Idd. 969]. 


64. KFKB Broadcasting Ass’n v. 
Federal Radio Commission, 47 F.(2d) 
670, 60 App.D.C. 79; Marquette Uni- 
versity v. Federal Radio Commission, 
47 F.(2d) 406, 60 App.D.C. 44; Tech- 
nical Radio Laboratory v. Federal 
Radio Commission, 36 F.(2d) 111, 59 
App.D.C. 125, 66 A.L.R. 1355. 


[a] Rule applied.—The radio com- 
mission’s finding that four stations 
assigned the same frequency as ap- 
pellant’s station could be simultane- 
ously operated without intolerable 
interference was held manifestly 
against the evidence. Journal Co. v. 
Federal Radio Commission, 48 F.(2d) 
461, 60 App.D.C. 92. 


65. U. S. v. American Bond & 
Mortgage Co., 31 F.(2d) 448. 


66. People’s Broadcasting Corpo- 
ration v. George Batten Co., 247 N.Y. 
S. 569, 231 App.Div. 446, 


[a] Thus a company which failed 
to prove assignment to it of a license 
to operate could not assert ability 
to perform a broadcasting contract, 
and therefore could not recover for 
breach. People’s Broadcasting Cor- 
poration v. George Batten Co., 247 
N.Y.S. 569, 231 App.Div. 446. 


5 See Telegraphs and Telephones 
: o See Telegraphs and Telephones 


Se See Telegraphs and Telephones 


4 See Telegraphs and Telephones 


= See Telegraphs and Telephones 


7. See Telegraphs and Telephones 
§§ 50-54, 63-83. 


“Pole” 49 C. J. p 1070. . 


& Webster New Int. D. [quot 
Dunbar v. Spratt-Snyder Co., (lowa) 
226 N.W, 22, 25, 68 A.L.R. 1016]. 


“Telephone” see Telegraphs and 
Telephones § 5. 


9. Dunbar v. 
(lowa) 226 
1016. 


10. See Telescopic post; Telescopi- 
cally post. 


11. Century D. 


12. HE. H. Freeman Electric Co. v. 
Weber Electric Co., 262 F. 769, 773. 


{a] “Lexicographers have so uni- 
formly defined this word that the 
meaning given by one may be accept- 
ed as imparting the thought of all.” 
E. H. Freeman Blectrie Co. v. Weber 
Electric Co., 262 F. 769, 773. 


13. KE. H. Freeman Electric Co. v. 
Weber Electric Co., 262 F. 769, 7738. 


14, Standard D. [quot E. H. Free- 
man WHlectric Co. v. Weber Electric 
Co., 262 F. 769, 773; Weber Electric 
Co. v. E. H. Freeman Electric Co., 
253 B. 657, 661]. 


15. Standard D. [quot E. H. Free- 
man Electric Co. v. Weber Electric 
Co., 262 F. 769, 773; Weber Electric 
Co. v. KE. H. Freeman Electric Co., 253 
A657, (661. 


16. Standard D. [quot BE. H. Free- 
man Electric Co. v. Weber Electric 
Co., 262 IF. 769, 773; Weber Blectric 
Co. v. EK. H. Freeman Electric Co., 253 
F. 657, 661]. 


17. See Telescope ante; Telescopi- 


Spratt-Snyder Co., 
N.W. 22, 25, 63 A.L.R. 


ieut Electric Mfg. Co., 263 F. 583, 
585 “[cit Century D.; Oxford D.; 
Standard D.; Webster D.]. See E. H. 
Freeman Electric Co. v. Weber Elec- 
tric Co., 262 F. 769; 773. 


[a] “If lexicographers be consult- 
ed, every dictionary suggested covers 
the thought [as expressed in the 
text].”” Weber Electric Co. v. Con- 
pecent Electric Mfg. Co., 263 F. 583, 


20. Hawkins Mechanical D. [quot 
EK. H. Freeman Electric Co. v. Weber 
Electric Co., 262 EF. 769, 773]. 


21. E. H. Freeman Electric Co. v. 
Weber Electric Co., 262 F. 769, 772. 


[a] “Simply inserting one within 
the other” synonymous.—E. H. Free- 
man Electric Co. v. Weber Electric 
Co., 262 FE. 769, 772. 


22. Weber Electric Co. v. National 
Gas, etc., Fixture Co., 204 F. 79, 83. 


23. Weber Electric Co. v. Connect- 
icut Electric Mfg. Co., 263 KF. 583, 
584; Weber Blectric Co. v. National 
Gas & Electric Fixture Co., 204 F. 79, 
88 (aff 212 FR. 950, 951). 


24 HE. H. Freeman Electric Co. v. 
Weber Electric Co., 262 EF. 769, 773; 
Weber Electric Co. v. National Gas 
& Electric Fixture Co., 204 F. 79, 93 
[aff 212 F. 950, 951). 


[a] Bayonet joint locking move- 
ment distinguished.—In patent claim 
“ “telescopic movement’ is used by the 
patentee, not to describe a bayonet 
joint locking movement, but a move- 
ment in antithesis thereto.” E. : 
Freeman. Electric Co. v. Weber Elec- 
tric Co., 262 F. 769, 7738. 


25. Hawkins Mechanical D. [quot 
EK. H. Freeman Electric Co. v. Weber 
Elactrice Co., 262 F. 769, 778]. 


*By CARLOS M, SANDOVAL (Telegraphy—Tenancy from Year to Year inclusive). 
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TELESCOPICALLY—TELLTALE 


and “telescopic union.’’?6 


TELESCOPICALLY.? 
escope.?§ 


rotative movement.?° 


Phrascs: 
scopically receive.”?2 


TELL. To recount, orally or in writing.?? 


Phrases: “Letter . . . 


TELLER.?° 
and pays money on checks.37 


Teller’s check.?8 


In the manner of a tel- 
It is said that the word eovers the same 
thought expressed by the word “telescopic” ;?9 and 
the om has been held not so limited as to exclude 


“Telescopically applied,’”*1 and “tele- 


‘telling’ them to do so 
and so,’’°* and “told the [named] bank.’’35 


An officer of a bank who receives 


A cheek which, 
purposes in modern mercantile transactions, it has 
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and much more closely resembles it than it does a 


bill of exchange, strictly speaking;3® and it is said 
to be none the less a check because it is drawn by 
an executive officer of the bank upon the institu- 
tion he serves.*° 


Another phrase: “Teller or cashier.”41 


TELLER’S CHECK.‘ 
TELLTALE.#*° 


tale signals,”*4 or “tickler,”4® consisting of ropes,*® 
strands of wire,*7 or straps of leather,*® attached 
to a wire extended a proper distance above and over 
the tracks,*® properly adjusted,®° or suspended 
from a wire across the track,>4 as a warning to 


A contrivance, also called “tell- 


those engaged in work upon box ears,5? to give warn- 


for all practical 


been said, is but a substitute for a certified check, 


26. Weber Electric Co. v. National 
a & Electric Fixture Co., 204 F. 
199 83s 

27. See Telescope ante; Telescopic 
ante. f 


28. Century D. 
“Telescope” ante. 
29. See Telescopic ante note 19. 


30. Weber Electric Co. v. Connect- 
icut Electric Mfg. Co., 263 F. 588, 
585; Weber Electric Co. v. E. H. Free- 
man Electrie Co., 253 F. 657, 661. But 
see KE. H. Freeman Electric Co. v. 
Weber Electric Co., 262 F. 769, 778. 


{a] In patent construction.—The 
Weber patent, for an incandescent 
electric lamp socket, consisting of the 
combination of a puir of members 
comprising a sleeve, etc., and a cap 
adapted to telescopically receive the 
end of the sleeve, ete., held valid, and 
infringed by defendant’s device, 
which provided for rotation, the court 
saying “often slight rotative move- 
ments are necessarily employed in 
bringing together sections of a spy- 
elass. ou. ain ,any case... the, term 
‘telescopically’ should not be BO. ny 
ited. Weber Plectric Co. v. 
Freeman Electric Co., 253 F. 57, 661 
[rev 262 F. 769, 773]. 


{[b] Held to exclude “bayonet joint 
movement.”—E. H. Freeman Hlectric 
Co. v. Weber Electric Co., 262 F. 769, 
773 [rev 253 F. 657, 661]. 


31. E. H. Freeman Electric Co. v. 
Weber Electric Co., 262 FE. 769, 773; 
Weber Electric Co. v. Connecticut 
Electric Mfg. Co., 257 F. 429, 431; 
Weber Electric Co. v. National Gas, 
etc., Fixture Co., 204 F. 79, 83. 


32. Weber Electric Co. v. Connect- 
icut Electric Mfg. Co., 257 F. 429, 
431 [att 263 F. 583]; Weber Electric 
Co. v. National Gas & Blectric Fix- 
ture Co., 204 F. 79, 82 [aff 212 F. 950, 
951]. 

83. Standard D. [quot People v. 
Bradbury, 103 P. 215, 155 Cal. 808, 
811]. 

[a] Oral or written.—‘While: in 
its more general use the verb ‘to 
tell’ does import oral communication, 
yet, by well-accepted usage, it may be 
employed where the communication 
is by writing.” People v. Bradbury, 
103 P. 215, 155 Cal. 808, 811. 


34. People v. Bradbury, 103 P. 215, 
155 Cal. 808, 811. 

35. People v. Bradbury, 103 P. 215, 
155 Cal. 808, 811. 

[a] Person “told” need not be 


[62 C. J.—20] 


specified.—An indictment for per- 
jury, which charges that accused 
falsely testified that he “never went 
to the [named] - bank and told 
said bank not to loanto . - [named 
person] money to meet the obligation 
{to accused], etc.,” held to set forth 
the perjurous matter sufficiently as 
against the objection that it fails to 
name the bank officer to whom ac- 
cused made the statement. People 
ee 103° Pe 215, 21:7, tod Cals 


36. See Banks and Banking § 165 
(authority and powers of teller). 


37. Webster D. [quot Union Dime 
Sav. Inst. v. Neppert. 3 N.Y.S. 797, 
800, 25 Abb.N.Cas. 357 (cit Bouvier 
L. D.; Jacob L. D.; Stormouth D:; 
Worcester D. as giving “substantially 
the same definition’’) ]. 


[al “Bookkeeper” compared.—Un- 
ion Dime Sav. Inst. v. Neppert, 3 N, 
Y.S. 797, 799 [cit National Mechanics’ 
Banking Assoc. v. Conkling, 90 N.Y. 
116, 121, 43 Am.R. 146 (both cases 
nolding sureties on bank bookkeeper’s 
bond not liable for embezzlement 
committed after his promotion to tel- 
ler) ] 

{b] “Clerk” compared and dis- 
tinguished.—Union Dime Sav. Inst. v. 
Neppert, 3 N.Y.S. 797, 800. 

“Clerk” 11 C.J. p S840. 

a $8. See also Cashier’s Check 11 C 

p 23 

“Chock” 11 C.J. p 748. 
and Banking §§ 383-392; 
Notes §§ 12-18. 

29. Hannon v. Allegheny Bellevue 
Lane Co., 44 Pa.Super. 266, 273. See 
also Banks and Banking §8§ 433-443 
(eertitivation of checks and. effect 
thereof). 


“Bill of exchange’’ 
Notes §§ 4-11. 
“Certified check” 11 C.J. p 78. 


40. Hannon y. Allegheny Ree ut 
Land Co., 44 Pa.Super. 266, 


41. National Mechanics’ Bence 
Assoc. v. Conkling, 90 N.Y. 116, 121, 
43 Am.R, 146. 


42. See Teller ante notes 38-40. 


43. See Master and Servant §§ 
520, 521 (duty of railroad company to 
maintain). 

44, Koller v. Chicago, St. P., M. & 
O. Ry. Co., 129 N.W. 220, 113 Minn. 
LU. L705: 

“Signal” 58 C.J. p 715. 


45. Wallace v. Central Vermont R. 


See Banks 
Bills and 


see Bills and 


ing of a low bridge,®? to notify brakemen to stoop,®4 
or to warn them of the proximity of a bridge.®® 


Co., 18 N.Y.S. 280, 281. 


46. West v. Chicago, B. & Q. Ry. 
Con lL7 9 -hw80L, 802) Nos ee. CG Aw 293" 
Hedrick v. Southern R. Co., 48 SE) 
830, 136 N:C.-510; 512. 


“Rope”? 54 C.J. p 1104. 


47. Wallace v. Central Vermont 
Ri Col, 18 NYS: 2805-289. 


“Strand” 60 C.J. p 132. 
“Wire” [40 Cyc 2122]. 


48. Koller v. Chicago, St. P., M. & 
Vee aes Co., 129 N.W. 220, 113 Minn. 
GS. 


49. Koller v. Chicago, St. P., M. & 
O. Ry. Co.,supra. 


50. Hedrick v. Southern R. Co., 48 
S.H. 830, 186 N.C. 510, 512. 


51. West v. Chicago, ete., R.-Co., 
LOR. 801802, 103uC CLAY ae 


52. Koller v. Chicago, St. P., 
One Ry. CoOL 295 IN Wie Os B51, 113 
Minn. 173, 175. See Hedrick v. South- 
oun R. Co., 48 S.E. 830, 186 N.C. 510, 
old. 

53. West v. Chicago, B. & Q. Ry. 
Co oT. 8016 802, 1103) ICC Aree. 
See Koller v. Chicago, SEL ie? ae Mieroes 
ne Stra tes 129 N.W. 220, 113 Minn. 


“Low bridge’ 38 C.J. p 325 text and 
note 13. 


54. Hedrick v. Southern R. Co., 
48 S.E. 830, 186 N.C. 510, 512. 


55. Wallace vy. Central Vermont R. 
Coys lst NiYeS.7280;928a'- 


[a] Construction and operation 
described.—(1) “As a warning to 
those thus engaged [in work upon 
box cars] ‘telltale signals’ are placed 
on each side of the bridge, with which 
they come in contact before reaching 
the bridge and are thus reminded of 
the danger ahead.” Koller v. Chica- 
go, St. P., M. & O. Ry. Co., 129 N.W. 
220; 113) Minn veryae ioe aC2Zen bens 
constructed of an upright upon each 
side of the road, a po!e running across 
the road upon the uprights, and from 
such pole a number of strands of wire 
are suspended.” Wallace v. Central 
Vermont R. Co., 18 N.Y.S. 280, 281. 
(3) “The telltale signa!s are straps of 
leather attached to a wire extended a 
proper distance above and over the 


tracks. The wire is attached to up- 
right poles erected between the 
tracks.” Koller v. Chicago, St. P., M. 


& O. Ry. Co., 129 N.W. 220, 113 Minn. 
173, 175. (4) “Warning ropes sus- 
pended above the track on each ap- 
proach to the bridge and about twen- 
ty-five or thirty yards off. ... 


806 [62 C.J.] 
Phrases: 


and “telltale wire.”>§ 


TEL QUEL. A phrase [French] construed in a 
sales contract,®°® as meaning “as is.”’°° 


TEMERARIO.*1 


tentive, or diligent.®* 


TEMERE CREDERE EST NERVUS SAPIEN- 


TH AMITTERE.** 


TEMPER. Disposition of mind;** as inclination 
to give way to anger, resentment or the like.°* 


Phrases: “Mild and agreeable temper,”®’ “person 
of ordinary temper,’®* and “temper or disposi- 


tion.’’®® 


These ropes were intended to notify 
brakemen to stoop, and they were 
suspended at such a distance as to 
strike the heads of the brakemen as 
they passed.” Hedrick v. Southern 
se epekeie 48 S.E. 830, 831, 186 N.C. 510, 
512. 

56. Koller v. Chicago, St. P., M. & 
O. Ry. Co., 129 N.W. 220, 113 Minn. 
173, 175. 


[a] “he pole supporting the tell- 
tale signals.’”,—Koller v. Chicago, St. 
P., M. & O. Ry. Co., 129 N.W. 220, 113 

_ Minn. 173, 175. 


57. Koller v. Chicago, St. P., M. & 
O. Ry. Co., supra. 


58. Koller v. Chicago, St. P., M. & 
O. Ry. Co., supra. 


59. Hibernia Bank & Trust Co. v. 
J. Aron & Co., 233 N.Y.S. 486, 487. 


[a] Contract for sugar.—‘‘Defend- 
ant sold through a broker . . by 
contract . . four hundred tons of 
Java white sugar tel quel’—meaning 
‘as is’ to arrive at New York from 
India.” Hibernia Bank & Trust Co. 
y. J. Aron & Co., 233 N.Y.S. 486, 487. 


60. Hibernia Bank & Trust Co. v. 
J. Aron & Co., 233 N.Y.S. 486, 487. 


61. See also Reckless 53 C.J. p 549. 


62. 8 Groizard Pen. Code 389 [quot 
ve v. Barias, 23 Philippine 434, 


63. 2 Sivela Derecho Penal p 133 
{161} [quot U.S. v. Barias, 23 Philip- 
pine 434, 438]. 

[ “Imprudencia, temeraria” as 
“reckless negligence.”—(1) “Groizard, 
commenting upon ‘imprudencia teme- 
raria’ on page 389, volume 8, of his 
work on the Penal Code, says: ‘Pru- 
dence is that cardinal virtue which 
teaches us to discern and distinguish 
the good from the bad, in order to 
adopt and flee from it. It also means 
good judgment, temperance and mod- 
eration in one’s actions. [Following 
this with text definition of ‘‘temera- 
TLOseny . 8. v. Barias, 23 Philippine 
434, 438. (2) “The sole question 
o% «218. whether the evidence 
shows such carelessness or want of 
ordinary care on the part of the de- 
fendant as to amount to reckless neg- 
ligence (‘imprudencia temeraria’).” 
U. S. v. Barias, 23 Philippine 434, 437. 
(3) “If a moment’s attention and re- 
flection would have shown a person 
that the act which he was about to 
perform was liable to have the harm- 
ful consequence which it had, such 
person acted with temerity and may 


“Telltale pole,”5® “telltale signals,”®? 


One who exposes himself to 
danger or rushes into it without reflection and with- 
out examining the same;°* or who omits with re- 
gard to his actions, which are liable to cause inju- 
ry to another, that care and diligence, that atten- 
tion which can be required of the least careful, at- 


TELLTALE—TEMPERATE 


anee.’ 775 


natural appetites and” passions; 
restrained or moderate indulgence.** 


[§ 2] B. As Adjective. 
employed as an adjective.*® 


TEMPERANCE.”° [§ 1] A. As Noun. It is said. 
the word has no fixed legal meaning as contradis- 
tinguished from its usual import,’1 which is: habit- 
ual moderation in regard to the indulgence of the 


;™ moderation ;** 


Phrase: “Furtherance and promotion of ‘temper- 


The word is sometimes 


Temperance. saloon.77 A common designation for 
places where nonintoxicating drinks and other re- 


freshments are kept for sale.7® 


999 


be guilty of ‘imprudencia temeraria’. 
2 Sivela Derecho Penal p 133 [161] 
[quot U. S. v. Barias, 23 Philippine 
434, 438]. (4) “Consequently, he who 
from lack of good judgment, temper- 
ance, or moderation in his actions, ex- 
poses himself without reflection and 
examination to the danger of com- 
mitting a crime, must be held respon- 
sible under the provision of the law 
aforementioned [punishing “impru- 
dencia, temeraria’’ (reckless negli- 
gence)].” 8 Groizard Pen. Code 389 
[quot U. S. v. Barias, 23 Philippine 
434, 438]. 


“Reckless negligence” 53 C.J. p 551 
text and notes 41-47. 


64. A maxim meaning “To believe 
rashly is to lack the nerve of wis- 


dom.”’ Morgan Leg. Max. [cit Wade’s 
ser 5 Coke 11l4a, 114b, 77 Reprint 


65. Gardner v. State, 48 S.W. 170, 
171, 40 Tex.Cr. 19, 22. 


“Disposition” 18 C.J. p 1281. 
“Mind” 40 C.J. p 716. 


66. Gardner v. State, 48 S.W. 170, 
171, 40 Tex.Cr. 19, 22. 


[a] “Courage” distinguished.—“‘As 
we understand it, temper and courage 
are two different things.” Gardner 
v. State, 48 S.W. 170, 171, 40 Tex.Cr. 
19, 22 (contrasting the definitions of 
the words). See also Courage 15 C. 
J. p 678 note 68 [a]. 


“Courage” 15 C.J. p 678. 


67. Gardner v. State, 48 S.W. 170, 
171, 40 Tex.Cr. 19, 22. 


68. Gardner v. State, supra. 
69. Gardner v. State, supra. 
70. See Temperate post. 


Gift for promotion of temperance 
as charitable purpose see Charities § 
38 text and note 60. 


71. Peo. v. Dashaway Assoc., 24 P. 
Abie C4.Cal Vs 123° 12 THiROAS ty. 


72. Webster D. [quot Peo. v. Dash- 
away Assoc., 24 P. 277, 84 Cal. 114, 
DAS) L25 ea Al) vay. 


[a], “As temperance in eating and 
drinking; ‘temperance’ in the in- 
dulgence of joy or mirth.’’ Webster 
D. [quot Peo. v. Dashaway Assoc., 24 
P. 277, 84 Cal. 114, 123, 12 L.R.A. 117]. 


“Habitual” 29 C.J. p 200. 


73. Webster D. [quot Peo. v. Dash- 
away Assoc., 24 P. 277, 84 Cal. 114, 
123, 12)-L.R. A. 117%). 


Other phrases: “Temperance beer,”’® and “tem- 
perance beverage. 


TEMPERATE.*+ 


inordinate,** or lavish;%° 


780 


Moderate;8? not excessive,** 
showing moderation ;°® 


74. Webster D. [quot Peo. v. 
Dashaway Assoc., 24 P. 277, 84 Cal. 
On 2 eR 1p as a 3. Ca a 

“Moderate” 40 C.J. p 1233. 

“Restrained” 54 C.J. p 733. 

75. Peo. v. Dashaway Assoc., 24 


Pug? 84 Gal 14s 122 FOR AL walt 
76. See cases infra this section. 
77. “Saloon” 55 C.J. p 1344. 


78. Clinton v. Grusendorf, 45 N.W. 
407, 80 Iowa 117, 120. See Halloran 
v. Jacob Schmidt Brewing Co., 162 
N.W. 1082, 187 Minn. 141, 151, L.R.A. 
LOL FT. 


79. See Rex-v. Willis, (Alta.) 25 
Can.Cr.Cas. 297, 9 West.Wkly. 919, 
921. See also Near Beer 7 C.J. p 1025 
note 49 [e]. 


80. Rex v. Willis, (Alta.) 25 Can. 
Cr.Cas. 297, 9 West.Wkly. 919, 921. 
81. See Life Insurance § 176 


(statement in application as to tem- 
perate habits of insured). See also 
Intemperate 33 C.J. p 167 and cross 
references thereunder; Sober 58 C.J. 
p 782; Temperance ante. 


82. Century D. [quot Hilton v. 
Jesup Banking Coa., 57 S.E. 78, 128 Ga. 
30, 32, 11 L.R.A.N.S. 224, 10 Ann.Cas. 
987]; Webster D. [quot Wolf v. Mu- 
tual Ben. L. Ins. Co., 30 F.Cas.No. 17,- 
925a]. See Brockway v. Mutual Ben. 
L: Ins. Co., 9 F. 249, 253: 


“Moderate” 40 C.J. p 1233. 


83. Century D. [quot Hilton v. 
Jesup Banking Co., 57 S.E. 78, 128 Ga. 
30, 32, 11 L.R.A.N.S. 224, 10 Ann.Cas. 


987]; Webster D. [quot in Wolf v. 
Mutual Ben. L. Ins. Co., ¥.Cas. 
No. 17,925a]. See Chambers. v. 


Northwestern Mut. L. Ins, Co., 67 N. 
W. 367, 64 Minn. 495, 499, 58 Am.S.R. 
549; Meacham v. State Mut. Ben. 
Assoc., 24 N.E, 283, 120 N.Y. 237, 241. 


[a] “Suggests . . . refraining 
from excessive or injurious use.”’— 
Chambers v. Northwestern Mut. L. 
Ins. Co., 67 _N.W. 367, 64 Minn. 495, 
499, 58 Am.S.R. 549. 


“Excessive” 23 C.J. p 181. 


84 Century D. [quot Hilton v. 
Jesup Banking Co., 57 S.B. 78, 128 Ga 


ea 11 L.R.A.N.S. 224, 10 Ann.Cas. 
85. Century D. [quot Hilton vy. 


Jesup Banking Co., 57 S.E. 78, 128 Ga. 
eka 11 L.R.A.N.S. 224, 10 Ann.Cas. 


86. Century D. [quot Hilton v. 


For later cases, developments and changes in the law see Annotations, same title and seqtion number, 


and it is said the word does not imply total absti- 
nence;** but only suggests moderation.’8 


Phrases: 


perate or intemperate.’’?® 
TEMPERATE DAMAGES.?é 


Jesup Banking Co., 57 S.E. 78, 128 Ga. 
30, 32, 11 L.R.A.N.S. 224, 10 Ann.Cas. 
987]. See Chambers v. Northwestern 
Mut. L. Ins. Co., 67 N.W. 367, 64 Minn. 
495, 499, 58 Am.S.R. 549; Meacham v. 
State Mut. Ben. Assoc., 24 N.E. 283, 
120 N.Y. 237, 241. 


87. See cases infra this note. 


[a] So construed in insurance ap- 
plications.—(1) After defining the 
word as used in an insurance applica- 
tion together with “sober,” the court 
said: “It will therefore be seen'that 
these words do not imply that, in or- 
der for a man to be sober and tem- 
perate, that he should totally abstain 
from the use of intoxicating liquors.” 
Wolf v. Mutual Ben. L. Ins. Co., 30 F. 
Cas.No. 17,925a. To similar effect 
Brockway v. Mutual Ben. L. Ins. Co., 
905 249,253. (2) “The fact that a 
man may have been drunk on some 
occasions, does not, of itself, make 
him an intemperate man.” Wolf v. 
Mutual Ben. L. Ins. Co., 30 F.Cas.No. 
17,925a. (3) “He was temperate, and 
was not using liquors to excess, even 
though he occasionally became intoxi- 
cated and drank beer.” Hann v. Su- 
preme Ruling of the Fraternal Mystic 
Circle, 140 N.Y.S. 666, 668, 155 App. 
Div. 665. (4) “The word ‘temperate’ 
was to be taken in its ordinary sense, 
and not as meaning total abstinence.” 
Chambers -v. Northwestern Mut. L. 
Ins. Co., 67 N.W. 367, 64 Minn. 495, 
499, 58 Am.S.R. 549. (5) “Thus, a 
statement that his [applicant’s] hab- 
its are temperate is declared not to 
imply total abstinence.’ Cooke Life 
Ins. § 36 [quot Supreme Lodge K. P. 
v. Foster, 59 N.E. 877, 881, 26 Ind. 
App. 333]. (6) “The warranty [thata 
man is temperate] is to the effect 
that his habit is to refrain from ex- 
cessive indulgence in the use of in- 
toxicants and not that he abstains 
from all use.”’ Meacham v. State Mut. 
Ben. Assoc., 24 N.E. 288, 120 N.Y. 237, 
241. (7) Where insured expressly 
warranted in his application for mem- 
bership that he did not use spirituous 
liquors to excess, and that he was 
temperate in his habits, and in an- 
swer to questions as to his habit in 
the use of alcoholic liquors during his 
life said “have taken beer,’ and that 
he had been intoxicated twice within 
the last three years, the last time 
six months ago, and was accepted as 
a member on that showing, the court 
said: “It was a practical construction 
of the meaning of the terms, used in 
the questions, ‘temperate’ and 
‘using liquor to excess,’ to the effect 
that occasional intoxication and 
drinking beer did not exclude a per- 
son so indulging from _the category 
of temperate men who did not uSe in- 
toxicants to excess.” Hann v. Su- 
preme Ruling of the Fraternal Mys- 
tic Circle, 140 N.Y.S. 666, 668, 155 
App.Div. 665. 


[b] Refers to habits.—‘‘Much less, 
therefore, does an inquiry as to 
whether an applicant be temperate 
call his attention to occasional use.” 
Meacham v. State Mut. Ben. Assoc., 
24 N.. 283, 120 N.Y. 237, 241. 


88. Chambers v. Northwestern 
Mut. L. Ins. Co., 67 N.W. 367, 64 Minn, 
495, 499, 58 Am.S.R. 549; Meacham v. 
State Mut. Ben. Assoc., 24 N.E. 283, 


“Habits are temperate,”’’® “have you 
always been temperate?”®° “sober and temperate,”®! 
“temperate and not accustomed to drinking,”®? “tem- 
perate in his habits,”®* “temperate man,”®* and “tem- 


i) 
* 


aw 


TEMPERATE—TEMPEST 


TEMPEST.°® 


TEMPERATURE.®? 
heat or cold, especially as indicated by the sensation 
produced, or by the thermometer or pyrometer; de- 
gree of heat or cold.°8 
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Condition with respect to 


The word is said to have an un- 


doubtedly plain popular meaning and significance ;' 
the modern meaning being universally:? an exten- 


sive current of wind, rushing with great velocity 
and violence;* a storm of extreme violenee;* a vio- 


120 N.Y. 237, 241. 


[a] Moderation not abstinence.— 
(1) “The word ‘temperate’ suggests 
moderation, not abstinence.” Mea- 
cham vy. State Mut. Ben. Assoc., 24 
N.E. 283, 120 N.Y. 237, 241. (2) “The 
word ‘temperate’ suggests modera- 
tion, refraining from excessive or in- 
jurious use, and not total abstinence.” 
Chambers vy. Northwestern Mut. L. 
Ins. Co., 67 N.W. 367, 64 Minn. 495, 
499, 58 Am.S.R. 549 [cit Beach Ins. 
§ 436; May Ins, § 299]. 


89. Supreme Lodge K. P. v. Foster, 
59 N.E. 877, 881, 26 Ind.App. 333. 


[a] Held not to imply total ab- 
stinence.—Supreme Lodge K. P. v. 
alphas 59 N.H. 877, 881, 26 Ind.App. 


sO. Supreme Lodge K. P. v. Foster, 
59 N.E. 877, 881, 26 Ind.App. 333; 
Chambers v. Northwestern Mut. L. 
Ins. Co., 67 N.W. 367, 64 Minn. 495, 
499, 58 Am.S.R. 549; Mengel v. North- 
western Mut. L. Ins. Co., 35 A. 197, 
176 Pa. 280, 281. 


[a] Held to refer to habits.—In 
construing the question, asked in life 
insurance application, the court said: 
“The question . . referred to the 
applicant’s habits and not to excep- 
tional and occasional acts.’ Cham- 
bers v. Northwestern Mut. L. Ins. Co., 
67 N.W. 367, 64 Minn. 495, 499, 58 
Am.S.R. 549. To same effect Supreme 
Lodge K. P. v. Foster, 59 N.E. 877, 
881, 26 Ind.App. 333. 


[b] Affirmative answer shown to 
be false.—“In his application for in- 
surance the deceased to the question 
. . ». [quoted] answered ‘Yes’. The 
incontrovertible proof was that he 
had been very frequently drunk, and 
- . . had required the services of a 
physician for that cause. Mera bb «5 
remote cause of death was intemper- 
ance, and the immediate cause de- 
lirium tremens;” held breach of ma- 
terial warranty requiring court to re- 
verse judgment for plaintiff. Mengel 
v. Northwestern Mut. L. Ins. Co., 35 
A. 197, 176 Pa. 280, 281. 


91. Brockway v. Mutual Ben. I. 
Ins. Co., 9 F. 249, 253; Wolf v. Mu- 
tual Ben. L. Ins. Co., 30 F.Cas.No. 17,- 
925a; Supreme Lodge K. P. v. Foster, 
59 N.E. 877, 881, 26 Ind.App. 333. 


[a] “Total abstinence” not im- 
plied.—(1) “The words - are to 
be taken in their ordinary sense. The 
language does not imply total absti- 
nence from intoxicating liquors.” 
Brockway v. Mutual Ben. L. Ins. Co., 
9 F. 249, 2538. (2) “These words do 
not imply . . that he should total- 
ly abstain from the use of intoxicat- 
ing liquors.” Wolf v. Mutual Ben. L. 
Ins. Co., 30 F.Cas.No. 17,925a. (3) 
“But if a man use spirituous liquors 
to such an extent as to produce fre- 
quent intoxication he is not sober and 
temperate.” Brockway v. Mutual 
Ben. L. Ins. Co., 9 F. 249, 253. 


9@ Meacham v. State Mut. Ben. 
Assoc., 24 N.E. 283, 120 N.Y. 237, 241. 


93. Hann v. Supreme Ruling of 
the Fraternal Mystic Circle, 140 N. 
Y.S. 666, 667, 155 App.Div. 665. 


94. Supreme Lodge K. P. v. Foster, 
59 N.E. 877, 881, 26 Ind.App. 333. 


95. Chambers _ v. Northwestern 
Mut. L. Ins. Co., 67 N.W. 367, 64 Minn. 
495, 499, 58 Am.S.R. 549. 


96. See Damages § 46. 


97. See Evidence § 677 (opinion 
evidence as to temperature); Munici- 
pal Corporations § 1805 text and notes 
75, 76 (right to wait for rise in tem- 
perature to remove ice or snow); 
Railroads §§ 922 (temperature of de: 
pots as subject of regulation), 974 
text and notes 14, 16 (duty of rail- 
road to provide heat on trains). 


98. Webster New Int. D. 


99. See Act of God § 8 text and 
notes 45-53 (storm or tempest in- 
cluded); Carriers § 132 (liability for 
loss or destruction of goods in hands 
of common carrier by tempest); Cy- 
clone and Tornado Insurance § 7 
(storm or tempest as cause of loss 
thereunder); Marine Insurance §&§ 
268-270 (tempest as cause of loss un- 
der marine insurance policy); Mu- 
nicipal ‘Corporations § 1808 text and: 
notes 2, 3, § 1810 text and note 27 
(liability of city for injury from fall- 
ing wall or other object caused by 
tempest); Negligence § 127 (liability 
for injury caused by storm or tem- 
pest); Shipping §§ 536-539 (liability 
of carrier by water for loss of, or in- 
jury to, cargo by tempest). 


Related terms: See Cyclone 17 C. 
J. p 691; Gale 27 C.J. p 939; Hurri- 
cane 30 C.J. p 477; Snow 58 C.J. p 
779; Storm 60 C.J. p 127 and cross 
references thereunder; Tornado [38 
Cyc 407]; Wind [40 Cyc 2120]; Wind- 
storm [40 Cyc 2121]. See also Tem- 
pestuous post. 


1. Thistle v. Union Forwarding, 
ete:; .Co.,/29-U.€.C PRP. (Ont) 16,732 


{a] Meaning plain despite varia- 
tion from root.—The word is said to 
have such meaning “however varying 
that may be from its apparent root 
‘tempus,’ ‘temps,’ ‘tempestive,’ ‘in 
tempestive,’ ‘tempestas,’ time, weath- 
er generally, seasons and seasonable, 
ete.” Thistle v. Union Forwarding, 
ete:,,Co., 29 U.C.C.P., (Ont.). 76; 84, 


2. Thistle v. Union Forwarding, 
etc., Co., supra. 


3. Imperial D. [quot Thistle v. 
Union Forwarding, etc., Co., 29 U.C. 
Cc.P. (Ont.) 76, 84]; Webster D. [quot 
Stover v. Insurance Co., 3 Phila. (Pa.) 
38, 40]. 


[a] Usual application.—‘‘We usual- 
ly apply the word to a steady wind of 
long continuance; but we say also of 
a tornado, it blew a’tempest. The 
currents of wind are named, accord- 
ing to their respective’ degrees of 
force or rapidity, a ‘breeze,’ a ‘gale,’ a 
‘storm,’ a ‘tempest;’ but ‘gale’ is also 
used as synonymous with ‘storm,’ and 
storm with ‘tempest.’” Imperial 
D. [quot Thistle v. Union Forwarding, 
ete., Co,,°29 U.C.C.P.. (Ont.) "76, 841. 


“Current” 17 C.J. p 408 text and 
note 97. : 

“Violence” [40 Cyc 210]. 

“mind” [40 Cyc 2120]. 

4 Imperial D. [quot Thistle v. Un- 


ion Forwarding, etc., Co., 29 U.C.C.P. 
(Ont.) 76, 84]; Webster D. [quot 
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lent wind, storm, tumult, commotion.® 


Phrases: “Accident by tempest,”® “damage .. . 
not done by ‘tempest,’ ”? and “ ‘storm’ or ‘tempest.’ ’’ 


TEMPESTUOUS.® 


lent;!4 very stormy.*® 


TEMPLARS. A religious order of knighthood, 
instituted about the year 1119 and so called because 
the members dwelt in a part of the temple of Jerusa- 


lem.16 


TEMPLATE. A piece of sheet iron, the contour 
of which corresponds to the opening between the 


rolls.17 


TEMPLE. Two English inns of court,t® thus 
called because anciently the dwelling place of the 


Knights Templar.?® 


TEMFORA IN CERTA OMNES ACTIONES IN 


Stover v. Insurance Co., 3 Phila. (Pa.) 
38, 40]. 


As meaning “storm” see Storm § 
2 note 62. 


“Storm” 60 C.J. p 127. 


5. Johnson D.; Walker D. [both 
quot Stover v. Insurance Co., 3 Phila. 
(Pa.) 38, 40]. 


“Commotion” 12 C.J. p 211, 
srumult”? [39 Cyc 655]. 


6. Thistle v. Union Forwarding, 
ete., Co., 29 U.C.C.P.~(Ont.) 76, 85. 


7. Thistle v. Union Forwarding 
etc., Co., supra. 


8. Thistle v. Union Forwarding, 
etc., Co., supra. See Stover v. Insur- 
ance Co., 3 Phila. (Pa.) 38, 40. 


9. See Marine Insurance § 269 text 
and note 32 (tempestuous weather as 
included by ‘perils of the sea’’); 
Stormy 60 C.J. p 128 and cross refer- 
ences thereunder. See also Storm 60 
C.J. p 127; Tempest ante and cross 
references thereunder. 


10. Webster D. [quot Stover v. In- 
surance Co., 3 Phila. (Pa.) 38, 40]. 


11. Johnson D.; Walker D. [both 
quot Stover vy. Insurance Co., 3 Phila. 
(Pa.) 38, 40]. 


“Boisterous” 8 C.J. p 1142. 


12. Webster D. [quot Stover v. In- 
surance Co., 3 Phila. (Pa.) 38, 40]. 


138. Johnson D.; Walker D. [both 
quot Stover v. Insurance Co., 3 Phila. 
(Pa.) 38, 40]. 


“Stormy” 60 C.J. p 128. 


14. Webster D. [quot Stover v. In- 
surance Co., 3 Phila. (Pa.) 388, 40]. 


15. Webster D. [quot Stover v. In- 
surance Co., 3 Phila. (Pa.) 38, 40]. 


16. Black L. D. [cit Brown]. 


[a] Original functions.—‘‘They en- 
tertained Christian strangers and pil- 
grims charitably, and their profes- 
sion was at first to defend travelers 
from highwaymen and robbers. The 
order was suppressed A. D. 1307, and 
their substance given partly to the 
Knights of St. John of Jerusalem, and 
partly to other religious orders.” 
Black L., D. [cit Brown]. 


[b] Modern Enights Templar as 
York rite Masons see Freemasons § 
2 note 87 [c]. 


17. Johnson Steel Street-Rail Co. 
v. North Branch Steel Co., 48 F. 191, 
193. See also Sheet § 2. 


Blowing with violence; 
boisterous ;12 rough with wind;!? stormy;** turbu- 
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MUNDO LIMITATIONEM HABENT.?° 
TEMPORAL.?! <A synonym of “worldly.”?? 


Phrases: “Temporal estate,”?? “temporal goods, 
and “temporal lords.”*® : 


TEMPORALIS.2° Latin, in the civil law, tem- 


9924 


porary; limited to a certain time.?" 


TEMPORALITIES.’?® 
fees of bishops, with which their churches are en- 
dowed, or permitted to be endowed by the liberality 


In English law, the lay 


of the sovereign, and in virtue of which, they be- 


come barons. and lords of parliament.*° 
man Catholie church, the revenues,*° lands and ten- 


In the Ro- 


ements,?1 of the church derived from pew rents, 


Sunday and other collections, graveyard charges, 
school fees, and donations;*? the secular possessions 


with which a church may be endowed.*? 


TEMPORARILY.?* 
1s. Black L. D. 
“Tnns of Court” 32 C.J. p 575. 
19. Black L. D. 
[a] Historical—“On the suppres- 


sion of the order, they were purchas- 
ed by some professors of the common 
law and converted into ‘hospicia’ or 
inns of court. Black L. D. [cit Enc. 
Lond.]. 


[b] “Inner,” “Middle,” and “Ont- 
er.”’—“They are called the ‘Inner,’ and 
‘Middle Temple,’ in relation to Essex 
House, which was also a part of the 
house. of the Templars, and called the 
‘Outer Temple’ because situated with- 
out Temple Bar.” Black L. D. [cit 
Ene. Lond.]. 


“Templars” ante. 


20. A maxim meaning “all worldly 
actions are limited within certain pe- 


riods.” Morgan Leg. Max. [cit Brac- 
ton 52']. 
@1.. See also Secular 56 C.J. p 1274; 


Temporalities post. 


22. Webster New Int. D. See cas- 
es infra notes 23-25. 


“Worldly” [40 Cyc 2863]. 


23. Beall v. Holmes, 6 Harr.&J. 
(Md.) 205, 211; Goodrich v. Harding, 
3 Rand. (24 Va.) 280, 288, 285; Wat- 
son v. Powell, 3 Call (7 Va.) 306, 307; 
Kennon v. McRoberts, 1 Wash. (1 Va.) 
96, 106, 1 Am.D. 428; Tanner v. Wise, 
3 P.Wms. 295, 297, 24 Reprint 1072. 


[a] As including both realty and 
personalty.—In construing a will the 
court said: “It had been objected 
that the words ‘temporal estate’ did 
more properly refer to personal es- 
tate... » and not to an estate of 
inheritance - « «3 yet here this ex- 
pression seemed to have been made 
use of &. so. .so, that athe! words 
‘temporal estate’ signify the same as 
‘worldly estate,’ or all that a man has 
in the world, and consequently take 
in both real and personal estate.” 
Tanner v. Wise, 3 P.Wms. 295, 297, 24 
Reprint 1072 [cit and foll Beall v. 
Holmes, 6 Harr.&J, (Mda.) 205, 211; 
Kennon v. McRoberts, 1 Wash. (1 
Va.) 96, 106, 1 Am.D. 428], 


[b] “Worldly estate” equivalent.— 
Tanner v. Wise, 3 P.Wms. 295, 297, 24 
Reprint 1072 [cit and foll Beall v. 
Holmes, 6 Harr.&J. (Md.) 205, 211; 
Kennon v. McRoberts, 1 Wash. (1 Va.) 
96, 106, 1 Am.D. 428). 


[c] “ternal concerns” distin- 
guished.—"'This expression seemed to 


For a limited time;*® for 


have been made use of in the will in 
contradistinction only to the testa- 
tor’s ‘eternal concerns’ which every 
man, at the time of making his will, 
is naturally supposed to have in 
view.” Tanner v. Wise, 3 P.Wms. 
295, 297, 24 Reprint 1072. 


24. Goodrich v. Harding, 3 Rand. 
(24 Va.) 280, 283, 285. 


[a] Held to include all worldly 
possessions of testator._—Goodrich v. 
Harding, 3 Rand. (24 Va.) 280, 283, 
285. ; 


25. See infra this note. 


[a] “@he peers of England; the 
bishops are not in strictness held to 
De peers, but merely lords of parlia- 
ment.” Black L. D. [cit 2 Stephens 
Comm. 330, 345]. 


26. See Temporarily post; Tempo- 
rary post. 

2%. Black LAD: 

fa] “Femporalis actio—An action 


which could only be brought within 
a certain period.” Black L. D. 

[b] “Temporalis exceptio.—A 
temporary exception which barred 
3 action for a time only.” Black 


28. See Temporal ante. See also 
Religious Societies §§ 98-180 (church 
property and funds). 


29. Black L. D. [cit Spelman]. 
30. See cases infra notes 31, 32. 
31. St. Patrick’s Roman Catholic 


Church y. Abst, 76 Ill. 252, 253. 


$2. Barabasz v. Kabat, 87 A. 720, 
86 Md. 23, 30. 


33. St. Patrick’s Roman Catholic 
Church v. Abst, 76 Ill. 252, 253. 


[a] “Hiring a sexton to perform 
the duties incident to such an office, 
has nothing te do with the manage- 
ment of ‘the temporalities’ of the 
church.” St. Patrick’s Roman Cath- 
olic Church v. Abst, 76 Ill. 252, 253. 


“Possessions” 49 C.J. p 1096 text 
and notes 45-48, 


“Secular” 56 C.J. p 1274. 


384 See Temporary post, and cross 
references thereunder. 


35. Vercruysse v. Ulaga, 201 N.W. 
192, 229 Mich. 49, 52. ‘ 


“Limited” 37 C.J. p 664 text and 
notes 6-8. 


“Time” see Time § 1. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


and during such time;3* for a short interval of 
time;** for a time not of long duration;?’ for so 
long as;°° for the time;*® for the time being;*} 
The word is said to imply a 
short,** definite** interval,*® or portion,?® of time ;47 
and it has been distinguished from “econstant,”#8 
“permanent,”*® and “until further notice.’’®° 


not permanently.*? 


86. Burdine v. Sewell, 
So. 648, 653. 


“During” 19 C.J. p 838. 


37. McCune v. Pell & Bro., 232 S. 
W.- 43, 192 Ky. 22, 29. 


“Interval” 33 C.J. p 476. 


HEN Slack v. Jacob, 8 W.Va. 612, 
ol. 


“Duration” 19 C.J. p 837. 
“Tong” 38 C.J. p 241. 


39. Burdine v. Sewell, 
So. 648, 653. 


[a] Equivalent expressions.—‘'The 
expressions, ‘for and during such 
time,’ and ‘for so long as,’ are equiva- 
lent to the term ‘temporarily.’” Bur- 
dine v. Sewell, (Fla.) 109 So. 648, 653 
[eit State v. Cunningham, 55 A. 654, 
75 Vt. 332, 334]. 


40. State v. Cunningham, 
654, T5 Vt. 332, 334. 


41. Vercruysse v. Ulaga, 201 N.W. 
192, 229 Mich. 49, 52; State v. Cun- 
ningham, 55 A. 654, 75 Vt. 332, 334. 


[a] Equivalent expressions.—“The 


(Fla.) 109 


(Fla.) 109 


55 A. 


,expressions ‘for the time’ and ‘for the 


time being’ are equivalent to the word 
‘temporarily.’”’ State v. Cunningham, 
55 A: 654, 75 Vt. 332, 334 (adding: 
“Each constitutes a good definition of 
that word”). 


42. Vercruysse v. Ulaga, 201 N.W. 
192. 229 Mich. 49, 52; Slack v. Jacob, 
8 W.Va. 612, 651. 

“Permanently” 48 C.J. p 922. 


43. McCune v. Pell & Bro., 232 S. 
Wiarton el OZ IGY. vreau ao sie cael y Ve 


‘Strauss, 49 Md. 288, 300. 


“Ww. 


44, State v. Strauss, 49 Md. 288, 


300. é 

fa] “Not only for a ‘short’ but a 
‘definite’ interval.—State v. Strauss, 
49 Md. 288, 300. 


“Definite” 18 C.J. p 466. 


45. McCune v. Pell & Bro., 232 S. 
ASO? Seven 220 29% State: Vv. 
Strauss, 49 Md. 288, 300. 


46. State v. Strauss, 49 Md. 288, 
300. 


“Portion” 49 C.J. p 1087. 


47. McCune v. Pell & Bro., 232 S. 
Wa 48, 102" Ky. 22529 "State *v. 
Strauss, 49 Md. 288, 300. 


[a] Soconstrued: (1) In constru- 
ing a statute authorizing the police 
commissioners of a city, whenever in 
their judgment the public, peace and 
tranquility might require it, to order 
the closing “temporarily” of all bar- 
rooms, etc., the court said: “These 
orders shall operate not only for a 
‘short’ but a ‘definite’ interval or por- 
tion of time, to be ‘specified on their 
face.” State v. Strauss, 49 Md. 288, 
299,300. (2) In construing Workmen’s 
Compensation Act [Ky. St. Suppl. 
(1918) § 4957] making original ac- 
ceptance of act by employee effective 
where his employment was ‘‘tempo- 
rarily suspended,” the court said: 
“The word ‘temporarily,’ used to mod- 
ify the word ‘suspended,’ clearly re- 
fers to a suspension for a short in- 
terval of time.” McCune v. Pell & 
Bro., 232 S.W. 48, 192 Ky. 22, 29. 


4g. Knox v. Beirne, 4 Ark. 460, 464 


TEMPORARILY 


ly delayed on 


. . . 


(“in contradistinction to ‘constant’ ”’). 
“Constant” 12 C.J. p 649. 


49. Knox v. Beirne, 4 Ark. 460, 
464 (“used in contradistinction to 
‘permanent’ ”’), 


{a} In an act entitled “An act to 
remove the seat of government tem- 
porarily to Wheeling” (1) The term 
is “used . . in its most familiar 
Signification and import, or natural 
and ordinary meaning, and in contra- 
distinction to permanent, or any defi- 
nite period of time, and not in a tech- 
nical sense.” Slack v. Jacob, 8 W.Va. 
612, 650. (2) “If the word ‘tempo- 
rarily’ had been inserted in the en- 
acting clause in lieu of the words ‘un- 
til otherwise provided by law’ the ob- 
ject of the enacting clause would not 
have been more clearly expressed 
than as the clause stands in the act.” 
Slack v. Jacob, 8 W.Va. 612, 652. 


“Permanent” 48 C.J. p 919. 
50. State v. Strauss, 49 Md. 288, 


[a] Under statute authorizing the 
police commissioners of a city to or- 
der closing “temporarily” of barroom, 
ete., under certain contingencies such 
closing ‘‘until further notice” held un- 


authorized. State v. Strauss, 49 Md. 
288, 300. 
51. State v. Cunningham, 55 A. 


654, 75 Vt. 332, 334. 


52. Colebrook v. Berlin Mills Co., 
96 A. 301, 78 N.H. 75, 77; Winni- 
piseogee Paper Co. v. Northfield, 36 A. 
255, 67 N.H. 365, 366. 


[a] Held not so delayed.—(1) Pub. 
St. (1901) c 56 § 16, provides that 
lumber in excess of stated value shall 
be taxed in the town where it is on 
the first day of April; and § 18 pro- 
vides that, when it is “temporarily de- 
layed on its way to market,” it shall 
not be taxed as provided by § 16. De- 
fendant had stacked lumber at a sid- 
ing pending orders for it and ship- 
ment at its own convenience and for 
an indefinite period; and the lumber 
was given in for taxes at the situs of 
the company offices, and the town 
where it was stored sought to collect 
the tax under § 16. Held, that the 
lumber was not “temporarily delayed 
on its way to market,” since it was 
merely stacked awaiting sale. Town 
of Colebrook v. Berlin Mills Co., 96 A. 
301, 78 N.H. 75, 77. (2) Under the 
same statute, pulpwood in storage at 
company’s landing, in town other 
than that of company’s domicile, 
which was kept there awaiting its he- 
ing floated to mill, at its domicile. 
as the necessity or convenience of 
business might require, held not 
“temporarily delaved on the way to 
market.’ Winnipiseogee Paper Co. v. 
Northfield, 36 A. 255. 67 N.H. 265. 366 
[cit and foll Colebrook v. Berlin Mills 
Co., 96 A. 801, 78 N.H. 75, 77]. 


53. Rex v. Townsend, (N.S.) 5 Can. 
Cr.Cas. 148, 145. 


[a] Phrase held not necessarily 
self-contradictory.—Rex v. .Town- 
send, (N.S.) 5 Can.Cr.Cas. 148, 145. 


[b]. “It may . . . mean living 
in the country for # limited period un- 
der such conditions as would give the 
foreigner a domicil here for all pur- 
poses, if such residence were,. or were 
intended to be, permanent.” Rex v. 


rarily domiciled,’’®? 
cuits,”®* “temporarily insane,”5> “temporarily off 
the premises,”®* “temporarily residing,”®? “tempo- 
rarily suspended,”>® “the closing ‘temporarily’ of 
bar rooms,’”®® and “to separate temporari- 


-Manus v. Home Ins. Co., 


[62 C.J.] 309 


Phrases: “Temporarily a resident,”®! “temporari- 


way to market,’®? “tempo- 
“temporarily exchange cir- 


cy eisai ae (N.S:) 5 Can/@r.Cas, 1:43; 


[c] Held not temporarily domicil- 
ed in Canada.—Under the Fisheries 
Act, Can. Rey. St. c 95 § 18, provid- 
ing for angler’s license and exempting 
therefrom “foreigners when tempo- 
rarily domiciled in Canada and em- 
ploying Canadian boats and _ boat- 
men,” the foreign owners of a fishing 
camp, who went there only during the 
trout fishing season solely and ex- 
clusively for the purpose of the 
sport, held not to be foreigners ‘‘tem- 
porarily domiciled” in Canada. Rex 
ae ey neae. (N.S.) 5 Can.Cr.Cas. 


64 Knox v. Beirne, 4 Ark. 460, 462. 


_[a] Constrning constitutional pro- 
vision [Ark. Const. Art 6 § 12] that 
the “judges of the circuit court may 
temporarily exchange circuits, or hold 
courts for each other, etc.,” the court 
said: ‘These terms have not in them 
any very precise or definite meaning. 
ee In connection with other por- 
tions of the constitution, . they 
are, nevertheless, capable of being de- 
fined with sufficient accuracy. . .. 
They confer upon the Legislature 
power to require the judges ‘tempo- 
rarily’ to exchange ridings, and to 
hold courts for each other in contra- 
distinction to any constant or perma- 
nent .alteration or rotation of cir- 


cae’ Knox v. Beirne, 4 Ark. 460, 
55. Markland v. Clover Leaf Casu- 


alty Co., (Mo.App.) 209 S.W. 602, 606. 


[a] As not limited to short time. 
—The allezation that a person was 
“temporarily insane” held not to neg- 
ative insanity for some considerable 
length of time. Markland v. Clover 
Leh Coenen Co,; *CMo.). 209 Sow. 

02, 6 


“Temporary insanity” 
Persons § 33. 


56. Lewis v. North American Ins. 
Co., (Wis.) 234 N.W. 499, 501; Mce- 
(Wis.) 229 
N.W. 537, 539 (both cases construing 
phrase in insurance policy). 


57. Rex v. Townsend, 
Can.Cr.Cas, 143, 145. 


58. McCune v. Pell & Bro., 232 S. 
W. 43, 192 Ky. 22, 29. 


fa] Held not temporarily suspend- 
ed.—-Employment of one who termi- 
nated employment and worked for 
other employer in other state for a 
period of sixteen months and then 
returned to former employer under a 
new contract and on different terms, 
held not “temporarily suspended” 
within Workmen’s Compensation Act 
(Ky. St. Suppl. (1918) § 4957) making 
original acceptance effective in sub- 
sequent employment under same em- 
ployer if the employment be “tem- 
porarily suspended.” McCune v. Pell 


see Insane 


(N.S.) 5 


me Bro., 282 S.W. 438, 45, 192 Ky. 22; 

9. 

weer State v. Strauss, 49 Md. 288, 
[a] Ordering the closing “until 


further notice’ of such barrooms, 
etc., held unauthorized under legis- 
lative grant of power to order “the 
closing ‘temporarily’ of any and all 
bar-rooms, bars, drinking houses and 
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yee 


TEMPORARY.®1 
term. °? 


The word is a comparative 
Although it has no fixed meaning in the 
sense that it designates a fixed period of time,*? 
it is said to have a well-defined meaning.®* 
defined as meaning: but a short time;°® 

ing;®* continuing but a short time;*’ existing or 


acy 


TEMPORARILY—TEMPORARY | 


a short time only; lasting for a time only;"? not 


It is 


81 
chang- al. 


continuing,®® or lasting,®® for a limited time;"°® for 


liquor shops.” State v. Strauss, 49 


Ma. 288, 300. 


60. Vercruysse v. Ulaga, 201 N.W. 
192, 229 Mich. 49, 51; Transport Utili- 
tor Sales Co. v. Zwergel, 199 N.W. 
668, 228 Mich, 132, 136. 


[a] Separation for week-end.— 
Permitting jury to separate for the 
week-end, during deliberations, held 
authorized by Pub. Acts (1919) No. 
385, providing that “‘‘the court, or the 
judge thereof, may . . permit 
the jurors to separate temporarily.” 
Vercruysse v. Ulaga, 201 N.W. 192 
198, 229 Mich. 49, 52 [cit and foll 
Transport Utilitor Sales Co. v. Zwer- 
gel, 199 N.W. 668, 228 Mich. 132, 136]. 
See also Trial [38 Cyc 1819, 1820]. 


61. See also Temporarily ante. 
Temporary: 
Absence or removal as constituting 


vacancy or nonoccupancy see Fire 
Insurance § 262. 


Administrator see Executors and Ad- 
ministrators §§ 2780-2813. 


Alien enemy see Aliens § 2 text and 
note 14 


Alimony see Divorce §§ 498-536. 


Chairman of county board see Coun- 
ties § 101 text and notes 37-41. 


const or commission see Courts § 


Damages see Damages § 47. 


Injunction see infra text and notes 
82-94. 

Insanity see Criminal Law § 86; 
sane Persons § 33. 

eae see Fire Insurance §§ 34, 

Position, created or filled by city 
council see Municipal Corporations 
§ 1616 text and note 94. 


re ane. for holding court see Courts 


In- 


Receiver see Receivers § 1 text and 
notes 21-23. 


Removal of barriers around excava- 
tions as affecting liability of city 
for injury see Municipal Corpora- 
tions § 1815 notes 97-1, § 1816 
note 12, § 1838. 


Statute see infra text and notes 95— 


. 


62. Markland v. Clover Leaf Cas- 
ee) Co., (Mo.App.) 209 S.W. 602, 


63. Slack v. Jacob, 8 W.Va. 612, 
650; McManus v. Home Ins. Co. (Wis.) 
229 N.W. 537, 538. See State v. 
Strauss, 49 Md. 288, 295 (‘does not 
praca tae denote a fixed portion of 
ime’’). 


[a] As indicating undefined period. 
—(1) After quoting several of the 
dictionary definitions given in the 
text, the court said: “It will be ob- 
served that nearly all of them 
clearly indicate an undefined period 
of time.” Slack v. Jacob, 8 W.Va. 
612, 650. (2) “If a physician says 
the patient has obtained temporary 
relief,’ he means that the patient has 
obtained such relief fot an undefined 
time, which may be determined by a 
future contingency. So when a gen- 


eral speaks of a ‘temporary cessation 
of hostilities,’ though in some cases 
the time may be prescribed, in others 
it is often indefinite.” Slack v. Jacob, 
supra. 


[b] Denotes brief period.—‘‘While 
that word does not necessarily denote 
a fixed portion of time, it certainly de- 
notes a brief portion as contradistin- 
guished from an _ indefinite one.” 
State v. Strauss, 49 Md. 288, 295. 


64 Young v. Povich, 116 A. 26, 
121 Me. 141, 145, 29 A.L.R. 48. 


65. Young v. Povich, supra. 
66. Young v. Povich, supra. 
“Change” 11 C.J. p 286. 


67. Moore v. Smead, 62 N.W. 426, 
89 Wis. 558, 567. 


68. Webster New Int. D. [quot 
Young v. Povich, 116 A. 26, 121 Me. 
141, 145, 29 A.L.R. 48]; Webster Un- 
abr..D. [quot Slack v. Jacob, 8 W.Va. 
612, 650]; Moore v. Smead, 62 N.W. 
426, 89 Wis. 558, 567. 


69. Worcester D. [quot Slack v. 
Jacob, 8 W.Va. 612, 650]; State v. 
Strauss, 49 Md. 288, 295 [cit Webster 
D.; Worcester D.]. 


70. Webster New Int. D. [quot 
Young v. Povich, 116 A. 26, 121 Me. 


141, 145, 29 A.L.R. 48]; Webster Un- 
abr. D.; Worcester D. [both quot 
Slack v. Jacob, 8 W.Va. 612, 650]; 
Moore v. Smead, 62 N.W. 426, 89 Wis. 
558, 567. See State v. Strauss, 49 
Md. 288, 295 [cit Webster D.; Wor- 
cester D.]. 


[a] Similar definition.—‘Lasting 
only for a limited time.” State v. 
Strauss, 49 Md. 288, 295 [cit Webster 
D.; Worcester D.]. 


71. Standard D. [quot Curry v. U. 
S., 47. Ct.C]: 393,::398]. 


72. Webster New Int. D. [quot 
Young v. Povich, 116 A. 26, 121 Me. 
141, 145, 29 A.L.R. 48]; Webster Un- 
abr. D. [quot Slack v. Jacob, 8 W.Va. 
612, 650]; Moore v. Smead, 62 N.W. 
426, 89 Wis. 558, 567. e 


fa] Use illnstrated.—‘‘The patient 
has obtained temporary relief—there 
is a temporary cessation of hostili- 
ties—there is a temporary supply of 
provisions. In times of great danger 
Rome appointed a temporary dicta- 
tor.” Webster Unabr. D. [quot Slack 
v. Jacob, 8 W.Va. 612, 650]. 


73. Worcester D. [quot Slack v. 
Jacob, 8 W.Va. 612, 650]; Young v. 
Povich, 116 A. 26, 121 Me. 141, 145, 
29 A.L.R. 48; State v. Strauss, 49 
Md. 288, 295 [cit Webster D; Wor- 
cester D.]; Moore vy. Smead, 62 N.W. 
426, 89 Wis. 558, 567. 


“Duration” 19 C.J. p 837. 


74 Standard D. [quot Curry v. U. 
S., 47 Ct.Cl. 398, 398]; Webster New 
Int. D. [quot Young v. Povich, 116 A. 
26, 121 Me. 141, 145, 29 A.L.R. 48]; 
aoe ae ee Smead, 62 N.W. 426, 89 Wis. 


75. Worcester D. [quot Slack vy. 
Jacob, 8 W.Va. 612, 650]. 


76. Bouvier L. D. [quot People y, 
Wright, 70 Ill. 388, 399]. R 


of long duration;’* not To: 
limited time;75 that which is to last for a limited 
time;*® transitory."* 
sis,78 or the opposite of;7® permanent,®° or perpetu- 


Temporary injunction.®? 


permanent ;7* only for a 


It is said to be the antithe- 


This term includes an 


77. Worcester D. [quot Slack Vv. 
Jacob, 8 W.Va. 612, 650]; Young v. 


‘Povich, 116 A. 26, 121 Me. 141, 145, 29 


A.L.R. 48; Moore v. Smead, 62 N.W. 
426, 89 Wis. 558, 567. 


78. McManus v. Home Ins. 
(Wis.) 229 N.W. 537, 538. 


[a] “The antithesis of ‘temporary’ 
is ‘permanent.’” McManus v. Home 
Ins. Co., (Wis.) 229 N.W. 537, 538. 


79. Bouvier L. D. [quot People v. 
Wright, 70 Ill. 388, 399]; Lefkovitz 
v. Chicago, 87 N.E. 58, 238 Ill. 23, 29. 


80. Lefkovitz v. Chicago, supra; 
McManus v. Home Ins. Co., (Wis.) 
229 N.W. 537, 538. See Metropolitan 
L. Ins. Co. v. Blue, (Ala.) 133 So. 707, 
710 (‘in contradiction’’). 


Co., 


[a] In reference to street obstruc- 
tion which may be maintained for the 
construction of a public improvement, 
the term “is the opposite of ‘perma- 
nent’ and means a period of time com- 
mensurate with the reasonable prose- 
cution of the work which is being car- 
ried on.” Lefkovitz v. Chicago, 87 N. 
E. 58, 238 Ii: 23, 29. 


[b] “Permanent” distinguished.— 
(1) “It is a word used in contradis- 
tinction to permanent. + see LE not 
permanent it must have been tempo- 


rary.” McManus v. Home Ins. Co., 
(Wis.) 229 N.W. 537, 538. (2) “ ‘Per- 
manent’. - is in_ contradic- 


tion to ‘temporary.’ ” Metropolitan 
a a Co. v. Blue, (Ala.) 133 So. 707, 


“Permanent” 48 C.J. p 919. 

81. Bouvier L. D. [quot People v. 
Wright, 70 Ill. 388, 399]. * : 

“Perpetual” 48 C.J. p 928. 

82. Temporary injunction: 


Appeal from see Appeal and Erro 
402, 403. x na 


Bond on granting see Inj i 
Wrcnal g junctions §§ 

Continuance, discharge, dissolution or 
modification see Injunctions § 662 
et seq. 

In aid of creditor’s bill see Creditors’ 
Suits §§ 197-201. 

Jurisdiction and venue see In = 
tions §§ 461-467. aus 


Mandatory see Injunctions § 7. 


Notice and process see Inj 
re eece ad. njunctions 
Relative convenience and inj 
Injunctions §§ 64, 65. ek Ris 
Restraining: 
Acts of defendant see E t 
109, 110. sire 
Condemnation proceedings gs - 
inent Domain §$§ 528-536, ii 
Disposition of: 
bgp beers ts oper pending fore- 
closure see Mortgages 
1685, 1687. ec lieh Sa 
Partnership property pending ac- 
counting between partners see 
Partnership § 928. 
Diversion of subterranean or perco- 


Mare waters see Waters [40 Cye 


For later cases, developments and changes in the law see Annotations, same title and section number, 


injunction®* awarded after a hearing, to remain in 
force pending the final disposition of the cause,*+ or 
issued preliminary to the final disposition of the ease 
on its merits,*® and continuing until final hearing 
on the merits, unless modified by further order;%* 
an interlocutory injunction;’? an order operative 
usually until the final hearing of the case in 
which it is issued;** a preliminary injunction;*® 


TEMPORARY 


a preliminary order of court, granted at the out- 


Restraining:—Continued 
Exercise of power of sale see Mort- 
gages §§ 1353-1370. 
Foreclosure of: 
Chattel Mortgages §§ 495-501. 
Mechanics’ Liens § 510. 
Mortgages § 638 (before default), 
§ 1328 (on foreclosure by power 
of sale). 
Infringement of: 


Copyright see Copyright and Lit- 
erary Property § 342. 


Patents §§ 596-608. 


Trade-mark or trade-name_ see 
Trade-Marks, Trade-Names, 
and Unfair Competition [38 
Cyc 899-902]. 

Maintenance of nuisance see Nui- 

sances § 397. 


Mortgage foreclosure sale see Mort- 
gages §§ 1800-1803. 

Obstruction of stream see Waters 
[40 Cyc 591]. 

Pollution of stream see Waters [40 
Cyc 602]. 

Sale of property for unpaid taxes 
see Taxation §§ 1583-1591. 

Unfair competition in trade see 
Trade-Marks, Trade-Names, and 
Unfair Competition [38 Cyc 899- 
902). 

Unlawful diversion of water from 
stream see Waters [40 Cye 618]. 


Violation of liquor law see Intoxi- 
eating Liquors § 2. 

When rights doubtful see Injunc- 

~ tions §§ 16-18. 


ss. “Injunction” 


@4. State v. Superior Court for 
Snohomish County, 288 P. 847, 130 
Wash. 668, 672. See Swaim v. City of 
Indianapolis, (Ind.) 171 N.E. 871, 873 
(“is usually issued upon notice and 
hearing’’). 


$5. Hoskins v. Cauble, 
App.) 198 S.W. 629, 630. 


86. Joyce Injunctions § 109 [cit 
Hoskins v. Cauble, (Tex.Civ.App.) 198 
S.W. 629, 630]. See Yellow Cab, etc., 
Co, v. Amarillo, (Tex.Civ.App.) 20 S. 
W.(2d) 855, 856. 


87. Yellow Cab & Baggage Co. v. 
City of Amarillo, (Tex.Civ.App.) 20 
S.W.(2d) 855, 856; Hoskins v. Cauble, 
(Tex.Civ.App.) 198 S.W. 629, 630; 
State v. Superior Court for Snohomish 
County, 288 P. 847, 130 Wash. 668, 672. 
See Houghton v. Meyer, 28 S.Ct. 234, 
236, 208 U.S. 149, 156, 52 L.Ed. 452; 
Pack vy. Carter, 223 F. 638, 640; Mar- 
tin v. Tourangeau, 25 Que.K.B, 358, 
364, 17 Que.Pr. 327. 


[a] “Interlocutory injunction” 
synonymous.—State v. Superior Court 
for Snohomish County, 288 P. 847, 130 
Wash. 668, 672. 

[b] “Interlocutory injunction” us- 
ed interchangeably.— Yellow Cab, etc., 
Co. v. Amarillo, (Tex.Civ.App.) 20 S. 
W.(2d) 855, 856; Hoskins v. Cauble, 
(Tex.Civ.App.) 198 S.W. 629, 630. 


“interlocutory injunction” see In- 
junctions § 2. 


88. State v. Johnston, 97 P. 790, 78 


see Injunctions 


(Tex.Civ. 


Kan, 615, 617 [cit Newbern v. Service 
Pipe Line & Mining Co., 267 P. 29, 126 
Kan. 76, 79; Emporia v. Emporia Tel- 
ephone Co., 133 P. 858, 90 Kan. 118, 
122; Ex parte Sharp, 124 P. 532, 
533, 87 Kan. 504, 508, Ann.Cas.1913E 
460, and quot Beers v. Watertown, 
176 N.W. 149, 42 S.D. 441, 445]. See 
Pea ony Indianapolis, (Ind.) 171 N.E. 


[a] Similar definitions.—(1) “A 
temporary injunction is a restraining 
order effective until the trial of the 
action in which it is issued.’ Em- 
poria v. Emporia Telephone Co., 133 
P. 858, 90 Kan. 118, 122. To same ef- 
fect Swaim v. Indianapolis, (Ind.) 171 
N.E. 871, 873 (“effective only until, 
ete.”). (2) “Temporary or interlocu- 
tory injunctions are such as are to 
continue until the final hearing, or 
generally until further order.” Joyce 
Injunctions § 109 [quot Hoskins v. 
ea (Tex.Civ.App.) 198 S.W. 629, 


89. Yellow Cab, etc., Co. v. Ama- 
rillo, (Tex.Civ.App.) 20 S.W.(2d) 855, 
856; Hoskins v. Cauble, (Tex.Civ. 
App.) 198 S.W. 629, 630; State v. Su- 
perior Court for Snohomish County, 
288 P. 847, 180 Wash. 668, 672. 


[a] “Preliminary injunction” syn- 
onymous.—State v. Superior Court 
for Snohomish County, 288 P. 847, 130 
Wash. 668, 672. 


{[b] “Preliminary injunction” used 
interchangeably.—-Yellow Cab, etc., 
Co. v. Amarillo, (Tex.Civ.App.) 20 S. 
W.(2d) 855, 856; Hoskins v. Cauble, 
(Tex.Civ.App.) 198 S.W. 629, 630. 


“Preliminary injunction’ see In- 
junctions §§ 2, 7. 


90. Deming y. Bradstreet, 84 A. 
116, 119, 85 Conn. 650, 659. 


91. Giliman v. Talley, 119 N.W. 
144, 140 Iowa 718, 722; Ex p. Sharp, 
124 P. 532, 87 Kan. 504, 509, Ann.Cas. 
1913E 460; In re Luttgerding, 110 P. 
95, 83 Kan. 205, 211; Evans v. Mayes, 
62. S.Hb207,. 81_S.C.711885-192'5 4) Pelzer 
v. Hughes, 3 S.E. 781, 27 S.C. 408, 
415; Gordon y. Hoencke, (Tex.) 253 
S.W. 629, 630; James v. Weinstein, 
(Tex.Commn.App.) 12 S.W.(2d) 959, 
960; Coffee v. Borger State Bank, 
(Tex.Civ.App.) 88 S.W.(2d) 187, 188. 
See Midland Bldg., ete, Assoc. v. 
Sparks Chapel Colored M. E. Church, 
(Tex.Civ.App.) 385 S.W.(2d) 774, 775 
(‘for the sole purpose of preserving 
the subject-matter of the controversy 
as it existed at the time the suit was 
instituted’’). 


[a] Primary or sole purpose.—(1) 
“The primary purpose and office of a 
‘temporary injunction’ is to preserve 
the status quo of the subject-matter 
of the suit against any act of a party 
which would tend to render final judg- 
ment ineffectual.” Gordon v. Hoencke 
(Tex.) 253 S.W. 629, 630 (construing 
Vernon Sayles Civ. St. Annot, [1914] 
art 4643 § 2). (2) “The only purpose 
of a temporary injunction is to main- 
tain the ‘status quo’ until plaintiff 
could have an opportunity for a trial 
upon the merits.” Giliman y. Talley, 
119 N.W. 144, 145, 140 Iowa 718, 722. 
(3) “The sole object is to preserve 
the subject of controversy in the con- 
dition in which it is when the order 
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set or during the pendency of an action, forbidding . 
the performance of the threatened acts described 
until the rights of the parties respecting them shall 
have been finally determined by the court;®® for 
the purpose of maintaining the “status quo” of the 
matter in controversy,®! and not for finally deter- 
mining rights.°? 
as a “restraining order” ;°3 


It has been said to be the same 
but it is also distin- 


is made until an opportunity is af- 
forded for a full and deliberate inves- 
tigation.” Pelzer v. Hughes, 3 S.E. 
781, 27 S.C. 408, 415 [quot Evans v. 
Mayes, 62 S.E. 207, 81 S.C. 188, 192]. 
(4) “As a provisional remedy the 
function of the temporary injunction 
in the instant case is to prevent ap- 
pellants from selling the property un- 
til the trial of the suit, which chal- 
lenges the right to sell, has deter- 
mined the issues of law and fact 
made by appellees’ petition.” Mid- 
land Bldg., ete., Assoc. v. Sparks 
Chapel Colored M. E. Church, (Tex. 
Civ.App.) 35 S.W.(2d) 774, 775. 


92. Exp. Sharp, 124 P. 532, 87 Kan. 
504, 509, Ann.Cas.1913H 460; In re 
Luttgerding, 110 P. 95, 83 Kan. 205, 
211; Gordon v. Hoencke, (Tex.) 253 S. 
W. 629, 630; James v. Weinstein, 
(Tex.Commn.App.) 12 S.W.(2d) 959, 
960; Coffee v. Borger State Bank, 
(Tex.Civ.App.) 38 S.W.(2d) 187, 188. 
See Evans v. Mayes, 62 S.E. 207, 81 
S.C. 188, 192; Pelzer v. Hughes, 3 S.E. 
781, 27 S.C. 408, 415; Midland Bldg., 
etc., Assoc. v. Sparks Chapel Colored 
M. &. Church, (Tex.Civ.App.) 35 S.W. 
(2d) 774, 775 (“did not determine is- 
sues of law or fact involved’’). 


[aj] Not determinative of final 
rights.—(1) “It cannot be used to 
take property out of the possession 
of one person and put into.that of 
another.’ Pelzer v. Hughes, 3 S.E. 
781, 27 S.C. 408, 415 [quot Evans v. 
Mayes, 62 S.BH. 207, 81 S.C. 188, 192]. 
(2) “The final rights of the parties 
are not necessarily or usually deter- 
mined on the hearing for the tempo- 
rary injunction.’ Gordon v. Hoencke, 
(Tex.) 253 S.W. 629, 630. (3) ‘Their 
object is to maintain the ‘status quo,’ 
to maintain property in its existing 
condition, to prevent further or im- 
pending injury—not to determine the 
right itself.” In re Luttgerding, 110 
P; 95, 83 Kan. (205, 211. fauet, Exp: 
Sharp, 124 P. 532, 87 Kan. 504, 509, 
Ann.Cas.1913E 460 (both cit Cyc)]. 
(4) “The issuance of the temporary 
writ of injunction did not determine 
the issues of law or fact involved in 
the main suit.” Midland Bldg., etc., 
Assoc. v. Sparks Chapel Colored M. E. 
Church, (Tex.Civ.App.) 35 S.W.(2d) 
774, 775. (5) “The purpose of the is- 
suance of a temporary injunction is 
to maintain the ‘status quo’ in regard 
to the matter in controversy, and not 
to determine the respective rights of 
the parties.” James v. Weinstein, 
(Tex.Commn.App.) 12 S.W.(2d) 959, 
960 [quot Coffee v. Borger State 
Bank, (Tex.Civ.App.) 38 S.W.(2d) 187, 
188]. 


93. Houghton v. Meyer, 28 S.Ct. 
234, 236, 208 U.S. 149, 156, 52 L.Ed. 


452; McGonigle v. Foutch, 51 F.(2d) 
455, 460; Pack v. Carter, 223 F. 638, 
640; Swaim v. Indianapolis, (Ind.) 


171 N.E. 871, 873; State v. Vedder, 
(Kan.) 287 P. 232, 233; “Laswell -v. 
Seaton, 191 P. 266, 107 Kan. 439, 442; 
Ex p. Sharp, 124 P. 532, 87 Kan. 504, 
508, Ann.Cas.1913E 460; State v. 
Johnston, 97 P. 790, 78 Kan. 615, 617; 
Castleman v. State, 47 So. 647, 94 
Miss.. 609, 617; Beers v. Watertown, 
176 N.W. 149, 42 S.D. 441, 445; Rig- 
gins v. Thompson, 71 S.W. 14, 16, 96 
Tex. 154; Yellow Cab, ete, Co. v. 
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guished therefrom.®* 
' Temporary statute. 


Amarillo, (Tex.Civ.App.) 20 S.W.(2d) 


855, 856. But see cases infra note 94. 


[a] “Restraining order” equiva- 
lent.—(1) “A restraining order which 
is granted, or sustained, or denied 
after a hearing of the parties, .. . 
in effect, and in everything but name 
is a temporary injunction.” McGoni- 
gle v. Foutch, 51 F.(2d) 455, 460. (2) 
“A temporary injunction is in effect 
a restraining order.” Castleman Vv, 
State, 47 So. 647, 649, 94 Miss. 609, 
617. (3) “It is true that a ‘restrain- 
ing order’ is an injunction but the 
terms are commonly used to designate 
a temporary injunction as _ distin- 
guished from an injunction which is 
to remain in force during the pend- 
ency of the suit.” Riggins v. Thomp- 
son, 71 S.W. 14, 16, 96 Tex. 154 [quot 
Yellow Cab, ete, Co. v. Amarillo, 
(Tex.Civ.App.) 20 S.W.(2d) 855, 856]. 
(4) “It has become the custom as a 
matter of practice in Kansas to use 
the two terms “restraining order’ and 
‘temporary injunction’ interchange- 
ably. . . . If a distinction does ex- 
ist, it is one ‘without a difference.’ ”’ 
State v. Vedder, (Kan.) 287 P. 232, 
PAS EN (5) “While the statutory re- 
straining order is a species of tempo- 
rary injunction, it is only authorized, 
p . until the pending motion for a 
temporary injunction can be heard 
and decided.’ Houghton v. Meyer, 
28 S.Ct. 234, 2386, 208 U.S. 149, 156, 
52 L.Ed. 452 [quot Pack v. Carter, 223 
F. 638, 640]. 


[b] “Restraining order” synony- 
mous.—(1) “The terms ‘temporary 
restraining order’ and ‘temporary in- 
junction’ [are] ... . sometimes us- 
ed synonymously.” Swaim v. Indian- 
apolis, (Ind.) 171 N.E.,871, 873. (2) 
“The term ‘temporary injunction’ is 
often used synonymously with ‘re- 
straining order.’” State v. Johnston, 
97 P. 780, 78 Kan. 615, 617 [cit Las- 
well v. Seaton, 191 P. 266, 107 Kan. 
439, 442 (quot State v. Vedder, (Kan.) 
287 P. 232, 233 [‘ ‘temporary injunc- 
tion’ and ‘restraining order’ are often 
used synonymously’”’]); Ex p. Sharp, 
124 P. 532, 87 Kan. 504, 508, Ann.Cas. 
1913E 460, and quot Beers v. Water- 
town, 176 N.W. 149, 42 S.D. 441, 445]. 


ha cd order” see Injunctions 


94. Houghton v. Meyer, 28 S.Ct. 
234, 236, 708 U.S. 149, 156, 52 L.Hd. 
452; Pack v. Carter, 223 F. 638, 640; 
Swaim v. Indianapolis, (Ind.) 171 N. 
E. 871, 878; Newbern v. Service Pipe 
Line & Mining Co., 267 P. 29, 126 Kan. 
76, 783 State, v. Johnston, 97: P:. 790, 
78 Kan. 615, 617 [quot Beers v. Wa- 
tertown, 176 N.W. 149, 42 S.D. 441, 
445, and cit Emporia v. Emporia Tel- 
ephone Co., 133 P. 858, 90 Kan. 118, 
122; Ex p. Sharp, 124 P. 532, 87 Kan. 
504, 508, Afan.Cas.1913E 460 (quot In 
re Luttgerding, 110 P. 95, 83 Kan. 205, 
211 [cit Cyc])]; State v. Graves, 117 
N.W. 717, 718, 82 Neb. 282, 286; State 
v. Baker, 88 N.W. 124, 62 Neb. 840, 
849; Walbridge-Aldinger Co. v. Tulsa, 
233 P. 171, 107 Okl. 259, 263; Exp. 
Grimes, 94 P. 668, 20 Okl. 446, 452, 
458; Hoskins v. Cauble, (Tex.Civ. 
App.) 198 S.W. 629, 680; State v. Su- 
perior Court for Snohomish County, 
288 P. 847, 130 Wash. 668, 672. See 
also Injunctions § 10. : 


[a] “Restraining order’ compared 
and distinguished.—(1) “A ‘restrain- 
ing order’ is an order granted to main- 
tain the subject of controversy in 
‘statu quo’ until the hearing of an ap- 
plication for a temporary injunction. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


A statute®®> limited merely 
in its duration;®* or which is limited in its opera- 


TEMPORARY 


tion for a particular period of time after its enact- 


ment.®* 


. . . It is not intended as an in- 
junction ‘pendente lite.’” Bx p. 
Grimes, 94 P. 668, 670, 20 Okl. 446, 
452. To same effect Kelly v. Pulaski 
Stave Co., 105 S.W. 153, 139 Ky. 707, 
709, 31 Ky... 942; Matthews v. Rog- 
ers, 53 S.W. 4138, 107 Ky. 236, 343, 21 
Ky. Li. ~ 905. (2) “A ‘temporary re- 
straining order’ is distinguished from 
an interlocutory injunction in that it 
is ordinarily granted merely pending 
the hearing of a motion for a tempo- 
rary injunction, and its life ceases 
with the disposition of that motion 
and without further order of the 
court, while . . . an interlocutory 
injunction is usually granted until 
the coming in of the answer or until 
the final hearing of the cause, and 
stands as a binding restraint until re- 
scinded by the further action of the 
court.” High Injunctions § 3 [quot 
Houghton v. Meyer, 28 S.Ct. 234, 236, 
208 U.S. 149, 156, 52 L.Ed. 452 (quot 
Pack vy. Carter, 223 F. 638, 640)]. (3) 
“Between these two classes of orders 
there is a clear distinction, which ap- 
pellant has failed to recognize.” 
Beers v. Watertown, 176 N.W. 149, 42 
S.D. 441, 445. (4) “In this state and 
by the statutes above referred to 
IKan. Rev. St. (1923) 60—1104, 60— 
1110], there is a distinction between 
a restraining order and a temporary 
injunction.’”” Newbern v. Service Pipe 
Line & Mining Co., 267 P. 29, 126 Kan. 
76, 78. (5) “Our law has . rec- 
ognized a marked distinction between 
temporary restraining orders and pre- 
liminary injunctions. . . The for- 
mer may be granted ex parte on 
emergent showing, to remain in force 
until upon due notice a hearing can 
be had upon the question of the grant- 
ing of a preliminary injunction pend- 
ing the final disposition of cause.” 
State v. Superior Court of Washing- 
ton for Snohomish County, 228 P. 847, 
848, 130 Wash. 668, 671, 672 (under 
Rem. Comp.) St. 8§ 722, 1716). (6) 
“DhextermiS, os = while sometimes 
used synonymously, are properly dis- 
tinguished.” Swaim y. Indianapolis, 
Ging); SU IN. 87s Bios ai) as ene 
better usage limits the meaning of 
‘restraining order’ to such an order ag 
is operative orily until a hearing can 
be had upon an application for an in- 
junction, and of ‘temporary injunc- 
tion’ to an order operative usually 
until the final hearing of the case in 
which it is issued.” State v. John- 
ston, 9% P., 790, 791, 78 Kan615,, 617 
[quot Beers v. City of Watertown, 
176 N.W. 149, 150, 42 S.D. 441, 445, 
and cit Newbern v. Service Pipe Line 
& Mining Co., 267 P. 29, 126 Kan. 76, 
79; Emporia v. Emporia Telephone 
Co., 183-P. 858, 90 Kan. 118,122; Ex 
p. Sharp, 124 P. 532, 87 Kan. 504, 508, 
Ann.Cas.1913E 460]. To same effect 
State v. Baker, 88 N.W. 124, 62 Neb. 
840, 847 [cit and foll State v. Graves, 
117 N.W. 717, 82 Neb. 282, 286]. (8) 
“The former [temporary injunction] 
embodies a restraint which continues, 
unless modified by the court, until 
the hearing of the cause, and then it 
is made either permanent or discharg- 
ed altogether; while the latter [tem- 
porary restraining order] is not an in- 
junction at all, but a writ of the court 
to compel parties to maintain the 
matters in controversy in statu quo 
until the question whether or not a 
temporary injunction ought to issue 
may be determined.” Walbridge-Al- 
dinger Co. v. City of Tulsa, 233 P. 
171, 175, 107 Okl. 259, 268 [quot Ex p. 
Grimes, 94 P. 668, 20 Okl. 446, 450, 
451]. (9) “The infallible distinction 


Other phrases: 


“Temporary abandonment,”®® 


between a temporary restraining or- 
der and a temporary injunctior is that 
the former issues without notice on 
a showing of emergency and the lat- 
ter-issues only after notice and hear- 
ing.’ ‘Terre Haute, etc., R. Co. v. St. 
Joseph, etc., R. Co., 57 N.W. 530, 155 
Ind. 27, 30 [quot Mason v. Milligan, 
114 N.E. 3, 185 Ind. 319, 321]. .° To 
same effect Swaim v. City of Indian- 
apolis, (Ind.) 171 N.E. 871, 873. (10) 
“The restraint which the order pur- 
ports to impose, and not the name 
given to it, determines its true name 
and character [as temporary injunc- 
tion or restraining order].” State v. 
Johnston, 97 P. 790, 78 Kan. 615, 617 
[quot Laswell v. Seaton, 191 P. 266, 
267, 107 Kan. 439, 442 (quot State v. 
Vedder, (Kan.) 287 P. 232, 233); 
Beers v. Watertown, 176 N.W. 149, 
42 S.D. 441, 445]. (11) “The effect 
and not the name determines the 
class [whether temporary injunction 
or restraining order] to which it be- 
longs.” City of Emporia v. Emporia 
Telephone Co., 133 P. 858, 859, 90 Kan. 
118, 122 [cit State v. Johnston, 97 P. 
790, 78 Kan. 615, 617]. To same effect 
Laswell v. Seaton, 191 P. 266,107 Kan. 
439, 442 [cit State v. Vedder, (Kan.) 
287 P. 232, 233 (“after all, as pointed 
out in the Laswell case, supra, it is 
the effect of the order, and not the 
name given it, which determines its 
true character’)]; Newhern v. Serv- 
ice Pipe Line & Mining Co., 267 P. 29, 
126 Kan. 76, 79. (12) ‘Undoubtedly 
the temporary injunction . .. isa 
writ of higher character than the re- 
straining order.” Ex p. Grimes, 94 P. 
668, 20 Okl. 446, 450 [quot Walbridge- 
Aldinger Co. v. Tulsa, 233 P. 171, 107 
Okl. 259, 263]. (13) Within Vernon 
Sayles Civ. St. Annot. (1914) art 4644, 
providing for appeals the term held to 
mean that interlocutory injunction 
provided for by the other articles of 
the chapter, and not restricted to a 
“restraining order.’’ Hoskins vy. Cau- 
ble, (Tex.) 198 S.W. 629, 630. 


95. “Statute” see Statutes § 1. 


nce People v. Wright, 70 Ill. 388, 


[a]. “ocal or special statute” dis- 
tinguished.—‘The fact that the act 
is limited as to the time of its dura- 
tion does not make it a local or spe- 
cial act.’ People v. Wright, 70 Ill. 
388, 398, 399. 


“Zocal or special laws” see Statutes 
see text and notes 34-42, §§ 307-— 

97. Bouvier L. D. [quot People v. 
Wright, 70 Ill. 388, 399]. 


98. See cases infra this note. 


{a] In connection with public 
lands.—In charging jury that plain- 
tiff must show his abandonment of 
school land was temporary, so as not 
to lose the rights of a purchaser, the 
court said: “By ‘temporary abandon- 
ment’ . . . is meant such abandon- 
ment may continue so long but no 
longer than the facts which justified 
the abandonment in the first place ex- 
isted. That is, if plaintiff abandoned 
the land under a well-grounded fear 
of death or a serious bodily injury, 
and the facts, if any, that justified 
said abandonment have continued 
since said time to the present time, 
such abandonment would be consid- 
ered temporary, unless plaintiff had 
abandoned the land permanently;” 
and such charge was upheld on ap- 
peal. Jones v. Wright, (Tex.) 92 S.W. 
1010, 1013. 


——— 


“temporary absence,”®® “ ‘temporary additional’ po- 
lice,”+ “temporary bonds,”? “temporary building,’? 
“temporary disability,”* “temporary duty,”> “tem- 
“temporary fluctuation,”? 
“temporary illness,’”® 
“temporary impairment of the power to earn 
ineapacity,”!1 


porary employment,’* 


“temporary general law,’ 


money,”?® “temporary 


{b] In respect to employer’s lia- 
bility.—‘‘In cases of temporary aban- 
donment, the relation of master and 
Servant ceases so long as the aban- 
donment continues, but reattaches 
when the service of the master is re- 
sumed.” Dockweiler v. American Pi- 
ane Co., 160 N.Y.S. 270, 273, 94 Misc. 


[c] “Complete abandonment” dis- 
tinguished.—Dockweiler v. American 
Piano. Con 1602 NOY.S2 -2:705 0278. 29.4 
Misc. 712 (affecting master’s liability 
under master and servant relation). 


[ad] “Deviation”  distinguished.— 
Dockweiler v. American Piano Co.; 
160 N.Y.S. 270, 273, 94 Mise. 712 (af- 
fecting master’s liability under mas- 
ter and servant relation). 


99; U9 So =v... Dayio21> F(2d): 307; 
308; Lidonnici v. Davis, 16 F.(2d) 
532, 584, 57 App.D.C. 36; MacKusick 


V..Jo0hnson, (C.C Al) 8. (2d)s. 398, 
S0IP EEUU OSoe Ve COGS 29; TNS | 21.42 5215. 
See also Aliens § 53. 


fa] “Six months absence” held 
temporary.—Rule of Secretary of La- 
bor promulgated under Quota Act 
May 19, 1921 (Comp. St. § 4289% et 
Seq.), defining “temporary absence” 
as an absence in any foreign country 
not exceeding six months in duration, 
held reasonable. WLidonnici v. Davis, 
16 F.(2d)- 532, 534, 57 App.D.C. 36; 
Mackusick v. Johnson, 3 F.(2d) 398, 
40 ES U.S: Vs Loads 2904 Bo o21 4. 245. 


[b] Absence held not temporary. 
—Under Secretary of Labor Rule, 
(cited supra), the absence of an il- 
literate alien, who returned to native 
country and remained there for a 
year and nine months, and who gave 
no convincing proof of having had 
any domicile in the United States, 
held not ‘“‘temporary” so as to entitle 
him to reénter, under Quota Act (1921) 
§ 2 (Comp. St. § 4289%a). U. S. v. 
Tod, 297 F. 214, 215. 


Affecting: 
Domicile see Domicile § 19. 
Right to vote see Elections § 28. 


1. Baltimore v. State, 15 Md. 376. 
480, 74 Am.D. 572; Slack v. Jacob, 8 
W.Va. 612, 651. 


[a] “Permanent police” distin- 
guished.—Baltimore v. State, 15 Md. 
376, 480. 74 Am.D. 572 [cit Slack v. 
Jacob, 8 W.Va. 612, 651]. 


2. Darling v. Board of Chosen 
Freeholders of Hudson County, (N.J.) 
107 A. 854, $55. 


[a] Hela “temporary bonds.”— 
Bonds of a maturity limited to six 
years, issued by a county through its 
board of chosen freeholders to finance 
a county hospital for the insane, held 
“temporary bonds,” within the mean- 
ing of Act March 28, 1912 (P. L. p 
451), authorizing the issuance of such 
bonds and their private sale. Darling 
v. Board of Chosen Freeholders of 
Hudson County, (N.J.) 107 A. 854, 
855. 

3. Rodwell v. Wade, 23 L.G.R, 174: 
Keeling v. Wirral Rural Council, 28 
L.G.R. 201. 


4 See Accident Insurance §§ 172, 
174, 177: Workmen’s Compensation 
Acts § 82. 

5. Curry v. United States, 47 Ct.Cl. 


393, 397. 


TEMPORARY 


“temporary 


6 State v. Galligan, 167 N.W. 8038. 
805, 167 Wis. 487. 


7. H. B. Glover Co. v. Bladine, 27 
F.(2d) 347, 349. 


8. Peo. v. Wright. 70 Ill. 288, 399 


9. Mt. Olive Coal Co. v. Industrial 
ROTA TNS ALON, 129 N.E. 103, -104, 295 


10. Cincinnati, etc., R. Co. v. Sil- 
vers, (Ky.) 126 S.W. 120, 123. 


[a] Another expression for “loss 
of time.”—Cincinnati, N. O. & T. P. 
ase v. Silvers, (Ky.) 126 S.W. 120, 


ll. Mt. Olive Coal Co. v. Indus- 
trial Commission, 129 N.E. 103, 104, 
295 Ill. 429. See also Accident Insur- 
ance §§ 172, 174, 177; Workmen’s 
Compensation Acts § 82. 


12. See Injury § 25. See also Dam- 
ages § 187 text and notes 68-78; Nui- 
sances § 503. 


13. Knox vy. Beirne, 
465. 

14. Blood v. Beal, 60 A. 427, 481, 
100 Me. 30; Una v. Dodd, 39 N.J.Eq. 
178, 186; Peo. v. Carpenter, 52 N.Y. 
S. 781, 784, 31 App.Div. 603; Alexander 
v. Philadelphia, 17 Pa.Dist. 799, 803; 
Yokum v. Yokum, (W.Va.) 157 S.E. 
579, 580. 


{a] With reference to municipali- 
ties.—(1) As used in General Muni- 
cipal Law of New York, “the tempo- 
rary loan seems to be one which is to 
be paid with and by the taxes of a 
current fiscal year.” Peo. v. Carpen- 
tern s52 (N.Y¥US: 78h,. 784; 31 App. Div. 
603, 608. To same eftect Blood v. 
Beal, 60 A. 427, 431, 100 Me. 30 (un- 
der Maine Constitutional Amendment 
22 limiting municipal indebtedness); 
Alexander v. Philadelphia, 17 Pa.Dist. 
799, 800, 803 (within art § 8 of 
Pennsylvania constitution and acts of 
April 20, 1874 (P. L. 65), limiting 
power of municipal corporations to 
incur indebtedness). (2) “A tempo- 
rary loan, then, in contemplation of 
the constitutional amendment [Const. 
Amend. art 22, limiting municipal in- 
debtedness, but providing that the 
adoption of the article shall not ap- 
ply to temporary loans to be paid out 
of money raised by taxation during 
the year in which they are made], is 
one made for a temporary purpose to 
be paid during the municipal year in 
which it is made from taxes assessed 
and collected within the same year. 
And if such loan, although temporary 
in its inception, or any part thereof, 
is carried over into the next munici- 
pal year, it then loses its temporary 
character and becomes a debt or lia- 
bility of the city within the prohibi- 
tion of the above amendment.” Blood 
v. Beal, 60 A. 427, 431, 100 Me. 30. 


[b] “Funded debt” of municipal- 
ity distinguished.—Peo. v. Carpenter, 
52 N.Y.S. 781, 784, 31 App.Div. 603. 


[c] Generally not to exceed one 
year.—‘A ‘temporary loan’ is gener- 
ally understood to be one which is 
made for a year or less, depending 
upon the circumstances of the case.” 
Yokum v. Yokum, (W.Va.) 157 S.H. 
579, 580. 

{[d] Held not such _ loan.—(1) 
Where officers of savings bank in dif- 
ficulties applied and obtained from 
ehaneery court an order permitting 


4 Ark. 460, 


[62 C.J.] 313 


injury,”!? “temporary interchanging of riding,’’?* 
“temporary loan,”’!+ “temporary nuisance,”!*® “tem- 
porary obstruction,’’*® “temporary offices,”17 “tem- 
porary order of injunction,”!® “temporary or lo- 
eal,”’?® “temporary or permanent damages,’’?° “tem- 
porary privilege,”?! “temporary purpose,’”?? “tempo- 


them to make certain investments and 
temporary loans, the court, in con- 
tempt proceedings for violation of the 
order, said: ‘“‘A loan which is made 
for eleven months and is then paid to 
answer a temporary purpose of the 
ereditor, and as soon as that purpose 
is effected is renewed or made again 
for the same period can [not] fairly 
be called a temporary loan.” Una v. 
Dodd, 39 N.J.Eq. 173, 187. (2) “A 
loan for five years (the minimum 
time for repayment of the bank’s 
loan) could not be considered a tem- 
porary one. . ‘It wasn’t for tem- 
porary purposes. Yokum y. Yokum, 
(W.Va.) 157 S.E. 579, 580. 


15. See Nuisances § 8. 


“Permanent nuisance” 
genished see Nuisances § 9. 


16. Lefkovitz v. City of Chicago, 
87 N.B. 58; 238 I'l. 23, 30; State wv. 
Darese, 115 N.W. 948, 104 Minn. 37, 


17. In re Optometry, 28 Pa.Dist. 
67, 68 (construing statute prohibiting 
the establishment of temporary offi- 
ees for the practice of optometry). 


[a] “he test as to whether an of- 
fice is a temporary one within the 
intent of the act depends upon the 
permanency with which it is main- 
tained by a person as a place in which 
to practice optometry, and not upon 
the extent with which it is so used.” 
In re Optometry, 28 PaDist. 67, 68. 


18. State v. Graves, 117 N.W. 717, 
82 Neb. 282, 286; State v. Baker, 88 
N-W. 124, 62 Neb. 840, 847; ?p. 
Grimes, 94 P. 668, 20 Okl. 446, 458. 
See also supra text and notes 82-94. 


19. Knox y. Beirne, 4 Ark. 460, 464. 


[a] “Wot permanent or lasting.”— 
Knox v. Beirne, 4 Ark. 460, 464. 


20. Oklahoma City v. Page, (Okl.) 
6 P.(2d) 10383, 10385. See also Dam- 
ages §§ 37, 47. 


Bates v. Holbrook, 73 N.Y.S. 
417, 67 App.Div. 25, 35 [aff 64 N.E. 
181, 188, 171 N.Y. .460, motion den 
64 N.E. 753, 171 N.Y. 688]. 


fa] Hela not “temporary privi- 
lege.’—The erection of buildings for 
the storage of tools and machinery 
used in the completion of the subway 
requiring three or more years for 
such work, and also used for the gen- 
eration of compressed air power, held 
permanent in a special sense with 
reference to the completion of work, 
and their erection and maintenance 
held not a ‘temporary privilege,” 
granted by L. (1892) c 556 § 4, pro- 
hibiting the use of streets except for 
such temporary purposes as the prop- 
er authorities may grant to facilitate 
the work. Bates v. Holbrook, 64 N.E. 
181, 183, 171 N.Y. 460. 


£2. Thompson vy. Emmert, (Ky.) 
46 S.W.(2d) 502, 503; Matney v. Els- 
wick, (Ky.) 45 S.W.(2d) 1046, 1047 
(both cases construing election stat- 
ute preserving voting residence de- 
spite voter’s ‘absence for a temporary 
purpose’); Young v. Povich, 116 A. 
26, 121 Me. 141, 145, '29 A.L.R. 48; 
Leighton v. Leighton Lea Assoc., 131 
N.Y.S. 561, 564, 566, 74 Misc. 229; 
Asbahr v. Wahl, 159 N.W. 549, 164 
Wis. 89, 90; Seibold v. Wahl, 159 N. 
W. 546, 164 Wis. 82, 86 Ann.Cas.1917C 
400; Moore v. Smead, 62 N.W. 426, 


yo 


distin- 


to give any such mortgage.” 
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rary reason,”?> “temporary removal,”’?4 “temporary 
renting,”25> “temporary residence,”?® “temporary re- 


89 Wis. 558, 567; Burrows v. Lang, 
[1901] 2 Ch. 502, 508. 


[a] Held not “borrowing ‘for 
temporary purposes.’ ’—Where corpo- 
ration, in nature of building and loan 
association, was organized under stat- 
ute [L. (1851) c 122 § 5] granting it 
“yower to borrow money for tempo- 
rary purposes” and limiting the dura- 
tion of such loan to two years, gave 
a purchase-money mortgage and bond 
running ten years, the court said: 
“This mortgage ran for ten years, and 
it was clearly not for temporary pur- 
poses. The association had no right 
Leigh- 
ton v. Leighton Lea Ass’n, 131 N.Y. 
S. 561, 564, 74 Misc. 229. 


{[b] “Long term” distinguished.— 
Young v. Povich, 116 A, 26, 121 Me. 


141, 144, 29 A.L.R. 48 (as applied to 


leases of realty). 


[ec] “Short term” compared.—(1) 
In construing lease for furnished 
dwelling during certain season, the 
court said: ‘We think that the 
phrase ‘for a temporary purpose’ in- 
stead of the phrase ‘for a short term,’ 
under present methods of demise and 
occupancy would more definitely pre- 
sent the question of fact to be deter- 
mined. . . The elasticity of that 
phrase would allow a variation of the 
time, depending upon the purpose for 
which the lease was taken, and upon 
all the other circumstances and con- 
ditions surrounding the transaction.” 
Young v. Povich, 116 A. 26, 121 Me. 
141, 145, 29 A.L.R. 48. (2) What is 
a “short term” or a term ‘for tempo- 
rary purposes,” as distinguished from 
a “long term,’’ within the rule of im- 
plied warranty that a leased dwell- 
ing house is reasonably suitable for 
use and occupation, held a question 
of fact for the jury, depending on the 
circumstances of each case. Young 
v. Povich, supra. 


[d] “Temporary purpose” held 
shown.—‘‘'The association borrowed 
money and gave its note therefor 
payable in thirty days, and that very 
fact justifies the conclusion that the 
loan was for temporary purposes, 
[for which alone, under Laws 1851, ¢c 
122 § 5, it had power to borrow].” 
Leighton vy. Leighton Lea Ass’n, 131 
N.Y.S. 561, 566, 74 Misc. 229. 


[e] Within election laws.—(1) 
“One who leaves his home and es- 
tablishes a home elsewhere, not for 
the purpose of performing a particu- 
lar service, or of doing a particular 
job for another, or engaging in busi- 
ness for a limited time, but with the 
purpose of engaging in business or 
obtaining employment for an indefi- 
nite period, and remains away for 
two or three years, and does not re- 
turn except for the purpose of vot- 
ing, it cannot be said that he was 
absent for a temporary purpose.” 
Matney v. Elswick, (Ky.) 45 S.W. 
(2d) 1046, 1047. (2) “If an absence 
depends upon the completion of some 
temporary task, or upon the discharge 
of some duty of a temporary nature, 
the time fixed for a return to the 
domicile is sufficiently definite [to 
render the absence one for “tempo- 
rary purpose’ as regards right to 
vote].” Thompson vy. Emmert, (Ky.) 
46 S.W.(2d) 502, 503. See also Hlec- 
tions § 28. (3) “Attending the uni- 
versity, therefore, is clearly for a 
‘temporary purpose merely’ under the 
fourth subdivision of § 6.51 [setting 
out qualifications for voters].” Sei- 
bold v. Wahl, 159 N.W. 546, 164 Wis. 
82, 86, Ann.Cas.1917C 400. (4) “The 
purpose of getting an _ education 


— 


TEMPORARY 


straining order, 


eet of itself and alone, would be 
a ‘temporary purpose.” .Asbahr Vv. 
Wahl, 159 N.W. 549, 164 Wis. 89, 90. 
(5) Under St. (1915) § 6.51, prescrib- 
ing the rules for determining the 
qualification of electors, a student of 
the University of Wisconsin, regis- 
tered from a place in the state where 
his parents resided and to which he 
returned as opportunity, vacations, 
etc., permitted, who was partly de- 
pendent upon his home for a support, 
and who after graduation did not 
know where he would go, that depend- 
ing upon opportunities, and who did 
not have in mind any business open- 
ing in Madison which he intended to 
accept after graduation, held to be 
in Madison for a “temporary pur- 
pose” only, to have no home there, 
and hence no right to vote at a pri- 
mary election therein. Seibold v. 
Wahl, 159 N.W. 546, 547, 164 Wis. 
82, 86, Ann.Cas.1917C 400. (6) Un- 
der St. (1915) § 6.51, subsecs 2, 3, 4, 
9, the residence of a student, coming 
from another state where his parents 
resided to the University of Wiscon- 
sin and registering in the law school 
as from Madison and intending to 
stay there during his course at least, 
and who during the preceding sum- 
mer vacation was away from Madi- 
son, and who did not know where he 
would spend his following vacation, 
or where he would go after gradua- 
tion, that depending upon opportuni- 
ties, which might include his remain- 
ing in Madison, and who was entire- 
ly self-supporting, held for more than 
‘temporary purpose,’ entitling him to 
vote at a primary election therein, 
the court saying: “The purpose of 
getting an education which of itself 
and alone, would be a ‘temporary pur- 
pose’ has now added to it elements 
which develop that purpose into one 
of making Madison his home.” As- 
bahr v. Wahl, 159 N.W. 549, 550, 164 
Wis. 89, 90 [cit and foll Gross v. 
Wahl, 159 N.W. 549, 164 Wis. 91, 92 
(the court saying: “Although not so 
strong a case upon the facts as the 
one of Albert Asbahr,” supra)]. See 
also Elections § 30. 


[f] With relation to easements.— 
Construing the term in considering 
the question of the creation of an 
easement, the court said: “The mean- 
ing of ‘temporary purpose’ is not con- 
fined to a purpose that happens to 
last in fact for a few years only, but 
includes a purpose which is tempo- 
rary in the sense that it may within 
the reasonable contemplation of the 
parties come to an end.” Burrows v. 
Lang, [1901] 2 Ch. 502, 508. 


23. Moore v. Smead, 62 N.W. 426, 
89 Wis. 558, 567. 


24 Blackburn y. Lake Shore Traf- 
fic Co., 63 N.W. 289, 90 Wis. 362, 366; 
Moore v. Smead, 62 N.W. 426, 89 Wis. 


558, 567; Phillips v. Root, 31 N.W. 
712, 68 Wis. 128, 181. See Jarvais v. 
Moe, 38 Wis. 440, 445; Herrick vy. 


Graves, 16 Wis. 157, 165; 
of Phelan, 16 Wis. 76, 79. 


[a] Leaving homestead.—(1) ‘The 
words . manifestly mean a re- 
moval for a fixed and temporary pur- 
pose, or for a temporary reason.” 
Moore v. Smead, 62 N.W. 426, 89 Wis. 
558, 567 [quot Blackburn vy. Lake 
Shore Traffic Co., 68 N.W. 289, 90 Wis. 
862, 366]. To similar effect Herrick 
v. Graves, 16 Wis. 157, 165 [cit Jar- 
vais v. Moe, 38 Wis. 440, 444]; In re 
Est. of Phelan, 16 Wis. 76, 79. (2) 
“The removal » was only for a 
temporary purpose, to enable the 
daughter to attend school, . - with- 


In re Est. 


rary suspension,”?° “temporary total disability, 


27 “temporary service,”?® “tempo- 
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out any intention of abandoning the 
Homesieaa.” Phillips v. Root, 31 N. 
W. 712, 68 Wis. 128, 132. 

25. Bogart v. Cowboy State Bank 
& Trust Co., (Tex.Civ-App.) 182 S.W. 
678, 681. 


[a] Of homestead.—A lease of 
land, including the part which had 


'peen used as a homestead, in connec- 


tion with the homesteaders’ disposi- 
tion of their farm in another state 
prior to the execution of a deed of 
trust on the land within state, held a 
“temporary renting’? within Const. 
art 16 § 51, providing that any tempo- 
rary renting of a homestead shall not 
change its character when no other 
homestead had been acquired.  Bo- 
gart v. Cowboy State Bank & Trust 
Co., (Tex.) 182 S.W. 678, 681. 


26. State v. Cunningham, 55 A. 
654, 75 Vt. 332, 334. See also Resi- 
dence § 11. 


27. Houghton v. Meyer, 28 S.Ct. 
234, 236, 208 U.S. 149, 156, 52 L.Ed. 
452; Pack v. Carter, 223 F. 638, 640; 
Swaim v. Indianapolis, (Ind.) 171 _N. 
BE. 871, 873; Mason v. Milligan, 114 
N.E. 3, 185 Ind. 319, 321; Terre Haute, 
etc., R. Co. v. St. Joseph, etc., R. Co., 
57 .N.B.. 530, 155 Ind. 27,30; 
Bubank, 197 S.W. 425, 426, 176 Ky. 
739; Kelly v. Pulaski Stave Co., 105 
S.W. 153, 189 Ky. 707, 709, 31 Ky.L. 
942; Matthews v. Rogers, 53 S.W. 413, 
107 Ky. 236, 243, 21 Ky.L. 905; Wal- 
bridge-Aldinger Co. v. Tulsa, 233 P. 
171, 107 Okl. 259, 263; Beers v. City 
of Watertown, 176 N.W. 149, 42 S.D. 
441, 445; Miller v. Miller, (Tex.Civ. 
App.) 294 S.W. 694, 695; San Antonio 
Water Supply Co. v. Green, (Tex.Civ. 
App.) 198 S.W. 631, 632; State v. Su- 
perior Court of Washington for Sno- 
Homish, Coury: 228 P. 847, 130 Wash. 
668, 672. 


“Ynjunction” distinguished see In- 
junctions § 10. 


“Temporary injunction” compared 
and distinguished see supra text and 
notes 93, 94. 


neg Curry v. U. S., 47 Ct.Cl. 393, 


[a] “A service which is not per- 
manent in character.”—Curry v. U. S., 
4%) CEE £893, 398) 


[b] “Permanent service” distin- 
guished.—''To be sure, any service 
may be terminated unexpectedly the 
next day after begun, though it was 
anticipated it would continue for 
years. On the other hand, a tempo- 
rary service may continue for some 
time. The question to be asked is: Is 
it a fixed, permanent service, or is it 
to be terminated upon the perform- 
ance of a particular piece of work?” 
Curry v. U. S., 47 €t.Cl. 393, 398. 


29. McCune v. Pell & Bro., 232 S. 
W. 48, 192 Ky. 22, 29. 


_[a] Held not “temporary suspen- 
sion.”—Interval of sixteen months, 
during all of which time employee 
was employed elsewhere, held not a 
temporary suspension of his prior 
employment to which he returned un- 
der diiferent basis. McCune v. Pell & 
Bro., 232 S.W. 48, 192 Ky. 22, 29. 


30. Consolidated Coal Co. of St. 
Louis vy. Industrial Commission, 142 
N.E. 498, 500, 311 Ill. 61; Peabody 
Coal Co. v. Industrial Commission, 
308 Ill. 1388, 139 N.E. 7%, 9; Hissom 
Drilling Co. v. Benson, (Okl.) 5 P. 
(2d) 393, 396; Cudgel v. State In- 
dustrial Commission, (Okl.) 1 P.(2d) 
743; Western Steel Hrecting Co. v. 
Lukenbill, 287 P. 724, 725, 143 Okl. 92; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


MOss V. - 


fi ws : 

temporary total ineapacity,”*1 “temporary unoe- 
cupancy,”’’? “temporary use,”’?? “temporary visit,’°4 
and “temporary writ of injunction.”?> 


TEMPORARY ADMINISTRATOR.?¢ 


TEMPORARY ALIMONY.?? 
TEMPORARY DAMAGES.?% 


TEMPORARY INJUNCTION.®® 


TEMPORARY INSANITY.?° 


Thompson v. State Industrial Com- 
mission, 280 P. 597, 598, 133 Okl. 166; 
Smith & McDonnald v. State Indus- 
trial Commission, 271 P. 142, 144, 133 


Okl. 77. See Temporary Disability 
supra note 4, and cross references 
thereunder. 


See also cases infra note 31. 


[a] Under Workmen’s Compensa- 
tion Acts.—(1) ‘“ ‘Temporary total 
disability’ means the healing time, 
or that period of time that claimant 
or the employee by reason of the in- 
jury is unable to perform any kind 
of labor and is totally disabled.” 
Western Steel Erecting Co. v. Luk- 
enbill, 287 P. 724, 725, 143 Okl. 92 
[quot Cudgel v. State Industrial Com- 
mission, (Okl.) 1 P.(2d) 743]. (2) 
It “exists when the employee is inca- 
pacitated for the performance of any 
work for a limited time, after which 
time, he is able to resume work al- 
though he may still be partially in- 
capacitated.” Schneider Workmen’s 
Comp, L. p 1085 § 422 [quot Hissom 
Drilling Co. v. Benson, (OkKl.) 5 P. 
(2a) 393, 397]. (3) It “is usually un- 
derstood to mean the period following 
an injury during which the employee 
is unable to do any work whatever.” 
Bradbury Workmen’s Comp. L. (3d 
ed) p 849 [quot Hissom Drilling Co. 
v. Benson, (Okl.) 5 P.(2d) 393, 397]. 
(4) “That class of disability from 
which you could reasonably expect a 
recovery.’ Western Steel Erecting 
Co. v. Lukenbill, 287 BP, 724, 725, 1438 
Okl. 92 [quot Cudgel v. State Indus- 
trial Commission, (Okl.) 1 P.(2d) 
743]. (5) “That time, or healing 
period during which, by reason of the 
injuries received, he was unable to 
work, or was. totally disabled.” 
Thompson v. State Industrial Com- 
mission, 280 P. 597, 598, 133 Okl. 166 
[quot Hissom Drilling Co. v. Benson, 
(Ok1.) 56 P.(2d) 393, 397]. .(6) “The 
extent of the period of temporary to- 
tal disability is the period of the heal- 
ing process, during which time the 
injured employee is totally incapaci- 
tated for work by reason of the ill- 
ness attending the injury.” Peabody 
Coal Co. v. Industrial Commission, 
139 N.B. 7, 9, 308 Ill. 133. (7) “The 
period of temporary total disability 
is that temporary period immediately 
after the accident during which the 
injured employee is totally incapaci- 
tated for work by reason of the ill- 
ness attended by the injury.” Con- 
solidated Coal Co. of St. Louis v. In- 
dustrial Commission, 142 N.E. 498, 
500, 311 Ill. 61; Smith & McDonnald 
v. State Industrial Commission, 271 
P. 142, 144, 133 Okl. 77 [quot Hissom 
Drilling Co. v. Benson, (Okl.) 5 P.(2d) 
393, 396; Cudgel v. State Industrial 
Commn., (OkK1.) 1 P.(2d) 743]. 


See also Workmen’s Compensation 
Acts § 82. 


Zl. Panther Creek Mines v. Indus- 
trial Commission, 173 N.H. 818, 820, 
342 Ill. 68; Guest Coal Co. v. In- 
dustrial Commission, 155 N.E. 326, 
328, 324 Ill. 268; Peabody Coal Co. v. 
Industrial Commission, 139 N.E. 7, 9, 
308 Ill. 133; Stromberg Motor Device 
Co. v. Industrial Commission, 137 N. 
BH. 462, 305 Ill. 619, 624; Mt. Olive 


TEMPORARY—TEMPTATION 
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TEMPORARY RECEIVER.?*1 
TEMPORARY STATUTE.‘2 


TEMPORE. Latin, literally “in the time of.’’4% 


TEMPORIS EXCEPTIO. Latin, in the civil law, 
a plea of time, or of lapse of time, in bar of an ac- 


tion.*4 


TEMPTATION.*5 


Coal Co. v. Industrial Commission, 
129 N.E.-108, 104, 295 Tll. 429. See 
also cases supra note 30. 


[a] “Permanent disability” dis- 
tinguished.—Mt. Olive Coal Co. v. In- 
dustrial Commission, 129 N.E, 103, 
104, 295 Ill. 429. 


[b] Within Workmen’s Compen- 
sation Act.—(1) ‘‘The period of tem- 
porary total incapacity is that tempo- 
rary period immediately after the ac- 
cident during which the injured em- 
ployee is totally incapacitated for 
work by reason of the illness attend- 
ing the injury.” Mt. Olive Coal Co. 
v. Industrial Commission, 129 N.E. 
108, 104, 295 Ill. 429 [cit and foll 
Panther Creek Mines v. Industrial 
Commn., 173 N.E. 818, 820, 342 Ill. 
68; Guest Coal Co. v. Industrial Com- 
mission, 155 N.E. 326, 328, 324 Ill. 
268; Stromberg Motor Device Co. v. 
Industrial Commission, 187 N.BH. 462, 


464, 305 Ill. 619, 624]. (2) “The 
period of the healing process.” 
Panther Creek Mines v. Industrial 


Commission, 173 N.E. 818, 820, 342 Ill. 
68; Guest Coal Co. v. Industrial Com- 
mission, 155 N.E. 326, 328, 324 Ill. 268; 
Stromberg Motor Device Co. v. In- 
dustrial Commission, 137 N.E. 462, 
305 Ill. 619, 624; Mt. Olive Coal Co. v. 
Industrial Commission, 129 N.E. 103, 
104; 295 Ill. 429. 


“Temporary disability” 
note 4. 


32. Martin v. American Ins. Co., 
(Wis.) 223 N.W. 4387, 439 (construed 
in fire policy). 


33. Gulf Refining Co. v.. McCan- 
less, 109 S.E. 801, 802, 118 S.C. 6. 


[a] Hiring for “temporary use.”— 
Construing the phrase within Civ. 
Code (1912) § 3740, requiring agree- 
ments between bailor and bailee to 
be in writing, and to be recorded in 
same manner as chattel mortgages, 
and providing that the requirement 
shall not apply to ‘‘persons renting or 
hiring property for temporary use,” 
the court said: ‘The word ‘tempo- 
rary’ was not used in contradistinc- 
tion to the word ‘permanent,’ or any 
definite period of time, but to indicate 
such length of time as is not reason- 
ably calculated to mislead subsequent 
creditors and purchasers into the be- 
lief that the person in possession of 
the property is the owner thereof.” 


see supra 


Gulf Refining Co. v. McCanless, 109 
S.E. 801, 802, 118 S.C. 6. 

34 U.S. v. Trudell, 49 F.(2d) 730, 
732; U. S. v. McCandless, 46 F.(2d) 
288, 290; U. S. v. Day, 21 F.(2d) 307, 
309; MacKusick v. Johnson, 3 F.(2d) 
398, 401; U. S. v. Tod, 297 F. 214, 215. 


See also Aliens § 53. 


[a] In Immigration Act.—(1) ‘The 
word ‘temporary,’ in the phrase ‘re- 
turning from a temporary visit 
abroad,’ [in Immigration Act (1924) 
§ 4 (b), being 8 USCA § 204, classify- 
ing as a nonquota immigrant an im- 
migrant previously lawfully admitted 
to the United States, who is return- 
ing from a temporary visit abroad], 
means more than the mere retention 
of domicile, that is, an intention to 
keep the United States as a home to 


An evil enticement or allure- 


which one will ultimately return.” 
U. S. v. Day, 21 F.(2d) 307, 308. (2) 
“Ordinarily the intention [of the im- 
migrant] must be : ‘to return 
within a period relatively short, fixed 
by some early event.’”’ U. S. v. Tru- 
dell, 49 F.(2d),_730, 7382; U.S. v. Me- 
Candless, 46 F.(2d) 288, 290 [both 
Cases QUu0)t Ue 2S5=: Vein Davee no ee 
(2d) 307, 308]. (3) A temporary visit 
held limited to an absence of six 
months, U.S. v. Day, 21 F.(2d) 307, 
308; U.S. v. Tod, 297 F. 214, 215. (4) 
“What is a temporary visit cannot be 
defined in terms of elapsed time alone, 
when it is of such duration that its 
temporary character may reasonably 
be questioned.” S. v. Trudell, 49 
F.(2d) 730, 732. 


[ob] Hold not “temporary visit.”— 
(1) “In view of the fact that the wife 
bore two children while abroad, and 
gave no details of her reasons for 
staying so long [almost five years], 
except that she was always sick, the 
board had some basis for finding that 
she was not returning from a ‘tem- 
porary visit’ within the meaning of 
the statute.” U.S. v. Day, 21 F.(2d) 
307, 309. (2) Where alien, after sev- 
eral years lawful residence in United 
States, during which time he filed 
declaration of intention to become a 
citizen, returned to Switzerland where 
he remained eight and a half years, 
evidence held to sustain finding that 
his absence was not a temporary vis- 
si U.S. v. McCandless, 46 F.(2d) 288, 

90. 


35. Midland Bldg., ete., Assoc. v. 
Sparks Chapel Colored M. BE. Church, 
(Tex.Civ.App.) 35 S.W.(2d) 774, 775. 
See also Temporary Injunction supra 
text and notes 82-94. 


36. See Executors and Adminis- 
trators §§ 2780-2813. 


37. See Divorce §§ 498-536. 
es. See Damages § 47. 
39. See Temporary ante. 


40. See Criminal Law § 86; 
sane Persons § 


41. See Receivers § 1 text and 
notes 21-23. 


In-- 


42. See Temporary ante. 

43. Black L. D. 

[a] “hus, the volume called 
‘Cases ‘tempore’ Holt’ is a collec- 


tion of cases adjudged in the king’s 
bench during the time of Lord Holt.” 
Black L. D. 

44, Black L. D. 

[a] “Corresponding to the plea of 
prescription, or the statute of limita- 
tions, in our law.’”’ Black L. D. [cit 
Mackeldey Rom. L. § 213]. See also 
Limitations of Actions §§ 700-761. 


45. Temptation: 
As element of seduction see Seduction 
§ 155. 


Under attractive nuisance doctrine 
see Negligence §§ 155-189. 


“Arts,” “deception” and “flattery” 
compared see Art 5 C.J. p 589 note 
10% [al]. 
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ment;4® that which tempts to evil.+7 
of negligence,‘® it has been held to mean an instru- 
mentality of such enticing and alluring character- 
istics as to constitute, in law, an implied invita- 
tion;*? although it is also distinguished from 


vitation.”’®° 


TEMPUS. Latin, literally time in general.*1 
so in the civil and old English law, a time limited; 
It is used to introduce various max- 


a season.>? 
ims,°? and phrases.°*# 


TEMPUS ENIM MODUS TOLLENDI OBLIGA- 
TIONES ET ACTIONES, QUIA TEMPUS CURRIT 
CONTRA DESIDES ET SUI JURIS CONTEMP- 


TORES.*5 


TEMPTATION—TEN 


In the law 


“in- 


Al- 


denomination. *% 


TEMPUS EST QUANDO NIHIL; TEMPUS EST 


46. Suther v. State, 24 So. 43, 118 
Ala. 88, 98, 99 [quot Hall v. State, 32 
So. 750, 134 Ala. 90, 119 (quot Hayes 
v. State, 96 So. 647, 19 Ala.App. 241); 
Smith v. State, 69 So. 402, 13 Ala.App. 
899, 405]. 


“Allurement” 2 C.J. p 1159. 


47. Suther v. State, 24 So. 43, 118 
Ala. 88, 93, 99 [quot Hall v. State, 32 
So. 750, 134 Ala. 90, 119 (quot Hayes 
v. State, 96 So. 647, 19 Ala.App. 241); 
Smith v. State, 69 So. 402, 13 Ala.App. 
399, 405]. 


{a] Definitions approved.—Where 
the trial court in charging jury in a 
prosecution for seduction defined 
“temptation,” (inter alia), as in the 
text, the Supreme Court in sustain- 
ing the correctness of the instruc- 
tion said: “The definitions given of 
: . ‘temptation’ - are in har- 
mony with the meaning . - as de- 
fined by standard lexicographers.”’ 
Suther v. State, 24 So. 438, 118 Ala. 
88, 99 [cit Hall v. State, 32 So. 750, 
134 Ala. 90, 119]. 


{[b] Acts held not to constitute 
“temptation.”—Hayes v. State, 96.So. 
647, 19 Ala.App. 241, 242. 


[ec] In seduction cases.—“Tempta- 
tion can be by conduct or act—by 
suggestions of confidence and secrecy 
if they are believed by the unmarried 
woman and She is induced thereby to 
surrender her chastity, this would be 
seduction.” Hall v. State, 32 So. 750, 
cae Ala. 90,119. See also Seduction § 


48. See Negligence §§ 155-189. 


4S. Erickson v. Minneapolis, St. 
PB. & S. S. M. Ry. Co;, 205 N-W. 889, 
165 Minn, 106, 110, 45 A.L.R. 973. See 
also Negligence § 156. 


“Invitation” 33 C.J. p 810. 


50. Wilmot v. McPadden, 65 A. 
157; 79 Conn. 367, 376, 19 L.R.A.N.S. 
1101; Holbrook v. Aldrich, 46 N.E. 
115, 168 Mass. 15, 16, 60 Am.S.R. 364, 
36 L.R.A. 493; Delaware, etc., R. Co. 
v. Reich, 40 A. 682, 61 N.J.Law 635, 
643, 68 Am.S.R. 727, 41 L.R.A. 831; 
Paolino v. McKendall, 58 A. 268, 24 
Te tise 443, 96 Am.S.R. 736, 60 L.R. 


[a] Wot always invitation.— 
“Temptation is not always invitation. 
As the common law is understood by 
the most competent authorities, it 
does not excuse a trespass because 
there is a temptation to commit it, 
or hold property-owners bound to 
contemplate the infraction of prop- 
erty rights because the temptation to 
untrained minds to infringe them 
might have been foreseen.’”’ Holbrook 
v. Aldrich, 46 N.E. 115, 168 Mass, 15, 
16, 60 Am.S.R. 364, 36 L.R.A. 493 


[quot Wilmot v. McPadden, 65 A. 157, 
79 Conn. 367, 376, 19 L.R.A.N.S. 1101; 
Delaware, etc., R. Co. v. Reich, 40 A. 
682, 61 N.J.Law 635, 643, 68 Am.S.R. 
727, 41 L.R.A. 831; Paolino v. McKen- 
dall, 53 A. 268, 24 R.I. 432, 443, 60 L.R. 
A. 133, 96 Am.S:R. 736]. 


{b] Held not temptaticn constitut- 
ing’ invitation.—(1) Brick chimney, 
attached to a dwelling house which 
was being demolished, in a lot which 
was not fenced and was left unguard- 
ed. Wilmot v. McPadden, 65 A. 157, 
160,'°79° Conn.+ 367; 376, 19° LARLA.N-S: 
1101. (2) Coffee grinder, in grocery 
store. Holbrook v. Aldrich, 46 N.E. 
115, 168 Mass. 15, 16, 60 Am.S.R. 364, 
386 L.R.A. 493. (3) Fire in lot ad- 
joining streets. Paolino v. McKen- 
dall, 53 A. 268, 24 R.I. 432, 443, 96 Am. 
S.R. 736, 60 L.R.A. 133. (4) Gasoline 
engine with pulleys and belting con- 
necting it to a derrick, operated in an 
unfenced and unguarded _ place. 
Erickson v. Minneapolis, St. P. & S. S. 
M. Ry. Co., 205 N.W. 889, 165 Minn. 
LOG. 108s tal, v45 ACT Ree 9S. (5) 
Turntable or railroad property. Del- 
aware, etc., R. Co. v. Reich, 40 A. 682, 
61 N.J.Law 635, 643, 68 Am.S.R. 727, 
41 L.R.A. 831. See also Negligence 
§§ 174-184. 


{e] In criticizing “turntable doc- 
trine.’”—"“The Stout case, . - errs 
in construing a mere temptation as 
an allurement sufficient to legally 
constitute an invitation to enter the 
premises of another.’’ Paolino v. Mc- 
Kendall, 53 A. 268, 272, 24 R.I. 432, 
96 Am.S.R. 736, 60 L.R.A. 133. See 
Wilmot v. McPadden, 65 A. 157, 160, 
79 Conn. 367, 19 L.R.A.N.S. 1101. See 
also Negligence § 189. 


“Turntable doctrine’? 
gence § 155. 


see Negli- 


51. -Black L. D. 

“Time” see Time § 1. 

52. Black L. D. 

[a]. For example: “ ‘Tempus pes- 
sonis, mast time in the forest.” 


Black L. D. 
“Season” 56 C.J. p 1263. 


53. See maxims post text and 
notes 55-58. 


54. See phrases infra this note. 


_[a]. Tempus continnum.—‘“In the 
civil law, a continuous or absolute 
period of time. A term which begins 
to run from a certain event, and in 
which, when it has once begun to 
run, all the days are reckoned as they 
follow one another in the calendar.” 
Black L. D. [eit Dig. 3, 2, 8; Mackel- 
dey Rom. L. § 195]. 


[b] Tempus semestre—‘‘In old 
English law, the period of six months, 


QUANDO ALIQUID; NULLUM TAMEN EST 
TEMPUS IN QUO DICENDA SUNT OMNIA.*° 


TEMPUS EX SUAPTE NATURA VIM NULLUM 
EFFECTICHM HABET.°* ‘ 


TEMPUS SPECTATUR IN RE STIPULATION- 
IBUS QUO CONTRAHIMUS.*® 


TEN. One more than nine; twice five.5® 


Ten days’ advertising. A notice published at least 
ten times, and on ten distinct days.®° 


Ten dollar bill.6: A bank-bill®? of the denomina- 
tion of ten dolhars, or a treasury note of the same 


or half a year, consisting of one hun- 
dred and eighty-two days.” Black L. 
D. [cit Croke Jac. 166]. 


[ec] Bempus utilo.—‘‘In the civil 
law, a profitable or advantageous 
period of time. A term which begins 
to run from a certain event, only 
when he for whom it runs has ob- 
tained a knowledge of the event, and 
in which, when it has once begun to 
run, those days are not reckoned on 
which one has no ‘experiundi potes- 
tas’; i. e., on which one cannot prose- 
cute his rights before a court.” Black 
L. D. [eit Dig. 3, 6, 6; Mackeldey 
Rom, L. § 195]. 


55. A maxim meaning “For time is 
a means of destroying obligations 
and actions, because time runs 
against the slothful and contemners 
of their own rights.” Bouvier L. D. 
[cit Fleta 1, 4c 5 § 12]. 


564 A maxim meaning “There is 
a time when to say nothing; a time 
to say something; but no time to say 
every thing.’’ Morgan Leg. Max. [cit 
Riley Leg. Max.]. 

57. A maxim meaning “Time in its: 
own nature has no effectual force.” 
Morgan Leg. Max [cit Trayner Leg. 
Max. ]. : 


53. A maxim meaning “In constru- 
ing agreements reference is to be had 
to the time at which they were en- 
tered into.” Morgan Leg. Max. [cit 
Dig. 50, 17, 144, 1]. 


59. Webster New Int. D. 
“Five” 26 C.J. p 646. 
“Nine” 46 C.J. p 480. 


60. Maxwell v. Burns, 
App.) 59 S.W. 1067, 1071. 


[a] Phrase “means what it says,— 
that there should be a notice pub- 
lished [as defined in text].” Max- 
well v. Burns, (Tenn.Ch.A.) 59 S.W. 
1067, 1071. 


_ [b]_ Held not to be such advertis- 
ing.—In construing the phrase as 
used in a decree for the sale of per- 
sonalty of a decedent’s estate, the 
court said: “An advertisement on one 
day ten days prior to the sale would 
certainly not be ‘ten days’ advertis- 
ing,’ nor would a publication three 
times within that time be ‘ten days’ 
advertising.’ ” Maxwell v. Burns, 
(Fenn.Ch.A.) 59 SSW. 21067, LOTT: 


“Day LT Calpe iad 


61. “Bill” 7 C.J. p 1179 text and 
notes 18—20. 


“Dollar” 19 C.J. p 384, 
62. “Bank bill’ 6 C.J. p 1180. 


thes State v. Freeman, 89 N.C. 469, 


“Denomination” 18 C.J. p 486. 


(Tenn.Ch. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


Other phrases: “After ten days’ advertising,”®+ 
“after the ‘expiration’ of ten days,’’®®> “publication 
for ten days,”®® “ten blocks,’®* “ten clear days,’’®® 
“ten 
days,”?° “ten days’ advertisement,”7! “ten days be- 
fore suit is brought,”?? “ten days before the return 
day,”**® “ten days immediately prior to its presen- 


“ten ‘eonseeutive’  blocks,’’®® 


TEN—TENANCY 


consecutive 


certified.’’§8 


tation,”’™* “ten days’ notice,”’™® “ten days’ notice of 


the application,”’*® “ten days’ period,”?? “ten days 
prior to the time fixed for such application,”?§ “ten 
days prior to the time fixed for the hearing,”?® “ten 


64. Maxwell v. Burns, (Tenn.Ch. 
A io ES INV 1 OO ek O TL. 
65. Jackson v. Harris, (Ga.) 142 


S.E. 273, 276. 


[a] “Within ten days” contrasted. 
—‘To require that a thing be done 
within ten days is not the same as 
forbidding a thing to be done until 
after the expiration of ten days.” 
Jackson v. Harris, (Ga.) 142 S.E. 278, 
276 [cit Rusk v. Hill, 45 S.E. 42, 117 
Ga. 722, 726]. 


66. . Tilton v. Decker, 
SOs) 101s Cal. 73 


[a] Specific number of publica- 
tions not requnired.—In construing 
Street Opening Act, the court said: 
“Section 18 of the act requires that 
after the assessment is completed 
and filed with the city council, the 
council shall give notice of such fil- 
ing ‘by publication for at least ten 
days in a daily newspaper.’ .. . 
The expression ‘publication for ten 
days’ found in section 22 of the act 
does not require any specific number 
of publications. It designates a peri- 
od of time during which the publica- 
tion is to be made. The intervening 
Sundays are properly counted.” Til- 
ou v. Decker, 154 P. 860, 863, 171 Cal. 


67. Platt’ v. City and County of 
San Francisco, 110 P. 304, 312, 158 
Cal. 74. 


fa] As meaning “ten consecutive 
blocks.”—San Francisco Charter, art 
2c2§1, subd 27, as amended Febru- 
ary 5, 1903 (St. [1903] p 586), pre- 
eluding authorization of the joint use 
by two or more street railways of 
more than “ten blocks” of any street, 
held to mean ten consecutive blocks. 
Platt v. City and County of San Fran- 
cisco, 110 P. 304, 312, 158 Cal. 74. 


“Block” 8 C.J. p 1125 text and notes 
43-49. 


68. See Clear Days 11 C.J. p 836. 


69. Platt v. City and County of 
San Francisco, 110 P. 304, 312, 158 Cal. 
74. 


154 P. 860, 


70. Tilton v. Decker, 154 P. 860, 
863, 171 Cal. 7381; Maxwell v. Burns, 
(Tenn.Ch.App.) 59 S.W. 1067, 1069. 


71. Maxwell v. Burns, (Tenn.Ch. 
App.) 59 S.W. 1067, 1071. 


[a] “Advertising ten days before” 
distinguished.—‘‘An advertisement on 
one day published ten days prior. to 
the sale might well be an advertising 
ten days before the sale, but it would 
not be ‘ten days’ advertisement.” 
Maxwell v. Burns, (Tenn.Ch.A.) 59 
S.W. 1067, 1071. 


72. Marietta Fertilizer Co. v. Ben- 
ton, 94 S.E. 657, 21 Ga.App. 466. 


[a] Notice to bind for attorney’s 
fees.—Where the return day for fil- 
ing suits in a court is on the 15th of 
the month, and a petition is filed on 
that day, a notice to bind for attor- 
ney’s fees, served on the 5th of the 
same month, held served ‘ten days 
before suit is brought” as required by 
code. Marietta Fertilizer Co. v. Ben- 


TENANCY.®9 


ton, 94 S.E. 657, 21 Ga.App. 466, 467. 


73. Marietta Fertilizer Co. v. Ben- 
ton, 94 S.E. 657, 21 Ga.App. 466; Pol- 
ee Ske Yoder, 2 A.K.Marsh. (Ky.) 


74 Ehinger v. Graham, 155 N.W. 
747, 749, 190 Mich, 132. 


75. Jackson v. Harris, (Ga.) 142 
S.E. 273, 275, 276; Morton v. Sims, 64 
Ga. 298, 301. 


[a] “Notice given within ten days” 
distinguished.—In setting aside the 
appointment of a committee or guard- 
ian for an alleged insane person, the 
Supreme court said: ‘“‘The trial judge 
seems to have construed the ten days’ 
notice to be given as a mere require- 
ment that notice shall be given with- 
in ten days.” Jackson v. Harris, 
(Ga.) 142 S.H. 273,-276 [cit Rusk v. 
Hill, 45 S.E. 42, 117 Ga. 722, 726]. 


76. Jackson v. Harris, (Ga.) 142 
cae aio, 275; Morton y. Sims, 64 Ga. 


77. Croissant v. De Soto Improve- 
ment Co., 101 So. 37, 87 Fla. 530, 542. 


78. Howbert v. Heyle, 27 P. 116, 
47 Kan. 58, 63. 


79. Marietta Fertilizer Co. v. Ben- 
ton, 94 S.E. 657, 21 Ga.App. 466, 467. 
See Howbert v. Heyle, 27 P. 116, 47 
Kan. 58, 64. 


80. Jackson v. 
S.E. 2738, 275. 


81. Marietta Fertilizer Co. v. Ben- 
ton, 94 S.E. 657, 21 Ga.App. 466; Pol- 
lard v. Yoder, 2 A.K.Marsh. (Ky.) 
264. 


82. Grantham v. State, 
718, 714, 26 Ga.App. 198. 


[a] As meaning in the morning.— 
“The order of the judge setting the 
motion Lto (be .heard..).). ‘at’ ten 
o’clock [on named day]’ . - was 
construed by him as meaning ten 
o’clock a. m. This was a reasonable 
construction and, the judge who 
signed the order having so construed 
it, this court will not interfere.” 
Grantham v. State, 105 S.E. 713, 714, 
26 Ga.App. 198, 200. 


83. Brimberg v. George B. Herzig 
an 192 N.Y.S. 830, 832, 200 App.Div. 
106. 


[a] Weight of material not of bag. 
—The ordinary meaning of the 
phrase, as used in a sales contract, 
held not to be that the bag shall 
weigh ten ounces, but that it shall be 
made of ten-ounce burlap. Brimberg 
y. George B: Herzig Co., 192 N.Y.S. 
830, 882, 200 App.Div. 106. 


84 A. Macdonald Co. v. Dahl, 12 
Sask.L. 209, 46 Dom.L.R. 250, 252, 
[1919] 2 WestWkly. 156. 


85. Grignon v. Shope, 197 P. 317, 
320, 100 Or. 611. 


86. Croissant v. De Soto Improve- 
ment Co., 101 So. 37, 87 Fla. 530, 541; 
Jackson v. Harris, (Ga.) 142 S.E. 278, 
276; Rusk v. Hill, 45 S.H. 42, 117 Ga. 
722, 726; Peo. v. Rose, 47 N.E. 547, 
167 Ill. 147, 149. 


Harris, (Ga.) 142 


105 S.E. 
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days service of the notice,’”’®® “ten exclusive days 
before the return day,”*! “ten o’clock,”®? “ten-ounce 
burlap bags,”®* “ten per cent attorney fee,’®* “ten 
per cent interest,”’>> “within ten days,’8* “within 
ten days after such adjournment,”§? and “within 
ten days after the bill of exceptions is signed and 


That relation which exists where 


one has let real estate to another, to hold of him 
as landlord;®° the relation of a tenant to the Jand 


87. Croissant v. De Soto Improve- 
ment Co., 101 So. 37, 87 Fla. 530, 541; 
ine v. Rose, 47 N.E. 547, 167 Ill. 147, 


{a] Sundays included.—Croissant 
v. De Soto Improvement Co., 101 So. 
37, 8% Fla. 53807 543. 


[b] Sundays not included.—Peo. 
v. Rose, 47 N.E. 547, 167 Ill. 147, 149. 


28. Rusk v. Hill, 45 S.E. 42, 117 
Ga. 722, 726. 


83. Tenancy: 


As the relation of landlord and ten- 
ant see Landlord and Tenant § 1. 


At sufferance see Landlord and Ten- 
ant §§ 370-378. 


At will see Landlord and Tenant §§ 
336-369. 


By the curtesy see Curtesy §§ 37-47. 


By entireties see Husband and Wife 
§§ 97-106. 


By implication see Landlord and Ten- 
ant §§ 20-42. 


be aren ues see Tenancy in Common 
post. 


Distinguished from other relations, 
see Landlord and Tenant §§ 10-16, 


Dower §§ 410-421. 
For life see Estates §§ 59-129. 
Gre tga! see Landlord and Tenant §§ 


From day to day see Landlord and 
Tenant § 310. 


From month to month see Landlord 
and Tenant §§ 303-307. 


From quarter to quarter see Landlord 
and Tenant § 308 (creation and na- 
ture), § 334 (termination). 


From week to week see Landlord and 
Tenant § 309 (creation and nature), 
§ 335 (termination). 


From year to year see Landlord and 
Tenant §§ 289-302. 


In fee or fee simple see Estates § 8. 
In tail see Estates §§ 43-58. 
Joint Tenancy § 1. 


Periodical: see Landlord and Tenant 
§§ 289-335. 


Tenancy in Common post. 


se. Morrill v. Mackman, 24 Mich. 
279, 284, 9 Am.R. 124. See Morris v. 
Bowman & Brown (Ark.) 1 S.W.(2d) 
549, 551; Lightbody v. Truelsen, 40 
N.W. 67, 39 Minn. 310, 313; Bates v. 
State, 76 S.W. 462, 45 Tex.Cr. 420, 422. 


[a] Form cf words immaterial._—_ 
“No particular form of words is nec- 
essary to create a tenancy. Any 
words that show an indication of the 
lessor to divest himself of the pos- 
session and confer it on another, but, 
of course, in subordination to his own 
title, is sufficient. Lightbody v. Truel- 
sen, 40 N.W. 67, 39 Minn. 310, 313. 


[b] Held to create tenancy.—Con- 
tract by mortgagee, who acquired 
farm on foreclosure, with one who 
was to cultivate it, providing the lat- 
ter was to pay specified sum annually, 
and perform certain other conditions, 
for stated number of years; and if 
all these payments were made and 
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which he holds.®1 


General tenancy. A tenancy which is not fixed 
and made certain in point of duration by the agree- 


ment of the parties.®® 


Other phrases: “Implied tenancy,”®® “several ten- 
ancy,”®? “tenancy by implication,”®*® and “tenancy 


of the present occupants.”?® 


conditions performed, the former 
would execute a deed to the latter; 
but that the annual payments, as 
made, should be treated as rent held 
to create relation of landlord and ten- 
ant. Morris v. Bowman & Brown, 
(Ark.) 1 S.W.(2d) 549, 551. 


{c] Landlord necessary.—In con- 
struing the word “tenant” as used in 
a statute punishing the keeping of 
disorderly houses, the court said: 
“However, to constitute tenancy 
z ithe keeper of such a house 
must have some right to a tenancy 
thereof by contract express or im- 
plied; in other words, he must have 
a landlord.” Bates v. State, 76 S.W. 
462, 45 Tex.Cr. 420, 422. See also 
Landlord and Tenant § 1 note 8 [a]. 


91. Black L. D. 


[a] “Hence it signifies (1) the es- 
tate of a tenant, as in the expressions 
‘joint tenancy,’ ‘tenancy in common’; 
(2) the term or interest of a tenant 
for years or at will, as when we say 
that a lessee must remove his fixtures 
during his tenancy.” Black L. D. 
[eit Sweet]. 


92. Stone v. Los Angeles, 
App.) 299 P. 838, 841. 


[a] “Geasehold” of similar im- 
port.—‘“ ‘Tenancy’ and ‘leasehold’ des- 
ignate the tenant’s estate in the prem- 
ises let to him.” Stone v. Los Ange- 
les, (Cal.App.) 299 P. 838, 841. 


“Leasehold” see Landlord and Ten- 
ant § 384. 


“Tenant” see Estates § 3 (in broad- 


est sense); Landlord and Tenant § 
1 note 2 [a] (in relation to landlord). 


(Cal. 


The word used to designate the 
tenant’s estate;®2 it is said to imply an interest in 
the property,®* although it does not necessarily im- 
ply a right to complete an exclusive possession.°* 


TENANCY AT SUFFERANCE.1 
TENANCY AT WILL.? 
TENANCY BY CURTESY.® 
TENANCY BY ENTIRETY.‘ © 
TENANCY FOR LIFE.° 


TENANCY FOR YEARS.® 


93. Klein v. City of Portland,.213 
P. 147, 150, 106 Or. 686. See Stone 
v. Los Angeles, (Cal.App.) 299 P. 838, 
841; Morrill v. Mackman, 24 Mich. 
279, 284, 9 Am.R. 124; Lightbody v. 
Truelsen, 40 N.W. 67, 39 Minn. 310, 
313; Bates v. State, 76 S.W. 462, 45 
Tex.Cr. 420, 422. 


[a] Estate or interest implied.— 
(1) Alleged tenant of disorderly 
house “‘must have some right to a 
tenancy thereof by a contract express 
or implied. There must be 
some privity between him and the 
owner, or some agent of such owner 
who is authorized to rent or lease the 


premises.” Bates v. State, 76 S.W. 
462, 45 Tex.Cr. 420, 422. (2) “A ‘ten- 
ancy’ implies some interest in the 


land leased.” Klein v. City of Port- 
land, 213 P. 147, 150, 106 Or. 686. (3) 
“When duly created and the tenant 
put in possession, he is owner of an 
estate for the time being, and has all 
the usual rights and remedies of an 
owner to defend his possession.” 
Morrill v. Mackman, 24 Mich. 279, 
284, 9 Am.R. 124. 


Employment distinguished 
Landlord and Tenant § 13. 


“Ticense” distinguished see Land- 
lord and Tenant § 10. 


94. Morrill v. Mackman, 24 Mich. 
279, 284, 9 Am.R. 124. 


[a] Possession reserved.—‘It may, 
on the other hand, be created with im- 
plied or express reservation of a right 
to possession on the part of the land- 
lord, for all purposes not inconsist- 
ent with the privileges granted to the 
tenant.” Morrill v. Mackman, 24 


see 


TENANCY FROM MONTH TO MONTH.’ 
TENANCY FROM YEAR TO YEAR.® 


Mich. 279, 284, 9 Am.R. 124. 


95. Black I. -D. [cit Brown v. 
Brags, 22 Ind.21225 123], 


96. Bates v. State, 76 S.W. 462, 45’ 
Tex.Cr, 420, 422. 


97. See Several § 10. 


98. McSweeney v. Dorn, (Vt.) 158 
88. See also Landlord and Tenant 


99. Place v. St. Paul Title Ins., 
etc., Co., 69 N.W. 706, 67 Minn. 126, 
129, 64 Am.S.R. 404. 


1. See Landlord and Tenant §8§ 
370-378. 


2. See Landlord and Tenant §&§ 
336-369. See also Frauds, Statute of 
§ 186 (created by parol); Mortgages 
§ 573 note 59 [f] (right of possession 
of property under mortgage from one 
under tenancy at will). 


3. See Curtesy §§ 37-47 (rights 
and liabilities of one having tenancy 
by curtesy). 


‘ 4 See Husband and Wife §§ 97— 


5. See Estates §§ 59-129. 


6 See Landlord and Tenant §§ 47— 
288. See also Frauds, Statute of § 
179 (created by parol). . 


7 See Landlord and Tenant §§ 
303-807 (creation and nature), §§ 326— 
333 (termination). See also Frauds, 
Statute of § 179 (created by parol). 


8. See Landlord and Tenant §&§ 
289-802 (creation and nature), §§ 311— 
325 (termination). See also Frauds, 
Statute of § 187 (created by parol). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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TENANCY IN COMMON 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 408] 


ANALYSIS 
I. DEFINITIONS [sub-analysis p 401] 


II, NATURE AND ESSENTIALS OF RELATION [sub-analysis p 401] 

III. CREATION, EXISTENCE, AND TERMINATION [sub-analysis p 401] 

IV. MUTUAL RIGHTS, DUTIES, AND LIABILITIES OF COTENANTS [sub-analysis p 402] 
V. RIGHTS AND LIABILITIES AS TO THIRD PERSONS [sub-analysis p 406] 


SUB-ANALYSIS 


I. DEFINITIONS [§§ 1-3] p 408 
A. Tenancy in Common [§ 1] p 408 
B. Tenants in Common [§ 2] p 408 
C. Coparcenary or Parcenary [§ 3] p 408 


II. NATURE AND ESSENTIALS OF RELATION [§§ 4-6] p 409 
A. In General [§ 4] p 409 
B. Unity of Possession [§ 5] p 410 
C. Survivorship [§ 6] p 410 


III. CREATION, EXISTENCE, AND TERMINATION [§§ 7-21] p 410 
A. Creation and Existence [§§ 7-16] p 410 
1. In General [§ 7] p 410 
2. Purchase [§§ 8-14] p 412 
. . In General [§ 8] p 412° 
. Purchase or Conveyance from Tenant in Common [§ 9] p 414 
. Pledge, Mortgage, or Deed of Trust [§ 10] p 415 
. Assignment [§ 11] p 415 
. Legislative Grants [§ 12] p 416 
. Execution [§ 13] p 416 
. Prescription [§ 14] p 416 
3. Descent [§ 15] p 416 
4. Judgment or Decree [§ 16] p 417 
B. Severance and Termination [§§ 17-21] p 417 
1. In General [§ 17] p 417 
2. Acquisition of All Outstanding Interests by One Tenant [§ 18] p 418 
3. Sale or Conveyance of Property or Interest Therein to Third Persons [§ 19] p 418 
4. Division of Common Property [§ 20] p 419 
5. Ouster of Cotenant [§ 21] p 419 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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IV, MUTUAL RIGHTS, DUTIES, AND LIABILITIES OF COTENANTS [§§ 22-208] p 419 
A. In General [§ 22] p 419 
B. Fiduciary Relationship [§ 23] p 419 
C. Respective Interests of Cotenants [§ 24] p 420 
D. Use and Enjoyment of Common Property [§§ 25-29] p 420 
1. Right of Entry [§ 25] p 420 : 
2. Equal Right to Use and Enjoyment [$$ 26-29] p 421 
a. In General [§ 26] p 421 
b. Mines and Minerals [§ 27] p 422 
ce. Trees and Timber [§ 28] p 422 
d. Water Rights [§ 29] p 422 te 
I. Possession and Seizin [§§ 30-62] p 423 
1. Right to Possession [§ 30] p 423 
2. Possession of One As Possession of All [§ 31] p 424 
3. Ouster [§§ 32-42] p 426 
a. In General [§ 32] p 426 
b. Refusal of Demand for Possession [§ 33] p 428 
c. Occupancy or Possession by Permission or under Agreement [§ 34] p 428 
d. Entry into Exclusive Possession [§§ 35-36] p 428 
(1) In General [§ 35] p 428 
(2) Entry with Claim of Right [§ 36] p 430 
e. Sale or Conveyance by Tenant of More than His Interest and Possession Thereunder 
[§ 37] p 431 : 
f. Purchase and Claim under Outstanding Title [§ 38] p 433 
<g. Entry under Devise or Gift [§ 39] p 433 
h. Acquisition of Tax Title [§ 40] p 433 
i. Mortgage by Cotenant [§ 41] p 433 
j. Pleadings As Evidence of Ouster [§ 42] p 434 
4, Adverse Possession [§§ 43-61] p 434 
a. Right of Cotenant To Acquire Title by Adverse Possession [§ 43] p 434 
b. What Constitutes Adverse Possession [§§ 44-54] p 485 
(1) In General [§ 44] p 485 
(2) Character of Possession [§§ 45-50] p 435 
(a) Actual [§ 45] p 435 
(b) Haclusive [§ 46] p 4386 
(c) Hostile [§ 47] p 436 
(d) Open and Notorious [§§ 48-50] p 436 
aa. In General [§ 48] p 436 
bb. Recording Deed or Probating Will As Constructive Notice [§ 49] p 
438 
ec. Notice by Pleadings [§ 50] p 438 
(3) Duration and Continuity [§§ 51-53] p 439 
(a) In General [§ 51] p 439 
(b) Interruption and Survivorship [§ 52] p 440 
(e) Lacking Possessions [§ 53] p 441 
(4) Conveyance or Color of Title [§ 54] p 441 
e. Waiver or Abandonment of Title Acquired [§ 55] p 442 
d. Evidence [§§ 56-59] p 442 
(1) Burden of Proof [§ 56] p 442 
(2) Presumptions [§ 57] p 442 
(3) Admissibility [§ 58] p 443 
(4) Weight and Sufficiency [§ 59] p 443 
&. Questions of Law and Fact [§ 60] p 444 


For later cases, developments and changes in the law see Annotations, same title and section number 
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Verdict and Findings [§ 61] p 444 


5. Presumption of Lost Grant [§ 62] p 445 
F. Rent, Income, and Profits [§§ 63-67] p 445 
1. Collection and Application of Rents [§ 63] p 445 
2. Use and Occupation [§ 64] p 446 
3. Rents and Profits Received [§ 65] p 448 
4. Interest [§ 66] p 451 
5. Lien [§ 67] p 452 
G. Waste [§§ 68-75] p 452 
1. Right of Action [§ 68] p 452 
2. What Constitutes [§§ 69-74] p 453 


hmhoaen® 


. In General [§ 69] p 453 

. Taking Away Soil [§ 70] p 453 

. Hxcavation and Removal of Rock [§ 71] p 454 

. Cutting or Destruction of Timber [§ 72] p 454 

. Mining [§ 73] p 455 

. Severance and Removal of Mill or Mill Fixtures [§ 74] p 455 


3. Treble Damages for Waste [§ 75] p 455 
Il. Purchase or Discharge of Title, Interest, or Claim [§§ 76-113] p 456 


1. Purchase of Outstanding Title or Interest Generally [§§ 76-87] p 456 
a. 
b. 


Duty To Purchase [§ 76] p 456 
Inurement to Benefit of Cotenants [§§ 77-87] p 456 
(1) General Rule [§ 77] p 456 
(2) Effect of Express Agreement [§ 78] p 460 
(3) Necessity of Existence of Cotenancy [§ 79] p 460 


(4) Cotenancy Based on Defective or Void Title [§ 80] p 460 
(5) Necessity that Interest Purchased Be Hostile [§ 81] p 460 


(6) Where Parties Hold by Different Titles [§ 82] p 461 
(7) Circumstances Negativing a Trust [§ 83] p 461 
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(8) Where Tenants Are Asserting Hostile Claims with Reference to Common Prop- 


erty [§ 84] p 461 


(9) Repudiation or Abandonment of Rights by Cotenant [§ 85] p 462 


(10) Purchase of Cotenant’s Interest {9 86] p 462 
(11) Estoppel [§ 87] p 462 


2. Purchase at or through Execution, Foreclosure, or Judicial Sale [§§ 88-92] p 462 


a. 


b. 


3. Purchase and Enforcement of Outstanding Encumbrance [§ 93] p 466 


Interest of Cotenant [§ 88] p 462 
Title to Common Property [§§ 89-92] p 463 
(1) In General [§ 89] p 463 
(2) Purchase at Foreclosure [§ 90] p 463 
(3) Acquiring Title from Purchaser [§ 91] p 465 
(4) Redemption [§ 92] p 465 


4. Pcyment or Discharge of Mortgage or Encumbrance [§ 94] p 466 
5. Extinguishment of Tax Claim and Purchase of Tax Title [§§ 95-108] p 466 
a. Duty To Purchase or Redeem [§ 95] p 466 
b. Right To Extinguish or Purchase, and Effect Thereof [§§ 96-108] p 466 


(1) In General [§ 96] p 466 

(2) Tenant in or out of Possession [§ 97] p 468 

(3) Necessity of Existence of Cotenancy [§ $8] p 469 
(4) Interests Separately Assessed [§ 99] p 469 

(5) Tenant Claiming Adversely [§ 100] p 469 

(6) Title As Basis of Adverse Possession [§ 101] p 469 
(7) Successor of Tenant in Common [§ 102] p 470 


For later cases, developments and changes 1n the law see Annotations, same title and section number, 
[62 C. J.—21] 
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(8) Effect of Expiration of Period of Redemption [§ 103] p 470 
(9) Effect of Statutes with Reference to Tax Titles and Sales [§ 104] p 470 
(10) Purchase by Husband or Wife of Cotenant [§ 105] p 471 
(11) Purchase by Guardian of Cotenant [§ 106] p 472 « . 
(12) Effect of Repudiation or Abandonment by Cotenant [§ 107] } p 472 
(13) Laches and Estoppel [§ 108] p 472 
6. Taking Renewal of Lease or New Lease [§ 109] p 472 
7. Contribution [§§ 110-113] p 473 
a. Right To Compel Contribution from Cotenant [§§ 110-111] p 473 
(1) In General [§ 110] p 473 
(2) Hatinguishment of Tax Claim or Acquisition of Tax Title [§ 111] p 474 
b. Right of Cotenants To Contribute and Share [§§ 112-113] p 475 
(1) In General [§ 112] p 475 
(2) Eatinguishment of Tax Claim or Acquisition of Tax Title [§ 113] p 476 
I. Repairs, Improvements, Taxes, and Expenditures for Care and Management of Property [§§ 
114-132] p 476 
1. Duty or Right To Repair, Improve, or Disburse [§§ 114-119] p 476 
a. Repairs [§ 114] p 476 
b. Improvements [§ 115] p 477 
e. Disbursements [§ 116] p 477 K 
d. As to Payment of Taxes [$$ 117-119] p 477 
(1) In General [§ 117] p 477 
(2) Tenants in Common in Possession [§ 118] p 478 
(3) Effect of Payment [§ 119] p 478 
2. Right To Contribute or Compel Contribution for Disbursements or To Have Compensation 
for Services [§§ 120-132] p 478 
a. Contribution [§§ 120-128] p 478 
(1) General Rules [§ 120] p 478 
(2) Repairs [§ 121] p 479 
(3) Improvements [§ 122] p 481 
(4) Money Eapended in Litigation Affecting Common Title [§ 123] p 483 
(5) Taxes Paid [§§ 124-126] p 484 
(a) In General [§ 124] p 484 
(b) Contribution between Remaindermen [§ 125] p 485 
(ec) Contribution between Lessees [§ 126] p 485 
(6) Contribution to Miscellaneous Expenditures [§ 127] p 485 
(7) Compensation for Services [§ 128] p 486 
b. Basis and Amount of Contribution [§ 129] p 488 
¢e. Right to Contribution as Affected by Rents and Profits Paid, Shared, or Received 
[§ 130] p 488 
d. Lien [§§ 131-132] p 489 
(1) In General [§ 131] p 489 
(2) For Taxes Paid [§ 132] p 489 
J. Agreements and Conveyances between Cotenants [§ 133] p 490 
K. Estoppel between Cotenants [§§. 1384-135] p 491 
1. To Assert Title [§ 134] p 491 
2. As to Common Title [§ 135] p 401 
L. Remedies [§§ 136-208] p 492 
1. In General [§ 186] p 492 
2. Account or Accounting [§§ 137-152] p 493 
a. For Rents and Profits or for Use and Occupation [§§ 137-148] p 493 
(1) Right To Maintain [§§ 137-138] p 493 
(a) In General [§ 137] p 493 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(b) Actions in Equity [§ 138] p 495 
(2) Conditions Precedent [§ 139] p 497 
(3) Defenses [§ 140] p 497 
(4) Limitations and Laches [§ 141] p 497 
(5) Parties [§ 142] p 498 
(6) Pleadings [§§ 143-144] p 499 
(a) In Actions at Law [§ 143] p 499 
(b) In Equitable Actions [§ 144] p 499 
(7) Evidence [§ 145] p 500 
(8) Trial [§ 146] p 501 
(9) Amount Recoverable [§§ 147-148] p 501 
(a) In General [§ 147] p 501 
(b) Credits or Allowances to Which Defendant Entitled [§ 148] p 502 
b. For Sale or Conversion of Common Property [§ ay p 504 
¢e. For Waste [$§ 150-152] p 505 
(1) Right To Maintain [§ 150] p 505 
(2) Parties and Evidence [§ 151] p 505 
(3) Measure of Damages [§ 152] p 506 
3. Assumpsit [§§ 153-163] p 506 
a. In General [§ 153] p 506 
b. For Rents and Profits [§§ 154-157] p 507 
(1) Right To Maintain Action [§§ 154-155] p 507 
(a) In General [§ 154] p 507 
(b) Limitations on Right [§ 155] p 508 
(2) Defenses; Set-Off [§ 156] p 508 
(3) Parties, Pleading, and Evidence [§ 157] p 509 
. For Use and Occupation [§ 158] p 509: 
For Sale of Property Owned in Common [§ 159] p 510 
e. For Conversion [§§ 160-161] p 511 
(1) By Sale [§ 160] p 511 
(2) Without Sale [§ 161] p 511 
f. For Waste [§ 162] p 512 
g. For Insurance Collected [§ 163] p 512 
4. Contribution [§ 164] p 512 
5. Covenant [§ 165] p 512 
6. Debt [§ 166] p 512 
7. Ejectment [§§ 167-175] p 513 
a. Right of Action [§ 167] p 513 
b. Demand for Possession [§ 168] p 514 
c. Defenses [§§ 169-170] p 514 
(1) In General [§ 169] p 514 
(2) Limitations and Laches [§ 170] p 514 
d. Parties [§ 171] p 514 
e. Pleadings; Issues, Proof, and Variance [§ 172] p 514 
f. Evidence [§ 173] p 515 
g. Trial [§ 174] p 515 
h. Extent of Recovery; Judgment [§ 175] p 516 
8. Entry, Writ of [§ 176] p 517 
9. Injunction [§§ 177-183] p 517 
a. In General [§ 177] p 517 
b. Exercise of Exclusive Ownership over Common Property [§ 178] p 517 
ce. Waste [§§ 179-180] p 518 
(1) In General [§ 179] p 518 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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(2) Cutting or Injuring Timber [§ 180] p 519 
d. Mining Operations [§§ 181-182] p 519 
(1) In General [§ 181] p 519 
(2) Statutory Provisions [§ 182] p 520 
e. Interference with Water Rights [§ 183] p 520 
10. Quieting Title or Removal of Cloud [§ 184] p 521 
11. Trespass [§§ 185-192] p 521 
a. Real Estate [§§ 185-191] p 521 
(1) In General [§ 185] p 521 
(2) Trespass Quare Clausum [§§ 186-187] p 522 — 
(a) In General [§ 186] p 522 
(b) Occupation of Separate Parts of Common Property by Agreement [§ 
187] p 523 
(3) Trespass for Mesne Profits [§§ 188-189] p 523 
(a) Right To Maintain [§ 188] p 523 
(b) Measure of Damages [§ 189] p 523 
(4) Trespass for Waste [§§ 190-191] p 523 
(a) Right To Maintain [§ 190] p 523 
(b) Pleadings and Evidence [§ 191] p 524 
b. Chatiels [§ 192] p 524 
12. Trespass on the Case [§§ 193-194] p 524 
a. In General [§ 193] p 524 
b. For Waste [§ 194] p 525 
13. Trespass To Try Title [§ 195] p 525 
14. Trover [§§ 196-206] p 526 
a. Right To Maintain [§§ 196-205] p 526 
(1) In General [§ 196] p 526 
(2) Acts Rendering Future Enjoyment by Cotenant Impossible [§ 197] p 528 
(3) Sale of Property [§ 198] p 528 
(4) Conversion of Proceeds of Sale of Property [§ 199] p 529 
(5) Destruction of Property [§ 200] p 529 
(6) Removing or Carrying Away Property [§ 201] p 530 
(7) Rents Received from Third Person [§ 202] p 530 
(8) Exclusive Possession under Claim of Sole Ownership [§ 203] p 531 
(9) Waste [§ 204] p 531 
(10) Divisibility of Property as Affecting Right To Maintain Action aS 205] p 531 
b. Procedure [§ 206] p 531 
15. Writ De Reparatione Facienda [§ 207] p 532 
16. Writ of Estrepement [§ 208] p 533 


V. RIGHTS AND LIABILITIES AS TO THIRD PERSONS [§§ 209-255] p 533 
A. Authority of Cotenants To Bind Each Other and To Bind Their Own Individual Interests [§§ 
209-246] p 533 
1. In General [§ 209] p 533 
2. By Contracts Generally [§ 210] p 534 
3. Particular Acts or Contracts [§§ 211-244] p 535 
a. Dedication [§ 211] p 535 
b. Grant or Creation of Easements [§ 212] p 535 
e. Leases and Licenses [§§ 213-222] p 536 
(1) In General [§ 213] p 536 
(2) Leases [§§ 214-221] p 536 
(a) Of More than Cotenant’s Share [§§ 214-220] p 586 
aa. In General [§ 214] p 536 
bb. Ratification [§ 215] p 537 


For later cases, developments and changes in the law see Annotations, same title and section number. 


* 


are © 


TENANCY IN COMMON [62 C.J.] 407 


ce. Modification, Duration, and Termination of Lease [§ 216] p 538 
dd. Effect of Lease [§ 217] p 538 
ee. Rights and Remedies of Nonleasing Cotenants [§ 218] p 538 
ff. Rights and Liabilities of Lessee [§ 219] p 538 
gg. Contract To Lease [§ 220] p 539 
(b) Of Cotenant’s Undivided Interest [§ 221] p 539 
(3) Licenses [§ 222] p 540 
d. Mortgages, Pledges, and Other Liens [§ 223] p 542 
e. Sales or Conveyances [§§ 224-240] p 544 
(1) Of More than Cotenant’s Share [§§ 224-229] p 544 
(a) In General [§ 224] p 544 ; 
(b) Effect of Unauthorized Conveyance [§ 225] p 545 
(c) Estoppel and Ratification [§ 226] p 546 
(d) Rights and Liabilities of Grantees [§ 227] p 547 
(e) Remedies of Nonconveying Cotenants [§ 228] p 547 
(£) Contract or Option To Sell [§ 229] p 548 - 
(2) Of Cotenant’s Undivided Interest [§§ 230-234] p 549 
(a) In General [§ 230] p 549 
(b) Effect of Conveyance [§ 231] p 550 
(c) Rights and Liabilities of Grantees [§ 232] p 551 
(d) Remedies of Nonconsenting Cotenants [§ 233] p 551 
(e) Contract To Sell [§ 234] p 552 
(3) Of Less than Cotenant’s Share [§ 235] p 552 
(4) Of Specific Portion of Property [§§ 236-240] p 552 
(a) In General [§ 236] p 552 
(b) Effect of Conveyance [§ 237] p 553 
(c) Estoppel and Ratification [§ 238] p 555 
(d) Rights and Liabilities of Grantees [§ 239] p 556 
(e) Rights and Remedies of Cotenants [§ 240] p 557 
f. Contracts of Employment [§ 241] p 557 
g. Contracts for Improvements and Repairs [§ 242] p 558 
h. Release or Settlement [§ 243] p 558 
i. Miscellaneous Contracts [§ 244] p 559 
4. Estoppel and Ratification [§ 245] p 559 
5. Notice to One Cotenant As Notice to All [§ 246] p 561 
B. Authority of Cotenants To Bind Themselves Jointly [§ 247] p 561 
C. Actions between Cotenants and Third Persons [§§ 248-255] p 563 
1. Extent of Relief or Recovery [§§ 248-249] p 563 
a. In Actions by Cotenants against Third Persons [§ 248] p 563 
b. In Actions by Third Persons against Cotenants [§ 249] p 564 
2. Parties [§§ 250-254] p 564 
a. Joinder of Plaintiffs [§§ 250-253] p 564 
(1) Actions in Which Cotenants Need Not Join [§ 250] p 565 
(2) Actions in Which Joinder Is Necessary [§ 251] p 567 
(3) Actions in Which Joinder Is Permissive [§ 252] p 568 
(4) Actions Which Cotenants Cannot Maintain Jointly [§ 253] p 569 
b. Joinder of Defendants [§ 254] p 569 
3. Time To Sue, Limitations, and Laches [§ 255] p 570 


a 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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CROSS REFERENCES 


Attachment of interest of cotenant see Attachment § 381. 
Champertous conveyance by tenant in common _ see 
Champerty and Maintenance §§ 61, 81, 82. 
Color of title by conveyance from tenant in common 
see Adverse Possession § 355. 
Dower in interest of cotenant see Dower § 51. 
Exemptions in behalf of tenant in common see Exemp- 
tions § 145. 
Execution against: 
Personal property of cotenant see Executions § 51. 
Real property of cotenant see Executions § 77. 
Homestead rights of tenant in common see Homesteads 
§§ 163%4-170. 
Joint tenancy distinguished see Joint Tenancy § 2. 
Larceny by cotenant see Larceny § 152. 
Levy of: 
teas aio interest of cotenant see Attachment 
448, 449. 
Lye ere on interest of cotenant see Executions § 


Mechanics’ liens against interest of cotenant see Mechan- 
ics’ Liens § 105. 

Notice of rights of tenant in possession see Vendor and 
Purchaser [39 Cyc 1759]. 

Particular persons as tenants in common: 
Corporations § 2369. ; 
Infants § 50. 
Municipal Corporations § 2084. 
Partners see Partnership § 190. 


Particular persons as tenants in common:—Continued 
Shareholders: 
Of corporations generally see Corporations § 1320. 
After dissolution of foreign corporation see Corpora- 
tions § 4060. “ - 
Widow prior to assignment of dower see Dower § 203. 
Partition 47 C. J. p 247. 
Proceeds of insurance see Fire Insurance § 582. 
Purchase from cotenants as part performance see 
Specite elt a error é Sal 
Redemption by cotenant from: 
Mortgage foreclosure see Mortgages §§ 2100, 2182. 
Tax sale see Taxation § 1698. 
Relationship of landlord and tenant see Landlord and 
Tenant § 31. : 
Revival of action against tenant in common see Abate- 
ment and Revival § 495. 


Sequestration of interest of cotenant see Sequestration — 
§ 72 


Subrogation of tenant in common see Subrogation § 42. 
Survival of action by tenant in common see Abatement 
and Revival § 268. i 
Tenancy in common in particular property: 
Crops see Landlord and Tenant § 1939. 
Grain in warehouses see Warehousemen [40 Cyc 406]. 
Minerals after severance see Mines and Minerals 
5 


67. 
Vessels see Shipping § 79. 
Variance between allegations and proof see Indictments 
and Informations § 475. 


I. DEFINITIONS 
[By JosepH W. Rouse] 


[§ 1] A. Tenancy in Common. Tenancy in com- 


mon is the holding of an estate in land by several 


persons by several and distinct. titles, there being 
unity of possession only.t_ However, while defini- 
tions of, tenancy in common generally relate to ten- 
ancy in common in real property, this tenancy can 


exist in personalty as well as in realty.’ 


[§ 2] B. Tenants in Common. Tenants in com- 
mon are such as hold property by several and dis- 
tinet titles but by unity of. possession. In other 
words, tenants in common are such as have a unity 
of possession but a distinct and several title to their 
shares.4 While the technical expression “tenants in 
common” applies to owners of realty, the character 
of the ownership is the same where several own 


personalty in common where, while there is unity 
of possession, they hold under distinct and several 
titles.® R 


[§ 3] C. Coparcenary or Parcenary. An estate 
in coparcenary is that which arises where several 
take by descent from the same ancestor as one heir,® 
all the coparceners, whatever their number, consti- 
tuting but one heir and having but one estate among 
them,’ and being connected together by unity of 
interest and unity of title.® The estate resembles 
joint tenancy more closely than tenancy in common, 
having the same three unities of title, possession, 
and interest as the former, and in addition gener- 
ally the unity of time; but there is no survivorship, 
in which respect the estate partakes more of a ten- 


[§§ 1-8 


1. Manhattan Real Estate, etc., As- 
soc. v. Cudlipp, 80 N.Y.S. 998, 80 App. 
Div. 532, 535. 


[a] Other definitions.—(1) ‘‘Tenan- 
cy in common, in the strict sense of 
the term, is where two or more per- 
sons are entitled to land in such a 
emanner that they have an undivided 
possession but several freeholds, i. e.: 
no one of them is entitled to the ex- 
clusive possession of any particular 
part of the land, each being entitled to 
occupy the whole in common with the 
others, or to receive his share of the 
rents and profits.” Rapalje & L. L. 
D. tit “Tenancy in Common” [quot 
Carver v. Fennimore, 19 N.E. 103, 116 
Ind. 236, 239]. (2) A tenancy in com- 
mon is where two or more hold pos- 
session of lands or tenements at the 
same time, by several and distinct ti- 
tles. Betts v. Betts, 4 Abb.N.Cas. 
(N.Y.) 317, 57 How.Pr. 355 note [quot 
1 Washburn Real Prop. pp 562, 563]. 


Joint tenancy distinguished see 
Joint Tenancy § 2. 


2. Higgins v. Eva, 267 P. 1081, 204 
Cal. 231; English v. Poole, 121 S.R. 
589, 31 Ga.App. 581; Haven v. Mehl- 
garten, 19 Ill. 91; livingston wv. 
Lynch, 4 Johns.Ch. (N.Y.) 573. 


3. Deal v. State, 80 S.E. 537, 14 
Ga.App. 121; Tilton v. Vail, 42 Hun 
638, 4 N.Y.St. 500. 


[a] Other definitions.—(1) “Such 
as hold by several and distinct titles 
but by unity of possession; because 
none knoweth his own severalty, and 
therefore they all occupy promiscu- 
ously.” 2 Blackstone Comm. p 191 
[quot Hunter v. State, 30 S.W. 42, 60 
Ark. 312, 318; Griswold v. Johnson, 
5 Conn. 363, 365; Deal v. State, 80 
S.E. 537, 542, 14 Ga.App. 121; Git- 
tings v. Worthington, 9 A. 228, 67 Md. 
139, 153; Silloway v. Brown, 12 Al- 
len (Mass.) 30, 36; Gould v. Hagle 
Creek Sub-District No. 3, 8 Minn. 427, 
431; Coster v. Lorillard, 14 Wena. 
(N.Y.) 265, 337; O’Bryan v. Brown, 
(Tenn.Ch.A.) 48 S.W. 315, 316; Re- 
public Production Co. v. Collins, (Tex. 
Civ.App.) 7 S.W.(2d) 187]. (2) “Such 
as hold by several and distinct titles, 
but by unity of possession.” 1 Bou- 
vierL.D. 574 [quot Lagow v. Neilson, 
10 Ind. 188, 185]. (3) “Those who 
hold by unity of possession.” Fur- 
man v. Brewer, 177 P. 495, 88 Cal. 
App. 687. (4) “Those that come to 
the land by several titles, or by one 
title and several rights.” 5 Bacon 
Abr. p 240. (5) “They who hold by 


several titles, or by one title on sev- 
eral rights; and they have several 
freeholds, and their right is several.” 
Haysman v: Moon, 7 Mod. 430, 437, 87 
Reprint 13837. (6) “They which have 
lands or tenements in fee simple, fee 
tail, or for term of life, &c. and they 
have such lands or tenements by sev- 
eral titles, and not by a joint title, 
and none of them know of this his 
several, but they ought by the law 
to occupy these lands or tenements in 
common, and pro indiviso to take the 
profits in common.” Coke Litt. tit 
“Of Tenants in Common,” lib 3 ec 4 
§ 292 [quot Blessing v. House, 3 Gill 
&J. (Md.) 290, 307]. 


4. .Deal v. State, 80 S.E. 5387, 14 Ga. 
App. 121; Tilton v. Vail, 42 Hun 638, 
4 N.Y.St. 500. 


5. Deal v. State, 80 S.E. 537, 14 
Ga.App. 121. 


6. Gilpin v. Hollingsworth, 3 Md. 
190, 56 Am.D. 737; Buller v. Exeter, 1 
Ves. 340, 27 Reprint 1069. 


7. Hoffar v. Dement, 5 Gill (Md.) 
132, 46 Am.D. 628; Leigh v. Shepherd, 
Sake 465, 6 E.C.L. 230, 129 Reprint 


bo 


8. Hoffar v. Dement, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ancy in common.® The estate never arose by pur- 
chase, but only by descent, therein differing from 
the other cotenancies.!° In the early common law 
an estate in coparcenary arose where an ancestor 
died without male heirs!1 or where lands descended 
to all of the sons of the ancestor according to the 
custom,'? and these were the only ways in which 
the estate could arise.t? Notwithstanding primo- 
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geniture has not existed in the United States estates 
in coparcenary have nevertheless been recognized 
therein and the heirs of a person dying intestate 
held to take his realty as coparceners.14 Copar- 
cenary is now generally abolished, in many instane- 
es by statutes which change such estates into ten- 
ancies in common.?® 


II. NATURE AND ESSENTIALS OF RELATION 
[By JosePpH W. Rouse] 


[§ 4] A. In General. Tenants in common hold 
by several and distinet titles, with unity of posses- 
sion.'® No privity of estate exists between them?? 


- but’ as between themselves their interests are sev- 


eral,*® there being no unity of title,1® each owner 
being considered solely and severally seized of his 
share,*° there may be an entire disunion of time, 
interest, or title,?! the cotenants may claim their 
several titles and interests from entirely different 
sources,*? the qualities of their estates may be dif- 
ferent, the shares may be unequal; the modes of 
acquisition of title may be unlike;?? and they may 
hold by different tenures.24 The owner of the eq- 
uitable interest in land and the owner of the legal 
interest may be cotenants.2®5 There must be an 
actual estate in possession,?® and there can be no 
tenancy in common in a mere expectancy.?7 One 
who has not such title as will authorize him to 
take and hold possession cannot be a tenant in com- 
mon,75 and joint occupancy does not create a ten- 
aney in common when one of the occupants has no 
interest in the property jointly occupied.?® Fur- 


9. See Coke Litt. pp 163b, 164a; 
2 Cruise Dig. p 391 tit XIX §§ 5, 6; 
4 Kent Comm. p 366. [al] 

10. Stevenson v. Cofferin, 20 N.H. 
150; Re Baker, 79 L.T.Rep.N.S. 343; 
Berens v. Fellowes, 56 L.T.Rep.N.S. 


1l. Coke Litt. § 241. see infra § 5. 
12. Coke Litt. § 365. 17. 


Custom of Kent see Customs and 


Eng.—Heatherley v. Westbridge, 2 
Wils.C.P. 232, 95 Reprint 783. 


Tenancies in common differ 
from sole estates in nothing except 
unity of possession. 
Neff, 3 Walk. (Pa.) 57 


391. Necessity of unity of possession 26. 


Van Cleve v. Meyers, 155 A. 
482, 108 N.J.Eq. 421; 
47 S.E. 597, 135 N.C. 443, 65 L.R.A. 


ther, it is necessary that the parties claiming to be 
tenants in common should at least possess some ¢ol- 
or of title and assert their claim in some tangible 
way,°° but the tenancy may be of an inchoate, as 
well as of a perfect, right.31 Possession under a 
tenancy in common is per my and not per tout, and 
as each tenant owns an undivided fraction, he ean- 
not know where that fraction is until a division has 
been made.?? Hach is entitled before severance to 
an interest in every inch of the soil;?* but no one 
of them is entitled to the exclusive possession of 
any particular part of the land, each being entitled 
to oecupy the whole in common with the others or 
to receive his share of the rents and profits,?* and 
the undivided interest of a tenant in common has 
been held to be intangible and incorporeal.*® 


As to third persons, the entire tenancy constitutes 
a joint estate in all dealings affecting it as whole, and 
other than among the cotenants it is a single enti- 
ty,°® and as against everyone but his cotenants, a 
tenant in common is the owner of the property.?” 


Acquisition in different parcels see 


infra § 7. 
24. Putnam v. Ritchie, 6 Paige (N. 
53 9.0; 
Crawford v. 25. Comer vy. Landrum, (Tex.Civ. 


App.) 277 S.W. 743. 


Betts v. Betts, 4 Abb.N.Cas. 
(N.Y.) 317, 57 How.Pr. 355, note; 
Creation by mere joint occupancy 
see infra § 7. ( 
Waters v. Kopp, 34 App.D.C. 


Allred v. Smith, 


Usages § 6 note 18 [a]. 


13. Gilpin v. Hollingsworth, 3 Md. 
190, 56 Am.D. 737. 


14. Graham v. Graham, 6 T.B.Mon. 
(Ky.) 561, 17 Am.D. 166; O’Bannon v. 
Roberts’ Heirs, 2 Dana (Ky.) 54; Gil- 
pin v. Hollingsworth, 3 Md. 190, 56 
Am.D. 737; Hoffar v. Dement, 5 Gill 
(Md.) 132; Phillips v. Wells, 133 S.E. 
581, 147 Va. 1030. 

[a] Where, by operation of stat- 
ute of descents, property on failure 
of a remainder over vests in heirs at 
law of the grantor of a life estate, 
they immediately become coparceners 
of the estate. Phillips v. Wells, 133 
S.E. 681, 147 Va. 1030. 


15. See statutory provisions. 
16. Ala.—Hood y. Johnston, 99 So. 
156) 210 Alas 617. 


Ark.—Malone v. Wade, 230 S.W. 579, 
148 Ark. 548; Firemen’s Ins. Co. v. 
Larey, 188 S.W. 7, 125 Ark. 93, L.R.A. 
1917A 29, Ann.Cas.1917B 1225. 

Colo.—People v. Milan, 5 P.(2d) 249, 
89 Colo. 556. 

Pa.—Crawford v. Neff, 3 Walk. 57. 


Vt.—Blondin v. Brooks, 76 A. 184, 
83 Vt. 472. 


924; Blondin v. Brooks, 76 A. 184, 83 27. 


Vt. 472 


18. Huntington v. Perrin, 223 P. 
94, 65 Cal.App. 20; Weidenhammer v. 
McAdams, 98 N.E. 883,. 52 Ind.App. 
98; Garner vy. Anderson, 248 P. 496, 
67 Utah 553. : 


19. Camp Mfg. Co. v. Jordan, 292 
F. 182. 


20. Johnson v. Moxley, 113 So. 651, 
22 Ala.App. 1 [rev on other grounds 
113 So. 656, 216 Ala. 466]; People v. 
Milan, 5 P.(2d) 249, 89 Colo. 556; 
Le Vee v. Le Vee, 183 P. 773, 938 Or. 
ene v. Brooks, 76 A. 184, 83 


21. Silloway v. Brown, 12 Allen 
(Mass.) 30, 36 [quot 2 Blackstone 
Comm. p 191]; Laughlin v. O’Reily, 
45 So. 193, 92 Miss. 121, 125. 


22. Allred v. Smith, 47 S.E. 597, 
135 N.C. 448, 65 L.R.A. 924. 


Acquisition by separate conveyance 
see infra § 8. 


23. Van Veen v. Van Veen, (Iowa) 
238 N.W. 718 [supplementing op 236 
N.W. 1]; Sullivan v. Sullivan, 4 Hun 
198, 200, 6 Thomps.&C. 433 [rev on 
other grounds 66 N.Y. 87]. 


575; Betts v. Betts, 4 Abb.N.Cas. (N. 
¥3) 34%, 353, 0% HOw.Pr, 300) Mote, 


28. Tresher v. McElroy, 106 So. 79, 
90 Fla. 372. 


29. Steininger v. Spaid, 150 A. 620, 
300 Pa. 428; Daugherty v. Roasberry, 
(Tex.Civ.App.)' 229 S.W. 924. 


380. Robinson v.. Bledsoe, 139 P. 
245, 23 Cal.App. 687. 


31. Wilkins v. Burton, 5 Vt. 76. 


32. Taylor v. Millard, 23 N.E. 376, 
118 N.Y. 244, 250, 6 L.R.A. 667. 


33. Martin v. Bowie, 15 S.E. 736, 
3 C102; 


34. Carver v. Fennimore, 19 N.E. 
103, 116 Ind. 236. 


Possession see infra § 30 et seq. 


Use and enjoyment of premises see 
infra §§ 25-29. 


wane Martel v. Rovira, 8 La.App. 


36. Huntington v. Perrin, 223 P, 
94, 65 Cal.App. 20. 


37. William Cameron & Co. v. 
Pe eneart (Tex.Civ.App.) 165 S.W. 
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Occupancy in severalty is not inconsistent with a 


tenancy in common.*® 


Estates in common differ from rights of common 
in that the former are corporeal hereditaments while 
the latter are incorporeal hereditaments.*° 


[§ 5] B. Unity of Possession. Unity of posses- 
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water right.*? 


sion is an essential attribute of a tenancy 1n com- 


III. CREATION, EXISTENCE, AND TERMINATION 


[§ 7] A. Creation and Existence++—1. In Gener- 
al. At common law a tenancy in common can be 
created only expressly or by necessary implication,*® 
and the earlier inclination of the courts was to con- 
strue conveyances as creating joint! tenancies rather 
than tenancies in common, but the later tendency 
is to import an intention in favor of a tenancy in 
common whenever the expressions in a conveyance 
or the acts of the parties permit such a construc- 
tion;#® and generally under the statutes of the re- 


88. Matter of New York, 83 N.Y.S. 
951, 41 Misc. 134. 


39. Crawford v. Neff, 3 Walk. (Pa.) 
57. 
40. Cal—rFurman v. Brewer, 177 


P. 495, 38 Cal.App. 687; Robinson v. 
Bledsoe, 139 P. 245, 23 Cal.App, 687. 


Colo.—City of Telluride v. Davis, 
soars 1051, 33 Colo. 355, 108 Am.S.R. 
101. 

Fla.—Tresher v. McElroy, 106 So. 
79, 90 Fla. 372. 

Ga.—Anderson v. Lucky, 
631, 6382, 18 Ga.App. 479. 

Md.—Blessing v. House, 
290, 307. 

Mont.—Norman v. Corbley, 
1059, 32 Mont. 195. 


N.Y.—Putnam v. Ritchie, 6 Paige 
0. 


89 S.E. 
3 Gill&J. 


(A Net 
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Utah.—Lillianskyoldt v. Goss, 2 
Utah 292. 

[a] There can be no tenancy in 


mere actual possession by one. There 
must be some right or title to the pss- 
session, and not the mere actual pos- 
session, to create a cotenancy. Lil- 
lianskyoldt v. Goss, 2 Utah 292, 297. 


[b] Thus a widow who with her 
deceased husband had been the owner 
of community estate is not a tenant 
in common with children of the mar- 
riage, who were entitled to interests 
in the land under the will of the hus- 
band but not to possession. Furman 
v. Brewer, 177 P. 495, 38 Cal.App. 687. 


41. Cal.—Meyer v. Superior Court 
in and for City and County of San 
Francisco, 254 P. 1108, 200 Cal. 776. 


Iowa.—Van Veen vy. Van Veen, 238 
Wet 718 [supplementing op 236 N. 


N.Y.—Taylor v. Millard, 23 N.E. 
376, 118 N.Y. 244, 249, 6 L.R.A. 667; 
Putnam v. Ritchie, 6 Paige 390. 


N.C.—Sutton v. Jenkins, 60 S.E. 643, 
147 N.C. 11, 16. 


Pa.—Bush v, Gamble, 17 A. 865, 127 
Pa. 43, 50. 

Va.—Hodges & De Jarnette v. 
Thornton, 120 S.E. 865, 138 Va. 112. 


{a] Thus, if two or more persons 
are entitled to land in such manner 


[By Josepu W. Rovusz] 


tenancy.*® 


that they have an undivided posses- 
sion, but several freeholds, they are 
tenants in common. Hodges & De 
Jarnette v. Thornton, 120 S.E. 865, 
1388 Va. 112. 


[b] It is not necessary that there 
should be either unity of tenure in 
the different portions of the land, or 
unity of estate in the several owners 
thereof, to constitute a tenancy in 
common. Smith v. Borradaile, 227 P. 
602, 608, 30 N.M. 62. 


42. Telluride v. Davis, 80 P. 1051, 
33 Colo. 355, 108 Am.S.R. 101; Nor- 
man v. Corbley, 79 P. 1059, 32 Mont, 
195. 


43. Woodward v. Congdon, 83 A. 
433, 34 R.I. 316, Ann.Cas.1914C 809. 


44. Lease of undivided interest 
mening lessee cotenant see infra § 


45. Jackson v. Livingston, 7 Wend. 
(N.Y.) 186; Pruden v. Paxton, 28 Am. 
R. 333, 79 N.C. 446; Fisher v. Wiggs, 
1 P.Wms. 14, 24 Reprint 275. 


[a] Held not to create tenancy in 
common.—(1) That some of the co- 
tenants are barred by limitations 
from suing to recover possession of 
property in the hands of one who has 
no right to it does not make the pos- 
sessor a cotenant with those whose 
right to sue has not been barred. 
Cole -v./ Brooms 2a" S.@iluw ann C2) eX 
lease by each of several owners of ad- 
joining lands to one common lessee 
who erects a building on all lands 
does not make the owners of the land 
tenants in common on termination of 
the lease. Kehde v. Vaudeviile The- 
atre Co., 252 S.W. 969, 299 Mo. 540. 
(3) One to whom a promissory note 
is payable in the event of the death 
of the first payee is not a tenant in 
common with the estate of the first 
payee, as his only right would be a 
right of survivorship. Knox v. Mah- 
er, 261 Ill App. 159. (4) Acquisition 
of “eight feet’ of certain lots a sale 
by city. Lindner y. Bradley, 3 La. 
A. (Orleans) 280. (5) A deed con- 
veying the mere privilege of draw- 
ing water for a conveyed business so 
long as the grantee should carry on 
the business, the grantee paying a 
share of repairing expenses, does not 
make the grantor and grantee ten- 
ants in common in the right to use 
the water. Shed v. Leslie, 22 Vt. 498. 


For later cases, developments and changes in the law see Annotations, 


[§§ 4-7 


mon,!® and is the only unity essential.*+ 


Water right. It is essential that there be a unity 
of possession extending to the right of user of a 


[§ 6] C. Survivorship. There is no right of sur- 
vivorship as between the cotenants.** 


spective states, ‘and by judicial construction, estates 
which would have been joint at common law are 
made estates in common. 
mon springs up or exists whenever an estate in real 
or personal property is owned concurrently by two 
or more persons under a conveyance or under cir- 
cumstances which do not either expressly or by nec- 
essary implication call for some other form of co- 
The law will not construe a coowner- 
ship or oceupaney of property to be a tenancy in 


47 Thus a tenaney in com- 


(6) A conveyance of the whole of a 
tract of land under a mistaken be- 
lief that it contained less acreage 
than it did does not make the pur- 
chasers and the vendors tenants in 
cOmmon in the excess. Gilbert v. T. 
B. Allen & Co., (Tex.Civ.App.) 16 
S.W.(2d) 377. (7) A purchase of land 
under an agreement to pay two other 
persons specified sums as a part of 
the consideration does not make such 
persons tenants in common with the 
purchaser. Hood v. New York Cent. 
& Hy RR. Co. 149 N.S: 262, 163 
Avp.Div. 833 [den reh 149 N.Y.S. 1087, 
164 App.Div. 917]. (8) Purchase of 
separate interests in property from 
the state, which obtained it by the 
sale of cotenants’ interests therein 
for taxes, does not make the purchas- 
ers tenants in common. Davis v. 
Cass, 18 So. 454, 72 Miss.-985. (9) 
One who purchases from a purchaser 
of all the interests at a foreclosure 
sale is not a tenant in common with 
the former owners. Merz v. Mehner, 
120 P. 893, 67 Wash. 135. 


46. See Joint Tenancy § 6. 
47. See Joint Tenancy § 6. 


48. U.S.—Davis v. Chapman, 36 F. 
42; Aspen Min., ete., Co. v. Rucker, 
28 F. 220; Austin v. Rutland R. Co., 
17 F. 466, 21 Blatchf. 358; Robison 
v. Codman, 20 F.Cas.No. 11,970, 1 
Sumn. 121; Stillman v. White Rock 
Mfg. Co., 23 F.Cas.No. 13,446, 3 
Woodb.&M. 539. 


Ala.—Hendricks v. Clemmons, 41 
So. 306, 147 Ala. 590; Colbey-Hinkley 
Co, v. Jordan, 41 So. 962, 146 Ala. 634; 
Newbold v. Smart, 67 Ala. 326. 


AJaska.—Binswanger v. Henninger, 
1 Alaska 509, 


Cal.—Wittenbrock vy. Wheadon, 60 
P. 664, 128 Cal. 150, 79 Am.S.R. Bras 
Hewlett v. Owens, 50 Cal. 474; Brad- 
ley v. Harkness, 26 Cal. 69. 


Conn.—Barnum v. Landon, 25 Conn. 
137; Young v. Williams, 17 Conn. 393; 
Oviatt v. Sage, 7 Conn. 95. 


Del.—Tubbs v. Lynch, 4 Del. 521. 


Ga.—McCrary v. Glover, 26 S.E. 
102, 100 Ga. 90; McRea v. Dutton, 22 
S.E. 149, 95 Ga. 267; Grimes v. Little, 
56 Ga. 649. 


Hawaiii—Godfrey v. Rowland, 17 
Hawaii 577; Godfrey v. Rowland, 16 


same title and section number, 


§ 7] 


common, where another kind of tenancy is called 
for by the expressed intention of the parties or by 


Hawaii 377, 388; Hawaiian Trust, 
etc., Co. v. Barton, 16 Hawaii 294; 
Paaluni v. Keliihaleole, 11 Hawaii 


101; 
392: 
waii 147; 


Thurston v. Allen, 8 Hawaii 
Kalaeokekoi v. Kahele, 7 Ha- 
ii King v. Robertson, 6 Ha- 
waii 718; In re Congdon, 6 Hawaii 
633; Awa v. Horner, 5 Hawaii 543; 
Kane y. Perry, 3 Hawaii 663; Matter 
of Vida, 1 Hawaii 107. 


Ill.—Rogers v. Tyley, 32 N.E. 393, 
144 Ill. 652; Fraser v. Gates, 1 N.B. 
817, 118 Ill. 99; Lamb v. Tomlinson, 
177 Ill.App. 290 [aff 108 N.E. 1058, 
261 Ill. 388]. 


Ind.—Sims y. 
113 Ind. 127. 


Iowa.—Truth Lodge No. 213 A. F. & 
A. M. v. Barton, 93 N.W. 106, 119 Iowa 
230, 97 Am.S.R. 303; Arthur v. Chi- 
cago, etc., R. Co., 17 N.W. 24, 61 Iowa 
648; Conn v. Conn, 13 N.W. 51, 58 
Iowa 747. 


Ky.—Pope v. Brassfield, 61 S.W. 5. 
110 Ky. 128, 22 Ky.L. 1613; Truesdell 
v. White, 13 Bush 616. 


La.—Meyer v. Schurbruck, 37 La. 
Ann. 373. 


Me.—Carter v. Bailey, 64 Me. 458, 
18 Am.R. 2738. 


Mass.—Park v. Parker, 103 N.E. 
936, 216 Mass. 405; Goell v. Morse, 
126 Mass. 480; Beaumont vy. Crane, 14 
Mass. 400. 


Mich.—Valade v. Masson, 97 N.W. 
59, 1385 Mich. 41; Nowlen v. Hall, 87 
N.W. 222, 128 Mich. 274; In re Graff, 
82 N.W. 248, 123 Mich. 456; Moreland 
v. Strong, 73 N.W. 140, 115 Mich. 211, 
69 Am.S.R. 553. 


Mo.—Primm vy. Walker, 38 Mo. 94. 


Mont.—O’Hanlon v. Ruby Gulch 
Mining Co., 209 P. 1062, 64 Mont. 318; 
Norman v. Corbley, 79 P. 1059, 32 
Mont. 195. 


N.H.—White v. Brooks, 43 N.H. 
402: Herbert v. Odlin, 40 N.H. 267. 


N.J.—Jenkins vy. Jenkins. (Ch.) 6 
A. 134. 

N.Y.—MePhillips v. Fitzgerald, 69 
N.E. 1126, 177 N.Y. 548; Prentice v. 
Janssen, 79 N.Y. 478 [aff 14 Hun 548]; 
Taylor v. Taylor, 43 N.Y. 578; <Al- 
bert v. Schrank, 196 N.Y.S. 511, 203 
App.Div. 149; Jackson v. Moore, 94 
App.Div. 504, 87 N.Y.S. 1101; Levine 
v. Goldsmith, $3 App.Div. 399. 82 N. 
Y.S. 299, 13 N.Y.Ann.Cas. 123; Mes- 
sing v. Messing, 64 App.Div. 125, 71 
N.Y.S. 717; Chittenden v. Gates, 18 
App.Div. 169, 45 N.Y.S. 768; Preston 
v. Fitch, 64 Hun 6386, 19 N.Y.S. 849 
[rev on other grounds 33 N.E. 77, 137 
N.Y. 41]; Wiswall v. McGown, 2 Barb. 
270 [aff 10 N.Y. 465, Seld. 141]; Mat- 
ter of New York, 41 Misc. 134, 83 N. 
Y.S. 951; Baumann vy. Guion, 21 Misc. 
120, 46 N.Y.S. 715. 

N.C.—Boylston Ins. Co. v. Davis, 68 
N.C. 17, 12 Am.R. 624; Pitt v. Petway, 
34 N.C. 69; Parker v. Vick, 22 N.C, 
195. 

Ohio.—Roberts v. Remy, 46 N.E. 
1066, 56 OhioSt. 249; Weakly v. ieleaule 
13 Ohio 167, 42 Am.D. 194; Greene v. 
Graham, 5 Ohio 264; Massie v. Long, 
2 Ohio 287, 15 Am.D. 547. 

Okl.—Logan v. Oklahoma Mill Co., 
79 P. 108, 14 Okl. 402. 

Or.—Beezley v. Crossen, 13 P. 306, 
14 Or. 473. 

Pa.—Bush v. Gamble, 17 A. 865, 127 
Pa. 43; Coleman’s Appeal, 62 Pa. 252; 
Caines v. Grant, 5 Binn. 119. 

S.c.—Harvin v. Hodge, 23 S.C.L. 23. 


Tenn.—Hoffman v. Lyons, 5 Lea 


Dame, 15 N.E. 217, 
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377; Cheek v. Wheatley, 3 Sneed 484; 
Terrell v. Murray, 2 Yerg. 384. 


Tex.—McDougal v. Bradford, 16 S. 
W. 619,- 80 Tex. 558; Peterson v. 
Fowler, 11 S.W. 534, 73 Tex. 524; 
Thomas v. Morrison, (Civ.App.) 46 
S.W. 46 [mod 48 S.W. 500, 92 Tex. 


329]; Mahon vy. Barnett, (Civ.App.) 
45 S.W. 24, 
Utah.—Lehi Irr. Co. v. Moyle, 4 


Utah 327, 9 P. 867. 


_Vt.—Spencer v. Austin, 38 Vt. 258; 
Aiken v. Smith, 21 Vt. 172; McFar- 
ve v. Stone, 17 Vt. 165, 44 Am.D. 


Wash.—Anderson v. Snowden, 87 P. 
356, 44 Wash. 274, 120 Am.S.R. 998. 


W.Va.—Davis v. Settle, 26 S.B. 557, 
43 W.Va. 17. 


Wis.—Ashland Lodge No. 63 I. O. 
On FF; v. Williams, 75 N.W. 954, 100 
Wis. 223; Richards v. Koenig, 24 
Wis. 360; Wright v. Sperry, 21 Wis. 
331; Higgins v. Riddell, 12 Wis. 587; 
Welch v. Sackett, 12 Wis. 243; Hun- 
gerford v. Cushing, 8 Wis. 332; Chal- 
lefoux v. Ducharme, 8 Wis. 287. 


WS a ae Og v. Allison, 30 Can.S.C. 


N.B.—Kerr v. Connell, 2 N.B. 133; 
Wiggins v. White, 2 N.B. 97. 


Ont.—Brady v. Arnold, 19 U.C.C.P. 
42, 48; Leech v. Leech, 24 U.C.Q.B. 
ea Colver v. MacKlem, 11 U.C.Q.B. 


[a] Tliustrations.—(1) Contract 
by which rival claimants agreed to 
divide land and do all possible to per- 
fect the title constituted merger of 
interests so as to make them tenants 
in common. Bishop v. Wolford, 291 
S.W. 1049, 218 Ky. 657. (2) Persons 
agreeing to lease land, paying install- 
ments into trust fund and receiving 
proportionate interests, were, as be- 
tween themselves and _ successors, 
tenants in common. Clarke v. Boy- 
sen, 39 F.(2d) 800 [cert den 51 S.Ct. 
75, 282 U.S. 869, 75 L.Ed. 768]. (3) 
Where tenants in common of certain 
land sold it, receiving a note in their 
joint names for the price, secured by 
a mortgage on the land, they held the 
note and mortgage as tenants in com- 
mon, as joint tenancies are not 
favored in law. Park v. Parker, 103 
N.EH.-936, 216 Mass. 405. (4) Where 
two persons agres to expend labor in 
cutting and hauling timber, each to 
have half of the timber so cut and 
hauled, they are tenants in common. 
Kerr v. Connell, 2 N.B. 133; Wiggins 
v. White, 2 N.B. 97. (5) Where an 
agreement is made that one of the 
parties shall find timber and the other 
shall manufacture it into some arti- 
cle and they shall each then be en- 
titled to some aliquot part of the ar- 
ticles so manufactured, or where an 
agreement is made that one party is 
to supply the timber and the other 
shall do some work and labor there- 
on, and they are then to receive pro- 
portionate shares thereof, the bene- 
ficiaries under such agreement are 
tenants in common in the articles 
manufactured, and not partners, and 
each has aright to dispose only of his 
own interest. therein. White v. 
Brooks, 43 N.H. 402. (6) Parol agree- 
ment of the parties that they should 
nurchase a farm for the sum paid for 
it, that after its purchase they should 
move onto and jointly operate it, the 
net profits of their joint labors to be 
applied to payment of the purchase 
money, and that after it was so paid 
for they should each have a half un- 
divided interest therein as tenants in 
common, creates a tenancy in com- 
mon. Wiley v. Wiley, 81 A. 180, 115 


the circumstances surrounding the case.*® 
tate may come to the tenants in common in differ- 
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The es- 


Md. 646, Ann.Cas.1913A 789. (7) Par- 
ties to an agreement for the construc- 
tion of a water tank with a right in 
each to use water for specified pur- 
poses are cotenants. Republic Pro- 
duction Co. v. Collins, (Tex.Civ.App.) 
7 S.W.(2d) 187 [rev 3 S.W.(2d) 1113]. 
(8) Where owners of land divided by 
a stream are considered as owning to 
the center of the stream, they are ten- 
ants in common in the water power 
rights. Stillman v. White Rock Mfg. 
23 F.Cas.No. 13,446, 3 Woodb.& 
(9) Joint construction and 
maintenance of a drainage or irriga- 
tion ditch by two or more persons for 
their common use makes them ten- 
ants in common in the ditch. Keyser 
v. Morehead, 130 P. 992, 23 Idaho 501; 
Vannest v. Fleming, 44 N.W. 906, 79 
Towa 638, 18 Am.S.R. 387, 8 L.R.A. 
277; Lehi Irr. Co. v. Moyle, 9 P. 867, 4 
Utah 327. (10) Proprietors of a min- 
ing ditch are tenants in common of 
real estate, in the absence of any spe- 
cial facts constituting them some- 
thing else. Bradley v. Harkness, 26 
Cal. 69; Meagher v. Hardenbrook, 28 
P. 451, 11 Mont. 385. (11) Where a 
plaintiff suing to enjoin interference 
with an irrigation ditch owned only 
an undivided fourth interest, under a 
statute providing that the owner of 
land in fee has the right to the sur- 
face and everything permanently sit- 
uated beneath or above il, and pro- 
viding that the possessor of 1 thing 
is presumed to be the owner until the 
contrary appears, the owner of the 
land on which the ditch was situated 
owned the remainder of the ditch, and 
both owning an undivided interest 
were “tenants in common,” and the 
owner of the land was entitled to use 
the ditch and to consent to its use by 
another, provided such use did not in- 
terfere with the right of plaintiff. 
Rodda v. Best, 217 P. 669, 68 Mont. 
205. (12) Where a declaration of 
trust recites that a property was pur- 
chased with the funds of two indi- 
viduals “trading as’ “undertakers,” 
and subsequently the declarant states 
“that he holds the legal title as trus- 
tee for himself’ and for the other 
person named in the recital “in equal 
shares as tenants in common, the 
consideration for the conveyance 
above recited having been raised and 
paid by them equally,” and further 
covenants that he will on request 
grant and convey to the other person 
named, his heirs and assigns, an 
equal one-half share of the real estate 
described, the real estate in question 
is not partnership property, but is 
held by the persons named as tenants 
in common. Salter v. Acker, 62 Pa. 
Super. 207. (13) Where a widow con- 
tinues with the heirs in joint occu- 
pancy of lands without any anplica- 
tion to set apart her distributive 
share within the statutory period of 
ten years, equity will imply in her 
behalf a mutual agreement between 
her and the heirs for a tenancy in 
common against which no statute of 
limitation runs. Stevens v. Pels. 175 
N.W. 308, 191 Iowa 176. (14) Where, 
pursuant to legislative authority, a 
city erects piers and grants common 
interest to abutting owners, the city 
and the abutting owners are tenants 
in common. In re City of New York, 
83 N.Y.S. 951, 41 Misc. 134. 


[b] Ownership of land by one and 
of house thereon by other does not 
create a community of property, un- 
der the civil code. Javier v. Javier, 
6 Philippine 493, 495. 


49. Cal.—Fairchild v. Mullan, 27 
P, 201, 90 Cal. 190; Tully v. Tully, 12 
P. 246, 71 Cal. 338. 


Colo.—-Telluride v. Davis, 80 P. 
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ent parcels,°? or by different instruments.°! Unity 
of possession being essential to the existence of the 
relation,®” an agreement which does not create such 
unity of possession does not create the relation.°* 


Mines and minerals. Two or more persons own- 
ing undivided interests in mining ground are ten- 
ants in common,** and while the land may be owned 
by one and the mineral rights by another,®° the 
owner of mineral rights is not necessarily a tenant 
in common with the owner of the land, but each has 
a separate estate.°® Owners of different mineral 
rights in the same land are not tenants in common.*? 
A lessor of mineral rights, reserving a royalty in- 
terest, is a tenant in common with the lessee of the 
mineral rights.*8 An agreement to furnish supplies 
in return for an interest creates a cotenancy.°® 


Sharing crops. In the absence of statutory pro- 
visions affecting the relation,®°° where two or more 
persons by their joint efforts produce a crop, they 


1051, 33 Colo, 355, 108 Am.S.R. 101. 


Conn.—Wooster v. Hunts: Lyman 
Iron Co., 38 Conn. 256. ~ 

Ind.—Anderson School Tp. v. Mil- 
roy Lodge F. & A. M. No. 139, 29 N.E. 
411, 130 Ind. 108, 30 Am.S.R. 206; 
Centreville, etc., Turnpike Co. v. Jar- 


Wash. 158. 


rett, 4 Ind. 213; Pulse v. Osborn, 50. 

| Jowa.—wWillcuts v. Rollins, 52 N.W. 51. 

199, 85 lowa 247; Johnson v. Moser, 

34 N.W. 314, 72 Lowa 523; McCormick 52. See supra § 5. 
v. Bishop, 28 Iowa 233. 52. 


Me.—Soper v. Lawrence Brothers 


Co., 56 A. 908, 98 Me. 268, 99 Am.S.R. 54. 
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356, 44 Wash. 274, 120 Am.S.R. 998; 
Houghton vy. Callahan, 


W.Va.—Morris v. Roseberry, 
EH. 1019, 46 W.Va. 24. 


Wyo.—Gilland v. Union Pac. R. Co., 
43 P. 508, 6 Wyo. 
Wright v. Wright, 59 How.Pr. 


185. 


Wright v. Wright, supra. 


Telluride v. Davis, ay P. 1051, 
33 Colo. 355, 108 Am.S.R. 10 


New Domain Oil & ie Co. v. 


[§§ 7-8 


are tenants in common therein,*! especially if there 

was an agreement to divide the crop,°? and the 
relationship may exist even though there has been 
no contract with respect | to ownership and division.®* 
A tenancy in common“in crops may exist. without 
the cotenants being also cotenants in the land.®* 
An agreement to harvest crops for a share therein 
creates a tenancy in common.®® An agreement to 
pay for work, labor, and materials by giving a cer- 
tain portion of the crop does not per se create a 
tenancy in common.*® 


Presumption as to continuance of relation. A co- 
tenancy and the proportionate amounts of interests 
therein having been shown, they will be presumed, 
in the absence of evidence to the contrary, to con- 
tinue.®* 


[§ 8] 2. Purchase—a. In General. A tenancy in 
common may be created by a deed or other convey- 
ance,®8 as where property is bought by two or more 


Ark. 435; 


472; Ponder v. Rhea, 32 
(Mo. 


Crabtree v. Maupin Seed Co., 
App.) 294 S.W. 4383. 


[a] Ilustrations.—(1) As to cot- 
ton raised under an agreement be- 
tween two persons whereby one was 
to furnish the land and teams and 
half the fertilizers, and the other was 
to furnish the other half and the la- 
bor, they were tenants in common. 
Haynes Mercantile Co. v. Bell, 50 So. 
SLIF 16S Atlan S265 (2) Where one 
rents land for the purpose of having 
a single crop raised on it, of which 
the lessor is to have a part for the 
use of the land and the cultivator a 
part for his labor, and there is no 
evidence that it was the intention 


28° Ps BIT 13 


32 S. 


397 [aff 26 S.Ct. 473, 201 U.S. 359, 50 
L.Ed, 788]; Abbott v. Wood, 13 Me. 
115. 

-Mass.—Hurd v. Cushing, 7 Pick. 
169; Rice v. Osgood, 9 Mass. 38. 

Minn.—Barteau v. Merriam, 53 N. 
W. 1061, 52 Minn. 222. 

Mo.—Martin v. Castle, 91 S.W. 930, 
193 Mo. 183; Badger Lumber Co. v. 
Stepp, 57 S.W. 1059, 157 Mo. 366. 

Mont.—vU. S. v. Northern Pac. R. 
Co., 12 P. 769, 6 Mont. 351. 


Neb.— Barr v. Lamaster, 66 N.W. 
1110, 48 Neb: 114, 32 L.R.A, 451. 


N.H.—Wiggin v. Wiggin, 43 N.H. 
561, 80 Am.D. 192. 

N.J.—Patten v. Heustis, 26 N.J.Law 
293. 

N.Y.—Strong v. Harris, 84 Hun 314, 
32 N.Y.S. 349; Matter of Lent, 1 Misc. 
264, 22 N.Y.S. 917, 1 Pow.Surr, 254. 


Ohio.—Lockwood v. Mills, 3 Ohio 
1, 


Enyard, 42 A. 526, 


Pa.—Enyard v. 
Dexter 


190 Pa. 114, 70 Am.S.R. 623; 


v. Lathrop, 20 A. 545, 136 "Pa. 565; 
McAdam v. Orr, 4 Watts&s. 550; 
Seitzinger v. Ridgway, 4 Watts&S. 


472; Ross v. McJunkin, 14 Serg.&R. 
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Philippine.—Liuanag v. 
quian, 5 Philippine 147. 
Tenn.—Cooper v. Great Falls Cot- 
ton Mill Co., 30 S.W. 3538, 94 Tenn. 588. 
Tex.—Roller v. Reid, 26 S.W. 1060, 
87 Tex. 69; Gray v. Kauffman, 17 S. 
W. 513, 82 Tex. 65; York v. Hutche- 
son, 83 S.W. 895, 37 Tex.Civ.App. 367. 
Vt.—Shed v. Leslie, 22 Vt. 498; 
Willard v. Strong, 14 Vt. 5382, 39 Am. 
D. 240. 
Wash.—Anderson v. Snowden, 87 P. 


Yu-Son- 


McKinney, 221 S.W. 245, 188 Ky. 183; 
Phillips v. Homestake Consol. Placer 
Mines Co., 273 P. 657, 51 Nev. 226. 


55. See Mines and Minerals § 441. 


56. Adam vy. Briggs Iron Co., 7 
Cush. (Mass.) 361; Hutchinson vy. 
Kline, 49 A. 312, 199 Pa. 564; Virgin- 
ja Coal., ete., Co. v. Kelly, 24 S.E. 
1020, 93° Va. 332. 


[a] Surface and mineral rights.— 
Where one person owns the metal 
and mineral rights in land and an- 
other owns the fee to the surface, 
they are not tenants in common. 
Adam v. Briggs Iron Co., 7 Cush. 
(Mass.) 361. 

57. Stroud v. Guffey, (Tex.Civ. 
App.) 3 S.W.(2d) 592 [aff (Commn, 
App.) 16 S.W.(2d) 527, 64 A.L.R. 730). 


58. Taylor v. me ee Oil & Fuel 
Co., (Tex.Civ.App.) 2 S.W.(2d) 288. 


59, O’Hanlon vy. Ruby Gulch Min- 
ing Co., 209 P. 1062, 64 Mont. 318. 


60. See statutory provisions. 


61. Daves v. Lufkin, 131 So. 438, 
222 Ala. 171; Lufkin v. Daves, 125 
Sow Sid 220 Ala. 443; Poole v. Grif- 
fith, 112 So. 447, 216 Ala. 120; Stewart 
v. Young, 108 So. 44, 212 Ala. 426; 
Reeves v. Reeves, 92 So. 551, 207 Ala. 
362; Hairslip v. Brannum, 73 So. 464, 
198 Ala. 214; Hendricks v. Clemmons, 
41 So, 306, 147. Ala. 590; Kilgore v. 
Jones, 73 So. 882, 15 Ala. App. 472; 
youl vy. Gann, 163 P. 645, 100 Kan. 


62. Daves v. Lufkin, 131 So. 488, 
222 Ala. 171; Lufkin v. Daves, 125 
So. 811, 220 Ala. 443; Hood v. Martin, 
87 So. 529, 205 Ala. 338; Lauderdale 
v. Flippo & Son, 75 So. 323, 200 Ala. 


11; Hairslip v. Brannum, 73 So. 464, 
198 Ala. 214; Haynes Mercantile ‘Co. 
v. Bell, 50 So. 311, 168 Ala. 326; Kil- 


gore v. Jones, 73 So. 832, 15 Ala. App. 


that the relation of landlord and ten- 
ant should exist between them, the 
parties are to be considered as ten- 
ants in common in the crop. Ponder 
v. Rhea, 32 Ark. 435, 437. (3) Where 
plaintiff agreed to deliver part of 
grass seed to defendant furnishing 
strippers, the parties were tenants in 
common. Crabtree v. Maupin Seed 
ee (Mo.App.) 294 S.W. 433. 


“el v. Reeves, 92 So. 551, 
20 Ala. 36 


64 Ex parte Okahara, 216 P. 614, 
AGT Cake NSS 


65. Tay ids Vy Euphey 187 Nes. 
138, 195 App.Div. 633. 


Pes Patten v. Heustis, 26 N.J.Law 


67. Simon v. Richard, 8 So. 629, 42 
La.Ann. 842; Clayton v. McCay, 22 A, 
754, 143 Pa. 225; Gilmer vy. Beau- 
champ, 87 S.W. 907, 40 Tex.Civ.App. 


68. U.S.—Gratz v. Land, etc., Imp. 
Cok; 82 Re S81 es avs Cicuak 305, 40 LR. 
A. 393 [cert den 19 S.Ct. 884, LVS. Wz 
S. 705, 48 L.Ed. 1186]. 


Ala.—Ohmer v. Boyer, 7 So. 6638, 89 
Ala. 278; Smith v. Rice, 56 Ala. 417. 
Cal.—Reed v. Spicer, 27 Cal. 57. 


Ga.—McRea v. Dutton, 22 S.E. 149, 
95 Ga. 267; Grimes v. Little, 56 Ga. 
649; Bazemore v. Davis, 55 Ga. 504. 


Hawaii.—Hayselden v. Wahineaea, 
10 Hawaii 10. 


Ill.— Haven y. Mehlgarten, 19 Ill. 


Iowa.—Gilmore v. Jenkins, 106 N. 


“W. 193, 129 Iowa 686. 


Kan.—Erskin v. Wood, 95 P. 413, 
77 Kan. 577. 


Ky.—Craig v. Taylor, 6 B.Mon., 457. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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persons jointly®® or with common funds,?° or where | tees,“! or to himself and others,72 or conveys an 


the owner of the property conveys it to several gran- 


Me.—Brown v. Bates, 55 Me. 520, 92 
Am.D. 613. 


Mass.—Higbee v. Rice, 5 Mass. 344, 
4 Am.D. 63. 


Ap aleras e v. Kilpatrick, 46 Mo. 


Neb.—Schuster v. Schuster, 120 N. 
W. 948, 84 Neb. 98, 29 L.R.A.N.S. 224, 
18 Ann.Cas. 1078. 


N.J.—Jenkins v. Jenkins, 
A. 134, 


N.Y.—Ferris v. Nelson, 60 App.Div. 
430, 69 N.Y.S. 999; St. Paul’s Church 
v. Ford, 34 Barb. 16; Hosford v. Mer- 
win, 5 Barb. 51; Mumford v. McKay, 
8 Wend. 442, 24 Am.D. 34. 


N.C.—Parker v. Vick, 22 N.C. 195; 
Cloud v. Webb, 14 N.C. 317. 


Pa.—Coleman’s Appeal, 62 Pa. 252; 
Caines v. Grant, 5 Binn. 119; Bam- 
baugh v. Bambaugh, 11 Serg.&R. 191. 


S.C.—Green v. Cannady, 57 S.E. 832, 
KG cc: 193; Harvin v. Hodge, 23 S.C. 


Tenn.—Cheek v. Wheatley, 3 Sneed 
48 


(Ch.) 5 


Wis.—Richards v. Koenig, 24 Wis. 
360; Welch v. Sackett, 12 Wis. 243. 


Eng.—Bryan v. Twigg, L.R. 3 Ch. 
183; In re Pickworth, [1899] 1 Ch. 
642; In re Atkinson, [1892] 3 Ch. 52; 
In re Yates, [1891] 3 Ch. 53 [disappr 
Shepherdson v. Dale, 12 Jur.N.S. 156]; 
Surtees v. Surtees, L.R. 12 Eq. 400; 
Ryves v. Ryves, L.R. 11 Eq. 539; 
Heasman v. Pearse, L.R. 11 Eq. 522 
fatf L.R. 7 Ch. 275]; Hodges v. Grant, 
L.R. 4 Eq. 140; Rigden v. Vallier, 3 
Atk. 731, 2 Ves. 252, 26 Reprint 1219, 
Haws v. Haws, 3 Atk. 524, 26 Reprint 
1102, 1 Ves. 13, 27 Reprint 859, 1 Wils. 
C.P. 165, 95 Reprint 552; Ridout v. 
Pain, 3 Atk. 486, 26 Reprint 1080; 
Sheppard v. Gibbons, 2 Atk. 441, 26 
Reprint 666; Ulrich v. Litchfield, 2 
Atk. 373, 26 Reprint 625; Owen v. 
Owen, 1 Atk. 494, 26 Reprint 313; 
Leak v. Macdowall, 32 Beav. 28, 55 
Reprint 11; Patterson v. Rowland, 
28 Beav. 347, 54 Reprint 399; Had- 
delsey v. Adams, 22 Beav. 266, 52 Re- 
print 1110; In re Tiverton Market 
Act, 20 Beav. 374, 52 Reprint 647; 
Ive v. King, 16 Beav. 46, 51 Reprint 
693; Campbell v. Campbell, 4 Bro.Ch. 
15, 29 Reprint 755; Armstrong v. El- 
dridge, 3 Bro.Ch. 215, 29 Reprint 497; 
Jolliffe v. East, 3 Bro.Ch. 25, 29 Re- 
print 387; Edwards v. Champion, 3 
DeG.M.&G. 202, 52 Eng.Ch. 202, 43 Re- 
print 80; Gordon v. Atkinson, 1 DeG. 
&Sm. 478, 63 Reprint 1156; Lanphier 
v. Buck, 2 Dr.&Sm. 484, 62 Reprint 
704; Oakley v. Young, 3 Eq.Cas.Abr. 
536; Kenworthy v. Ward, 1 Eq.Rep. 
389, 45 Eng.Ch. 196, 68 Reprint 1245; 
Re Grove, 8 Giffard 575, 66 Reprint 
537; Taaffe v. Conmee, 10 H.L.Cas. 
64, 11 Reprint 949; Trevor v. Trevor, 
1 H.L.Cas. 239 [aff 13 Sim. 108, 36 
Eng.Ch. 108, 60 Reprint 42]; Jones 
v. Randall, 1 Jac.&W. 100, 37 Reprint 
313; Harrison v. Barton, 1 Johns.&H. 
287, 70 Reprint 756; Lyon v.. Coward, 
10 Jur. 486, 38 Eng.Ch. 287, 60 Re- 
print 628; Pearce v. Edmeades, 3 Jur. 
245;  Shepherdson v. Dale, 12 Jur.N. 
S. 156; Hand v. North, 10 Jur.N.S. 
7; Bocth v. Allington, 3 Jur.N.S. 835; 
Bird v. Swales, 2 Jur.N.S. 273; In re 
Jones, 47 L.J.Ch. 775; Atty.-Gen. v. 
Sidney Sussex College, 38 L.J.Ch. 656; 
Sutcliffe v. Howard, 38 L.J.Ch. 472; 
Re Moore, 31 L.J.Ch. 368; Grant v. 
Winbolt, 23 L.J.Ch. 282; Eales v. Car- 
digan, 8 L.J.Ch. 11, 9 Sim. 384, 16 
Eng.Ch. 384, 59 Reprint 405; Wood- 
gate v. Atkins, 9 L.J.Ch.O.S. 166; Re 
Flower, 62 L.T.Rep.N.S. 216; Re 
Quirk, 61. L.T.Rep.N.S,- 364; Jones v. 


Jones, 44 L.T.Rep.N.S. 642; Crosth- 
waite v. Dean, 40 UL.T.Rep.N.S. 
837; Apsey v. Apsey, 36 L.T.Rep.N.S. 
941; Garland v. Brown, 10 L.T.Rep. 
N.S. 292; Draycott v. Wood, 8 L.T. 
Rep.N.S. 304; Bateman v. Roach, 9 
Mod. 104, 88 Reprint 344; Doe v. 
Prestwidge, 4 M.&S. 178, 105 Reprint 
800; Coe v. Bigg, 1 NewRep. 536; 
Hammell y. Hunt, Prec.Ch. 168, 24 
Reprint 79; Fisher v. Wigg, 1 P.Wms. 
14, 24 Reprint 275; Taggart v. Tag- 
gart, 1 Sch.&Lef. 84; Bridge v. Yates, 
12 Sim. 645, 35 Eng.Ch. 545, 59 Re- 
print 1281; Peters v. Dipple, 12 Sim. 
101, 35 Eng.Ch. 86; Woodgate v. Un- 
win, 4 Sim. 129, 6 Eng.Ch. 129, 58 Re- 
print 50; Barker v. Lea, Turn.&R. 413, 
12 Eng.Ch. 413, 37 Reprint 1160; 
Peiton v. Banks, 1 Vern.Ch. 65, 23 
Reprint 314; Thickness v. Vernon, 1 
Vern.Ch. 32, 23 Reprint 287; Stones 
v. Heurtley, 1 Ves. 165, 27 Reprint 
959; Marryat v. Townly, 1 Ves. 102, 
27 Reprint 918; Crooke v. De Vandes, 
11 Ves.Jr. 330, 32 Reprint 1115; Bol- 
ger v. Mackell, 5 Ves.Jr. 509, 31 Re- 
print 707; Perry v. Woods, 3 Ves.Jr. 
204, 30 Reprint 970; Gant v. Law- 
rence, Wightw. 395; Chatfield v. 
Berchtoldt, 18 Wkly.Rep. 887; Alt v. 
Gregory, 3 Wkly.Rep. 630 [aff 8 DeG. 
M.&G. 221, 57 Eng.Ch. 172, 44 Re- 
print 375]; Alt v. Gregory, 3. Wkly. 
Rep. 630 [aff 8 DeG.M.&G. 221, 57 Eng. 
Ch. 172, 44 Reprint 375]. 


[a] TIllustrations.—(1) A deed con- 
veying an undivided interest in the 
surface of certain lands, as well as all 
the timber thereon, and reserving to 
the grantor all minerals thereunder, 
created a tenancy in common between 
the grantor and grantees, entitling 
the grantees and their alienees of like 
title and interest, in the absence of 
express limitation on their right to 
enter and cut and remove timber, to 
do so not merely for a reasonable 
time, but for so long as the rights 
and titles created by such deed re- 
mained distributed in like quanta and 
relationships, although in different 
persons, such entry involving no inva- 
sion of the grantor’s rights as coten- 
ant. Jasper Land Co. v. Manchester 
Sawmills, 96 So. 417, 209 Ala. 446. (2) 
Conveyance by trustees under mis- 
take as to authority to convey the en- 
tire tract makes the vendor and ven- 
dee tenants in common. Grimes v. 
Little, 56 Ga. 649. (3) If the trustee 
under a will acquires title to land 
for individual use and also for use of 
cestui que trust, the entire estate will 
be an estate in common, and the trus- 
tee and cestui que trust tenants in 
common. Carmichael y. Citizens’ & 
Southern Bank, 134 S.E. 771, 162 Ga. 
735. (4) Where parties holding joint- 
ly as third mortgagees take a deed of 
the property in fee, subject to the 
first and second mortgages, they be- 
come tenants in common. Zviebel v. 
Benowitz, 125 N.Y.S, 811. ; 


69. U.S.—In re McConnell, 197 F. 
438; Varley Duplex Magnet Co. v. 
Ostheimer, 159 F. 655, 86 C.C.A. 523. 


Ariz.—Costello v. Cunningham, 147 
P. 701, 16 Ariz. 447. 


Mo.—Davis v. Givens, 71 Mo. 94. 


Neb.—Schuster v. Schuster, 120 N. 
W. 948, 84 Neb. 98, 29 L.R.A.N.S. 224, 
18 Ann.Cas. 1078. 


R.I.—Carmark v. Hill, 141 A. 77, 49 
R.I. 144. 


Utah.—Rocky Mountain Stud Farm 
Co. v. Lunt, 151 P. 521, 46 Utah 299. 


Wash.—Anderson v. Snowden, 87 P. 
356, 44 Wash. 274, 120 Am.S.R. 998. 


ng.—Harrison v. Barton, 1 Johns. 


E 
| &H. 287, 70 Reprint 756. 


undivided interest therein,?* or conveys some part 


70. McRea v. Dutton, 22 S.BH. 149, 
95 Ga. 267; Roberts v. Remy, 46 N.E. 
1066, 56 OhioSt. 249; Jackson v. Jack- 
son, (Tex.Civ.App.) 258 S.W. 231. 


Interest of partners in property 
purchased by, or conveyed to, firm 
see Partnership § 191. 3 


[a] Where joint owners of proper- 
ty sell it and receive other property 
as part of the purchase price, they 
are tenants in common in the proper- 
ty received. Cheek v. Wheatley, 3 
Sneed (Tenn.) 484. 


eae U.S.—The Golden Rod, 197 F. 


Conn.—Goodwin vy. Bragaw, 86 A. 
668, 87 Conn. 31. 


Ky.—Craig v. Taylor, 6 B.Mon. 457. 


Mass.—Dallagher v. Dallagher, 50 
N.E. 1043, 171 Mass. 5038. 


_N.Y.—Jammal v. Girard Fire & Ma- 
rine Ins. Co., 205 N.Y.S. 561, 210 App. 
Div. 145; McGreggor v. Walters, 230 
N.Y.S. 590, 133 Misc. 24; Jackson v. 
Livingston, 7 Wend. 136. 


Pa.—Reynolds v. Smith, 70 Pa.Su- 
per. 194; Bambaugh v. Bambaugh, 11 
Serg.&R. 191. 


S.C.—Green v. Cannady, 57 S.E. 832, 
77. S.C. 193; Young v. De Bruhl, 45 S, 
C.L. 638, 73 Am.D. 127. 


S.D.—Cochrane v. McCoy, 179 N.W. 
210, 43 S.D. 375. 


Vt.—Duplesse v. Haskell, 94 A. 503, 
89 Vt. 166. 


W.Va.—Ailes v. 
273, 69 W.Va. 305. 


But see Tully v. Tully, 12 P. 246, 
71 Cal: 338 (deed to squatter’s inter- 
est in supposedly public lands, made 
to two parties, one of whom paid the 
purchase price, and the object of 
which was to use the name of the 
gratuitous grantee as preémptor in 
procuring title to a certain quantity 
of the land from the United States, 
did not create a tenancy in common); 
Hickman v. Ferguson, (Tex.) 164 S. 
W. 1085 (two persons who acquire an 
interest in land at different times by 
different instruments, without an un- 
derstanding with each other as to the 
nature of their holdings, are not ten- 
ants in common, although they both, 
hold under the same title). ‘ , 


[a] Thus a conveyance to parties 
as husband and wife, although they 
were in fact not married, makes them 
tenants in common, although, had 
they actually been married, they 
would have been tenants by the en- 
tirety. Texido v. Merical, 230 N.Y.S. 
605, 132 Misc. 764. 


[b] Insertion of clause in deed in 
common that the several owners shall 


Hallam, 71 S.E. 


, occupy separate parts of the common 
‘property does not. affect the creation 


of the cotenancy therein. Dallagher 


Be baie 50. N.B. 1048, 171 Mass. 


72. Green v. Cannady, 57 S.E. 832, 
VES:CH 193% 


73. Rutland Sav. Bank v. Norman, 


‘266 P. 98, 125 Kan. 797; Hochsprung 


v. Stevenson, 266 P. 406, 82 Mont. 
222; Rogers v. White, (Tex.Civ.App.)' 
194 S.W. 1001. 


[a] Illustrations.—(1) Convey- 
ance of part interest in oil and min- 
erals in land made grantor and gran- 
tee tenants in common. Hochsprung 
v. Stevenson, 266 P. 406, 82 Mont. 222. 
(2) Grantees of each undivided half 
interest in oil and gas by separate 
conveyances are tenants in common 
although one also owns. the..land. 
Rutland Sav. Bank v. Norman, 266 P. 
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less than the whole of the property without desig- 


nating the part conveyed."* 


Conveyance of interest in crops may create a 


tenancy in common.*® 
Timber rights. 


in common with his grantee.7® 


OSmales pica, 190.15 (3)iehhat special 
duty rests on only one joint owner of 
oil lease does not prevent cotenancy. 
Rutland Sav. Bank v. Norman, supra. 
(4) A deed conveying land and one 
half of a dam and water power makes 
the grantor and the grantee tenants 
in common in the dam and water 


power. Richards v. Koenig, 24 Wis. 
360. 
74, Cal.—Gordon v. San Diego, 36 


P. 18, 101 Cal. 522, 40 Am.S.R. 73 [aff 
32 P. 885]; Lawrence v. Ballou, 37 
Cal. 518; Schenk v. Evoy, 24 Cal. 104. 


Hawaii—Fisher v. Wailehua, 16 
Hawaii 154. 


Ill.— Gill v. Grand Tower Min., etc., 
Co., 92 Ill. 249. 


Mich.—Nowlen v. Hall, 87 N.W. 222, 
128 Mich. 274. 


Mo.—McCaul v. Kilpatrick, 46 Mo. 
434, 


Tenn.—Anderson v. 
Yerg. 197. 


Tex.—Whitfield v. La Grone, (Civ. 
App.) 191 S.W. 1169; Waterhouse v. 
Gallup, (Civ.App.) 178 S.W. 773. 


Wis.—Ashland Lodge No. 63 I. O. O. 
EF. v. Williams, 75 N.W. 954, 100 Wis. 
223,69 Am.S.R. 912. 


N.S.—MeNiel v. MeNiel, 4 N.S. 33. 
Cae eek v. Leech, 24 U.C.Q.B. 


Donelson, 1 
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[a] Administrator’s deed of a cer- 
tain number of acres in a survey in 
which the estate has several tracts, 
embracing more, conveys an undivid- 
ed interest. Waterhouse v. Gallup, 
(Tex.Civ.App.) 178 S.W. 773. 


75. Vermont L. & T. Co. v. Cardin, 
53 P. 164,19 Wash. 304. 


76. See Logs and Logging § 19. 
77. Day v. Hogans, 93 So. 578, 130 
Miss. 128, 26 A.L.R. 1028; Forest 


Product & Mfg. Co. v. Buckley, 66 So. 
279, 107 Miss. 897; Dexter v. Lathrop, 
20VA’ 545,136 Pa. 565. 
Reha Wheeler v. Carpenter, 107 Pa. 
79. White v. City of St. Paul, 145 
N.W. 25, 124 Minn. 305; Midway 
Realty Co; v. City of St. Paul, 145 N. 
W. 21, 124 Minn. 300; Gould v. City 
eS Paul, 139 N.W. 2938, 120 Minn. 


[a] Rule applied.—Where title un- 
der a state tax lien is perfected by 
an individual, and title under an as- 
sessment lien perfected by the mu- 
nicipality levying it, the liens being 
of equal rank, the parties become ten- 
ants in common. White v. City of St. 
Paul, 145 N.W. 25, 124 Minn. 305; 
Midway Realty Co. v. City of St. Paul, 
145 N.W. 21, 124 Minn. 300; Gould v. 
City of St. Paul, 139 N.W. 293, 120 
Minn. 172. 


As the owner of timber land may 
transfer the land and reserve to himself the timber 
rights thereon,’® a sale of standing timber does not 
make the owner of the land and the purchaser of 
the timber tenants in common;’7 but where he sells 
the land but reserves to himself all the timber fit 
for sawing, it has been held that he has reserved to 
himself such a right in the soil that he is a tenant 


TENANCY IN COMMON 


[§§ 8-9 


Purchasers at tax sale. Where two or more per- 


sons acquire title to property by the expiration of 


mon.?? 


Commen. 


the redemption period after sale on foreclosure of 
liens of equal priority, they are tenants in com- 


Conveyance on condition. Where property is con- 
veyed on a condition precedent, no estate passes 
until performance of the condition.*® 


[§ 9] b. Purchase or Conveyance from Tenant in 
Where one person purchases or obtains 
by conveyance an undivided share of a tenant in 
commen, he becomes a cotenant with the remaining 


owner or owners;*! but a purchase of the whole 


80. Emery v. Dana, 84 A. 976, 76 
N.H. 483. 
81. U.S.—Boyle v. Gray, 28 F.(2d) 


7 [cert den 49 S.Ct. 178, 278 U.S. 653, 
73 L.Ed. 563]. 


Ark.—Parsons v. Sharpe, 145 S.W. 
537, 102 Ark. 611. 


Cal.—Hewlett v. Owens, 51 Cal. 
570; Stark v. Barrett, 15:Cal. 361. 


Colo.—Wanamaker Ditch Co. Vv. 
Reno, 244 P. 602, 79 Colo. 158. 


Conn.—Barnum v. Landon, 25 Conn, 
137; Oviatt v. Sage, 7 Conn. 95. 


Fla.—Carr v. Lesley, 74 So. 207, 73 
Fla, 233. 


Ga.—Starnes v. Quin, 6 Ga. 84. 


TIll.—Roberts v. Cox, 102 N-E. 204, 
ae oe 232; Fischer v. Hslaman, 68 
Ill. 78. 


Ind.—Stevens v. Reynolds, 41 N.E. 
931, 143 Ind. 467, 52 Am.S.R. 422. 


Ky.—Avey v. Hogancamp, 189 S.W. 
917, 172 Ky. 675; Kidd v. Bell, 122 
S.W. 232; Pope v. Brassfield, 61 S.W. 
5, 110 Ky. 128, 22 Ky... 1613; Down- 
ing v. Ford, 9 Dana 391; Bell v. Lay- 
man, 1 T.B.Mon. 39, 15. Am:D.:83. 


ead anata t v. Boardman, 61 Me. 
2 ° 

Mass.—Liscomb v. Root, 8 Pick. 
376. 


Mich.—Cook v. Clinton, 31 N.W. 317, 
64 Mich. 309, 8 Am.S.R. 816. 


Miss.—Alsobrook vy. Eggleston, 
So. 850, 69 Miss. 833. 


Mo.—Miller v. Corpman, 
428, 301 Mo. 589; Hancock v. York, 
210 S.W. 68; Childs v. Kansas City, 
etc., R. Co,, 23 S.W. 373, 117 Mo. 414. 


N.Y.—Prentice v. Janssen, 79 N.Y. 
478 [aff 14 Hun 548]; Berger v. Hors- 
field, 176 N.Y.S. 854, 188 App.Div. 
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257 S.W. 


‘549; Biglow v. Biglow, 77 N.Y.S. 716, 


75 App.Div. 98; Messing v. Messing, 
71 N.Y.S. 717, 64 App.Div. 125; Arch- 
ibald v. New York Cent., etc., R. Co., 
37 N.Y.S. 336, 1 App.Div. 251 [aff 
52 N.E. 567, 157 N.Y. 574]; Earnshaw 
v. Myers, 1 N.Y.S. 901; Putnam v. 
Wise, le Hill 2284. -"ar Ame 09% 
Northrop v. Wright, 24 Wend. 221 
[rev 7 Hill 476]; Mumford v. McKay, 
8 Wend. 442, 24 Am.D. 34; St. John v. 
Standring, 2 Johns. 468. 


N.C.—McKinnon, Currie & Co. v. 
Caulk, 83 S.E. 559, 167 N.C. 411, L.R.A. 
L9L5C; 396. 


Okl.—Coats v. Riley, 7 P.(2d) 644, 
154 Okl, 291; Longfellow vy. Byrne, 
174 P. 745, 68 Okl, 314, 


Tex.—Battle v. John, 49 Tex. 202; 
Durham vy. Scrivener, (Civ.App.) 259 
S.W. 606 [aff (Commn.App.) 270 S.W. 
16D)" GulhlyCe & Si —EN ony. Cows 
Brandenburg, (Civ.App.) 167 S.W. 
170; Hawkins v. Hobson, 123 S.W. 


183, 57 Tex.Civ.App. 118; Hatton v. 
Bodan Lumber Co., 123 S.W. 163, 57 
Tex.Civ.App. 478; Hawkins v. Hob- 
son, 123 S.W. 183, 57. Tex.Civ.A. 118; 
Hess v. Webb, (Civ.App.) 113 S.W. 
618 [aff 123 S.W. 111, 103 Tex. 46]; 
Heilbron v. St. Louis Southwestern 
R. Co., 113 .S.W. 610, 979, 52 Tex.Civ. 
App. 575; McAllen v. Raphael, 32 S. 
W. 449, 11 Tex.Civ.App. 116. 


Vt.—Kane v. Garfield, 13 A. 800, 60 
Vt. 79; Spencer v. Austin, 38 Vt. 258. 


Va.—Nickels v. Miller, 101 S.E. 68. 
126 Va. 59; Dillard v. Jefferies, 86 
S.F 844, 118 Va. 81; Virginia Coal 
& Iron Co. v. Hylton, 79 S.E. 337, 115 
Va. 418, Ann.Cas.1915A 741. 


Wash.—Plebuch vy. Barnes, 270 P. 
823, 149 Wash. 221; Vermont L. & T. 
Go. v. Cardin, 53 P. 164, 19 Wash. 304. 


see eee v. Sperry, 21 Wis. 
fa] MTllustrations.—(1) Convey- 


ance of an estate in common by the 
respective deeds of the tenants in 
columon to several grantees creates 
a tenancy in common between such 
grantees. Reed v.’Spicer, 27 Cal. 57. 
(2) If mineral land is owned by joint 
tenants, a conveyance of minerals by 
less than all will not effect a sever- 
ance of the mineral rights, but the 
grantee, if he is a stranger, takes as 
tenant in common with the others. 
Virginia Coal & Iron Co. vy. Hylton, 
79 S.E. 337, 115 Va. 418, Ann.Cas. 
1915A 741. (3) If title to land did 
not pass by sheriff’s deed, in parti- 
tion among heirs of the owner, all un- 
divided interests acquired by the pur- 
chaser through deeds from individual 
heirs were held by him as tenant in 
common with those heirs who did not 
convey. Hancock v. York, (Mo.) 210 
S.W. 638. (4) On death of one of two 
life tenants, the other life tenant’s 
grantee becomes a cotenant with re- 
maindermen to extent of their inter- 
est. Rae v. Baker, (Tex.Civ.App.) 38 
S.W.(2d) 366. (5) Purchaser from 
one cotenant in whose name a mining 
claim is recorded takes subject to the 
rights of other cotenants who are in 
possession and working the claim. 
Reedy v. Wesson, 1 Alaska 570. (6) 
Purchaser of undivided interest in 
one of several city lots owned in com- 
mon, which are described in plats as 
separate, becomes a tenant in com- 
mon in that lot. Butler v. Roys, 25 
Mich. 53, 12 Am.R. 218. (7) Where 
an absolute divorce has terminated 
an estate by the entirety and left the 
husband and wife tenants in common, 
a grantee of the husband after the di- 
vorce became a tenant in common 
With the divorced wife. McKinnon, 
Currie & Co. v. Caulk, 83 S.E. 559, 
167 N.C. 411, L.R.A.1915C .396. (8) 
Where land owned by an adult and 
infants was sold, and the purchaser 
conveyed to a third person the tim- 
ber thereon, the third person was a 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 9-11) 


property from one tenant in common does not ere- 
ate a cotenancy,*? although it has been held that, 
as such a conveyance passes no more than the eran- 
tor’s interest, the grantee becomes a cotenant with 
the cotenants of his grantor,®? except where the pur- 
chaser of the interest is asserting adverse owner- 
ship under a deed to the whole property. A writ- 
ten agreement which in fact is a mere executory con- 
tract of sale of a cotenant’s interest is insufficient 
to create a tenancy in common.’® The purchaser 
of an undivided interest is not a tenant in common 


with adverse claimants of the remainder of the es- 
tate.?® 


Purchase at judicial sale of the interest of a ten- 
ant in common makes the purchaser a cotenant of 
those whose interests were not purchased.§7 A ju- 
dicial sale of a cotenant’s undivided interest which 
he had already conveyed to another does not make 
the purchaser a tenant in common with the gran- 
tee.88 A decree for sale of the whole title to land 
did not constitute the grantees of the purchaser and 
the party to the decree tenants in eommon.’® 


The executors of a dcceased tenant in common 
who had devised his undivided interest are tenants 
in common with the testator’s cotenant until the 
executors have assented to the devise.®° 


tenant in common with those who 
Succeeded to the infants’ right to 


[a] Thus, 


TENANCY IN COMMON 


J where, when one ten- 
ant in common of land subject to a 
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Where several coparceners attempt to convey their 
property by deeds, but the deed of one fails to con- 
vey his interest, he becomes a tenant in common 
with the grantee.®1 


[§ 10] c. Pledge, Mortgage, or Deed of Trust. A 
tenancy in common may be created by a pledge of 
an undivided share of property.°? By a mortgage 
of a cotenant’s interest the mortgagee becomes ten- 
ant in common with the cotenants of the mortga- 
gor.°? When a mortgage is given to two or more 
persons to secure debts due them severally, it ere- 
ates a tenancy in common,®* and so where several 
mortgages of the same property are executed and 
delivered concurrently to several mortgagees.°> A 
tenancy in common may be created by a deed of 
trust.?° 


Furchase of encumbered property may make the 
purchaser a tenant in common with others owning 
an interest therein.®°* Purchase on foreclosure of 
a mortgage on a share of a tenant in common makes 
the purchaser a tenant in common with the other 
owners.°§ 


[§ 11] d. Assignment. An assignment of an in- 
terest in property by the owner thereof to another 
creates a tenancy in common. 


96. Bazemore v. Davis, 55 Ga. 504; 
Porter v. Stone, 12 So. 208, 70 Miss. 


avoid their conveyance, and he could 
go on the ‘premises and appropriate 
a part at least of the timber. MHat- 
ton v. Bodan Lumber Co., 123 S.W. 
163, 57 Tex.Civ.App. 478. (9) Where 
some of the heirs of the deceased 
owner conveyed their interest to a 
grantee, the latter became a tenant 
in common with the other heirs, and 
a subsequent conveyance by the gran- 
tee to a third person of a specified 
number of acres of the land was effec- 
tive as against the other heirs or their 
grantee as a conveyance of the gran- 
tee’s interest therein only. Hawkins 


._ v. Hobson, 123 S.W. 183, 57 Tex.Civ. 


App. 118. (10) Where testator de- 
vised his community interest to his 
wife for life, with gift over to his 
children, a conveyance by the wife 
vested in the grantee an undivided 
interest and made him a tenant in 
common with the children. Gulf, C. & 
Ss. F. Ry. Co. v. Brandenburg, 
Civ.App.) 167 S.W. 170. 


g2. Frick v. Sinon, 17 P. 439, 75 
Calwssiit Am SR wl Ci ocarnesiN. 
Quin, 6 Ga. 84; King v. Carmichael, 
35 N.B. 509, 136 Ind. 20, 43 Am.S.R. 
303; Weld y. Oliver, 21 Pick. (Mass.) 
559. 


[a] Reason for rule.—A sale by 
one tenant in common of the whole 
of personal property is a conversion. 
Weld v. Oliver, 21 Pick. (Mass.) 559. 


83. Coleman v. Stewart, 53_ So. 
1020, 170 Ala. 255; Stevens v. Wait, 
112 Ill. 544; Le Vee v. Le Vee, 181 
P. 351, 183 P. 778, 93 Or. 370. But see 
Sims v. Dame, 15 N.E. 217, 113 Ind. 
127 (it is held, however, that one who 
assumes to purchase from one of two 
tenants in common the entire inter- 
est of both, the other not sanctioning 
the sale, becomes himself a tenant 
in common with the other to the ex- 
tent that the latter may hold him lia- 
ble if he converts the whole to his 
exclusive use). 


84. Cochrane v. McCoy, 179 N.W. 
210, 43 S.D. 375; Cooper v. Great Falls 
Cotton Mills: Co., 30 S.W. 353, 94 
Tenn. 588; York v. Hutcheson, 83 S. 
W. 895, 37 Tex.Civ.App. 367. 
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trust took his deed thereto from the 
trustee, he was claiming the whole of 
the land adversely to the trustee un- 
der a tax deed, and took the deed from 
the trustee to quiet his title under 
his tax deed, he did not become a 
tenant in common with the trustee 
and his successors. Cochrane v. Mc- 
Coy, 179 N.W. 210, 43 S.D. 375. 


85. Crile v. Commissioner of In- 
ternal Revenue, 55 F.(2d) 804. 

86. Hickman v. Ferguson, (Tex. 
Civ.App.) 164 S.W. 1085. 

87. Ga.—Leonard v. Scarborough, 
2 Ga. 73. 


Ill.—Fischer v. Eslaman, 68 Ill. 78. 


Iowa.—Clark Bros. v. Watson, 159 
N.W. 761 [mod 163 N.W. 463, 180 
Iowa 721]. 


Tex.—Battle v. John, 49 Tex. 202. 
Pete ene v. Sperry, 21 Wis. 


838. 
Pa. 


89. Miller v. Chicago Mill & Lum- 
ber Co., 215 S.W. 900, 140 Ark. 639. 


90. Peck v. Watson, 142 S.E. 450, 
165 Ga, 8538, 57 A.L.R. 560. 


91. Cloud v. Webb, 14 N.C. 317. 


92. Hartford Nat. Exch. Bank v. 
Wilder, 24 N.W. 699, 34 Minn. 149. 


93. Smith v. Rice, 56 Ala. 417; 
Young v. Williams, 17 Conn. 393; 
Vermont L. & T. Co. v. Cardin, 53 P. 
164, 19 Wash. 304. But see Barteau 
v. Merriam, 53 N.W. 1061, 52 Minn. 
222 (holding that a deed absolute on 
its face but being in fact a mortgage 
on an undivided interest does not cre- 
ate the relationship). 


[a] Mortgage of interest of co- 
tenant in crops usually creates the re- 
lationship of cotenancy between the 
mortgagee and the mortgagor’s co- 
tenants. Smith v. Rice, 56 Ala. 417. 


94. Brown v. Bates, 55 Me. 520, 92 
Am.D. 613. 


95. Welch v. Sackett, 12 Wis. 243. 


eee v. Miller, 137 A. 254, 289 


291; Fuller v. Missroon, 14 S.H. 714, 
35 S.C, 314. 


[a] Illustrations.—(1) A deed of 
trust conveying land to a trustee in 
trust for the benefit of life tenants, 
“and upon the death of the survivor 
then in trust to be absolutely vested 
in such issue of their present mar- 
rilage as may be living,’ creates a 


‘tenancy in common in the remainder- 


men taking the land. Fuller v. Miss- 
roon, 14 S-E: 714, 35.) S:G.5314299 G2)y 
A deed in trust for a woman and the 
heirs of her deceased husband creates 
a tenancy in common. Bazemore v. 
Davis, 55 Ga. 504. 


97. Conn v. Conn, 13 N.W. 51, 58 
Iowa 747; Root v. Stow, 13 Metce. 
(Mass.) 5; Herbert v. Odlin, 40 N.H. 


267; Stoddard v. Weston, 6 N.Y.S. 34, 
3 Silv.Sup. 13. 


98. Conn v. Conn, 13 N.W. 51, 58 
Iowa 747; Moreland v. Strong, 73 N. 
W.. 140, 115 Mich. 211, 69 Am.S.R. 


553; Merrill v. Mason, 141 S.W. 454, 
159 Mo.App. 605; Wright v. Sperry, 
21 Wis. 331. 


[a] Rights resulting from pur- 
chase.—Such newly created cotenant 
by purchase is entitled to the use and 
occupation of the common property. 
Moreland v. Strong. 73 N.W. 140, 115 
Mich. 211, 69 Am.S.R. 553. 


99. Mahler v. Staack, 143 N.E. 79, 
311 Ill. 490; Breitenbach v. Schoen, 
198 N.W. 622, 183 Wis. 589; Earll v. 
Stumpf, 13 N.W. 701, 56 Wis. 50. 


fa] Illustrations.—(1) The as- 
signment of an interest in a chattel 
mortgage creates a tenancy in com- 
mon. Earll v. Stumpf, 13 N.W. 701, 
56 Wis. 50. (2) Where a purchaser 
under a land contract assigned a half 
interest in the contract to one who 
paid the entire purchase price and 
had the title conveyed to both, such 
purchaser and the assignee became 
tenants in common. Mahler v. 
Staack, 143 N.E. 79, 311 Ill. 490. (3) 
Where deceased, who owned certifi- 
cates of stock, assigned them to her- 
self and her son, there was neither 
unity of title nor of time, and under 
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[§ 12] e. Legislative Grants. A tenancy in com- 
mon may be created by a legislative grant of prop- 
erty to several persons,! unless a different tenure 
Likewise, several grants 
of the same land to several persons at the same time 
A grant of a part 
of property in severalty, to be assigned from a cer- 
tain described tract, does not create a tenancy in 
A grant on condition that the grantee 
convey part of the property to a person to be there- 
after determined does not create a tenancy 1n com- 


is expressed in the grant.? 


ereate a tenancy in common.? 
common.* 


mon.°® 


[§ 13] f. Execution.® 


such circumstances a tenancy in com- 
mon was created, rather than a joint 
tenancy. Breitenbach v. Schoen, 198 
N.W. 622, 183 Wis. 589. 


1. Haven v. Mehigarten, 19 Ill. 91; 
Higbee v. Rice, 5 Mass. 344, 4 Am.D. 
63; Trustees of Caledonia County 
Grammar School v. Kent, 77 A. 877, 84 
Vt. 1; Challefoux v. Ducharme, 4 
Wis. 554. 


[a] Thus, where, in the organiza- 
tion and laying out of a town, land 
rights were reserved for the use of 
schools, complainant, on accepting 
the same, became a tenant in com- 
mon of all the undivided lands in the 
town, with all the rights and inci- 
dents of such tenancy, and continued 
to be such until all the land called 
for by its grant was located to its 
right in some way or compensated 
for under the “quantity for quality” 
clause of the town charter. Trustees 
of Caledonia County Grammar School 
v. Kent, 77 A. 877, 84 Vt. 1; Universi- 
ty of Vermont v. Reynolds, 3 Vt. 542, 
23 Am.D. 234. 


2. Higbee v. Rice, 5 Mass. 344, 4 
Am.D. 63. 


3. Young v. De Bruhl, 45 S.C.L. 
638, 738 Am.D. 127. 


4. U.S. v. Northern Pac. R. Co., 12 
P. 769, 6 Mont. 351. 


5. Rice v. Osgood, 9 Mass. 38. 


6. Purchase at judicial sale see su- 
pra § 9 

7 Conn.—Young v. Williams, 17 
Conn. 393. 
eee scene v. Scarborough, 2 Ga. 


Me.—Strickland, vy. Parker, 54 Me. 
263 (by levying on a judgment debt- 


or’s undivided part of a marine rail-], 
way and land on which it is located, |’ 


the judgment creditor becomes tenant 
in common with the other owners). 


Mass.—Shove v. Dow, 13 Mass. 529. 


N.H.—Barney v. Leeds, 51 N.H. 253. ]; 


Vt.—Wiswall v. Wilkins, 5 Vt. 87. 


Fee ta v. McDougall, 47 N.S. 


[a] Where executions are levied 
on land by two or more creditors (1) 
at the same time, each acquires by 
levy a title to an undivided moiety of 
the land, which they hold as tenants 
in common. Cutting v. Rockwood, 2 
Pick. (Mass.) 443; Shove v. Dow, 13 
Mass. 529; Wiswall v. Wilkins, 5 Vt. 
87. (2) Levy on an undivided share 
of an equity of redemption makes the 
ereditor cotenant with the mortgagor. 
Young vy. Williams, 17 Conn. 393. 


-8 See supra § 8. 


A judgment creditor, by 
acquiring title through a levy on an undivided inter- 


TENANCY IN COMMON 


eotenants.” 


mon.? 


may be created 


1 


est becomes a tenant in common with his debtor’s 
As in the case of sales of undivided 
interests generally,® sale on execution of an undivid- 
ed portion of a larger tract creates tenancy in com- 
A purchaser on.execution of a joint ten- 
ant’s interest, becomes a tenant in common with the 
other joint tenant.’ 


[§ 14] g. Prescription. 


A tenancy in common 
by several persons acquiring title 


to property by prescription.1+ 
[§ 15] 3. Descent. 


On the death of an owner 


of property intestate, the descent of the property 


Ky. 597. 


10. Pepin v. Stricklin, (Cal.App.) 
299 Py 55. 


11. Inglis v. Webb, 23 So. 125, 117 
Ala. 387; Magoon v. Hong Yee Chuck, 
31 Hawaii 661; Brock v. Benness, 29 
Ont. 468. 


12. Widow entitled to dower as 
tenant in common with heirs see Dow- 
er § 203. 


13. Ala.—Giddens vy. Reddoch, 92 
So. 848, 207 Ala. 297, 25 A.L.R. 381; 
Fies v. Rosser, 50 So. 287, 162 Ala. 504, 
136 Am.S.R. 57; Inglis v. Webb, 23 
So. 125, 117 Ala. 387; Ohmer v. Boyer, 
7 So. 663, 89 Ala. 2738. 


Ark.—Avera v. Banks, 271 S.W. 970, 
168 Ark. 718; Sanders v. Sanders, 224 
S.W. 732, 145 Ark. 188. 


Conn.—Wooster v. Hunts Lyman 
Iron Co., 38 Conn. 256. 


Idaho.—Powell v. Powell, 
1058, 22 Idaho 531. 


Ill.—Brumback v. Brumback, 64 N. 
EH. 741, 198 Ill. 66; Kotz v. Belz, 53 
N.E. 367, 178 Ill. 434. 


Ind.—McPheeters v. Wright, 24 N. 
BK. 734, 124 Ind. 560, 9 L.R.A. 176; 
Kidwell v. Kidwell, 84 Ind. 224; Cen- 
treville, ete.,. Turnpike Co. vy. Jarrett, 
4 Ind. 213. 


Iowa.—Clarke v. Dirks, 160 N-W. 31, 
178 Iowa 335; German v. Heath, 116 
N.W. 1051, 139 Iowa 52; Bowen v. 
Duffie, 23 N.W. 277, 66 Iowa 88. 


Ky.—Kidd v. Bell, 122 S.W. 232. 


La.—Meyer v. Schurbruck, 37 La. 
Ann. 373. 


Md.—Hoffar v. Dement, 5 Gill 132, 
46 Am.D. 628. 


Mich.—Fenton y. 
‘957, 94 Mich, 204. 


__ Mo.—Evans v. Morris, 136 S.W. 408, 
234 Mo. 177. 


N.Y.—Cruger v. McLaury, 41 N.Y. 
219 [aff 51 Barb. 642]; Phelan v. Kel- 
ily, 25 Wend. 389. 


Okl.—Aldrich v. Hinds, 245 P. 854, 
116 Okl. 300. 


Philippine.—Caballo v. Dandoy, 27 
Philippine 606. 


126 P. 


Miller, 53 N.W. 


Porto Rico.—Soriano y. Arrese, 1 
Porto Rico Fed, 198, 201. . 


Tex.—McDougal vy. Bradford, 16 S. 
W. 619, 80 Tex. 558; Rowland v. Mur- 
‘phey, 1 S.W. 658, 66 Tex. 534; FEree- 
man v. Pierce, (Civ.App.) 250 S.W. 
778; Kirby v. Blake, 115 S.W. 674, 53 
Tex.Civ.App. 173. 


W.Va.—James v. James, 87 S.B. 364, 


9. Speer v. Hall, 245 S.W. 282, 196177 W.Va. 229. 


(271 S.W. 970, 


by operation of law to several heirs creates a ten- 
ancy in common.?? 


So on the death intestate of a 


Ont.—Adamson y. Adamson, 17 Ont. 


407. 


[a]  MTllustrations.—(1) Children 
and sole heirs at law of a landowner 
on his death became tenants in com- 
mon of the land. Sanders y. Sanders, 
224 S.W. 732, 145 Ark. 188. (2) Chil- 
dren of an intestate were, upon his 
death, tenants in common of the real 
property which he left, each deriving 
his interest through inheritance and 
having such an undivided interest as 
the law then gave him as an heir. 
Clarke v. Dirks, 160 N.W. 31, 178 Iowa 
335. (3): Decedent’s children by his 
second marriage are tenants in com- 
mon with the children of his first 
marriage as to land in which they 
both inherit an interest. Evans v. 
Morris, 136 S.W. 408, 234 Mo. 177. 
(4) Heirs of a deceased Indian, whose 
allotment was selected by administra- 
tor, took title thereto as tenants in 
common. Aldrich vy. Hinds, 245 P. 854, 
116 Okl. 300. 
of a life tenant upon her death be- 
came tenants in common with one 
who had owned all of the common 
land excepting the life interest and 
the remainder thereof, and who had 
purchased the life interest. Austin v. 
Rutland R. Co., 17 F. 466, 21 Blatchf. 
358. (6) Where lands were conveyed 


to a partnership, the legatees or dev- 


isees of one of deceased partners and 
the next of kin and distributees of the 
other took the land as tenants in com- 
mon. Giddens v. Reddoch, 92 So. 848, 
207 Ala. 297, 25 A.LU.R. 381. (7) 
Where the heirs of a deceased entry- 
man receive a patent from the United 
States, they take title as tenants in 
common, each heir taking the same 
interest as he would have taken in the 
separate property of deceased under 
the state laws of succession. Powell 
v. Powell, 126 P. 1058, 22 Idaho 531. 
(8) Where there was no evidence that 
an owner of land disposed thereof by 
will, and he survived his wife, the 
court would presume that the land 
passed under the statutes of descent 
to all his children, who became ten- 
ants in common. Kirby v. Blake, 115 
S.W. 674, 53 Tex.Civ.App. 1738. (9) 
Widow being entitled to one half of 
land of husband, who died intestate, 
on her death intestate, her heirs be- 
came tenants in common with the oth- 


er hcirs of her husband or those’ 


claiming under them, Avera y. Banks, 
168 Ark. 718, (10) 
After divorce, there is no community 
survivor, so that what was communi- 
ty property, and what after divorce 
without disposition thereof, was held 
by the former spouses as tenants in 


common, cannot, on death of one in-: 


testate, be sold by the other without 
joinder of deceased’s heirs. Freeman 


Nop ge sie (Tex.Civ.App.) 250 S.W, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 12-15 


(5) The remaindermen: 


ere RR PAE hy ee 
§§ 15-17] 


husband or wife owning property, a tenancy in com- 
mon may be created between the surviving spouse 
and the children of decedent,*# or the collateral 
heirs;> but where a husband of a decedent intes- 
tate takes her property as tenant by curtesy, he and 
the children are not tenants in common.!® <A hus- 
band, as heir at law of his wife, who owned an un- 
divided portion of realty, holds as tenant in common 
with his deceased wife’s codwners.17 Where, by 
statute, the parents of a child dying intestate are 
its heirs,'® they are tenants in common in property 
left by the child.t® Collateral heirs cannot be ten- 
ants in common with a child who inherited the en- 
tire estate.?° 


[§ 16] 4. Judgment or Decree.21_ A tenancy in 
common may be created by judgment or decree.?2 
A decree setting aside a fraudulent judgment and 
sale of a life estate and remainders and restoring 
the property to immediate possession of the life ten- 
ant and remaindermen makes them tenants in com- 
mon.”* <A deed made under a decree void as to cer- 
tain owners of land makes the grantee tenant in 
common with those whose title was not affected by 
the deed.?4 No tenancy in common ean be created 
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by a judgment which declares that one of the al- 
leged cotenants has no interest in the property.?® 
A deeree declaring a lien on land does not create a 
cotenancy between the owner of the land and the 
lienholder.?® 


[§ 17] B. Severance and Termination—1. In Gen- 
eral. Tenancy in common being dependent on unity 
of possession,?7 whenever that unity is destroyed, 
the tenancy terminates.?8 But until actual sever- 
ance of the common property, the tenancy in com- 
mon continues,?® a mere agreement to sever with- 
out actual severance being insufficient.2° Mere lapse 
of time does not dissolve a cotenancy,®1 but a re- 
pudiation by a tenant in common of all interest in 
the subject matter of the cotenancy may amount 
to an abandonment and termination thereof.*? The 
fact that one tenant in common furnishes no money 
to aid in defending the title in a suit brought against 
his cotenant in possession does not amount to an 
abandonment of the former’s title,?* nor does fail- 
ure to contribute to the price for redeeming the com- 
mon property after sale for taxes does not of itself 
dissolve the cotenancy.** 


Destruction of property. The tenancy may be 


14. Ariz—Pomeroy v. Sam Thorpe 
Mining Co., 296 P. 255, 37 Ariz. 541. 


Cal.—McClure v. Colyear, 22 P. 175, 
80 Cal. 378. 


Conn.—Wooster v. Hunts Lyman 
Iron Co., 38 Conn. 256. 


Ill.—Montague v. Selb, 106 Ill. 49. 


Iowa.—Van Veen v. Van Veen, 238 
N.W. 718 [supplementing op 236 N. 
Ww. 


Kan.—Ehrhart v. Ehrhart, 205 P. 
630, 110 Kan. 759. 


Mass.—Fiske v. Quint, 174 N.E. 196, 
274 Mass. 169. 


N.Y.—Knolls v. Barnhart, 71 N.Y. 
474. Contra Jackson v. O’Donaghy, 7 
Johns. 247. 


Tex.—Rowland v. Murphey, 1 S.W. 
658, 66 Tex. 534. 


But see Fee’s Est., 18 Pa.Dist. 391 
(widow and heirs are not tenants in 
common). 


[a] A deceased codwner’s interest 
in mining property passed to the wife 
and child so as to make them coédwn- 
ers with the other owner, the proper- 
ty being community property. Pome- 

> roy v. Sam Thorpe Mining Co., 296 P. 
25D, Vor AvizZ, 541. 


[b] Surviving husband and heirs 
of wife.—Property purchased during 
the lifetime of a wife, in which she 
has an interest, creates, upon her 
death, a tenancy in common between 
her surviving husband and her sur- 
viving children. Rowland v. Mur- 
phey, 1 S.W. 658, 66 Tex. 534. 


{c] Widow holding as dowress 
and as guardian in socage of minor 
heirs is tenant in common with the 
other heirs. Knolls v. Barnhart, 71 
N.Y. 474; Foster v. Foster, 129 N.Y. 
S. 1108, 71 Misc. 263. 


15. Bowers v. Rightsell, 294 S.W. 
21, 173 Ark. 788. 


16. Fies v. Rosser, 50 So. 287, 162 
Ala.-504, 136 Am.S.R. 57; Martin v. 
Castle, 91 S.W. 930, 193 Mo. 183. 


17. McGlathery v. Meeks, 121 So. 
67, 219 Ala. 89; Thompson vy. Sanders, 
39 S.B. 419, 113 Ga. 1024. 


18. See statutory provisions. 


. \ 


19. Booth v. Baker, 10 Hawaii 543. 


20. Hughes v. Wyatt, 125 N.W. 
334, 146 Iowa 392. 


21. Effect of decree of divorce not 
disposing of community property see 
Divorce § 453. 


22. Davis v. Davis, 169 N.W. 129, 
185 Iowa 179; Coleman’s Appeal, 62 
Pa. 252; Dorn vy. Beasley, 28 S.C.Eq. 
84; Parks v. Knox, 130 S.W. 203, 61 
Tex.Civ.App. 493. 


[a] Tllustrations.—(1) A  judg- 
ment, in an action of trespass to try 
title, for an undivided portion of land. 
Dorn v. Beasley, 28 S.C.Eq. 84. (2) 
A judgment in partition, whereby the 
right and title to lands are vested in 
a widow and her children jointly, and 
their heirs and assigns in fee simple 
forever, created an equality of inter- 
est in her and her children, and she 
holds an undivided interest in the 
land as a tenant in common with 
them. Parks y. Knox, 130 S.W. 203, 
61 Tex.Civ.App. 493. (3) An adjudi- 
eation in an amicable partition that 
ore banks and mine hills remain un- 
divided and the parties hold them as 
tenants in common. Coleman’s Ap- 
peal, 62 Pa. 252. (4) Where a di- 
voreced wife, after her husband re- 
married and with his second wife ac- 
quired land jointly, was awarded her 
husband’s interest in that land as ali- 
mony, she became cotenant with the 
second wife. Davis v. Davis, 169 N. 
W:; 129, 185 Iowa 179. 


23. McRea_v. Dutton, 22 S.E. 149, 
95 Ga, 267. 


24. Downing v. Ford, 9 Dana (Ky.) 
391. 

25. Gray v. Kauffmann, 17 S.W. 
513, 82 Tex. 65. 

26. McCormick, 224 


Lansburgh a 


F. 874, 140 C.C.A. 296. 


27. See supra § 5. 
28. Tresher v. McElroy, 106 So. 79, 
90 Fla. 372; Norman y. Corbley, 79 P. 


1059, 32 Mont. 195; Sutton y. Jenkins, 
60 S.E. 643, 147 N.C. 11. 


29. Poole v. Griffith, 112 So. 447, 
216 Ala. 120; Louisville, etce., R. Co. v. 
Hart) 21 N.EY 753, 119 Ind. 273) 4 L. 
R.A. 549; Ex parte Johnson, 145 S.H. 
TA aa TeS.C.5 259% 


[a] Claim by cotenant under parol 
license does not sever a cotenancy 
created by deed where the deed and 
the license were parts of the same 


transaction. Campbell vy. Shivers, 25 
P..540,/ 1 Ariz. 161. 
30. Burton v. Morris, 3 Del. 269; 


Louisville, etc., R. Co. v. Hart, 21 N. 
HK. 753, 119 Ind. 278, 4 L.R.A. 549; 
Barnes v. Bartlett, 15 Pick. (Mass.) 
71. But see Howe v. Howe, 58 N.W. 
908, 90 Iowa 582 (holding that an 
agreement by heirs to give their in- 
terest in land to the widow, one of 
them to procure tax title and convey 
the land to her, divests them of their 
interest as tenants in common, al- 
though, after the tax title is procured, 
she agrees that the one procuring it 
shall have the land, and although no 
actual conveyance was made to the 
widow). 


[a] Thus an agreement between 
tenants in common that each shall 
have, collect, receive, and enjoy the 
ground rents of certain lots held in 
common, to him, his heirs, and as- 
signs forever, and clear from the oth- 
er, did not sever the tenancy in com- 
mon, there being no words of convey- 
ance. Burton v. Morris, 3 Del. 269. 


[b] Unexecuted agreement.—aAn 
agreement to sever the property on 
one tenant in common giving a note 
for his share does not amount to a 
severance of the tenancy, the tenant 
in common having failed to give the 
note in accordance with the agree- 


ment. Barnes vy. Bartlett, 15 Pick. 
(Mass.) 71. 
31. Yarwood v. Johnson, 70 PB. 128, 


29 Wash. 648. 
32. Potter v. Herring, 57 Mo. 184. 


[a] Tllustration.—An arrangement 
by which two agree to become ten- 
ants in common on the purchase of an 
equity of redemption is abandoned by 
one of the parties when he refuses 
to participate in proceedings to extin- 
guish the incumbrance and to pay his 
portion of the sum required therefor. 
Potter v. Herring, 57 Mo. 184. 


33. Gosselin v. Smith, 39 N.E. 980, 
154 Ill. 74. 


34. Winsett v. Winsett, 83 So. 117, 
203 Ala. 373. 
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terminated by the destruction of the common prop- 
erty.®° 


Adverse possession of particular interest. A co- 
tenant cannot select or segregate from the com- 
mon lands a particular or determinate portion 
thereof and establish title thereto by adverse pos- 
session as representing his interest,?* but he may 
acquire title by adverse possession in accordance 
with a parol partition®’ and it has been held that 
if one of two tenants in common enters into the 
exclusive possession of a moiety of the frechold and 
continues in that possession so long as to acquire a 
right by the statute of limitations he cannot after- 
wards claim his original interest in the residue as 
a tenant in, common.?® 


Forfeiture of interest. The interests of cotenants 
cannot be forfeited to their cotenants because of 
their failure to make payments under an agreement 
to which they are not parties.°® A tenant in com- 
mon who has not himself performed the conditions 
of the agreement between himself and his cotenant 
cannot have declared a forfeiture of his cotenant’s 
interest.4° The forfeiture of an executory con- 
tract for the purchase of land by two as cotenants 
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‘terest Therein to Third Persons. 


[§§ 17-19 


severs the cotenancy.*? 


[§ 18] 2. Acquisition of All Outstanding Inter- 
ests by One Tenant. As the tenancy in common 1s 
terminated by destruction of the unity of posses- 
sion,‘? the tenancy is dissolved by uniting all the 
titles and interests in one tenant by purchase or 
otherwise, which brings the whole to one severalty,** 
or by purchase at a partition sale.*4 A quitclaim 
deed in escrow to a cotenant does not affeet the re- 
lation,*® nor does a leasing of the premises by one 
from the other cotenant,*® and a conveyance of his 
interest by a tenant in common to a cotenant, re- 
serving mineral rights, does not sever the cotenan- 
cy in such rights.47 


[§ 19] 3. Sale or Conveyance of Property or In- 
Sale or convey- 
ance of the common property to a third person ter- 
minates the cotenancy,*® as, for example, a judicial 
sale to satisfy debts and obligations of a decedent’s 
estate,*® or a sale for taxes,°° or on foreclosure of 
a deed of trust®! or a mortgage,®? or to satisfy a 
judgment.®* The sale of the undivided interest by 
a tenant in common severs the relationship between 
himself and his cotenant,®>+ but the purchaser be- 


753, 77 Conn. 168; Palmer v. Stryker, 


85. Hinds v. Terry, Walk. (Miss.) , 617, 79 Fla. 493. 
80. 
86. Wood v. Henley, 263 P. 870, 88 


Cal.App. 441. 


37. Rhea v. Craig, 54 S.E. 408, 141 
N.C. 602. 

38. Gregg v. Blackmore, 10 Watts 
(Pa.) 192. 

39. Clarke v. Boysen, 39 F.(2d) 


800 [cert den 51 S.Ct. 75, 282 U.S. 869, 
75 L.Ed. 768]. 


{a] Tustration.—Failure of cer- 
tain parties to pay shares under an 
agreement for the creation of a fund 
for the lease of land did not work 
forfeiture of their interests in favor 
of a cotenant by nonpayment of their 
shares, for there being no acceptance 
of the agreement, they obtained no 
interest. Clarke v. Boysen, 39 F.(2d) 
800 [cert den 51 S.Ct. 75, 282 U.S. 
869, 75 L. Ed. 768]. 


40. Price v. Hart, 134 N.E. 672, 77 
Ind.App. 653. 


{a] Illustration.—Where a con- 
tract and deed conveying property to 
two grantees who assumed to pay the 
indebtedness thereon and also the tax- 
es and interest provided that, if ei- 
ther grantee should fail to pay his 
half of the indebtedness, his estate 
should be forfeited to the grantee who 
did pay it, the grantee who paid the 
interest and taxes, but had not paid 
the indebtedness, cannot have declar- 
ed a forfeiture of his cotenant’s inter- 
est for nonpayment of his half. Price 
LE ae 134 N.E. 672, 77 Ind.App. 
653. 


41. Northern Assur. Co. of London 
v. Stout,.117 P. 617,16 Cal.App. 548. 


fa] Thus, where the terms of an 
executory contract for the purchase 
of land by two as cotenants makes the 
time of payment of the essence of 
the contract, a forfeiture resulting 
from the failure to make payment at 
the time provided nullifies the agree- 
ment, and severs the cotenancy, 
Northern Assur. Co. of London y. 
Stout, 117 P. 617, 16 Cal.App. 548. 


42. See supra § 5. 
43. Fla.—EHllis v. Everett, 84 So. 


Mich.—Detroit Cavalry v. Ranney, 
160 N.W. 590, 193 Mich. 472. 

Miss.—Hinds v. Terry, Walk. 80. 
a v. Burtis, 14 Johns. 


Porto Rico.—Mora y. Registrar of 
Caguas, 28 Porto Rico 179; Camba- 
lache y. Arecibo, 23 Porto Rico 11. 


Ont.—Rutherford v. Rispin, 59 Ont. 
L. 506, [1926] 4 Dom.L.R. 822. 


__[{a] Thus (1) where one died in Flor- 
ida, intestate, leaving a widow, a son, 


and three other children as his sole, 


heirs, and seized and possessed of 
land for which there was no deed of 
record in the county, and in 1896 the 
houses and fences were destroyed, and 
the place became wild woodland, and 
in 1910-1914 the widow and other chil- 
dren conveyed their interest to the 
son, who took possession thereunder, 
fenced and cultivated one half of it 
continuously, and claimed title, he 
was never a tenant in common or co- 
parcener in possession with the widow 
and other heirs. Ellis v. Everett, 84 
So. 617, 79 Fla. 498. (2) Assignment 
and collateral contract between the 
coOwners and the comortgagors, pro- 
viding the assignee should sell the 
property, pay the mortgage, discharge 
the assignor’s debt to him, and divide 
the balance, has been held to pass the 
assignor’s full title and interest in 
the land to his codwner. Detroit 
Cavalry v. Ranney, 160 N.W. 590, 193 


Mich. 472. 
[b] Sale of common estate under 
power severs the tenancy, even 


though one of the tenants in common 
therein repurchase the estate from the 
vendee. Jackson v. Burtis, 14 Johns. 
(NVY.) 391. 

44. Stephens y. Blls, 65 Mo. 456. 

45. Makarewicz v. Nowicki, 219 Ill. 
App. 334, 

46. Makarewicz v. Nowicki, supra. 


47. Moragne vy. Doe, 39 So. 161, 143 
Ala. 459, 111 Am.S.R. 52. 


48. New Haven v. Hotchkiss, 58 A. 


12 N.Y.S. 737; In re Reynold’s Estate, 
86 A. 858, 249 Pa. 314. 


[a] Conveyance with reservation 
by one cotenant.—Where a tenant in 
common conveyed his interest by a 
deed providing that the land should 
be used only as a park, and reserving 
the exclusive right to work a mine 
thereon, and the other cotenant con- 
veyed to the same grantee without 
reservation, the grantor who made the 
reservation had the sole and exclusive 
right to work the mine, and did not 
hold the right in common with the 
other cotenant. New Haven y. Hotch- 
kiss, 58 A. 753, 77 Conn. 168. 


49. In re Reynold’s Hstate, 86 A. 
858, 249 Pa. 314. 


50. Davis v. Cass, 
Miss. 985. 


[a] Sale of common property for 
taxes to several persons other than 
the tenants in common, the claim in 
severalty by each of them being rec- 
ognized by the others of them, severs 
the tenancy in common. Davis v. 
Cass, 18 So. 454, 72 Miss. 985. 


51. Becker v. Becker, 163 S.W. 865, 
254 Mo. 668; McLawhorn y. Harris, 
Ceca tee 156 NG VCLO a7ais eA 

. . oli. 


52. 


18 So. 454, 72 


Coleman y. 
SZ tie Ala. 2e2t 


53. Terrell v. 
1016, 220 Ky. 717. 


54. Gillett v. Gaffney, 3 Colo. 351; 
Merrill v. Mason, 141 S.W. 454, 159 
Mo.App. 605; Lopez y. Ilustre, 5 Phil- 
ippine 567. 


[a] Foreclosure sale.—Where a 
tenant in common of personal proper- 
ty mortgaged the same and the mort- 
gage was thereafter foreclosed, such 
mortgage was invalid in so far as it 
affected plaintiff's interest in the 
property, and the foreclosure thereof 
only operated to terminate the coten- 
ancy as between plaintiff and the 
mortgagor, creating a new one be- 
tween plaintiff and the purchaser. 
Merrill v. Mason, 141 S.W. 454, 159 
Mo.App. 605. 


Coleman, 55 So. 


Terrell, 295 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 19-23] 


comes a tenant in common with his vendor’s coten- 
ant.°° Sale of a part of the common property does 
not sever the cotenancy in the balance thereof.®¢ 


[$ 20] 4. Division of Common Property. The re- 
lationship of tenaney in common may be terminat- 
ed by making partition between the several tenants 
in common which gives them all respective several- 
ties, cither by proceedings in partition,®’ or by 
amicable agreement and division,®’ in which all the 
cotenants must participate.°? The mere separate 
possession of parts of an undivided piece of prop- 
erty does not work a severance.*® The division of 
a whole tract of land into smaller parcels destroys 
the tenaney as to the whole and makes the coten- 
ants tenants in common in each of the distinet par- 
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cels.°1 Ordinarily, one tenant in common cannot 
himself take his own share without the consent of 
his cotenant and thus sever the tenancy in com- 
mon;°* but when the common property is personally 
divisible by weight, measure, or number into por- 
tions identical in quality and value, one tenant in 
eommon may take his own proportion and thus make 
a valid partition.®°? Where a partial division is 
rightfully made, each tenant in common holds his 
own assigned portion in severalty and remains a 
tenant in common of the undivided residue.** 


[§ 21] 5. Ouster of Cotenant. A cotenancy may 
be terminated by ouster of one tenant in common 
by his cotenant under a judgment for possession.*® 


IV. MUTUAL RIGHTS, DUTIES, AND LIABILITIES OF COTENANTS 


[§ 22] A. In Gencral.* The respective rights of 
tenants in common are of a legal, and not of an 
equitable, nature.°* The relationship of tenancy in 
common does not create, even by implication, the 
relation of principal and agent,°* and does not, of 
itself, make the cotenants partners.°® Although 
sharing in profits and losses is a characteristic of 
tenaney in common as well as of a partnership.®® 
A cotenant so far as concerns his undivided inter- 
est refuses to enter into a lease of the premises to 
a third person without ineurring liability to his 
eotenants.‘° The fact that the tenants in common 
have put their interests in the property in the names 
of their wives does not change their relations and 
rights inter sese.71 


55.° See supra § 9. 


Fiquet v. Allison, 12 Mich. 328, 86 Am. 


[§ 23] B. Fiduciary Relationship. A fiduciary 
relationship, strictly speaking, does not exist be- 
tween tenants in common by reason of the mere fact 
that they are such’? although the relationship may 
arise under the circumstances of the particular 
case*® and, subject to exceptions and qualifications 
which are elsewhere considered, tenants in common 
eceupy such a relationship of trust and confidence 
to each other as may cause the acquisition of an out- 


standing title by one to inure to the benefit of all.74. 


Tenants in common may, by their course of conduct 
toward one another, create a fiduciary relationship,7®> 
as where one cotenant assumes to act for the bene- 
fit of his ecotenants,’® and one cotenant guilty of 
fraud may not avail himself of the advantage there- 


Okl.—West v. Madansky, 194 P. 439, 


Be ie eget OouTe: mala, cée | Disetsnbobdell wiStowelly bL,.N.¥./70; | 80/OKl, (161. 
supra § 10. 65. Vasquez v. Ewing, 24 Mo. 31, Tng.—Kennedy vy. De Trafford, 
56. Dallagher v. Dallagher, 50 N.| 66 Am.D. 694. [1897] A.C, 180; In re Biss, [1903] 2 
E. 1043, 171 Mass. 503: Wright v.| 66. Grimes v. Grimes, 52 F.(2a)|C>: 40 
Wright, 59 How Er ON: Y, Le ee ‘ [a] Tenant in common is not trus- 
v. James, (Tenn.Ch.A.) 6 .W. . 67. Bova v. Clemente, (Mass.) 180 ee for his cotenant; he need not keep 
57. Effect of judicial partition see| N.E. 611; Lonnqvist v. Lammi, 136 N.| POSSeSsion for him, nor protect the 


Partition §§ 930-948. 


58. McKeithen v. Pratt, 53 Ala. 
116; Gafford v. Stearns, 51 Ala. 434; 
Whitten v. Hanson, 35 Me. 435; Lob- 
dell v. Stowell, 51 N.Y. 70. 


[a] Where tenants in common of 
quantity of grain agreed to a divi- 
sion thereof to settle the portion be- 
longing to one, the apportionment op- 
erates as a severance of the tenancy 
‘in common. Lobdell v. Stowell, 51 N. 
i Oe 


Effect of partiticn by act of parties 
see Partition §§ 32-42. 


59. Rivera v. Fernandez, 33 Porto 
Rico 567; Central Pasto, Inc., v. Roig, 
33 Porto Rico 436. 


60. Wheeler v. Mann, 90 So. 225, 
149 La. 866. 


61. Primm vy. Walker, 38 Mo. 94. 


62. Pickering v. Moore, 32 A. 828, 
67 N.H. 533, 68 Am.S.R. 695, 31 L.R.A. 
698. 

63. Pickering v. Moore, supra; 
Moore v. Erie R. Co., 7 Lans. (N.Y.) 
39; Channon vy. Lusk, 2 Lans. (N.Y.) 
211; Fobes v. Shattuck, 22 Barb. (N. 
Y.) 568; Tripp v. Riley, 15 Barb. (N. 
Yovosoe 


64. McKeithen v. Pratt, 53 Ala. 
116; Gafford v. Stearns, 51 Ala. 434: 


[62 C. J.—22] 


E. 610, 242 Mass. 574; Wright v. Kay- 
ner, 118 N.W. 779, 1450 Mich. 7. 


Authority of cotenants to bind each 
other see infra §§ 209-246. 4 

68. Wright v. Kayner, 113 N.W. 
19, 150: Mich. 7. 5 

69. Southwestern Gas & Hlectric 


oan v. Liles, 133 So. 8385, 16 La.App. 
0. 


70. People’s Nat. Bank of Nacoma, 
Mexy ave. Cline, 268s Per219).1 aL vOkl. 
222. 


[a] Rule applied.—The owner of 
an undivided half interest in a farm, 
occupying the farm under a rental 
agreement with the co-owner, was not 
required to accept as tenant of the 
farm a third person who agreed to 
pay a higher rent therefor. Werner 
eee, 170 N.W. 727, 168 Wis. 
506. 


71. Zviebel v. Benowitz, 125 N.Y.S. 
811; Sproule v. McConnell, 19 Sask. 
L. 319, [1925] 1 Dom.L.R. 982. 

72. Jll.—Albrecht vy. Hunecke, 63 
N.E. 616, 196 Ill. 127; Rose v. Howen- 
stein, 218 Ill.App. 483. 

N.Y.—Streeter v. Shultz, 45 Hun 
406 [aff 27 N.E. 857, 127 N.Y. 652]. 


N.C.—Saunders v. Gatlin, 21 N.C. 
86. 


common property excepting while he 
is in possession thereof, and then he 
is only liable for profits derived from 
his cotenant’s share thereof; when he 
parts with the possession of the com- 
mon property he parts with its lia- 
bilities. Saunders v. Gatlin, 21 N.C. 
86. 


[b] Rule applied.—An executor, as 
tenant in common of property devised 
by will, not sustaining the relation of 
agent for his cotenants, except as ex- 
pressly or impliedly agreed between 
himself and his cotenants, owed no 
higher duty than to refrain from 
profiting himself without disclosing 
the circumstances to his cotenants. 
Kreis vy. Cartledge, 104 A. 855, 262 Pa. 
55. 

73. Albrecht v. Hunecke, 63 N.E. 
616, 196 Ill. 127; Rose v. Howenstein, 
218 Ill.App. 483. 


74. See infra §§ 77-87. 

75. Brant v. Nugent, supra. 

76. Ark.—Sanders v. Sanders, 224 
S.W. 7382; 145 Ark. 188; Chism v. 


Thomas, 221 S.W. 458, 144 Ark. 45. 
Cal.—King v. Wise; 43 Cal. 628. 


Ill.—Rose vy. Howenstein, 218 Ill. 
App. 488. 


Mich.—Reinert v. Roberts, 230 N. 
W. 144, 250 Mich. 387. 


*By JOSEPH W. ROUSE (§§ 22, 23). 
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of, to the disadvantage of his cotenant.** It has 
been held that the defrauding tenant in common 
cannot rely on mere lapse of time to defeat his 
cotenants’ rights,7® except where they have, with 
full knowledge, acquiesced in his conduct.*® 


[§ 24] C. Respective Interests of Cotenants.* 
Where a conveyance to two or more persons is Si- 
lent as to the interest of each, such interests are 
presumed to be equal,®° but such presumption is re- 
buttable by evidence to the contrary,*! such as evi- 
dence showing the contributions of joint purchasers 
to have been unequal.®2 In the absence of an agree- 
ment to the contrary, joint purchasers of an estate 
hold shares therein in proportion to their contribu- 
tion to the purchase price.** The respective inter- 
ests of the cotenants cannot be determined in an 
action for rent, but only in some possessory action.*4 
Mere possession by one who appears of record to 
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be a tenant in common in the premises is not notice 
of a parol partition or agreement for a partition 
so as to affect the rights of those claiming under 
him without notice.8* Where title to part of a tract 
is adversely acquired by a stranger, the portion thus 
lost will be the common loss according to the re- 
spective interests of the codwners.** Under a stat- 
ute providing that each of the participants in a 
thing held in common is considered as having exclu- 
sively possessed the part which may be allotted to 
him on the distribution for the entire period during 
which there is no division, a co-heir may sell to a 
stranger his share of an estate held in common be- 
fore the partition of the property is approved by 
the court.’* 

[§ 25] D. Use and Enjoyment of Common Prop- 


erty}—1. Right of Entry. Each tenant in common 
has the right of entry, and of ingress and egress,*® 


N.Y.—Allen v. Arkenbaugh, 37 N.Y. 
S. 1032, 2 App.Div. 452 [aff 53 N.E. 
1122, 158 N.Y. 697]. 


Okl.—West v. Madansky, 194 P. 
439, 80 Okl. 161. 


S.D.—McEwen v. Gotthelf, 140 N. 
W. 264, 31 S.D. 180. 


[a] Rule applied.—(1) A tenant in 
common, who intended to act for the 


benefit of all in purchasing an out- 


standing tax title, stands in a fiducia- 
ry or trust relation to the other ten- 
ants in common, and the law will hold 
him not sole owner, but a tenant in 
common. Sanders v. Sanders, 224 S. 
W. 732, 145 Ark. 188. (2) A cotenant 
who acted as executor and had entire 
charge of the common estate and also 
acted as agent as to the property for 
a sister who was one of the heirs held 
a fiduciary relationship. Rose v. 
Howenstein, 218 Ill.App. 483. (3) A 
cotenant negotiating a sale of realty, 
not having disclosed the actual pur- 
chase price, is liable to account to the 
other cotenant for the amount the lat- 
ter was defrauded. Reinert v. Rob- 
erts, 230 N.W. 144, 250 Mich. 387. (4) 
A tenant in common acting for him- 
self and his cotenants in the conduct 
of a partition suit leading to a-decree 
ordering a sale and division occupies 
a relation of trust and confidence, and 
he could not acquire by deed rights in 
the subject-matter antagonistic to his 
cotenants. Chism v. Thomas, 221 S. 
W. 458, 144 Ark. 45. (5) Where one 
tenant in common acting-for his co- 
tenants buys or sells the common 
property, the relation of trust exists. 
King v. Wise, 43 Cal. 628; Phelps v. 
Reeder, 39 Ill. 172; Calkins v. Worth, 
117 Ill.App. 478 [aff 74 N.E. 81, 215 Ill. 
78]; Allen vy. Arkenburgh, 37 N.Y.S. 
1032, 2 App.Div. 452 [aff 53 N.E. 1122, 
158 N.Y. 697]; West v. Madansky, 194 
P. 439, 80 Okl. 161; McEwen v. Gott- 
helf, 140 N.W. 264, 31 S.D. 180. 


77. 11l.—Calkins v. Worth, 117 Ill. 
App. 478 [aff 74 N.E. 81, 215 Ill. 78]. 


Ky.—Garr y. Boswell, 38 S.W. 513, 
18 Ky.L. 814. 


Mich.—Lewis v. Jacobs, 117 N.W. 
325, 153 Mich. 664. 


Mo.—-Walker y. Evans, 71 S.W. 
1086, 98 Mo.App. 301. 


N.J.—Mosher vy. Van Buskirk, 144 
A. 446, 104 N.J.Eq. 39; McNally v. 
Palmer; (Ch.) 100 A. 3365. 


Tex.—Clevenger vy. Mayfield, (Civ. 
App.) 86 S.W. 1062. 


*By GHORGH BALLUFF JR. (§ 24). 


Wash.—Briggle v. Cox, 131 P. 209, 
72 Wash. 574. \ 


[a] Purchase and sale—(1) A 
part owner of realty negotiating a 
sale thereof, for himself and as agent 
of his cotenant therein, and not dis- 
closing the true purchase price to 
such cotenant, is liable to account to 
such cotenant for any amount out of 
which he may have thus been defraud- 
ed. Calkins v. Worth, 117 Ill.App. 478 
[aff 74 N.H. 81, 215 Ill. 78]. (2) But 
selling the common property at two 
thousand dollars profit about a year 
after its purchase by one of the ten- 
ants in common is no evidence of 
fraud in an action thirteen years 
thereafter, where there is no evidence 
that the other cotenants had asked to 
be permitted to share in the transac- 
tion. Francis v. Million, 80 S.W. 486, 
26 Ky.L. 42. 


[b] Relocation of mining claim.— 
Evidence that one of the cotenants in 
a mining camp gave a description of 
such claim, after the discovery of val- 
uable rock in the neighborhood, to his 
brother who took the necessary steps 
for the relocation of the claim by the 
cotenant in the name of his brother, 
was held to be sufficient to sustain a 
finding of fraud. Yarwood y. John- 
son, 70 P. 123, 29 Wash. 643. 


78. Pillow v. Southwest Virginia 
Imp. Co., 23 S.E. 32, 92 Va. 144, 53 
Am.S.R. 804. 


79. Kennedy v. Bateman, 27 Grant 
Ch. (Ont.) 380. 


80. U.S.—In re McConnell, 197 F. 
438, 28 Am.R. 659. 


oe ae v. Leavens, 20 Conn, 


Ga.—Shiels v. Stark, 14 Ga. 429. 


Tll.—Sturdyvin v. Ward, 168 N.E. 
666, 3386 Ill. 594; Osborne v. Osborne, 
156 N.B. 306, 325 Ill. 229; Keuper v. 
Mette’s Unknown Heirs, 88 N.E. 218, 
fe A 586; Markoe v. Wakeman, 107 


Iowa.—Lowell v. Lowell, 170 N.Ww. 
811, 185 Iowa 508. 


Md.—Gerting v. Wells, 64 A. 298, 
433, 103 Md. 624. 


Mich.—Hill v. Reiner, 132 N.W. 
1031, 167 Mich. 400; Campau y. Cam- 
pau, 5 N.W. 1062, 44 Mich. 31. 


N.Y.—Bell v. Golding, 186 N.Y.S. 
278, 151 App.Div. 945 [aff 105 N.B. 
1081, 211 N.Y. 507]; Jackson v. Moore, 
87 N.Y.S. 1101, 94 App.Div. 504; Me- 


133 Misc. 24; Yax v. Yax, 213 N.Y.S. 
4, 125 Mise. 851 [aff 215 N.Y.S. 941, 
217 App.Div. 714]. 


Pa.—Stover v. Stover, 36 A. 921, 
180 Pa. 425, 57 Am.S.R. 654; Carr's 
Estate, 30 Pa.Dist. 481. 


81. U.S.—In re McConnell, 197 F. 
438, 28 Am.R. 659. 


gy meat v. Leavens, 20 Conn. 
73. 


Ga.—Shiels v. Stark, 14 Ga. 429. 


Ill.—Sturdyvin v. Ward, 168 N.E. 
666, 336 Ill. 594; Osborne v. Osborne, 
156 N.E. 306, 325 Ill. 229. 


Iowa.—Norwood vy. Parker, 224 N. 
W. 831, 208 Iowa 62 [superseding op 
217 N.W. 622]; Lowell v. Lowell, 170 
N.W. 811, 185 Iowa 508. 


Mich.—Hill v. Reiner, 132 N.W. 
1031, 167 Mich. 400. 


N.Y.—Jackson v. Moore, 87 N.Y.S. 
1101, 94 App.Div. 504. 


Pa.—Carr’s Estafe, 30 Pa.Dist. 481. 


Tex.—Gilmer v. Beauchamp, 87 S. 
W. 907, 40 Tex.Civ.App. 125; Cage 
v. Tucker, 37 S.W. 180, 14 Tex.Civ. 
App. 316. 


82. Lowell v. Lowell, 170 N.W. 811, 
185 Iowa 508; Bittle v. Clement, (N. 
J.Ch.) 54 A. 138; Perrin vy. Harring- 
ton, 130 N.Y.S. 944, 146 App.Div. 292. 


83. Byers v. Doheny, 287 P. 988, 
105 Cal.App. 484; Bittle v. Clement, 
(N.J.Ch.) 54 A. 138; Lowell v. Lowell, 
170 N.W. 811,185 Iowa 508; Bray v. 
Clark, (Tex.Civ.App.) 9 S.W.(2d) 203; 
Jackson v. Jackson, (Tex.Civ.App.) 
258 S.W.-2381. 


[a] Presumption that shares are 
in proportion to contributions.—Low- 
ell v. Lowell, 170 N.W. 811, 185 Iowa 
yee acetate v. Clement, (N.J.Ch.) 54 


84 Miller v. Miller, 7 Pick. 
(Mass.) 1338, 19 Am.D. 264; Ayotte v. 
Nadeau, 81 P. 145, 32 Mont. 498; 
Blake v. Milliken, 14 N.H. 213. 


85. Ralph v. Ward, 34 S.E. 610, 
109 Ga. 363; Allday v. Whittaker, 1 
S.W. 794, 66 Tex. 669. 


86. Pipkin y. Allen, 29 Mo. 229. 


87. Beltran v. Doriano, 32 Philip- 
pine 66. 


83. Delaney v. Root, 99 Mass. 546, 
97 Am.D. 52; Hochsprung v. Steven- 
son, 266 P. 406, 82 Mont. 222; Temple 
Lumber Co. v. Kirby Lumber Co., 
(Tex.Civ.App.) 42 S.W.(2d) 1070; Lee 


Greggor v. Walters, 230 N.Y.S. 590, 
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which right is several as well as common, and there- 
fore may be conferred by one cotenant without the 


consent of the others.®® 


[§ 26] 2. Equal Right to Use and Enjoyment— 
Kach tenant in common is equally 
entitled to the use, benefit, and possession of the 


a. In General. 


v. Follensby, 67 A. 197, 80 Vt. 182. 


[a] Right of entry to make crops. 
—(1) Where the owner of land has 
contracted with another for the rais- 
ing of crops in such a manner that 
they ; become tenants in common 
therein, there is a qualified interest in 
the land permitting ingress and 
egress for the proper enforcement of 
the rights of such cotenants in the 
premises. Delaney v. Root, 99 Mass. 
546, 97 Am.D. 52. (2) But the right 
of entry of a cotenant in the land does 

_not in itself entitle him to the grain 
grown thereon not then divided or set 


apart. Baker v. Lewis, 24 A. 616, 150 
Pa. 251. 

89. Lee v. Follensby, 67 A. 197, 80 
Vt. 182. 

90. Ala.—Newbold v. Smart, 67 
Ala. 326; Smith vy. Rice, 56 Ala. 417. 


if ania uae vy. Taylor, 32 Ark. 


Cal.—Balch v. Jones, 61 Cal. 234; 
Carpentier v. Webster, 27 Cal. 524. 


Conn.—Southworth vy. Smith, 
Conn...355, 71 Am.D. ,72. 


Ga.—Thomson Development Co. v. 
Crutchfield, 131 S.E. 154, 161 Ga. 448; 
peapict v. Daniel, 28 S.E. 167, 102 Ga. 


Hawaii.De Mello v. De Mello, 24 
Hawaii 675; Lui v. Kaleikini, 10 Ha- 
ne 391; Mahoe v. Puka, 4 Hawaii 


Ill.—Boley v. Barutio, 11 N.E. 393, 
120 Ill. 192. 


Iowa.—Stern v. Selleek, 111 N.W. 
451, 136 Iowa 291; Conover v. Earl, 
26 Iowa 167. 


Ky.—Avey v. Hogancamp, 189 S.W. 
917, 172 Ky. 675; Derrington v. Chil- 
ders, 161 S.W. 216; Bell v. Layman, 
1 T.B.Mon. 39, 15 Am.D. 83. 


Me.—Carter v. Bailey, 64 Me. 458, 
18 Am.R. 278; Hutchinson v. Chase, 
39 Me. 508, 63 Am.D. 645; Knox v. 
Silloway, 10 Me. 201. 


Mass.—Peabody v. Minot, 24 Pick. 
29. 
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_Mich.—Wilmarth v. Palmer, 34 
Mich. 347; Everts v. Beach, 31 Mich. 
136, 18 Am.R. 169. 


Mo.—Ragan v. McCoy, 29 Mo. 356; 
Watson v. Union Red, etc., Gravel Co., 
50 Mo.App. 635. 


Mont.—Rodda,v. Best, 217 P. 669, 
673, 68 Mont. 205 [quot Cyc]. 


N.H.—-Pickering v. Moore, 32 A. 
828, 67 N.H. 533, 63 Am.S.R. 695, 31 
L.R.A. 698. 

N.J.—Swallow v. Swallow, 31 N.J. 
Eq. 390. 

N.Y.—Hudson v. Swan, 83 N.Y. 552; 
Osborn v. Schenck, 83 N.Y. 201; Nill- 
son v. Lawrence, 133 N.Y.S. 293, 148 
App.Div. 678; Beecher v. Bennett, 11 
Barb. 374; Erwin v. Olmstead, 7 Cow. 
229. 

N.C.—Allen v. MeMillan, 132 S.E. 
276, 191 N.C. 517. 


Okl.—Kerfoot v. 
444, 87 Okl. 69. 

Or.—Shea v. Peters, 268 P. 989, 126 
Or. 76. 


Pa.—Kline v. Jacobs, 68 Pa. 57; 
Underwood’s Estate, 5 Pa.Co. 621; 
Norris v. Gould, 15 Wkly.N.C. 187. 


Greenlee, 209 P. 
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common property, and may exercise acts of owner- 
ship in regard thereto,?® and so may authorize a 


third person to do whatever he himself could have 


Philippine.—Pardell v. 
23 Philippine 450. 


R.I.—Almy v. Daniels, 4 A. 753, 10 
AGHO04, 15 Reale odie sath gous Oo, LC 
R.I. 543] (evidence that plaintiff has 
had the use and bénefit of the com- 
mon property fully equal to his share 
is inadmissible, because he has the 
right to the use and occupation of 
the whole property and cannot be lim- 
ited therein to any particular part). 


Tex.—Gillum v. St. Louis, etc., R. 
Co., 23 S.W. 717, 5 Tex.Civ.App. 338. 


Vt.—Avery v. Hall, 50 Vt. 11; 
Walker v. Pierce, 38 Vt. 94; Johnson 
v. Tilden, 5 Vt. 426. 


Wash.—De La Pole v. Lindley, 230 
P. 144, 131 Wash. 354. 


W.Va.—Lucado vy. Lester, 143 S.E. 
155, 105 W.Va. 491. 


Wis.—Earll v. Stumpf, 13 N.W. 701, 
56 Wis. 50; Higgins v. Riddell, 12 
Wis. 587. 


Eng.—Beer v. Beer, 12 C.B. 60, 74 
E.C.L. 60; Goodwyn v. Spray, Dick. 
667, 21 Reprint 431; Denys v. Shuck- 
burgh, 5 Jur. 21; Griffies v. Griffies, 
8 L.T.Rep.N.S. 758; Tyson v. Fair- 
clough, 2 Sim.&St. 142, 1 Eng.Ch. 142, 
57 Reprint 300; Hole v. Thomas, 7 
Ves.Jr. 580, 32 Reprint 237. 


N.S.—Freeman v. Morton, 
340. 


nes vy. Casey, 17 GrantCh. 
95. 


Bartolome, 


3 N.S. 


[a] One tenant in common of play 
and of the rights of production and 
revenues therefrom has as good a 
right to use the play, or to license 
third persons to use it, as has the co- 
tenant, and neither may come into 
equity and assert a superior right, 
unless created by some contract mod- 
ifying the rights of the tenants in 
common as such, 


rence, 133 N.Y.S. 2938, 148 App.Div. | 
678, 
91. See infra §§ 213, 222. 


92. U.S.—Byram v. Chicago, St. P. 
M. & O- Ry. Co., 21 F.(2d)- 388; P. J. 
McGowan & Sons v. Enquist, 15 F. 
(2d) 192. 


Mass.—Byam vy. Bickford, 2 N.E. 
687, 140 Mass. 31; Adam v. Briggs 
Iron Co., 7 Cush. 361; Newton v. New- 
ton, 17 Pick. 201. ‘ 


Mich.—Bell v. Reid, 165 N.W. 789, 
190 Mich. 35. 


Mont.—Rodda v. Best, 217 P. 669, 
673, 68 Mont. 205 [quot Cyc]. 


N.Y.—Country Club Land Assoc. v. 
Lohbauer, 79 N.E. 844, 187 N.Y. 106; 
Smith v. Cole, 39 Hun 248 [aff 17 N.E. 
356, 109 N.Y. 436]; Burchell v. Bur- 
chell, 160 N.Y.S. 805, 96 Misc. 600 
[aff 165 N.Y.S. 1078]; Beach v. Child, 
13 Wend. 343 [aff 22 Wend. 558]. 


Okl.—Kerfoot v. Greenlee, 209 P. 
444, 87 Okl. 69. 


Or.—Shea v. Peters, 268 P. 989, 126 
Or. 76. 


Philippine.—Pardell v. Bartolome, 
23 Philippine 450. 


Porto Rico.—Cabafias v. Registrar 
of Property, 8 Porto Rico 71. 


Va.—Woods v. Early, 28 S.E. 374, 
95 Va. 307. 


Wash.—De la Pole v. Lindley, 230 


Nillson v. Law-4 


done,®! the limitation of his right being that he is 
bound so to exercise his rights in the property as not 
to interfere with the rights of his cotenant.®? There 


P. 144, 131 Wash. 354. 


W.Va.—Lucado v. Lester, 143 S.E. 
155, 105 W.Va. 491. 


jee v. Brown, 69 Dom.L.R. 


[a] Tllustrations.—(1) A cotenant 
may not prevent his cotenant from 
sending a servant into a common well’ 
to clean it, even though the well does 
not require cleaning. Newton v. 
Newton, 17 Pick. (Mass.) 201. — (2) 
A tenant in common in a building 
cannot erect a wall along the middle 
of a hall, which is the only means of 
access to two offices, if the erection 
interferes with the rights of his co- 
tenants. Woods v. Early, 28 S.E. 374, 
95 Va. 307. (3) One tenant in com- 
mon may, without becoming liable in 
trespass, remove a building erected 
by his cotenants without his consent 
on the common property, which erec- 
tion excludes him from the portion of 
the common property on which such 
building is erected. Byam v. Bick- 
ford, 2 N.E. 687, 140 Mass. 31. (4) 
That one of tenants in common in 
fishing property has a fishing license 
does not enlarge his interest in the 
common property, or entitle him to 
use it to the exclusion of the coten- 
ants. P. J. McGowan & Sons v. En- 
quist, 15 F.(2d) 192. (5) Where one 
tenant in common unduly delays re- 
cording the title deed, another gran- 
tee 1n common may compel him to 
have it recorded. Smith vy. Cole, 39 
at 248 [aff 17 N.E. 356, 109 N.Y. 

oO . 


[b] License by cotenant.—Consent 
of an agent of other owners in com- 
mon to the building of a boathouse is 
not partition, but license, which, un- 
til revoked, entitled defendants to 
maintain the boathouse, although 
they had conveyed a lot conveyed to 
them by the same instrument as that 
giving an undivided interest in a 
strip fronting the lake. Bell v. Reid, 
165 N.W. 789, 199 Mich. 35. 


[ec] Joint devise to brothers by fa- 
ther, of firm name, good will, trade- 
marks, etc., of business, (1) imposed 
an obligation upon each to do nothing 
to prejudice the other’s rights. Bar- 
clay v. Barclay, 155 N.Y.S. 221 [aff 
156 UNCTY.S./7414,- 171 App. Div. Sou): 
(2) The principle that such property 
as a firm name, good will, trade- 
marks, ete., is open to separate use 
by codwners, is subject to the quali- 


| fication that there must be no restric- 


tion on such right to use by agree- 
ment of the parties or in the nature 
of tenancy creating a quasi-fiduciary 
relation inhibiting separate use. Bar- 
clay v. Barclay, supra. 


[d] Erection of transmission lines 
for electricity.—(1) Each of the ten- 
ants in common of land being enti- 
tled, equally with the other, to the 
entire possession of the whole prop- 
erty and of any part of it, and neither 
having the exclusive right to the 
whole or any part, and neither hav- 
ing the right to alter or change the 
property to the injury of the other 
without his consent, one of the ten- 
ants in common of land, which has 
always been used for farming pur- 
poses, may not, against the objection 
of the other, erect thereon towers and 
lines for transmission of electricity, 
or telephone poles and lines, interfer- 
ing with the other in the use and en- 
joyment of the land, and in effect dis- 
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is no liability on the part of a cotenant to his fel- 
lows for natural wear and tear resulting from lapse 
of time and proper use of the common property; 
there is liability only for damages in tort arising 
from negligence, misuse, or abuse thereof ;°* in case 
of loss of the common property following a wrongful 
detention thereof by one of the tenants in common 
therein, but without negligence or other wrongdoing 
on the part of the tenant in common so wrongfully 
detaining the common property, his cotenant there- 


in is entitled to some, if no more than nominal, dam- | 


ages, but not to the extent of the full value of his 
share.°* 


[§ 27] b. Mines and Minerals.°® In accordance 
with the gencral rules relative to the use and enjoy- 
ment of the common property,®® tenants in com- 
mon in mines and minerals are equally entitled to 
the use and enjoyment of the common property.®* 
One tenant in common may occupy and operate the 
common property,®® and is bound to eare for it as if 
it were his own.®® He cannot exelude his cotenant 
from exercising the same rights,! and he cannot, by 
developing the property, obliterate the interest of 
his cotenant.? One tenant in common in mining 
[a] 


possessing him. ‘Susquehanna Trans- 
mission Co. of Maryland v. St. Clair. 


TENANCY IN COMMON 


Rule applied (1) The right of 
one cotenant himself to occupy and 


[§§ 26-29 


property cannot use the common property for the 
benefit of other property owned by him alone.* 


Colessees of oil lands occupy the same position as 
coowners in regard to developing the common prop- 
erty.* 


[§ 28] ce. Trees and Timber. As each cotenant 
has. a right to the use and enjoyment of the com- 
mon property,® a tenant in common may cut and 
sell timber growing on the common land so long as 
he does not commit waste,® but it has been held 
that timber may be cut and sold by a tenant in com- 
mon. only with the consent of his cotenants,’ as to 
do so without ‘their consent has been held to be 
waste.§ 


[§ 29] d. Water Rights. The general rules gov- 
erning the use and enjoyment of the common prop- 
erty® apply to use and enjoyment of water rights 
owned in common.?® Thus each cotenant is entitled 
to the use of a jointly owned water right,11 and one 
tenant in common may control the joint property,?? 
and each is bound to use it with due regard to the 
rights of his cotenant.1* If tenants in common con- 
vey a mill and water privilege and in such convey- 


108 Ky. 550, 22 Ky.L. 247, 49 L.R.A. 
416, 94 Am.S.R. 388;. Provident Life 


77 A. 1119, 113 Md. 667, 140 Am.S.R. 
452. (2) This is true though the one 
desiring to do so be a public service 
corporation; it being required to fol- 
low the prescribed method of acquir- 
ing property for public use. Susque- 
hanna Transmission Co. of Maryland 
v. St. Clair, supra. 


[e] The care required to be exer- 
cised in relation to the common prop- 
erty, if movable, is analogous to that 
of a bailee without hire; that is, ordi- 
nary care; it is not enough to show 
that the one in possession used the 
same care as he did in regard to his 
separate property, as there is no evi- 
dence as to whether or not such care 
amounted to ordinary care. Guillot 
Be Dossat, 4 Mart. (La.) 203, 6 Am.D. 
702. 


93. Trammell v. McDade, 29 Tex. 
360; Bodkin v. Arnold, 35 S.E. 980, 
48 W.Va. 108. 


[a] Natural death of slave does 
not render the tenant in common lia- 
Bie Trammell v. McDade, 29 Tex. 

0. 


94. Shearin v. Rigsbee, 1 S.E. 770, 
97 N.C. 216. 


95. Duty to pay royalties see in- 
fra § 64. 


96. See supra § 26. 


97. Prairie Oil & Gas Co. v. Allen, 
2 F.(2d) 566, 40 A.L.R. 1389; Whittle 
Bppnes Co. v. Johnson, 2 Tenn.Civ.A. 


98. Prairie Oil & Gas Co. v. Allen, 
2 F.(2d) 566, 40 A.L.R. 1889; Silver 
King Coalition Mines Co. of Nevada 
v. Silver King Consol. Mining Co. of 
Utah, 204 F. 166, 122 C.C.A. 402, Ann. 
Cas.1918B 571; Sweeney v. Hanley, 
W260) 9)7,. 61. CG. A. 153% McCord v: 
Oakland Quicksilver Min. Co., 27 P. 
863, 64 Cal. 134, 49 Am.S.R. 686; New 
Domain Oil & Gas Co. v. McKinney, 
221 S.W. 245, 188 Ky. 183; Stroud v. 
Guffey, (Tex.Civ.App.) 3 S.W.(2d) 592 
[aff (Commn.App.) 16 S.W.(2d) 527, 
64 A.L.R. 730]; Texas & Pacific Coal 
& Oil Co. v. Kirtley, (Tex.Civ.App.) 
288 S.W. 619; Burnham v. Hardy Oil 
Co., 147 S.W. 830 [195 S.W. 1139, 108 
Tex. 555]. 


operate the joint property prevails 
in case of a joint ownership in min- 
erals, as petroleum oil. New Domain 
Oil & Gas Co. v. McKinney, 221 S.W. 
245, 188 Ky. 1838. (2) A joint owner 
of oil in place under land may develop 
and sell the oil in case of threatened 
loss or injury, accounting only for 
net proceeds. Stroud v. Guffey, (Tex. 
Civ. App.) 3 S.W.(2d) 592 [aff 
(Commn.App.) 16 S.W.(2d) 527, 64 A. 
L.R. 730]. 


99. Southwestern Gas & Electric 
rs v. Liles, 1383 So. 835, 16 La.App. 


1. Prairie Oil & Gas Co. y. Allen, 
2 F.(2d) 566, 40 A.L.R. 1389. 


2. Merritt Oil Corporation v. 
Young, 43 F.(2d) 27. 


3. Sweeney v. Hanley, 126 F. 97, 
61. C.C-A. 153 -fappeat dism. 25 Si¢t. 
691, 198 U.S. 292, 49 L.Ed. 1056, and 
cert den 24 S.Ct. 853, 193 U.S. 671, 48 
L.Ed. 841]; Laesch v. Morton, 87 P. 
1081, 38 Colo. 171, 120 Am.S.R. 106; 
People v. District Court of Lake 
County, 62 P. 206, 27 Colo. 465; Butte, 
etc., Consol. Min. Co. v. Montana Ore 
EuneueRiDe Co. 55 RP. 112, 21 Mont. 


4 Allies Oil Co. v. Ayers, 92 So. 
720, 152 La. 19. 


5. See supra § 26. 
6. Cal.—Hihn v. Peck, 18 Cal. 641. 


Ky.—Winchester v. Watson, 183 S. 
W. 4838, 169 Ky. 213; Nevels v. Ken- 
tucky Lumber Co., 56 S.W. 969, 108 
Ky. 550, 22 Ky.L. 247, 94 Am.S.R. 
388, 49 L.R.A. 416. 


Gee ee v. Bradeen, 1 Nev. 


N.Y.—Baker v. Wheeler, 8 Wend. 
505. 


Tex.—Gillum v. St. Louis, ete, R. 
Co.,, 23 S.W. 717, 5 Tex.Civ.App. 3338. 


Ont.—Munsie v. Lindsay, 10 Ont. 
ee 173; Rice v. George, 20 GrantCh. 
7 Burt & Brabb Lumber Co. v. 
Clay_City Lumber Co., 64 S.W. 652, 
111 Ky. 725, 28 Ky.L. 1019; Nevels 
v. Kentucky Lumber Co., 56 S.W. 969, 


& Trust Co. v. Wood, 123 S.E. 276, 96 
W.Va. 516. 


8 See infra § 72. 
9. See supra § 26. 
10. See cases infra this section. 


11. Maclay v. Missoula Irr. Dist., 
(Mont.) 3 P.(2d) 286; Rodda v. Best, 
217 P. 669, 68 Mont. 205. 


12. Barton Land & Water Co. v. 
eee Water Co., 152 P. 48, 171 Cal. 


13. Cal.—Barton Land & Water 
Co. v. Crafton Water Co., 152 P. 48, 
LiivCal. 89. 


Colo.—Telluride v. Davis, 80 P. 
1051, 338 Colo. 355, 108 Am.S.R. 101. 


Conn.—Adams v. Manning, 651 
Conn. 5. 


ae ee sett v. Brewer, 1 Greene 


Me.—Pillsbury v. Moore, 44 Me. 154, 
69 Am.D. 91; Hutchinson v. Chase, 39 
Me. 508, 63 Am.D. 645. 


Mont.—Rodda v. Best, 217 P. 669, 68 
Mont. 205. 


N.H.—Roberts v. Claremont R., etc., 
Co., 66 A. 485, 74 N.H. 217; Great 
Falls Co. v. Worster, 15 N.H. 412. 


N.Y.—Beach v. Child, 18 Wend. 343 
[aff 22 Wend. 558]. ° 


Or.—Moss v. Rose, 41 P. 666, 27 Or. 
595, 50 Am.S.R. 743. 


Vt.—Duplesse v. Haskell, 94 A. 503, 
89 Vt. 166; McLellan v. Jenness, 43 
Vt. 188, 5 Am. R. 270. 


[a] Rule applied.—(1) A tenant 
in_common has no right, by means of 
a Gam erected on other lands of which 
he is sole seized, to flow the land own- 
ed in common without the consent of 
his cotenants and to their injury; nor 
can he, by grant of the land of which 
he is so sole seized, convey such right 
of flowage to his grantee. Hutchin- 
son v. Chase, 39 Me. 508, 63 Am.D. 
645; Great Falls Co. v. Worster, 15 
N.H. 412; Odiorne v. Lyford, 9 N.H. 
502, 32 Am.D, 387. (2) He may not, 
to the injury of his cotenants there- 
in, divert the water from an aque- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ance give to the grantee thereunder the right and 
privilege to flow any land owned by them, the sub- 
sequent grantecs of such land holding them cannot 
complain against such flowage.14 Where a flow has 
been diverted, a tenant in common may recapture 


and use it for lawful purposes.1® 


[§ 30] E. Possession and Seizin*—1. Right to 
] A tenant in common has an interest 
in the possession of every part of the property,® 
and from the nature of the estate must necessarily 
be in possession of the whole!’ and has the right 
to occupy the whole of the common property and 
every part thereof,'® and cannot be ejected for oc- 
eupying more than what would be his share of the 
premises on partition;'® nor can the rights to pos- 


Possession. 


duct or a mill owned in common 
(Blanchard v. Baker, 8 Me. 253, 23 


Am.D. 504; McLellan v. Jenness, 43 
Vt. 183, 5 Am.R. 270); (3) nor may 
he, by failing to repair, stop up a 


ditch owned in common and thereby 
overflow his cotenants’ land, even 
though the damaged parties fail to 
repair the ditch, the duty to repair 
being equal between the cotenants 
(Moss v. Rose, 41 P. 666, 27 Or. 595, 
‘50 Am.S.R. 743); (4) nor build a pier 
which interferes with his cotenants’ 
rights in a mill basin (Beach v. Child, 
13 Wend. (N.Y.) 343 [aff 22 Wend. 
-558]). (5) Interference with the co- 
-tenant’s right in a salmon fishery is 
.Bround for an action on the case be- 
tween them. Duncan v. Sylvester, 
24 Me. 482, 41 Am.D. 400 (holding, 
however, that trespass quare clausum 
was not maintainable between ten- 
-ants in common of a fishery where 
one of them cut away and set adrift 
the fishing nets of the other). (6) 
But a cotenant may change the place 
of use of the water or the point of 
diversion thereof if it does not dam- 
age or infringe the rights of his co- 
owners. Telluride v. Davis, 80 P. 
1051, 33 Colo. 355, 108 Am.S.R. 101. 


[b] Stored water.—A cotenant un- 
der an agreement for construction of 
water tank cannot recover against an- 
other without proof that he took more 
‘than his share of water. Republic 
Production Co. v. Collins, (Tex.Civ. 
App.) 7 S.W.(2d) 187 [rev (Civ.App.) 
33. S.W.(2d) 1113]. 


14. Howard v. 
(Mass.) 484. 


15. Meagher v. Hardenbrook, 28 P. 
451, 11 Mont. 385. 


16. U.S.—Hardy v. Johnson, 1 
Wall. 371, 17 L.Ed. 502; Whittle v. 
Bookwalter, 55 F. 919; French v. Ed- 
wards, 9 F.Cas.No. 5,098, 5 Sawy. 266, 
4 Reporter 68; LeFranc v. Richmond, 
15 F.Cas.No. 8,209, 5 Sawy. 601. 


Cal.—Hart v. Robertson, 21 Cal. 346; 
Touchard v. Crow, 20 Cal. 150, 81 Am. 
D. 108; Covillaud v. Tanner, 7 Cal. 
38; Wood v. Henley, 263 P. 870, 88 Cal. 
App. 441. 


Conn.—Robinson v. Roberts, 31 
Conn. 145; Smith v. Starkweather, 5 
Day 207; Bush v. Bradley, 4 Day 298; 
Hillhouse v. Mix, 1 Root 246, 1 Am.D. 
41. 


Bates, 8 Metc. 


Ga.—Greenfield v. MeIntyre, 112 Ga. 
691, 38 S.E. 44; Sanford v. Sanford, 
58 Ga. 259. 


Ind.—Chesround v. Cunningham, 3 
Blackf. 82 

Ky.—Craig v. Taylor, 6 B.Mon. 457; 
King v. Bullock, 9 Dana 41. 

Mass.—Butrick v. Tilton, 6 N.E. 563, 
141 Mass, 93. 
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session of the premises, which all tenants in com- 
mon of the property are entitled to as between them- 
selves, be affected by the acts of one dispossessing 
another by force or fraud.2° 
a tenant in common to possession of the whole does 


However, the right of 


not entitle him to exclusive possession of the 


ey.25 


Minn.—Sherin v. Larson, 11 N.W. 
70, 28 Minn. 523. : 


Nev.—Brown vy. 
228. 


N.M.—De Bergere v. Chaves, 93 P. 
762, 14 N.M. 352 [aff 34 S.Ct. 144, 231 
U.S. 482, 58 L.Ed. 325). 


Bene es SBOE: v. Greenlee, 90 N.C. 


N.D.—Griswold v. Minneapolis, etc., 
R. Co., 97 NW. 538, 12 N.D. 435, 102 
Am.S.R. 572. 


S.C.—Bannister v. Bull, 16 S.C. 220. 


Tenn.—Jones v. Phillips, 10 Heisk. 
562; Hammett v. Blount, 1 Swan 385; 
Turner v. Lumbrick, Meigs 7. 


Vt.—Johnson v. Tilden, 5 Vt. 426; 
Wiswell v. Wilkins, 4 Vt. 137. 


Va.—Allen v. Gibson, 4 Rand. (25 
Va.) 468. 


17. Cal.—Ord v. Chester, 18 Cal. 
77; Wood v. Henley, 263 P. 870, 88 
Cal.App. 441. 


Ky.—Gossom v. Donaldson, 
Mon. 230, 68 Am.D. 723. 


Me.—Knox v. Silloway, 10 Me. 201. 


N.Y.—Country Club Land Assoc. v. 
Lohbauer, 79 N.H. 844, 187 N.Y. 106. 


Philippine.—U. S. v. Caballero, 25 
Philippine 356. 


R.I.—Almy v. Daniels, 4 A. 753, 10 
A. 654, 15 R.I. 312 [aff 23 A. 637, 17 
R.I. 543]. 


18. Clarke v. Boysen, 39 F.(2d) 800 
[cert den 51 S.Ct. 75, 282 U.S. 869, 75 
L.Ed. 768]; Ochoa v. McCush, (Cal.) 
2 P.(2d) 357; Wood vy. Henley, 263 P. 
870, 88 Cal.App. 441. 


[a] On judicial sale of the undi- 
vided. portion of a mining claim, the 
sheriff cannot legally eject the ten- 
ants in possession if they submit to 
the vendee’s common occupancy of 
the property. Bullion Min. Co. v. 
Croesus Gold, ete., Min. Co., 2 Ney. 
168, 90 Am.D. 526. 


19. Daniel v. Daniel, 28 S.E. 167, 
102 Ga. 181. 


2c. Fisher v. Seymour, 49 P. 30, 23 
Colo. 542; Brown v. Hogle, 30 Ill. 119; 
Warren v. Henshaw, 2 Aik.(Vt.) 141. 


21. Albright v. Moeckly, 193 N.W. 
625, 196 lowa 366; Beecher v. Bennett, 
11 Barb.(N.Y.) 374. 


22. Howard v. Manning, 
165, 192 P. 358, 12 A.L.R. 819. 


23. Haden v. Sims, 56 S.B. 989, 127 
Ga. 717; Cornista v. Ticson, 27 Philip- 
pine 80, 82 [cit Cyc]; Moore v. Brown, 
(N.S.) 69 Dom.L.R. 14. 


Right to maintain: 


Warren, 16 Nev. 


18 B. 


79 Oki. 


*Py S. BoyD DARLING (§§ 30-62). 


whole;?! or of any particular part,?? until vested 
with a title in severalty by agreement or partition.?? 
A tenant in common has no right to use force and 
violence to exclude his cotenant from entry on, or 
use of, the common property,?* but one in posses- 
sion may resist efforts to exclude him from occupan- 
Where one tenant in common is in possession, 
his cotenant has no right to acquire possession by 
force,?® but only peaceably,?’ although this may be 


Detinue see Detinue § 15. 
Replevin see Replevin § 52. 


24. Carpentier v. Webster, 27 Cal. 
924; Com. v. Lakeman, 4 Cush. 
(Mass.) 597; Wood v. Phillips, 43 
N.Y. 152; Burchell v. Burchell, 160 
N.Y.S. 805, 96 Misc. 600 [aff 165 N.Y.S. 


1078]; Com. v. Oliver, 2 Pars.Eq.Cas. 
(Pa.) 420. 
[a] Rule applied.—A tenant in 


common could not hold two of a num- 
ber of booths for his exclusive use, 
and prohibit his cotenants from oc- 
cupying those with him, even though 
they were permitted to occupy all the 
others. Burchell v. Burchell, 160 N.Y. 
fone 96 Mise. 600 [aff 165 N.Y.S. 


25. Ark.—Bertrand v. Taylor, 32 
Ark. 470. 
Conn.—Southworth v. Smith, 27 


Conn. 355, 71 Am.D. 72. 


Idaho.—Williamson v. Moore, 80 P. 
227, 10 Idaho 749. 


DRO EO ES v. Earl, 26 Iowa 
67. 


Me.—Carter v. Bailey, 64 Me. 458, 
18 Am.R. 273. 


N.H.—Pickering v. Moore, 32 A. 828, 
eRe 538, 68 Am.S.R. 695, 31 L. R.A. 
698. 


N.Y.—Osborn v. Schenck, 83 N.Y. 
£01; Burchell v. Burchell, 160 N.Y.S. 
805, 96 Misc. 600 [aff 165 N.Y.S. 1078]. 


Utah.—Rocky Mountain Stud Farm 
Co. v. Lunt, 151 P. 521, 46 Utah 299. 


Eng.—Flenning v. Grenville, 1 
Taunt. 241, 127 Reprint 825. 


nies ie cage es v. Casey, 17 GrantCh. 


26. Wood v. Phillips, 43 N.Y. 152; 
Lucado v. Lester, 143 S.E. 155, 105 W. 
Va. 491; Tallman y. Barnes, 11 N.W. 
478, 54 Wis. 181. 


27. Conn.—Southworth v. Smith, 
27 Conn. 355, 71 Am.D. 72. 


Me.—Carter v. Bailey, 64 Me. 458, 
18 Am.R. 273; Estey v. Boardman, 61 
Me. 595. : 


N.Y.—Wood v. Phillips, 43 N.Y. 152; 
St. John v. Standring, 2 Johns. 468. 


W.Va.—Lucado v. Lester, 143 S.E. 
155, 105 W.Va. 491. 


Wis.—Tallman v. Barnes, 11 N.W. 
478, 54 Wis. 181. 


N.S.—Freeman vy. Morton, 3 N.S. 
340. 
[a] Trespass.—One who claims to 


be a tenant in common cannot rely 
upon a right to possession as tenant 
in common as a defense in an action 
of trespass where he is out of pos- 
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by stealth.?§ 
As against strangers. 


cotenant.®° 


Agreement for exclusive use. It is competent for 
tenants in common to agree among themselves that 
one of them shall have sole or exclusive possession 


session and his right thereto is dis- 
puted. Brown v. Floyd, 50 So. 995, 


163 Ala. 317. 


28. Wood v. Phillips, 43 N.Y. 152. 


29. Ala.—Moore v. Walker, 26 So. 
984, 124 Ala. 199; Smith v. Rice, 56 
Ala. 417. 


Ark.—Burgett v. Williford, 19 S.W. 
750, 56 Ark.) 187, 35 Am.S.R. 96. 


Cal.—Wittenbrock v. Wheadon, 60 
P. 664, 128 Cal. 150, 79 Am.S.R. 32; 
Williams v. Sutton, 43 Cal. 65; Hart 
v. Robertson, 21 Cal. 346; Stark v. 
Barrett, 15 Cal. 361; Lick v. O’Don- 
nell, 8 Cal. 59, 58 Am.D. 383. 


Colo.—Weise v. Barker, 2 P. 919, 7 
Colo. 178. 


' Iowa.—Howe v. Howe, 58 N.W. 908, 
90 Iowa 582. 


Ky.—Chinn v. Respass, 1 T.B.Mon. 
25; Lewis v. Night, 3 Litt. 223; 
Carlyle v. Patterson, 3 Bibb 93. 


La.—Moreira v. Schwan, 37 So. 542, 
113 La. 648. 


Mass.—King v. Dickerman, 11 Gray 
480;. Rawson v. Morse, 4 Pick. 127. 


Minn.—Strong v. Colter, 13 Minn. 


Nev.—Hoopes v. Meyer, 1 Nev. 433. 


’ N-Y.—Moore v. Goedel, 34 N.Y. 527 
[aff 20 N.¥.Super. 591]; Erwin v. 
Olmsted, 7 Cow. 229. 


N.C.—Cain v, Wright, 50 N.C. 282, 
72 Am.D. 551; Bonner v. Latham, 23 
NVC. 8274: 


Pa.—Orbin y. Stevens, 13 Pa.Super. 


8.C.—Martin v. Quattlebam, 14 S.C. 
Ey 205. 


Tex.—McGrady v. McRae, 1 Tex. 
App.Civ.Cas. § 1036. 


Wis.—Earll vy. Stumpf, 13 N.W. 701, 
56 Wis. 50: 


[a] As against trespasser.—(1) 
One of several tenants in common of 
land is entitled to possession of the 
whole tract as against a mere tres- 
passer. Winborne v. Elizabeth City 
Lumber Co., 40 S.E. 825, 130 N.C. 32; 
Thames v. Jones, 1 S.E. 692, 97 N.C. 
121; Lafoon v. Shearin, 95 N.C. 391; 
Yancey v. Greenlee, 90 N.C. 317; 


Greene vy. Graham, 5 Ohio 264; Mather | 


v. Dunn, 76 N.W. 922, 11 S.D. 196, 74 
Am.S.R. 788; Wright v- Dunn, 11 S. 
W. 330, 73 Tex. 293; Thompson v. 
Johnson, (Tex.Civ.App.) 56 S.W. 591. 
(2) Where one cotenant maintains 
an action for possession against a 


trespasser, the recovery inures to the | 


benefit of all the cotenants. Newman 
v. State Bank, 22 P. 261, 80 Cal. 368, 13 
Am.S.R. 169, 5 L.R.A. 467; Keith v. 
Keith, 87 S.W. 384, 39 Tex.Civ.App. 
368. (8) Hach cotenant may have his 
several action of trespass quare 
against a stranger. Longfellow v. 
Quimby, 29 Me. 196, 48 Am.D. 525. 


30. Heilbron y. St. Louis South- 
western R. Co., 113 S.W. 610, 979, 52 


For later cases, developments and changes in the law see Annotations, same title and section number. 


A tenant in common is 
entitled to possession of the common property as 
against all the world save his cotenants;?° and no 
one can complain of the exclusive use of the com- 
mon property by one tenant in common except his 
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of the common property, and such an agreement 


is valid and enforceable.*? 


[§ 31] 2. Possession of One As Possession of 
All.??, The entry and_possession of one tenant in 
common is presumed to be for the benefit of all, and 
will, in the absence of statute to the contrary, be 


regarded as the possession of all the cotenants, un- 


Tex.Civ.App. 575. 


31. Hudson v. Swan, 7 Abb.N.Cas.. 
324 [rev on other grounds 83 N.Y. 
552]; Harper v. Rivenbark, 80 S.E. 
1057, 1059, 165 N.C. 180 [cit Cye]; 
Corbett v. Lewis, 53 Pa. 322. 


32. Cross references: 


Acts and declarations constituting 
ouster see infra §§ 33-41. 


Construction of acts of tenant in pos- 
session see infra § 32. 


Presumptions generally as to posses- 
sion see infra § 57. 


33. U.S.—Union Consol. Silver 
Min. Co. v. Taylor, 100 U.S. 37, 25 L. 
Ed. 541; Clymer v. Dawkins, 3 How. 
674, 11 L.Ed. 778; Hodges v. Town of 
Bluff City, Tenn., 32 F.(2d) 779; Bak- 
er v. Whiting, 2 F.Cas.No. 787, 3 
Sumn,. 475; Den v. Moore, 20 F.Cas. 
No, 11,905, 23h Walt. JriC.@5 :292: 


Ala.—Livingston v. Livingston, 98 
So. 281, 210 Ala. 420; Larkin v. Haral- 
son, 66 So. 459, 189 Ala. 147; Long v. 
Grant, 50 So. 914, 163 Ala. 507, 136 
Am.S.R. 86; Sumner v. Hill, 47 So. 
565, 157 Ala. 230; Inglis v. Webb, 23 
So.) 125, Th = Ala 3st) Burtus vy. 
Meadors, 7 So. 469, 90 Ala. 140; Wil- 
liams v. Avery, 38 Ala. 115; Aber- 
crombie v. Baldwin, 15 Ala. 368. 


Ariz.—Guerin v. American Smelt- 
aa6 & Refining Co., 236 P. 684, 28 Ariz. 


Ark.—Maupin vy. Gains, 188 S.W. 
552, 125 Ark. 181; Brewer v. Keeler, 
42 Ark. 289; Blakeney v. Ferguson, 
20 Ark. 547. 


Cal.—MeNeil v. San Francisco First 
Cong. Soc., 4 P. 1096, 66 Cal. 105; 
Unger v. Mooney, 63 Cal. 586, 49 Am. 
R. 100; Aguirre y. Alexander, 58 Cal. 
21; Olney v. Sawyer, 54 Cal. 379; Mc- 
Cauley v. Harvey, 49 Cal. 497; Owen 
v. Morton, 24 Cal. 373; Ord v. De La 
Guerra, 18 Cal. 67; Wood v. Henley, 
263 P. 870, 88 Cal.App. 441; Varni v. 
Devoto, 101 P. 934, 10 Cal.App. 304. 


Conn.—Bryan vy. Atwater, 5 Day 
USL, “5b Ams. Boo. 


Del.—Milbourn y. David, 30 A. 971, 
12 Del. 209. 


CS aan A v. Bursey, 42 App.D.C. 
9, 


Fla.—Russell v. Stickney, 56 So. 
691, 62 Fla. 569; Coogler v. Rogers, 
7 So. 391, 25 Fla. 853. 


Ga.—Green v. Rountree, 116 S.E. 
116, 155 Ga.'.1; Thompson y. Sanders, 
39 S.E. 419, 1138 Ga. 1024; Morgan v. 
Mitchell, 30 S.H. 792, 104 Ga. 596. 


Hawaii.—De Mello v. De Mello, 24 
Hawaii 675. 


Ill.—Tillotson v. Foster, 141 N.E. 
412, 310 Ill. 52; Blackaby v. Blackaby, 
56 N.E. 1058, 185 Ill. 94; Boyd v. 
Boyd, 51 N.E. 782, 176 Ill. 40, 68 Am. 


S.R. 169; Stevens v. Wait, 112 Ill. 544; 


Ball v. Palmer, 81 Ill. 370; Swartwout 
v. Evans, 37 Ill. 442; Brown vy. 


Graham, 24 Ill. 628; Kesner v. Truax, | 


him repudiating their interest in the property; 
and the rule applies regardless of the unequal quan- 


til rendered adverse by some act or declaration by 
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Ind.—McCray v. Humes, 18 N.E. 
500, 116 Ind. 108; Elliott v. Frakes, 
90 Ind. 389; Patterson v. Nixon, 79 
Ind. 251; Wilson v. Pulle, 78 Ind. 384; 
Nicholson v. Caress, 76 Ind. 24; 
Bowen v. Preston, 48 Ind. 367; Man- 
chester v. Doddridge, 3 Ind. 360; 
Bakemeier v. Bakemeier, 122 N.E. 681, 
72 Ind.App. 165; King v. Hartley, 123 
N.B. 728, 71 Ind.App. 1; Geisendorff 
v. Cobbs, 94 N.E. 236, 47 Ind.App. 573. 


Iowa.—Martin v. Fritz, 190 N.W. 
514, 194 Iowa 740; Luney v. Rollins, 
183 N.W. 339, 191 Iowa 969; Smith v. 
Young, 56 N.W. 506, 89 Iowa 338; Kin- 
ney v. Slattery, 1 N.W. 626, 51 lowa 
353; Burns v. Byrne, 45 Iowa 285; 
Weare v. Van Meter, 42 Iowa 128, 20 
Am.R. 616. 


Kan.—Schoonover v. Tyner, 84 P. 
124, 72 Kan. 475; Hamilton v. Redden, 
24 P. 76, 44 Kan. 193. 


Ky.—Howard v. Carmichael, 35 S. 
W.(2d) 852, 237 Ky. 462; Chapman v. 
Aldridge, 15 S.W.(2d) 454, 228 Ky. 
538; Wilcox v. Sams, 281 S.W. 832, 
213 Ky. 696; Miller v. Powers, 212 S. 
W. 4538, 184 Ky. 417; Collins v. Blair, 
198 S.W. 541, 178 Ky. 120; Mounts v. 
Mounts, 159 S.W. 818, 155 Ky. 363; 
Vermillion v. Nickell, 114 S.W. 270; 
Bloom v. Sawyer, 89 S.W. 204, 121 Ky. 
308, 28 Ky.L. 349; Miller v. South, 
14 S.W. 361; Greenhill v. Biggs, 2 S. 
W.. U14,) 85 uy. 156). 7 Am. SOR aid: 
Gossom v. Donaldson, 18 B.Mon. 230, 
68 Am.D. 723; Gill v. Fauntleroy, 8 
B.Mon. 177; Taylor v. Cox, 2 B.Mon. 
429; Poage v. Chinn, 4 Dana 50; Gil- 
laspie v. Osburn, 3 A.K.Marsh. 77, 13 
Am.D. 136. 


La.—Tyler v. Lewis, 78 So. 477, 143 
La. 229; Louisiana Land Co v. Blake- 
wood, 59 So. 984, 131 La. 539; Simon 
v. Richard, 8 So. 629, 42 La.Ann. 842. 


Me.—Thornton v. York Bank, 45 
Me. 158; Bird v. Bird, 40 Me. 398; 
Vaughan v. Bacon, 15 Me. 455, 33 Am. 
D. 628; Knox y. Silloway, 10 Me. 201. 


Md.—Ross vy. Phillips, 129 A. 21, 148 


Md. 165; Van Bibber y. Frazier, 17 
ee Lloyd v. Gordon, 2 Harr.& 


Mass.—Muskeget Island Club vy. 
Prior, 117 N.E. 2, 228 Mass. 95; Le- 
favour vy. Homan, 3 Allen 354; Whit- 
ing v. Dewey, 15 Pick. 428; Shumway 
v. Holbrook, 18 Pick. 114, 11 Am.D, 
153; Brown v.-Wood, 17 Mass. 68; 
ee v. Pope, 14 Mass. 434, 7 Am. 


Mich.—Nowlen v. Hall, 87 N.W. 222, 
128 Mich. 274; Weshgyl v. Schick, 71 
N.W. 323, 113 Mich. 22; Richards v. 
Richards, 42 N.W. 954, 75 Mich. 408; 
Campau v. Campau, 8 N.W. 85, 45 
Mich. 367. 


Minn.—Beitz v. Buendiger, 174 N. 
W. 440, 144 Minn. 52; Lindley v. Groff, 
34 N.W. 26, 37 Minn. 338; Berthold v. 
Fox, 18 Minn. 501, 97 Am.D: 243; 
Strong v. Colter, 13 Minn. 82. 

Miss.—Hauer v. Davidson, 74 So. 


— 


- 


NYSP ay 


Ssh 684 ; 


621, 113 Miss. 696; Jonas v. Flanni- 
ken, 11 So. 319, 69 Miss. 577; Day v. 
Davis, 8 So. 208, 64 Miss. 253; Cor- 
bin vy. Cannon, 31 Miss. 570; Iler v. 
Routh, 4 Miss. 276. 


Mo.—Miller v. Corpman, 257 S.W. 
428, 301 Mo. 589; Willis v. Robinson, 
237 S.W. 1030, 291 Mo. 650; Crews v. 
Maupin, 226 S.W. 949, 285 Mo. 466; 
Allen vy. Morris, 148 S.W. 905, 244 
Mo. 357, Ann.Cas.1913D 1310; Seibert 
v. Hope, 120 S.W. 770, 221 Mo. 630; 
Chapman vy. Kullman, 89 S.W. 924, 191 
Mo. 237; Coberly v. Coberly, 87 S.W. 
957, 189 Mo. 1; Stevens v. Martin, 68 
S.W. 347, 168 Mo. 407; Whitaker v. 
Whitaker, 58 S.W. 5, 157 Mo. 342; 
Benoist v. Rothschild, 46 S.W. 1081, 
145 Mo. 399; Hutson v. Hutson, 40 S. 
W. 886, 139 Mo. 229; Colvin v. Hauen- 
stein, 19 S.W. 948, 110 Mo. 575; Rod- 
ney v. McLaughlin, 9 S.W. 726, 97 Mo. 
426; Campbell yv. Laclede Gas Light 
Co., 84 Mo. 352; Fugate v. Pierce, 49 
Mo. 441; Lapeyre v. Paul; 47 Mo. 586; 
Bernecker v. Miller, 40 Mo. 473, 93 
Am.D. 309; Warfield v. Lindell, 38 Mo. 
561, 90 Am.D. 443; Rozier v. Griffith, 
31 Mo. 171; Robidoux v. Cassilegi, 10 
Mo.App. 516. 


Mont.—Fitschen Bros. Commercial 
Co. v. Noyes’ Estate, 246 P. 773, 76 
Mont. 175; Southmayd v. Southmayd, 
5 P. 318, 4 Mont. 100. 


Neb.—Severson y. McKenzie, 241 N. 
W. 774; Walter v. Walter, 222 N.W. 
49, 117 Neb. 671. 


N.H.—Blake vy. Milliken, 14 N.H. 
are Campbell v. Campbell, 13 N.H. 
483. ; 


N.Y.—Allen v. Arkenburgh, 37 N.Y. 
S. 1032, 2 App.Div. 452 [aff 53 N.EH. 
1122, 158 N.Y. 695]; Kathan vy. Rock- 
well, 16 Hun 90; Beal y. Miller, 1 Hun 
390, 3 Thomps.&C. 564; La Tourette 
v. Decker, 18 N.Y.S. 840; Stoddard v. 
Weston, 6 N.Y.S. 34; Constantine v. 
Van Winkle, 6 Hill 177 [aff 10 N.Y. 
422, 1 Seld. 91]; Phelan v. Kelly, 25 
Wend. (N.Y.) 389; Humbert v. Trin- 
ity Church, 24 Wend. 587; Clapp v. 
Bromagham, 9 Cow. 530. 


N.C.—Clary v. Hatton, 67 S.H. 258, 
152 N.C. 107; Mott v. Carolina Land, 
ete., Co., 60 S.E. 423,.146 N.C.-525; 
Dobbins v. Dobbins, 53 S.E. 870, 141 
N.C. 210, 115 Am.S.R. 682, 10 L.R.A. 
N.S. 185; Hardee v. Weathington, 40 
S.E. 855, 130 N.C. 91; Conkey v. John 
L. Roper Lumber Co., 36 S.H. 42, 126 
N.C. 499; Tharpe v. Holcomb, 35 S.EH. 
608, 126 N.C. 365; Jeter v. Davis, 13 
S.E. 908, 109 N.C. 458; Page v. Branch, 
West eG2b,- 90 N.C. Wiapaaa AMS. by, 
281; Covington v. Stewart, 77 N.C. 
148; Linker v. Benson, 67 N.C. 150; 
Saunders v. Gatlin, 21 N.C. 86; Cloud 
v. Webb, 15 N.C. 290, 25 Am.D. 711. 


Ohio.—Farmers’ ete., Nat. Bank v. 
Wallace, 12 N.B. 439, 45 OhioSt. 152; 
Hogg v. Beerman, 41 OhioSt. 81, 52 
Am.R. 71; Ampey v. Hirsch, 20 Ohio 
NIPN-S.u1, 


Or.—Acton v.. Lamberson, 202 P. 
SOM Soe LOD Or. Ail os) obs VEeUr CIM wivg 
Hendershott, 160 P. 373, 82 Or. 58; 
Moss vy. Rose, 41 P. 666, 27 Or. 595, 50 
Am.S.R. 743; Westenfelder vy. Green, 
34 P. 23, 24 Or. 448;—Morrill v. Mor- 
rill, 25 P. 362, 20 Or. 96, 23 Am.S.R. 
95, 11 L.R.A. 155; Northrop v. Mar- 
quam, 18 P. 449, 16 Or. 173. 


Pa.—Reap v. Dougher, 103 A. 1014, 
261 Pa. 23; Stull v. Stull, 47 A. 240, 
197 Pa. 243; Enyard v. Enyard, 42 A. 
526, 190 Pa. 114, 70 Am.S.R. 623; Lo- 
gan vy. Friedline, 14 A. 343; Wilson v. 
Collishaw, 13 Pa. 276; Brown_ vy. 
M’Coy, 2 Watts & S. 307 note; Wat- 
son y. Gregg, 10 Watts 289, 36 Am.D. 
176; Hart v. Gregg, 10 Watts 185, 
36 Am.D. 166; Phillips v. Gregg, 10 
Watts 158, 36 Am.D. 158; Lodge v. 
Patterson, 3: Watts 74, 27 Am.D. 335; 
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Beam v. Gardner, 18 Pa.Super. 245; 
Buchanan’s Est., 25 Pa.Dist. 844; 
Stamm’s Est., 16 Pa.Dist. 933. 


Philippine.—Alcala v. Alcala, 35 
Philippine 679; Wolfson vy. Reyes, 8 
Philippine 364;. U. S. vw. Caneta, 6 
Philippine 342. 


Porto Rico.—Teillard v. Green, 7 
Porto Rico Fed. 328; Ortiz de Rodri- 
guez vy. Vivoni, 1 Porto Rico Fed. 487; 
oe v. Arrese, 1 Porto Rico Fed. 


S.C.—Weston v. Morgan, 160 S.E. 
436, 162 S.C. 177; Richardson v. Day, 
20 S.C. 412; Cole v. Broom, 23 S.C.L. 
“; Allen y. Hall, 12 S.C.L; 131%) Vil- 
lard v. Robert, 20 S.C.Eq. 393; Gray 
v. Givens, 12 S.C.Eq. 511. 


Tenn.— Woodruff vy. Roysden, 58 S. 
W. 1066; Marr vy. Gilliam, 1 Coldw. 
488; Elliott v. Holder, 3 Head 698; 
Hubbard vy. Wood, 1 Sneed 279; Cun- 
ningham v. Roberson, 1° Swan 138; 
Story v. Saunders, 8 Humphr. 663. 


Tex.—Myers v. Frey, 119 S.W. 1142, 
102 Tex. 527 [aff (Civ.App.) 113 S.W. 
592]; Philipson v. Flynn, 19 S.W. 136, 
83 Tex. 580; Terrell v. Martin, 64 Tex. 
121; Moody v. Butler, 63 ‘Tex. 210; 
Teal vy. Terrell, 58 Tex. 257; Peeler v. 
Gilkey, 27 Tex. 355; Baily v. Tram- 
mell, 27 Tex. 317; Gilkey v. Peeler, 
22 Tex. 663; Alexander v. Kennedy, 
19 Nex. 488, °70° Am. D. 358; Portis v. 
Hill, 3 Tex. 273; Stewart v. Marsh- 
burn, (Civ.App.) 240 S.W. 331 [aff 254 
S.W. 942, 113 Tex. 507]; Le Blane v. 
Jackson, (Commn.App.) 210 S.W. 687 
[mod (Civ.App.) 161 S.W. 60]; Stiles 
v. Hawkins, (Commn.App.) 207 S.W. 
89 [rev (Civ.App.) 158 S.W. 1011]; 
Franks vy. Hancock, 1 Tex.Unrep.Cas. 
554; Marshburn y. Stewart, (Civ. 
App.) 295 S.W. 679; Ray v. Van De- 
venter, -(Civ.App.) 281 .S.W. .1111; 
Comer vy. Landrum, (Civ.App.) 277 S. 
W. 743; Ford vy. Weisher, (Civ.App.) 
253 S.W. 958: Bowles v. Watson, (Civ. 
App.) 245 S.W. 120; Gist v. East, 41 
S.W. 396, 16 Tex.Civ.App. 274; Garcia 
v., Die, 37 S.W,''471,.14-Tex.Civ. App. 
482; Noble v. Hill, 27 S.W. 756, 8 Tex. 
Civ.App. 171; Golson vy. Fielder, 21 S. 
W. 173, 2 Tex.Civ.App. 400; Norton v. 
SoS, 20 S.W. 1113, 1 Teéx.Civ.App. 
72. 


Utah.—Smith v. North Canyon Wa- 
ter Co. 52 P. 283, 16 Utah 194. 


Vt.—Avery v. Hall, 50 Vt. 11; Howe 
Scale Co. vy. Terry, 47 Vt. 109; Holley 
v. Hawley, 39 Vt. 525, 94 Am.D. 350; 
Leach v. Beattie, 33 Vt. 195; Roberts 
v. Morgan, 30 Vt. 319; Buckmaster v. 
Needham, 22 Vt. 617; Catlin v. Kid- 
der, 7 Vt. 12; Johnson v. Tilden, 5 Vt. 
426. 


Va.— Fry v. Payne, 1 S.E. 197, 82 


Va. 759; Purcell v. Wilson, 4 Gratt. 
(45° Va.) 16. 
Wash.—Cedar Canyon Consol. Min. 


Co. v. Yarwog@d, 67 P. 
271, 91 Am.S.R. 841. 


W.Va.—Logan vy. Ward, 52 S.E. 398, 
58 W.Va. 366, 5 L.R.A.N.S. 156; Jus- 
tice vy. Lawson, 33 S.E. 102, 46 W.Va. 
163; Parker v. Brast, 32 S.E. 269, 45 
W.Va. 399; Rust v. Rust, 17 W.Va. 
901; Boggess v. Meredith, 16 W.Va. 1. 


Wis.—Saladin v. Kraayvanger, 70 
N.W. 1113, 96 Wis, 180;. Bulger v. 
Woods, 3 Pinn. 460. 


Eng.—Doe v. Taylor, 5 B.&Ad. 575, 
7 -B.C.L. 245, 110 Reprint-903; Doe 
vy. Prosser, Cowp. 217, 98 Reprint 1052; 
Ex p. Machell, 2 Ves.&B. 216, 35 Re- 
print 301. 


Ont.—Handley.v. Archibald, 30 Can. 
S.C. 130; Harris v. Mudie, 7 Ont.A. 
414, 30 U.C.C.P. 484; Dumble vy. La- 
rush, 25 Grant Ch. 552, 27 Grant Ch. 
187. 
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[a] One cotenant left in posses- 
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sion after the other has been turned 
out by a stranger maintains posession 
for himself and his cotenant. Ber- 
ha v. Miller, 40 Mo. 473, 93 Am.D. 


[b] Tenant in common of mineral 
lands, to whom his cotenant conveyed 
his interest reserving mineral rights, 
holds possession of mineral rights as 
possession also of his grantor. Mor- 
agne vy. Doe, 39 So. 161, 143 Ala, 459, 
111 Am.S.R. 52. 


[c] Use of waters (1) owned in 
common, by one of the cotenants 
therein, will be presumed to be in 
maintenance of and not adverse to 
the relationship of cotenancy. Moss 
v. Rose, 41 P. 666, 27 Or. 595, 50 Am. 
S.R. 743. (2) This is so even though 
a tenant in common of a reservoir 
grants a right to the use of the water 
when grantors are not using it. 
Adams v. Manning, 51 Conn. 5. (38) 
In a suit between cotenants for dam- 
ages caused by water escaping from 
the common premises, there is no pre- 
sumption, between them, of its ex- 
clusive occupancy, in the absence of 
evidence of such occupancy, as they 
are each equally entitled thereto. 
Moore v. Goedel, 34 N.Y. 527 [aff 20 N. 
Y.Super. 591]. 


[d] Possession of husband of co- 
tenant, (1) recognizing the cotenancy, 
is the possession of all. Mott v. Caro- 
lina Land, ete., Co., 60 S.E. 428, 146 
N.C. 525. (2) And the entry of a hus- 
band on the common property in the 
right of his wife inures to the benefit 
of her cotenants. Young v. Adams, 
14 B.Mon. (Ky.) 127, 58 Am.D. 654. 
(3) But a married woman living with 
her husband on the premises is not 
estopped as a tenant in common from 
setting up adverse title in him. Coop- 
er v. Fox, 7 So. 342, 67 Miss. 237. 


[e] Grantee of the interests or a 
part of the interests of one cotenant 
is presumed to hold under the terms 
of such grant. Elder v. McClaskey, 
70 KF. 529, 17 C.C.A. 251 [cert den 16 
S.Gt.-1201, 163° U.S: 685,241 SL bidecema, 
and rev 47 F. 154]; Moragne.v. Doe, 
39 So. 161, 143 Ala. 459, 111 Am.S.R. 
52; Joyce v. Dyer, 75 N-H. 81, 189 
Mass. 64, 109 Am.S.R. 603. 


{[f] Licensee of a cotenant or the 
purchaser of an undivided interest is 
presumed to hold his possession in 
recognition of the cotenancy, although 
such presumption is rebuttable. 
Bucknam y. Bucknam, 30 Me. 494; 
Cook v. Clinton, 31 N.W. 317, 64 Mich. 
309, 8 Am.S.R. 816; Alsobrook v. Eg- 
gleston, 13 So. 850, 69 Miss. 833. 


{g] Possession of one coparcener, 
eo nomine, as coparcener, is the pos- 
session of the others. Manchester v. 
Doddridge, 3 Ind. 360; Robertson v. 
Robertson, 2 B.Mon. (Ky.) 235, 38 Am, 
D. 148; Purcell v. Wilson, 4 Gratt. 
(45 Va.) 16. 


[h] Sale by cotenant out of pos- 
session.——Where one tenant in com- 
mon is in possession of indivisible 
personal property, and his cotenant 
out of possession sells his interest, 
the possession of the one in posses- 
sion becomes the possession also of 
the purchaser. Brown v. Graham, 24 
Ill. 628. 


{i] Purchase by cotenant at tax 
sale.—(1) Limitations will not run in 
favor of a purchasing cotenant of a 
tax title until after a refusal of con- 
tribution by his cotenant. Phillips v. 
Wilmarth, 66 N.W. 1053, 98 Iowa 32. 
(2) And a cotenant purchasing his co- 
tenant’s interest at an irregular and 
invalid tax sale, which vests him with 
a lien only upon the property, receiv- 
ing sufficient rent to-reimburse him- 
self before the expiration of a time in 
which his lien might ripen into a ti- 
tle, must apply the rents for such re- 
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tities of their estate or interest,?4 of the length of 
time the exclusive possession of one cotenant con- 
tinues so long as the interest of the others is not 
repudiated®® and so strong is the presumption that 
ordinarily if a tenant in common is in possession 
in a dual character, his right to possession will be 
attributed presumptively to the cotenancy in pref- 
erence to his other capacity.?® Thus, property hav- 
ing descended to heirs, it is presumed that the pos- 
session and management thereof by one is for the 
benefit of all; and such possession will not be deem- 
ed to be adverse to, but in consonance with the 
rights of, the other héirs and will inure to their ben- 
efit,?7 and so as to distributees;?® and the entry of 
one cotenant claiming by virtue of a common estate 
is sufficient to give his cotenants seizin according to 
their respective titles, unless there is a visible ad- 
verse seizin of some part of the land that has rip- 
ened into a title°® The rule has no application to 
persons apparently but not actually tenants in com- 
mon,‘?° or to heirs of some of whom, before the death 
of, the ancestor, set up an adverse claim to the oth- 
ers,*! or to a disputed claim of cotenancy as between 
claimant and one in exclusive possession of and claim- 
ing the entire property,*? even though another claim- 
ant of another undivided share in the same proper- 
ty, who based his claim on similar grounds, has es- 
tablished his claim in court,*? or to former cotenants 
where one of their number acquires title and posses- 


imbursement and may not permit the 
statute of limitations to run in his 
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Y. 369, 438 L.R.A. 667. 


[§§ 31-32 


sion in his individual capacity after the cotenancy 
has been destroyed;+# or to a claim held adversely 
by one in possession who professed to be acting also 
in behalf of another where the latter was ignorant 
of the claim and recognized the interest of the per- 
son against whom it was made.‘® ‘The presumption 
is not affected by statutes regulating property rights 
and remedies which have been construed as not. ap- 
plicable to tenants in common.*® 


[§ 32] 3. Ouster*7—a. In General. An ouster, in 
the law of tenancy in common, is the wrongful dis- 
possession or exclusion by one tenant in common 
of his cotenant or cotenants from the common prop- 
erty of which they are entitled to possession.** It 
differs from the acts constituting an ouster in other 
cascs only in the evidence by which it may be estab- 
lished.4® As against a cotenant it cannot be proved 
merely by acts which are consistent with an hon- 
est intent to acknowledge and conform to the rights 
of the cotenant, although such acts might be suffi- 
cient. evidence of an ouster between the parties if 
there was no tenancy in common and each elaimed 
by himself,®° although it has been held that if co- 
tenancy is denied there is no necessity for any 
stronger proof of ouster than against any other 
party.®°! Accordingly, acts and declarations relied 
on by a tenant in common to establish ouster by 
him will be taken more strongly against him than 
they would be in cases where there is no privity®” 


(3) However 


favor. Davis v. Chapman, 24 F. 674 


34. Ragle v. Dedman, 98 N.E. 367, 
50 Ind.App. 359. 


35. Hancock v. York, (Mo.) 210 S. 
W. 63; Hart v. Gregg, 10 Watts (Pa.) 
185, 36 Am.D. 166. 


eA ayet ee possession see infra §§ 43- 


. 


ta i of ouster see infra § 


86. Mellon v. Reed, 8 A. 227, 114 
Pa. 647. 


[a] Possession of owner of mort- 
gage, who is at the same time the 
owner of arm undivided interest in the 
mortgaged premises, will be presum- 
ed to be by virtue of his cotenancy 
and not that of his mortgage, unless 
it was acquired by virtue of said 
mortgage and so retained. Mellon v. 
Reed, 8 A. 227, 114 Pa. 647. 


[b] Widow in possession of home- 
stead, after sale of her share to her 
cotenant children by a conveyance 
which is not recorded, is presumed to 
be in possession as cotenant and not 
as licensee of her children, and a 
mortgage by her of her share to a 
mortgagee who has no notice of the 
prior conveyance passes title thereto 
to mortgagee as against the children. 
use v. Sockwell, 84 So. 751, 203 Ala. 


[ec] Holding over under lease.— 
(1) The relationship of landlord and 
tenant is not readily inferable be- 
tween tenants in common. Boley v. 
Barutio, 24 Ill.App. 515 [aff 11 N.E. 
3938, 120 Ill. 192]. (2) The presump- 
tion is that when the lease termi- 
nates, the tenant is restored to his 
possessory rights as tenant in com- 
mon. Phillips v. Smith, 107 So. 841, 
214 Ala. 382; Long v. Grant, 50 So. 
914, 168 Ala. 507, 136 Am.S.R. 86; Val- 


entine v. Healey, 52 N.E. 1097, 158 N.] Ala. 317; Webster v. Webster, 55 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


the presumption may be rebutted, and 
if a tenant in common lease the un- 
divided interest of his cotenants in 
the common property and after the 
expiration of such lease expressly or 
impliedly admits that he is continu- 
ing to hold under such lease or does 
some act from which ‘such a fact 
might be fairly inferred, his posses- 
sion will be presumed to be under his 
lease, as that of any other tenant 
holding over in the absence of suffi- 
cient rebutting evidence. O’Connor v. 
Delaney, 54 N.W. 1108, 53° Minn. 247, 
39 Am.S.R. 601; Carson y. Broady, 77 
N.W. 80, 56 Neb. 648, 71 Am.S.R. 691; 
Early v. Friend, 16 Gratt. (57 Va.) 21, 
78 Am.D. 649; Rockwell v. Luck, 32 
Wis. 70. 


37. Ind.—Ragle v. Dedman, 98 N. 
E. 367, 50 Ind.App. 359. 


Md.—Sowers v. Keedy, 109 A. 143, 
135 Md. 448. 


Miss.—Iler v. Routh, 4 Miss. 276. 
Mo.—Garrison v. Taff, 197 S.W. 271. 
Bs oa sere v. Stull, 47 A. 240, 197 Pa. 


Philippine.—Aliasas vy. 
16 Philippine 489. 


[a] Coheir, residing with the an- 
cestor at the time of his death, is pre- 
sumed to hold for the benefit of the 
a) coheirs. Ball y. Palmer, 81 Ill. 


33. McFarland y. McFarland, 211 
S.W. 28, 278 Mo. 1; Elliott v. Holder, 
3 Head (Tenn.) 698. 


39. Thomas v. Hatch, 23 F.Cas.No. 
13,899, 3 Sumn. 170; Brown v. Wood, 
17 Mass. 68. 


Alcantara, 


40. Gilman v. Stetson, 18 Me. 428. 
Pog Webster v. Webster, 55 I11. 
42. Brown v. Floyd, 50eSo. 995, 163 


pee Cummings vy. Wyman, 10 Mass. 


43. Gilman v. Stetson, 18 Me. 428. 


44. Winsett v. Winsett, 83 So. 117, 
203 Ala. 373. 


45. Myers v. Frey, 119 S.W. 1142, 
102 Tex. 527. 


46. See cases infra this note. 


[a] Mining lease.—Statutes regu- 
lating rights of parties to mining 
leases do not apply to rights of ten- 
ants in common of a mining property 
where one simply gives his consent 
to the other’s exclusive possession on 
payment of certain royalties. Gregg 
v. Roaring Springs Land, etc., Co., 70 
S.W. 920, 97 Mo.App. 44. 

[b] Statute of limitations barring 
true owner’s right to recover land 
from trespasser is not applicable as 
between tenants in common. Metz v. 
Metz, 26 S.B. 787, 48 S.C. 472. 

47. Ouster: 

Adverse possession generally see Ad- 

verse Possession § 199. 

Effect on cotenant’s right to posses- 

Sion see supra § 30. 

Ejectment see Ejectment § 45. 


foot Newell v. Woodruff, 30 Conn. 
49. Newell v. Woodruff, supra. 


Evidence of ouster: 
Pleadings as evidence see infra § 42. 


Presumption from long continued ad- 
verse possession see infra § 57. 


Unauthorized conveyances see infra § 


. 


seoee Newell v. Woodruff, 30 Conn. 
51. Peterson v. Laik, 24 Mo. 541, 


69 Am.D. 441; Leech v. Leech, 24 U. 
G.Q:.B (Ont.)) 32d: 


52. U.S.—Prescott v. Nevers, 4 Ma- 
son 326, 19 F.Cas.No. 11,390. 


cae 


. 


§ 32] 


and, conversely, his acts and declarations, where 
relied on by tenants out of possession to show his 
recognition of the cotenancy, will be taken more 
strongly in their favor,5* and if consistent with 
such recognition, will be so construed.54 
eotenants by a tenant in common in possession does 
not necessarily imply an act accompanied by foree,®5 
but does imply intent to oust,®® and 


Conn.—Newell v. Woodruff, 30 


Conn. 492. 


Del.—Knight v. Knight, 89 A. 595, 
10 Del.Ch. 304. 


Ill.—Ball v. Palmer, 81 Ill. 370. 
Ky.—Barret v. Coburn, 3 Mete. 510. 


FON ee ee Bibber vy. Frazier, 17 Md. 


Mass.—Burghardt v. 
Pick. 534. 


Mo.—Lapeyre v. Paul, 47 Mo. 586; 
So ihb v. Lindell, 38 Mo. 561, 90 Am. 


Ets v. Bond, 41 N.J.Law 


N.C.—Tharpe v. Holcomb, 35 S.E. 
608, 126 N.C. 365. 


Or.—Minter v. Durnham, 11 P. 231, 
13 Or. 470. 


Pa.—-Forward v. Deetz, 32 Pa. 69; 
Peck v. Ward, 18 Pa. 506. 


Porto Rico.—Teillard v. Green, 7 
Porto Rico Fed. 338. 


Tex.—Teal v. Terrell, 58 Tex. 257; 
Bailey v. Trammell, 27 Tex. 317; 
Alexander y. Kennedy, 19 Tex. 488, 70 
Am.D. 358; Franks v. Hancock, 1 Tex. 
Unrep.Cas. 554; Stiles v. Hawkins, 
(Commn.App.) 207 S.W. 89 [rev (Civ. 
App.) 158 S.W. 1011]; Garcia v. Illg, 
37 S.W. 471, 14 Tex.Civ.App. 482; No- 
ble v.. Hill, (27 S:W.. ‘756, -8 "Lex.Civ. 
App. 171. 


Wash.—Church v. State, 117 P. 711, 
65 Wash. 50. 


Wis.—Challefoux v. 
Wis. 287. 


[a] Acts of exclusive possession, 
which in case of strangers would be 
deemed adverse and of themselves a 
disseizin, are in cases of tenancies in 
common susceptible of explanation 
consistently with the real title. They 
are not necessarily inconsistent with 
the unity of possession existing in 
such case. Prescott y. Nevers, 19 F. 
Cas.No. 11,390, 4 Mason 326; Warfield 
vy. Lindell, 38 Mo. 561, 90 Am.D. 443. 


[b] It depends upon intent with 
which the acts of ownership are done, 
and upon their notoriety, whether 
they will be such as to break and dis- 
solve the unity of possession, consti- 
tute an adverse possession as against 
the cotenants, and amount ee aS 

°. 


Turner, 12 


Ducharme, 8 


seizin. Warfield v. Lindell, 
561, 90 Am.D. 448. 
[ec] Equivocal acts.—If damage 


arising from an unauthorized use of 
the property may be considered of 
but very slight or no consequence, 
so that it is equivocal whether or not 
there was an intention to commit an 
ouster, such act does not constitute 
ouster. Ewer v. Lovell, 9 Gray 
(Mass.) 276. 


{[d] Rule requiring stronger proof 
of an adverse holding by a tenant in 
common against his cotenants than 
if there had been no privity has no ap- 
plication to a case where the posses- 
sion of the person in question was 
neither avowedly begun as tenant in 
common, nor instituted under a deed 
or instrument which defined his title 
as such. Elder vy. McClaskey, 70 F. 
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Ouster of 


may be inferred ! cotenancy.®§ 


529, 538, 540, 17 C.C.A. 251; Akley v. 
Bassett, 209 P. 576, 189 Cal. 625. 


53. TIowa.—Van .Ormer vy. Harley, 
71 N.W. 241, 102 Iowa 150. 


Ky.—Mead v. Mead, 82 S.W. 598, 2¢ 
Koy Leet7-t: 


Mich.—Fuller vy. Swensberg, 64 N. 
Me 463, 106 Mich. 305, 58 Am.S.R. 


Mo.—-Hutson y. Hutson, 40 S.W. 


886, 139 Mo. 229. 


S.C.—Burnett v. Crawford, 27 S.E. 
645, 50 S.C. 161; Metz v. Metz, 26 S. 
E. 787, 48 S.C. 472. 


Tenn.—Drewery v. Nelms, 177 S.W. 
946, 1382 Tenn. 254. 


Tex.—Ford v. Weisher, (Civ.App.) 
253 S.W. 958. 


54. U.S.—McClaskey v. Barr, 47 F. 
154 [rev on other grounds 70 F. 529, 
It -C:C. A. 251,,.cert den 16. S:Ct. 1201 
163 U.S. 685, 41 L.Ed. 315]. 


Ala.—Winsett v. Winsett, 
117, 203 Ala. 373. 


Ark.—Keith v. Wheeler, 151 S.W. 
284, 105 Ark. 318. 


Cal.—Christy v. Spring Valley Wa- 
ter Works, 31 P. 1110,.97 Cal. 21: Tab- 
ee v. Peverill, 88 P. 994, 4 Cal.App. 


Conn.—White v. Beckwith, 25 A. 
400, 62 Conn. 79. 


Ill.—Brumback v. Brumback, 64 N. 
B. 741. 198 T1l. 66: Blackahy v. Black- 
aby, 56 N.EB. 10538, 185 Ill. 94; Mc- 
TE v. Torrence, 45 N.E. 269, 163 


Se wae v. | Tucker,, 54: Ind. 


Iowa.—Frye v. Gullion, 121 N.W. 
563, 143 Iowa 719, 21 Ann.Cas. 285; 
German y. Heath, 116 N.W. 1051, 139 
Iowa 52. 


Ky.—Winchester v. Watson, 183 S. 
W. 4838, 169 Ky. 213. 


Mass.—Ingalls v. Newhall, 30 N.E. 
96,139 Mass. 268; Burghardt v. Turn- 
er, 12 Pick. 534; Higbee v. Rice, 5 
Mass. 344, 4 Am.D. 63. 


Mich.—Croze v. Quincy Mining Co., 
165 N.W. 786, 199 Mich. 515; Pierson 
v. Conley, 55 N.W. 387, 95 Mich. 619. 


Miss.—Alsobrook v. Eggleston, 13 
So. 850, 69 Miss. 833. 


Mo.—McQuiddy v. Ware, 67 Mo. 74. 


S.C.—Metz v. Metz, 26 S.E. 787, 48 
S.C. 472. 


S.D.—Barrett v. McCarty, 104 N.W. 
907, 20 S.D. 75. 

Tex.—Wrighton v. Butler, 128 S.W. 
472, 60 Tex.Civ.App. 646; Madison v. 
Matthews, (Civ.App.) 66 S.W. 803; 
Gareia v. Illg, 37 S.W. 471, 14 Tex. 
Civ.App. 482. 

Va.—Lagorio v. Dozier, 22 S.E. 239, 
91 Va. 492; Hannon v. Hannah, 9 
Gratt. (50 Va.) 146. 


W.Va.—Clark v. Beard, 53 S.E. 597, 
59 W.Va. 669. 

Ont.—McKinnon v. Spence, 20 Ont. 
L. 57, 13 Ont.W.R. 186, 14 Ont.W.R. 
1144. 


55. Lucas v. Ferris, 112 A. 165, 95 


83 So 
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from circumstances showing an entry and a claim 
of exclusive possession adverse to the other tenants 
in common;°* but before a tenant in common can 
rely on an ouster of his cotenants, he must claim 
the entire title to the land in himself, and must hold 
the exclusive and adverse possession against ev- 
ery other person, thus repudiating the relation of 


Conn. 619; Bakemeier v. Bakemeier, 
122 N.E. 681, 72 Ind.App. 165; Fitsch- 
on Bros. Commercial Co. v. Noyes’ 
Estate, 246 P. 773, 76 Mont. 175. 


[a] “Some ambiguity seems to 
have arisen from the term ‘actual 
ouster,’ as if it meant some act ac- 
companied by real force, and as if a 
turning out by the shoulders were 
necessary. But that is not so A 
man may come in by a rightful pos- 
session, and yet hold over adversely 
without a title. If he does, such hold- 
ing over, under circumstances, will 
be equivalent to an actual ouster. 
.. . . So in the case of tenants in 
common: the possession of one ten- 
ant in common, eo nomine, as tenant 
in common, can never bar his com- 
panion; because such possession is 
not adverse to the right of his com- 
panion, but in support of their com- 
mon title; and by paying him his 
share, he acknowledges him co-tenant. 
Nor indeed is a refusal to pay of it- 
self sufficient, without denying his 
title. But if, upon demand by the 
co-tenant of his moiety, the other de- 
nies to pay, and denies his title. say- 
ing he claims the whole and will not 
pay, and continues in possession; 
such possession is adverse and ous- 
ter enough.” Lord Mansfield, in Doe 
v. Prosser, 1 Cowp. 217, 218, 98 Re- 
print 1052. : 


Tb] Analogy to landlord and ten- 
ant.—There is a strong analogy be- 
tween the relations between landlords 
and tenants and those of tenants in 
common, and therefore if one in pos- 
session ousts the other or denies his 
tenure such act makes the possession 
adverse. Willison v. Watkins, 3 Pet. 
(U.S.) 43, 7 L.Ed. 596; Grant v. Pad- 
dock, 47° P. 712, 30 Or. 312: 


56. Akley v. Bassett, 209 P. 576, 
189 Cal. 625; Gracy v. Fielding, 70 
So. 625, 71 Fla. 1; Long v. Morrison, 
95 “NB. 1075, 2251“ Dl1S. 1433" (Crozesve 
Quincy Mining Co., 165 N.W. 786, 199 
Mich. 515. 


57. See infra § 36. 


58. U.S.—Zeller v. Eckert, 4 How. 
289, 11 L.Ed. 979; Jackson ex dem. 
Bradstreet v. Huntington, 5 Pet. 402, 
440, 8 L.Ed. 170; McClung y. Ross, 5 
Wheat. 116, 5 L.Ed. 46; Barr v. Gratz, 
4 Wheat. 213, 4 L.Ed. 553. 


Ala.—Courtner v. Etheredge, 43 So. 
368, 149 Ala. 78; Inglis v. Webb, 23 
So. 125, 117 Ala. 387; Stevenson v. 
Anderson, 6 So. 285, 87 Ala. 228; Cot- 
ten v. Thompson, 25 Ala. 671. 


Cal.—Aguirre v. Alexander, 58 Cal, 
21; Carpentier v. Mendenhall, 28 Cal. 
484, 87 Am.D. 135. 


Conn.—Wooster v. Hunts Lyman 
Iron Co., 38 Conn. 256. 


D.C.—Lyon y. Bursey, 42 App.D.C. 
519. 


Fla.—Stokely v. Conner, 68 So. 452, 
69 Fla. 412. 


Ga.—Roumillot v. Gardner, 38 S.E. 
362, 1138 Ga. 60, 538 L.R.A. 729. 


Jll.— Carpenter v. Fletcher, 88 N.E. 
162, 239 Ill. 440; Donason v. Barbero, 
82 N.E. 620;°230 Ill 138; Comer v. 
Comer, 8 N.E. 796, 119 Ill. 170; Ball 
v. Palmer, 81 Ill. 370. 


Ind.—King v. Carmichael, 35 N.E. 
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[§ 33] b. Refusal of Demand for Possession. A 
refusal of demand for possession made with an 
intent to oust constitutes an ouster,°® but it has 
been held not to do so unless made with such in- 


tent.®° 


[§ 34] c. Occupancy or Possession by Permission 
No ouster is shown by an 


or under Agreement. 


509, 136 Ind. 20, 48 Am.S.R. 303; Eng- 
lish v. Powell, 21 N.E. 458, 119 Ind. 
93. 


Iowa.—Van Ormer v. Harley, 71 N. 
W. 241, 102 lowa 150; Smith v. 
Young, 56 N.W. 506, 89 Iowa 338. 


Kan.—Schoonover v. Tyner, 84 P. 
124, 72 Kan. 475. 


Me.—Hudson v. Coe, 8 A. 249, 79 
Me. 83, 1. Am.S.R. 288; Colburn v. 
Mason, 25 Me. 434, 48 Am.D. 292. 


Md.—vVan Bibber v. Frazier, 17 Md. 
436. 


Mich.—Butcher v. Butcher, 100 N. 
W. 604, 187 Mich. 390. 


Mo.—Benoist v. Rothschild, 46 S.W. 
1081, 145 Mo. 399; McQuiddy v. Ware, 
67 Mo. 74; Robidoux v. Cassilegi, 10 
Mo.App. 516 [aff 81 Mo. 459]. 


Neb.—Carson v. Broady, 77 N.W. 
80, 56 Neb. 648, 71 Am.S.R. 691. 


N.H.—Perkins v. Eaton, 10 A. 704, 
64 N.H. 359. 


N.M.—Neher v. Armijo, 54 P. 236, 
9 N.M. 325. 


N.Y.—Edwards v. Bishop, 4N.Y. 61; 
Merolla v. Lane, 107 N.Y.S. 439, 122 
App.Div. 535; Northrop v. Wright, 
24 Wend. 221 [rev 7 Hill 476]. 


N.C.—Lee v. Parker, 88 S.E. 217, 171 
N.C. 144; Bullin v. Hancock, 50 S.E. 
621, 138 N.C. 198; Anders v. Anders, 
31 N.C. 214; Cloud v. Webb, 15 N.C. 
290;, 25) Am, Do .T11. 


Ohio.—Elsenheimer vy. Sieck, 8 Ohio 
Dec. (Reprint) 101, 5 Cine.L.Bul. 645; 
Wilson v. Wilson, 11 OhioCir.Ct.N.S. 
450; Chambers vy. Wilcox, 3 OhioN. 
P.N.S. 269. 


Or.—Crowley v. Grant, 127 P. 28, 
63 Or. 212; Mattis v. Hosmer, 62 P. 
Dig O8200 Cin OLLO23. 


; Pa.—Hover v. Hills, 117 A. 346, 
273 Pa. 580; Phillips v. Gregg, 10 
Watts 158, 36 Am.D. 158; Tanney v. 
Tanney, 24 Pittsb.Leg.J.N.S. 43 [aff 
Do PACE AO Tse LOOM as “2 joo eA Se kee 
678]. 


Tenn.—Elliott v. Holder, 3 Head 
698. 


Tex.—Wingo v. Rudder, 124 S.W. 
859, 103 Tex. 150; Teal v. Terrell, 58 
Tex. 257; Alexander v. Kennedy, 19 
Tex. 488, 498, 70 Am.D. 358; Terry v. 
Terry, (Civ.App.) 228 S.W. 299 [dism 
-f w jj; Niday v. Cochran, 93 S.W. 
1027, 42 Tex.Civ.App. 292; Keith v. 
Keith, 87 S.W. 384, 89 Tex.Civ.App. 
863; Madison v. Matthews, (Civ.App.) 
66 S.W. 803; Newcomb v. Cox, 66 S.W. 
338, 27 Tex.Civ.App. 583; Garcia v. 
Illg, 37 S.W. 471, 14 Tex.Civ.App. 482. 


Utah.—Rasmussen vy. Sevier Valley 
Canal Co., 160 P. 444, 48 Utah 490. 


Vi——Avery eve Hall.) 50. Vt. \ ons 
Chandler v. Ricker, 49 Vt. 128; Holley 
v. Hawley, 39 Vt. 525, 94 Am.D. 350; 
Leach v. Beattie, 33 Vt. 195. 


Va.—Saunders v. Terry, 82 S.B. 68, 
116 Va. 495; Buchanan v. King, 22 
Gratt. (63 Va.) 414. 


W.Va.—Oneal v. Stimson, 56 S.E. 
889, 61 W.Va. 551; Justice v. Lawson, 
33 S.H. 102, 46 W.Va. 163. 


HEng.—Denys v. Shuckburgh, 4 Y.& 
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In General. 


C.Exch. 42, 160 Reprint 912. 


N.S.—Miller v. Eastern Trust Co., 
44 N.S. 268. 


Ont.—Stevens v. Skidmore, [1931] 2 
Dom.L.R. 467. 


[a]. Where two tenancies in com- 
mon involved.—There can be no ad-, 
verse possession by one as tenant in’ 
common with one person in certain 
land against himself as tenant in com- 
mon with others in other lands.— 
Bowles v. Watson, (Tex.Civ.App.) 245 
S.W. 120. 


59. See cases infra this note. 


[a] Demand and refusal.—(1) A 
demand for possession by one of the 
cotenants by virtue of the cotenancy, 
and a refusal of such demand, is an 
ouster. Cameron vy. Chicago, etc., R. 
Co., 61 N.W. 814, 60 Minn. 100; Mere- 
dith v. Andres, 29 N.C. 5, 45 Am.D. 
504. (2) Refusal to give up a moiety, 
and declaration that the one in pos- 
session would first litigate his rights 
is ouster. Marcy v. Marcy, 6 Metc. 
(Mass,) 360. 


[b] Demand for possession not no- 
tice to quit.—A demand by a tenant in 
common upon his cotenant to be let 
into possession is not a notice to quit 
in the absence of statute to the con- 
pee: Carpentier v. Webster, 27 Cal. 


60. Carpentier v. Mendenhall, 28 
Cal. 484, 87 Am.D. 135. 


[a] Person in possession not an- 
swering letters from claimant to un- 
divided share in property is not-ous- 
ter where it appears that person in- 
possession had a reasonable belief 
that she was sole owner and the let- 
ters did not state facts on which the 
claim was founded. Newell v. Wood- 
ruff, 30 Conn. 492. 


61. Iowa.—Curtis v. Barber, 108 N. 
W. 755, 181 Iowa 400, 117 Am.S.R. 425. 


Ky.—Bailey’s Widow and Heirs v. 
See, 219 S.W. 1061, 187 Ky. 596. 


Mass.—Old South Soc. v. Wain- 
wright, 30 N.E. 476, 156 Mass. 115; 
Winter v. Stevens, 9 Allen 526. 


Tex.—Gibbs v. Eastham, (Civ.App.) 
143 S.W. 323. 


W.Va.—Ailes v. Hallam, 71 S.E. 273, 
69 W.Va. 305. 


Wis.—Hahn vy. Keith, 174 N.W. 551, 
170 Wis. 524. 


62. Ala—Cramton v, Rutledge, 47 
So. 214, 157 Ala. 141;. Layton v. Camp- 
bell, 46 So. 775, 155 Ala. 220, 130 Am. 
S.R. 17; Inglis v. Webb, 23 So. 125, 
117:Ala. 387. 


Cal. Oglesby v. Hollister, 18 P. 
146, 76 Cal. 136, 9 Am.S.R. 177; Mc- 
Cauley v. Harvey, 49 Cal. 497; Owen 
v. Morton, 24 Cal. 373. 


Del.—Milbourn v. David, 30 A. 971, 
12 Del. 209. 


Fla.—Christopher v. Mungen, 71 So. 
625, 71 Fla. 545. 


Ga.—Morgan v. Mitchell, 
792, 104 Ga. 596. 


Ill.—Carpenter v. Fletcher, 88 N.E. 
162,, 289. Ill. 440, 


Ind.—Peden v. Cavins, 


30 S.E. 


34 N.E. 7, 
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occupancy or possession by a tenant in common 
which is permissive or under an agreement, express 
or implied, between the cotenants.°* 


[§ 35] d. Entry into Exclusive Possession—(1) 
An ouster is not established by the 
fact that one cotenant enters into and remains in 
exclusive possession of the premises,°? even though 


134 Ind. 494, 39 Am.S.R. 276. 


Iowa.—Clarke v. Dirks, 160 N.W. 
31, 178 Iowa 335; Sagen v. Gudman- 
son, 145 N.W. 954, 164 Iowa 440; Sires 
v. Melvin, 113 N.W. 106, 135 Iowa 460; 
Casey v. Casey, 77 N.W. 844, 107 Iowa 
192, 70 Am.S.R. 190; Bader v. Dyer, 
77 N.W. 469, 106 Iowa 715, 68 Am.S. 
R. 332; Van Ormer v. Harley, 71 N.W. 
241, 102 Iowa 150; Smith v. Young, 56 
N.W. 506, 89 Iowa 338; Kilmer _v- 
Wuchner, 37 N.W. 778, 74 lowa 359; 
Alexander v. Sully, 50 Iowa _ 192; 
Flock v. Wyatt, 49 Iowa 466; Burns 
v. Byrne, 45 Iowa 285. 


Kan.—Rand v. Huff, 51 P. 577, 6 
eee 922 [aff 53 P. 483, 59 Kan. 


Ky.—Hazard Coal Corporation v. 
Getaz, 29 S.W.(2d) 573, 234 Ky. 817; 
Patton v. Patton, 246 S.W. 815, 197 
Ky. 237; Miller v. Powers, 212 S.W. 
453, 184 Ky. 417; Layne v. Layne, 197 
S.W. 1062, 177 Ky. 572; Johnson v. 
Myer, 182 S.W. 190,.168 Ky. 430; 
Bush vy. Fitzgeralds, 125 S.W. 716; 
Greenhill v. Biggs, 2 S.W. 774, 85 Ky. 
155, 8 Ky.L. 825, 7 Am.S.R. 579; Mc- 
Surley v. Venters, 104 S.W. 365, 31 
Ky.L. 963. 


La.—Bornio v. Berger, 1 La. App. 
482 [aff 105 So.°11, 158 La. 915]. 


Me.—Mansfield v. MecGinniss, 29 A. 
956, 86 Me. 118, 41 Am.S.R. 532; Col- 
Lite v. Mason, 25 Me. 434, 43 Am.D. 


Mass.—Nickerson v. Nickerson, 126 
N.E. 834, 235 Mass. 348; Joyce v. Dy- 
oo e 81, 189 Mass. 64, 109 Am. 


Mich.—Dahlem vy. Abbott, 110 N.W. 
47, 146 Mich. 605; Nowlen v. Hall, 87 
N.W. 222, 128 Mich. 274; Weshgyl v. 
Schick, 71 N.W. 328, 113 Mich. 22. 


Minn.—Lindley v. Groff, 34 N.W. 26, 
37 Minn. 338; Berthold v. Fox, 13 
Minn. 501, 97 Am.D. 243. 


Miss.—Day v. Davis, 8 So. 203, 64 
Miss. 253; Iler vy. Routh, 4 Miss. 276. 


Mo.—Seibert v. Hope, 120 S.W. 770, 
221 Mo. 630; Dunlap v. Griffith, 47 S. 
W. 917, 146 Mo. 283; Long v. McDow, 
87 Mo. 197; Warfield v. Lindell, 30 
Mo. 272, 77 Am.D. 614. 


Neb.—Carson v. Broady, 77 N.W. 80, 
56 Neb. 648, 71 Am.S.R. 691. 


_N.Y.—Berger v. Horsfield, 176 N. 
Y¥.S. 854, 188 App.Div. 649; Burchell 
v. Burchell, 160 N.Y.S. 805, 96 Misc. 
600 [aff 165 N.Y.S. 1078]; Kathan v. 
Rockwell, 16 Hun 90; Northrop v. 
Wright, 24 Wend. 221 [rev 7 Hill 
476]; Clapp v. Bromagham, 9 Cow. 
304; Jackson v. Tibbits, 9 Cow. 241; 
Jackson v. Brink, 5 Cow. 483. 


N.C.—Rhea v. Craig, 54 S.E. 408, 
ae N.C. 602; Day v. Howard, 73 N 


Sega eee Vv. beta 36 Ohio 
; : uester v. Yoeman, 14 i 
Cir.Ct.N.S.. 264. as 


Okl.—Coats v. Riley, 7 P.(2d) 644 
154 Okl. 291; Chouteau v. Ch : 
152 P. 373, 49 Okl. 105. aarp ee 


Or.—Wheeler v. Taylor, ; 
32 Or. 421, 67 AMS.R- 540. Pees ee! 


Pa.—Peck v. Ward, 18 Pa. 506; 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


. 
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the possession is attended with the making of ordi- 
nary 1mprovements,®* or with the exclusive receipt 
of rents and profits,®* or the payment of the taxes,°° 
or the taking of a tax deed therefor,** or the buy- 


Logan v. Friedline, 14 A. 343; Berg 
v. MclLafferty, 12 A. 460, 9 Pa.Cas. 
135; Buchanan’s Hst., 25 Pa.Dist. 844. 


Porto Rico.—Ortiz Rodriguez v. Vi- 
voni, 1 Porto Rico Fed. 487, 489. 


S.C.—Coleman v. Coleman, 51 S.E. 
250, 71 S.C. 518; Burnett v. Crawford, 
27 S.E. 645, 50 S.C. 161; Metz v. Metz, 
26 S.E. 787, 48 S.C. 472; Odom v. 
Weathersbee, 1 S.H. 890, 26 S.C. 244; 
Gray v. Givens, 12 S.C.Eqa. 41, 11 S.C. 
Eq. 511. 


Tenn.—-Smith Vv. 
Humphr. 73. 


Tex.—Illg v. Garcia,.47 S.W. 717, 
92 Tex. 251; Peeler v. Gilkey, 27 Tex. 
355; Portis v. Hill, 3 Tex. 273; Har- 
ris v. Mayfield, (Commn.App.) 260 S. 
W. 835 [rev (Civ.App.) 244 S.W. 857]; 
Davis v. Houston Oil Co. of Texas, 
(Civ.App.) 162 S.W. 913; Gist v. East, 
41 S.W. 396, 16 Tex.Civ.App. 274 [mod 
43 S.W. 263, 91 Tex. 335]; House v. 
Williams, 40 S.W. 414, 16 Tex.Civ. 
App. 122; Noble v. Hill, 27 S.W. 756, 
8 Tex.Civ.App. 171. 


Vt.—Holley v. Hawley, 39 Vt. 525, 
94 Am.D. 350; Buckmaster v. Need- 
Bey ee Vt. 617; Catlin v. Kidder, 7 


Va.—Saunders v. Terry, 82 S.E. 68, 
116 Va. 495; Johnston v. Virginia 
Coal, ete., Co., 31 S.E. 85, 96 Va. 158; 
Fry v. Payne, 1 S.E. 197, 82 Va. 759; 
Purcell v. Wilson, 4 Gratt. (45 Va.) 
16. 


W.Va.—Jarrett v. Osborne, 101 S. 
BE. 162, 84 W.Va. 559; Custer v. Hall, 
76 S.H. 183, 71 W.Va. 119; Russell v. 
Tennant, 60 S.E. 609, 63 W.Va. 623, 
129 Am.S.R. 1024; Oneal v. Stimson, 
56 S.E. 889, 61 W.Va. 551; Logan v. 
Ward, 52 S.E. 398, 58 W.Va. 366, 5 
L.R.A.N.S. 156; Justice v. Lawson, 
33 S.E. 102, 46 W.Va. 163; Davis v. 
Settle, 26 S.E. 557, 43 W.Va. 17; Cooey 
v. Porter, 22 W.Va. 120. 


Wis.—Challefoux v. 
Wis. 554. 


Ont.—Meyers v. Doyle, 9 U.C.C.P. 
371. 


[a] “A silent possession accom- 
panied with no act which can amount 
to an ouster or give notice to his co- 
tenant that his possession is adverse 
ought not . . . tobe construed in- 
to an adverse possession.” McClung 
v. Ross, 5 Wheat. (U.S.) 116, 124, 5 L. 
Ed. 46 (per Marshall, C. J.). 


[b] Exclusive possession by ten- 
ant in common who later buys inter- 
ests of cotenants, 
their title, is not ouster. 
Clark, 17 Kan. 84. 


[c] Taking possession (1) under 
decree of court in ejectment in which 
the court recognized the, cotenancy 
between plaintiff and defendant is not 
an ouster of defendant so as to make 
his deed of his interest to another 
void under the statute against 
champerty and maintenance, designed 
to prevent speculations in pretended 
titles. Barret v. Coburn, 3 Mete. 
(Ky.) 510. (2) Taking possession 
under decree by a probate court only 
authorized by statute to distribute un- 
divided portions thereof is not ouster. 
Mitchell v. Hazen, 4 Conn. 495, 10 
Am.D. 169. 


63. Sagen v. Gudmanson, 145 N.W. 
954, 164 Iowa 440; Baker v. Clowser, 
138 N.W. 837, 158 Iowa 156, 43 L.R.A. 
N.S. 1056; Walter v. Walter, 222 N.W. 
49, 117 Neb. 671; Illg v. Garcia, 47 S. 


Kincaid, 10 


Ducharme, 4 


Squires v. 


in recognition of. 


TENANCY IN COMMON 


W...T17, 92. Tex. 251. 


64. U.S.—Willison v. Watkins, 3 
Pet. 48, 7 L.Ed. 596; McClung v. Ross, 
5 Wheat. 116, 5 L.Ed. 46; Den v. 
Moore, 20 F.Cas.No, 11,905, 3 Wall.Jr. 
GCs 299: 


Ala.—Porter v. Henderson, 86 So. 
531, 204 Ala. 564; Winsett v. Winsett, 
83 So. 117, 203 Ala. 378; Wheat v. 
Wheat, 67 So. 417, 190 Ala. 461; John- 
oe v. Toulmin, 18 Ala. 50, 52 Am.D. 


Ark.—Hardin v. Tucker, 3 S.W.(2d) 
11, 176 Ark. 225; Hill v. Cherokee 
Const. Co., 187 S.W. 553, 99 Ark. 84; 
Ashley v. Rector, 20 Ark. 359. 


Ga.—Morgan v. Mitchell, 30 S.E. 
792, 104 Ga. 596. 


Ill.— Simpson v. Manson, 178 N.E. 
250, 345 Ill. 543; Thomas vy. Chapin, 
113 N.E. 82, 274 Ill. 95; Long y. Mor- 
rison, 95 N.H. 1075, 251 Ill. 143; Car- 
penter v. Fletcher, 88 N.E. 162, 239 Ill. 
440; McMahill v. Torrence, 45 N.E. 
269, 163 Ill. 277; Todd v. Todd, 7 N.E. 
aaa Ill, 92; Busch v. Huston, 75 


Me.—Thornton v. York Bank, 45 Me. 
158; Wass v. Bucknam, 38 Me. 356; 
ade ot v. Mason, 25 Me. 434, 43 Am. 


Md.—Van Bibber v. Frazier, 17 Md. 
436; Lloyd v. Gordon, 2 Harr.&M. 254. 


Mass.—Parker v. Merrimack River 
Locks, ete., 3 Mete. 91; Higbee v. Rice, 
5 Mass. 344, 4 Am.D. 63. 


Mo.—Rodney v. McLaughlin, 9 S. 
W. 726, 97 Mo. 426; Warfield v. Lin- 
dell, 30 Mo. 272, 77 Am.D. 614; Robi- 
doux v. Cassilegi, 10 Mo.App. 516 [aff 
81 Mo. 459]. 


Neb.—Walter v. Walter, 222 N.W. 
49, 117 Neb. 671. 


N.Y.—Edwards v. 
61. 


N.C.—Hampton v. Wheeler, 6 S.E. 
236, 99 N.C. 222; Linker v. Benson, 
67 N.C. 150; Chambers v. Chambers, 
10 N.C. 232, 14 Am.D. 585. 


Ohio.—Kuster v. Yeoman, 
Cir.Ct. 476. 


Pa.—Lewitzky v. Sotoloff, 73 A. 936, 
224 Pa. 610; Susquehanna, etc., R., 
etc., Co. v. Quick, 61 Pa. 328; Wilson 
v. Collishaw, 13 Pa. 276; Bolton v. 
Hamilton, 2 Watts&S. 294, 37 Am.D. 


Bishop, 4 N.Y. 


32 Ohio 


509; Morris v. Vanderen, 1 Dall. 64, 
1 I..Ed. 38; Lamon y. Rodgers, 42 Pa. 
Super. 437; Sanders’ Hstate, 41 Pa. 
Super. 77. 


S.C.—McGee v. Hall, 1 S.E. 711, 26 
S.C. 179; Allen v. Hall, 12 S.C.L. 131. 


Tenn.—Drewery v. Nelms, 177 S.W. 
946, 182 Tenn. 254. 


Tex.—Alexander v. 
Tex. 488, 70 Am.D. 358. 


vVt.—Catlin v. Kidder, 7 Vt. 12. 


Va.—Lagorio v. Dozier, 22 S.E. 239, 
91 Va. 492. 


Eng.—Doe v. Prosser, Cowp. 217, 98 
Reprint 1052; Reading’s Case, 1 Salk. 
392, 91 Reprint 340. 


[a] ease of structure.—Where 
the erection of a light, easily remova- 
ble structure by one of the cotenants, 
with a pump within a surrounding 
wall, his leasing of the structure, col- 
lecting of the rents and payment of 
the taxes was held not to amount to 
an ouster of the other cotenants, who 
used the house and pump as they 


Kennedy, 19 
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ing in of the title from a stranger without first be- 
ing evicted,®” or the acquiring of title by adverse 
possession against other parties to other property 
used in connection with the rights held in common; *® 


found convenient. Ingalls v. Newhall, 
30 N.E. 96, 139 Mass. 268. 


[b] Taking benefits from common 
property by a tenant in common, 
without in any way interfering with 
his cotenant’s use or enjoyment there- 
of, or in any way affecting its value, 
neither gives rise to a presumption of 
adverse use, nor is such cotenant en- 
titled to an accounting. Ragan v. 
McCoy, 29 Mo. 356; Howe Scale Co, 
v. Terry, 47 Vt. 109. 


[ec] Exclusive winter use of water 
for mining is not incompatible with 
cotenant’s exclusive summer use of 
the water for irrigating, so that a 
miner’s exclusive use is not incon- 
sistent with his recognition of his co- 
tenant’s right to exclusive use, the co- 
tenant being a farmer. Mattis v. 
Hosmer, 62 P. 17, 37 Or. 523. 


[d] Cutting timber.—(1) Where a 
tenant in common of land enters 
thereon and cuts timber, he is pre- 
sumed to enter under his legal title, 
there being no evidence of any ouster 
of the cotenants. Whiting v. Dewey, 
15 Pick. (Mass.) 428; Shumway v. 
Holbrook, 1 Pick. (Mass.) 114, 11 Am. 
D..153; Strong v. Richardson, 19 Vt. 
194. (2) Wherea cotenant pays tax- 
es on the common land, takes timber 
therefrom and feeds cattle thereon, 
such acts are consistent with his in- 
terest therein and hence do not con- 
stitute adverse possession as against 
his cotenant. McQuiddy v. Ware, 67 
Mo. 74; Griffies v. Griffies, 8 L.T.Rep. 
N.S. 758. 


[e] Occupancy and cultivation of 
land by one tenant in common and her 
husband, together with the payment 
of taxes on the land and the purchase 
of outstanding tax titles, does not 
amount to an ouster of the other ten- 
ants in common. Humphrey vy. Seale, 
87 So. 446, 125 Miss. 207. 


65. Cal.—Wood v. Henley, 263 P. 
870, 88 Cal.App. 441. : 


Conn.—White v. Beckwith, 25 A. 
400, 62 Conn. 79. 


Ill.—Mason vy. Wingate, 113 N.E. 
975, 275 Ill. 117; Peabody v. Burri, 
99 N.E. 690, 255 Ill. 592; Craig v. Cox, 
99 N.E. 647, 255 Ill. 564. 


Iowa.—Schoonmaker v. Schoonmak- 
er, 133 N.W. 741, 1385 N.W. 599, 154 
Iowa 500. 


Ky.—Booten v. T. P. Robertson & 
Sons, 250 S.W. 1000, 199 Ky. 302. 


Md.—Ross v. Phillips, 129 A. 21, 
148 Md. 165. 


Mo.—Seibert v. Hope, 120 S.W. 770, 
221 Mo. 630. 


Pa,—Lamon v. Rodgers, 42 Pa. 
Super. 437; In re Sanders’ Hstate, 41 
Pa.Super. 77. 


Tex.—Fowler v. Hardee, (Citv.App.) 
16 S.W.(2d) 154; Ford v. Weisher, 
(Civ.App.) 253 S.W. 958; Montgomery 
v. Truehart, (Civ.App.) 146 S.W. 284; 
Gibbs v. Hastham, (Civ.App.) 143 S. 
W. 323. 


Va.—Lagorio v. Dozier, 22 S.E, 239, 
91 Va. 492. 

66. See infra § 40. 

67. See infra § 38. 

68. See case infra this note. 

[a] Water rights held in common. 
—Where a land company and the pur- 
chasers of parcels of land from it 


were tenants in common of water, and 
the company occupied, as to the pur- 
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nor is an ouster established by the mere lapse of 
time or mere delay on the part of a tenant in com- 
mon out of possession to demand possession or his 
share of the rents and profits,°® especially where 
it is shown that the cotenants out of possession had 


chasers, the relation of trustee of the 
water right, the mere fact that the 
company took possession of water 
works and pipes owned by another 
corporation and acquired title to same 
by adverse possession as against the 
corporation did not divest the pur- 
chasers of their title in the water 
right. Copeland v. Fairview Land & 
Water Co., 131 P. 119, 165 Cal. 148. 


69. Cal.—Plass v. Plass, 53 P. 448, 
PZiNCal ska: 


Conn.—Bryan v. Atwater, 
181, 5 Am.D. 136. 


Ill.—Ball v. Palmer, 81 Ill. 370. 


Ind.—Peden v. Cavins, 34 N.E. 7, 
134 Ind. 494, 39 Am.S.R. 276; Man- 
chester v. Doddridge, 3 Ind. 360. 


Iowa.—Bader v. Dyer, 77 N.W. 469, 
106 Iowa 715, 68 Am.S.R. 332; Flock 
v. Wyatt, 49 Iowa 466; Burns v. 
Byrne, 45 Iowa 285. 


Ky.—Chambers v. 
426, 32 Am.D. 78. 


La.—Simon v. Richard, 8 So. 629, 42 
La.Ann. 842. 


Mass.—Le Favour v. Homan, 3 Al- 
len 354; Parker v. Proprietors Merri- 
mack River Locks, etc., 3 Mete. 91, 37 
Am.D. 121; Rickard v. Rickard, 13 
Pick. 251. 


Mo.—Warfield v. Lindell, 38 Mo. 
561, 90 Am.D. 443; Warfield v. Lindell, 
30 Mo. 272, 77 Am.D. 614; Robidoux 
v. Cassilegi, 10 Mo.App. 516 [aff 81 


5 Day 


Pleak, 6 Dana 


Mo. 459]. 
N.Y.—Abrams vy. Rhoner, 44 Hun 
507; Woolsey v. Morss, 19 Hun 273; 


Kathan v. Rockwell, 16 Hun 90; But- 
ler v. Phelps, 17 Wend. 642; Jackson 
v. Whitbeck, 6 Cow. 632, 16 Am.D. 454; 
Vandyck v. Van Beuren, 1 Cai. 84. 


N.C.—Mott v. Carolina Land, etc., 
Co., 60 S.E. 423, 146 N.C. 525; Whita- 
ker v. Jenkins, 51 S.H. 104, 138 N.C. 
47@, Woodlief v. Woodlief, 48 S.E. 
583, 136 N.C. 133; Locklear v. Bullard, 
45 S.E. 580, 133 N.C. 260; Page v. 
Branch, 1 S.E. 625, 97 N.C. 97, 2 Am. 


S.R. 281; Lafoon v. Shearin, 95 N.C. 
391; Neely v. Neely, 79 N.C. 478; 
Covington v. Stewart, 77 N.C. 148; 


Dav v. Howard, 73 N.C. 1; Linker v. 
Benson, 67 N.C. 150; Thomas v. Gar- 
van, 15 N.C. 223, 25 Am.D. 708. 


Ohio.—Schulte v. Beineka, 6 OhioS. 
&C.P. 529, 4 OhioN.P. 207. 


Pa.—Rider v. Maul, 46 Pa. 376; 
Workman v. Guthrie, 29 Pa. 495, 72 
Am.D. 654; Bolton v. Hamilton, 2 
Watts&S. 294, 37 Am.D. 509; Mehaffy 
v. Dobbs, 9 Watts 363; Frederick v. 
Gray, 10 Serg.&R. 182; Carothers v. 
Dunning, 3 Serg.&R. 373. 


S.C.—Villard. v. Robert, 20 S.C.Eqa. 
Strobh.Eq. 393; Gray v. Givens, 12 S. 
C.Eq. 41, 11 S.C.Eq. 511. 


Gilliam, 


Tenn.—Marr v. 1 Coldw. 


488. 


Tex.—Gray v. Kauffman, 17 S.W. 
513, 82 Tex. 65. 


Va.—Purcell y. Wilson, 4 Gratt. (45 
Va.) 16. 


W.Va.—Reed v. Bachman, 57 S.F. 
769, 61 W.Va. 452, 128 Am.S.R. 996; 
Logan v. Ward, 52 S.E. 398, 58 W.Va. 
366, 5 L.R.A.N.S. 156; Parker v. Brast, 
32 S.E. 269,45 W.Va. 399. 


TENANCY IN COMMON 


Wis.—Sydnor v. Palmer, 29 Wis. 
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Eng.—Culley v. Doe, 11 A.&E. 1008, 
39 E.C.L. 527, 118 Reprint 697; Doe 
v. Prosser, Cowp. 217, 98 Reprint 
1052. 


[a] In absence of demand and re- 
fusal (1) to let cotenant into posses- 
sion, or of notice to his cotenants of 
adverse holding, the possession, con- 
trol, payment of taxeS or expenses, 
or the improvement of the common 
property by one cotenant therein is 
not ouster. Miller v. Myers, 46 Cal. 
535; Newell v. Woodruff, 30 Conn. 
492; Donason v. Barbero, 82 N.E. 620, 
230 Ill. 188; Blackaby v. Blackahby, 56 
N.E. 1058, 185 Ill. 94; McMahill v. 
Torrence, 45 N.E. 269, 163 Ill. 277; 
Hudson v. Coe, 8 A. 249, 79 Me. 83, 
1 Am.S.R. 288; Colburn v. Mason, 25 
Me. 434, 438 Am.D. 292; Dahlem_ v. 
Abbott, 110 N.W. 47, 146 Mich. 605; 
Perkins v. Eaton, 10 A. 704, 64 N.H. 
359; Madison v. Matthews, (Tex.Civ. 
App.) 66 S.W. 803; Chandler v. Ricker, 
49 Vt. 128; Boggess v. Meredith, 16 
W.Va. 1. (2) Even where cotenant 
demands to be let into exclusive pos- 
session, and tenant in possession re- 
fuses and himself remains in exclu- 
Sive possession, there is no ouster in 
the absence of demand by tenant out 
of possession to be let into joint pos- 
session. Wooster v. Hunts Lyman 
Tron..Co.,.,38 ‘Conn. 256: ):(3)=. Coten- 
ant’s demand for possession of a chat- 
tel, owned in common, and refusal 
by cotenant in possession is not con- 
version. Conover v. Earl, 26 Iowa 
167. (4) A demand and refusal to 
let into joint possession constituting 
ouster is not shown by a claim made 
to the son of a living tenant in com- 
mon that claimant had more right in 
the premises than he, the son, had. 
Campau v. Campau, 8 N.W. 85, 45 
Mich. 367. (5) Admission by tenant 
in. possession that demand by coten- 
ant had been made and that posses- 
sion held by him was exclusive, adding 
the remark that “it is hard to pay 
twice” does not show that he had re- 
fused the demand. Colburn vy. Mason, 
25 Me. 434, 43 Am.D. 292. (6) Prop- 
erty, held in common by father and 
sons, was in the possession of the 
father who paid rent for his share to 
one of his sons, and refused to pay a 
higher rent when son demanded it, 
telling him “if he had any interest 
in the land he could come and take it.” 
Held, not ouster. Schoonmeker v. 
Schoonmaker, 133 N.W. 741, 135 N.Ww. 
599, 154 Iowa 500. 


70. Van Bibber v. Frazier, 17 Md. 

; Alten v. Carter, 8 Pick. (Mass.) 
175; Wheeler v. Taylor, 52 P. 183, 32 
Or, 421, 67 Am.S.R. 540; Johnson v. 
Burslem, 2 L.J.Ch.O.S. 168, 26 Rev. 
Rep. 212. 


71. AljJa.—Layton v. Campbell, 46 
So. 775, 155 Ala. 220, 180 Am.S.R. 17; 
Ashford v. Ashford, 34 So. 10, 136 Ala. 
631, 96 Am.S.R. 82; Johnson v. Toul- 
min, 18 Ala. 50, 52 Am.D. 212. 


Iowa.—Knowles v. Brown, 28 N.W. 
409, 69 Iowa 11. 


eee v. Fauntleroy, 8 B.Mon. 


Me.—Small v. Clifford, 38 Me. 213. 


Tex.—Illg v. Garcia, 47 S.W. 717, 92 
Tex. 254. 


[§§ 35-36 


no knowledge of the existence of a cotenancy.’° 

[§ 36] (2) Entry with Claim of Right. There is 
an ouster if the tenant’s entry into exclusive posses- 
sion of the premises is accompanied by a claim of 
right,’* or by acts tantamount thereto," even though 


Va.— Virginia Coal & Iron Co. v. 
Hylton, 79 S.E. 337, 115 Va. 418, Ann. 
Cas.1915A 741. 


N.B.—Wathen v. Ferguson, 41 N.B. 
448. 


[a] Claim to undivided portion 
eniy by tenant in possession is not 
ouster. Clymer v. Dawkins, 3 How. 
(U.S.) 674, 11 L.Ed. 778; Chapman 
v. Kullman, 89 S.W. 924, 191 Mo. 237; 
Edwards v. Bishop, 4 N.Y. 61; Earn- 
shaw v. Myers, 1 N.Y.S. 901, 49 Hun 
608. 


[b] Calling it his land and claim- 
ing it as his own, but there being 
nothing to show that the tenant in 
possession was claiming it otherwise 
than anyone might speak of land as 
his which he had leased or was other- 
wise occupying, does not constitute 
ouster of cotenants. K'umpke  v. 
Moreno, 140 P. 289, 313, 24 Cal.App. 
35; Justice v. Lawson, 33 S.E. 102, 
46 W.Va. 163. 


[c] Failure to recognize cotenants’ 
claim, not amounting to denial of his 
right, is not ouster. Colman v. Clem- 


ents, 23 Cal. 245; Sheehan v. All 
Persons, etc., 252 P. 337, 80 Cal.App. 
393. 


[d] Declaration of intention to 
stranger is not. sufficient unless 
brought to the knowledge of the co- 
tenant sought to be ousted. Loranger 
v. Carpenter, 112 N.W. 125, 148 Mich. 
549; Warfield v. Lindell, 30 Mo. 272, 
77 Am.D. 614. 


72. See cases infra this note. 


[a] Actual verbal claim of adverse 
ownership to a cotenant personally is 
not necessary to prove an ouster by 
one in possession doing overt acts in- 
dicating a hostile claim. Casey v. 
Casey, 77 N.W. 844, 107 Iowa 192, 70 
Am.S.R. 190; Dunlap v. Griffith, 47 
S.W. 917, 146 Mo. 283. 


[b] Intent to claim sole ownership 
from the beginning of the tenant’s 
possession is held strengthened by 
evidence of improvements, payment of 
taxes, conveyance of full title to son, 
and son’s reconveyance to father some 
years later. Dawson v. Edwards, 69 
N.E. 590, 189 Til. 60. 


[c] Erection of wharf on property 
held in common by a tenant in com- 
mon repudiating the cotenancy con- 
stitutes ouster. Zwicker v. Morash, 
34 N.S. 555. 


[d] Exclusive possession after 
parol partition is evidence of ouster 
from which adverse possession of the 
tenant who ho'ds under such partition 
may begin against the others and rip- 
en into a title. Carr v. Mouzon, 68 S, 
iE. 661, 86 S.C. 461; Wrighton v. But- 
ler, 128 S.W. 472, 60 Tex.Civ.App. 646; 
Honea v. Arledge, 120 S.W. 508, 56 
Tex.Civ.App. 296. 


[e] Keeping cotenant ont of pos- 
session.—Not suffering a cotenant to 
enter and occupy the common prop- 
erty by virtue of the cotenancy is an 
ouster. Norris v. Sullivan. 47 Conn. 
474; Barret v. Coburn, 3 Mete. (Ky.} 
510; ‘Gill v. Fauntleroy, 8 B.Mon. 
(Ky.) 177; Bracket v. Norcross, 1 Me. 
89; Jordan v. Surghnor, 17 S.W. 1009, 
107 Mo. 520; Vandyck v. Van Beuren, 
1 Cai. (NVY.) 84. 


{(f] Assertion of title by judicial 


For later cases, developments and changes in the law see Annotations, same title and section number, 


re 


§§ 36-37] 


with the mistaken belief in his separate ownership,?* 
and the adverse character of the possession is ac- 
tually known to the other cotenants, or is so open 


TENANCY IN COMMON 


and notorious in its hostility and exclusiveness as to 


put them on notice,’* or if it is followed by the 
tenant’s receipt of rents, income, and profits, with- 
out accounting for any part thereof, or any demand 
upon him so to do, under circumstances evidencing 
his intention to claim sole ownership,*® or by pay- 
ment of taxes for so long a period as to raise a 
presumption of ouster,’® or by sale, assuming to 
transfer the exclusive right to the property,77 or 
if the nature of the property is such as to make ex- 


proceedings.—(1) Adverse possession 
of one tenant in common may com- 
mence by the assertion, in any pro- 
ceeding at law, of a several and a dis- 
tinct claim of title. Clymer v. Daw- 
kins, 3 How. (U.S.) 674, 11 L.Ed. 778; 
Peper v. St. Louis Union Trust Co., 
219 S.W. 942, 281 Mo. 562° Anderson 
v. Stewart, 15 Tex. 285; Cryer v. An- 
drews, 11 Tex. 170; Waterman: v. 
Nioody, 103, A. 325, 92.-Vt. 218.) (2) 
Retention of exclusive possession by 
a cotenant after judgment in parti- 
tion proceedings in itself does not 
carry notice to the other cotenants of 
denial of their rights (Anders v. An- 
ders, 31 N.C. 214), (3) although it has 
been held that partition by judicial 
proceedings among several tenants in 
common claiming the whole estate 
to the exclusion of others, not repre- 
sented, is a notorious act of ouster 
(Cryer v. Andrews, supra; Honea v. 
Arledge, 120 S.W. 508, 56 Tex.Civ.App. 
296). (4) If an attempt be made to 
obtain a partition, although the legal 
proceedings by which it is affected 
may be invalid and defective, still, 
being a matter of public notoriety, 
the cotenant is bound at his peril to 
take notice of the claim of adverse 
possession thus set up.  Clymer_v. 
Dawkins, 3 How. (U.S.) 674, 11 L.Ed, 
778. (5) Pleadings as evidence of 
ouster see infra § 42 


[g] “Waking title from some co- 
tenants and ativertising for missing 
cotenants shows recognition of co- 
tenancy on part of person in exclu- 
sive possession. Sparks v. Bodensick, 
82 P. 463, 72 Kan. 5. 


73. Wheeler v. Taylor, 52 P. 183, 
32 Or. 421, 67 Am.S.R. 540. 


74. WNotice see infra §§ 48-50. 


75. Ala.—Johnson v. Toulmin, 18 
Ala. 50, 52 Am.D. 212. 


Cal.—Oglesby v. Hollister, 
146, 76 Cal. 141, 9 Am.S.R. 177; 
v. Morton, 24 Cal. 373. 


D.C.—Henderson v. Mann, 47 App. 
5 OK OA EY fe ‘ 


Ky.—Gill v. Fauntleroy, 8 B.Mon. 
177. 


Me.—Colburn v. Mason, 25 Me. 434, 
43 Am.D. 292. 


Mass.—Lefavour v. Homan, 3 Allen 
354; Parker v. Merrimack River 
Locks, ete., 3 Mete. 91; Rickard v. 
Rickard, 13 Pick. 251;. Cummings v. 
Wyman, 10 Mass. 464. 


Mich.—Campau v. Dubois, 39 Mich. 
274; Dubois v. Campau, 28 Mich. 304. 


Mo.—Nalle v. Parks, 73_S.W. 596, 
173 Mo. 616; Warfield v. Lindell, 38 
Mo. 561, 90 Am.D. 443. 


Mont.—Harrigan v. Lynch, 52 P. 
642, 21 Mont. 36. 


N.Y.—Edwards v. Bishop, 4 N.Y. 
61; Woolsey v. Morss, 19 Hun 2738; 
Siglar v. Van Riper, 10 Wend. 414; 
Jackson v. Whitbeck, 6 Cow. 632, 16 
Am.D. 454. 


iss <2 25 
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N.C.—Dobbins v. Dobbins, 53 S.E. 
870, 141 N.C. 210, 115 Am.S.R. 682, 10 
L.R.A.N.S. 185; Covington v. Stewart, 
77 N.C. 148; Black v. Lindsay, 44 N. 
C. 467; Thomas v. Garvan, 15 N.C. 
223, 25 Am.D. 708. 


Okl.—Kelly v. Dierks, 268 P. 193, 
131 Okl. 217. 


Pa.—Susquehanna, etc., R., etc., Co. 
v. Quick, 61 Pa. 328; Rider v. Maul, 
46 Pa. 376; Workman v. Guthrie, 29 
Pa. 495, 72 Am.D. 654; Law v. Pat- 
terson, 1 Watts&S. 184; Phillips v. 
Gregg, 10 Watts 158, 36 Am.D. 158; 
Mehaffy v. Dobbs, 9 Watts 363; Fred- 
erick v. Gray, 10 Serg.&R. 182. 


Tenn.—Marr v. Gilliam, 1 Coldw. 
488; Hubbard v. Wood, 1 Sneed 279. 


Va.—Caperton v. Gregory, 11 Gratt. 
(52 Va.) 505. 


W.Va.—Rodgers v. Miller, 47 S.E. 
354, 55 W.Va. 576; Cooey v. Porter, 
22 W.Va. 120. 


Wis.—Giblin v. Giblin, 
357, 173 Wis. 632. 


Eng.—Doe y. Bird, 11 East 49, 103 
Reprint 922; Doe v. Prosser, Cowp. 
217, 98 Reprint 1052; Culley v. Doe, 
11 A.&E. 1008, 39 B.C.L. 527, 113 Re- 
print 697. 


[a] Operation of mine without the 
eonsent of the operator’s cotenants 
therein, and appropriation of the pro- 
ceeds without an accounting thereof, 
will constitute ouster and adverse 
possession. Harrigan v. Lynch, 52 P. 
642, 21 Mont. 36. 


76. Brasher v. Taylor, 159 S.W. 
1120, 109 Ark. 281; Allen v. Morris, 
148 S.W. 905, 244 Mo. 357, Ann.Cas. 
1913D 1310; Lund v. Nelson, 131 N. 
W. 919, 89 Neb. 437; Waterman v. 
Moody, 103 A. 325, 92 Vt. 218. 


77. See infra § 37. 
78. See cases infra this note. 


[a] Permanent structure.—The 
building by a cotenant of a perma- 
nent structure on common property 
for his exclusive use is an ouster of 
cotenants. Muskeget Island Club v. 
Prior, 117 N.E. 2, 228 Mass. 95. 


[b] Erection of wharf by one co- 
tenant on a portion of a water lot 
owned in common, and his sole occu- 
paney of the wharf, amounts to an 
ouster, because the structure is in its 
nature permanent and is suited for 
only one purpose and is essentially a 
unit and incapable of separate occu- 
pancy. Annely v. De Saussure, 2 S.E, 
490, 26 S.c. 497, 4 Am.S.R. 725; 
Zwicker v. Morash, 34 N.S. 555. 


79. Cross references: 

Acts constituting ouster generally 
see supra § 32 

Adverse possession under color of ti- 
tle generally see Adverse Posses- 
sion §§ 323-402. 

Recording deed as constructive no- 
tice see infra § 49 


80. Valentine v. 


182 N.W. 


Northrop, 12 
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clusive possession of it inconsistent with recogni- 
tion of a cotenancy and the tenant is in exclusive 
possession under elaim of right.78 


[§ 37]-e. Sale or Conveyance by Tenant of More 
than His Interest and Possession Thcreunder.’* 
Where a tenant in common makes an executory con- 
tract of sale*® or executes and delivers a bond for 
title’t or a deed to a third person, purporting to 
convey absolute ownership of the entire property, 
and the grantee takes possession claiming full own- 
ership under circumstances charging the cotenants 
with knowledge of the adverse claim,®? there is an 


Wend. (N.Y.) 494; Carpenter v. 
Thayer, 15 Vt. 552; Lloyd v. Mills, 69 
Sat 1094, 68 W.Va. 241, 32 L.R.A.N.S. 


81. Rose v. Ware, 74 S.W. 188, 115 
Ky. 420, 24 Ky.L. 232. 


82. U.S.—Clymer v. Dawkins, 3 
How. 674, 11 L.Ed. 778; Jackson ex 
dem. Bradstreet v. Huntington, 5 Pet. 
402, 8 L.Ed. 170; Commodores Point 
Terminal Co. v. Hudnall, 3 F.(2d) 841; 
Elder v. McClaskey, 70 F. 529, 17 C.C. 
A. 251 [cert den 168 U.S. 685, 16 S.Ct. 
1201, 41 L.Ed. 315 and rev 47 F. 154]; 
Prescott v. Nevers, 19 F.Cas.No. 11,- 
390, 4 Mason 326. 


Ala.—Moore v. Dlliott, 116 So. 346, 
217 Ala. 339; Gulf Red Cedar Lumber 
Co. v. Crenshaw, 42 So. 564, 148 Ala. 
343; Jellerson v. Pettus, 32 So. 663, 
132 Ala. 671; Fielder v. Childs, 73 
Ala. 567; Riggs v. Fuller, 54 Ala. 141; 
Abercrombie v. Baldwin, 15 Ala. 363. 


Ark.—Bowers v. Rightsell, 294 S. 
W. 21, 173 Ark. 788; Patterson vy; 
Miller, 241 S.W. 875, 154 Ark. 124; 
Jackson v. Cole, 226 S.W. 513, 1064, 
146 Ark. 565; Parsons v. Sharpe, 145. 
S.W. 537, 102 Ark. 611; Brown y. Boc- 
quin, 20 S.W. 813, 57 Ark. 97. 


Cal.—Alvarado v. Nordholt, 30 P. 
211, 95 Cal. 116; Frick v. Sinon, 17 P. 
439, 75 Cal. 337, 7 Am.S.R. 177; Mc- 
Leran v. Benton, 14 P. 879, 73 Cal. 
329, 2 Am.S.R. 814; Bath v. Valdez, 
11 P. 724, 70 Cal. 350 [overr Seaton v. 
Son, 32° Cal. 481]; Tully v. Tully, 9 
P. 841; Unger v. Mooney, 63 Cal. 586, 
49 Am.R. 100. 


Conn.—Lueas v. Ferris, 112 A. 165, 
95 Conn. 619; Clark v. Vaughan, 3 
Conn. 191. 


Dei.—Burton v. Morris, 3 Del. 269. 


Fla.—Robinson v. Herrman, 132 So, 
827.101 Fila; “865. 


Ga.—Bowman v. Owens, 65 S.E, 
156, 133 Ga. 49; Morgan v. Mitchell, 
30 S.E. 792,104 Ga. 596; Cain v. Fur- 
Hea ie Ga. 674; Horne v. Howell, 46 

aoe: 


Hawaii.—Kuanalewa v. Kipi, 7 Ha- 
waii 575. 


Ill.—Eddleman v. Hddieman, 102 N. 
E. 168, 258 Ill. 611; Chicago, etc., R. 
Co. v. Tice, 83 N.H. 818, 232 Ill. 232; 
Steele v. Steele, 77 N.E. 232, 220 II1. 
318; Dawson vy. Edwards, 59 N.E. 590, 
189 Ill. 60; Boyd v. Boyd, 51 N.E. 782, 
176 Ill. 40, 68 Am.S.R. 169; Burgett v. 
Taliaferro, 9 N.E. 334, 118 Ill. 503; 
Goewey v. Urig, 18 Ill. 238. 


Ind.—Grubbs v. Leyendecker, 53 N. 
E. 940, 153 Ind. 348; King v. Car- 
michael, 35 N.E. 509, 186 Ind. 20, 43 


Am.S.R. 303; Sims v. Dame, 15 N.E, 
217,° 113 Inds 127; -Nelson-.v: Davis, 
35 Ind. 474; Bakemeier v. Bakemeier, 


122 N.E. 681, 72 Ind.Apnp. 165; Geisen- 
dorff v. Cobbs, 94 N.E. 236, 47 Ind. 
App. 573. 

Iowa. 
W. 273, 
Browning, 


Gilmore v. Griffith, 174 N. 
187-Ilowa. 327: O'Dell: v. 
165 N.W. 395, 182 Iowa 
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ouster; but there is no ouster where the grantee 
under the deed does not take actual possession of 
the land,’* or has merely recorded the deed,** or 


223; Clarke v. Dirks, 160 N.W. 31, 
178 Iowa 335; Erickson v. Johnson, 
152 N.W. 575, 172 Iowa 12; Murray 
v. Quigley, 92 N.W. 869, 119 Iowa 6, 
97 Am.S.R. 276; Bader v. Dyer, 77 N. 
W. 469, 106 Iowa 715, 68 Am.S.R. 332; 
Leach v. Hall, 64 N.W. 790, 95 Iowa 
611; Kinney v. Slattery, 1 N.W. 626, 
BS Iowa 353; Burns v. Byrne, 45 Iowa 
85. 


' Kan.—Segelbohm y. Waldner, 165 
P. 649, 101 Kan. 156; Nelson vy. Oberg, 
127 P. 767, 88 Kan. 14; Sparks v. 
Bodensick, 82 P. 468, 72 Kan. 5; 
Scantlin v. Allison, 4 P. 618, 32 Kan. 
376. 


Ky.—May v. Chesapeake & O. Ry. 
Co., 212 S.W. 131, 184 Ky. 493; Bloom 
v. Sawyer, 89 S.W. 204, 121 Ky. 308, 
28 Ky.L. 349; Rose v. Ware, 74 S.W. 
188, 115 Ky. 420, 24 Ky.L. 2321, 76 S. 
W. 505, 25 Ky.L. 947; Adkins v. 
Whalin, 7 S.W. 912, 87 Ky. 153, 10 
Ky.L. 17, 12:.Am.S.R. 470; Greenhill 
v. Biggs, 2 S.W. 774, 85 Ky. 155, 8 Ky. 
ey, Sabet Am.S.R. 579), Larman “vy. 
Huey, 13 B.Mon. 436; Gill v. Fauntle- 
roy, 8 B.Mon. 177; O’Mara v. Lilly, 53 
Sow. 516, 21 Ky.L. 951. 


Me.—Soper v. Lawrence Bros. Co., 
56 A. 908, 98 Me. 268, 99 Am.S.R. 397 
[aff 201 U.S. 359, 26 S.Ct. 473, 50 L. 
Ed. 788]; Bird v. Bird, 40 Me. 398; 
Thomas v. Pickering, 13 Me, 337. 


Md.—Merryman v. Cumberland Pa- 
per Co., 56 A. 364, 98 Md. 223; Rutter 
v. Small, 11 A. 698, 68 Md. 133, 6 Am.S. 
a Lloyd v. Gordon, 2 Harr.&M. 


Mass.—Muskeget Island Club v. 
Prior, 117 N.E. 2, 228 Mass. 95; Joyce 
v. Dyer, 75 N.E. 81, 189 Mass. 64, 109 
Am.S.R. 603; Marcy v. Marcy, 6 Metc. 
360; Parker v. Proprietors Merrimack 
River Locks, etc., 3 Metce. 91, 37 Am.D. 
121; Kittredge v. Proprietors Merri- 
mack River Locks, etc., 17 Pick. 246, 
28 Am.D. 296; Bigelow v. Jones, 10 
Pick, 161. 


Mich.—Payment v. Murphy, 104 N. 
W. 1111, 141 Mich. 626; Brigham v. 
Reau, 102)N.W. 845, 139 Mich. 256; 
Fuller v. Swensberg, 64 N.W. 463, 106 
Mich. 305, 58 Am.S.R. 481; Highstone 
% Burdette, 27 N.W. 852, 61 Mich. 


Minn.—Sanford v. Safford, 109 N.W. 
819, 99 Minn. 380, 116 Am.S.R. 432; 
Hanson y. Ingwaldson, 80 N.W. 702, 
77 Minn. 533, 77 Am.S.R. 692; Ricker 
v. Butler, 48 N.W. 407, 45 Minn. 545. 


Miss.—Gardiner v. Hinton, 38 So. 
779, 86 Miss. 604, 109 Am.S.R. 726. 


Mo.—Campbell v. Laclede Gas 
Light Co., 84 Mo. 352 [aff 119 U.S. 445, 
7 S.Ct. 278, 30 L.Hd. 459]; Miller v. 
Bledsoe, 61 Mo. 96; Long v. Stapp, 49 
Mo. 506; Vasquez v. Ewing, 24 Mo. 
31, 66 Am.D. 694. 


Neb.—Carson v. Broady, 77 N.W. 
80, 56 Neb. 648, 71 Am.S.R. 691. 


Nev.—Su Lee v. Peck, 240 P. 435, 
49 Nev. 124; O’Banion v. Simpson, 191 
P. 1088, 44 Nev. 188; Abernathie v. 
Consolidated Virginia Min. Co., 16 
Nev. 260. 


N.H.—Thompson v. Gerrish, 57 N. 
is 85; Hatch vy. Partridge, 35 N.H. 


N.J.—Foulke v. Bond, 41 N.J.Law 
i Watson v. Jeffrey, 39 N.J.Eq. 


N.M.—Neher v. Armijo, 54 P. 236, 9 
N.M. 325, 66 P. 517, 11 N.M. 67. 


N.Y.—Hamerschlag v. Duryea, 65 


!Mott v. Carolina Land, ete., 
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N.E. 1117, 172 N.Y. 622; Sweetland 
v. Buell, 58 N.E. 668, 164 N.Y. 541, 
79 Am.S.R. 676; Baker v. Oakwood, 
DHUIN BY (O12 VEL ee Ne Yeo 16s) LOo ER Sas 
387; Dyckman v. Valiente, 42 N.Y. 
549: Wright v. Saddler, 20 N.Y. 320; 
Koch v. Ellwood, 123 N.Y.S. 502, 138 
App.Div. 584; Hamershlag v. Duryea, 
38 App.Div. 130, 56 N.Y.S. 615; Con- 
stantine v. Van Winkle, 6 Hill 177 
{aff 10 N.Y. 422, 1 Seld. 91]; Clapp v. 
Bromagham, 9 Cow. 530; Jackson v. 
Smith, 13 Johns. 406; Bogardus v. 
Trinity Church, 4 Paige 178 [aff 15 
Wend. 111]; Town v. Needham, 3 
Paige 545, 24 Am.D. 246. \ 


N.C.—Alexander v. Richmond Ce- 
dar Works, 98 S.E. 312, 177 ee at 
On 
S.E. 428, 146 N.C. 525; St. Peter's 
Church v. Bragaw, 56 S.H. 688, 144 N. 
C. 126, 10 L.R.A.N.S. 633; Bullin v. 
Hancock, 50 S.H. 621, 138 N.C. 198; 
Woodlief v. Woodlief, 48 S.E. 583, 136 
N.C. 133; Shannon vy. Lamb, 35 S.E. 
232, 126 N.C. 38; Roscoe v. John L. 
Roper Lumber Co., 32 S.H. 389, 124 N. 
Cc. 42; Ferguson vy. Wright, 18 S.E. 
691, 113 N.C. 537; Ward v. Farmer, 
92 N.C. 98; Baird: v. Baird, 21 N.C. 
524, 31 Am.D. 399. 


Ohio.—Payne v. Cooksey, 8 OhioS. 
&C.P. 407, 7 OhioN.P. 90; McCreary 
v. McCreary, 11 OhioN.P.N.S. 401, 408 
[quot Cyc]. See Ward v. Ward, 30 
OhioCir.Ct. 615 (holding that grantor 
is estopped from claiming under the 
disseized cotenant as against the 
grantee). 


Okl.—Coats v. Riley, 7 P.(2d) 644, 
154 Okl. 291; International Land Co. 
v. Smith, 229 P. 601,°103 Okl. 101. 


Or.—Crowley v. Grant, 127 P. 28, 63 
Or, 212. 


Pa.—Wilson v. Collishaw, 
276; Law v. Patterson, 1 Watts&S. 
184; Culler v. Motzer, 13 Serg.&R. 
356, 15 Am.D. 604; Singer v. Caldwell, 
7 Pa.Dist. 583. 


S.C.—Sudduth v. Sumeral, 39 S.E. 
534, 61 S.C. 276, 85 Am.S.R. 883; Odom 
v. Weathersbee, 1 S.E. 890, 26 S.C. 
244; Gray v. Bates, 34 S.C.L. 498; 
Elliott v. Morris, 5 S.C.Eq. 281. 


S.D.—Taylor v. Edgerton, 173 N.W. 
444, 42 S.D. 106. 


Tenn.—Burns v. Headerick, 2 S.W. 
259, 85 Tenn.-102; Weisinger v. Mur- 
phy, 2 Head 674. 


Tex.—Alexander v. Kennedy, 19 
Tex. 488, 70 Am.D. 858; McBurney v. 
Knox, _(Commn.App.) 273 S.W. 819 
Laff (Civ.App.) 259 S.W. 667]; Guerra 
v. Garcia, (Civ.App.) 258 S.W. 531; 
Liddell y. Gordon, (Civ.App.) 241 S. 
W. 750 [rev (Commn.App.) 254 S.W. 
1098]; Jung v. Petermann, (Civ.App.) 
194 S.W. 202; Walker v. Knox, (Civ. 
App.) 191. S.W. 730 [rev 241 S.W. 1000, 
111 Tex. 510]; Robles v. Robles, (Civ. 
App.) 154 S.W. 280; Hardy Oil Co. v. 
Burnham, 124 S.W. 221, 58 Tex.Civ. 
App. 285; Naylor v. Foster, 99 S.W. 
114, 44 Tex.Civ.App. 599; Garcia v. 
Illg, 37 S.W. 471, 14 Tex.Civ.App. 482; 
Puckett v. McDaniel, 28 S.W. 360, 8 
Tex.Civ.App. 630; Byers v. Carll, 27 
S.W. 190, 7 Tex.Civ.App. 423; Lewis 
Vv. ‘Terrell; .(26 (S.Wi 154, 7) Tex. Civ. 
App. 314; Jacks v. Dillon, 25 S.w. 
645, 6 Tex.Civ.App. 192. 


vt.—Waterman v. Moody, 
325, 92 Vt. 218; 
Vite 196: 
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Leach v. Beattie, 33 
Roberts v. Morgan, 30 Vt. 
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where, although in exclusive possession under a deed 
purporting to grant full ownership of the entire 
property, he has merely entered upon the: land®® 


319. 


Vav—Cochran v. Hiden, 107 S.E. 708, 
130 Va. 123; Virginia Coal & Iron Co. 
v. Hylton, 79 S.E. 337, 115 Va. 418, 
Ann.Cas.1915A 741; Johnston v. Vir- 
ginia Coal, etc., Co., 31 S.E. 85, 96 Va. 
158. 


W.Va.—Hutchens v. Denton, 98 S.E. 
808, 83 W.Va. 580; Pickens v. Stout, 
68 S.E. 354, 67 W.Va. 422; Bennett v. 
Pierce, 40 S.H. 395, 50 W.Va. 604; 
Talbott v. Woodford, 37 S.E. 580, 48 
W:Va. 449; Parker v. Brast, 32 S.E. 
269, 45 W.Va. 399. 


Wis.—McCann v. Welch, 81 N.W. 
996, 106 Wis. 142. s 


Eng.—Doe vy. Taylor, 5 B.&Ad. 575, 
27 E.C.L. 245, 110 Reprint 903; Town- 
eone Case, 4 Leon. 52, 74 Reprint 


[a] Grantee in possession under 
conveyance from. grantor who never 
acknowledged or knew of claim of co- 
tenancy holds title adversely to 
claims of cotenants, Roberts v. 
Decker, 97 N.W. 519, 120 Wis. 102. 


[b] Even though grantee has 
knowledge of cotenancy, if he takes 
a conveyance to the entire common 
property he is not prima facie as- 
sumed as regarding himself as a co- 
tenant where the circumstances are 
such as to bring home to the coten- 
ants of the grantor the adverse char- 
acter of the grantee’s holding, if said 
cotenants paid proper attention to 
their rights. Kalamakee v. Wharton, 
16 Hawaii 228. ; 


[ec] Sole and exclusive occupation 
of part of granted land by the grantee 
under a deed of warranty given by 
one tenant in common in possession, 
the residue remaining vacant, is an 
act of disseizin and puts the grantee 
into possession of the whole. Thom- 
as v. Pickering, 13 Me. 337. 


[d] Contents of deed as circum- 
stance indicating adverse claim.— 
The contents of the deed is not the 
only matter to be taken into account 
in determining the character of the 
occupancy; whether or not it is ad- 
verse depends upon the circumstances 
of the case affected by the relation- 
ship of cotenancy. Sparks v. Boden- 
sick, 82 P. 463, 72 Kan. 5. 


83. Phillips v. Tudor, 10 Gray 
(Mass.) 78, 69 Am.D. 306; Porter v. 
Hill, 9 Mass. 34, 6 Am.D. 22; Hannon 
v. Hannah, 9 Gratt. (50° Va.) 146. 


84. See infra § 49. 


85. Ala.—Inglis v. 
125, 117 Ala. 387. 


N.C.—Roscoe v. John 
pana Co., 32 S.E. 389, 


Ohio.—Kuster v. Yeoman, 
Cir.Ct. 476. ries 


Tex.—Garcia v. Illg, 37 S.W. 
14 Tex.Civ.App. 482." Fone 


W.Va.—Russell v. Tennant, 60 S.B. 
609, 63 W.Va. 623, 129 Am.S.R. 1024; 
McNeeley v. South Penn Oil Co., 44 
Sa a 52 Ore the 62 LRA. 

; Parker v. Brast, 32 .S.B. 
W.Va. 399. eae 


Wis.—Saladin v. Kraayvanger, 0 
WW. 1118 96 Wiig? se en 


[a] Evidence of intention.—Ac- 
ceptance of a deed asserting title to 
the whole property furnishes evidence 
of the intention to make entry ad- 
versely. Larman vy. Huey, 13 B.Mon. 
(Ky.) 436. 


Webb, 23 So. 


L. Roper 
124) N.C: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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without notifying the tenants out of possession of 
the adverse nature of his claim or doing anything 
to charge them with notice,’* or has recognized the 
title of the tenant out of possession who has not 
L A quitclaim deed of 
the entire tract is not a disseizin,’® nor a deed 
conveying only the tenant’s undivided share®® or 
only a right to exclusive possession of the land for 
a limited period and purpose, terminating when the 


joined in the conveyance.*? 


purpose has been accomplished.?° 


[§ 38] f. Purchase and Claim under Outstanding 
Title. Where a tenant in common purchases an out- 
standing title and claims sole ownership thereunder 
There is however no ouster 
merely because a cotenant acquires title to the en- 
tire property under a deed from a stranger with- 


there is an. ouster.?1 


86. Cal.—Packard v. 
Cal. 545. 


Iowa.—Sorenson vy. Davis, 49 N.W. 
1004, 838 Iowa 405. 


Me.—Thornton vy, York Bank, 45 
Me. 158. 

Miss.—Hignite v. Hignite, 4 So. 845, 
65 Miss. 447, 7 Am.S.R. 673. 


N.Y.—Hamershlag v. Duryea, 56 N. 
Y.S. 615, 38 App.Div. 130. 


N.C.—Roscoe v. John 
Lumber Co., 32 S.E. 389, 124 N.C. 42. 


Tex.—Kirby v. Hayden, 99 S.W. 746, 
44 Tex.Civ.App. 207. 


Va.—Buchanan v. King, 22 
(63 Va.) 414. 


W.Va.—Jarrett v. Osborne, 101 S.E. 
162, 84 W.Va. 559; Pickens v. Stout, 
68 S.E. 354, 67 W.Va. 422; Davis v. 
Settle, 26 S.E. 557, 43 W.Va. 17.. 


[a] Mere assertion of entire title 
by a purchaser from one tenant in 
common without adverse possession 
and without knowledge of such claim 
on the part of the other cotenants 
does not amount to an ouster of the 
latter. New York, ete., Land Co. v. 
Ae a 28 S.W. 206, 8 Tex.Civ.App. 
601. 


Johnson, 51 


Gratt. 


87. Price v. Hall; 39 N.E. 941, 140 
Ind. 314, 49 Am.S.R. 196; Van Ormer 
v. Harley, 71 N.W. 241, 102 Iowa 150; 
Crawford v. Wiedemann, 186 S.W. 509, 
170 Ky. 613; Woodlief v. Woodlief, 
48 S.E. 583, 136 N.C. 133. 


[a] Taking with knowledge of co- 
tenancy.—Where a grantee takes title 
with knowledge, and in recognition 
of the existing cotenancy, even on 
condition that the part of the land 
that he has taken shall be subse- 
quently partitioned to him, such tak- 
ing will merely have the same effect 
as if said possession had been so tak- 
en by the vendor himself. Chiles v. 
Jones, 7 Dana (Ky.) 528. 


[b] Grantee of one of two coten- 
ants of land cannot maintain eject- 
ment against the other cotenant, the 
cotenants having recognized each oth- 
er’s possession. Tansman v. Faris, 59 
Cal. 663. 


[c] Reconveyance to grantor.—A 
reconveyance by one of a number of 
tenants in common by a deed purport- 
ing to convey the entire tract to one 
who had theretofore conveyed said 
tract to said tenants in common is 
not a disseizin. Stevens v. Wait, 112 
Tll. 544. 

88. Moore v. Antell, 6 N.W. 14, 53 
Towa 612; Hume v. Long, 5 N.W. 193, 
53 Iowa 299. 


89. Ill—Allen v. Allen, 127 N.E. 
85, 292 Ill. 453, 27 A.L.R. 1. 


Ind.—Elliott v. Frakes, 90 Ind. 389. 


ib Roper’ 


120 N.E. 567, 284 Ill. 628; 


TENANCY IN COMMON 


tenants.°? 


[§ 39] g. Entry under Devise or Gift. 
cotenant enters under claim of right to the entire 
property under a devise®* or parol gift from the 
common aneestor,®® there is an ouster. 


[§ 40] h. Acquisition of Tax Title. 
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out first being evicted,®? or because he takes a quit- 
claim of the entire premises from some of the ¢o- 


Where a 


The acquisi- 


tion of a tax title by a tenant in common is not in 


Iowa.—Curtis v. Barber, 108 N.W. 
755, 181 Iowa 400, 117 Am.S.R. 425. 


Mo.—Chapman y. Kullman, 89 S.W. 
924, 191 Mo. 237. 


N.Y.—Edwards v. Bishop, 4 N.Y. 61. 


N.C.—Shannon v. Lamb, 35 S.E, 232, 
126 N.C. 38. 

Tex.—Noble v. Hill, 27 S.W. 756, 8 
Tex.Civ.App. 171. 


Vt.—House v. Fuller, 13 Vt. 165, 
37 Am.D, 588. 


_ [a] Purchaser of interest of heir 
in a tract of land of the deceased an- 
cestor becomes a tenant in common 
with the other heirs, and after his 
purchase his possession is not adverse 
to them, unless notice is clearly 
brought to them that he claims the 
entire tract as exclusive owner, and 
unless his previous actual possession 
and cultivation of a small part of the 
tract was such as to support the stat- 
ute of limitations as to the entire 
tract. Hess v. Webb, (Civ.App.) 113 
SW. 618, aff 123 S.w. 111, 103 Tex. 
46]. 


90. Gulf Red Cedar Lumber Co. v. 
Crenshaw, 42 So. 564, 148 Ala. 343. 


91. Ind.—English v. Powell, 21 N. 
B458) 019 Ind. 93: ; 


Iowa.—Blankenhorn y. Lenox, 98 
N.W. 556, 123 Iowa 67. 


ay ore eon v. York Bank, 45 Me. 


Mo.—Saucier v. Kremer, 249 S.W. 
640, 297 Mo. 461; Peck v. Lockridge, 
11 S/W. 246, 97 Mo. 549. 


N.Y.—Clark v. Crego, 47 Barb. 599 
[aff 51 N.Y. 646]. 


Tex.—Church v. Waggoner, 14 S.W. 
581, 78 Tex. 200;° Mayes v. Manning, 
11 S.W. 136, 73 Tex. 43; Cryer v. An- 
drews, 11 Tex. 170; Puckett v. Mc- 
Daniel, 28 S.W. 360, 8 Tex.Civ.App. 
630. 

Wis.—McCann vy. Welch, 81 
996, 106 Wis, 142. 


92. Winterburn v. Chambers, 27 P. 
658. 91 Cal. 170; Peabody v. Burri, 
99 N.E. 690, 255 Ill. 592; Carpenter 
v. Fletcher, 88 N.E. 162, 239 Ill. 400; 
Towery v. Henderson, 60 Tex. 291; 
Wiggins v. Holmes, (Tex.Civ.App.) 39 
S.W.(2d) 162; Holley v. Hawley, 39 
Vt. 525, 94 Am.D. 350. 

93. Craig v. Cox, 99 N.H. 647, 255 
Ill. 564. 

94. McKinney v. Beattie, 248 S.W. 


280.157 Ark. 356; Hughes v. Hall, 
Theisen v. 


Qualley, 175 N.W. 556, 42 S.D. 367. 
95. Craig v. Craig, 11 A. 60, 8 Pa. 
Cas. 357. 
96. Biggins v. Dufficy, 104 N.E. 
180, 262 Ill. 26; Murphy v. Murphy, 


N.W. 


itself an ouster.?® 


[§ 41] i. Mortgage by Cotenant. In the absence 
of evidence showing possession thereunder to be ad- 
verse to cotenants,®’ there is no ouster where a ten- 
ant in common mortgages the common property.®* 


66 So. 382, 136 La. 17; Williams v. 
Harrell, 60 So. 699, 1382 La. 1; Maul 
v. Rider, 51 Pa. 377; McCready ‘\v. 
Fredericksen, 126 P. 316, 41 Utah 388. 


Payment of taxes as ouster see su- 
pra § 35. 


97. See cases infra this note. 


[a] That giving of mortgage 
should have efficacy toward consti- 
tuting an ouster of a cotenant and the 
commencement of adverse possession 
on the part of the grantee, it must 
have been accompanied and followed 
by claims of which plaintiff had 
knowledge, and by acts of possession 
not only inconsistent with, but in 
exclusion of, the continuing right of 
plaintiff as tenant in common. Leach 
v. Beattie, 33 Vt. 195. 


[b] _Mortgagee who foreclosed and 
entered, claiming land as his own 
without recognition of the rights of 
any one else, was held to have ousted 
his cotenants. Dew v. Garner, 92 So. 
647, 207 Ala. 353, 27 A.L.R. 5. 


[c] Possession of one tenant in 
common (1) asserting an exclusive 
right to the land under a deed con- 
veying the same to him by specific 
description, is adverse to his coten- 
ants having notice of the deed by reg- 
istration. Morgan v. White, 110 S. 
W. 491, 50 Tex.Civ.App. 318. (2) And 
possession of a specific part of a tract 
of land under a deed to such specific 
portion is notice to the occupant’s . 
cotenants of the larger tract that he 
is holding such specific portion ad- 
versely to them. Toole v. Renfro, 114 
S.W. 450, 57 Tex.Civ.App. 482. 


{d] Purchaser at tax sale.—Where 
a tenant in possession purchases the 
land at a tax sale and takes a deed in 
his own name, claiming at the time 
of the sale and thereafter that he is 
the owner, and holds possession at all 
times under such claim and deed, he 
will be deemed to have ousted his co- 
tenant. Butler v. Butler, 114 N.E. 760, 
63 Ind.App. 538. 


98. Wilson v. 
276. 


[a] Mortgage by tenant in com- 
mon.—(1) A mortgage executed by a 
tenant in common is not equivalent 
to a disseizin of the others, unless the 
grantee enters claiming the entire ti- 
tle (leach v. Hall, 64 N.W. 790, 95 
Iowa 611), (2) and a tenant in com- 
mon having mortgaged his interest, 
and being permitted by the grantee 
to remain in possession, has a right 
to occupy in common with his coten- 
ants or in severalty, and his occupa- 
tion in severalty will not amount to a 


Collishaw, 13 Pa. 


disseizin of the grantee (Colton y. 
Smith, 11 Pick. (Mass.) 311, 22 Am. 
D. 375; Scottish-American Morte. 


Co. v. Bunckley, 41 So. 502, 88 Miss. 
641, 117 Am.S.R. 763), (3) and, al- 
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[§ 42] j. Plcadings As Evidence of Ouster.°° 
Pleadings may evidence an ouster or adverse hold- 
ing. Thus a pleaded denial of plaintiff’s interest, 
coupled with an allegation of title and possession in 
defendant cotenant, is sufficient proof of ouster,’ 
and, under statutes prescribing that general issue 
pleas or other pleas to the merits shall be taken as 
admission of defendant being in possession of the 
premises sued for, for the purposes of the action, 
it is held that the pleas of not guilty and statute 
of limitations are equivalent to an ouster,? and re- 
fusal to recognize any title in plaintiff and a denial 
of such title by defendant in his answer may be 
sufficient ouster to maintain suit even under a stat- 
ute requiring a proof of actual ouster.* If the ous- 
ter is admitted by a plea of the general issue, no 
evidence of possession as tenant in common with 
demandant in writ of entry is admissible.* On the 
other hand under a statute providing that a plea of 
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[§§ 42-43 


the general issue in a writ of entry does not admit 
himself to be in seizin and possession of the land 
demanded, proof of demandant’s title as tenant in 
common will not entitle him to a judgment where 
defendant has pleaded nul disseizin.® An ouster, 
merely evidenced by ‘the pleadings, relates to the 
time of the filing of the pleadings and not to the 
time alleged in such pleadings to be the time when 
adverse possession began,® and if there be no proof 
of ouster exccpt as appears in the pleadings, plain- 
tiff can recover damages only from the date of the 
institution of the suit.’ 


[§ 43] 4..Adverse Possession’—a. Right of Co- 
tenant To Acquire Title by Adverse Possession. A 
tenant in common may acquire title to the entire 
property by adverse possession,® based on an ouster 
of his cotenants, and an assertion of title to the 
entire property in himself.1° Statutes of limita- 


though a tenant in common mortgag- 
ed the whole estate, there was no con- 
structive ouster where he remained 
in actual possession and the jury 
found, on the evidence, that there was 
no intention on his part to oust his 
cotenants (Moore v. Collishaw, 10 Pa. 
224). (4) Even where a tenant in 
common mortgages the whole proper- 
ty and the mortgagees enter under 
a foreclosure, this may not amount to 
an ouster of and an adverse posses- 
sion against the cotenant. Leach v. 
Beattie, 33 Vt. 195 : 
99. Cross references: 
Assertion of title by judicial proceed- 
ings as constituting ouster see su- 
pra § 36 
Particular acts and declarations con- 
pontine ouster see supra §§ 33-— 
518 
Pleadings as notice see infra § 50. 
Presumption of ouster from long con- 
fon adverse possession see infra 


Unauthorized conveyances constitut- 
ing ouster see supra § 37 


1. Ark.—Brewer v. Keeler, 42 Ark, 


Me.—Billings v. Gibbs, 55 Me. 238, 
92 Am.D. 587. 


Mich.—Fenton v. Miller, 65 N.W. 
966, 108 Mich. 246; Fenton v. Miller, 
53 N.W. 957, 94 Mich. 204. 


ONC ous eae v. Thurston, 16 N.H. 


N.Y.—Peterson v. De Baun, 55 N. 
Y.S. 249, 36 App.Div. 259. 


[a] Answer denying knowledge or 
information sufficient to form belief 
as to plaintiff's interest and an alle- 
gation of title and possession in de- 
fendant cotenant amounts to proof of 
ouster, within the provision of a stat- 
ute reguiring such proof. Peterson 
v. De Baun, 55 N.Y.S. 249, 86 App. 
Div. 259. 


[b] Proof of finding of adverse 
holding for less period than that al- 
leged is sufficient proof of ouster. 
Shee Vv.) Paddock, 47° P. 712,30. Or; 


2. Noble v. McFarland, 51 Ill. 226; 
Lyford v. Thurston, 16 N.H. 399; St. 
Louis, etc., R. Co. v. Prather, 12 S.W. 
969, 75 Tex, 53. 


3. Minton v. Steele, 28 S.W. 746, 
125 Mo. 181; Jordan v. Surghnor, 17 
S.W. 1009, 107 Mo. 520. 


[a] If defendant merely denies 
plaintiff’s title he admits ouster; if 


he does not deny plaintiff’s title it 
should be admitted, and ouster should 
be denied. Withrow v. Biggerstaff. 
SZ TUINGC a San 


Necessity of proof in ejectment see 
infra § 172. 


4. Billings v. Gibbs, 55 Me. 238, 92 
Am.D. 587. 


5. Cutts v. King, 5 Me. 482. 


6. Fenton v. Miller, 65 N.W. 966, 
108 Mich. 246. 


[a] Implied admission does not 
carry admission of the date of ouster 
alleged in the petition. La Riviere 
vy. La Riviere, 77 Mo. 512. 


ZW. Miller. vise Myers: 46 Cale 5355 
ae McDonald, 22 Ga. 131, 68 Am. 
iD 5 


8. Adverse possession of particu- 
lar share see supra § 17. 


9. U.S.—Hodgson v. Federal Oil & 
Development Co.. 285 F. 546 [aff 5 
F.(2d) 442 (aff 47 S.Ct. 502, 274 U.S. 
15, 71 L.Ed. 901)1; Willison v. Wat- 
kins, 3. Pet. 48, 7 L.Ed. 596; Ricard 
v. Williams, 7 Wheat. 59, 5 L.Ed. 398; 
Prescott v. Nevers, 19 F.Cas.No. 11,- 
390, 4 Mason 326; Den v. Moore, 20 
F.Cas.No. 11,905, 3 Wall.Jr.C.C. 292. 


Ala.—Abercrombie v. Baldwin, 
Ala. 363. 


Ark.—Ashley v. Rector, 20 Ark. 359. 


Cal.—Feliz v. Feliz, 38 P. 521, 105 
Cal. 1; Tully v. Tully, 9 P. 841; Smith 
Ve Barrick, S2oP..56), 415 Cal -Anpa 28. 


Conn.—Lucas vy. Ferris, 112 A. 165, 
95 Conn. 619; Catlin v. Decker, 38 
Conn. 262. 


D.C.—Morris vy. Wheat, 11 App.D. 
GH i20e. 


Fla.—Futch v. Parslow, 60 So. 343, 
64 Fla. 279; Coogler v. Rogers, 7 So. 
391,-25 Bla. Sos: 


Ill.— Kotz v. Belz, 53 N.E. 367, 178 
Ill. 424; Mason v. Finch, 2 Ill. 495. 


Ind.—English v. Powell, 21 N.E. 
458, 119 Ind. 93. 


Ky.—Howard v. Carmichael, 35 S. 
W.(2d) 852, 237 Ky. 462; Larman v. 
Huey, 13 B.Mon. 4386; Gillaspie y. Os- 
burn, 3 A.K.Marsh. 77, 13 Am.D. 136. 


La.—Hthredge v. Watts, 69 So. 95, 
137 La. 686. 


Me.—Thomas vy. Pickering, 13 Me. 
387; Bracket v. Norcross, 1 Me. 89, 


Mass.—Lefavour v. Homan, 3 Allen 
354; Shumway v. Holbrook, 1 Pick. 
114, 11 Am.D: 158. 


15 


Lindell, 38 Mo. 
Hoffstetter v. 


Mo.—Warfield v. 
561, 90 Am.D. 443; 
Blattner, 8 Mo. 276. 


N.M.—Smith v. Borradaile, 227 P. 
602, 30 N.M. 62. 

N.Y.—Millard v. MeMullin, 68 N.Y. 
345; Florence v. Hopkins, 46 N.Y. 182; 


‘Abrams v. Rhoner, 44 Hun 507; Grim 


v. Dyar, 10 N.Y.Super. 354; Kennedy 
v. Smith, 191 N.Y.S. 214, 117 Misc. 
237; Clapp v. Bromagham, 9 Cow. 530; 
Jackson y. Tibbits, 9 Cow. 241; Jack- 
son vy. Whitbeck, 6 Cow. 632, 16 Am.D. 


454: Jackson v. Brink, 5 Cow. 483: 
Smith v. Burtis, 9 Johns. 174. 
Or.—Northrop v. Marquam, 18 P. 


449,16 70Or. a(S. 


ae ee v. Bentley, 3 Grant 


Tenn.—Gross vy. Washington, (Ch.) 
38 S.W. 442. : 


Tex.—Mayes v. Manning, 11 S.W. 
136, 73 Tex. 43; Bowles v. Watson, 
(Civ.App.) 245 S.W. 120; Gist v. East, 
41 S.W. 396, 16 Tex.Civ.App. 274. 


Utah.—Mathews v. Baker, 155 P. 
427, 47 Utah 532. 


W.Va.—Justice v. Lawson, 33 S.E. 
102, 46 W.Va. 163. 


Eng.—Doe vy. Prosser, Cowp. 217, 98 
Reprint 1052. 


[a] Status of cotenants distin- 
guished from status of joint tenants, 
tenants by entirety, and coparceners 
with respect to right to acquire title 
by adverse possession. Robinson v. 
Bledsoe, 139 P. 245, 23 Cal.App. 687. 


[c] Common source of title-—The 
fact that plaintiffs and defendant 
claimed through a common source of 
title does not estop defendant from 
also pleading and proving title by ad- 
verse possession to the whole of the 
property. Saucier y. Kremer, 249 §S, 
W. 640, 297 Mo. 461. 


Heirs against each other see Ad- 
verse Possession §§ 310, 311. 


10. U.S.—Ricard v. Williams, 7 
Wheat. 59, 5 L.Ed. 398. 


Conn.—Goodwin v. Bragaw, 86 A. 
668, 87 Conn. 31. 


BA eet gt v. Wheat, 11 App.D.C. 


Ind.—Grubbs v. Leyendecker, 53 N. 
E. 940, 153 Ind. 348; Dumont v. Du- 
fore, 27 Ind. 263. 


Iowa.—Clarke vy. 
31, 178 Iowa 335. 


Ky.—Elkhorn Land & Improvement 


Dirks, 160 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


we 
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tions governing actions to recover the land, as ap- 
plied to ousted cotenants, begin to run from the 
time of such ouster,!! and, if action is not brought 
within the statutory period, operate both to bar 
recovery of the land!? and to vest title in the dis- 
: Title by adverse possession may be ac- 
quired against some tenants in common and not 
against others,'* as, for example, where some do 
not become parties to a partition suit by others un- 


seizor.}3 
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til after the statute has run,!* or where the disseizor 


claims title against some and acknowledges the own- 
ership of others;'® on the other hand, however, it 
has been held that a tenant in common in possession 
cannot oceupy the opposing positions of recogniz- 
ing and purchasing the interests of some of his co- 
tenants and at the same time claiming that he has 


ousted other cotenants.!7 


Co. v. Wallace, 24 S.W.(2d) 560, 232 
Fer C4 


Me.—Richardson vy. Richardson, 72 
Me. 403. 
Miss.—Iler vy. Routh, 4 Miss. 276. 


aa tr k v. Blattner, 8 Mo. 
6. 


N.Y.—Tarplee v. Sonn, 96 N.Y.S. 
4 ae App.Div. 241, 17 N.Y.Ann.Cas. 
66. 


Va.—Virginia Coal & Iron Co. v. 
Richmond, 104 S.E. 805, 128 Va. 258. 


Wis.—Hahn v. Keith, 174 N.W. 551, 
170 Wis. 524. 


11. See infra § 51. 


12. Chicago, etce., R. Co. v. Tice, 83 
N.E. 818, 232 Ill. 232; Campau-v. Du- 
bois, 39 Mich. 274. 


18. Larman vy. Huey, 13 B.Mon. 
(Ky.) 436; Ethredge v. Watts, 69 So. 
95, 137 La. 686; Woodlief v. Woodlief, 
48 S.E. 583, 186 N.C. 133. 


14. See cases infra notes 15, 16. 
15. Tompkins v. Hooker, (Tex. 
Civ.App.) 226 S.W. 1114 [original 


judgment aff on second rehearing and 
judgment on first reh rev on another 
point 229 S.W. 351]. 


16. Pebia vy. Hamakua Mill Co., 30 
Hawaii 100. 


17. Schoonover v. Tyner, 84 P. 124, 
72 Kan. 475. 


18s. U.S.—Clymer v. Dawkins, 3 
How. 674. 11 L.Ed. 778; Kline v. 
Wright, 42 F.(2d) 927. 

Ala.—Bracken y. Roberson, 124 So. 
237,220 Ala. 152;.Short v. De Bar- 
deleben Coal Co., 94 So. 285, 208 Ala. 
356; Turner v. Turner, 81 So. 17, 202 
Ala. 515; Brady v. Huff, 75 Ala. 80; 
Abercrombie v. Baldwin, 15 Ala. 363 


Ark.—Morris v. Ferrell, 143 S.W. 
583, 102 Ark. 679. 

Cal.—Feliz v. Feliz, 38 P. 521, 105 
Cal. 1; Winterburn vy. Chambers, 27 
P. 658, 91 Cal. 170; Wood vy. Henley, 
263 P. 870, 88 Cal.App. 441; White v. 
McManus, 230 P. 472, 69 Cal.App. 50. 


Conn.—Lucas v. Ferris, 112 A. 165, 
95 Conn. 619. 

Fla.—Gracy v. Fielding, 70 So. 625. 
T1 Flas. 


Ga.—-Mitchell v. Gunter, 152 S.E. 
466, 170 Ga. 135. 
Hawaii.—Kaahanui y. Kaohi, 24 


Hawaii 361. 


I1l.—Simpson v. Manson, 178 N.E. 
250, 345 Ill. 543; Roberts v. Cox, 102 
N.E. 204, 259 Ill. 232; Kotz v. Belz, 
53 N.E. 367, 178 Ill. 434. 
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Ind.—Grubbs v. Leyendecker, 53 N. 
E. 940, 153 Ind. 348; Bakemeier v. 
Bakemeier, 122 N.E. 681, 72 Ind.App. 
165; McCrum v. McCrum, 76 N.E. 415, 
36 Ind.App. 636. 


Iowa.—Gibson v. Gibson, 217 N.W. 
$52, 205 Iowa 1285; Casey v. Casey, 
77 N.W. 844, 107 Iowa 192. 70 Am.S.R. 
190: Knowles v. Brown, 28 N.W. 409, 
69 Iowa 11; Laraway v. Larue, 19 N. 
W. 242, 68 Iowa 407; Burns v. Byrne, 
45 Iowa 285. 


Kan.—Rand v. Huff, 51 P. 577, 6 
fae tes 922 [Laff 53 P. 483, 59 Kan. 
(fata 


Ky.—Booten v. T. P. Robertson & 
Sons, 250 S.W. 1000, 199 Ky. 302; Mil- 
ler v. Edwards, 220 S.W. 1056, 187 
Ky. 827; Collins v. Blair, 198 S.W. 
541, 178 Ky. 120: Harrington v. Wil- 
liams, 191. S.W. 2738, 1738 Ky. 575. 

Me.—Smith y. Libby, 119 A. 195, 122 


Me. 156; Doherty v. Russell, 101 A. 
305, 116 Me. 269. 


Md.—Ross v. Phillips, 129 A. 21, 148 
Md. 165; Sowers v. Keedy, 109 A. 143, 
135 Md. 448. 


Mass.—Bennett v. Clemence, 6 Al- 


len 10; Lefavour v. Homan, 3 Allen 
354; Cummings v. Wyman, 10 Mass. 
ae Leonard y. Leonard, 10 Mass. 


Mich.—Williams v. Rogers, 68 N. 
W. 240, 110 Mich. 418. 


Miss.—Farnsworth v. O’Neal, 130 
So. 101, 158 Miss. 218; Watson v. Vin- 
son, 67 So. 61, 108 Miss. 600; Iler v. 
Routh, 4 Miss. 276. 


Mo.—Whitaker v. Whitaker, 58 S. 
W. 5, 157 Mo. 342; Hutson vy. Hutson, 
40 S.W. 886, 189 Mo. 229; Childs v. 
Kansas City, ete., R. Co., 17 S.W. 954; 
Lepeyre v. Paul, 47 Mo. 586; War- 
field v. Lindell, 38 Mo. 561, 90 Am.D. 
443, 


Mont.—Fitschen Bros. Commercial 
Co. v. Noyes’ Estate, 246 P. 773, 76 
Mont. 175. 


Neb.—Craven v. Craven, 94 N.W. 
604, 68 Neb. 459; Beall v. McMenemy, 
88 N.W. 134, 63 Neb. 70, 938 Am.S.R. 
427. 


N.Y.—Knowlton Bros. v. New York 
Air Brake Co., 154 N.Y.S. 689, 170 
App.Div. 932 [reh den 155 N.Y.S. 862, 
169 App.Div. 344]; Knowlton Bros. v. 
New York Air Brake Co., 154 N.Y.S. 
675, 169 App.Div. 324; ‘Tarplee v. 
Sonn, 96 N.Y.S. 6, 109 App.Div. 241, 17 
N.Y.Ann.Cas. 866; Zapf v. Carter, 75 
N.Y.S. 197, 70 App.Div. 395 [aff 68 N. 
BH. 1126, 176 N.Y. 576]; Humbert v. 
Trinity Church, 24 Wend. 587; Jack- 
son v. Tibbits, 9 Cow. 241. 
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[§ 44] b. What Constitutes Adverse Possession— 
(1) In General. 
tenant in common by adverse possession there must 
be an ouster of his cotenants, followed by posses- 
sion by him for the statutory period;!§ his posses- 
sion must be actual,'® exclusive,?° hostile,?! open 
and notorious,?? and continued without interrup- 
tion?® during the time necessary to ereate a bar un- 
der the statute of limitations. 


[§ 45] (2) Character of Possession—(a) Actual. 
The general rule as to adverse possession that it 
must be based on actual possession of the claimant?+ 
applies to claims by tenants in common,?® and a 
cotenant out of actual possession cannot rely against 
another cotenant out of possession upon the pos- 


To support a claim of title in a 


N.C. 107; Rhea v. Craig, 54 S.E. 
3, 141 N.C. 602; Hargrove v. Powell, 
INOS BG 


N.D.—Stoll v. Gottbreht, 176 N.W. 
932, 45 N.D. 158. 


Ohio.—Ampey y. Hirsch, 20 OhioN. 
P.N-S.04G 


Okl.—Connor y. Thornburgh, 282 P. 
122, 140 Okl. 16; International Land 
Co. v. Smith, 229 P. 601, 103 Okl. 101; 
Longfellow y. Byrne, 174 P. 745, 68 
OkKl. 314. t 


Pa.—-Hover vy. Hills, 117 A. 346, 273 
Pa. 580; Reap v. Dougher, 103 A. 1014, 
261 Pa. 23; Law v. Patterson, 1 Watts 
& S. 184; Lodge v. Patterson, 3 Watts 
74, 27 Am.D. 335. 


S.C.—MclIntosh y. Kolb, 99 S.E. 356, 
112: S:C--1- 


aE rae v. Wood, 1 Sneed 


Tex.—Baily v. Trammell, 27 Tex. 
317; Gibbs v. Barkley, (Commn.App.) 
242 S.W. 462 [rev (Civ.App.) 283 S. 
W. 134]; Coleman v. Buttram, (Civ. 
App.) 40 S.W.(2da) 977; Wiggins v. 
Holmes, (Civ.App.) 39 S.W.(2d) 162; 
McBurney v. Knox, (Civ.App.) 259 S. 
W. 667 [aff (Commn.App.) 273 S.W. 
819]; Fleming v. Canterbury, (Civ. 
App.) 255 S.W. 678; Parsons v. Hub- 
bard, (Civ.App.) 226 S.W. 441; Schriv- 
er v. Taylor, (Civ.App.) 143 S.W. 231; 
Frey v. Myers, (Civ.App.) 113 S.W. 
592 [aff 119 S.W. 1142, 102 Tex. 527]. 


see haart Penten v.>° Thayer, 15) ovVit. 


Va.—Nickels v. Miller, 101 S.E. 68, 
126 Va. 59. 


Wash.—Church v, State, 117 P. 711, 
65 Wash. 50; Cox v. Tompkinson, 80 
P. 1005, 39 Wash. 70. 


W.Va.—Sommers v. Cennett, 69 S. 
E. 690, 68 W.Va. 157; Cooey v. Port- 
er, 22 W.Va. 120. 


Wis.—McCann vy. Welch, 81 
996, 106 Wis. 142. 


Eng.—Doe v. Prosser, Cowp. 217, 98 ° 
Reprint 1052. 


N.S.—McDonald v. Rudderham, 54 
N.S. 258; Miller v. Eastern Trust Co., 
44 N.S. 268. 


19. 
20. 
21. 
22. 


i ess v. Hatton, 67 S.B. 258, 
8 


N.W. 


See infra § 45. 
See infra § 46. 
See infra § 47. 
See infra § 48. 
23. See infra § 51. 
24. See Adverse Possession § 2. 
25. . See cases infra this section, 
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session of a third cotenant.?® Where the facts show 
merely a claim of title without actual possession, 
there is no adverse possession.?? 


[§ 46] (b) Exclusive. As in adverse possession 
generally,?® the possession of the tenant in common 
claiming title to the entire property by adverse pos- 
session must be exclusive, at least of his cotenants ;?° 
and possession is not exclusive where it is shown that 
the cotenants are all in actual possession of the prem- 
ises,?° even though the one who claims title to the 
entire property also controls it,?1 or that one has 
entered into possession under a deed granting an 
undivided interest, claiming title thereunder.*? It 
has been held that actual possession of half of a 
tract of land held in common, the other half being 
in possession of a cotenant whose title is admitted, 
lays the foundation for title by adverse possession 
to that half as against a third cotenant.?* The mere 
fact however that a dispossessed cotenant resided 

on the land as a member of the family of his dis- 
seizing cotenant does not affect the adverse hold- 


ing.?4 


[§ 47] (c) Hostile. Where a tenant in common 
claims title to the entire property by adverse pos- 
session as against his cotenants, there must be both 
ouster®® and the maintenance of hostile possession 
for the entire statutory period thereafter,?*® by the 
asserting and exercising of such acts of ownership 


and right of disposition as to show clearly and con- 


26. Sheehan v. All Persons, etc., 
252 P. 337, 80 Cal.App. 393. 


27. Russell v. Mark, 3 Metc. (Ky.) 
87; Jefcoat v. Knotts, 47 S.C.L. 50. 


28. See Adverse Possession § 199. 
29. Whitman v. Aldrich, (Tex.Civ. 
App.) 157 S.W. 464. 39. 


[a] Exclusive possession estab- 52 Am.D. 212, 
lished.— Miller v. Vizard Inv. Co., 70 
So. 639, 195 Ala. 467. 
infra this section. 


30. Shaw v. Bandel, 251 P. 1086, 
122 Kan. 343. 


31. Hardin v. Wanslee, 
App.) 197 S.W. 1031. 


32. Patterson v. Miller, 241 S.W.] Ark. 124. 
875, 154 Ark. 124. 


See also cases rags 


361. 


34 Feliz v. Feliz, 38 P. 521, 105/71 Fla. 
Cals 15 


35. See supra § 44. 


TENANCY IN COMMON cs 


Pa.—Earle v. Delaware, L. & W. R.;App.) 254 S.W. 1098; 
Coz LIS VALI 196) 5270 ba. 1b. 
Tenn.—Taylor v. Blackwell, 207 g.|¥,,Canterbury, (Civ.App.) 255 S.W. 


W. 738, 141 Tenn. 184. 
we Rand v. Huff, 53 P. 483, 59 Kan. [al 


Johnson y. Toulmin, 18 Ala. 50,| understood lines. 


40. See Adverse Possession § 57. 
See Adverse Possession § 58. 
42. See cases infra this section. 


43. Ark.—Cameron vy. Westbrook,|tenants, and their reception of pro- 

(Tex. Civ. 11 S.W.(2d) 440, 178 Ark. 625; 
. ‘| Vey Howie,.281 S.W.. 17,170 Ark. ‘758; 
Patterson v. Miller, 241 S.W. 875, 154]109 W.Va. 263, 71 A.L.R. 436. 


Fla. Tepes v. Fielding, 70 So. 625,| How. 674, 11 L.Ed. 778; 


Til. BB Sage v. Rosiclare Lead & 402, 8 L.Ed. -170; 
Fluor Spar Mining Co., 134 N.E. 714, 


ton 


vineingly that the property is being held adverse 
to any claim of cotenants to an interest therein. oi 
A claim of adverse possession by a cotenant is not 
rebutted by his purchase of other cotenant’s inter- 
ests before the limitation began to run.*® Where 
one tenant in common of an equitable title, after 
the abandonment of possession by both and their 
removal from the state, returned and made a new 
and distinet contract of purchase with the vendor, 
from whom he received a deed to himself individu- 
ally, which he had duly recorded, the mere fact that 
he, about the same time, caused the original unexe- 
cuted contract, under which he and his cotenant 
previously held, to be spread upon the record, is 
not sufficient to rebut the presumption of an ‘ad- 
verse possession arising from a long-continued, no- 
torious, and peaceable occupancy under the new pur- 
chase.®® 


[§ 48] (d) Open and Notorious—aa. In General. 
The rule that the term “adverse possession” includes 
as one of its essential elements open and notorious 
possession by the disseizor,*® and the reason there- 
for,*1 applies to tenants in common claiming title by 
adverse possession against their cotenants.4? In 
order to make good the claim of a tenant in common 
to title by adverse holding, the cotenants out of pos- 
session must have notice,*? or the possession must 
be so open, visible and notorious as to charge them 
with knowledge of the hostile claim;** and where 


) Rae v. Baker, 
(Civ.App.) 38 S.W.(2d) 366; Fleming 


678; wet ne v. Lynch, (Civ.App.) 130 
S.Ww. 461 


Facts showing actual knowl- 
edge.—(1) Agreed partition with well- 
1 Howard v. Car- 
michael, 35 S.W.(2d) 852, 237 Ky. 
462; Long v. McCoy, (Tex.Civ. App.) 
294 S.W. 633 [aff (Commn.App.) 15 
S.W.(2d) 234, reh den 17 S.W.(2d) 
783). (2) The exercise of a void pow- 
er of attorney to sell, executed by co- 


Oliver | portionate share of price. Laing v. 
Gauley Coal Land Co., 153 S.E. “577, 


44. U.S.—Union Consol. Silver 


Cal. Baumgarten v. Mitchell, 101 Min. Co. v. Taylor, 100 U.S. 37, 25 L. 
83. Kaahanui v. Kaohi, 24 Hawaii] P. 43, 10 Cal.App. 48. 


Ed. 541; Zeller v. Eckert, 4 How. 289, 
11 L.Ed. 979; Clymer v. Dawkins, 3 
Jackson ex 
dem. Bradstreet v. Huntington, 5 Pet. 
McClung v. Ross, 
5 Wheat. 116, 5 L.Ed. 46; Van Gunden 


[$§ 45-48 


What constitutes ouster see supra 
§§ 32-42 


36. Sra tken v. Roberson, 124 So. 
237, 220 Ala. 152. 


37. Cal.—Akley v. Bassett, 209 P. 
576, 189 Cal. 625. 


Ind. —Hyden v. Anderson, 127 N.E. 
808, 73 Ind.App. 529; Bakemeier v. 
A Cnet 122 N.E. 681, 72 Ind.App. 
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599, 154 Iowa 500. . 
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So. 101, 158 Miss. 218. 


Mo.—Hart v. Eldred, 174 S.W. 380, 
264 Mo. 148; Nickey y. Leader, 138 S. 
W. 18, 235 Mo. 30. 


302 Ill. 365. 


Iowa.—Arends v. Frerichs, 184 N. 
isis. 186 N.W. 457, 192 Iowa 285, 


y.—Chapman y. Aldridge, 15 S.W. 
(ay 454, 228 Ky. 538; Hamilton vy. 
Steele, 117 S.W. 378. 


La.—Liles v. Pitts, 82 So. 785, 145 
La. 650. 


Miss.—Alsobrook v. Eggleston, 13 
So. 850, 69 Miss. 833. 


Neb.—Severson y. McKenzie, 241 N 
W. 774. 


N.C.—Adderholt vy. Lowman, 103 S. 
BE. 1, 179 N.C.°547. 


Or.—Currey v. Smith, 209 P. 2382, 
105 Or. 82. 


Pes ee v. Dougher, 108 A. 1014, 
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171 N.C. 466. 


Tex.—Liddell v. Gordon, (Commn. |v. Childs, 73 Ala. 567. 


v. Virginia Coal, etc., Co., 52 F. 838, 3 
C.C.A. 294 [cert den 13 S.Ct. 1053, 149 
U.S. 790, 37 L.Ed. 960]; Baker v. 
Whiting, 2 F.Cas.No. 787, 3 Sumn. 
475; Dexter v. Arnold, 7 F.Cas.No. 3,- 
859, 2 Sumn. 152; Seott v. Evans, 21 
F.Cas.No. 12,529, 1 McLean 486. 


Ala.—Sibley v. McMahon, 98 So. 
805, 210 Ala. 598; Kidd v. Borum, 61 
So. 100, 181 Ala. 144, Ann.Cas.1915C 
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313; Elliott v. Holder, 3 Head 698; 
Hubbard v. Wood, 1 Sneed 279; Ter- 
rill v. Murry, 4 Yerg. 104; Gross v. 
Washington, (Ch.App.) 38 S.W. 442. 


Tex.—Broom v. Pearson, 85 S.W. 
790, 98 Tex. 469; Phillipson v. Flynn, 
19 S.W. 136, 83 Tex. 580; McDougal 
v. Bradford, 16 S.W. 619, 80 Tex. 558; 
St. Louis, etc., R. Co. v. Prather, 12 
S.W. 969, 75 Tex. 53; Moody v. Butler, 
63 Tex. 210; Peeler v. Guilkey, 27 
Tex. 355; Baily v. Trammell, 27 Tex. 
317; Alexander v. Kennedy, 19 Tex. 
488, 493, 70 Am.D. 358; Morris v. 
Jackson, (Commn.App.) 296 S.W. 486; 
Franks v. Hancock, 1 Tex.Unrep.Cas. 
554; Fleming v. Canterbury, (Civ. 
App.) 237 S.W. 366; Carr v. Alex- 
ander, (Civ.App.) 149 S.W. 218; Frey 
v. Myers, (Civ.App.) 113 S.W. 592 [aff 
119 S.W. 1142, 102 Tex. 527]; Niday 
v. Cochran, 93 S.W. 1027, 42 Tex.Civ. 
App. 292; Keith v. Keith, 87 S.W. 384, 
39 Tex.Civ.App. 363; Newcomb v. Cox, 
66 S.W, 338, 27 Tex.Civ.App. 583; Gist 
v. East, 41 S.W. 396, 16 Tex.Civ.App. 
274 [mod 43 S.W. 263, 91 Tex. 335]; 
House v. Williams, 40 S.W. 414, 16 
Tex.Civ.App. 122; Garcia v. Illg, 37 
S.W. 471, 14 Tex.Civ.App. 482; Sco- 
field v. Douglass, (Civ.App.) 30 S.W. 
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of fraudulent concealment or misrepresentation.*® 
Making valuable improvements,*® retaining all rents 
and profits,47 or paying the taxes*® by a tenant in 
long continued and undisturbed occupancy, if done 
with knowledge of his cotenants, may operate as 
notice of claim of ownership of the entire property, 
if done after the manner which obtains generally in 
cases where absolute ownership is asserted;*® but 
where the use of the premises by the occupying ten- 
ant for his own purposes is merely occasional,°° or 
where the rent retained does not exceed the taxes 
paid by him,*! no inference of actual notice of claim 
of exclusive ownership to the cotenants out of pos- 


session can be made therefrom.®? 


[§ 49] bb. Recording Deed or Probating Will As 
Registration of a deed, be- 
ing constructive notice of its existence and contents 
and of all other material facts which an inquiry 
thereby reasonably suggested would have disclosed,®>* 


Constructive Notice.®? 


817; Puckett v. McDaniel, 28 S.W. 
360, 8 Tex.Civ.App. 630; Noble v. 
Hill, 27 S.W. 756, 8 Tex.Civ.App. 171; 
Beall v. Evans, 20 S,W. 945, 1 Tex. 
Civ.App. 443. 


Utah.—McCready v. Fredericksen, 
126 P. 316, 41 Utah 388. 


Vt.—Vermont Marble Co. v. East- 
man, 101 A. 151, 91 Vt. 425; Holley 
v. Hawley, 39 Vt. 525, 94 Am.D. 350; 
Roberts v. Morgan, 30 Vt. 319; Buck- 
master v. Needham, 22 Vt. 617; Cat- 
lime vankcdder, 7. Vit. <2: 


Va.—Pillow v. Southwest Virginia 
Imp. Co., 28 S.H. 32,.92 Va. 144, 53 
Am.S.R. 804; Hannon v. Hannah, 9 


Gratt. (50 Va.) 146. 


Wash.—Church v. State, 117 P. 711. 
65 Wash. 50; Stone v. Marshall, 100 
P. 858, 52 Wash. 375; Cox v. Tomp- 
kinson, 80 P. 1005, 39 Wash. 70. 


W.Va.—Allen v. La Follette, 120 S. 
EB. 176, 94 W.Va. 700; Jarrett v. Os- 
borne, 101 S.H. 162, 84 W.Va. 559; 
Oneal v. Stimson, 56 S.H. 889, 61 W. 
Va. 551; Reed v. Bachman, 57 S.E. 
769, 61 W.Va. 452, 123 Am.S.R. 996; 
Clark v. Beard, 53 S.E. 597, 59 W.Va. 
669; Justice v. Lawson, 33 S.E. 102, 
46 W.Va. 1638; Cooey v. Porter, 22 W. 
ye ee Boggess v. Meredith, 16 W. 

Biscay 


Wis.—MecCann v. Welch, 81 N.W. 
996, 106 Wis. 142; Saladin v. Kraay- 
vanger, 70 N.W. 1113, 96 Wis. 180; 
Stewart v. Stewart, 53 N.W. 686, 83 
Wis. 364, 35 Am.S.R. 67; Sydnor v. 
Palmer, 29 Wis. 226. 


N.B.—Doe v. Marks, 5 N.B. 659. 


Ont.—Harris v. Mudie, 7 Ont.A. 
414 [aff 30 U.C.C.P. 484]; Hartley v. 
Maycock, 28 Ont. 508; Kennedy v. 
Bateman, 27 GrantCh. 380; Mason vy. 
Norris, 18 GrantCh. 500. 


[a] Wotice of adverse holding 
need not be actual, direct, formal, 
verbal, or written. Elder v. McClas- 
koy, 70 F. 529, 17 C.C.A. 251 [cert den 
163 U.S. 685, 16 S.Ct. 1201, 41 L.Ed. 
815, and rev 47 F. 154]; Unger v. 
Mooney, 63 Cal. 586, 49 Am.R. 100; 
Simpson v. Manson, 178 N.B. 250, 345 
Ill. 548; Greenhill v. Biggs, 2 S.W. 
Ti AMO Se Wee aL DID yh ESO s Ly Qe) oa UAT 
R. 579; Saucier v. Kremer, 249 S.W. 
640, 297 Mo. 461; Peck v. Lockridge, 
11 S.W. 246, 97 Mo. 549; Lodge v. 
Patterson, 3 Watts (Pa.) 74, 27 Am.D. 
335; Dillard v. Cochran, (Tex.Civ. 
App.) 153 S.W. 662; Mathews v. 
Baker, 155 P. 427, 47 Utah 532. 


[b] Facts sufficient to charge with 
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adverse holding 


knowledgs.—(1) Ineffectual deed 
from tenant out of possession to ten- 
ant in possession claiming thereun- 
der. Parsons v. Justice, 174 S.W. 
725, 168 Ky. 787. (2) Cutting wood 
and continuing use of land as source 
of supply for fuel. Tiffany v. Bab- 
cock, 154 A. 784, 51 R.I. 350. (3) Re- 
locating mining claim in another 
name, leaving cotenant out. Guerin v. 
American Smelting & Refining Co., 
236 P. 684, 28 Ariz. 160. (4) Parol 
partition followed by possession tak- 
en and retained pursuant thereto. 
Oliver v. Williams, 50 So. 987, 1638 
Ala. 376. (5) Going into possession 
under deed executed by cotenant and 
purporting to convey entire property. 
Chestnut v. Casner, (Tex.Civ.App.) 
42 S.W.(2d) 175. 


le] Facts held not sufficient to 
charge with knowledge.—(1) Farm- 
ing common property by tenant with 
other land of his own. Campbell v. 
Humphreys, 210 N.W. 558, 202 Iowa 
472. (2) Mere possession. Sullivan 
v. Bland, 284 S.W. 410, 215 Ky. 57; 
McCoy v. Long, (Tex.Commn.App.) 15 
S.W.(2d) 234 [aff (Civ.App.) 294 S.W. 
(2d) 6338, and reh den (Commn.App.) 
McCoy v. Long, 17 S.W.(2d) 783]. (3) 
Going into possession under quitclaim 
deed from cotenant purporting to con- 
vey only apparent interest. Walter 
v. Walter, 222 N.W. 49, 117 Neb. 671. 
(4) Cultivating land, paying taxes, 
and making improvements by co- 
tenants. Rivers v. Griffin, (Tex.Civ. 
App.) 16 S.W.(2d) 874. (5) Wife’s 
acceptance of her husband’s undivid- 
ed interest sold at a sheriff’s sale and 
presented by the purchaser, another 
cotenant, to the wife. Courtner v. 
Htheredge, 43 So. 368, 149 Ala. 78. 


45. McKinney v. Beattie, 248 S.Ww. 
280, 157 Ark. 856. 


46. Knowles v. Brown, 69 Iowa 11; 
May v. Chesapeake & O. Ry. Co., 212 
S.W. 1381, 184 Ky. 498. 


47. Crain v. Word, 256 S.W. 870, 
161 Ark. 522; Berger v. Horsfield, 176 
N.Y.S. 854, 188 App.Div. 649. 


43. Avera v. Banks, 271 S.W. 970, 
168 Ark. 718. 


49. See cases supra notes 46-48, 


50.. Curtis v. Barber, 108 N.W. 755, 
131 Iowa 400, 117 Am.S.R. 425; Ross 
v. Phillips, 129 A. 21, 148 Md. 165. 


51. Curtis v. Barber, 108 N.W. 755, 


131 Iowa 400, 117 Am.S.R. 425. 
52. See cases supra notes 50, 51. 


perery 


53. 
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Yor later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 48-50 


is held to be constructive notice to cotenants out of 
possession of the adverse claim of a stranger where 
the deed from the cotenant in possession purports 
to convey to him the entire estate and he makes 
entry and retains possession thereunder.®* So, also, 
the recording of a deed to a tenant in common in 
possession which purports to convey the whole es- 
tate is constructive notice of the deed and its con- 
tents and of the adverse claim thereunder where 
the circumstances are such as to charge the coten- 
ants out of possession with knowledge that posses- 
sion is being held under the deed and not as coten- 
ant;®° but in the absence of such circumstances, the 
mere recording of the deed is not constructive notice 
of the adverse claim.°* 
tenant in common in possession general legatee and 
devisee is not constructive notice to eotenants that 
his possession thereafter is adverse.®® 


[§ 50] cc. Notice by Pleadings.°° 


Probating a will making a 


Notice of an 
may be by pleadings in an appro- 


possession thereunder as constituting 
ouster see supra § 37. 


54, See Vendor and Purchaser [389 
Cye 1719-1720]. 


la.—Dew v. Garner, 
PIA. 3 Dopey cE aos 


138 N.E. 


55... A 92 So. 
647, 207 

Ind.—Keyser v. Brown, 
514, 80 Ind.App. 504. 


Iowa.—Clarke v. 
31, 178 Iowa 335. 


Ky.—Hardin v. Swinney, 284 S.W. 
75, 214 Ky. 793; Amyx v. Fetter, 262 
S.W. 251, 203 Ky. 248. 


Dirke, 160 N.W. 


Mass.—Phipps v. Behr, 112 N.E. 
648, 224 Mass. 342. 
Mont.—Fitschen Bros. Commercial 


Co. v. Noyes’ ‘Estate, 246 P. 773, 76 
Mont. 175. 
Tex.—Gibbs v. Barkley, (Commn. 


App.) 242 S.W. 462 [rev (Civ.App.) 
233 S.W. 134]. ee 


W.Va.—Lloyd y. Mills, 69 S.E. 1094, 
68 W.Va. 241, 32 L.R.A.N.S. 702. 


56. Quarels v. Bradshaw, 255 S.W. 
124, 200 Ky. 475; Peeples v. Boykin, 
96 So. 177, 182 Miss. 359; McBurney 
v. Knox, (Tex.Commn.App.) 273 S.W. 
819; Little v. Wagner, (Tex.Civ.App.) 
5 S.W.(2d) 232; Clayton v. Humble 
Oil & Refining Co., (Tex.Civ.App.) 
291 S.W. 5975) Derry vo Lerry; CLex. 
Civ.App.) 228 S.W. 299 [dism f w j]; 
Robles v. Robles, (Tex.Civ.App.) 154 
S.W. 230; Hastham v. Gibbs, 125 S.W. 
372, 58 Tex.Civ.App. 627. 


57. Me.—Thornton v. York Bank, 
45 Me. 158. 


N.C.—-Hardee v. Weathington, 40 S. 
EY US5O, L830, NsGy on: 


Tex.—Arrington v. McDaniel, 
(Commn.App.) 14 S.W.(2d) 1009 [mod 
(Civ.Avp.) 4 S.W.(2d) 2621; Wiggins 
v. Holmes, (Civ.App.) 39. S.W.(2d) 
162; Fowler v. Hardee, (Civ.App.) 
16 S.W.(2d) 154; Arrington v. Mc- 
Daniel, (Civ.App.) 4 S.W.(2d) 262 
[certified questions answered 25 S.W. 
(2d) 295, 119 Tex. 148]; Long v. Mec- 
Coy, (Civ.App.) 294 S.W. 633; Lynch 
v. Lynch, (Civ.App.) 130 S.W. 461. 


Vt.—Holley v. Hawley, 39 Vt. 525, 
need 350; Leach v. Beattie, 33 Vt. 

Va.—Hulvey v. Hulvey, 23 S.m. 233, 
92 Va. 182. 

58. Williams v. Massie, 
611, 212 Ala. 389. 


59. Pleadings as evidence of ous- 


102 So. 


Unauthorized conveyances or! ter see supra § 42. 


* 


a 


“ 


§§ 50-51] 


priate action between the cotenants,°° but such no- 
tice may not arise from pleadings in a case in which 
controverted questions of title could not be fully 
determined,*! and allegations in an answer by the 
claimant in partition are not notice to his ecoten- 
ants made codefendants when it is not shown that 
they had knowledge of the filing of the answer and 


the suit was not tried.°? 


[§ 51] (3) Duration and Continuity**—(a) In 
The full statutory period after the stat- 
ute has begun to run,°* without interruption,®® and 
exclusive of time during suspension of the statute,®® 
must elapse before title by adverse possession vests 


General. 


60. Baber v. Baber, 
121 Va. 740. 


61. Tarplee v. Sonn, 96 N.Y.S. 6. 
109 App.Div. 241, 17 N.Y.Ann.Cas. 366. 


62. Donason v. Barbero, 82 N.E. 
620, 230 Ill. 188. 


63. In adverse possession general- 
ly see Adverse Possession §§ 64-197. 


64. See cases infra note 67. 
65. See infra § 52. 
66. See cases infra notes 76-82. 


67. U.S.—Richmond Cedar Works 
v. Kramer Bros. & Co., 267 F. 723. 


Ala.—Moore v. Elliott, 116 So. 346, 
217 Ala. 339; Kidd v. Borum, 61 So. 
100, 181 Ala. 144, Ann.Cas.1915C 1226. 


94 S.E. 209, 


Kan.—-Segelbohm v. Waldner, 165 
P. 649, 101 Kan. 156. 
Ky.—Wilson v. Hoover, 156 S.W. 


880, 154 Ky. 1. 


Md.—Potomac Lodge No. 31, I. O. O. 
F., v. Miller, 84 A. 554, 118 Md. 405. 


Mo.—Gray v. Krischel, 136 S.W. 
408; Gray v. Ward, 136 S.W. 405, 234 
Mo. 291. 


N.Y.—Couch v. Armory Commission 
of Third Brigade Dist. of New York, 
154 N.Y.S. 945, 91 Misc. 445. 


N.C.—Bradford v. Bank of Warsaw, 
108 S.E. 750, 182 N.C. 225; Adderholt 
v. Lowman, 103 S.E. 1, 179 N.C.-547; 
Cooley v. Lee, 86: S.E. 720, 170 N.C. 
18; McKeel v. Holloman, 79 S.E. 445, 
163 N.C. 132; Boggan v. Somers, 67 
S.E. 965, 152 N.C. 390; Mott v. Caro- 
lina Land, ete., Co., 60 S.E. 423, 146 
NIC. 525. 

Pa.—Reap v. Dougher, 103 A. 1014, 
261 Pa. 23. 


Tex.—McBurney v. Knox, (Commn. 
App.) 273 S.W. 819 [aff (Civ.App.) 
259 S.W. 667]; Marshburn v. Stewart, 
(Civ.App.) 295 S.W. 679; Tinsley v. 
Mays, (Civ.App.) 251 S.W. 577; Yea- 
lock v. Yealock, (Civ.App.) 141 S.W. 
842. 

Va.—Virginia Coal & Iron Co. v. 
Hylton, 79 S.E. 337, 115 Va. 418, Ann. 
Cas.1915A 741. 

W.Va.—Laing v. Gauley Coal Land 
Co;, 153 S\E. 577, 109 W.Va. 263, 71 
A.L.R. 436. 


Ont..—Van Velsor v. Hughson, 45 
U.C.Q.B. 252, 9 Ont.As=390. 
68. Ark.—Murphy v. Graves, 279 


S.W. 359, 170 Ark. 180. 

Cal.—Casserly v. Alameda County, 
94 P. 765, 153 Cal. 170. 

Ga.—Smith v. Smith, 81 S.E. 895, 
141 Ga. 629; Gann v. Runyan, 67 S.E. 
435, 436, 134 Ga. 49. 

11l.—Roberts v. Cox, 102 N.E. 204, 
259 Ill. 232. 

Ind.—Wright  v. 
16, 104 Ind. 223. 


Iowa.—Arends v. Frerichs, 184 N. 
W. 650, 186 N.W. 457, 192 Iowa 285, 
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N.Y.—Jackson v. Brink, 5 Cow. 483. 


Okl.—Beaver v. Wilson, 245 P. 34, 
117 Okl. 68; Baldridge v. Caulk, 237 
P. 453, 110 Okl. 185. 


Or.—Richards v. Page Inv. Co., 228 
P. 937, 112 Or. 507; Northrop v. Mar- 
quam, 18 P. 449, 16 Or. 173. 


S.C.—Weston v. Morgan, 160 S.E. 
436, 162 S.C. 177; Sheffield v. Grieg, 
89 S.E. 664, 105 S.C. 219; Sibley v. 


Sibley. 70 SB. 615, 88 S.C. 184, Ann. 
Cas.1912C 1170. 


Tenn.—Smith Vv. 
Humphr. 73. 


Tex.—Wingo v. Rudder, 124 S.W. 
899, 103 Tex. 150. 


W.Va.—Hutchens v. Denton, 98 S.E. 
808, 83 W.Va. 580; Clark v. Beard, 71 
S.E. 188, 69 W.Va. 313. 


69. Ala.—Inglis v. Webb, 23 So. 
125, 117 Ala. 387. 


Tll—Andrews v. Floyd, 139 N.E. 
883, 308 Ill. 559. 


Ind.—Bakemeier v. Bakemeier, 122 
N.E. 681, 72 Ind.App. 165. 


Ky.—Bailey’s Widow and Heirs v. 
See, 219 S.W. 1061, 187 Ky. 596; Mid- 
dleton v. Fields, 134 S.W. 180, 142 Ky. 
yee Bush v. Fitzgeralds, 125 S.W. 
716. 
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Mich.—Weshgyl v. Schick, 71 N.W. 
3238, 113 Mich. 22. 


Miss.—Alsobrook v. Eggleston, 
So. 850, 69 Miss. 833. 


Neb.—Keleher v. Kelly, 
1032, 89 Neb. 127. 


S.C.—Whitaker v. Jeffcoat, 122 S.E. 
495, 128 S.C. 404. 


Tex.—Martinez v. Bruni, (Commn. 
App.) 235 S.W. 549 [mod (Civ.App.) 
216 S.W. 655]; Rivers v. Griffin, (Civ. 
App.) 16 S.W.(2d) 874; Ray v. Van 
Deventer, (Civ.App.) 281 S.W. 1111; 
Nevill v. Hinkle, (Civ.App.) 276 S.W. 
324; Freeman v. Pierce, (Civ.App.) 
250 S.W. 778; Chance v. Fortenberry, 
(Civ.App.) 247 S.W. 890. 


70. U.S.—Clymer v. Dawkins, 3 
How. 674, 11 L.Ed. 778; Willison v. 
Watkins, 3 Pet. 43, 7 L.Ed. 596. 


Ala.—Ashford v. Ashford, 34 So. 10, 


13 


130 N.W. 


136 Ala. 631, 96 Am.S.R. 82; Brady v. 
Huff, 75 Ala. 80. 

Ark.—Brewer v. Keeler, 42 Ark. 
289. 

Cal.—Webb v. Winter, 67 P. 691, 
135 Cal. 455. 

Ga.—Cain v. Furlow, 47 Ga. 674. 

Iil.—Steele v. Steele, 77 N.E. 232, 
220 Ill. 318; Boyd v. Boyd, 51 N.E. 
782, 176 Ill.-40, 68 Am.S.R. 169; Lit- 
tlejohn v. Barnes, 28 N.E. 980, 138 


Ill. 478; Burgett v. Taliaferro, 9 N.E. 
334, 118 Ill. 508. 


Ind.—Keyser v. Brown, 
514, 80 Ind.App. 504. 


Ky.—Burchett v. Clark, 172 S.W. 


138 N.E. 


in the disseizor.®7 
cotenants out of possession are disseized®® and have 
actual knowledge,*® or are charged with knowledge7® 
thereof. In the absence of ouster or its equivalent, 
the statute does not run against a tenant in com- 
mon,‘? although in some states a presumption of an 
adverse holding is raised by long undisturbed pos- 
session by a tenant in common.?? 
ant, because of an intervening life estate, is not 
entitled to possession, adverse possession will not 
run against him until the termination of the life 
estate entitling him to possession.7? 
ing a question of disability one tenant in common 
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The statute starts running when 


Where a coten- 


In determin- 


1048, 162 Ky. 586; Bloom v. Sawyer, 
89 S.W. 204, 121 Ky. 308, 28 Ky.L. 
349; Rose v. Ware, 74 S.W. 188, 115 
Ky. 420, 24 Ky.L. 2321, 76 S.W. 505, 
25 Ky.L. 947; Gi'laspie v. Osburn, 3 
A.K.Marsh. 77, 13 Am.D. 136. 


Mo.—Zimmerman v. First Nat. 
Bank, 201 S.W. 852; Chapman v. Kull- 
man, 89 S.W. 924, 191 Mo. 237; Whit- 
eter v. Whitaker, 58 S.W. 5, 157 Mo. 


N.M.—-Armijo v. Neher, 72 P. 12, 11 
N.M. 645. 


N.C.—St. Peter’s Church v. Bragaw, 
56 ee 688, 144 N.C. 126, 10 L.R.A. 


N.S 


Ohio.—Payne v. Cooksey, 8 OhioS.& 
C.P. 407, 7 OhioN.P. 90; Ampey v. 
Hirsch, 20 OhioN.P.N.S. 1. 


Pa.—Rider v. Maul, 46 Pa. 376. 


Tex.—Mayes v. Manning. 11 S.W. 
136, 73 Tex. 43; Peeler v. Guilkey, 
27 Tex. 355; Fowler v. Hardee, (Civ. 
App.) 16 S.W.(2d) 154; Terry v. Ter- 
ry, (Civ.App.) 228 S.W. 299 [dism f 
w jj; Golson v. Fielder, 21 S.W. 173, 
2 Tex.Civ.App. 400. 


Vt.—Roberts v. Morgan, 30 Vt. 319; 
Buckmaster v. Needham, 22 Vt. 617. 


W.Va.—Parker v. Brast, 32 S.E. 
269, 45 W.Va. 399. 


Wis.—Saladin v. Kraayvanger, 70 
N.W. 1113, 96 Wis. 180; Stewart v. 
Stewart, 53 N.W. 686, 838 Wis. 364, 35 
Am.S.R. 67; Sydnor v. Palmer, 29 
Wis. 226. 


Ont.—Van Velsor v. Hughson, 45 
U.C.Q.B. 252, 9 Ont.A. 390. 


[a] Tax deed when coupled with 
possession and failure of ousted co- 
tenants to offer to contribute their 
share of money expended in buying in 
tax title, is sufficient to put the stat- 
ute of limitations into operation. 
Craven v. Craven, 94 N.W. 604, 68 
Neb. 459. 


[b] Attachment of entire land as 
that of the tenant in common in pos- 
session by his creditors is such an 
act of ouster as will start the run- 
ning of the statute of limitations, El- 
senheimer vy. Sieck, 8 OhioDec. (Re- 
print) 101, 5 Cine.L.Bul. 645. 


71. Nakuaimanu vy. Halstead, 4 
Hawaii 42; Stern v. Selleck, 111 N.W., ° 
451, 136 Iowa 291; Leininger v, 
Reichle, 148 N.E. 384, 317 Ill. 625; 
Norville v. Clark, (Tex.Civ.App.) 8 S, 
W.(2d) 827; Wad worth v. Vinyard, 
(Civ.App.) 131 S.W. 1171 [rev 147 S. 
W. 560, 105 Tex. 245]. 


[a] Attornmoent of tenants of land 
to one coOwner will not start the stat- 
ute of limitations running in his fa- 
vor aS against the other cojwner 
thereof unless such attornment is 
made with the latter’s consent. Sco- 
field v. Douglass, (Tex.Civ.App.) 30 
S.W. 817. 


72. See infra § 57. 


73. Deans v. Eldredge, 
449, 217 Mass. 583. 


105 N.E. 
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‘¢annot rely on the disability of another.** <A 


change in the statutes as to inheritance by aliens 
which is retroactive and removes a disability to in- 
herit, thus rendering! several heirs of a decedent ¢o- 
tenants, does not affect the adverse holding of one 
of the heirs in possession at the time of its enact- 
ment claiming title in himself.7® 


Pendency of administration. A tenant in com- 
mon who has acquired his title by descent may be 
divested of his title through adverse possession by 
a cotenant during the pendency of proceedings in 
administration.7® 


Nonresident. A statute providing that the time 
during which defendant is a nonresident of a state 
shall not be included in computing the periods of 
limitations provided relating to actions to recover 
real property applies to an action against a coten- 
ant holding title by adverse possession,’* and this 
is true although defendant is in possession by ten- 
ant.7® 


Infancy.7® It has been held that a statute protec- 
ting an infant cotenant by providing that an ad- 
verse holding must continue until the expiration of 
five years from the time at which he attains his 
majority does not affect the question of notice of 
the adverse claim of the disseizor as constituting 
an ouster.2° On the other hand, it has been held 
that where a cotenant was an infant of tender years, 
notice of a hostile claim cannot be given or impart- 
ed to him until he is capable in law of receiving it 
and there can be no ouster as to him until such 
time.*1 Where an infant’s parent, under whom he 
claims, was living at the time of the ouster, and could 
have maintained an action to recover his interest 
in the land during his lifetime, the statute of lim- 
itations is not suspended during the minority of 
the infant.®? 


74, Merryman vy. Hoover, 59 S.E. 
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[§ 52] (b) Interruption and Survivorship.** The 
adverse possession of tenant in common is arrested 
or interrupted by acts upon his part in recognition 
of the title of his cotenants,** as by his joining with 
them in an option for a mining lease;*° but it is not 
interrupted by a mere offer on the part of his co- 
tenants to sell him their interest in the property and 
a refusal by him to purchase without express repu- 
diation of their claim,®* nor by failure to object to 
occupancy of open and uninclosed land for pastur- 
age during the grazing season by the cattle of the 
grantee of another cotenant,®? nor by an offer of 
settlement with a grantee of another cotenant when 
made as an offer to buy peace and not in recognition 
cf a hostile title.8& So the continuity of the dis- 
seizor’s possession is not broken by various acts of 
trespass of others, including cotenants, not done 
with the purpose of asserting a right or in any way 
hostile or inconsistent with his possession.*® Where 
the adverse claimant, in a statutory action to deter-, 
mine title asserted sole ownership, his possession is 
not interrupted by cross bills none of which had for 
their object the recovery of the land or possession 
of it.°° The fact that the adverse claimant presented 
a quit claim deed to the ousted cotenant asking him 
to sign it, but without an offer to purchase or ac- 
knowledgment of the cotenaney does not terminate 
the hostile character of the possession.®1 A mere 
purchase of an adverse title from a cotenant is not 
a waiver of a disseizin.®? 


Abandonment by part of number. If any dis- 
seizors less than the whole number in possession 
abandon the land, the abandonment inures to the 
benefit of those remaining in possession and not of 
the disseizees.° 


_ Survivorship. A sole survivor of joint disseizors 
in common entitled to the disseized land becomes 
solely entitled thereto,®* and the disseizee’s right of 


483, 107 Va. 485. 


See Pope v. Brassfield, 61 S.W. 5, 
110 Ky. 128 (although two of six ten- 
ants in common held the land ad- 
versely to the others, some of whom 
were under no disability, the statute 
did not run against such of the oth- 
ers aS were under the disability of 
coverture, aS the rule that, where a 
right of action accrues to parceners 
or joint tenants some of whom are 
under no disability the statute runs 
against all, notwithstanding the dis- 
ability of the others, has no applica- 
tion even if it exists under the stat- 
ute, as the right of each of the joint 
owners was distinct, and each might 
have sued separately). 


' 75. Hanson v. Gallagher, 134 N.W. 
421, 154 Iowa 192. 


76. Smith v. Barrick, 182 P. 56, 
41 Cal.App. 28. 


77. Akley v. Bassett, 209 P. 576, 
189 Cal. 625; Stern v. Selleck, 141 N. 
W. 451, 136 Iowa 291. 


78. Stern v. Selleck, supra. 


79. Adverse possession against in- 
fant generally see Infants § 491. 


80. Akley v. Bassett, 209 P. 576, 
189 Cal. 625. 


81. Northrop v. Marquam, 
449, 16 Or. 173. 


[a] For example, an 


18 P. 


infant two 


into possession of an adverse claim- 
ant cannot be prejudiced by his entry 
and cannot receive any kind of notice 
that his claim was hostile or in any 
way inimical to his rights. Northrop 
v. Marquam, 18 P. 449, 16 Or. 178. 


82. Alvarado y. Nordholt, 30 P. 211, 
95 Cal. 116. 


83. Purchase of one cotenant’s in- 
terest as affecting continuity of pos- 
session of stranger against other co- 
tenants see Adverse Possession § 154. 


Continuity of possession generally: 
Interruption see Adverse Possession 
§§ 111-191. 
er aia see Adverse Possession § 


Recognition of title in another as in- 
terruption see Adverse Possession 
§§ 137-144. 


84. Ala.—Copeland y. Martin, 78 
So. 378, 201 Ala. 472. 


Kan.—Sparks v. Bodensick, 
463, 72 Kan. 5. 


Dee sae See v. York Bank, 45 Me. 
Mich.—Donohue vy. Vosper, 155 N. 
W. 407, 189 Mich. 78 [aff 37 S.Ct. 350, 
243 U.S. 59, 61 L.Ed. 592]. 
Tex.—Illg v. Garcia, 47 
Tex. 251; House vy. Willia 
414, 16 Tex.Civ.App. 122 


82 P. 


S.W. 717, 92 
ms, 40 S.W. 
; Garcia v. 


— 


Illg, 37 S.W. 471, 14 Tex.Civ.App. 482. 


[a] Recognition of cotenancy by 
bringing of action in ejectment in the 
joint names of the cotenants, and 
entry of judgment therein, interrupts 
the running of the statutes of limita- 
tions in favor of the tenant in pos- 
session. Handley v. Archibald, 30 
Can.S.C. 130. 


85. Donohue v. Vosper, 155 N.W. 
407, 189 Mich. 78 [aff 37 S.Ct. 350, 243 
U.S. 59, 61 L.Ed. 5921. 


_ 86. Clayton v. Humble Oil & Refin- 
ing Co., (Tex.Civ.App.) 291 S.W. 597. 


87. O’Banion v. Simpson, 191 P. 
1088, 44 Nev. 188. P ; 


88. O’Banion v. Simpson, supra. 


89. Lucas v. Ferris, 112 A. 
Conn. 619. re? 


90. Peper v. St. Louis Union Tr 
Co., 219 S.W. 942, 281 Mo. 562. es 


91. Unger v. Moone PS ‘ 
49 Am.R. 100. e eee 


$2. Barr v. Chapman, 11 OhioDec. 
(Reprint) 862, 30 Cine.L.Bul. 264 [aff 
1 OhioCir.Dec. 546, 2 OhioCir.Ct. 387, 
27 Cine.L.Bul. 392]. 


93. Allen v. Holton, 20 
(Mass.) 458. 


94. Kauhikoa v. Hobron, 5 Hawaii 
ao Allen v. Holton, 20 Pick. (Mass.) 


Pick. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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entry is unimpaired by death of a joint disseizor 
under a statute providing that a disseizee’s right 
of entry shall be barred by death of a disseizor while 
seized and descent of his estate to his heirs.°® 


[§ 53]. (c) Tacking Possessions.°* Possession by 
those claiming under a disseizing tenant in common 
may be tacked to the disseizor’s possession so as 
to perfect title as against the ecotenants disseized,®? 
subject to change in the statute requiring a more 
extended adverse possession where the first dis- 
seizor’s right of prescription had not become com- 
plete when the amendatory act was passed.?® In 
order that possession of successive occupants may 
be tacked, it is essential that the possessions of both 
occupants should have been adverse,®® and that priv- 
ity, either of contract, estate, or blood, should exist 
between them,? as in case of a testator and devisee 
of the disseized premises,? or ancestor and heir; 
and, where the subject of grant by a first disseizor 
was not the disseized land, there can be no tacking 
of interests therein. Where there are several ten- 
ants in common of land of whom all but one are in 
possession, and, before the statutory period has run, 
the latter acquires another undivided share from 
or under one of those in possession there is a merger 
of both shares into one interest against which the 
statute runs from the time the last share was ac- 
quired.® 


[§ 54] (4) Conveyance or Color of Title.* Ex- 
cept as the rule may be affected by statutes as to 
necessity of color of title’ an entry and occupancy 
under a void’ or defective? conveyance may oper- 
ate as the foundation of an adveise possession. 
Where a color of title is a requisite to adverse pos- 


95. Putney v. Dresser, 2 Mete. 3. 
(Mass.) 583. Md. 448. 


96. Adverse possession generally | | 4. ie 
see Adverse Possession §§ 66-110. a. 


[a] Sale of specific interest not 
97. Cole v. Lester, 96 N.Y.S. 67, 48] subject of disseizin._— Where a person, 
Mise. 13 [aff 109 N.Y.S. 1127, 125 App. having acquired a specific interest in 
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session’ it has been held that, where both parties 
claim by descent from the same ancestor, a color of 
title by virtue of such descent cannot be set up by 
one against the other.1! <A deed executed under 
a power of attorney which on its face purports to 
convey the entire estate of the several cotenants may 
constitute color of. title without regard to its insuf- 
ficiency to convey a complete legal title because of 
the insufficiency of the power of attorney!? or be- 
cause of its having been executed by only one at- 
torney in fact.1* So, a void power of attorney to 
sell the common property executed to one cotenant 
by the others and a conveyance in pursuance there- 
of may constitute color of title.1* A mere light 
and air agreement between adjoining owners which 
does not purport to grant or convey anything is not 
such color of title as may be relied on to support 
a claim of adverse possession by one owner of a 
common alley.1*> Partition proceedings cannot con- 
stitute color of title unless they actually undertake 
to pass title to the purchaser.'* Under a statute 
requiring a deed or other color of title as a basis 
of adverse possession, a cotenant cannot acquire 
title under a verbal agreement with her cotenant and 
possession following such agreement: where there is 
no deed or other writing.17 Under a statute provid- 
ing that a particular period of limitation shall not 
apply to anyone who, in the absence of the statute, 
would deraign title through a forged deed, a forged 
deed includes a deed executed under a forged power. 
of attorney.1§ 

Bad faith. The fact that a cotenant allows prem- 
ises to be sold, and afterward acquires the title, 


based upon such sale, by purchase, is evidence of 
bad faith on his part.?® 


Sowers v. Keedy, 109 A. 143, 135] Y.) 483. 


10. Necessity of color of title gen- 


Sibley v. Pierson, 51 So. 502, 125 | erally see Adverse Possession §§ 332— 


334, 


va Midford v. Hardison, 7 N.C. 


12. Hodgson v. Federal Oil 


Div. 899 (aff 95 N.E. 1126, 201 N.Y. a particular tract of land, has taken 


576) ]. 


[a] Where disseizor conveys to 
one of disseized tenants.—Where one 
of several cotenants is given a deed 
of the land from the tenant in pos- 
session who was holding adversely to 
the others, all believing that the lat- 
ter was the sole owner, the subsequent 
possession of the grantee under his 
deed might be tacked to the posses- 
sion of his grantor so as to create a 
bar by limitation against the remain- 
ing cotenants. Wheeler v. Taylor, 
52 P. 183, 32 Or. 421, 67 Am.S.R. 540. 


[b] Possession by vendee may be 
tacked to that of the vendor to whom 
he surrendered the property through 
inability to pay therefor. Talbott v. 
Woodford, 37 S.E. 580, 48 W.Va. 449. 


98. Wilson v. Williams, 52 Miss. 
487. 


99. See case infra this note. 


[a] Possession of grantor not ex- 
clusive.—Where vendor had not ac- 
quired property by prescription, and 
possession was not exclusive as own- 
er, but for his coheirs, his possession 
could not be added to that of his ven- 
dees to establish prescription. Satch- 
er v. Radesich, 96 So. 35, 153 La. 468. 


1. See Adverse Possession § 68. 


2. Keyser v. Brown, 138 N.E. 514, 
80 Ind.App. 


possession of the whole, with a view 
of acquiring the additional interest, 
merely by holding possession of it un- 
der a claim of ownership, he does not 
convey such possession to a vendee, to 
whom he sells the interest described, 
and such vendee cannot, for the pur- 
pose of aiding himself in the acquisi- 
tion by prescription of property not 
included in his title, add his vendor’s 
possession to his own, there being no 
privity between him and his vendor 
in that respect. Sibley v. Pierson, 51 
So. 502, 125 La. 478. 


5. Hill v. Ashbridge, 20 Ont.A. 44. 


6. Deed of tenant in common as 
alge of title see Adverse Possession 
§ 355. 


Tax deed or certificate as color see 
infra § 101. 


7. Wecessity of color of title gen- 
erally see Adverse Possession §§ 332- 
334. 


8. Jackson v. Tibbetts, 9 Cow. (N. 
Y.) 241. 


[a] Deed which is void because 
executed by insane person may con- 
stitute a sufficient basis for adverse 
possession against cotenants. Liv- 
ingston v. Livingston, 98 So. 281, 210 
Ala. 420. 


9. Emery v. Dana, 84 A. 976, 76 N. 
H. 483; Jackson v. Brink, 5 Cow. (N. 


& 
Development Co., 285 F. 546 [aff 5 
(2d) 442 (aff 47 S.Ct. 502, 274 U.S. 15, 
17 L.Ed. 901) ]. 


13. Hodgson v. Federal Oil & 
Development Co., supra. 


14. Laing v. Gauley Coal Land Co., 
ree S.E. 577, 109 W.Va. 268, 71 A.L.R. 


15. Ogden v. Straus Bldg. Corpora- 
tion, 202 N.W. 34, 187 Wis. 232. : 


16. Crocker v. Vann, 135 S.E.-127, 
192 N.C. 422. 


fa} Rule applied.—An agreement 
for a settlement of a partition suit by 
a purchase of property by a married 
woman, her husband, and another, and 
report of sale showing that payment 
was to be made only to the extent of 
the interest of the one purchasing and 
a decree purporting to settle the af- 
fairs of a partnership to which the 
married woman was not a party, and 
to vest title in the other two purchas- 
ers, was not color of title as against 
the married woman. Crocker y. Vann, 
135 S.H. 127, 192 N.C. 422. 


17. Smith v. Smith, 106 So. 194, 213 
Ala. 670. 


18. Olsen v. Grelle, (Tex.Commn. 
App.) 228 S.W. 927. 


19. Peabody v. Burri, 99 N.E. 690, 
Pane 0 is tee 
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Scope. When possession is taken and held under 
a deed as color of title; the boundaries given in the 
deed determine the extent of constructive posses- 
sion,2° and when title by adverse possession is es- 
tablished in one tenant in common against his ¢o- 
tenants, the deed, will or patent under which all 
claimed originally operates in favor of the claimant 
by adverse possession as color of title, so as to ex- 
tend his possession to uninclosed lands.?? 


[§ 55] c. Waiver or Abandonment of Title Ac- 
quired.2? A title once acquired by adverse posses- 
sion is not affected by a subsequent offer by the dis- 
seizor to buy in a hostile claim,?* or by acts and 
declarations recognizing the former cotenancy?* such 
as admissions relating to the disseized land con- 
tained in a decd to other propcrty,”® or in a letter 
seeking information from the disseized tenants 
thought to be necessary to remove a supposed de- 
fect from the title.?® 


[§ 56] d. Evidenco—(1) Burden of Proof.?”7 The 
burden of proving adverse possession is on him who 
sets it up and relies on it.2® On him rests the bur- 
den to overcome the presumption that his possession 
is also the possession of his cotenants.29 He must 
show every element necessary to constitute a title 
under the statute of limitations, the circumstances 
constituting the original ouster,?° notice to the co- 
tenants or facts charging them with knowledge of 
the adverse claim,®! and the continued adverse pos- 
session for the statutory period.®? 
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that mere possession is presumed to be in subordi- 
nation to the title of the true owner?* applies to 
possession by a tenant in common, and the presump- 
tion is that a tenant in common in possession of 
the whole property is keeping possession not only 
for himself but also for his cotenants according to 
their respective interests,?*> where the cireumstanc- 
es surrounding the possession are consistent with 
such presumption;?® and a grantee under a deed 
not reciting the interest conveyed from a cotenant 
is presumed to have entered as a cotenant in rec- 
cognition of the cotenancy.?’ There may be, never- 
theless, circumstances under which a presumption 
of adverse holding will arise,?® as where one tenant 
in common enters upon the entire estate, improves 
it, takes profits, pays taxes, and claims the whole 
for more than the period of limitations,®® or where 
he enters under a mortgage and retains exclusive 
possession after maturity for the statutory period,*°® 
or where he enters into possession of his ancestor’s 
land with his consent and after his death retains 
exclusive possession as against the other heirs for 
the statutory period,*! or where he sells the entire 
property to another and the grantee takes posses- 
sion under the deed;*? and a cotenant’s grantee of 
the entire estate is presumed to enter under title 
which his decd purports to convey both as to the 
extent of the land and nature of the interest;** and 
it has been held that very long undisturbed posses- 
sion by a cotenant may give rise to a presumption of 
ouster,‘ the statute in some states providing that 


[§ 57] (2) Presumptions.** 


20. Broom vy. Pearson, 85 S.W. 790, 
“oneal 733, 98 Tex. 469 [mod 81 S.W. 


Extent of possession under deed 
generally see Adverse Possession § 
507. 


21. Russell v. Tennant, 60 S.E. 609, 
63 W.Va. 628, 129 Am.S.R. 1024. 


22. Loss of right or title acquired 
by adverse pcssession generally see 
Adverse Possession §§ 559-566. 


23. Frick v. Sinon, 17 P. 439, 75 
Cal. 337, 7 Am.S.R. 177. 


{a] Offer to buy outstanding title 
made by tenant in exclusive posses- 
sion to cotenants out of possession, 
if made after the adverse possession 
has ripened into title, will not defeat 
the title. Frick v. Sinon, 17 P, 439, 75 
Cal. 337, 7 Am.S.R. 177. 


24. Jones v. Rutledge, 80 So. 35, 
202 Ala. 213; Keyser v. Brown, 138 N. 
BE. 514, 80 Ind.App. 504; Cole v. Lester, 
96 N.Y.S. 67, 48 Misc. 13 [aff 109 N.Y. 
S. 1127, 125 App.Div. 899 (aff 95 N.E, 
1126, 201 N.Y. 576)]. 


25. Cole v. Lester, 96 N.Y.S. 67, 48 
Mise. 13 [aff 109 N.Y.S. 1127, 125 
App.Div. 899, aff 95 N.E. 1126, 201 N. 
ide DuiGiuls 


26. Cochran vy. Hiden, 107 S.@. 708, 
130 Va. 123, 


27. Burden of proof in adverse 
possession renerally see Adverse Pos- 
session § 585. 


28s. Lewis v. Lewis, 139 S.E. 772, 
194 N.C. 406. 


29. Hynds v. Hynds, 161 S.W. 812, 
253 Mo. 20; Mott v. Carolina Land, 
etc., Co., 60 S.B. 4238, 146 N.C. 525; 
Conkey v. John L. Roper Lumber Co., 
386 S.E. 42, 126 N.C. 499; Parker y. 


The general rule 


Brast, 32 S.H. 269, 45 W.Va. 399. 


3C. Miller v. Powers, 212 S.W. 453, 
184 Ky. 417; Ross v. Phillips, 129 A. 
21, 148 Md. 165; Cannon y. Jackson, 
97 A’ 468; 1252 (Par25 72 


f1. Kidd v. Borum, 61 So. 100, 181 
Ala. 144, Ann.Cas.1915C 1226; Booten 
v. T. P. Robertson & Sons, 250 S.W. 
1000, 199 Ky. 302; Miller v. Powers, 
212 S.W. 458, 184 Ky. 417; Cannon y. 
Jackson, 97 A. 468, 252 Pa. 257. 


32. May v. Chesapeake & O. Ry. 
Co., 212 S.W. 131, 184 Ky. 493; Flem- 
ing v. Canterbury, (Tex.Civ.App.) 237 
S.W. 366. 


83. Presumptions: 
Loss of title see supra § 55, 
Lost grant see infra § 62. 
Notice from: 


Open and notorious possession see 
supra § 48. 


Recording deed see supra § 49. 

c4 See Adverse Possession § 588. 
35. See supra § 31. 

36. See cases infra this note. 


[a] Improvements and taxes.— 
Where one tenant in common holds 
possession and makes improvements, 
deadens the timber, and sells it, and 
pays taxes, there is nevertheless a 
presumption that he holds in subordi- 
nation to the tenancy, in the absence 
of any notice, implied or actual, to his 
cotenant of the hostile character of 
his possession. Beattie v. McKinney, 
254 S.W. 3388, 160 Ark. 81. 


[b] Profits.—Mere proof that the 
tenant in possession received the 
profits without accounting to his co- 
tenant will not sustain a claim of ad- 
verse possession. Lewitzky v. Soto- 


a presumption of adverse holding arises after twenty 


loff, 73 A. 936, 224 Pa. 610. 


[c] Declarations of ouster.— 
Where an ouster is asserted by one 
who has held possession for or with 
his cotenant, presumptions are 
against him, and can be overcome 
only by some overt and notorious act 
or assertion of ownership of entire 
premises. Waterman y. Moody, 103 A. 
325, 92. Vt. 218. 


37. Wilson v. Storthz, 175 S.W. 45, 
117 Ark. 418. 


38. See cases infra notes 39-45. 


S9. Nickerson v. Nickerson, 126 N. 
E. 834, 235 Mass. 348; Severson v. Me- 
Kenzie, (Neb.) 241 N.W. 774. 


40. Crews v. Crews, 135 S.E. 784, 
192 N.C. 679. 


41. Janes v. Janes, 191 N.Y.S. 508, 
116 Misc. 725 [aff 190 N.Y.S. 932, 191 
N.Y.S. 932, 199 App.Div. 912, 956]. 


42. Crowley v. Grant, 127 P. 28, 63 
Or, 212. 


43. Ala.—Moore v. Elliott, 116 So. 
346, 217 Ala. 339. 


Ind.—Keyser v. Brown, 138 N.E. 514, 
80 Ind.App. 504. 


Iowa.—Clarke v. Dirks, 160 N.W. 31, 
178 Iowa 335. 


Kan,.—Vonfeldt v. Schneidewind, 198 
P. 958, 109 Kan. 265. 


Nev.—O’Banion vy, Simpson, 44 Nev. 
#88, 191 P. 1083. 


Vt.—Waterman v. Moody, 
325; 92 Vt. 218. 


44. Ala.—Johnson vy. 
Ala. 50, 52 Am.D. 212. 


Iowa.—Sagen v. Gudmanson, 145 N. 
W. 954, 164 Iowa 440. 


Mo.—Robidoux v. Cassilegi, 10 Mo. 


103 A. 


Toulmin, 18 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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‘§§ 57-59] 


years continuous sole possession.‘® 


[§ 58] (3) Admissibility. Following the rules as 
to admissibility of evidence in cases involving ad- 
verse possession generally,4* adverse possession of 
a tenant in common may be shown by proof of his 
acts in the exercise of his claimed rights of owner- 
ship,** if done after the cotenants’ rights to pos- 
session have acerued;*® or of facts showing that 
his possession was open and notorious,*® continu- 


App. 516 [aff 81 Mo. 459]. 


Pa.—Susquehanna, etc., R., etc., Co. 
v. Quick, 61 Pa. 328; Frederick v. 
Gray, 10 Serg.&R. 182. 


Eng.—Doe v. Prosser, Cowp. 217, 98 
Reprint 1052. 


45. Lester v. Harward, 91 S.E. 698, 
173 N.C. 838; Neely v. Neely, 79 N.C. 
478; Burnett v. Crawford, 27 S.H. 645, 
50 S.C. 161; Gray v. Givens, 12 S.C. 
Eq. 41, 11 S.C.Eq. 511. 


[a] Cestui que trust in possession 
under a trustee, and not claiming ad- 
versely to him, is not in sole posses- 
sion of the land within the meaning 
of the statute and cannot claim the 
benefit of the statutory presumption, 
especially where the statutory period 
had not elapsed. Jester v. Davis, 13 
S.E. 908, 109 N.C. 458. 


[b] Sole possession for less than 
statutory period necessary for raising 
presumption of adverse possession, 
but for more than the time required 
to establish title by adverse posses- 
sion, will not vest title in the tenant 
in sole possession in the absence: of 
evidence showing that it was adverse. 
Hampton v. Wheeler, 6 S.E. 236, 99 N. 
C. 222; Breden v. Mclaurin, 4 S.E. 
136, 98 N.C. 307; Page v. Branch, 1 S. 
625, 97 N.Ce 97, -2) Am:S.Rs° 281; 
Hicks v. Buliock, 1 S.E. 629, 96 N.C. 
164. 


46. 
620. 


47. Bowles v. Watson, (Tex.Civ. 
App.) 245 S.W. 120; Waterman v. 
Moody, 103 A. 325, 92 Vt. 218. . 


[a] By acts of anotrer in absence 
of proof of ageucy.—In an action by 
plaintiff, who claimed to have acquired 
title by adverse possession as against 
eotenants, in which plaintiff testifies 
that her husband was locking after 
and making contracts concerning. the 
land for her, testimony that the hus- 
band saw someone with reference to 
dividing the Jand, where he himself 
testified that he was not representing 
the wife in so doing, is not admissible 
to show plaintiff’s possession was not 
adverse to cotenants. Medlock v. 
Jones, 237 S.W. 438, 152 Ark. 57. 


48. Ferenbaugh v. Ferenbaugh, 136 
N.E. 213, 104 ChioSt. 556. 


49. See case infra this note. 


[a] Cotenant’s mortgages on crops 
are properly admitted on issue of pos- 
session and notice by tenants of ad- 
verse possession and claim of such co- 
tenant. Liddell v. Gordon, (Tex.Civ. 
App.) 270 S.W. 564. 


50. See case infra this note. 


[a] Acquiescence by disseizee.—In 
partition against purchasers from 
plaintiffs’ cotenants claiming to have 
acquired title by adverse possession, 
the question as to whether Diaintiffs 
permitted cotenant to remain _on the 
land is proper. Tompkins v. Hooker, 
(Tex.Civ.Apn.) 226 S.W. 1114 [original 
judgment aff on second reh and judg- 
ment on first reh rev (Civ.App.) 229 
S.W. 351]. 


51. See cases infra this note. 


See Adverse Possession §§ 598- 
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ous,°® and hostile,®! and of the circumstances con- 


[a] Filing suit for partition by 
agent of claimant to title by adverse 
possession is admissible to show 
plaintiff's possession: was not adverse 
to cotenant. Medlock v. Jones, 237 S. 
W. 438, 152 Ark. 57. 


{[b] Negotiations for purchase of 
cotenants’ interests.—Where a _ de- 
fendant tenant in common has agreed 
to purchase the interest of his _coten- 
ants, all the circumstances, including 
a deed of such interest on the payment 
of the price, are competent on the 
question whether defendant was 
recognizing the rights of cotenants or 
holding adversely. Cribb v. Hudson, 
160 P. 1019, 99 Kan. 65. 


[c] Letters of disseizor acknowl- 
edging cotenancy are admissible. 
Bailey’s Widow and Heirs v. See, 219 
S.W. 1061, 187 Ky. 596. 


[d] Deed of entire estate by the 
disseizor to a stranger, even though 
possession thereunder had not con- 
tinued for the statutory period, is a 
circumstance of the case to be con- 
sidered. Janes v. Janes, 191 N.Y.S. 
598, 116 Misc. 725 [aff 190 N.Y.S. 932, 
199 App. Div. 912 (rearg den 191 N.Y.S. 
932, 199 App.Div. 956) ]. 


Le] Listing for taxation by one in 
possession, half to himself and half to 
his cotenant, is evidence that he was 
not holding adversely to his cotenant. 
Sige v. Terry, 97 S.E. 485, 176 N.C. 

Cet 


{f] Recitals in deed from tenant in 
common in possession recognizing co- 
tenancy are admissible. Stephens v. 
House, 248 S.W. 30, 112 Tex. 459 [an- 
swers conformed to (Civ.App.) “257 S. 
W. 585]. 


[g] Declarations of disseizor in 
recognition of cotenancy are admis- 
sible. Liddell v. Gordon (Tex.Commn. 
App.) 254 S.W. 1098 [rev (Civ.App.) 
241 S.W. 750]. 


52.- Waterman vy. Moody, 
325, 92 Vt. 218. 


[a] Judgment recovered by de- 
ceased’s alleged heir against widow 
preceding and explaining the subse- 
quent deed by the heir to the widow 
is admissible, in a suit by deceased’s 
nephew, to establish the widow’s ad- 
verse claim. Wiggins v. Holmes, 
(Tex.Civ.App.) 39 S.W.(2d) 162. 


103 A. 


53. See Adverse Possession § 621. 
54. See cases infra this note. 
[a] Evidence held sufficient to es- 


tablish title by adverse possession.— 
Wisener v. Trapp, 114 So. 196, 216 Ala. 
595; Alabama Fuel & Iron Co. v. 
Broadhead, 98 So. 789, 210 Ala. 545; 
Turner v. Turner, 81 So. 17, 202 Ala. 
515; Hardin vy. Tucker, 3 S.W.(2d) 11, 
176 Ark. 225; Wilson v. Storthz, 175 
S.W. 45, 117 Ark. 418; Morris v. Fer- 
rell, 143 S.W. 583, 102 Ark. 679; Pe- 
bia v. Hamakua Mill Co., 30 Hawaii 
100; Arends v. Frerichs, 184 N.W. 650, 
186 N.W. 457, 192 Iowa 285, 1318; 
Vonfeldt v. Schneidewind, 198 P. 958, 
109 Kan. 265; Chapman vy. Chapman, 
272 S.W. 878, 209 Ky. 362; Layne v. 
Layne, 251 S.W. 667, 199 Ky. 598; 
Nickerson v. Nickerson, 126 N.E. 834, 
35 Mass. 348; Holland vy. Ousbye, 155 


nected with the execution of the deed under which 
claimant holds.®? 


[§ 59] (4) Weight and Sufficiency. Following 
the rule as to the character of evidence required to 
establish title by adverse possession generally,*? it 
is held that to prove title by adverse possession of 
the entire property in a cotenant,** or of any single 
element thereof,®° the evidence should be clear and 


N.W. 1071, 182 Minn. 106; Saucier v. 
Kremer, 249 S.W. 640, 297 Mo. 461; 
Spence v. Spence, (Mo.) 141 S.W. 898; 
Nickey v. Leader, 138 S.W. 18, 235 Mo. 
30; Misenheimer vy. Amos, 120 S.W. 
602, 221 Mo. 362; Janes v. Janes, 191 
N.Y.S. 508, 116 Misc. 725 [aff 190 N. 
Y.S. 932, 191 N.Y.S. 9382, 199 App-Div. 
912, 956]; Hulsey v. Hulsey, (Tex. 
Civ.App.) 42 S.W.(2d) 179; Chestnut~ 
v. Casner, (Tex.Civ.App.) 42 S.W.(2d) 
175; Fritz v. Howeth, (Tex.Civ.App.) 
297 S:W. 334; Easterling v. Simmons, 
(Tex.Civ.App.) 293 S.W. 690; Clay- 
ton v. Humble Oil & Refining Co., 
(Tex.Civ.App.) 291 S.W. 597; Ray v. 
Van Deventer, (Tex.Civ.App.) 281 S. 
W.1111; Carr v. Alexander, (Tex.Civ. 
App.) 149 S.W. 218. 


[b] Bvidence held not sufficient to 
establish title by adverse possession. 
—Palmer v. Sims, 57 So. 704, 176 Ala. 
59: Beattie v. McKinney, 254 S.W. 
338, 160 Ark. 81; Wood v. Henley, 263 
P. 870, 88 Cal.App. 441; White v. Mc- 
Manus, 230 P. 472, 69 Cal.App. 50; 
Klumpke vy. Moreno, 140 P. 289, 313, 
24 Cal.App. 35; Andrews v. Floyd, 139 
N.E. 883, 308 Ill. 559; Long v. Morri- 
son, 95 N.E. 1075, 251 Ill. 143; Sagen 
v. Gudmanson, 145 N.W. 954, 164 Iowa 
440; Cribb v. Hudson, 160 P. 1019, 99 
Kan. 65; Collins v. Blair, 198 S.W. 
541, 178 Ky. 120; Smith v. Libby, 119 
A. 195, 122 Me. 156; Donohue v. Vos- 
per, (Mich.) 155 N.W. 407 [aff 37 S. 
Ct. 350, 243 U.S. 59, 61 L.Ed. 592]; 
Hart v. Eldred, 174 S.W. 380, 264 Mo. 
148; Coats v. Riley, 7 P.(2d) 644, 154 
Okl. 291; Houck v. Houck, 283 P. 25, 
288 P. 218, 133 Or. 78; St. Martin v. 
Hendershott, 160 P. 378, 82 Or. 58; 
Hover v. Hills, 117 A. 346, 273 Pa. 580; 
Clarke v. Johnson, 148 S.E. 190, 150 
S.C. 351; Drewery v. Nelms, 177 S.W. 
946, 182 Tenn. 254; Davis v. Houston 
Oil Co. of Texas, (Tex.Civ.App.) 162 
S.W. 913; Montgomery v. Trueheart, 
(Tex.Civ.App.) 146 S.W. 284, 


[ec] Evidence held sufficient to dis- 
prove title by adverse possession.— 
Anderson y. Broadwell, (Cal.App.) 6 
P.(2d) 260; Buck v. McMinn, (Mo.) 
300 S.W. 497; Weston v. Morgan, 160 
S.E. 436, 162 S.C. 177. 


[d] Evidence held sufficient to dis- 
prove interest of petiticner for parti- 
tion.—Zimmerman v. First Nat. Bank, 
(Mo.) 201 S.W. 852. 


55. See cases infra this note. 


[a] Evidence held sufficient to 
prove ouster.—Singer v. Nolan, 138 S. 
W. 958, 99 Ark. 446; Luney v. Rollins, 
183 N.W. 339, 191 Iowa 969; Brad- 
ford v. Armijo, 210 P. 1070, 28 N.M. 

; Beaver v. Wilson, 245 P. 34, 
Okl. 68; Crowley v. Grant, 127 P. 
63 Or. 212; Waterman v. Moody, 
A. 325, 92 Vt. 218; Hahn v. Keith, 
N.W. 551, 170 Wis. 524. 


{b] Evidence held insufficient to 
prove ouster.—Bracken v. Roberson, 
124 So. 287, 220 Ala. 152; Winsett v. 
Winsett, 83.-So. 117, 203 Ala. 3873; 
Stokely v. Conner, 68 So. 452, 69 Fla. 
412; Tillotson v. Foster, 141 N.E. 412, 
310 Ill. 52; Smith v. Tucker, 95 N.E. 
45, 250 Ill. 50; Lambert v. Hemler, 91 
N.E. 485, 224 Ill. 254; Geisendorff v. 
Cobbs, 94 N.H. 236, 47 Ind.App. 573; 
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convincing, although the title may be proved by 
parol,®° and may be established by a mere prepon- 
derance of evidence,®? that is circumstantial in its 


nature.®® 


[§ 60] e. Questions of Law and Fact.*° 
question as to whether or not undisputed acts of 
tenants in common amounted to a disseizin of their 
cotenants so as to start the operation of the statute 
of limitations is held to be a question for the court 
and not for the jury,®® and the rule is the same as 
to a question involving adverse possession where 
the elements going to make up adverse possession 
Where the evidence as to 
the facts relating to ouster®” or to adverse posses- 
sion,®* or to the different elements thereof,°* is con- 
flicting, it is properly submitted to a jury. Whether 
a lease, proved to be executed with the knowledge 
of a tenant in common of the demised property, was 


are not in evidence.®! 


Schoonmaker y. Schoonmaker, 133 N. 
W. 741, 185 N.W. 599, 154 Iowa 500; 
Smith v. Libby, 119 A. 195, 122 Me. 
156; Weston v. Morgan, 160 S.E. 436, 
162 S.C. 177; Allen v. La Follette, 120 
S.E. 176, 94 W.Va. 700. 


[c] Evidence held sufficient to 
prove actual possession.—Craig v. 
Cox, 99 N.E. 647, 255 Ill. 564. 


{d] Evidence held insufficient to 
prove continuous possession.—W ood 
v. Henley, 263 P. 870, 88 Cal.App. 441. 


fe] Evidence held sufficient to 
prove possession hostile.—Beitz v. 
Buendiger, 174 N.W. 440, 144 Minn. 
52; Bradford v. Armijo, 210 P. 1070, 
28 N.M. 288. 


[f] Evidence held insufficient to 
prove possession hostile.—Patterson 
v. Miller, 241 S.W. 875, 154 Ark. 124; 
Wood v. Henley, 263 P. 870, 88 Cal. 
App. 441; Price v. McLeod, 64 So. 769, 
67 Fla. 171; Stowell v. Lynch, 110 N. 
BE. 51, 269 Ill. 437; Sagen v. Gudman- 
son, 145 N.W. 954, 164 Iowa 440; Dew 
v. Hammett, 91 So. 523, 150 La. 1094; 
Collier v. Gault, 137 S.W. 884, 234 Mo. 
457; Snyder v. Kelsey, 156 N.Y.S. 741; 
Le Bianc vy. Jackson, (Tex.Commn. 
App.) 210 S.W. 687 [aff in part and 
rev in part (Civ.App.) 161 S.W. 60]. 


{g] Evidence held sufficient to 
prove possession not hostile.—Satch- 
er v. Radesich, 96 So. 35, 153 La. 468; 
Ford v. Weisher, (Tex.Civ.App.) 253 
Sow. 958. 


{h] Evidence held sufficient to 
prove possession open and notorious. 
—Arends v. Frerichs, 184 N.W. 650, 
186 N.W. 457, 192 Iowa 285, 1318; 
Mounce v. Hargis, 278 S.W. 107, 211 
Ky. 761; Corby v. Thompson, 163 N. 
W. 80, 196 Mich. 706; Misenheimer v. 
Amos, 120 S.W. 602, 221 Mo. 362; 
Golder v. Fowler, 188 N.Y.S. 805, 197 
App.Div. 254; Nevill v. Hinkle, (Tex. 
Civ.App.) 276 S.W. 324; Liddell v. 
Gordon, (Tex.Civ.App.) 270 S.W. 564; 
Terry v. Terry, (Tex.Civ.App.) 228 S. 
W. 299 [dism f w j]. 


{i] Evidence held insufficient to 
preve notice.—Peabody v. Burri, 99 N. 
HB. 690, 255 Ill. 592; Christianson v. 
Talmage, 138 P. 452, 69 Or. 440; Flem- 
ing v. Canterbury, (Tex.Civ.App.) 237 
S.W. 365. 

56. Blankenhorn y. Lenox, 98 N.W. 


556, 123 Iowa 67; Rand v. Huff, 51 P. 
577, 6 Kan.App. 922 [aff 53 P. 483, 59 


Kanwei tile Craigiy., Craig, 11 A. 60)8 
Pa.Cas. 357. 
57. Peabody v. Burri, 99 N.E. 690, 


255 Ill. 592. 
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58. See cases infra this note. 


[a] Ouster.—Beitz v. Buendiger, 
174 N.W. 440, 144 Minn. 52. 


[b] Notice of ouster.—Van Gun- 
den v. Virginia Coal, etc., Co., 52 F. 
838, 3 C.C.A. 294; Carpentier v. Men- 
denhall, 28 Cal. 484, 87 Am.D. 135; 
Arends v. Frerichs, 184 N.W. 650, 186 
N.W. 457, 192 Iowa 285, 1318; Luney 
v. Rollins, 183 N.W. 339, 191 Iowa 969; 
Zapf v. Carter, 75 N.Y.S. 197, 70 App. 
Div. 395 [dism 68 N.H. 1126, 176 N.Y. 
576]; Rohrbach v. Sanders, 62 A. 27, 
212 Pa. 636; Peeler v. Guilkey, 27 
Tex. 355; Baber v. Baber, 94 S.E. 209, 
121 Va. 740. 


59. Adverse possession generally 
see Adverse Possession §§ 622-631. 


60. Hendricks v. Musgrove, 81 S. 
W. 1265, 183 Mo. 300. 


61. Inglis v. Webb, 23 So. 125, 117 
Ala. 387; Morris v. Davis, 75 Ga. 169. 
62. Ala.—Hamby v. Folsam, 42 So. 


548, 148 Ala. 221. 
Ark.—Trapnall v. Hill, 31 Ark. 345. 


Iowa.—Knowles v. Brown, 28 N.W. 
409, 69 Iowa 11. 


Ky.— Gill v. Fauntleroy, 8 B.Mon. 
De 


17 


Mich.—Patrick v. Kalamazoo, Y. M. 
C. A., 79 N.W. 208, 120 Mich. 185; 
La Fountain v. Dee, 63 N.W. 220, 110 
Mich, 347; Fenton y. Miller, 53 N.W. 
957, 94 Mich. 204; Highstone v. Bur- 
dette, 20 N.W. 64, 54 Mich. 329. 


Miss.—Corbin v. Cannon, 31 Miss. 
570; Harmon v. James, 15 Miss. 111, 
45 Am.D. 296. 


Mo.—Warfield v. Lindell, 38 Mo. 561, 
90 Am.D. 443. 


Neb.—Beall v. McMenemy, 88 N.W. 
134, 63 Neb. 70, 98 Am.S.R. 427. 


aa ede v. Shannon, 44 N.H. 
572. 


N.Y.—Clark v. Crego, 47 Barb. 599 
[aff 51 N.Y. 646]; Jackson v. Whit- 
beck, 6 Cow. 632, 16 Am.D. 454. 


N.C.—Johnson v. Swain, 44 N.C. 335. 


Pa.—Rohrbach v. Sanders, 62 A. 
27, 212 Pa. 636; Keyser v. Evans, 30 


Pa, 507; Workman v. Guthrie, 29 Pa. 
495, 72 Am.D. 654; Blackmore v, 
Greggs, 2 Watts & S.-182; Craig v. 


Craig; 11 A. 60, 98\'Pa.Cas.° 357: 
eee ee v. Gilliam, 1 Coldw. 


Va.—Purcell v. Wilson, 4 Gratt. (45 
Mae Os 


AE MEN to 


[§ 61] f. Verdict and Findings. : 
volving adverse possession generally,®” a finding 
which omits or denies the existence of one- or more 
of the elements necessary to constitute adverse pos- 
session will not support a judgment in favor of the 
cotenant claimifg title to the whole property by 
adverse possession.®S 
manded of his cotenant to be let into immediate 
possession and that the cotenant refused is not a 
finding of ouster in absence of a finding as an es- 


[$§ 59-61 


executed adversely or merely for the purposes of 
convenience of the parties is properly submitted to 
a jury, and if the evidence on that point is conflict- 
ing the finding of the jury thereon is conclusive.** 
So also the question of tenancy under an agreement 
is for the jury where the agreement is so ambiguous 
in itself that parol testimony must be had in rela- 


As in eases in- 


A finding that plaintiff de- 


Eng.—Doe v. Prosser, Cowp. 217, 98 
Reprint 1052; Peaceable v. Read, 1 
East 568, 102 Reprint 220. 


[a] Whether relationship of land- 
lord and tenant exists between coten- 
ants is a question of fact for the ju- 
ry. Boley v. Barutio, 24 Ill.App. 515 
[aff 11 N.E. 393, 120 Ill. 192]. 


63. Ark.—Medlock y. Jones, 287 S. 
W. 438, 152 Ark. 57. 


Mo.—Robidoux y. Cassilegi, 10 Mo. 
App. 516 [aff 81 Mo. 459}. 


N.Y.—Berger v. Horsfield, 176 N.Y. 
S. 854, 188 App.Div. 649. 


Pa.—Hover vy. Hills, 117 A. 346, 273 
Pa. 580; Reap v. Dougher, 103 A. 1014, 
261 Pa. 28; Susquehanna, etc., R., etc., 
Co. v. Quick, 61 Pa. 828; Bolton vy. 
Sas ane 2 Watts & S. 294, 37 Am.D. 


$.C.—Whitaker v. Jeffcoat, 122 S.E. 
495, 128 S.C. 404. 


Tex.—Coleman v. Buttram, (Civ. 
App.) 40 S.W.(2d) 977; Wiggins v. 
Holmes, (Civ.App.) 39 S.W.(2d) 162; 
Liddell v. Gordon, (Civ.App.) 226 S. 
W. 459; Long v. McCoy, (Civ.App.) 
294 S.W. 633 [aff (Commn.App.) 15 S. 
W.(2d) 234, reh den 17 S.W.(2d) 783]; 
Martinez vy. Bruni, (Civ.App.) 216 S. 
for? [mod (Commn.App.) 235 S.W. 
oO . 


64 See cases infra this note. 


[a] Open and notorious posses- 
sion.—Ashford v. Ashford, 34 So. 10, 
136 Ala. 631, 96 Am.S.R. 82; Wiggins 
v. Holmes, (Tex.Civ.App.) 39 S.W. 
(2a) 162; Fowler v. Hardee, (Tex.Civ. 
App.) 16 S.W.(2d) 154; Long v. Mc- 
Coy, (Tex.Civ.App.) 294 S.W. 633 [aff 
(Commn.App.) 15 S.W.(2d) 234 (reh 
den 17 S.W.(2d) 783)]. 


[b] Hostile possession.—Clary v. 
Hatton, 67 S.E. 258, 152 N.C. 107. 


[c] Lapse of time, or what coxsti- 
tutes reasonable time.—Ela v. Hla, 47 
A. 414, 70 N.H. 163; Burnett v. Craw- 
ford, 27 S.E. 645, 50° S.C. 1613. Lid- 
oe Gordon, (Tex.Civ.App.) 226 S. 


{d] Minority of cotenant, suspend- 
ing statute——Coleman v. Buttram. 
(Tex.Civ.App.) 40 S.W.(2d) 977. 


65. Comstock v. Hastwood, 18 S. 
W. 39, 108 Mo. 41. 


66. Bromley v. Miles, 
Shab): Anpsbiven gb. 


67. See Adverse Possession § 633. 


68. Morris v. Jackson, Tex. 
Commn.App.) 296 S.W. 486. ‘ 


64 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tablished fact that the cotenant had an intent to 
oust.® 


} [§ 62] 5. Presumption of Lost Grant.7°. While 
it is the general rule that long continued peaceable 
possession of real estate, accompanied by the usual 
acts of ownership, may justify the presumption of 
a lost grant of the property to the oceupant,™ re- 
gardless of the period prescribed for acquiring ti- 
tle by adverse possession in its technical sense or 
by preseription,’? the presumption is one of fact 
depending on the circumstances of the case,?? which 
may be rebutted.7* The general rule™® is subject 
to the qualification that it will not arise where the 
circumstances are consistent with the nonexistence 
of a grant,*® as in the case of possession by a coten- 
ant in the absence of other circumstances supporting 
the presumption;77 but, where the things done and 
the things omitted with regard to the property by 
the parties for long periods of time after the sup- 
posed execution of the conveyance ean be satisfac- 
torily explained only upon the hypothesis of its ex- 
istence, the grant may be presumed in order to quiet 
the possession.78 To rebut the presumption of a 
release or ouster or other thing necessary to protect 
the possessor arising from exclusive or uninterrupted 
possession by one tenant in common for a great 
number of years claiming the same as his own with- 
out any account with his cotenants or claims on their 
parts, they being under no disability to assert their 
rights, disabilities, unlike actions arising under stat- 
utes of limitations’? may be allowed to cumulate,®° 
and where subsequent disability of the owner of the 
estate to sue arises, the period of disability is to 
be deducted so that the presumption can have effect 
only by counting the time irrespective of the pericd 
of disability.81 Disability of some of the parties 
claiming an interest in land, which was originally 


Carpentier v. Mendenhall, 28,57 Reprint 300. 
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common property during the period when the pos- 
session held by certain of the cotenants and those 
under whom they claimed was adverse, does not re- 
but the presumption of ouster arising from a contin- 
ued adverse possession for more than forty years, 
where the parties under disability claimed under 
an ancestor who was under no disability at the time 
the adverse possession commenced.®? 


[§ 63] F. Rent, Income, and Profits*—1. Collec- 
tion and Application of Rents. In case of a joint 
lease of the premises one tenant in common may col- 
lect the rents,** and payment to him will discharge 
the tenant®* at least where he has not received no- 
tice from other cotenants not to do so®® and, where 
the rent is not apportioned, he cannot be required 
to pay to each cotenant his respective portion there- 
of ;8° however, tenants in common may distrain sey- 
erally, each for his own share of the rent, or one 
may distrain in the names of all if not forbidden 
by the others to do so,8? and, in the case of a lease 
by a cotenant of his particular interest in the prem- 
ises, while the lessees are bound to pay him for his 
share,*® if they pay him for more than the share 
to which he is entitled they pay him in their own 
wrong.®® In the absence of statute or agreement 
to the contrary, where one codwner of property col- 
lects the rents or profits of the whole, he does so not 
in the capacity of agent, but in that of owner,?® 
although he may be regarded as a representative of 
his cotenants,®! and he holds the money received 
in excess of his share not as a trustee, but as a 
debtor.°2 A cotenant, having received the rent for 
thé common property, may apply it to pay a proper 
charge thereon? unless he has been notified not to 
do so by the others®* or an authority granted him 
has been revoked;®* and it has been held his duty 


to do so to prevent a sale of the land for taxes?® 


See Barnum vy. Lan-| ders, 128 S.W. 608; Barnes v. Barnes, 


69. 
Cal. 484, 87 Am.D. 135. 


70. Presumption of ouster and ad- 
verse possession see supra § 57. 


71. See Adverse Possession § 651. 

72. See Adverse Possession § 650. 

73. Stephens v. — House, (Tex. 
Commn.App.) 248 S.W. 30, 112 Tex. 
459 [answers conformed to (Civ.App.) 
257 S.W. 585]. 

74. Drewery v. Nelms, 177 S.W. 
946, 132 Tenn. 254. 

75. See Adverse Possession § 651. 

7G. See Adverse Possession § 652. 

77. Stephens v. House, 248 S.W. 
30, 112 Tex. 459 [answers conformed 
to (Civ.App.) 257 S.W. 585]. 

78. Waterman v. Moody, 103 A. 
325, 92 Vt. 218. 

79. Cumulation of disabilities un- 
der statutes of limitation see Adverse 
Possession § 195. 


go. Marr v. 
(Tenn.) 488. 


gl. Marr vy. Gilliam, supra. 


82. Dobbins v. Dobbins, 53 S.E. 
870, 141 N.C. 210, 115 Am.S.R. 682, 10 
L.R.A.N.S. 185. 


83. Cessna v. Hulce, 153 N.E. 679, 
322 Ill. 589; Miner v. Lorman, 38 N. 
Ww. 18, 70 Mich. 173; Foster v. Magee, 
2 Lans. (N.Y.) 182;. Tyson v. Fair- 
clough, 2 Sim.&St. 142, 1 Eng.Ch. 142, 


Gilliam, 1 Coldw. 


don, 25 Conn. 137 (where a payment to 
one cotenant as agent for the others 
was held good). 


84 Decker v. Livingston, 15 Johns. 
(N.Y.) 479. 


85. Harrison v. Barnby, 5 T.R. 249, 
101 Reprint 138. : 


86. Griffin v. Clark, 33 Barb. (N.Y.) 
46; De Coursey v. Guarantee Trust, 
etc., Co., 81 Pa. 217. But see Tyson v. 
Fairclough, 1 Sim.&St. 142, 1 Eng.Ch. 
142, 57 Reprint 300 (holding that, not- 
withstanding a notice by a cotenant 
to pay the rents to him and not to 
another cotenant, the tenant may pay 
the whole of the rent to such other 
cotenant and certainly may safely 
pay to him his due share thereof). 


87. See Landlord and Tenant § 
1606. 

88. Barnum v. Landon, 25 Conn. 
137. 

89. Barnum vy. Landon, supra. 

90. Kennedy v. De Trafford, [1897] 
A.C. 180. 

91. O’Connell v. O’Connell, 117 A. 
634, 93 N.J.Eq. 603. 

92. St. John v. Coates, 18 N.Y.S. 
419, 63 Hun 460 [aff 35 N.E. 891, 140 
N.Y. 634]; Shearman v. Morrison, 


24 A. 318, 149 Pa. 386; Stehman v. 
Campbell, 4 Pa.Dist. 441. 


93. Ky.—Pool v. Pool, 283 S.W. 
111, 214 Ky. 267; Stokeley v. Flan- 


*By GEORGE BALLUFF, JR. (§§ 63-67). 


72 S.W. 282, 24 Ky.L. 1732. 


Mich.—Zwergel v. Zwergel, 194 N. 
W. 505, 224 Mich. 31. 


Minn.—Kean v. Connelly, 25 Minn. 
222, 33 Am.R. 458. 5 


ee v. Zimmer, 209 S.W. 
909. 


on ee v. Osborn, 4 Paige 


Okl.—Airington v. Airington, 192 
P. 689, 79, OK], 243,.27 A.L.R- 182. 4 


Or.—Minter v. Durham, 11 P. 231, 
13 Or. 470. 


Tex.—Putty v. Putty, (Civ.App.) 6 
S.W.(2d) 136. 


Eng.—Williams. v. Williams, 68 L.J. 
Ch. 528. 


Ont.—In re Curry, 25 Ont.A. 267 
[aff 17 Ont.Pr. 379]. 


[a] Burden of proof.—Where a 
contract was alleged for the erection 
of a building, and a division of rents 
after defendant should have reim- 
bursed himself from the rents to the 
extent of one half the cost of the 
building, it is incumbent on plaintiff 
to prove such reimbursement. Ayotte 
v. Nadeau, 81 P. 145, 32 Mont. 498. 


$4 Moreira v. Schwan, 37 So. 542, 
113 La. 643. 


95. Switzer v. Switzer, 41 A. 486, 
57 N.J.Hq. 421. 


96. Peabody v. Burri, 99 N.E. 690,- 
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or to stop interest charges,®’ but he has no right 
to apply the rents collected to charges disconnect- 
If rents, income, 
or profits be collected and proper liens or charges 
against the common estate be discharged, in the ab-, 
sence of proof to the contrary it will be presumed 
that such payments were made from the amounts 
so that, if a mortgage or lien theretofore 
held by a tenant in common or one in privity with 
him be so discharged during the cotenancy, such 
discharge will be presumed to be for the benefit of 


ed from the common ownership.°® 


collected ; 


all the cotenants therein.®® 


255 Ill. 592. 


[a] It is the duty of the agent of 
a cotenant, as it is the duty of the 
cotenant, to apply the rents to the 
payment of the taxes. Peabody v. 
Burri, 99 N.E. 690, 255 Ill. 592. 


97. Heflin v. Heflin, 134 So. 20, 222 
Ala. 662. 


98. Moreira v. Schwan, 37 So. 542, 
113 La. 643; Miner v. Lorman, 38 N. 
W. 18, 70 Mich. 173; Minter v. Dur- 
ham. 11 P. 231. 13 Or. 470; Werner v. 
Randall, 170 N.W. 727, 168 Wis. 506. 


99. Porter v. Mooney, 116 N.E. 60, 
64. Ind.App. 479; Knolls v. Barnhart, 
W1sN.Y. 474. s 


[a] Thus, where a tenant in com- 
mon purchases the cotenant’s inter- 
est at a tax sale, he must apply the 
rents received to reimburse himself; 
he cannot acquire the tax title as 
against the cotenant. Davis v. Chap- 
man, 24 F. 674. 


[b] Insnrance.—Where one coten- 
ant in exclusive possession insured 
the buildings which later burned 
down, the premiums were presumed 
. to have been paid out of the rents, 
and the cotenant should account for 
the insurance money and receive cred- 
it for his expenditure on the new 
buildings he erected. McIntosh v. On- 
tario Bank, 19 GrantCh. (Ont.) 155. 


Purchase of tax title by cotenant 
see infra § 96. 


1. Accounting see infra §§ 137-148. 


2. Shiels v. Stark, 14 Ga. 429; 
Dickerson v. Weeks, 64 So. Terk, 106 
Miss. 804; Bennett v. Bennett, 36 So. 
452, 84 Miss. 493. 


3. St.4& 5 Annec 16 § 27. 


4. English statutes as part of com- 
mon law see Common Law § 22. 


5. Effect of Statute of Anne see 
infra § 137. 


6. Ala.—Phillips v. Smith, 107 So. 
841, 214 Ala. 382; Porter v. Hender- 
son, 86 So. 531, 204 Ala. 564; Cochran 
v. Leonard, 85 So. 693, 204 Ala. 163: 
Fielder v. Childs, 73 Ala. 567; Terrell 
v. Cunningham, 70 Ala. 100; New- 
bold v. Smart, 67 Ala. 326. 


Ark.—Cannon vy. Stevens, 115 S.W. 
388, 88 Ark. 610; Hamby v. Wall, 2 
S.W. 705, 48 Ark. 1385, 3 Am.S.R. 218. 


Cal.—Pico v. Columbet, 12 Cal. 414, 
73 Am.D. 550; McWhorter v. Mc- 
Whorter, 278 P. 454, 99 Cal.App. 298. 


D.C.—Allen vy. Jones, 12 F.(2d) 186, 
56 App.D.C. 245; Lyon v. Bursey, 42 
App.D.C. 519. 


Hawaii.—De Mello v. De Mello, 24 
Hawaii 675; Peterson v. Kaanaana, 
10 Hawaii 384; Hawaiian Commercial, 
etc,, Co. v. Waikapu Sugar Co., 9 
Hawaii 75. 


Tll.— Boley v. Barutio, 24 TIll.App. 
515) faff in 11 N.E. 393, 120 Ill. 192]; 
Sconce v. Sconce, 15 Ill.App. 169. 
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Ind.—Ryason v. Dunten, 73 N.E. 74, 


[§ 64] 2. Use and Occupation.t 
some authority in the United States to the contra- 
ry,2 based apparently upon the assumption that 
the Statute of Anne* has become a part of the com- 
mon law of the particular jurisdiction* and upon 
an interpretation of tHat statute at variance with 
that adopted by the English courts,’ the generally 
accepted rule is that at common law one tenant in 
common who occupies all or more than his propor- 
tionate share of the common premises is not liable, 
because of such occupancy alone, to his cotenant or 


[§§ 63-64 
While there is 


cotenants for rent or for use and oceupation.® He 
Y.S. 1108. 71 Misc. 263; Cole v. Cole, 
108 N.Y.S. 124, 57 Misc. 490; Mat- 


164 Ind. 85; Davis v. Hutton, 26 N.E. 
187, 1006, 127 Ind. 481; Crane v. Wag- 
goner, 27 Ind. 52, 89 Am.D. 493; But- 
ler v. Butler, 114 N.E. 760, 63 Ind. 
App. 533; McCrum v. McCrum, 76 
N.E. 415, 36 Ind.App. 636. 


Iowa.—Van Veen v. Van Veen, 238 
N.W. 718 [supplementing op 236 N. 
W.11; Stevens v. Pels, 175 N.W. 3038, 
191 Iowa 176; Sagen v. Gudmanson, 
145 N.W. 954, 164 Iowa 440; Van Or- 
mer v. Harley, 71 N.W. 241, 102 Iowa 
150; Belknap v. Belknap, 41 N.W. 
568, 77 Iowa 71. 


Kan.—Thrustin v. Brown, 109 P. 
784, 83 Kan. 125, 29 L.R.A.N.S, 238. 


Md.—Meyers v. East End Loan & 
Savings Ass’n of Baltimore City, 116 
A. 458, 139 Md. 607; Hogan v. Mc- 
Mahon, 80 A. 695, 115 Md. 195, Ann. 
Cas.1912C 1260; McLaughlin v. Mc- 
Laughlin, 30 A. 607, 80 Md. 115; Is- 
too v. Israel, 30 Md. 120, 96 Am.D. 


Mass.—Fiske v. Quint, 174 N.E. 
196, 274 Mass. 169; Giuggio v. Paoli, 
138 N.E. 814, 244 Mass. 279; Moseley 


v. Moseley, 132 N.B. 418, 240 Mass. 
22; Munroe v. Luke, 1 Mete. 459; 
Sargent v. Parsons, 12 Mass. 149. 


Mich.—Zwergel v. Zwergel, 194 N. 
W. 505, 224 Mich. 31; Owings v. Ow- 
ings, 114 N.W. 3938, 150 Mich. 609; 
Wilmarth v. Palmer, 34 Mich. 3847; 
Everts v. Beach, 31 Mich. 136, 18 Am. 
R. 169. 


Minn.—Sons v. Sons, 186 N.W. 811, 
151 Minn. 360; Hause v. Hause, 13 
N.W. 43, 29 Minn. 252; Kean v. Con- 
nelly, 25 Minn. 222, 33 Am.R. 458; 
Holmes v. Williams, 16 Minn. 164. 


Mo.—Wade vy. Meyer, (App.) 222 S. 
W. 480. 


‘N.H.—Berry v. Whidden, 62 N.H. 
473; Webster v. Calef, 47 N.H. 289. 


N.J.—Rose v. Cooley, (Ch.) 62 A. 
867; Tolen v. Tolen, 126 A. 211, 96 
N.J.Eq. 496, 2 N.J. Mise. 894; Battin 
v. Battin, 120 A. 519, 94 N.J-Eq. 497 
batt £20 SAG 520 ote Nel, Baewra Siahe 
O’Connell v. O’Connell, 117 A. 634, 93 
N.J.Eq. 608; Lloyd v. Turner, 62 A. 
771, 70 N.J.Hq. 425; Sailer v. Sailer, 
5 A. 319, 41 N.J.Eq. 398; Swallow v. 
Swallow, 31 N.J.Nq. 390; Buckelew v. 
Snedeker, 27 N.J.Eq. 82; Izard v. 
Bodine, 11 N.J.Hq. 403, 69 Am.D. 595. 


N.Y.—Minion v. Warner, 173 N.Y.S. 
69, 185 App.Div. 246; Adams v. Bris- 
tol, 111 N.Y.S. 231, 126 App.Div. 660 
EFRTE USO INE OOD) GG IN nyacma d Oni 
Willes v. Loomis, 87 N.Y.S. 1086, 94 
A»n.Div. 67; Biglow v. Biglow, 77 
N.Y.S. 716, 75 App.Div. 98; Valentine 
v. Healey, 33 N.Y.S. 246, 86 Hun 259; 
Joslyn v. Joslyn, 9 Hun 388; Wilcox 
v. Wilcox, 48 Barb. 327; Woolever v. 
Knapp, 18 Barb. 265; In re Grace’s 
Estate, 247 N.Y.S. 224, 138 Mise. 848 
[aff 249 N.Y.S. 862, 282 App.Div. 785]; 
Bldridge v. Wolfe, 221 N.Y.S. 508, 129 
Misc. 617; Foster v. Foster, 129 N. 


ter of Lucy, 24 N.Y.S. 352, 4 Misc. 
349, 1 Pow.Surr. 117; McMurray v. 
Rawson, 3 Hill 59. 


en eee v. Roberts, 55 N.C. 


Ohio.—Corben y. 
OhioN.P.N.S. 547. 


Okl.—BHysenbach v. Naharkey, 236 
P. 619, 110 Okl. 207 [op mod 246 P. 
603, 114 Okl. 217, and cert den 46 S.Ct. 
21, 269 U.S. 561, 70 L.Ed. 412]. 


Pa.—Kline v. Jacobs, 68 Pa. 57; 
Coleman’s Appeal,62 Pa. 252; Thomp- 
son v. Newton, 7 A. 64, 8 Pa.Cas. 
118 [aff 2 Pa.Co. 362]; Wells v. Beck- 
er, 24 Pa.Super. 174; Stamm’s Est, 
17 Pa.Dist. 863: Stamm’s BEst., 16 Pa. 
Dist. 933; Spellbrink’s Estate, 3 Pa. 
Dist. 807, 15 Pa.Co. 506; Underwood’s 
Estate, 5 Pa.Co. 621; Keller v. Lamb, 
10 Kulp 246; Jevons v. Kline, 9 Kulp 
305; Kennedy’s Estate, 1 Lack.Leg.N. 
oe Norris v. Gould, 15 Wkly.N.C. 
187. 


Armstrong, 28 


S.C.—Griffin v. Griffin, 64 S.E. 160, 
82 S.C. 256; Jones-v. Massey, 14 S.C. 
Nes Volentine v. Johnson, 10 S.C.Eqa. 


PS ig ca a v. Taylor, 16 Lea 


Tex.—Autry v. Reasor, 108 S.W. 
1162, 113 Ww, 748, 102 Tex. 123; Neil 
v. Shackelford, 45 Tex. 119; Hacker 
v. Hacker, (Civ. App.) 4 $.w. (24) 218; 
Roberts v. Roberts, (Civ.App.) 278 S. 
W. 937; Guarantee Mercantile Co. v. 


Nelson, (Civ.App.) 223 S.W. 543; 
Broom vy. Pearson, (Civ.App.) 200 Ss. 
W. 191; Morris v. Morris, 105 S.W. 


242, 47 Tex.Civ.App. 244; Mahon v. 
Barnett, (Civ.App.) 45 S-w. 24; Cal- 
houn v. Stark, 35 S.W. 410, 13 Tex: 
Civ.App. 60; 
Ranch, etc., Co., 21 S.W. 
Civ.App. 321; Ring v. Smith, 1 Tex. 
App.Civ.Cas, ’s 1115; McGrady v. Mc- 
Rae, 1 Tex.App.Civ.Cas. § 1036; An- 
derson v. Clanch, 6 S.W. 760. 


Eng.—Beer v. Beer, 12 C.B. 60, 74 
E.C.L. 60, 188 Reprint 823; McMahon 
v; Burehell, iCoop.” te"Cottes45% 47 
Reprint 944, 2 Phil. 127, 22 Eng.Ch. 
127, 41 Reprint 889, 5 Hare 322, 26 
Eng.Ch.. 322,.67. Reprint 936; Grif 
fies Vv. Griffies, 8 L.'T.Rep.N.S. 758. 


N.B.—Guptill v. Ingersoll, 2 N.B. 
Eq. 252. 

Ont.—Wuychik v. 
Ont.W.N. 2073 
Ont re sah won 
OntsPriw4: 
Ch,- 2215 
Ch. 490. 


[a] Use of adjoining sidewalk.— 
Almy v. Daniels, 23 A. 637, 17 Ril: 
ae 4 A, 753, 10 A. 654, 15 RE 


[b] Diability of minor for moth- 
er’s occupation.—A minor was held 
not to be responsible to a codéwner 


Bennett v. Virginia 


L2G Dex. 


Majewski, 19 
Munsie v. Lindsay, 10 
In re Kirkpatrick, 10 
Rice v. George, 20 Grant 
Bates v. Martin, 12 Grant. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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may become liable therefor, however, because of an 
express or implied agreement’ or if he stands in a 


for his mother’s occupation of the 
common property. Stewart v. Crump, 
59 So. 903, 131 La. 463. 


[c] Where personal property is 
owner in common, all the owners are 
equally entitled to the possession of 
it, and, where one of them is in the 
actual possession, he has a right to 
maintain that possession unless he 
does some act inconsistent with the 
common ownership. Bertrand v. Tay- 
lor, 32 Ark. 470; Southworth v. 
Smith, 27 Conn. 355, 71. Am. Des -72'5 
Elam v. Moorefield, 33 Ga. 167; Fight- 
eae v. Beasly, 7 J.J.Marsh. (Ky.) 


[d] Codwnership of depot by pri- 
vate individual.—Where a private in- 
dividual became owner of a one-third 
interest in a union depot, and other 
joint owners did not exclude him from 
its use as a depot, he would not be en- 
titled to one third of the fair rental 
value of the premises for the time 
preceding a partition decree. Clem- 
ents v. Seaboard Air Line Ry. Co., 124 
S.E. 516, 158 Ga. 764. 


[e] Lessee of interest of one ten- 
ant in common, occupying the whole 
estate and not attorning to the other 
tenants in common, to whose occu- 
pation of the estate he has never ob- 
jected, is in the same position as his 
lessor and is not liable for use and 
occupation. Badger v. Holmes, 6 
Gray (Mass.) 118. 


[f] Use of mining tunnel.—Where 
a cotenant of a mining tunnel makes 
use of the same for his exclusive ben- 
efit, he is bound-to recompense his co- 
owner for what such use of the lat- 
ter’s interest is reasonably worth. 
orien v. Laesch, 125 P. 498, 52 Colo. 


[fg] Occupants of land obtaining 
title to an undivided share during 
their occupancy and continuing the 
same were not chargeable by their co- 
tenants for use and occupation after 
acquiring said title. Biglow v. Big- 
low, 77 N.Y.S. 716, 75 App.Div. 98. 


7. Ala.—Long v. Grant, 50 So, 914, 
163 Ala. 507, 136 Am.S.R. 86. 


Del.—In re Journey, 44 A. 795, 7 


Del.Ch. 1. 
Ill.—Boley v. Barutio, 11 N.E. 393, 
120 Ill. 192 [aff 24 Ill.App. 515]; El- 


liott v. Knight, 64 Ill.App. 87. 


Mass.—Kites v. Church, 8 N.E. 743, 
142 Mass. 586; Field v. Craig, 8 Al- 
len 357. 


Mich.—Fuller v. Sweet, 
Ze, 18 AmeR. 122. 

N.H.-—Porter v. Ayer, 
66 N.H. 400. 


N.Y.—Myers v. Bolton, 35 N.Y.S. 
577, 89 Hun 342 [mod 52 N.E. 114, 
1125, 157 N.Y. 393, 158 N.Y. 665, 28 
Neve Civ.Proc. 397 ]3) In’re Grace’s Es- 
tate, 247 N.Y.S. 224, 138 Misc. 348 
{aff 249 N.Y.S. 862, 232 App.Div. 785]. 


Pa.—Clayton v. McCay, 22 A. 754, 
143 Pa. 225; Kline v. Jacobs, 68 Pa. 
57; Corbett v. Lewis, 53 Pa. 322. 


[a]. Exclusive use is szafficient 
consideration to support a promise to 
pay rent.—Ayotte v. Nadeau, 81 P. 
145, 32 Mont. 498. 


[b] Violation of agreement for 
free use by the occupying cotenant 
creates liability for rental from the 
date of such violation. Boley v. Ba- 
rutio, 24 Ill.App. 515 [aff in 11 N.E. 
393,.120 Tl. 192). 


[c] Cotenants renting from their 
agent.—Where cotenants by asgree- 
ment turned control of the premises 


30 Mich. 


29 A. 1027, 
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over to an agent, who took possession 
as such agent and thereafter rented 
the several apartments to the coten- 
ants, the occupancy of the cotenants 
was as tenants in severalty under 
such agent, making it the agent’s 
duty to collect rent from such ten- 
ants, and making him liable for the 
rental value of the apartments which 
he permitted some of the tenants to 
occupy without payment of rent. 
Wade v. Meyer, (Mo.) 222 S.W. 480. 


[d] Promise held not to refer to 
rent for use.—A promise by a tenant 
in common in possession of the land 
to pay ‘rents’ to his cotenant who 
had voluntarily withdrawn therefrom 
was held to refer to rents collected 
from a stranger tenant, and not to 
money for use of the land by the ten- 
ant in common himself. Cochran v. 
Leonard, 85 So. 6938, 204 Ala. 163. 


fe] Question for jury.—Whether 
or not the relationship of landlord and 
tenant in the common property ex- 
ists between tenants in common is, 
under a conflicting state of facts, a 
question for the jury. Chapin v. Foss, 
75 Ill. 280; Boley v. Barutio, 24 Ill. 
ion, 515 [aff 11 N.E. 393, 120 Ill. 
1 . 


{[f] Untenantability of premises is 
no defense to an action for rent, un- 
der an express contract of rental. 
Kline v. Jacobs, 68 Pa. 57. 


[g] Action of distraint may be 
maintained. Luther v. Arnold, 42 S. 
C.L. 24, 62 Am.D. 422. 


8 Mo.—Tyler v. Cartwright, 40 
Mo.App. 378. 


N.Y.—Eldridge v. Wolfe, 221 N.Y.S. 
508, 129 Misc. 617. 


Pa.—Spellbrink’s Est., 
807, 15 Pa.Co. 506. 


Porto Rico.—Marini v. Common De 
La Baume, 4 Porto Rico Fed. 472. 


FN Tag v. Martin, 12 GrantCh. 


[a] YIllustration.—Where one co- 
tenant holds a position of trust as 
guardian of the person and estate 
of another cotenant, he is accountable 
for the reasonable rental value when 
he occupies himself. Tyler v. Cart- 
wright, 40 Mo.App. 378. 


[b] Basis of liability.—(1) The 
basis of liability is the obligation to 
make the property productive. Tyler 
v. Cartwright, 40 Mo.App. 378. (2) 
Otherwise the trustee would never 
procure tenants. Spellbrink’s Est., 
3 Pa.Dist. 807, 15 Pa.Co. 506. 


9. U.S.—McGahan v. Rondout 
Bank, 15 SiCt. 347, 156 U.S. 218,39 
L.Ed. 403; Clarke v. Boysen, 39 F. 
(2d) 800 [cert den 51 S.Ct. 75, 282 U.S. 
869, 75 L.Ed. 768]. 


D.C.—Williams v. Gardner, 9 D.C. 
401. 


Fla.—Tatum v. Price-Williams, 52 
So. 3, 59 Fla, 634. 


Ga.—Adams v. Bishop, 157 S.E. 523, 
42 Ga.App. $11 [transf from Sup. Ct. 
152 S.E. 108, 170 Ga. 238]. 


Tll.—Leininger v. Reichle, 148 N.E. 
384, 317 Ill. 625; McParland v. Lar- 
kin, 39 N.E. 609, 155 Ill. 84. 


Ind.—McCrum v. McCrum, 76 N.E. 
415, 36 Ind.App. 636. 


Iowa.—Van Veen v. Van Veen, 238 
N.W. 718 [supplementing op 236 _N. 
W. 1]: Todd v. Stewart, 202 N.W. 
844, 199 Towa 821; Rippe v. Badger, 
101 N.W. 642, 125 Iowa 725, 106 Am. 
S.R.. 336% Dodge v. Davis, 52 N.W. 2, 
85 Iowa 77; Austin v. Barrett, 44 
Iowa 488; Sears. v. Sellew, 28 Towa 


3 Pa.Dist. 


‘born, 62 Tex. 495; 
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fiduciary relationship to his cotenant,® or. where he 
has ousted his cotenant® and, in some jurisdictions, 


501. 


Ky.—Crawford v. Wiedemann, 186 
S.W. 509,'170 Ky. 613. 


Mass.—Brown v. Brown, 
796, 209 Mass. 388; 
man, 111 Mass. 386. 


Mich.—Fenton v. Wendell, 74 N.W. 
384, 116 Mich. 45, 72 Am.S.R. 592. 


Minn.—Sons v. Sons, 186 N.W. 811, 
151 Minn. 360. 


Mo.—Childs v. Kansas City, etc., R. 
Co... °17- S.W 954 “Starks -vil dsirehs= 
pteher, 113 S.W. 1149, 134 Mo.App. 


95 N.E. 
Backus v. Chap- 


. 


Neb.—Schuster v. Schuster, 120 N. 
W. 948, 84 Neb. 98, 29 L.R.A.N.S. 224, 
18 Ann.Cas. 1078; Names v. Names, 
67 N.W. 751, 48 Neb. 701. 


N.J.—Maxwell v. Eckert, 109 A. 
730; Wickoff v. Wickoff, (Ch.) 18 A. 
74; Platt v. Platt, 116 A: 326, 93 N.S. 
Eq. 395; Edsall v. Merrill, 37 N.J. 
Eq. 114. 


N.Y.—Willes v. Loomis, 87 N.Y.S. 
1086, 94 App.Div. 67. 


Okl.— Kelly v. Dierks, 268 P. 193, 
131 Ok]. 217. 


R.I.—Knowles v. Harris, 5 R.I. 402, 
73 Am.D. 77. 


$.C.—Lyles v. Lyles, 10 S.C.Hq. 76. 


Tenn.—Johnson v. Covington, 251 §. 
bie 893, 148 Tenn. 47. 


x.—Autry v. Reasor, 108 S.W. 
116s, i13 Sw 748, 102 Tex. 123; Duke 
v. Reed, 64 Tex. 705; Osborn vy. Os- 
Hacker v. Hacker, 
(Civ.App.) 4 S.W.(2d) 218; Markyum 
v. Markum, (Civ.App.) 273 S.W. 298; 
Stephens v. Hewitt, (Civ.App.) 77 S. 
W. 229; -Hastham v. Sims, 32 S.W. 
359, 11 Tex.Civ.App. 133. 


Vt.—Hayden v. Merrill, 44 Vt. 336, 
8 Am.R. 372. 


Va.—Schroeder v. Woodward, 82 8S. 
E. 192, 116 Va. 506; Ruffners v. Lew- 
ee Leigh (34 Va.) 720, 30 Am.D, 


Wash.—Womach v. Sandygren, 180 
P. 922, 107 Wash. 80. 


W.Va.—Bodkin v. 
980, 48 W.Va. 108. 


Eng.—Pascoe v. 
508, 54 Reprint 201. 


[a] Time of actual exclusive oc- 
cupation.—Baylor v. Hopf, 17 S.W. 
230, 81 Tex. 637. 


{[b] Exercising dominion without 
cotenants’ consent.—Where one of 
several tenants in common of a farm 
was requested by some of his coten- 
ants to occupy the buildings in order 
to prevent forfeiture of the insur- 
ance policy, and he did so and exer- 
cised dominion over the entire farm, 
he was liable to two other cotenants, 
who did not consent to such occu- 


Arnold, 35 S.E. 


Swan, 27 Beav. 


pancy, for their share of the fair 
rental value. Vass v. Hill, (N.J.Ch.) 
21 A. 585. 


[ec] Fraudulently obtaining ceeds. 
—A tenant in common fraudulently 
obtaining deeds to the common prop- 
erty is liable for rent thereon from 
the time of the delivery of the deeds. 
peep v. Miller, 15 N.E. 889, 109 N.Y. 


{d] In England (1) a receiver may 
be appointed in case of ouster between 
cotenanits (Sandford v. Ballard, 33 
Beav. 401, 55 Reprint 423), (2) ex- 
cepting in cases where the codéwner- 
ship is really a copartnership; in 
which event it may be necessary to 
ask for a dissolution as part of the 
remedy before equity will entertain 
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liability is placed on him by virtue of express stat- 
ute?® or because of the interpretation placed upon 
statutes similar in their terms to that of the Stat- 
ute of Anne.!1 Notwithstanding the rule may pre- 
vail in the particular jurisdiction that a cotenant 
may be charged for the use and occupancy of more 
than his proportionate share of the common prem- 
ises, the circumstances of the particular case may 
require a denial of the application of the rule as 
inequitable,'? as where the occupancy has been with 
the acquiescence of the cotenants!* or the other co- 
tenants have abandoned the occupancy of the prop- 
erty and declined to occupy it.** 


Holding over after agreement. Where a tenant 
in common who has occupied the premises under a 
rental agreement between himself and his cotenants 


holds over after the expiration of such agreement, ' 


according to some authorities the presumption is 
that the continued holding by the tenant in common 
is in his own right and, under the generally accepted 
view of the common law, is not a basis on which to 
charge him for use and occupation.‘> According to 
other authorities, however, he is liable in the same 
manner as if he were a stranger’® and must pay 
the rental fixed by the agreement!’ unless. he gives 
notice that he no longer holds thereunder.'® 


Occupancy of not more than share. A joint pro- 
prietor is not liable to his codwner for rent, on ac- 
count of the occupancy of the land, in the absence 
of any contract of lease, and where such proprietor 
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cultivates not more than his interest of the land, 
without objection from the other codwner,’® so when 
one joint owner of a plantation remains on and cul- 
tivates a portion of the land not exceeding one half, 
the other joint owner, who does not choose to oc- 
cupy the plantation or.any portion thereof, in the 
absence of a lease or agreement to pay rent, has no 
right of action against his joint owner who has 
cultivated a portion of the land for the rent there- 
of.?° 


If common property was unoccupied without the 
fault of any of the tenants in common then, on an 
accounting between them, none of them should be 
charged for the use of the property.?* 


[§ 65] 3. Rents and Profits Received.?? Although 
by the English common law a cotenant who had re- 
ceived more than his share of the rents and profits 
for or on the common property or some specifie part 
thereof was bound to account therefor to his coten- 
ants in an action at law only where he had been 
constituted by them a bailiff of their shares,?* this 
rule was altered by the Statute of Anne,?* and in 
England and in the United States either by recog- 
nition of the Statute of Anne as a part of the com- 
mon law?® or by virtue of substantially similar en- 
actments?® or because of general principles of eq- 
uity, the rule may now be stated in general terms 
to be that the cotenant receiving more than his just 
share of the rents and profits as to the common 
property may be required to account to his coten- 


r; 


such a bill (Roberts v. Eberhardt, Kay 
148, 69 Reprint 63). 


[fe] In Philippines, for the use and 
enjoyment of a particular portion of 
the lower part of a house, not used 
as living quarters, a coéOwner must, 
in strict justice, pay rent, in like man- 
ner as other people pay for similar 
space in the house; he has no right to 
the free use and enjoyment of such 
space which, if rented to a third 
party, would produce income. Par- 
dell v. Bartolome, 23 Philippine 450. 


What constitutes ouster see supra 
§§ 32-42. 


10. See statutory provisions. 


11. Liability to account see infra 
§ 187 et sea. 


12. See cases infra this note and 
notes 18, 14. 


{a] Fulfillment of conditions of 
devise by one cotenant.—Where two 
brothers by their father’s will were 
made cotenants of a farm on condi- 
tion that they support their mother 
and unmarried sisters during life, and 
one of them being uninterested in 


such work allows his brother to oc- 


cupy the farm and receive all the 
benefits from it, which brother in 
turn performed all the conditions im- 
posed on both, it was held that, after 
the death of both, the heirs of the one 
who had remained in possession and 
who were still occupants thereof were 


not liable to the heirs of the other | 


for rent. Patton vy. Patton, 246 S.W. 
$15, 197 Ky. 237. 


13. Hixon v. Bridges, 38 S.W. 1046, 
18 Ky.L. 1068. 


14 Crawford v. Wiedemann, 186 
S.W. 509, 170 Ky. 613. 


[a] For example, an equitable co- 


tenant of hotel property who took a/| 


conveyance thereof from the trustee 


to secure his advances, which were 
greater than those of the other co- 
tenant, and never used or occupied 
the property, or excluded the other 
cotenant from using or occupying it, 
or denied his interest, merely holding 
title as security, while the other co- 
tenant abandoned the occupancy and 
did not demand it back thereafter, 
was not liable to the other cotenant 
for rent. Crawford v. Wiedemann, 
186 S.W. 509, 170 Ky. 613. 


15. Valentine v. Healey, 52 N.E. 
LOOT ALS 8=NGYat 36954243) RAS 66ies 
Dresser v. Dresser, 40 Barb. (N.Y.) 
300; Burchell v. Burchell, 160 N.Y.S. 
805, 96 Misc. 600 [aff 165 N.Y.S. 1078]; 
Mumford v. Brown, 1 Wend. (N.Y.) 
52, 19 Am.D. 461; Rockwell v. Luck, 
32 Wis. 70. But see Werner v. Ran- 
dall, 170 N.W. 727, 168 Wis. 506 (hold- 
ing that the owner of an undivided 
half interest in a farm, who had oc- 
cupied the farm under a rental agree- 
ment with the codwner, continued li- 
able for the reasonable rental value 
where he retained possession after 
the codwner’s conveyance of his in- 
terest). 


[a] Payment of rent after expira- 
tion of lease is evidence that cotenant 
still holds under the lease. Rock- 
well v. Luck, 32 Wis. 70. 


16. Ala.—O’Connor v. Brinsfield, 
101 So. 679, 212 Ala, 68. 


Ill.—Chapin v. Foss, 75 Ill. 280. 


Ind.—Harry v. Harry, 26 N.E. 
127 Ind. 91. et es as Uh 


Minn.—O’Connor vy, Delaney, 54 N, 
W. 1108, 58 Minn. 247, 39 Am.S.R. 601, 


Neb.—Carson v. Broady, 77 N.W. 
80, 56 Neb. 648, 71 Am.S.R. 691. 


eee ee v. Dickeson, 15 Q.B.D. 


17. Harry v. Harry, 26 N.E. 562, 


127 Ind. 91; Clayton v. McCay, 22 A. 
754, 148 Pa. 225; MeGinley v. Can- 
non, 155 P. 1047, 90 Wash. 311. 


18. O’Connor v. Brinsfield, 101 So. 
679, 212 Ala. 68; McGinley v. Cannon, 
155 PB. 1047, 90 Wash. 311. 


[a] Not necessary to surrender 
possession.—It is not mecessary that 
a tenant in common in possession un- 
der lease should surrender possession 
at the end of the lease to avoid lia- 
bility for rent, and, if he gives notice 
that he no longer holds as tenant, he 
may continue to hold possession with- 
out further liability for rents. O’Con- 
nor v. Brinsfield, 101 So. 679, 212 Ala. 
68; Long v. Grant, 50 So. 914, 163 
Ala. 507, 136 Am.S.R. 86. 


we Toler v. Bunch, 23 La.Ann. 


{a] If the common property ad- 
mits of use and occupation by sev- 
eral, and one of the tenants in com- 
mon uses and occupies less than his 
just share and proportion of the com- 
mon property, so as in no way to 
hinder or exclude the other tenants 
In common from, in like manner, us- 
ing and occupying their just share 
and proportion, he does not receive 
more than comes to his just share 
and proportion in the meaning of 
Code, c 100 § 14. Dodson vy. Hays, 2 
S.E. 415, 29 W.Va. 577. 


20. Balfour v. Balfour, 33 La.Anmn. 
297; Becnel v. Becnel, 23 La.Ann. 150, 
21. Farrand v. Gleason, 56 Vt. 633. 


ae Accounting see infra §§ 137— 


23. See infra § 187. 
24 St.4 &5 Anne c 16 § 27. 


25. English statutes as 
common law see Common aw gag 


26. See statutory provisions. 


For later cases, developments anid changes in the law see Annotations, same title and section number 
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ants in proportion to their respective shares for the 
excess received by him,” in accordance with rules 
as to the available and appropriate remedies, which 


TENANCY IN COMMON 


are considered in a later portion of this title.28 Such 


27. Ala.—Henderson v._ Stinson, 
92 So. 453, 207 Ala. 365; Wheat v. 
Wheat, 67 So. 417, 190, Ala. 461; Mc- 
Caw v. Barker, 22 So. 131, 115 Ala. 
543; Pope v. Harkins, 16 Ala. 321. 


Cal.— Abel _v. Love, 17 Cal. 2338; 
Goodenow v. Ewer, 16 Cal. 461, 76 Am. 
D. 540; Vollmer v. Wheeler, 183 P. 
264, 42 Cal.App. 1. 


Conn.—Humphre v. Gerard, 77 A. 
65, 83 Conn. 346; rady v. Brady, 74 
A. 684, 82 Conn. 424; Barnum v. 


Landon, 25 Conn. 137. 
Ga.—-Shiels v. Stark, 14 Ga. 429. 


Ill.—Wolkau v. Wolkau, 132 N.E. 
507, 299 Ill. 176; Regan v.. Regan, 
61 N.E. 842, 192 Ill. 589; Woolley v. 
Schrader, 4 N.E. 658, 116 Ill. 29. 


Ind.—Schissel v. Dickson, 28 N.E. 
540, 129 Ind. 139; Butler v. Butler, 
114 N.E. 760, 63 Ind.App. 533; Geisen- 
dorff v. Cobbs, 94 N.E. 236, 47 Ind. 
App. 578. 


Iowa.—Van Veen v. Van Veen, 238 
N.W. 718 [supplementing op 236 N. 
W. 1]; German v. Heath, 116 N.W. 
1051, 139 Iowa 52. 


Kan.—Overlander v. Overlander, 


Ky.—Pool v. Pool, 283 S.W. 111, 
214 Ky. 267; Patton v. Patton, 246 S. 
Wi6815, 197 Ky. 237. 


Me.—Richardson vy. Richardson, 72 
Me. 403; Cutler v. Currier, 54 Me. 81. 


Mass.—Bacon v. Bacon, 165 N.E. 
485, 266 Mass. 462; Sunter v. Sunier, 
90 N.E. 561, 204 Mass. 448; Moseley 
vy. Perry, 87 N.E. 606, 201 Mass. 135; 
Peck v. Carpenter, 7 Gray 283, 66 Am. 
D. 477; Satgent v. Parsons, 12 Mass. 
149. 


Mich.—Zwergel v. Zwergel, 194 N. 
W. 505, 224 Mich. 31; Eighmey v. 
Thayer, 98 N.W. 734, 135 Mich. 682, 
66 L.R.A. 915. 


Minn.—Sons v. Sons, 186 N.W. 811, 
151 Minn. 360. 


Mo.—Bates v. Hamilton, 45 S.W. 
641, 144 Mo. 1, 66 Am.S.R. 407; Fal- 
econer v. Roberts, 88 Mo. 574; Crowley 
v. Crowley, 151 S.W. 512, 167 Mo.App. 
414. 


Mont.—Ayotte v. Nadeau, 81 P. 145, 
32 Mont. 498. 


N.H.— Gage v. Gage, 29 A. 543, 66 
N.H. 282, 28 L.R.A. 829. 


N.J.—Lloyd v. Turner, 62 A. 771, 70 
N.J.Eq. 425; Buckelew v. Snedeker, 
27 N.J.Eq. 82. 


N.Y.—Clark v. Platt, 39 App.Div. 
670, 58 N.Y.S. 361; Gedney v. Gedney, 
19 App.Div. 407, 46 N.Y¥.S. 590 [aff 
55 N.E. 1, 160 N.Y. 471]; Myers v. Bol- 
ton, 89 Hun 342, 35 N.Y.S. 577 [rev 
on other grounds 52 N.B. 114, 1125, 
157 N.Y. 393, 158 N.Y. 665, 28 N.Y. 
Civ.Prac. 397]; Roseboom_ v. Rese- 
boom, 15 Hun 309 [aff 81-N.Y. 356]; 
Arona Holding Corporation v. Fras- 
er, 209 N.Y.S. 756, 125 Misc. RIS IBy A 
Wright v. Wright, 59 How.Pr. eos 


N.C.—Northcot v. Casper, 41 N.C. 
303. 
Okl.—Mendonca v. Russel, 150 P. 


1061, 50 Okl. 376; Logan v. Oklahoma 
Mill Co., 79 P. 103, 14 Okl. 402. 

Pa.—Laneaster v. Flowers, 57 A. 
526, 208 Pa. 199; Keisel v. Harnest, 21 
iPa,o0s 

R.L.—white v. Eddy, 31. A. 823, 19 
R.I. 108; Hazard v. Albro, 20 A. 834, 
17 RI. 181; Almy v. Daniels, 4 A. 753, 


10 A. 654, 15 R.I. 312 [aff 23 A. 637, 17 
R.I. 543]. 


S.C.—Pearson v. 
47. 


Tenn.—Tyner v. Fenner, 4 Lea 469; 
Renshaw v. Tullahoma First Nat. 
Bank, (Ch.A.) 63 S.W. 194. 


Tex.—Pheenix Land Co. v. Exall, 
(Civ.App.) 159 S.W. 474; Logan vy. 
Robertson, (Civ.App.) 83 S.W. 395 
[rev 86 S.W. 746, 99 Tex. 138]. 


Va.—Harly v: Friend, 16 Gratt. (57 
Va.) 21, 78 Am.D. 649. 


Wash.—De la Pole v. Lindley, 230 
P. 144, 181 Wash. 354; Womach v. 
Sandygren, 180 P. 922, 107 Wash. 80. 


W.Va.—Cecil v. Clark, 39 S.E. 202, 
49 W.Va. 459. 


Wis.—McKinley v. Weber, 37 Wis. 


. 


Eng.—Clegg v. Clegg, 3 Giffard 322, 
66 Reprint 4338. 


Ont.—Re Kirkpatrick, 10 Ont.Pr. 4; 
Rice v. George, 20 GrantCh. 221. 


_{a] Community of duty.—The ob- 
ligation to account is part of the com- 
munity of duty produced by the com- 
munity of interest. Gage v. Gage, 29 
A. 543, 66 N.H. 282, 28 L.R.A. 829. 


[b] Tenant in common with min- 
ors is equally liable to them as if 
they were of age. Linch v. Broad, 6 
Sow. 751, 70 Tex. 92. 


[c] Lessee of cotenant liable.— 
Where one cotenant leases a part of 
the common property for a term for 
years, the lessee becomes a cotenant 
and is liable to account for rents and 
profits to the other cotenants. Scott 
v. Pilipo, 24 Hawaii 277. 


{d] Signature of only one cotenant 
on lease.—The rule that rents are ap- 
portioned according to the interests 
of the owners is not altered by the 
fact that the lease was signed by only 
one tenant in common with the ac- 
quiescence of the other. Kauhane v. 
Laa, 19 Hawaii 223. 


[e] Mortgagee in possession of 
the common property by virtue of a 
mortgage given by one tenant in com- 
mon is in no better position than his 
grantor, and therefore he is accounta- 
ble to the other cotenants for the in- 
come in his hands before any appli- 
cation can be made thereof to the 
mortgage. Fuher v. Buckeye Supply 
Co., 5 OhioS.&C.P. 187, 7 OhioN.P. 420. 


{[f] Damages recovered by one 
tenant in common in trespass in rela- 
tion to the common property inure to 
the benefit of his cotenants, and they 


Carlton, 18 S.C: 


can compel an accounting. Becnel v. 
Waegnespack, 3 So. 536, 40 La.Ann. 
109. 

{g] Insurance money.—(1) If in- 


surance money be paid to a tenant in 
eommon who has insured solely for 
his own benefit, without any inter- 
ference with the rights of his co- 
tenants, the tenant insuring is en- 
titled to appropriate the insurance 
money to his own benefit. McIntosh 
v. Ontario Bank, 20 GrantCh. (Ont.) 
24. (2) But, if it be apparent that 
the insurance was for the common 
penefit, he must account. therefor. 
Starks v. Sikes, 8 Gray (Mass.) 609, 
69 Am.D. 270; Briggs v. Call, 5 Mete. 
(Mass.) 504. 


[h] Ignorance of title of cotenant 
at time of receipt of rents and profits 
does not obviate accounting. High- 
mey v. Thayer, 98 N.W. 734, 135 Mich. 
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accounting is based on the actual amount received 
and not on the rental value of the property or what 
might have been received,?® unless the cotenants 


682, 66 L.R.A. 915. 


{i] Colorable transfer.—Defend- 
ant, tenant in common of good will 
of business, trade-marks, etc., with 
his deceased brother, by the mere le- 
gal fiction of incorporation, transfer- 
ring to the company his share as co- 
tenant, could not cut off the right of 
the deceased brother’s widow and 
executrix to her share in the profits. 
Barclay v. Barclay, 155 N.Y.S. 221, 
order affirmed 156 N.Y.S.- 1114, 171 
App.Diyv. 951. 


28. See infra § 136 et seq. 


29. U.S.—McGahan  v. Rondout 
Nat. Bank, 15 S.Ct. 347, 156 U.S.218, 
39 L.Ed. 403; Dangerfield v. Caldwell, 
151 F. 554, 81 -C.C.A. 400. 


Ala.—McCaw v. Barker, 22 So, 131, 
115 Ala. 543. 


Cal.—Howard vy. Throckmorton, 59 
Cal. 79; Abel v. Love, 17 Cal. 233; 
Roark v. Southern Trust & Commerce 
Bank, 288 P. 110, 105 Cal.App. 521. 


Conn.—Barnum vy. Landon, 
Conn. 137. 


Ga.—Huff v. McDonald, 22 Ga. 131, 
68 Am.D. 487; Houseworth y. Crews, . 
116-S.E. 217, 29 Ga.App. 579. 


Ill. Regan v. Regan, 61 N.E. 842, 
192 Ill. 589; Stenger v. Edwards, 70 
Ill. 631; Cheney v. Ricks, 87 Il].App. 
388 [aff 58 N.BE. 234, 187 Ill. 171). 


Iowa.—Armstrong v. Rodemacher, 
203 N.W. 23, 199 Iowa 928; Van Orm- 
er v. Harley, 71 N.W. 241, 102 Iowa 
Enc Reynolds v. Wilmeth, 45 Iowa 


25 


Ky.—Talbott v. Todd, 5 Dana 190; 
toe SoG Bridges, 38 S.W. 1046, 18 Ky. 


Md.—Hamilton v. Conine, 28 Md. 
635, 92 Am.D. 724. 


Mass.—Dewing v. Dewing, 42 N.E. 
1128, 165 Mass, 230; Mayhew y. Dur- 
fee, 138 Mass. 584; Shepard v. Rich- 
ards, 2 Gray 424, 61 Am.D. 473. 


Mich.—Miner vy. Lorman, 38 N.W. 
18, 70 Mich. 173; Fuller v. Sweet, 30 
Mich. 237, 18 Am.R.' 122. : 


Mo.—Bates v. Hamilton, 45 S.W. 
641, 144 Mo. 1, 66 Am.S.R. 407. 


ey mae ecole v. Barrell, 25 N.J.Eq. 
173. 


N.Y.—Adams v. Bristol, 126 App. 
Div. 660, 111 N.Y.S. 231 [aff 89 N.H. 
1095, 196 N.Y. 510]; Clark v.-Platt, 
39 App.Div. 670, 58 N.Y.S. 361; Rose- 
boom v. Roseboom, 15 Hun 309 [aff 
81 N.Y. 356]; Joslyn v. Joslyn, 9 Hun 
388; Dresser v. Dresser, 40 Barb. 300; 
Woolever vy. Knapp, 18 Barb. 265; 
Matter of Lucy, 4 Misc. 349, 24 N.Y.S. 
352, 1 Pow.Surr. 117; Wright’ v. 
Wright, 59 How.Pr. 176; Burrell vy. 
Bull, 3 Sandf.Ch. 15. 


N.C.—Notthcot v. Casper, 
3038. 

Okl.—Airington v. Airington, 192 P. 
689, 79 Okl. 243, 27 A.L.R. 182. 


Pa.—North Pennsylvania Coal Co. 
v. Snowden, 42 Pa. 488, 82 Am.D. 530; 
Keisel v. Earnest, 21 Pa. 90; Jevons 
y. Kline, 9 Kulp 305. 


R.I.—White v. Eddy, 31 A. 823, 19 
R.I, 108; Almy v. Daniels, 4 A. 758, 
10 A. 654, 15 R.I. 312 [aff 23 A. 637, 17 
R.1. 543]. 


S.C.—Griffin v. Griffin, 64 S.E. 160, 
82 S.C. 256; Cain v. Cain, 31.S.H. 278, 
53 S.C. 350, 69 Am.S.R. 863; Pearson 
vy. Carlton, 18 8.C. 47; Jones v. Mas- 
sey, 14 S.C. 292; Volentine v. John- 


41 N.C: 
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have been ousted or excluded,®° or there is no bet- 
ter evidence as to what has been received than the 
rental value.*! It is immaterial if the rents or prof- 


its so received accrued from a portion of the com- 
Nez 


mon property instead of from al 


Rents and profits from cotenant’s efforts. 
cotenant improves the property so as to make it 
rentable, he is liable to account for such rents as 
But a tenant in possession is 
not accountable for other profits produced by his 
own efforts if no waste has been committed,?* un- 
less he has ousted or excluded his cotenants,°® al- 
though even in such a case it has been held that he 


he has received.?? 


son, 10 S.C.Hq. 49. 


Tenn.—Renshaw Vv. Tullahoma 
First Nat. Bank, (Ch.A.) 63 S.W. 194. 


Tex.—Markum v. Markum, (Civ. 
App.) 273 S.W. 296; Mahon v. Barnett, 
(Civ.App.) 45 S.W. 24; Gillum v. St. 
Louis, etc., R. Co., 23 S.W. 716, 4 Tex. 
Civ.App. 622. 


Vt.—Hayden v. Merrill, 44 Vt. 336, 
8 Am.R. 372. 


Va.—Moorman v. Smoot, 28 Gratt. 
(69 Va.) 80; Early v. Friend, 16 
Gratt. (57 Va.) 21, 78 Am.D. -649; 
Ruffners v. Lewis, 7 Leigh (34 Va.) 
720, 30 Am.D. 513. 


W.Va.—Williamson v. Jones, 27 S. 
EB. 411, 43 W.Va. 562, 64 Am.S.R. $91, 
38 L.R.A. 694; Ward v. Ward, 21 S. 
BE. 746, 40 W.Va. 611, 52 Am.S.R. 911, 
29 L.R.A. 449. 


Eng.—Henderson yv. Eason, 17 Q.B. 
701, 79 ELC.L. 701, 117 Reprint 1451; 
Beer v. Beer, 12 C.B. 60, 74 E..C.L. 60, 
188 Reprint 823; Montgomery v. 
Swan, 9 Ir.Ch. 131; Leake v. Cor- 
deaux, 4 Wkly.Rep. 806. 


Ont.—Re Kirkpatrick, 10 Ont.Pr. 4; 
Curtis v. Coleman, 22 Grant Ch. 561; 
McIntosh y. Ontario Bank, 20 Grant 
Ch. 24; Goodenow v. Farquhar, 19 
GrantCh. 614. 


[a] Adverse claimant under ten- 
ant in common.—A tenant of land 
claiming under a tenant in common 
adversely to other tenants in common 
will, in respect of rents and profits, be 
treated as tenant in common of the 
latter, and hence will not be charged 
with rents and profits, which he has 
not received, if he has acted in good 
faith with a view to make the prop- 
erty profitable. Ruffners v. Lewis, 7 
Leigh (34 Va.) 720, 30 Am.D. 513. 


Basis of accounting generally see 
infra § 147. 


30. Chambers v. Jones, 72 Ill. 275; 
McCrum v. McCrum, 76 N.E. 415, 36 
Ind.App. 636; Paul v. Cragnaz, 59 P. 
857, 60 P. 988, 25’ Nev. 293. 

[a] Extent of liability.—The 
wrongdoer must account not only for 
rents and profits received but for such 
as he could have realized by prudent 


management. Chambers vy. Jones, 72 
Tl. 275. 
[b] Willful destruction of profits. 


—Where the cotenant in exclusive 
possession allowed his live stock to 
eat up the crops, he is liable for his 
cotenant’s share of the fair value 
thereof. McCrum y. McCrum, 76 N. 
EB. 415, 36 Ind.App. 636. 


21. Hunt v. Harris, 99 S.E. 884, 149 
Ga. 225; Griffin v. Griffin, 64 S.E. 160, 
$2 S.C. 256; Cain v. Cain, 31 S.E. 278, 
53 S.C. 350, 69 Am.S.R. 863. 


32. Wickoff v. Wickoff, 
18 A. 74; 
Ne S86 


(N.J.Ch.) 
Joslyn vy. Joslyn, 9 Hun (N. 
Holmes v. Best, 5 A. 385, 58 


TENANCY IN COMMON 


Tf a 


by him.?? 


Vt. 547. 


[a] Rent of portion less than 
share.—A tenant in common is lia- 
ble to account, even though the por- 
tion so rented does not exceed the 
portion that such lessor would be en- 
titled to on partition. Holmes vy. Best, 
5 A. 385, 58 Vt. 547. 


83. Stepkens v. Taylor, 
App.) 36 S.W. 1083. 


Right to contribution for improve- 
mexuts see infra § 122. 


34. Cal.—McWhorter vy. McWhor- 
ter, 278 P. 454, 99 Cal.App. 293. 


Fla.—Bird v. Bird, 15 Fla. 424, 21 
Am.R. 296. 


Ill.—Creed v. People, 81 Ill. 565. 


Ky.—Nelson v. Clay, 7 J.J.Marsh. 
138, 23 Am.D. 887. 


Mass.—Fiske v. Quint, 174 N.E. 196, 
274 Mass. 169. 


Minn.—Arnold v. De Booy, 201 N. 
W. 437, 161 Minn. 255, 39 A.L.R. 403. 


Mo.—Ragan vy. McCoy, 29 Mo. 356. 


N.Y.—Minion v. Warner, 173 N.Y.S. 
69, 185 App.Div. 246; Adams yv. Bris- 
tol, 111 N.Y.S. 231, 126 App.Div. 660 
[Laff 89 N.H. 1095, 196 N.Y. 510]; Har- 
ris v. Gregg, 45 N.Y.S. 364, 17 App. 
Div. 210. 


Porto Rico.—Gonzales vy. Pirazzi, 23 
Porto. Rico 370. - 


a ee v. Day, 16 S.C.Eq. 


Tex.—Berkley v. Neely, (Civ.App.) 
6 S.W.(2d) 430. 


Wash.—Daniel v. Daniel, 181 P. 215, 
106 Wash. 659. 


eR apo ch pre v. Adamson, 17 Ont. 


[a] Ilustrations.—(1) Farm Prod- 
ucts. Minion v. Warner, 173 N.Y.S. 
69, 185 App.Div. 246. (2) Fruits. 
Gonzales vy. Pirazzi, 23 Porto Rico 
370. (3) Income derived from operat- 


ing ferry from land owned in com- 


(Tex.Civ. 


mon. Ragan v. McCoy, 29 Mo. 356. 
[b] Confidential relationship.— 
Where plaintiff and weak-minded 


brother and sister were cotenants, but 
no partnership or joint venture exist- 
ed, and the stock and personal proper- 
ty used in operating the farm belong- 
ed. to plaintiff, his operation thereof 
did not withdraw from him legal 
rights of nonliability for rents and 
profits, notwithstanding existence of 
confidential relation. Arnold v. De 
Booy, 201 N.W. 487, 161 Minn. 255, 39 
A.L.R. 408. 


35. Ind.—Carver v. Coffman, 10 N. 
BE. 567, 109 Ind. 547. 


Mass.—Dewing v. Dewing, 42 N.E. 
1128, 165 Mass. 230. 


Minn.—Cook vy. Webb, 21 Minn. 428. 


is liable only for the rental value.*® 
the tenant in common occupies in good faith or does 
not exclude his tenant, if liable for rent, it has been 
held that he should be charged only with rent for 
so much of the land as was capable of producing 
vent when he took possession, and he should not be 
charged with rent for the land rendered productive 
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So, where 


Proceeds or profits diminishing corpus of estate. 
A cotenant is liable to account for profits produced 
by his own efforts if such income is realized through 
a diminution of the corpus of the estate, as by quar- 
rying,?* removing minerals or oil,?® or carrying away 


N.Y.—In re Grace’s Estate, 247 N. 
Y.S. 224, 188 Misc. 348 [aff 249 N.Y.S. 
862, 232 App.Div. 785]; Burrell v. 
Bull, 3 Sandf.Ch. 15. 


Pa.—Keisel v. Earnest, 21 Pa. 90. 


Vt.—Hayden v. Merrill, 44 Vt. 336, 
8 Am.R. 372. 

[a]. Demand of entry after crops 
are planted.—If demand of entry is 
made after the crops are planted, the 
possessor is not allowed exclusive 
possession until they mature, without 
an accounting for the proceeds with 
the cotenant. Moreland y. Strong, 73 
pens 140, 115 Mich. 211, 69 Am.S.R. 


36. Sons y. Sons, 186 N.W. 811, 151 
Minn. 360. 


87. Shiels v. Stark, 14 Ga. 429; Car- 
ver v. Fennimore, 19 N.E. 103, 116 
Ind. 236; Hancock v. Day, 16 S.C.Eq. 
298; Thompson v. Bostick, 16 S.C.Eq. 
75; Graham vy. Pierce, 19 Gratt. (60 
Va.) 28, -100 Am.D. 658; . Barly v: 
ares 16 Gratt. (57 Va.) 21, 78 Am. 

» 649. 


$8. Me.—Richardson y. Richard- 
son, 72 Me. 4038. 


Miss.—Memphis Stone & Gravel Co. 
v. Archer, 102 So. 390, 187 Miss. 558. 


Mo.—Childs v. Kansas City, ete., R. 
Co., 23 S.W. 873, 117 Mo. 414. 


N.Y.—Cosgriff v. Dewey, 47 N.Y.S. 
255, 21 App.Div. 129 [aff in 58 N.E. 1, 
164 N.Y. 1, 79 Am.S.R. 620]. 


Ont.—Curtis vy. Coleman, 22 Grant 
Ch. 561; Goodenow y. Farquhar, 19 
Grant Ch. 614. 


89. U.S.—Cascaden y, Dunbar, 191 
BY. 471, 112 CoC.As- 115. 


Cal.—McCord y. Oakland Quicksil- 
ver Min. Co., 27 P. 863, 64 Cal. 134, 49 
Am.R. 686. 


Ga.—Huff v. McDonald, 22 Ga. 131, 
68 Am.D. 487. 


Ky.—Gillispie v. Blanton, 282 S.W. 
1061, 214 Ky. 49; New Domain Oil & 
Gas Co. vy. McKinney, 221 S.W. 245, 188 
Ky. 183; Miller vy. Powers, 212 S.W. 
453, 184 Ky. 417. 


Mo.—Gregg vy. Roaring Springs 
Land, etc., Co., 70 S.W. 920, 97 Mo. 
App. 44, , 


N.Y.—Abbey v. Wheeler, 62 N.E. 
1074, 170 N.Y. 122; Cosgriff v. Dewey, 
47 N.Y.S. 255, 21 App.Div. 129 [aff 
58 N.E. 1, 164 N.Y. 1, 79 Am.S.R. 620]. 


Pa.—McIntosh v. Ropp, 82 A. 949, 
233 Pa. 497; Winton Coal Co. v. Pan- 
coast Coal Co., 33 A. 110, 170 Pa. 487; 
Given v. Kelly, 85 Pa. 309; Coleman’s 
Appeal, 62 Pa. 252; Reynolds v. Smith, 
70 Pa.Super. 194. 


kee So v. Venus, 35 S.W.(2d) 


Va.—Harly v. Friend, 16 Gratt. (57 
Va.) 21, 78 Am.D. 649. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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timber.*° So, if one of the colessees of oil-bearing 
lands explores for and develops the oil without the 
concurrence or assistance of the other, who refuses 
to join him, he must nevertheless account to the 
other for his proportionate share of the oil, less ex- 
penses.*t Money received by a cotenant under an 
oil and gas lease by the way of delay rental, where 
the lease is surrendered without any operations hav- 
ing been conducted upon the land thereunder, will 
not be treated as rent, issues, or profits derived from 
the land for which the tenant in possession must 
account.*? 


Increased value due to improvements. Where the 
occupying tenant has enhanced the value of the 
common property by improvements made in good 
faith and not adversely, rents, profits, and income 
received by him should, between the cotenants, be 
regarded as paid pro tanto by the increased value 
thus imparted, and he should be charged only with 
such rents, profits, and income as were due on the 
property in its unimproved condition,*? the rents 
due to the improvements being left to the tenant 
who made them,*# he, however, being chargeable with 
rent of such portion of the common property as has 
been rendered productive by the labor of the non- 
occupying tenant.*® If the occupying tenant ex- 
cludes the other under claim of ownership to the 
whole he must account for rent received during the 
period of exclusion in excess of the enhanced value 
of the premises due to improvements.*® 


Rent applied to maintenance. A cotenant in pos- 
session of the entire premises should not be charged 
with rents received which are merely incidental 
and which help to maintain the premises.** 


Necessity of existence of tenancy. In order that 


‘one may be compelled to account as cotenant the 


relationship must exist.48 One who has no inter- 
est as tenant in common until he has paid a certain 
amount therefor is not entitled to maintain an ac- 
tion for an accunting until he has tendered to the 
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owners of the property the purchase price of the 
interest claimed.*® Where a purchase by one of sey- 
eral heirs at foreclosure was decreed to be for the 
benefit of himself and his coheirs upon their pay- 
ment of or assuming of as a condition precedent, 
their proportionate share of the debt, rents collect- 
ed by the heir as holder of the legal title cannot be 
claimed by a coheir who has not paid or agreed to 
pay or assumed his proportionate share of the debt 
where it did not appear that the rent has ever been 
severed from the reversion.®° 


Liability of widow or heirs. The widow of a co- 
tenant who, during his lifetime, co!lected more than 
his share of the rents, issues, and profits of the 
common property cannot be held accountable for 
the excess received by him*! and sinee, in the absence 
of statute, a tenant in common has no lien upon the 
common estate for his share of rents collected by 
his cotenants,°2 while an action of account by a 
tenant in common may lie against his cotenants for 
rents collected by them after the death of the co- 
tenant,°* it will not le for rents which decedent 
collected.®4 


Receipt of not more than just share. Where a ten- 
ant in common does not occupy more than his pro- 
portionate share of the land, and does not receive 
rents or profits for more than his share, he need not 
account to his cotenant for any benefits or income 
he may have received.®> 


Estoppel. Where an arrangement has been made 
between cotenants, merely for convenience, that each 
shall collect his proportionate part of the rents, 
there is no estoppel on the part of either of them 
to claim his share of excess collected by the other.>* 


[§ 66] 4. Interest. A tenant in common is liable 
for interest on income received from the common 
property for which he is liable and which he with- 
holds from his cotenants after payment is past- 
due.°* If demand must be made before payment 


W.Va.—Cecil v. Clark, 39 S.E. 202, 
49 W.Va. 459; Williamson v. Jones, 
27 S.E. 411, 43 W.Va. 562, 64 Am.S.R. 
891, 38°L.R.A. 694. 


Eng.—Clegg v. Clegg, 3 Giffard 322, 
66 Reprint 433; Denys v. Shuckburgh, 
4 Y.&C.Exch. 42, 160 Reprint 912. 


[a] Must act as cotenant.— Where 
defendant was tenant in common of 
two mining claims owned by different 
companies and as superintendent of 
one company granted privileges to a 
third party which infringed on the 
rights of the other company, the lat- 
ter could not hold him liable for the 
excess profits received from such 
transaction as tenant in common since 
he acted, not as tenant in common, 
but as a member of the other compa- 
ny. Clark v. Jones, 49 Cal. 618. 


Amount allowed on accounting see 
infra § 147. 


40. Tompkins y. Tompkins, 237 S. 
W. 108, 151 Ark. 572; Smith v. Wood- 
man, 28 N.H. 520; Blake v. Milliken, 
14 N.H. 213; Williams v. Bruton, 131 
S.E. 18, 133 S.C. 395;. McDodrill. v. 
Pardee, etc., Lumber Co., 21 S.E. 878, 
40 W.Va. 564. 


41. Allies Oil Co. v. Ayers, 92 So. 
%20;, 2052. La. 229; 


42. Patterson v. Clem, 91 S.E. 654, 
[62 C. J.—24) 


79 W.Va. 666. 


43. Hawaii.—Nahaolelua y. Kaaa- 
hu, 10 Hawaii 662. 


Ind.—Hannah y. Carver, 23 N.E. 93, 
121 Ind. 278; Carver v. Fennimore, 19 
N.E. 103, 116 Ind. 236. 


Iowa.—Van Ormer y. Harley, 71 N. 
W. 241, 102 Iowa 150. 


S.C.—Cain vy. Cain, 31 S.E. 278, 53 
S.C. 350, 69 Am.S.R. 863; Holt v. Rob- 
ertson, 16 S.C.Eq. 475; Thompson v. 
Bostick, 16 §.C.Eq. 75; Hancock v. 
Day, nib) SeCsnq.) O9;n 06) CAM.D. @ 2935 
Volentine y. Johnson, 10 S.C.Eq. 49. 


W.Va.—Williamson v. Jones, 27 S. 
E. 411, 43 W.Va. 562, 64 Am.S.R. 891, 
38 L.R.A. 694. 


44. Shiels v. Stark, 14 Ga. 429; 
Raftery v. Monahan, 48 A. 940, 22 R. 
I. 558; Annely v. De Saussure, 2 S.E. 
490, 26 S.C. 497, 4 Am.S.R. 725; Early 
v. Friend, 16 Gratt. (Va.) 21, 78 Am. 
D. 649. 


[a] If all the profits are due to the 
improvements only, made in good 
faith and not under an adverse hold- 
ing, then those not sharing in the 
eosts thereof are not entitled to any 
share of the profits. Nelson v. Clay, 
7 J.J.Marsh. (Ky.) 138, 23 Am.D. 387. 


45. Volentine v. Johnson, 10 S.C. 


Eq. 49. 


46. Renshaw v. Tullahoma First 
Nat. Bank, (Tenn.Ch.A.) 63 S.W. 194. 


47. Gordon v. Schroeder, 248 N.Y. 
S. 279, 1388 Misc. 688, [mod 246 N.Y.S. 
89, 138 Misc. 338]. 


48. Howard v. Donahue, 60 Cal. 
264; Geisendorff v. Cobbs, 94 N.E. 236, 
47 Ind.App. 573. 


'49. Callahan v. Fraser, 204 P. 479, 
71 Colo. 83. 


50. Caldwell v. Caldwell, 59 So. 
711, 5 Ala.App. 428. 


51. Allen v. Bayliss, 9 D.C. 180. 
52. See infra § 67. 


53. Brittinum v. Jones, 20 S.W. 
520, 56 Ark. 624. 


54. Brittinum v. Jones, supra. 


55. Scantlin v. Allison, 4 P. 618, 
32 Kan. 376. 


56. Gedney v. Gedney, 55 N.E. 1, 
160 N.Y. 471. 


57. Ala.—Tarleton vy. Goldthwaite, 
23 Ala. 346, 58 Am.D. 296. 


Ky.—Barnes v. Barnes, 72 S.W. 282, 
24 Ky.L. 1732. 


La.—Da Ponte y. Ogden, 108 So. 777, 
161 La. 378. 
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is due, interest is computed from the date of the 
demand,** but, if otherwise, it has been held that 
it is to be computed from the date of the receipt 
of the income,®® or from the expiration of a reason- 
able time from such receipt.°° Interest on rental 
for use and occupation accrues from the date of 
the maturity of the rent.°t Where a statute pro- 
vides for interest on every “forbearance” of mon- 
ey, a tenant in common who was holding and man- 
aging as his own property owned in common without 
any regulation of his cotenant’s right, and who ac- 
tually collected sums for a share of which he should 
have accounted to his cotenant, he is liable for in- 
terest on such sums as can be ascertained to have 
been wrongfully withheld.°? 


[§ 67] 5. Lien. It is generally held that in the 
absence of a statutory provision therefor no lien, 
other than possibly a mere equitable one, attaches 
to the interest of a cotenant in the common prop- 
erty for income, rents, and profits collected by such 
cotenant, and for which he is liable to account®* 
but there is authority to the effect that the rent 
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received creates a lien on the interest of the coten- 
ant receiving it,°* although, being of the nature of 
a personal charge,*® on the death of the defaulting 
cotenant, the amount due is payable primarily out 
of his personal estate.°* An equitable lien for rents 
collected will not be allowed one cotenant against 
the interest of another, where third parties will be 
adversely affected.°*% A statute giving a lien for 
rent on growing crops in possession of a lessee has 
no application to crops belonging to a tenant in 
common in possession, although he must account to 
his cotenant.°? 


Agreement as to lien. An agreement which gives 
a tenant in common, renting his interest to his co- 
tenant, a lien on all the produce raised does not 
entitle him to a lien on the produce raised on the 
undivided interest of the lessee, against a third per- 
son who possesses a valid lien, although inferior to 
that of a landlord.®® 


[§ 68] G. Waste*°°—1. Right of Action. At 
common law one tenant in common was not liable to 
another for waste.7° But this rule was changed 
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+ Va.) 21, 78 Am.D. 649; 


Mass.—Bacon v. Bacon, 165 N.E. 
485, 266 Mass. 462. 


Mo.—Bates v. Hamilton, 45 S.W. 
641, 144 Mo. 1, 66 Am.S.R. 407. 


N.M.—Armijo v. Neher, 72 P. 12, 
11 N.M. 645. 


N.Y.—Scott v. Guernsey, 60 Barb. 
163 [aff 48 N.Y. 106]. 


N.C.—Jolly v. Bryan, 86 N.C. 457. 


Pa.—Sieger v. Sieger, 58 A. 140, 209 
Pa. 65; McGowan vy. Bailey, 36 A. 325, 
179 Pa. 470. 


[a] Interest refused because it 
was not claimed in the lower court. 
Cheney v. Ricks, 87 Ill.App. 388 [aff 
58 N.E. 234, 187 Ill. 171]. 


58. Bacon v. Bacon, 165 N.E. 485, 
266 Mass. 462; Jolly v. Bryan, 86 N. 
C. 457. 


59. Tarleton v. Goldthwaite, 23 
Ala. 346, 58 Am.D. 296; Da Ponte v. 
Ogden, 108 So. 777, 161 La. 378; Sun- 
ter v. Sunter, 90 N.E. 561, 204 Mass. 
448; Scott v. Guernsey, 60 Barb. 163 
[aff 48 N.Y. 106]. 


60. Sieger v. Sieger, 58 A. 140, 209 
Pa. 65; McGowan y. Bailey, 36 A. 325, 
179 Pa. 470. 


61. Clarke v. Boysen, 39 F.(2d) 
800 [cert den 51..S.Ct. 75, 282 U.S. 
869, 75 L.Hd. 768]; Dickerson v. 
Weeks, 64 So. 731, 106 Miss. 804; Ad- 
kins v. Adkins, 85 S.B. 490, 117 Va. 
445; Early y. Friend, 16 Gratt. (57 
Vance v. 
Evans, 11 W.Va. 342. 


62. Daniel v. Daniel, 198 P. 728, 
116 Wash. 82, 27 A.L.R. 177. 


63. Ala.—Newbold v. Smart, 67 
Ala. 326. 


Ark.—Dunavant v. Fields, 60 S.W. 
420, 68 Ark. 5384; McKneely v. Terry, 
33 S.W. 953, 61 Ark. 527; Brittinum 
v. Jones, 20 S.W. 520, 56 Ark. 624; 
Hamby v. Wall, 2 S.W. 705, 48 Ark. 
135, 3 Am.S.R. 218; Bertrand v. Tay- 
lor, 32 Ark. 470. 


Ga.—Pope v. Tift, 69 Ga. 741. 
Ill. Stenger vy. Edwards, 70 Ill. 631. 


Kan.—-Beeching v. Beeching, 10 P. 
(2d) 7, 185 Kan. 242; Stephenson vy. 
Patton, 121 P. 498, 86 Kan. 379, Ann. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Cas.1913C 360. 


Md.—F lack v. Gosnell, 24 A. 414, 76 
Md. 88, 35 Am.S.R. 413, 16 L.R.A, 547. 


Miss.—Burns y. Dreyfus, 11 So. 107, 
69% Miss: 211, 30° Am-SaR. 539: 


S.C.—Tedder v. Tedder, 116 S.H. 
436, 123 S.C. 346; Vaughan v. Lang- 
ford, 62 S.E. 316, 81 S.C. 282, 128 Am. 
S.R. 912, 16 Ann.Cas. 91. 


Tex.—Kalteyer v. Wipff, 52 S.W. 
63, 92 Tex. 673. 


[a] Applications of rule.—(1) The 
lien of a mortgagee is superior to the 
claim of a cotenant for rents and 
profits. Knecht v. Knecht, 16 OhioN. 
P.N.S. 262. (2) No lien attaches as 
against a bona fide purchaser of the 
interest of the defaulting cotenant. 
Flack v. Gosnell, 24 A. 414, 76 Md. 88, 
85 Am.S.R. 413, 16 L.R.A. 547; Burns 
vie Dreyius, 11 So... 107,69 Miss...211, 
30 Am.S.R. 539 


[b] Equitable lien of cotenant is 
inferior to a deed of trust to secure a 
vendor’s lien. Flach yv. Zanderson, 
(Tex.Civ.App.) 91 S.W. 348. 


[c] Equitable mortgage by deposit 
of title deeds takes precedence over 
the interest of a tenant in common in 
the land to enforce payment of rents 
and profits collected by his coten- 
ant, if he has not obtained any judg- 
ment or decree binding the land be- 
fore the mortgage was made. British 
se Inv. Co. v. Smart, L.R. 10 Ch. 
567. 


[d] Only decree of court establish- 
es lien.—The inchoate right to an 
equitable lien does not ripen into a 
lien until after it has been established 
by the decree of the court. Penning- 
cen v. Purcell, 111 So. 577, 145 Miss. 
543. 


[e] In District of Columbia, by 
statute, where one tenant in common 
converts the rents and profits to his 
own use, his cotenants have an equi- 
table lien on his interest in the es- 
tate, or the proceeds thereof in case 
of sale, for any sum found due, which 
lien may be established in a suit by 
them for partition of the property by 
pale Loving v. Moore, 87 App.D.C. 


563; Bennis v. Conley, 231 N.Y.S. 635, 
224 App.Div. 433; Pitman v. Smith, 
120.N.Y.S. 193, 185 App.Div. 904; Scott 
v. Guernsey, 60 Barb. 163 [aff 48 N. 
Y. 106]; Wright v. Wright, 59 How. 
PF, ENiY.): 276. 


[a] Priority over mortgage of un- 
divided interest.—The lien of coten- 
ants in the interest of a cotenant who 
has collected but not distributed the 
rents and profits of the common es- 
tate takes priority over the mort- 
gage of that cotenant’s undivided in- 
terest. Beck v. Kallmeyer, 42 Mo. 
App. 563. 


[b] Superior to claim of creditors. 
—A cotenant’s share of profits in an 
enterprise undertaken by agreement 
on common property is superior to a 
claim of general creditors. Matter 
of Lucy, 24 N.Y.S. 352, 4 Misc. 349, 
1 Pow.Surr. 117. 


65. Pape v. Schofield, 28 N.Y.S. 340, 
77 Hun 236 [aff 40 N.B. 164, 145 N.Y. 
Jag Megson v. Osborn, 4 Paige (N. 

e 36. 


66. Hannon y. Osborn, supra. 


6614. Aylward v. Lally, 264,P. 983, 
147 Wash. 29. 


67. Kennon vy. Wright, 70 Ala. 434. 


68. Bowman v. Georgia State 
Bank, 133 S.E. 347, 35 Ga.App. 461. 


69. Accounting for waste as inci- 
dent of action for partition see Par- 
tition § 512. 


70. Cal.—McCord Vv. Oakland 
Quicksilver Min. Co., 27 P. 863, 64 Cal. 
134, 49 Am.R. 686. 


Ga.—Shiels v. Stark, 14 Ga. 429. 


Ky.—Nelson y. Clay, 7 J.J.Marsh. 
138, 23 Am.D. 386. 


N.Y.—Hoolihan v. Hoolihan, 85 N.E. 
1103, ..193- NJY:, 197, clip. Ann (Casi. 269% 
Elwell v. Burnside, 44 Barb. 447, 449. 


W.Va.—Cecil v. Clark, 35 S.E. 11, 47 
W.Va. 402, 81 Am.S.R. 802; William- 
son v. Jones, 27 S.B. 411, 483 W.Va. 
562, 64 Am.S.R. 891, 38 L-R.A. 694. 


ain te ee ee v. Morton, 3 N.S. 


“By the common law, one tenant 


64. Beck v. Kallmeyer, 42 Mo.App.!in common could not be guilty of com- 
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by statute in England and thereafter a cotenant 
could maintain an action for waste;71 and because 
this statute has been adopted in American states 
and Canada, or because of other statutes changing 
the common law rule, it is now uniformly held that, 
where a cotenant commits waste, he is liable for dam- 
ages for the injury caused thereby to his cotenant 
or cotenants.’* The right of action exists equally 
whether there has been an ouster by the cotenant 
committing waste7® or not.74 Under a statute au- 
thorizing a cotenant to recover for his share of any 
part. of the estate destroyed, severed, or carried 
away by the other, the right thus conferred vests in 
each cotenant at the time of the injury done and 
is neither transferred nor defeated by the subse- 
quent alienation of his interest in the land.75 


Liability to creditor of deceased cotenant. One ' 
cotenant is not liable for waste directly to a cred- 
itor of a deceased cotenant’s estate.7® 


[§ 69] 2. What Constitutes—a. In General. The 


mitting waste; that is, the same acts 
which, committed by a tenant for life 
or years, would constitute waste. 
would not be waste when committed 
by a tenant in common.” EHliwell v. 
Burnside, supra. . 


Va.—Graham v. 
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$.C.Hq. 277, 29 Am.D. 72. 


(60 Va.) 28, 100 Am.D. 658. 


W.Va.—MeNeely v. South Penn Oil 
Co., 52 S.H. 480, 58 W.Va. 438; 
v. Clark, 35 S.E. 11, 47 W.Va. 402, 81 
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term “waste,” when applied to a tenant in common, 
has, it is said, a very extensive meaning,”? and, gen- 
erally speaking, any action by a tenant in common 
which goes to the destruction or permanent injury 
of the property held in common constitutes waste.7® 
Clearing of all the arable land owned in common 
and wearing it out by a succession of crops and not 
leaving sufficient timber to repair fences are not 
such injuries as the law will remedy by an action 
on the case in the nature of waste, but the injured 
cotenant must seek his remedy either by an action 
of account or a bill in equity for an accounting.?9 


Permissive waste. Where lands are held in com- 
mon by a life tenant and by others in fee, and such 
tenants have neglected to pay taxes and make-nec- 
essary repairs to the common property, they are all 
guilty of permissive waste.®°® 


[§ 70] b. Taking Away Soil. Taking away the 


Cas.No. 1,875. 


Ala.—Clark vy. Whitfield, 105 So. 200, 
213 Ala. 441; Jasper Land Co, vy. Man- 
sae? Sawmills, 96 So. 417, 209 Ala. 


Alaska.—Binswareger vy. 


Pierce, 19 QGratt. 


Cecil 
Hennin- 


= 
] 
F 


71. See Shiels v. Stark, 14 Ga. 429; 
Nelson y. Clay, 7 J.J.Marsh. (Ky.) 138, 
23 Am.D. 386; Hoolihan v. Hoolihan, 
85 N.B. 11038, 193 N.Y. 197, 15 Ann. 
Cas. 269; 5 BaconAbr. p 304. 


72. Ala.—Clark v. Whitfield, 119 
So. 631, 218 Ala. 593; Henderson v. 
Stinson, 92 So. 453, 207 Ala. 365. 


Ark.—Fitzhugh vy. Norwood, 241 S. 
We 8, 153 Ark. 412. 


Cal.—MeCord v. Oakland Quicksil- 
ver Min. Co., 27 P. 863, 64 Cal. 134, 49 
Am.R. 686. 


Ill. Murray v. Haverty, 70 Ill. 318. 


Iowa.—Dodge vy. Davis, 52 N.W. 2, 
85 Iowa 77. 


Ky.—Emmons v. Evans, 198 S.W. 
900, 178 Ky. 180; Medcalf v. Hensley, 
164 S.W. 788; Nelson v. Clay, 7 J.J. 
Marsh. 138, 23 Am.D. 386. 


Me.—Symonds-v. Harris, 51 Me. 14, 
81 Am.D. 553; Maddox v. Goddard, 15 
Me. 218, 33 Am.D. 604. 


Mass.—Jenkins y. Wood, 14 N.E. 
512, 145 Mass. 494. 


Mich.—Clow v. Plummer, 48 N.W. 
795, 85 Mich. 550. 


Minn.—Shepard v. Pettit, 14 N.W. 
511, 30 Minn. 


Mo.—Childs v. Kansas City, St. J. 
&C. B. R. Co. 23 S.W. 373, 117 Mo. 
414, 


N.H.—Blake v. 
2133 

N.Y.—Hoolihan v. Hoolihan, 85 N.EH. 
1103, 193 N.Y. 197, 15 Ann.Cas. 269; 
Abbey v- Wheeler, 62 N.E. 1074, 170 
N.Y. 122: Cosgriff v. Dewey, 58 N.H. 
1, 164 N.Y. 1, 79 Am.S.R. 620; McCabe 
v. McCabe, 18 Hun 153; Elwell v. 
Burnside, 44 Barb. 447. 


N.C.—Vick v. Tripp, 68 S.E. 1067, 
153 N.C. 90; Hinson v. Hinson, 27 S. 
E. 80, 120 N.C. 400; Dodd v. Watson, 
57 N.C. 48, 72 Am.D. 577; Darden vy. 
Cooper, 52 N.C. 210, 75 Am.D. 461; 
Smith v. Sharpe, 44 N.C. 91, 57 Am.D. 
574. 

Pa.—Bush v. Gamble, 17 A. 865, 127 
Pa. 43; Hensal v. Wright, 10 Pa.Co. 
416. / 

S.C.—Hancock vy. Day, 16 S.C.Eq. 69, 
36 Am.D. 293; Johnson v. Johnson, 11 


Milliken, 14 N.H. 


Am.S.R. 802; Williamson vy. Jones, 27 
S.E. 411, 438 W.Va. 562, 64 Am.S.R. 891, 
88 L.R.A. 694; McDodrill v. Pardee & 
Curtin Lumber Co., 21 S.E. 878, 40 W. 
Va. 564. 


N.B.—Linton y. Wilson, 3 N.B. 223. 


Ont.—Curtis v. Coleman, 22 Grant 
Ch. 561. 


And see cases supra note 71; 
infra §§ 68-75. 


“Right to retain, use, and appro- 
priate the benefits of the land extends 
only to the products of its proper 
use and employment, and not to any- 
thing which is part of the land itself 
and not severable in the proper use 
of it.” Shepard v. Pettit, 14 N.W. 511, 
512, 30 Minn. 113. 


“No principle is better settled, than 
that one tenant in common can not 
lawfully commit waste or destroy the 
common property, or do any act that 
will work a permanent injury to the 
inheritance.” Murray v. Haverty, 70 
Tll. 318, 320. 

Actions: 

Accounting see infra §§ 150-152. 
Assumpsit see infra § 162. 

Case see infra § 194. 

Debt see infra § 166. 

Ejectment see infra §§ 167-175. 
Injunction see infra §§ 179, 180. 
Trespass see infra §§ 190, 191. 
Trover see infra § 204. 

Treble damages see infra § 75. 

73. Dodge v. Davis, 52 N.W. 2, 85 
Iowa 77. 


74, Cosgriff v. Dewey, 47 N.Y.S. 
255, 21 App.Div. 129 [aff 58 N.E. 1, 
164 N.Y. 1, 79 Am.S.R. 620]. 

75. Blake v. Milliken, 14 N.H. 213. 

76. Marcum v. Clark, 44 S.W.(2d) 
537, 538, 241 Ky. 503. 

“There is no law that permits a 
ereditor to sue a debtor of his debtor 
and make him respond without mak- 
ing his own debtor a party to the 
suit.” Marcum v. Clark, supra. 

77. Cosgriff v. Dewey, 58 N.E. 1, 
164 N.Y. 1, 79 Am.S.R. 620. 


78. U.S.—Bradley v. Reed, 3 F. 


and 


ger, 1 Alaska 508. 


Cal.—F uller v. Montafi, 203 P. 406, 
55 Cal.App. 314. 


Tll.— Murray v. Haverty, 70 Ill. 318. 


Ky.—Nevels v. Kentucky Lumber 
Co., 56 S.W. 969, 108 Ky. 550, 22 Ky.L. 
247, 94 Am.S.R. 388, 49 L.R.A. 416. 


Minn.—Shepard v. Pettit, 14 N.W. 
511,30 Minn. 119. 


Miss.—Leatherbury v. McInnis, 37 
on 1018, 85 Miss. 160, 107 Am.S.R. 
Mo.—Childs v. Kansas City, St. J. & 
C. R. Co., 23 S.W. 378, 117 Mo. 414. , 


N.Y.—Cosgriff v. Dewey, 58 N.E. 1, 
164 N.Y. 1, 79 Am.S.R. 620; McCabe 
v. McCabe, 18 Hun 153; Elwell v. 
Burnside, 44 Barb. 447; Hawley v. 
Clowes, 2 Johns.Ch. 122. 


N.C.—Hinson v. Hinson, 27 S.E. 80, 
120 N.C. 400; Dodd v. Watson, 57 N.C. 
48, 72 Am.D. 577; Smith v. Sharpe, 44 
N.C. 91, 57 Am.D. 574. 


S.C.—Johnson v. Johnson, 
Eq. 277, 29 Am.D. 72. 


Tex.—Stuart v. Teagarden, 
App.) 193 S.W. 416. 


W.Va.—Cecil v. Clark, 35 S.E. 11, 47 
W.Va. 402, 81 Am.S.R. 803; William- 
son v. Jones, 27 S.H. 411, 43 W.Va. 
562, 64 Am.S.R. 891, 38 L.R.A.—694; 
McDodrill v. Pardee & Curtin Lumber 
Co., 21 S.E. 878, 40 W.Va. 564. 


Eng.—Durham & S. Ry. 


TEGSG; 


(Civ. 


Co. v. 


| Wawn, 3 Beav. 119, 43 Eng.Ch. 119, 49 


Reprint 47. 
N.B.—Linton v. Wilson, 3 N.B. 223. | 


Ont.-—Curtis v. Coleman, 22 Grant 
Ch. 561; Dougall v. Foster, 4 GrantCh. 
319. 

79. Darden v. Cowper, 52 N.C, 210, 
212, 75 Am.D. 461 (“it is only an ex- 
cessive or improper use of the land, 
whereby the defendant is liable to be 
charged in account for the larger 
amount of profits which he has, or 
ought to have received; but it does 
not amount to what the law under- 
stands to be destruction, or irrepara- 
ble injury, which cannot be compen- 
sated for in money’”’). ) 


80. Woolston y. Pullen, 102 A. 461, 
88 N.J.Eq. 35. 
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soil ordinarily is waste,’1 even though the purpose 
is to convert it into bricks for sale;°? but it has 
been held that no cause of action arises from the 
removal of part of the soil where the land is neither 
injured nor destroyed, but improved.** 


[§ 71] c. Excavation and Removal of Rock. The 
excavation and removal of rock by a cotenant from 
land held in common and converting the proceeds of 
a sale thereof to his own use constitutes waste,°+ 
since the rock is a part of the frechold and to the 
extent it is taken operates as a diminution of the 
estate.*® Whether the rock removed by the tenant 
and converted to his own use be considered person- 
al property or part of the realty, he is lable to 
his cotenants for their proportion of its value.8® A 
right of action accrues from acts of this character, 
although there was no ouster or exclusion of the 
cotenant,®’ and it has been held that a right of ac- 
tion exists although the rock on the premises was 
in practically inexhaustible quantities, and although 
the premises were increased in value by reason of 
such acts.88_ 


[§ 72] d. Cutting or Destruction of Timber. It 
is not waste for a tenant in common of a farm to 
cut wood necessary to the use of the farm.*® While 
there is authority to the effect that a tenant in com- 
mon, in the exercise of his right to the enjoyment 
of the common estate, may cut timber and use or 
dispose of it at least to an extent corresponding to 
his share of the estate,°® and that cutting, removal, 
and sale from the common property of matured tim- 


81. Cosgriff v. Dewey, 58 N.E. 1, 
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ber by one of the cotenants who does not in any 
way attempt to prevent his cotenants from doing 
the same thing if they sce fit to do so is not waste 
within a statute providing for the recovery of dam- 
ages from the cotenant who has committed waste 
on the common property,®! on the other hand, it has 
been held that it is waste for a tenant in common to 
cut and remove timber from the land owned in com- 
mon;2? and that a tenant in common commits waste 
where he cuts trees on the common property and 
sells them without the consent of the other ten- 
ants,®* or where he cuts, removes, and manufac- 
tures trees.into lumber without the consent of his 
cotenant,®* or‘where he takes possession and claims 
the whole tract and removes the timber for his own 
use,°® or where, without the consent of his coten- 
ant, he cuts down and clears woodland beyond his 
interest to the great injury of his cotenant,°® or 
where he cuts and removes timber thereby destroy- 
ing a considerable part of the inheritance and con- 
verts the same to his own use,?* or where he euts 
and destroys great quantities of timber without the 
consent of the cotenants,®® or maliciously, wantonly, 
cr carelessly burns over land owned in common de- 
stroying the wood or rendering it unfit for use.®® 
So it has been held that the eutting of trees, a large 
part of which were immature, and unfit for cutting, 
the other cotenants not consenting, constitutes 
waste;! and that it is also waste for a tenant in 
common to-destroy or permanently injure the com- 
mon property by the use of a skidder or other ma- 
chinery destroying or doing irreparable injury to 


“Standing trees are, ordinarily at 


164 N.Y. 1, 79 Am.S.R. 620; Wilkinson 
v. Haygarth, 12 Q.B. 837, 116 Reprint 


1085; Dougall v. Foster, 4 GrantCh. 
(Ont.) 319. 
fa] Digging of turf for the pur- 


pose of sale is such a destruction of 
the property as constitutes waste. 
Wilkinson v. Haygarth, 12 Q.B. 837, 
116 Reprint 1085. 


[b] “Sale of the plaster forming 
the material of which the land is com- 
posed” is waste. Curtis v. Coleman, 
22 GrantCh. (Ont.) 561, 562. 


82. Cosgriff v. Dewey, 58 N.E. 1, 
164 N.Y. 1, 79 Am.S.R. 620; Dougal 
v. Foster, 4 -GrantCh. (Ont.) 319. 


83. Smith v. Sharpe, 44 N.C. 91, 
57 Am.D. 574. 


84. Childs v. Kansas City, St. J. & 
C: R.-.Co.,..23 S.W. 2378, 117: Mo. 414; 
Cosgriff v. Dewey, 58 N.E. 1, 164 N.Y. 
-1, 79 Am.S.R. 620; McCabe v. McCabe, 
18 Hun (N.Y.) 1538, 156. 


“The quarrying and removing of 
stone is a very different act from the 
occupation of the land or from its 
cultivation. The quarrying actually 
diminishes and takes away the com- 
mon property.” McCabe v. McCabe, 
supra. 


85. Cosgriff v. Dewey, 58 N.E. 1, 
164 N.Y. 1, 79 Am.S.R. 620. 


86. Cosgriff v. Dewey, supra; Mc- 
Cabe v. McCabe, 18 Hun (N.Y.) 153. 


87. Cosgriff v. Dewey, 47 N.Y.S. 
255, 21 App.Div. 129. 


8s. Cosgriff v. Dewey, supra. 


89. McCord v. Oakland Quicksilver 
Mining Co., 27 P. 868, 64 Cal. 134, 49 
Am.R. 686. See Hawley v. Clowes, 
2 Johns.Ch. (N.Y.) 122 (where an in- 
junction restraining the tenant in 


premises owned in common pending 
a suit for a partition thereof was 
modified so to permit him to cut tim- 
ber necessary for the use on the 
farm). 


90. McCord v. Oakland Quicksilver 
Mining Co., 27 P. 868, 64 Cal. 134, 49 
Am.R. 686; Hihn v. Peck, 18 Cal. 640. 
And see Martyn v. Knowllys, 8 T.R. 
145, 146, 101 Reprint 1313 (it is not 
waste for a tenant to cut down trees 
of a proper age and growth for being 
cut; “if he were liable in such an 
action as this, it would have the effect 
of enabling one tenant in common to 
prevent the other’s taking the fair 
profits of their estate. In another 
form of action the plaintiff will be en- 
titled to recover a moiety of the value 
of the trees that were cut’). 


91. Buchanan vy. Jencks, 96 A. 307, 
860, 38 R.I. 448, 2 A.L.R. 986. 


$2. Hennes v. Charles Hebard & 
Sons, 135 N.W. 10738, 169 Mich. 670; 
Benedict v. Torrent, 47 N.W. 129. 83 
pick 181, 11 L.R.A. 278, 21 Am.S.R. 


93. Ala.—Clark vy. Whitfield, 105 
So. 200, 213 Ala. 441, 


Iowa.—Dodge v. Davis, 52 N.W. 2, 
85 Iowa 77. 


Ky.—Emmons v. Evans, 198 S.W. 
900, 178 Ky. 180; Nevels v. Kentucky 
Lumber Co., 56 S.W. 969, 108 Ky. 550, 
seer 247, 94 Am.S.R. 388, 49 L.R.A. 


Minn.—Shepard v. Pettit, 14 N.Ww. 
511, 512,,30 Minn. 119, 


N.Y.—Hoolihan y. Hoolihan, 85 N.E. 
1003, 193 N.Y. 197, 15 Ann.Cas. 269. 


N.C.—Hinson v. Hinson, 27 S.E. 80, 
120 N.C. 400. 


least, to be regarded as between the 
co-tenants as part of the real estate, 
and severing and removing them with- 
out consent of other co-tenants a de- 
struction to that extent of the realty. 
After the severance they are the prop- 
erty of the co-tenants, and by a con- 
version of them the co-tenant convert- 
ing them becomes liable to his co- 
tenants, as in case of other personal 
property.” Shepard v, Pettit, supra 
[quot Nevels v. Kentucky Lumber Co., 
supra]. 


[a] Cutting down trees for cross- 
ties and hauling them off constitutes 
waste. Hinson v. Hinson, 27 S.E. 80, 
120 N.C. 400. 


94 Clow v. Plummer, 48 N.W. 795, 
85 Mich. 550. 


95. McGahan v. Rondout Nat. 
pore S.Ct. 347, 156 U.S. 218, 39 L. 


96. Johnson v. Johnson, 11 S.C.Eq. 
27%, 29. Am Ds %2. 


97. Thomas v. Turner, 35 S.W. 
1035, 18 Ky.L. 209; Elwell v. Burnside, 
44 Barb. (N.Y.) 447; Provident Life 
& Trust Co. v. Wood, 123 S.E. 276, 96 
W.Va. 516. 


98. Stuart v. Teagarden, (Tex.Civ. 
App.) 193 S.W. 416. 


99. Buchanan v. Jencks, supra, 


1. Fuller v. Montafi, 203 P. 406, 55 
Cal.App. 314. See Hole v. Thomas, 7 
Ves. 589, 590, 32 Reprint 237 (where 
it was said by Lord Eldon: “A case 
of malicious destruction may be a 
YOUNG. hal as I have no objection 
to grant an injunction against cutting 
saplings and any timber trees or un- 
derwood at unseasonable times. until 
answer or further order; for that is 
destruction’’). 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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timber too small for manufacture into merchanta- 
ble lumber and making unnecessary ditches in the 
surface of the land,? and that too, not withstanding 
a contract authorizing the construction of dirt, log- 
ging, tram, and railroads for eutting and removing 
timber.* It has been said, however, that it is the 
ultimate injury done to the rights of the cotenants 
which gives them the right to complain; and if the 
cutting of timber on the land improves its value, 
the cotenant who has done so is not liable for waste.4 


[§ 73] e. Mining. While it has been held that 
the mining of lands results in their depletion and 
destruction pro tanto, and that such use by a joint 
owner of the property without the consent of the 
others is waste,® it has elsewhere been held that it 
is not waste for a tenant in common to work a mine 
which is open on the premises at the commencement 
of the codwnership of the parties,® but that, in the 
absence of statutory regulation of the matter,’ or 
eonsent of the other cotenants,® it is waste for one 
eotenant to open up mines on the common property 
and take minerals therefrom.® And the tenant in 
common taking the mineral cannot keep the proceeds 
of a sale thereof without accounting, on the theory 
that the portion of land furnishing the coal is no 
more than his just due.1° Under statutes providing 
that, if any person shall assume and exercise ex- 
elusive ownership over, or take away, destroy, lessen 
in value, or otherwise injure or abuse any property 
held in tenancy in common, the party aggrieved 
shall have an action of the injury in the same man- 
ner as if such tenancy in common did not exist, min- 
ing the common property by one of the cotenants 
without the consent of the other cotenants is for- 
bidden, whether the mine was or was not open at 


2. Jasper Land Co. v. Manchester | Pa. 162. 
Sawmills, 96 So. 417, 209 Ala. 446. 
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the inception of the cotenancy,!? as an unauthor- 
ized taking away and lessening in value of the prop- 
erty and a permanent injury thereto.12 


[§ 74] f. Severance and Removal of Mill or Mill 
Fixtures. The severance and removal of a mill,'% 
and the removal, except for the common benefit, of 
fixtures attached to the mill,‘ as, for instance, suws, 
water wheels, and mill gear, or cogwheel of a grist 
mill,> without the consent of the other ecotenants, 
is such an action of destruction of the common prop- 
erty as amounts to waste and gives a right of ac- 
tion to the cotenants sustaining injury thereby. But 
the taking of fixtures and implements of a mill out 
of use for want of repairs, and their temporary use 
by one cotenant and the destruction of some rotten 
timber belonging thereto by him, is not destructive 
waste, and gives no cause of action.1® 


[§ 75] 3. Treble Damages for Waste. In some 
jurisdictions specific provision is made by statute 
for the imposition of treble damages in the case of 
waste committed by tenants in common.17 Such 
statutes, being highly penal in their character, must 
be strictly construed and held to apply only to such 
cases as are clearly intended by the legislature,?® 
although actions thereunder have been held not 
barred in a period of limitations applicable to penal 
actions.1° So a statute which provides the penalty 
in the case of a tenant in common who commits any 
strip or waste without first giving notice to all other 
persons interested of his intention has been con- 
strued to apply only to cases of known and recog- 
nized tenancy in common and not to a case where a 
party enters and cuts wood or timber under an hon- 
est claim that he owns the whole land in fee? or 


The taking of ore from the) same effect Paxton v. Benedum-Trees 
mine is rather the use than the de-| Oil Co., 94 S.E. 472, 80 W.Va. 187. 
struction of the estate, within the 10. 


Cecil, y.. Clark, 8650S Hin 4a 


3. Jasper Land Co. v. Manchester 
Sawmills, supra. 


4 Johnson v. Johnson, 11 S.C.Eq. 
277, 29 Am.D. 72. 


5. Clark v. Whitfield, 105 So. 200, 
213 Ala. 441. 


6. McCord v. Oakland Quicksilver 
Min. Co., 27 P. 868, 64 Cal. 134, 49 
Am.R. 686; Mayer v. Lane, 262 P. 178, 
33 N.M. 18; Williamson v. Jones, 27S, 
“BE. 411, 48 W.Va. 562, 64 Am.S.R. 891, 
38 L.R.A. 694. See Job v. Potton, 32 
L.T.Rep.N.S. 110 (each cotenant in a 
mine in digging and carrying away 
the minerals is exercising in a proper 
manner his right to enjoy his share 
of the common property, providing he 
does not take away more than his 


»sShare). 


[a] In support of this view it was 
said: (1) “The offense of waste con- 


.Sists in the first penetration and open- 


ing of the soil, and it is not waste 
to dig in mines or pits already open, 
which have become part of the annual 
profit of the land.’’ Williamson _ v. 
Jones, 27 S.E. 411, 43 W.Va. 562, 566, 
64 Am.S:R: 891, 38) L.R.A. 694... (2) 
“The tenant in common of a mine 
may occupy it for the purpose con- 
templated by all, even though a por- 
tion of the soil or ore be removed. 
Each tenant has the right to use the 
mine, and, as was intimated by the 
supreme court of Pennsylvania, so 
long as an estate is used according to 
its nature, ‘it is no valid objection 
that the use is consumption, and it is 
no fault of the tenant that it is not 
more endurable.’ Irwin y. Covode, 24 


meaning of the general rule. 
sults of the tenant’s labor and capital 
are in the nature of proceeds or 
profits, the partial exhaustion being 
but the incidental consequence of the 
use.” McCord v. Oakland Quicksilver 
Min. Co.. 27 P. 8638, 865, 64 Cal. 134, 49 
Am.R. 686. 


7. See infra text and notes 11, 12. 


8. Coleman’s Appeal, 62 Pa. 252 
(where a cotenant opens and works 
new mines with the express consent 
of his cotenants, he is, of course, not 
guilty of committing waste). 


9. Law v. Heck Oil Co., 145 S.E. 
601, 106 W.Va. 296; Cecil v. Clark, 35 
S.E. 11, 47 W.Va. 402, 81 Am.S.R. 802; 
Williamson v. Jones. 27 S.H. 411, 43 
W.Va. 562, 64 Am.S.R. 891, 88 L.R.A. 
694. See Cosgriff v. Dewey, 58 N.E. 
1,164 N.Y. 1, 79 Am.S.R. 620 (dictum). 


[a] Coal.—(1) ‘“Coalin placeisa 
mineral and part of the very sub- 
stance of the land.” Cecil v. Clark. 35 
S.E. 11, 47 W.Va. 402, 407, 81 Am.S.R. 
802. (2) And the extraction of coal 
by one tenant in common without the 
consent of the other is waste. Cecil 
v. Clark, supra. 


[b] Petrcleum.—(1) Petroleum in 
place is part of the land (Williamson 
Vv. Jones, 27 S.E. 411, 43 W.Va. 562, 64 
Am.S.R 891. 38 L.R.A. 694), (2) and it 
has been held that it is waste in a 
tenant in common to bore for and 
take petroleum oil from the land, for 
which he is liable to his cotenants to 
the extent of their right in the land 
(Williamson vy. Jones, supra). To 


The re-lw.va. 402, 81: Am.S.R. 802. 


11. Murray v. Haverty, 70 Ill. 318, 
320; Butte & Boston Consol. Mining 
Co. v. Montana Ore Purchasing Co., 
63 P. 825, 25 Mont. 41; Harrigan v. 
Lynch, 52 P. 642, 21 Mont. 36; Ana- 
conda Copper Mining Co. v. Butte & 
Boston Mining Co., 43 P. 924, 17 Mont. 
519. 

“Mining coal or excavating and re- 
moving earth, would tend to injure, 
destroy and lessen in value the es- 
tate.” Murray v. Haverty, supra. 


12. Butte & Boston Consol. Mining 
Co. v. Montana Ore Purchasing Co., 
63 P. 825, 25 Mont. 41. 


13. Maddox v. Goddard, 15 Me. 218, 
283 Am.D. 604. 


14. Symonds v. Harris, 51 Me. 14, 
81 Am.D. 553: Dodd v. Watson, 57 N. 
C. 48, 72 Am.D. 577; Linton v. Wilson, 
3 N.B. 223. 

15. Linton v. Wilson, supra. 


16.. Dodd v. Watson, 57 N.C. 48, 
72 Am.D. 577. 

17. See statutory provisions. 

18. Hubbard v. Hubbard, 15 Me. 
198; Jenkins v. Wood, 14 N.B. 512, 145 
Mass. 494; Reed v. Davis, 8 Pick. 
(Mass.) 513. 


19. Hall v. Hall, 91 A. 949, 112 Me, 
234; Goodridge v. Rogers, 22 Pick. 
(Mass.) 495; Adams v, Palmer, 6 Gray 
(Mass.) 338 [foll Goodridge v. Rogers, 
22 Pick. (Mass.) 495]. 


2c. Jenkins v. Wood, 14 N.E. 512, 
145 Mass. 494. 


¥ 
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I 
where, at the time the acts complained of occurred, 
defendant was in possession as administrator with- 
out objection from the other heirs.?t But it is not 
a defense that the land on which the waste was 
committed will probably, or even inevitably, be want- 
ed to satisfy the claims of creditors of the estate 
inherited by the tenants in common, as the title of 
the cotenants is good until defeated by the opera- 
tion of law.22 A statute authorizing recovery of 
treble damages by one cotenant against another who 
has committed waste by cutting timber on the land 
held in common pending an action for recovery there- 
of does not authorize an action against a cotenant 
who had no knowledge of the pendency of the ac- 
tion.23 Where notice is not given as required by 
statute it is not a defense that defendant was the 
servant or agent of the tenant occupying the prem- 
ises.24 It is not a defense in an action by one ten- 
ant against the other for selling stumpage from 
common land without authority that plaintiff pre- 
viously had wrongfully sold stumpage from the same 
land.25 The right given by such a statute vests in 
each cotenant at the time of the injury done and 
is neither transferred nor defeated by the subse- 
quent alienation of his interest in the land.?® ‘Un- 
der a statute authorizing recovery of treble damages 
where a cotenant has wantonly committed waste 


21. Adams v. Palmer, 
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on land by eutting and removing standing timber 
thereon, a cotenant is guilty of committing waste 
wantonly, within the meaning of this statute, when, 
with knowledge of his cotenant’s rights, and in total 
disregard thereof, and with the design and purpose 
of ignoring those rights, he purposely, and with in- 
tent to appropriate the same to his own use, cuts 
and removes: from the land the standing timber 
thereon.27 In some jurisdictions statutes umposing 
treble damages in cases of trespass or waste gen- 
erally have been held inapplicable to the acts of 
cotenants.28 The damages to be assessed are the 
damages done to the land as a whole, and not merely 
the amount of ‘the damage done to plaintiff’s undi- 
vided interest.?°® 


[§ 76] H. Purchase or Discharge of Title, Inter- 
est, or Claim*—1. Purchase of Outstanding Title or 
Interest Generally—a. Duty To Purchase. <A tenant 
in common is under no absolute duty to purchase 
an outstanding title for his own benefit,*° or for the 
benefit of his cotenants.*+ 


[§ 77] b. Inurement to Benefit of Cotenants—(1) 
General Rule. One tenant in common will not be 
permitted to acquire title to the common property 
inequitably solely for his own benefit or to the ex- 
clusion of his cotenants.?2, Where a tenant in com- 


rang 


(2) “But it permits him to do 
Wilson v. Linder, 123 P. 487, 21 


(Mass.) 338. 
22. Moody vy. Moody, 15 Me. 205. 


23. Reed v. Davis, 8 Pick. (Mass.) 
514, 517. 


24. Hazen v. Wight, 32 A. 887, 87 
Me. 233. 


5 25. Dwinell v. Larrabee, 38 Me. 
64. 


26. Hoolihan vy. Hoolihan, 85 N.E. 
1103, 193 N.Y. 197, 201, 15 Ann.Cas, 
269. 


27. Hardman v. Brown, 
1016, 77 W.Va. 478. 


28. See cases infra this note. 


[a] In Arkansas a statute provid- 
ing that every person trespassing by 
cutting down or injuring any timber 
or wood standing or growing on the 
land of another. shall pay to the party 
injured treble damages for the thing 
so damaged does not authorize the re- 
covery of treble damages against a 
cotenant for cutting and removing 
timber, but applies only to strangers. 
Fitzhugh v. Norwood, 241 S.W. 8, 153 
Ark. 412. 


[b] In Kansas it has been held 
that, where one of the codwners of an 
oil and gas lease requiring develop- 
ment went on the premises and drilled 
a well and afterward claimed in good 
faith to own the entire lease, in which 
claim he was defeated, he was not 
liable to his coOwner for treble dam- 
ages for trespass under a statute pro- 
viding that, if any person shall dig 
up or carry away any mineral on the 
land of another person, he shall pay 
him treble the value of the thing car- 
ried away, since he is not a trespasser. 
Prewett v. Van Pelt, 235 P. 1059, 118 
Kan. 571. 


[ce] In Pennsylvania (1) it is pro- 
vided that, if any tenant in common of 
timber land cut or remove timber 
trees therefrom without the written 
consent of all his cotenants, they shall 


88 S.E. 


for the recovery of damages which | so.” 


they would have against an entire 
stranger to the title. And by a prior 
statute it is provided that treble dam- 
ages for cutting and conversion of 
“timber trees growing on the land of 
another’ may be recovered. In con- 
struing these statutes it was held that 
the recovery of a penalty of treble 
damages from a cotenant is not au- 
thorized. Bush v. Gamble, 17 A. 865, 
127 Pa. 43; Wheeler v. Carpenter, 107 
Pa. 271, 275. (2) ‘The party injured 
may have every remedy against his 
offending co-tenant that he could have 
against a stranger; but a remedy is 
not a penalty; a remedy is intended 
to restore to the person injured his 
property or its value in money, whilst 
a penalty is imposed on the offender 
by way of punishment.” Wheeler v. 
Carpenter, supra. 


29. Hubbard v. Hubbard, 15 Me. 
198; Proctor v. Proctor, 65 N.E. 797, 
182 Mass. 415. 


[a] What are treble damages.— 
“By the treble damages . must 
be understood three times the injury, 
done to the common property by the 
strip and waste made by the defend- 
ant. He is expressly by statute, as 
the wrongdoer, excluded from receiv- 
ing any part of these damages. One 
moiety is given to the tenant who 
brings the action and the residue to 
the co-tenants, other than the defend- 
ant, according to their respective 
proportions in the common property.” 
Hubbard v. Hubbard, 15 Me. 198, 200. 


30. Hill v. Coburn, 75 A. 67, 105 
Me, 437. 


31. Wilson v. Linder, 123 P. 487, 
21 Idaho 576, 42 L.R.A.N.S. 242, Ann. 
Cas.1913E 148; Hill v. Coburn, 75 A. 
67, 105 Me. 437; Dwight v. Waldron, 
164 P. 761, 96 Wash. 150. 


[a] “Equity does not oblige a co- 
tenant to pay out his money (1) to 
protect the common title.” Dwight 
v. Waldron, 164 P. 761, 764, 96 Wash. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Idaho 576, 42 L.R.A.N.S, 242, Ann.Cas. 
1913E 148. 


32. U.S.—Russell v. Beebe, 21 F. 
Cas.No. 12,153, Hempst. 704 [appeal 
dism 19 How. 283, 15 L.Ed. 668]. 


Ala.—Randolph v. Vails, 60 So. 159, 
180 Ala. 82 [quot Cyc]. 


Cal.—Mandeville v. Solomon, 39 
Cal. 125. 


Ill.— Frank v. Frank, 137 N.E. 151, 
305 Ill. 181; Biggins v. Dufficy, 104 
N.E. 180, 262 Ill. 26; West Chicago 
Park Com’rs v. Coleman, 108 Ill. 591; 
Montague v. Selb, 106 Ill. 49. ‘ 


Ind.—Jennings v. Moon, 34 N.E. 
996, 185 Ind. 168. 


Ky.—tTerrell v. Terrell, 295 S.W. 
1016, 220 Ky. 717; Perkins v. Smith, 
387 S.W. 72, 18 Ky.L. 509. 


Me.—Hill v. Coburn, 75 A. 67, 105 
Me. 437; Coburn v. Page, 74 A. 1026, 
105 Me. 458, 189 Am.S.R. 575. 


Mich.—Ream v. Robinson, 87 N.W. 
115, 128 Mich. 92. 


Minn.—Oliver v. Hedderly, 21 N.w. 
478, 32 Minn. 455. 


Miss.—Gilehrist Fordney Co. v. 
Eizelle, 106 So. 269, 141 Miss. 124: 
Wise v. Hyatt, 10 So. 37, 68 Miss. 714. 


Mo.—Mahoney v. Nevins, 88 S.W, 
731, 190 Mo. 360; Picot v. Page, 26 
Mo. 398. 


Mont.—O’Hanlon v. Ruby Gulch 
Mining Co., 135 P. 918, 48 Mont. 65. 


Nev.—Lytle v. Devlin, 117 P. 15, 34 
Nev. 179, Ann.Cas.1914B 852. 


N.J.—United New Jersey R., etc., 
Co. v. Consolidated Fruit Jar Co., 
(Ch.) 55 A. 46. 


N.Y.—Collins v. Collins, 13 N.Y.S. 
28 [aff 30 N.E. 863, 1381 N.Y. 648]; 
Graham v. Luddington, 19 Hun 246: 
Rider v. Phillips, 178 N.Y.S. 142, 109 
Mise. 48; Phelan v. Kelly, 25 Wend: 
389; Van Horne v. Fonda, 5 Johns. 


W 
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mon purchases an outstanding title, it is presumed 
to have been done for the common benefit,?? and 


TENANCY IN COMMON 


as a general rule purchase or extinguishment of an 


Ch. 388. 


N.C.—Gentry v. Gentry, 121 S.E. 
188, 187 N.C. 29; McLawhorn y. Har- 
TIS, 2) S.E. r2tt15'6) N:-Cen07, 37 TLR: 
A.N.S. 831. 


Or.—Flett v. Willeford, 234 P. 802, 
114 Or. 80, 89. 


Pa.—Keller v. Auble, 58 Pa. 410, 98 
Am.D. 297; Waver v. Wible, 25 Pa. 
270, 64 Am.D. 696; McGranighan v. 
McGranighan, 6 Pa.Dist. 33, 19 Pa.Co. 
75; Hite v. Hite, 21 Pa.Co. 97. 


S.C.—Williams v. Bruton, 113 S.E. 
= RASS WS RS RYE 


Tenn.—Davis v. Solari, 
939, 182 Tenn. 225. 


Tex.—Duke v. Reed, 64 Tex. 705; 
Hacker v. Hacker, (Civ.App.) 4 S.W. 
(2d) 218; Clevenger v. Mayfield, (Civ. 
App.) 86 S.W. 1062. 


Va.—Buchanan v. King, 22 
(63 Va.) 414. 


Wash.—Dwight v. Waldron, 164 P. 
761, 96 Wash. 150; Cedar Canyon 
Consol. Min. Co. v. Yarwood, 67 P. 749, 
27 Wash. 271, 91 Am.S.R. 841. 


W.Va.—Morris v. Roseberry, 32 S. 
EB. 1019, 46 W.Va. 24; Cecil v. Clark, 
30 S.E. 216, 44 W.Va. 659. 


[a] It would be inequitable to 
permit one tenant in common, with- 
out the consent of his cotenants, to 
buy in an adverse claim and assert it 
for his exclusive benefit to undermine 
the common title, and thereby injure 
and prejudice the interests of his co- 
tenants. Coburn v. Page, 74 A. 1026, 
105 Me. 458, 139 Am.S.R. 575. 


{b] Relations inter se.—(1) ‘“Com- 
munity of interest produces a com- 
munity of duty, and there is no real 
difference, on the ground of pohicy 
and justice, whether one co-tenant 
buys up an outstanding incumbrance, 
or an adverse title, to disseise and ex- 
pel his co-tenant. It cannot be toler- 
ated, when applied to a common sub- 
ject, in which the parties had equal 
concern, and which created a mutual 
obligation, to deal candidly and ben- 
evolently with each other, and to 
cause no harm to their joint interest.” 
Van Horne vy. Fonda, 5 Johns.Ch. (N. 
Y.) 388, 407. To same effect Coburn 
v. Page, 74 A 1026, 105 Me. 458, 139 
Am.S.R. 575. (2) “The rule is that ten- 
ants in common stand in such confi- 
dential relation in regard to one an- 
other’s interest that one of them is 
not permitted, in equity, to acquire an 
interest in the property hostile to 
that of the other.” Frank v. Frank, 
137 DN.E.. 151,154, 805) 1-181. (3) 
Relations inter se generally see su- 
pra § 23. - 


{c] Tilustration.—Where a tenant 
in common perpetrated a fraud on his 
cotenants in a suit to determine the 
rights in the land, and a decree was 
rendered in his favor, he held the 
land in trust for his cotenants to the 
extent of their interests therein. 
Clevenger v. Mayfield, (Tex.Civ.App.) 
86 S.W. 1062. 


[d] Where lien existed when ten- 
ants in eommon became owners, one 
of such tenants could not acquire sole 
title to the common property by pur- 
chasing at a sale made to satisfy the 
lien. Moon v. Moon, 192 P. 840, 107 
Kan. 466. 


[e] Where homestead property 
was purchased for and conveyed to 
one claiming right therein he held it 
in trust for others having like rights 
therein provided they offered to pay 
their part of the purchase money 


Lil Sow. 


Gratt. 


within a reasonable time. Terrell v. 
Terrell, 295 S.W. 1016, 220 Ky. 717. 


[f] Widow of a tenant in com- 
mon is, by reason of her dower, joint- 
ly interested in the land with the 
other tenant in common, so that she 
cannot acquire an adverse title to his 
exclusion. Enyard v. Enyard, 42 A. 
526, 190 Pa. 114, 70 Am.S.R. 6238. 


33. Morrison y. Roehl, 114 S.W. 
981, 215 Mo. 545; Richards v. Rich- 
ards, 31 Pa.Super. 509. 


s¢. U.S.—Rothwell v. Dewees, 2 
Black 618, 17 L.Ed. 309; Flage vy. 
Mann, 9 F.Cas.No. 4,847, 2 Sumn. 486. 


Ala.—Randolph v. Vails, 60 So. 159, 
180 Ala. 82. 


Ark.—Clements v. Cates, 
776, 49 Ark, 242. 


Cal.—Stevenson v. Boyd, 96 P. 284, 
153 Cal. 630, 19 L.R.A.N.S. 525; Olney 
v. Sawyer, 54 Cal. 379; Mandeville v. 
Solomon, 39 Cal. 125. 


Colo.—Harrison vy. Cole, 116 P. 1123, 
50 Colo. 470; Mills v. Hart, 52 P. 680, 
24 Colo. 505, 65 Am.S.R. 241. 


Ill.—Carpenter y. Fletcher, 88 N.E. 
162, 239 Ill. 440; Boyd v. Boyd, 51 N. 
EK. 782, 176 Ill. 40, 68 Am.S.R. 169; 
McChesney v. White, 29 N.E. 709, 140 
Ill. 330; Burgett v. Taliaferro, 9 N.E. 
334, 118 Ill. 503; Montague v. Selb, 
106 Ill. 49; Bracken y. Cooper, 80 Ill. 
221; Titsworth v. Stout, 49 Ill. 78, 95 
Am.D. 577; Phelps v. Reeder, 39 III. 
172; Ott v. Flinspach, 143 I1l.App. 61; 
Mauzey v. Dazey, 114 Ill.App. 652. 


Ind.—Ryason v. Dunten, 73 N.E. 74, 
164 Ind. 85; McPheeters v. Wright, 
24 N.H. 734, 124 Ind. 560, 9 L.R.A. 176. 


Iowa.—Davis v. Davis, 169 N.W. 
129, 185 Iowa 179. 


Ky.—Ford v. Jellico Grocery Co., 
240 S.W. 65, 194 Ky. 552; Cornett v. 
Burchfield, 134 S.W. 466, 142 Ky. 357; 
Thruston vy. Masterson, 9 Dana 228; 
Lee v. Fox, 6 Dana 171; Venable v. 
Beauchamp, 3 Dana 321, 28 Am.D. 74. 


La.—Miller v. Vivian Oil Co., 60 So. 
236, 181 La. 761, Ann.Cas.1914A 1028. 


Me.—Hill v. Coburn, 75 A. 67, 105 
Me. 437; Coburn vy. Page, 74 A. 1026, 
105 Me. 458, 139 Am.S.R. 575; Wil- 
Nd a v. Grey, 3) Mes 207;"14 Am.D. 


4 S.W. 


Miss.—Freeman v. Freeman, 66 So. 
202, 107 Miss. 750; Hignite v. Hig- 
aii 4 So. 345, 65 Miss. 447, 7 Am.S.R. 


Mo.—Gearhart v. Gearhart, 213 S. 
W. 31, 6 L.R.A. 291; Kohle v. Hobson, 
114 S.W. 952, 215 Mo. 213; Dillinger 
v. Kelley, 84 Mo. 561; Jones v. Stan- 
ton, 11 Mo. 433. 


Neb.—Carson v. Broady, 77 N.W. 
80, 56 Neb. 648, 71 Am.S.R. 691; Brown 
vy. Homan, 1 Neb. 448. 


Nev.—Lytle v. Devlin, 117 P. 15, 34 
Nev. 179, Ann.Cas.1914B 852. 


N.Y.—Seymour v. Seymour, 199 N. 
Y.S. 23,120 Misc. 525;. Van Horne v. 
Fonda, 5 Johns.Ch. 388. 


N.C.—Gentry v. Gentry, 
188, 187 N.C. 29. 


Okl.—Burt v. Steigleder, 270 P. 54, 
132 Okl. 217; Arthur v. Coyne, 122 P. 
688, 82 Okl. 527. 


Or.—Flett v. Willeford, 234 P. 802, 
114 Or. 80; Dray y. Dray, 27 P. 223, 
21 Ork 59: 

Pa.—Whitehead v. Seanor, 47 A. 
978, 197 Pa. 511; McGranighan v. Mc- 
Granighan, 39 A. 951, 185 Pa. 340; 
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outstanding title, encumbrance, or claim by one tenant 
in common inures to the benefit of his cotenant,*+ 


Duff v. Wilson, 72 Pa. 442; Lloyd v. 
Lynch, 28 Pa. 419, 70 Am.D. 137; Lig- 
get v. Bechtol [cit Smiley v. Dixon, 
1 Penr.&W. 439, 440]; Berg v. Mc- 
Lafferty, 12 A: 460, 9 PaGas. (1353 
Richards v. Richards, 31 Pa.Super. 
509; MeGranighan v. McGranighan, 
6, Pa Dist.33; 19: Parco. Wb: 


S.D.—Johnson v. Brauch, 68 N.W. 
173, 9 S.D. 116, 62 Am.S.R. 857. 


Tenn.—Tisdale v. Tisdale, 2 Sneed 
596, 64 Am.D. 775; Gentry v. Gentry, 
2 Sneed 87, 60 Am.D. 187; Hall v. 
Calvert, (Ch.A.) 46 S.W. 1120. 


Tex.—Rogers v. White, (Civ.App.) 
194 S.W. 1001; Schriver v. Taylor, 
(Civ.App.) 143 S.W. 231. 


Va.—Buchanan v. King, 22 Gratt. 
(63 Va.) 414. 


Wash.—Anderson v. Snowden, 87 
Fearne 44 Wash. 274, 120 Am.S.R. 


W.Va.—Gilchrist v. Beswick, 10 S. 
Hy, 371; 33. W.Va. Les, 


Wis.—Rountree v. Denson, 18 N.W. 
518, 59 Wis. 522. 


[a] Reason for rule.—Cotenants of 
land stand in a relation of mutual 
trust and confidence, and neither will 
be permitted to act in hostility to the 
others, Arthur y. Coyne, 122 P. 688, 
32 Okl. 527. 


[b] Rule applied.—(1) Where one 
cotenant purchased an encumbrance 
on the common property when the 
purchase was made for the benefit 
and protection of the common estate. 
Dwight v. Waldron, 164 P. 761, 96 
Wash. 150. (2) To distinct title ac- 
quired to common estate in oil or gas 
rights in land. Burt v. Steigleder, 
270 P. 54, 132 Okl. 217. (3) Where an 
administrator’s deed had been lost, 
and the record thereof burned, a deed 
secured by one of the heirs of the 
grantee therein from the heirs of the 
administrator’s intestate inured to 
the benefit of all the heirs of the 
original grantee as cotenants. Free- 
man v. Freeman, 66 So. 202, 107 Miss. 
750. _ (4) Where one held an option 
on interest in land owned by devisees 
under a patent title, and where, with- 
in the option period, the agent of the 
option holder wrote the agent of the 
devisees requesting that the latter 
draw a new deed to the option holder, 
which letter referred to a warranty 
deed while the option provided only 
for a quitclaim, and where the op- 
tion holder’s agent purchased in his 
principal’s behalf a one-half interest 
in the land under the same title as 
held by another person, and_subse- 
quently purchased an outstanding ti- 
tle from the devisees, it was held that 
the, letter was not an acceptance of 
the option, and that the option holder 
purchased the outstanding interest as 
owner of an undivided interest, and 
that such purchase inured to the 
benefit of himself and the person 
holding with him under a like title. 
Cornett v. Burchfield, 134 S.W. 466, 
142 Ky. 357. 

[c] Widow who is administratrix 
of husband’s estate and mother of the 
heirs of decedent cannot purchase an 
encumbrance against the estate and 
use it to the detriment of the heirs. 
Hite v. Hite, 21 Pa.Co. 97. 


[d] Where one in possession of 
government land attempted to ac- 
quire a homestead right thereto, his 
title inured to the benefit of his co- 
tenant. Lytle v. Devlin, 117 P. 15, 34 
Nev. 179, Ann.Cas.1914B 852. 


[e] Vendors as tenants in com- 
mon.—Where the evidence showed 
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at their option,?® although the rule may be qual- 
ified by circumstances surrounding the particu- 
such a purchase is not 


lar case.2® However, 
void,?? but the purchasing tenant 


that vendors holding lien notes were 
tenants in common, a judgment in 
favor of one of them for all the land 
claimed by them, without proof that 
the notes had been transferred to the 
party who obtained the judgment, in- 
ured to the benefit of all of such ven- 
dors, although a new title was ac- 
quired by foreclosure. Schriver v. 
Taylor, (Tex.Civ.App.) 143 S.W. 231. 


[f] Where part of adjoining tract 
overlapped common property and one 
of the tenants in common by consent 
of all, and with the advice of common 
eounsel, purchased the entire adjoin- 
ing tract, such purchase was made 
for the benefit of the common owners 
only to the extent of the overlapping 
part, and upon such purchaser being 
reimbursed proportionally as to that 
part the tenants in common would be 
entitled to their respective portions 
thereof on partition.. Gass v. Water- 
house, (Tenn.Ch.A.) 61 S.W. 450. 


[g] Where certain of joint own- 
ers operating business of exhibiting 
natural cave took advantage of 
knowledge secretly obtained of a de- 
fect in the common title, and in fraud 
of the rights of their:cotenants pur- 
chased additional acreage for the sole 
purpose of forwarding the enterprise 
and making secure the ownership of 
the cave, they took title to it subject 
to a trust in favor of their cotenants, 
the benefit of which might be claimed 
by each of them upon payment or 
tender of his proportionate share of 
the purchase money. Burrow v. Car- 
ley, 290 P. 577, 210 Cal. 95. 


[h] Purchaser from tenant in 
common.—Where the purchaser of an 
undivided interest in land was placed 
in possession thereof by his vendor, 
and subsequently purchased another 
interest therein adverse to the claims 
of his original vendor, it inured to the 
benefit of such vendor upon his pay- 
ing the consideration therefor. Law- 
ener Kennedy, 111 S.E. 142, 90 W. 

a. bi 


[i] Trustee ex delicto see Brant 
v. Nugent, 135 A. 780, 100 N.J.Eq. 396. 


35. Rothwell v. Dewees, 2 Black 
(U.S.) 618, 17 L.Ed. 309; Gilchrist v 
Beswick, 10 S.E. 371. 33 W.Va. 168. 


36. Myers v. Reed, 17 F. 401, 406, 
9 Sawy. 132; Mitchell v. Lambert, 34 
App.D.C. 583; Waters v. Kopp, 34 App. 
D.C. 575 [appeal dism 82 S.Ct. 533, 223 
U.S. 746, 56 L.Ed. 640]; Frentz v. 
Klotsch, 28 Wis. 312. 


[a] Nature of rule stated.—‘The 
rule, however, is not a hard and fast 
one, but one of equitable cognizance, 
which courts of equity mold and ap- 
ply so as to do justice among the 
tenants, the facts of the particular 
case  considered.”’ Willoughby . v. 
Brandes, 297 S.W. 54, 58, 317 Mo. 544. 


[b] Ilustration.—Where one of 
several tenants in common was sued 
for cutting timber on the land by a 
party claiming under a superior title, 
and his cotenants, although notified, 
refused to join in defending the suit, 
and the cotenant who was sued com- 
promised by releasing his interest to 
plaintiff who deeded a part of the land 
to him, his cotenants could not claim 
that the conveyance inured to their 
benefit. Asher y. Howard, 70 S.W. 
277, 278, 24 Ky.L. 961. 


{e] Protection of interests.— 
“There may be cases, however, when 
it would not be a breach of trust for 


. 


TENANCY IN COMMON 


is ordinarily re- 


a tenant in common to purchase an 
outstanding title, and retain so much 
thereof as may be necessary to pro- 
tect his own interest.” Hill v. Co- 
burn, 75.A. 67, 105 Me. 437. 


37. Brittin v. Handy, 20 Ark. 381, 
73 Am.D. 497; Stevens v. Reynolds, 41 
N.E. 931, 143 Ind. 467, 52 Am.S.R. 422; 
Morrison vy. Roehl, 114 S.W. 981, 215 
Mo. 545; Dwight v. Waldron, 164 P. 
761, 763, 96 Wash. 150. ‘ 


N\ 
“The rule but gives the cotenants 
the right to share in the benefits of 
the purchase, a privilege which they 
may accept or reject. At most, the ti- 
tle acquired by the purchase is void- 
able not void, and they who would 
complain must elect whether they will 
avoid it or not.” Dwight v. Waldron, 
supra. 


38. U.S.—Kline v. Wright, 42 F. 


(2d) 927; Flagg v. Mann, 9 F.Cas.No. 
4,847, 2 Sumn. 486. 


Roe Cor let v. Gaffney, 3 Colo. 
Idaho.—Wilson y. Linder, 123 P. 


487, 21 Idaho 576, 42 L.R.A.N.S. 242, 
Ann.Cas.1913E 148. 


Iowa.—Fleming v. Casady, 211 N.W. 
488, 202 Iowa 1094. 


Ky.—tTerrell v. Terrell, 295 S.W. 
1016, 220 Ky. 717; Ford v. Jellico Gro- 
cery Co., 240 S.W. 65, 194 Ky. 552. 


Me.—Coburn vy. Page, 74 A. 1026, 
105 Me. 458, 139 Am.S.R. 575. 


Miss.—Coker vy. Lewis, 99 So. 561, 
135 Miss. 118; Barkesdale v. Learn- 
ard, 73 So. 736, 112 Miss. 861. 


Mo.—Willoughby v. Brandes, 297 S. 
W. 54, 317 Mo. 544; Becker v. Becker, 
163 S.W. 865, 254 Mo. 668; Hunters 
v. Hunters, 21 S.W. 456, 114 Mo. 26. 


ee a ee eee v. Davis, 12 Nev. 


N.J.—Ennis y. Hutchinson, 30 N.J. 
Eq. 110. 


N.Y.—Swinburne vy. 
N.Y. 568. 


N.C.—Gentry vy. 
188, LS TENIC,) 29. 


Okl.—Arthur v. Coyne, 122 P. 688, 
32 Okl. 527. 


Tenn.—King v. Rowan, 10 Heisk. 
675; Clark v. Cantwell, 3 Head 202; 
Hall v. Calvert, (Ch.A.) 46 S.W. 1120. 


Wash.—Dwight v. Waldron, 164 P. 
761, 96 Wash. 150. 


[a] Confidential relation.—(1) 
Where one of two tenants in common 
stands in such confidential relations 
in regard to his cotenant’s interest 
that it would be inequitable to permit 
him to acquire a title solely for his 
own benefit, and expel his cotenant, he 
will be treated as a trustee as to his 
cotenant’s interest. Frentz v. Klotsch, 
28 Wis. 312. To same effect Fleming 
v. Casady, 211 N.W. 488, 202 Iowa 
1094. (2) Confidential relations inter 
Se aS bar generally see supra § 23. 


[b] Equity permits cotenant to pur- 
chase adverse claim, and converts 
him into a trustee when he has done 
so. Dwight v. Waldron, 164 P. 761, 
96 Wash. 150. 


[ce] Where, without consent of his 
cotenant, one acquired legal title in 
himself, he took it as trustee for his 
cotenant. Arthur.v. Coyne, 122 P. 
688, 32 Okl. 527. 


Swinburne, 28 


Gentry, 121 S.E. 
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garded as holding the title or interest acquired in 
trust for all of the cotenants?’ who must elect with- 
in a reasonable time to avail themselves thereof*® 


ae . 


[d] Constructive trust arising ex 
maleficio may be established by parol 
evideace where one of several heirs, 
without knowledge of his coheirs, pro- 
cures a conveyance to himself of land 
contracted to be sold to their common 


ancestor. Swinburne v. Swinburne, 28 
N.Y. 568. 
[e] Where yacht was owned by 


four persons, one of whom purchased 
it at a sale for liens that had been 
filed against it, he held it in trust 
for all the coOWwners. Ennis vy. Hutch- 
inson, 30 N.J.Eq. 110. 


39. U.S.—Rothwell v. Dewees, 2 
Black 613, 17 L.Ed. 309. 


Ala.—Williams v. Massie, 102 So. 
611, 212 Ala. 389; Randolph v. Vails, 
60 So. 159, 180 Ala. 82; Savage v. 
Bradley, 43 So. 20, 149 Ala. 169, 123 
Am.S.R. 30. 


Ark.—Brittin v. Handy, 20 Ark. 381, 
73 Am.D. 497. 


Cal.—Smith v. Goethe, 115 P. 223, 
159 Cal. 628,  Ann.Cas.1912© 1205; 
Stevenson y. Boyd, 96 P. 284, 153 Cal. 
630, 19 L.R.A.N.S. 525; Mandeville v. 
Solomon, 39 Cal. 125. 


Colo.—Harrison v. Cole, 116 P. 
1123, 50 Colo. 470; Franklin Min. Co. 
v. O’Brien, 43 P. 1016, 22 Colo. 129, 
55 Am-S-R. 1178. 


Ill.— Goralski v. Kostuski, 53 N.E. 
T20: ATS 2A LATA Oe Aim SoRe ees 
Walker v. Warner, 53 N.E. 594, 179 
Ill. 16, 70 Am.S.R. 85; Burr v. Muel- 
ler, 65 Ill. 258. 


Ind.—Ryason v. Dunten, 73 N.E. 74, 
164 Ind. 85; Turpie v. Lowe, 62 N.E. 
484, 158 Ind. 314, 92 Am.S.R. 1310; 
Stevens v. Reynolds, 41 N.E. 931, 143 
Ind. 467, 52 Am.S.R--422. 


Ky.—tTerrell v. Terrell, 295 S.W. 
1016, 220 Ky. 717; Layne v. Layne, 
251 S.W. 667, 199 Ky. 598; Francis v. 
Million, 80 S.W. 486, 26 Ky.L. 42; 
ney v. Howard, 70 S.W. 277, 24 Ky. 


Me.—Hill v. Coburn, 75 A. 67, 105 
Me. 437. 


Mass.—Blodgett v. Hildreth, 8 Al- 
len 186. 


Mo.—Willoughby v. Brandes, 297 
S.W. 54, 317 Mo. 544; Nalle v. Parks, 
73 S.W. 596, 173 Mo. 616; Potter v. 
Herring, 57 Mo. 184; Picot v. Page, 
aoe: 398; Jones v. Stanton, 11 Mo. 


Neb.—Craven vy. 
604, 68 Neb. 459. 


ae ee v. Davis, 12 Nev. 


N.J.—Weller v. 
Eq. 13. 


N.Y.—Carpenter v. Carpenter, 29 N. 
E. 1013, 181 N.Y. 101, 27 Am.S.R. 569; 
Koke v. Balken, 25 N.Y.S. 1038, 73 
Hun 145 [aff 42 N.BH. 724, 148 N.Y. 
aS eee Horne v. Fonda, 5 Johns. 


Or.—Crawford v. O’Connell, 64-P. 
656, 39 Or. 153. 


Pa.—Duff v. Wilson, 72 Pa. 442; 
McGranighan v. McGranighan, 6 Pa. 
Dist... 33,)19' Ba-Co. 75. 


R.I.—Green v. Walker, 45 : 
22 Rl. 14. oie 


S.D.—Stianson v. Stianson, 167 N, 
W. 237, 40 S.D. 322, 6 A.L.R. 280. 


Tex.—Niday v. Cochran, 93 S.W. 


Craven, 94 N.W. 


Rolason, 17 N.J. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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after they have notice*® or are charged with no- 
tice,*? they having merely an equitable title, although 
it may afford the basis of a proceeding to procure 
a legal title.*? A cotenant will not be permitted to 
make his election to share in the benefit of the ac- 
quisition of an adverse claim to the property a means 
of speculation by delaying until some cireumstances, 
such as an inerease in the value of the land, may 
determine his course,** whatever delay he may have 
been guilty of must be consistent with fair dealing 
on his part,** and not attributable to an effort to 
gain advantages under such adverse claim while he 
shirks his responsibilities thereunder.*® However, 
it has been held that, as between the purchaser and 
his cotenants, the latter are not barred by the mere 
lapse of time, but only where the delay is accompa- 
nied by circumstances which would give rise to an 
estoppel.*® 


Legal title acquired by one coparcener is held in 
trust for his coparceners,** if they choose within a 
reasonable time to claim the benefit of its purchase,*® 
by contributing, or offering to contribute, their por- 
tion of the purchase money;*? and one coparcener 
cannot purchase an outstanding title, falsely state 


1027, 42 Tex.Civ.App. 292; McFarlin 
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stranger who invested large sums of 54. 
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the consideration in his deed, and not communicate 
the facts connected with his purchase to his eopar- 
ceners, and then rely on mere lapse of time to de- 
feat their right to get the benefit of such purchase 
by paying their share of the actual consideration 
paid.®° 


Purchase of outstanding adverse title by husband 
of a tenant in common inured to the benefit of her 
cotenant®? on contribution by the latter.5? 


Mines or Mining Rights. The purchase of a 
conflicting or outstanding claim in relation to a 
mine,** or a fraudulent relocation of a mining 
claim®® by one tenant in common, inures to the ben- 
efit of all the cotenants therein, and a cotenant who 
purchases a conflicting claim,®* or his successor with 
notice of the facts,°? cannot, in a contest over the 
title wherein the other cotenants claim that the pur- 
chase inures to their benefit, question their common 
title. Where a tenant in common in gas and oil 
rights in land acquired an adverse title thereto, it 
inured to the benefit of all the cotenants.** 


Public lands. Where a eotenant of land, the fee 
of which is in the United States, has acquired title 


Kline v. Wright, 42 F.(2d) 927; 


v. Leaman, (Civ.App.) 29 S.W. 44. 


Va.—Hall v. Caldwell, 33 S.E. 596, 
97 Va. 311; Buchanan v. King, 22 
Gratt. (63 Va.) 414. 


Wash.—Dwight v. Waldron, 164 P. 
761, 96 Wash. 150. 


W.Va.—James v. James, 87 S.E. 
364, 77 W.Va. 229; Flat Top Grocery 
Co. v. Bailey, 57 S.E. 302, 62 W.Va. 
84; Morris v. Roseberry, 32 S.H. 1019, 
46 W.Va. 24; Cecil v. Clark, 30 S.E. 
216, 44 W.Va 659; Gilchrist v. Bes- 
wick, 10 S.E. 371, 33 W.Va. 168. 


Wis.—Atkinson v. Hewett, 23 N.W. 
889, 63 Wis. 396. 


[a] It is a settled rule . . . 
that, if the cotenant would share in 
the adverse title acquired by the pur- 
chasing tenant, he must pay or ten- 
der payment of his proportionate 
share of the price necessarily expend- 
ed in acquiring the title, and must ex- 
ercise the privilege within a reason- 
able time.” Dwight v. Waldron, 164 
P. 761, 763, 96 Wash. 150. 


[b] “Zo the inquiry as to what is 
a ‘reasonable time,’ no positive an- 
swer, measured by a specific period, 
can be given, for the reason that in 
all cases where that question is in- 
volved each must necessarily be de- 
termined upon its own peculiar cir- 
cumstances.” Harrison v. Cole, 116 
P. 1123, 1126, 50 Colo. 470 [cit Free- 
man Cotenancy § 156]. 


[ec] Delay of two years by a co- 
tenant before electing to share in the 
benefits of the purchase of an out- 
standing title by offering to pay his 
part of the expenses incurred was not 
unreasonable where there had been 
no material change in the value of the 
property during such time. Harrison 
v. Cole, 116 P. 1123, 50 Colo. 470. 


[ad] Lapse of twenty years or more 
in time before an offer of contribution 
was made could not be held to be a 
reasonable time in which to make 
such an offer. Nevill v. Hinkle, (Tex. 
Civ.App.) 276 S.W. 324. 


[e] Evidence.—The decease of a 
tenant in common who redeemed from 
a deed of trust and of his cotenant 
who refused to join him therein, and 
the sale of the land by the redeem- 
tng cotenant’s administrator to a 


money in its improvement, were held 
to be strong, if not conclusive, evi- 
dence of an abandonment by the co- 
tenant who refused to join in the pur- 
chase, and would estop his heirs after 
a long lanse of time. Potter v. Her- 
ring, 57 Mo. 184. 


Necessity of asserting rights by 
Heya in common in lease see infra 
40. Moon v. Moon, 192 P. 840, 107 


Kan. 466; Stianson v. Stianson, 167 
N.W. 237, 40 S.D. 322, 6 A.L.R. 280. 


[a] Where lien existed when ten- 
ants in common became owners, and 
one of such tenants purchased at a 
sale made to satisfy the lien, one of 
such tenants may voluntarily relin- 
quish his interest and lose it by lack 
of diligence in electing to call on a 
court of esuity to give him the bene- 
fit of the purchase. Moon v. Moon, 
192 P. 840, 107 Kan. 466. 


41. Stianson v. Stianson, 167 N.W. 
237, 40 S.D. 322, 6 A.L.R. 280. 

42. Nalle v. Thompson, 73 S.W. 
599, 173 Mo. 595. 

43. Stianson v. Stianson, 167 N.W. 
237, 40 S.D. 322, 6 A.L.R. 280. 

44. Stevenson v. Boyd, 96 P. 284, 
153 Cal. 630, 19 L.R.A.N.S. 525. 

45. Stevenson v. Boyd, supra. 

46. Barksdale v. Learnard, 73 So. 
736, 112 Miss. 861. 

47. Pillow v. Southwest Imp. Co., 
23 S.E. 32, 92 Va. 144, 53 Am.S.R. 804. 

48. Pillow v. Southwest Imp. Co., 
supra. 

49. Pillow v. Southwest Imp. Co., 
23 S.E. 32, 92 Va. 144, 53 Am.S.R. 804. 


50. Pillow v. Southwest Imp. Co., 
23 S.E. 32, 92 Va. 144, 53 Am.S.R. 804. 

51. Perkins v. Smith, 37 S.W. 72,18 
Ky.L. 509. 

Rule applied to purchase of tax ti- 
tle or interest see infra § 105. 

52. See infra § 112. 

53. Ownership of mines generally 
see Mines and Minerals §§ 114-439. 


Disability of owner of minerals to 
acquire tax title as against owner of 
surface see infra § 96. 


Mills v. Hart, 52 P. 680, 24 Colo. 505, 
65 Am.S.R. 241; Franklin Min. Co. v. 
O’Brien, 43 P. 1016; 22 ‘Colo. 129, 55 
Am.S.R. 118; O’Hanlon v. Ruby 
Gulch Mining Co., 135 P. 913, 48 Mont. 
65; Cedar Canyon Consol. Min. Co. v. 
Yarwood, 67 P. 749, 27 Wash. 271, 91 
Am.S.R. 841. 


[a] Purchase by cotenant of ad- 
joining claim for sole purpose of pro- 
tecting his interest, and not as an in- 
dependent investment, inured to the 
benefit of his cotenants and could not 
be held by him as his separate prop- 
erty. Cedar Canyon Consol]. Min. Co. 
v. Yarwood, 67 P. 749, 27 Wash. 271, 
91 Am.S.R. 841. 


[b] Title initiated by relocation.— 
Where one tenant in common of a 
mine acquired by location purchases 
a title initiated by relocation, the pur- 
chase inures to the benefit of his co- 
tenants in the original location. 
Mills v. Hart, 52 P. 680, 24 Colo. 505, 
65 Am.S.R. 241. 


[c] Claim located before discovery 
of minerals thereon became a valid 
location subject to ownership in co- 
tenancy after the discovery of min- 
erals by the locator, and one of the 
cotenants who afterward purchased 
an adjoining claim in which the lode 
worked in the former claim apexes 
could not hold the interest so ac- 
quired as his individual interest on 
the ground that the cotenants in the 
former claim were trespassers on 
such claim and not coédwners there- 
of. Cedar Canyon Consol. Min. Co. 
v. Yarwood, 67 P. 749, 27 Wash. 271, 
91 Am.S.R. 841. 


{d] Fraud.—The conveyance of 
mining claims to a cotenant who act- 
ed in combination with a third per- 
son to defraud the other cotenants 
inured to their benefit before the 
claims were jumped and relocafed. 
Kline v. Wright, 42 F.(2d) 927. 


55. See Mines and Minerals § 309. 


56. Cedar Canyon Consol. Min. Co. 
v. Yarwood, 67 P. 749, 27 Wash. 271, 
91 Am.S.R. 841. 


57. Cedar Canyon Consol. Min. Co. 
v. Yarwood, supra. 


58. Burt v. Steigleder, 270 P. 54, 
132 Okl. 217. 
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by complying with the requirements of statutes re- 
lating thereto,5® he cannot be held to come within 
the rule by which cotenants who acquire an out- 
standing title are required to hold it as trustees for 
their cotenants,®° in the absence of fraud*! or spe- 
cial contract.62 To the contrary, however, it has 
been held that where one in possession of govern- 
ment land attempted to acquire a homestead right 
therein, his cotenant could share in the title acquired 
by contributing an equal part of the consideration 
actually paid.¢? Under a statute providing that, 
where a purchaser of school land failed to make pay- 


ment on his contract, the land should revert to the, 


state and be resold, and such land came into the 
possession of heirs as tenants in common, an assignee 
of the interest of one of such cotenants could not 


acquire title as against the assignee of the interest. - 


of another of such cotenants by purchasing the land 
at a resale thereof after reversion to the state.°* 


[§ 78] (2) Effect of Express Agreement. The 
rule that the purchase of an outstanding title or 
encumbrance will inure to the benefit of the coten- 

ant does not apply as against an express agreement 
between the parties.®® 


[§ 79] (3) Necessity of Existence of Cotenancy. 
The rule precluding the acquisition of title to com- 
mon property by a cotenant for his sole benefit®® is 
coextensive only with the existence of the relation- 
ship of cotenancy®’ and does not apply in the case 
of a purchase by a cotenant after the cotenancy has 

 terminated®*® or before its creation®® or in a ease 
where the relationship does not exist,’° or where a 
tenant in common has repudiated the relation.71 
Where a plaintiff who alleged acquisition of owner- 
ship in a lease of land by purchase of an interest in 


59. Gillet v. Gaffney, 3 Colo. 351. 
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lying between such location and what 


[88 77-81 


a partnership consisting of personalty only became 
a tenant in common in the personalty, it was held 
that defendant, as a tenant in common in the per- 
sonalty, in the absence of proof or pleading that 
would estop him from denying* that plaintiff had 
any interest in the land, could accept a lease of the 
land to the exclusion of plaintiff.*? 


Land excepted from conveyance. Where one ten- 
ant in common purchased land excepted from the 
conveyance under which they acquired title, there 
was no trust in favor of his cotenants in the absence 
of evidence showing distinctly that the purchase was 
made for theix benefit.7* 


[§ 80} (4) Cotenancy Based on Defective or Void 
Title. While the rule precluding a cotenant from 
purchasing, for his own benefit, an outstanding’ ti- 
tle’* would seem to concede that the title by which 
the cotenants hold is defective,?® nevertheless it has 
been held that, where the title under which the co- 
tenancy is claimed to arise is not merely defective 
but is a nullity, either of the cotenants may buy the 
real title for himself alone;** but it has been held 
to the contrary that the rule forbidding the pur- 
chase of an outstanding title by one cotenant for his 
own benefit applies in the case of a want of title as 
well as in the case of a defective title.77 However, 
where the cotenancy is based upon a quitclaim deed 
of an undivided interest executed by one cotenant 
to the other, the granting cotenant, it has been held, 
is not precluded from purchasing and asserting a 
superior outstanding title.7® 


[§ 81] (5) Necessity that Interest Purchased Be 
Hostile. The rule precluding the purchase for his 
own benefit by one cotenant of an outstanding title?® 


paramount title acquired by such per- 


To same effect Sullivan v. McLeans, 
2 Iowa 437, 65 Am.D. 780. 


60. Gillet v. Gaffney, 3 Colo. 351. 
To same effect Sullivan v. McLeans, 
2 Iowa 437, 65 Am.D. 780. 


61. Sullivan v. McLeans, 
437, 65 Am.D. 780. 


62. Sullivan v. McLeans, supra. 


63. Lytle v. Devlin, 117 P. 15, 34 
Nev. 179, Ann.Cas.1914B 852; Rein- 
hart v. Bradshaw, 9 P. 245, 19 Nev. 
255, 32 Am.S.R. 886. 


64. McPheeters v. Wright, 24 N.E. 
734, 124 Ind. 560, 9 L.R.A. 176. 


[a] Reason for rule.—The encum- 
brance was created by a former owner 
through whom both parties claimed 
title as tenants in common. McPhee- 
ters v. Wright, 24 N.E. 734, 124 Ind. 
560, 9 L.R.A. 176. 


65. Mitchell v. Lambert, 34 App.D. 
C. 583; Waters v. Kopp, 34 App.D.C. 
575 [appeal dism 382 S.Ct. 5338, 223 U.S. 
746, 56 L.Ed. 640]. 


66. See supra § 77. 


67. Ford v. Jellico Grocery Co., 240 
S.W. 65, 67, 194 Ky. 552; Fuller v. 
re 204 N.W. 958, 164 Minn. 


2 Iowa 


[a] Rule applied.—If a cotenant 
in one tract agree with his cotenants 
in another and adjoining tract, the 
owners of the two tracts being differ- 
ent, upon the location of a boundary 
for the purpose of a voluntary par- 
tition of the latter tract with intent 
to retain his claim of title to the land 


— 


he believes to be the true location, his 
action does not inure to the benefit of 
his cotenants in the first-mentioned 
tract. Arnold v. Mylius, 105 S.E. 920, 
87 W.Va. 727. 


68. Cal.—Watson v. Edwards, 38 
P. 627, 105,Cal. 70k 


Ky.—Ford v. Jellico Grocery Co., 
240 S.W. 65, 194 Ky. 552; Coleman v. 
Coleman, 3 Dana 398, 28 Am.D. 86. 


Minn.—Fuller v. Dennistoun, 
N.W. 958, 164 Minn. 160. 


N.Y.—Sweetland v. Buell, 58 N.E. 
663, 164 N.Y. 541, 79 Am.S.R. 676; 
Jackson v. Burtis, 14 Johns. 391. 


N.C.—Sutton v. Jenkins, 60 S.BE. 643, 
147 N.C. 11. 


[a] After cotenancy is dissolved, 
there is nothing in the law which for- 
bids a former tenant in common from 
acquiring the entire property; he 
then has the same rights as any other 
person. Ford v. Jellico Grocery Co., 
240 S.W. 65, 194 Ky. 552. 


Severance and termination general- 
ly see supra §§ 17-21. 


69, Ford v. Jellico Grocery Co., 
240 S.W. 65, 194 Ky. 552; Sneed v. 
atherren, 6 Dana (Ky.) 276, 32 Am.D. 
70. 


70. Wagner v. 
Civ.App.) 156 S.w. 


[a] Rule applied.—Where the 
owner of a tract of land conveyed a 
lot therein, one who had inherited the 
part not conveyed was not a tenant 
in common with the grantee, and a 
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Geiselman, (Tex. 
524. 


son did not inure to the benefit of the 
grantee. Wagner v. Geiselman, (Tex. 
Civ.App.) 156 S.W. 524. 


71. Harrison v. Cole, 116 P. 1123, 
50 Colo. 470. 


72. Filett v. Willeford, 234 P. 802, 
114 Or. 80. 


73. Brickell v. Earley, 8 A. 623, 115 
Pa. 473. 


74. See supra § 77. 


75. Clements v. Cates, 4 S.W. 776, 
49 Ark. 242. 


_76. Marshburn v. Stewart, (Tex. 
Civ.App.) 295 S.W. 679; Niday v. 
Cochran, 93 S.W. 1027, 42 Tex.Civ. 
App. 292. 


[a] Rule applied (1) in trespass to 
try title. Marshburn v. Stewart, 
(Tex.Civ.App.) 295 S.W. 679. (2) 
Trespass to try title generally see in- 
fra § 195. 


77. Clements v. Cates, 4 S.W. 776 
778, 49 Ark. 242. j 


[a] Thus, where one of several 
tenants in common by descent pur- 
chased an outstanding title, the fact 
that the common ancestor had no ti- 
tle, or a defective title, did not shield 
him from liability to account to his 
cotenants as trustee of the property 
purchased. Clements v. Cates, 4 S.W. 
776, 49 Ark. 242. 


78. Smith v. Washington, 11 Mo. 
App. 519 [aff 88 Mo. 475]. 


79. See supra § 77. 


For later cases, developments and chang'es in the law see Annotations, same title and section number, 


: 
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§§ 81-84] 


only prevents the purchase of an interest hostile to 
the common title.8° As the purchase by one coten- 


ant of a life estate is not adverse to the interests of 


the cotenants in the remainder,*! the conveyance 
by a life tenant to four of five remaindermen did 
not vest in them an interest hostile to the fifth re- 
mainderman.§? 


Purchase of reversion by a tenant in common in 
a leasehold does not inure to the benefit of his co- 
tenants.** Where an estate for years of the lessee 
and the fee in the lessors were distinct, separately 
owned, and held under contract between them, ac- 
quisition of the lease by a codwner of the reversion 
did not operate to oust, threaten, or undermine the 
estate of the other codwners where no advantage 
by breach of trust or confidence resulted from the 
purchase of the lease by one of them;8* and where 
a corporation purchased the interest of the lessee 
in a distinct transaction with no intention of merg- 
ing the lease or any part of it in the equitable fee, 
a coowner of the fee was not entitled to make con- 
tribution®® and claim ownership in buildings ac- 
quired by the corporation.*® 


{§ 82] (6) Where Parties Hold by Different Ti- 
tles. According to some authorities an exception to 
the general rule that a tenant in common cannot 
purchase an outstanding title for his own benefit’? 
is recognized in cases wherein the cotenants hold by 


80. Murray v. Murray, 198 N.W. 
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or paramount to the one under which 95. 
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different titles,8® even though they may come from 
a common source,*® or, as the rule is sometimes stat- 
ed, tenants in common acquiring their interests un- 
der different instruments at different times, there 
being no agreement between them respecting the ti- 
tle, are under no such relation to each other as to 
prevent one of them from purchasing an outstand- 
ing title or encumbrance.®® On the other hand it 
has been held that the fact that title was derived 
through separate instruments makes no difference,®+ 
if a relation of confidence in fact exists.°2 Where 
the cotenancy is created by the same act of law the 
general rule applies.®* 


[§ 83] (7) Circumstances Negativing a Trust. 
An exception to the rule that the purchase of an 
outstanding title by a cotenant will inure to the 
benefit of his cotenants®4 is recognized where the 
circumstances clearly negative the existence of a 
trust. 75 


[§ 84] (8) Where Tenants Are Asserting Hostile 
Claims with Reference to Common Property. The 
rule preventing a tenant in common from purchasing 
an outstanding title to the common property and set- 
ting it up against his cotenant®® does not apply 
between parties who, although in law tenants in com- 
mon, are not such in fact and are asserting hostile 
claims against each other with reference to the com- 
mon property.°* ' 

10 Heisk. 


King v. Rowan, 


307, 159 Minn. 111. 


Right of tenant in common to ac- 
quire interest of cotenant see infra § 
86. 


81. McLaughlin v. McLaughlin, 30 
A. 607, 80 Md. 115. 


82. Frank v. Frank, 137 N.E. 151, 
305 Til. 181. 


83. Potrero Nuevo Land Co. v. All 
Persons Claiming Interest in the Real 
Property Described, 156 P. 876, 29 
Cal.App. 743; Ramberg v. Wahlstrom, 
29 N.E. 727, 140 Ill. 182, 33 Am.S.R. 
227; Kershaw v. Simpson, 89 P. 889, 
46 Wash. 313. 


[a] Reason for rule—Reversion- 
ary title acquired by a tenant in com- 
mon iin a leasehold estate by purchase 
of the fee before expiration of the 
term is not hostile to the leasehold 
title held in common. 
Wahlstrom, 29 N.E. 727, 140 Ill. 182, 
33 Am.S.R. 227. 


[b] Where tenants in common 
quitclaimed their interest in leasehold 
estate to a referee to sell in partition 
proceedings, and he quitclaimed to 
purchasers, the subsequent purchase 
of the reversion by one of the coten- 
ants did not inure to the benefit of his 
cotenants. Potrero Nuevo Land Co. 
v. All Persons Claiming Interest in 
the Real Property Described, 156 P. 
876, 29 Cal.App. 743. 

84 Fleming v. Casady, 211 N.W. 
488, 202 Iowa 1094. 

85. See infra § 112. 

86. Fleming v. Casady, 211 N.W. 
488, 202 Iowa 1094. 

87. See supra § 77. 

88. Thompson v. Hebel, 4 La.A. 
(Orleans) 289; King v. Rowan, 10 
Heisk. (Tenn.) 675. 

“The rule is admitted that if a co- 
tenant, and particularly a joint ten- 


ant, by descent, devise, or the same 
conveyance, purchase a title adverse 


Ramberg V.. 


such tenant holds or claims, it will 
inure to the benefit of his cotenants 
according to their respective interests 
to the common property. . . . But 
the application of this rule to mere 
tenants in common is not general, and 
depends on the circumstances of the 
case. Their only unity is possession, 
and the relation between them is nec- 
essarily less intimate than that of 
joint tenants. Their interests, though 
held under the same ultimate title, 
may accrue at different times by dif- 
ferent means and from different per- 
sons. Under such circumstances, ei- 
ther of the tenants, provided he does 
not take advantage of his cotenants, 
and particularly where they are not in 
possession, may acquire for himself 
an outstanding or paramount title to 
the premises.’”’ Myers v. Reed, 17 F. 
401, 406, 9 Sawy. 132. 


$9. King v. Rowan, 
(Tenn.) 675. 


90. Rippetoe v. Dwyer, 49 Tex. 
498; Roberts v. Thorn, 25 Tex. 728, 
78 Am.D. 552; Brokaw v. Richardson, 
(Tex.Civ.App.) 255 S.W. 685. 


91. Coburn v. Page, 74 A. 1026, 105 
Me. 458, 139 Am.S.R. 575. 


92. United New Jersey R. & Canal 
Co. v. Consolidated Fruit Jar Co., (N. 
J.Ch.) 55 A. 46; Brant v. Nugent, 135 
A. 780, 100 N.J.Hq. 396. 


93. Brokaw v. Richardson, (Tex. 
Civ.App.) 255 S.W. 685. 


fa] ‘Senancy created by same act 
of law.—As regards the purchase of 
an outstanding title there is a co- 
tenancy created by the same act of 
jaw between plaintiffs who, by the 
death of their mother, acquired the 
legal title in remainder to land and 
defendant purchaser from their fa- 
ther of the life estate therein which 
he acquired by such death. Brokaw 
v. Richardson, (Tex.Civ.App.) 255 S. 
W. 685. 


94. See supra § 77. 


10 Heisk. 


(Tenn.) 675. 


96. See supra § 77. 


97. Smith v. Hamakua Mill Co., 13 
Hawaii 716, 722; Shelby v. Rhodes, 
62 So. 232, 105 Miss. 255, Ann.Cas. 
1916D 1306; Burhans v. Van Zandt, 
7 Barb. 91 [rev on other grounds 7 
N.Y. 523, Seld. 31];  Marshburn v. 
Stewart, (Tex.Civ.App.) 295 S.W. 679; 
Niday v. Cochran, 93 S.W. 1027, 42 
Tex.Civ.App. 292. 


[a] Rule applied.—Where proper- 
ty conveyed under a void deed was 
sold by a father who held thereunder 
with his minor son to one who had no 
knowledge of the interest of the son, 
and who procured a quitclaim deed 
from the original grantor upon mak- 
ing such discovery, pretermitting the 
question as to whether the infant son 
was a tenant in common with the pur- 
chaser, the quitclaim deed did not 
inure to perfect the title to the minor 
for the reason that the purchaser had 
at all times held adversely to the mi- 
nor and there were never any confi- 
dential relations between them. Shel- 
by v. Rhodes, 62 So. 232, 105 Miss. 
255, Ann.Cas.1916D 1306. 


[b] Cotenancy denied.—“‘When 
one enters and sets up his claim be- 
fore he becomes a co-tenant, there is 
no reason why he cannot be held to 
continue under that claim either as 
to the whole or a part of the land aft- 
er he buys out another’s claim wheth- 
er to the whole or a part of the land, 
in the belief that that is the only 
claim in existence, nor is there any 
reason why he should be held to hold 
in subordination to his co-tenant’s 
rights, when he denies from the out- 
set that there is a co-tenancy and 
when so far aS appears the one out 
of possession who is a co-owner in 
fact does not know, any more than 
the one in possession does, that he 
is a co-owner and does not claim to 
be such.” Smith v. Hamakua Mill Co., 
13 Hawaii 716, 722. 
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[§ 85] (9) Repudiation or Abandonment of Rights 
by Cotenant. Within a reasonable time after the 
purchase of an outstanding title by a tenant in com- 
mon his cotenant must either adopt such purchase 
or repudiate it,®’ and if he fails to make such elec- 
tion,®® or if he delays unreasonably until there is 
a material change in the condition of the property,* 
or in the circumstances of the parties,? he will be 
deemed to have repudiated the transaction and to 
have abandoned all its benefits. An offer to con- 
tribute must be promptly made? and before the land 
has greatly increased in value. However, before 
a tenant in common will be held to have abandoned 
benefit from the purchase by his cotenant of an out- 
standing title, he must have notice not only of the 
purchase,® but of the adverse claim of his coten- 
ant,® and may reasonably presume that the purchase 
was made for the support of the common title, and 
not for its defeat.’ 


[§ 86] (10) Purchase of Cotenant’s Interest. 
The rule preventing one tenant in common from buy- 
ing an outstanding title does not apply to the pur- 
chase by one tenant in common of the interest in 
title of his cotenant,® as, for example, at a parti- 
tion,® execution,!® or other judicial sale,11 or sale 
for taxes}? of his interest only. And a purchase 
by one cotenant of the interest of another does not 
inure to the benefit of all the remaining tenants in 


98. Caldwell v. Caldwell, 72 So. 7 N.J.Eq. 396. 
621, 197 Ala. 210; Brown v. Howard, 10 
175 S.W. 52, 264 Mo. 466. F 
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Murray v. Murray, 198 N.W. [a] 
307, 159 Minn. 111. 


[§§ 85-88 


common.!? However, if there are studied efforts on 
the part of a tenant in common to prevent his co- 
tenant from knowing the truth, and if there is even 
slight false or fraudulent suggestion, the transac- 
tion is void.+* z. : 


[§ 87] (11) Estoppel. A cotenant may be es- 
topped from claiming his rights as to an outstand- 
ing title acquired by a cotenant® as where he has 
not elected within a reasonable time to show by 
paying his just proportion of the expenses in- 
curred.?® 


[§ 88] 2.. Purchase at or through Execution, Fore- 
closure, or Judicial Sale—a. Interest of Cotenant. 
A tenant in common who could, not purchase and 
assert an outstanding title against his cotenants*’ 
may purchase the interests of his cotenants at a 
judicial sale thereof,1® and acquire their rights for 
his sole benefit,!® where the judgment or lien upon 
which the sale was had was only upon the undivid- 
ed share of his cotenant,?° and particularly where 
it was not obtained by the purchaser.?1 In such ease 
the purchaser will not be charged as a trustee for 
his cotenant.22 So, where there was no outstand- 
ing claim against the common property and the in- 
terest of one tenant in common had been sold at an 
execution sale for more than two thirds of its ap- 
praised value, the other cotenant could purchase, 
from an execution sale purchaser, the interest so 


775; Elston v. Piggot, 94 Ind. 14. 
Adult may purchase realty de- 


See McCready v. | vised to infants and such adult where 


Wecessity of electing to participate 
within reasonable time see supra § 77. 


99. Nalle v. Parks, 73 S.W. 596, 
173 Mo. 616. 


[a] After six years cotenants were 
held to have repudiated acquisition of 
titles gained by one tenant in common 
under trustee sales, and to have aban- 
doned the benefits thereof. Nalle v. 
Parks, 73 S.W. 596, 173 Mo. 616. 


Necessity of contributing after 
election see infra § 112. 


1. Buchanan v. King, 22 Gratt. (63 
Va.) 414; Morris v. Roseberry, 32 S. 
EB. 1019, 46 W.Va. 24; Cecil v. Clark, 
30 S.E. 216, 44 W.Va. 659. 


Rule applied to cotenant in lease- 
hold estate see infra § 109. 


2. Buchanan v. King, 22 Gratt. (63 
Va.) 414; Morris v. Roseberry, 32 S. 
BE. 1019, 46 W.Va. 24; Cecil v. Clark, 
30 S.E. 216, 44 W.Va. 659. 


Rule applied to leasehold estate see 
supra § 109. 


3. McNutt v. Nuevo Land Co., 140 
P. 6, 167 Cal. 459. 


4. McNutt v. Nuevo Land Co., su- 
pra. 

5. Niday v. Cochran, 93 S.W. 1027, 
42 Tex.Civ.App. 292; Cecil v. Clark, 
30 S.E. 216, 44 W.Va. 659. 


Necessity of notice before right to 
contribute is lost see supra § 77. 


6. Cecil v. Clark, 30 S.E. 216, 44 W. 
Va. 659. 


7. Cecil v. Clark, supra. 


8. Snell v. Harrison, 16 S.W. 152, 
104 Mo. 158; Hogan v. Utter, 95 5. 
565, 175 N.C. 332; Woodlief v. Wood- 
lief, 48 S.BH. 583, 136 N.C. 183; Mc- 
Cready v. Fredericksen, 126 P. 316, 
318, 41 Utah 388. 


9. Brant v. Nugent, 135 A. 780, 100 


Fredericksen, 126 P. 316, 41 Utah 388. 


11. Plant v. Plant, 154 P. 1058, 171 
Cal. 765. 


12. See McCready v. Fredericksen, 
126 PB. 316, 41 Utah 388. 


13. First Nat. Bank v. Bissell, 4 F. 
694, 2 McCrary 73 [aff 5 S.Ct. 851, 114 
U.S. 252, 29 L.Ed. 126). 


[a]. Buying at public sale.—The 
doctrine that a purchase of an out- 
standing title by one joint tenant will 
be held to be for the benefit of his co- 
tenants. and not adverse to them, has 
no application to a case where the 
tenant buys the interests of his co- 
tenants at a public sale, and thereby 
obtains or attempts and claims to ob- 
tain their title. Peck v. Lockridge, 11 
S.W. 246, 97 Mo. 549. 


14. Matthews v. Bliss, 
(Mass.) 48. 


[a] Admissibility—Where a ten- 
ant in common in a vessel, after a 
third person had agreed to buy it 
from him, purchased the share of his 
cotenant at a less rate, and the latter 
brought an action to recover damages 
on the ground of fraudulent repre- 
sentation in the purchase of his share, 
evidence tending to prove that the 
sum paid to him was for his full 
share was inadmissible for the pur- 
pose of disproving the fraud charged, 
but the price agreed on in the sale to 
the third person was strong, but not 
conclusive, evidence of the vessel's 
value. Matthews v. Bliss, 22 Pick. 
(Mass.) 48. 


15. Harrison v. Cole, 116 P. 1128, 
50 Colo. 470. 


16. See supra § 77. 


17. Plant v. Plant, 154 P. 1058, 
Cal. 765. : Uke i 


18. Plant v. Plant, supra; Wester- 
green v. Beer, 145 P. 543, 25 Cal.App. 


22 Pick. 


it is sold under an order of court. 
Westergreen v. Beer, 145 P. 543, 25 
Cal.App. 775. 


19. McNutt v. Nuevo Land Co., 140 
PS 6; 167 Call 459¢ 


20. Ford v. Jellico Grocery Co., 240 
S.W. 65, 194 Ky. 552; Murray v. Mur- 
ray, 198 N.W. 307, 159 Minn. 111; 
pyebstee v. Rogers, 171 P. 197, 87 Or. 


[a] “The confidential or trust re- 
lationship between the cotenants (1) 
arising from their community of in- 
terests, did not preclude any of them 
from purchasing the undivided inter- 
est of another upon an execution sale 
affecting such interest only. Such 
relationship only prevents the pur- 
chase of an interest hostile to the 
common title.” Murray v. Murray, 


,198 N.W. 307, 308, 159 Minn. 111. (2) 


gy apiece inter se generally see supra 


[b] Insufficiency of evidence to 
sustain a finding that a judgment debt 
was that of all the tenants in com- 
mon, or that the situation was such 
that the debt should have been paid 
out of the common property so as to 
preclude a purchase by one of the co- 
tenants at the execution sale and his 
assertion of a paramount title. Mur- 
ray v. Murray, 198 N.W. 3:07, 159 
Minn. 111. 


21. Gunter v. Laffan, 7 Cal. 588. 


22. Webster v. Rogers, 171 P. 197, 
199, 87 Or. 547%. 


“While the tenant in common will 
be charged as a trustee if he purchas- 
es an outstanding hostile title, the 
weight of authority entitles him to 
buy the moiety of his‘ cotenant at a 
public sale thereof under legal proc- 
ess running against the property of 
the cotenant.” Webster v. Rogers, 
supra. 


As trustee generally see supra § 77. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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purchased, since the cotenant whose interest had 
been so sold had no right of redemption, and the 
cotenancy theretofore existing between him and his 
cotenant had ended.?* 


’ Where tenant in common mortgages his interest 
to another tenant in common, the latter can pur- 
chase at a foreclosure sale.?4 


[§ 89] b. Title to Common Property—(1) In 
General. The right of a cotenant to purchase for 
his own benefit at a bona fide public judicial sale 
has been recognized,?° at least to the extent that 
the sale is for an obligation created by a common 
ancestor;*® however, the purchase will inure to the 
benefit of the cotenants where circumstances exist 
rendering the sale inequitable as to them," as where 
the purchasing tenant has been guilty of fraud or 
deceit,?® or adult cotenants have practiced collusion 
as to infant eotenants,?° or certain of the tenants, in 
conspiracy with others, procure an execution sale 
of the land without the knowledge of their coten- 
ants,?° or where a mother purchases to the exclu- 
sion of her minor children, cotenants with her.? 


23. Ford v. Jellico Grocery Co., 
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rights on a sale under a foreclosure 
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Even though it may be that as a general rule one 
tenant in common may not, as against his cotenant, 
acquire sole title to the common property by pur- 
chase at a sale made to satisfy a lien existing when 
they became owners, the cotenant may not desire 
to object and he may consent that the purchaser 
take the full title indicated by master’s or sheriff’s 
deed, or he may afterward voluntarily relinquish 
his interest, or he may lose it by lack of diligence 
in electing to call on a court of equity to give him 
the benefit of the purchase. 


At sale fer division a tenant in common has the 
right to become the purchaser and acquire title to 
the entire tract. 


[§ 90] (2) Purchase at Foreclosure. While there 
is authority to the contrary,?* at least where the 
mortgage or deed of trust is placed on the land by 
a common anecestor,®> the more generally accepted 
rule is that one tenant in common cannot purchase 
the common property for his own benefit at a sale in 
foreclosure of a mortgage or deed of trust®® but that 
his purchase inures to the benefit of his cotenants?7 


flowa.—Moy v. Moy, 56 N.W. 668, 8$ 
Towa 511. 


240 S.W. 65, 194 Ky. 552. 


$4. Webster v. Rogers, 171 P. 197, 
87 Or. 547. 


[a] Rule qualified.—Where a co- 
tenant mortgages his interest in the 
property to his cotenant, the former 
consents to the laiter’s purchasing at 
the foreclosure sale. Webster v. Rog- 
ers, 171 P. 197, 87 Or. 547. 


25. Starkweather v. Jenner, 30 S. 
Ct. 382, 216 U.S. 524, 54 L.Ed. 602, 17 
Ann.Cas. 1167; Nevill v. Hinkle, (Tex. 
Civ.App.) 276 S.W. 324. 


26. Wenzel v. O’Neal, (Mo.) 222 S. 
W. 392. 


27. See cases infra notes 28-31. 


28. McGranighan v. McGranighan, 
39 A. 951, 185 Pa. 340. 


[a] MTlustration.—Where poor ten- 
ants in common inexperienced in busi- 
ness were misled by their cotenants to 
believe that only those having money 
could save their shares, a purchase 
of the property at a sale for liens 
thereon by the latter who had raised 
the money by mortgage in accordance 
with their original intention inured 
to the benefit of all the tenants in 
common. McGranighan v. McGrani- 
ghan, 39 A. 951, 185 Pa. 340. 


29. Mosher v. Van Buskirk, 144 A. 
446, 104 N.J.Eq. 39. 


30. Siela v. Kneib, (Mo.) 176 S.W. 
1052. 


31. Goodloe v. Woods, 80 S.E. 108, 
115 Va. 540. 


32. Moon v. Moon, 192 P. 840, 107 
Kan. 466. 


[a] Where lien existed when ten- 
ants in common became owners, and 
one of such tenants purchased at a 
sale made to satisfy the lien, if one of 
such tenants does not wish to object, 
he may consent that the purchaser 
take full title indicated by a master’s 
or sheriff's deed. Moon v. Moon, 192 
P. 840, 107 Kan. 466. 


33. Phillips v. Phillips, (Ala.) 140 
So. 434. 


34. Starkweather v. Jenner, 30 S. 
Ct. 382, 216 U.S. 524, 54 L.Ed. 602, 17 
Ann.Cas. 1167. See Burt v. Steigleder, 
270 BP, 54, 182-Okl. 217 (where the 
court, holding under the facts that 
tenants in common might assert 
rights in a purchase of oil and gas 


to a cotenant, said that it would not 
be inclined to sustain the judgment on 
the mere fact that the parties were 
cotenants). 


“The principle which turns a coten- 
ant into a trustee who buys for him- 
self a hostile outstanding title can 
have no proper application to a public 
sale of the common property, either 
under legal process or a power in a 
trust deed. In such a situation, the 
sale not being in any wise the result 
of collusion, nor subject to the control 
of such a bidder, he is as free, all de- 
ceit and fraud out of the way, as any 
one of the general public.” Stark- 
weather v. Jenner, 30 S.Ct. 382, 384, 
216 U.S. 524, 54 L.Ed. 602 [aff 27 
App.D.C. 348]. 


[a] A combination of several of 
such tenants without notice to the 
others, jointly to buy in the property 
at such a sale, was not a fraud on 
their rights if there was no resort to 
any artifice to deter the others from 
bidding. Starkweather v. Jenner, 30 
S.Ct. 382, 216 U.S, 524, 54 L.ld. 602, 
17 Ann.Cas. 1167. 


35. Wenzel v. O’Neal, (Mo.) 222 S. 
W. 392; Dudgeon v. Hackley, (Mo.) 
182 S.W. 1004; Becker v. Becker, 163 
S.W. 865, 254 Mo. 680. 


[a] “This is true for the reason 
that the order of the court for the 
sale of the land takes precedence over 
the cotenancy and subordinates the 
rights of the cotenants to the para- 
mount right to appropriate the prop- 
erty for the payment of debts.” Beck- 
nie Becker, 163 S.W. 865, 868, 254 Mo. 
668. 


[b] Payment from proceeds of new 
mortgage.—Where a deed of trust was 
placed on the land by a common an- 
cestor, one tenant in common could 
purchase it at a foreclosure sale al- 
though he partiy paid the purchase 
price out of proceeds from a deed of 
trust he placed on the property after 
his purchase. Wenzel v. O’Neal, (Mo.) 
222 S.W. 392. To same effect Becker 
v. Becker, 163 S.W. 865, 254 Mo. 668. 


36. Cal.—Huntington v. Perrin, 223 
P. 94, 65 Cal.App. 20 


Ill.—Cohen y. Friedman, 102 N.E. 
815, 259 Ill. 416. 


Ind.—Ladd v. Kuhn, 61 N.E. 747, 27 
Ind.App. 535. 


N.Y.—Knolls v. Barnhart, 71 N.Y. 
474. But see Streeter v. Shultz, 45 
Hun 406 [aff 27 N-E. 857, 127 N.Y. 
652] (a mere tenant in common, hav- 
ing no duties toward his cotenants 
may purchase for his own benefit at 
a sale on foreclosure of a mortgage 
covering the common property). 


W.Va.—Reed v. Bachman, 57 S.E. 
769, 61 W.Va. 452, 123 Am.S.R. 996. 


37. Ala.—Caldwell v. Caldwell, 55 
So. 515, 173 Ala. 216. 


Ill.— Bracken v. Cooper, 80 Ill. 221. 


Minn.—Oliver v. Hedderly, 21 N.W. 
478, 32 Minn. 455. 


Miss.—Gilerist Fordney Co. v. 
Eizelle, 106 So. 269, 141 Miss. 124; 
Watson v. Vinson, 67 So. 61, 108 Miss. 
600; Beaman v. Beaman, 44 So. 987, 
90 Miss. 762; Wyatt v. Wyatt, 32 So. 
317, 81 Miss. 219. 


N.J.—Breitman v. Jaehnel, 132 A. 
291, 99 N.J.Eq. 243 [aff 135 A. 915, 100 
N.J.Eq. 559]. 


N.Y.—Smith v. Butler, 213 N.Y.S. 
690, 215 App.Div. 361; Rider v. Phil- 
lips, 178-N.Y.S. 142, 109 Misc. 48. 


Or.—Crawford vy. O’Connell, 64 P, 
656, 39 Or. 1538. 
Tenn.—Davis v. Solari, 177 S.W. 


939, 132 Tenn. 225. 


Tex.—Ford vy. Weisher, (Civ.App.) 
253 S.W. 958. 


Wash.—Eckert v. 
635, 60 Wash. 23. 


{a] Purchase by divorced wife, 
where the decree had made the hus- 
band and wife cotenants, inured to 
the husband’s_ benefit. Hacker v. 
Hacker, (Tex.Civ.App.) 4 S.W.(2d) 
218. 


[b] Where father was tenant in 
common with his children, (1) his 
purchase of the common property ata 
foreclosure sale inured to the benefit 
of all the tenants in common. Wil- 
liams v. Massie, 102 So. 611, 212 Ala. 
889; Watson v. Vinson, 67 So. 61, 108 
Miss. 600; Wyatt v. Wyatt, 32 So. 317, 
81 Miss. 219. (2) Husband in posses- 
sion of deceased wife’s land as tenant 
in common with his children could not 
acquire title to the entire tract hy 
purchasing in proceedings foreclosing 
a mortgage given by himself and his 


Schmitt, 110 P. 
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and that he will be regarded as holding as a trustee 
for his cotenants?’ who will be allowed to partici- 
pate in the purchase upon seasonable application®® 
and contribution of their. proportionate share of the 
expenses.*° An exception to the more generally ac- 
cepted rule has, however, been recognized in a case 
where the mortgage or encumbrance was placed 
upon the common property by a common. predeces- 
sor in title of the cotenants*! even though in other 
cases the general rule is adhered to.*”. In any event, 
to permit the cotenant to acquire title for his own 
benefit there must be an absence of fraud or deceit 
in the purchase.*® On the other hand a cotenant 
has the right to purchase at a foreclosure sale for 
his own protection** and his purchase of the entire 
estate is not in itself a fraudulent act.*> The right 
to elect is personal*® and cannot be exercised by a 
mortgagee of a cotenant.** 


Cotenants holding under different titles. Under 
the exception to the general rule precluding a ten- 
ant from purchasing an outstanding title recognized 
in some jurisdictions in cases where the cotenants 
hold by different titles,4® where two persons acquire 
from a common source, by separate deeds, an undi- 
vided half-interest in land, each assuming half of 
a debt secured by a mortgage thereon, either may 
acquire title thereunder by purchasing for his own 
exclusive benefit, and hold it free of any right of 
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the other, where there was no agreement between 
them concerning their interests in the land or their 
title thereto, or the payment of the mortgage debt, 
or possession or use of the land, or purchase under 
the mortgage, and neither has beén in exclusive pos- 
session.*® 


Express agreement. The rule that cotenants are 


| entitled to share in-a purchase of the common prop- 


erty by one cotenant upon foreclosure applies with 
greater force where the purchase is under an express 
agreement that the tenant will hold the legal title 
for the benefit of himself and his eotenants,°® and 
by the purchase he discharges an indebtedness 
against the property that was incurred for their mu- 
tual benefit.>+ 


Purchase by wife. The rule that a purchase by a 
cotenant inures to the benefit of all of the coten- 
ants has been applied in the ease of a purchase by 
the wife of a cotenant of land sold under a deed 
of trust given by a former owner,*? although the law 
gave married women the right to acquire, hold, and 
sell land.°3 


Purchaser subsequently becoming cotenant by pur- 
chase of the undivided interest of a tenant in com- 
mon is unaffected, so far as concerns his status up- 
on the question of redemption by the other coten- 


* common. 


wife. Ladd v. Kuhn, 61 N.E. 747, 27 
Ind. App. 535. 


[ec] Foreclosure and quitclaim.— 
The title acquired by a tenant in com- 
mon in possession by purchasing at a 
foreclosure sale, and by a quitclaim 
deed from the former owner, inured 
to the benefit of all the tenants in 
Kent v. Barger, 105 N.E. 
741, 264 Ill. 59. 


38. Ryason v. Dunten, 73 N.E.. 74, 
164 Ind. 85; Gearhart v. Gearhart, 
(Mo.) 213 S.W. 31, 6 A.L.R. 291; Car- 
penter v. Carpenter, 29 N.H, 1013, 131 
Ney. 101,) 27 0Am-S.R. 5693 Smith’ v. 
Butler, 213 N.Y.S. 690, 215 App.Div. 
361; Ford v. Weisher, (Tex.Civ.App.) 
253 S.W. 958; Magruder y. Johnston, 
(Tex.Civ.App.) 233 S.W. 665. 


[a] Rule applied where a sale 
was permitted for the purpose of 
“straightening out title.” Smith v. 
Butler, 213 N.Y.S. 690, 215 App.Div. 
361. ‘ 


[b] As constructive trustee sce 
Ryason y. Dunten, 73 N.E. 74, 164 Ind. 
85. 


39. Ryason v. Dunten, 73 N.E. 74, 
164 Ind. 85; Breitman v. Jaehnel, 133 
A. 291, 99 N.J.Eq. 243 [aff 135 A. 915, 
100 N.J.Eq. 559]. 


[a] Laches.—Where a father, ten- 
ant in common with minor children 
of land descending from their mother, 
yurchased it at foreclosure sale, and 
Jater conveyed it to his second wife 
without change of possession, his chil- 
dren, cotenants, not knowing of the 
adverse claim until shortly before 
suing, in failing to contribute or of- 
fering to contribute to the expense of 
purchase at foreclosure sale, were not 
guilty of “aches,’’ which is an im- 
plied waiver arising from knowledge 
of existing conditions and acquies- 
vence in them. Williams v. Massie, 
102 So. 611, 212 Ala. 389. 


[b] Determination of equitable 
rights.— Where a cotenant is per- 
mitted to redeem from a foreclosure 


at which another cotenant was the 
purchaser the equitable rights of the 
cotenants resulting from the redemp- 
tion may properly be determined in 
the suit in which redemption is al- 
lowed. Kelley v. Carmichael, 129 So. 
81. 221 Ala. 371. 


40. See infra § 112. 


41. Troxler v. Gant, 92 S.H. 152, 
173 N.C. 422; Jackson v. Baird, 61 S. 
BH. 632, 148 N.C. 29, 19 L.R.A.N.S. 591. 


42. McLawhorn v. Harris, 72 S.E. 
211, 156 N.C. 107, 37 L.R.A.N.S, 831. 


[a] Purchase by tenant at sale 
caused by his failure to pay.—‘‘Where 
a cotenant in common acquires title 
from a sale under a deed of trust 
made by all the cotenants, for a debt 
binding all, and the sale is caused by 
his failure to pay his share of the 
debt, he cannot, under his rights so 
derived, hold the land against his co- 
tenants.” McLawhorn vy. Harris, 72 
cee rep 21:3, b56 ING. 0%; $7 Rea. 


43. Starkweather v. Jenner, 30 S. 
Ct. 382, 216 U.S. 524, 54 L.Ed. 602, 17 
Ann.Cas. 1167; Wenzel vy. O’Neal, 
(Mo.) 222 S.W. 392; Becker v. Becker, 
163 S.W. 865, 254 Mo. 668. 


Okl,—Burt v. Steigleder, 270 P. 54, 
132 Okl. 217. 


[a] Purchase for inadequate price. 
—Where cotenant in possession of 
common property allowed a mortgage 
to be foreclosed without notice to his 
cotenant other than by publication, 
and purchased at the foreclosure sale, 
the mortgage being for an amount 
much less than the value of the prop- 
erty, the usual rules as to tenants in 
common applied, and the cotenant was 
required to hold the title so acquired 
in trust for his cotenant. Gearhart v. 
SP obdhioti (Mo.) 213 S.W.:31, 6 A.L.R, 


[b] Infant cotenants.—A tenant ih 
common cannot take title to himself 
by allowing the property to be sold on 


a mortgage foreclosure, and buying it 
through a third person for the purpose 
of defeating the interest of his infant 
cotenant. Rider v. Phillips, 178 N.Y.S. 
142, 109 Misc. 48. 


[ec] Cotenants purchasing’ one-half 
oil and gas rights on a mortgage fore- 
closure purchased for the other coten- 
ants. Burt v. Steigleder, 270 P. 54, 
132 Okl. 217. 


44. Stianson v. Stianson, 167 N.W. 
237, 40 S.D. 322, 6 A.L.R. 280. 


45. Stianson v. Stianson supra. 


[a] Relations inter se.—(1) ‘The 
trust relation as to his cotenants 
would arise only after he had acquired 
title at such sale, and fraud in that re- 
lation would have its inception only 
when he intended and attempted 
wrongfully to appropriate to his own 
use the interests of his cotenants.” 
Stianson v. Stianson, 167 N.W. 287, 
238, 40 S.D. 322, 6 A.L.R. 280. (2) 
cee inter se generally see supra 


46. Burr v. Mueller, 65 Ill. 258. 
47. Burr v. Mueller, supra. 
48. See supra § 82. 


49. Fielding v. White, 
App.) 32 S.W. 1054. 


50. Hodgson v. Fowler, 50 P. 1034, 
24 Colo. 278 [rev 48 P. 462, 7 Colo. 
App. 378]. 


{a] Gand held under secret trust. 
—Where land was held by one person 
under a secret trust for himself and 
another, and the latter bought the 
land at a foreclosure sale, his title 
inured to the benefit of both parties. 
Hodgson v. Fowler, 50 P. 1034, 24 Colo. 
278 [rev 43 P. 462, 7 Colo.App. 378]. 


51. Hodgson v. Fowler, 50 P. 1034, 
HES ae 278 [rev 43 P. 462, 7 Colo.App. 


(Tex. Civ. 


52. Beaman v. Beaman, 44 So. 98 
90 Miss. 762. et 


53. Beaman v. Beaman, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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from acquiring such title.®° 


ants.># 


[§ 91] (3) Acquiring Title from Purchaser. 
Where a cotenancy has been extinguished by a ju- 
dicial sale of the property,®® as upon foreclosure 
and expiration of the period of redemption,®® it 
has been held that the rule precluding a cotenant 
from acquiring a title to the common property for 
his own benefit does not apply in the absence of 
fraud** or agreement. to acquire it for the common 
benefit,°* and motives which prompted him to do so 
are immaterial;*® nor will the fact that such ten- 
ant in common also has a life estate prevent him 
However, the rule has 
been held to apply in the ease of an acquisition of 
title by the tenant in common from the purchaser 
before the period of redemption has expired,*? as, 
for example, by taking an assignment of the certifi- 
eate of purchase.*? Where all but one of the ten- 
ants in common of mortgaged land requested the 
mortgagee that, if he purchased it at the mortgage 
sale, he would convey it absolutely to the other eco- 
tenant upon his securing the mortgagee the debt 
due him, the title conveyed pursuant thereto did not 
inure to the benefit of the others.*® One who ac- 
quires the purchaser’s interest under a foreclosure 
sale before becoming a tenant in common through 
the purchase of an undivided interest in the legal 
title may hold the purchaser’s interest for his own 
benefit in the absence of a merger.*+ 


Easement. Where several parties who separately 
owned certain lots desired an alley and procured, 
inter se, a deed thereto, whereby the several owners, 
in consideration of the privileges and easements 
therein granted, conveyed each to the other with 
general warranty of title, the purchase by one of 


578 
55. In re Reynolds’ Estate, 86 A.| Minn. 160. 
858, 239 Pa. 314. 61. 


56. Winsett v. Winsett, 83 So. 117,| 203 Ala. 373; 
203 Ala. 373; Fuller v. Dennistoun, 
204 N.W. 958, 164 Minn. 160. e2. 
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54. Given v. Troxel, (Ala.)-39 So.,;and remaindermen existed.” 
3 v. Dennistoun, 204 N.W. 958, 960, 164 66. 


Winsett v. Winsett, 83 So. 117, 67. 
Hacker v. 
(Tex.Civ.App.) 4 S.W.(2d) 218. 
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the cotenants from a stranger who had purchased 
one of such lots at a sale under a deed of trust, as 
to the alley, inured to the benefit of all the parties 
entitled to an easement therein,®® subject to their 
liability, to contribution in proportion to their re- 
spective shares.*® 


[§ 92] (4) Redemption. Under the general rule 
a redemption from a judicial*? or foreclosure sale 
of the common property by one tenant in common 
inures to the benefit of all of the cotenants,*® re- 
gardless of the intent of the redeeming tenant,*° 
and the nonredeeming cotenants may participate in 
the redemption by paying their proper proportions 
of the expenses at the proper time’? notwithstand- 
ing the redemption is in the form of the taking of 
an assignment of the certificate of sale.74 So an 
assignee of a portion of the tenants in common can- 
not redeem except upon payment of the entire re- 
demption price’? after which he may be entitled 
to contribution from the cotenants.7% Where dif- 
ferent times for redemption are given upon the fore- 
closure of a mortgage on property owned by two 
tenants in common, and the cotenant whose time 
expires first fails to redeem, and the other coten- 
ant redeems within the time allowed him, the prem- 
ises are redeemed, and although the redeeming ¢o- 
tenant can foreclose against the cotenant who failed 
to redeem upon his failure to contribute his just pro- 
portion of the mortgage debt, until such foreclosure 
the relation of cotenanecy continued."4 


Duty to redeem. A tenant in common is at liberty 
to purchase a mortgage on the common property 
without. ineurring a duty to his cotenants to redeem 
under it from a sale on foreclosure of a prior mort- 
gage.7® 


Fuller ; 57 S.E. 302, 62 W.Va. 84. 
Flat Top Grocery Co. v. Bailey, 


supra. 


Calkins yv. Steinbach, 4 P. 1103, 
Hacker, | 66 Cal. 117. 


68. Winsett v. Winsett, 83 So, 117, 


Huntington v. Perrin, 223 P. 94,| 203 Ala. 373; Calkins v. Steinbach, 4 P. 


57. Cohen v. Friedman, 102 N.E.| 65 Cal.App. 20; Smith v. Osborne, 86/1103, 66 Cal. 117; Holterhoff v. Mead, 


815, 259 Ill. 416; Fuller v. Dennistoun, Tl. 606. 
204 N.W. 958, 164 Minn. 160; Dray v. [a] 


Where one devisee purchased 


29 N.W. 675, 34 Minn. 42. 
69. Winsett v. Winsett, 83 So. 117, 


Dray, 27 P. 228, 21 Or. 59. 


[a] MIllustration.—Where one ten- 
ant in common induced a cotenant to 
deed to him his interest in the com- 
mon property, which had been sold 
under an execution sale under the 
promise of the tenant to whom such 
deed was made that he would redeem 
the property for the benefit of all, but 
permitted the time for redemption to 
expire, and took a deed in his own 
name from the purchaser at the sale, 
the deed was constructively fraudu- 
lent, and the title thus acquired inured 
to the benefit of all the tenants in 
common. Dray v. Dray, 27 P. 2238, 21 
Or. 59. 


58. Fuller v. Dennistoun, 204 N.W. 
958, 164 Minn. 160; Oliver v. Hedder- 
ly, 21 N.W. 478, 32 Minn. 455. 


59. Fuller v. Dennistoun, 204 N.W. 
958, 164 Minn. 160. 


60. Fuller v. Dennistoun, supra. 


[a] Reason for rule.—‘‘At the ex- 
piration of the period for redemption, 
the life tenancy and all its incidents 
were extinguished, and plaintiffs could 
no longer assert the rights they pos- 
sessed while the relation of life tenant 


certificate of mortgage sale of land 
mortgaged by the devisor, he could 
have a decree for the transfer of the 
certificate, but not so as to cut off the 
rights of his codevisees who con- 
tributed their ratable share to ‘the 
purchase money. Smith v. Osborne, 
86 Ill. 606. 


[b] Contract to purchase treated 
as redemption.—A contract by a mort- 
gagor to purchase the land from the 
mortgagee, who purchased it at his 
foreclosure sale, will be treated as a 
redemption as between the mortgagor 
and his children who were his wards 
and cotenants. Hckert v. Schmitt, 110 
P. 635, 60 Wash. 23. 


[ec] Taking assignment of pur- 
chaser’s certificate of sale by one ten- 
ant in common was treated as a re- 
demption, and did not divest his co- 
tenant of his estate. Holterhoff v. 
Mead, 29 N.W. 675, 36 Minn. 42. 


63. Watson v. Watson, 47 A. 1096, 
198 Pa. 234; Watson v. Watson, 31 
Pittsb.Leg.J.N.S. (Pa.) 91. 


64. Horton v. Maffit, 14 Minn. 289, 
100 Am.D. 222. 


65. Flat Top Grocery Co. v. Bailey, 


203 Ala. 373. 


70. Kelly v. Carmichael, 129 So. 81, 
221 Ala. 371; Jones v. Matkin, 24 So. 
242, 118 Ala. 341; Hodgson v. Fowler, 
50 P. 1034, 23 Colo. 278 [rev 438 P. 462, 
7 Colo.App. 378]; Rutland Sav. Bank 
v. Norman, 266 P. 98, 125 Kan. 797. 


[a] Equitable lien.—On redemp- 
tion by one cotenant in common of the 
whole of the common property from 
a sale under a judgment against all 
of the cotenants, he acquires an equi- 
table lien on the interests of his co- 
tenants for their proportionate shares 
of the expenses in effecting the re- 
demption. Calkins v. Steinbach, 4 P. 
1108, 66 Cal. 117. 


71. Holterhoff v.. Mead, 29 N.W. 
675, 36 Minn. 42. 


72. Kupper v. Schlegel, 224 N.W. 
813, 207 Iowa 1248. 


73. Right of assignee to contribu-— 
tion see infra § 110. 


74 Deavitt v. Ring, 50 A. 1066, 73 
Vt. 298. 

75. Fuller v. Dennistoun, 204 N.W. 
958, 164 Minn. 160. 
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[§ 93] 3. Purchase and Enforcement of Outstand- 
ing Encumbrance. As a general rule a redemption 
of the common property by one tenant in common, 
accomplished by acquisition of an encumbrance, in- 
ures to the benefit of his cotenants.7* A tenant in 
common occupies such a fiduciary relation to the 
property and his cotenants as precludes him from 
purchasing and foreclosing a mortgage on the com- 
‘mon property for his individual benefit.*7 So it has 
been held that a tenant in common cannot buy up an 
outstanding encumbrance and foreclose it against 
his cotenant without some showing that the coten- 
ant was liable for the whole amount of the encum- 
brance, and that he is not liable for any part of it.7§ 


Where one who had procured an assignment of a’ 


mortgage as agent for another on land owned by 
tenants in common purchased individually the in- 
terest of one of such cotenants, and obtained a fore- 
closure and bid in the property for himself, he could 
not thereafter, with knowledge that he was regard- 
ed as a tenant in common by a cotenant who had 
paid more than his share of the mortgage debt, and 
without informing such cotenant of the true state 
of the title, claim that he had quitclaimed the prop- 
erty to his son prior to the foreclosure proceedings, 
but the quitclaim deed was set aside, and he was 
held to be a tenant in common with the other ¢o- 
tenants.7® Where the owner of land which was lia- 
ble to mechanic’s liens conveyed an undivided half 
of it to two separate grantees by warranty deed 
and pledged personal property. with one of them until 
the liens were satisfied, upon his failure to apply 
the procecds of the personalty to payment of the 
liens, he could not acquire title under a sale on 
foreclosure of the lien to the undivided interest of 
his grantee,®® nor could his grantee of the remain- 
ing undivided half interest acquire title to the un- 
divided half first conveyed under deed made pur- 


76. Johnston v. Johnston, (Tex. 
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fact that his cotenants did not object 


[§§ 93-96 


suant to a sale made to satisfy such liens.*1 How- 
ever, it has been held that the rule precluding the 
purchase of an encumbrance by a cotenant except 
for the common benefit does not apply in the case 
of a gift of a mortgage by the mortgagee to coten- 
ants of the mortgacor,’? or prevent an enforcement 
thereof by them.’ Where a person held a deed 
absolute in its terms on a one-half undivided inter- 
est in land as security for money loaned the grantor, 
he was held not to stand in any such relation to the 
owner of the other undivided half as would disable 
him from buying, holding, and enforcing for his own 
benefit a prior mortgage on the whole estate that 
had been executed by the mortgagor prior to the 
cotenancy.§* 


[§ 94] 4. Payment or Discharge of Mortgage or 
Encumbrance. One tenant in common has the right 
to make a valid tender of payment of the whole 
mortgage debt on behalf of his cotenants,®® and has 
the right to relieve the common property from a 
lien or eneumbrance.®* So a tenant in common of 
a freehold has a title which will sustain a release to 
him of an encumbrance or easement.§* Where a 
tenant in common désires to pay off a mortgage on 
the joint estate, his remedy is to redeem by payment 
of the entire amount due under the mortgage, upon 
which he will become entitled to contribution from 
his cotenants.88 Each cotenant has the right to elect 
whether he will participate in the redemption of 
an outstanding mortgage.*® 


[§ 95] 5. Extinguishment of Tax Claim and Pur- 
chase of Tax Title—a. Duty To Purchase or Redeem. 
One tenant in common is not bound to redeem the 
share of a cotenant from a tax sale,®° 


[§ 96] b. Right To Extinguish or Purchase, and 
Effect Thereof—(1) In General. Although a ten- 
ant in common may redeem for himself and for his 


ing a proper and legal act to secure 


Civ.App.) 204 S.W. 469. 


[a] Rule applied.—(1) One tenant 
in common cannot assert the nullity 
of a judgment foreclosing the mort- 
gage upon the interest of his cotenant. 
and ask that his title to the entire 
tract be quieted upon payment of the 
incumbrance. Klumpke v. Moreno, 
140 P. 313, 24 Cal.App. 35. (2) Where 
a tenant in common, without the 
knowledge or consent of his cotenants, 
purchased an undivided three-fifths in 
common of the outstanding right of 
redemption in an ancient mortgage 
which had never been foreclosed or 
released, and from which the common 
title was derived, and had it conveyed 
to his wife who paid no part of the 
consideration therefor, neither could 
assert the purchase against the sea- 
sonable request of the cotenants for a 
conveyance of the respective shares 
and their offer to pay their proportion- 
ate part of the expense. Coburn v. 
Page, 74 A. 1026, 105 Me. 458, 139 Am. 
S.R. 575. 


77. Smith v. Gerretson, 212 N.W. 
453, 170 Minn. 268; Knolls v. Barn- 
hart, 71 N.Y. 474. But see Simpson 
v. Lauck, 93 N.Y.S. 965, 105 App.Div. 
82 (where a tenant in common was a 
defendant in an action to foreclose, 
it was held that he could have the 
mortgage assigned to one who, for the 
cotenant’s benefit, paid the mortgage 
and the costs of the action, and the 


to the foreclosure did not preclude 
the court from ordering such an as- 
signment, and a discontinuance of the 
action). 


[a] Judgment held proper.—Judg- 
ment that cotenants were entitled toa 
proportionate interest in the certifi- 
cate of sale on payment of a propor- 
tionate part of the money paid by the 
tenant in common, who purchased the 
mortgage at a discount, was proper. 
Smith v. Gerretson, 212 N.W. 453, 170 
Minn, 268. 


78. Burnett v. Kirk, 80 P. 855, 39 
Wash, 45. 


[al Geasehold.—Rurnett v. Kirk. 
80 P. 855, 39 Wash. 45. 


79. Ream _ v. Robinson, 
115, 128 Mich. 92. 


80. Jennings v. Moon, 34 N.E. 99 
135 Ind. 168. ser 
81. Jennings v. Moon, supra. 


82. Holmes vy. Holmes, 89 N.W. 47 
129 Mich. 412, 95 Am.S.R. 444, i 


83. Holmes v. Holmes, supra. 


84 Barteau v. Merriam, 53 N.W. 
1061, 52 Minn, 222. 


ST Now. 


85. Gentry v. Gentry, 1 Sneed 
(Tenn.) 87,.60 Am.D. 187. 
[a] It is competent for each to act 


for all in making such tender, it be- 


title and possession in which they had 
a common interest... Gentry v. Gen- 
‘ee 1 Sneed (Tenn.) 87, 60 Am.D. 


[b] As agent.—No previous au- 
thority is necessary to make such ten- 
der valid for all, as the agency is im- 
plied by law from the relation in 
which the parties stand in reference 
to such right. Gentry v. Gentry, 1 
Sneed (Tenn.) 87, 60 Am.D. 137. 


8S. Mandeville vy. Solomon, a: 
125, 1338. a 


_ “Equity does not deny to a tenant 
in common the right to purchase in 
an outstanding or adverse claim to 
the common property.” Mandeville v. 
Solomon, supra. 


87. Cetlin v. Bradford, 136 N.E. 
119, 242 Mass. 434. 


88. Green v. Walker, 45 A. 742, 
Leda en S a 


89. Caldwell v. Caldwell, 
621, 197 Ala, 210. 


$0. Dunson yv. Roos, 49 So. 590, 122 
La. 835, 181 Am.S.R. 3875. 


[a] Rule stated.—A tenant in com- 
mon may redeem the share of his co- 
tenant from a tax sale, but he is under 
no obligation, moral or otherwise, to 
do so. Dunson y. Roos, 49 So. 590, 
123) La. 835, 13 Am-S°R: 375. % 


72 So. 


For later cases, developments and changes in the law see Annotations, same title and Section number, 


§ 96] 


cotenants the common land sold for taxes,®! except 
as it may be otherwise provided by statute,®? the 
general rule precluding the right of a tenant in com- 
mon to acquire a title to the common property for 
his own benefit®® apply where one tenant in com- 
mon purchases at a tax sale or acquires an out- 
A tenant in common cannot 
add to or strengthen his own title by purchasing 
at a tax sale®® or by purchasing from a stranger 


standing tax title.®4 


91. Horner vy. Ellis, 90 P. 275, 75 
Kan. 675, 121 Am.S.R. 446; Duson v. 
Roos, 49 So. 590, 123 La. 835, 131 Am. 


Brie 375; Halsey v. Blood, 29 Pa. 
92. Dahlem v. Abbott, 110 N.W. 47, 


146 Mich. 605. 


93. See supra §§ 77-87. 
94. Ala.—Johns y. Johns, 9 So. 419, 
93 Ala. 239; Donnor v. Quartermas, 8 


So. 715, 90 Ala. 164, 24 Am.S.R. 778. 


Ark.—Williams vy. Anthony, 32 S.W. 
(2d) 817, 182 Ark. 810; Inman v. 
Quirey, 194 S.W. 858, 128 Ark. 605; 
Burgett v. Williford, 19 S.W. 750, 56 
Ark. 187, 35 Am.S.R. 96; Moore v. 
Woodall, 40 Ark. 42. 


Cal.— Emeric v. Alvarado, 27 P. 356, 
90 Cal. 444; Klumpke v. Moreno, 140 
Pi 2:89, 813,. 2¢ Cal.App. 35. 


Poa anes v. Douglass, 6 D.C. 


Fla.—Prout v. J. W. McWilliams 
Co., 118 So. 209, 96 Fla. 423. 


Ill.— Biggins v. Dufficy, 104 N.E. 
180, 262 Ill. 26; Peabody v. Burri, 99 
N.E. 690, 255 Ill. 592; McChesney v. 
White, 29 N.E. 709, 140 Ill. 350; Lo- 
max v. Gindell, 7 N.H. 4838, 117 I11. 
527; Brown vy. Hogle, 30 Ill. 119. 


Ind.—Bender vy. Stewart, 75 Ind. 


Iowa.—Patty v. Payne, 159 N.W. 
1012, 178 Iowa 593; Funson vy. Bradt, 
75 N.W. 337, 105 Iowa 471; Van Or- 
mer v. Hariey, 71 N.W. 241, 102 Iowa 
150; Phillips v. Wilmarth, 66 N.W. 
1053, 98 Iowa 32; Clark v. Brown, 
30 N.W. 46, 70 Iowa 139; Tice v. Der- 
by, 13 N.W. 301, 59 Iowa 312; Shell v. 
Walker, 6 N.W. 581, 54 Iowa 386; Fal- 
lon v. Chidester, 46 Iowa 588, 26 Am. 
R. 164; Flinn v. McKinley, 44 Iowa 
68. 


Kan.—Muthersbaugh vy. Burke, 6 P. 
252, 33 Kan. 260. 

Ky.—McGrath y. Smith, 194 S.W. 
806, 175 Ky. 572. 


La.—Murphy v. Murphy, 66 So. 382, 
136 La. 17; Dunson y. Roos, 49 So. 


590, 123 La. 835, 131 Am.S.R. 375; 
Theriot v. Dugas’ Heirs, 2 La.App. 
109. 


Mich.—Dahlem v. Abbott, 110 N.W. 


47, 146 Mich. 605; Dubois v. Campau, |: 


24 Mich. 360; Butler v. Porter, 13 
Mich. 292; Page v. Webster, 8 Mich. 
263, 77 Am.D. 446. 


Minn.—Hoyt v. Lightbody, 108 N. 
WwW. 843, 98 Minn. 189, 116 Am.S.R. 
358. 


Miss.—Hill v. Woodward, 57 So. 
294, 100 Miss. 879, 39 L.R.A.N.S. 538, 
Ann.Cas.1914A 390; Jonas v. Flanni- 
kan, 11 So. 319, 69 Miss. 577; Rags- 
dale v. Alabama G. S. R. Co., 6 So. 
630, 67 Miss. 106; Hox v. Coon, 1 So. 
629, 64 Miss. 465; Harrison v. Harri- 
son, 56 Miss. 174; Allen v. Poole, 54 
Miss. 328. 


N.H.—Barker v. Jones, 62 N.H. 497. 
13 Am.S.R. 413. 


N.Y.—Burhans v. Van Zandt, 7 N.Y. 
523, Seld. 31. 
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son, 287 P. 926, 76 Utah 129; 
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N.C.—Smith vy. Smith, 63 §.E. 177, 
150 N.C, 81. 


Ohio.—Piatt v. St. Clair, 6 Ohio 227, 
Wright 261; Raub v. Appleby, 10 Ohio 
App. 110. 


Or.—Minter y. Durham, 11 P. 231, 13 
Or. 470. 


Pa.—Davis v. King, 87 Pa. 261; 
Maul y. Rider, 51 Pa. 377; Lloyd v. 
Lynch, 28 Pa. 419, 70 Am.D. 137; 
Smith v. Smith, 77 Pa.Super. 227; 
Richards v. Richards, 31 Pa.Super. 
509; Tanney v. Tanney, 24 Pittsb.Leg. 
J.N.S. 43 [aff 28 A. 287, 159 Pa. 277, 
39 Am.S.R. 678]. 


Tex.—Bush v. Bush, (Civ.App.) 275 
S.W. 1096. 


Utah.—Columbia Trust Co. v. Niel- 
Mc- 
Cready v. Fredericksen, 126 P. 316, 41 
Utah 388. 


Vt.—Downer v. Smith, 38 Vt. 464. 


Wash.—Stone v. Marshall, 100 P. 
$58, 52 Wash. 875. 


[a] Relation of trust and confi- 
dence.—The rule inhibiting the as- 
sertion of an adverse tax title by one 
tenant in common against another is 
based on a community of interest in 
the common title between the parties 
having a common interest in the safe- 
ty of the possession of each, whereby 
such a relation of trust and confidence 
is created between the parties that 
it would be inequitable to permit one 
of them to do anything to the preju- 
dice of the other in reference to tax 
title to the property so_ situated. 
Hoyt v. Lightbody, 108 N.W. 843, 98 
Minn. 189, 116 Am.S.R. 358. 


[b] Rule applied.—Where a tenant 
in common procured a tax deed, he 
acquired no title adverse to his co- 
tenant sufficient to bar partition. 
hes vy. Williams, 118 So. 209, 96 Fla. 
423. 


95. Tompkins v. Tompkins, 237 S. 
W. 108, 151 Ark. 572; Sanders v. San- 
ders, 224 S.W. 732, 145 Ark. 188; 
sPeaa v. Smith, 63 S.E. 177, 150 N.C. 


Inability of tenant in common to 
add to or strengthen his title by pur- 
chase of outstanding title or interest 
generally see supra § 77. 


96. Ala.—Winsett v. Winsett, 83 
So. 117, 203 Ala. 373. 


Ark.—Sanders v. Sanders, 224 S.W. 
732, 145 Ark. 188; Inman v. Quirey, 
194 S.W. 858, 128 Ark. 605. 


Ill. Peabody v. Burri, 99 N.E. 690, 
255 Ill. 592; McChesney vy. White, 29 
N.E. 709, 140 Ill. 330. 


La.—Duson v. Roos, 49 So. 590, 123 
La. 835, 131 Am.S.R. 375. 


N.C.—Smith v. Smith, 63 S.E. 177, 
150 N.C. 81. 


W.Va.—Allen vy. La Follette, 120 S. 
E. 176, 94 W.Va. 700; Battin v. Woods, 
27 W.Va. 58. 


[a] Reason for rule.—The law will 
not allow that to be done indirectly 
which cannot legally be accomplished 
directly. Sanders v. Sanders, 224 S. 


who purchased at a sale.?® 
outstanding tax title for the entire property by one 
cotenant operates as a payment of the tax and an 
extinguishment of the tax title,’ amounting te no 
more than a redemption until ouster or notice to 
his cotenants that his possession is exclusive,?® and 
a deed to him as purchaser simply acts as a dis- 
charge of the taxes assessed on the land.?® 
purchase or extinguishment inures to the benefit of 
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The purchase of the 


Such 


W. 732, 145 Ark. 188. 


{b] Purchase of quitclaim from 
holder of tax deed by one tenant in 
common inured to the benefit of his 
cotenants. Watson y. Williams, 175 P. 
96, 1038 Kan. 327. 


[c] Assigument of certificate by a 
stranger who purchased at a tax sale 
to a tenant in common is deemed a 
redemption for the benefit of all the 
cotenants. MHolterhoff v. Mead, 29 N. 
W. 675, 36 Minn. 42; Minter v. Dur- 
ham, TL" P.231,013) Or, A702 


97. Ark.—Williams v. Anthony, 32 
S.W.(2d) 817, 182 Ark. 810; Avera v. 
Banks, 271 S.W. 970, 168 Ark. 718; 
Tompkins v. Tompkins, 237 S.W. 103, 
151 Ark. 572; Inman v. Quirey, 194 
S.W. 858, 128 Ark. 605; Cocks v. Sim- 
oe S.W. 594, 55 Ark. 104, 29 Am. 


Kan.—Watson v. Williams, 175 P.. 
96, 103 Kan. 327; Muthersbaugh v. 
Burke, 6 P. 252, 33 Kan. 260. 


La.—Cooper v. Edwards, 92 So. 721, 
152 La. 23; Murphy v. Murphy, 66 So. 
382, 1386 La. 17; Duvigneaud v. Lo-- 
quet, 59 So. 992, 131 La. 568; Duson 
v. Roos, 49 So. 590, 123 La. 835, 131 
Am.S.R. 375; Theriot v. Dugas’ Heirs, 
2 La.App. 109. 


Mich.—Sleight v. Roe, 85 N.W. 10, 
125 Mich. 585. 


Minn.—Haston y. Schofield, 69 N.W. 
326, 66 Minn. 425. 


Miss.—Cohea vy. Hemingway, 14 So. 
734, 71 Miss. 22, 42 Am.S.R. 449; Falk- 
ner v. Thurmond, 23 So. 584. 


N.M.—Smith v. Borradaile, 227 P. 
602, 30 N.M. 62. 

Pa,.—Tanney v. Tanney, 24 Pittsb. 
Leg.J.N.S. 43 [aff 28 A. 287, 259 Pa. 
277, 39 Am.S.R. 678]. 

Wash.—Stone v. Marshall, 
858, 52 Wash. 375. 


W.Va.—Lannerd v. Burnam, 117 8S. 
E. 682, 98 W.Va. 744; Jarrett v. Os- 
borne, 101 S.E. 162, 84 W.Va. 559; 
Cecil vy. Clark, 30 S.E. 216, 44 W.Va. 
659. 


Wis.—Hannig v. Mueller, 52 N.W.. 
98, 82 Wis. 235. 

[a] “It is hornbook law that de- 
fendant’s [tenant in common] pur- 
chase of the tract at the sale operated 
merely aS a payment of the taxes.” 
Murphy v. Murphy, 66 So. 382, 384, 
136 La. 17. 


938. Tompkins v. Tompkins, 237 S. 
W. 103, 151 Ark. 572; Inman v. Qui- 
rey, 194 S.W. 858, 128 Ark. 605; Falk- 
ner vy. Thurmond, (Miss.) 23 So. 584. 


[a] Purchase of tax certificate 
amounts to no more than a redemp- 
tion from the tax sale. Avera v. 
Banks, 271 S.W. 970,-168 Ark. 718; 
Stone v. Marshall, 100 P. 858, 52 Wash. 


100 P. 


(3875. 


[b] Purchase of quitclaim from 
holder of tax deed by a cotenant 
amounted to a redemption. Watson 
v. Williams, 175 P. 96, 103 Kan. 327. 


Adverse possession by tenant in 
common see supra §§ 43-61. 


99. Avera yv. Banks, 271 S.W. 970, 
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all of the tenants in common! and the purchasing 
tenant holds the title or interest acquired in trust 
for the benefit of his cotenants;? however, a co- 
tenant seeking to obtain the benefit of the purchase 
must come with clean hands;* he must elect to share 
in such benefit within a reasonable time* and pay 
his proportionate share of the expense.° 


Acquisition by agent. A cotenant acquires no 
greater right by reason of the fact that he procures 
another p2rson to bid in the property for him at 
the tax sale and take the deed,® or by the fact that 
he purchases through an agent or attorney.” An 
arrangement by a tenant in common for a stranger 
to bid for his benefit,’ or, having paid his propor- 
tionate part of the taxes, an arrangement with a 
third party to purchase the remainder for his ben- 
efit,® operates as a rcdemption of the whole for the 
benefit of all the cotenants. 


Remaindermen. The general rule? is applicable 
to cotenants in a remainder interest one of whom 
cannot acquire a tax title as against his cotenants.*+ 


168 Ark. 718; 
Delashmutt v. Parrent, 18 P. 712, 39 
to Rico 423; Downer v. Smith, 38 Vt. 
464. 


1. Ala.—Winsett v. Winsett, 83 So. 
117, 203 Ala. 373; 
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| 


Wash.—Dahlstrum y. Beard Fruit] Minn. 42; 
Co., 131 P. 450, 73 Wash. 13; Trum-|S.E. 176, 94 W.Va. 700. 
bl bull v. Bruce, 117 P. 472, 64 Wash. 
Bracely v. Noble,| 644; Stone v. Marshall, 100 P. 858, 52 


ons. ae Nay 


§§ 
Owner of minerals underlying land cannot pur- 


chase the land at a tax sale and, obtain title as 
against the owner of the surface.‘ 


Where purchaser at mortgage sale became ten- 


-ant in common by the purchase, he cannot there- 


after acquire a tax title to the prejudice of his co- 
tenants.** 


As against strangers, the title acquired by a ten- 
ant in common at a sale of the land for taxes is 
good.14 Where neither an alleged cotenant, nor 
anyone in privity with him, questions the validity 
of the tax deed, the deed will not be declared void 
merely on the ‘ground of tenancy in common,*® 


[§ 97] (2) Tenant in or out of Possession. The 
rule precluding a tenant in common from strength- 
ening his title through the acquisition of a tax ti- 
tle?®. applies to a tenant in common not in possession 
and under no greater duty to pay taxes than his 
cotenant.!7 It applies also to a tenant in common 
in possession and bound to pay taxes.18 Where 


Cocks v. Simmons, 17,S.W. 1096; Henyan v. Trevino, (Civ.,James, 87 S.E. 364, 77 W.Va. 229. 
S.W. 594, 55 Ark. 104, 29 Am.S.R. 28:] App.) 187 S.W. 458 


Kan. 548; Hernandez v. Costa, 16 Por- Ree Doaver sate 388. 


5. See infra § 113. 


v. Fredericksen, 6. Dubois v. Campau, 24 Mich. 360; 
Holterhoff v. Mead, 29 N.W. 675, 36 
Allen v. La Follette, 120 


[a] Fraud.—Where a cotenant en- 
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77 So. 368, 201 Ala. 74; Russell v. Bell, 
53 So. 997, 169 Ala. 646; Donnor v. 
Quartermas, 8 So. 715, 90 Ala. 164, 24 
Am.S.R. 778. 


Colo.—Harrison y. Cole, 116 P. 1123, 
50 Colo. 470. 


Ill.— West Chicago Park Com’rs v. 
Coleman, 108 Ill. 591; Lomax v. Gin- 
dell, 7 N.E. 483, 117 Ill. 527; Bracken 
v. Cooper, 80 Ill. 221. 


Ind.—Bender v. Stewart, 75 Ind. 88; 
Butler v. Butler, 114 N.E. 760, 63 Ind. 
App. 533 [cit Cyc]. 


Iowa.—Cooper v. Brown, 122 N.W. 
144, 143 Iowa 482, 186 Am.S.R. 768; 
Shell v. Walker, 6 N.W. 581, 54 Iowa 
386; Flinn v. McKinley, 44 Iowa 68. 


Kan.—Watson v. Williams, 175 P. 
96, 103 Kan. 327; Muthersbaugh v. 
Burke, 6 P. 252, 33 Kan. 260. 


“ Ky.—Chapman v. Aldridge, 15 S.W. 
(2d) 454, 228 Ky. 538; McGrath v. 
Smith, 194 S.W. 806, 175 Ky. 572; 
Fields v. Farmers’ & Drovers’ Bank, 
ae 258, 110 Ky. 256, 22 Ky.L. 


Mich.—Richards v. Richards, 42 N, 
W. 954, 75 Mich. 408. 


Miss.—Ford v. Smith, 137 So. 482; 
Cohea v. Hemingway, 14 So. 734, 71 
Miss. 22, 42 Am.S.R. 449. 


N.J.—Egan v. Egan, 131 A. 129, 98 
N.J.Eq. 487; Roll v. Everett, 71 <A. 
263, 73 N.J.Eq. 697, 17 Ann.Cas, 1196. 


N.M.—Smith v. Boradaile, 227 P. 
602, 30 N.M. 62. 


N.Y.—Burhans v. Van Zandt, 7 N.Y. 
523, Seld. 31. 


Pa.—Lloyd v. Lynch, 28 Pa. 419, 
70 Am.D. 137; Tanney v. Tanney, 24 
Pittsb.Leg.J.N.S. 438 [aff 28 A. 287, 
259 Pa. 277, 39 Am.S.R. 678]. 


S.D.—Johnson v. Brauch, 68 N.W. 
178, 9 S.D. 116, 62 Am.S.R. 857. 


Tenn.—-Davis v. Solari, 177 S.w. 
939, 182 Tenn. 225; Gass v. Water- 
pouse, (Ch.A.) 61 S.W. 450. 


Tex.—Bush v. Bush, (Civ.App.) 275 


Wash. 375. 


W.Va.—Lannerd v. Burnam, 117 S. 
EB. 682, 98 W.Va. 744; Jarrett v. Os- 
borne, 101 S.E. 162, 84 W.Va. 559; 
James v. James, 87 S.E. 364, 77 W.Va. 
229; Cecil v. Clark, 30 S.E. 216, 44 W. 
Va. 659. 


[a] Each tenant holds the same 
interest he originally had. Russell 
v. Bell, 53 So. 997, 169 Ala. 646. ; 


[b] Purchase of tax certificate by 
one cotenant inures to the benefit of 
all the cotenants. Stone v. Marshall, 
100 P. 858, 52 Wash. 875. 


2. U.S.—Baker v. Whiting, 2 F. 
Cas.No. 787, 3 Sumn, 475. 


Ala.—Russell vy. Bell, 49 So. 314, 
160 Ala. 480; Johns y. Johns, 9 So. 
419, 938 Ala. 239. 


D.C.—Alexander v. Douglass, 6 D. 
C. 247. 


Iowa.—Fallon v. Chidester, 46 Iowa 
588, 26 Am.R. 164; Flinn v. McKinley, 
44 Iowa 68. 


W.Va.—Smith v. Casto, 148 S.E. 
566, 107 W.Va. 1; Lannerd v. Burnam, 
117 S.E. 682, 98 W.Va. 744; Parker v. 
Brast, 32 S.E. 269, 45 W.Va. 399. 


Pe ole ah v. Klotsch, 28 Wis. 


[a] Trustee ex maleficio.— Where 
one tenant in common, after obtain- 
ing the tax title to the common prop- 
erty by false representations, ob- 
tained a deed thereto to himself, he 
was deemed trustee ex maleficio for 
Bh PS ae part. Maul v. Rider, 51 

a. F 


3 Gulf Refining Co. of Louisiana 
v. Hart, 57 So. 581, 130 La. 51. 


“Who seeks equity must come with 
clean hands” see Equity §§ 163-178. 


4. Harrison v. Cole, 116 P. 1123, 50 
Colo. 470; Stamps v. Frost, 200 S.W. 
609, 179 Ky. 418; Cooper v. Edwards, 
92 So. 721, 152 La, 28; Vestal v. Pro- 
ducers’ Oil Co., 66 So. 334, 185 La. 
984; Duson v. Roos, 49 So. 590, 123 
La. 835, 181 Am.S.R. 375; James v. 


ters into negotiations with a third 
person whereby the latter purchases 
the common property at a sa’e there- 
of for taxes, and after expiration of 
the redemption period transfers it to 
such cotenant, the transaction is 
fraudulent, and the purchasing ten- 
ant acquires no title against his co- 
tenants. Peabody v. Burri, 99 N.E. 
690, 255 Ill. 592. 


7. Curtis v. Borland, 12 S.E. 11138, 
35 W.Va. 124. 


8. Fields v. Farmers’ & Drovers’ 
Bank, 61 S.W. 258, 110 Ky. 256, 22 
Ky.L. 1708. 


9. Allen v. La Follette, 120 S.E. 
176, 94 W.Va. 700. 


10. See supra text and notes 91-94. 


11. Wilson v. Linder, 123 P. 487, 
21 Idaho 576, 42 L.R.A.N.S. 242, Ann. 
Cas.1913E 148; Patty v. Payne, 159 
N.W. 1012, 178 Iowa 593: Fox v. 
Coon, 1 So. 629, 64 Miss. 465; Harri- 
son_v. Harrison, 56 Miss. 174; Clark 
v. Lindsey, 25 N.E. 422, 47 OhioSt. 
437, 9 L.R.A. 740. 


12. Curry v. Lake Superior Iron 
Co., 157 N.W. 19, 190 Mich. 445. 


Right of tenant in common in 
mines and mineral rights to purchase 
outstanding title or interest general- 
ly see supra § 77. 


13. Conn v. Conn, 13 N.W. 51, 58 
Iowa 747. 


14 Burgett v. Williford, 19 S.W. 
750, 56 Ark. 187, 35 Am.S.R. 96. 


15. Burgett v. Williford, supra; 
Boynton v. Veldman, 91 N.W. 1022, 
131 Mich. 555; Miller v. Donahue, 71 
N.W. 900, 96 Wis. 498. 


16. See supra § 96. 


17. Dunson v. Roos, 49 So, 590, 123 
La. 835, 131 Am.S.R. 375. . 


18. Ark.—Inman vy. Quirey, 194 S. 
W. 858, 128 Ark. 605. y 


Ill.—McChesney v. White, 29 N.RB. 
709, 140 Ill. 330. 


Kan.—Delashmutt v. Parrent, 18 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 97-101] 


neither of the tenants in common was in possession 
at the time of a sale to a stranger for taxes it has 
been held that one of them may strengthen his title 
by a purchase of the title acquired under the tax 
sale;1® and it has been held that where tenants in 
common derived their interest in unoccupied lands 
under separate instruments, and there was no rela- 
tionship between them other than mere tenants in 
common, one of them could acquire the title of the 
other by a tax deed.2° 


[§ 98] (3) Necessity of Existence of Cotenancy. 
The rule under consideration is predicated upon the 
existence of a tenancy in common.?! <A tax deed 
acquired by a tenant in common is not sufficient in 
equity to divest the interest of a cotenant notwith- 
standing the holder of the deed may have acquired 
the tax certificate before he became a tenant in 
common.?? On the other hand, it has been held 
that the general rule that one cotenant may not ac- 
quire by tax purchase the interest of his fellow,?% 
does not apply as to a cotenant who takes an assign- 
ment from a county of a certificate after a sale of 
the land for a tax due prior to his acquiring an in- 
terest in the land, which he was under no duty to 
pay.?* One who has parted with his interest and 
ceascd to be connected with the title as a tenant 
in common may buy an outstanding tax title.25 So, 
in the absence of fraud, and where a cotenancy has 
been actually dissolved and the parties have been 
evicted from the premises, there is nothing which 
forbids a former tenant in common from acquiring 
the entire property by purchase from an outsider.?® 
Where a coparcener conveys to one person, and the 
other coparcener conveys to another, who takes pos- 
session, the latter is not in such a relation with the 
owner of the other moiety as to impose on him a 
duty to pay taxes for such other owner’s benefit, or 
to ereate a presumption that his purchase at a tax 
sale was in that owner’s behalf.27 Where the in- 
terests of cotenants are sold to the state for taxes, 
and such interests are separately bought by other 
persons from the state, and one of them, claiming 


712, 39 Kan. 548. [a] 
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For example, where a decree 30. 
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in severalty, occupies and improves a particular 
portion of the land, and her rights are recognized 
by the other, causing the remainder of the land to 
be assessed to him, and paying taxes thereon, he 
eannot afterward invoke the relation of cotenancy 
to defeat a subsequent tax title.28 


Purchaser from cotenants. Where the title of a 
purchaser from the tenants in common was defec- 
tive by reason of an insufficient power of attorney 
from one of the tenants to the attorney who exe- 
cuted the deed, such purchaser could strengthen his 
title by purchasing a tax deed to the premises.?° 


[§ 99] (4) Interests Separately Assessed. Where 
the undivided interests of tenants in common are 
separately assessed,?® and there is no obligation 
resting upon one of the tenants to pay the taxes of 
the others, it has been held that one tenant may 
acquire the interests of his cotenants through a 
sale thereof for taxes delinquent thereon,*! as, for 
example, by purchase from a third person.®? 


[§ 100] (5) Tenant Claiming Adversely.?3 While 
it has been held that one tenant in common in pos- 
session claiming adversely to his cotenants cannot, 
by purehase of an outstanding tax certificate issued 
on taxes levied before he became interested in, and 
in possession of, the land, assert title to the whole 
as against his cotenant,?* it has been held to the 
contrary that where a mortgage of land and a fore- 
closure judgment and sale thereon purported to be 
for the whole premises, but in fact the purchaser 
acquired only an undivided interest although in law 
he became a tenant in common with the mortgagor, 
he could take title to the remainder by purchasing 
an outstanding tax decd to the whole for the reason 
that his claimed title to the whole under the fore- 
closure was adverse to‘that of the mortgagor.?® 


[§ 101] (6) Title As Basis of Advcrse Posses- 
sion.2® Although one tenant in common will not 
be permitted to acquire his cotenant’s title by pur- 
chasing at a tax sale,?7 he can obtain title by ad- 


Propriety of separate assess- 


Mich.—Dubois v. Campau, 24 Mich. 
360. 


N.C.—Smith v. Smith, 63 S.E. 177, 
150 N.C. 81. 


Or.—Minter v. Durham, 11 P. 231, 
13 Or. 470. 


[a] Tenant in possession as agent. 
—Where a tenant in common in pos- 
session of the property led his coten- 
ant to believe that he would pay the 
taxes as he had theretofore done, and 
the tenant out of possession relied 
thereon, the tenant in common was 
his cotenant’s agent for the purpose 
of paying the taxes. Dahlstrum v. 
Beard Fruit Co., 131 P. 450, 73 Wash. 
Pas 


[b] Purchase by cotenant in pos- 
session claiming adversely constitut- 
ed payment of the taxes by one whose 
duty it was to pay them. Smith y. 
Boradaile, 227 P. 602, 30 N.M. 62. 


19. Alexander v. Sully, 50 Iowa 
192. 

20. Hobe v. Rudd, 161 N.W. 551, 
165 Wis. 152. ; 

21. Willcuts v. Rollins, 52 N.W. 


199, 85 Iowa 247; Willard v. Strong, 
14 Vt. 532, 39 Am.D. 240. 


established a lien in favor of one per- 
son against a tract of land owned by 
another, and authorized the former 
to bring actions in the name of the 
latter against trespassers claiming 
portions of the land, uncollectable 
costs to be a lien, it did not make him 
a tenant in common with such per- 
son so as to deprive him of the right 
to purchase the land at a tax, sale. 
Lansburgh v. McCormick, 224 F. 874, 
140 C.C.A. 296. 


£2. Tice v. Derby, 13 N.W. 301, 59 
Iowa 312; Flinn vy. McKinley, 44 Iowa 
68. 


23. See supra § 96. 


24. Stafford v. National Granite 
Co., 203 P. 6738, 70 Colo. 572. 


25. Jonas v. Flanniken, 11 So. 319, 
69 Miss. 577. 


26. Bush v. Bush, (Tex.Civ.App.) 
275 S.W. 1096. 


27. St. Mary’s Power Co. v. Chand- 
ler-Dunbar Water Power Co., 95 N. 
W. 554, 183 Mich. 470. 


28. Davis v. Cass, 18 So. 454, 72 
Miss. 985. 


29. Stoll v. Griffith, 82 P. 1025, 
1028, 41 Wash. 37 


ment see Taxation § 785. 


31. Hanley v. Federal Mining & 
Smelting Co., 235 F. 769; Bennet v. 
North Colorado Springs Land & Im- 
provement Co., 48 P. 812, 23 Colo. 470, 
58 Am.S.R. 281; Willard v. Strong, 14 
Vt. 532, 39 Am.D, 240. 


[a] If two persons own different 
portions of same land in common, and 
one pays the tax on the part he owns, 
and the other suffers his part to be 
sold, and takes title, he thereby ac- 
quires title only to the land he previ- 
ously owned, and if his interest had 
been previously severed, such title 
does not make him a tenant in com- 
mon again. Willard v. Strong, 14 Vt. 
532, 39 Am.D. 240. 


32. Hanley v. Federal Mining & | 
Smelting Co., 235 F. 769. 


33. Rule as dependent upon wheth- 
er tenant is in or out of possession 
generally see supra § 97. 


34 Smith v. Borradaile, 227 P. 
602, 30 N.M. 62. 
35. Wright v. Sperry, 21 Wis. 331. 


36. Adverse possession generally 
see supra §§ 44-61. 


87. See supra § 96. 
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verse possession under a tax title.** Since the co- 
tenant acquiring a tax title is presumed to hold it 
in trust for his cotenants,?® limitations will not 
run in his favor because of adverse holding there- 
under until the refusal of his cotenants to contrib- 
ute to the necessary expenses incurred to obtain 
the title,t° and it has been held that one tenant in 
common cannot acquire color of title by procuring 
for his exclusive benefit a title acquired by purchase 
at a sale for taxes imposed on the common property 
during the common ownership.** 


[§ 102] (7) Successor of Tenant in Common. 
One who purchases the interest of a cotenant is in 
no better position with reference to acquisition of 
‘tax title to the entire premises than was his grantor 
when he purchases with knowledge of the facts,*? 
and the assignee of a tax sale certificate from a ten- 
ant in common takes no greater interest than the 
cotenant had.42 Redemption by the heir of a ten- 
ant in common restores the status quo ante only,** 
so that, if the purchaser, or those claiming under 
-him, have an interest or title other than that re- 
deemed, it remains unaffected.4® However, such 
heir becomes a trustee of the title and interest re- 
deemed for the equal benefit of all the heirs,*® and 
‘cannot redeem the whole or any part of the com- 
mon estate without admitting them to share in the 
benefit thereof,*? and the right of the latter to par- 


3S. Sanders v. Sanders, 224 S.W. [a] 
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Quitclaim.—Where a tenant 
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ticipate in such benefits is not affected by the fact 
that they have lost their right to redeem.** An 
intervenor who held under a quitclaim deed from 
one who became a tenant in common by purchase 
at a mortgage sale had no greater rights than such 
tenant in common, and could not complain of an 
order allowing the other tenants in common to re- 
deem from a tax title acquired by the purchaser at 
the mortgage sale, by paying the amount necessary 
with interest thereon.*® 


[§ 103] (8) Effect of Expiration of Period of Re- 
demption. In the absence of an agreement,°° after 
expiration of the time for redemption, if one ten- 
ant in common, redeems,°+ or purchases,°? or pur- 
chases from a stranger who purchased at the tax 
sale,*? it does not inure to the benefit of his co- 
tenants, although it has been held that redemption 
by one tenant in common inures to the benefit of 
his cotenants although, as to the latter, the period 
for redemption has expired.** 


[§ 104] (9) Effect of Statutes with Reference to 
Tax Titles and Sales.°> Statutes validating tax ti- 
tles and sales have been held inapplicable in favor 
of a cotenant attempting to acquire title to the 
common property as against his cotenant through 
the medium of a tax sale.°® Where, however, the 
statute makes a tax deed prima facie evidence of 
title,>7 the only remedy of the cotenants against 


demption has passed, one tenant in 


732, 145 Ark. 188; Webster v. Web- 
ster, 55 IJl. 325; English v. Powell, 
21 N.E. 458, 119 Ind. 93. 


{a] Rule stated.—If the tenant 
in possession does permit the prop- 
erty to run delinquent, and purchases 
it at a tax sale and afterwards pro- 
cures a tax deed and occupies and 
holds possession of the property un- 
der the deed for twenty years, claim- 
ing to be owner thereof, he thereby 
acquires a complete and perfect title 
to the whole.’”’ English v. Powell, 21 
N.E. 458, 119 Ind. 93, 95. 


[b] Tllustration.—Where several 
heirs of an ancestor presumed to be 
dead had been in possession for sev- 
en years under claim and color of 
title consisting of a tax deed obtained 
by one of the heirs before such pre- 
sumption became complete, their co- 
heirs could not assert title against 
peer: Webster v. Webster, 35 Ill. 


39. See supra § 96. 


40. Phillips v. Wilmarth, 66 N.W. 
1053, 98 Iowa 32. 


41. Biggin v. Dufficy, 104 N.E. 180, 
262 Ill. 26; Minter v. Durham, 11 P. 
231, 13 Or. 470. 


42. Ark.—Williams v. Anthony, 32 
S.W.(2d) 817, 182 Ark. 810 [quot Cyc]. 


Iowa.—Austin v. Barrett, 44 Iowa 


. 


Mich.—Loranger v. Carpenter, 132 
N.W. 1032, 167 Mich. 370. But see 
Sands v. Davis, 40 Mich. 14 (purchas- 
er from one holding an undivided in- 
terest in patented lands, who entered 
as a stranger. to the rights of his co- 
tenants, was not estopped from set- 
ting up against them a tax title that 
arose from his grantor’s default, and 
which originated before his pur- 
chase). 


Miss.—Hardy v. Gregg, 2 So. 358. 


Utah.—Columbia Trust Co. v. Niel- 
son, 287 P. 926, 76 Utah 129. 


in common, bound to pay taxes, paid 
them on obtaining a conveyance of 
the tax title from one who held it un- 
der a tax deed, his subsequent quit- 
claim to such holder conveyed no ti- 
tle or interest which the holder could 
assert in a suit for partition. Lo- 
ranger v. Carpenter, 132 N.W. 1032, 
167 Mich. 370. 


_ [b] Rule applied where a tenant 
in common, in possession of a por- 
tion of property conveyed by will in- 
alienable by its terms during the 
lives of life tenants, executed deeds 
of trust to a third person during the 
period of prohibition, purchase by the 
latter of the land at a tax sale op- 
erated as a payment of the taxes in- 
uring to the benefit of all the benefi- 
ciaries of the estate. Williams v. 


Gray, 3 Me. 207, 14 Am.D. 234; Ford 
v. Smith, (Miss.) 137 So. 482. 
43. Flinn v. McKinley, 44 Iowa 


68; Phipps v. Phipps, 27 P. 972, 47 
Kan. 328. 


44. Russell v. Bell, 49 So. 314, 160 
Ala, 480, 


45. Russell v. Bell, supra. 

46. Russell v. Bell, supra. 
47. Russell v. Bell, supra. 
48. Russell v. Bell, supra. 


Time within which redemption may 
be had see Taxation §§ 1700-1706. 


49. Conn v. Conn, 13 N.W. 51, 58 
Iowa 747. 


50. Keele v. Cunningham, 2 Heisk. 
(Tenn.) 288. 


51. Keele v. Cunningham, supra. 
52. Jonas v. Flanniken, 11 So. 319, 
69 Miss. 577. 


53. Winsett v. Winsett, 83 So. 117, 
203 Ala. 378; Reinboth v. Zerbe Run 
Imp. Co., 29 Pa. 189; Lewis v. Robin- 
son, 10 Watts (Pa.) 354. 


[a] After sale of land by treasur- 
er to stranger, and the time for re- 


common could purchase it from such 
stranger, and the purchase did not 
inure to the benefit of his cotenant. 
Reinboth v. Zerbe Run Improvement 
Co., 29 Pa. 139. To same effect Kirk- 
Sega v. Mathiot, 4 Watts & S. (Pa.) 


54. Bracely v. Noble, 77 So. 368, 
201 Ala. 74; Russell v. Bell, 53 So. 
997,169 Ala. 646; Bush v. Bush, (Tex. 
Civ.App.) 275 S.W. 1096. 


[a] Sale had after negligence and 
fraud.—Where a tenant in common 
under the duty of paying taxes per- 
mitted them to become delinquent, 
and through his negligence and fraud 
permitted the property to be sold to 
a stranger, his subsequent redemp- 
tion thereof was for the benefit of his 
former cotenants, although the time 
for redemption had expired. Bush vy. 
Bush, (Tex.Civ.App.) 275 S.W. 1096. 


55. Statutes validating tax titles 
and sales see Taxation §§ 1952-1964. 


ere U.S.—Davis v. Chapman, 24 F. 


Ark.—Sanders v. Sanders, 224 S.W. 
732, 145 Ark. 188. 


Ind.—Bender v. Stewart, 75 Ind. 88. 


Iowa.—Phillips v. Wilmarth, 66 N. 
W. 1058, 98 Iowa 32. 

Miss.—Jonas v. Flanniken, 11 So. 
319, 69 Miss. 577. 


Or.—Minter v. Durham, 11 P. 231, 
P38" Ors 470: 


W.Va.—Allen v. La Follette, 120 S. 
BE. 176, 94 W.Va.°700. 


57. Cross references: 


Evidence of title generally see Taxa- 
tion §§ 1942-1972. 

Statutes as affecting evidentiary 
character of tax deeds see Taxa- 
tion §§ 1952-1964. : 


For later cases, developments and changes in the law see Annotations, Same title and section number, 
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one wrongfully taking a tax title to the whole es- 
tate is in equity, and they have no title to support 
an action at law.°$ <A statute, limiting the time 
after a tax sale within which an action for recovery 
of the land sold must be brought, does not apply 
to an action for partition after a tenant in ecom- 
mon has acquired a tax title.59 Where an action 
by a tenant in common to recover possession of the 
common property, fraudulently held by his eoten- 
ant under a tax deed, stands on ground independent 
of the validity of the tax sale proceedings, it will not 
be barred by a statute limiting the time within which 
an action may be brought to attack the validity of 
the tax sale.°° The general rule that a tenant in 
common cannot acquire a tax title and set it up 
against his cotenants rests on the doctrine of econ- 


structive fraud,®! and is inapplicable where it is . 


provided by statute that the deed can be attacked 
only for actual fraud.®? 


Permitting proportionate redemption. A statute 


permitting the holder of an undivided interest to 


redeem his estate by paying a proportionate part 
of the amount of taxes required for redemption of 
the whole does not necessarily or invariably remove 
the genera] inhibition against the purchase of an 
adverse tax title by a tenant in common.*? Where 
a statute authorizing one tenant in common to pay 
his share of the taxes or to redeem his share of the 
land after it had been sold for taxes referred to 
eases where all the tenants in common were on the 
same footing, all or none being in possession, it did 
not authorize one tenant in common to take title to 
the whole tract, and did not apply where one ten- 
ant was in possession.®* 


Providing for reimbursement of purchaser. A 


statute providing for the refundment of the amount 


paid where the tax sale has been declared void is 
without application where such payment was made 
by one of several tenants in common;®*® and, where 
a tenant in common claiming such refundment had 
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a title on which he would have prevailed in an ac- 
tion where a judgment declaring the sale void was 
entered, but failed to prove such title, and it con- 
clusively appeared that he was guilty of bad faith 
toward the state, or of such gross neglect that bad 
faith was imputed to him, he was not, on such 
judgment, entitled to refundment.** 


[§ 105] (10) Purchase by Husband or Wife of 
Cotenant. The rules precluding the acquisition of 
a tax title by a tenant in common for his own ben- 
efit apply to cause the purchase to be regarded as 
for the benefit of the cotenants where made by the 
husband®? or wife®® of a cotenant, and the rule is 
the same whether the wife’s estate in the land is 
a common law estate, or her separate estate,®® or 
whether the husband purchased the interest of the 
purchaser at the tax sale.*° However, after the 
husband has purchased, his wife’s cotenants must 
elect, within a reasonable time, to share the bene- 
fits thereof,’1 subject to the rules governing con- 
tribution ;7? and, if they delay until after there is a 
material change in the condition of the property and 
the cireumstances of the parties, they will be deemed 
to have waived their rights to such purchase.?? Un- 
der this rule the assignee of a tax sale certificate 
from the husband takes no greater rights than his 
assignor had,** although the assignee furnished the 
husband the money with which to purchase the cer- 
tificate;7° and such assignee is not entitled to inter- 
est on the amount paid for a tax deed from the 
date of payment until the date of trial, but only to 
interest at the legal rate on the money advanced, 
subject to reduction for rental value of that part 
of the premises of which such assignee was in pos- 
session.7® However, where a husband and wife who 
was a coheiress were not in possession, the tax title, 
purchased by the former, was not void as between 
the holder thereof and a mortgagee claiming under a 
mortgage given by the father of the heirs;** and it 
has been held that a husband is not a tenant in com- 
mon by reason of the fact that his wife is a ten- 


58. Johns v. Johns, 9 So. 419, 93,N.C. 81. 


Ala. 239 


59. English v. Powell, 21 N.E. 458, 
119 Ind. 93. 


[a] Reason for rule.—Such an ac- 
tion is not one for the recovery of the 
Jand. English v. Powell, 21 N.E. 458, 
119 Ind. 93. 


60. Austin v. Barret, 44 Iowa 488. 


Limitations of actions concerning 
tax sales generally see Taxation §§ 
2018-2042. 


61. Mills v. Tukey, 22 Cal. 373, 83 
Am.D. 74. 


62. Mills v. Tukey, 22 Cal. 373, 379, 
83 Am.D. 74. 


“Tt is possible that in equity the 
purchase would be regarded as a 
trust, and relief administered on that 
ground, but in this proceeding the de- 
fendant cannot avoid the effect of the 
deed. He must present a proper case 
for equitable interference before the 
assistance of the Court can be in- 
voked in his behalf. His defense is 
based upon the invalidity of the deed, 
and under the statute the deed can- 
not be rejected as void.” Mills v. 
Tukey, supra. 


63. Hoyt v. Lightbody, 108 N.W. 
843, 98 Minn. 189, 116 Am.S.R. 358. 


64. Smith v. Smith, 63 S.E. 177, 150 


65. Easton v. Schofield, 69 N.W. 
326, 66 Minn. 425. 


Purchase: 
At tax sale by one under duty of pay- 


ing taxes aS payment of taxes see 
Taxation § 1615. 


By tenant in common at tax sale as 
payment of taxes see supra § 96. 


66. Easton v. Schofield, 69 N.W. 
326, 66 Minn. 425. 


67. I1l—Biggins v. Dufficy, 104 N. 
BE. 180, 262 Ill. 26; Peabody v. Burri, 
99 N.E. 690, 255 Ill. 592; Busch v. 
Huston, 75 Ill. 343. 


Iowa.—Burns v. Byrne, 45 Iowa 
285. 


Ky.—Perkins v. Smith, 37 S.W. 72, 
18 Ky.L. 509. 


La.—Alexander v. Light, 36 So. 806, 
112 La. 925. 
Miss.—Robinson v. Lewis, 8 So. 


258, 68 Miss. 69, 24 Am.S.R. 254, 10 
L.R.A. 101. 


R.I.—Chace v. Durfee, 14 A. 919, 16 
R.I. 248. 


W.Va.—Smith v. Casto, 148 S.E. 566, | 


107 W.Va. 1; Cline v. Bailey, 101 S.E. 
171, 85 W.Va. 139; Abbott vy. Wil- 
liams, 82 S.E. 1097, 74 W.Va. 652. 


{a] Beason for rule.—The law im- 
putes to the husband a knowledge of 
the facts which would make such a 
purchase fraudulent as against the 
wife’s cotenants. Robinson v. Lewis, 
8 So. 258, 68 Miss. 69, 24 Am.S.R. 254, 
10 L.R.A. 101. 


68. Trumbull v. Bruce, 117 P. 472, 
64 Wash. 644. 


[a] In respect to her community 
interest the wife is a_ cotenant. 
Trumbull v. Bruce, 117 P. 472, 64 
Wash. 644. 


69. Cline v. Bailey, 101 S.E. 171, 85 
W.Va. 139; Abbot v. Williams, 82 S.B. 
1097, 74 W.Va, 652. 


70. Cline v. Bailey, 101 S.BE. 171, 
85 W.Va. 139; Abbot v. Williams, 82 
S.E.-1097, 74 W.Va. 652. 


71. Smith v. Castro, 148 S.E, 566, 
107 W.Va. 1. 
72. See infra § 113. 


73. Smith v. Castro, 148 S.E. 566; 
107 W.Va. 1. 


74. Phipps v. Phipps, 27 P. 972, 
47 Kan. 328. 


75. Phipps v. Phipps, supra. 
76. Phipps v. Phipps, supra. 


77. Broquet v. Warner, 22 P. 1004, 
43 Kan. 48, 19 Am.S.R. 124. 
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ant in common,’® and that there is no reason grow- 
ing out of the marriage contract which will inval- 
idate the husband’s purchase of the interest of the 
other tenants in common at a sale of the common 


_ property for nonpayment of taxes.’® 


Constructive fraud. Where one tenant in common 
agreed to pay taxes on the common land, and due 
to his failure to do so it was sold for nonpayment 
of taxes, the purchase by his wife of the certificate 
of sale from the purchaser at the tax sale and the 
obtaining of a tax deed by her was a constructive 
fraud on the other cotenants, authorizing the setting 
aside of the decd.*° 


[§ 106] (11) Purchase by Guardian of Cotenant. 
Purchase by guardian for minor tenant in common 
operates as a payment of taxes,*4 and inures to 
the benefit of all the tenants in common.*? 


[§ 107] (12) Effect of Repudiation or Abandon- 
ment by Cot:nant. After purchase by one tenant 
in common, failure of his cotenants to make a timely 
election to share therein,®? and not until after there 
has been a material change in the property and par- 
ties,s4 may be deemed a waiver of their right to 
assert their rights. The presumption that a purchase 
by one tenant in common was made in trust for his 
cotenants may be repelled by their refusal to con- 
tribute to the costs of his outlay.®° 


[§ 108] (13) Laches and Estoppel. A tenant in 
common may, by laches, lose his right to benefit 
from a purchase of the land by a cotenant upon a 
sale for taxes;8* however, acquiescence by a coten- 
ant in a plan to bid in the property for his chil- 
dren, which was not carried out, will not estop him 
from asserting his rights as against a cotenant pur- 
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chasing at a sale which he did not attend and with 
which he did not interfere.** q 


[§ 109] 6. Taking Renewal of Lease or New 
Lease. As between tenants in common of a lease, 
at least where they hold their estate through de- 
scent, or under a will, or where their interest is 
created by the same instrument, one tenant cannot 
renew the lease in his own name,®® and the renewal 
in such case is deemed to have been taken in trust 
for the colessees,8® and inures to their benefit ;°° 
and a tenant in common cannot claim to hold a new 
lease for his own benefit when it is established that 
a fiduciary relation had been created by agreement or 
conduct between the tenants in common with refer- 
ence to the old lease,®1 or to an essential part of 
the new lease,®? or where the lessee had obtained 
the new lease causing the lessor to believe and in- 
tend that the new lease was to be for the benefit of 
all the cotenants,®? or where the lease was obtained 
by the use of rights which equity would recognize 
as having been attached to the common property.°*, 
Where one tenant in common in a lease, to cure a 
defect therein, took an additional lease in his own 
name, he was presumed to have done so for the 
benefit of all the cotenants,®*> and the additional 
lease was held to be a confirmation of the original 
lease;?® but under the general rule relating to clai:a- 
ing benefit of the acquisition of a superior or out- 
standing title or interest,97 such presumption could 
be rebutted by an unreasonable delay of the coten- 
ants to assert their rights after notice was had 
that the cotenant who took the lease intended to hold 
it for his own benefit and had denied the others the 
right to participate,°* and there was a material 
change in the condition of the property®® or the 


78. Ruark v. Harper, 100 S.E. 584, {assert their rights for thirteen years, | 120-180. 


178 N.C. 249. 


they were held to have waived them. 


e9. Thayer v. Leggett, 128 N.E. 


79. Ruark yv. Harper, supra. 


0. Seymour v. Seymour, 199 N.Y. 
S. 28, 120 Misc. 525. 


81. Parish v. Machen, 80 So. 887, 
144 La. 589. 


$2. Parish v. Machen, supra. 


[a] Reason for rule.—If the mi- 
mor had been of age, he could not 
have acquired the interest of his co- 
heirs by such a course, and that which 
he could not do for himself he could 
not do through his guardian. Parish 
v. Mechen, 80 So. 887, 144 La. 589. 


{b] Date of determination of 
rights of parties.— Where a father, as 
guardian of his minor son, who was 
a tenant in common with his grand- 
mother and other heirs of his grand- 
father, attempted to buy the property 
at a tax sale for the benefit of his 
minor son, for the reason that the 
rights of the parties were to be de- 
termined at the date of the tax sale, 
it was,immaterial that a family meet- 
ing was called to renounce the mi- 
nor’s rights to his mother’s estate 
where the law had already accepted 
for him at such date. Parish v. 
Mechen, 80 So. 887, 144 La. 589. 


$3. Stamps v. Frost, 200 S.W. 609, 
179 Ky. 418. 


[a] Thirteen years.—Where one 
tenant in common with sufficient rent 
derived from the land to pay the tax- 
es thereon failed to pay them, and 
purchased the land at a sale thereof 
for taxes, and his cotenants failed to 


pours v. Frost, 200 S.W. 609, 179 Ky. 


84. Stamps v. Frost, 200 S.W. 609, 
179 Ky. 418. 


_ [a] Iustration.—Where a tenant 
in common with sufficient rents in his 
hands to pay taxes on the common 
property failed to do so, and purchas- 
ed the land at a sale thereof for tax- 
es, and his cotenants did not assert 
their rights for thirteen years and 
after the purchasing cotenant and his 
assignee had eXpended large sums of 
money in developing the land, they 
were held to have waived their rights. 
Stamps v. Frost, 200 S.W. 609, 179 
Ky. 418. 


85. Weare v. Van Meter, 42 Iowa 
128, 20 Am.R. 616. 


arenoneity of contribution see infra 


86. Chapman vy. Aldrich, 15 S.W. 
(2a) 454, 228 Ky. 5388; Doiron v. Lock, 
Moore & Co., 115 So. 366, 165 La. 57. 


[a] Acquiescence for more than 
twenty years ratified a tax purchase 
by one tenant in common, and his 
cotenants thereby lost the right to 
assert that such purchase inured to 
their benefit. Doiron v. Lock, Moore 
& Co., 115 So. 366, 165 La. 57. 


87. Richards v. Richards, 31 Pa. 
Super. 509. 


ss. Thayer v. Leggett, 128 N.E. 
133, 229 N.Y. 152. 


Extension or renewal of lease gen- 
erally see Landlord and Tenant §§ 


133, 229 N.Y. 152; In re Biss, [1903] 
2 Ch. 40. 


Tenant in common as trustee after 
aye eae 


Outstanding claim or title general- 
ly see supra § 77 


Tax title or redemption from tax 
sale see supra § 96. 


Or satisfaction of mortgage see su- 
pra § 94. 


= ya pee Bigs ae: L6eINGY. 
b ; urrell yv. Bull, 8 Sandf.Ch. 
(N.Y.)' 15. Retcraas 


[a] Renewal of lease in safety 
vault by one tenant in common there- 
in to the exclusion of his cotenant in- 
ured to the benefit of the latter. 
Hackett v. Patterson, 16 N.Y.S. 170. 


me Hunter y. Allen, [1907] 1 Ir.R. 


92. Hunter vy. Allen, supra, 
93. Hunter v. Allen, supra. 
94. Hunter v. Allen, supra. 


95. Weaver vy. Akin, 37 S.E. 
48 W.Va. 456. meat) 2h 


96. Weaver v. Akin, supra. 
97. See supra § 77. 


98. Weaver v. Akin, 37 S.E. , 
W.Va. 456. see 


99. Weaver vy. Akin, 37 S.E. 
W.Va. 456. eae 


Rule applied to acquisition of out- 
alee eae 


Cee eae et Sa BST A EERE SSS ee Se ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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pear ae 


circumstances of the parties.} 


[§ 110] 7. Contribution—a. Right To Compel 
Contribution from Cotenant—(1) In General. A 
tenant in common who purchases or discharges an 
outstanding title or encumbrance for the benefit of 
the common estate is, in the absence of any agree- 
ment or understanding to the contrary, entitled in 
equity to contribution from his cotenants for the 


standing title or interest generally 
see supra § 85. 


1. Weaver v. Akin, 37 S.E. 600, 48 
W.Va. 456. i 


Rule applied to acquisition of cut- 
standing title or interest generally see 
supra § 85. 


2. <Ala.—kKelly v. Carmichael, 129 
So. 81, 221 Ala. 371; Troy v. Protes- 
tant Enisco»al Church, 56 So. 982, 174 
Ala. 380, 1914B 815; Harris v. Hearn, 
2 Port. 262. 


Conn.—Scanlon y. Parish, 82 A. 969, 
85 Conn. 379. 


Fla.—Walker vy. Sarven, 25 So. 885, 
41 Fla. 210. 


Idaho.—Thurston v, Holden, 265 P. 
697, 45 Idaho 724. 


Tll.— Wilton v. Tazwell, 86 Ill. 29; 
Que:rney v. Querney, 127 Ill.App. 75. 


Ind.—Moon vy. Jennings, 20 N.E. 
748, 21 N.E. 471, 119 Ind. 130, 12 Am. 
S.R. 383. 

Iowa.—Kupper v. Schlegel, 224 N. 
W. 813, 207 Iowa 1248; Davis v. Da- 
vis, 169 N.W. 129, 185 Iowa 179; Clark 
Bros. v. Watson, 159 N.W. 761 [mod 
163 N.W. 463, 180 Iowa 721]; McNa- 
mara v. McNamara, 149 N.W. 642, 167 
Iowa 479: Koboliska v. Swehla, 77 
N.W. 576, 107 Iowa 124; Leach v. 
Hall, 64 N.W. 790, 95 Iowa 611. 


Kan.—Rutland Sav. Bank v. Nor- 
man, 266 P. 98, 125 Kan. 797. 

Ky.—Bishop v. Wolford, 291 S.W. 
1049, 218 Ky. 657; Stokeley v. Flan- 
ders, 128 S.W. 608. 

Me.—Murray v. Ryder, 115 A. 256, 
120 Me. 471. 


Md.—Hogan v. McMahon, 80 A. 695, 
115 Md. 195, Ann.Cas.1912C 1260. 


Mass.—Fiske v. Quint, 174 N.E. 
196, 274 Mass. 169; Blodgett v. Hil- 
dreth, 8 Allen 186. 

Miss.—Dickerson v. Weeks, 64 So. 
731, 106 Miss. 804. 

Mo.—Mahoney v. Nevins, 88 S.W. 
731, 190 Mo. 360. 


Neb.—Oliver v. Lansing, 77 N.W. 
802, 57 Neb. 352. 


N.Y.—Kelly v. Struth, 150 N.Y.S. 
391, 164 App.Div. 705. 


R.I.—Green v. Walker, 45 A. 742, 22 
R.1. 14. 

Tex.—Hacker v. Hacker, (Civ.App.) 
4 S.W.(2d) 218; Roberts v. Roberts, 
(Civ.App.) 278 S.W. 937. 


Vt.—Deavitt v. Ring, 50 A. 1066, 73 
Vt. 298. 

Wis.—McLaughlin v. Curts, 27 Wis. 
644. 

[a] Where cotenants contracted to 
do all each could to perfect title, and 
one of them acquired an outstanding 
claim at his own expense, he was en- 
titled to contribution from the others 
according to their interests. Bishop 
v. Wolford, 291 S.W. 1049, 218 Ky. 
657. 

[b] Entire amount of redemption 
money must be paid by a tenant in 
common to his cotenant who redeem- 
ed from a mortgage that did not bind 
him. Rutland Say. Bank v. Norman, 
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expense thereof in proportion to their respective 


therefor.® 


266 P. 98, 125 Kan. 797. 


[c] Only one half of cost of re- 
moving encumbrance could be charged 
against his cotenant by a tenant in 
common who, as. cotenant and agent, 
purchased a mortgage. Latour v. 
Guillory, 64 So. 130, 134 La. 332. 


_(d] Purchaser from cotenant, in 
his accounting to the other cotenant, 
was entitled to credit for chattel 
mortgages assumed which he was re- 
quired to discharge. Wollenberger v. 
Hoover, 179 N.E. 42, 346 Ill, 511. 


[e] Rule applied to payment of the 
mortgage debt by the husband of de- 
ceased wife where the former was a 
tenant in common with the chil- 
dren. Fiske v. Quint, 174 N.E. 196, 
274 Mass. 169. - 


{fl Payment after discharge of 
mortgage confers no right as against 
cotenant. Rentz v. Eckert, 49 A. 203, 
74 Conn. 11, 


{g] A statute requiring instru- 
ments affecting real estate to be re- 
corded to be effective, and relating to 
instruments entitled to be recorded. 
was held inapplicable to the right of 
a. tenant in common to have contribu- 
tion when he has discharged a mort- 
rage on the common property. Mc- 
Namara v. McNamara, 149 N.W. 642, 
167 Iowa 479. 


acer Ala.—Newbold v. Smart, 67 Ala. 


Cal.Calkins v. 
1103, 66 Cal. 117. 


Idaho.—Thurston v. Holden, 265 P. 
697, 45 Idaho 724. 


I1].— Fischer v. Mslaman, 68 Ill. 78; 
Griffith v. Robinson, 14 Ill.App. 377. 


Ind.—Moon vy. Jennings, 20 N.E. 748, 


Steinbach, 4 P. 


| 21 N.B. 471, 119 Ind. 130, 12 Am.S.R. 


383. 


Iowa.—Davis v. Davis, 169 N.W. 129, 
185 Iowa 179; McNamara v. McNa- 
mara, 149 N.W. 642, 167 Iowa 479. 


Ky.—Cornett v. Burchfield, 134 S. 


W. 466, 142 Ky. 357. 


Tex.—Niday v. Cochran, 93 S.W. 
1027, 42 Tex.Civ.App. 292. 


Va.—Thompkins v. Mitchell, 2 Rand 
(23 Va.) 428. 


Wis.—McLaughlin v. Curts, 27 Wis. 
644. 


[a] “he function of the court in 
declaring such lien is a matter of 
determination, not creation.” Thurs- 
ton v. Holden, 265 P. 697, 698, 45 Idaho 
724, 


[b] One who has paid more than 
his sharo of the purchase-price of the 
property comes within the rule, even 
though it be admitted that such ex- 
penditures, not being for the extin- 
guishment of any lien, do not entitle 
him toa lien by subrogation. Funk v. 
Seehorn, 74 S.W. 445, 99 Mo.App. 587. 


[c] Right to hold deed as security. 
—<Although the purchasing tenant in 
common cannot purchase an outstand- 
ing interest against his cotenant, he 
is nevertheless entitled to hold his 
deed as security for the money paid. 
McCrary v. Glover, 26 S.E. 102, 100 Ga. 
90; Chace v. Durfee, 14 A. 919, 16 R.I. 


shares* and he has an equitable lien on such shares 
Where he has acquired an outstanding 
encumbrance he is ordinarily regarded as entitled 
to the remedies of the original holder as against 
the shares of his cotenants,* although in some ju- 
risdictions this rule is not adopted and his remedy 
must be by enforcing his lien for contribution.’ The 


248, . 


4 Ala.—Kelly yv. Carmichael, 129 
So. 81, 221 Ala. 371. 


Conn.—Scanlon v. Parish, 82 A. 969, 
85 Conn. 279. 


Ill.—Titsworth v. Stout, 49 Ill. 78, 
95 Am.D. 577. 


He hltes en Plodsctt vy. Hildreth, 8 Allen 


Neb.—Oliver v. Lansing, 77 N.W. 
802, 57 Neb. 352. 


Bi eke ehewaith tay v. Prescott, 2 Barb. 


Pa.—Lamberton National Bank v. 
Lowe, 25 Pa.Dist. 199. 


R.I.—Green v. Walker, 45 A. 742, 
22 R.I. 14. 


Tex.—Magruder v. Johnston, (Civ. 
App.) 233 S.W. 665; Johnston v. 
Johnston, (Civ.App.) 204 S,W. 469. 


Wis.—Connell v. Welch, 76 N.W. 
596, 101 Wis. 8. 


“The redeeming tenant in common, 
in order to secure contribution, is 
substituted to the same lien which he 
has redeemed.” Titsworth v. Stout, 
49 Ill. 78, 80, 95 Am.D. 577. 


_ [a] Rule applied.—Where tenants 
in common had different times for re- 
demption under their joint mortgage, 
and the cotenant whose time expired 
first failed to redeem and his cotenant 
redeemed the, premises, the mortgage 
was not thereby extinguished, and, if 
the tenant who failed to redeem re- 
fused to pay his portion of the mort- 
gage debt, he could be foreclosed by 
the other cotenant. Deavitt v. Ring, 
50 A. 1066, 78 Vt. 298. 


[b] Statute permitting proportion- 
ate redemption.—The right of a tenant 
to a lien on his cotenant’s share of the 
estate, which the former has redeemed 
from a common mortgage, is not 
superseded by Rev. St. (1878) § 3166, 
providing that the owner of an un- 
divided interest in mortgaged lands 
may redeem the same from the lien of 
a judgment of foreclosure by paying 
his proportionate share of such judg- 
ment, since the statute grants only 
an additional remedy. Connell v. 
Welch, 76 N.W. 596, 101 Wis. 8. 


[c] Enforcement of lien against 
cotenants is not assertion of ti‘le for 
exclusive benefit, and gives the co- 
tenants the benefit of the purchase if 
they choose to take it, on payment of 
their proportionate share of the cost. 
Scanlon v. Parish, 82 A. 969, 85 Conn. 
Bis 


Right of cotenant to subrogation 
generally see Subrogation § 42. 


5. Koboliska v. Swehla, 77 N.W. 
576, 107 Iowa 124; Leach v. Hall, 64 
N.W. 790, 95 Iowa 619. 


[a] Pleading.—Where a petition 
by a tenant in common for contribu- 
tion from his cotenant after the 
former had paid a mortgage on the 
common property failed to state the 
dates of payment or the rate of in- 
terest, a motion for a more specific 
statement, and not a demurrer, was 
the remedy. Koboliska v. Swehla, 77 
N.W. 576, 107 Iowa 124. 
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cotenants cannot be compelled to contribute except 


to the extent of their interest in the common prop- — 


erty,® and are not liable personally.’ Although it 
has been held to the contrary that one tenant in 


common may maintain an action at law to recover | 


from him for money expended in removing a joint 
incumbrance on the estate.® 


counterclaim.® When a tenant in common who has 
purchased a hostile title refuses to disclose the 
amount paid therefor when called on for an account- 
ing, he cannot complain of the amount allowed by 
a court of equity, as based on the price recited in 
the deed.*® 


Limitations and exceptions. A purchasing tenant 
could not have contribution where he had agreed to 
purchase an outstanding title in consideration of the 
release by a third party of judgment liens against 
the common property held by such party ;1+ or where 
he had purchased an outstanding title or encum- 
‘-brance before becoming a tenant in common;?? or 
where the claim is stale, because of laches or limi- 
tations.12 One tenant in common of an estate in 
expectancy has no right to discharge a burden on 


the estate in the possession of a life tenant and de- | 


mand contribution therefor from his cotenants,1+ 
‘except where it is necessary to prevent a destruction 
of the expectancy.1> Where an attorney became a 
‘tenant in common with a client pursuant to an agree- 
ment relating to the land in litigation, and purchased 
‘an outstanding title without authority from his co- 
tenant, it was held that, although the latter could 
elect to treat the purchase as having been made for 


6. Troy v. Protestant Episcopal; 71 Tex. 310. 


Church, 56 So. 982, 174 Ala. 380, Ann.| 44 
Cas.1914B 815; Scanlon v. Parish, 174 4 
82 A. 969, 85 Conn. 379; Lyon y. Rob- ‘ 
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contribution is subject to the cotenants’ right to. 


Harrison y. Harrison, 56 Miss. 
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their joint benefit on tendering his share of the 
purchase money or by submitting to a judgment fix- 
ing such share as a lien on his interest in the land, 
the court had no power to compel him to do so.*® 
Where one tenant in common of a fee purchased an 
outstanding long-term lease on the land and a build- 
ing erected thereon by the lessee, he could not en- 
force contribution from his cotenants for his out- 
lay.17 The part owner of a ship had no right of 
contribution from his coowners where he discharged 
liens for the expenses of building it, which liens 
arose wholly from the failure of such part owner 
to pay his share of the building expenses.1* Where 
tenants in common of a water power on one side of 
a river owned one half of such power on the other 
side, and were compelled to acquire land overflowed 
because of the dam by which such power was cre- 
ated, a court of equity refused to compel the owner 
of the other one half to contribute to the purchase 
price of such land.1? 


[§ 111] (2) Extinguishment of Tax Claim or Ac 
quisition of Tax Title. Under the rule that purchase 
of the property at a tax sale, or the acquisition of 
a tax deed or title, is deemed a payment of the taxes 
and a redemption for the benefit of all,?° the pur- 
chasing cotenant is entitled to reimbursement from 
his cotenants according to their respective shares,”+ 
unless the tax title acquired is void,?? and such c¢o- 
tenant, on redeeming the property from taxes or 
purehasing a tax title, has a claim against his co- 
owners for contribution according to their respective 
shares,?* even though the land was not listed for 


C. 247. 


Fla.—Williams vy. Clyatt, 43 So. 441, 
53 Fla. 987. 


bins, 45 Conn. 513. 
7. Lyon v. Robbins, 45 Conn. 513. 


fa] Reason for rule—‘The duty 
afterwards of contributing towards 
payment on the ground of his being 
also a cotenant with the mortgagor, is 
a burden on the land alone, not a per- 
sonal duty, and he must be left to 
exercise his own option as to whether 
he will pay the money and save his in- 
terest in the land, or refuse to pay and 
let his interest be foreclosed.” Lyon 
v. Robbins, 45 Conn. 513, 525. 


8 Dickinson v. Williams, 11 Cush. 
(Mass.) 258, 59 Am.D. 142; McLaugh- 
lin v. Curts, 27 Wis. 644. 


* 9. Bishop v. Wolford, 
1049, 218 Ky. 657. 


[a] Tlustration.—A cotenant lia- 
ble to contribution could counterclaim 
for his share of surface land which 
had been conveyed as part payment 
for an outstanding title against title 
to mineral lands. Bishop v. Wolford, 
291 S.W. 1049, 218 Ky. 657. 


10. Alderson v. Horse Creek Coal 
Land Co., 111 S.E. 589, 90 W.Va. 637. 


11. Mills v. Miller, 4 Neb. 441. 


12. Carson v. Broady, 77 N.W. 80, 
56 Neb. 648, 71 Am.S.R. 691. 


[a] Reason for rule.—The acquisi- 
tion being neither constructively nor 
actually for the benefit of any future 
coowner, the right of contribution 
does not arise. Carson vy. Broady, 77 
N.W. 80, 56 Neb. 648, 71 Am.S.R. 691. 


13.. Peak v. Brinson, 11 S.W. 269, 


291 S.W. 


15. Harrison y. Harrison, supra. 


16. Thomas v. Morrison, 48 S.W. 
500, 92 Tex. 329 [mod (Civ.App.) 46 
S.W. 46]. 


17. Flemming v. Casady, 211 N.W. 
488, 202 Iowa 1094. 


18. Reed v. Bachelder, 34 Me. 205. 
19. Norris v. Hill, 1 Mich. 202. 
20. See supra § 96. 


21. Russell v. Bell, 53 So. 997, 169 
Ala. 646; Oliver v. Montgomery, 39 
Towa 601; Egan v. Egan, 131 A. 129, 98 
N.J.Eq. 487; Woolston y. Pullen, 102 
A. 461, 88 N.J.Hq. 35. 


22. Alderson v. Horse Creek Coal 
os Co., 111 S.E. 589, 591, 90 W.Va. 


ADU is scarcely necessary to say 
nothing can be allowed for the pur- 
chase of a void tax title. By its pur- 
chase the appellant (purchasing co- 
tenant) placed itself in the shoes of 
its vendors and can claim no more 
than they had right to under the stat- 
ute, as purchasers at a tax sale.” 
Alderson vy. Horse Creek Coal Land 
Co., supra. 


23. Ala.—Troy v. Protestant Epis- 
copal Church, 56 So. 982, 174 Ala. 380, 
Ann.Cas.1914B 815; Donnor v. Quar- 
termas, 8 So. 715, 90 Ala. 164, 24 Am. 
See doe 

Ark.—Williams v. Anthony, 32 S.W. 
(2d) 817, 182 Ark. 810; Cocks v. Sim- 
ey al S.W. 594, 55 Ark. 104, 29 Am. 


D.C.—Alexander v. Douglass, 6 D. 


Ill—Burgett v. Taliaferro, 9 N.E. 
334, 118 Ill. 503. 


Ind.—Schissel v. Dickson, 28 N.E. 
540, 129 Ind. 139; Eads v. Retherford, 
16 N.E. 587, 114 Ind. 273, 5 Am.S.R. 
611; Hatfield v. Mahoney, 79 N.E. 
408, 1086, 39 Ind.App. 499. 


Iowa.—Cooper v. Brown, 122 N.W. 
144, 143 Iowa 482, 136 Am.S.R. 768; 
Phillips v. Wilmarth, 66 N.W. 1053, 
98 Iowa 32; Hipp v. Crenshaw, 17 N. 
W. 660; Austin v. Barrett, 44 Iowa 
488; Flinn v. McKinley, 44 Iowa 68; 
Weare v. Van Meter, 42 Iowa 128, 20 
Am.R. 616; Oliver v. Montgomery, 39 
Iowa 601. 


Kan.—Muthersbaugh vy, 
P. 252, 33 Kan. 260. 


Ky.—Montgomery v. Montgomery, 
78 S.W. 465, 80 S.W. 1108, 119 Ky. 761, 
25 Ky.L. 1682, 2018. 


La.—Williams vy. Harrell, 60° So. 
699, 132 La. 1; Gulf Refining Co. of 
Louisiana v. Jeems Bayou Hunting & 
Fishing Club, 57 So. 322, 129 La. 1021; 
Hake v. Lee, 31 So. 54, 106 La. 482. 


Me.—Williams v. Gray, 3 Me. 207, 
14 Am.D. 234. 


Mass.—Hurley v. Hurley, 19 N.B. 
545, 148 Mass, 444, 2 LRA. 172. 


Mich.—Page v. Webster, 8 Mich, 
263, 77 Am.D. 446. 2 


Miss.—Harrison vy. Harrison, 56 
Miss. 174; Allen vy. Poole, 54 Miss. 323; 
Davidson v. Wallace, 53 Miss. 475.. 


Mo.—Schneider Granite Co. v. Tay- 
lor, 64 Mo.App. 37. _ ss 


Burke, 6 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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assessment according to technical accuracy;?* the 
cotenant paying a valid tax claim is entitled to hold 
the common property until the cotenants pay their 
proportionate part of such expenditures,?® being en- 
titled to a lien on the property until full contribu- 
tion,?® which should include not merely the amount 
necessary to redeem from the tax, but interest2* and 
all proper expenses growing out of the proceeding.?® 
However, cotenants are not liable to contribution 
after they have been held to have waived their 


rights.?° 


Husband or wife of tenant,in common, 
general rules relating to contribution®® and the pur- 
chase of an outstanding tax title by the spouse of 


N.H.—Barker v. Jones, 62 N.H. 497, 
13 Am.R. 4138. 


N.J.—Egan v. Egan, 131 A. 129, 98 
N.J.Eq. 487; Roll v. Everett, 71 A. 2638, 
73 N.J.Eq. 697, 17 Ann.Cas. 1196. 


N.M.-—Smith vy. Borradaile, 227 P. 
602, 30 N.M. 62. 


Ohio.—Clark v. Lindsey, 25 
422, 47 OhioSt. 437, 9 L.R.A. 740. 


Porto Rico.—Hernandez v. Costa, 16 
Porto Rico 423. 


Tenn.—Keele v. Cunningham, 2 
Heisk. 288; Gass v. Waterhouse, (Ch. 
App.) 61 S.W. 450. 


Vt.—Wilmot v. Lathrop, 32 A. 861, 
67 Vt. 671. 


Wis.—Allen v. Allen, 91 N.W. 218, 
114 Wis. 615. 


[a] Rule applied.—Where a valid 
judgment had been rendered in an ac- 
tion on a special tax bill against prop- 
erty without bringing in all the par- 
ties interested therein, an action for 
contribution by those who paid such 
judgment would lie against coOwners 
of the property not made parties. 
Schneider Granite Co. v. Taylor, 64 
Mo.App: 37. 


{[b] Sufficiency of complaint.—A 
complaint in an action by a tenant in 
common against his cotenants, alleg- 
ing that plaintiff had been compelled 
to redeem from tax sales, and asking 
that plaintiff have a lien on the land, 
and that his lien be foreclosed, stated 
a cause of action for the reason that 
a tenant in common who pays an en- 
cumbranece has the right to compel 
contribution from his cotenants. 
Eads v. etber lors. Pe N.E. 587, 114 
Ind. 273, 5 Am.S.R. 


24. Eads v. ee een 16 N.E. 
587, 114 Ind. 273, 5 Am.S.R. 611. 


25. Hanley v. Federal Mining & 
Smelting Co., 235 F. 769; Hurley v. 
Hurley, 19 N.E. 545, 148 Mass. 444, 2 
ERAS Ls Wilmot v. Lathrop, 32 A. 
861, 67 Vt. 671. 


- 26. U.S.—McClintock vy. Fontaine, 
119 F. 448. 


Ark.—Moore v. Woodall, 40 Ark. 42. 


Tll.— Wilton v. Tazwell, 86 Ill. 29; 
Phelps v. Reeder, 39 Ill. 172; Glos v. 
Clark, 97 Ill.App. 609 [rev ‘on other 
grounds 65 N.E. 135, 199 Ill. 147]. 


Ind.—Ryason v. Dunten, 73 N.E. 74, 
164 Ind. 85; Eads v. Retherford, 16 
N.E. 587, 114 Ind. 2738, 5 Am.S.R. 614; 
Butler v. Butler, 114 N.E. 760, 63 Ind. 
App. 533; Hatfield v. Mahoney, 19 N.E. 
408, 1086, 39 Ind.App. 499. 


Iowa.—Koboliska v. Swehla, 77 N. 
W. 576, 107 Iowa 124; Hipp v. Cren- 
shaw, 17 N.W. 660; Stover v. Cory, 


N.E. 


6 N.W. 64, 53 Iowa 708; Oliver v. 
Montgomery, 42 Iowa 36. 
Kan.—Muthersbaugh v. Burke, 6 
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a tenant in common,?! a husband?” or wife?® of a. 
, tenant in common who has purchased an outstand- 
ing tax title is entitled to contribution from the 
 cotenants in proportion to their respective interests: 
- and a husband who has made such purchase is enti- 
_ tled to hold the deed as security for the purchase 


[§ 112] b. Right of Cotenants To Contribute and 
Share—(1) In General. The right of a cotenant to 
- share in the benefit of the acquisition of an outstand-_ 


ing claim or interest by another depends upon his 


Under 


P. 252, 338 Kan. 260. 


Mass.—Hurley v. Hurley, 19 N.E. 
545, 148 Mass. 444, 2 L.R.A. 172. 


Minn.—Fritz v. Ramspott, 79 N.W. 
520, 76 Minn. 489, 


Mo.—Kohle v. Hobson, 114 S.W. 952, 
215 Mo. 2138. 


N.J.—Egan v. Hgan, 131 A. 129, 98 
N.J.Eq. 487; Roll v. Everett, TW A. 
263; %3 N.J.Eq. COT LE Ann.Cas. 1196; 
Thiele v. Thiele, 40 A. 446, 57 N.J.Eq. 


Ohio.—Clark v. Lindsey, 25 N.E. 
422, 47 OhioSt. 437, 9 L.R.A. 740. 


Pa.—Richards v. Richards, 31 Pa. 
Super. 509. 


Tenn.—Tisdale v. Tisdale, 2 Sneed 
596, 64 Am.D. 775. 


Tex.—Branch .v. Makeig, 
1050, 9 Tex.Civ.App. 399. 


Wash.—Trumbull v. Bruce, 117 P. 
472, 64 Wash. 644; Stone v. Marshall, 
100 P. 858, 52 Wash. 3875. 


Wis.—Saladin v. Kraayvanger, 70 
N.W. 1113, 96 Wis. 180. 


[a] “he common property is sub- 
ject to the charge of the purchaser 
at the tax sale for the money expend- 
ed in such purchase.” Butler v. But- 
ler, 114 N.E. 760, 762, 68 Ind.App. 533 
[eit Cyc]. 


27. Butler v. Butler, supra; Oliver 
v. Montgomery, 39 Iowa 601; Inter- 
state Land Co. v. Doyle, 52 So. 991, 
126 La. 707. 


[a] Infant cotenant, in distribu- 
tion of proceeds on partition, was 
properly charged with interest on the 
price bid by his cotenant who bought 
the entire property at a tax sale. In- 
terstate Land Co. v. Doyle, 52 So. 991, 
126 La. 707. 


{[b] Amount.—The charge on the 
common property to which a tenant in 
common is entitled for his purchase of 
the tax title thereon is limited to the 
amount paid and six per cent interest, 
and such tenant is not entitled to the 
principal and interest as provided for 
by statute for tax liens. Butler v. 
Butler, 114 N.E. 760, 63 Ind. 533. 


23. Alexander v. Douglass, 6 D.C. 
247; Fallon v. Chidester, 46 Iowa 588, 
26 Am.R. 164; Clark v. Lindsey, 25 N. 
KE. 422, 47 OhioSt. 437, 9 L.R.A. 740; 
en v. Allen, 91 N.W. 218, 114 Wis. 

oO. 

29. Stamps v. Frost, 200 S.W. 609, 
179 Ky. 418. 


Waiver and abandonment generally 
see supra § 107. 


30. See supra § 110. 
81. See supra § 105. 


82. Peabody v. Burri, 99 N.E. 690, 
255 Ill. 592; Busch vy. Huston, 75 Ill. 
343; Smith v. Smith, 27 N.W. 780, 


28 S.W. 


election to do so within a reasonable time®® and 
upon his contribution to costs ineurred in propor- 
, tion to his respective interest,?® and failure to make’ 


68 Iowa 608; Perkins v. Smith, 37 8.: 
W. 72, 18 Ky.L. 509. 


33. Smith v. Smith, 27 N.W. 780,. 
68 Iowa 608. ‘ 


34. Chace v. Durfee, 14 A. 919, 16 
R.I. 248. 


35. See supra § 77. 


36. U.S.—Rothwell vy. Dewees, 2 
Black 613, 17 L.Ed. 309. 


Ala.—Kelly v. Carmichael, 129 So. 
81, 221 Ala. 371; Williams v. Massie, 
102 So. 611, 212 Ala. 389; Troy ve. 
Protestant Episcopal Church, 56 So. 
982, 174 Ala. 380, Ann.Cas.1914B 815. 


Ark.—Brittin vy. Handy, 20 Ark. 381, 
73 Am.D. 497. 


Cal.—Smith vy. Goethe, 115 P. 223, 
159 Cal. 628, Ann.Cas.1912C  1205°. 
Stevenson v. Boyd, 96 P. 284, 153 Cal. 
630, 19 L-R.A.N.S. 525. 


Colo.—Harrison v. Cole, 116 P. 1123, 
50 Colo. 470; Franklin Min. Co. v. 
O’Brien, 43 P. 1016, 22 Colo. 129, 55. 
Am.S.R. 118. 


Idaho.—Wilson y. Linder, 123 PRP. 
487, 21 Idaho 576, 42 L.R.A.N.S. 242,: 
Ann. Cas.1913E 148. 


Ill.—-Woolenberger v. Hoover, 179 
N.E. 42, 364 Ill. 511; Fischer v. Esla- 
man, 86 Ill. 78; Smith v. Osborne, 86 
Ill. 606; Busch vy. Huston, 75 Ill. 348; 
Fischer v. Eslaman, 68 Ill. 78; Tits- 
‘worth v. Stout, 49 Ill. 78, 95 Am.D.. 
577; Mix v. White, 36 Ill. 484; Ott 
v. Flinspach, 143 Ill.App. 61; Querney , 
v. Querney, 127 Ill.App. TEx Case v.. 
Case, 103 Ill.App. 177; Griffith v. Rob- 
inson, 14 Ill.App. 377 


Ind.—Stevens y. Reynolds, 41 N.B. 
931, 143 Ind. 467, 52 Am.S.R. 422; 
Moon y. Jennings, 20 N.E. 748, 21 N. 
E. 471, 119 Ind. 130, 12 Am.S.R. 383. 


Ky.—tTerrell v. Terrell, 295 S.W. 
1016, 220 Ky. 717; Bishop v. Wolford, 
291 S.W. 1049, 218 Ky. 657; Layne v, 
Layne, 251 S.W. 667, 199 Ky. 598; 
Ford v. Jellico Grocery Co., 240 S.W. 
65, 194 Ky. 552; Perkins v. Smith, 37 
S.W. 72, 18 Ky.L. 509; Lee v. Fox, 
6 Dana 171; Venable y. Beauchamp, 
3 Dana 321, 28 Am.D. 74. 


La.—Miller v. Vivian Oil Co., 60 So. 
236, 181 La. 761, Ann.Cas.1914A 1028. 


Me.—Hill v. Coburn, 75 A. 67, 105 
Me. 437; Coburn v. Page, 74 A. 1026,. 
105 Me. 458, 139 Am.S.R. 575. 


Md.—Hogan v. McMahon, 80 A. 695,. 
115 Md. 195, Ann.Cas.1912C 1260;. 
Darcey v. Bayne, 66 A. 4384, 105 Ma. 
365, 10 L.R.A.N.S. 863. ; 


Miss.—Coker v. Lewis, 99 So. 56], 
135 Miss. 118; Barksdale v. Learnard, 
13 S0. 143.0; 112 Miss. 861. 


Mo.—Gearhart v. Gearhart, 213 S.W. 
31, 6 A.L.R. 291; Brown vy. Howard, 
175 S.W. 52, 264 Mo. 466; Becker v. 
Becker, 163 S.W. 865, 254 Mo. 668; 
Mahoney v. Nevins, 88 S.W. 731, 196 
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such reimbursement will be taken as an election 
on their part to allow the purchasing cotenant to 
take the title he has acquired for his own individual 
use.27. The principle that cotenants must contribute 
within-a reasonable time in order to share the bene- 
fit of a purchase by one of their number has been 
held inapplicable where the purchaser did not de- 
sire to be paid,?® and conveyed to his cotenants the 
idea that they need not pay until convenient.*® 
Where one tenant in common of a fee purchased an 
outstanding long-term lease on the land and a build- 
ing erected thereon by the lessee, his cotenants could 
not demand the right to make a contribution and 
become tenants in common of the building.*? 


[§ 113] (2) Extinguishment of Tax Claim or Ac- 
quisiticn of Tax Title. Cotenants desiring the ben- 
efit of the acquisition of a tax title by another ¢o- 
tenant must contribute to the expense thereof ac- 
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cording to their respective shares,** but, as a pro 
rata share is sufficient,*? a cotenant seeking to share 
such benefit is not required to pay the whole amount 
for which the property.,was sold.*? Although each 
cotenant may be reinvested with title to his original 
interest even after the time for redemption by pay- 
ing his share of the costs of such sale to the pur- 
chasing cotenant,#* such contribution must be made 
within a reasonable time.*® Where the purchase 
is by the husband or wife of a cotenant, the other 
cotenants must elect within a reasonable time to 
claim the benefit of such purchase,*® and contribute 
in proportion to, their shares to the costs thereof#* 
before they can claim the benefit of his purchase.** 


[§ 114] I. Repairs, Improvements, Taxes, and 
Expenditures for Care and Management of Propecr- 
ty+®—1. Duty or Right To Repair, Improve, or Dis- 
burse—a. Repairs. Although, in the absence of any 


Mo. 360. 


Neb.—Craven vy. Craven, 94 N.W. 
604, 68 Neb. 459; Carson y. Broady, 
77 N.W. 80, 56 Neb. 648, 71 Am.S.R. 
691. 


Nev.—Lytle vy. Devlin, 117 P. 15, 
34 Nev. 179, Ann.Cas.1914B 852; Bos- 
kowitz v. Davis, 12 Nev. 446. 


: N.J.—Weller v. Rolason, 17 N.J.Eq. 
3. 


N.Y.—Van Horne vy. Fonda, 5 Johns. 


Ch. 388. 


Or.—Crawford y. O’Connell, 64 P. 
656, 39 Or. 153. 


Pa.—McGranighan v. McGranighan, 
6 Pa.Dist. 338, 19 Pa.Co. 75; Hite v. 
Hite, 21 Pa.Co. 97. 


Tex.—Nevill v. Hinkle, (Civ.App.) 
276 S.W. 324; Niday v. Cochran, 93 
S.W. 1027, 42 Tex.Civ.App. 292; Cul- 
more v. Medlenka, (Civ.App.) 44 S.W. 
676; McFarlin v. Leahman, (Civ.App.) 
29 S.W. 44. 


'Va.—-Grove v. Grove, 42 S.E. 312, 
100 Va. 556. 


Wash.—Kershaw v. Simpson, 89 P. 
889, 46 Wash. 313; Anderson v. Snow- 
den, 87 P. 356, 44 Wash. 274, 120 
Am.S.R. 998; Cedar Canyon Consol. 
Min. Co. v. Yarwood, 67 P. 749, 27 
Wash. 271, 91 Am.S.R. 841. 


W.Va.—Lawrence vy. Kennedy, 111 
S.E. 142, 90 W.Va. 309; James v. 
James, 87 S.E. 364, 77 W.Va. 229; 
Morris v. Roseberry, 32 S.E. 1019, 46 
W.Va. 24; Cecil v. Clark, 30 S.E. 216, 
44 W.Va. 659. 


fa] Tenant in common invoking 
aid. of equity to chtain hexefit of pur- 
chase by coteuant must show that he 
has done equity by promptly paying, 
or offering to pay, his porcvion of the 
purchase price after learning of the 
purchase. Kershaw y. Simpson, 89 P. 
889, 46 Wash. 313. 


[b]  Iaterest.—A cotenant of a 
tenant in common who had paid the 
purchase price of lands they had con- 
tracted to buy could have a one-half 
undivided interest therein on paying 
One half of the purchase price and 
other sums paid by his cotenant, with 
interest thereon. Anderson y. Snow- 
den, 87 P. 358, 44 Wash, 274, 120 Am. 
S.R. 998. 


[ec] Rule applied.—(1) Where the 
devisee under a will acquired the cer- 
tificate of purchase pursuant to a sale 
under a mortgage given by the dev- 
isor, he was not entitled to such 
certificate so as to cut off the rights 
of the other devisees, who could pro- 


tect their interests by contributing 
their ratable shares of the purchase 
money if they elected to do so. Smith 
v. Osborne, 86 Ill. 606. (2) Where 
one claiming as cotenant sued in par- 
tition, he was not precluded from 
sharing in the perfection of the title 
by one denying such interest, for the 
reason that claimant answered a 
cross complaint in which he denied 
liability for any part of the amount 
paid to perfect the title, although he 
did not offer to do equity by offering 
to pay his part of the expenses, for 
the court partitioning the premises 
could do so on equitable terms. MHar- 
rison v. Cole, 116 P. 11238, 50 Colo. 
470. 


{d] Surviving child as cotenant 
with father who bought his deceased 
wife’s land at a mortgage foreclosure 
could recover his proportionate share 
on proper reimbursement. Fiske v. 
Quint, 174 N.E. 196, 274 Mass. 169. 


[e] Receipt of rents by purchaser. 
—Where a cotenant in possession of 
the land purchased at a mortgage sale 
thereof, and enjoyed the rents and 
profits during the statutory period of 
redemption, there having been no 
agreement, express or implied, to ap- 
ply the value of the rents and profits 
on the sheriff’s certificate, the receipt 
thereof was not a waiver of the right 
to take out a sheriff's deed at the end 
of the year. Ryason vy. Dunten, 73 N. 
E. 74, 164 Ind. 85. 


87. Hilson v. Linder, 123 P. 487. 21 
Idaho 576, 42 L.R.A.N.S. 242, Ann,Cas. 
1913E 148; Nevill v. Hinkle, (Tex.Civ. 
App.) 276 S.W. 324; Dwight v. Wald- 
ron, 164 P. 761, 96 Wash. 150. 


[a] Offer to contribute as coming 
too late.—Where one of tenants in 
common purchased a mortgage 
against the property and foreclosed 
it on the failure of his cotenants to 
reimburse him, and purchased the 
property for the joint benefit of him- 
self and another of the cotenants, to 
whom he assigned a portion of the 
property, on recovery of a judgment 
for an undivided one-half interest 
therein, a purchaser of such portion 
was entitled to recover possession 
thereof from_the remaining cotenants, 
by whom he had been ejected, as their 
offer of contribution, first made in the 
ejectment proceedings, was too late. 
Magruder y. Johnston, (Tex.Civ.App.) 


‘233 S.W. 665. 


Repudiation and abandonment by 
cotenant see supra § 85. ~ 


38. Boskowitz v. Davis, 12 Nev. 


446. 
39. Boskowitz vy. Davis, supra. 


40. Fleming v. Casady, 211 N.W. 
488, 202 Iowa 1094. 


41. Wilson v. Linder, 123 P. 487, 
21 Idaho 576, 42 L.R.A.N.S. 42, Ann. 
Cas.1913E 148. 


[a] Where joint remainderman 
was in possession as lessee of the 
life tenant, paying annual rental dur- 
ing the years for which taxes were 
allowed to grow delinquent, and he 
buys at a delinquent tax sale, the 
coremaindermen who claim protection 
of the tax title must bear their re- 
spective shares of the expense. Wil- 
son v. Linder, 123 P. 487, 21 Idaho 576, 
42 L.R.A.N.S. 242, Ann.Cas.1913E 148. 


Right of cotenant to compel con- 
tribution see supra § 111. 


eo Winter v. Atkinson, 28 La.Ann. 


43. Winter v. Atkinson, supra. 


44 Cooper vy. Edwards, 92 So. 721, 
152 La. 28. 


45. Hanley v. Federal Mining & 
Smelting Co., 235 F. 769; Wilson v. 
Linder, 123 P. 487, 21 Idaho 576, 42 
L.R.A.N.S. 242, Ann.Cas.1918E 148; 
Cooper v. Edwards, 92 So. 721, 152 La. 
23; James v. James, 87 S.E. 364, 77 
W.Va. 229; Morris vy. Roseberry, 32 S. 
EE. 1019, 46 W.Va. 24. 


[a] What is “reasonable time” de- 
pends upon the circumstances of the 
case. Hanley v. Federal Mining & 
Smelting Co., 235 F. 769. 


[b]_ Where remainderman pur- 
chased at tax sale, and coremainder- 
men with interests from a common 
source seek the protection of his tax 
deed, equity imposes upon them the 
duty of paying their respective shares 
within a reasonable time to entitle 
them to equitable relief. Wilson v. 
Linder, 123 P. 487, 21 Idaho 576, 42 
L.R.A.N.S. 242, Ann.Cas.1913E 148. 


Election by cotenants to share ben- 
efit of tax purchase see supra § 96. 
46. See supra § 105. 
47. Smith v. Casto, 148 S.E. 
107 W.Va. 1. igen 


48. Abbott v. Williams, 82 S.B. 
1097, 74 W.Va. 652. Se 


43. Statutory provision for repair 
of mills owned by tenants in common 
see Mills § 25. 


Writ de reparatione facienda see in- 
fra § 207. 


‘For later cases, developments and chang’es in the law see Annotations, same title and section number. 
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agreement to the contrary,®° tenants in common are 
under an equal duty to repair the common proper- 
ty,°* they are not, as such, agents for each other 
for making repairs,®? unless the repairs are absolute- 
ly necessary.®$ 


Tenant in common in possession and enjoyment 
of the property must pay for ordinary repairs®* 
and is deemed to have undertaken such duties as 
making ordinary and needful repairs.®® 


[§ 115] b. Improvements. Although a tenant in 
common may have the right to make improvements 
on the land without the consent of his cotenants,5* 
he does so subject to rules limiting his right to have 
contribution therefor®’ or his right to have the im- 
provements in lieu thereof,®® and equities protecting 
the interests and rights of his cotenants.°® A ten- 
ant in common may be entitled to the improvements 
he has made on the common property, without being 
charged rent therefor®® by terms of the instrument 
under which they took title.®1 


[§ 116] c. Disbursements. Althouch one tenant 
in common cannot encumber the estate of his co- 
tenant,®? it is no more the duty of one tenant in com- 
mon than it is of another to protect the common 
estate against liens and encumbrances,® nor, unless 
supervening equities intervene, is one tenant in com- 
mon under any legal obligation to pay interest,®4 
or taxes.&5-°% 


50. Laney’s Estate, 14 Pa.Co. 4, 5. ee 173 Ark. 788; 
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In the absence of an agreement,*? no 


Dunavant v. Fields 
0 S.W. 420, 68 Ark. 534: 
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duty rests on one tenant in common to insure the 
property for the benefit of his cotenants®® or re- 
mainderman.®® Where a tenant in common who 
signed a mortgage, expressly bound himself to pay 
the debts secured thereby, it was presumed that he 
made payments in fulfillment of such agreement 
rather than payments to relieve the burden of a lien 
against the estate held in common.7°® 


[§ 117] d. As to Payment of Taxes—(1) In Gen- 
eral. In the absence of any agreement to the con- 
trary,“+ the obligation to pay the taxes assessed 
against the property is imposed upon all the tenants 
in common,’? and, unless equities intervene, one ten- 
ant in common is under no legal obligation to his ¢o- 
tenants to pay the taxes.73 However, the duty of 
one tenant in common towards his cotenant on the 
subject of paying taxes is to be distinguished from 
his duty on the same subject towards the state,*4 
and, in the absence of statutory authorization for 
each to pay taxes on his portion,’® as to the state, 
tenants in common may, like a mortgagor and his 
mortgagees,’® be said each to owe the duty to pay 
the taxes upon the whole of the property,77 but as 
to his cotenants the duty of a tenant in common to 
pay the taxes is measured by the benefit received 
or presumed from his possession of the property.7® 


Guardian of tenant in common is under the duty 
of paying the taxes on his ward’s property.*® 


219 Ala. 319. 
Bartholo- 
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“In the absence of any agreement 
to the contrary, it was the duty of 
the tenants (in common) to make all 
necessary repairs.” Laney’s Estate, 
supra, 


51. Doane v. Badger, 12 Mass. 65; 
Newton v. Weiler, 286 P. 133, 87 Mont. 
164; Carnes v. Dalton, 110 P. 170, 56 
Or. 596; Moss v. Rose, 41 P. 666, 27 
Or. 595. 50 Am.S.R. 743; Laney’s Hst., 
14 Pa.Co. 4. 


{a] Irrigation ditch.—Each tenant 
in common of an irrigation ditch is 
bound to keep it in repair. Newton v. 
Weller, 286 P. 1338, 87 Mont. 164. To 
same effect Moss v. Rose, 41 P. 666, 27 
Or. 595, 50 Am.S.R. 743. 


52. Sharp Vis Keiser, 95 Pa.Super, 
174. 


53. Sharp v. Keiser, supra. 


54 Gearhart v. Gearhart, (Mo.) 
913 S.W. 31, 6 A.L.R. 291; McAlear 
v. Delaney, 32 Hun 642, 19 N.Y.Wkly. 
Dig. 252; Cole v. Cole, 108 N.Y.S. 124. 
57 Misc. 490; Pardell y. Bartolome, 
23 Philippine 450. 


{a] Reason for rule.—‘Nothing 
can be clearer than that the sole pos- 
session and use of the premises 
which constitutes the primary fund 
upon which these things are directly 
charged involves a trust for the ap- 
plication of the rents and profits re- 
sulting therefrom.” Gearhart  v. 
Gearhart, (Mo.) 213 S.W. 31, 6 A.L.R. 
291. 

55. Clute v. Clute, 90 N.E. 988, 197 
N.Y. 439, 27 L.R.A.N.S. 146, 134 Am. 
,§.R, 891. 


[a] Nature of relationship.—The 
duties which a tenant in common in 
possession owes to his cotenants are 
analogous to those owed by a tenant 
for life to his remaindermen. Clute 
vy. Clute, 90 N.E. 988, 197 N.Y. 439, 27 
L.R.A.N.S. 146, 184 Am.S.R. 891. 


56. Bowers vy. Rightsell, 294 S.W. 


mew v. Bartholomew, 293 IIlAnn. 
510; Alleman v. Hawley, 20 N.E. 441, 
117 Ind. 532. 


Right to contribution for making 
improvements see infra § 122. 


57. See infra § 122. 
58. See infra § 122. 
59. See infra § 122. 


60. Liability of tenant in common 
for rent generally see supra § 64. 


61. Eaton v. Broaderick, 57 So. 
298, 101 Miss. 26. 


[a] Tlustration.—Where a will di- 
rected that no child should interfere 
with another’s improveménts upon 
the testator’s land, and that each 
child owned the improvements he had 
made, the children who took as ten- 
ants in common were entitled to the 
improvements they had made. Haton 
v. Broaderick, 57 So. 298, 101 Miss. 
26. 


62. Roxbury Painting & Decorat- 
ine Co. v. Nute. 122 N.E. 391, 233 
Mass. 112, 4 A.L.R. 680. 


63. Cooper v. Brown. 122 N.W. 144, 
143 Iowa 482, 136 Am.S.R. 768. 


64. Witcher v. Hanley, 253 S.W. 
1002, 299 Mo. 696. 


65-66. See infra § 117. 


67. Bell v. Barefield, 122 So. 318. 
219 Ala. 319; Woodcock v. Pope, 140 
A. 76, 154 Md. 135. 


68. Bell v. Barefield, 122 So. 318. 
219 Ala. 319; Woodcock v. Pope, 140 
A. 76, 154 Md. 135. 


[a] Improvements.—In the ab- 
sence of any covenant on his part the 
lessor of an undivided moiety is not 
bound either as landlord or tenant in 
common to insure improvements on 
the property. Woodcock y. Pope, 140 
A. 76, 154 Md. 185. 


69. Bell v. Barefield, 122 So. 318, 


70. Weidenhammer vy. McAdams, 
98 N.B. 888, 52 Ind.App. 98. 


71. Seymour v. Seymour, 199 N.Y. 
S. 23, 120 Misc. 525. 


Pte Ill.—Morgan vy. Herrick, 21 Ill. 


Towa.—Oliver v. 
Towa 601. 


La.—Fox v. Succession of Brous 
sard, 109 So. 773, 161 La. 949. , 


N.J.—Woolston v. Pullen, 102 A. 
461, 88 N.J.Eq. 35. 


N.Y.—Seymour v. Seymour, 199 N. 
Y.S. 28, 120 Mise. 525. 


fa] Extent of l'ahility as related 
to interest owned.—Under an agree-~ 
ment whereby the tenants in common 
received a percentage of the acreage, 
as between themselves, they owed a 
lke percentage of the taxes. Fox v. 
Snecession of Broussard, 109 So. 773, 
161 La. 949. 


[b1 Tenant in common for life of 
one third of real estate, is bound by 
law to pay one third of the taxes as- 
sessed thereon. Anderson yv. Greble, 
1 Ashm. (Pa.) 136. 


7%. Witcher v. Hanley, 253 S.W. 
1002, 299 Mo. 696. 


74 Victoria Copper Minine Co. v. 
Rich, 193. F..314, 118 C.CiA.- 238. 


75. Victoria Copper Mining Co. v. 
Rich, supra. 4 

76. See Taxation § 185. 

77. Victoria Copper Mining Co. v. 
Rich, supra. 


78. Victoria Copper Mining Co. y. 
Rich, supra. 


Montgomery, 39 


Duty of tenant in common in pos- 
session as to payment of taxes see in- 
fra § 118. 
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[§ 118] (2) Tenants in Common in Possession. 
A tenant in common in possession is under,*® and 
is deemed to have undertaken,®! the duty of pay- 
ing taxes. This rule applies where the cotenant in 
possession has not contracted to pay rent;°* where 
rents he receives are sufficient to pay the taxes;%* 
where he is claiming the land as his own;** and 
where he is in possession with the acquiescence of 
his cotenants.8® Although it is presumed, in the 
absence of a showing to the contrary, that the rent- 
al value is sufficient to pay the taxes,°® where a 
tenant in common in possession, and collecting the 
‘ents and profits without accounting therefor, has 
paid the entire purchase price, he is under no obli- 
gation to pay the taxes assessed to his cotenant.$7 


Husband of tenant in common, occupying the prem- 
ises rent free, cannot have the entire property 
charged with taxes paid at his deceased wife’s re- 
quest, without request from her cotenants.*® 


[§ 119] (3) Effect of Payment. Under well- 
known principles of law,°® payment of the taxes by 
any one of tenants in common during the time of 
the cotenancy is considered payment of the taxes 
by all cotenants,®® and, although payment by one 
ordinarily inures to the benefit of his cotenants,®* 


the latter are under the duty of making proper con- | 


tribution thereto.°2 Payment of taxes by a tenant 


in common whose possession is insufficient to consti- , 


tute adverse possession is regarded as payment for 
the benefit of all,®? and will not entitle him to the 


TENANCY IN COMMON 


ee he 


benefit of a statute by which one may become the 
legal owner of land after payment of the taxes there- 
on for a certain time;®* but, where payment of taxes 
was made by a part owner of land to whom they 
were assessed, and his» cotenants -had no notice of 
such assessments, and no portion of the taxes were 
assessed against them or their interests, such pay- 
ment did not inure to their benefit;®® and it was 
held, where a tenant in common who might have had 
his interest separately assessed paid the taxes on 
the common property, that the lien®* was discharged 
by such payment.°* 


Coremaindermen of a remainderman who rents the 
land from the life tenant have the right to presume 
that payment of taxes by such remainderman was 


‘for the benefit of the life tenant.?§ 


Payment of taxes after purchase of land there- 
for. Under the rule that a purchase of the common 
land by a tenant in common for the nonpayment of 
taxes operates as a redemption thereof®® after such 
redemption, subsequent payment of the taxes by the 
cotenant who redeemed will inure to the benefit of 
his cotenants.? 


[§ 120] 2. Right To Contribute or Comnel Con- 
tribution for Disbursements or To Have Compensa- 
tion for Services?—a. Contribution—(1) General 
Rules. As a general rule, one tenant in common is 
entitled to charge his cotenants with a just propor- 
tion of reasonable expenses incurred fairly and in 
good faith for the benefit of the common property,® 


[§§ 118-120 


80. Wheeler v. Handy, 206 N.Y.S. 
148, 123 Misc. 775. 


81. Gearhart v. Gearhart, (Mo.) 
-213 S.W. 31, 6 A.L.R. 291; Clute v. 
Clute, 90 N.E. 988, 197 N.Y. 439, 134 
-Am.S.R. 891, 27 L.R.A.N.S. 146. 


fa] Duties analogous to those of 
life tenant.—Where one tenant in 
common is in possession he is deemed 
to have undertaken to discharge cer- 
tain duties to his cotenants which are 
analogous to those which a tenant for 
life owes his remaindermen, among 
others, the payment of taxes. Clute 
‘v. Clute, 90 N.E. 988, 197 N.Y. 439, 
134 Am.S.R. 891, 27 L.R.A.N.S. 146. 


. 88. Ellis v. Snyder, 112 P. 594, 83 
Kan. 638, 32 L.R.A.N.S. 253. 


83. Ward v. Pipkin, 27 S.W.(2d) 
523, 181 Ark. 736; Patterson v. Miller, 
241 S.W. 875, 154 Ark. 124. 


fa] As regards right to charge in- 
: terest of cotenant (1) it would be pre- 
-Ssumed that the rental value of the 
-premises was sufficient to pay the 
taxes. Ward v. Pipkin, 27 S.W.(2d) 
523, 181 Ark. 736. (2) Right to have 
contribution for payment of taxes 
generally see infra § 124. 


Application of rents generally. see 
infra § 130. . 


Pe Dubois v. Campau, 24 Mich. 
85. Ellis. v. Snyder, 112 P. 594, 83 
Kan. 638, 32 L.R.A.N.S. 2538. 


86. Ward v. Pipkin, 27 S.W.(2d) 
523, 181 Ark. 736. 


87. Oglesby v. Hollister, 18 P. 146, 
76 Cal. 136, 9 Am.S.R. 177. 


Application of rents and profits gen- 
erally see infra § 130. 


83. Ward v. Pipkin, 
523, 181 Ark. 736. 


27 S.W.(2da) 


89. Garrison v. Taff, 
Wet, 


$0. West Chicago Park Com’rs v. 
Coleman, 108 Ill. 591; Chickering v. 
Faile, 38 Ill. 342; Garrison v. Taff, 
(Mo.) 197 S.W. 271. 


91. West Chicago Park Com’rs v. 
Coleman, 108 Ill. 591; Chickering v. 
Faile, 38 Ill. 342. 


92. See infra § 124. 


93. Barrett v. McCarty, 104 N.W. 
907, 20 S.D. 75. 


94. Barrett v. McCarty, supra. 


Purchase of tax title by tenant in 
common as payment of taxes by one 
Aer duty of paying them see supra 


. 


95. O’Hara vy. Quinn, 38 A. 7, 20 
R.I. 176. 


96. Tax liens generally see Taxa- 
tion §§ 1155-1223. 


©7. Preston v. Wright, 17 A. 128, 
81 Me. 306, 10 Am.S.R. 257. 


Paying cotenant disentitled to lien 
for reimbursement see infra § 132. 


93. Downey v. Strouse, 43 S.E. 348, 
101 Va. 226. 

99. See supra § 96. 

1. Jarett v. Osborne, 101 S.E. 162, 
84 W.Va. 559. 

2. Cross references: 


Liability of tenant in common to con- 
tribution to damages recovered by 
third party see infra § 127. 

Rule applied to: 

OL ee for services see infra 
128. 


Expenditures for: 
Improvements see infra § 122. 
Repairs see infra § 121. 


(Mo.) 197 S.}) Rule applied to:—Continued 


Money expended in defense of title 
see infra § 123. 


eS Ala.—Russell v. Russell, 62 Ala. 


Cal.—MecCord v. Oakland Quicksil- 
ver Min. Co., 27 P. 863, 64 Cal. 134, 
49 Am.R. 686. 


a tae gobi be v. Fowler, 50 Conn. 


Hawaii—kKanakamaikai v. Pahulio, 
12 Hawaii 1. 


Ky.—Pool v. Pool, 2883 S.W. 111, 214 
Ky. 267. 


_Mass.—Gardner v. Cleveland, 9 
Pick. 334; Gwinneth v. Thompson, 9 
Pick,. 31, 19::Am.De 350: 


Mich.—Loomis v. O’Neal, 41 N.W. 
701, 73 Mich. 582. 


Miss.—Davidson vy. 
Miss. 475. 


N.J.—Lloyd v. Turner, 62 A. 771, 
70 N.J.Eq. 425. 


N.Y.—Wood v. Merritt, 15 N.Y.Su- 
per. 368; Gordon vy. Schroeder, 246 N. 
Y.S. 89, 188 Mise. 338. 


N.C.—Davis v. Burnett, 49 N.C. 71, 
et ees 263; Peyton v. Smith, 22 N. 
. Oe 


Pa.—Fassitt v. Seip, 95 A. 273, 249 
Pa. 576, 6 A.L.R. 1671; Anderson v. 
Greble, 1 Ashm, 136. 


Philippine.—Trinidad v. 
7 Philippine 449. 


R.I.—Raftery v. Monahan, 
940, 22 R.I. 558. 


Tex.—Broom v. Pearson, (Civ.App.) 
81 S.W. 753 [mod 85 S.W. 790, 86 S.W. 
733, 98 Tex. 469]; Cotton v. Coit, 
(Civ.App.) 30 S.W. 281 [rev on other 
grounds 31 S.W. 1061, 88 Tex. 414]. 


Wallace, 53 


Ricafort, 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 120-121] 


and can enforce contribution for expenditures abso- 
lutely necessary for its benefit and preservation* 
even though the conduct of the paying tenant may 


not have been strictly equitable ;° 
expenditures do not inure to the 
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but where the 


common benefit | conveyance. 


of the common estate,® or if a tenant in common 


asserts ownership of the entire title as against his 
cotenants,’ he cannot enforce contribution, nor can 
he have any claim for expenditures before com- 
mencement of the cotenancy in fact.$ The equitable 
right of a tenant in common who has made expen- 
ditures for which he is entitled to compensation at- 
taches to the land, and passes with it to a purchas- 
Equitable liability for contribution cannot be 
denied by one on the ground that he was a recent 
bona fide purchaser without notice.?° 


Conveyance by one coparcener of his undivided 


er.® 


Vt.—Fisher v. Kinaston, 18 Vt. 
489; ead v. Rixford, 16 Vt. 169, 42 
Am:D. 504 


Gates tn re Curry, 25 Ont.App. 267. 


[a] Maintenance.—A tenant in 
common out of possession is entitled 
to contribution towards maintenance 
of the property. Gordon v. Schroeder, 
246 N.Y.S. 89, 188 Misc. 338. 


4 U.S.—In re Takis, 26 F.(2d) 970. 

Idaho.—Keyser v. Morehead, 130 P. 
992, 23 Idaho 501. 

Tll.— Griffith v. Rehinson, 
App. 377. 


Iowa.—Van Veen v. Van Veen, 236 
N.W. 1 [supplemented 238 N.W. 7181; 
Sullivan v. Brennan, 63 N.W. 678, 94 
Iowa 743. 

La.—Southwestern Gas & Electric 
Co. v. Liles, 133 So. 835, 16 La.App. 
500; Percy v. Millaudon, 6 Mart.N.S. 
616, 17 Am.D. 196. 


o.—Hancock v. York, 210 S.W. 63. 
Pa.—Chase’s Est., 7 Pa.Co. 300. 


14 Til. 


Philippine.—Hibberd v. McElroy, 
25 Philippine 164. 
R.I.—Raftery v. Monahan, 48 A. 


940, 22 R.I. 558. 


Tex.—Cotton v. Coit, (Civ.App.) 30 
S.W. 281 [rev on other grounds 31 S. 
W. 1061, 88 Tex. 414]. 


Wis.—Stewart v. Stewart, 63 N.W. 
886, 90 Wis. 516, 48 Am.5S.R. 949. 


[a] “It is the general rule that a 
tenant in common is entitled to con- 
tribution from his cotenants for ex- 
penditures absolutely necessary for 
the benefit and preservation of the 
property.” Van Veen v. Van Veen, 
(Iowa) 236 N.W. 1, 7 [supplemented 
238 N.W. 718]. 


[b] Tenant in possession operat- 
ing oil well had right to incur neces- 
sary expenses for preservation of 
the property, with the right of pro 
rata reimbursement from co6dwners. 
Southwestern Gas & Electric Co. v. 
Liles, 133 So. 835, 16 La.App. 500. 


Rule applied to: 


Improvements see supra § 1 

Money expended in ease ae. title 
see supra § 123. 

Repairs see supra § 121. 


5. Dettering v. Nordstrom, 148 
WnSt, a7 Se CCA. 157; Russell. v;) De- 
france, 39 Mo. 506. 


6. Pickering v. Pickering, 3 A. 744, 
63 N.H. 468; Weller v. Rolason, 17 N. 
J.Eq. 13; Hall y. Fisher, 20 Barb. (N. 
Y.) 441. 

7, German Sav., etc., Soc. v. Tull, 
136 F. 1, 69 C.C.A. 1 [cert den 26 S. 
Ct. 757, 200 U.S.. 621, 50 L.Ed. 624]; 


Burgett v. Taliaferro, 9 N.E. 334, 118 
Ill. 503; Foster v. Weaver, 12 A. 313, 
118 Pa. 42, 4 Am.S.R. 573. 


8. Pulse v. Osborn, (Ind.App.) 60 
N.E. 374; Davis v. Sawyer, 20 A. 100, 
Se 34; Lasby v. Crewson, 21 Ont. 


‘§. Brickwood v. Young, 
Cal Reset 


10. Victoria Copper Mining fo. Vv. 
Rich,.193. Hh; 314;. tks) C.CcA. 238 


{a] Rule qualified.—Liability gousht 
to be avoided on such grounds cannot 
be escaped where it appears that de- 
fendant paid only a trifling considera- 
tion, and was to share with his 
grantor whatever might be recovered 
by the establishment of his title. 
Victoria Mining Co. v. Rich, 193 F. 
314, 113 C.C.A. 238. 


Rule applied for taxes paid see in- 
fra § 124. 


11. Ward v. Ward, 40 S.E. 472, 50 
W.Va. 517. 


12. Danforth v. Moore, 35 A. 410, 
55 N.J.Eq. 127. 


13. Writ de reparatione facienda 
see infra § 207. 


14. See statutory provisions; and 
case infra this note. 


[a] No personal liability for cost 
of repairs made by one stockholder 
in a dam, as against the other stock- 
holders, under Priv. L. (1865) vol 2 
p 686. American Tar Products Co. v. 
Bradner Smith & Co., 238 Ill.App. 151. 


15. Conn.—Fowler v. Fowler, 50 
Conn, 256. 


Ill.—Gardner v. Diederichs, 41 Ill. 
158; Haven v. Mehlgarten, 19 Ill. 91; 
Illinois Northern Utilities Co. v. City 
of Oregon, 193 Ill.App. 286; Griffith 
v. Robinson, 14 I1l.App. 377. 


Iowa.—Young v. Gammel, 4 Greene 


2 Austr. 


y.—Hotopp v. Morrison Lodge No, 
Ay ree S.W. 44, 110 Ky. 987, 23 Ky.L. 


Me.—Williams v. Coombs, 33 A. 
1073, 88 Me. 183; Hill v. Crocker, 32 
A. 878, 87 Me. 208, 47 Am.S.R. 321. 


Md.—Hogan v. McMahon, 80 A. 695, 
115 Md. 195, Ann.Cas.1912C 1260. 


Mass.—Gwinneth v. Thompson, 9 
Pick. 31,19 Am.D,. 350. 


Mont.—Newton v. Weller, 
133, 87 Mont. 164. 


N.H.—Pickering v. Pickering, 3 A. 
744, 63 N.H. 468. 


N.Y.—Gedney v. Gedney, 19 App. 
Div. 407, 46 N.Y.S. 590 [aff 55 N.E. 1, 
160 N.Y. 471]; Grannis v. Cook, 
Thomps.&C, 299. 


286 P. 


Contract not to charge. 
tion to a disinterested person by a tenant in com- 
mon so making the expenditures that he is operat- 
ing the common property entirely at his own expense 
is not sufficient to establish a contract by him not 
to make any demand on account of his expenses.? 


[§ 121] (2) Repairs.13 
ute to the contrary,'* the general rule is that a 
‘tenant in common is entitled to contribution for 
expenditures made for repairs that were necessary,!® 
when he acted in good faith and there was a sub- 
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interest in the common land to another coparcener 
does not pass his preéxisting demand against his eo- 
parceners or their interests in the land, unless such 
demand is expressly released or transferred in the 


Evidence of a declara- 


In the absence of a stat- 


Pa.—Fassitt v. Seip, 95 A. 273, 249 
Pa. 576, 6 A.L.R. 1671; Beaty v. Bord- 


well, 91 Pa. 438; Dech’s Apnoal, 57 
Pa. 467; Irwin v. Love, 7 Pa Dist.& 
Co. 717; Schracks’ Est., 9 Pa.Dist. 


149; Anderson v. Greble, 1 Ashm. 136; 
Devlin’s Hstate, 5 Pa.Dist. 125, 17 Pa. 
Co. 433, 12 -Montg.Co. 126. 


Philippine.—Trinidad v. Ricafort, 7 
Philippine 449. 


Vt.—Middlebury Electric Co. 
Tupper, 41.-A. 582, 70 Vt. 603; 
rand v. Gleason, 56 Vt. 633. 


Wash.—Womach Va Sandygren, 
180 P. 922, 107 Wash. 80. 


W.Va.—Ward v. Ward, 21 S.E. 746, 
rr WU om 611, 52 ny SER, 91122755 


R. 
Wis.—Stewart v. Stewart, 63 N.W. 
886, 90 Wis. 516, 48 Am.S.R. 949 
Clark v. Plummer, 31 Wis. 442. 


[a] BRepairs to vessel in foreign 
port.—The managing part owner of 
a-vessel has authority to advance 
money for immediate and necessary 
repairs in a foreign port, and can 
afterward compel the other part own- 
ers to contribute thereto. Hill v. 
epee 82 A. 878, 87 Me. 208, 47 Am. 

- oa, 


{b] Tenant in common in exclu- 
sive possession under void agreement 
was entitled to credit for repairs on 
accounting with minor cotenant. 
Fassit v. ‘Seip, 94 A. 278, 249 Pa. 576, 
6 A.L.R. 1671. 


[ce] Liability under statute.—‘Our 
statute recognizes the duty of joint 
owners of mill dams; booms, and 
piers to unite in the expense of mak- 
ing necesSary repairs, and provides 
a summary mode by means of which 
the necessity for making them, the 
expense thereof, and:-the times in 
which they shall be commenced and 
completed, shall be determined. 
Chap. 56, R. S., Taylor’s ed., secs. 43, 
44, et seq.” Clark v. Plummer, 31 
Wis. 442, 448. 


{d] Assumpsit.—Where tenants 
in common of a milldam repaired it 
together, and one contributed more 
than his share of the expenses, he 
could recover the excess from his co- 
tenant in’ an action of assumpsit. 
Gwinneth v. Thompson; 9 Pick. 
(Mass) 31,019) 'Am:D;" 3505 


[e] Rule applied: (1) To a tenant 
in common not in actual occupation 
of the property. Gordon v. Schroe- 
der, 246 N.Y.S. 89, 188 Misc. 338. (2) 
Where cotenant has assented, or had 
refused to make such repairs. Wood- 
cock y. Pope, 140 A. 76, 154 Md. 135. 


[f{] Flume.—A tenant in common 
of a water power was entitled to con- 
tribution from, his cotenant for the 


v. 
Far- 
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stantial benefit to the premises;'® but, unless it 
is shown that the repairs were absolutely necessary, 
one tenant in common will not be responsible for 
the costs thereof to his cotenant unless he had agreed 
to, or ratified, the act of making them.** 
been held, however, that a tenant in common could 
not recover of his cotenant a pro rata share of ex- 
penditures for necessary repairs in the absence of 
an agreement to join therein,t® and under this rule 
an agreement to contribute will not be implied al- 
though the repairs were made with the knowledge 
and acquiescence of the cotenant.?® 
been held, in the case of necessary repairs, that no 


expenses of repairing a water flume. 
Middlebury Electric Co. y. Tupper, 41 
A, 582, 70 Vt. 603. 


[g] Whore tenants in common of. 


forry privilege, as owners, were re- 
quired to maintain the ferry in prop- 
er repair for public use, absent co- 
tenants with knowledge of repairs 
made by other cotenants were liable 
to contribute thereto. Haven v. 
Meh’garten, 19 Ill. 91. 


{h] Woodland or arable land.— 
The general rule that tenants in com- 
mon are entitled to contribution, as 
above announced, is said not to apply 
to woodland or arable land. Beaty v. 
Bordwell, 91 Pa. 438. 


[i] Credits —(1) In an _ account- 
ing between tenants in common for 
expenses incurred in improving the 
common property, cash payments 
made by one to the other should not 
be credited to the common account. 
but should be allowed as a credit in 
the full amount made by the party 
paying the same. Cannell v. James, 
219 P. 26, 126 Wash. 599. (2) Where 
tenants in common had made a par- 
tial division of the property, expens- 
es thereafter incurred by one party 
upon the part which was his own 
cannot be taken into consideration in 
an accounting of expenses incurred 
in improving the common property. 
Cannell v. James, supra. 


16. Eldridge v. Wolfe, 221 N.Y.S. 
508, 129 Misc. 617. 


17.. Colo.—Wolfe v. Childs, 94 P. 
292, 42 Colo. 121, 126 Am.S.R. 152. 


ee v. Beenel, 23 La.Ann. 


-Me.—Benson v. Thompson, 27 Me. 
470, 46 Am.D. 617. 


Mich.—Stackable v. Stackable, 32 
N.W. 808, 65 Mich. 515. 


N.H.—Wiggin v. Wiggin, 43 N.H. 
561, 80 Am.D, 192. 


N.Y.—Gedney v. Gedney, 46 N.Y.S. 
590, 19 App.Div. 407 [aff 55 N.B. 1, 160 
N.Y. 471]; Taylor v. Baldwin, 10 
Barb. 582 [aff 10 Barb. 626]; Howard 
Ber orriBeey. 130 N.Y.S. 322, 71 Misc. 


Pa.—Dech’s Appeal, 57 Pa. 467. 


Eng.—Leigh vy. Dickinson, 15 Q.B. 
i 60; Heath v. Bostick, 5 L.J.Exch. 


[a] Where cotenant leases his 
moiety to another, the tenant under 
the lease cannot, in an action for par- 
tition, charge his landlord for repairs 
made during the tenancy upon the 
property, in the absence of a special 
agreement for compensation. Schmidt 
v. Constans, 85 N.W. 173, 82 Minn. 
347, 83 Am.S.R. 437. Contra Grannis 
v. Cook, 8 Thomps.&C. (N.Y.) 299. 


[b] Prospecting.—A tenant in 
common of a mine could not have con- 
tribution from his cotenants for ex- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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It has 


Further, it has 


penses in prospecting. Wolfe v. 
SS ge P. 292, 42 Colo. 121, 126 Am. 
AR ALb2. 


{c] Repairs made to aid in secur- 
ing crops.—Where .there was no 
agreement a tenant in common who 
remained on, and cultivated a portion 
of, the common land had no right of 
action as against a cotenant who did 
not occupy .any portion thereof, for 
repairs made to aid in securing the 
erops. Becnel v. Becnel, 23 La.Ann. 
150. 


[dl Where life tenant was seized 
of certain rooms in house, the roof 
of which leaked, and a residuary dev- 
isee was seized of the rest of the 
house, and the reversion, the latter 
could not recover of the former any 
share of the expense incurred in re- 
pairing the roof of the house, unless 
incurred at the request of such life 
tenant. Wiggin v. Wiggin, 43 N.H. 
561, 80 Am.D. 192. 


[e] Where property was leased. 
and the tenants in common _ had 
agreed to repair it for the benefit of 
the lessee, but one of the cotenants 
afterwards paid for such repairs, he 
could charge his cotenant a propor- 
tionate share of such expense, al- 
though, as between them, the lessee 
was bound to make the repairs. Ged- 
ney v. Gedney, 46 N.Y.S. 590, 19 Anp. 
Div. 407 [aff 55 N.E. 1, 160 N.Y. 471]. 


18. Lemly v. Works, 211 S.W. 362. 
USS VAT Vad76s Shelangowski _ v. 
Schrack, 1438 N.W. 1081, 162 Iowa 176. 


[a] “In order to charge a cotenant 
even for necessary repairs, it must be 
shown that he agreed either express- 
ly or impliedly to contribute to the 
expense thereof, and such agreement 
will not be implied from the mere 
making of them or from their utility 
or necessity.” Shelangowski v 


Schrack, 143 N.W. 1081, 1083, 162 
lowa 176. 

19. Shelangowski v. Schrack, su- 
pra. 


“In the absence of demand upon or 
notice to a cotenant of the necessity 
of making repairs and of a request to 
unite therein, no agreement to con- 
tribute will be implied, although they 
were made with the knowledge and 
acquiescence of the cotenant.’” She- 
langowski v. Schrack, supra. 


20. Merchants’ Bank y. Foster, 27 
So. 513, 124 Ala. 696; Calvert v. 
Aldrich, 99 Mass. 74, 96 Am.D. 696. 


21. See infra § 122. 


22. Dawson vy. Victoria Lumber 
Co., (Las) 7 185'Son 22% 


_[a]_ Reason for rule.—Compensa- 
tion for repairs was had when full 
cost of improvements without deduc- 
tion for wear and tear was allowed. 
Dawson v. Victoria Lumber Co., (La.) 
135 So. 22. 


23. Iowa.—Cooper v. Brown, 122 
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recovery at law could be had against a cotenant who 
refused to join, in the absence of a statute creating 
liability,2° and a tenant in common who has been 
allowed the full cost of improvements”? is not en- 
titled to an allowance “for repairs:?? 
ant in common may recover contribution for neces- 
sary repairs, it has been held that he cannot do so 
except on notice and an opportunity to the others 
to unite in making the repairs, unless they are made 
under such circumstances as excuse a want of no- 
tice,23 or after a request that they join therein and 
a refusal by them,?* and under this rule one tenant 
in common cannot be estopped to deny liability for 


Where a ten- 


DG 144, 143 Iowa 482, 136 Am.S.R. 
768. 


Me.—Hill v. Crocker, 32 A. 878, 87 
Me. 208, 47 Am.S.R. 321; Benson v. 
Thompson, 27 Me. 470, 46 Am.D. 617. 


eR aa eae v. Badger, 12 Mass. 


Mont.-—Manhattan Co. v. 
140 P. 90, 48 Mont. 565. 


N.H.—Stevens v. Thompson, 17 N. 
H. 103. 


[a] Necessity of consent at com- 
mon law.—‘“‘It seems to have been a 
general rule at common law that one 
tenant in common could not enforce 
contributions from a co-tenant for 
expenses thus incurred without his 
consent.” Cooper v. Brown, 122 N.W. 
re 146, 143 Iowa 482, 136 Am.S.R. 
768. 


[b] Notice insufficient.—That one 
tenant in common of a water power 
that had been damaged stated to a 
ecotenant that ‘We are going to have 
a meeting in our office to make ar- 
rangements about rebuilding the 
dam,” referring to the speaker’s of- 
fice, did not constitute notice to such 
cotenant that, on his failure to join in 
making the repairs, his cotenants 
would do so. Cooper v. Brown, 122° 
pues 144, 143 Iowa 482, 136 Am.S.R. 


24. Cooper v. Brown, 122 N.W. 144, 
143 Iowa 482, 136 Am.S.R. 768; Wood- 
cock v. Pope, 140 A. 76, 154 Md. 135; 
UA asens v. Haskell, 94 A. 503, 89 Vt. 


White, 


[a] “The general rule is that one 
cotenant is entitled to contribution 
from another for necessary repairs 
. « + When they were made with 
the assent of the other or the repairs 
were necessary for the preservation 
of the building or other erection on 
land and were done by one cotenant 
after request of and refusal by the 
other cotenant.’”’ Woodcock vy. Pope, 
140 A. 76, 81, 154 Md. 135. 


{b] Insufficiency of request.—That 
one tenant in common of a water pow- 
er that had been damaged stated to a 
cotenant that “We are going to have 
a meeting in our office to make ar- 
rangements about rebuilding the 
dam,” referring to the speaker’s of- 
fice, did not constitute a request that 
such cotenant join in making the re- 
pairs. Cooper v. Brown, 122 N.W. 144, 
143 Iowa 482, 186 Am.S.R. 768. 


[c] “Chancellor Kent says that, 
for one tenant in common to sustain 
an action against his cotenant for his 
proportionate share of the expense of 
necessary reparations, there must be 
a request to join in the reparations, 
and a refusal, and the expenditures 
must have been previously made, 4 
Kent. Com. *370.” Duplesse vy, Has- 
kell, 94 A. 503, 505, 89 Vt. 166. 
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repairs by his mere failure to object thereto, where 
his cotenant made them without notice or a demand 
upon him to join therein.?> Although a tenant in 
common cannot have contribution from his coten- 
ant for repairs made without the consent of the 
latter and before he acquired title,2* no- distinction 
is made with regard to the right of a cotenant to 
recover contribution for sums expended in making 
necessary repairs upon the common property, be- 
tween one who at the time of making such expendi- 
tures had legal title, and one who at that time was 
in fact the owner of an undivided portion of the 
premises, having completed a contract of purchase, 
agreed upon all the terms, and gone into possession, 
but who had not then received his deed.27 A ten- 
ant in common has no claim against the estate of 
his deceased cotenant for repairs made after the 
latter’s death, but his claim for reimbursement is 
against decedent’s heirs.28 <A firm, of which a ten- 
ant in common of property leased to it is a mem- 
ber, cannot claim mitigation of damages in an ac- 
tion against it for breach of covenants relating to 
rent on the theory of subrogation to the rights of 
the member cotenant.?°® 


25. Cooper v. Brown, 122 N.W. 144, ; pay his share of the improvement, he 
could not be deprived of such right by 


me. Ravie Ve Sawyer, 20, A. 100,66 |'759 Ge Sgsiey face oo yi Morehead, 


143 Iowa 482, 136 Am.S.R. 768. 3 1 
his codOwners. 

N.H. 34 
27. Williams v. Coombs, 33 A. 
1073, 88 Me. 183; Dech’s Appeal, 57 
Pa. 467; Anderson v. Greble, 1 Ashm. 
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S6. See statutory provisions. 


[a] Statutes as to betterments.—| grounds 6 N.E. 135, 102 N.Y. 135, 55 
(1) The ordinary rule that statutes} Am.R. 782]: 


[62 C.J.] 481 


Irrigation ditch. Where a tenant in common in 
an irrigation ditch and dam at its source is liable 
for his pro rata of repairs, upon his default his 
cotenants are not justified in making up the loss 
occasioned by drawing off water from him.?° 


_Joint remainderman is not entitled to contribu- 
tion for repairs made for the benefit of all the re- 
maindermen during the life estate.?1 


Interest.?? Interest from tenants in common al- 
legedly liable for repairs made by a cotenant is due 
only from the date of the decision fixing the prin- 
cipal liability.?* 


[§ 122] (3) Improvements? Although a tenant 
in common, whose cotenant has placed an improve- 
ment on the common property, cannot be deprived 
of the right to use it upon offering to contribute 
his share to its cost,?> except as it may otherwise 
be provided by statute,?* the generally accepted rule 
is that a cotenant who, upon his own motion with- 
out the consent or agreement of his cotenants, places 
improvements on the common property cannot com- 
pel his cotenants to contribute to his expenditures 
therefor,?7 and cannot maintain an action at law 


N.Y.—O’Marr v. McLean, 238 N.Y. 
S. 443, 228 App.Div. 19 [rev 235 N.Y.S. 
428, 134 Mise. 143]; Havey v. Kelle- 
her, 56 N.Y.S. 869, 36 App.Div. 291; 
Coakley v. Mahar, 36 Hun 157; Ford 
v. Knapp, 31 Hun 522 [rev on other 


Jackson ex dem Van 


(Pa.) 136. 


8. Sears v. Munson, 23 Iowa 380; 
De Grange vy. De Grange, 54 A. 663, 96 
Md. 609. 


29. Woodcock v. Pope, 140 A. 76. 
154 Md. 135. 


30. Carnes v. Dalton, 110 P. 170, 
56 Or. 596, 


$1. Larmon v. Larmon, 191 S.W. 
110, 173 Ky. 477. 


[a]. Reason for rule.—‘“It was the 
duty of the life tenant to keep up the 
repairs and preserve the estate... 
a remainderman has ample protection 
in his equitable remedy of injunction 
or for a receiver to take charge of 
and preserve the premises upon_the 
delinquency of the life tenant.” Lar- 
mon y. Larmon, 191 S.W. 110, 113, 
173 Ky. 477. 


2. Inclusion of in measure of 
coniribution see Contribution § 9. 


3S. Pardell v. Bartolome, 23 Phil- 
ippine 450. 

[a] hus until a cause instituted 
to determine the liability of the rest 
of the cotenants for repairs, made by 
one of their number, is finally deter- 
mined and the amount due fixed, the 
person alleged to be liable cannot be 
considered in default as to interest. 
Pardell v. Bartolomé, 23 Philippine 
450. 


34. Allowance in writ of entry see 
infra § 176. 


Duty or right to improve see supra 
§ 115. 

Recovery in ejectment between co- 
tenants or privy see infra § 176. 


35. Keyser v. Moreland, 130 P. 992, 
23 Idaho 501. 


[a] Illustration.—Where a lateral 
irrigation ditch owned by tenants in 
common was improved at the expense 
of all the codwners but one, and 
thereafter he demanded his right to 
use the improvement and offered to 


in contravention of common right are 
strictly construed (see Statutes §§ 
665-667) (2) is peculiarly applicable 
to tenants in common (see cases infra 
this section). (3) Thus a _ statute 
providing for allowance for improve- 
ments or betterments to purchasers 
making improvements under the be- 
lief that they have a good title has 
no application to the case of tenants 
in common. Holt v. Couch, 34 S.E. 
703, 125 N.C. 456, 74 Am.S.R. 648. 


e&7. Ark.—Ward v. Pipkin, 27 S.W. 
(2a) 523, 181 Ark. 736; Earle v. Fair- 
bank, 239 S.W. 387, 153 Ark. 56: Lem- 
ly v. Works, 211 S.W. 362, 138 Ark. 
426; Dunavant v. Fields, 60 S.W. 420, 
68 Ark. 534. Z 


Colo.—Wahl v. Larsen, 201 P. 48, 70 
Colo. 274; Stickley v. Mulrooney, 87 
P. 547, 36 Colo. 242, 118 Am.S.R. 107; 
Rico Reduction, etc., Co. v. Musgrave, 
23 P. 458, 14 Colo. 79; Neuman v. 
Dreifurst, 11 P. 98, 9 Colo. 228. 


Ga.—Bazemore v. Davis, 55 Ga. 504. 
Ill.—Chambers v. Jones, 72 Ill. 275. 


Ind.—Dennis v. Wood, 139 N.E. 187, 
79 Ind.App. 565. 


Towa.—Shelangowski vy. Schrack, 
148 N.W. 1081, 162 Iowa 176; Frye 
v. Gullion, 121 N.W. 563, 143 Iowa 
719, 21 Ann.Cas. 285; Van Ormer v. 
Harley, 71 N.W. 241, 102 Iowa 150. 


Ky.—Suesskind v. Michael Hard- 
ware Co., 2 S.W.(2d) 1073, 223 Ky. 
59. 


La.—Murphy v. Murphy, 66 So. 382, 
136 La. 17; Becnel v. Becnel, 23 La. 
Ann. 150; Smith v. Wilson, 10 La. 
Ann, 255. 


Mad.—State v. Wingert, 104 A. 117, 
182 Md. 605. 

Minn.—Walter v. Greenwood, 12 N. 
W. 145, 29 Minn. 87. 

Nev.—Welland v. Williams, 29 P. 
403, 21 Nev. 230. ' 

N.J.—Danforth v. Moore, 35 A. 410, 
55 N.J.Eq. 127. 


‘terson, 9 Watts & §, 197; 


Denberg v. Bradt, 2 Cai. 303. 


Ohio.—Wheeler v. Wannamaker, 24 
OhioN.P.N.S. 101. 


Okl.—Elling v. Kohler, 
161, 150 Okl. 129. 


Pa.—Fassitt v. Seip, 95 A. 273, 249 
Pa. 576, 6 A.L.R. 1671; Gregg v. Pat- 
Crest v. 
Jack, .3 Watts. 238, °27) sAm:D,. 13533 
Sharp v. Keiser, 95 Pa.Super. 174; 
Devlin’s Hstate, 5 Pa.Dist. 125, 17 Pa. 
Co. 433, 12 Montg.Co. 126. 


Philippine-——Javier  v. 
Philippine 493. 


S.C.—Thurston v. Dickinson, 19 S. 
C.Eq. 317, 46 Am.D. 56; Thompson y. 
Bostick, 16 S.C.Eq. 75. 


Vt.—Duplesse v. Haskell, 94 A. 503, 
89 Vt. 166; Middlebury Electric Co. v. 
Tupper, 41 A. 582, 70 Vt. 603; Kidder 
v. Rixford, 16 Vt. 169, 42 Am.D, 504. 


Va.—Ballou v. Ballou, 26 S.E; 840, 
94 Va. 350, 64 Am.S.R. 733. 


Wash.—Minder v. Mottaz, 79 P. 996, 
387 Wash, 474. 


Wis.—Henrikson v. Henrikson, 127 
ve 962, 143 Wis. 314, 33 L.R.A.N.S. 
19) $ 


3 P.(2d) 


Javier, 6 


Eng.—Prichard v. Coulson, 97 L.T. 
754. 


“The law does not invest one ten- 
ant in common with authority to im- 
prove or develop real property at the 
expense of his co-tenants, without 
their authority or consent.’’ Rico Re- 
duction & Mining Co. v. Musgrave, 23 
P. 485, 14 Colo. 79, 84. 


“We are not aware that one tenant 
in common can make improvements 
on the common property and charge 
his co-tenants even ratably with their 
value. If he makes improvements on 
the common estate, he does so at his 
peril.’ Chambers v. Jones, 72 Ill. 275, 
281. 

fa] “he general rule clearly is, 
that if one of several tenants in com- 
mon, make improvements on the com- 
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therefor against them;?® however, as is shown in 
another title of this work,?® the general rule is that, 
where a cotenant places improvements upon the 
common property, equity will, in partition proceed- ° 
ings, take this fact into consideration and in some | 
way compensate him therefor,*® as, for example, by © 
an allotment of the portion of the land on which the | 
improvements are placed to him as his share, with- - 
out regard to its enhanced value by reason of such 
improvements,‘ or, where it is impossible so to 
allot the improvements to him, requiring the other 
cotenants to pay to him their proportionate share of 
the enhancement of value resulting from such im- ; 


mon property, neither the property 
nor his co-tenants, are chargeable 
with their value, or the expenses in- 
curred in making them.’’ Thurston 
v. Dickinson, 19 S.C.Eq. 317, 46 Am.D. 
56. 


[b] Rule applied to tenant in com- 
mon in possession claiming. as sole 
owner. Bazemore v. Davis, 55 Ga. 
‘B04. 


{c] Clearing land.—Tenant in 
common who cleared a portion of the 
common land without the assent or 
knowledge of his cotenant could not 
recover any portion of the expense of 
such clearing from ‘his  cotenant. 
Kidder v. Rixford, 16 Vt. 169, 42 Am. 
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provement.*? 


55 N.J.Eq. 127. 


88. Henrikson ‘v. Henrikson, 127 
pene 962, 143 Wis. 314, 33 L.R.A.N.S. 


“A tenant in common cannot, in the 
absence of any agreement or under- 
standing with his co-tenant to that 
effect, make improvements upon the 
common property at the expense, in 
any part, of this co-tenant, so aS to 
enable him to recover any portion of 
the cost or value of the improve- 
ments, either in an action brought by 
him for that purpose, or by way of 
set-off in an action brought against 
him by his co-tenant.” Walter v. 
Greenwood, 12 N.W. 145, 146, 29 Minn. 


| 87. 


{d] Improving flume.—Tenant in 
common of a water power could not: 
recover from his cotenant money ex- 
pended in making permanent im- 
provements in a water flume. Mid- 
dlebury Electric Co. v. Tupper, 41 A. 
603, 70 Vt. 603. 


[e] Improvements to mine made 
without,consent of cotenant could not 
be made subject of contribution by 
tenants in common who made them: 
in a’ suit for a share of the ore ex-: 


tracted. Wahl v. Larsen, 201 P. 48,: 
70 Colo. 274. ° 
[f] Repair or improvement.—Un- 


der a contract wheresy one, tenant in! 
common was to occupy the premises’ 
for a certain time and keep them in} 
good repair, permanent repairs to be, 
borne equally, and his cotenant pur- 
chased at a.sale for partition had sub-' 
sequent to the taking possession un-. 
der the contract, and counterclaimed : 
for half the expense he had been put: 
to for a new roof, in an action by the; 
cotenant who took possession under 
the contract for the expense of paint-' 
ing buildings, the cotenant who pnur-. 
chased at the partition sale, as own-| 
er, was required to bear the costs of 
the new roof as a permanent improve- 
ment, but his cotenant was required 
to bear the costs of the painting.’ 
Dennis v. Wood, 139 N.E. 187, 79 Ind. : 
App. 565. 


{g] Tenant in common in exclu-— 
sive possession under void agreement : 
was not entitled to credit for cost of 
new buildings, or the enlargement, re-, 
construction or improvement thereof.) 
Fassit v. Seit, 94 A. 273, 249 Pa. 576, 
6 A.L.R. 1671. 


{h] Fund in court.—Contribution. 
could not be had from money paid in-— 
to court on its order in an action for 
accounting for unauthorized expendi- 
tures incurred by tenants in common: 
of a mining property for developing 
and prospecting the same. Stickley 
v. Mulrooney, 87 P. 547, 36 Colo. 242, 
118 Am.S.R. 107. i 


{i] Evidence of declaration by ten-' 
ant in common to disinterested per- 
son insufficient to establish a con- 
tract. Danforth v. Moore. 35 A. 410. 


| such advance. 


[a] Action of assumpsit cannot be 
maintained by one tenant in common 
against his cotenants to recover from 
them any part of the costs of im- 
provements he made on the common 
property without their assent. Bal- 
lou v. Ballou, 26 S.E. 840, 94 Va. 350, 
64 Am.S.R. 733. 


[b] Cotenant peace have personal 
judgment against his cotenant in the 
absence of a contract. Higgins v. 
Eva, (App.) 259 P. 502 [adopted 26 
P. 1081, 204 Cal. 231]. { 


39. See Partition §§ 497-511, 

40. See Partition § 497. 

41. See Partition § 506. 

42. See Partition § 507. 

43. Fitzenreiter v. Feagin, 124 So. 


137, 169) 1a. 353 
W.(2d) 633, 111 Tex. 474, 66 A.L.R. 
916 [mod (Commn.Apn.) 292 S.W. 178, 
rev (Civ.App.) 286 S.W. 298]. 


[a] Where deceased cotenant ad- 
vanced money for construction of 
breakwater, his cotenant was proper- 
ly required to account for one half of 


124 So. 137, 169 La. 35. 


[b] Rule applied.—Recovery, in 
such a case, by a widow for improve- 
ments made on land in which her hus- 
band and his children were tenants in 
common should be limited to the pro- 
portionate share that the interest the 
children have in the property bears to 
the whole estate. In re Foster’s HEs- 
tate, 246 P. 290, 189 Wash. 224. 


44. Vermillion v. Nickell, 
114 S.W. 270; 
Ch. 923. 


[a] On distribution of proceeds of 
sale by paramount mortgagee among 
persons entitled to equity of redemp- 
tion, a tenant in common is allowed 
the present value of improvements 
due to his expenditures. In re Cook, 
[1896] 1 Ch. 923. 


(Ky.) 


45. Welland v. Williams, 29 P, 403, 
21 Nev. 230. 
ert U.S.—Gould v. Hayne, 54 F. 


Cline v. Niblo, 8 S.: 


Fitzenreiter v. Feagin,: 


In -re Cook, [1896] l 


Likewise, on an accounting and dis- 
tribution of the estate, as in the case of an intestate 
suecession,#? or distribution of the proceeds of a 
sale thereof,#+ an allowance may be made to a ¢o- 
tenant who has, in good faith, placed improvements 
on the common premises for the common benefit, en- 
hancing their value. 
for their share of the improvements where they 
ratified the making of them,**> or have agreed to 
contribute,*® or consented,*? or so behaved with fore- 
knowledge thereof that a promise to reimburse may 
reasonably be inferred.** 
consent cannot be compelled.4® In any event, im- 


The cotenants may be liable 


On the other hand, his 


Cal.—Robinson v. Bledsoe, 139 P. 


245, 23 Cal.App. 687. 


Me.—Jordan v. Soule, 12 A. 786, 79 
Me. 590. 


Mass.—Dodge v. Wilkinson, 3 Metc. 
292. 


Okl.—Elling v. Kohler, 3 P.(2d) 161, 
150 Okl. 129; Uncle Sam Oil Co. v. 
Richards, 158 P. 1187, 60 Okl. 638. 


Vt.—Niles v. Carlton’s Hstate, 75 A. 
266, 83 Vt. 261. 


Wis.—Reed v. Jones, 8 Wis. 421. 


[a] “Wecessary improvements.”— 
Where one tenant in common was au- 
thorized by contract with his cotenant 
and the circumstances of the case to 
make “nécessary improvements,” he 
was entitled to contribution when he 
made improvements according to his 
best judgment and as a prudent and 
vigilant man would have made them, 
although it appeared that the im- 
provements, could have been made 
more advantageously. Reed v. Jones, 
8 Wis. 421. 


[b] Action at law could be main- 
tained for contribution for expenses 
of improvements where the tenants 
in common had agreed to put the im- 
provements on the land, each to pay 
his proportionate part, and had ap- 
pointed one. of their number agent to 
make the improvements. Jordan v. 
Soule, 12 A. 786, 79 Me. 590. 


{c] Where one tenant in common 
agreed to share expense of house to 
be built by his cotenant for a certain 
estimated cost, which was increased 
on account of an error in the esti- 
mate of a materialman and damage 
caused by a storm, the expense was 
ejuee equally. Gould y. Hayne, 54 


{d] Liability under agreement for 
damages caused by overfow.—Under 
an agreement whereby the parties 
agreed to pay sums for the purpose 
of raising,a reservoir for the use of 
their separate mills, and whereby 
they became liable to each other to 
contribute to the expenses necessa- 
rily incident thereto, one who con- 
veyed his right in his mill prior to 
recovery of damages by a landowner 
for damages caused by overflow 
against the owners of the reservoir, 
was liable according to his original 
interest in the reservoir. Dodge v. 
Wilkinson, 3 Metc. (Mass.) 292; Niles 
Nees peeie Estate, 75 A. 266, 83 Vt. 


47. Bowman v. Pettit, 56 S.W. 780, 
68 Ark. 126; Robinson y. Bledsoe, 139 
P. 245, 23 Cal.App. 687; Hogan v. 
McMahon, 80 A. 695, 115 Md. 195, Ann. 
Cas.1912C 1260. 


48. O’Marr v. McLean, 238 N.Y.S. 
443, 228 App.Div. 19 [rev 235 N.Y.S. 
428, 134 Mise. 143]. 


49. Robinson v. Bledsoe, 139 P. 
245, 23 Cal.App. 687; Morgan v. Mor- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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provements cannot be charged against a cotenant 
unless it appears that the improvements were either 
necessary or were an actual enhancement of the val- 
ue of the property.°° A tenant in common is not 
entitled to make a profit, on improvements made un- 
der an agreement to share costs,®! or under cireum- 
stances raising an implied contract,®? and he is not 
entitled to contribution for improvements where he 
did not pay the cost thereof,5® or when the statute 
of limitations has run against his liability to pay 
therefor.*4 


Estoppel. The cotenants of a tenant in common 
who has improved the property will not be estopped, 
upon selling the property for its enhanced value, to 
resist payment of their proportion where they did 
nothing to mislead their cotenant into making such 
expenditures,°> and had not taken any position to 
their detriment.*¢ 


Purchaser becoming cotenant. Where one becomes 
a tenant in common by purchase,’ he can recover 
only for improvements made on the property as a 
bona fide purchaser;°® thus one who becomes a 
tenant in common mala fide cannot recover for im- 
provements he put upon the property.®® A grantee 
of a tenant in common under a deed void as to the 
other cotenants, who improved the land while in 
exclusive possession thereof, was entitled only to a 
proportionate amount of the inereased value caused 
by the improvements, and not to their cost.®° 


Purchase by cotenant. Where a tenant in common 
purchased his cotenant’s interest under an author- 
ization contained in a lease, he was entitled to an 
allowance for the value of permanent improvements 
placed on the property by him in good faith*®! and, 
where the property has been sold to one who took 
it in good faith, one of the former cotenants in 
common, upon purchasing it from such purchaser, 
as against his former cotenants, has the right to 


gan, 23 La.Ann. 502. 
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claim the value of his vendor’s improvements.®? 


Disseizor. Where one tenant in common has oust- 
ed his cotenant and holds the common property as 
a disseizor he is not entitled to contribution from 
the cotenant for improvements put upon the prop- 
erty by him.** 


Mortgagee, who purchased at the foreclosure sale, 
was entitled to contribution for his improvements 
from persons who recovered an interest in the land 
as heirs of the mortgagor and who became tenants 
in common with the mortgagee because of improper 
service. °4 


Seizure of property. There is no right in coten- 
ants to seize the property of a noncontributing ten- 
ant and so summarily work out their remedy for his 
failure to contribute to the cost of improvements 


made with his consent.®® 


[§ 123] (4) Money Expended in Litigation Af- 
fecting Common Title. Unless the litigation was 
unnecessary,°® as a general rule a tenant in common 
is entitled to contribution for the costs incurred 
in: defending the title to the common property.®? 
Where tenants in common contracted to convey the 
common property to a third person,®® one of the 
cotenants was not lable to contribute to the costs 


-of a suit against the infant devisees of a deceased 


cotenant. to compel performance of the contract.®® 
Under a statute allowing reasonable compensation 
from the funds recovered to a tenant in common 
put to expense in a suit concerning the common 
title, the property of a tenant in common, who al- 
lowed his cotenant to take all the hazards and Ja- 
bor of common litigation and accepted the results 
thereof, was liable for his share of the expense, 
although he did not want the suit brought or prose- 
cuted, and was inactive pending its course,’ but a 
statute allowing fees and other expenses ineurred 
by one coparcener or joint owner against others hay- 


to make such ex- 66. Paine v. Slocum, 56 Vt. 504. 


[a] Rule stated.—(1) One tenant | Penditure, and had taken no position) 67, .s—McClintock v. Fontaine; 


in common cannot pe Buc ietally corny 
elled to incur debts in accordance 

with the views and wishes of his | 528, 228 Ky. 780. 
cotenant. Morgan v. Morgan, 23 La. 

Ann. 502. (2) Neither of the tenants | ware Co., supra. 
in common has any power to compel 57. 


to their detriment. 
Michael Hardware Co., 15 S.W.(2d) 


56 Suesskind v. Michael Hard- 


Suesskind Vv. 119 F. 448. 
Ark.—Bowman v. Pettit, 56 S.W. 
780, 68 Ark. 126. 4 


AG rte unas v. Skinner, Hoffm. 


his cotenants to unite with him in 
making improvements on the common 
property. Robinson v. Bledsoe, 139 P. 
245, 23 Cal.App. 687. : 


50. In re Foster’s Hstate, 246 P. 
290, 139 Wash. 224. 


51. Uncle Sam Oil Co. v. Richards, 
158 P. 1187, 60 Okl. 63. 


- 52. Stephenson v. Luttrell, 179 S. 
W. 260, 107 Tex. 320 [rev (Civ.App.) 
160 S.W. 666]. 


53. Stephenson v. Luttrell, supra. 
54. Stephenson v. Luttrell, supra. 


55. Suesskind v. Michael Hard- 
vere Co., 15 S.W.(2d) 528, 228 Ky. 
80. 


[a] YWlustration.—Where one ten-~ 
ant in common leased the property 
from his cotenants under a lease 
authorizing repairs necessary to keep 
the premises tenantable, and install- 
ed a furnace without having obtained 
the lessors’ consent, the latter were 
not estopped to resist payment of 
their proportion upon selling the 
property when they did nothing to 


[62 C. J.—26] 


See supra § 9. 


58. German Sav., etc., Soc. v. Tull, 
136 F. 1, 69 C.C.A. 1 [cert den 26 S.Ct. 
757, 200 U.S. 621, 50 L.Ed. 624]. 


59. German Sav., etc., Soc. v. Tull, 
supra. 


60. Leininger v. Reichle, 148 N.E. 
384, 317 Ill. 625. 


[a] Absence of evidence as to ex- 
tent of improvements made by gran- 
tee of cotenant under a deed void as 
to other tenants enhanced the value 
of land precluded a provision in de- 
cree for allowance of increase in val- 
ue. Leininger v. Reichle, 148 N.E. 
384, 317 Ill. 625. 


61. Suesskind v. Michael Hard- 
ware Co., 15 S.W.(2d) 528, 228 Ky. 
780. 

62. Dawson v. Victoria Lumber 
Co., (La.) 135 So. 22. 

63. Austin v. Barrett, 44 Iowa 488. 

64. Kelly v. Struth, 150 N.Y.S. 391, 
164 App.Div. 705. 

65. Robinson v. Bledsoe, 139 P. 
245, 23 Cal.App. 687. 


Pa.—Gregg v. Patterson, 9 Watts 
GS; et 


Tex.—Martinez v. Bruni, 216 S.W. 
655, (Civ.App.) [mod on other 
grounds 235 S.W. 549]. 


Ont.—Gage v. Mulholland, 16 Grant 
Ch. 145. 


[a] Counsel fees.—Allowance was 
had for counsel fees paid in defend- 
ing a suit affecting the common prop- 
erty. Hitchcock v. Skinner, Hoffm. 
(N.Y.) 21. 


[b] Where one cotenant who had 
conveyed his undivided interest with 
covenants for quiet enjoyment and 
warranty, defended a suit involving 
all of the land, he was entitled to con- 
tribution for the expenses incurred 
here McClintock v. Fontaine, 119 
F. 448. 


68. See infra § 247. 
69. Haywood v. Davies, 80 N.C. 


338 


vo 
70. still v. Francis, 89 S.W. 172, 
28 Ky.L. 225. 


484 [62 C.J.] 
ing interests in common with him was inapplicable 
to expenses incurred in defending the joint title in 
unsuccessful suits brought by third persons.71. A 
deed of trust from tenants in common to a cotenant 
empowering the latter to take necessary and proper 
steps to discharge claims and encumbrances against 
the common property was held not to authorize pay- 
ment of attorney’s fees for services rendered in lit- 
igation.*? 


Abandonment. The fact that tenants in common 
furnished no money to aid in defending title in a 
suit brought against the cotenant in possession did 
not constitute an abandonment or their title since 
the tenant in possession could enforce contribution. 


[§ 124] (5) Taxes Paid’7*—(a) In General. Un- 
der the rules already considered,*® as a general rule 
a tenant in common who has paid the taxes on the 
common property is entitled to contribution from 
his cotenants according to their respective inter- 
ests,7® where he has not received benefits, actual or 
presumed, equal to the amount of taxes paid,’ even 
though he was a wrongdocr’® or was asserting an 
adverse title.7?9 However, it has been held that co- 
tenants who paid taxes while in possession claiming 
as owners of the entire could not claim repay- 
ment from the proceeds of a sale made to effect a 
partition.2° Where payment of taxes by a part own- 


71. Francis v. Million, 80 S.W. 486, 
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{rev on other grounds (Civ.App.) 242 
Fertitta v. Toler, (Civ. 


4 ee eran 
ven neh 


er of land to whom they were assessed did not inure 


to the benefit of his eotenants who had no notice 
of the assessments, and against whom, or whose 
interests, no portion of the taxes were assessed, they 
were under no obligation to contribute thereto,** 
and where a tenant in common might have had his . 
interest separately assessed, although his payment 
of the taxes discharged the lien,®? he could not be 
subrogated to any rights thereunder.®* A tenant 
in common could not recover the amount of tax paid 
on his cotenant’s share of the land, without his con- 
sent, under a statute providing that an owner of 
an undivided..interest in land could pay his share 
of tax on the Whole and relieve his interest from 
the tax.8¢ It must be presumed, in the absence of 
evidence to the contrary, that when tenants in com- 
mon have divided joint funds, taxes and assess- 
ments on the common property were adjusted.§® 


Void assessment. Where an assessment of land 
belonging to tenants in common is absolutely void, 
and did not become a lien on the property, and a ten- 
ant in common in possession paid such assessment, 
it could not be allowed to him in an accounting be- 
tween him and his cotenants.2* However, if the 
taxes are not invalidated by the method of naming 
the owners, a tenant in common who has paid the 
taxes can recover a proportionate share from his 


Application of rents generally see 
supra § 63. 
Roberts _v. Right to contribution as affected by 


278 S.W. 973; 


26 Ky.L. 42 ae ele (2a) 467 
pp. 3 .W. t 
66 Ma. 245." v. McCulloch, 7 A. 457, Roberts, (Civ.App.) 


73. Gosselin v. Smith, 39 N.E. 980, 
154 Ill. 74. 


74 Contribution to costs of pur- 
chase of tax title see supra § 96 et 
seq. 


75. See supra § 120. 


76. U.S.—McClintock v. Fontaine, 
119 F. 448. 


BS acta ee oi v. McGlone, 44 Ark. 


Idaho.—Thurston v. Holden, 265 P. 
697, 45 Idaho 724. 


Tll.— Chickering v. Faille, 38 Ill. 
842; Morgan v. Herrick, 21 Ill. 481; 
Glos yv. Clark, 97 Ill.App. 609 [rev on 
eae grounds 65 N.E. 1385, 199 I11. 


Ind.—Eads v. Retherford, 16 N.E. 
587, 114 Ind. 278, 5 Am.S.R. 611. 


Iowa.—Oliver v. Montgomery, 39 
Towa 601. ‘ 


Ky.—Montgomery v. Montgomery, 
78 S.W. 465, 80 S.W. 1108, 119 Ky. 761, 
25 Ky.L. 1682, 2018. 


Me.—Murray v. Rider, 115 “A. 256, 
120 Me. 471. 


Md.—Hogan v. McMahon, 80 A. 695, 
115 Md. 195, Ann.Cas. 1260. 


Mass.—Kites v. Church, 8 N.E. 743, 
142 Mass. 586. 


Mo.—Hancoeck v. York, 210 S.w, 
63; Smith v. Mount, 129 S.W. 722, 
149 Mo.App. 668. 


N.J.—Woolston v. Pullen, 102 A. 
461, 88 N.J.Eq. 35. 


Pa.—Fassitt v. Seip, 95 A. 278, 249 
Pa. 576, 6 A.U.R. 1671; Sharp v. Keis- 
er, 95 Pa.Super. 174; Devlin’s Estate, 
eel 125, 17 Pa.Co. 433, 12 Montg. 

0. 3 


Tex.—Elmendorf v. City of San An- 
tonio, (Commn.App.) 223 S.W. 


Branch v. Makeig, 28 S.W. 1050, 9 Tex. 
Civ.App. 399. 


Wash.—Plebuch vy. Barnes, 270 P. 
823, 149 Wash. 221. 


[a] Rule applied.—(1) Where a 
tenant in common contracted in parol 
to sell his share to his cotenant, but 
repudiated the contract and conveyed 
his interest to another purchaser with 
notice of the facts the latter could 
not recover such interest without con- 
tributing, among other costs, one half 
the taxes paid his cotenant. Haines 
v. McGlone, 44 Ark. 79. (2) Where a 
trustee owned an undivided half in- 
terest in land, and paid the taxes on 
the whole, he was entitled to contri- 
bution from the other owners, as a 
tenant in common. McClintock v. 
Fontaine, 119 F. 448. (3) Where a 
curator who claimed all of an estate 
had been removed for waste claimed 
all of the property when he had only 
a part interest therein, but was charg- 
ed with rents while in possession for 
his cotenant in a suit by the latter to 
establish a resulting trust in favor 
of the latter, and for partition, jus- 
tice required that such curator be 
compensated for the taxes he had paid 
on the common property during his 
possession, Smith v. Mount, 129 S. 
W. 722, 149 Mo.App. 668. 


[b] Drainage assessments, for the 
purpose of determining the propor- 
tionate refund from cotenants of a 
tenant in common who paid such as- 
sessments, are in the nature of taxes. 
Plebuch v. Barnes, 270 P. 828, 149 
Wash. 221. 


77. Victoria Copper Mining Co. v. 
Rich, 193 FY 314,113. C.C.A, 238, 


[a] Duty of one tenant in common 
towards cotenant or his inability to 
compel contribution must in the end 
rest upon the receipt of benefits, Vic- 
toria Copper Mining Co, v. Rich, 193 


Got, S14 NLS: CLCUAL 288: 


rents of profits paid or received see 
infra § 130. 


78. Smith v. Mount, 129 S.W. 722, 
149 Mo.App. 668. 


[a] Reason for rule—Such wrong- 
doer by paying protects the interests 
of his cotenants as well as his own. 
Smith v. Mount, 129 S.W. 722, 149 
Mo.App. 668. 


79. Smith v. Mount, supra. 


80. Wistar’s Appeal, 17 A. 460, 125 
Pa. 526, 11 Am.S.R. 917. 


[a] Reason for rule—Their pay- 
ment was presumed to have been 
made in their own right for their 
own benefit. Wistar’s Appeal, 17 A. 
460, 125 Pa. 526, 11 Am.S.R. 917. 


81. O’Hara v. Quinn, 38 A. 7, 20 R. 
DTG; 


82 See supra § 119. 


83. Preston v. Wright, 17 A. 128, 
81 Me. 306, 10 Am.S.R. 257. 


84 Wilson v. Sanger, 68 N.Y.S. 
124, 57 App.Div. 323. 


Right and duty as to payment of 
taxes see supra § 117. 


85. Anderson v. Broadwell, (Cal. 
App.) 6 P.(2d) 260. 


[a] Evidence held sufficient to 
show that privies of deceased coten- 
ant, had no claim for taxes, assess- 
ments, or other charges against sur- 
viving tenant. Anderson vy. Broad- 
well, (Cal.App.) 6 P.(2d) 260. 


86. Cole v. Cole, 108 N.Y.S. 124, 57 
Misc. 490. : 


{a] Iliustration.—Where land be- 
longing to tenants in common as heirs 
at law of Lucina Cole was assessed 
to ‘Cole-Chester Est.,” the assess- 
ment was absolutely void. Cole v. 
Cole, 108 N.Y.S. 124, 57 Mise. 490. 


Allowance against rents and pro: 
see infra § 148. Gers 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 124-127] 


cotenants.8* 


Taxes prior to purchase of interest. The purchas- 
ers” of an undivided one-half of land who had no 
notice that a claim or demand would be made against 


them for taxes paid for previous years were not lia- 
ble therefor.$§ 


Where cotenant purchased common property under 
decree of partition®® and subsequently paid taxes 
constituting a lien thereon, it was held that such 
payment having been made by him in the character 
of purchaser and not of cotenant, he was not entitled 
to contribution.®° 


Tenant holding tax lien or title. A tenant in com- 
mon whose cotenant has paid taxes subsequent to 
his purchase of the common land at a tax sale?! may 
be reinvested with title to his original interest in 
the property by paying his share of the costs of such 
purchase®? and of all taxes paid subsequently by 
the cotenant who holds the tax title,®* and although 
such payment may be made after the statutory pe- 
riod for redemption,®* it must be made within a 
reasonable time.®> Under a statute authorizing the 
holder of a lien on land to pay the taxes thereon, 
and a statute making all general laws relating to 
the assessment and collection of taxes applicable 
to cities, where a tenant in common held a tax lien 
on the common property, and paid city taxes there- 
on, he was entitled to repayment of his cotenant’s 
proportion of such taxes with the penalty provided 
by the general tax law.®® 


Interest. The amount to which the paying coten- 
ant is entitled should include interest.®7 


Personal liability. The tenant’s equity of con- 
tribution is limited to the land involved, and he is 
not entitled to a personal judgment or decree against 
those bound to contribute.®® 
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[§ 125] (b) Contribution between Remainder- 
men.®® As the primary duty of paying the taxes 
on a life estate is upon the life tenant,! as a gen- 
eral rule, where a remainderman pays taxes on such 
estate during the life tenancy, the remainderman 
cannot have contribution,? unless they are paid on 
account of the failure of the life tenant to do so, 
or after his default. Thus, where a remainder- 
man has paid the taxes on the property during the 
term of the life tenant to prevent a sale of the prop- 
erty, he has a right to contribution from his remain- 
dermen,* where equitable,® and although the remain- 
derman who has paid such taxes has a primary right 
to recover from the life tenant,® and the right to 
subject the life estate to such payment,’ he has the 
further right to recover from the other remainder- 
men,® and the fact that he resided with the life 
tenant by his permission and in his right did not 
deprive him of the right of such contribution.® 
Where a cotenant paid taxes on the premises during 
the lifetime of a widow entitled to unassigned dower 
it was held that he could recover from his cotenants 
the share of such taxes and interest paid for their 
benefit,1° but not the share paid for the benefit of 
the widow.1! 


[§ 126] (c) Contribution between Lessees. Where 
one lessee, under a lcase that obligated the several © 
lessces thereunder to pay the taxes on the land 
leased for the term of the lease, paid all of such 
taxes, he was entitled to contribution from his c¢o- 
lessees, and the fact that they were tenants in com- 
mon of the property for which the joint obligation 
was incurred was held to have nothing to do with 
the case.!? 


[§ 127] (6) Contribution to Misccllanecous Ex- 
penditures. Under general rules relating to the 
allowance or disallowance of contribution for ex- 


Okl. 214. 


87. Eads v. Retherford, Ae N.E. Oiled be emp hls aCe the co Cem stances 
587, 114 Ind. 273, 5 Am.S.R. 611. were extraordinary, and the owner- [a] After appointment of receiver 
. ship of one who paid the taxes virtu- . A = 
{a] Thus, where land was listed ally conceded by the other parties at to subject rents and profits of life es 


in the name of “B.E.’s heirs,” the tax- 
es were held not to be invalidated, 
and the paying cotenant could recover 
from his cotenants in proportion to 
their shares. Eads v. Retherford, 16 
N.E. 587, 114 Ind. 273, 5 Am.S.R. 611. 


gs. Stover v. Cory, 6 N.W. 64, 53 
Iowa 708. 


89. Right so to purchase see supra 
§ 89. 
90. Stephens v. Ells, 65 Mo. 456. 


91. Purchase by tenant in common 
as payment of taxes see supra § 96. 


92. See supra § 113. 


93. Cooper v. Edwards, 92 So. 721, 
152 La, 23. 


94. Cooper v. Edwards, supra. 
95. Cooper v. Edwards, supra. 


{a] Reason for rule.—The right is 
not founded upon any Statute law, 
and is a result of equitable consider- 


ations. Cooper v. Edwards, 92 ‘So. 
P21 be daa 23. 
6. Schissel v. Dickson, 28 N.E. 


9 
540, 129 Ind. 139. 


97. Haines v. McGlone, 44 Ark. 79; 
Morgan v. Herrick, 21 Ill. 481; Hads 
v. Retherford, 16 N.E. 587, 114 Ind. 
273, 5 Am.S.R. 611; Spencer v. Spen- 
cer, 183 N.Y.S. 7, 148 App.Div. 888. 


[a] Interest payable from award 


-who rented from life tenant. 


the time the taxes were paid, upon 
recovery by the cotenants of the one 
who paid taxes of an award from the 
city he was held entitled to interest 
on the taxes, payable from such fund. 
Spencer v. Spencer, 133 N.Y.S. 7, 148 
App.Div. 888. 


Inclusion of interest in measure 
of contribution generally see Contri- 
bution § 9. 


98. Brown vy. McCullough, 60 Pa. 
Super. 98. 


99. Right of remainderman enti- 
tled to contribution to lien see infra 
§ 132. 


1. See Estates § 93. 


2. Booth v. Booth, 86 N.W. 51, 114 
Iowa 78; Zapp v. Miller, 15 N.E. 889, 
109 N.Y. 51; Downey v. Strouse, 43 
S.E. 348, 101 Va. 226. 


[a] Rule applied to remainderman 
Downey 
v. Strouse, 43 S.E. 348, 101 Va. 226. 


3. Harrison vy. Harrison, 56 Miss. 
174; Helm v. Belvin, 232 P. 382, 107 
Okl. 214; Mateer v. Jones, (Tex.Civ. 
App.) 102 S.W. 734. 


4 WHarrison v. Harrison, 56 Miss. 
174; Helm v. Belvin, 232 P. 382, 107 
Okl. 214; Mateer v. Jones, (Tex.Civ. 
App.) 102 S.W. 734. 


5. Helm v. Belvin, 232 P. 382, 107 


tate to payment of the taxes thereon, 
it would not be equitable to allow a 
lien for contribution upon the title 
of other remaindermen when one of 
them voluntarily paid the _ taxes. 
Laos v. Belvin, 232 P. 382, 107 Okl. 


6. Helm v. Belvin, supra. 


7. Harrison v. Harrison, 56 Miss. 
174; Helm v. Belvin, 232 P, 382, 107 
Okl. 214; Mateer v. Jones, (Tex.Civ. 
App.) 102 S.W. 734. 


8. Helm v. Belvin, 232 P. 382, 107 
Okl. 214. : 


on Harrison v. Harrison, 56 Miss. 


10. Arthur vy. Arthur, 78 N.Y.S. 


486, 76 App.Div. 330. 
11. Arthur v. Arthur, supra. 


12. Van Brunt v. Gordon, 54 N.W. 
1118, 53 Minn. 227. 


fa] “fhe familiar rule applies 
that the one who has paid more than 
his share is entitled to contribution 
from the other to reimburse him for 
the excess so paid, and thus equalize 
their common burdens.” Van Brunt 
v. Gordon, 54 N.W. 1118, 53 Minn. 227, 
230, 


Covenant and agreement to pay 
gomere ty. see Landlord and Tenant §§ 
754-764. 
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penditures,1* and as considered in the foregoing sec- 
tions,1* one tenant in common has been held entitled 
to contribution where he has paid rent,1° interest,'® 
liens maturing annually,'? and insuranee;*® but a 
tenant in common who is holding adversely, upon 
insuring, cannot have reimbursement,'® nor can one 
tenant in common assume to insure the interest of 
his cotenant who does not wish to insure,”?° and then 
claim reimbursement;?1\ and a tenant in common 
who insured the property in his own name for his 
own account, and not for the benefit of his infant 
cotenant, was not entitled to the sum paid for such 
insurance on a distribution of the proceeds of the 
property sold for partition;?? and a cotenant who 
paid the interest on a mortgage on the land during 
the lifetime of a widow in possession, entitled to 
unassigned dower, could recover from his cotenants 
only the share of such interest paid for their ben- 
efit, and not that paid for the benefit of the widow.?* 
Contribution may be had for the costs of collecting 
rent.24 Credit cannot be claimed for the amount 
paid a housekeeper, in the absence of authority to 
employ one at the common expense.?® An heir, as 
tenant in common of property left by his father, 
could not recover contribution for his mother’s sup- 
port.2® Where one tenant in common shipped the 
common property to his factors for sale, and the 
latter upon selling took a note payable to themselves 
and passed the amount thereof to their principal, 


13. See supra § 120. 
14. See supra §§ 121-126. 


15. Troy v. Protestant Episcopal 
Church, 56 So. 982, 174 Ala. 380, Ann. 
Cas.1914B 815; Wollenberger Vv. 
Hoover, 179 N.E. 42, 354 Ill. 511; Ho- [a] 


S.R. 891. 


Bule 
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N.Y. 439, 27 L.R.A.N.S. 146, 134 Am. 


18. Fassitt v. Seip, 95 A. 273, 249 
Pa. 576, 6 A.L.R. 1671; In re Foster’s 
Estate, 246 P. 290, 139 Wash. 224, 


applied.—In a 


"aA? 
[§§ 127-128 


who paid one half to his cotenant, acceptance of 
such share by the cotenant was held to be a rati- 
fication of the shipment and sale, and, upon the 
vendee’s becoming insolvent before maturity of his 
pote, and the entire sum thereof charged against 
the principal by his factors, the principal could re- 
cover of his cotenant the share paid him.?? 


Mines. A tenant in common of mining claims?® 
will not be required to contribute to the expense of 
working the claims by his cotenant until the latter 
has proved his account.?® 


Oil and gas.3° When a tenant in common has re- 
ceived the benefits from the operation of an oil 
lease, his cotenant may recover from him a propor- 
tionate share of the costs of operations?! and op- 
erating loss,?? although the costs exceed the benefits, 
which were tendered back upon the discovery there- 
of,?3 but a nonparticipating tenant in common was 
not chargeable with the expense of nonproducing 
oil wells.24 Where a natural gas company, as a 
tenant in common, appropriated the entire product 
of the common land, its cotenant could not be charged 
with sums expended by it in the purchase of the 
stock and securities of underlying companies, or in 
sinking funds to redeem bonds issued in payment 
of the original cost of constructing a pipe line, or 
for the costs of drilling new wells.?° 


[§ 128] (7) Compensation for Services. As a 


[a] Acquiescence.—Where sons be- 
came owners as tenants in common of 
property left by deceased father, a 
son who, without agreement that he 
should use the proceeds therefrom in 


aie payment for the maintenance of the 


gan v. McMahon, 80 A. 695, 115 Md. 
195, Ann.Cas.1912C 1260. 


[a] “Ground rent.”—Hogan v. Mc- 
Mahon, 80 A. 695, 115 Md. 195, Ann. 
Cas.1912C 1260; Fisher v. Kinaston, 
18 Vt. 489. 


[b] Bent in arrears.—Where ten- 
ants in common who occupied the 
jand subject to the payment of annual 
rent sold the land and divided the pro- 
ceeds between themselves, and prom- 
ised the vendee to pay all rent in ar- 
rears, the cotenant who paid such 
rent could recover from the estate of 
his cotenant for his due proportion 
thereof. Fisher v. Kinaston, 18 Vt. 
489. 


16. Ill—Severy v. McDougall, 190 
Tll.App. 193. 


Kan.—Pllis v. Snyder, 112 P. 594, 
83 Kan. 638, 32 L.R.A.N.S. 253. 


Mo.—Witcher v. Hanley, 253 S.W. 
1002, 299 Mo. 696; Gearhart v. Gear- 
hart, 213 S.W. 31, 6 A.L.R. 291. 


N.Y.—Clute v. Clute, 90 N.B. 988, 
197 N.Y. 489, 27 L.R.A.N.S. 146, 134 
Am.S.R, 891. 


Wis.—Stewart v. Stewart, 63 N.W. 
886, 90 Wis. 516, 48 Am.S.R. 949. 


fa] RBule applied to tenant in pos- 
session of mortgaged estate. FPllis v. 
Snyder, 112 P. 594, 88 Kan. 688, 32 L.R. 
A.N.S. 253; Gearhart v. Gearhart, 
(Mo.) 213 S.W. 31, 6 A.L.R. 291. 


[b] Tenants in possession with en- 
tire charge receiving rents and profits 
are entitled only to legal interest on 
amounts paid by them to discharge 
encumbrances. Severy v. McDougall, 
190 IllApp. 193. 


17. Clute v. Clute, 90 N.E. 988, 197 


against the cotenants of a deceased 
tenant in common for insurance paid 
by the latter, the amount recovered 
was proportionate to their interests 
in the property. In re Foster’s Es- 
tate, 246 P. 290, 1389 Wash. 224. 


19. Gilroy v. Richards, 63 S.W. 664, 
26 Tex.Civ.App. 355. 


20. Disability of one tenant in 
common to encumber cotenant’s in- 
terest see infra § 116. 


21. Woodcock v. Pope, 140 A. 76, 
154 Md. 135. 


22. Interstate Land Co. v. Doyle, 
52 So. 991, 126 La. 707. 


2s. Arthur v. Arthur, 
486, 76 App.Div. 330. 


24, Interstate Land Co. v. Doyle, 
52 So. 991, 126 La. 707; Collins v. Col- 
lins, 40 N.Y.S. 902, 8 App.Div. 502. 


.. 2] Iustration.—Where a tenant 
ih common in real estate employed a 
third person to collect the rents, his 
cotenants, upon claiming the moneys 
collected by such third person, should 
pay a reasonable amount due for col- 
lection. Interstate Land Co. v. Doyle, 
52 So. 991, 126 La. 707. 


[b] Credit was allowed in account- 
ing for sums paid an agent for col- 
lecting rent. Collins v. Collins, 40 
N.Y.S. 902, 8 App.Div. 502. 


Disability of cotenant to recover 
compensation for services rendered in 
collecting rents see infra § 128. 


25. Roark v. Southern Trust & 
Commerce Bank, 288 P. 110, 105 Cal. 
App. 521. 


26. Pool v. Pool, 288 S.W. 111, 214 
Ky. 267. 


78 N.Y.S. 


widow, did so as far as the proceeds 


would go, is not, although his cotenant 


acquiesced therein, entitled to con- 
tribution and a lien for his debt for 
the amount used in excess of the 
amount of the proceeds on the com- 
mon property. Pool v. Pool, 283 S.W. 
111, 214 Ky. 267. 


27. Rogers v. White, 6 Me. 193. 
28. Accounting see infra § 147. 


Necessity of contribution to labor 
on mines generally see Mines and 
Minerals §§ 283-388. 


2% Kline v. Wright, 42 F.(2d) 927. 
30. Accounting see infra § 147. 


Sl. Connette v. Wright, 98 So. 674 
154 La. 1081. as oe 


[a] Receipt of proceeds as ratifica- 
tion by tenant in common of opera- 
tions, subjecting him to liability for 
proportionate part of expenses legiti- 
mately incurred. Connette v. Wright, 
98 So. 674, 154 La. 1081. 


32. Southwestern Gas & Blectric 
eae v. Liles, 133 So. 835, 16 La.App. 
oO . 


33. Connette v. Wright, 98 So. 674, 
154 La. 1081, 


34 Burnham y. Hardy Oil Co., 
(Tex.Civ.App.) 147 S.W. 330 [aff 195 
S.W. 1139]. 


35. Johnson v. Kansas Natural 
Gas Co., 135 P. 589, 90 Kan. 565, Ann. 
Cas.1915B 549. 


[a] Fair and reasonable rental 
value of use of pipe lines for trans- 
porting gas was not to be determined 
by such expenditures. Johnson v. 
Kansas Natural Gas Co., 135 P. 589, 
90 Kan. 565, Ann.Cas.1915B 549, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 128] 


general rule, in the absence of an agreement,®® or 
statute to the contrary,®7 one tenant in common can- 
not charge his cotenants for services rendered in 
the care and management of the common property, 
am agreement to compensate may, however, be im- 
plied, from the circumstances under which services 


are performed.*® One tenant in 


¢laim commissions for services when it appears that 
The claim of a tenant 
in common for compensation under a contract for 
his services is subject to the statute of limitations.*® 


An agreement between a tenant in com- 


he claimed the entire fee.?9 


Lease. 


36. 
Ala. 48 


Ark.—Dunavant v. Fields, 60 S.W. 
420, 68 Ark. 534. 


eS Camera aah v. Salmon, 18 Cal. 


Colo.—Wolfe v. Childs, 94 P. 292, 
42 Colo. 121, 126 Am.S.R. 152. 


Fla.—Anderson v. Northrop, 33 So. 
419, 44 Fla. 472; Fuller v. Fuller, 2 
So. 426, 23 Fla. 236. 


Hawaii.—Wall v. Focke, 21 Hawaii 
399, Ann.Cas.1916C 677. 


Ala.—Russell v. Russell, 62 


Ind.—Harry v. Harry, 26 N.E. 562, 


127 Ind. 91. 


ia v. Burbank, 25 La.Ann. 


Md.—Ranstead v. Ranstead, 22 <A. 
405, 74 Md. 378; Hamilton v. Conine, 
28 Md. 624, 92 Am.D. 724, - 


Mass.—Carroll v. Carroll, 74 N.E. 
913, 188 Mass. 558; Wheeler v. Wheel- 
er, 111 Mass. 247; Field v. Craig, 8 
Allen 357; Gardner v. Cleveland, 9 
aoe: 334; Converse v. Ferre, 11 Mass. 


Mich.—Gay v. Berkey, 100 N.W. 920, 
137 Mich. 658; McCreery v. Green, 38 
Mich. 172. 


Miss.—Lake v. Perry, 54 So. 945, 99 
Miss. 347. 


N.J.—Switzer v. Switzer, 41 A. 486, 
§7 N.J.Eq. 421. 


N.Y.—Barry v. Colville, 29 N.E. 307, 
129 N.Y. 302; Central Trust Co v. 
New York Equipment Co., 34 N.Y.S. 
349, 87 Hun 421; Cole v. Cole, 108 N.Y. 
S. 124, 57 Mise. 490; Franklin v. 
Robinson, 1 Johns.Ch. 157. 


Pa.—Croasdale v. Von Boyneburgk, 
55 A. 770,206 Pa...15;\ Thompson v: 
Newton, 7 A. 64, 8 Pa.Cas. 118; Murt- 
Jand v. Callihan, 2 Pa.Super. 340, 345, 
38 Wkly.N.C. 512. 


Philippine.—Pardell v. Bartolome, 
23 Philippine 450. 


Tex.—Cotton v. Rand, (Civ.App.) 41 
S.W. 55 [rev on other grounds 51 S.W. 
838, 53 S.W. 3438, 93 Tex. 7]. 


Vt.—Redfield v. Gleason, 17 A. 1075, 
61 Vt. 220, 15 Am.S.R. 889. 


[a] Rule qualified.—Tenants' in 
common could have credit for their 
services where their bona fides could 
not be doubted, and where they had 
not been reckless, wild, or extrava- 
gant, but had been prudent, sagacious, 
zealous, and persevering, and had 
spent many sleepless nights and 
anxious days, and where the cotenants 
had the benefit of their lives, the 
fruits of their sagacity, and the har- 
vest of their untiring energy and 
perseverence. Ruffners v. Lewis, 7 
Leigh (34 Va.) 720, 30 Am.D. 513. 


[b] Compensation for collection of 
rent.—Where one tenant in common 
took care of the property and collected 
rents, there being no special agree- 
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common cannot 


ment, he was not entitled to compen- 
sation for his services. Switzer v. 
Switzer, 41 A. 486, 57 N.J.Hq. 421; 
n° v. Cole, 108 N.Y.S. 124, 57 Misc. 


[ec] Selling the property.—(1) On 
an agreement between tenants in com- 
mon that one of them should sell the 
property and receive a commission 
therefor, he was entitled to the com- 
mission upon his being the procuring 
cause of the sale. McCreery v. Green, 
38 Mich. 172. (2) One tenant in 
common could not recover money ex- 
pended by him in advertising the prop- 
erty for sale. Hamilton v. Conine, 28 
Md. 635, 92 Am.D. 724. (3) One ten- 
ant in common was held disentitled to 
maintain action of assumpsit against 
his cotenants to recover for services 
rendered by him as broker and auc- 
tioneer in selling the common prop- 
erty, and for money expended in ad- 
vertising the property for. sale. 
Hamilton vy. Conine, supra. (4) But 
where one tenant in common took 
charge of the land under a special 
agreement to make sales thereof at 
certain prices, he was entitled to com- 
pensation for superintending a large 
number of suits, hunting up wit- 
nesses, and ascertaining the portion of 
the land on which squatters had set- 


tled. ‘Thompson v. Salmon, 18 Cal. 
632; Conrad v. Burbank, 25 La.Ann, 
112. (5) Right to sell common prop- 


erty generally see infra §§ 224-240. 


{d] Managing owner of tugboat, as 
against the other tenants in common 
therein, could not claim compensation 
for his services as such. Croasdale v. 
Boyneburgk, 55 A. 770, 206 Pa. 15. 


{e] Surviving tenant in common, 
when there was an agreement as to 
compensation, could be compelled to 
exhibit an account of transactions had 
under the agreement. Field v. Craig, 
8 Allen (Mass.) 357. 


[f] In absence of satisfactory evi- 
dence as agreement for definite sum, 
one tenant in common was entitled to 
reasonable compensation for manag- 
ing the property. Ranstead v. Ran- 
stead, 22 A. 405, 74 Md. 3781. To same 
effect Boyce v. Boyce, 83 N.W. 1013, 
124 Mich. 696. 


{g] Parties.—Where three tenants 
in common who owned a mill in need 
of repair agreed that each should fur- 
nish labor and materials in propor- 
tion ‘to his interest, and that if any 
failed so to do, that the deficiency 
should be made up in money, the rem- 
edy of one of the cotenants who had 
to expend money. beyond his share was 
against the cotenant who failed to 
perform his part of the agreement, 
and not against his cotenants joint- 
ly. Converse v. Ferre, 11 Mass. 325. 


{h] Insufficiency of evidence to 
show fraud or bad faith that would 
preclude recovery of compensation un- 
der contract therefor. Harman _ v. 
Moss, 93 S.E. 609, 121 Va. 399 [aff 86 
SUB 114d 107 Via.67 69: 


37. ,.Dunavant yv. Fields, 60 S.W. 
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mon and another that he should work the land for 
a share of the proceeds, and furnish everything nec- 
essary to enable him to carry on the work, is a con- 
tract for service and not a lease.‘ 
shown that a tenant in common of an oil lease could 
not obtain contractors whom he could control or 
from whom he could obtain good service, and that 
the plan finally adopted was the most economical 
and effective way of doing the work, and his ecoten- 
ant was notified of the intention of such tenant in 
common to do the work, and interposed no objec- 
tion than an expression of a general objection to 


Where it was 


420, 68 Ark. 534. 


38. Ala.—Russell v. Russell, 62 
oe 48; Strother v. Butler, 17 Ala. 
Oe 


Hawaii—wWall v. Focke, 21 Hawaii 
399, Ann.Cas.1916C 677. 


Iowa.—Sears v. Munson, 23 Iowa 
380. 

La.—Percy v. Millaudon, 6 Mart. 
N.S. 616, 17 Am.D. 196. 

Md.—Hamilton v. Conine, 28 Md. 


635, 92 Am.D. 724. 


Miss.—Lake y. Perry, 54 So. 945, 99 
Miss. 347. 


[a] Tlustration.—Where a father 
who was a tenant in common em- 
ployed his son, then under his con- 
trol and in his family, in and about 
the common business for a considera- 
ble time with his cotenant’s knowl- 
edge and without his objection, it was 
a circumstance tending to show a 
contract for the  son’s_ services 
between the cotenants, and if the 
business actually required the serv- 
ices of the son, the presumption of a 
contract would be more reasonable. 
Strother v. Burt, 17 Ala. 733. 


[b] Evidence held sufficient to 
show a definite understanding or 
agreement for compensation. Sears 
v. Munson, 23 Iowa 380. 


[c] Mutual understanding as to 
compensation for selling the property 
may be proved by the facts and cir- 
cumstances of the case. Wall v. 
Focke, 21 Hawaii 399, Ann.Cas.1916C 


677; Lake v. Perry, 54 So. 945, 99 
Miss. 347. 
{d] Quantum mernit.—Where one 


tenant in common made a sale not 
within the ordinary class of sales 
made by real estate agents and 
brokers and had not undertaken to 
make the sale as such, and the usual 
commissions of such agents: and 
brokers would have been incorrect as 
a measure of compensation, but the 
sale was of a special character for 
which the cotenant’s situation and 
qualifications were exceptional and 
the benefits flowing to all the coten- 
ants as a result thereof were pe- 
culiar, compensation should have been 
fixed by the measure of quantum 
meruit. Harman v. Moss, 93 S.H. 609, 
He Nie 399 [aff 86 S.E. 111, 117 Va. 
676]. 


39. Hattersley v. Bissett, 30 A. 86, 
52 N.J.Eq. 693. 


[a] “It would not seem equitable 
to allow compensation to a party who 
takes possession of land claiming it 
as his own against others who after- 
wards establish their rights to be 
tenants in common with him.’ Hat- 
tersly v. Bissett, 30 A. 86, 88, 52 N.J. 
Eq. 693. 


40. Rosamond v. Rosamond, 120 S. 
W. 520, 56 Tex.Civ.App. 173. 


41. Moreland v. Strong, 73. N.W. 
140, 115 Mich. 211, 69 Am.S.R. 553. 
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the performance of any work, he was liable for his 
proportionate share of the expenses of supervision.*? 


[§ 129] b. Basis and Amount of Contribution. 
When contribution may be had,** it is ordinarily 
recoverable on the basis of the amount which com- 
plainant actually paid,** or must pay,*> and ap- 
portioned according to the respective interests of 
his cotenants.*® However, in the absence of stat- 
ute,*7 or agreement to the contrary, the amount of 
contribution to which one tenant in common is en- 
titled may be limited to a proportionate share of 


the benefit derived by his cotenants from the ex- | 


penditures for which he is so entitled, if it does 
not exceed the sum expended; and, where the 
expenditures are made without the consent of the 
other cotenants, or over their objections,*® his re- 
imbursements for such expenditures may be limited 
to the amount of income and profit received by him 
from the common property.°° Where a tenant in 
common is allowed contribution for improvements 
made under the belief that he was the sole owner 


42. Connette v. Wright, 98 So. 674, 
154 La. 1081. 
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tenant in common has paid a debt or 51. 
obligation for the benefit of the joint | 52. 


> 9 ? CaS ee 


ni 


os 


[§§ 12 
of the land,®! he cannot recover from his cotenants 
more than their proportionate share of the cost,°* 
and, if the added value of the land by reason of the 
improvements is less than the cost, he cannot re- 
cover more than their proportionate share of the 
added value.°? However, it has been held that the 
amount recoverable must be based on the expendi- 
ture,°* and contribution is not based on the market 
value of improvements for which expenditures were 
made,®" nor on what they are reasonably worth.°® 


Interest. A tenant in common, asserting exelu- 
sive title in himself, is not entitled to interest on 
payments made when no demand therefor was made 
before the action was brought.57 


[§ 130] c. Right to Contribution as Affected by 
Rents and Profits Paid, Shared, or Received.°® 
Where a tenant in common claims contribution from 
his cotenants for improvements made by him,>® he 
must share with them the rents and profits he has 
received,®® unless he had consented to be charged 
with occupation rent. 


See supra § 122. 
Eighmey v. Thayer, 98 N.W. 


30 


43. Right to contribution: 
In general see supra § 120. 
Sh is ea for services see supra 
128. 


Improvements see supra § 122. 
Repairs see supra § 121. 
Taxes paid see supra § 124. 


44. Contaldi v. Errichetti, 64 A. 
211, 79 Conn. 273; Stephenson v. Lut- 
trell, (Civ.App.) 160 S.W. 666 [rev 
179 S.W. 260, 107 Tex. 320]. 


{al Whero recovery by cotenant’s 
ereditor under debt incurred for ex- 
penditures was barred by limitations, 
the debt not having been paid, and 
being barred, expenditures thereunder 


could not be made the subject of con-, 


tribution as against the cotenants of 
such tenant in common. Stephenson 
v. Luttrell, 179 S.W. 260, 107 Tex. 320 
[rev (Civ.App.) 160 S.W. 666]. 


Profit disallowed see supra § 122. 


45. Stephenson v. Luttrell, 179 S.W. 
260, 107 Tex. 320 [rev (Civ.App.) 160 
S.W. 666]. 


46. Ala.—Miller v. Wall, 
501, 216 Ala. 448. 

Cal.—Willmon v. Koyer, 143 P. 694, 
168 Cal. 369, L.R.A.1915B 961. 

Iowa.—Koboliska v. Swehla, 77 N. 
W. 576, 107 Iowa 124, 


Kan.—yYoung v. Bigger, 84 P. 747, 
73 Kan. 146, 


La.—Fox v. Succession of Brous- 
sard, 109 So. 778, 161 La. 949. 
Me.—Rogers v. White, 6 Me. 193. 


Md.—Meyers v. East End Loan & 
Savings Ass’n of Baltimore City, 116 
A. 453, 189 Md. 607. 


Mass.—Gwinneth v. Thompson, 9 
Pick. 31, 19 Am.D. 350, 


Miss.—Bennett v. Bennett, 36 So. 
452, 84 Miss. 493. 


'  Neb.—Oliver v. Lansing, 
802, 57 Neb. 352. 


Philippine.—Pardell v. Bartolome, 
23 Philippine 450. 


113 So, 


77 NW. 


Va.—Grove v. Grove, 42 S.E. 312, 
100 Va. 556. 
[a] 


For later cases, developments and changes in the law see Annotations, same title and section num 


“The rule is that when one] 1073, 88 Me. 183. 


property, or has discharged a lien or 
assessment imposed upon it as a com- 
mon burden. he is entitled as a matter 
of right to have cotenant. who has re- 
ceived the benefit of it, refund to him 
his proportionate share of the amount 
paid.” Witlmon v. Koyer. 143 P. 694, 
168 Cal. 369, 374, L.R.A.1915B 961. 


[b] Payments on property.— 
Where a husband made payments on 
property, until divorce, as a gift to 
his wife under a realty contract ex- 
ecuted to them, after such divorce, as 
a tenant in common, the wife was 
equally liable for payments due, and 
the husband was entitled to contribu- 
tion as against her for payments 
made subsequént to the divorce. 
Meyers v. East End Loan & Savires 
Ass’n of Baltimore City, 116 A. 453, 
139 Md. 607. 


[c] Under agreement whereby the 
tenants in common were to receive 
certain percentages of the acreage, 
they were liable for a like proportion 
of mortgage debts. Fox v. Succession 
ayaa trot 109 So. 773; 161° La. 


47. See statutory provisions, 


43. Cal.—Willmon v. Koyer, 143 P. 
694, 168 Cal. 369, L.R.A.1915B 961. 


Hawaii.—Kanakamaikai v. Pahulio, 
12 Hawaii 1: Nahaolelua v. Kaaahu, 
10 Hawaii 662. 


Ill.—Heppe v. Szezepanski, 70 N.E. 
737, 209 Ill, 88, 101 Am.S.R. 221. 


Kan.—Phipps v. Phipps, 27 P. 972, 
47 Kan. 328. 


me v. Bunch, 34 La.Ann, 
Mass.—Gwinneth Vv. 
9 Pick. 31, 19 Am.D. 350. 


Mich.—WHighmey v. Thayer, 98 N.W. 
734, 185 Mich. 682, 66 L.R.A. 915. 


N.M.—Armijo v. Neher, 72 P. 12, 
N.M. 6465. i 


Rea a li v. Greble, 1 Ashm. 


Thompson, 


Vt.—Farrand v. Gleason, 56 Vt. 633; 
Strong v. Hunt, 20 Vt. 614. 


49.. See supra. §§ 120-128. 


50. Williams v. Coombs, 33 A, 


734, 135 Mich. 682, 66 L.R.A. 915. 
53. Eighmey vy. Thayer, supra. 


Right to contributicn for improve- 
ments generally see supra § 122. 


54. Contaldi v. Errichetti, 64 A. 
214, 79. Conn. 2738. 


55. Contaldi v. Errichetti, supra. 
56. Contaldi v. Errichetti, supra. 


57. Willmon v. Kovyer, 143 P. 694, 
168 Cal. 369, L.R.A.1915B 961. 


Inclusion of interest in measure of 
fone ate generally see Contribu- 
tion 7 


58 Allowance on accounting for 
rents and profits see infra § 148. 


59. Right to contribution general- 
ly see supra § 122. 


oo U.S.—Davis v. Chapman, 36 F. 


D.C.—Alexander vy. Douglass, 6 D. 
Coats 


Kan.—Stephenson v. Patton, 121 P. 
498, 86 Kan. 379, Ann.Cas.1913C 360. 


SG due na eae v. Nickell, 114 S.W. 
Mass.—Sunter v. 
561, 204 Mass. 448. 


Mich.—BHighmey v. Thayer, 98 N.W. 
734, 135 Mich. 682, 66 L.R.A. 915. 


N.M.—Neher v. Armijo, 54 P. 236, 
66 P. 517, 9 N.M. 325, 11 N.M. 67. 


Tex.—Duke v. Reed, 64 Tex. 705. 


Va.—Graham v. Pierce, 19 Gratt. 
(60 Va.) 28, 100 Am.D. 658. 


Wash.—In re Foster’s Estate, 246 
P. 290, 189 Wash, 224. 


Eng.—Williams v. Williams, 68 L.J. 
Ch. 528; Kenrick v. Mountsteven, 48 
Wkly.Rep. 141. 


Ns Cama v. George, 20 GrantCh. 


[a] Claim of tenant in common 
for rent from cotenant’s widow in 
possession could be offset against any 
claim of such widow for money she 
had expended in improving the prop- 
erty. In _re Foster’s Estate, 246 P 
290, 189 Wash. 224. 


61. Wuychik v. Majewski, 19 Ont. 


Sunter, 90 N.E. 


ber. 


§§ 181-182] 


[§ 131] d. Lien—(1) In General. Where expen- 
ditures by a tenant in common for the benefit of 
the common property are of such a character as to 
entitle him to contribution or proportional reim- 
bursement from his cotenants,°? he is ordinarily 
regarded as entitled to an equitable lien therefor 
upon the shares of his cotenants;*? but a tenant 
in common is not entitled to a lien for common ex: 
penses on the interests of his cotenants when it 
can neither be ascertained of what the expense con- 
sists nor to which of several tracts comprising the 
common estate it pertains.°4 A cotenant is not en- 
titled to a lien for money paid out for the support of 
his cotenant.*® A contract by tenants in common 
to pay a cotenant for the expense and labor of pro- 
curing their share in the estate, as soon as litiga- 
tion, should terminate, was held not to create a lien 
on property awarded as a result of the litigation.®® 
The right of a tenant in common, who has made 
necessary repairs to the common property, to reim- 
bursement out of rents collected does not create a 
lien on the property.®* In an action between ten- 
ants in common for an accounting of the purchase 
price received on the sale of the tract, a tenant who 
induced the purchaser to make payment of the re- 
mainder of the funds to him in violation of the terms 
of the contract requiring the same to be paid to the 
escrow holder, cannot complain of a judgment award- 
ing his cotenant a lien on the land for the whole 
amount due him.®® 


Waiver. The lien, if it exists, may be waived,®® 
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and cotenants may contract with each other for the 
improvement of the common property and waive 
the rights of lien both for themselves and their sub- 
contractors.‘ ° 


Rights of transferees. Recording laws have no 
application to the equities of tenants in common, 
or to their consequent right to liens.71 Where one 
cotenant agreed to pay his proportionate share of 
necessary expenditures, but sold his interest with- 
out making payment thereof,, his cotenant had a 
len on the interest conveyed for the amount due 
him.7? The right of one tenant in common to a 
lien against his cotenant’s interest, under a statute 
covering “all the rights and interests the debtor 
had,” passes by his quitclaim and by execution sale.74 


Priority. Where a tenant in common has a lien 
for his improvements to the common property, he 


‘ean have first payment thereon from the proceeds 


of a sale under a mortgage executed by his coten- 
ant. 


Enforcement. Where a tenant in common is en- 
titled to a lien for his expenditures,”® it should 
be enforced by a sale of the property,’® and not by 
directing conveyance of the debtor’s interest on de- 
fault in payment.??7 


[§ 132] (2) For Taxes Paid. In the absence of 
an agreement to the contrary,’* a tenant in com- 
mon who has paid the taxes on the common proper- 
ty is entitled to an equitable lien to compel con- 
tribution.7® It has been held that he may foreclose in 


W.N. 207; Rice v. George, 20 Grant 
Ch. (Ont.) 221. 


62. See supra §§ 120-129. 


63. U.S.—Victoria Copper Miriing 
‘Co. v. Rich, 193 F. 314, 113 C.C.A. 238. 


Ark.—Drennen v. Walker, 21 Ark. 
539. 


Cal.—Higgins v. Eva, (App.) 259 P. 
502 [adopted 267 P. 1081, 204 Cal. 
231]; Robinson v. Bledsoe, 139 P. 245, 
23 Cal.App. 687. 


Idaho.—Thurston v. Holden, 265 P. 
697, 45 Idaho 724. 


Tll.—Niederer v. Niederer, 204 Ill. 
App. 624. 

Ky.—Hotopp v. Morrison Lodge No. 
76, 83 S.W. 44, 110 Ky. 987, 23 Ky.L. 
418; Burch v. Burch, 82 Ky. 622, 6 
Ky.L. 691; Alexander v. Ellison, 79 
Ky. 148, 2 Ky.L. 49. But see Noble v. 
Richie, 36 S.W.(2d) 375, 237 Ky. 769 
(holding lien not allowable for mere 
general claim). 


Me.—Moore v. Gibson, 53 Me. 551. 


Md.—Meyers v. East End Loan & 
Savings Ass’n of Baltimore City, 116 
A. 453, 139 Md. 607; Hogan v. Mc- 
Mahon, 80 A. 695, 115 Md. 195, Ann. 
Cas.1912C 1260. 


Mich.—Patrick Vv. 
Christian Assoc, 79 N.W. 
Mich. 185. 


Miss.—Bennett v. Bennett, 36 So. 
452, 84 Miss. 493; Davidson v. Wal- 
lace, 53 Miss. 475. 


N.Y.—Jones v. Duerk, 49 N.Y.S. 
987, 25 App.Div. 551; Taylor v. Bald- 
win, 10 Barb. 582 [aff 10 Barb. 626]; 
Green v. Putnam, 1 Barb. 500; Smith 
vy. O’Donnell, 36 N.Y.S. 480, 15 Misc. 
98; Bowen v. Kaughran, 1 N.Y.St. 
121. 

Tex.—Torrey v. Martin, 4 S.W. 642; 
Branch v. Makeig, 28 S.W. 1050, 9 


Young Men’s 
208, 120 


Tex.Civ.Apnp. 399: Robinson v. Moore, 
20 S.W. 994, 1 Tex.Civ.App. 93. See 
also Curtis v. Poland, 2 S.W. 39, 66 
Tex. 511. 


W.Va.—Ward v. Ward, 21 S.E. 746, 
x es 611, 52 Am.S.R. 911, 29 L.R. 


fa] As between divorcees as ten- 
ants in common.—Where a husband 
made payments on property, until di- 
vorce, as a gift to his wife under a 
realty contract executed to them, 
after such divorce, as tenant in com- 
mon, the wife was equally liable for 
payments due, and the husband was 
entitled to a lien as against her for 
payments made after they were di- 
voreed. Meyers v. East Hnd Loan & 
Savings Ass’n of Baltimore City, 116 
A. 453, 189 Md. 607. 


64. Cotton v. Coit, (Civ.App.) 30 
S.W. 281 [rev on other grounds 31 S. 
W. 1061, 88 Tex. 414]. 


65. Branch v. Mokeig, 28 S.W. 
1050, 9 Tex.Civ.App. 399. 
66. Hume v. Howard, (Tex.Civ. 


App.) 48 S.W. 202. 


67. Williams v. Coombs, 33 A. 1078, 
88 Me. 183. 


68. Bemis v. Meyer, 206 P. 566, 119 
Wash, 599. 

69. Westmoreland Guarantee Bldg., 
etc., Assoc. vy. Connor, 65 A. 1089, 216 
Pa. 548. 


70. Westmoreland Guarantee Bldg., 
etc., Assoc. v. Connor, supra. 


71. Norwood v. Parker, 224 N.W. 
831, 208 Iowa 62 [superseding op 217 
N.W. 622]. 

72. Bowman v. Pettit, 56 S.W. 780, 
68 Ark. 126. 

{a] Dien on land of wife of coten- 
ant’s vendee.—Where one of two ten- 
ants in common, at the request of his 


cotenant, paid rent of land they had 
leased, and the cost of fencing, and 
consented to the sale by such coten- 
ant to one who contracted to pay the 
sum for rents and fencing, and gave 
his note therefor, the first-mentioned 
tenant in common was entitled to a 
lien on the land after such vendee had 
conveyed to his wife who had notice 
of the contract between her husband 
and his vendor’s cotenant. Torrey v. 
Martin, (Tex.) 4 S.W. 642. 


73. Victoria Copper Minine Co. vy. 
Rich, 193) B.s14, LES C,CcA 238s 


74 Stenger yv. Edwards, 70 Ill. 
tae Gardner vy. Diederichs, 41 Ill. 


Doctrine of marshaling assets as 
applied between prior creditor and 
liencr see Marshaling Assets and Se- 
eurities § 21. 


75. See supra text and note 63. 


76. Hogan v. McMahon, 80 A. 695, 
115 Md. 195, Ann.Cas.1912C 1260. 


77. Hogan v. McMahon, supra. 


Fee Davidson vy. Wallace, 53 Miss, 


72. Ind.—Eads v. Retherford, 16 
N.E. 587, 114 Ind. 278, 5 Am.S.R. 611. 


Towa.—Oliver v. Montgomery, 42 
Iowa 36. 


Kan.—Young vy. Bigger, 84 P. 747, 
78 Kan. 146. 


Minn.—Fritz v. 
520, 76 Minn. 489. 


Miss.—Davidson v. 
Miss. 475. 


Tex.—Fertitta v. Toler, (Civ.App.) 
43 S.W.(2d) 467; Elmendorf v. City 
of San Antonio, (Civ.App.) 223 S.W. 
631 [rev on other grounds 242 S.W. 
185]; Anderson v. McGee, 130 S.W. 
1040, 61 Tex.Civ.App. 274; Branch y. 
Makeig, 28 S.W. 1050, 9 Tex.Civ.App. 


Ramspott, 79 N.W. 


Wallace, 53 
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equity,®® and enforce the lien against his cotenant’s 
grantee;*! and it has been held a tenant in common 
who had paid the taxes could have a lien against his 
cotenants’ title, although he was in possession under 
the belief that he owned the entire estate.*? 
right of a tenant in common who has paid the taxes to 
contribution against his cotenant does not give him a 
lien on the latter’s share of a refunded assessment 
paid on the common property while they were part- 
ners;8* and it has been held where a tenant in com- 
mon who might have*had his interest assessed sepa- 
rately paid the taxes on the common property, that 
equity would not establish a lien for reimbursement.** 


399. 


Wash.—Stone _ v. 
858, 52 Wash. 375. 


[a] Extent of lien.—Where a ten- 
ant in common pays taxes on the com- 
mon property, he is entitled only to 
foreclose a lien thereon to the extent 
of the proportion of the taxes charge- 
able against the interest of his coten- 
ants. Anderson y. McGee, 130 S.W. 
1040, 61 Tex.Civ.App. 274. 


[b] Origin of lien for taxes paid. 
—"“The right to the lien arises from 
the right to contribution, a right rest- 
ing not in contract express or implied, 
but upon the principle that conscience 
requires equality among _ parties 
equally responsible for a common 
burden. Equity demands that one of 
them shall not bear the burden in ease 
of the others.” Thurston v. Holden, 
265 P. 697, 698, 45 Idaho 724. 


80. Stone v. Marshall, 100 P. 858, 
52 Wash. 375. 


81. Young v. Bigger, 84 P. 747, 73 
Kan. 146. 


#2. Victoria Copper Mining Co. v. 
Rich, 193 F. 314, 118 C.C.A. 2388. 


[a]. Rule applied where tenant in 
common had paid taxes for eighteen 
years. under claim of adverse posses- 
sion, Victoria Copper Mining Co. v. 
Rich, 193 F. 314, 113 C.C.A. 238. 


83. Clark v. Platt, 58 N.Y.S. 361, 
39 App.Div. 670. 


84. Preston v. Wright, 17 A. 128, 
81 Me. 306, 10 Am.S.R. 257. 


85. See supra § 125. 


86. Thiele v. Thiele, 40 A. 446, 57 
N.J.Eq. 98; Helm v. Belvin, 232 P. 
382, 107 Okl. 214. 


[a] Waiver.—Where it became 
necessary to relieve a widow, in pos- 
session of the premises of her de- 
ceased husband with permission of 
~ her children, of the burden of paying 
taxes, the children were held to have 
waived their right to have her keep 
up the taxes, and a child who paid 
them was entitled to a lien on the 
land. Thiele vy. Thiele, 40 A. 446, 57 
N.J.Eg. 98. 


87. Ala.—Long v. Grant, 50 So. 
914, 163 Ala. 507, 136 Am.S.R. 86. 


Cal.—Hewlett v. Owens, 51 Cal. 570. 
Del.—Burton vy. Morris, 3 Harr. 269. 


Ga.—Ralph v. Ward, 34 S.E. 610, 
109 Ga. 368. 

Hawaii. Burrows v. Paaluhi, 4 Ha- 
waii 464. 

Ind.—Dennis v. Wood, 139 N.E. 187, 
79 Ind.App. 565. 

Iowa.—Parker vy. Parker, 135 N.W. 
71, 155 Iowa 65. 

La.—Fox v. Succession of Brous- 


Marshall, 100 P. 
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sard, 109 So. 773, 161 La. 949. 


Me.—Smith v. Smith, 57 A. 999, 98 
Me. 597; Whitten v. Hanson, 35 Me. 
435. 


Md.—Goldsborough y. Martin, 38 A. 
934, 86 Md. 413. ° 


Minn.—Schmidt vy. Constans, 85 N. 
W. 173, 82 Minn. 347, 88 Am.S.R.. 437. 


Mo.—Schrage v. Hutt, 252 S.W. 658. 


Mont.—Ayotte vy. Nadeau, 81 P. 145, 
32 Mont. 498. 


N.J.—Danforth v. Moore, 35 A. 410, 
55 N.J.Hq. 127. 


N.Y.—Beecher v. Bennett, 11 Barb. 
374; Hudson v. Swan, 7 Abb.N.Cas. 
324 [rev on other grounds 83 N.Y. 
552]; In re Heiser’s Hstate, 147 N.Y. 
S. 557, 85 Misc. 271, 12 Mills 16. 


N.C.—Bond vy. Hilton, 44 N.C. 308, 


59 Am.D. 552. 


Pa.—Coleman’s Appeal, 62 Pa. 252; 
Corbett v. Lewis, 53 Pa. 322; Cole- 
man y. Blewett, 43 Pa. 176; Blewett 
v. Coleman, 40 Pa. 45; Coleman v. 
Coleman, 19 Pa. 100, 57 Am.D. 641. 


Tenn.—Currens v. Lauderdale, 101 
S.W. 431, 118 Tenn. 496. 


Tex.—Putty v. Putty, (Civ.App.) 6 
S.W.(2d) 136; Whitfield vy. La Grone, 
(Civ.App.) 191 S.W. 1169; Carleton v. 
Hausler, 49 S.W. 118, 20 Tex.Civ.App. 
275; Gurley v. Dickason, 46 S.W. 53, 
19 Tex.Civ.App. 203. 


Utah.—Lichtenberger vy. Newhouse, 
123 P. 624, 41 Utah 22. 


Vt.—Watkins v. Merrihew’s Estate, 
131 A. 794, 99 Vt. 294; Niles v. Carl- 
ton’s Estate, 75 A. 266, 83 Vt. 261. 


Va.—Harman v. Moss, 86 S.E. 111, 
117 Va. 676. 


Ont.—Rutherford v. Rispin, 59 Ont. 
L. 506, 4 Dom.L.R. 822. 


[a] Cotenants may appoint each 
other agent.—Fargo v. Owen, 29 N. 
Y.S. 611, 79 Hun 181; Harman y. Moss, 
86 S.E. 111, 117 Va. 676. 


[cb] Heirs at law may contract 
with each other (1) in relation to the 
use and oceupation of the common 
property descending to them previous 
to its sale as directed by the testa- 
tor. In re Journey, 44 A. 795, 7 Del. 
Ch. 1. (2) Under an understanding 
between heirs of an undivided estate 
that each is to manage in the interest 
of all some specified part of the es- 
tate, one of such heirs is not to be 
regarded as an agent, whose whole 
time must be given to such interests 
during the continuance of the employ- 
ment, to the exclusion of his care for 
any separate enterprises of his own. 
wierae v. Pierce, 22 N.W. 81, 55 Mich. 


[c] Conveyances.—(1) One coten- 
ant may legally convey to his coten- 


*By GEORGE BALLUFF, JR. (§§ 133-185). 


Remainderman. 
against his coremaindermen, is entitled to contribu- 

| tion for taxes paid on the property during the an- 
| terior estate,®> he has a lien on their title and in- 


[§§ 132-133 


a yYemainderman, as 


Where 


[§ 133] J. Agreements and Conveyances between 
Cotenants.* Tenants in common may contract with 
each other concerning the use of the common prop- 
erty and the disposal of the income therefrom,’* 
and agreements are as binding between them, their 
heirs, personal representatives, and assigns, as if 
between strangers,** if they do not otherwise con- 


ant an interest in land by the ordi- 
nary mode of conveyance. McClure 
v. McClure, 1 Phila. (Pa.) 117, 7 Leg. 
Int. 195. (2) If the intention be to 
convey a fee, then words of inherit- 
ance or perpetuity must be used. 
Rector v. Waugh, 17 Mo. 13, 57 Am. 
D. 251. (3) One cotenant may convey 
definite portion of land which repre- 
sents his interest to cotenant. Chest- 
nut v. Casner, (Tex.Civ.App.) 42 S.W. 
(2d) 175. (4) Where an owner of an 
undivided half interest in realty con- 
veyed to the other owner all her right, 
title, and interest, but reserving “all” 
the minerals, oils, gases, and min- 
eral waters, with a right to ingress 
and egress, the reservation applied 
merely to the grantor’s interest in 
the minerals, and did not confer on 
him the interest of the grantee there- 
in. Rowland v. Lilly’s Heirs, 228 S. 
W. 448, 190 Ky. 757. (5) One tenant 
in common may lease cotenant’s in- 
terest. Crile v. Commissioner of In- 
ternal Revenue, 55 F.(2d) 804. (6) 
Where codwners ousted from posses- 
sion of land sue to establish their 
title and for rents and, pending the 
suit, one of them quitclaimed to the 
other, the rents due the former pass 
to the latter. La Master y. Dickson, 
43 S.W. 911, 17 Tex.Civ.App. 473 [aff 
45° SWeel, 91> Dex. 593i: ‘ 


[d] Agreement to divide proceeds 
of sale between them is not a con- 
veyance of land, or a contract to con- 
vey land within registration acts. Le- 
noir v. Valley River Min. Co., 18 S.E. 
O35) boy IN: Cb ils. 


[e] Waiver of rights.—A tenant in 
common owning an undivided one- 
third interest in a tract of land may 
contract that he will not assert his 
title against existing or future debts 
of his cotenant or that he will waive 
and forego any claim to the fund real- 
ized from the sale of the joint prop- 
erty, and he will thereafter be es- 
topped from protesting that his prop- 
erty was being subjected to the pay- 
ment of individual debts with which 
he was not concerned. McIntire v. 
Garmany, 70 S.E. 198, 8 Ga.App. 802. 


{f{] Mortgagee of undivided inter- 
ests is not bound by an agreement by 
the cotenants to divide the common 
property made without his knowledge 
and before the mortgage. Ralph v. 
Ward, 34 S.E. 610, 109 Ga. 363. 

Agreements: 

As to: 


ma haga ad possession see supra § 


Lien for rent see supra § 67. 


For compensation for services see su- 
pra § 128. 


To pay rent see supra § 64. 


88. Ga.—MclIntire v. Garmany, 70 
S.E. 198, 8 Ga.App. 802. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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flict with the relationship of tenancy in common,®® 
and the rights of the respective parties are held to 
be enforceable either at law or in equity, for pur- 
poses of offense or defense.°® In transactions of sale 
of their interests, cotenants do not stand in the 
yelation of mutual trust and confidence toward each 
other, but deal as adverse parties,®! and, although 
false representations and deceit may be cause to 
cancel an assignment,®? in the absence of fraud in 
the transaction, one cotenant is not liable to the 
other for profits made by a resale,®* but he may 
become liable when he has assumed to act in a fidu- 
ciary capacity.°* A tenant in common, by inserting 
a provision for reversion in a conveyance of the 
property to his cotenant, cannot cause more than 
his original interest to revert back.°® Under a stat- 
ute which provides that a vendor has no equitable 
lien for the purchase money of land sold, a coten- 
ant, who conveys his undivided interest to another 
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cotenant in consideration of the grantee’s promise 

to pay him a certain proportion of the proceeds 

when the land should be sold, has no lien on, or 

interest in, the land or the proceeds, either at law 

et i equity, but merely the obligation of the gran- 
e. 


[§ 134] K. Estoppel between Cotenants®’—1. To 
Assert Title. A tenant in common is not estopped 
to assert title to his undivided interest by knowing- 
ly permitting a cotenant, without objection, to make 
valuable improvements on the common property,?® 
but the rule is otherwise if he does so with knowl- 
edge that the cotenant holds the land adversely and 
claims to be the sole owner.®® 


[§ 135] 2. As to Common Title. A tenant in com- 
mon must act consistently in relation to the title 
under which he claims! and cannot assail that ti- 
tle,2, nor can he litigate his own right of posses- 


Md.—Woodcock v. Pope, 140 A. 76, 
154 Md. 135. 


EE eae ey v. Green, 38 Mich. 
72. 


Mo.—Schrage v. Hutt, 252 S.W. 658. 


-N.Y.—In re Heiser’s Estate, 147 N. 
Y.S. 557, 85 Mise. 271, 12 Mills 16. 


Pa.—Coleman vy. Blewett, 43 Pa. 
176; Coleman v. Grubb, 23 Pa. 393. 


Utah.—Lichtenberger v. Newhouse, 
123 P. 624, 41 Utah 22. 


Vt.—WNiles v. Carlton’s Estate, 75 A. 
266, 83- Vt. 261. 


[a] Enforceable against grantee. 
—An agreement between cotenants 
may be enforceable against the gran- 
tee of one of them. Jones v. Rose, 
54 A. 69, 96 Md. 483; St. John v. 
Coates, 18 N.Y.S. 419, 63 Hun 460 [aff 
35 N.B. 891, 140 N.Y. 634]. 


[b] Cancellation.—A tenant in 
common is not precluded from ob- 
taining partition by reason of an 
agreement between all the tenants for 
the purchase of one tenant’s interest, 
where such agreement had been can- 
celed as between the vendor and 
complainant in the partition suit. 
Mylin v. King, 35 So. 998, 139 Ala. 
S19: 


[ce] Cotenants taking no part.—(1) 
Family arrangement between heirs 
of deceased cotenant in possession 
was not binding on cotenants of de- 
ceased taking no part therein. Wal- 
ter v. Walter, 222 N.W. 49, 117 Neb. 
671. (2) Oral agreement among co- 
tenants relative to leasing land is un- 
enforceable where there is a failure 
to secure consent of one of coten- 
ants. Harris v. Tucker, 296 P. 397, 
147 Okl. 210. 


89. See case infra this note. 


[a] Joint tenancy by agreement.— 
Tenants in common may vest each 
other with the right of survivorship 
by deed inter partes, but they cannot 
convert their holding into a technical 
joint tenancy, so as to divest them- 
selves of the right of partition as ten- 
ants in common. Truesdell v. White, 
13 Bush (Ky.) 616. 


90.- Ga.—MclIntire v. Garmany, 70 
S.E. 198, 8 Ga.App. 802. 


lowa.—Parker v. Parker, 135 N.W. 
71, 155 Iowa 65. 


Md.—Woodcock y. Pope, 140 A. 76, 
154 Md. 135. 


Mass.—Barnes v. Bartlett, 15 Pick. 
1. 


N.C.—-Bond v. Hilton, 44 N.C. 308, 


59 Am.D. 552. 


Tenn.—Currens v. Lauderdale, 101 
S.W. 431, 118 Tenn. 496. 


Tex.—Hardee v. Alexander, (Civ. 
App.) 182 S.W. 57. 
[a] MIllustrations.—(1) A _ tenant 


in common, by having agreed with 
his cotenant to claim for his share 
only a certain part of the purchase 
price received by the cotenants for 
the land, could only recover that 
amount, although his interest in the 
land might have entitled him to de- 
mand a larger part of the _ price. 
Parker v. Parker, 135 N.W. 71, 155 
Iowa 65. (2) The failure of a lessee, 
cotenant of the lessor, to make a 
monthly deposit as agreed, was held 
to be a breach of contract warrant- 
ing damages. "Woodcock v. Pope, 140 
A. 76, 154 Md. 1385. (3) Where sev- 
eral grantees in common of the right 
to take oil from land conveyed a part 
of their respective interests under 
deeds containing certain limitations 
to several other persons who thereby 
became tenants in common with them, 
the limitations were held to be en- 
forceable. Thompson’s Appeal, 101 
Pa. 225. (4) Where a tenant in com- 
mon refused to permit a sale of the 
property to which he had agreed, 
thereby preventing his cotenant from 
making payments, he could not have 
the equitable relief of forfeiture of 
his cotenant’s interest to him under 
their contract providing for forfei- 
ture of the rights of either to the oth- 
er in case of default in payments, un- 
der the maxim that he who comes in- 
to equity must come with clean hands. 
Hardee v. Alexander, (Tex.Civ.App.) 
182 S.W. 57. 


[b] Agreement to abstain from le- 
gitimate use not specifically enforce- 
able.—An agreement by one tenant in 
common with another to abstain from 
a certain legitimate use of the prop- 
erty would not be specifically en- 
forced by a court of equity. Fulling- 
ton v. Kyle Lumber Co., 35 So. 852, 
139 Ala. 242. 


91. Ziebarth v. Donaldson, 185 N. 
W. 377; 150 Minn. 3085 Phillips. v. 
Homestake Consol. Placer Mines Co., 
273 BP. 657, 51 Nev. 226. 


[a] Nondisclosure of true physi- 
cal condition.—On the sale of the in- 
terest of a tenant in common in a 
mining lease to his cotenant, a non- 
disclosure of the true physical con- 
dition of the property was not fraud. 
Phillips v. Homestake Consol. Placer 
Mines Co., 273 P. 657, 51 Nev. 226. 


[b] In sale of personal property 


owned by several cotenants, there is 
no implied warranty of title if one 
sells the ‘‘whole” of the property to 
another. Gurley v. Dickason, 46 S.W. 
538, 19 Tex.Civ.App. 203. 


Fiduciary relationship generally 
see supra § 23. 


92. Hanson vy. 
830, 76 Colo. 562. 


Chamberlin, 233 P. 


ve Klein v. Waltman, 188 N.Y.S. 
94. Shaw v. Shaw, 117 P. 1048, 160 
Cal. 733; 
95. Boley v. Boley, 220 N.W. 121, 


206 Iowa 1394. 


96. Green vy. Hall, 108 S.E. 42, 151 
Ga. 728. 
97. To assert that purchase of tax 


beg was for benefit of all see supra § 


To deny liability for expenses see 
supra § 120. 


98. Warner vy. Hill, 112 S.E. 478, 
153 Ga. 510. 


29. Warner v. Hill, supra. 


1. Ala.—Steed v. Knowles, 3 So. 
897, 84 Ala. 205. 


Ind.—Millis v. Roof, 23 N.E. 255, 
121 Ind. 360. 


Kan.—Schoonover v. Tyner, 84 P. 
124, 72 Kan. 475. 


Md.—Funk v. 
301. 


Miss.—Jonas vy. Flanniken, 11 So. 
319, 69 Miss. 577. 


N.H.—Great Falls Co. v. Worster, 
15 N.H. 412. 


Newcomer, 10 Md. 


N.Y.—Siglar v. Van Riper, 10 
Wend. 414. 

Pa.—Sinclair v. Baker, 1 Del.Co, 
305. 

Tex.—Powers v. Minor, 26 S.W. 


1071, 87 Tex. 83. 


Ont.—Leech vy. Leech, 24 U.C.Q.B. 
324 


2. Ark.—Hershey vy. Clark, 27 Ark. 
527. 

Cal.—Bornheimer y. Baldwin, 42 
Cal. 27. 


SoC ER ee v. Wheat, 11 App.D.C. 


Ind.—Millis v. Roof, 23 N.H. 255, 
121 Ind. 360. 


eo sags v. Newcomer, 10 Md 


Mass.—Flagg v. Mann, 14 Pick. 467. 
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sion of the common property, against his cotenant 
therein, whilst holding possession under a contract 
from such cotenant;* but, if a conveyance does not 
in reality create a tenancy in common, although 
it apparently does so, a person claiming thereunder 
may litigate his own rights as against his apparent 
eotenant.* If a tenant in common claims ouster 
of his cotenants, he cannot afterward, in a suit be- 
tween the same parties, claim his original interest 
as tenant in common.® A tenant in common, in pos- 
session under a title other than that of cotenancy, 
is not estopped from setting up an adverse possession 
or claim based on such other title,* as where he 
has acquired title to the whole after his entry,’ and, 
under such circumstances, the mere purchase of a 
title of an alleged cotenant, to quiet title, does not 
work an estoppel.® 


[§ 136] L. Remedics*—1. In General. The right 
of a tenant in common to resort to particular forms 
of actions or remedies in law or in equity, and the 
relief which may be had through such remedies, is 
considercd in subsequent scctions of this title de- 
voted to such particular remedies or forms of ac- 
tions. In accordance with general rules,’° unless 
it is otherwise provided by statute, courts of equity 
will not take jurisdiction of controversies between 


Miss.—Baker vy. Richardson, 50 So. 11. 


U.S.—P. J. M¢Gowan & Sons vy. 
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tenants in common where plaintiff can have a cer- 
tain, complete, and adequate remedy at law.*? And 
on the other hand, if plaintiff is entirely without 
remedy at law,'? or if the remedy at law is not 
adequate, complete, and certain,!# a court of equity 
has jurisdiction of controversies between tenants in 
common. This principle has been applied, where 
redress in courts of law would give rise to a bur- 
densome multiplicity of suits,'* or the damage com- 
plained of is in its nature a continuing one and each 
act or dispute will afford ground for a separate 
action, although the damage may be minute,*® or 
where the several interests of the tenants in common 
have become Complicated and cannot be definitely 
ascertained and set apart at law.1® For example, 
cquity has, among other instances,!7 entertained ju- 
risdiction of an action between tenants in common 
for specific enforecment of contracts,* of an action 
to have a cotenant who has purchased an outstand- 
ing title declared to hold such title in trust for plain- 
tiffs to the extent of their interest in the premises,® 
of an action asking that a purchase by one coten- 
ant of the common property at a foreclosure sale 
under agreement that each other cotenant should 
have time to redeem, should inure to their benefit 
on their contributing their proportion,?® of an ac- 


(2d) 192. 


447, 96 Miss. 394, 


N.Y.—Burhans _ v. 
Barb. 91 [rev on other grounds 7 N. 
Y. 523, Seld. 31]; Phelan v. Kelly, 25 
Wend. 389; Jackson v. Streeter, 5 
Cow. 529. 


Tex.—Powers v. Minor, 
1071, 87 Tex. 83. 


Vt.—Braintree vy. Battles, 6 Vt. 395. 


Wash.—Cedar Canyon Consol. Min. 
Co. v. Yarwood, 67 P. 749, 27 Wash. 
271, 91 Am.S.R.. 841. 


3. Hershey v. Clark, 27 Ark. 527; 
eee vy. Creal, 13 Johns. (N.Y.) 


26 S.W. 


eat Tully v. Tully, 12 P. 246, 71 Cal. 


5. Gregg v. Blackmore, 10 Watts 
(Pa.) 192. 


6 Cooper v. Fox, 7 So. 342, 67 
Miss. 237; Washington v. Conrad, 2 
Humphyr, (Tenn.) 562; Gilmer v. Beau- 
eg 87 S.W. 907, 40 Tex.Civ.App. 


Adverse possession by cotenant see | 


Supra §§ 43-61. 


7. Chamberlain v. Ahrens, 20 N.W. 
814, 55 Mich. 111; Neher v. Armijo, 54 
P. 236, 9 N.M. 325. 


8. Vasquez v. Ewing, 24 Mo. 31, 66 
Am.D. 694; Zapf v. Carter, 75 N.Y.S. 
197. 70 App.Div. 395 [dism 68 N.E. 
1126, 176 N.Y. 576]; Naylor v. Foster, 
99 S.W. 114, 44 Tex.Civ.App. 599; 
York v. Hutcheson, 83 S.W. 895, 37 
Tex.Civ.App. 367. 


Iaterruption of adverse holding 
generally see supra § 52. 


9. See infra §§ 137-208. 
Detinue see Detinue § 15, 


Forcible entry and detainer see 
Forcible Entry and Detainer § 78. 


Replevin see Replevin § 52. 
10. See Equity § 14. 


Van Zandt, 7 


Enquist, 15 F.(2d) 192. 


Ala.—Patten v. Swope, 85 So. 513, 
204 Ala. 169; Gulf Red Cedar Co. v 
Crenshaw, 35 So. 50, 138 Ala. 134; 
McCaw v. Barker, 22 So. 131, 115 Ala. 
ee Nelms v. McGraw, 9 So. 719, 93 
Ala, 8 


Alaska.—Garside v. Norval, 1 Alas- 
ka 19. But see Johnson v. Berger, 3 
Alaska 151 (which, like Garside v. 
Norval, supra, was an action for ac- 
counting but in which the court held, 
apparently without regard to whether 
there was an adequate remedy at law 
or not, that the action might be main- 
tained in equity under a statute pro- 
viding that a tenant in common ‘may 
maintain any proper action” against 
his cotenant for receiving more than 
his just proportion of the rents and 
profits). 


Ark.—Harnwell v. Arkansas Rice 
Growers’ Co-Op. Ass’n, 276 S.W. 371. 
oe Ark. 622; Trapnall vy. Hill, 31 Ark. 


Cal.—Pico vy. Columbet, 12 Cal. 414, 
73 Am.D. 550. 


Ga.—Thompson vy. Sanders, 39 S.E. 
419, 118 Ga, 1024. 


Ill.—Oglesby v. Pasco, 79 Ill. 164, 


Me.—Carter v. Bailey, 64 Me. 458, 
18 Am.R. 273. 


_ Mass.—Blood.v. Blood, 110 Mass. 
045; Adams vy. Palmer, 6 Gray 336. 


N.J.—Martin v. Martin, 23 A. 822. 


Pa,—Gloninger v. Hazard, 42 Pa. 
389; Asricultural Trust Co. v. Eby, 
29 Pa.Dist. 267. 


W.Va.—Mylius v. Arnold, 128 S.E. 
737, 99 W.Va. 349, 


[a] Suit to recover possession.— 
A tenant in common, ousted from 
common property by a cotenant, has 
an adequate remedy at law to recover 
possession and any damages, and s« 
cannot maintain a suit in equity. P. 
J. McGowan & Sons v. Enquist. 15 F 


*By WILLIAM A. MARTIN (§§ 136-163). 


12. Johns v. Johns, 9 So. 419, 93 
Ala. 239. 


[a] Rule applied.—Where land 
held in common is sold for taxes, and 
bought by one of the tenants, his 
cotenants’ remedy against him is in 
equity, as they have no title to sup- 
port an action at law. Their claim, 
if worth anything, is an_ equitable 
right to have defendant declared a 
trustee of the title for their equal 
benefit of such equitable title. The 
court of chancery alone has jurisdic: 
tion. Johns y. Johns, 9 So. 419, 93 
Ala. 239. : 


18. Smith, v. King, (50 Ga. 193; 
Field v. Craig, 8 Allen (Mass.) 357; 
May v. Parker, 12 Pick. (Mass.) 34, 
22 Am.D. 393; Ferry v. Henry, 4 Pick. 
(Mass.) 74. . 


Jurisdiction in case of mutual or 
complicated accounts or where discov- 
ery is sought see infra § 138. ° . 


14. May v.. Parker, 12 
(Mass.) 34, 22 Am.D. 393. 


15. May v. Parker, supra.. 
16. Smith yv. King, 50 Ga. 192. 
17. "See supra notes 12-16. 


18. In re Coates Street, 2 A é 
(Pa.) 12. aes 


[a] Thus an agreement for mutu- 
al releases between parties about to 
make a partition, would in equity, aft- 
er such partition, be enforced between 
them. In re Coates Street, 2 Ashm. 
(Pa.) 12. \ 


19. Mills v. Hart, 52 P. 680, 24 
Colo. 505, 65 Am.S.R. 241, 


[a] Evidence held insnfficient to 
sustain judgment for plaintiff.—Rob- 
inson v. Bledsoe, 139 P. 245, 23 Cal. 
App. 687. : 


20. Caldwell v. Caldwell, 3 
173 Ala. 216. were Re. Se aee 


[a] Taches.—A delay of five year 
before demand by the tenants Tauern 
mon that the purchase should inure 


Pick. 


Yor later cases, developments and changes in the law see Annotations, same title and section number 
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tion to impress a trust on the common property in 
plaintiff’s favor against a eotenant and a third per- 
son who purchased it on a foreclosure of a mort- 
gage,** of an action against the wife of a cotenant 
who purchased the common property at a tax sale 
for a decree declaring that defendant holds in trust 


‘one-half interest in the land for plaintiff and for 


a conveyance of such interest,?? of an action to have 
plaintiff declared owner of one-half interest in land 
and for an accounting against a cotenant who de- 
layed payment of interest on a mortgage thereon 
vntil it was foreclosed and procured his son to re- 
deem from the sale for his benefit,2? of an action 
to confirm a sale by one cotenant of the common 
property and obtain a decree against his cotenant 
and the purchaser for plaintifi’s share of the pur- 
chase price,?* and of an action against the executor 
of a deceased cotenant who asserts an adverse claim 
to the whole property and who is insolvent and 
threatening to sell the property to establish the re- 
spective interests of plaintiffs in the property and for 
an accounting and for a receiver to take charge of 
the property and sell it.25 On the other hand, one 


to their benefit was not such laches as Bene and profits see Partition §§ 488-— 


to deprive them of their right. Cald- 
well v. Caldwell, 55 So. 515, 173 Ala. 
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tenant in common cannot maintain against a coten- 
ant an equitable proceeding having for its purpose 


the complete ousting of the latter from the posses- 


sion of the land held in common, and from all par- 
ticipation in the profits thereof.2* Statutes provid- 
ing that a court of equity may hear and determine 
in equity all disputes between tenants in common 
where there is no adequate remedy at law confer 
jurisdiction only where the relation actually exists. 
It is not sufficient that the parties intended to be- 
come tenants in common.?7 


[§ 137] 2. Account or Accounting—a. For Rents 
and Profits?® or for Use and Occupation—(1) Right 
To Maintain—(a) In Gencral. At common law the 
appropriate remedy by a tenant in common against 
his cotenant who had secured more than his just 
share or proportion was an action of account against 
bim as his bailiff if he had appointed him such;?® 
but no action of account, or any action at law, could 
be maintained at common law by one tenant in com- 
mon against his cotenant for taking more than his 
just share or proportion unless he had in fact con- 
stituted him bailiff of his part,?° although, as else- 


N.Y.—Elwell v. Burnside, 44 Barb. 
447; McMurray v. Rawson, 3 Hill 59. 


Okl.—Airington v. Airington, 192 


216. tonants in common for having used | P. 639, 79 Okl. 243, 27 A.L.R. 182. 


21. Rider v. Phillips, 178 N.Y.S.| more than share of common property 
142, 109 Misc. 48 (where it was held}see Accounts and Accounting § 236 


Pa.—Enterprise Oil & Gas Co. vy. 


that evidence was sufficient to show 
that the cotenant was the real owner 
of the property, and that he consent- 
eda to foreclosure of the mortgage for 
the purpose of cutting off the infant’s 
interest, buying it in through a third 
person). 


22. Egan v. Egan, 131 A. 129, 98 N. 
J.Eq. 487 (holding, however, that 
where land was purchased by the wife 
of one cotenant at a tax sale, and the 
other cotenant made no assertion or 
claim of right to the land during the 
time she remained compos mentis, 
estimated at from ten to nineteen 
years after the sale, for all of which 
period the purchaser remained in open 
and hostile possession, such laches is 
a bar to any claim the former coten- 
ant might assert). : 


23. Cohen v. Friedman, 102 N.E. 
815. 259 Ill. 416 (holding that it was 
properly decreed that the title to one- 
half of the property should be deed- 
ed to plaintiff on payment of one-half 
of the amount paid by the son for the 
certificate, instead of requiring plain- 
tiff to pay what the son had paid). 


24. Pollard v. Coleman, 4 Call (8 
Va:) 245. And see as sustaining this 
view. Barclay v. Barclay, 155 N.Y. 
S. 221 [aff 156 N.Y.S. 1114, 171 App. 
Div. 951]. 


' 25. Coppedge v. Coppedge, 87 S.E. 
392, 144 Ga. 466. 


' 96. Thompson v. Sanders, 39 S.E. 
419, 420, 1138 Ga. 1024. 


“In order for a co-tenant to get a 
standing in a court of equity, he must 
come willing to do equity, and to do 
equity he must concede and accord to 
his co-tenant whatever rights he may 
have in the property.” Thompson v. 
Sanders, supra. 


27. Flage v. Mann, 14 Pick. (Mass.) 
467. 
23. Accounting as incidental re- 
lief in partition suits for: 
Advances see Partition §§ 480-486. 
Improvements see Partition §§ 497- 
511, 


text and note 23 [a]. 


29. Cal.—Pico v. Columbet, 12 Cal. 
414, 73 Am.D. 550. 


Be eect Seat v. Bursey, 42 App.D.C. 


Ill.—Wooley v. Schrader, 4 N.E. 
658, 116 Ill. 29. 


ie ee ee v. Calef, 47 N.H. 


eer eneam v. Orr, 4 Watts&S, 


Tex.—Ring v. Smith, 1 Tex.A.Civ. 
Cas. § 1116. 


Vt.—Hayden v. Merrill, 44 Vt. 336, 
8 Am.R. 372. 


W.Va.—-Cecil v. Clark. 35 S.E. 11, 
47 W.Va. 402, 81 Am.S.R. 802. 


Eng.—Henderson v. Eason, 17 Q.B. 
701, 79 E.C.L. 701, 117 Reprint 1451. 


[a] Where tenants in common of 
chattels occupied them in common, 
no action of account lies between 
them. McMurray y. Rawson, 3 Hill 
GNEXR) 59. 


SO. Ala,—Fielder v. Childs, 73 Ala. 
567. 

Cal.—Pico v. Columbet, 12 Cal. 414, 
78 Am:D. 550. 


Conn.—Lacon _ v. 
Conn. 331. 


D.C.—Lyon vy. Bursey, 42 App.D.C. 
519. : 
Tll.—Cheney v. Ricks, 58 N.E. 234, 
187 Ill. 171; Angelo v. Angelo, 35 N, 
BK. 229, 146 Ill. 629; Woolley v. 
Schrader, 4 N.E. 658, 116 Ill. 29. 


Me.—Hudson v. Coe, 8 A, 249, 79 
Me. 83, 1 Am.S.R. 288; Cutler v. Cur- 
rier, 54 Me. 81. 


Mo.—Ragan v. McCoy, 29 Mo. 356; 
Gregg v. Roaring Springs Land, etc., 
Co., 70 S.W. 920, 97 Mo.App. 44. 


N.H.—Webster v. Calef, 47 N.H. 
289. 


N.J.—Izard v. Bodine, 11 N.J.Eq. 
403, 69 Am.D. 595. 


Davenport, 16 


National Transit Co., 35 A. 687, 172 
Pa. 421, 51 Am.S.R. 746; Frisbee’s 
Avpeal, 88 Pa. 144; Kline v. Jacobs, 
68 Pa. 57; Kennedy’s Estate, 1 Lack. 
Leg.N. 135. 


R.I—Hazard vy. Albro, 20 A. 834, 
iy Ras 18a 


'§.C.—Thompson y. Bostick, 16 S.C. 
Eq. 75. 


_Tenn.—Blanton v. Vanzant, 2 Swan 


Tex.—Ring v. Smith, 1 Tex.A.Civ. 
Cas.:'§ 1115; McGrady v. McRae, 1 
Tex.A.Civ.Cas. § 1036. 


Vt.—Hayden v. Merrill, 44 Vt. 336, 
8 Am.R. 372; Leach v. Beattie, 33 Vt. 
195; Brinsmaid v. Mayo, 9 Vt. 31. 


Va.—Early v. Friend, 16 -Gratt. (57 
Va.) 21, 78 Am.D. 649. 


W.Va.—Dodson v. Hays, 2 S.E, 415, 
29 W.Va. 577: 


Eng.—Henderson vy. Eason, 17 Q.B. 
701, 117 Reprint 1451; Thomas v. 
Thomas, 14 Jur. 180; Wheeler v. 
Horne, Willes 208, 125 Reprint 1135. 


Ont.—Gregory v. Connolly, 7 U.C. 
QB: 500: 


“Tf one tenant in common maketh 
his companion his bailiff of his part, 
he shall have an action of account 
against him. But, although one ten- 
ant in common, without being made 
bailiff, take the whole profits, no ac- 
tion of account lies against him; for, 
in an action of account, he must 
charge him either as a guardian, bail- 
iff, or receiver, which he cannot do, 
unless he constitute him his bailiff.” 
Coke Litt. p. 199 b [quot Hudson v. 
at 8 A. 249, 79 Me. 83, 89, 1 Am.S.R. 
288]. 


{a] Basis of rule.—‘‘This rule had 
its inception in the theory that co- 
tenants have several and equal rights 
to possession, and that the entry and 
possession of one will be presumed to 
be in accordance with his title, and 
that presumption continued until 
some positive act of exclusion oc- 
curred.” Airington v. Airington, 192 
P. 689, 79 Okl. 243, 27 A.L.R. 182. 
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where shown, he had a remedy by ejectment if oust- 
ed from possession,?1 and afterward by action of 
trespass for mesne profits if successful in the ac- 
tion of ejectment.22 But by the statute of Anne** 
the foregoing doctrine was changed. And an ac- 
tion of account might be maintained by one tenant 
in common against the other charging him as bailiff 
for receiving more than his just share or propor- 
tion, without special appointment or agreement mak- 
ing him bailiff,?4 and this statute has been adopted 
as part of the common law or reénacted in many 
of the American states and provinces of Canada, 
or statutes of similar import enacted.*® These stat- 
utes create a cause of action which theretofore did 
not exist and prescribe a remedy for its enforce- 
ment, and the action thus created is made to de- 
pend on privity of estate between tenants in com- 
mon,’ and not on privity of contract,®® as was the 
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formly held that the action therein provided for lies 
in favor of a cotenant to recover his proportion of 
rents and profits from the property owned in com- 
mon actually received by his cotenant from a third 


person ;*8 but the decisions are not in agreement as 


to whether the action also lies for mere use and 
occupation by a cotenant. The Hnglish decisions 
hold that the statute of Anne applies only to cases 
where one tenant in common receives money or 
something else from another person to which both, 
cotenants are entitled simply by reason of their be- 
ing tenants in common and in proportion to their 
interest in such and in which one receives and keeps, 


more than his just share according to their propor-’ 


tion and that the statute does not apply to a mere 
use or occupation by a cotenant, unless he excludes 
the other from possession.2® And in many Amer- 
ican states which have adopted the statute of Anne 


case at common law.?* 


31. See infra § 167. 
32. See infra §$ 188, 189. 
33. St. 4 & 5 Anne ec 16 § 27. 


84. Henderson v. Eason, 17 Q.B. 
701, 117 Reprint 1451; Beer v. Beer, 
12 C.B. 60, 188 Reprint 823; Wheeler 
eT ai Willes 208, 125 Reprint 


$35. Conn.—Brady v. Brady, 74 A. 
684, 82 Conn. 424. 


Ga.—Huff v. McDonald, 22 Ga. 131, 
68 Am.D. 487. 


Tll.—Angelo v. Angelo, 35 N.E. 229, 
146 I[ll. 629. 


Me.—Hudson v. Coe, 8 A. 249, 79 
Me. 83, 1 Am.S.R. 288. 


Mo.—Ragan v. McCoy, 29 Mo. 356; 
Gregg v. Roaring Springs Land & 
Min. Co., 70 S.W. 920, 97 Mo.App. 44. 


Gee cpsten v. Calef, 47 N.H. 

N.J.—Willson v. Willson, 5 N.J. 
Law 928; Izard v. Bedine, 11 N.J.Ea. 
408, 69 Am.D. 595; Kruszewski v. En- 
terprise Loan & Investment Co., 155 
A. 463, 9 N.J.Mise. 739. 


N.Y.—Gedney vy. Gedney, 55 N.E. 
1, 160 N.Y. 471. See Arona Holding 
Corp. v. Fraser, 209 N.Y.S. 756, 125 
Misc. 333. 


N.C.—Roberts v. Roberts, 55 N.C. 
128; Wagstaff v. Smith, 39 N.C. 1. 


N.D.—Johnson v. Johnson, 164 N. 
W. 327, 38 N.D. 138, L.R.A.1918B 602. 


Okl1.—Airington v. Airington, 192 P. 
688, 79 Okl. 248, 27 A.L.R. 182. 


Pa.—Harrington Bros. v. Florence 
Oil Co., 35 A. 855, 178 Pa. 444; Fris- 
bee’s Appeal, 88 Pa. 144; Kline v. Ja- 
cobs, 68 Pa. 57; Irvine v. Hanlin, 10 
Serg.&R. 219; In re Kennedy’s Estate, 
1 Lack.Leg.N. 185; Keller v. Lamb, 
10 Luz.Leg.Reg. 246. 


R.I.—Hazard v. Albro, 20 A. 834, 17 
R.I. 181; Knowles v. Harris, 5 R.I. 
402, 73 Am.D. 77. 


is Tenn.—Blanton v. Vanzant, 2 Swan 
{658 


Vt.—Hayden v. Merrill, 44 Vt. 336, 
8 Am.R. 372. 


Va.—Early v. Friend, 16 Gratt. (57 
Va.) 21, 78 Am.D. 649. 


Wis.—Stewart v. Stewart, 68 N.W. 
886; 90 Wis. 516, 48 Am.S.R. 949. 


Ont.—Gregory v. Connolly, 7 U.C. 
Q.B. 500. 


In construing the statute 
of Anne and statutes of like import it has been uni- 


“The statute makes the tenant in 
common who receives more than 
comes to his just share, ipso facto, 
bailiff for his cotenant for the excess, 
so far as necessary for the main- 
tenance of the action.” Hazard v. 
Albro, 20 A. 834, 17 R.I. 181, 188. 


“The effect of the statute... 
was to introduce between the parties 
the relation of principal and bailiff, 
as fully and effectually, as if the 
same had been done by express agree- 
ment and stipulation, on the part of 
one to act for all.” Jolly v. Bryan, 
86 N.C. 457, 460. 


$6. Lyon v. Bursey, 42 App.D.C. 
519; Hayden v. Merrill, 44 Vt. 336, 8 
Am.R,. 372. 


37. See supra text and note 35. 


ss. Alaska.—Johnson y. Berger, 3 
Alaska 151. 


Ill.—Cheney v. Ricks, 58 N.E. 234, 
187 Ill. 171; Crow v. Mark, 52 Ill. 332. 


Ind.--Humphries v. Davis, 100 Ind. 
369; Crane v. Waggoner, 27 Ind. 52. 


Mo.—Gregg v. Roaring Springs 
Land & Min. Co., 70 S.W. 920, 97 Mo. 
App. 44. 


N.J.—O’Connell v. O’Connell, 117 A. 
634, 93 N.J.Eq. 603; Izard v. Bodine, 
11 N.J.Eq. 403, 73 Am.D. 595. 


hea eee v. Knapp, 18 Barb. 


N.D.—Johnson v. Johnson, 164 N. 
W. 327, 38 N.D. 138, L.R.A.1918B 602. 


AE Saga peg v. Becker, 24 Pa.Super. 


Eng.—Henderson vy. Eason, 17 Q.B. 
701, 117 Reprint 1451; Freeman Co- 
tenancy and Partition § 273. 


39. Henderson yv. Eason, 18 Q.B. 
701, 720, 117 Reprint 1451; Sturton v. 
Richardson, 18 M.&W. 17, 153 Reprint 
7; McMahon'v. Burchell, 2 Phil. 127, 
22 Eng.Ch. 127, 41 Reprint 889. 


“There are obviously many cases 
in which a tenant in common may oc- 
eupy and enjoy the land or other sub- 
ject of tenancy in common solely, and 
have all the advantage to be derived 
from it, and yet it would be most un- 
just to make him pay anything. For 
instance, if a dwelling house, or barn, 
or room, is solely occupied by one 
tenant in common, without ousting 
the other, or a chattel is used by one 
ecotenant in common, nothing is re- 
ceived; and it would be most inequi- 
table to hold that he thereby, by the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


or enacted statutes of similar import the same con- 
clusion has been reached.*° 


But in other states 


simple act of occupation or use, with- 
out any agreement, should be liable 
to pay a rent or anything in the na- 
ture of compensation to his cotenants 
for that occupation or use to which 
the full extent to which he enjoyed it 
he had a perfect right. It appears 
impossible to hold that such a case 
could be within the statute; and an 
opinion to that effect was expressed 
by Lord Cottenham in McMahon v. 
Burchell (2 Phillip’s Rep. 134). Such 
cases are clearly out of the operation 
of the statute. Again, there are many 
cases where profits are made, and are 
actually taken, by one cotenant, and 
yet it is impossible to say that he has 
received more than comes to his just 
share. For instance, one tenant em- 
ploys his capital and industry in cul- 
tivating the whole of a piece of land, 
the subject of the tenancy, in a mode 
in which the money and labour ex- 
pended greatly exceed the value of 
the rent or compensation for the mere 
occupation of the land; in raising 
hops, for example, which is a very 
hazardous adventure. He takes the 
whole of the crops; and is he to be 
accountable for any of the profits in 
such a case, when it is clear that, if 
the speculation had been a losing one 
altogether, he could not have called 
for a moiety of the losses, as he would 
have been enabled to do had it been 
so cultivated by the mutual agree- 
ment of the cotenants? The risk of 
the cultivation, and the profits and 
loss, are his own; and what is just 
with respect to the very uncertain 
and expensive crop of hops is just 
also with respect to all the produce 
of the land, the frustus industriales, 
which are raised by the capital and 
industry of the occupier, and would 
not exist without it.” Henderson y. 
Eason, supra (per Parke, B.). 


40. Ind.—Ryason vy. Dunten, 73 
N.E. 74, 164 Ind. 85; Schissel v. Dick- 
son, 28 N.E. 540, 129 Ind.” 139% 
Humphries vy. Davis, 100 Ind. 369; 
era v. Waggoner, 27 Ind. 52, 89 Am. 


. 


Mich.—Everts v. Beach, 31 Mich: 
135, 18 Am.R. 169. 


Minn.—Kean v. Connelly, 25 Minn. 
222, 33 Am.R. 458 (recognizing rule). 


Mo.—Ragan v. McCoy, 29 Mo. 359. 


N.J.—Izard v. Bodine, 11 N.J.Law 
404, 69 Am.D. 82; O’Connell v. O’Con- 
nell, 117 A. 634, 93 N.J.Eq. 603. 


N.Y.—Dresser v. Dresser, 40 Barb. 
300; Woolever v. Knapp, 18 Barb. 265. 


ae ee 
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where the statute of Anne has been adopted or sim- 
ilar legislation enacted it has been held that the ac- 
tion provided for by the statute lies in favor of one 
cotenant against another for use and occupation, 
where he receives more than his share of the issues 
In other states the action is main- 
tainable because of local statutes broader in their 
provisions than the statute of Anne,*? or some other 


and profits.*! 


Pa.—Wells v. Becker, 24 Pa.Super. 


174; Norris v. Gould, 15 Wkly.N.C. 
Le Keller v. Lamb, 10 Luz.Leg.Reg. 
246. 


See Sargent v. Parsons, 12 Mass. 
149 (where the court said that it was 
not necessary to decide whether the 
statute of Anne was in force in the 
state, because if it were in force it 
would not aid plaintiff's cause, as he 
had not charged defendant had re- 
ceived rents and profits ‘otherwise 
than by his occupancy”). 


41. Ga.—Shiels v. Stark, 14 Ga. 
429; Thompson vy. Thompson, 121 S. 
E. 586, 31 Ga.App. 340. 


Ky.—Schlickman v. Dusing, 224 S. 
W. 174, 188 Ky. 745; New Domain Oil 
& Gas Co. v. McKinney, 221 S.W. 245, 
188 Ky. 183; Larmon v. Larmon, 191 
S.wW. 110, 173 Ky. 477; Johnson’s 
Res. vy. Johnson, 159 S.W. 606, 155 


N.C.—McPherson v. McPherson, 33 
N.C. 391, 53 Am.D. 416. 


Okl.—Prairie Oil & Gas Co. v. Al- 
len, 2 F.(2d) 566, 40 A.L.R. 1389 (con- 
struing Oklahoma statute). 


S.C.—Thompson y. Bostick, 16 S.C. 
Eq. 75; MeGahan v. Rondout Nat. 
Bank, £5 S:Ct. 347,/ 156. U.S. 218,39 
L.Ed. 403 (stating South Carolina 
law). 


Vt.—Hayden v. Merrill, 44 Vt. 336, 
8 Am.R. 372: 


Va.—Egegleston v. Crump, 143 S.E. 
688, 150 Va. 414; Adkins v. Adkins, 
85 S.E. 490, 117 Va. 445; Newman v. 
Newman, 27 Gratt. (68 Va.) 714; Gra- 


ham v. Pierce, 19 Gratt. (60 Va.) 28, 
100 Am.D. 658; Early v. Friend, 16 
Gratt: (57 Va.) 21, 78 Am.D. 649; 


Ruffners v. Lewis’ Ex’rs, 7 Leigh (33 
Va.) 720, 30 Am.D. 518. 


W.Va.—Ward v. Ward, 21 S.E. 746, 
40 W.Va. 611, 52 Am.S.R. 911,:29 L.R. 


A. 449; Dodson v. Hays, 2 S.E. 415, 29 
W.Va. 577. 
[a] In support of this view it was 


said, with reference to the leading 
English case on the subject (1) “with 
all deference to the court of Exche- 
quer Chamber, I think the construc- 
tion they put upon the word ‘receiv- 
ing’ is too technical and narrow, at 
least for our country; and if it bea 
just one in England, 
the circumstances existing there 
which do not exist here. I do not see 
the force of the distinction drawn by 
that court between the words ‘receive’ 
and ‘take’ in this connection. I think 
the word ‘receiving’ in the statute 
literally means a receiving of profits 
as well by use and occupation as by 
renting out the property. At all 
events there is, in substance, no dif- 
ference between them, and the former 
is as much within the reason and the 
meaning of the law as the latter. If 
a tenant in common wae Ye out the prop- 
erty and receive more! than his just 
share of the rent, he is accountable 
for the excess to his cotenants. Why 
should he not be alike accountable 
when, instead of renting out the prop- 
erty, he solely occupies and uses Ht, 
and thus receives more than his just 
share of the profits? Why should he 
be told: ‘If you rent out the property 
and receive the rent, you must share 


it is because of 
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it out with your co-tenants. But if 
you solely occupy and use it and take 
all the profits, you will not be ac- 
countable to them?’ Would he hesi- 
tate between these alternatives? I 
think the same principle precisely ap- 
plies to the two cases. Early v. 
Hriend, 16, Gratt. “ChifieVia. 20.47.78 
Am.D. 649. CDA no cultivate and 
have the use of lands is to receive 
the rents and profits, though the oc- 
cupier is his own tenant.” Shiels 
v. Stark, 14 Ga. 429, 436. 


42. See cases infra this note. 


[a] In TIHinois (1) the statute 
makes any cotenant liable who “shall 
take and use the profits or benefits” 
of the common estate in greater pro- 
portion than his or her interest li- 
able to account. This statute, it was 
said, is clearly broader than the stat- 
ute of Anne, on which it is founded, 
and extends the accounting to benefits 
such as may accrue from use and oc- 
cupation, as well as profits (Cheney 
Vj RICKS 58a Nee wao4eu Lome hl. olde 
Angelo v. Angelo, 35 N.E. 229, 146 Ill. 
629; Woolley v. Schrader, 4 N.E. 
658, 116 Ill. 29); (2) and the proper 
remedy is by action to compel an ac- 
counting for Such use and occupation 
(Cheney v. Ricks, supra; Angelo v. 
Angelo, supra) (3) or an accounting 
may be had on a bill for partition 
(McParland v. Larkin, 39 N.E. 609, 
155 Ill. 84). (4) A tenant in common 
is not liable to account for the rental 
value of the land, or any part of it, 
until a demand is made by a cotenant 
or cotenants or there should be an 
ouster or refusal to permit joint oc- 
cupation. Cooper v. Martin, 139 N. 
E. 68, 308 Ill. 224. 


[b] In Montana an action for ac- 
counting for use and occupation is 
authorized by a _ statute providing 
that “if any person shall assume and 
exercise exclusive ownership over, or 
take away, destroy, lessen in value or 
otherwise injure or abuse any prop- 


|erty held in joint tenancy or tenancy 


in common, the party aggrieved shall 
have his action for the injury in the 
same manner as he would have if 
such tenancy or tenancy in common 
did not exist.” Ayotte v. Nadeau, 81 
P. 145, 32 Mont. 498. 


[c] In Ohio it would seem that an 
action of account for use and occupa- 
tion by one cotenant against another 
may be maintained under a statute 
giving a “civil action” for rents and 
profits “received” by a cotenant in ex- 
cess of his share “according | ,to the 
equity and justice of the case.”’ Con- 
ard v. Conard, 38 OhioSt. 467. And 
see as sustaining this view West v. 
Weyer, 18 N.E. 537, 46 OhioSt. 66, 15 
Am.S.R. 552. 


[dad] In Pennsylvania (1) as al- 
ready shown, the statute of Anne 
which was there adopted was held 
not to authorize the action provided 
by the statute for mere use and oc- 
cupation by one of the tenants in 
common. See supra text and notes 
30, 35. (2) But by the act of June 24, 
1895, which was intended to remedy 
this defect in the law, the action of 
account for use and occupation was 
held to be authorized by a provision 
that in all cases in which any real 
estate is now or shall hereafter be 
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form of action is given by such statutes.43 

[§ 1388] (b) Actions in Equity. The jurisdiction 
of courts of equity in actions for accounting between 
tenants in common where one of them has received 
more than his share of the rents and profits of the 
common estate is an ancient one,** which has been 
universally recognized.*® 
only court to which an appeal could be made where 


Originally equity was the 


held by two or more persons as ten- 
ants in common, and one or more 
of such tenants shall have been 
or shall hereafter be in possession 
of such real estate, it shall be 
lawful for any one or more of such 
tenants in common not in possession 
to sue for and recover from such ten- 
ants in possession his or their propor- 
tionate part of the rental value of 
such real estate for the time such real 
estate shall have been in possession 
as aforesaid. Keller v. Lamb, 10 Luz. 
Leg.Reg. 246; Heft’s Estate, 9 Kulp 
337. And see as sustaining this view. 
Stifer v. Stifer, 34 Pa.Co. 107; Lan- 
caster v. Flowers, 11 Pa.Dist. 495 (in 
both of which cases accounting for 
use and occupation was required in 
partition proceedings). 


fe] In Rhode Island (1) an action 
of account for use and occupation is 
maintainable under a statute provid- 
ing that, whenever two or more per- 
sons have and hold any estate as ten- 
ants in common, and one or more of 
the owners of such common property 
shall take, receive, use, or have benefit 
thereof, in greater proportion than 
his or their interest therein, such 
Owner or owners shall be liable to 
render his or their account of the use 
and profit of such common property 
to his or their fellow commoner or 
commoners, jointly or severally. 
Hazard v. *Albro, 20. A. 834,017 Re 
181, 183; Almy v. Daniels, 4A. 7538, 10 
A. 654, 15 RI. 312 [aff IN (etree Wy ( 
EEE, 543]; Knowles v. Harris, 5 RI. 
402, 73 Am.D. 77. (2) “Our statute 
is broader in its application than the 
statute of Anne as interpreted by the 
English courts, and has been held to 
ereate a liability to account even 
where there have been’ no actual re- 
ceipts.” Hazard v. Albro, supra. 


43. Assumpsit see infra § 158. 
Trespass on case see'infra § 193. 


44. Minion v. Warner, 144 N.E. 
665, 238 N.Y. 413; Leach v. Beattie, 
33 Vit. 293. 


45. Ala.—McCaw v. Barker, 22 So. 
131,115 Ala. 643. 


Ill.— Henson y. Moore, 104 fll. 403; 
Crow v. Mark, 52 Ill. 3382. 


Ky.—Talbott v. Todd, 5 Dana 190. 


N.J.—Willson vy. Willson, 5 N.J. 
Law 791. : 


N.Y.—Wright v. Wright, 59 How. 
LoS, 176; Sherman v. Ballou, 8 Cow. 
304. 


Vt.—Leach v. Beattie, 33 Vt. 190. 


IEng.—Denys v. Shuckburgh, 5 Jur. 
21, 160 Reprint 912. 


Ont.—Curry v. Curry, 25 Ont.A. 267, 
277; 2 Story Equity (14th ed) § 622. 


And see cases infra this section. 


“There can be no doubt that there 
was, independently of the statute (of 
Anne), a similar remedy in equity.” 
Curry v. Curry, supra. 


‘It is a clear proposition that 
equity has jurisdiction in actions be- 
tween ecotenants for an accounting. 
(Story’s Eq. Jur. § 466).’’ Henson v. 
Moore, 104 Ill. 403, 410. 


fa] Agreement for management of 
property by one cotenant.—If two 
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one cotenant had received more than his share of 
the rents and profits,*® unless he had been appoint- 
The statute of Anne 
and statutes of similar import giving an action of 
account by one tenant in common against another**® 
do not interfere with the jurisdiction of courts of 
equity;4® but it has been held that courts of equity 
have concurrent jurisdiction with courts of law.®° 
While, influenced by statutory provisions, there is 
some authority to the contrary,®! it is generally 
held that a court of equity is without jurisdiction 
unless there are special circumstances which re- 
quire the interposition of a court of equity,®? and 


ed bailiff by his cotenant.*? 


it has accordingly been held that 


tenants in common of personal prop- 
erty have used the same in the prose- 
ccution of business, under an agree- 
ment as to the compensation of one 
of them, who was “‘to superintend the 
establishment,’ and who survives the 
other, the administrator of the de- 
ceased tenant in common may main- 
tain a bill in equity to compel the 
survivor to exhibit an account of the 
transactions under such agreement, 
and of the manner in which the busi- 
ness was carried on. Field v. Craig, 
8 Allen (Mass.) 357. 


4G. Minion v. Warner, 144 N.E. 
665, 238 N.Y. 413; Leach v. Beattie, 
33 Vt. 195, 200. 


“The only means of obtaining such 
san account by one tenant in common 
of another was by bill in the court 
of chancery; which court had origi- 
nal jurisdiction in that behalf, found- 
ed on that peculiar relation of the 
parties, and not at a'l depending on 
the need of discovery and the inci- 
dental right of administering full and 
final relief.” Leach v. Beattie, su- 
pra. 

47. See supra § 137. 

48. See supra § 137. 

49. Minion v. Warner, 
665, 238 N.Y. 413; 
33 Vt. 195; Denys v. Shuckburgh, 5 


Jur. 21, 160 Reprint 912. And see cas- 
es infra note 50. 


Effect of enlargement of remedy at 
law upon equity jurisdiction gener- 
ally see Equity § 18. 


144 N.E. 


‘60. Ala.—McCaw v. Barker, 22 So. 


131, 115 Ala. 543. 
Ark.—Trapnall v. Hill, 31 Ark. 345. 


Ga.—Neel v. Morris, 73 Ga. 406 
(under statute). 


Me.—Carter v. Bailey, 64 Me. 458, 
18 Am.R. 273. 


N.Y.—Minion v. Warner, 144 N.E. 
665, 238 N.Y. 413 [overr Niehaus v. 
Niehaus, 125 N.Y.S. 1071, 141 App. Div. 
251]; Scott v. Guernsey, 48 N.Y. 106; 
Maekotter v. Maekotter, 131 N.Y.S. 
815, 74 Mise. 214; Wright v. Wright, 
59 How.Pr. 176. 


Pa.—Harrington v. Florence Oil 
Co., 35 A. 855, 178 Pa. 444 (under ex- 
press statutory provision). 


Vt.—Leach v. Beattie, 33 Vt. 195. 


Eng.—Denys v. Shuckburgh, 5 Jur. 
21, 160 Reprint 912. 


51. See cases infra this note. 


{a] Im Alaska, where it is provid- 
ed by statute that a tenant in com- 
mon may “maintain any proper ac- 
tion” against his cotenant for receiv- 
ing more than his just proportion of 
the rents and profits, it was held, ap- 
parently without regard to whether 


there was an adequate remedy at law 


Leach v. Beattie, | 
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a bill in equity 


or not, that an action might be main- 
tained in a court of equity. Johnson 
v. Berger, 3' Alaska 151. 


[b] In fllinois the statutes ex- 
pressly provide for a bill in equity 
for accounting, and it was said that 
this remedy is now almost universal- 
ly pursued. Angelo v. Angelo, 35 N. 
EH. 229, 146 Ill. 629. See Cheney v. 
Ricks, 58 N.E. 234, 187 Ill. 171; Cady 
v. Ridenour, 158 Ill.App. 97; Hol'ahan 
v. Sowers, 111 Ill.App. 263 (all recog- 
nizing rule). 


52. Ala.—Patten v. Swope, 85 So. 
518, 204 Ala. 169; McCaw v. Barker, 
22 So. 181, 115 Ala. 543; Nelms v. 
McGraw, 9 So. 719; 93 Ala. 245. 


Ark.—Trapnall v. Hill, 31 Ark. 345. 


Cal.—Pico v. Columbet, 12 Cal. 414, 
73 Am.D. 550. 


Me.—Carter v. Bailey, 64 Me. 458, 
18 Am.R. 273. 


boeeae ane ne v. Blood, 110 Mass. 


Pa.—Gloninger v. Hazard, 42 Pa. 
389; Agricultural Trust Co. v. Eby, 
29 Pa.Dist. 267. 


W.Va.—Mylius v. Arnold, 128 S.E. 
737, 99 W.Va. 349. 


53. Trapnall v. Hill, 31 Ark. 345; 
Carter v. Bailey, 64 Me. 458, 465, 18 
Am.R. 273. 


“When .. . the amount, if any, 
is simple, and all upon one side, and 
can be fully and readily adjusted by 
a judgment in an action of assumpsit, 
and no discovery is sought, the neces- 
sity for entertaining equity jurisdic- 
tion of the case does not exist, and 
the court will decline it.” Carter v. 
Bailey, supra. 


ee Gloninger v. Hazard, 42 Pa. 


55. Patten v. Swope, 85 So. 513, 
204 Ala. 169; McCaw v. Barker, 22 
So. 1381, 115 Ala. 548; Nelms v. Mc- 
Graw, 9 So. 719, 93 Ala. 245, 248; Car- 
ter v. Bailey, 64 Me, 458, 18 Am.R. 
273; Blood v. Blood, 110 Mass. 545; 
Mylius v. Arnold, 128 S.E. 737, 99 W. 
Va, 349. 


“Conceding that a court of equity 
has jurisdiction to compel an account 
between tenants in common, where 
one has received more than his share 
of the profits, the exercise of the ju- 
risdiction is dependent on unadjust- 
ed complicated matters of account, 
or the necessity of a discovery.” 
Nelms v. McGraw, supra. 


[a] Thus (1) where the amount 
of rents received by one cotenant for 
the use of the common property is 
fixed and certain, and there is no con- 
fusion or complication of the accounts 
between the tenants in common, the 
one who has not received his share 
has a plain and adequate remedy for 


cannot be maintained unless the accounts are mu- 
tual,®? or unless the accounts are mutual and dis- 
covery is sought,®+ or unless there is complication 
in the accounts,®® or unless there is need of discov- 
ery,°® or unless a fiduciary relation exists on the 
part of defendant to complainant.®>* Where an ac- 
tion at law will not afford an adequate and complete 
remedy, equity has jurisdiction,®* and it has been 
held that a bill for accounting is the proper remedy 
where defendant sustains a fiduciary relation to 
plaintiff,°® or where the accounts are complicated,®° 
or where the accounts are both mutual and compli- 
cated,®* or where the accounts are all on one side 


its recovery at law, and cannot main- 
tain a bill in equity for such purpose. 
McCaw v. Barker, 22 So. 131, 115 Ala. 
543. (2) A court of equity will not 
entertain. jurisdiction of a bill be- 
tween owners in common of stereo- 
type plates, seeking for an account 
for the use and income of the com- 
mon property, when no discovery is 
sought, and the accounts are simple 
and can be properly and conveniently 
adjusted in an action at law. Carter 
v. Bailey, 64 Me. 458, 18 Am.R. 273. 


[b] Where amount of recovery 
has been definitely fixed and agresd 
on by parties, the proper remedy is 
an action at law. Mylius v. Arnold, 
128 S.E. 737, 99 W.Va. 349 


56. McCaw v. Barker, 22 So. 131, 
115 Ala. 543. 


57. See Harrington v. Florence Oil 


Co., 35 A. 855, 178 Pa. 444. See also 
Accounting § 56. 
{a] Whether fiduciary relation 


arises out of cotenancy alone.—(1) 
In one jurisdiction it was stated that, 
even if it be conceded that to sustain 
an equitable action for accounting it 
must generally appear that there is 
some trust, or quasi trust, or fidu- 
ciary relation existing between the 
parties, as between tenants in com- 
mon who hold their estate through 
descent or under a will, there is such 
a quasi-trust relationship. Minion v. 
Warner, 144 N.E. 665, 238 N.Y. 413. 
(z) But in another jurisdiction it 
was held that the right to invoke the 
powers of a court of equity for an 
accounting between tenants in com- 
mon where one cotenant had collected 
from a third person money rent for 
the common property is not predica- 
ble alone of the relation. Patten v. 
Swope, 85 So. 518, 204 Ala. 169. 


58. Sanders v. Robertson, 57 Ala. 
465; Dunbar v. Dunbar, 163 S.W. 
1159, 111 Ark. 640 mem; Willson v. 
Willson, 5 N.J.Law 791; Harrington 
v. Florence Oil Co., 35 A. 855, 178 Pa. 
444; Gloninger v. Hazard, 42 Pa. 389. 


59. Harrington v. Florence Oil Co., 
85 A. 855, 178 Pa. 444, 


60. Sanders vy. Robertson, 57 Ala, 


465; Dunbar v. Dunbar, 163 S.W. 
1159, 111 Ark. 640 mem. 


61. Gloninger v. Hazard, 42 Pa. 


[a] Cotenants in oil lease, and 
partners in development of ma- 
chinery.—Where plaintiffs and de- 
fendants are the owners astenants in 
common of an oil lease, and are also 
partners in the machinery and ap- 
pliances for developing the oil, and in 
the business of mining and selling the 
oil produced from the well, and both 
parties have expended money upon 
the enterprise, but defendants refuse 
to furnish to plaintiffs any statement 


For later cases, developments and changes in the law see Annotations, same title and section number, 


eee 


he 


“ 


ey too ee 


§§ 138-141] 


and discovery is sought.*? So it has been held that a 
court of equity, where all mere trusts are of right 
cognizable, alone has jurisdiction of an action to 
compel an account of rents and profits for land 
owned in common, where one of the parties has a 
mere equitable interest and the other has a legal 
title in the land;** and that the remedy for an 
accounting for rents and profits between tenants in 
common is necessarily by a bill in equity where the 
account is of uncertain amount, and is to be ren- 
dercd between three or more parties, each having 
a several interest;°* although if there were two 
defcndants, whose interest was entirely joint, an 
action of account would lie.¢® As elsewhere shown, 
accounting for rents and. profits may be enforced 
as incidental relicf in a suit for partition;®* and it 
has been held that, where the rents were not due and 
payable at the time the partition suit was brought, a 
bill for an accounting therefor will lie after termi- 
nation of the partition suit.®7 


By whom maintained. While a bill for an account 
may be sustained by a tenant in common without 
previously obtaining possession, where the acts of 
the tenant in possession do not amount to an oust- 
er,°® a court of equity has no jurisdiction of an 
action for accounting by one tenant in common 
against another who has ousted him from possession 
until after the determination of the question of title 
in a pending suit at law;*® and this is so whether 
plaintiff claimed the whole or a part as against the 
tenant holding adversely.*° Such an action is not 
the proper action for trying title.” 


Jeinder. An action for an accounting for the re- 
ceipt by defendant of more than his proportion of 
the common property cannot be joined with causes 


of their expenditures, plaintiffs have 
a standing in equity for discovery, 
and for a settlement of accounts. It 


308 Ill, 224. 
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Ill.—Cooper v. Martin, 139 N.E. 68, 77. 


Mont.—Ayotte v. Nadeau, 81 P. 145. 78. 
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of action for torts and injuries arising from negli- 
gence.*? 


Coparcener, being liable for rents, his coparce- 
ners have the same remedy in’ equity for an account 
as tenants in common.7? 


[§ 139] (2) Conditions Precedent. Ordinarily, a 
demand for an accounting is a condition precedent 
to the right to maintain an action therefor,’* and 
if the action is for a share of the rents collected 
by defendants, the demand must be made within a 
reasonable time after the receipt thereof;75 and 
it is also esscntial to the right to maintain the ac- 
tion that there should have been a refusal of the 
dcmand.*® Conversely, on refusal of the demand 
the right of action accrues.77 On a bill by a tenant 
in common against his ecotenant holding adversely 
under an outstanding title acquired by him, for a 
conveyance of plaintiff’s undivided interest and for 
an accounting for rents and profits, plaintiff is not 
required to pay, as a condition to his right to a 
conveyance of his intcrest, his share of an alleged 
loss in carrying the land.78 


[§ 140] (3) Defenses. In an action by a tenant 
in common for an accounting for rents and profits 
against a cotenant who managed and rented the 
property as his own without any acknowledgment 
of plaintiff’s right, it is not a defense that the prop- 
erty had been leased for immoral purposes.?® 


[§ 141] (4) Limitations and Laches.2° The ju- 
risdiction of courts of equity being concurrent with 
that of courts of law in matters of accounting,§* 
courts of equity are bound by the statutes of limi- 
tations in actions for an accounting by a tenant in 
common for rents and profits,®? the mode of relief 


Johnston v. Price, 33 A. 688, 
172° Pa. 427. 


Sunter v. Sunter, 90 N.E. 561, 


would be difficult to conceive of 4/39 yfront. 498; Wetzstein v. Boston &| 204 Mass. 448. 


more appropriate case for equitable 
cognizance. Johnston v. Price, 33 A.. 
688, 172 Pa. 427. 


Montana,Consol. Copper & Silver Min- | 79 
ing Co., 72 P. 865, 28 Mont. 451. 7 


Daniel v. Daniel, 198 P. 728,. 
730, 116 Wash, 82, 27 A.L.R. 177. , 


“To refuse to require the account- 


62. Gloninger v. Hazard, 42 Pa. 
389. 
63. Cearnes v. Irving, 31 Vt. 604. 
64. Wiswell v. Wilkins, 4 Vt. 137. 
65. Wiswell v. Wilkins, supra. 
66. See Partition § 488. 


67. Bates v. Hamilton, 45 S.W. 
641, 144 Mo. 1, 68 Am.S.R. 407 (the 
court on this state of facts considered 
the action as analogous to the com- 
mon-law action for mesne profits 
after successful termination of an 
eiectment suit between tenants in 
common). 

Trespass for mesne profits see 
infra §§ 188, 189. 

68. Johnson v. Burslem, 2 L.J.Ch. 
O.S. 168. 

69. Swearingen v. Barnsdall, 59 A. 
477, 210 Pa. 84; Frisbee’s Appeal, 88 
Pa. 144. 

70. .Frisbee’s Appeal, supra. 

71. Frisbee’s Appeal, supra. 

72. Hall v. Fisher, 20 Barb. (N.Y.) 
441. 


73. O’Bannon v. Roberts, 2 Dana 
(Ky.) 54; Graham v. Graham, 6 T.B. 
Mon. (Ky.) 561, 17 Am.D. 166. 


74, Conn.—Barnum v. Landon, 25 
Conn. 137. . 


ee v. Bla, 47 A. 414, 70 N.H. 
3. 


Ohio.—West v. Weyer, 18 N.E. 537, 
46 OhioSt. 66, 15 Am.S.R. 552. 


Vt.—Aiken v. Smith, 21 Vt. 172. 


Wash.—Crodle v. Dodge, 168 P. 986, 
99 Wash, 121. 


fa] Rule applied.— When the 
profits for which an accounting is 
sought are the result of the individual 
labors of the tenant in possession and 
no demand for an accounting has been 
made, an accounting will not be de- 
creed. Crodle v. Dodge, 168 P. 986, 
99 Wash. 121. 


[b] Limitation of rule—(1) A 
limitation of the rule is that no de- 
mand for an account is necessary 
where it would have been unavailing 
(Daniel v. Daniel, 181 .P. 215,-106 
Wash. 659), (2) as where property of 
tenants in common was productive 
when acquired and had been withheld 
bv defendant under an adverse claim 
(Daniel v. Daniel, supra). Demand as 
setting statute of limitations in mo- 
tion see infra § 141. 


75. Ela v. Ela, 47 A. 414, 70 N.H. 
163. 

76. Ayotte v. Nadeau, 81 P. 145, 32 
Mont. 498; Wetzstein v. Boston & 
Montana Consolidated Copper & Sil- 
ver Mining Co., 72 P. 865, 28 Mont. 
451. 


ing would be to punish the innocent, 
rather than the guilty party, and this 
is not the purpose of the ruie relied 
upon. Its purpose is to discourage 
illegal transactions, and, when this 
purpose is better subserved by recog- 
nizing and enforcing the transaction 
than it is by ignoring it, courts have 
never hesitated so to do.” Daniel v. 
Daniel, supra. 


80. Barring actions for partition. 
see Partition §§ 226-229. 


81. See supra § 138; Accounts and 
Accounting § 57. 


82. Ky.—Talbott v. Todd, 5 Dana 
90. ; 


N.Y.—Minion vy. Warner, 144 N.E. 
665. 288 N.Y. 413; St. John v. Coates, 
18 N.Y.S. 419, 63 Hun 460 [aff 35 N.E. 
891, 140 N.Y. 634]. @ 


N.C.—Jolly v. Bryan, 86 N.C. 4573. 
Wagstaff v. Smith, 17 N.C. 1. 


i S.C.—Corbett v. Laurens, 26 S.C.Eq.. 
01. 

Tenn.—tTerrill v. Murry, 4 Yeré.. 
104. 


Ont.—In re Kirkpatrick, 10 Ont,.Pr. 


Compare German v, Heath, 116 N. 
W. 1051, 139 Iowa 52 (holding statute 
not to run in favor of nonresident). 
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being immaterial.2 Whether the forum in which 
the relief is sought is legal or equitable, the statute 
does not commence to run against the right sought 
to be enforced until there has been a demand for 
an accounting and a refusal thereof,** or until the 
relationship has been repudiated to the knowledge 
of the party seeking the accounfing,®® or until the 
relation of tenancy in common has been terminat- 
ed. On the other hand, the statute commences 
to run from the time of a demand for an accounting 
and a refusal,’? or from the time of an actual oust- 
er,®® or claim of defendant of the property as his 
own,®® or from the time the relationship ceases by 
reason of partition..° A demand for a share of 
money received for a lease of property and a refusal 
thereof is not essential to set the statute of limita- 
tions in motion against the right asserted where 
defendant had at no time recognized plaintiff’s right 
as cotenant, but had always claimed exclusive own- 
ership.®! In accordance with general principles else- 
where considered,®? if there exists between the par- 
ties mutual, open, and current accounts, the statute 
does not commence to run until the accrual of the 
last item. 


Laches. On a bill for accounting by a tenant in 
‘common against his cotenant for rents received by 
him, the defense of laches is not available to defend- 
-ant where there has been no refusal to account on 
demand and no other act of defendant to apprise 
plaintiff that he claimed to be entitled to all the 
income from the property held in common.®* Ney- 
ertheless, such an action is barred by laches where 
plaintiff has acquiesced in the management of the 
property by his ecotenant and in the annual accounts 
rendered by him, and where the action is brought 
after a great lapse of time against defendant’s per- 
sonal representative and after the death of witnesses 
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and the destruction of papers showing the details of 
the various transactions.®° 


[§ 142] (5) Parties. Where there are several 
tenants in common, some of whom have been in the 
receipt of profits and some not, each of the latter 
must bring his own action of account for what he 
claims; they cannot bring a joint action in the names 
of two or more to recover their several shares.®® 
So, where several tenants in common receive the 
profits, unless it ean be shown that they received 
them jointly as partners, an action of account can- 
not be brought against them jointly, but each must 
be sued separately.°* Where one cotenant collects 
rents, another cotenant may bring an action against 
him, without joining as parties other cotenants hav- 
ing an interest in the property, where only a judg- 
ment against the individual property of the cotenant 
is sought;°* but if judgment is sought, collectable 
out of the fund consisting of rents collected by the 
cotenant for the benefit of all of the cotenants, all 
of the cotenants must be joined as parties,®® and, 
after the death of the cotenant collecting rents, an 
action may be maintained against his executrix for 
rents collected before his death, the same as though 
the action was brought during the life of the coten- 
ant.1 In suits for an accounting between tenants 
in common, mortgagees of the common property have 
been held to be? and not to be? necessary parties de- 
fendant. Two or more tenants in common may main- 
tain a joint bill in equity for an accounting against 
another tenant in common who assumed the manage- 
ment of the joint estate and collected the rents, when 
it appears that the rights of all the parties arose 
out of the same title on the same state of facts, that 
their claims were of equal amounts, and that any 
defense set up under the pleadings would be avail- 
able against all of the plaintiffs.* 


Casper, 41 N.C.) Civ.App.) 11 S.W.(2d) 329. 


Generally see Accounts and <Ac-| 457; Northeot v. 
counting § 84. B03. 92. See Limitations of Actions § 
83. Minion v. Warner, 144 N.E. [a] Exception to rule;: franud.— | 232. 


665, 238 N.Y. 413. 


(1) An exception to the rule has been 93. 


Minion v. Warner, 144 N.E. 


84 Ramsey v. Street, 104 S.B. 222, 
150 Ga. 539; Bacon v. Bacon, 165 N.F. 
485, 266 Mass. 462; Robinson v. 
Robinson, 53 N.E. 854, 173 Mass. 233; 
Jolly v. Bryan, 86 N.C. 457; Northcot 
v. Casper, 41 N.C. 303, 306 [overr 
Wagstaff v. Smith, 39 N.C. 1 (rev 17 
IN. C7264) ]. Apparently contra see 
St. John v. Coates, 18 N.Y.S. 419, 63 
Hun 460. 


“The statute begins to run, when 
@ cause of action accrues, and a cause 
of action cannot accrue, until one 
withholds what the other demands or 
is presumed to demand, and, in 
agency, a demand is not presumed un- 
til the relation ceases.” Northcot v. 
Casper, supra. , 


Demand as condition precedent to 
right of action see supra § 139. 


85. Smith v. Smith, 81 S.E. 895, 
141 Ga. 629; Huff v. Chambers, 22 Ga. 
131, 68 Am.D. 487; Bacon v. Bacon, 
165 N.E. 485, 266 Mass. 462; Robinson 
v. Robinson, 53 N.H. 854, 173 Mass. 
233; Northcot v. Casper, 41 N.C. 303. 
See Sommers v. Bennett, 69 S.E. 690, 
€8 W.Va. 157 (recognizing rule). 


86. Wagstaff v. Smith, 17 N.C. 264, 


87. Cooper y. Martin, 139 N.E. 68, 
308 Ill. 224; Talbott v. Todd, 5 Dana 
(Ky.) 190; Jolly v. Bryan, 86 N.C. 


recognized in cases of fraud. A court 
of equity will not permit the statute 
to commence running until after the 
discovery of a fraud, even though a 
court of common law may have con- 
current jurisdiction. Talbott v. Todd, 
5 Dana (Ky.) 190, 200. (2) “In the 
adoption of this rule [by which the 
court is bound by statute of limita- 
tions], as a mere creature of equity, 
it is not surprising, that an exception 
should be made, in those cases where 
no laches can be imputable until the 
discovery of fraud, by which the 
claim of the party has been concealed 
by the device of his adversary.” Tal- 
bott v. Todd, supra. 


bers Northcot v. Casper, 41 N.C. 
vuVo. 

So, kerri fy. 
(Tenn.) 104. 


sees Wagstaff v. Smith, 17 N.C. 264, 


4 


Murry, 4 Yerg. 


“It is not the receipt of each par- 
ticular item of an account which puts 
the statute in motion, but the cesser 
of the privity or connection from 
which the accountability arises. So 
long as that relationship or privity or 
connection continues, the statute does 
not commence running.” Wagstaff v. 
Smith, supra. 


91. Easterling v. Murphey, (Tex. 


665, 238 N.Y. 413. 


94. Wolkau v. Wolkau, 132 N.E 
507,299. Te 176s 


[a] The reason is that “the pos- 
session of one of two tenants in com- 
mon is the possession of both, and the 
one in possession cannot deprive his 
cotenant of his rights in the property 
or the income therefrom because the 
cotenant in possession is permitted to 
retain all the income for a number of 
years, and is not compelled to account 
regularly.” Wolkau v. Wolkau, 132 
N.E. 507, 510, 299 Ill. 176. 

95. Ryan v. Gorman, (Mo.) 183 S. 
W. 594. 

96. McPherson v. McPherson, 33 
N.C. 391, 53 Am.D. 416. 
97. McPherson v. 

supra, 


98. Armstrong v. Armstrong, 185 
N.Y.S. 858. 


99. Armstrong Vv. 
supra. 

1. Armstrong v. Armstrong, supra. 

2. Howard v. Throckmorton, 59 
Cal. 79. 

3. Barnum vy. Landon, 25 Conn. 


McPherson, 


Armstrong, 


4 Larzelere v. Jones, 53 Pa.Super. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


in 


‘ 


§§ 143-144] 


[§ 143] (6) Pleadings—(a) In Actions at Law. 
In an action of account for rents and profits or 
for use and occupation at common law, the declara- 
tion must allege that plaintiff and defendants are 
tenants in common,® and must state the proportion 
owned by each;*® and a declaration stating merely 
that plaintiff has an interest in the land, without 
defining it, is essentially defective.’ When the ac- 
tion rests upon the theory of the receipt by defend- 
ant of rents and profits as bailiff,’ it is essential 
that the complaint allege that defendant occupied 
the premises upon agreement with plaintiff as re- 
¢eiver or bailiff of his share of the rents and prof- 
its. It is, however, not necessary to allege that 
defendants had taken more than their share of the 
rents and profits, as defendants are accountable 
for plaintifi’s share of whatever rents and profits 
they received.1° If the action is based on the stat- 
ute of Anne or statutes of similar import,1! the dec- 
laration must allege specifically all the facts nec- 
essary to bring the action within the statute relied 
on;'? it must allege that the parties are tenants in 
common,?* and must state the proportions in which 
they severally hold,t* and that defendant has re- 
ceived more than his just share or proportion.1> A 
demand for an accounting must be alleged,!® but it 
has been held on motion for arrest of judgment that 
the declaration is good without an averment that 
a reasonable time had elapsed before the request 
for account and the commencement of the action.!” 
In an action of account by two tenants in common 
against one for receiving more than his share of 
the common property, it is improper to join a claim 
for loss sustained by one of the two where the co- 
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tenant by false pretenses obtained an injunction, 
that not being a matter of account;18 nor is it per- 
missible to join a claim for injuries sustained by tres- 
pass on houses and fixtures erected by plaintiff.1® 
In an action for an accounting between cotenants for 
rents received, interest will not be allowed a ¢o- 
tenant on amounts found due, where there was no 
allegation or prayer that such interest be allowed.?° 


Plea of plene computavit, in an action of account 
against a tenant in common as bailiff, is not sat- 
isfied by defendant’s showing that he rendered an 
account of the produce of the sales of goods belong- 
ing to himself and plaintiff, together with an ac- 
count of the charges attending the sales; he ought 
also to render an account of the loss, if any, aceru- 
ing from the sales, or an account which shows an 
agreed balance between plaintiff and defendant.21 


Under denial of an allegation that defendant had 
collected: and appropriated to his own use plain- 
tiff’s portion of the rents, defendant may show that 
he had erected a building on the land at his own 
expense, and claim that such expense in whole 
or in part should be allowed him upon an account- 
ing ordered.?2 


[§ 144] (b) In Equitable Actions. Under the 
view that special circumstances requiring the inter- 
position of a court of equity are essential to give 
it jurisdiction of a bill by a tenant in common 
against his ecotenant for an accounting of rents 
and profits,?* it has been held that a bill brought 
for this purpose must set forth the circumstances 
creating the necessity for equitable interposition.?4 


5. Cearnes v. Irving, 31 Vt. 604. 
6. Cearnes v. Irving, supra. 

7. Cearnes v. Irving, supra. 

8. See supra § 137. 


9. Pico v. Columbet, 12 Cal. 414, 
73 Am.D. 550. 


10. Barnum v. Landon, 25 Conn. 


137, 148. 
“The defendants are sued as bailiffs 
Of, %: the) plaintiff. —< es DINOWeacn 


bailiff is defined to be ‘a servant that 
has the administration and charge of 
lands, goods and chattels, to make the 
best benefit for the owner, against 
whom an action of account lies, for 
the profits which he has raised or 
made, or might by his industry or 
care have raised or made.’” Barnum 
v. Landon, supra. 


11. See supra § 137. 


12. Hayden v. Merrill, 44 Vt. 336, 
8 Am.R. 372; Strong v. Richardson, 
19 Vt. 194. 


[a] Form of complaint held suffi- 
cient see Kruszewski v. Enterprise 
Loan & Investment Co., 155 A. 463, 
9 N.J.Mise. 739. 


13. Woolley v. Schrader, 4 N.E. 
658, 116 Ill. 29; Irvine v. Hanlin, 10 
Serg.&R. (Pa.) 219; Hayden v. Mer- 
rill, 44 Vt. 336, 8 Am.R. 372. 


14, Woolley v. Schrader, 4 N.E. 
658, 116 Ill. 29; Hayden v. Merrill, 
44 Vt. 836. 8 Am.R. 372; Strong v. 
Richardson, 19 Vt. 194; Brinsmaid v. 
Mayo, 9 Vt. 31. 


[a] Statement held insufficient.— 
An allegation that plaintiff and de- 
fendant were ‘joint and equal owners 


[62 C. J.—27] 


of the lot” is insufficient, not being a 
“distinct statement of the amount of 
interest of either, whether a moiety, 
or a less quantity, nor, consequently, 
whether they were the only tenants in 
common of the lot, or whether others 
associated in interest with 
them.” Strong v. Richardson, 19 Vt. 
194, 197. 


15. I1l.—Woolley v. Schrader, 4 N. 
E. 658, 116 Ill. 29. 


Pa.—Irvine v. Hanlin, 10 Serg.&R. 
219. 


Vt.—Hayden v. Merrill, 44 Vt. 336, 
8 Am.R. 372; Strong v. Richardson, 
19 Vt. 194; Brinsmaid v. Mayo, 9 Vt. 
aa 


Va.—Early v. Friend, 16 Gratt. (57 
Va.) 21, 78 Am.D. 641. 


Eng.—Sturton v. Richardson, 13 M. 
&W. 21. 153 Reprint 7; Wheeler v. 
Horne, Willes 208, 125 Reprint 1135. 


“Unless it appear in what capacity 
he is sued, the auditors cannot tell 
how he is to aecount, or whether they 
are to examine him on oath; for if he 
is charged as bailiff, generally, the 
plaintiff will be nonsuited, unless he 
can prove the defendant was actually 
his bailiff, as at common law.” Irvine 
v. Hanlin, 10 Serg.&R. (Pa.) 219, 221. 


[a] Statement held insufficient.—A 
statement that defendant had the 
charge and administration of the land 
owned in common, and the possession 
thereof, and cut, sold, and used tim- 
ber to a large amount and of a large 
value, is an insufficient statement of 
the reception by defendant of an un- 
due proportion of the lands. Strong 
v. Richardson, 19 Vt. 194. 


16. Ayotte v. Nadeau, 81 P. 145, 32 
Mont. 498; Wetzstein v. Boston & 
Montana Consol. Copper & Silver Min- 
ing Co., 72 P. 865, 28 Mont. 451. 


17.. Beer v. Beer, 12 C.B. 60, 138 
Reprint 823. 


18. Hall v. Fisher, 20 Barb. (N.Y.) 
441. 


19. Hall v. Fisher, supra. 


20. Thomas v. Pitre, 122 So. 854, 
168 La. 573. 


21. Baxter v. Hozier, Arn. 519, 5 
Bing.N.Cas. 288, 35 E.C.L. 161, 132 
Reprint 1115. 


22. Brady v. Brady, 74 A. 684, 82 
Conn. 424 [aff 84 A. 925, 86 Conn. 
HOO A 


[a] Reason is that, where one ten- 
ant has received more than his “due 
proportion” of the rents and profits 
of land owned by two of them in com- 
mon, the due proportion cannot be de- 
termined in an action for accounting 
without taking into consideration all 
the equities arising between the par- 
ties with respect to such Jand. Brady 
v. Brady, 74 A. 684, 82 Conn. 424 [aff 
84 A. 925, 86 Conn. 199]. 


23. See supra § 138. 


24. McCaw y. Barker, 22 So. 181, 
115 Ala. 548; Nelms v. McGraw, 9 So. 
719, 938 Ala. 245; Trapnall v. Hill, 31 
Ark. 345, 355; Pico v. Columbet, 12 
Cal. 414, 73 Am.D. 550. 


“The pleader should have shown 
the facts and circumstances consti- 
tuting the difficulty, or inadequacy of 
legal relief, and the equitable juris- 
diction, by particular statement, as 
we'l as by direct averment.” Trap- 
nall v. Hill, supra. 


a 
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“There is also authority to the effect that, if defend- 


ant wishes to raise the defense that the remedy at 
law is adequate, it must be pleaded, otherwise it 
is waived.2® <A bill by a cotenant for accounting 
for use and occupation of land states no case in- 
dicating liability to account where it alleges no 
ouster, no ‘promise to pay, and nothing to indicate 
that defendant occupied other than as of right as 
tenant in common.?® And a bill by one tenant in 
common against another, to recover rents and prof- 
its, or to recover for use and occupation, which 
fails to show that defendant received any rents 
and profits from a third person, or that he rented 
the land or any part thereof, or even what the rental 
value of the land was during the time charged for, 
and which also makes no attempt to show that de- 
fendant refused to allow complainant to occupy 
the premises or control his interest in the same, or 
that complainant made any attempt or effort to oc- 
cupy the premises, is bad, and subject to demur- 
rer.27 On a bill for accounting by tenants in com- 
mon against one of them who assumed the manage- 
ment of the property, collected rents, made repairs, 
and disbursed money therefor, and for other pur- 
poses, a statement furnished by defendant to plain- 
tiff need not be made a part of the bill, where it is 
averred that defendants had no means of: verifying 
the statement, as the latter had refused to exhibit 
leases of the property, or vouchers for expenditures 
or repairs.28 Where, in a suit for an accounting, 
the bill involved mutual accounts, defendant, with- 
out pleading, was entitled to prove the items con- 
stituting his offsets and expenses, provided they 
were directly connected with the matters alleged in 
the bill.29 But where a bill by a cotenant of a 
mining claim for an accounting was limited to the 
output of the mine and the expenses incurred in 
mining, defendant, without pleading, was not enti- 
tled to offset expenses incurred by him in survey- 
ing the claim and expenses of litigation over the 
location of the lines of the claim.®°® 


25. Maekotter v. Maekotter, 131 N. 
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counting between complainants, own- 


88 144-145 


[§ 145] (7) Evidence. The burden is on plain- 
tiff, where he seeks an accounting of rents and prof- 
its from his cotenant, to show their exclusive pos- 
session, or the derivation of some profit by defend- 
ant amounting to more than defendant’s share.*? 
Plaintiff must also show a demand for an account- 
ing and a refusal thereof by defendant, otherwise 
the action is not maintainable.?? The burden is on 
defendant to show what allowances he is entitled 
to.23 There is no such a relationship of trust and 
confidence between tenants in common that transac- 
tions between them, whereby one acquires the in- 
terest of the’ other, are, by reason of the relation- 
ship itself, presumed to be fraudulent, casting the 
burden on the tenant acquiring the interest of the 
other of showing that he practiced no fraud or 
other inequitable means, in an action against him 
for an accounting of the proceeds of a resale of 
the property.24 Partial accounts are inadmissible 
unless the litigant offering them will consent to open 
the whole state of accounts between the parties.®° 
Where, by statute, the judgment in an action of 
account shall be, if against defendant, that he “do 
account” and that the court shall then appoint au- 
ditors to adjust the accounts between the parties, 
evidence in an action of account by a tenant in com- 
mon against another for taking the profits or ben- 
efits of the common estate in greater proportions 
than his interest is inadmissible before the court on 
the question whether or not profits had accrued or 
whether one tenant in common had received more 
than his share, the issue being whether there should 
be an account made.?® General rules** apply as to 
the weight and sufficiency of the evidence.*® If a 
tenant in common is in a position where he may 
be required to account, it is his duty to keep ac- 
curate accounts of his income, expenses, and re- 
ceipts,?® and, if he fails to do so, his cotenants will 
be entitled to prove such items by expert testimo- 
ny.*® So it has been held that, where defendant 
who was managing property in which plaintiff had 


653, 113 Neb. 40. (2) To sustain find- 


Y.S. 815, 74 Misc. 214. 


26. Forler v. Williams, 241 N.W. 
8238, 257 Mich. 686. 


27. Angelo v. Angelo, 35 N.H. 229, 
146 Ill. 626. 


28. Larzelere v. 
Super. 46. 


29. Dettering v. Nordstrom, 148 F, 
ke AS KOM GH NABI 


30. Dettering v. Nordstrom, supra. 


or. Barrell v. Barrell, 25 N.J.Eq. 
173, 

[a] Burden to show rents receiv- 
ed.—(1) The burden is on plaintiff 
to show the net amount of rent re- 
ceived. Gowen v. Shaw, 40 Me. 56. 
(2) After the rent to be paid’ by the 
lessee is proved, the burden is’ on 
defendant to prove that he did not re- 
ceive such amount. Tarleton v. Gold- 
thwaite, 23 Ala. 346, 58 Am.D. 296. 


32. Ayotte v. Nadeau, 81 P. 145, 32 
Mont. 498; Wetzstein v. Boston & 
Montana Consolidated Copper & Sil- 
re Mining Co., 72 P. 865, 28 Mont. 


33. Harman v. Moss, 93 S.E. 609, 
121 Va. 399. 


[a] Thus (1) in a suit for an ac- 


Jones, 53 Pa. 


ers of the land, and defendant, a co- 
tenant, who sold timber on the land 
and conveyed his asserted claim of 
adverse title to a portion of the prem- 
ises to the purchaser of the timber, 
defendant has the burden of proving 
that the cloud upon title to the tim- 
ber resulting from his claim was of 
some definite value before an allow- 
ance can be made therefor. Harman 
v. Moss, 93 S.E. 609, 121 Va. 399. (2) 
But this burden of proof is satis- 
factorily sustained by testimony of 
the purchaser that he would have 
paid one thousand dollars for the 
cloud upon the title to the timber in 
order to extinguish it had the latter 
been sold to him separately at the 
time of the sale of the timber. MHar- 
man v. Moss, supra, 


oe Klein v. Waltman, 188 N.Y.S. 
35. Prentiss v. Roberts, 49 Me. 127. 
36. Hawley v. Burd, 6 Ill.App. 454. 
37. See Evidence §§ 1730-1806. 


38. See cases infra this note; and 
notes 39-41. 


[a] Evidence held sufficient: (1) 
To sustain finding as to amount due 
in action for rents collected by co- 
tenant. Brayton v. Jackson, 201 N.W. 


ings of amount received as _ rent. 
Thomas v. Pitre, 122 So. 854, 168 La. 
573. (3) To show reasonable value 
of use of plaintiff’s interest. Morton 
v. Laesch, 125 P. 498, 52 Colo. 541. (4) 
To show want of special demand on 
defendant before action brought to 
render his account. Aiken v. Smith, 
21 Vt. 172. (5) On a bill in equity 
for an accounting involving the title 
to certain coal land devised by the 
common source of title to testator’s 
three sons as tenants in common, to 
show that one of such sons by his 
deed intended to and did convey his 
entire interest in all the land devised 
him by his father, and that plaintiffs 
as his heirs have no interest therein. 
Earle v. Delaware, L. & W. R. Co., 
113 A. 196, 270 Pa. 152. 


[b] Evidence held insufficient to 
justify an allowance in a settlement 
between tenants in common by way of 
compensation to one of them for tim-. 
ber taken from the land by the other 
on the assumption that all of the 
land bore timber. Alderson v. Horse 
Creek Coal Land Co., 111 S.E. 589, 91 
W.Va. 6387. 


89. Boyce v. Boyce, 88 N.W. 1013, 
124 Mich. 696. 


40. Cain..v. Cain, 31" SB 278), 63 
S.C. 350, 69 Am.S.R: 863. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
\ 


an interest as his own, without recognition of any 
right in plaintiff, keeps no books of aecount, show- 
Ing either gross earnings or the cost of the upkeep, 
he cannot complain because the evidence on the ac- 
counting is more or less indirect and circumstantial, 
it being the best evidence of which the case was, 
from its nature, susceptible.*? 


[§ 146] (8) Trial. In accordance with principles 
governing the trial of civil actions generally,?? in 
actions for accounting for rents and profits it is 
only where special interrogatories are in irreconcil- 
able conflict with the general verdict that the ver- 
dict will be overcome thereby.** 


[§ 147] (9) Amount Recoverable—(a) In Gen- 
eral. In an action of account by a tenant in com- 
mon against his cotenant as bailiff by appointment, 
defendant is not only answerable for his actual re- 
ceipts, but for what he might have made out of the 
land without his willful default;4* but if the ac- 
tion is based on the liability to account imposed by 
the statute of Anne,*® defendant is answerable for 
only so much as he has actually received more than 
his just share.*® He is not liable for negligence 
or misuse of the common property, nor for what 
he might have made by diligence.*7 In an action 
for accounting for rents received, the accounting’ will 
be based on the customary rental value of lands of 
that character in the locality in which they are 
situated.48 If defendant, in such action, has col- 
lected only one half of the amount due, he will be 
required to account for only plaintiff’s proportionate 
share of the amount so collected, as the mere fact 
that rent is owing does not assure its collection and 
no more may be received.*® An accounting for rents 
received should cover the entire period of the com- 
mon ownership for which no accounting has been 
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mon may recover for use and occupation by a ¢o- 
tenant, although not excluding his cotenant from 
use and occupation,®! plaintiff is entitled to recover 
for such use and occupation a proportionate share 
of the reasonable rental value of the property,>? 
irrespective of profits made or which might have 
been made, or of losses suffered in such use during the 
term of exclusive operation.** In a suit by a ten- 
ant in common of an oil and gas lease against his 
cotenant for an accounting, the fact that defendant 
paid for the gas on the basis of sixteen cents per 
one thousand cubic feet is not necessarily controlling 
as the market price of the gas at the well, and the 
basing of a finding of the value thereof on consid- 
eration of all evidence pertaining thereto was prop- 
Where land acquired and held by cotenants 
for sale and profit has been leased for oil and gas 
purposes by one cotenant as trustee, without the 
consent of the other cotenant or the cestui que 
trust, and the lease is subsequently ratified in a 
suit for an accounting of rent and profits, the ac- 
counting should include all money received by the 
lessor cotenant or trustee of such lease by way of 
bonus money or communication money and from 
royalty oils and gas rentals, or otherwise accruing 
under such lease.°> Damages should not be limited 
to such as are recoverable for injury done to the 
property and to actual compensation therefor.®® 


Costs. If the cotenant fails to account until he 
is compelled to do so by legal proceedings, costs do 
not come out of the common property, but the de- 
linquent cotenant is personally lable therefor.57 


Minerals; products of oil and gas wells. Where 
a tenant in common has excluded his cotenant and 
has mined common property, he is bound to account 
to the excluded cotenant for the value of his share 
of the mineral mined in place.*® So, where the tak- 


Henderson v.| & Investment Co., 155 A. 463, 9 N.J. 


50. Ladner v. Rieger, 145 N.Y.S. 
673, 145 App.Div. 695. 


made.®° In jurisdictions where one tenant in com- 
41. Daniel v. Daniel, 198 P. 728,116 { W. 17, 153 Reprint 7; x 
Wash. 82. Dr okees ee me AY Pare: Misc. 739. 
701; eeler v. orne, illes § 
42. See Trial [38 Cyc 1929]. 125 Reprint 1135. 5 
43. Gray v, Gray, 154 N.H. 288, 85 “There is a very material difference 


Ind.App. 636 (holding that, in an ac- 
tion against cotenants for accounting 
for rents and profits, answers to in- 
terrogatories concerning the rental 
value of the farm occupied by defend- 
ants and expenditures by them were 
insufficient to overcome the general 
verdict, in the absence of a finding as 
to the length of their occupancy). 


44, Steffen vy. Hartzell, 5 Whart. 
(Pa.) 447; Irvine v. Hanlin, 10 Serg. 
&R. (Pa.) 219; Early v. Friend, 16 
Gratt. (57 Va.) 21,78 Am.D. 649 note; 
Sturton v. Richardson, 13 M.&W. 17, 
153 Reprint 7; Wheeler v. Horne, Wil- 
les 208, 125 Reprint 1135; Cokes Litt. 
p 172 a. 


[a] Acceptance of notes instead of 
money.—If the cotenant leasing the 
premises negligently accepts notes 
instead of money for the rents, and 
the notes remain unpaid until after 
the insolvency of the maker, he must 
account in money to his cotenants, 
and he cannot require them to take 
the notes received by him. Converse 
vy. Farwell, 1 OhioDec. (Reprint) 141, 
2 West.L.J. 501. 


@. See supra § 137. 


Steffen v. Hartzell, 5 Whart. 
(Pa.) 447; Irvine v. Hanlin, 10 Serg. 


. 


between the nature of a liability of a 
bailiff at common law, and of a ten- 
ant in common who is a bailiff under 
the statute. The former is a fiduci- 
ary, bound to manage the estate to 
the best advantage and make all the 
profit he can for the owners, and to 
keep and render to them a full and 
fair account:‘of his transactions; and 
he is liable, not only for rents and 
profits actually received, but also for 
such as might have been received 
without his default; while the latter 
is accountable only for rents and 
profits actually received, more than 
his just share and proportion. He is 
bailiff only by virtue of his receiving 
more than his just share.” Early v. 
Friend, supra. 


Amount of liability for rents and 
profits generally:see supra § 68 


47. Hall v. Fisher, 20 Barb. (N.Y.) 
441; Henderson v. Eason, 9 Eng.L.& 
Eq. 337, 79 E.C.L. 701. 


48. Womach v. Sandygren, 180 P. 
922, 107 Wash. 80. 


[a] Reasonable rental value.—The 
fact that a third person had been 
willing to rent the premises for a 
greater amount than that paid by the 
cotenant is not decisive of the reason- 
able rental value. Werner v. Randall, 
170 N.W. 727, 168 Wis. 506. 


49. Kruszewski v. Enterprise Loan 


51. See supra § 137. 


52. New Domain Oil & Gas Co. v. 
McKinney, 221 S.W. 245, 188 Ky. 183; 
Sons v. Sons, 186 N.W. 811, 151 Minn. 
360; Knowles v. Harris, 5 R.I. 402, 
404, 73 Am.D. 77. 


53. Knowles v. Harris, supra. 


“The rentable value of the estate, 
as in an ordinary action for use and 
occupation, affords the fairest and 
most palpable test of the value of the 
use of the interest in it represented 
by the plaintiff. Any other would 
subject the plaintiff to the fluctua- 
tions of a business in which he has 
no concern, or open an investigation 
into the mode in which the defend- 
ants managed their own affairs, of 
which the plaintiff can know noth- 
ing.” Knowles v. Harris, supra. 


54. Prewett v. Van Pelt, 235 P. 
1059, 1060, 118 Kan. 571 (“what is 
paid for a thing does not necessarily 
establish its market value, though in 
a situation such as this it has a 
strong tendency to do so’). 


55. Sommers v. Bennett, 69 S.E. 
690, 68 W.Va. 157. 


56. Sommers v. Bennett, supra. 


57. Croasdale v. Von Boyneburgk, 
55 A. 770, 206 Pa. 15. 


58. Memphis Stone & Gravel Co. v. 
Archer, 102 So. 390, 137 Miss. 55853 
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ing of oil and gas is contrary to the rights of his 
cotenants, he must account to them by paying them 
the value of their proportion of the oil and gas at 
the mouth of the well.°® The fair market value of 
the mineral in place may be computed on the basis 
of the royalties to be obtained in view of all the 
circumstances,®® and the rule may be applied not- 
withstanding the actual operations were made by 
third persons under a lease.*t The rule of damages 
applicable in eases of willful trespass need not be 
applied in all cases, notwithstanding the wrongful 
intent of the cotenant mining and marketing the 
ore, where an accounting on the basis of the pro- 
ceeds of the ore taken, less all reasonable expenses 
of mining, is made.®? 
and gas with the knowledge and consent of his co- 
tenants, he must account to them by paying the usu- 
al and customary royalties for oil and gas in the 
vicinity of the premises.®* A tenant in common in 
exclusive possession of mining property who extracts 
and sells the ore may charge against its proceeds 
the reasonable and necessary expense of its extrac- 
tion and marketing.** Where, because of the breach 
of the duty of the tenant in common to keep prop- 
er accounts of the ore taken and of its proceeds, 
the value of the ore cannot be accurately ascer- 
tained, all doubtful questions should be resolved 
against him.®® Where, in an action for an aecount- 
ing between tenants in common of a mine, defendant 
paid into the registry the amount of money which 
the court found they held as trustees for plaintiff, 


McGowan v. Bailey, 36 A. 325, 179,R. 20 Eq. 84. 
Pa. 470. 65. 
[a] Gravel.—Memphis Stone & 
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Where a eotenant takes oil. 


Silver King Coalition Mines 
Co. v. Conkling Mining Co., 255 F. 740, 


[§§ 147-148 


and thereafter, in operating the mine, without plain- 
tiff’s consent or objection, made expenditures in de- 
veloping the mine, he was not entitled to ask con- 
tribution from plaintiff from the fund in court, 
but must get such contribution, if at all, from the 
further profits realized from the mine.®® 


[§ 148] (b) Credits or Allowances to Which De- 
fendant Entitled. In actions of account or on bills 
in equity for an accounting of rents and profits, or 
for use and occupation in jurisdictions where a 
right of action therefor is recognized, defendant 
should be allowed a just proportion of such expens- 
es as were, from necessity, disbursed for the com- 
mon estate.*7 Thus he is entitled to credit for mon- 
ey paid by him to an agent for the collection of 
rents.°8 So he is entitled to a proportionate allow- 
ance of moneys expended in the payment of taxes 
validly assessed,°® although no allowance can be 
made for taxes paid under a void assessment.’° 
And he is entitled to reimbursement for moneys 
expended in extinguishing liens upon the common 
property,’ or for moneys advanced for principal and 
interest on an encumbrance against the property.*? 
Defendant is also entitled to a credit for actual serv- 
ices’? and expenses’? in operating the property, 
notwithstanding inequitable conduct in denying his 
cotenant’s title.75 


Repairs and improvements." Defendant may be 
allowed for necessary repairs made by him™’ and 
for improvements made by him with the agreement 


Schneider Granite Co. v. Taylor, 64 
Mo.App. 37. 


N.Y.—Romkey v. Romkey, 190 N.Y. 


Gravel Co. v. Archer, 102 So. 390, 137 
Miss. 558. 


[b] Coal.—Where a purchaser 
from her cotenants is permitted by a 
widow to mine the coal for years 
without objection, and without asking 
for an accounting, she will be bound 
by a custom among coal operators 
that the owner shall not receive com- 
pensation for the slack, but only for 
the lump, coal. McGowan v. Bailey, 
36 A. 325, 179 Pa. 470. 


59. Texas & Pacific Coal & Oil Co. 
ue Kirkley, (Tex.Civ.App.) 288 S.W. 
9: 


60. McIntosh v. Ropp, 82 A. 949, 
233 Pa. 497. 


[a] Cotenant who refuses respon- 
sibility for the expense of drilling oil 
wells is entitled only to the ordinary 
royalty paid to the owners of oil lands 
in the locality. Schreiber v. Transit 
Co., 21 Pa.Co. 657. 


61. McIntosh v. Ropp, 82 A. 949, 
Zoo Panu, 


62. Silver King Coalition Mines 
Co. of Nevada v. Silver King Consoli- 
dated Mining Co. of Utah, 204 F. 166, 
122 C.C.A. 402, Ann.Cas.1918B 571. 


63. Texas & Pacific Coal & Oil Co. 
ae oe! (Tex.Civ.App.) 288 S.W. 


64. Silver King Coalition Mines 
Co. of Nevada v. Silver King Consoli- 
dated Mining Co. of Utah, 204 F. 166, 
122 C.C.A. 402, Ann.Cas.1918B 571. 


[a] Thus, on an accounting be- 
tween cotenants for the issues and 
profits of a coal mine, defendant is 
entitled to deduct the cost of sever- 
ance and the cost of bringing the coal 
to the pit’s mouth. Job v. Potton, L. 


a I I a 
For later cases, developments and changes 1n the law see Annotations, same title and section number, 


167 C.C.A. 86. 


66. Stickley v. Mulrooney, 87 P. 
547, 36 Colo. 242, 118 Am.S.R. 107. 


67. U.S.—Silver King Coalition 
Mines Co. v. Conkling Mining Co., 255 
BY 740; 167°C. CA. 86. 


Cal.—Ochoa v. McCush, 2 P.(2d) 
357; McCord v. Oakland Quicksilver 
eh ee 27 P. 868, 64 Cal. 134, 49 Am. 


Mass.—Dewing v. Dewing, 42 N.E. 
1128, 165 Mass. 230. 


Mo.—Bates v. Hamilton, 
641, 144 Mo. 1 


eee ceo v. Cooper, 9 N.J.Eq. 


45 S.W. 


56 


N.Y.—Collins v. Collins, 40 N.Y.S. 
902, 8 App.Div. 502. 


Erbe e v. Greble, 1 Ashm. 


Wis.—Stewart v. Stewart, 63 N.W. 
886, 90 Wis. 516, 48 Am.S.R. 949. 
Ont.—Curry v. Curry, 25 Ont.A. 267. 
Right to contribution see supra 
120-129. ee 
68. Collins v. Collins, 
902, 8 App.Div. 602. 


69. Ill.—Cheney v. Ricks, 58 N.E. 
234, 187 Ill. 171. era: 


Kan.—Stephenson vy. Patton, 121 P. 
498, 86 Kan. 879, Ann.Cas.1913C 360. 


Mass.—Dewing v. Dewing, 42 N.B. 
1128, 165 Mass. 230. = 


Minn.—Kean v. Connolly, 25 Minn. 
222, 38 Am.R. 458. 


Mo.—Bates v. Hamilton, 45 S.W. 
641,144 Mo. 1; Starks v. Kirchgraber, 
113) |S. Wee 2149, e's” “MosApp. oon 


40) N2Y-S. 


S. 59, 198 App.Div. 919. 


Ohio.—Wheeler v. Wannamaker, 24 
OhioN.P.N.S. 101. 


Wis.—Stewart v. Stewart, 63 N.W. 
886, 90 Wis. 516, 48 Am.S.R. 949. 


[a] Rule applied.—In an action by 
a tenant in common for a share of 
the profits realized by his cotenant in 
farming the land without the consent 
of plaintiff, where defendant declared 
in set-off for taxes paid to plaintiff’s 
benefit and the latter’s share of the 
net profits is insufficient to satisfy the 
claim for taxes, defendant could be 
allowed judgment for the excess. 
Dewing v. Dewing, 42 N.E. 1128, 165 
Mass. 230. 


70. Cole v. Cole, 108 N.¥.S. 124, 57 
Misc. 490. 


71. Stewart v. Stewart, 63 N.W. 
886, 90 Wis. 516, 48 Am.S.R. 949. 
Compare Switzer v. Switzer, 41 A. 486, 
57 N.J.Eq. 421 (a tenant in common 
who, with the acquiescence of her co- 
tenants, collected rent and applied it 
to the extinguishment of an encum- 
brance, is not, on an accounting for 
the rents, entitled to a credit for pay- 
ment made after her authority was 
revoked). 

V2.) Curry va Curry, 262OntyAce267- 


73. Ruffners v. Lewis, 7 Leigh (34 
Va.) 720, 80 Am.D. 513. 

74 Dettering v. Nordstrom, 148 F, 
81, 78 C.C.A. 157; Ruffners v. Lewis, 
7 Leigh (34 Va.) 720, 30 Am.D. 513; 
Job. v. Potton, L.R. 20 Eq. 84. 

75. Dettering v. Nordstrom, 148 F, 
Se CO GnGn caw ON. 

76. Right to contribution see supra 
§§ 121, 122. 


77. lowa.—Shelangowski Vv. 


and consent of his cotenants.78 According to some 
authorities he may be allowed for permanent im- 
provements although the cotenants have not consent- 
ed to the making thereof.79 Other authorities are, 
however, to the contrary.8° Where the cotenant is 
credited with improvements, the credit, it has been 
held, is to be based upon their original cost and not 
their present value;’! further, it has been held that 
the allowance cannot exceed the amount of the rents 
and profits with which he is charged.*? 


- Production of oil and gas or other minerals. A 
tenant in common who requires his eotenant to ac- 
count to him for his interest in minerals produced 
and sold, measured by his interest in the land, would 
be required to allow his proportion of the necessary 
cost of producing and marketing the product,®* and 
a cotenant of a mine who secretly extracted and 
sold ore therefrom was not entitled to an allowance, 
as an expense of the extraction, the cost of clean- 
ing and extending a tunnel which, although instru- 
mental in discovering the ore, was used for other 
purposes, the income from which exceeded the costs 
thereof.s+ <A tenant operating a mine may, when 
called on to account for the profits, set off as against 
a nonoperating tenant the cost of improvements, 
on his showing that the improvements were neces- 


Schrack, 143 N.W. 1081, 162 Iowa 176. 
Ky.—Pool v. Pool, 283 S.W. 111, 
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apace 143 N.W. 1081, 1083, 162 Iowa 
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sary and enhanced the value of the common proper- 
ty.°° In a suit for an accounting between tenants 
in common in a mine, it has been held that the right 
of a cotenant to credit for reasonable expenses in- 
curred in extracting minerals therefrom is not af- 
fected by his inequitable conduct in denying his 
cotenants’ title,*® or in violating his parol agree- 
ment to carry on no mining on the property,’? or 
in falsely stating in his answer that the profits over 
expenses exceeded a certain amount,®® and in such 
an action an allowance of a part of the gross out- 
put from the mine to a cotenant in proportion to 
his interest therein was proper where defendant co- 
tenant offered no proof of reasonable expenses in 
extracting mineral from the mine.®® 


Support of cotenant. Where one cotenant culti- 
vates the land, and the others occupy with him the 
common dwelling and receive their support from the 
product of the farm, what they so receive should 
be considered on an accounting, although the eculti- 
vating tenant is the father of the others, who are 
minors.°° 


Payment made to cotenant as part of common 
fund. The tenant receiving the rents should be al- 
lowed for all payments made to his cotenant as a 


tenants.” Burnham v. Hardy Oil Co., 
(Tex.Civ.App.) 147 S.W. 330, 335 [aff 
195 S.W. 1139]. 


214 Ky. 267. : 73. 


Me.—Williams yv. Coombs, 33 A. 


1073, 88 Me. 183. 


N.H.—Pickering v. Pickering, 3 A. 
744, 63 N.H. 468. 


N.Y.—Romkey v. Romkey, 190 N. 
Y.S. 59, 198 App.Div. 919; Gordon v. 
Schroeder, 248 N.Y.S. 279, 138 Misc. 
688; Hannan v. Osborn, 4 Paige 336. 


See a son v. Greble, 1 Ashm. 


Ont.—In re Curry, 25 Ont.App. 267 
faff 17-Ont.Pr. 379]. 


“There is a wide difference between 
a right of action to recover a contri- 
bution for repairs, and a right to 
have them allowed out of the income, 
which exists in part through their 
having been made. In the first case, 
the party makes them at his will on 
the common property without the con- 
sent or knowledge of his cotenant, 
while in the last the cotenant recog- 
nizes the existence of the repairs, 
that they have materially increased 
the inconte, but demands the increase 
and refuses to allow for the repairs. 
The objection, that no privity, no 
joint knowledge, no authority exist- 
ed, is in equity and good conscience 
waived when the entire income is de- 
manded. It is net unlike the ratifi- 
cation of the acts of an assumed 
agent; it relates back to the time of 
making the repairs, and makes the 
plaintiff a privy from the beginning. 
He cannot claim the repairs and the 
income, and equitably ignore the ex- 
pense of making them.” Pickering v. 
Pickering, 3 A. 744, 63 N.H. 468, 470. 


[a] Maintenance.—A temant_ in 
common could have items of mainte- 
nance deducted from rents collected. 
Pool v. Pool, 283 S.W. 111, 214 Ky. 267. 


[b] “Generally speaking, if an at- 
tempt be made by a cotenant to hold 
another cotenant in exclusive posses- 
sion for the rents and profits, the ten- 
ant in possession may set off, as 
against the claim for rents and prof- 
its, the amounts expended by him in 
necessary repairs.” Shelangowski v. 


Holt v. Couch, 34 S.E. 703, 125 
N.C. 456, 74 Am.S.R. 648; Tyner v. 
Fenner, 4 Lea (Tenn.) 469. 


79. Sutton v. Sutton, (Tenn.) 58 
S.W. 891; Ruffners v. Lewis, 7 Leigh 
(34 Va.) 720, 30 Am.D. 513; Pascoe v. 
Swan, 27 Beav. 508, 54 Reprint 201. 


[a] After partition suit.—A ten- 
ant in common who was guardian of 
his cotenant was entitled to credit for 
the ward’s proportion of the cost of 
a barn built on the common property, 
as an offset in the ward’s suit for an 
accounting of the rents and profits, 
although a partition suit had super- 
vened, in which the cost of such barn 
was not put in issue. Sutton v. Sut- 
ton, (Tenn.) 58 S.W. 891. 


80. Geisenforff v. Cobbs, 94 N.E. 
236, 47 Ind.App. 573; Rippe v. Badg- 
er, 101 N.W. 642, 125 Iowa 725; Aus- 
tin v. Barrett, 44 Iowa 488; Scott v. 
Gurnsey, 60 Barb. 163 [aff 48 N.Y. 
106]; Bodkin v. Arnold, 35 S.E. 980, 
48 W.Va. 108. 


[a] In Louisiana.—(1)Where co- 
owner improved property, only cost of 
improvements and not their value 
could be allowed against codwners. 
Dawson v. Victoria Lumber Co., 135 
So. 22. (2) Improvements made by 
coéwner which are inseparable from 
soil itself, such as filling, could not 
be allowed as against other codwners. 
Dawson v. Victoria Lumber Co., su- 
pra. . 


81. Fenton v. Miller, 74 N.W. 384, 
116 Mich. 45, 72 Am.S.R. 502. 


82. Horton v. Sledge, 29 Ala. 478. 


83. Burnham v. Hardy Oil Co., 
(Tex.Civ.App.) 147 S.W. 330 [aff 196 
S.W. 1139]; Tipping v. Robbins, 37 
N.W. 427, 71 Wis. 507. 


[a] “his reasonable expense 
would incinde the cost of machinery 
and appliances and other means nec- 
essary and proper to the production. 
In other words, all reasonable expens- 
es incurred in the production and 
marketing would have to be deducted 
from the gross value, before a divi- 
dend of the proceeds between the co- 


[b] Mining property.—“‘The gen- 
eral rule is that a cotenant in exclu- 
sive possession of mining property, 
who extracts and sells ore, may 
charge against its proceeds the rea- 
sonable and necessary expenses of its 
extraction and marketing.” Silver 
King Coalition Mines Co. v. Conkling 
ee Go:, 255.) BS 740,750; 1Gie@ies 


84 Silver King Coalition Mines 


Co. v. Conkling Mining Co., 255 F. 
740, 167 C.C.A. 86. 


85. Wolfe v. Childs, 94 P. 292, 42 
Colo. 121, 126 Am.S.R. 152; Graham 
v. Pierce, 19 Gratt. (60 Va.) 28, 100 
Am.D. 658. 


86. Dettering v. Nordstrom, 148 F. 


87. Dettering v. Nordstrom, supra. 
88 Dettering v. Nordstrom, supra. 
89. Dettering v. Nordstrom, supra. 


[a] Items which may be proved.— 
(1) In a suit for an accounting be- 
tween cotenants in a mine, defend- 
ant, without pleading, could prove 


eitems constituting his offsets and ex- 


penses, provided they were directly 
connected with matters alleged in the 
bill. Dettering v. Nordstrom, 148 F. 
81. (2) But, where the bill was limit- 
ed to the output of the mine and the 
expenses incurred in mining, the de- 
fendant cotenant, without pleading, 
could not offset expenses incurred by 
him in surveying the claim and the 
costs of litigation over the location 
of the lines of the claim. Dettering v. 
Nordstrom, supra. 


{b] Admissibility.—Evidence that 
the terms of a lease executed between 
a cotenant and miners who worked 
the mine were fair and reasonable, 
and in accordance with the custom for 
claims of such character, and includ- 
ing the payment thereunder of a cer- 
tain sum, was inadmissible. Detter- 
ing v. Nordstrom, 148 F. 81. 


90. Cain v. Cain, 31 S.H. 278, 53 S. 
C. 350, 69 Am.S.R. 863. 
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part of a common fund,?! and although at a stated 
time he had aécounted for and paid more than he 
was liable to pay, or in excess of the precise sum 
due, it must be considered as a payment on ac- 
count.°? 


Insurance. Defendant cannot be allowed for the 
cost of insurance, when it does not appear that. it 
was procured for plaintiff, or on his interest, or 
with his knowledge, or that he has ever received or 
accepted any benefit arising from it.®* 


[§ 149] b. For Sale or Conversion of Common 
Property. Where tenants in common join in a sale 
of the common property and one of them receives 
the entire proceeds from the sale and neglects or 
refuses to account therefor, his cotenant may main- 
tain an action of account against him.®* And when 
one tenant in common acts as agent for the sale of 
the whole property to a third person, it has been 
said that a fiduciary relation exists,®® and, ordinari- 
ly, his cotenant may have an action for an account- 
ing for the proceeds of the sale,®® whether the agen- 
cy was the result of a previous agreement or sub- 
sequent ratification.®* It has been held, however, 
that an action to compel an account of the proceeds 
of the sale of the common property by one of the 
cotenants will not lie where one has a mere equi- 
table interest, and the other has a legal title, in the 
land. The only remedy, it was said, is in equity 
where all mere trusts are of right cognizable.®® Ac- 
cording to some decisions, an action for an account- 
ing in equity lies in favor of a tenant in common 
against his cotenant who refuses to account to plain- 
tiff for his share of the proceeds of a sale of the 
common property, made by defehdant as plaintift’s 
agent, the relation being fiduciary in character.°®® 
And where a tenant in common agrees that the oth- 
ers shall sell the common property and discharge 
outstanding liens, and pay the balance according to 
the respective rights of all the cotenants, the agree- 
ment makes the cotenants in whom such confidence 
is reposed quasi trustees, and a bill in equity for 
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accounting may be maintained by one of them 
against the others where there exists a dispute as 
to the liens properly chargeable against complain- 
ant’s interests,1 and the right cannot be defeated on 
the ground that complainant has a complete and 
adequate remedy at law.2. There is, however, author- 
ity to the effect that moneys received by one co- 
tenant as the agent of the other for the sale of his 
interest to a third party are not held in trust by 
the agent so as to entitle the principal to maintain 
a suit in equity for an accounting, the proper rem- 
edy being a suit at. law to recover the amount al- 
leged to be due,.as there is a complete and adequate 
remedy at law.* It has been held that a bill for an 
accounting may be maintained by one tenant in com- 
mon against another for a conversion of chattels 
owned in common by a sale thereof as his exclusive 
property,+ and on the other hand, it has been held 
that for such a conversion an action in equity for 
accounting would not lie unless a variety of adjust- 


ments, complicated accounts, or other complications - 


were involved,® and that, if an accounting was nec- 
essary, a bill for accounting would lie,® but if the 
exact interest of plaintiff in the property and the 
exact amount which he was entitled to recover of 
his codwners could be determined without an ac- 
counting, the appropriate remedy would be at law. 
An action of account by a cotenant to recover his 
share of the proceeds of a sale of the common prop- 
erty cannot be maintained where defendant had 
done no act in denial of plaintiff’s rights, and at the 
time the suit had commenced had not received an 
account of the sale, and did not know for how much 
the property sold,* nor where plaintiff fails to 
show that he is a tenant in common with defend- 
ant.® 


Limitation of actions. In a suit by a tenant in 
common against another cotenant for an accounting 
of the proceeds of sales of the land, held in common, 
which was acquired and held for sale and profit, the 
statute of limitations begins to run from the time 
plaintiff had the right to demand payment.?° 


hye ie oa 


[§§ 148-149 


91. Schettler v. Smith, 34 N.Y.Su- 
per. 17. 


92. Schettler v. Smith, supra. 


98. Pickering v. Pickering, 3 A. 
744, 63 N.H. 468. 


94. Wright v. Wright, 59 How.Pr. 
(N.Y.) 176. 


95. Martin v. Clem, 280 P. 826, 13 
Okl. 245; McEwen vy. Gotthelf, 140 
NW. 264, 31 S.D. 180. 


96. Ramsey v. Street, 104 S.E. 222, 
150 Ga. 539; Harkins v. Brown, 211 8S. 
W. 584, 184 Ky. 315; McEwen v. Gott- 
helf, 140 N.W. 264, 31 S.D. 180. 


[a] Petition held sufficient.—A pe- 
tition in a suit by a tenant in common 
against a cotenant for an accounting, 
and to recover plaintiff's interest in 
the proceeds of sales of lumber and 
the sales of certain lots, alleging that 
by common consent defendant had 
had actual possession to manage the 
property and account to plaintiff for 
his interest, and that he had never 
rendered an accounting, as promised, 
until shortly before the trial, set forth 
a cause of action. Ramsey v. Street, 
104 S.B. 222, 150 Ga. 539. 


[b] Admissibility of evidence.—In 


an action by a tenant in common of 
land against a codwner who had, as 
plaintiff's agent, sold the land, evi- 
dence as to its value, offered by de- 
fendant, is irrelevant. McEwen v. 
Gotthelf, 140 N.W. 264, 31 S.D. 180. 


[ce] Sufficiency of evidence.—In an 
action by one joint owner of land to 
recover of the other joint owner one 
half of option money forfeited by the 
purchaser of the whole of the land, 
evidence did not show that plaintiff 
gave defendant an option to purchase 
plaintiff's half interest in the land. 
Harkins v. Brown, 211 S.W. 584, 184 
Ky. 315. 


[d] ‘When decree for plaintiff au- 
thorized.—In a proceeding in equity 
by the heirs of a cotenant of land 
against the other cotenant for an ac- 
counting for the balance of proceeds 
of the sale thereof, which defendant 
had been authorized by complainants 
to effect, a decree directing an ac- 
counting is proper where respondent 
acknowledges the receipt of a large 
sum of money from the sale, of which 
only a small part was paid to com- 
plainants, but claims that he is not 
indebted to complainants because of 
large expenditures, many years of 
litigation, and a great amount of work 


required in perfecting the title and 
negotiating the sale of the property, 
without, however, stating to whom, 
for what purpose, and how much was 
expended. McCann v. McCann, 94 A. 
240, 248 Pa. 564. 


97. Harkins v. Brown, 211 S.W. 
584, 184 Ky. 315. 


98. Cearnes v. Irving, 31 Vt. 604. 


99. Martin v. Clem, 280 P. 826, 138 
Okl. 245. 


1. Glennon y. Touart, 96 So. 336, 
209 Ala. 437. 


2. Glennon v. Touart, supra. 
3. Garside v. Norval, 1 Alaska 19. 


4 Moorman v. Smooth, 28 Gratt, 
(69 Va.) 80. 


5. Harnwell v. Arkansas’ Rice 
Growers’ Co-op. Ass’n, 276 S.W. 371, 
169 Ark. 622. 


tg Dyckman v. Valiente, 42 N.Y. 
7. Dyckman v. Valiente, supra. 

8. Bertrand v. Taylor, 82 Ark. 470. 
9. Clark v. Jones, 49 Cal. 618. 


10. Sommers v. Bennett, 6 BE. 
690, 68 W.Va. 157. ae 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Credits to which defendant entitled. Where one 
tenant in common, as the agent of the others, makes 
a sale of timber on the common property, and to 
effect the sale it is necessary for him to give a right 
of way over property owned by him individually, he 
is entitled, in an action against him for an account- 
ing of the proceeds of the sale, to an allowance for 
the price at which, under the circumstances, he 
could reasonably have expected to sell it, in eon- 
nection with the sale of his interest and the interest 
which he was authorized to sell in the common prop- 
erty timber, and in connection also with the timber 
on his individual land.11_ A valuation of such right 
of way on the basis of its salable or condemnation 
value, independent of its acquisition by the vendee 
in connection with the purchase of the timber, is 
not the correct measure of such value.12, Where a 
tenant in common gives credit for the sale of the 
property under circumstances where he should have 
demanded cash, he will be chargeable as though he 


-had received cash in the premises. 


[§ 150] c. For Waste!4—(1) Right To Maintain. 
Although, as elsewhere shown, an action of account 
could not be maintained at common law by one ten- 
ant in common against his companion for taking 
more than his just share or proportion of the profits, 
unless he had appointed the latter bailiff of his 
share,!® where a tenant in common has committed 
waste, his cotenant may, at common law, maintain 
an action of account, or, if grounds of equitable 
jurisdiction exist, a bill for an accounting,!® since 
the action is not one to recover for use and occupa- 
tion or for rents and profits, but for a part of the 
estate itself, which the cotenant has taken and car- 
ried away.17 And, as elsewhere shown, accounting 
for waste committed by one cotenant is an incident 
to the right to partition,t® and ancillary relief by 
way of accounting may be had in an action to en- 
join a cotenant from committing waste if the bill 
prays for such relief.1° Although accerding to some 
decisions a tenant in common committing waste can- 
not be treated as a tort-feasor,?° it has been held 


11. Harman v. Moss, 93 S.H. 609, 
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that where statutes make the taking by one ecoten- 


ant of minerals from the common property not. only 
waste, but a trespass, regardless of whether or not 
he takes more than his share, his cotenant may waive 
the tort and have an accounting for money had and 
received when the minerals so taken have been sold.” 
As regards jurisdiction of courts of equity of ac- 
tions for waste, it has been held that equitable ju- 
risdiction exists where the remedy at law is neither 
as complete, practical, nor efficient as the remedy 
at law.?? And such is the case where the acts com- 
plained of might well furnish a cause for a multi- 
plicity of suits at law, where the accounts between 
the parties are complicated, and where a discovery 
is sought.?3 


[§ 151] (2) Parties and Evidence. Tenants in 
common may join in a suit against their cotenants 
for an accounting for waste, although the interests 
of some are greater than those of others, all com- 
plainants claiming under the same deed as donees 
or derivatively from such, and all suing to adjust 
their relations with defendants, growing out of a 
continuous series of acts in cutting and disposing 
of timber in which all parties were interested.?4 
Where an accounting is asked for timber eut and sold 
by defendant, the burden is on complainant to show 
the amount and value thereof.2® Evidence based 
on the count and measure of the stumps and on the 
estimated size of the ramp is too indefinite, un- 
certain, and speculative to afford any basis for an 
estimate or a finding as to the amount of timber cut 
or removed by defendant.?® But where the only 
evidence which tended with any degree of certainty 
to show the amount of timber cut by respondents 
was that contained in the log book of respondent, 
which book was in no way discredited, such entries 
were sufficient to charge respondent with the amount 
of timber there shown to have been taken and re- 
moved.?" In an action for accounting by a tenant 
in common for gas produced and taken from the 
common property by his cotenant and sold by him, 
defendant has the burden of showing the allowances 


Co., 23 S.W. 3738, 117 Mo. 414; Abbey 


121 Va. 399. 
12. Harman v. Moss, supra. 
13. Hammer v. Johnson, 44 Ill. 192. 


14. Accounting as ancillary relief 
in suit to enjoin waste see infra § 179. 


15. See supra § 1387. 


16. Ala.—Clark. v. Whitfield, 119 
So.63h- 218 Ala. 5935,Gulf Red Ce- 
dar Co. v. Crenshaw, 65 So. 1010, 188 
Ala. 606; Gulf Red Cedar Co. v. Cren- 
shaw, 35 So. 50, 138 Ala. 134. 


Ark.—Paepke-Leicht Lumber Co. 
v. Collins, 108 S.W. 511, 85 Ark. 414. 


Kan.—Johnson v. Kansas Natural 
Gas Co., 135 P. 589, 90 Kan. 565, Ann. 
Cas.1915B 549. 


Mo.—Childs v. Kansas City, etc., R. 
Co., 23 S.W. 373, 117 Mo. 414. 


N.Y.—Abbey v. Wheeler, 62 N.E. 
1074, 170 N.Y. 122 [rearg den 63 N.E. 
1115, 171 N.Y. 650]; Cosgriff v. Dew- 
ey, 58 N.E. 1, 164.N.Y. 1, 79 Am.S.R. 
620. 

N.C.—Darden v. Cowper, 52 N.C. 
210, 75 Am.D. 461; Walling v. Bur- 
roughs, 43 N.C. 690. 


W.Va.—Cecil v. Clark, 35 S.H. 11, 81 
Am.S.R. 802. 


pee ee ae v. Potton, L.R. 20 Eq. 


“An action at law for waste, or in 
equity for an accounting for waste, 
has a clear and distinct field of oper- 
ation as between tenants in common 
of real estate.” Clark v. Whitfield, 
119 So. 631, 218 Ala. 593, 595. 


[a] Quarrying rock.—An action 
for an accounting may be maintained 
by a tenant in common against a co- 
tenant who quarried rock from the 
common property, and sold or con- 
verted it to his own use, since the 
rock is a part of the freehold, and, 
when so taken, amounts to a diminu- 
tion of the estate and constitutes 
waste. Childs v. Kansas City, St. J. 
62 Os B. Re CO. 23 USIWiealow lla MLO, 
414; Cosgriff v. Dewey, 58 N.E. 1, 164 
N.Y. 1, 78 Am.S.R. 620. 


[b] Mines.—An action of account- 
ing has been permitted between co- 
tenants where defendant had worked 
mines on the common property, on the 
theory that such action was not for 
use and occupation but rather for de- 
porting a part of the common proper- 
ty. Abbey v. Wheeler, 62 N.E. 1074, 
170 N.Y. 122 [rearg den 63 N.EH. 1115, 
171 N.Y. 650]. 


17. Childs v. Kansas City, etc., R. 


Soa eee 62 N.E. 1074, 170 N.Y. 


18. See Partition § 512. 
19. See infra § 179. 


20. Clark v. Whitfield, 110 So. 631, 
218 Ala. 593; Gulf Red Cedar Co. v. 
Crenshaw, 65 So. 1010, 188 Ala. 606; 
Paepke-Leicht Lumber Co. v. Collins, 
108 S.W. 511, 85 Ark. 414; Darden 
v. Cowper, 52 N.C. 210, 75 Am.D. 461. 


21. Cecil y. Clark, 39 S.B. 202, 49 
W.Va. 459; Cecil v. Clark, 35 S.H. 11, 
47 W.Va. 402, 81 Am.S.R. 802. 


22. Gulf Red Cedar 
shaw, 35'So. 50, 138 Ala. 


23. Gulf Red Cedar 
shaw, supra. 


24. Gulf Red Cedar 
shaw, 35 So. 50,138 Ala. 134. 


25. Gulf Red Cedar Co. v. Cren- 
shaw, 65 So. 1010, 188 Ala. 606; Coop- 
wood vy. Jeffries, 136 S.W. 660, 98 Ark. 
609. 


26. Guif Red Cedar Co. v. Cren- 
shaw, 65 So. 1010, 188 Ala. 606. 


27. Gulf. Red Cedar Co. v.. Cren- 
shaw, supra. 


Co. v. Cren- 
134. 


Co. v. Cren- 


Co. v. Cren- 
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he is entitled to.?8 


[§ 152] (8) Measure of Damages. The extent of 
liability of a tenant in common for waste, it has been 
said, is the reasonable loss to his cotenant.?® Where 
the waste consists in cutting and selling timber with- 
out plaintiff’s consent, the value of the timber while 
growing is to be taken as the rule of valuation.*° 
Damages should not be assessed as if the parties 
were trespassers and wholly without right in con- 
verting the property,*! nor should harsh or exces- 
sive damages he inflicted because of the commingling 
of goods or for failure to disclose facts necessary 
té ascertain the real amount of damages.*? In the 
case of minerals it has been said that the extent of 
the liability for waste is the value of the minerals 
before severance,** or the depreciation in the value 
of the freehold;#* and the fact that the acts com- 
plained of were committed by a lessee of defend- 
ant under a lease expressly stipulating against tres- 
pass does not exonerate defendant, who is liable 
for waste, whether he committed it himself or per- 
mitted it to be done.?> In some decisions it has 
been held that, where the waste consists in the ex- 
traction of petroleum from the common property and 
the cotenant taking it acted in good faith, under the 
belief that he had title to the entire property, the 
basis for the accounting is the value of all the 
petroleum produced on the land, less the whole cost 
of production, including the cost of drilling pro- 
ducing wells.2 In another decision it was held 
that, where a cotenant extracts peroleum from the 
land owned in common, believing in good faith that 


98. Johnson v. Kansas Natural; W.Va. 459. 
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[§§ 151-1538 


he is sole owner of the property, he is liable only 
for the customary royalties prevailing in that com- 
munity as results for like operations;**7 but that, 
in cases where one tenant in common is able and 
willing to extract petroleum from the common prop- 
erty, and his cotenants are not, the measure of re- 
covery should be the value of the oil produced, less 
the cost of extraction and marketing, including over- 
head or fixed expenses.?8 Where one cotenant takes 
possession of the premises to the exclusion of his 
cotenant and leases the premises for the purposes 
of mining and removing coal therefrom at a spec- 
ified price per ton as royalty, the excluded cotenant 
may require an’ accounting to him for his just pro- 
portion of such royalty as the proper measure of 
damages for such waste.?® Where gas is produced 
and taken by a tenant in common and sold by him, 
the measure of damages, in an action for an ac- 
counting by his cotenant, is the amount the gas sold 
for, less the fair and reasonable expense of mar- 
keting.4° Where the tenant in common who has 
excluded his eotenants purchased front land, essen- 
tial for a right of way to the mine, in his own right 
and not as common property, upon an account, le- 
gal interest on the amount of money invested by 
him in such purchase has been held to be a just com- 
pensation for the use of the land so purchased.** 


[§ 153] 3. Assumpsit—a. In General. One coten- 
ant may recover in assumpsit for services rendered 
or expenditures made in and about the common 
property on an agreement, express or implied,*? but 
not in the absence of such agreement.** 


proportion of the expenses, he may re- 


Gas Co., 135 P. 589, 90 Kan. 565, Ann. 
Cas.1915B 549. 


29. Clark v. Whitfield, 119 So. 631, 
218 Ala. 593. 


30. Clark v. Whitfield, supra; Wall- 
ing v. Burroughs, 43 N.C. 60. See 
Paepcke-Leicht Lumber Co. y. Collins, 
108 S.W. 511, 85 Ark. 414 (the lia- 
bility of a tenant in common of land, 
valuable for its timber, who cut the 
timber, believing he was the owner of 
all of it, is for the value of the share 
of the other tenant of the timber in 
the tree at the time it was cut, with 
interest). 


31. Gulf Red Cedar Co. v. Cren- 
shaw, 65 So. 1010, 188 Ala. 606; San- 
ders vy. Robertson, 57 Ala. 465; Paep- 
eke-Leicht Lumber Co. y. Collins, 108 
S.W. 511, 85 Ark. 414. 


22. Gulf Red Cedar Co. v. Cren- 
shaw, 65 So. 1010, 188 Ala. 606, 


83. Clark v. Whitfield, 119 So. 631, 
218 Ala. 593. 


34 Clark v. Whitfield, supra. 
35. Clark v. Whitfield, supra. 


36. McNeely v. South Penn Oil Co., 
52 S.E. 480, 58 W.Va. 488; Williamson 
v. Jones, 27 S.E. 411, 43 W.Va. 562, 
38 L.R.A. 694, 64 Am.S.R. 891. 


37. New Domain Oil & Gas Co. v. 
McKinney, 221 S.W. 245, 188 Ky. 183. 

38. New Domain Oil & Gas Co. v. 
McKinney, supra. 


39. Cecil v. Clark, 30 S.H. 216, 44 
W.Va. 659. 


40. Johnson vy. Kansas Natural 
Gas Co., 135 P. 589, 90 Kan. 565, Ann. 
©as.1915B 549. 


41. Cecil v. Clark, 39 S.E. 202, 49 


42. Russell v. Russell, 62 Ala. 48; 
Strother vy. Butler, 17 Ala. 733; Haven 
v. Mehlgarten, 19 Ill. 91; Dickinson 
v. Williams, 11 Cush. (Mass.) 258, 59 
Am.D, 142; Gwinneth v. Thompson, 9 
Pick. (Mass.) 31, 19 Am.D. 350. 


“To show a contract existing by im- 
plication only, the circumstances 
must, as in other cases, be such as to 
Slve rise to a reasonable inference of 
an understanding between the parties 
that the party sought to be charged 
would share the expense.” Merchants 
Bank of Florence vy. Foster, 27 So. 
513, 124 Ala. 696, 697. 


[a] Rule applied.—One tenant in 
common may maintain an action of 
assumpsit against another cotenant 
for money necessarily expended in 
the preservation of the common prop- 
erty where defendant was well in- 
formed of the operations, and did not 
forbid them or arrest their progress. 
In these circumstances no special re- 
quest being proved, a request may be 
implied from the relation of the par- 
ties, the character of the enterprise, 
and from the beneficial nature of the 
acts done by plaintiff. Haven v. 
Mehlgarten, 19 Ill. 91. 


[b] Money expended by plaintiff 
to pay off common encumbrance nec- 
essary to be removed to discharge 
their joint covenants is the proper 
subject of an action of assumpsit by 
one tenant in common against his co- 
tenant. Dickinson y. Williams, 11 
Cush. (Mass.) 258, 59 Am.D. 142. 


[ec] Contributing more than share 
of expense.—If tenants in common 
make repairs on the property togeth- 
er, and One contributes more than his 


cover the excess from his cotenant in 
an action of assumpsit. 
Thompson, 9. Pick. (Mass.) 31. 


[d] For taxes paid.—(1) Pub. St. 
ec 11 § 18 authorizes a tenant in com- 
mon of real estate to recover of his 
cotenant under an action of account 
annexed one half of the amount of the 
taxes paid by the former which are 
assessed upon the property. Kites vy. 
Church, 8 N.E. 748, 142 Mass. 586. 
(2) And it was said “independently 
of the statute, it is probable that an 
action would lie, because the tax was 
a lien upon the land which both ten- 
ants were equally bound to dis- 
charge;” the view being taken that 
the law regards one half of the money 
paid to discharge this lien as money 
paid for defendant and for his use. 
Kites v. Church, supra. 


[e] Evidence.—In an action by 
one tenant to recover a pro rata share 
from his cotenant of expenses in 
making improvements on an agree- 
ment to do so, vouchers and receipts 
for moneys expended are competent 
evidence. Uncle Sam Oil Co. v. Rich- 
ards, 158 P. 1187, 60 Okl. 63. 


43. Merchants’ Bank v. Foster, 27 
So, 518, 124 Ala. 696; Hamilton v. 
Conine, 28 Md. 635, 92 Am.D. 724; 
Wiggin v. Wiggin, 43 N.H. 561, 80 
Am.D. 192; Ballou v. Ballou, 26 S.E. 
840, 94 Va. 350, 64 Am.S.R. 733. 


[a] For repairs.—Under the Mas- 
sachusetts statutes it has been. held 
that the only remedy against a part 
owner of a mill who refuses to repair 
is by reimbursement from the profits, 
for which an action of account is the 
proper remedy. Carver vy. Miller, 4 
Mass. 559. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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For share of property. As to property belonging 
to tenants in common, each has an equal right to its 
possession,** and, in the absence of statutory au- 
thority, one tenant in common cannot maintain as- 
sumpsit against his ecotenants for his share or inter- 
est unless there has been a sale or destruction of 
the property so held in common.4® But under a stat- 
ute providing that one joint owner may recover in 
assumpsit against another his just share of any prop- 
erty received and wrongfully withheld by the other, 
one tenant in common may maintain an action of 
assumpsit against another to recover from him his 


share of the property owned in common, or its pro- 
ceeds.*® 


Account settled. If the joint interest is deter- 
mined, all accounts and liabilities being settled and 
discharged, and a balance remains due from one 
cotenant to another, it may be recovered in an action 
of assumpsit, and no express promise is necessary.*? 
And this is so although relief may be had in eq- 
uity.#§ 


Money paid under mistake. One tenant in com- 
mon cannot maintain assumpsit against another, to 
recover back the price of certain ore, paid by the 
former to the latter, under the mistaken supposi- 
tion that the latter had an exclusive title to the land 
where the ore was dug, the proper remedy is ac- 
count render.*® 


Agreement to trade. A tenant in common cannot 


TENANCY IN COMMON 


[62 C.J.] 507 


maintain an action of assumpsit against his cotenant 
for the value of his interest in the chattel owned in 
common where there is nothing more than a mere 
verbal agreement to trade, and not a sale.>° 


[§ 154] b. For Rents and Profits—(1) Right To 
Maintain Action—(a) In General. Considerable di- 
versity of opinion exists as to whether one tenant in 
common may maintain an action of assumpsit against 
his cotenant for a share of the rents and profits 
received by the latter for the use of the common 
property. In England and in some other jurisdic- 
tions which have adopted the statute of Anne, giv- 
ing to a tenant in common an action of account 
against his cotenant “for reeeiving more than his 
just share or proportion,’®! it has been held that 
neither at common law nor under the provisions of 
this statute does the action lie,®? unless there be 
an account settled and balance agreed on,®** the only 
remedy being by an action of account under the stat- 
ute of Anne or by a bill in equity.5 To the con- 
trary, in other jurisdictions the right of a cotenant 
to maintain assumpsit where his cotenant has re- 
ceived more than his share of the rents and profits 
has been sustained.>® In certain of these jurisdic- 
tions it has been expressly stated that the statute 
of Anne has never heen adopted;>® and in one of 
them it has also been stated that its statutes have 
provided no special remedy for suits between ten- 
ants in common.°®*’ In others the statute of Anne 
has been reénacted or adopted as a part of the com- 


44. See supra § 30. 


45. Bulger v. Woods, 3 
(Wis.) 460. 


46. Stone v. Aldrich, 43 N.H. 52. 


47. Fanning v. Chadwick, 3 Pick. 
(Mass.) 420, 15 Am.D. 233. 


48. Fanning vy. Chadwick, supra. 


49. Irvine v. Hanlin, 10 Serg.&R. 
Pah ye229. 


50. Whitmore v. Alley, 46 Me. 428. 
51. St. 4&5 Annec 16 § 27. 


52. Cheney v. Ricks, 58 N.E. 234, 
PSPS 1713. Crow. Vv.) Mark; -52, 1H, 
332; Kran v. Case, 123 Ill.App. 214; 
Terrell vy. Murray, 2 Yerg.. (Tenn.) 
384; Thomas v. Thomas, 5 Exch. 28, 
155 Reprint 13; Denys v. Shuckburgh, 
Heures ole 4 ce eruxch: -42)-5160- Re- 
print 912; Frost v. Disbrow, 12 N.B 
73. See McGrady v. McRae, 1 Tex.A. 
Civ.Cas. § 1036 (which may sustain 
this doctrine, although it is not clear 
whether the court had in mind liabil- 
ity merely for use and occupation by 
one cotenant, or intended to hold al- 
so that there was no liability where 
one tenant in common received rent 
from a third person for the use of 
the property owned in common). 


[a] Beason assigned is that want 
of remedy by the common law was 
provided for by 4 Anne c 16 § 27, 
which enables one tenant in common 
to maintain an action of account 
against the other as bailiff for receiv- 
ing more than his due share or pro- 
portion; in which case, however, he 
is entitled to all the rights and in- 


Pinn. 


_demnities of a receiver, and conse- 


quently would be able to show that 
the money had been lost without his 
fault, whereas in an action for mon- 
ey received to the use of another de- 
fendant is liable for the money ab- 
solutely. It is clear, therefore, that 
the statute of Anne only gives an ac- 
tion of account in which the receiver 
would be entitled to all just allow- 


ances, and, if so, that this action for 
money had and received will not lie. 
Thomas vy. Thomas, 5 Exch. 28, 155 
Reprint 13. 


{[b] In New York (1) prior to the 
enactment of a statute expressly reg- 
ulating the matter (see infra note 59 
[e]), (2) the decisions were apparent- 
ly not in harmony on the question 
under consideration. In the earliest 
decision on the subject it was held 
that one tenant in common cannot 
maintain assumpsit against his co- 
tenant, or the guardian of his coten- 
ant, or the agent of such guardian, 
for a portion of the rent received by 
either. The only remedy is by action 
of account, or bill in equity. The 
court said: “That such an action 
could not be sustained, was the rea- 
son of providing by statute [the stat- 
ute of Anne] for an action of ac- 
count” (Sherman y. Ballou, 8 Cow. 
304, 311). (8) In a later decision it 
was held that a tenant in common 
may maintain assumpsit against his 
cotenant, to recover his share of a 
sum received by the latter for the 
use and hire of a chattel owned by 
them in common, where the items in 
dispute can be readily adjusted in 
this form of action. The court ar- 
gued that, inasmuch as a cotenant 
may recover his moiety of the pro- 
ceeds of a sale of a chattel by his co- 
tenant in an action for money had and 
recéived, the same principle should 
govern as to a sale of the use of a 
ehattel for a limited period, Cochran 
v. Carrington. 25 Wend. 409. 


53. Frost v. Disbrow, 12 N.B. 73. 
54. I1l.—Crow v. Mark, 52 Ill. 332. 


N.Y.—Sherman v. Ballou, 8 Cow. 
304. 


_ Tenn.—Terrell v. Murray, 2 Yerg. 
384. 


Eng.—Thomas v. Thomas, 5 Exch. 
28, 155 Reprint 13; Denys v. Shuck- 
burgh, 4 Y.&C.Exch. 42, 160 Reprint 


912. 
Na ative Roy v. Disbrow, 12 N.B. 


55. Ala.—Hendrix v. Hendrix, 112 
So. 219, 215 Ala. 646; Patten v. Swope, 
85. So. 518, 204 Ala. 169; McCaw v. 
Barker, 22 So. 131, 115 Ala. 543. 


Cal.—Able v. Love, 17 Cal. 234. 


Me.—Hudson v. Coe, 8 A. 249, 79 
Me. 838, 1 Am.S.R. 288; Richardson 
v. Richardson, 72 Me. 403; Moses v. 
Ross, 41 Me. 360, 66 Am.D. 250; Gow- 
en v. Shaw, 40 Me. 56; Buck v. Spof- 
ford, 31 Me. 34. 


Mass.—Peck v. Carpenter, 7 Gray 
283, 66 Am.D. 477; Badger v. Holmes, 
6 Gray 118; Shepard vy. Richards, 2 
Gray 424, 61 Am.D. 473; Dickinson y. 
Williams, 11 Cush. 258, 59 Am.D. 142; 
Munroe vy. Luke, 1 Metc. 459; Jones. 
v. Harraden, 9 Mass. 540 note; Brig- 
ham vy. Eveleth, 9 Mass. 538, 


Minn.—Kean v. Connelly, 25 Minn. 
222, 33 Am.R. 458. 


Mo.—Rogers v. Penniston, 16 Mo. 
432. 


N.D.—Johnson y. Johnson, 164 N. 
W. 327, 38 N.D. 138, L.R.A.1918B 
602. 


Pa.—Winton Coal Co. vy. Pancoast 
Coal Co., 33 A. 437, 170 Pa. 487; Bor- 
rell v. Borrell, 33 Pa. 492; Gillis vy. 
McKinney, 6 Watts & S. 78, 79 (in 
this case there was an express agree- 
ment in regard to the rent, but the 
court said that, if there had been no 
express agreement, defendant ‘would 
unquestionably have been accountable 
to the plaintiff for his proportion of 
it, in assumpsit for money had and 
received’’). 


56. Fielder v. Childs, 73 Ala. 567; 
Pico Ws Columbet, 12 Cal. 414, 73 Am. 
D. 550. 


57. Gulf Red Cedar Co. vy. Cren- 
shaw, 35 So. 50, 188 Ala. 134. 
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mon law of the state, and the courts of these juris- 
dictions have held that assumpsit is maintainable 
under its provisions, although it provides in terms 
only for an action of accounting.®® 
jurisdictions other statutes have been held to con- 
fer the right to maintain the action.®°® 


[§ 155] (b) Limitations on Right. Assumpsit can 
be sustained only where one tenant in common has 
actually received rents and profits,®° and where the 
amount so received is in excess of his share;®! and 
it has further been held that it must appear that 
defendant has received more than his share, not 
merely of a single article of produce, but of the en- 
tire profits of the estate, after deducting all rea- 
sonable charges,°? and that the balance is due to 
plaintiff and not to the other cotenants.** 
tion does not lie unless the act complained of was 


58. Hudson v. Coe, 8 A. 249, 79 
Me. 83, 1 Am.S.R. 288; Richardson v. 
Richardson, 72 Me. 403; Gowen v. 
Shaw, 40 Me. 56; Buck v. Spofford, 31 
Me. 34; Peck v., Carpenter, 7 Gray 
‘(Mass.) 283, 66 Am.D. 477; Dickin- 
son v. Williams, 11 Cush. (Mass.) 258, 
59 Am.D. 142; Munroe v. Luke, 1 
Mete. (Mass.) 459; Johnson v. John- 
son, 164 N.W. 327, 38 N.D. 138, L.R.A. 
1918B 602; Winton Coal Co. v. Pan- 
coast Coal Co., 33 A. 110, 170 Pa. 437; 
Borrell v. Borrell, 33 Pa. 492. 


[a] In support of the rule it was 
said: (1) “The complicated machin- 
ery and delay of the old action of ac- 
count render has never made it a fa- 
vorite remedy, and the tendency of 
American courts, if not also those of 
the mother country, has been to give 
the statute of 4 and 5 Anne, c. 16 § 
27, a remedial and liberal construc- 
tion, so as to allow indebitatus as- 
sumpsit for money had and received 
to lie in place of the old action of ac- 
count render by one tenant in com- 
mon against his cotenant for rents 
and profits which the latter has ac- 
tually received over and above his 
share thereof, and which actually be- 
long to his cotenant.” Winton Coal 
Co. v. Pancoast Coal Co., 33 A. 110, 
170 Pa. 437, 441. (2) “While the right 
of action was founded upon the stat- 
ute of Anne, from the liberal con- 
struction placed upon it by a long 
series of decisions, it became as firm- 


ly settled that the action of general 


indebitatus assumpsit for money had 
and received would lie, in place of 
the old action of account, by one ten- 
ant in common against his cotenant, 
as bailiff, for receiving more than his 
share of the rents and profits.” Hud- 
son v. Coe, 8 A. 249, 79 Me. 83, 91, 1 
Am.S.R. 288. 


[b] Action abolished.—Where by 
statute the action of account had been 
abolished, it was said that: “This 
presupposes that by the law, as it 
stood before, assumpsit would lie in 
all cases where account would lie; 
and the statute proceeds further to 
provide, that when the nature of an 
account is such, that it cannot be con- 
veniently settled in an action of as- 
sumpsit, it may be done upon a bill in 
equity. In the present case, it is a 
claim for money actually received: by 
the defendant, to which in some form 
the plaintiff has title, and it therefore 
can be conveniently settled in an ac- 
tion of assumpsit.””’ Munroe v. Luke, 
1 Metc. 459, 464. 


[c] Statute held not to affect right 
to action.—(1) It has been held that 
the right to maintain an action of as- 
sumpsit is not affected by a statute 
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seized. ® 
And in some 


The ac- 


giving equity jurisdiction for the 
stating of an account, where coal 
mines are held by tenants in common, 
requiring all the tenants in common 
to be made parties, and the ascertain- 
ment by the court of the quantity and 
value of the coal taken, and the sum 
that may be justly and equitably due 
by or from or to them, respectively, 
does not prevent an action in assump- 
sit by one tenant in common against 
another, where no question of account 
is involved, or can possibly be raised, 
but the other cotenants have been 
paid by defendant, according to an 
agreement between them, and the 
only question is which of two 
amounts plaintiff is entitled to re- 
ceive from defendant, dependent on 
whether his interest in the coal is 
an eighth or a fourth. Winton Coal 
Co. v.. Pancoast Coal -Co., 33 A..110, 
170 Pa. 437. (2) On this state of facts 
it was said that the statute was in- 
applicable; to construe it otherwise 
would be to deprive the parties of the 
right to trial by jury, and to that 
extent would make the act unconsti- 
tutional. The statute must be re- 
stricted to such cases as are proper 
subjects of equitable jurisdiction; the 
preliminary question whether there 
are sufficient grounds for equitable 
interposition is for the courts, and 
not for the legislature, and the leg- 
islature cannot, by its mere declara- 
tion to that effect, convert a legal 
title into an equitable one. Winton 
Coal Co. vy. Pancoast Coal Co., supra; 
North Pennsylvania Coal Co. v. Snow- 
den, 42 Pa. 488, 82 Am.D. 530. 


59. See cases infra this note. 


[a] In Maine (1) by express stat- 
utory provision (Act Aug. 8, 1848 ¢ 
61 § 1), one cotenant may maintain 
an action of assumpsit to recover his 
share whenever any tenant in com- 
mon shall “take and receive the whole 
of the rents, profits, or income of the 
joint estate, or more than his share 
of the same without the consent of 
his cotenant.” Dyer v. Wilbur, 48 
Me. 287. (2) Under this statute it is 
only where defendant has taken the 
common property without the consent 
of plaintiff that the action will lie. 
Moses v. Ross, 41 Me. 360, 66 Am.D. 
250. (3) Right of action under stat- 
Be of Anne see supra text and note 

oO. 

[b] In Missouri it has been held 
that the action may be maintained un- 
der the code of practice authorizing 
it instead of resorting to an action of 
Petar Rogers v. Penniston, 16 Mo. 


[ec] In New York (1) it is now ex- 


Disputed title. ( 
will lie notwithstanding there may be a mere dis- 
pute raised by defendant concerning the title, pro- 
vided plaintiff is the owner of the estate and was 
not disseized at the time when the income from the 
common estate was received by defendan 


[§ 156] (2) Defenses; Set-Off. Where one coten- 
ant recovers of his cotenant for receiving more than 
his just proportion of rents and profits of the com- 
mon property, the latter is entitled to be allowed 
to offset, in reduction of the amount recovered, all 
sums paid by him, within the period of limitations, 
for taxes upon the former’s share of the estate.°* 


oan 1 am 


without the consent of plaintiff,¢* nor does it lie in 
favor of a tenant in common who has been dis- 


It has been held that the action 


$, 66 


pressly provided by statute that a 
tenant in common may maintain an 
action “for money had and received 
against his cotenant for receiving 
more than his just proportion.” This 
statute, of course, authorizes an ac- 
tion for money had and received by 
one tenant in common against anoth- 
er for receiving more than his share 
of the rents and profits. Niehaus v. 
Niehaus, 125 N.Y.S. 1071, 141 App.Div. 
251; Joslyn v. Joslyn, 9 Hun 388; 
Wright v. Wright, 59 How.Pr. 176. 
(2) The right of recovery is limited 
to the proportionate share of the net 
amount actually received. Joslyn v. 
Joslyn, supra. 


60. Richardson v. Richardson, 72 
Me. 403; Gowen v. Shaw, 40 Me. 58; 
Peck v. Carpenter, 7 Gray (Mass.) 
283, 66 Am.D. 477. 


61. Richardson v. Richardson, 72 
Me. 403; Peck v. Carpenter, 7 Gray 
(Mass.) 283, 66 Am.D. 477; Shepard 
v. Richards, 1 Gray (Mass.) 424, 61 
Am.D. 473; Monroe y. Luke, 1 Mete. 
(Mass.) 464. 


62. Shepard v. Richards, 2 Gray 
(Mass.) 424, 61 Am.D. 473. 


63. Shepard v. Richards, supra. 
64. Dyer v. Wilbur, 48 Me. 287. 


65. Richardson vy. Richardson, 72 
Me. 403, 408; Munroe y. Luke, 1 Metce. 
(Mass.) 458 (holding, however, that 
the facts in the instant case did not 
show a disseizin). 


“Possession under an adverse claim 
of title negatives the idea of a prom- 
ise to pay rent. The disseizor is a 
wrongdoer against whom a writ of 
entry or trespass for mesne profits 
in proper cases will lie, but the dis- 
Seizee does not have the freehold or 
possession, on which he must rely in 
order to prove a promise to pay rent 
to him. The disseizor is a trespasser 
and cannot be treated as a tenant. 
The tort cannot be waived for the 
purpose of trying the title to lands 
in an action of assumpsit.”. Richard- 
son y. Richardson, supra. 


66. Hudson v. Coe, 8 A. 249, 79 Me. 
83, 91, 1 Am.S.R. 288. 


“Were it otherwise, the plaintiff in 
any case seeking his common law 
remedy under the statute of Anne, 
notwithstanding his title and seizin 
be complete, might be subjected to 
the annoyance as well as expense of a 
nonsuit, when the defendant coten- 
ant might see fit to dispute his title.” 
Hudson y. Coe, supra. 


67. Kean v. Connelly, 25 Minn, 222, 
228, 33 Am.R. 458. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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The off-set should be allowed not as a statutory 
counterclaim, but as an equity.°* Defendant is not 
entitled to set off the cost of improvements made 
by him, in the absence of any agreement with his 
cotenant that he should make the improvements.®® 


[§ 157] (3) Parties, Pleading, and Evidence. 

enants in common may unite in an action to re- 
cover their respective shares of rents and profits 
collected by a cotenant and withheld from them,” 
or they may bring separate actions, it not being nec- 
essary that all the cotenants should be joined.™1 


Pleadings. In actions by a tenant in common 
against a cotenant for rents and profits, the decla- 
ration must allege that plaintiff was a tenant in 
common ;7? that the property owned in common 
yielded rents and profits;7 and that defendant re- 
ceived more than his just share,?* without the con- 
sent of plaintiff.7° Where an action is brought to 
recover for use and occupation by a cotenant, the 
complaint cannot be so amended at the trial as to 
convert the action into one of assumpsit for rents 
and profits.‘® Under a general denial defendant 
may be allowed for services and board, and the use 
of animals and utensils,‘* and defendant can also 
recover from plaintiff a proportionate share of the 
taxes under a declaration in set-off.7% Where a 
complaint alleges a five-sevenths interest in plain- 
tiffs in one count and alleges ownership in general 
terms in another count, proof of five-sevenths inter- 
est does not constitute a variance as to the latter 
count.7® 


Evidence. The burden of proof is on plaintiff to 
show that the property owned in common yielded 
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than his share,®! after deducting all reasonable 
charges ;°? that this was without the consent of 
plaintiff ;** and that the balance is due to plaintiff 
and not to the other cotenants.S* And where de- 
fendant in possession of the land rents a portion 
thereof and occupies the remainder himself, plaintiff 
must show the net amount of rent received by de- 
fendant from his tenant,’* and, in the absence of 
all proof on this subject, there is no presumption 
that the amount thereof is equal to the whole an- 
nual value of the premises held in common.®® 


[§ 158] c. For Use and Occupation... Where one 
tenant in common has ousted or excluded his eoten- 
ant from the possession and use of the property, an 
action of assumpsit for use and occupation will lie.87 
An action of assumpsit for rent for use and occupa- 
tion lies in favor of one tenant in common against 
another in the absence of ouster on an express prom- 
ise by the latter to pay rent.8® In these circumstane- 
es an action for accounting is unnecessary.®® So, 
also, one tenant in common may maintain an action 
of assumpsit against another for rent for use and 
occupation of the common property by the latter 
without showing that the latter had excluded from 
him possession, where the latter operated and man- 
aged the property first under an express trust, and 
thereafter by contract with his cotenant.?° On the 
other hand, although the rule is otherwise in cer- 
tain jurisdictions,®! it has been held that, in the 
absence of ouster or execlusion,®? neither at com- 
mon law nor under the statute of Anne, giving a 
tenant in common an action of account against his 
cotenant “for receiving’ more than his just share or 
proportion,”®? can one tenant in common maintain 


rents and profits;*° that defendant received more | an action of assumpsit for use and occupation by his 


68. Kean v. Connelly, supra. 


“An equity of this kind may well Am.D. 250. 
rest upon the justice of requiring the 81. Moses v. 
tenant who seeks to charge his coten-| y. Shaw, 40 Me. 


ant for receiving more than his just 


80. Moses vy. Ross, 


Ross, 
6. 


41 Me. 360, 66) N.E. 816, 78 Ind.App. 332. 
91. See cases infra this note, 


[a] In MTllinois (1) the statute is 
held to be broader in its operation 


supra; Gowen 


proportion of the rents and profits, to Lee Moses v. Ross, 41 Me. 360, 66 He Samii wate ity 
make allowance for moneys expended | Am.D. 250. : for benefits such as may accrue from 
in the defense or protection of the 83. Moses y. Ross, supra. Use) and” oGeupation: 2s bwell wee anae 
common estate, as, for instance, in rents and profits (see supra § 179); 
preserving it from forfeiture on ac- 84. Moses vy. Ross, supra. (2) anid if has heen held thee ae Seas 
count of nonpayment of taxes.” Kean 85. Joslyn v. Joslyn, 9 Hun (N.Y.)| ment to pay for use and occupation 
Reg COnpel iy. SURE 388. may be implied, as well where the par- 
69. Walter v. Greenwood, 12 N.W. i ties are tenants in common, as in any 
145, 29 Minn. 87. ee pe gts april ane Supra other case, the only difference being 
. 13 87. Childs v. Kansas City, etce., R.|that the relation of landlord and ten- 
ae ay een v. Swope, 85 So. 813,|)Co., (Mo.) 17 S.W. 954. ant will not be so readily inferred 
ae . from occupation in the case of a co- 
71. Hendrix v. Hendrix, 112 So. Waetobs OclocAGa Ee v. Duffy, 79 P. tenant, as in the case of a stranger 
219, 215 Ala. 646. But see Blanton p ‘ 4 y (Boley v. Barutio, 11 N.E. 393, 120 
v. Vanzant,.2 Swan (Tenn. ) 276 Ky.—Burnham v. Best, 10 B.Mon. D192): 
(where one of several tenants in com-| 227. [b] Im Tennessee (1) where the 


mon is in the use and occupation of 
land, all his cotenants must join in 
an action against him to recover rent; 
one cannot sue alone for his interest). 


72. Richardson v. Richardson, 72 
Me. 403. ‘ 

73. Moses v. Ross, 41 Me. 360, 66 
Am.D. 250. 


74. Richardson v. 
Me. 403. 


75. Moses v. Ross, 41 Me. 360, 66 
Am.D. 250. 


76. Joslyn v. Joslyn, 9 Hun (N. 
NED ME ieee 


77. Dewing v. Dewing, 
1128, 165 Mass. 230. 


78. Dewing v. Dewing, supra. 


79. Hendrix v. Hendrix, 112 So. 
219, 215 Ala. 646. 


Richardson, 72 


42 N.E. 


Mass.—Kites v. Church, 8 N.E. 743, 
42 Mass. 586. 


Mont.—Ayotte v. Nadeau, 81 P. 145, 
32 Mont. 498. 


N.C.—Chambers v. Chambers, 10 N. 
C.. 232. 


Ohio.—Cahoon vy. Kinen, 42 OhioSt. 
190. 


Pa.—kKline v. Jacobs, 68 Pa. 57. 


[a] Relation of landlord and ten- 
ant exists under the circumstances 
above stated, and an action on the 
contract of renting will lie notwith- 
standing the parties are tenants in 
common. Cahoon vy. Kinen, 42 OhioSt. 
190. 


89. Chapman v. Duffy, 79 P. 746, 
20 Colo.App. 471. 


90. Catherwood y. Catherwood, 127 


statute of Anne is in force, it is held 
that such statute authorizes an ac- 
tion of assumpsit by one cotenant 
having the exclusive use and occupa- 
tion of the common property, al- 
though he has not ousted his coten- 
ants. Blanton v. Vanzant, 2 Swan 
276. (2) But, where one of several 
cotenants has exclusive use and occu- 
pation, one of the other cotenants 
cannot sue alone in assumpsit for 
use and occupation for his portion of 
a reasonable rent therefor, but all the 
cotenants must join in the action; 
the interest being joint, the remedy 
must be joint. Blanton y. Vanzant, 
supra. 

92. Kean v. Connelly, 25 Minn. 222, 
83 Am.R. 458; Webster v. Calef, 47 
N.H. 289; Wells v. Becker, 24 Pa.Su- 
per. 174. 3 

93. St. 4&5 Anne c 16 § 27. 
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cotenant of the common property, whether all or a 
part of it, on an implied promise to pay rent there- 
for;°* but it is essential to such action that there 
should be an express promise to pay rent.°® It has 
been held that this rule is not changed by a stat- 
ute authorizing one tenant to maintain an action 
of account, or for money had and received, against 
his eotenant for receiving more than his just pro- 
portion,®® or by a statute providing that, “if any 
cotenant of any real estate shall hold the exclusive 
possession and income thereof against the will and 
without the consent of his cotenant, the cotenant so 
excluded may, in action of assumpsit, recover of 
the person holding such possession the full amount 
of all damages he may have sustained thereby.”°* 
Under a statute providing that, whenever any ten- 
ant in common shall take and receive the whole of 
the rents, profits, or income of the estate, or more 
than his share of the same, without the consent of 
his eotenant, and shall refuse, within a reasonable 
time after demand, to deliver and pay to such co- 
tenant his share of such rents, profits, or income, 
or of the joint proceeds of the same, the cotenant 
so deprived of his share may maintain an action 
of special assumpsit to recover his share against the 
_ tenant withholding the same, an action of assump- 
sis may be brought by one cotenant against another 
for use and occupation, in the absence of any prom- 
ise to pay rent;°® and it is immaterial that defend- 
ant did not occupy all of the estate held in com- 
mon.®° Such a statute applies as well to cases of 
personal occupancy by a cotenant as to cases where 


94. Ala.—Fielder y. Childs, 73 Ala.] v. Becker, 24 Pa.Super. 174. And see—modes of taking. 
567. cases supra note 94. 


Me.—Hudson v. Coe, 8 A. 249, 79 96. 


TENANCY IN COMMON 


[§§ 158-159 


he receives rent from a subtenant.1 In an action, 
brought under the statute, by a minor tenant in 
common, where defendant pleaded the consent of 
plaintiff and his guardian to the occupancy by de- 
fendant, an instruction that plaintiff, being a minor 
and without a guardian during the whole time cov- 
ered by the claim, was ineapable of giving consent 
to the oceupaney by his cotenant, and that the mi- 
nority of plaintiff and the fact that he had no guard- 
ian were sufficient evidence of a want of consent, is 
unobjectionable.? 


Defenses. In assumpsit on a promise by one ¢o- 
tenant to pay rent for use and occupation, defend- 
ant cannot set up as a defense that the premises 
were untenantable, any more than any other tenant.® 


Allowances or credits. Conceding that an action 
will lie against one cotenant in favor of another 
for use and occupation, defendant is entitled to be 
credited for the expense of planting and harvesting 
the crops grown,‘ and also for the cost of fertilizer 
placed on the land for the purpose of growing the 
crops;> and such credits should be allowed under 
an answer of general denial.® 


[§ 159] d. For Sale of Property Owned in Com- 
mon.? Where tenants in common join in a sale of 
the property owned in common and all the money is 
received by one, the other may maintain an action 
for money had and received for his moiety against 
the other. No remedy exists in equity on this state 
of facts because a plain, convenient, and adequate 
remedy may be had at law.® So, if a tenant in com- 


These words are 
oftentimes used synonymously, and 
have substantially the same meaning 


Me. 83, 1 Am.S.R. 288; : Richardson 
v. Richardson, 72 Me. 403; Cutler v. 
Currier, 54 Me. 81; Gowen v. Shaw, 
40 Me. 56. 


Mass.—Peck v. Carpenter, 7 Gray 
283, 66 Am.D. 477; Wilbur v. Wilbur, 
13 Mete. 404. 


Minn.—Kean vy. Connelly, 25 Minn. 
222, 33 Am.R. 458. 


peo ree v. Calef, 47 N.H. 


N.C.—Chambers y. Chambers, 10 N. 
Cy 1232: 


Pa.—Enterprise Oil & Gas Co. v. 
National Transit Co., 35 A. 687, 172 
Pa. 421, 51 Am.S.R. 746; Kline v. Ja- 
cobs, 68 Pa. 57 [overr Borrell v. Bor- 
rell, 33 Pa. 492]; Wells v. Becker, 
24 Pa.Super. 174; Kennedy’s Hstate, 1 
Lack.Leg.N. 135. 


Tex.—Ring v. Smith, 1 Tex.A.Civ. 
Cas. § 1115; McGrady y. McRae, 1 
Tex.A.Civ.Cas. § 1036. 


“It is perfectly well settled that 
when one tenant in common has the 
sole occupancy of the common estate, 
without any claim by the cotenant to 
enter and occupy with him, no remedy 
is given by the common law in favor 
of the latter against the former to 
recover for such sole use and occu- 
pation. Hach owns his estate per mi 
et per tout, and each has a right to 
occupy the whole if his cotenant does 
not choose to come in and enjoy the 
estate with him.” Peck vy. Carpenter, 
7 Gray: (Mass.) 283, 66 Am.D. 477. 


95. Gowen v. Shaw, 40 Me. 56; 
_ Wilbur v. Wilbur, 13 Mete: (Mass.) 
404; Kline v. Jacobs, 68 Pa. 57; Wells 


Joslyn v. Joslyn, 9 Hun (N.Y.) 
388 (the statute does not authorize 
the recovery for what a cotenant who 
is himself in possession of the land 
takes therefrom and applies to his own 
use). To same effect Dresser v. Dres- 
ser, 40 Barb. (N.Y.) 300; Woolever 
v. Knapp, 18 Barb. (N.Y.) 265. 


nee Webster v. Calef, 47 N.H. 289, 


“By this provision it was intended 
to provide a more simple and direct 
remedy for the cotenant who had been 
excluded or ousted of the possession 
of the common land, but it could not 
have been intended, we think to 
change the whole common law, in re- 
gard to the nature of tenancies in 
common, but it was intended that this 
new remedy should be confined to the 
case stated in the statute where the 
holding by one tenant was without 
the consent and against the will of 
the cotenant.’” Webster v. Calef, su- 
pra. 2 


98. Richardson v. Richardson, 72 
ae 403; Cutler y. Currier, 54 Me. 81, 


99. Cutler vy. Currier, supra. 
1. Cutler v. Currier, supra. 


“The words [of the statute] ‘taking 
and receiving the rents, profits or in- 
come,’ have no technical or recondite, 
signification, but are to be understood 
according to their ordinary accepta- 
tion. A farmer ‘takes’ or ‘receives’ 
the products of his farm. He ‘takes’ 
them by his own efforts, and ‘receives’ 
them from the hand of mother earth. 
He is an actor or a recipient, as he 
sustains the one or the other of these 
relations. Receiving is one of the 


in the statute, though, in strict ver- 
bal accuracy, the one more appro- 
priately expressed the idea of accept- 
ing rents and the other that of gath- 
ening: «Crops. Jss a3 hehe Tpresidne 
Judge correctly held that the statute 
- ». + applies as well to the cases 
of personal occupancy by the co-ten- 
ant as where he receives rent from a 
sub-tenant.” Cutler vy. Currier, supra. 


2. Cutler v. Currier, supra. 
3. Kline vy. Jacobs, 68 Pa. 57. 


4 Dewing v. Dewing, 42 N.E. 1128, 
165 Mass. 230; Luck v. Luck, 6 A. 142, 
LV3: Pa. '256. 


_[a] As for instance, the value of 
his services in, and cost of board 
while, carrying on the work, and for 
animals and other property used in 
performing the work. Dewing v. 
Dewing, 42 N.E. 1128, 165 Mass. 230. 


ee Luck y. Luck, 6 A. 142, 113 Pa. 


6. Dewing v. Dewing, 42 N.E. 1128, 
165 Mass. 230. 


7. Sale constituting conversion see 
infra § 160. 


8. Dickinson v. Williams, 11 Cush. 
(Mass.) 258, 59 Am.D, 142; Wright v. 
Wright, 59 How.Pr. (N.Y.) 176; Coles 
v. Coles, 15 Johns. (N.Y.) 159, 8 An. 
D. 231. See Daves v. Lufkin, 131 So. 
438, 222 Ala. 171 (if a tenant in com- 
mon sells the property by agreement, 
the proceeds to be shared in a given 
manner, and such proceeds are con- 
verted to his exclusive use, the in- 
jured party may waive the tort and 
sue in assumpsit). 


9. Dickinson v. Williams, 11 Cush. 
(Mass.) 258, 59 Am.D. 142. 


: For later cases, developments and changes in the law see Annotations, same title and section number, 
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mon, with the consent of his cotenant, sells more 
than his share of the common property, he is con- 
sidered to have acted as agent of his cotenant in 
respect of the sale, and an action for money had 
and received may be maintained against him.?° So, 
also, it has been held that assumpsit for money 
had and received may be maintained by one tenant 
in common against another, where one receives the 
whole amount of damages assessed for the land own- 
ed in common, taken by eminent domain.1! Where 
tenants in common mortgage their common property 
to secure the debt of one, on his promise to reim- 
burse them for any loss on account thereof, and 
the property is sold to pay the debt, they may main- 
tain a joint action of assumpsit against him.12 


Agreement for sale not executed. Where chattels 
are held by two parties as codwners and each has 
the power to sell, no recovery in assumpsit can be 
had by one of the parties against the other for his 
share therein where the chattels have not been 
converted into money, or money’s worth.!3 


[§ 160] e. For Conversion—(1) By Sale. In ju- 
risdictions where one tenant in common may main- 
tain an action of trover as for conversion where his 
cotenant, in denial of his rights, sells the entire 
property in a chattel owned in common as his own,4 
it has been uniformly held or said that, where one 
tenant in common of a chattel sells the entire prop- 
erty therein as his own, without the consent of his 
ceotenant, and receives the proceeds of the sale, his 
cotenant may waive the tort and bring an action 
of assumpsit to recover from him his share of the 
proceeds;'® and even in a jurisdiction where the 


rule prevails that a tenant in common of a chattel — 
cannot bring trover against his cotenant for a sale © 
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by the latter of the chattel as his own, it is never- 
theless held that in these circumstances he might 
elect to ratify the sale, and maintain an action of 
assumpsit against his cotenant for a share of the 
price paid.1® The right to maintain this form of 
action accrues on a sale by one cotenant of the 
chattel as his own, whether payment is made in 
money, goods, or real estate.17 


Title to land in controversy. It has been intimat- 
ed that the action will not lie if title to the land 
from which the chattel sold was severed was in dis- 
pute.?§ 


Extent of recovery. Recovery in an action for 
conversion by sale of the common property is lim- 
ited to plaintiff’s share of the money, or its equiva- 
lent derived from the sale.1® 


Limitation of action. The statute of limitations 
begins to run from the time the money is received 
from the sale of the property, and not from the 
time of the sale.?° 

[§ 161] (2) Without Sale. In some jurisdictions, 
where the right of one cotenant to maintain as- 
sumpsit on a sale by his cotenant of a chattel owned 
in common as his own is recognized, it is held? that, 
if there is merely a tortious conversion and no sale, 
the action does not lie;?? but it is only maintain- 
able when the conversion is by sale, and there is the 
reception of money, or of some article or thing as 
money, as the equivalent of the value or price of 
the chattel converted.*? However, in at least one 
jurisdiction the rule is laid down that, where one 
tenant in common of a chattel converts it, his ¢o- 
tenant may waive the tort and sue in assumpsit for 
the conversion, although there has been no sale of 
the property converted.?* While some of these de- 


[a] Statute abolishing action of;raden, 9 Mass. 540 (which perhaps|funds which he has received. Miller 


account gives a bill in equity only in 
cases where it cannot be convenient- 
ly and properly adjusted in an action 
of assumpsit. Dickinson v. Williams, 
11 Cush. (Mass.) 258, 59 Am.D. 142. 


10. Shaw v. Grant, 2 N.B. 110. 


11. Brinckerhoff v. Wemple, 1 
Wend. (N.Y.) 470. 


12. McGill v. McGill, 33 A, 146, 172 
Pa. 100. 


“Here the shares of the plaintiffs 
in the common property were sold un- 
der the supervision of the defendant, 
and for the payment of his debt. His 
verbal promise to reimburse them, 
made, as the jury have found, to the 
three owners as tenants in common, 
will support, as the note payable to 
the same three persons would have 
done, one action in the name of all the 
promisees.” McGill v. McGill, supra. 


13. Lamb v. Tomlinson, 177 Ill. 
App. 290 [aff 103 N.H. 1058, 261 Ill. 
388]. 

14. See infra § 198. 

15. Ala.—Fielder v. Childs, 73 Ala. 
567; Arthur v. Gayle, 38 Ala. 259 (it 
seems); Cowles v. Garrett’s Adm’rs, 
30 Ala. 341; Strother v. Butler, 17 
Ala. 733. 

Cal.—Williams v. Chadbourne, 6 
Cal. 559. 

Colo.—Murley v. Ennis, 2 Colo. 300. 

Me.—Moses v. Ross, 41 Me. 360, 66 
Am.D. 250; Gardiner Mfg. Co. v. 
Heald, 5 Greenl. 381, 17 Am.D. 248. 


Mass.—Miller v. Miller, 7 Pick. 133, 


‘19 Am.D. 264. And see Jones v. Hal- 


sustains this view). 


Neb.—Perry v. Granger, 33 N.W. 
261, 21 Neb. 579. 


N.H.—White v. Brooks, 43 N.H. 402. 


N.Y.—Small v. Robinson, 9 Hun 
ae Cochran v. Carrington, 25 Wend. 
9. 


N.B.—Doyle vy. Taylor, 2 N.B. 201. 


See dictum Harris v. Umsted, 96 
S.W. 146, 79. Ark. 499 (to the effect, 
that where a tenant in common sold 
property owned by himself and his 
eotenant, and received the proceeds 
thereof, the cotenant could ratify the 
sale and recover his share of the pro- 
ceeds). 


[a] Thus, if one cotenant who is 
in possession of a lode, holding for 
himself ahd another, makes sale of 
the property as his own, the latter 
may affirm the sale and sue his asso- 
ciate in assumpsit for his part of the 
purchase money, although there is no 
express promise. Murley v. Ennis, 2 
Colo. 300. 


[b] Cutting and selling timber.— 
(1) If one tenant in common of land 
cuts timber therefrom and sells it and 
receives all the money from the sale, 
his cotenant may maintain an action 
of assumpsit for his moiety of the 
proceeds (Gardiner Mfg. Co. v. Heald, 
5 Me. 381, 17 Am.D. 248), (2) at least 
where the title to the land is not 
drawn in question (Miller v. Miller, 7 
Pick. (Mass.) 133, 136, 19 Am.D. 264). 
(3) Defendant cannot be heard to 
complain of such waiver, as he can 
deduct all reasonable charges, and is 
answerable only to the extent of 


v. Miller, supra. 


16. Winton Coal Co. v. Pancoast 
Coal Co., 33 A. 110, 170 Pa. 437; Brow- 
ing v. Cover, 108 Pa. 595. 


17. Miller .v. Miller, 7 
(Mass.) 133, 136, 19 Am.D. 264. 


18. Miller v. Miller, supra (“If 
that had been the point in dispute, 
the plaintiff might have been nonsuit- 
ed, and turned over to his writ of 
entry or petition for partition’). 


19. Fielder v. Childs, 73 Ala. 567. 


20. Miller v. Miller, 7 Pick. (Mass.) 
133, 19 Am.D. 264. 


21. See supra text and note 15. 


22. Fielder v. Childs, 73 Ala. 567; 
Strother v. Butler, 17 A’a. 733; Doyle 
v. Taylor, 2 N.B. 325. Contra dictum 
Lufkin v. Daves, 125 So. $11, 220 Ala. 


[a] Thus, where goods in the pos- 
session of B, in which A has an un- 
divided interest, have, without °A.’s 
authority, been delivered by B to GC, 
who retains the possession of them, 
A cannot maintain assumpsit against 
B for goods sold and delivered, nor 
money had and received, to recover 
the value of A’s interest in such 
goods, there being no proof of a sale 
trom B to C, which is necessary. A 
sale cannot be inferred from the bare 
circumstance of the common prop- 
erty’s being delivered by a cotenant 
to a third person. Doyle v. Taylor, 2 
N.B. 325. 


23. Fielder v. Childs, 73 Ala. 567. 


24. Williams v. Rogers, 68 N.W. 
240, 110 Mich. 418; Tuttle v. Camp- 


Pick. 


BA ele i el ee 


i or ee es 


‘must be adduced.?® 


Mike 


512 [62 C.J.] 


cisions arose in cases in which the property was 
divisible by weight and measure,?° and while, as 
elsewhere shown, the general rule that one cotenant 
cannot maintain trover against another has no ap- 
plication where the common property may be readily 
divided, and one of the cotenants having posses- 
sion refuses to make a division,?® it was explained 
in a later decision that the rule permitting an ac- 
tion of assumpsit for conversion, although there had 
been no sale of the property converted, was not 
intended to be limited to eases in which property, 
divisible in its nature was involved.?* 


[§ 162] f. For Waste. In one state a statute 
provides that a cotenant may recover by an action 
of assumpsit against any one or more of his coten- 
ants his just share or value of any trees destroyed, 
eut, or carried away by such cotenant, or of any 
other property destroyed, severed, or carried away 
by him. This statute, it is held, gives a personal 
right of action which vests in each cotenant at the 
time of the injury done, and this right is neither 
transferred nor defeated by any subsequent aliena- 
tion of his interest in the land,?* nor by the fact 
that plaintiff’s grantor may have cut more than their 
share.2® Under this statute tenants in common can- 
not joint in an action of assumpsit for a share of 
the value of timber cut by a cotenant.°° As the 
remedy is purely statutory and did not exist at com- 
mon law, the declaration must be special on the 
statute,?+ and a general indebitatus assumpsit on 
the statute cannot be maintained.®? Sufficient facts 
must be stated in the declaration to bring plaintiff 
within the provisions enacted.** But no demand be- 
ing required by the statute, it is not necessary to 
allege or prove a demand.** If required, some evi- 
dence that plaintiff is shown to be entitled to an 
interest in the land, beyond mere identity of name, 
Evidence that defendant en- 
tered claiming title as a tenant in common is suffi- 
cient prima facie evidence of such title in him to 
sustain the action provided for by statute.*® 


See US aN Ce ge Re ee ‘a 
~ (> ¥ ’ " " . * 
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Set-off. Defendant cannot file, in set-off, claims 
similar to those for which the suit is brought. The 
causes of actions contemplated by the statute are 
not mutual debts and demands which ean be the 
subject of set-off.27 © _ 3 


[§ 163] g. For Insurance Collected. Where one 
tenant in common, with authority from his cotenant, 
insures the property “for whom it may concern,” 
and accepts in settlement from insurer the amount 
of his loss only, although he may be liable to his 
cotenant in an action on the case for the full amount 
of his loss, the latter may waive his right to recoy- 
er the full amount of his loss, and recover in an 
action for money had and received his share of the 
money reeeived,?® or he may set off his share of 
the money so received, in an action ex contractu 
brought against him by the other tenant in com- 
mon.°®? 


[§ 164] 4. Contribution.* Although contribution 
may be recovered in equity,*® or, in some jurisdic- 
tions in an ordinary civil action,‘ the question of 
the right to contribution must be raised in some 
direct proceeding for that purpose, and cannot be 
adjudicated collaterally in some other suit.*? 


Parties. The personal representatives of a de- 
ceased cotenant should be made parties to a suit 
for contribution.** 


_ [§ 165] 5. Covenant.* Since a sealed agreement 
to pay a share of the crops in return for services 
and materials does not, per se, create a tenancy in 
common, covenant is the proper remedy for breach 
of the agreement, and not an action for an account.** 


[§ 166] 6. Debt. Debt is the proper form of ac- 
tion to recover treble damages, under a statute au- 
thorizing the recovery of such damages in an action 
by one cotenant against another for committing 
strip or waste pending an action of ejectment for 
the recovery of the land held in common, where the 
statute creating the right of action prescribes no 


bell, 42 N.W. 384, 74 Mich. 652, 16 Am. 30. Mooers v. Bunker, 29 N.H. 420. 36. Blake v. Milliken, 14 N.H. 213. 


S.R. 652; Loomis v. O’Neal, 41 N.W. [a] 
701, 73 Mich. 582; Fiquet vy. Allison, 


12 Mich. 328, 86 Am.D. 54. tn Rae RAT Re. 


I In support of this view it was . 
said: “There is no common interest | 520. 
The share of each 38. 


Th on which j-|co-tenant is his alone. 
[a] eee dicen ehirate others have any interest in that share, 


Smith v. Woodman, 28 N.H. 


OTe VOEL ERE ae . Briggs v. Call, 5 Metc., (Mass.) 


sions proceed is that ‘‘the right to 
maintain assumpsit in any case of a 
conversion by a cotenant rests upon 
the fact that the parties maintain 
contractual relations, and that it is 
a violation of duty arising out of con- 
tract for the contenant to convert 
property, which fact distinguishes 
the conversion from tthe case of a con- 
version by a trespasser, in which, be- 
fore assumpsit can be ‘brought by 
waiving the tort, it must be shown 
that the property has been converted 
into money or money’s worth.” Wil- 
liams v. Rogers, 68 N.W. 240, 110 
Mich. 418, 423. 


25. Loomis v. O’Neal, 41 N.W. 701. 
73 Mich. 582; Fiquet v. Allison, 12 
Mich. 328, 86 Am.D. 54. 


26. See infra § 205. 


27. Williams v. Rogers, 68 N.W. 
240, 110 Mich. 418, 423. 


28. Blake v. Milliken, 14 N.H. 213. 
29. Blake v. Milliken, supra. 


*By PHILIP H. CRAWFORD JR. (§ 164), 


though they have similar interests in 
their own shares. Several co-tenants 
have, therefore, no common interest 
in the amount recovered. Each has 
his own share in severalty. And if 
two join in an action and recover, 
they recover not their joint shares, 
but their separate shares. The wrong 
done to one is not a wrong done to 
his fellow, and, therefore, each must, 
at law, according to the principles 
adopted in all forms of action, bring 
his action severally.” Mooers v. 
Bunker, 29 N.H. 420, 429. 


_(b] For rule as to parties plain- 
tiff under earlier statute see Blake 
v. Milliken, 14 N.H. 213. 


31. Mooers v. Bunker, 29 N.H. 420; 
Smith v. Woodman, 28 N.H. 520. 


32. Smith v. Woodman, supra. 
33. Smith v. Woodman, supra. 
34. Mooers v. Bunker, 29 N.H. 420, 
35. Mooers v. Bunker, supra, 


39. Briggs v. Call, supra. 


40. Ark.—McDearman v. McCl s 
31 Ark. 559. eet 


tee ene, v. Davis, 27 La.Ann. 


Me.—Arey v. Hall, 16 A. 302, 8 % 
17, 10 Am.S.R. 232. eae 


N.Y.—Zviebel v. Benowitz, < 
ary witz, 125 N.Y. 


W.Va.—Ward v. Ward, 21 S.B. 746, 
40 W.Va. 611, 52 Am.S.R. 911, 29 L.R. 
A. 449, 
ee Fowler v. Fowler, 50 Conn. 


42. Brown v. Budd, 2 Ind. 442: 
Stevens v. Thompson, 17 N.H. 103: 
Mayfield v. McKnight, (Tenn.Ch.A.) 
56 S.W. 42; Morris v. Roseberry, 32 
S.E. 1019, 46 W.Va. 24, 


43. Venable v. Beauchamp, 3 D 
(Ky.) 321, 28 Am.D. 74, * eer 


See Patten v. Heustis, 26 N.J.Law 


*By WILLIAM A. MARTIN (§§ 165-208). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


form of action and where, by another statute, the 
action of debt is given to recover all penalties and 
forfeitures, if no form of action is provided in the 
: The declaration, in an 
action of this nature, must allege either that defend- 
ant was a party to the suit pending when the tres- 
pass was committed, or that he knew of such suit.*® 


[§ 167] 7. Ejectment—a. Right of Action.47 
cotenant may maintain an action of ejectment against 
his cotenant to obtain a restoration to joint posses- 
sion with him, where the latter has been guilty of 
such a violation of the rights of the former as 
Recovery in this form of 
action is not barred by the fact that defendant owns 
an interest in the land,*® since plaintiff may be 


act creating the penalty.*5 


amounts to an ouster.*§ 
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since the fact of the cotenancy would merely affect 
the form of the judgment which would let plaintiff 
into possession with defendant,®! instead of oust- 
So, also, a valid agreement among co- 
tenants or by their authority as to occupying por- 
tions of the common property in severalty is bind- 
ing until rescinded, and possession may be recovered 
against a cotenant by ejectment.*? 
each cotenant is entitled to possession in the ab- 
sence of any agreement to the contrary,°* eject- 
ment cannot be maintained by one cotenant against 
another, unless the latter has ousted the former 
from possession.®° 
because one of the cotenants is occupying more than 
would be his share of the common property on a di- 


Nevertheless, as 


The: action does not lie merely 


entitled to be let into possession as a cotenant,®® and ‘ vision or partition thereof,°® or where plaintiff is 


ues Reed v. Davis, 8 Pick. (Mass.) 


46. Reed v. Davis, supra. 


47. Where plaintiff claims title to 
whole see Ejectment § 316. 


48. U.S.—Clay v. Field, 6 S.Ct. 36, 
115 U.S. 260, 29 L.Ed. 375. 


Ala.—Farr v. Perkins, 55 So. 923, 
173 Ala. 500. 


Ark.—Trapnall v. Hill, 31 Ark. 345. 


Cal.—Pico v. Columbet, 12 Cal. 414, 
73 Am.D. 550. 


Conn.—WNorris v. Sullivan, 47 Conn. 
474; Clark v. Vaughan, 3 Conn, 191. 


Del.—Knight v. Knight, 89 A. 595, 
10 Del.Ch. 304. 


Fla.—Gale v. Hines, 17 Fla. 773. 


Ga.—Whitfield v. Means, 78 S.E. 
1067, 140 Ga. 430; Whigby v. Burn- 
ham, 669. S.B. 1114, 135)-Ga. 584; 


Burney v. Arnold, 67 S.E. 712, 134 Ga. 
141 [foll Logan v. Goodall, 42 Ga. 95]. 


rik Sd ee hp aes v. McFarland, 51 Ill. 


Ind.—Frakes v. Elliott, 1 N.E. 195, 
102 Ind. 47; Elliott v. Frakes, 71 Ind. 
412; Bethell v. McCool, 46 Ind. 303; 
Nelson vy. Davis, 35 Ind. 474; Good- 
tithe v. Toombs, 3 Wils. 118. 


Ky.—Avey v. Hogancamp, 189 S. 
W. 917, 172 Ky. 675; Chiles v. Conley, 
9 Dana 385; Wright v. Chandler, 4 
Bibb 163. 


La.—Moreira v. Schwan, 37 So. 542, 
113 La. 643. 


Miss.—Sam v. Allen, 120 So. 568, 
152 Miss. 572; Letchford v. Cary, 52 
Miss. 791; Corbin v. Cannon, 31 Miss. 
570; Harmon v. James, 15 Miss. 111, 
45 Am.D. 296. 


Mo.—Llewellyn v. Llewellyn, 100 
S.W. 40, 201 Mo. 303; Childs v. Kan- 
sas City, etc., R. Co., 23 S.W. 373, 117 
Mo. 414; Jordan v. Surghnor, 17 S.W. 
1009, 107 Mo. 520; Falconer v. Rob- 
erts, 88 Mo. 574; Hopson v. Pregge, 
228 S.W. 859, 206 Mo.App. 28. 


Mont.—Ayotte v. Nadeau, 81 P. 141, 
32 Mont. 498. 


Nev.—Bullion Min. Co. v. Croesus 
Gold, ete., Min. Co., 2 Nev. 168, 90 Am. 
D. 526. 


N.H.—Webster v. Calef, 47 N.H. 
289. 


N.J.—Den ex dem. Obert y. Bordine, 
20 N.J.Law 394. . 


N.Y.—Gilman v. Gilman, 18 N.E, 
848, 111 N.Y. 265; Zapp _v. Miller, 15 
N.E. 889, 109 N.Y. 51; Whiteman v. 
Hyland, 16 N.Y.S. 8; North Greig 
Church v. Johnson, 66 Barb. 119; 
Clason v. Rankin, 8 N.Y.Super. 337; 
Siglar v. Van Riper, 10 Wend. 419. 


Pr A eats. v. Swain, 44 N.C. 


Ohio.—White’s Lessee v. Sayre, 2 
Ohio 110. 


_ Or.—Crane v. Oregon R. & Naviga- 
tion Co., 133 P. 810, 66 Or. 317; Grant 
v. Paddock, 47 P. 712, 30 Or. 312. 


Pa.—Kyle v. Hibbs, 126 A. 248, 281 
Pa. 102; McMahan v. McMahan, 13 
Pa. 376, 8 Am.D. 481; Law v. Patter- 
son, 1 Watts&S. 184; Jordan v. Jor- 
dan, 93 Pa.Super. 519. 


Tenn.—Story Vv. 
Humphr. 663. 


Vt.—Carpenter v. Thayer, 15 Vt. 
552; Johnson v. Tilden, 5 Vt. 426; 
eer v. Henshaw’s Adm’r, 2 Aik. 


Wash.—Mabie v. Whittaker, 
172, 10 Wash. 656. 


Eng.—Cubitt v. Porter, 8 B.&C. 257, 
15 E.C.L. 257, 108 Reprint 1039. 


Ont.—Van Velsor v. Hughson, 9 
Ont.App. 390, 45 U.C.Q.B. 252; Mc- 
Callum v. Boswell, 15 U.C.Q.B. 343. 


[a] Disseizor purchasing coten- 
ant’s interest.— Where a disseizor has 
taken a deed from a tenant in com- 
mon, of the latter’s interest in the 
land, no other tenant in common can 
maintain ejectment against him, until 
he shall thereafter commit an ouster 
of plaintiff. House v. Fuller, 13 Vt. 
165, 37 Am.D. 588. 


[b] Machinery attached to land.— 
Machinery, such as a boiler, engine, 
and stack erected by two persons and 
owned by them as tenants in common, 
is not a mere fixture but is in the 
nature of real estate, and if one of 
the persons is excluded from the use 
thereof, the other may have his ac- 
tion of ejectment. Hill v. Hill, 43 Pa. 
521. 


[ec] Ejectment against state.—The 
owner of an undivided one half of a 
tract of land cannot maintain eject- 
ment against the state, where it ap- 
pears that the state is the owner of 
the other undivided half part of the 
tract. Olmstead v. Roberts, 127 N.Y. 
S. 854, 69 Misc. 641. 


What constitutes ouster see supra 
§§ 32-42. 


49. Hopson v. Pregge, 228 S.W. 
859, 206 Mo.App. 28; Ricks v. Pope, 
39 S.E. 638, 129 N.C. 52; Vanderbilt 
v. Brown, 39 S.E. 36, 128 N.C. 498. 


228 S.W. 


Saunders, 8 


See at 


50. Hopson v. Pregge, 
859, 206 Mo.App. 28. 


51. Vanderbilt v. Brown, 
86, 128 N.C.) 498. 


52. Ricks v. Pope, 39 S.E. 638, 129 
N.C. 52. 


[a] “he difference in an action 


39 S.E. 


of ejectment against a cotenant and 
a stranger is, that in the case of co- 
tenancy the judgment is to.be let into 
possession with the cotenant; where- 
as, in cases against strangers the 
judgment is to oust the defendant and 
put the plaintiff in possession.” Ricks 
v. Pope, 39 S.E. 638,.129 N.C. 52, 55. 


tas Lui v. Kaleikini, 10 Hawaii 


54 See supra § 30. 
55. U.S.—Barnitz v. Casey, 7 
Cranch 456, 3 L.Ed. 403; Goldsmith 


v. Smith, 21 F, 611. 


Ala.—Farr vy. Perkins, 55 So. 923, 
173 Ala. 500; Southern Cotton Oil Co. 
v. Henshaw, 7 So. 760, 89 Ala. 448; 
Philpot v. Bingham, 55 Ala. 435; Fos- 
ter v. Foster, 2 Stew. 356; Jones v. 
Perkins, 1 Stew. 512. 


Conn.—Newell v. Woodruff, 
Conn. 492. 


SM are gRoe v. Bursey, 42 App.D.C. 
Ga.—Daniel v. Daniel, 28 S.E. 167, 
102 Ga. 181; Lawton v. Adams, 29 
Ga. 278, 74 Am.D. 59: 
Hawaii—Lui v. Kaleikini, 10 Ha- 
waii 391. 


UP at anne v. Ford, 125 I1l.App. 
B78. 


Ind.—Vance v. 
501. 


Md.—Hammond v. Morrison, 33 Md. 


30 


Schroyer, 77 Ind. 


95 


Ree v. Quinlan, 40 Mich. 


Miss.—Harmon v. James, 15 Miss. 
111,\45 Am.D. 296. 


N.Y.—Gilman v. Gilman, 18 N.E. 
849, 111 N.Y. 265; Edwards v. Bishop, 
4 N.Y. 61; Dixey v. Dixey, 187 N.Y.S. 
879, 196 App.Div. 352; Peterson y. 
De Baun, 55 N.Y.S. 249, 36 App.Div. 
259; Earnshaw v. Myers, 1 N.Y.S. 
901, 49 Hun 608. 


N.C.—Jones v. Cohen, 82 N.C. 75; 
Halford v. Tetherow, 47 N.C. 393. 


S.D.—Satterlee v. Umenthum, 198 
N.W. 823, 47 °S.D. 372. 
Vi.— Avery v. Hall, 50 Vt. 426; 


House v. Fuller, 13 Vt. 165, 37 Am.D. 
588; Johnson v. Tilden, 5 Vt. 426. 


Va.—tTaylor’s Lessee v. Hill, 
Leigh (37 Va.) 457. 


Eng.—Peaceable v. 
568, 102 Reprint 220. 


56. Daniel v. Daniel, 28 S.E. 167, 
168, 102 Ga. 181. 


“The remedy given to them, if she 
is in possession of more than her 
share of the premises, or if she has 
received more than her share of the 


10 
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in possession of any interest, no matter how small.5” 


Where cotenants cannot agree as to the administra- 
tion of the common property and it remains in the 
possession of one of them, who claims to have ex- 
pended the rental value for the common benefit of 
his cotenants, the remedy of the other cotenants 1s 
not by action for possession and to recover their pro- 
portion of the rents, with damages, but by suit for 
partition and settlement of accounts.°% Further- 
more, to maintain the action, defendant cotenant 
must be actually in possession,®® and, as in other 
actions of ejectment,®° plaintiff must recover on the 
streneth of his own title.®+ 


[§ 168] b. Demand for Possession. While it is 
proper and safe, before bringing an action of eject- 
ment against a tenant in common, to test the intent 
with which the property is held by a formal de- 
mand to be let into the enjoyment of,the right 
claimed,*? such a demand is unnecessary where the 
defense interposed denies plaintiff’s title entirely 
and repudiates the existence of a cotenancy.®? 


[§ 169] c. Defenses—(1) In General. Where one 
takes possession under a deed that makes him a ten- 
ant in common with a plaintiff in an action of eject- 
ment, he cannot set up an outstanding title in a 
stranger to defeat the action;°* and, in ejectment 
by one tenant in common against another who is in 
possession of a portion of the demanded premises 
described by metes and bounds, defendant cannot 
resist a recovery as to the portion he thus possesses, 
on the ground that in equity his interest in all the 
demanded premises should be set off so as to include 
the portion which he thus occupies.®® 


[§ 170] (2) Limitations and Laches. Adverse 
possession by one tenant in common against his ¢o- 
tenants for the statutory period will bar his right 
to recover possession,®® and this is so whether the 
estate is a legal one in the tenants in common, or is 
held in trust for the use and benefit of such ten- 
ants.°7 The statute of limitations commences to run 
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[§§ 167-172 


against the right of a cotenant to maintain an action 
against his cotenant to recover his interest in the 
land when the possession of the latter becomes ad- 
verse.°®§ 


Laches. Since the possession of one cotenant is 
the possession of all,®® laches of one cotenant can- 
not bar his right of entry against the other until 
his disseizin has been effected by some notorious act 
of ouster.7° However, the action may be barred 
by laches, and is barred thereby where plaintiffs de- 
layed for twenty years after default in the payment 
of the taxes, and for twelve years after title had 
been acquired, without offer to pay taxes, which were 
regularly paid by their cotenant under claim of ex- 
clusive ownership after acquiring the tax title, since 
failing to reimburse the cotenant within a reasonable 
time amounts to an election to permit him to take 
title for his individual use." 


[§ 171] d. Parties. While it is said that it is 
doubtful whether tenants in common may join as 
plaintiffs in an action of ejectment against a coten- 
ant,7? it has been held that an objection to a com- 
plaint on account of such joinder is waived by 
answering over.7* In accordance with the general 
rule that ejectment can be maintained only against 
the person in actual possession of the land,‘* an 
cjectment suit must be brought against the coten- 
ant’s tenant in possession, if the premises have been 
let.75 


[§ 172] e. Pleadings; Issues, Proof, and Vari- 
ance. In an action of ejectment between cotenants, 
the complaint should show what interest in the 
premises is claimed by plaintiff and what are the 
specific interests of the cotenants,’® although it has 
been said that, if the complaint is defective in this 
respect, the defect might possibly be cured by ver- 
dict.77 As in other actions of ejectment, ouster be- 
ing essential to give rise to a cause of action,7?® in 
actions of ejectment between cotenants facts con- 
stituting an ouster must be alleged;7® and it must 


income and profits, is an application 
for an accounting or for partition.” 
Daniel v. Daniel, supra. 


57. Goldsmith v. Smith, 21 F. 611. 


[a] Reason is that in these cir- 
cumstances he is, in law, in posses- 
sion of the whole property, and al- 
ready has all that a judgment could 
eive him. Goldsmith v. Smith, 21 F. 
611. 


58. Moreira v. Schwan, 37 So. 542, 
113 La. 643. 


59. Mahoney v. Middleton, 41 Cal. 
41; Carpentier v. Mendenhall, 28 Cal. 
484, 87 Am.Dec. 135; Owen v. Morton, 


24 Cal. 373; Llewellyn v. Llewellyn, 
100 S.W. 40, 201 Mo. 303; Harnshaw 
v. Myers, 1 N.Y.S. 901; Wetherington 


v. Williams, 46 S.E. 728, 134 N.C. 276. 


60. See Ejectment § 14. 
61. Fischer v. Eslaman, 68 Ill. 78. 


62. Newell v. Woodruff, 30 Conn. 
492. 


63. Farr v. Perkins, 55 So. 923, 173 
Ala. 500; Southern Cotton Oil Co. v. 
Henshaw, 7 So. 760, 89 Ala. 448; Har- 
rison Vv. Taylor, 33: Mo. 311; 82 Am.D: 
159; Johnson vy. Tilden, 5 Vt. 426. 


[a] As for instance (1) where the 


answer states that defendant held the 
premises “adversely against all per- 
sons” (Harrison y. Taylor, 33 Mo. 211, 
82 Am.D. 159), (2) or where defend- 
ant sets up an adverse holding under 
a written conveyance, thereby* repu- 
diating the existence of a cotenancy 
(Southern Cotton Oil Co. v. Henshaw, 
7 So. 760, 89 Ala. 448). 

64 Braintree v. Battles, 6 Vt. 395. 


Hee Mahoney v. Middleton, 41 Cal. 


oes Ill.— Lavelle v. Strobel, 89 Ill. 


Ind.—Doe ex dem. McCarty v. Mc- 
Cleary, 2 Ind. 405. 


N.Y.—Jackson y. Brink, 5 Cow. 483. 


ca v. Respass, 92 N.C. 


Pa.—Rider v. Maul, 46 Pa. 376. 
Be res v. Gilliam, 1 Coldw. 


Eng.—Doe v. Prosser, 1 Cowp. 217, 
98 Reprint 1052. 


Adverse possession by cotenant sce 
supra §§ 43-61. 


67. Lavalle v. Strobel, 89 Ill. 370. 


68. Alvarado v. Nordhol, 30 P. 211,! W. 823, 47 S.D. 3 


95 Cal. 116. 


Duration and continuity of adverse 
possession see supra §§ 51-53. 


Running of statute against actions 
for recovery against infants general- 
ly see Limitations of Actions § 425. 


69. See supra § 31. 


70. Inman vy. Quirey, 194 S.W. 858, 
128 Ark. 605; Reed v. Bachman, 57 
S.E. 769, 61 W.Va. 452, 123 Am.S.R. 
9¥6; Parker v. Brast, 45 W.Va. 399. 
See also, sustaining this view, Oliver 
v. Howie, 281 S.W. 17, 170 Ark. 758. 


71. Dwight v. Waldron, 164 P. 761, 
96 Wash. 150. 


72. Minter vy. Durham, 11 P. 231, 
13 Or. 470. 


73. Minter v. Durham, supra. 


74 See Ejectment § 98. 
75. Llewellyn v. Llewellyn, 100 S. 
W. 40, 201 Mo. 303. 


76. Lillianskoldt v. Goss, 2 Utah 
292, 296. 


77. Lillianskoldt v. Goss, supra. 
78. See Ejectment § 121. 


79. Satterlee eye eee ae 198 N. 


’ For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 172-174] 


be alleged that plaintiff is entitled to possession, °° 
although an objection to a pleading defective in 
this regard is waived by answering over.’! If the 
pleading alleges title to the entire premises, it may 
be amended to conform with proofs showing that 
plaintiff’s ownership was of an undivided interest.82 


Issues, proof, and variance. If the complaint al- 
leges a demand to be let into possession, this alle- 
gation must be proved.** 


[§ 173] f. Evidence. In ejectment by one coten- 
ant against another, plaintiff must prove his title 
to the premises in suit,§* and a right of possession 
in himself ;** and since the possession of one coten- 
ant is presumed to be for the benefit of all,8* the 
burden is ordinarily on plaintiff to overcome this 
presumption by proving an ouster by defendant,’7 
although proof of ouster is dispensed with where 
the answer denies all right, title, or interest in plain- 
tiff,s* or where defendant who was in the actual, 
exclusive possession of the whole premises, claiming 
to own them, instead of entering a disclaimer as 
to plaintiff’s interest on ejectment being brought 
by his cotcnant, pleaded not guilty and set up the 
statute of limitations.®® If defendant, who is shown 
to be a tenant in common with plaintiff, sets up 
title by adverse possession, the burden is on him to 
establish the claim.®°® Where the owner of a mort- 
gage on an undivided interest in land is also the 
owner in fee of another undivided interest in the 
same land, a possession of the Jand, wholly consist- 
ent with his right as a tenant in common, cannot, 
in an ejectment suit, be considered the possession 
of the mortgagee, unless the fact be shown that the 
possession had been previously acquired, and was 
afterward retained, as such.°! 


Sufficiency. To sustain ejectment, ouster is suf- 
ficiently shown by evidence that defendant is in 
possession of the premises, claiming to hold them 
by deed covering the whole of them;°®? by evidence 
that the original entry of defendant was hostile to 
plaintiff’s rights and that the possession that fol- 
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lowed was exclusive and adverse;°? by evidence of 
a. formal demand by plaintiff to be let into posses- 
sion and enjoyment of his rights as a cotenant, and 
a refusal of the demand by defendant;®* and by 
evidence that plaintiff demanded that defendant pur- 
chase and pay for his half of the premises, and that 
defendant refused or failed to do so, and retained 
exclusive possession, denying plaintiff’s title, and 
asserting title in himself.®® 


[§ 174] g. Trial. According to some decisions, 
open, notorious, and uninterrupted possession by a 
cotenant for a long period, claiming the whole land 
and taking the whole profits, does not afford a legal 
presumption which would entitle the court to with- 
draw the question from the jury and instruct them 
to infer an ouster, but is evidence from which the 
jury may draw the conclusion of an ouster, if not 
successfully rebutted.°* There are, however, deci- 
sions in which it was held that the court is author- 
ized to direct, a verdict for plaintiff on the issue of 
ouster where it was shown that defendant received 
and appropriated to his own use the entire rents 
and profits of the land, and claimed the exclusive 
right of possession and use of the land.®7 


Nonsvit. Where plaintiff proves his case as laid, 
a nonsuit is properly refused.’ 


Instructions. In jurisdictions where mesne prof- 
its are recoverable in an action of ejectment,®® an 
instruction on the subject of mesne profits is prop- 
er where there is evidence from which the jury are 
authorized to find that defendant appropriated the 
whole premises in dispute to the exclusion of plain- 
tiff, who claimed a half interest therein. 


Verdict and findings. General rules as to ver- 
dicts? and findings? apply, so far as they may be 
applicable or controlling, in actions of ejectment 
between cotenants. Where the extent of the title 
can be seen with reasonable certainty, the proper 
course, it has been said, is to set forth in the ver- 


80. Minter v. Durham, 11 P. 231, 
13 Or. 470. 


81. Minter v. Durham, supra. 


82. Retan v. Sherwood, 79 N.W. 
692, 120 Mich. 496. 


83. Hebrard v. Jefferson Gold, 
etc., Min. Go., 33 Cal. 290. 


84. Hebrard v. Jefferson Gold & 
Silver Min., Co., 33 Cal. 290; Sherin 
v. Larsen, 11 N.W. 70, 28 Minn. 523. 


85. Owen v. Morton, 24 Cal. 373; 
Owen v. Fowler, 24 Cal. 192. 


86. See supra § 31. 


87. Farr v. Perkins, 55 So. 923. 173 
Ala. 500; Foster v. Foster, 2 Stew. 
(Ala.) 356; Ewald v. Dorland, 32 Cal. 
493; Carpentier v. Mendenhall, 28 
Cal. 484, 87 Am.D. 135; Highstone v. 
Burdette, 20 N.W. 64, 54 Mich. 329; 
Gilman v. Gilman, 18 N.E. 849, 111 N. 
Y. 265; Siglar v. Van Riper, 10 Wend. 
(N.Y.) 414. 


‘Where the title of the plaintiff as 
a cotenant is not disputed by the de- 
fendant, and the case turns on the 
fact whether there has been a dis- 
seizin of one cotenant by another, the 
plaintiff must show an actual ouster, 
or that some act was done by the de- 


[62 C. J.—28] 


fendant amounting to a total denial of 
the right of the plaintiff as a coten- 
ant.” Peterson v. Laik, 24 Mo. 541, 
544, 69 Am.D. 441. 


88. Cal.—Miller v. Myles, 46 Cal. 
585. 

Hawaii.—Kaehu v. Namealoha, 20 
Hawaii 648. 


Mo.—Peterson v. Laik, 24 Mo. 541, 
69 Am.D. 441. 


N.Y.—Peterson v. De Baun, 55 N.Y. 
S. 249, 36 App.Div. 259; Clason v. 
Rankin, 8 N.Y¥.Super. 337. 


N.C.—Withrow v. Biggerstaff, 82 N. 
C. 82. 


Or.—Grant v. Paddock, 47 P. 712, 30 
Or. 312. 


Ont.—McCallum vy. Boswell, 15 U.C. 
Q.B. 343. 


89. Noble vy. McFarland, 
226. 


90. Inglis v. Webb, 23 So. 125, 117 
Ala. 387; Highstone v. Burdette, 20 
N.W. 64, 54 Mich. 329. 


91. Mellon v. Reed, 8 A. 227, 114 
Pa. 647. 


92. Clark v. Vaughan, 3 Conn. 191. 


51 Ill. 


93. Clason v. Rankin, 8 N.Y.Super. 
SWS 


94. Farr v. Perkins, 55 So. 923, 173 
Ala. 500. 


95. Cameron vy. Chicago, M. & St. 
P. R. Co., 61 N.W. 814, 60 Minn. 100. 


96. Cannon vy. Jackson, 97 A. 468, 
252 Pa. 257; Susquehanna & Wyoming 
Valley R. & Coal Co. v. Quick, 61 Pa. 
328. See Carpentier v. Mendenhall, 28 
Cal. 484, 87 Am.D. 185 (the law will 
not presume from acts of ownership 
by one cotenant and his refusal to al- 
low a cotenant to enter that there 
was an intent to oust, but the intent 
must be established as a fact by the 
finding of the jury). 


Presumption of ouster generally 
see supra § 57. 


97. Sam y. Allen, 120 So. 568, 152 
Miss. 572. 


98. Thomson Development Co. v. 
Crutchfield, 131 S.E. 154, 161 Ga. 448. 


99. See infra § 175. 


1. Jackson v. Lipham, 123 S.E. 887, 
258) Ga 550. 


2. See Trial [88 Cyc 1868 et seq]. 
3. See Trial [38 Cyc 1907 et seq]. 
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dict the undivided share to which title is apparent.* 
If a special verdict is rendered, it must find an 
ouster either in terms or by legal conclusion;*® and 
this requirement is not satisfied by a finding of “de- 
mand and refusal” of possession.® 


[§ 175] bh. Extent of Recovery; Judgment.’ 
Plaintitf in an action of ejectment against a cotenant, 
if successful in the action, is entitled to a judgment 
jetting him into possession of the premises jointly 
with defendant, or other codwners,*® and such is the 
effect of a judgment in his favor.® He is not enti- 
tled to recover possession of: the entire premises to 
the exclusion of defendant,1° but his judgment must 
be subject to the rights of defendant,! since the 
latter does not by a perversion of his right, and 
an actual ouster of his cotenant, forfeit his inter- 
est in the land.1? Plaintiff is not entitled to the 
sole possession of any specific portion,’* since an 
action of ejectment cannot perform the office of an 
action of partition and segregate from the common 
property plaintiff’s share and give it to him in sey- 
eralty.1* Nor can equities existing in favor of plain- 
tiff against his cotenant be enforced in an action 
of ejectment.1® 


Defining extent of interest. Where plaintiff is suc- 
cessful in his action of ejectment, it is not improper 
for the court to define the extent of his interest,!® 
since the parties being tenants in common are en- 
titled to the rents and profits in proportion to their 
respective interest in the premises;'7 and it has 
been held that a judgment which simply orders and 
adjudges that plaintiff be restored as joint tenant 
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in common to the possession of the premises, without 
defining the extent of plaintiff’s interest, 1s fatally 
defective.*® ; 


Rents and profits; allowance for repairs and im- 
provements. If there“is statutory authority there- 
for, plaintiff, if suecessful, may recover rents and 
profits in his action of ejectment,'® although prof- 
its are not recoverable for the period during which 
possession of defendant was not adverse.”° A judg- 
ment for plaintiff may provide for a reference to 
state an account as to receipts of rents and profits.?* 
Where rents and profits are allowed in an ejectment 
suit, defendant will be permitted to set off the val- 
ue of necessary repairs and permanent improve- 
ments.?? 


Damages generally. Where a statute authorizes 
a recovery of damages in actions of ejectment, plain- 
tiff, if suecessful in his action, is entitled to recover 
damages from the time of the ouster,?* but he is 
not entitled to recover damages for the period dur- 
ing which the possession of defendant was not ad- 
verse.*# 


Damages for waste. Where a statute so author- 
izes, plaintiff in ejectment, if he succeeds in his 
action, is entitled to recover damages for waste.?° 
A judgment letting plaintiff into possession may 
provide for a reference to state an account as to 
waste.?® 


Reimbursement of defendant for moneys paid out 
on property. Statutes allowing compensation for 
improvements to defendants in ejectment generally 


4 Withrow v. Biggerstaff, 82 N.C. 
82; Pierce v. Wanett, 32 N.C. 446. 


5. Carpentier v. Mendenhall, 28 
Cal. 484, 87 Am.D. 135. 


6. Carpentier Vv. 
supra. 


[a] Reason is that “neither acts 
of ownership by one tenant in com- 
mon, nor refusal to allow cotenants to 
enter, necessarily work a disseizin. 
The law will not presume from either 
the one or the other, nor from both 
combined, that there was an intent to 
oust. That intent must be established 
as a fact by the finding of the jury.” 
Carpentier v. Mendenhall, 28 Cal. 484, 
487, 87 Am.D. 135. 


7. Where plaintiff claims: 


More than he is entitled to see Hject- 
ment § 317. 


Title to whole see Hjectment § 316. 


8. U.S.—Clay v. Field, 6 S.Ct. 36, 
115 U.S. 260, 29 L.Ed. 375. 


Ga.—Burney v. Arnold, 67 S.E. 712, 
aes Ga. 141; Logan v. Goodall, 42 Ga. 


Ky.—Avey v. Hogancamp, 189 S.W. 
917, 172 Ky. 675; Young v. Adams, 14 
B.Mon. 102, 58 Am.D. 654; Eads v. 
Rucker, 2 Dana 111. 


oe ee v. Dickerman, 11 Gray 


Mendenhall, 


Pernt weak v. Roberts, 88 Mo. 


N.C.—Smith v. Smith, 63 S.E. 177, 
150 N.C. 81. 


Wis.—Duncan v. Rodecker, 62 N.W. 
633, 90 Wis. 1. 


9. Withrow v. Biggerstaff, 82 N.C. 
82. And see cases supra note 8&8. 


10. U.S.—Stevens v. Ruggles, 23 
F.Cas.No. 13,408, 5 Mason 221. 


Cal.—Ewald v. Dorland, 32 Cal. 493. 
Ga.—Logan v. Goodall, 42 Ga. 95. 


Ky.—Avey v. Hogancamp, 189 S.W. 
917, 172 Ky. 675; Eads v. Rucker, 2 
Dana 111. 


Sr Nehre Paige v. Dickerman, 11 Gray 
0. 


Oa ones v. De Lassus, 84 Mo. 


Vt.—Johnson v. Tilden, 5 Vt. 426; 
een v. Henshaw’s Adm’r, 2 Aik. 


11. Robertson v. Robertson, 2 B. 
Mon. (Ky.) 235, 38 Am.D. 148; Jones 
v. De Lassus, 84 Mo, 541. 


12. Warren v. Henshaw’s Adm’r, 2 
Aik. (Vt.) 141. 


13. Duncan vy. Rodecker, 62 N.W. 
633, 90 Wis. 1. 


[a]. Undivided interest in partition 
wall is not sufficient foundation for 
maintaining an ejectment suit against 
one who placed a building on the half 
of the land adjoining that of plaintiff 
on which the wall stood before its de- 
struction. Duncan y. Rodecker, 62 N. 
W. 5338, 90 Wis. 1. 


14. Duncan v. Rodecker, 62 N.W. 
533, 90 Wis. 1. 

15. Retan v. Sherwood, 79 N.W. 
692, 120 Mich. 496. 


iin Mahoney v. Middleton, 41 Cal. 


17. Mahoney v. Middleton, supra. 
Sone Lillianskyoldt v.. Goss, 2 Utah 


19. Clay v. Field, 6 S.Ct. 36, 115 U. 
S. 260, 29 L.Ed. 375; Carpentier v. 
Mendenhall, 28 Cal. 484, 87 Am.D. 135; 
Childs v. Kansas City ete., R. Co., 
23 S.W. 3738, 117 Mo. 414; Falconer v. 
Roberts, 88 Mo. 574; Clowser v. Jop- 
lin Min. Co., 5 F.Cas.No. 2,908a, 4 Dill. 
469 note (stating Missouri law). 


[a] Mineral land.—wW here the 
land which is the subject of the action 
is mineral land, and defendant had no 
other means of obtaining his just 
share than by taking at the same time 
the share of his cotenant, the value 
of ore in place furnishes the just 
basis of account. Clowser v. Joplin 
Mining Co., 5 F.Cas.No,. 2,908a. 


20. Carpentier v. Mendenhall, 28 
Cal. 484, 87 Am.D. 135. 


21. Smith v. Smith, 63 S.E. 177, 
150 N.C. 81. 


22. Stewart v. Stewart, 63 N.W. 
886, 90 Wis. 516, 48 Am.S.R. 949. 


[a] Rent paid in permanent im- 
provements on the land is not charge- 
able as profits received by the coten- 
ant. Walker v. Humbert, 55 Pa. 407. 


23. Carpentier v. Mendenhall, 28 
Cal. 484, 87 Am.D. 185. 


24. Carpentier Vv. 
supra. 


25. Childs v. Kansas City, St. J. 
& C. R. Co., 23 S.W. 373, 117 Mo. 414, 


26. Smith v. Smith, 63 S.E. 177, 
150 N.C. 81. 


For later cases. developments and changes in the law see Annotations, same title and section number. 
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§ 175-178) 


have been held both applicable?’ and inapplieable?s 
where an undivided interest in real estate was sought 
to be recovered by one as a tenant in common. In 
ejectment by a cotenant against one in possession 
under a deed from,?® or by permission of,?° one of 
the cotenants, defendant is entitled to compensa- 
tion for the value of improvements he has placed 
on the land by his expenditures. It has been held 
that allowance or reimbursement may be made to 
defendant for a proper proportion of the money paid 
by him while in possession on account of mortgages, 
taxes, and interest on the common property and re- 
pairs and improvements thereon, where he held ad- 
versely by color of title asserted in good faith.?1 
In an action of ejectment by a tenant in common 
against a cotenant who had acquired the common 
property after he had permitted a sale thereof for 
taxes, a judgment letting his cotenant into posses- 
sion might properly provide for a reference to state 
an account as to betterments and disbursements for 
taxes.®? 


[§ 176] 8. Entry, Writ Of.33 This action is main- 
tainable by a tenant in common against another ten- 
ant in common for recovery of his undivided share 
of the premises demanded;** and it has been held 
that, where land held in cotenancy was, without 
knowledge of the cotenants, sold for taxes, and they 
afterward made partition, and one of them redeemed 
the land, taking a deed to himself alone of the whole 
tract, the payment and deed inured to the benefit 
of both, and that he who had not paid might main- 
tain a writ of entry against the other for his part 


27. Hunt v. Dolphin, 223 N.W. 64,] other 
54 S.D. 261; 


cotenant 
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Stewart v. Stewart, 63] against him for his share and recov- 
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of the land.*® If one tenant in common sues a 
writ of entry against his cotenant, who pleads nul 
disseizin, proof of demandant’s title will not entitle 
him to judgment, where a statute renders it neces- 
sary that he should also prove an actual ouster.®® 
As elsewhere shown, under the older practice de- 
mandant in a writ of entry could not in that action 
recover damages for mesne rents and profits which 
had accrued through the wrongful possession of the 
land,*? but by modern statutes demandant may re- . 
cover mesne rents and profits,?® and the tenant in 
common may recover compensation for improve- 
ments.°? 


[§ 177] 9. Injunction—a. In General. While it 
has been said that the jurisdiction of a court of 
equity is to be sparingly exercised in granting an 
injunction in favor of a tenant in common against 
a cotenant,*® no doubt exists as to the power of the 
court to grant such injunctions,*! in the exercise of 
a discretion under settled and known rules.42, The 
remedy is not available, however, where there is an 
adequate and complete remedy at law,*? or where 
the essence of the proceeding is to try title.44 


_[§ 178] b. Exercise of Exclusive Ownership over 
Common Property. Independently of statute, where 
one tenant in common is appropriating the entire 
product of the common property to his own use un- 
der an unequivocal hostile assertion of exclusive 
title, his cotenant is entitled to an injunction against 
such acts.4® And under a statute providing that 
if any person shall exercise exclusive ownership 
over property held by a tenancy in common, the par- 


ejectment | 317. 


N.W. 886, 90 Wis. 516, 48 Am.S.R. 949; 
Pheenix Lead Min., ete., Co. v. Sydnor, 
39 Wis. 600; Davis v. Louk, 30 Wis. 
308. 4 . 


[a] Im such cases the court will 
apportion the expense of improve- 
ments according to the respective in- 
terests of the parties. Phoenix Lead 
Mining & Smelting Co. v. Sydnor, 39 
Wis. 600. 


[b] Illustration.—In a suit by one 
of three tenants in common who had 
not joined in a purchase of the land 
by one of the cotenants, under such 
statute, the cotenant who purchased 


was entitled to the value of improve- | 


ments he had placed on the property 
in-good faith, and to his cotenant’s 
share of a mortgage he had paid. 
Hunt v. Dolphin, 223 N.W. 64, 54 S8.D. 
261. 


28. Morris v. McKay, 40 Mich. 326; 
Sands v. Davis, 40 Mich. 14; Martin 
vy. O’Conner, 37 Mich. 440. 


[a] Reason for rule.—lIf the stat- 
ute were applicable, the full value of 
the improvements might be recovered 
from each of the cotenants. Martin 
v. O’Conner, 37 Mich. 4409. 


29. Strong v. Hunt, 20 Vt. 614. 


30. Jackson v. Creal, 13 Johns. (N. 
Y.) 116 (under a special statute). 


81. Stewart v. Stewart, 63 N.W. 
886, 90 Wis. 516, 48 Am.S.R. 949. 


[a] Reimbursing third person.— 
Where a third person obtaining a deed 
covering the share of one tenant in 
common entered into possession of 
the entire common property and made 
improvements thereunder under the 
bona fide belief that he held a good 
title thereto, and subsequently the 


ered, it was held that such third party 
was entitled to be reimbursed by 
plaintiff so succeeding. Strong v. 
Hunt, 20 Vt. 614. 


32. Smith v. Smith, 63 S.H. 177, 150 
N:Ce-81: 


33. Parties to action see Entry, 
Writ of § 42. 


Pg Backus v. Chapman, 111 Mass. 
386. 


835. Williams v. Gray, 3 Me. 207, 
14 Am.D. 234. 


36. Cutts v. King, 5 Me. 482. 
87. See Entry, Writ of § 22. 
$8. Backus v. Chapman, 111 Mass. 


39. Backus vy. Chapman, supra. 


49. Obert v. Obert, 5 N.J.Law 397; 
Hersey v. Murphy, 48 N.B. 65. 


41. Byram. v. Chicago, St. P., M. & 
O. Ry. Co., 21. F.(2d) 388; Kennedy v. 
Scovil, 12 Conn. 317. And see cases 
infra this section; and §§ 178-183. 


[a] Breach of contract.—(1) 
There is nothing in the relation of 
tenants in common which will de- 
prive one of them of the right to en- 
join a breach of contract by the other 
to employ his interest in the common 
property in a certain way (Fullington 
v. Kyle Lumber Co., 35 So. 852, 139 
Ala. 242) (2) although in accordance 
with general principles governing the 
issuance of injunctions (See Injunc- 
tions § 285) (3) if the contract is for 
any reason against public policy 
its breach will not be enjoined (Ful- 
lington v. Kyle Lumber Co., 35 So. 
852, 1389 Ala. 242). 


42. Kennedy v. Scovil, 12 Conn. 


43. Oglesby Coal Co. v. Pasco, 79 
Ill. 164. And see Injunctions § 37. 


44. Brown v. Kaahanui, 29 Hawaii 
804. And see Injunctions § 15 


“Where a complainant’s right is 
doubtful or his title is in dispute a 
perpetual injunction cannot be ob- 
tained until the doubt is removed by 
a proper proceeding and the right 
made certain.” Brown v. Kaahanui, 
29 Hawaii 804, 813. 


45. Binswanger v. 
Alaska 508. 


[a] Sale of common property.— 
Where one of the tenants in common 
occupied a fiduciary relation to the 
other cotenants, and was insolvent, 
it was held proper to issue an injunc- 
tion restraining him from selling the 
common property unless he brought 
into court their share of the proceeds 
of the sale. Bales v. Martin, 12 
GrantCh. (Ont.) 490. 


[b] Use of stallion owned in com- 
mon.—Where the parties owned each 
a half interest in a stallion, and 
agreed that plaintiff might have his 
use during the seasons of 1921 and 
1922, and “thereafter on new arrange- 
ments mutually satisfactory,” but de- 
fendant refused to allow plaintiff such 
use, a mandatory injunction requiring 
defendant to ship the stallion as pro- 
vided in the agreement, and the ap- 
pointment of a receiver with power to 
proceed to the place where the stal- 
lion was kept, and to take appropriate 
steps judicial or otherwise, to gain 
possession of the animal and to ship 
him to plaintiff’s stock farm, was 
proper; irreparable injury threaten- 
ing plaintiff. Madden v. Rosseter, 187 
N.Y.S. 462, 114 Misc. 416 [aff 187 
N.Y.S. 9438, 196 App.Div. 891]. 


Henninger, 1 
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ty aggrieved shall have his action for the injury as 
if no tenancy in common existed, an injunction is 
a proper remedy where a tenant in common is exer- 
cising exclusive ownership over the property held 
in common.*® In the absence of statute or agree- 
ment to the contrary a tenant in common cannot, 
ordinarily by injunction, exclude his cotenant from 
the enjoyment. of the common property.*? 


[§ 179] c. Waste*s—(1) In General. One ten- 
ant in common is entitled to injunctive relief against 
waste committed by his cotenant, where the waste 
committed is in its nature destructive of the com- 
mon estate,t® and not within the usual and legiti- 
mate exercise of a cotenant’s rights.°° This is es- 
pecially true where the destruction is malicious,°+ 
or willful.52 The complaining cotenant may have 
an injunction against such wrong without regard to 
the solvency or insolvency of the tort-feasor.°* How- 
ever, it has been held that an injunction will be 
granted only where the waste complained of is de- 
structive or malicious,®* unless attended with pe- 


46. Butte & Boston Consol. Mining 
Co. v. Montana Ore Purchasing Co., 
63. P. 825, 25 Mont. 41; Connole v. 
Boston & Montana Consol. Copper & 


even if such 
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in common by the public (Oglesby 
Coal Co. v. Pasco, 79 Ill. 164); (2) and 
injury was shown, it 
should appear by the bill, in order 


[§§ 178-179 


euliar circumstances warranting such relief;°° but 
independently of the character of the waste, in spe- 
cial cireumstanees an injunction will be granted 
between tenants in common to stay waste;°® as for 
instance where a suit for partition is pending,’ 
where a tenant in common was-trustee of another 
under a will and was committing waste for his own 
benefit in breach of his trust;°® where it appears 
that the parties to the injunction suit were only 
equitable tenants in common and that therefore the 
person committing the waste had no title to the pos- 
session and where he was also shown to be insol- 
vent,®°® and where one tenant in common was occu- 
pying tenant to the other.®° 


Under statutes giving right of action for waste. 
Under a statute providing that one tenant in com- 
mon may maintain an action for waste against his 
cotenant, a tenant in common may maintain an 
action to enjoin his cotenant from committing 
waste.*1 The right to sue for the waste includes the 


Reprint 47; Holé v. Thomas. 7 Ves. 
Jr. 589, 32 Reprint 237. And see as 
sustaining this view Twort v. Twort, 
16 Ves.Jr. 128, 83 Reprint 932. 


Silver Mining Co., 52 P. 263, 20 Mont. 
- 523; Red Mountain Consol. Mining 
’ Co. v. Esler, 44 P. 5238, 18 Mont. 174; 
Anaconda Copper Mining Co. v. Butte 
& Boston Mining Co., 43 P. 924, 17 
Mont. 519. 


47. People v. Golding, 106 N.Y.S. 
821. 55 Misc. 425. 


[a] Interference with cotenant’s 
use and occupation of common prop- 
erty.—Injunction will not lie at the 
suit of a tenant in common to re- 
strain interference by cotenants with 
petitioner’s use, occupation, and cul- 
tivation of the common property 
where the. injunction is not ancillary 
to other relief and where the essence 
of the proceeding is to try title or 
right of possession or to restore pos- 
session to the petitioner or to eject 
the respondents from the property so 
occupied and cultivated by the peti- 


tioner. Brown v. Kaahanui, 29 
Hawaii 804. ~ 
[b] Benefit of purchase by one co- 


tenant at judicial sale.—A delay of 
four years, during which there has 
been a large appreciation in the value 
of the property, is unreasonable and 
fatal to any right to require a tenant 
in common to give his cotenants the 
benefit of his purchase of the com- 
mon property at a public sale under a 
power in a trust deed. Starkweather 
v. Jenner, 30 S.Ct. 382, 216 U.S. 524, 
54 L.Ed. 602, 17 Ann.Cas. 1167 [aff 27 
Apv.D.C. 348]. 


{ec] Trespass.—A suit to enjoin an 
alleged trespass on land of which 
plaintiff claims to be the sole owner 
in fee must fail where the evidence 
shows that defendant was not a tres- 
passer but a tenant in common with 
plaintiff and as such is entitled to 
possession with him. Glynn County 
Bd. of Education v. Day, 57 S.H. 359, 
128 Ga, 156; Country Club Land Ass’n 
v. Lohbauer, 97 N.Y.S. 11, 110 App. 
Toe 875 [aff 79 N.E. 844, 187 N.Y. 


Keeping saloon on premises.— 
(1) One tenant in common cannot be 
enjoined from maintaining a saloon 
and selling intoxicating liquors on 
the premises owned in common where 
it is not shown that complainant suf- 
fered some special injury not suffered 


to justify a court of equity in inter- 
fering by injunction, that the con- 
tinuance of the injury was threatened 
and its danger imminent (Oglesby 
Coal Co. v. Pasco, supra). 


[e] Removal of tort-feasor’s prop- 
erty.—Unless all of the cotenants con- 
cur in waste, a nonconcurring coten- 
ant will not be restrained from re- 
moving the _ tort-feasor’s proverty 
from the land. Durham, etc., R. Co. 
v. Wawn, 3 Beav. 119, 43 Eng.Ch. 119, 
49 Reprint 47. 


{f] Interference with use of way 
owned in common.—That one of the 
co-owners of a way impaired the full 
rights of his co-owner does not ex- 
cuse the wrongful acts of the co- 
owner, although the same may be con- 
sidered in determining the proper 
decree in a suit to restrain the co- 
owner. Alexander Smith & Sons Car- 
pet" Comty. Bally aagenNe vac.) Levee dat 
App. Div. 100. 


co Mining operations see infra § 


49. U.S.—Bradley v: Reed, 3 F.Cas. 
No. 1,785. 


Ala.—Clark v. Whitfield, 105 So. 
200, 2138 Ala. 441; Jasper Land Co. v. 
Manchester Sawmills, 96 So. 417, 209 
Ala. 446. 


Alaska.—Binswanger v. Henninger 
1 Alaska 509. a a 


Cal.—Fuller v. Montafi, 203 P. 406, 
55 Cal.App. 314. 


Ind.—Stout v. Curry, 11. N.E. 487, 
110 Ind. 514. 


Miss.—Leatherbury v. McInnis, 37 
oo 1018, 85 Miss. 160, 107 Am.S.R. 


N.J.—Obert v. Obert, 5 N.J.Eq. 397. 


N.Y.—Hawley v. Clowes, 2 Johns. 
Ch. 122: 


N.C.—Hinson v. Hinson, 27 S.E. 80, 
120 N.C. 400. 


W.Va.—Law v. Heck Oil Co., 145 S. 
E. 601, 106 W.Va. 296; Williamson vy. 
Jones, 27 S.E. 411, 43 W.Va. 562, 64 
Am.S.R, 891, °388 L.RiA. 964: 


Eng.—Job v. Potton, L. R. 20 Eq. 
84 (it seems); Durham & S. Ry. Co. v. 
Wawn, 3 Beav. 119, 48 Eng.Ch. 119, 49 


ee ee v. Murphy, 48 N.B. 


Ont.—Proudfoot v. Bush, 7 Grant 
os Pepa Dougal v. Foster, 4 Grant 


fa] Digging earth for bricks.— 
One tenant in common will be re- 
strained at the suit of a cotenant 
from digging earth for bricks on the 
joint property, since this amounts to 
a destruction of the property. Dou- 
gall v. Foster, 4 GrantCh. (Ont.) 319. 


50. Bradley v. Reed, 3 ¥F.Cas.No. 
1,785; Hawley v. Clowes, 2 Johns. 
Ch. CN.Y.) 1225. Hole: vosPhomas:--% 


Ves.Jr. 589, 32 Reprint’ 237. 


51. Leatherbury v. MeInnis, 37 So. 
1018, 85 Miss. 160, 107 Am.S.R. 274. 


52. Durham & S. Ry. Co. v. Wawn, 
3 Beav. 119, 43 Eng.Ch. 119, 49 Re- 
print 47. 


53. Jasper Land Co. v. Manchester 
Sawmills, 96 So. 417, 209 Ala. 446, 


54 Bailey v. Hobson, L.R. 5 Ch. 
180; Hole v. Thomas, 7 Ves.Jr. 589, 
32 Eng. Reprint 237; Hersey v. Mur- 
phy, 48 N.B. 65. 


55. Hersey v. Murphy, supra. 


56. Obert v. Obert, 5 N.J.Law 397; 
Coffin v. Loper, 25 N.J.Eq. 443; Haw- 
ley v. Clowes, 2 Johns.Ch. (N.Y.) 122: 
Smallman vy. Onions, 3 Bro.Ch. 621, 29 
Reprint 733; Twort v. Twort, 16 Ves. 
Jr. 128, 33 Reprint 932; Lassert v. 
Salyerds, 17 Grant Ch. (Ont.) 109; 
Christie v. Saunders, 2 Grant Ch. 
(Ont.) 670. 


57. Coffin v. Loper, 25 N.J.Eq. 4438; 
Hawley v. Clowes, 2 Johns.Ch. (NVY.) 


122; lLassert v. Salyerds, 17 Grant 
Ch. (Ont.) 109. 

58. Christie v. Saunders, 2 Grant 
Ch. (Ont.) 670 (it being considered 


that his rights of ownership on his 
own moiety were to be exercised in 


subordination to his duty as trustee 


of the other moiety). 


59. Smallman v. Onions, 3 Bro.Ch. 
621, 29 Reprint 733. . 


60. Twort v. Twort, 16 Ves.Jr. 128, 
33 Reprint 932. 


61. Morrison v. Morrison, 29 S.B. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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right to restrain its commission.°2 And in this 
action damages may be awarded for waste’ already 
committed.** 


_ Ancillary relief by way of accounting may be had 
in an action to enjoin a cotenant from committing 
waste where the bill for injunction asks this relief.64 


[§ 180] (2) Cutting or Injuring Timber. It has 
been very generally held that the cutting of timber 
on the common property by a tenant in common will 
be enjoined as waste when destructive of the com- 
mon estate,°° and not consistent with a prudent en- 
joyment thereof.°® This principle has been held to 
authorize an injunction against cutting trees which 
were immature and unfit for cutting;**? from cutting 
timber trees or underwood at unseasonable times ;*8 
from stripping the land of timber where the land is 
valuable for timber only,®® or where the timber is 
the chief value of the land,?° from commercial tim- 
bering of lands resulting in their depletion and de- 
struction pro tanto,‘+ and from the use of skidders 
or other machinery destroying or doing irreparable 
injury to timber too small for manufacture into mer- 
ehantable lumber.*? And it has been held that a 
tenant in common may enjoin his cotenant from eut- 
ting and removing timber without his consent.7® 
However, where the view prevails that a tenant in 
common, in the exercise of his right to the enjoy- 
ment of the common estate, may cut timber and dis- 
pose of it, at least to an extent corresponding to 
‘his share of the estate,*4* it has been held that an 
injunction does not lie to prevent a tenant in com- 
mon from cutting timber where the bill does not al- 


901, 122 N.C. 598; Hinson v. Hinson, 
27 S.E. 80, 120 N.C. 400. 
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that the granting of such injunction 
is “also within the equity of the stat- 
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lege the insolvency of defendant nor that he is 
exceeding his share.7®> In jurisdictions where the 
view prevails that cutting of timber by a tenant 
in common which amounts to destructive waste may 
be enjoined,*® it was held that an injunetion pro- 
hibiting a tenant in common, pending a suit for 
partition, from cutting any timber on the premises 
held in common should be modified so as to confine 
it to timber then standing and growing on the prem- 
ises, “and not wanted for the necessary use of the 
farm.”*7 So it has been held where this view pre- 
vails that where there was nothing to show that the 
timber on one part of the tract was of any more 
value than that on the other part of the tract, and 
that there was no reason why in partition proceed- 
ings the court could not set apart to defendant that 
half of the land on which the waste was committed, 
the injunction should be limited so as to restrain 
him from committing waste on the other half of the 
land,‘*® and that a temporary injunction against com- 
mitting waste by cutting timber will be dissolved 
where defendant answered that he only intended to 
eut timber from a small part of the land which he 
had commenced doing when the injunction was served 
and denied all intention of committing waste or 
that he was insolvent.7® 


[§ 181] d. Mining Operations—(1) In General, 
Ordinarily a court of equity will take jurisdiction 
at the suit of one cotenant to enjoin acts of waste 
by his cotenant in mining the common property,®° 
and this principle has frequently been applied in 
the case of such minerals as oil and gas,*! coal,’? 


73. Cotten v. Christen, 34 So. 597, 
110 La. 444; State v. Judge of Fourth 


62. Morrison v. Morrison, 29 S.E. 


901, 122 N.C. 598. 


63. Hinson v. Hinson, 
120 N.C. 400. 


64. Williamson v. Jones, 27 S.E. 
411, 43 W.Va. 562, 64 Am.S.R. 891, 
38 L.R.A. 694. 


65. U.S.—Bradley v. Reed, 3 F.Cas. 
No. 1,785. 


Ala.—Clark v. Whitfield; 105 So. 
200, 213 Ala. 200; Jasper Land Co. v. 
Manchester Sawmills, 96 So. 417, 209 
Ala. 446. 


Cal.—Fuller v. Montafi, 203 P. 405, 
55 Cal.App. 314. 


Ind.—Stout v. Curry, 11 N.E. 487, 
110 Ind. 514. 


Miss.—Leatherbury v. McInnis, 37 
So. 1018, 85 Miss. 160, 107 Am.S.R. 
274. 


N.Y.—Hawley v. Clowes, 2 Johns. 
Ch. 122. 


Eng.—Hole v. Thomas, 7 Ves.Jr. 
589, 32 Reprint 237. And see as sus- 
taining this view Twort v. Twort, 16 
Ves.Jr. 128, 33 Reprint 932. But see 
Goodwyn v. Spray, 2 Dick. 667, 21 Re- 
print 431 (where the lord chancellor 
denied an injunction prayed for by 
one cotenant against another who had 
cut down some timber and threatened 
to cut down the rest and said the only 
remedy was to get a partition). 


Ont.—Proudfoot v. Bush, 7 Grant 
Ch. 518. 


[a] In New Jersey (1) while the 
right to an injunction against de- 
structive waste by cutting timber 
exists independently of statute (Cof- 
fin v. Loper, 25 N.J.Eq. 443; Obert v. 
. Obert, 5 N.J.Eq. 397) (2) it was held 


27 S.E. 80, 


ute providing that in any action in 
which the right to real estate, or to 
goods and chattels, is in controversy, 
the court, or any judge thereof, may 
make an order for the protection of 
the property in controversy, from 
waste, destruction, or removal be- 
yond the jurisdiction of the court, up- 
on satisfactory proof being made of 
the necessity for such order, and may 
enforce such order by attachment for 
contempt” (Coffin v. Loper, 25 N.J.Eq. 
443, 444). 


[b] Under statute of North Caro- 
lina, providing that one tenant in 
common may maintain an action for 
waste against his cotenant, where one 
cotenant cuts trees for crossties and 
hauls them off, an action lies to re- 
strain him from committing further 
waste and for damages for waste al- 
ready committed. Hinson v. Hinson, 
27 S.E. 80, 120 N.C. 400. 


66. Hawley v. Clowes, 2 Johns.Ch. 
GNDY ako 2: 


67. Fuller v. Montafi, 203 P. 406, 
55 Cal.App. 314; Hole v. Thomas, 7 
Ves.Jr. 589, 32 Reprint 237. And see 
as sustaining this view Twort v. 
Twort, 16 Ves.Jr. 128, 33 Reprint 932. 


68. Hole v. Thomas, 7 Ves.Jr. 589, 
382 Reprint 237. : 


69. Bradley v. Reed, 3 F.Cas.No. 
1,785; Proudfoot v. Bush, 7 Grant 
Ch. (Ont.) 518. 


70. Stout v. Curry, 11 N.E. 487, 
110 Ind. 514; Leatherbury v. McInnis, 
a1 Pe 1018, 85 Miss. 160, 107 Am.S.R. 
274. 


71. Clark v. Whitfield, 105 So. 200, 
213 Ala. 441. 


72. Jasper Land Co. v. Manchester 
Sawmills, 96 So. 417, 209 Ala. 446. 


Judicial District, 26 So. 769, 52 La: 
Ann. 103. But see Patureau vy. Wil- 
bert, 10 So. 782, 44 La.Ann. 355 (a 
joint owner of swamp land is at lib- 
erty to cut and remove timber from 
the community without becoming 
amenable to charge of tort or tres- 
pass as against the coproprietor. In 
such case the person cutting and re- 
moving timber for purposes of manu- 
facture, without waste or other de- 
terioration to the premises, is not li- 
ek ex delicto, but ex quasi contrac- 
tu). 


74 See supra § 72. 
75. Hihn v. Peck, 18 Cal. 640. 
76. See supra § 179. 


77. Hawley v. Clowes, 2 Johns.Ch. 
(NEY) 122. 


78. Leatherbury v. McInnis, 37 So, 
1018, 85 Miss. 160, 107 Am.S.R. 274. 


79. Obert v. Obert, 5 N.J.Law 397. 


80. Clark v. Whitfield, 105 So, 200, 
213 Ala. 441; Binswanger v. Henning- 
er, 1 Alaska 509; Law vy. Heck Oil Co..,. 
145 S.E. 601, 106 W.Va. 296; Alderson 
v. Horse Creek Coal Land Co., 94 S.E. 
716, 8L W.Va. 411; Paxton v. Bene- 
dum-Trees Oil Co., 94 S.E. 472, 80 W. 
Va. 187; Williamson v. Jones, 27 S, 
BE. 411, 48 W.Va. 562, 64 Am.S.R. 891, 
38 L.R.A. 694. 


As to what constitutes waste see 
supra § 73. 


81. Law v. Heck Oil Co., 145.S.E. 
601, 106 W.Va. 296; Paxton v, Bene- 
dum-Trees Oil Co., 94 S.E. 472, 80 W. 
Va. 187. 


82. Clark v. Whitfield, 105 So. 200, 
213 Ala. 441; Alderson v. Horse Creek 
eet Land Co., 94 S.H. 716, 81 W.Va. 


~ 
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and. precious metals.°? But where it appears that 
the mining operations are of such character that 
the land from which the mineral is taken may, con- 
sistently with an equitable partition of such land, 
be assigned to the cotenant operating the mine, and 
it also appears that great damage would result from 
enjoining the operation of such mine, a court of eq- 
uity will refuse such relief, and in partitioning the 
land will assign the part from which mineral has been 
mined to the cotenant who removed the mineral 
therefrom.*+ And it seems that an injunction would 
be refused and plaintiff relegated to some other rem- 
edy where it affirmatively appears that development 
is necessary to protect oil and gas under the land 
from drainage through wells on adjoining lands.*° 


[§ 182] (2) Statutory Provisions, Under a stat- 


‘ute which provides that if any person shall assume 


and exercise exclusive ownership over, or take away, 
destroy, lessen in value, or otherwise injure or abuse 
any property held in tenancy in common, the party 
aggrieved shall have his action for the injury in the 
same manner as he would have had if the tenancy 
in common did not exist, one cotenant of a mining 
claim is entitled to an injunction against another 
who is engaged in working the mine under circum- 
stances showing assumption and exercise of exclu- 
sive ownership,®* or who takes away or lessens in 
value the property held in common,*’? without re- 
gard to the question of waste,** and it is not a de- 
fense to an action for an injunction against a co- 
tenant for exercising exclusive ownership or tak- 
ing away the common property, that the operations 
complained of enhanced the value of the property 


83. Binswanger v. Henninger, 1 
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by developing it,*® although evidence of this fact 
might be important if an accounting were decreed.®° 
The purpose of such a statute was to give any ap- 
propriate remedy to enforce his rights under the 
circumstances enumerated,®1 and the right to eq- 
uitable aid arises under the operation of the prin- 
ciples of equity applicable to all eases of continu- 
ing and irreparable trespass, both in order to pre- 
vent a multiplicity of suits, and in order to prevent 
the commission of a threatened legal wrong, for 
which, when done, an action at law for damages 
would be an inadequate remedy.°®” 


[§ 183] e. Interference with Water Rights. 
Where the title to a water right is in tenants in 
common, their rights to the use of it, as among 
themselves, may be protected by the courts, by in- 
junction.®? A tenant in common of a water right 
is entitled to an injunction to prevent such a diver- 
sion or use thereof by his cotenant as deprives the 
former of his right to use his share of the water,°* 
or practically destroys his right to the use there- 
of;°® and it is not a defense to an action for an 
injunction that others than defendant were guilty 
of a similar wrong,?® and evidence offered to prove 
the latter fact is irrelevant and inadmissible.®* 
However, an injunction will not issue where no 
injury is shown.®* In an action by one tenant in 
common against another to enjoin the latter from 
an interference with plaintiff’s use of a water right 
owned in common by them, plaintiff, if he makes 
out his case, is entitled to a decree that defendant 
be enjoined against preventing him from taking 


87. Butte & Boston Consol. Mining; the property; could mine as it saw fit, 
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‘his cotenant, but continues 


Alaska 509. 


84 Alderson v. Horse Creek Coal 
Land Co., 94 S.E. 716, 81 W.Va. 411. 


85. Law v. Heck Oil Co., 145 S.E. 
601, 106 W.Va. 296. 


86. Butte & Boston Consolidated 
Mining Co. vy. Montana Ore Purchas- 
ing Co., 63 P. 825, 25 Mont. 41; Con- 
nole v. Boston & Montana Consolidat- 
ed Copper & Silver Mining Co., 52 P. 
263, 20 Mont. 523; Red Mountain Con- 
solidated Mining Co. v. Hsler, 44 P. 
523, 18 Mont. 174; Anaconda Copper 
Mining Co. v. Butte & Boston Mining 
Co., 43 P. 924, 17 Mont. 519. 


[a] What constitutes exclusive 
ownership.—(1) A tenant in common 
who extracts ore from the land held 
in common and appropriates it to his 
own use exercises exclusive owner- 
ship over the property within the 
rule. Red Mountain Consol. Mining 
Co. v. Esler, 44 P. 523, 18 Mont. 174; 
Anaconda Copper Mining Co. v. Butte 
& Boston Mining Co., 43 P. 924, 17 
Mont. 519. (2) And this is so, al- 
though he does not actively exclude 
to work 
the properties and extracts ore there- 
from against his protest. Red Moun- 
tain Consol. Mining Co. v. Esler, 44 P. 
523, 18 Mont. 174. (3) So where one 
tenant in common of a mine con- 
structs a tramway constituting a per- 
manent structure to be used for no 
other purpose than that intended by 
himself, and not by the other coten- 
ants, this constitutes an assumption 
of exclusive ownership of a portion 
of the property owned in common. 
Connole v. Boston & Montana Consol. 
Copper & Silver Mining Co., 52 P. 263, 
20 Mont. 523. 


—— 


Co. v. Montana Ore Purchasing Co., 
63 P. 825, 25 Mont. 41; Anaconda Cop- 
per Min. Co. v. Butte & Boston Min. 
Co., 48 P. 924, 17 Mont. 519. 


“For one co-tenant, without the 
consent of the other, to mine and re- 
move ore from the common property, 
is an unauthorized taking away and 
lessening in value of the property 
within the meaning of” the statute. 
Butte & Boston Consol. Mining Co, v. 
Montana Ore Purchasing Co., 63 P. 
825, 25 Mont. 41. 


88. Anaconda Copper Mining Co. 
v. Butte & Boston Mining Co., 43 P. 
924, 17 Mont. 519, 527. 


“We do not hold that taking out the 
ore would be waste, but we do hold 
that at least it would be a use which 
consumes, and the only adequate 
remedy against the dangers to plain- 
tiff of such a use is injunction.” Ana- 
conda Copper Mining Co. v. Butte & 
Boston Mining Co., supra. 


89. Harrigan v. Lynch, 52 P. 642, 
21 Mont. 36. 


90. Harrigan vy. Lynch, supra. 


91. Anaconda Copper Min. Co. v. 
Butte & Boston Min. Co., 43 P. 924, 
17 Mont. 519. 


92. Butte & B. Consol. Mining Co. 
v. Montana Ore-Purchasing Co., 63 P. 
825, 25 Mont. 41; Connole v. Boston 
& Montana Consol. Copper & Silver 
Mining Co., 52 P. 268, 20 Mont. 523; 
Anaconda Copper Min. Co. v. Butte & 
Boston Min. Co., 438 P, 924, 17 Mont, 
519, 527, 


“An accounting would be a remedy 
exceedingly difficult of application. 
A defendant would be in possession of 


could keep books, or not, as it chose; 
and the burden of proving a great 
mass of facts and figures and ac- 
counts would be thrown upon the 
plaintiff, when the knowledge of them 
all would be peculiarly with the de- 
fendant.” Anaconda Copper Mining 
Co. v. Butte & Boston Mining Co., su- 
pra. 


93. Larned v. Jenkins, 169 N.W. 
723, 102 Neb. 796. 


94. Stillman v. White Rock Mfg. 
Co., 23 F.Cas.No. 13,445, 3 Woodb.&M. 
538; May v. Parker, 12 Pick. (Mass.) 
34, 22 Am.D. 393; Larned v. Jenkins, 
169 N.W. 7238, 102 Neb. 796; Carnes v,. 
Dalton, 110 P. 170, 56 Or. 596. 


[a] Thus, “if tenants in common 
cannot agree, and one insists upon 
wrongly locating a lateral or causing 
an unreasonable multiplicity of out- 
lets, or refuses proper measuring 
weirs or boxes, or does any other act 
which prevents or threatens the 
others in their use of the portion of 
the water going to them, the courts 
will protect the rights of all, by in- 
junction or otherwise, and will, if 
necessary, appoint a commissioner to 
take charge for such _ protection.” 
Larned v. Jenkins, 169 N.W. 723, 724 
102 Neb. 796. é 


95. Kennedy v. Scovil, 12 Conn. 


96. Carnes v. Dalton, 110 P. 1 
Or. 596. rie 


97. Carnes vy. Dalton, 110 P, ; 
Or. 596. tp ae 


aent Bliss v. Rice, 17 Pick. (Mass.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


6; Bliss v. Rice, 17 Pick. (Mass.) 
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one-half of the water,®® but he is not entitled to 
a decree authorizing him to take the water “with- 
out interference by defendant,” since this deprives 
defendant of equality in the operation of the com- 
mon property. 


[§ 184] 10. Quieting Title or Removal of Cloud. 
A tenant in actual possession may sue a cotenant 
to determine the validity of an adverse claim.? 
Courts of equity have jurisdiction of actions between 
tenants in common to cancel conveyances of the 
common property which constitute a cloud upon 
the title. However, where the deed which the court 
is asked to set aside as a cloud upon the title is a 
deed to the premises which defendant, one of the 


cotenants, has acquired, plaintiff must tender with | 


his bill a sufficient amount to reimburse the party 
who so, obtained such deed the amount paid by him 
in redemption of the land, and all subsequent. taxes 
paid by him thereon, with interest. Where, in an 
action of this character, issues are submitted to the 
jury in accordance with the discretionary power of 
the court,> the refusal of special instructions on an 
issue submitted is not erroneous where the main 
instruction sufficiently covered the subject.* The 
right of a tenant in common to maintain a bill to 
quiet title against his cotenant may be lost by lach- 
es,’ and where one cotenant buys the property at a 
tax sale of which fact his cotenant had notice and 
did not offer to contribute his share, and such co- 
tenant commenced an action to quiet title many 
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years afterward, and still did not pay or offer to 
pay his share, he was guilty of such laches and lack 
of equity as to preclude any right of recovery.® 
Where a decree, in an action to quiet title, recog- 
nized that defendant was a tenant in common own- 
ing four and one-half per cent of the minerals in 
the land, its right of ingress and egress for the pur- 
pose of mining was necessarily implied in such a 
decree, since necessary implication is as much a part 
of an instrument as if that which is so implied 
were plainly expressed.°® 


[§ 185] 11. Trespass—a. Real Estate—(1) In . 


General. While the rule has been stated, that one 
tenant in common cannot maintain an action of tres- 
pass against another,?° for the reason that each is 
entitled to possession, and possession of one is pos- 
session of the other,1? the general trend of author- 
ity 1s to the contrary’? but it is nevertheless true 
that at common law trespass is not recognized as 
a remedy between tenants in common of land ex- 
cept under peculiar circumstances. It does not lie 
for a mere injury to the land.t* Nor does any form 
of action of trespass lie unless there has been an 
ouster,'* or a destruction of the property,!® or un- 
less there has been a recovery by a tenarit in com- 
mon in ejectment in which case an action of tres- 
pass may be maintained for mesne profits.1* Where 
a ecotenant improves the common property at his own 
expense, thereby putting it to its only beneficial use, 
he is not liable to his cotenant for trespass.17 


ae Kennedy v. Scovil, 12 Conn. 
317. 


1. Duplesse v. Haskell, 94 A. 503, 
89 Vt. 166. 


2. Ross v. Heintzen, 36 Cal. 313. 


3. Sires v. Sires, 21 S.H. 115, 43 S. 
C. 266; Coleman v. Buttram, (Tex. 
Civ.App.) 40 S.W.(2d) 977; Hacker 
v. Hacker, (Tex.Civ.App.) 4 S.W.(2d) 
218; Morris v. Roseberry, 382 S.E. 
1019, 46 W.Va. 24; Saladin v. Kraay- 
vanger, 70 N.W. 1113, 96 Wis. 180. 


[a] Rule applied.—(1) Tenants in 
common, although not in possession, 
may maintain an action against a co- 
tenant to set aside as fraudulent a 
recorded deed by which defendant 
claims the property in severalty and 
in fee. Sires v. Sires, 21 S.E. 115, 43 
S.C. 266. (2) An action in equity will 
lie by a tenant in common against his 
cotenant to set aside a sale under a 
foreclosure judgment for an _ indi- 
vidual debt of defendant, through 
which defendant fraudulently ac- 
quired title to the common property, 
plaintiff having no notice of the fore- 
closure proceedings and remaining in 
ignorance of them without fault on 
his part. Saladin v. Kraayvanger, 70 
N.W. 11138, 96 Wis. 180. 


[b] Instruments not constituting 
cloud on title-—A mortgage executed 
by a tenant in common of the whole 
of a farm of which he is in the ex- 
clusive occupation, but claiming no 
interest in more than the undivided 
one-half of the land thus mortgaged, 
does not constitute a cloud upon the 
title of his cotenant, such as a court 
of equity will interfere to remove. 
“When a defect appears upon the face 
of the record through which the op- 
posite party can alone claim title, 
there is not such a cloud upon the 
title as to call for the exercise of the 
equitable powers of the court to re- 
move it.” Ward v. Dewey, 16 N.Y. 
519, 522. 


4 Morris v. Roseberry, 32 S.E. 


1019, 46 W.Va. 24. 


[a] Evidence, in an action to set 
aside a deed as a cloud on title, held 
to warrant a finding that a tenant in 
common did not buy the interest of 
another tenant at a judicial sale at 
an inadequate price. Webster v. Rog- 
ers, 171 P. 197,'&7 Or. 547, 


5. See Equity § 721. 
6 Coleman y. Buttram, (Tex.Civ. 
App.) 40 S.W.(2d) 977. 


7. Wilson v. Linder, 123 P. 487, 21 
Idaho 576, 42 L.R.A.N.S. 242, Ann. 
Cas.1913E 148. 


8 Wilson v. Linder, supra. 

9. Hochsprung v. Stevenson, 266 
P. 406, 82 Mont. 222, 

16. D.C.—Lyon v. Bursey, 42 App. 
D:C.7519- 

Ill.—Conklin v. Newman, 115 N.E: 
848, 278 Ill. 30. 

Ky.—Roberts v. McGraw, 11 Bush 
26. 

N.C.—McPherson v. Seguin, 14 N.C. 
153, 22 Am.D. 714. ; 

Bng.—Noye v. Reed, 1 M.&R. 63, 


17 E.C.L. 645; Matts v. Hawkins, 5 
Taunt. 20, 128 Reprint 593, 


“It is elementary that one tenant 
in common cannot be guilty of com- 
mitting a trespass upon property 
which he owns in common with _an- 
other.” Conklin v. Newman, 115 N.E. 
849, 278 Ill. 30, 36. 

11. Lyon v. Bursey, 42 App.D.C. 
519. 

12. See infra §§ 188-190. 


13. Owen v. Foster, 13 Vt. 263. 


14. Ala.—McGehee v. Peterson, 57 
Ala. 333; Bishop v. Blair, 36 Ala. 80. 


Del.— McCall v. Reybold, 1 Del. 146. 


Pa.—Bush v. Gamble, 17 A. 865, 
127 Pa. 43; Filbert v. Hoff, 42. Pa. 


97, 82 Am.D. 493; Bennet v. Bullock, 
35 Pa. 364. 


S.C.—Harman v. Gartman, 16 S.C.L. 
430, 18 Am.D. 656. 


Tex.—Temple Lumber Co. v. Kirby 
abet Co., (Civ.App.) 42 S.W.(2d) 
70. 


Vt.—Wait v. Richardson, 33 Vt. 190, 
78 Am.D. 622. 


Hire pga mbas v. Seward, L.R. 5 H.L. 


Ma Ee v. Morton, 3 N.S. 


“This is necessarily the rule, for 
all cotenants have equally the right 
of entry, and, unless an exclusive en- 
try is alleged there is no trespass.’’ 
Temple Lumber Co. v. Kirby Lumber 
pos (Tex.Civ.App.) 42 S.W.(2d) 1070, 
1078. 

[a] Entry and removal of crops 
owned in common.—If entry be made 
on the land of one who is a cotenant 
with the other in the crops on the 


land, the owner of the land cannot. 


maintain trespass against his coten- 
ant in the crop for entering the land 
merely to remove his share of the 
crop. Wemp v. Mormon, 2 U.C.Q.B. 
(Ont.) 146. 


[b] Removal of building obstruct- 
ing use.—A tenant in common of land, 
who removes, without doing any un- 
necessary damage thereto, a structure 
placed upon the land by his cotenant 
without his assent, which excludes 
him from that portion of the land is 
not liable to an action in the nature 
of trespass by his cotenant. Byam 
v. Bickford, 2 N.E. 687, 140 Mass. 31. 


15. McCall v. Reybold, 1 Del. 146; 
Bush -v. (Gamble, 17 *A. 865, 127 Pa: 
43. 

16. McCall v. Reybold, 1 Del. 146; 
Bush v. Gamble, 17 A. 865, 127 Pa. 
43. And see infra §§ 188, 189. 

17. Johnson v. Conant, 7 A. 118, 64 
Net el 09) 
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[§ 186] (2) Trespass Quare Clausum—(a) In 
It has very generally been held that a 
tenant in common cannot maintain an action of 
trespass quare clausum against a cotenant in the 
absence of ouster,'§ or of a destruction of the prop- 
One cotenant may even 
occupy the whole, without being a trespasser. His 
cotenant may be prejudiced by his exclusive occu- 
pancy, but he cannot charge him as a wrongdoer.?° 
And in some decisions it is either held or stated with- 
out qualification that one tenant in common e¢annot 
‘ maintain an action of trespass quare clausum against 
But the weight of authority is to the 
effect that an action of trespass quare clausum may 


General. 


erty held in common.?® 


another.” 
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clusive use.?8 


be maintained by one tenant in common against an- |, 


18. Ala.— McGehee v. Peterson, 57 
Ala. 333 

Me.—Duncan v. Sylvester, 13 Me. 
417, 29 Am.D. 512; Porter v. Hooper, 
13 Me. 25, 29 Am.D. 480. 

N.H.—Boynton v. Hodgdon, 59 N.H. 
247, 

N.Y.—Wilsey v. Loveland, 167 N.Y. 
Be 546, 180 App.Div. 279, 181 App.Div. 
916. 


Pa.—Bush vy. Gamble, 17 A. 865, 127 


Pa. 48; Filbert v. Hoff, 42 Pa. 97, 82 
soe? 493; Bennet v. Bullock, 35 Pa. 
64, 


S.C.—Jefcoat v. Knotts, 47 S.C.L. 
50; Harman v. Gartman, 16 S.C.L. 
430, 18 Am.D. 656. 


Vt.—Eooth vy. Adams, 11 Vt. 156, 34 
Am.D. 680. 


Ont.—Culver v. Macklem, 11 U.C.Q. 
188) eishee 


But see Hunting v. Russell, 2 Cush. 
(Mass.) 145 (one having legal title 
to the estate and in possession there- 
of may maintain an action of trespass 
quare clausum against one also in 
possession claiming title thereto as 
a tenant in-common with plaintiff). 


[a] Thus, where tenants in com- 
mon are in joint possession of crops, 
and land upon which the crops are 
grown, one of such tenants cannot 
maintain trespass quare clausum fre- 
git against the other, to recover dam- 
ages for injuries done to the crops 
by animals which the other allowed 
to run at large. McGehee v. Peter- 
son, 57 Ala. 333. : 


[b] Effect of special statutory 
provision.—A statute providing that 
if any person without a license will- 
fully cuts down or otherwise destroys 
any trees or timber on the land of 
another, the owner may recover, in an 
.action of tort, three times the amount 
of the damages that should be assess- 
ed therefor does not authorize an ac- 
tion of trespass quare clausum fre- 
git by one tenant in common against 
another for cutting and carrying 
away wood. Hastings v. Hastings, 
110 Mass. 280. 

19. McCall v. Reybold, 1 Del. 146; 
Bush v. Gamble, 17 A. 865, 127 Pa. 
43; Bennet v. Bullock, 35 Pa. 364. 

20. Porter v. Hooper, 13 Me. 25, 
29 Am.D. 480. 


eee Ky.—Jones vy. Chiles, 8 Dana 


Me.—Duncan v. Sylvester, 13 Me. 
417, 29 Am.D. 512. But see Maine cas- 
es infra note 23. : 

Mass.—Cutting v. Rockwood, 2 
Pick. 4438. But see Massachusetts 
cases infra note 22, 


N.C.—Anders v. Meredith, 20 N.C. 


199, 34 Am.D. 376; 
Seguine, 14 N.C. 153. 


Vt.—Wait v. Richardson, 33 Vt. 190, 
78 Am.D. 622. 


N.S.—Elliott v. Smith, 3 N.S. 338. 


To the same effect Coke Litt. § 322 
[cit Duncan v. Sylvester, 13 Me. 417, 
29 Am.D, 512]. 


See Cubitt v. Porter, 8 B. & C. 257, 
269, 108 Reprint 1039 (where Little- 
dale, J., says: “If there has been an 
actual ouster by one tenant in com- 
mon, ejectment will lie at the suit of 
the other. But I am not aware that 
trespass will lie, for in trespass the 
breaking and entering is the gist of 
the action; expulsion or ouster is a 
mere aggravation of the trespass. If 
the original entry therefore be law- 
ful, trespass will not lie’). 


[a] In support of this doctrine it 
was said: “it is fundamental in the 
law of the subject that one tenant in 
common has no right to exclude the 
other from the common _ property. 
Hence any inclosure of it, whether by 
the imaginary fence that the law con- 
structs, or by a real one constructed 
by the hands of men, defines no right 
in exclusion of, and constitutes no 
barrier against, either of the common 
tenants; and of course the passing 
through such boundary by either of 
them would be no breach of the in- 
closure, and could give no right of 
action in trespass quare clausum fre- 
git.” Wait v. Richardson, 33 Vt. 190, 
194, 78 Am.D. 622. 


22. Mass.—Bennett v. Clemence, 6 
Allen 10. See Byam y. Bickford, 2 
N.E. 687, 140 Mass. 31 (where one 
cotenant erected a structure which 
not merely impeded, but obstructed, 
his cotenant in the use of the com- 
mon property, there is an ouster to 
the extent to which possession is thus 
withheld, for which an action in the 
nature of an action for trespass may 
be maintained). 


N.H.—Thompson vy. Gerrish, 57 N. 
H. 85; Wood v. Griffin, 46 N.H. 230. 


N.Y.—Dubois v. Beaver, 25 N.Y. 
123, 82 Am.D. 326; King v. Phillips, 


McPherson v. 


1 Lans. 421; Erwin v. Olmsted, 7 
Cow. 229. 
Pa.—Trauger v. Sassaman, 14 Pa. 


514; McGill v, Ash, 7 Pa. 397; 
v. Wagner, 21 Pa.Super. 268. 


Wis.—Sullivan v. Sherry, 87 N.W. 
471, 111 Wis. 476, 87 Am.S.R. 890. 


Eng.—Murray v. Hall, 7 C.B. 441, 
62 H.C.L. 441, 187 Reprint 175; Sted- 
man v. Smith, 8 E.&B. 1, 92 BH.C.L. 1, 
120 Reprint 1; Wilkinson v. Hay- 
garth, 12 Q.B. 837, 64 E.C.L. 887, 116 
Reprint 1085. 


Ont.—Petrie v. Taylor, 


Reep 
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other where the latter has ousted the former from 
possession of the common property,?* or has totally 
or practically destroyed the common property.”* 
An ouster constitutes a trespass.?* 
rule it has been held that there is an ouster when 
one tenant in common enters into the possession, 
claiming the whole title either in his own right or 
under another,?®> or where he undertakes to con- 
vey the whole title,2* or where there has been a 
total destruction of the property held in common,”? 
or where he has converted the property to his ex- 


And within this 


Defenses. In an action of trespass quare clausum 
between tenants in common the admission of plain- 


407. 


“Tf one tenant in common enter up- 
on his cotenant and oust him of his 
premises, trespass quare clausum 
fregit lies for the injury.” Dubois v. 
en oe 25 INGYs A123, 1128, 82 cA se 
326. 


23. Davis v. Poland, 66 A. 380, 102 
Me. 192, 120 Am.S.R. 480, 10 L.R.A. 
N.S. 212; Symonds v. Harris, 51 Me. 
14, 81 Am.D. 553; Maddox v. God- 
dard, 15 Me. 218, 23 Am.D. 604; Sulli- 
van v. Sherry, 87 N.W. 471, 111 Wis. 
476, 87 Am.S.R. 890; Wilkinson v. 
Haygarth, 12 Q.B. 837, 64 E.C.L. 837, 
116 Reprint 1085. 


[a As otherwise expressed, 
“where the acts of a tenant in com- 
mon amount to a destruction of the 
common property, or effect a practi- 
cal destruction of the interest of his 
co-tenant therein, the injured owner 
has a right of action, and under these 
circumstances trespass quare clausum 
is the proper remedy.” Davis v. Po- 
land, 66 A. 380, 102 Me. 192, 195, 120 
Am.S.R. 480, 10 L.R.A.N.S. 212. 


[b] Thus (1) one tenant in com- 
mon of a saw mill and mill privilege 
may maintain an action of trespass 
quare clausum against a cotenant for 
the destruction of the mill. Maddox 
v. Goddard, 15 Me. 218, 33 Am.D. 604. 
(2) So the severance and removal of 
machinery from a mill, and its in- 
corporation with another mill, by one 
of the cotenants. without the consent 
of the others, is a destruction of the 
common property, and an action of 
trespass quare clausum may be main- 
tained against the other tenant in 
common. Symonds v. Harris, 51 Me. 
14, 81 Am.D. 553. (38) And where a 
tenant in common enters the premis- 
es owned in common and removes 
from a dwelling house thereon, which 
is occupied by his cotenant, certain 
doors and windows, without his co- 
tenant’s consent, and in the absence 
of any circumstance that the act was 
done in good faith, as for the purpose 
of making repairs, there is such a de-~ 
struction of the common property as 
would make him a trespasser and lia- 
ble for the acts committed in an ac- 
tion of trespass quare clausum. Da-~ 
vis v. Poland, 66 A. 380, 102 Me. 192, 
120 Am.S.R. 480, 10 L.R.A.N.S. 112. 


24 Wood v. Griffin, 46 N.H. 230. 


25. Thompson v. Gerrish, 57 N.H. 
85; Wood v. Griffin, 46 N.H. 230. 


Saad Thompson y. Gerrish, 57 N.H. 


27. Wilkinson v. Haygarth, 12 Q. 
B. 837, 64 BE.C.L. 837, 116 Reprint 1085 
(digging up and carrying away turf). 


28 Sullivan v. Sherry, 87 N.W. 
471, 111 Wis. 476, 87 Am.S.R. 890. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tiff’s right and an offer to account is no defense.2° 
The defendant, under the general issue may show 
that he is tenant in common with plaintiff?° or that 
he entered by license of one who is tenant in com- 
mon with plaintiff.31 


[§ 187] (b) Occupation of Separate Parts of 
Common Property by Agreement. According to 
some decisions tenants in common cannot maintain 
trespass quare clausum against each other, even 
after a nugatory attempt to make a partition in 
pais.** Similarly it has been held that where ten- 
ants in common by agreement occupy separate parts 
of the common property one cannot maintain an ac- 
tion against the other for breaking and entering 
the close or for injury done to the common proper- 
ty,** although trespass quare clausum will lie for 
removal of the personal property of the latter 
against his will.3* In opposition to the foregoing 
views it has been held that where one tenant in 
common occupies a particular part of the common 


“property by the agreement of the other tenants in 


common, it is so far a severance in fact as to per- 
mit him to maintain trespass quare clausum against 
them for the same acts which would constitute tres- 
pass in a stranger,*® and this is so even though the 


length of the occupancy would be insufficient to give 


an absolute legal title in severalty.*° 


[§ 188] (3) Trespass for Mesne Profits—(a) 
Right To Maintain. This action cannot be main- 
tained by one tenant. in common against another 
without an actual ouster;?* nor until the cotenant 
ousted had brought an action in ejectment and re- 
covered a judgment in that action.2® But it has 
very generally been held®® or said*® that where 
the ousted cotenant has obtained judgment in eject- 
ment he may maintain an action in trespass for 
mesne profits. And where several cotenants have 
been successful in the ejectment action, they may 
unite in a joint action for the mesne profits.41 In 
such action, the judgment in ejectment is conclu- 
sive evidence of plaintiff’s right to the possession 
of the premises,*? and of his right to recover mesne 
profits.4? And it is also conclusive evidence that 


29. McGill v. Ash, 7 Pa. 397. 39. ‘ 
30. Rawson v. Morse, 4 Pick. | 11 Johns. 461. 
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defendant was in possession of the premises when 
the writ was served,‘* and estops him from denying 
that he had possession, or that his possession was 
tortious.*° But it is not conclusive evidence of his 
possession after the service of the writ, and will 
not prevent him from showing that he abandoned 
or surrendered the possession to plaintiff.4® 


[§ 189] (b) Measure of Damages. In an action 
of trespass for mesne profits, if defendant had 
knowledge of plaintiffs title, although he honestly 
believed that he held the superior legal title, the 
measure of damages is not the actual receipts, but is 
the fair annual rental of the property, with legal 
interest, less the taxes paid by defendant;*? and 
defendant is not entitled in these circumstances to 
cffset his improvements against the rent.4® If in 
addition to the rent, plaintiff seeks to recover dam- 
ages for waste oceasioned by defendant’s failure to 
make proper tenantable repairs, and his abuse and 
misuse of the property, improvements in the nature 
of general repairs should be taken into considera- 
tion in estimating the general depreciation of the 
value of the property through defendant’s fault.*° 
Defendant is not liable for natural wear and tear 
resulting from the lapse of time and the proper use 
of the property, but only for the damages occasioned 
by his negligence, misuse, or abuse.®® Speculative 
profits, founded on an exaggerated notion of the 
real value of the property, are not recoverable.*1 


[§ 190] (4) Trespass for Waste—(a) Right To 
Maintain. As already shown, trespass was not rec- 
cenized as a remedy between tenants in common, 
except where mesne profits were sought to be recoy- 
ered or there had been an actual ouster from, or 
destruction of, the property.®? And it has been 
held that a mere entry upon the common land and 
the cutting and earrying off of timber therefrom 
by a cotenant does not give to the other cotenant 
the right to maintain an action of trespass clau- 
sum,°? or an action of trespass of any kind,®* and 
in a number of decisions it has been broadly stated 
that a tenant in common committing waste cannot 
be treated as a tort-feasor.®> Under a statute pro- 


N.Y.—Langendyck v. Burhans,|. 46. Lane v. Harrold, supra. 


47. Bodkin v. Arnold, 35 S.E. 980, 


(Mass.) 127. 
31. Rawson v. Morse, supra. 


32. McPherson v. Seguine, 14 N.C. 
153. 


33. Keay v. Goodwin, 16 Mass. 1. 
34. Keay v. Goodwin, supra. 


35. O’Hear v. DeGoesbriand, 33 Vt. 
593, 80 Am.D. 653. To same effect 
Welden v. Bridgewater, Cro. Eliz. 421, 
78 Reprint 662. See Porter v. Hooper, 
13 Me. 25, 30 (“If it had appeared, 
that there had been an allotment to 
the plaintiff for a certain period of 
part of the mill, if it could have been 
practically and beneficially done, and 
the defendants had entered upon his 
part, within the period limited, we 
doubt not the plaintiff could have 
maintained trespass quare clausum 
against them’’). 


86. O’Hear v. DeGoesbriand. 33 Vt. 
593, 80 Am.D. 653. 


37. Porter v. Hooper, 13 Me. 25, 29 
Am.D. 480. 


38. Allen v. Carter, 8 Pick. (Mass.) 
175. 


N.C.—Camp v. Holmesley, 33 N.C. | 48 W.Va. 108. 


pee Holdfast v. Shepard, 31 N.C. 
Pa.—Lane v. Harrold, 72 Pa. 267; 

Walker v. Humbert, 55 Pa. 407; 

Chambers v. Lapsley, 7 Pa. 24. 


Vt.—Wait v. Richardson, 33 Vt. 190, 
78 Am.D. 622. 


Eng.—Goodtitle v. Tombs, 3 Wils.K. 
B. 118, 95 Reprint 965; Cutting v. 
Darby, 2 W.B.L. 1077. 

40. Carpentier v. Mitchell, 29 Cal. 
830; Jones v. Chiles, 8 Dana (Ky.) 
163; Chambers v. Chambers, 10 N.C. 
232, 14 Am.D. 558; Gale v. Lincoln. 
PP Vite. 52s 

41. Camp y. Holmesley, 33 N.C. 
209. 

42. Lane v. Harrold, 72 Pa. 267. 

43. Langendyck v. Burhans, 11 
Johns, (N.Y.) 461; Lane v. Harrold, 
72 Pa. 267; Wait v. Richardson, 33 
Vt. 190, 78 Am.D. 622. 


44. Lane v. Harrold, 72 Pa. 267. 
45. Lane v. Harrold, supra. 


‘ 


48. Bodkin v. Arnold, supra.- But 
see Walker v. Humbert, 55 Pa. 407, 
408 (‘payment of rent by the de- 
fendant’s tenants, in permanent im- 
provements on the land, such as clear- 
ing, fencing, etc., which would nec- 
essarily inure to the plaintiff on his 
recovery in ejectment, ought not to 
be charged as profits received by the 
defendant, Improvements may be 
defalked against the claim for mesne 
profits”). 

49. Bodkin v. Arnold, 35 S.E. 980, 
48 W.Va. 108. 

50. Bodkin v. Arnold, supra. 

51. Bodkin v. Arnold, supra. 

52. See supra § 185. 

53. Kane v. Garfield, 13 A. 800, 60 


Vt. 79; Wait v. Richardson, 33 Vt. 
190, 78 Am.D. 622. 


54. Wait v. Richardson, supra. 


55. Clark v. Whitfield, 119 So. 631, 
218 Ala. 593; Gulf Red Cedar Co. v. 
Crenshaw, 65 So. 1010, 188 Ala. 606; 
Darden v. Cowper, 52 N.C, 210, 75 
Am.D. 461. 
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viding that if a tenant in common commit waste he 
shail be liable to his cotenant jointly or severally 
for damages, it has been held that the taking of 
mineral by one cotenant from the common property 
is waste, and a tort, without reference to whether 
he took more than his share or not, and that he may 
be sued in trespass for so doing, the view being 
taken that his cotenant has title to the mineral aft- 
er its severance from the land.5® And under a stat- 
ute providing that in case of cutting or removal of 
timber trees by one or more tenants in common 
without the consent of all the cotenants, the parties 
injured shall have every remedy in law and equity 
for the recovery of damages for the cutting or re- 
moving of the same which they now have against a 
stranger to the title, one tenant in common may main- 
tain an action of trespass quare clausum against a 
cotenant to recover damages for cutting and remoy- 
al of the timber by him without the consent of all 
the cotenants.*7 And trespass quare clausum is a 
proper form of remedy to recover treble damages for 
waste in accordance with statutory authorization 
therefor, where the statute prescribes an “action of 
trespass” as the form of action to be brought.°® 


[§ 191] (b) Pleadings and Evidence. Where the 
statute gives a right of action to any one of the 
cotenants injured in his own name, he need not 
name in his declaration any other cotenants than 
plaintiff,°® and defendant.®® In an action to recoy- 
er treble damages for waste for cutting and carry- 
ing away trees, the declaration need not describe the 
kind of trees, where the statute does not so pro- 
vide;®1 and a description of the kind of trees may 
be stricken out of the declaration without impair- 
ing the right to recover.°? In an action of this char- 


56. Cecil v. Clark, 35 S.H. 11, 47/ which, relating to real estate, must 69. 
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acter defendant cannot, under the plea of the gen- 
eral issue, show permission by license to cut the tim- 


ber, since he must plead justification or excuse for 


an act which otherwise would be unlawful.** In 
such action testimony. by defendant that he and 
plaintiff had hired money for the benefit of the place 
was properly excluded as irrelevant and immateri- 
ule 


[§ 192] b. Chattels. As a general rule one ten- 
ant in common of a chattel cannot maintain an ac- 
tion of trespass against another,®® since one coten- 
ant has as much right to the possession of it as the 
other.6* One tenant in common cannot maintain 
an action of trespass against his cotenant, for the 
thing held in common, merely for taking and hold- 
ing it,*? or so long as the chattel is in the actual 
possession of the other cotenant.*® It does not lie 
for a mere injury done to the property;°® but may 
be maintained only where one of the cotenants has 
destroyed the property,’° or converted it to his own 
use.71_ The action does not lie where one cotenant 
of a crop enters and takes away his share of the 
crop from his cotenant when he gave notice that 
he would not divide the crop with him, since he has 
the right to do so.*?. If, however, a cotenant of a 
chattel destroys it, an action of trespass will he.‘ 
And it has been held that a sale of the entire chat- 
tel by one cotenant without the consent of the other 
is a destruction of it within this rule.*# 


[§ 193] 12, Trespass on the Case—a. In General. 
Where a statute provides that a tenant in common 
may maintain an action for use and occupation 
against his cotenant, an action on the case may be 
maintained by one tenant in common against an- 
other for use and oceupation.*®> And in jurisdictions 


Trout v. Kennedy, 47 Pa. 387; 


¥ Be a 1) r Mee 


ee 2 ee Oe 


W.Va. 402, 81 Am.S.R. 802. 
57. Bush v. Gamble, 17 A. 865, 127 


Pa. 43, 50; Wheeler v. Carpenter, 107 


Pag tke 


“As it cannot be doubted that an 
action of trespass would have been 
sustainable for the injury complain- 
CavOs teers against a stranger to 
the title, it is plain that under the 


‘provisions of this act of assembly the 


plaintiffs have a right to the same 
remedy. If in any given case, trover, 
trespass, or replevin might be sus- 
tained against a stranger, the same 
remedy is available to a tenant in 
common in a like case against his co- 
tenant.” Bush v. Gamble, supra, 


[a] Who are tenants in common | 


within statute.—In trespass for cut- 
ting and converting timber trees, un- 
der the above: mentioned statute, 
where plaintiffs show title only to the 
undivided three fourths of the land 
in question, and defendants are in 
possession of the remaining one 
fourth, claiming title thereto, al- 
though under a defective title, the 
parties must be regarded as tenants 
in common. Bush v. Gamble, 17 A. 
865, 127 Pa. 43. : 


58. Hall v. Hall, 91 A. 949, 112 Me. 
234; Symonds v. Harris, 51 Me, 14, 
81 Am.D. 553; Mills v. Richardson, 44 


. Me. 79; Dwinell v.. Larrabee, 38 Me. 


464; Maxwell v. Maxwell, 31 Me. 184, 
188, 50 Am.D. 657; Moody v. Moody, 
15 Me. 205. ° 


“The statute . . . provided an 
action of trespass for such injury, 


be understood to mean trespass quare 
clausum.” Maxwell v. Maxwell, su- 
pra. 


59. Maxwell v. Maxwell, 31 Me. 
184, 50 Am.D. 657. ‘ 


60. Hubbard v. Hubbard, 15 Me. 
198, 200. 


“This provision of the statute must 
have been intended to obviate any 
difficulty which he might have to en- 
counter, in deducing and establishing 
the title to the other cotenants.” 
Hubbard v. Hubbard, supra. 


61. Maxwell v. Maxwell, 31 Me. 
184, 50 Am.D. 657. 


62. Maxwell v. Maxwell, supra. 


Beye Hall y. Hall, 91 A. 949, 112 Me. 


64 Hall v. Hall, supra. 


65. Fobes v. Shattuck, 22 Barb. 
(N.Y.) 568. And see cases infra this 
section. 


66. Lucas v. Wasson, 14 N.C. 398, 
24 Am.D. 266. See supra § 80. 


67. Fobes v. Shattuck, 22 Barb. (N. 
Be ae And see cases infra notes 


68. Strong v. Colter, 13 Minn. 82. 


[a] Carrying away crops harvest- 
ed.—Trespass will not lie in favor of 
one cotenant against another who, he- 
ing in the occupation of the premises, 
has harvested and carried away crops 
grown by him upon a portion of the 
premises he occupied. Deavitt v. 
Ring, 50 A. 1066, 73 Vt. 298. 


Gibson vy. Vaughn, 18 S.C.L. 389, 23 
Am.D. 143. 


70. Conn.—Oviatt v. 
Conn. 95. 


Ps ee v. Colter, 13 Minn, 


Oviatt, T 


N.Y.—St. 
Johns. 468. 


N.C.—Lucas v. Wasson, 14 N.C. 398, 
24 Am.D. 266. 


Vt.—Tubbs v. Richardson, 6 Vt. 
442, 27 Am.D. 570. 


71. Strong v. Colter, 13 Minn. 82. 


72. Wemp v. Mormon, 2 U.C.Q.B. 
(Ont.) 146. 2 


73. Lucas v. Wasson, 14 N.C. 398, 
24 Am.D. 266; Warren v. Aller, 1 
Pinn. (Wis.) 479, 44 Am.D. 406; Cubitt 
¥.. Porter) 7° B.&C.1257, 26815 Bee: 
153, 108 Reprint 1039 (it seems). 


74 Warren v. Aller, 1 Pinn. (Wis.) 
479, 484, 44 Am.D. 406. ’ 


_“It is said in the decisions, that a 
distinction has been attempted be- 
tween the sale of a chattel and a tor- 
tious destruction, but that is a dis- 
tinction not maintainable. There is 
unquestionably a difference in the 
meaning of the terms when defined, 
but their legal effect upon tenants in 
common is the same, and trover or 
trespass will lie for either, in favor 
of the party injured.” Warren v. Al- 
ler, supra. 


75. In re Journey’s Estate, - 
795, 7° Del\Ghy A. oh on 


John v. Standring, 2 


For later cases, developments and changes in the law see Annotations, same title and section number. 


which have adopted the statute of Anne, an action on 
the case in the nature of account may be maintained 
by one tenant in common against another for his 
moiety of the proceeds of a sale of the common 
property.*® And an action on the ease has been 
held a proper remedy where one of the cotenants 
has destroyed trees or houses on the common prop- 
erty,‘” or has, by his negligence, permitted the com- 
mon property to be destroyed,’® or has diverted wa- 
ter from a mill held in common for separate pur- 
poses of his own,’® or permanently obstructs the use 
by his cotenant, of a basin owned in common, by the 
erection of a pier,®® or has tortiously destroyed the 
subject matter of the cotenancy by obtaining pos- 
session thereof and claiming it as his separate prop- 
erty.* An action on the ease is also the proper 
form of remedy in favor of one cotenant against 
another to recover damages for injuries done to the 
crops in their joint possession by animals which the 
latter allowed to run at large.82 And if one tenant 
in common of land upon which a mill is situated, 
erects a dam below, on the same stream, upon his 
several estates, and thereby flows the common prop- 
erty, to the injury of his cotenant, the latter may 
maintain an action on the case against him.§* 


[§ 194] b. For Waste. It has very generally been 
held both in the absence of statute,’+ and under 
statutes providing for this form of action®® that an 
action on the case in the nature of waste is a prop- 
er form of remedy in favor of one cotenant against 
another who has committed waste, although not 


76. Jones v. Harraden, 9 Mass. 540 
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if without right, is not a mere entry 
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amounting to a total destruction of the common 
property.*° In one jurisdiction, where this remedy 
is expressly provided for by statute, it was said that 
if was given as an additional remedy to an action 
of account which is an unwieldy one.8? The stat- 
utory form of action, however, is confined to cases 
where there is a permanent injury done to the prop- 
erty held in common.’® In this form of action ten- 
ants, who commit waste, are liable to each other 


jointly or severally for the damages.8® The damages 


must be confined to the actual injury done to the 
premises,°° and to such a proportion thereof as plain- 
tiffs undivided share of the premises bears to the 
whole estate.®°! Payment to one cotenant for waste 
committed is a good defense to an action by the 


‘other tenants in common for such waste.?? 


[§ 195] 13. Trespass To Try Title. In some ju- 
risdictions an action of trespass to try title may be 
maintained by.a tenant in common against his ¢o- 
tenant who has ousted him from possession, to estab- 
lish title and to recover possession.®? Nevertheless, 


as is the case in ejectment between cotenants,®* this. 


action lies only where there has been an actual oust- 
er,®®> and the action cannot be maintained by one 
who has never been in possession.?® 


Parties. In actions of this character all cotenants 
desiring the benefit of a recovery must be made 
parties.°* 


Evidence. Occupaney by a cotenant will be pre- 
sumed to be in recognition of common title, unless 


Benedict vy. Torrent, 47 N.W. 129, 83 


note. 


77. Anders v. Meredith, 20 N.C. 
199, 34 Am.D. 376. 


78. Herrin v. Eaton, 13 Me. 193, 29 
Am.D. 499; Chesley vy. Thompson, 3 
N.H. 9, 14 Am.D. 324. 


[a] As for instance (1) where he 
so negligently kept a fire while he 
had the sole use of a mill which was 
common property that it was burned 
and destroyed. Chesley v. Thompson, 
3 N.H. 9, 14 Am.D. 324. (2) And one 
tenant in common of a personal chat- 
tel may maintain an action of case 
against his cotenant, by whom such 
chattel was received aS a common 
carrier, and by whose negligence and 
carelessness it was destroyed. MHer- 
rin y. Eaton, 13 Me. 193, 29 Am.D. 
499. 

79. Pillsbury v. Moore, 44 Me. 154, 
69 Am.D. 91; Blanchard vy. Baker, 8 
Me. 253, 23 Am.D. 504. 


80. Beach v. Child, 13 Wend. (N. 
Y.) 343 [aff 22 Wend. 558]. 


81. Arthur v. Gayle, 38 Ala. 259, 
265. 


“Tt is a violation of the trust and 
confidence springing from the relation 
he occupies. It is an attempt to in- 
vest himself with the entire interest, 
in that in which his cotenants have 
an interest in common with him. 
Therefore, though, ordinarily, no ac- 
tion can be maintained at law by one 
tenant in common against another, in 
such a case the law permits the coten- 
ant to sue.” Arthur v. Gayle, supra. 


82. McGehee v. 
333. 

83. Odiorne v. Lyford, 9 N.H. 502, 
512, 32 Am.D. 387. 

“The act of the defendant in flow- 
ing the common property in this case, 


Peterson, 57 Ala. 


and possession, as a tenant in com- 
mon, subjecting him to account for 
the profits, but it is an act which tor- 
tiously deprives the plaintiff of the 
use of the property, and is in the na- 
ture of a destruction of the use for 
which it was intended. The remedy, 
therefore, is well sought, if the act 
of the defendant 
Odiorne v. Lyford, supra. 


84. Minn.—Booth v. Sherwood, 12 
Minn. 312. 


N.H.—Chesley v. Thompson, 3 N.H. 
9, 14 Am.D. 324 (it seems). 


N.C.—Anders vy. Meredith, 20 N.C. 
199, 34 Am.D. 376. 


Vt.—McLellan v. 
183, 5 Am.R. 270. 


N.B.—Linton vy. Wilson, 3 N.B. 223. 


See Cubitt v. Porter, 8 B.&C. 257, 
268, 15 E.C.L. 158, 108 Reprint 1039 
(“where there has not been a total 
destruction of the subject-matter of 
the tenancy in common, but only a 
partial injury to it, waste or an ac- 
tion on the case will lie by one ten- 
ant in common against another’’). 


Jenness, 43 Vt. 


“As a general rule, one tenant in 
common cannot have an action of 
trespass quare clausum against an- 
other, but he may have an action 
on the case in the nature of waste, 
for any misfeasance injurious to the 
common property.” Booth vy. Sher- 
wood, 12 Minn. 310, 314. 


[a] Where common property has 
been misused by wasting of waters of 
an aqueduct over and above the prop- 
er share of the waster thereof, an ac- 
tion on the case is maintainable. Mc- 
Lellan y. Jenness, 43 Vt. 183, 5 Am.R. 
270. 

85. Hennes v. Charles Hebard & 
Sons, 135 N.W. 1078, 169 Mich. 670; 


is not justified.’- 


Mich. 181, 11 L.R.A. 278, 21 Am-SiR. 
589; Hinson y. Hinson, 27 S.E. 80, 
120 N.C. 400; Smith v. Sharpe, 44 N. 
Cy 91; 59° “Am.D: 2574; MeDodrilivin. 
Pardee & Curtin Lumber Co., 21 S.E. 
878, 40 W.Va. 564. 


86. McLellan v. Jenness;} 
183,°5 Am-R.) 2703 


87. Smith v. Sharpe, 44 N.C. 91, 59 
Am.D. 574. 


88. Smith y. Sharpe, supra. 
89. Smith v. Sharpe, supra. 


90. Linton vy. Wilson, 3 N.B. 223; 
4 Kent Comm. (14th ed) p 81. 


91. Linton v. Wilson, 3 N.B. 223. 


92. Grossman v. Lauber, 29 Ind. 
618. 


93. St. Louis, ete., R. Co. v. Prath- 
er, 12 S.W. 969, 75 Tex. 58; Dunecan- 
son v. Howell, (Tex.Commn.App.) 222 
S.W. 232 [rev (Civ.App.) 195 S.W. 
349]; Gilmer v. Beauchamp, 87 S.W. 
907, 40 Tex.Civ.App. 125; Keith v. 
Keith, 87 S.W. 384, 39 Tex.Civ.App. 
384. 


94 See supra § 167. 


95. Foster v. Foster, 2 Stew. (Ala.) 
856; Jones v. Perkins, 1 Stew. (Ala.) 
512; Martin v. Quattlebaum, 14 S,C. 
es 20} Taylor vy. Stockdale, 14 S.C. 
L. 302. ; 


96. Harvin v. Hodge, 23 S.C.L. 23. 


97. Keith v. Keith, 87 S.W. 384, 
385, 39 Tex.Civ.App. 363. 


“One cotenant can maintain an ac- 
tion for possession against a trespass- 
er, and a recovery inures to the bene- 
fit of the other cotenants, but such is 
not the rule when a cotenant is in 
possession, and suit brought against 
him to be allowed the right of entry.” 
Keith y. Keith, supra. 


43 Vt. 
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notice of adverse claim is brought home to the oth- 
er cotenant;®* and, as in actions of ejectment,°? 
the burden is ordinarily on plaintiff to establish 
an ouster,! although such proof is dispensed with 
where defendant’s pleadings show that he recognized 
no right of common ownership, this being held equiv- 
alent te ouster.” 


Trial. Rules governing instructions in civil ac- 
tions generally® apply in actions of this character.* 


Judgment and relief awarded. As in actions of 
ejectment,® plaintiff, if successful, is not entitled 
to recover the entire tract,® but only such interest 
as he owns therein,’ and is entitled to judgment ad- 
mitting him to possession with defendant,*® and not 
to a judgment evicting defendant.® Although a 
tenant in common sues in trespass to try title to 
recover the entire tract, he may nevertheless recoy- 
er any part of it according as he proves title.t° 
Where there are several plaintiffs, failure of some 
-of them to establish an interest in the land does not 
affect the rights of those plaintiffs who are success- 
ful nor prevent them from obtaining judgment for 
all in whom ownership in common is shown." In an 
action of trespass to try title and in the alternative 
for contribution to recover defendant’s portion of 
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expense incurred by plaintiff in filling a lot and 
raising its level, if it should be decided that defend- 
ant owned any interest in the lot, plaintiff cannot 
recover defendant’s share of the cost for filling a 
street adjacent to tle property: where it was not 
alleged that he had ineurred any expense in filling 
the street or that it was necessary to do so for the 
benefit of the property.12 In actions of this char- 
acter, if plaintiff is suecessful, he may recover his 
share of the value of the timber cut on the land 
and sold by defendant.1? Where a tenant in com- 
mon denies the right of his cotenant, pleading limita- 
tion against the latter’s suit to recover the land, he 
is liable for refits and cannot complain that they are 
set off against his claim for improvements on re- 
covery.14 


[§ 196] 14. Trover—a. Right To Maintain—(1) 
In General. It has frequently been stated as a gen- 
eral rule that one cotenant cannot maintain an ac- 
tion of trover against another,1®> and except as it 
may be authorized by statute1® and it has uniformly 
been held that an action of trover does not lie in 
favor of a tenant in common merely because his 
cotenant has exclusive possession of the chattel 
owned in common,'’ and refuses to surrender pos- 


98. Wiggins v. Holmes, (Tex.Civ. 
App.) 39 S.W.(2d) 162. 


$9. See supra § 173. 


1. Jones y. Perkins, 1 Stew. (Ala.) 
512; St. Louis, etc., R. Co. v. Prather. 
12 S.W. 969, 75 Tex. 53. 


2.) St.Louis, ete.,.R. Co. Vv. Prath- 
er, 12 S.W. 969, 75 Tex. 53; Duncan- 
son v. Howell, (Tex.Commn.App.) 222 
S.W. 232. 

3. See Trial [38 Cyc 1594 et seq]. 

4 See case infra this note. 


[a] Submission of issues.—In 
trespass to try title, in which defend- 
ant claimed to be a cotenant, an in- 
struction that if the jury believed 
that plaintiff recognized that defend- 
ant had an interest in the land, and 
that plaintiff was not holding ad- 
versely, defendant was entitled to re- 
cover, was not objectionable as sub- 
mitting to the jury, as a doubtful is- 
sue whether defendant inherited an 
interest in the land from his father, 
and as requiring the jury, in order to 
return a verdict for defendant, to find 
that plaintiff both recognized defend- 
ant’s interest in the land, and was not 
holding adversely to him. Yealock v. 
Yealock, (Tex.Civ.-App.) 141 S.W. 842. 


5. See supra § 175. 


6. Duneanson v. Howell, 
Commn.App.) 222 S.W. 232. 


7. Cain v. Hopkins, (Civ.App.) 141 
S.W. 834 [rev on other grounds 143 
S.W. 1145, 105 Tex. 591]; Bennett v. 
Virginia Ranch Land & Cattle Co., 21 
S.W. 126, 1 Tex.Civ.App. 126. 


8. St. Louis, etc., R. Co. v. Prath- 
er, 12 S.W. 969,75 Tex. 53. 

9. Davidson v. Wallingford, 32 S. 
W. 1030, 88 Tex. 619. 

10. Zimpleman v. Power, 85 S.W. 
69, 38 Tex.Civ.App. 263. 

11. Henyan v. Trevino, 
App.) 137 S.W. 458. 

12. Stephenson vy. Luttrell, 179 S. 
W. 260. 107 Tex. 320 [rev (Civ.App.) 
160 S.W. 666]. 


13. Collier v. Wm. Cameron & Co.,, 


(Tex. 


(Tex.Civ. 


117 S.W. 915, 55 Tex.Civ.App. 153. 


14. Autry v. Reasor, 108 S.W. 1162. 
113 S.W. 748, 102 Tex. 123. See East- 
ham v. Sims, 32 S.W. 359,11 Tex.Civ. 
App. 133 (recognizing rule). 


15. Ga.—King v. Neel, 25 S.E. 513, 
98 Ga. 4388, 58 Am.R. 311; Starnes _v. 
Quin, 6 Ga. 84; Hall v. Page, 4 Ga. 
428, 48 Am.D. 285. 


Md.—Winner v. Penniman, 35 Md. 
163, 6 Am.R. 385. 


Miss.—Hinds y. Terry, Walk. 80. 


Mo.—Smith v. Southern, 236 S.W. 
413, 210 Mo.App. 288. 


Neb.—Reed v. McRill, 59 N.W. 775, 
41 Neb. 206. 


N.Y.—Stafford v. Azbell, 28 N.Y.S. 
733, 8 Mise. 316 [aff 49 N.E. 1104, 155 
N.Y. 669]; Webb v. Danforth, 1 Daly 
301; Mersereau vy. Norton, 15 Johns. 
Hs St. John y. Standring, 7 Johns. 


N.C.—Grim v. Wicker, 80 N.C. 343; 
Pitt v. Petway, 34 N.C. 69; Campbell 
v. Camp, 6 N.C. 65. 


N.D.—Johnson y. Johnson, 164 N. 
W.. 327, 38 N.D. 188, I.R.A.1918B 602. 


N.B.—Wiggins vy. White, 2 N.B. 97. 
Coke Litt. p 200a. 


16. Meador yv. Cullison, 120 P. 145, 
52 Colo. 172; Benjamin y. Stremple, 
13 Ill. 466; Butte & B. Consol. Min. 
Co. v. Montana Ore Purchasing Co., 
63 P. 825, 25 Mont, 41. 


[a] Statute not 
Butte, ete., & B. Consol. 
Montana Ore Purchasing Co., 
825, 25 Mont. 41. 


17. Ala.—Wilson v. Ratcliff, 73 So. 
84, 197 Ala. 548; Moore v. Walker, 26 
So. 984, 124 Ala. 199; Perminter v. 
Kelly, 18 Ala. 716, 54 Am.D. 177. 


Ga.—Roddy v. Cox, 29 Ga. 298, 74 
Am.D. 64; Hale v. Hale, 111 S.E. 740, 
28 Ga.App. 509. 


rh pelle bs v. Stremple, 13 Ill. 


r ah me a v. Earl, 


retroactive.— 
Min. Co. v. 
63 P. 


26 Iowa 


Ky.—Fightmaster vy. Beasly, 7 J.J. 
Marsh. 410. 


Me.—Weeks v. Hackett, 71 A. 858, 
104 Me. 264, 129 Am.S.R. 390, 19 L.R. 
A. 1201, 15 Ann.Cas. 1156; Kilgore v. 
Wood, 56 Me. 150, 96 Am.D. 440. 


_ Mass.—Blood v. Blood, 110 Mass. 
545; Weld v. Oliver, 21 Pick. 559. 


_ Mich.—Parke vy. Nixon, 104 N.W. 
097, 141 Mich. 267; McElroy v. O’Cal- 
laghan, 70 N.W. 441, 112 Mich. 124. 


TREE v. Colter, 13 Minn. 


Mo.—Dewees vy. Yost, 143 S.W. 72, 
161 Mo.App. 10. 


N.H.—Ballou y. Hale, 47 N.H. 347, 
aires das 438; Carr v. Dodge, 40 N.H. 


io Spee v. Morris, 25 N.J.Law 


N.Y.—Osborn v. Schenck, 83 N.Y. 
201; Fobes v. Shattuck, 22 Barb. 568; 
Tyler v. Taylor, 8 Barb. 585; Weiss 
v. Weiss, 133 N.Y.S. 1021. 75 Misc. 644 
[rev on other grounds 138 N.Y.S. 1148, 
154 App.Div. 890]; McCarthy v. Mc- 
Carthy, 81 _N.Y.S. 660, 40 Mise. 180; 
Gilbert v. Dickerson, 7 Wend. 449, 22 
Am.D. 592; Hyde v. Stone, 9 Cow. 
230, 18 Am.D. 501; Wilson vy. Reed, 3 
Johns, 175. 


N.C.—Waller v. Bowling, 12 S.B. 
990, 108 N.C. 280; Shearin v. Rigs- 
bee, 1 S.E. 770, 97 N.C. 216; Grim v. 
Wicker, 80 N.C. 348. 


Pa.—Heller v. Hufsmith, 102 Pa. 
5338; Trout v. Kennedy, 47 Pa. 387; 
Keisel v. Earnest, 21 Pa. 90. 


Tenn.—Cheek v. Wheatley, 3 Sneed 
483: Cowan v. Buyers, 1 Cooke 53,.5 
Am.D. 668. 


Vt.—Hurd v. Darling, 14 Vt. 214. 
Ont.—Rathwell v. Rathwell, 26 U. 


C.Q.B. 179; Brady v. Arnold, 19 U.C. 
CAP tee : 2 
{a] Crops.—The tenant in com- 


mon of a crop cannot maintain tro- 
ver against a cotenant for taking ex- 
clusive possession of it. Ballou v. 
Hale, 47 N.H. 347, 98 Am.D. 438; Carr 


For later cases, developments and changes in the law see Annotat.ons, same title and section number, 
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§ 196] 


session,'® or to permit the other to participate in 
the possession or use thereof,!® and that this is so 
although he may have dispossessed his cotenant?°® 
The proper remedy in these circum- 
stances, it has been said, is to have partition.22_ The 
reason usually assigned is that each cotenant has an 
equal right to the possession of the chattel,?* and 
that in contemplation of law the possession of one 
A tenant in common can- 


by force.?1 


is the. possession of all.?¢ 


TENANCY IN COMMON 


terest therein.?§ 


not maintain trover against his cotenant for a chat- 


v. Dodge, 40 N.H.. 403; Shearin_v. 
Riggssbee, 1° SB. 770, 97. N.C. 216; 
Keisel v. Earnest, 21 Pa. 90. 


{b] Grain in elevator.—Plaintiff 
and defendant owned as tenants in 
common a quantity of oats in a gran- 
ary on plaintiff’s farm, the shares of 
each not being separated, and defend- 
ant hauled some thereof to an eleva- 
tor and deposited them in their joint 
names, a storage receipt being issued 
accordingly, defendant intending to 
deliver to plaintiffs the whole or such 
portion thereof as might be due upon 
a settlement of a claim against them, 
plaintiffs demanding the particular 
oats as their property. It was held, 
that there was no conversion of the 
oats by defendant, plaintiffs having 
no special right to the particular oats. 
Nelson v. Gytri, 186 N.W. 309, 150 
Minn. 420. 


18. Mich.—Parke yv. Nixon, 104 N. 
W. 597, 141 Mich. 267; McElroy v. 
Sonoran, 70 N.W. 441, 112 Mich. 


N.H.—Ballou v. Hale, 47 N.H. 347, 
ae 438; Carr v. Dodge, 40 N.H. 


N.C.—Doyle v. Bush, 86 S.E. 165, 
171 N.C. 10; Waller v. Bowling, 12 S. 
EB. 990, 108 N.C. 289; Shearin v, Riggs- 
bee, 1 S.E. 770, 97 N.C. 216; Powell 
Vapetill, 64° NC. 169: 


ae Ae v. Hufsmith, 102 Pa. 


Tenn.—Cowan vy. Buyers, 1 Cooke 
53, 5 Am.D. 668. 


[a] Crops.—Trover cannot be 
maintained by one tenant in common 
against the other, for taking all the 
crops and merely withholding the 
whole from him. Ballou v. Hale, 47 
N.H. 347, 93 Am.D. 488 [foll Carr v. 
Dodge, 40 N.H. 404]. 


19. Ill.—Benjamin y. Stremple, 13 
Ill. 466. 


Iowa.—Conover v. 
167. 


Mass.—Weld v. Oliver, 21 Pick. 559. 


Mo.—-Painter v. Painter, 124 S.W. 
561, 146 Mo.App. 598; Merrill v. Ma- 
son, 141 S.W. 454, 159 Mo.App. 605. 


N.Y.—Weiss v. Weiss, 133 N.Y.S. 
1021, 75 Mise. 644 [rev on other 
grounds 138 N.Y.S. 1148, 154 App.Div. 
890]. 


Pa.—Trout v. Kennedy, 47 Pa. 387. 


Tenn.—Cheek vy. Wheatley, 3 Sneed 
483. 


20. Tyler v. Taylor, § Barb. (N. 
Y.) 585; Farr v. Smith, 9 Wend. (N. 
Y.) 338, 24 Am.D. 162; Wilson v. 
Reed, 3 Johns. (N.Y.) 175. 


21. Thompson vy. Silverthorne, 54 
S.B. 782, 142 N.C. 12, 115 Am.S.R. 727; 
Lucas v. Wasson, 14 N.C. 398, 24 Am. 
D. 266; Barnardiston v. Chapman 
[cit Heath vy. Hubbard, 4 East 110, 
121, 102 Reprint 771]. 


22. Thompson v. Silverthorne, 54 
3.E. 782, 142 N.C. 12, 115 Am.S.R. 727; 
Cheek v. Wheatley, 3 Sneed (Tenn.) 
£83. 


Earl, 26 Iowa 


23. <Ala.—Williams y. Nolen, 34 
Ala. 167, 


Ga.—Hall v. Page, 4 Ga. 428, 48 Am. 
D. 235; Hale vy. Hale, 111 S.E. 740, 28 
Ga.App. 509. 


Me.—Weeks v. Hackett, 71 A. 858, 
104 Me. 264, 129 Am.S.R. 390, 19 L.R. 
A.N.S. 1201, 15 Ann.Cas, 1156. 


Mass.—Weld vy. Oliver, 21 Pick. 559. 
N.Y.—Wilson v. Reed, 3 Johns. 175. 
Pa.—Trout v. Kennedy, 47 Pa. 387. 


Tenn.—Cheek y. Wheatley, 3 Sneed 
483; Cowan y. Buyers, 1 Cooke 53, 5 
Am.D. 668. 


“The right of possession lies at the 
foundation of the action, and where 
two are equally entitled to possess, 
he who has it cannot be guilty of a 
conversion by retaining it.””’ Winner 
uf arene 35 Md. 163, 165, 6 Am. 


“The right of each to the use and 
possession of the property is precise- 
ly the same, and neither can have or 
exercise a superior authority over the 
other. It follows necessarily that the 
mere fact of such possession and use 
by one, even though it prevents the 
use and possession of the other, can 
furnish no ground of action, since it 
is* rightful, and rests upon a lawful 
authority.” Weiss v. Weiss, 133 N.Y. 
S. 1021, 1024, 75 Mise. 644 [rev on 
other grounds 138 N.Y.S. 1148, 154 
App.Div. 890]. 


24. Ala.—Wilson v. Ratcliffe, 73 
So. 84, 197 Ala. 548; Williams v. No- 
len, 34 Ala. 167. 


Ga.—King v. Neel, 25 S.E. 5138, 98 
Ga. 438, 58 Am.R. 311; Hall v. Page, 
4 Ga. 428, 48 Am.D. 235. 


Ree et v. Stremple, 13 Ill. 
ores v. Colter, 13 Minn. 


By Lege v. Hufsmith, 102 Pa. 


gape nee v. Wheatley, 3 Sneed 
by 


Ont.—Rathwell v. Rathwell, 26 T). 
COB 179. 


25. Moore v. Walker, 26 So. 984, 
124 Ala. 199; Perminter y. Kelly, 18 
Ala. 716, 54 Am.D. 177. 


Cal.—Balch v. Jones, 61 Cal. 234. 


Me.—Kilgore v. Wood, 56 Me. 150, 
96 Am.D. 440; Dain v. Cowing, 22 Me. 
347, 39 Am.D. 585. 


Minn.—Strong v. Colter, 
82. 

N.J.—Roston v. Morris, 25 N.J.Law 
173. 

26. Ala.—Moore v. Walker, 26 So. 
984, 124 Ala. 199; Williams v. Nolen, 
94 Ala. 167; Allen v. Harper, 26 Ala. 
686; Permeuter v. Kelly, 18 Ala. 716. 

Cal.—Balch v. Jones, 61 Cal. 234. 

Conn.—Oviatt v. Sage, 7 Conn. 95. 


Ga.—Starnes v. Quin, 6 Ga. 84. 


13 Minn. 


to convert gives no right of action. 
an act of conversion, in contradistinction to evidence 
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tel still in the possession of his cotenant.25 To au- 
thorize this action it is essential that there should 
be a destruction of the property,?® or a sale there- 
of,?” or that one cotenant has so disposed of the 
chattel held in common as to entirely exclude the 
cotenant from the enjoyment of his right and in- 


And in any event, a mere intent 
There must be 


Ky.—Fightmaster v. Beasly, 7 J.J. 
rere. 410; Pettitt v. Marble, 13 Ky. 


Md.—Winner v. Penniman, 35 Md. 
163, 6 Am.R. 385. 
Minn.—Strong v. Colter, 13 Minn. 


a 


7 
N.H.—Carr v. Dodge, 40 N.H. 403. 


Raat taco v. Morris, 25 N.J.Law 


N.Y.—Tinney v. Stebbins, 28 Barb. 
290; Tyler v. Taylor, 8 Barb. 585; 
Gilbert v. Dickerson, 7 Wend. 449, 22 
Am.D. 592. 


N.C.—Waller v. Bowling, 12 S.E. 
990, 108 N.C. 289, 12 L.R.Aj 261; 
Shearin v. Riggsbee, 1 S.E. 216, 97 N. 
C. 216; Grim v. Wicker, 80 N.C. 343; 
nous v. Moore, 44 N.C. 1, 57 Am.D. 
3 . 

N.D.—Johnson v. Johnson, 164 N.E. 
327, 38 N.D. 138, L.R.A.1918B 602. 


Eng.—Jacobs v. Seward, L.R. 5 H. 
L. 464. 


PRA ahaa wats v. -Arnold, 19) U;G:C2B3 


27. Ala.—Moore v. Walker, 28 So. 
984, 124 Ala. 199; Williams v. Nolen, 
34 Ala. 167. 


Cal.—Balch v. Jones, 61 Cal. 234. 
Ga.—Starnes v. Quin, 6 Ga, 84. 


N.Y.—Tinney v. Stebbins, 28 Barb. 
290; Tyler v. Taylor, 8 Barb. 585; 
Gilbert v. Dickerson, 7 Wend. 449, 22 
Am.D, 449. 


Eng.—Mayhew vy. Herrick, 7 C.B. 
229, 62.E.C.L. 229, 137 Reprint 92. 


po v.c:Arnold,-19° U-C:G:2 


28. Ala.—Wilson v. Ratcliff, 73 So. 
84, 197 Ala. 548; Moore v. Walker, 
26 So. 984, 124 Ala. 199; Russell v. 
Russell, 62 Ala. 48; Williams v. Nolen, 
34 Ala. 167; Allen v. Harper, 26 Ala. 
686; Perminter v. Kelly, 17 Ala. 716. 


Ill. Swart v. Evans, 37 Ill. 443. 


Mo.—Merrill v. Mason, 141 S.W. 
454, 159 Mo.App. 605; Sheffler v. 
Mudd, 71 Mo.App. 78. 


N.H.—Carr v. Dodge, 40 N.H. 403. 


N.C.—Waller v. Bowling, 12 S.E. 
990, 108 N.C. 289, 12 L.R.A. 261; Grim 
v. Wicker, 80 N.C. 343. 


N.D.—Johnson v. Johnson, 164 N. 
W. 327, 88 N.D. 138, L.R.A.1918B 602. 


Eng.—Fennings v. Grenville, I 
Taunt. 241, 127 Reprint 825. 


“The cases in which trover would 
lie against a tenant.in common are 
reducible to this. They are cases in 
which something has been done which 
has destroyed the common property, 
or where there has been a direct and 
positive exclusion of the cotenant in 
common from the common property, 
he seeking to exercise his rights 
therein, and being denied the exercise 
of such rights.” Jacobs v. Seward, L. 
R. 5 H.L. 464, 474 (by Lord Chancellor 
Hatherley). 


: 
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tending to show conversion.?® 


[§ 197] (2) Acts Rendering Future Enjoyment 
When a tenant in com- 
mon of chattels has so appropriated them to his own 
use as to render any future enjoyment of them by 
his cotenant impossible, he has so converted them 
to his own use that an action of trover, or of tort in 
the nature of trover, may be maintained by his 


by Cotenant Impossible. 


29. Wilson v. Ratcliff, 80 So. 623, 
16 Ala.App. 623. 


30. Ala.—Daves v. Lufkin, 131 So. 
438, 222 Ala. 171; Lufkin v. Daves, 
125 So. 811, 220 Ala. 443; C. W. Zim- 
merman Mfg. Co. v. Dunn, 44 So. 533, 
151 Ala. 435; Stamps v. Thomas, 62 
So. 314, 7 Ala.App.: 622. 


Ind.—Bimel y. Boyd, 101 N.E. 657, 
53 Ind.App. 310. , ; 


Ky.—Ballentine v. Joplin, 48 S.W. 
417, 105 Ky. 70. . 


Md.—Winner v. Penniman, 35 Md. 
163, 6 Am.R. 385. 


Mass.—Needham v. Hill, 127 Mass. 
183; Blood v. Blood, 110 Mass. 545; 
Delany v. Root, 99 Mass. 546, 97 Am. 
D. 52. 


Mich.—Ripley v. Davis, 15 Mich. 75, 
90 Am.D. 262. i 


Mo.—Smith v. Southern, 236 S.W. 
413, 210 Mo.App. 288. 


Neb.—Fullerton v. 
N.W. 847, 91 Neb. 649. 


N.H.—Redington v. Chase, 44 N.H. 
36, 2 Am.D. 189. 


N.Y.—Knope v. Nunn, 45 N.E. 940, 
151 N.Y. 506; Osborn v. Schenck, 83 
N.Y. 201; Lobdell v. Stowell, 51 N.Y. 
70; Harris v. Gregg, 45 N.Y.S. 364, 17 
App.Div. 210; Flint v. Frantzman, 5 
N.Y.S. 523, 1 Silv.Sup. 547; Weiss v. 
Weiss, 133 N.Y.S. 1021, 75 Misc. 644 
{rev on other grounds 138 N.Y.S. 1148, 
154 App.Div. 890]. 


Or.—Rosenau vy. Syring, 35 P. 844, 
25 Or. 386. 


S.D.—Wood v. Steinau, 68 N.W. 160, 
9 S.D. 110. 


Tex.—Roberts_ v. 
App.) 99 S.W. 886. 


Va.— Lowe v. Miller, 3 Gratt. (44 
Va.) 205, 46 Am.D. 188. 


N.S.—McClellan v. McDougall, 28 
N.S. 237. 


Ont.—MecIntosh_ v. ‘Port Huron 
Petrified Brick Co., 27 Ont.App. 262; 
Brady v. Arnold, 19 U.C.C.P. 42. 


And see infra §§ 198-201. 


[a] Conversion of entire crop to 
his own use by a cotenant renders 
him liable to his cotenant for the 
share of the latter. Harris v. Gregg, 
45 N.Y.S. 364, 17 App.Div. 210. 


31. Ala.—Howton v. Mathias, 73 
So. 92, 197 Ala. 457; Steiner v. Tra- 
num, 13 So. 365, 98 Ala. 315; Sullivan 
v. Lawler, 72 Ala. 74; Russell v. Rus- 
sell, 62 Ala. 48; Smith v. Rice, 56 Ala. 
417; Arthur v. Gayle, 38 Ala. 259; Al- 
len v. Harper, 26 Ala. 687; Smyth v. 
YVankersley, 20 Ala. 212, 56 Am.D, 198; 
Perminter v. Kelly, 18 Ala, 716, 54 
Am,.D, 177; Wilson v. Ratcliff, 80 So. 
623, 16 Ala.App.:623; Johnson v. Mc- 
Fry, 68 So. 716, 14 Ala.App. 170. 


Cal.—Williams v. Chadbourne, 6 
Gal. 559. 


Colo.—Omaha, ete, Smelting, etc., 
Co. v. Tabor, 21 P. 925, 13 Colo. 41, 16 
Am.S.R. 185, 5 L.R.A. 236. 


Ga.—King v. Neel, 25 S.E. 5138, 98 


Fullerton, 136 


Roberts, (Civ. 
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cotenant against him.?® 


Ga. 438, 58 Am.S.R. 311; Starnes v. 
Quin, 6 Ga. 84;. Hall v. Page, 4 Ga. 
428, 48 Am.D. 235. 


fe amr ache apeta v. Stremple, 13 Ill. 


Ky.—Ballentine v. Joplin, 48 S.W: 
417, 105 Ky. 70. 


eee Rp ee ei v. Parker, 54 Me. 


Mass.—Needham vy. Hill, 127 Mass. 
133; Goell v. Morse, 126 Mass. 480; 
Delaney v. Root, 99 Mass. 546, 97 Am. 
D. 52; Brightman v. Eddy, 97 Mass. 
478; .Weld v. Oliver, 21 Pick. 559. 


Mich.—Clow v. Plummer, 48 N.W. 
795, 85 Mich. 550; Tuttle v. Campbell, 
42 N.W. 384, 74 Mich. 652, 16 Am.S. 
R. 652; Webb v. Mann, 3 Mich. 139. 


Minn.—Shepard y. Pettit, 14 N.W. 
511, 30 Minn. 119; Person v. Wilson, 
25 Minn. 189. 


Lae v. Benoist, 7 Mo.App. 


Neb.—Reed v. McRill, 59 N.W. 775, 
41 Neb. 206; Perry v. Granger, 33 N. 
W. 261, 21 Neb. 579. 


N.H.—Ballou v. Hale, 47 N.H. 347, 
3 Am.D. 438; Redington v. Chase, 44 
-H. 36, 82 Am.D. 189; White v. 
Brooks, 43 N.H. 402. 


N.Y.—lLe Barron y. Babcock, 25 N. 
By i285, bese INE YL bots LOSDORM.-Vve 
Schenck, 83 N.Y. 201; Rodermund v. 
Clark, 46 N.Y. 354; Dyckman v. Va- 
liente, 42 N.Y. 549; Andrew v. New 
Jersey Steamboat Co., 11 Hun 490; 
Van Doren v. Balty, 11 Hun 239; 
Green v. Edick, 66 Barb. 564 [rev on 
other grounds 56 N.Y. 613]; Tyler v. 
Taylor, 8 Barb. 585; Weiss v. Weiss, 
133 N.Y.S. 1021, 75 Mise. 644 [rev on 
other grounds 138 N.Y.S. 1148, 154 
App.Div. 890]; Nowlen v. Colt, 6 Hill 
461, 41 Am.D. 756; White v. Osborn, 
21 Wend. 72; Farr v. Smith, 9 Wend. 
338, 24 Am.D. 162; Mumford v. Mc- 
Kay, 8 Wend. 452, 24 Am.D. 34; Hyde 
v. Stone, 9 Cow. 230, 18 Am.D. 501; 
Wilson v. Reed, 3 Johns. 175. 


Or.—Yamhill Bridge Co. v. Newby, 
1 Or. 173: 


S.D.—Grigsby v. Day, 70 N.W. 881, 
9 S.D. 585. 


Tenn.—Cheek v. Wheatley, 3 Sneed 
484; Rains v. McNairy, 4 Humphr. 
356, 40 Am.D. 651; Cowan vy. Buyers, 
Cooke 53, 5 Am.D. 668. 


Wis.—Ashland Lodge, No. 68, I. O. 
O. EK. v. Williams, 75 N.W. 954, 100 
Wis. 228, 69 Am.S.R. 912; Warren v. 
Aller, 1 Pinn. 479, 44 Am.D. 406. 


Eng.—Barton v. Williams, 5 B.& 
Ald. 395, 106 Reprint 1235. 


Ont.—Rathwell v. Rathwell, 26 U.C. 
(2 fe lar AS) 


[a] As otherwise expressed one 
tenant in common of chattels may 
maintain trover against the other for 
a sale of the property, where such 
sale is plainly intended not for the 
objects of the joint owners, such as 
to pay partnership debts, ete., but in 
order to deprive the other owner of 
all interest in the property or pro- 
ceeds. Rathwell v. Rathwell, 26 U.C. 


[§ 198] (3) Sale of Property. According to the 
great weight of authority where one cotenant ignores 
and denies the rights of his ecotenant by selling as 
his own the entire property in a chattel owned by 
them in common, there is a conversion for which his 
cotenant may maintain trover.* 
in such total violation of the proprietary rights: of 


This, it is said, is 


Q.B. (Ont.) 179. 


[b] Considerations on which rule 
based.—“The objection to holding a 
sale by one tenant in common of the 
interest of his cotenant, to be a con- 
version, as stated in Bac. Abr. Trover, 
is, that such a sale only passes the in- 
terest of the vendor, and the interest 
of the other cotenant still remains in 
common with the purchaser, and 
therefore there can be no conversion 
by the act of sale. But the fact, that 
the original owner is not divested of 
his legal property by force of the sale, 
is equally true in the ordinary cases 
of the conversion of the whole prop- 
erty by a stranger, but his is not 
deemed a bar to an action of trover, 
if the owner elects that mode of re- 
dress rather than to reclaim the 
specific property. To constitute a 
conversion of the whole property by 
a stranger, requires only an assump- 
tion of authority over, and an actual 
sale of the property; and it is not 
necessary that the legal interest 
should pass by the sale. We do not 
perceive any sufficient reason for tak- 
ing a distinction between the cases 
of an unlawful sale of a moiety, or 
the entire estate; and as it seems to 
us, ir either case, the assuming an au- 
thority to sell, and the making an 
actual sale of the interest of another 
under a claim of title in the vendor, 
may properly be taken to be a con- 
version for which an action of trover 
will lie.” Weld v. Oliver, 21 Pick. 
(Mass.) 559, 563. 


[c] Sale of entire crop by one ten- 
ant in common is a conversion for 
which an action of trover lies. Sulli- 
van v. Lawler, 72 Ala. 74. 


[ad] Sale of wheat mingled in com- 
mon bin.—Where two persons by 
mutual consent mingled wheat in a 
common bin they are tenants in com- 
mon of the whole, and if one of them 
sells the whole without the authority 
of the other, he is liable to him in an 
action of trover. Nowlen vy. Colt, 6 
Hill (N.Y.) 461, 41 Am.D. 756. 


[e] Sale of trees severed from 
land.—Even though trees cut by one 
cotenant of land without the consent 
of the others become personal prop- 
erty on being so severed, they never- 
theless remain the property of the 
cotenants; and one of them convert- 
ing the logs is liable to his cotenants 
for the conversion, as in the case of 
other personal property. Shepard y. 
Pettit, 14 N.W. 511, 30 Minn. 119. 


_(f] In England and Canada a dis- 
tinction has sometimes been drawn 
between sales made in market overt 
and sales not in market overt. One 
joint tenant of a chattel cannot main- 
tain an action against his cotenant 
for a chattel in consequence of his 
having sold the chattel by sale not 
in market overt, as such sale only 
transfers the vendor’s interest, and 
makes the vendee cotenant with the 
other joint owner. But on the other 
hand, if the sale be in market overt, 
so as to transfer the entire property 
in the chattel to the purchaser, and 
oust the other part owner of their 
proprietary rights, the sale would 


For later cases, developments and changes in the law see Annotations, same title and section number 
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his cotenants as severs the cotenancy,?? and is equiv- 
alent in its effects to a loss or destruction of the 
property itself.*° In some jurisdictions however, 
it is either held or stated without qualification that 
a tenant in common of a chattel cannot maintain 
trover against his cotenant for a sale of .a chattel 
owned in common.** These decisions proceed on the 
theory that nothing short of an actual destruction 
of the property will amount to a conversion,?® and 
that a sale does not amount to such a destruction of 
the property,®® because the sale merely makes the 
purchaser cotenant with the other owner, and does 
not pass his title.*7 And in one jurisdiction, where 
the principles just stated have not been adopted 
in full, it is held that a sale of a chattel by one 
tenant in common to a citizen of the state is not 
equivalent to destruction and does not amount to a 
conversion,®® but if a tenant in common takes the 
property out of the state to parts unknown and sells 
it, this amounts to a destruction of the property au- 
thorizing an action of trover.®® In any event, a 
sale of the whole property by the cotenant does not 
necessarily amount to a conversion of it. It must 
be a sale which ignores the rights of the eotenant 
and which is made in opposition to his claim.4® QOb- 
viously there is no conversion and no right to main- 


amount to a conversion. 
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tain an action of trover where the tenant in common 
making the sale was duly authorized to do so by his 
cotenant.* To authorize an action of trover for 
conversion it must appear, not only that the defend- 
ant assumed to sell, but that he actually did sell his 
cotenants’ share. There must be an actual com- 
pleted sale, or something equivalent to it, or as ef- 
ficacious as that would be to show actual appropria- 
tion.*? 


[§ 199] (4) Conversion of Proceeds of Sale of 
Property. A refusal by a codwner to pay to another 
his part of the proceeds of the sale of the joint 
property may constitute a conversion of the pro- 
ceeds to the extent of the codwner’s interest.t? Al- 
though a sale by one tenant in common of a chattel 
owned in common may not amount to a conversion 
because it does not ignore his eotenant’s rights, an 
action of trover will nevertheless lie where the ten- 
ant making the sale refuses on demand to account 
for his cotenant’s share of the proceeds.*4 


[§ 200] (5) Destruction of Property. It has been 
uniformly held or said that where one tenant in com- 
mon destroys the common property, there is a con- 
version thereof for which trover will lie.4® This 
puts an end to the legal consequence of a tenancy 


Mayhew v.; vided interest of the vendor. We) 466. 


Herrick, 7 C.B. 229, 137 Reprint 92; 
McNabb v. Howland, 11 U.C.C.P. 
(Ont.) 434. 


32. Shepard v. Pettit, 14 N.W. 511, 
512, 30 Minn. 119; Person v. Wilson, 
25 Minn. 189. 


83. Arthur v. Gayle, 38 Ala. 258; 
Person v. Wilson, 25 Minn. 189. 


“He who sells his co-tenant’s share 
of the property to a stranger who will 
hold against him, has violated the re- 
lations he bore and injured his com- 
panion as much, perhaps, as if he had 
destroyed the property. Why then 
should he not have a legal remedy 
against the wrong-doer, instead of re- 
quiring him to look to the purchaser 
for his interest in the property, and 
he to the wrongdoer?’ Perminter v. 
Kelly, 18 Ala. 716, 718, 54 Am.D. 177. 


34. Bell v. Layman, 1 T.B.Mon. 
(Ky.) 39, 15 Am.D. 83; Browning v. 
Cover, 108 Pa. 595; Walworth v. Abel, 
52 Pa. 370; Trout v. Kennedy, 47 Pa. 
387; Goodrich v. Chappell, 98 A. 46, 
90 Vt. 263; Olin v. Martell, 74 A. 
1060, 83 Vt. 130, 188 Am.S.R. 1072; 
Lewis v. Clark, 8 A. 158, 59 Vt. 363; 
Kellogg v. Fox, 45 Vt. 348; Barton v. 
Burton, 27 Vt. 93; Sanborn v. Morrill, 
15: “Vi. 700, 40°Am-D. 701; Hurd: v. 
Darling, 14 Vt. 214; Tubbs v. Rich- 
ardson, 6 Vt. 442. See also as perhaps 
sustaining this view. Oviatt v. Sage, 
7 Conn. 95. 


35. Bell v. Layman, 1 T.B.Mon. 
(Ky.) 39, 15 Am.D. 83; Hurd v. Darl- 
ing, 14 Vt. 214, 


36. Trout v. Kennedy, 47 Pa. 387; 
Lewis v. Clark, 8 A. 158, 59 Vt. 368. 


[a] In support of this view it was 
said: “It has indeed been sometimes 
debated whether the sale of a chattel 
as entirely his own by one joint own- 
er, may be regarded as equivalent to 
its destruction, so as to enable the 
other owner to maintain trover 
against the vendor, and there have 
been dicta at least to the effect that 
it may. Iam unable to see that they 
are supported by any substantial rea- 
son. Except in the case of partner- 
ship, such a sale passes to the pur- 
chasers nothing more than the undi- 


have no market overt, and one joint 
owner cannot sell the entirety. His 
vendee must take the seller’s inter- 
est, and hold the chattel as the seller 
did. The co-tenant who does not 
join in the sale loses nothing by it, 
and hence such a sale cannot in any 
just sense be called a destruction.” 
Trout v. Kennedy, 47 Pa. 387, 390. 


37. Sanborn y. Morrill, 15 Vt. 700, 
40 Am.D. 701. 


38. Pitt v. Petway, 34 N.C. 69. 
39. Pitt v. Petway, supra. 


40. Ala.—Arthur vy. Gayle, 38 Ala. 
259. 


Cal.—Hewlett v. Owens, 51 Cal. 570. 


N.Y.—Osborne v. Schenck, 83 N.Y. 
201; Dyckman v. Valiente, 42 N.Y. 
549; Brown v. Burnap, 45 N.Y.S. 149, 
17 App.Div. 129. 


Tex.—Worsham vy. Vignal, 24 S.W. 
562, 5 Tex.Civ.App. 471. 


Vt.—Sanborn v. Morrill, 15 Vt. 700, 
40 Am.D, 701. 


Eng.—Mayhew v. Herrick, 7 C.B. 
229, 62 H.C.L. 229, 137 Reprint 92. 


41. Hewlett v. Owens, 51 Cal. 570. 
42. Estey v. Boardman, 61 Me. 595. 


[a] hus one tenant in common 
cannot maintain an action of trover 
for conversion against a cotenant for 
an attempted sale of a larger share of 
a vessel than belonged to him, where 
no sale was fully effected and no title 
to, or possession of, the common prop- 
erty passed thereby. Estey v. Board- 
man, 61 Me. 595. 


43. Howton vy. Mathias, 73 So. 92, 
197 Ala. 457; Warner v. Cecil, 145 
N.Y.S. 902, 84 Misc. 21. 


44, Warner v. Cecil, supra. 


45. Ala.—Howton v. Mathias, 73 
So. 92, 197 Ala. 457; Smith v. Rice, 
56 Ala. 417; Perminter v. Kelly, 18 
Maeaq AG. b4e ANIA. Las Wilson yey. 
Ratcliff, 80 So. 623, 16 Ala.App. 623. 


Ga.—Hall v. Page, 4 Ga. 428, 48 Am. 
D.-235: 
Tll.—Benjamin v. Stremple, 13 Ill. 


Me.—Herrin v. Eaton, 13 Me, 193, 29 
Am.D. 499. 


Md.—Winner v. Penniman, 35 Md. 
163, 6 Am.R. 385. 


Mass.—Needham vy. Hill, 127 Mass. 
133; Delaney v. Root, 99 Mass. 546, 
97 Am.D. 52: 


Neb.—Reed v. McRill, 59 N.W. 775, 
41 Neb. 207. 


N.H.—Ballou v. Hale, 47 N.H 347, 
93 Am.D. 438. 


RN RTs Oa ae v. Morris, 25 N.J.Law 


N.Y.—Osborn vy. Schenck, 83 N.Y. 
201; Harris v. Gregg, 45 N.Y.S. 364, 
17 App.Div. 210; Andrew v. New Jer- 
sey Steamboat Co., 11 Hun 490; Green 
v. Edick, 66 Barb. 564 [rev on other 
grounds 56 N.Y. 613]; Benedict v. 
Howard, 31 Barb. 569; Farr v. Smith, 
9 Wend. 338, 24 Am.D. 162; Hyde v. 
Stone, 7 Wend. 354, 22 Am.D. 582; 
Sheldon v. Skinner, 4 Wend. 525, 21 
atch 161; Wilson v. Reed, 3 Johns. 

75. : 


N.C.—Grim v. ‘Wicker, 80 N.C. 343; 
Pitt v. Petway, 34 N.C. 69; Guyther 
v. Pettijohn, 28 N.C. 388, 45 Am.D. 
499; Lucas v. Wasson, 14 N.C. 398, 
24 Am.D. 266; Lowthorp v. Smith, 2 
N:C.. 255. 


Or.—Yamhill Bridge Co. v. Newby, 
Or L738. 


Pa.—Given v. Kelly, 85 Pa. 309. 


Tenn.—Cowan v. Buyers, 1 Cooke 
53, 5 Am.D, 668. 


Vt.—Lewis v. Clark, 8 A. 158, 59 
Vt. 363% 


Va.—Lowe v. Miller, 3 Gratt. (44 
Va.) 205, 46 Am.D. 188. 


Wis.—Sullivan v. Sherry, 87 N.W. 
471, 111 Wis. 476, 87 Am.S.R. 890; 
Warren vy. Aller, 1 Pinn. 479, 44 Am. 
D. 406. 


Eng.—Jacobs v. Seward, L.R. 5 H. 
L. 464; Barton v. Williams, 5 B.&Ald. 
395, 7 E.C.L, 219, 106 Reprint 1235; 
Barnardiston v. Chapman, Buller N. 
P. 34 [cit Heath v. Hubbard, 4 Hast 
111, 121, 102 Reprint 771]; Mayhew 
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in common,‘* and the other cotenant is entitled to 
maintain this form of action to recover such dam- 
ages as will compensate him for his share or pro- 
portion of the property destroyed.** 


[§ 201] (6) Removing or Carrying Away Prop- 
erty. The mere removal and carrying away of chat- 
tels owned in common by one of the tenants in com- 
mon is not such a conversion as will authorize an 
There must not 
be merely a carrying away of the property, but such 
a earrying away of it as will disable the party com- 
plaining of having the lawful use or benefit of the 
On the other hand, if there is such a 
carrying away of the property by one tenant in 
eommon as will disable the other from having the 
lawful use or benefit of it, the latter may maintain 
And it has been held that a 


action of trover by a cotenant.*® 


property.*® 


an action of trover.®° 


v. Herrick, 7 C.B. 229, 62 E.C.L. 229, 
137 Reprint 92; Heath v. Hubbard, 4 
Hast 110, 102 Reprint 771; Farrar v. 
Beswick, 1 M.&W. 682, 150 Reprint 
608; Brown v. Hedges, 1 Salk. 290, 
91 Reprint 257; Fennings v. Gren- 
ville, 1 Taunt. 241, 127 Reprint 825. 


N.B.—Wiggins v. White, 2 N.B. 97. 


Ont.—MciIntosh v. Port Huron Pet- 
rified Brick Co., 27 Ont.App. 262; 
Rathwell v. Rathwell, 26 U.C.Q.B. 179; 
Brady v. Arnold, 19 U.C.C.P. 42. 


“Tf one without the consent of the 
other does an act with the property 
inconsistent with the nature of their 
joint ownership, and which will ac- 
cording to the common or natural 
course of things either destroy the 
others’ interest in the property or the 
very property itself; and by such act 
the other should be deprived of his 
property . . . the action of trover 
may be sustained.” Cowan vy. Buy- 
ers, 1 Cooke (Tenn.) 53, 58, 5 Am.D. 
668. 


[a] Rule applied.—(1) One using 
hay which he holds as tenant in com- 
mon is liable to his cotenant in trover 
for the latter’s share, Reed v. McRill, 
59 N.W. 775, 41 Neb. 206; Lewis v. 
Clark, 8 A. 158, 59 Vt. 363. (2) A 
tenant in common who takes a whole 
crop without his cotenant’s knowl- 
edge and consent and consumes it is 
liable in an action of trover, Delaney 
v. Root, 99 Mass. 547, 97 Am.D. 52; 
Harris v. Gregg, 45 N.Y.S. 364, 17 
App.Div. 210; Brady v. Arnold, 19 
Wee C.P se (Ont) 422°. C3) 47 Where. ia 
tenant in common of personal prop- 
erty, consisting of shingle mills or 
machines and of a clapboard or sid- 
ing mill, and an engine, etc., used for 
operating such machinery and manu- 
facturing lumber, removes such prop- 
erty out of the buildings in which it 
is situated, and puts up the mills and 
engine in a building of his own, in 
another town, several miles distant, 
and uses the same there, in the manu- 
facture of his own lumber, this is 
such a destruction of the property 
held in common as will support an ac- 
tion by a cotenant, for the conversion 
thereof. Benedict v. Howard, 31 
Barb. (N.Y.) 569. 


{[b] Surrender to third person of 
note for cancellation.—Where two 
persons are jointly interested in a 
promissory note, and one of them de- 
posits it with the other for collection, 
and he without authority surrenders 
it to the drawer to be canceled or de- 
stroyed, such surrender is a conver- 
sion, and trover will lie therefor, by 
the other joint owner of the note. 
Winner v. Penniman, 35 Md. 163, 6 
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Am.R. 385. 


[ec] Use of chattel necessarily de- 
structive thereof.—Trover lies by one 
tenant in common of a personal chat- 
tel against his cotenant, for the ap- 
propriation of the chattel to his ex- 
clusive use, when the chattel is of 
such a nature as to be necessarily de- 
stroyed by the use thereof. Lowe v. 
Miller, 3 Gratt. (44 Va.) 196, 46 Am. 
D. 188. 


[d] Rendering unfit for use.—One 
joint owner of a chattel may main- 
tain trover against his fellow if the 
latter so dismantle or dispose of the 
property as to render it unfit for the 
use for which it was designed, as 
this practically works destruction. 
‘Tt is destruction for one tenant in 
common or joint tenant to take the 
exclusive possession of the chattel 
and appropriate it to a purpose not 
designed by the owners, against the 
protest of his cotenants, denying to 
them the use of it and entirely refus- 
ing to apply it to the purposes for 
which it was held by both.” Given v. 
Kelly, 85 Pa. 309, 311. 


[e] Turning of cattle into street 
by a cotenant is prima facie evidence 
of their destruction, authorizing an 
action of trover by his cotenant. 
Sheldon v. Skinner, 4 Wend. (N.Y.) 
525, 21 Am.D. 161. 


[f] Disposition of perishable arti- 
cle by one joint tenant, which pre— 
vents the other from recovering it, 
is equivalent to its destruction. 
Lucas v. Wasson, 14 N.C. 398. 


fg] Destruction through negli- 
gence.—One tenant in common of a 
personal chattel may maintain an ac- 
tion of trover against his cotenant, 
by whom such chattel was received 
as a common carrier, and by whose 
negligence and carelessness it was de- 
stroyed. Herrin v. Eaton, 13 Me. 193, 
29 Am.D. 499. 


[h] Conversion of chattel by ten- 
an in common to its general and 
profitablo application, although it 
change the form of the substance, is 
not such a destruction of the subject 
matter, as to prevent plaintiff from 
taking and using it in its altered 
state; therefore it creates no right of 
action. “He must of necessity have 
a right to do that which is requisite 
for the preservation of the chattel; 
otherwise it becomes good for noth- 
ing.” Fennings v. Grenville, 1 Taunt. 
241, 127 Reprint 825. 


[i] Receiving corn into crib by 
one cotenant is not tantamount to a 
destruction or use of it and gives no 


tenant in common of a farm beeomes the absolute 
owner of the crops grown and severed by him while 
peaceably in possession of the land whereon they 
grew, with the acquiescence of his cotenants, and 
may maintain trover.against them for crops e¢ar- 
ried away by them, without his consent, after he 
had severed them from the soil.°4 


[§ 202] (7) Rents Received from Third Person. 
An action for a share in the proceeds of rented 
land, which is based on the theory of conversion, 
will not lie on behalf of several cotenants against 
another eotenant, who was in the uninterrupted pos- 
session of the land, and who rented it to a third 
party, when the possession of the cotenant sought 
to be held liable was without any protest on the 
part of plaintiffs, and there was no attempt by him 
in any way to oust plaintiffs, and plaintiffs at no 


right of action. Roston v. Morris, 


25 N.J.Law 173. 


[ij] Reaping and harvestins of crop 
owned in common by a cotenant will 
not authorize an action of trover by 
his cotenant. Brady v. Arnold, 19 U. 
CCP COnt) ea. 


46. Rathwell v. Rathwell, 26 U.C. 
Q.B. (Ont.) 179. 


47. Winner v. Penniman, 
163, 6 Am.R. 385. 


48. . Lucas v. Wasson, 14 N.C. 398, 
24 Am.D. 266; Deavitt v. Ring, 50 A. 
1066, 73 Vt. 298; Jacobs v. Seward, 
LR. 5 H.L. 464; Barnardiston v. 
Chapman, BullerN.P. 34; 
Brown, 25 L.J.Exch. 345. 


[a] Thus it has been held (1) that 
an action of trover cannot be main- 
tained by one cotenant against an- 
other who, being in occupation of the 
premises owned in common, carried 
away crops raised by him on a por- 
tion of the premises so occupied. 
Deavitt v. Ring, 50 A. 1066, 73 Vt. 
298. (2) A tenant in common of one 
moiety of a ship cannot maintain an 
action of trover against the other ten- 
ants in common for taking the ship 
away. Barnardiston v. Chapman, 
BullerN.P. 34. ‘ 


[b] Cutting and carrying away of 
grass and stacEing it as hay by one 
cotenant in common is not such a de- 
struction of the common property as 
will authorize the other cotenant to 
maintain an action of trover. His 
only remedy is to be sought under 4 
Anne c 16 § 27, by a proceeding for 
an account, Jacobs v. Seward, L.R. 


35 Md. 


Jones v. 


5 H.L. 464. 
49. Jacobs v. Seward, supra. 


50. Lucas v. Wasson, 14 N.C. 398, 
24 Am.D. 266; McLellan v. McDou- 
gall, 28 N.S. 237; McIntosh v. Port 
Huron Brick Co., 27 Ont.App. 262. 


[a] Thus (1) the action will lie in 
favor of one cotenant against another 
who removes the property to a place 
unknown to his cotenant so that as to 
him it is wholly lost, and from its 
perishable nature must be destroyed 
as far as his interest is concerned 
(Lucas. v. Wasson, 14 N.C. 898, 24 
Am.D. 266) (2) or against a cotenant 
who removes it out of the jurisdic- 
tion, thus putting it out of his co-' 
tenant’s power to enforce his rights 
in the courts of the province and in 
effect putting an end to his rights 
(McIntosh v. Port Huron Petrified 
Brick Co., 27 Ont.A. 262). 


51. Le Barron vy. House, 25 N.E. 
ZO, eeNe ee dose 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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time prior to the demand for their share of the 
rental set up any claim to share in the possession.®? 
However, as elsewhere shown, in jurisdictions which 
have either adopted the statute of Anne or enacted 
legislation of similar import, an action of account- 
ing would lie on this state of facts;5* and in some 
jurisdictions an action of assumpsit would also be 
an appropriate remedy.®4 


[§ 203] (8) Exclusive Possession under Claim of 
Sole Ownership. While there are some decisions in 
which a contrary conclusion has been reached,°® the 
weight of authority is that an action of trover may 
be maintained by one cotenant against another hay- 
ing exclusive possession of the property owned in 
common and who refuses plaintiff’s demand to be 
admitted to his right as a ecotenant claiming the en- 
tire ownership of the property.°> And where a 
tenant in common takes personal property against 
his ecotenant’s protest, claiming it as his own, it has 
been held that his cotenant may sue for conversion.®* 


[§ 204] (9) Waste. By statute in some jurisdic- 
tions one tenant in common may bring trover against 
his cotenant who shall take away, destroy, lessen in 
value, or otherwise injure the common proparty.®® 
And, independently of statute, it has been held that, 
where one cotenant is guilty of waste in cutting and 
selling trees on the common property, as his own, 
without the consent of his ecotenant,®°® or in cut- 
ting, removal, and manufacture into lumber of trees 
on such property without the consent of his coten- 
ant,®° he is liable therefor in an action of trover. 


52. Johnson y. Johnson, 164 N.W.,318. 


TENANCY IN COMMON 


[62 C.J.] 531 


This action not being one under a statute authorizing 
one cotenant to bring an action in the nature of 
assumpsit against a cotenant “for receiving more 
than his just proportion of the rents and profits,” 
it is not necessary for plaintiff to show that defend- 
ant cut more than his proportionate share of the 
inees. 4+ 


[§ 205] (10) Divisibility of Property as Affecting 
Right To Maintain Action. Although, by some au- 
thorities, apparently no distinction is made between 
chattels which are readily divisible or severable in 
their nature and those which are not, in determin- 
ing the right of a tenant in common to maintain an 
action of trover against his cotenant,®? it is ordi-’ 
narily recognized that the general principles here- 
tofore stated governing the right of a tenant in 
common to maintain an action of trover against his 
cotenant®? have no application where the right ex- 
ists in the respective tenants in common to take or 
demand their respective shares of the common per- 
sonal property, because it is alike in quality and 
value and readily divisible by tale, measurement, or 
weight.°4 Each tenant in common of this species 
of property is entitled to take his portion of the 
common bulk at will®® without the consent of his 
cotenant;°* if he does not take more than his share 
his cotenant has no cause of action®’ and if his co- 
tenant, being in possession, refuses to permit him 
to do so, he may maintain an action of trover against 
him for the value of his share.*$ 


Agreement for division. Where there is an agree- 


Lusk, 2 Lans. (N.Y.) 211. 


327, 38 N.D,/138, L.R.A.1918B 602. 59. Shepard v. Pettit, 14 N.W. 511,] [b] What is not divisible proper- 


53. See supra § 137. 30 Minn. 113. 


ty.—Wool from a whole flock, not 
shown to be of one grade or of equal 


54 See supra § 154. 


55. Kilgore v. Wood, 56 Me. 150, 
96 Am.D. 440; Gilbert v. Dickerson, 7 
Wend. (N.Y.) 449, 22 Am.D. 592. 


{a] After sale in attachment.— 
Where defendant before and at time 
of attachment sale was in possession 
of the property as tenant in common, 
the fact that after sale on his writ 
of attachment he claimed to be the 
absolute owner did not constitute con- 
version. Goodrich v. Chappell, 98 A. 
46, 90 Vt. 263. 


56. Williams v. Rogers, 68 N.W. 
240, 110 Mich. 418; Grove v. Wise, 39 
Mich. 161; Bernard v. Bray, 30 Mich. 
479; Fiquet y. Allison, 12 Mich. 328, 
332, 86 Am.D. 54; Potter v. Neal, 62 
How.Pr. (N.Y.) 158. See Doyle v. 
Bush 66, S-be b65,. 17h ON. Cy 10)5 12 
(‘where the tenant in possession of 
personal chattels withholds the com- 
mon property from his cotenant, or 
wrests it from him and exercises a 
dominion over it, either in direct de- 
nial of or inconsistent with the rights 
of the latter, an action will lie for 
conversion’’). 


“Such an absolute denial of title 
and refusal to recognize the rights of 
his cotenants at all, would, we think, 
amount to a conversion, under any 
circumstances. It is difficult to see 
how a sale would work any greater 
prejudice’ to the cotenants, who are 
effectually deprived of their proper- 
ty, so far as it is in his power to de- 
prive them.” Fiquet v. Allison, su- 
pra. 

57. Waller v. Bowling, 12 S.E. 990, 
108 N.C. 289. 


58. Murray v. Haverty, 70 MIll. 
[62 C. J.—29] 


60. Clow v. Plummer, 48 N.W. 795, 
85 Misc. 550. 


61. Shenard v. Pettit, 14 N.W. 511, 
30 Minn. 113. 


62. Shearin vy. Riggsbee, 1 S.E. 770, 
97 N.C. 216; Powell v. Hill, 64 N.C. 
169; Rooks v. Moore, 44 N.C. 1, 57 
Am.D. 569. 


63. See supra § 196. 


64. Ky.—Dickey v. Spears, 36 S.W. 
(2d) 341, 237 Ky. 684. 


Me.—Weeks y. Hackett, 71 A. 858, 
861, 104 Me. 264, 129 Am.S.R. 390, 19 
L.R.A.N.S. 1201, 15 Ann.Cas. 1156. 


Mich.—Fiquet v. Allison, 12 Mich. 
328, 86 Am.D. 54. 


Mo.—Smith v. Southern, 236 S.W. 
413, 210 Mo.App. 288. 


N.H.—Pickering v. Moore, 32 A. 
827, 67 N.H. 533, 536, 68 Am.S.R. 695, 
31 L.R.A. 698. 


N.Y.—Channon y. Lusk, 2 Lans. 
211; Dear v. Reed, 37 Hun 594. 


“The law is not so unreasonable as 
to compel a resort to the courts in 
order to obtain a partition which ei- 
ther may make without expense and 
without danger of injustice to his co- 
tenant.” Pickering vy. Moore, supra 
[quot Dickey v. Spears, 36 S.W.(2d) 
341, 342, 237 Ky. 684]. 


[a] As, for instance, where the 
common property consists of articles 
like grain or fluids in bulk, or money, 
articles not adapted to common use 
amongst several owners, but most 
commonly used in several portions 
according to the respective rights of 
the common owners. Channon vy. 


weight or condition or value, is net 
property such as is readily divisible 
in portions absolutely alike in quality 
and value, and its retention therefore 
by one or two joint owners of it does 
not necessarily constitute a conver- 
Sion Dear v. Reed, 37 Hun (N.Y.) 
594. 


65. Dickey v. Spears, 36 S.W.(2d) 
341, 237 Ky. 684; Channon y. Lusk, 
2 Lans. (N.Y.) 211 [foll Stall v. Wil- 
LRP OLEFINS Gey bays I 


66. Gates v. Bowers, 61 N.E. 993, 
169 N.Y. 14, 88 Am.S.R. 530. 


67. Dickey v. Spears, 36 S.W.(2d) 
341, 237 Ky. 684. 


68. Cal.—Balch v. Jones, 61 Cal. 
234 (it seems). 


Me.—Weeks y. Hackett, 71 A. 858, 
104 Me. 264, 129 Am.S.R. 390, 19 L. 
R.A.N.S. 1201, 15 Ann.Cas. 1156. 


Mich.—lLoomis v. O’Neal, 41 N.W. 
701, 78 Mich. 582; Fiquet v. Allison, 
12 Mich. 328, 86 Am.D. 54 (both rec- 
ognizing rule). 


Mo.—Smith vy. Southern, 236 S.W. 
413, 210 Mo.App. 288. 


N.H.—Pickering v. Moore, 32 A. 
828, 67 N.H. 533, 68 Am.S.R. 695, 31 
L.R.A. 698. 


N.Y.—Gates v. Bowers, 61 N.E. 993, 
169 N.Y. 14, 88 Am.S.R. 530; Stall v. 
Wilbur, 77 N.Y. 158; Dear vy. Reed, 
37 Hun 594; Channon v. lusk, 2 Lans. 
211; Lobdell v. Stowell, 37 How.Pr. 
88, 93 [aff 51 N.Y. 70]. 


“A gale, loss, or destruction of such 
property would not more completely 
deprive him of it, or give him any 
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ment between tenants in common to divide severable 
property in pursuance of which the portion of one 
cotenant is allotted to him, he may, upon demand and 
refusal to deliver the same, maintain an action for 
the conversion thereof against his former cotenant 
having the property in his possession, although such 
portion was never in fact separated from the res- 
idue.*® Where tenants in common agree to divide 
the joint property, one of the cotenants may main- 
tain an action of trover against the other who ap- 
propriates the property altogether to his own exclu- 
sive use under a claim of exclusive right and under 
circumstances which render a division and delivery 
in the manner agreed upon practically impossible.’° 


[§ 206] b. Procedure. In general no demand is 
necessary before the bringing of an action by one 
cotenant in common against another for the conver- 
sion of a chattel owned by them in common.7! No 
demand is necessary where one cotenant has, with- 
out the assent of the other, destroyed the property 
or rendered it useless by use,’* where one cotenant 
takes possession of the property without consent, of 
the other and assumes exclusive dominion over it, 
denying the right of his cotenant to participate in 
the possession of it,7® or where one cotenant was 


present when the other cotenant removed the chat-_ 


tel and forbade him from doing so."4 


Limitations. Actions of trover by one cotenant 
against another must be brought within six years 
where that period of limitation is prescribed for 
“actions for the detention or conversion of personal 
property.”7> 


Defenses. Where a tenant in common ratifies an 
unauthorized sale of the common property by his 
eotenant, the ratification does not preclude him from 
recovery for the wrongful conversion of the pro- 
ceeds.7® In an action of trover for waste consist- 
ing in cutting timber, it is not a defense that the 
timber was liable to destruction by fire,‘” or that 
defendant, at the time of the commencement of the 
action, still had in his possession some of the lum- 
ber manufactured from trees wrongfully taken from 
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the land.78 


Parties. In an action by a tenant in common 
against his cotenant having possession of the prop- 
erty which is separable in respect of quantity and 
quality by weight and» measure, for refusal to de- 
liver his share to plaintiff, plaintiff may sue in his 
own name without joining all the other cotenants."° 


Complaint. A complaint averring that plaintiff 
and another were entitled to equal shares in railroad 
bonds given as collateral to secure a note in favor 
of plaintiff’s testator, and that the other tenant as- 
signed his share to defendant, who converted the 
bonds, is not ‘insufficient; the general allegation of 
conversion not being inconsistent with the allega- 
tions that defendant was plaintiff’s cotenant, for 
one tenant may convert the property as: against 
his eotenant by rendering the latter’s further en- 
joyment of it impossible or by refusing to put it to 
the use for which it was imtended.®° 


Trial. Whether one cotenant disposed of the prop- 
erty held in common so as to exclude the rights of 
his cotenant therein is usually a question for the 
jury to determine from all the facts in the case.* 


Extent of recovery. In an action of trover by one 
cotenant against another, plaintiff can recover the 
value of his interest only. In an action by one 
cotenant against the others for the value of oil pro- 
duced and sold by the latter, while in the posses-: 
sion of the common property, of which they had de- 
prived the former by wrongful means, defendants 
cannot set off the cost of producing the oil.** 


[§ 207] 15. Writ De Reparatione Facienda. The 
remedy at common law against a cotenant for re- 
pairs to. common property was not in assumpsit for 
expenses incurred, but by a writ de reparatione fa- 
cienda, sued out before the repairs were made, in 
which proceeding, on a proper showing of their 
necessity, an appropriate order or judgment was en- 
tered, requiring them to be made at the expense of 
all the tenants, each in his proper proportion.’ At 


better legal or equitable right to an 
action against his cotenant.” Lobdell 
v. Stowell, supra. 


[a] Under special statutory provi- 
sions.—Under a_ statute providing 
that cotenants may maintain actions 
against each other for their respec- 
tive shares of easily divisible proper- 
ty after a demand in writing, demand 
and refusal is sufficient for the bring- 
ing of an action, without the destruc- 
tion of the common property or a con- 
version thereof to defendant’s own 
use. Wood y. Noack, 54 N.W. 785, 84 
Wis. 398. 


69. Lobdell v. Stowell, 51 N.Y. 70. 


70. Ripley v. Davis, 15 Mich. 75, 90 
Am.D. 262. 


71. Bimel y. Boyd, 101 N.E. 657, 53 
Ind.App. 310. 


72. Guyther y. Pettijohn, 28 N.C. 
388, 45 Am.D. 499, 


73. Stamps v. Thomas, 62 So. 314, 
7 Ala.App. 622. 


74. Waller v. Bowling, 12 S.B. 990, 
108 N.C. 289, 297, 12. L.R.A. 261. 


“The law did not require him to act 


on the assumption that one who took 
it away in the face of his protest 
would return it at his request.” Wal- 
ler vy. Bowling, supra. 

75. Sullivan v. Lawler, 72 Ala. 74. 


76. Doyle v. Bush, 86 S.H. 165, 171 
N.C. 10. 


77. Shepard v. Pettit, 14 N.W. 511, 
30 Minn. 113. 


78. Clow v. Plummer, 48 N.W. 795, 
85 Mich. 550. 


79. Stall v. Wilbur, 77 N.Y. 158. 


80. Bimel v. Boyd, 101 N.E.. 657, 
53 Ind.App. 310. 


81. Wilson vy. Ratcliff, 80 So. 623, 
16 Ala.App. 619. 


82. Ga.—Roddy v. Cox, 29 Ga. 298, 
74 Am.D. 64. 


Peg whats v. Stremple, 13 Ill. 


Ragen Pe nanee v. Loomis, 7 N.Y.St. 


Wis.—Gerndt v. Conradt, 98 N.W. 
804, 117 Wis. 15. 


N.S.—Brittain vy. Parker, 12 N.S. 


589. 


“Neither joint tenant is entitled to 
recover from the other, under any cir- 
cumstances, the entire property 
jointly owned, but only the value of 
his own interest in it. Such a case 
results in a partition of the joint 
property—the whole property which 
is held by the same joint title.” Rod- 
oe v. Cox, 29 Ga. 298, 309, 74 Am.D, 


[a] Rule applied.—Plaintiff’s gran- 
tor and defendant purchased a stump 
puller together, giving three equal 
notes for the price, conditioned that 
the seller should retain the title until 
all were paid. They each paid one of 
the notes, and defendant paid the 
third. Defendant then had possession 
of the machine, and thereafter sold re 
and plaintiff sued for one half the 
price received therefor. It was held 
that he could recover only one half 
of the excess of such price over the 
eek Oo nea note, paid by de- 

endant. erndt v. Conradt, 93 N. 
804, 117 Wis. 15. "ae eG 


83.. Foster v. Weaver, 12 . 
118 Pa. 42, 4 Am.S.R. 573 hea 


84. Cooper v. Brown, 122 N.W. 144, 


For later cases, developments and changes in the law see Annotations, same title and section number 
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common law if a house or mill owned by tenants 
in common fell into decay, and one was willing to 
make repairs and the other was not, the former could 
have his writ de reparatione facienda against the 
other.° The writ did not lie except where prop- 
erty of this character fell into decay; one tenant 
in common had no remedy against the other to make 
inclosures or repairs for the safeguard, of the wood 
or erop;** nor did it lie after repairs had been 
made on a house or mill.87 The effect of the writ 
was to bring before the court the question of the 
reasonableness of the repairs proposed, before the 
expenditures were incurred,®* and seems to have 
been seldom resorted to; perhaps because a division 
of the common estate would usually be obtained 
where the owners were unable to agree as to the 
necessity or expediency of the repairs.8® In one 
American state it was said to be doubtful whether 
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the common-law rule as applied to mills was in foree 
in the state where the question arose, especially in 
view of local legislation.°° And in another state the 
court said that the “writ if ever used in this state 
at all, long since went out of use.’’94 


[§ 208] 16. Writ of Estrepement.®? Under stat- 
utes allowing it, a writ of estrepement. will issue at 
the suit of one tenant against another to prevent 
the cutting and removal of timber without first ob- 
taining petitioner’s consent.®? The writ will be so 
far dissolved on petition therefor as to allow the 
tenant who has cut the timber to remove it upon 
giving security for the value thereof.®?* And where 
the evidence is conflicting as to whether or not the 
timber was cut upon lands owned jointly, the writ 
will remain so far absolute that no more timber 


shall be cut until the rights of the respective par- 


ties are ascertained or adjudicated.9> 


V. RIGHTS AND LIABILITIES AS TO THIRD PERSONS 


[By Joun F. 


[§ 209] A. Authority of Cotenants To Bind Each 
Other and To Bind Their Own Individual Interests 
—1. In General. Under ordinary circumstances nei- 
ther tenant in common ean, in dealing with third 


143 Iowa 482, 136 Am.S.R. 768; Car-;liams v. Morrison, 28 F. 872. 


McDonatp] 


persons, bind the estate or person of the other by 
any act with relation to the common property, not 
previously authorized or subsequently ratified,®® for 
cotenants do not sustain the relation of principal 


N.J.—King v. Wilson, 34 A. 394, 54 


ver v. Miller, 4 Mass. 559; Mumford 
v. Brown, 6 Cow. (N.Y.) 475, 16 Am.D. 
440; Ward v. Ward, 21 S.E. 746, 40 
by 611, 52 Am.S-R. 911, 29 L.R.A. 


[a] “It did not apply to past re- 
pairs, and could only be resorted to 
after request to unite in the repairs 
and refusal.” Ward v. Ward, 21 S.E. 
746, 749, 40 W.Va. 611, 29 L.R.A. 449, 
52 Am.S.R. 911. 


85. Calvert v. Aldrich, 99 Mass. 
74, 96 Am.D. 693; Carver v. Miller, 4 
Mass. 559; Loring v. Bacon, 4 Mass. 
575; Bowles’ Case, 11 Coke 82b, 77 
Reprint 1252; Leigh v. Dickeson, 50 
L.T.Rep.N.S. 124; Coke Litt. p 200b. 


86. Carver v. Miller, 4 Mass. 559; 
Bowles’ Case, 11 Coke 82b, 77 Reprint 
1252; Coke Litt. p 200b. 

87. Calvert v. Aldrich, 99 Mass. 74, 
77, 96 Am.D. 6938. 

“All the Latin forms of the writ 
in the Register, 153, show that it was 
brought before the repairs were made, 
to compel them to be made under the 
order of court. Indeed, this is im- 
plied in the very style by which the 
writ is entitled, de reparatione facien- 
da, viz: of repairs to be made; the 
future participle facienda_ being in- 
capable of any other meaning.” Cal- 
vert v. Aldrich, supra. 


83. Calvert v. Aldrich, supra. 
89. Calvert v. Aldrich, supra. 
90. Carver v. Miller, 4 Mass. 559. 
91. Fowler v. Fowler, 50 Conn. 256. 
92. In ejectment see Ejectment § 
09. 
} 93. Hensal v. Wright, 10 Pa.Co. 
416, 417. 


“The writ of estrepement is nothing 
more than a writ of injunction issued 
in a bill of equity.” Hensal v. Wright, 


supra. 
94. Hensal vy. Wright, supra. 
95. Hensal v. Wright, supra. 


96. U.S.—Adams v. Yukon, Gold 
Co., 251 F. 226, 168 C.C.A. 382; Wil- 


Ala.—Mylin vy. King, 35 So. 998, 139 
Ala. 319; Johnston y. Jones, 4 So. 748, 
85 Ala. 286. 


Ark.—F¥riar v. Baldridge, 120 S.W. 
9895091 Arixs 3:38. 


Cal.—Gates v. Salmon, 35 Cal. 576; 
Mahoney vy. Van Winkle, 21 Cal. 552; 
Stark v. Bennett, 15 Cal. 361; Pearis 
v. Covillaud, 6 Cal. 617, 65 Am.D. 543; 
Fuller v. Montafi, 203 P. 406, 55 Cal. 
App. 314, 320. 


Conn.—Barnum y. Landon, 25 Conn. 


Tll.—Appell v. Appell, 85 N.E. 205, 
235 Ill. 27; Chappell v. McKnight, 108 
ae 570; Murray vy. Haverty, 70 Ill. 
318. 


Iowa.—Anderson v.»Acheson, 110 N. 
W. 335, 132 Iowa 744, 9 L.R.A.N.S. 
217; Blackledge v. Davis, 105 N.W. 
1000, 129 Iowa 591; Forrest Milling 
Co. v. Cedar Falls Mill Co., 72 N.W. 
1076, 103 Iowa 619. 


La.—Kenopsky vy. Davis, 27 La.Ann. 
174. p 


Me.—Lonegfellow v. Quimby, 29 Me. 
196, 48 Am.D: 525. 


Md.—Eakle v. Clarke, 30 Md. 322. 


Mass.—Lonngqvist v. Lammi, 136 N. 
WH, 610, 242 Mass. 574; Johnson v. 
Stevens, 7 Cush. 431; Miller v. Miller, 
7 Pick. 133, 19 Am.D. 264. 


Mich.—Walker v. Marion, 106 N.W. 
400, 143 Mich. 27; Tuttle v. Campbell, 
42 N.W. 384, 74 Mich. 652, 16 Am.S.R. 
652; Richey v. Brown, 25 N.W. 386, 
58 Mich. 4385. 


Minn.—Krost v. Moyer, 207 N.W. 
311, 166 Minn. 153; Loveridge v. Coles, 
74 N.W. 1109, 72 Minn. 57. 


Mo.—wNalle v. Thompson, 73 S.W. 
599, 173 Mo. 595; Kansas City Hy- 
draulic Press Brick Co. v. Pratt, 93 S. 
Ww. 300, 114 Mo.App. 643; Walker v. 
Evans, 71 S.W. 1086, 98 Mo.App. 301; 
Churchill v. Lammers, 60 Mo.App. 
244. 

Neb.—Jolliffe v. Maxwell, 91 N.W. 
568, 3 Neb. (Unoff.) 244. 


N.J. Eq. 247. 


N.Y.—Barson vy. Mulligan, 84 N.E. 
75, 191 N.Y. 306; Matter of Kennedy, 
60 N.E. 442, 167 N.Y. 163; Whiton v. 
Spring, 74 N.Y. 169; Jackson v. Moore, 
94 App.Div. 504, 87 N.Y.S. 1101; Knope 
v. Nunn, 81 Hun 349, 30 N.Y.S. 896 
[aff 45 N.E. 940, 151 N.Y. 506, 56 Am. 
S.R. 642]; Dobson v. Kuhnla, 66 Hun 
627, 20 N.Y.S. 771; St. Paul’s Church 
v. Ford, 34 Barb. 16; Gock v. Keneda, 
29 Barb. 120; Matter of New York, 
41 Misc. 134, 83 N.Y.S. 951; Jackson 
v. Moore, 6 Cow. 706 [rev 4 Wend. 
58]; Dan v. Brown, 4 Cow. 483, 15 
Am.D. 395. 


N.C.—Hudson y. Cozart, 102 S.E. 
278, 179 N.C. 247; Mitchem v. Wal- 
lace, 64 S.E. 901, 150 N.C. 640; Lenoir 
v. Valley River Min. Co., 18 S.E. 73, 
Conn 513; Causee v. Anders, 20 N. 


Ohio.—Thomason  v. 
OhioSt. 63. 


Dayton, 40 


Or.—lLe Vee v. Le Vee, 181 P. 351, 


183 'P:. 7738, 93 Or. 3703, Beezley * vz 
Crossen, 13 P. 306, 14 Or. 473. 


Pa.—Penrose v. Penn Forest Coal 
Co., 137 ‘A. 670, 289 Pa.) 5195 Caveny 
v. Curtis, 101 A. 853, 257 Pa, 575, 580, 
[quot Cyc]; Mercur vy. State Line, 
ete. MR: [Cojad2) AL 1126) iPass 
McKinley v. Peters, 3 A. 27; 111 Pa. 
283; Workman vy. Guthrie, 29 Pa. 495, 
72 Am.D. 654; Agnew v. Johnson, 17 
Pa... 373,..55. Am.D. 565; Hleeter:_v, 
Lyon, 5 Pa.Super. 260. 


Porto Rico.—Delgado v. Bernal, 7 
Porto Rico Fed. 666. 


R.I.—Dexter Lime 
Dexter, 6 R.1. 


Tenn.—Vaughan v. Cravens, 1 Head 
108, 73 Am.D. 163. 


Tex.—Thomas v. Morse, 16 S.W. 48, 
80 Tex. 289; Torrey v. Martin, 4 S.W. 
642; Kirby v. Hayden, 99 S.W. 746, 
44 Tex.Civ.App. 207; Hintze v. Krab- 
benschmidt, (Civ.App.) 44 S.W. 38; 
Gillum y. St. Louis, ete., R. Co., 23 S. 
W. 716, 4 Tex.Civ.App. 622. 


Utah.—Rocky Mountain Stud Farm 
Co. v. Lunt, 151 P. 521, 46 Utah 299. 


Rock Co. v. 


534 [62 C.J.] , 


and agent to each other,’ nor are they partners;°° 


and the rule which prevents them from binding each 
other applies with greater force after expiration 
of the cotenancy.®® However, a tenant in common 
may properly bind himself and his own interests in 
the common property! and, where his act is done 
for the apparent benefit of the other cotenants, they 
will be bound by such act.? Thus it appears that, 
where one of two tenants in common of land di- 
rects some act to be done with relation thereto in 
reasonable appreciation oi imminent danger to the 
land, and the act is accordingly done, the other ten- 
ant in common cannot recover against the doer of 
such act in tort. Even where some previous au- 
thority or agency is conferred upon a tenant in com- 
mon, his acts must be strictly within the authority,* 
third persons dealing with a tenant in common be- 
ing bound at their peril to ascertain his authority to 
bind his coowners.® 


Presumption cf autherity. Acts done by one ten- 
ant in cemmen with relation to the common inter- 
est are presumed to have been done by authority 


Va.—Warren v. Goodrich, 112 S.E.]525, 46 Utah 299. 
687, 695, 133 Va. 366 [quot Cyc]; 
Kemper vy. Ewing, 25 Gratt. (66 Va.) 


427. 


W.Va.— Goff v. Lowe, 131 S.E. 870, 
101 W.Va. 57. 


Wis.—Tipping v. Robbins, 25 N.W. 
718, 64 Wis. 546. 1. 


Eng.—Durham, etc., R. Co. v. 
Wawn, 3 Beav. 119, 43 Eng.Ch. 119, 49 
Reprint 47. 


“From the bare relation of the co- 
tenancy the law does not imply au- | 213-240. 
thority in one of the tenants to bind 2. 
the other to his prejudice.” Churchill 
v. Lammers, 60 Mo.App. 244, 250. oa 


Ratification of unauthorized act by 


99. 
65 Mo, 456; 


191 N.Y. 306. 
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Representation of firm by partner 
see Partnership §§ 289-307. 


Benoist v. Rothschild, 46 S.W. 
Stephens v. Ells, 7 
Warren v. Goodrich, 112 464. 
S.E. 687, 133 Va. 366. r 


Barson v. Mulligan, 84 N.E. 75, 


1081, 145 Mo. 399; 


Authority of tenant in common to 
sell, loase, or otherwise dispose of his 
own individual interest see infra §$§ 


See infra text and note 3. 
Crary v. Campbell, 24 Cal. 634. 
4 Gillham v. Walker, 
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or for the benefit of his cotenants, if there be any 
cireumstances upon which to basé such a presump- 
tion;® but from an apparently wrongful act of one 
tenant with relation to the common property in deal- 
ings with a third person no authority of a cotenant 
to do a similar act can be inferred.” : 


Delegation of authority. Since a tenant in com- 
mon cannot himself lawfully do any act which would 
impair the rights of his eotenant,® such a tenant in 
common eannot lawfully transfer to another a right 
to do that with respect to the common property 
which the tenant himself cannot do;® but he may, 
in the enjoyment of his rights as a tenant, authorize 
a third person’ to do with the property whatever 
he may lawfully do himself.*° 


[§ 210] 2. By Contracts Generally.11 In con- 
formity with the general rule,!? in the absence of 
prior authority or subsequent ratification, a tenant 
in common has no power prejudicially to affect his 
cotenants by a contract with third persons with re- 
lation to the common property.1? More particu- 


Fox, 13 Minn, 501, 97 Am.D. 243. (2) 
But a presumption of adverse holding 
may arise where the entry is under 
claim of the whole property. Gill v. 
Fauntleroy, 8 B.Mon. (Ky.) 177. 


Dwinnell v. Larrabee, 38 Me. 


& See supra § 26. 
9. Fuller v. Montafi, 203 P. 
55 Cal.App. 314. 


10. Buchanan v. Jencks, 96 A. 307, 
860, 38 R.I. 443, 2 A.L.R. 986. And see 
infra §§ 213-222. 

11. Cross references: 

Agreements between cotenants inter 

se generally see supra § 133. 


406, 


33 So. 5387, 


overs in common generally see infra 
§ 245. 


$7. Md.—In re Safe Deposit and 
Trust Co. of Baltimore, 94 A. 938, 95, 
2b eda oo eit. Cyej. 


Pa.—Caveny v. Curtis, 101 A. 853, 
20 Pas 575, 580; [quot Cyc]: 


Utah.—Rocky Mountain Stud Farm 
Conve Lunt, 151 P. 524,525; 46 Utah 
299 [cit Cyc]. ; 


Va.—Warren v. Goodrich, 112 S.E. 
687, 133 Va. 366. 


W, Wa—C ofl v.. Lowe, 131 S.B. 870; 
101 W.Va. 57. 


[a] “No agency arises by impli- 
cation out of a tenancy in common.” 
Lonnqvist v. Lammi, 1386 N.E. 610, 
611, 242 Mass. 574. 


[b] “here is no inherent right in 
one cotenant to represent another.” 
Goff v. Lowe, 131 S.E. 870, 871, 101 
W.Va. 57 [cit Cyc]. 


Authority of agent to bind his 
principal see Agency § 202 et seq. 


98. Caveny v. Curtis, 101 A. 853, 
257 Pa. 575; Rocky Mountain Stud 
Farm Co: v. Lunt, 151 P. 521, 46 Utah 
299; Warren v. Goodrich, 112 S.E. 687, 
133 Va. 366. 


[a] Representation by partner and 
tenant in common distinguished.—‘“In 
ordinary partnerships each partner is 
an agent for the firm and has power 
to bind his copartners by any act or 
transaction pertaining to the partner- 
ship dealings. . . A cotenant has 
no such power.” Rocky Mountain 
Stud Farm Co. v. Lunt, 151 P. 521, 


135 Ala. 459; Switzer v. Switzer, 41 A. 
486, 57 N.J.Eq. 421; Warren v. Good- 
rich, 112 S.E. 687, 695, 133 Va. 366 
[quot Cyc]. 


[a] Authority to tenant in com- 
mon by his cotenants to deliver deed 
does not warrant him in entering in- 
to a contract with the vendee therein 
to perform certain acts extraneous to 
the deed. Gillham vy. Walker, 33 So. 
5387, 185 Ala. 459. 


[b] Wotice revoking agency in a 
cotenant for the collection of rents 
and their application to the satis- 
faction of an encumbrance, together 
with the filing of a bill by the noti- 
fier for an accounting for rents and 
profits, was held sufficient to revoke 
such authority, even though such no- 
tice purported to revoke a nonexecut- 
ed power of attorney. Switzer v. 
Switzer, 41 A. 486, 57 N.J.Eq. 421. 


5S Breaux v. Albert Hanson Lum- 
ber Co., 51 So. 444, 125 La. 421: War- 
ren v. Goodrich, 112 S.E. 687, 133 Va. 
366; Lawrence v. Potter, 113 S.E. 
266, 91 W.Va. 361. 


6 Schwartz v. McQuaid, 73 N.B. 
582, 214 Ill. 357, 105 Am.S.R. 112; Va- 
lentine v. Healey, 1 App.Div. 502, 37 
N.Y.S. 287 [rev on other grounds 52 
N.E. 1097, 158 N.Y. 369, 43 L.R.A. 667, 
rearg den 53 N.E. 1133, 158 N.Y. 705]; 
cana v. Dozier, 22 S.E. 239, 91 Va. 


[a] Presumption as to adverse 
possession.— (1) An entry upon land 
owned in common, under a license 
from one of the cotenants, will be 
presumed to be under the cotenancy 
and not adverse thereto. Berthold v. 


Authority of one tenant in common 
» dealing with third persons to bind 
his cotenants by contracts to: 


aS third persons see infra § 


Lease see infra § 220. 
Sell see infra §§ 229, 234. 


12. See supra § 209. 


13. Ark.—Friar v. Baldridge, 120 
S.W. 989, 91 Ark. 133. 


Cal.—Fuller v. Moniafi, 203 P. 406, 
55 Cal.App. 314. 


Mass.—Merrill  v. 
Pick. 269. 


Ohio.—Gleason v. Squires, 176 N.B. 
593, 39 OhioApp. 88. 


Or.—Sarina v. Pedrotti, 284 P. 472, 
131 Or. 554 [reh den 286 P. 151, 132 
Or. 415]. 

Pa.—McCullough’s Petition, 119 A. 
585, 275 Pa. 456, 459 [cit Cyc]; Ca- 
veny v. Curtis, 101 A. 853, 257 Pa. 575, 
580 [eit Cyc]; McKinley v. Peters, 3 
Aw 27g ARLE Pa 283. 


Utah.—Garner v. Anderson, 248 P. 
496, 67 Utah 553; Wilcock v. Baker, 
238 P. 253, 65 Utah 435; Rocky Moun- 
tain Stud Farm Co, vy. Lunt, 151 P. 
521, 46 Utah 299. 


Va.—Warren v. Goodrich, 112 S.E 
687, 133 Va. 366. 


{a] Another statement of rule.— 
“It is very clear that the land of one 
tenant in common cannot be incum- 
bered or in any way injuriously af- 
fected by any agreement of his co- 
tenant.” Merrill v. Berkshire, Tf1 
Pick. (Mass.) 269, 274 [quot Morrison 


Berkshire, il 


For jiater cases, developments and changes in the law see Annotations, same title and section number, 
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larly, one tenant in common cannot bind his coten- 
ants by an agreement concerning the use or con- 
trol, or affecting the title, of the common property.14 
Hence the rights of noncontracting tenants in the 
common property will not ordinarily be affected 
by a contract made by a cotenant!® unless it can 
be shown that the noncontracting tenants by their 
acts or conduct ratified the contract.?¢ 
by one tenant in common with relation to the whole 
estate is voidable at the election of his cotenants not 


joining in such contract.17 


Contract as binding on tenant who contracts or 
However, a tenant in common may bind 
himself and his own interests in the common prop- 
erty by his contract,!® and he may also be bound 
by ratifying a contract made by his cotenants with- 
Ratification of a contract be- 
tween fewer than all tenants in common and a third 
person, to he binding on the other cotenants, requires 
that they have full knowledge of such contract and 


ratifies. 


out his authority.!® 


v. Clark, 35 A. 1034, 1036, 89 Me. 103]. 


{b] Effect of unratified contract. 
—The on!'y effect of a contract by a 
tenant in common authorizing a third 
person to make a certain use of the 
common property, where such con- 
tract was not subsequently ratified 
by his cotenants, may be to estop the 
contracting tenant from- claiming 
more than his pro rata share of the 
contract price. Kentucky & West 
Virginia Power Co. v. Crawford, 16 
S.W.(2d) 1041, 229 Ky. 254. 


{e] Right of third person to re- 
cover on contract.—Parties who con- 
tracted with the tenant in common 
for permission to do a certain act 
with reference to the common land. 
knowing it was held in common, and 
that the cotenant had not consented 
to such act, cannot recover damages 
from the tenant, who contracted with 
them for breach of contract after the 
eotenant had enjoined the doing of 
the act under the contract, in the ab- 
sence of collusion or fraud by the 
contracting tenant. Fuller v. Mon- 
tafi, 203 P. 406, 55 Cal.App. 314. 


14 McCullough’s Petition, 119 A. 
585, 275 Pa. 456; Cavany v. Curtis, 
101 A. 853, 257 Pa. 575; McKinley v. 
Peters, 3 A. 27, 111 Pa. 283; Bernstein 
v. Colletris, 99 Pa.Super. 484. 


15. Friar v. Baldridge, 120 S.W. 
989, 91 Ark. 133; Fuller v. Montafi, 
203 P. 406, 55 Cal.App. 314. 


16. Fuller v. Montafi, supra. 


{a] Ratification not shown.—Ful- 
ler v. Montafi, 203 P. 406, 55 Cal.App. 
314. : ; 

ah Ga.—Sewell v. Holland, 61 Ga. 
608. 


Mo.—Benoist v. Rothschild, 46 S.Ww. 
1081, 145 Mo. 399. 


N.Y.—Knope v. Nunn. 45 N.E. 940, 
151 N.Y. 506, 56 Am.S.R. 642. 


Va.—Warren v. Goodrich, 112 S.E. 
687, 695, 183 Va. 366 [quot Cyc]. 


Wash.—Vermont L. & T. Co. v. 
Cardin, 53 P. 164, 19 Wash. 304. 


Wis.—Martens v. O’Connor, 76 N. 
W. 774, 101 Wis. 18. 


18. Barson v. Mulligan, 90 N.E. 
1128, 198 N.Y. 23; Baum v. McAfee, 
125 S.W. 984, 59 Tex.Civ.App. 55. 


19. See infra text and note 20. 


20. Mathias v. Mathias, 149 N.W. 
87, 167 Iowa 81. 


21. Barton vy. Gray, 12 N.W. 30, 48 
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of the facts and circumstances connected with its 


It will not be presumed that a tenant in common 
entered into an agreement with relation to the com- 
mon property without the consent of his cotenants.21 


[§ 211] 3. Particular Acts or 


Coniracts??—a, 


Under particular circumstances, there 
may be a valid dedication of common property to 
a public use by one of the tenants in common,?% 


and particularly where acquiescence of the coten- 


ular case.24 


Mich. 164. 


Presumption of authority in tenant 
in common acting with relation to 
coimon interest see supra § 209. 


22. Capacity of dedicator general- 
ly see Dedication § 13. 


23. See case infra note 24. 
24 See case infra this note. 


[a] Street—Where a street was 
open for twenty years, one of the ten- 
ants in common of land over which it 
passed having given consent, there 
was a dedication, although all the 
owners did not consent in writing. 
Stockwell v. Dunckel, 159 N.Y.S. 32. 


25. Easements generally see Ease- 
ments 19 C.J. p 856. 


26. See supra § 209. 


27. Ark.—Hvans v. Pettus, 166 S. 
W.- 955, 242, Ark. 572. 


Cal.—East Shore Co. v. Richmond 
Belt! Ry F155. Pw S99 UTA Calin w14 
Pfeiffer v. State University, 15 P. 622, 
156; Waterford Irr. Dist. v. 
Durloek, irr. Dist, i194. P.2157; 50. Cal. 
App. 213. 


Conn.—Marshall v. Trumbull, 28 
Conn, 183,73. Am.D: 667. 


‘Ga.—Charleston, ete, R. Co. 
Fleming, 45 S.E. 664, 118 Ga. 699. 


Iowa.—TForrest Milling Co. v. Cedar 
Bane Mill Co., 72 N.W. 1076, 108 Iowa 


Me.—Morrison v. Clark, 35 A. 1034, 
89 Me. 103. 


Mass.—Silverman v. Betti, 109 N.E. 
947, 222 Mass. 142, Ann.Cas.1918C 90; 
Benjamin v. American Tel., etc., Co., 
82 N.E. 681, 196 Mass. 454; Hazen v. 
Mathews, 68 N.E. 838, 184 Mass. 388; 
Baker v. Willard, 50 N.E. 620, 17i 
Mass. 220, 68 Am.S.R. 445, 40 L.R.A. 
754; Clark v. Parker, 106 Mass. 554; 
Merrill v. Berkshire, 11 Pick. 274. 


Mo.—St. Louis v. Laclede Gas-Light 
Co., 9 S.W. 581, 96 Mo. 197, 9 Am.S.R. 
334; McBeth vy. Trabue, 69 Mo. 642. 


N.H.—Hallett vy. Parker, 39 A. 433, 
68 N.H. 598. 


N.Y.—City Club of Auburn v. Mc- 
Geer, 91 N-E. 539, 92 N.E. 105, 1080, 


Vv. 
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Palmer v. Palmer, 44 N.E. 966, 150 
N.Y. 139, 55 Am.S.R. 653; White v. 


Manhattan El. R. Co., 34 N.E. 887, 139 
N.Y. 19; Crippen v. Morss, 49 N.Y. 
63; Taggart v. Manhattan R. Co., 109 
N.Y.S. 38, 57 Misc. 184. 


ants may be inferred from the facts of the partic- 


[§ 212] b. Grant or Creation of Easements.25 In 
accordance with the general rule,?° a tenant in com- 
mon cannot, as against his cotenants and without 
their precedent authority or subsequent ratification, 
impose an easement on the common property in fa- 
vor of third persons.?7 
of such easement passes no rights which ean be en- 


Hence, a purported grant 


Pa.—Ferson’s Appeal, 96 Pa. 140; 
Griswo'd Worsted Co. v. Harriman, 
28 Pa.Dist= 342; .Jackson v... Slate 
eat Electric St. R. Co., 7 North.Co. 

6. 


R.I.—Daniels v. Almy, 
18 R.T. 244. 


S.C.—Williams v. Bruton, 113 S.E. 
319, 121 S.C. 30; Foster v. Foster, 62 
S.E. 320, 81 S.C. 307; Charleston, ete., ~ 
R. Co. v. Leech, 11 S.E. 631, 33 S.C. 
175, 26 Am.S.R.. 667. 


Tenn.—Scott v. State, 1 Sneed 629. 


Vt.—Lee v. Follensby, 74 A. 327, 83 
Vt. 35, 138 Am.S.R. 1061. 


Wis.—Mabie v. Matteson, 17 Wis. 1. 


[a Gther statements of rule-— 
(1) “The law is well settled that one 
haa tenant in common cannot cre- 
ate an easement in the common es- 
tate as against his cotenant.’’ Wa- 
terford Irr. Dist. v. Turlock Irr. Dist., 
194 P. 757, 759, 50 Cal.App..213. (2) 
“It has been uniformly held that one 
tenant in common cannot as against 
his cotenant grant an easement in 
the common property to a stranger.” 
Morrison v. Clark, 35 A. 1034, 1036, 
89 Me. 103. (3) “An easement cannot 
be . . . imposed on land owned by 
two or more tenants in common by a 
deed of one of the tenants, to which 
conveyance the others are strangers.” 
Silverman y. Betti, 109 N.E. 947, 222 
Mass. 142, 145, Ann.Cas.1918C 90. 


[ob] Thus: (1) A widow’s convey- 
ance of a right of way over her hus- 
band’s land could not affect the in- 
terest of his children as his heirs at 
law, her relation to the land remain- 
ing that of tenant in common with 
the children. Foster v. Foster, 62 S. 
BE. 320, 81° S.C. 307. (2) A contract 
purporting to grant an easement in 
the use of a wall to an adjoining own- 
er and executed by a mother as a 
tenant in common could not and did 
not affect the interests of her chil- 
dren as cotenants. Evans v. Pettus, 
166 S.W. 955, 112 Ark. 572. 


[ec] Attempted grant of right of 
way in invalid deed.—(1) Where a 
cotenant’s sole deed attempting to 
convey timber on the common prop- 
erty was invalid as to his cotenants, 
a provision of the deed attempting to 
convey a right of way to and from 
the timber, and a right to enter the 
land to cut and remove logs, was also 
inoperative (Lee v. Follensby, 74 A. 
327, 83° Vt. 35, 138 Am.S.R. 1061), 
(2) since the right of way was mere- 
ly incidental to the invalid grant of 
the timber (Lee vy. Follensby, supra). 


27 A. 330, 
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forced against his cotenants?® who may resort to 
any available remedy to protect their interests 
against the supposed easement ;?° nor will the grant 
of an easement by one tenant be permitted to have 
the effect of depriving his cotenants of their right 
to compensation or damages to the extent that their 
interests have been injuriously affected by such 
grant.?® It has been held, however, that the act of 
a tenant in common in authorizing such a use of 
the common property as he himself is entitled to 
is not within the prohibition of the rule forbidding 
Where all tenants 
in common join in a warranty deed conveying the 
whole tract and without any reservations as to any 
easements, no easement remains in any particular 
tenant in common as against the grantee.®? 


Easement as binding on granting cotenant. <A 


the imposition of easements.*? 


28. Evans v. Pettus, 166 S.W. 955, 
112 Ark. 572; Griswold Worsted Co. 
v. Harrigan, 28 Pa.Dist. 342. 


29. Evans v. Pettus, 166 S.W. 955, 
112 Ark. 572. 


{a] For example, they may be en- 
titled to equitable relief to prevent 
the enjoyment of the easement at- 
tempted to be granted. Evans v. Pet- 
tus, 166 S.W. 955, 112 Ark. 572. 


30. Williams vy. Bruton, 113 S.E. 
$19, 121 S.C. 30. 


[a] @hus the transferee of out- 
standing contract rights to enter up- 
on land with teams to cut timber, 
who, by contract with one cotenant 
of the land, had also acquired the lat- 
ter’s rights therein, was not a tech- 
nical trespasser in building a railroad 
and using it and a skidder in excess 
of his rights to remove timber, but 
was accountable for all damages to 
cotenant’s interest caused thereby. 
Pe aie ie v. Bruton, 113 S.E. 319, 121 

3s BU. 


81. See infra § 222. 
32. Boyd v. Hand, 65 Ga. 468. 


33. White v. Manhattan El. R. Co., 
34 N.E. 887, 189 N.Y..19; Taggart v. 
Manhattan R. Co., 109 N.Y.S. 38, 57 
Misc. 184; Foster v. Foster, 62 S.B. 
320, 81° SC. 307. 


[a] Easement of light, alr, and ac- 
cess.—A tenant in common can for 
his part release the easements of 
light, air, and access, and transfer 
that title to a railway in the street. 
White v. Manhattan El. R. Co., 34 N.E. 
887, 139 N.Y. 19; Taggart v. Manhat- 
Hae R. Co., 109 N.Y.S. 38, 57 Misc. 


84. Jasper Land Co. v. Manches- 
ter Sawmills, 96 So. 417, 418, 209 Ala. 
446; Lee Chuch v. Quan Wo Chong 
& Co., 28 P. 45, 91. Cal. 593; Water- 
ford Irr. Dist. v. Turlock Irr. Dist., 
194 BP. 757, 50 Cal.App. 2138; Hoch- 
sprung v. Stevenson, 266 P. 406, 82 
out 222. And see infra §§ 214- 


“The law is that by lease or li- 
cense a tenant in common may con- 
fer upon another person the right to 
use and occupy the property of the 
cotenancy as fully as the lessor or 
licensor may.” Jasper Land Co, v. 
Manchester Saw Mills, supra. 


35. Joint leases of common prop- 
erty see infra § 247. 


Iheases generally see Landlord and 
Tenant §§ 379-536. 


36. U.S.—Prairie Oil & Gas Co. v. 
Allen, 2 F.(2d) 566, 40 A.L.R. 1389, 


TENANCY IN COMMON 


The general rule 


ant’s Share—aa. 


narily execute a 


1398 [cit Cyc]. 


Ga.—Roberts v. Burnett, 137 S.E. 
7738, 164 Ga. 64. 


Hawaii—Un Wong v. Kan Chu, 5 
Hawaii 225. 


Ill._— Zeigler v. Brenneman, 86 N.E. 
597, 237 Ill. 15; Roach v. Ward, 252 
Tll.App. 145. 


Iowa.—Miller v. Gemricher, 183 N. 
W. 5038, 504, 191 Iowa 992 [cit Cyc]. 


Ky.—York v. Warren Oil & Gas Co., 
229 S.W. 114, 191 Ky. 157; Geary v. 
Taylor, 179 S.W. 426, 166 Ky. 501; 
Daniel v. Bratton, 1 Dana 209. 


La.—Gulf Refining Co. of Louisi- 
ana v. Carroll, 82 So. 277, 145 La. 299. 


Md.—Thompson v. Thomas & 
Thompson Co. of Baltimore City, 104 
A. 49, 182 Md. 488. 


PSR gab 7 v. Cole, 120 Mass. 


Mich.—Lee v. Livingston, 106 N.W. 
713, 143 Mich. 203. 


Miss.—Miles v. Fink, 80 So. 532, 
533, 119 Miss. 147 [quot Cyc]. 


Mo.—Kansas City Southern Ry. Co. 
rece ee 158 S.W. 857, 173 Mo.App. 


N.H.—Mussey v. Holt, 24 N.H. 248, 
55 Am.D. 234. 


N.J.—King v. Wilson, 34 A. 394, 54 
N.J.Eq. 247. 


N. Y.—Harly v. Robinson, 218 N.Y.S. 
55, 128 Mise. 184. 


Okl.—Riddle v. Ellis, 281 P. 286, 139 
Okl. 68; Howard v. Manning, 192 P. 
358, 79 Okl. 165, 12 A.L.R. 819. 


Pa.—Willis-Winchester Co. v. Clay, 
143 A. 227, 293 Pa. 518; McCullough’s 
Petition, 119 A, 585, 275 Pa. 456, 459 
[cit Cyc]; Swint v. McCalmont Oil 
Co., 38 A, 1021, 184 Pa. 202, 63 Am. 
S.R. 791; Bernstein v. Colletris, 99 
Pa.Super. 484, ; 


S.C.—Harman y. Gartman, 16 S.C.L. 
430, 18 Am.D. 659. 


S.D.—Satterlee v. Umenthum, 198 
N.W. 8238, 47 S.D. 372. 


. Tex.—Woods v. Rolls, (Civ.App.) 
268 S.W. 988 [aff (Commn.App.) 291 
S.W. 5382]; Texas Co. v. Meador, 
(Civ.App.) 243 S.W. 991 [rev on other 
grounds (Commn.App.) 250 S.W. 148]; 
Medina Oil and Gas Co. v. Murphy, 
(Civ.App.) 233 S.W. 333. 


Va.—Phillips v. Dulany, 77 S.B. 449, 
114 Va. 681; Paxton vy. Benedum- 
eS Oil Co., 94 S.E. 472, 80 W.Va. 


Wash.—Hamilton v. Johnson, 241 P. 


~ [g§ 212-214 


tenant in common may bind his own undivided in- 
terest in the common property by an easement in 
favor of third persons.** 


[§ 213] ¢c. Leases and Licenses—(1) In General. 


is that one tenant in common may, 


by either lease or license, confer upon another per- 
son the right to occupy and use the property of 
the cotenancy as fully as such lessor or licensor 
himself might have used or occupied it, if such lease 
or license had not been granted.*+* 


[§ 214] (2) Leases**—(a) Of More than Coten- 


In General. A tenant in common 


not authorized thereto by his cotenants cannot ordi- 


lease of more than his own inter- 


est in the common property that will bind them 
without subsequent ratification ;3° 


and this is so 


672,137 Wash. 92; Snyder v. Harding, 
75 P. 812, 34 Wash. 286. 


W.Va.— Hamrick v. Nutter, 127 S. 
BE. 505, 98 W.Va. 645; Smith v. New 
Huntington General Hospital, 99 S.H. 
461, 84 W.Va. 281; Freeman v. Eg- 
nor, 79 S.E. 824, 72 W.Va. 830; Mc- 
Neeley v. South Penn Oil Co., 52 S.E. 
480, 58 W.Va. 438. 


Wis.—Martens v. O’Connor, 76 N.W. 
774, 101 Wis. 18. 


{a] Reason for rule.—‘The princi- 
ple which would prevent one tenant 
in common from binding the land to 
the disadvantage of his cotenants by 
lien or by the creation of a right or 
easement in the common property 
would likewise prevent him from 
granting a leasehold interest in it 
which would prevent partition with 
all its resulting incidents including 
possession.” McCullough’s Petition, 
119 A. 585, 275 Pa. 456, 459. 


[b] Relation of landlord and ten- 
ant does not exist between the lessee 
of one tenant in common and the oth- 
er tenants in common of the lessor, 
unless the cotenants not joining in 
the lease ratify it. Howard v. Man- 
anes 192 P. 358, 79 Okl. 165, 12 A.L.R. 


[c] No agency to lease arises from 
relationship.—A tenant in common 
has, by virtue of his relationship as 
tenant in common, no authority to act 
as agent for his cotenant in leasing 
the common property to third per- 
sons. Howard v. Manning, 192 P. 358, 
79 Okl. 165,12 A.L.R. 819. 


[d] Representatives of deceased 
copartmer, being tenants in common 
with his survivor, are not bound 
merely by said survivor’s lease. Un 
Wong v. Kan Chu, 5 Hawaii 225. 


fe] Husband and wife owning 
part of a tract as community proper- 
ty and the remainder thereof as com- 
munity property in common with an- 
other, the executing of a lease by 
the husband without the concurrence 
of his wife or the other cotenant was 
held to be invalid. Snyder v. Harding, 
75 P. 812, 34 Wash. 286. 


[f] Oil and gas.—(1) An oil and 
gas lease to the whole estate made 
by a tenant in common to a stranger 
without the authority of the other 
cotenants is void as against such co- 
tenants (Zeigler v. Brenneman, 86 N. 
EB. 597, 2387 Ill. 15; Gulf Refining Co. 
v. Carroll, 82 So. 277, 145 La. 299; 
Riddle v. Hllis, 281 P. 286, 139 Okl. 
68; Texas Co. v. Meador, (Tex.Civ. 
App.) 243 S.W. 991 [rev on other 
grounds (Commn.App.) 250 S.W. 148]; 
Medina Oil Development Co. v. Mur- 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 214-215] 


even though the tenant in common attempting so f 
to lease is in possession of the whole property.37 


Right to lien. A tenant in common may, under 
appropriate statutory provisions, have a lien on a 
crop grown by a lessee on the common land.38 


; Lease of specific part of prope=ty.°° 
in common may bind his cotenants by leasing a spe- 


phy, (Tex.Civ.App.) 283 S.W. 333; 
Freeman v. Egnor, 79 S.E. 824, 72 W. 
Va. 830), (2) since neither tenant in 
common has exclusive right to any 
determinate part of the property 
(Gulf Refining Co. of Louisiana v. 
Carroll, 82 So. 277, 145 La. 299); (3) 
and this is also true as to an oil lease 
which covers a specified portion of 
the tract, since one tenant cannot con- 
vey a distinct portion of the estate 
by_metes and bounds (Medina Oil De- 
velopment Co. v. Murphy, (Tex.Civ. 
App.) 233 S.W. 333). (4) A nonas- 
senting tenant in common may there- 
fore oppose any attempt by the les- 
see of another cotenant to exploit the 
common property for gas and oil. 
Gulf Refining Co. v. Carroll, 82 So. 
277, 145 La. 299. (5) And the non- 
assenting tenants may sue to have 
the lease set aside, except as to the 
interest of the tenant executing the 
lease. Texas Co. v. Meador, (Tex.Civ. 


_ App.) 243 S.W. 991 [rev on other 


grounds (Commn.App.) 250 S.W. 148]. 
(6) Where a tenant in common ex- 
cludes his cotenant from possession 
of common real estate and makes an 
oil lease to a third party for a pro- 
portion of the oil as a royalty, the 
excluded tenant may permit the les- 
see to continue operations, and re- 
quire him to account for such part 
of royalties as his interest in oil in 
place bears to whole royalty. Pax- 
ton v. Benedum-Trees Oil Co., 94 S. 
E. 472, 80 W.Va. 187. (7) A tenant in 
common cannot be compelled to lease 
his lands for oil and gas, against his 
will, to cotenant’s lessee (York v. 
Warren Oil & Gas Co., 229 S.W. 114, 
191 Ky. 157), (8) and a court order 
which purports to give an infant ten- 
ant in common and his guardian a 
specified time within which to exe- 
cute a lease on his undivided inter- 
est in the common property to his co- 
tenant’s lessee is invalid (York v. 
Warren Oil & Gas Co., supra), (9) 
among other reasons because the 
guardian has no power to make such 
a contract for his ward (York v. War- 
ren Oil & Gas Co., supra). 


[g] Mines.—(1) A tenant in com- 
mon cannot bind his cotenant by a 
lease of mining land. Kansas City 
Southern Ry. Co. v. Sandlin, 158 S.W. 
857, 173 Mo.App. 384. (2) Hence the 
lessee of one tenant in common may 
not mine and take mineral ores from 
a tract of land against the will and 
without the consent of the other co- 
tenant. Kansas City Southern Ry. 
Co. v. Sandlin, supra. 


{h] “An actual letting must nec- 
essarily stand on the same footing 
as an agreement to let.” McCul- 
lough’s Petition, 119 A. 585, 275 Pa. 
456, 459. 


{i] Presumption of authority or 
consent.—(1) Where there has been 
no objection by the nonleasing coten- 
ants to the occupancy by the lessee 
of one tenant in common, and his co- 
tenants knew of such occupancy and 
made no objection to such lease but 
directed the lessee to enter and hold 
possession, and shared in the rents, 
the knowledge and consent of such co- 
tenants to the lease will be presumed. 
Schwartz v. McQuaid, 73 N.E. 582, 
214 Ill. 357, 105 Am.S.R, 112; Stuart 
v. Mattern, 105 N.W. 35, 141 Mich. 
686. (2) But authority of one tenant 
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TENANCY IN COMMON 


son.?° 


One tenant 


in common to act for his cotenants 
cannot be presumed where there is no 
disclosure of any power in one ten- 
ant in common of an equitable trust 
estate to act as trustee for the co- 
tenants in making a lease. Compare 
Velati v. Dante, 39 App.D.C. 372. (3) 
Ratification of lease by cotenants see 
infra § 215. 


Cross references: 


Authority of guardian to lease prop- 
erty of ward generally see Guard- 
ian and Ward § 227. 


Lease of specific part of common 
property see infra text and note 39. 
Nature of tenancy in common see su- 
pra §§ 4-6. 
Right of one tenant in common to 
bind cotenants by: 


Agreement to lease see infra § 220. 


Imposing easement on property see 
supra § 212. 


387. Moreland v. Strong, 73 N.W. 
140, 115 Mich. 211, 69 Am.S.R. 558. 


38. See case infra this note. 


[a] ien for advance.—Under a 
statute declaring that a landlord who 
advances supplies for his tenant to 
make a crop shall have a lien on the 
crop, where one of two tenants in 
common lessors advancing supplies 
to the lessee for a crop has a land- 
lord’s lien on such crop. Malone v. 
Wade, 230 S.W. 579, 148 Ark. 548. 


39. Conveyance of specific part of 
common property generally see infra 
§§ 236-240. 


oan Rising v. Stannard, 17 Mass. 


{a] Reason for rule.—‘All the ten- 
ants in common may have an equal 
right to the possession of the land 
held in common and may occupy it 
themselves, or any one of them may 
authorize a stranger to occupy under 


him.” Rising v. Stannard, 17 Mass. 
282, 284. 
[b] Rule that grant of part of 


property is void as to cotenants is 
inapplicable.—(1) The rule making 
the grant of a specific part of the 
common property by one tenant in 
common voidable as to cotenants (see 
infra § 237) (2) is inapplicable to the 
lease of the common property by one 
tenant (Rising v. Stannard, 17 Mass. 
282), (8) since such lease does not 
effect the estate of his cotenant (Ris- 
ing v. Stannard, supra), (4) nor can 
it have any legal operation to prevent 
the cotenant from having partition 
and holding in severalty his full share 
of the common property (Rising v. 
Stannard, supra). 


41. Cal.—Bessho v. General Pe- 
troleum Corporation, 199 P. 22, 186 
Cal. 133; Roberts v. Mills, 205 P. 
872, 56 Cal.App. 556. 


Hawaii.—Hilemano Land Co. 
Forster, 20 Hawaii 252. 


Ill.— Schwartz v. McQuaid, 73 N.E. 
582, 214 Ill. 357, 105 Am.S.R. 112. 


Md.—Thompson_ v. Thomas & 
Thompson Co. of Baltimore City, 104 
A. 49, 132 Md. 483. 

Tex.—Texas & Pacific Coal & Oil 
Co. v. Kirtley, (Civ.App.) 288 S.W. 
619. 


Vv. 


[§ 215] bb. Ratification. 
by a tenant in common of more than his own share 
in the common property may become binding on his 
eotenants by their ratification;4! but a ratification 
of an unauthorized lease by one nonleasing coten- 
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cific part of the common property to a third per- 


An unauthorized lease 


“The proposition is clear that a: 
lease of an entire tract made by one 
tenant in common is binding on the 
other tenants when ratified by them.” 
Bessho v. General Petroleum Corpo- 
ration, 199 P. 22, 25, 186 Cal. 133. 


[a] Oil and gas leases.—Texas & 
Pacific Coal & Oil Co. v. Kirtley, (Tex. 
Civ.App.) 288 S.W. 619. AE 


[b] Change of position or preju- 
dice to the lessee is unnecessary to a 
valid ratification of an unauthorized 
lease. Texas & Pacific Coal & Oil 
Co. Sept (Tex.Civ.App.) 288 S. 


[c] Bvidence:—The receipt of 
rent on the lease may be evidence of 


ratification. Blewett v. Coleman, 40 
Par ab. 
[d] Presumption of ratification.— 


(1) Where a tenant in common leases 
the whole property without the ante- 
cedent authority of his cotenants, rat- 
ification by them will be presumed 
where they make no objection to the 
lease and share in the rents arising 
from the lease. Schwartz v. McQuaid, 
73 N.E. 582, 214 Ill. 357, 105 Am.S.R. 
112. (2) This rule can apply, how- 
ever, only: to such cotenants as are 
sui juris when the lease is made. 
Gridley v. Wood, 206 Ill.App. 505, 510. 
(3) “A person who is non compos 
mentis or otherwise under disability 
cannot make such ratification nor in 
such case can it be presumed.” Grid- 
ley v. Wood, supra. (4) Nor can the 
guardian of such person under disa- 
bility ratify a lease to the whole es- 
tate in the common property except 
in the mode prescribed by law. Grid- 
ley v. Wood, supra. (5) Thus, where 
the guardian of such person may 
lease only the real estate of his ward 
on such terms and for such time as 
a specified court shall permit, a pur- 
ported ratification without such au- 
thority is invalid. Gridley v. Wood, 
supra. 


[e] Acts or conduct held to con- 
stitute or not to constitute ratifica- 
tion.—(1) Generally. Texas & Pa- 
cific Coal & Oil Co. v. Kirtley, (Tex. 
Civ.App.) 288 S.W. 619. (2) “One 
method of ratification is the accept- 
ance of benefits under the lease by the 
cotenants.” Bessho v. General Pe- 
troleum Corporation, 199 P. 22, 25, 186 
Cal. 133. (3) Thus, where a tenant 
in common who was also guardian of 
her children as her cotenants execut- 
ed a lease and accounted to the court 
for the proceeds from such lease and 
one of the children, who was an adult, 
expressly assented to the lease, it was 
sufficiently ratified to bind all the co- 
tenants. Bessho v. General Petrole- 
um Co., supra. (4) The mere receipt 
of rent from the lessee has been held 
to constitute a ratification. Schwartz 
v. McQuaid, 73 N.E. 582, 214 Ill. 357, 
105 Am.S.R. 112; Thompson v. Thom- 
as & Thompson Co. of Baltimore City, 
104 A. 49, 132 Md. 483. (5) One of 
two equal owners of lots ratified a 
lease by her codwner to a third party 
where she accepted the rent for many 
years without question, including an 
agreement that tenant could remove 
a building constructed by him, Rob- 
erts v. Mills, 205 P. 872, 56 Cal.App. 
556. (6) But participation in ac- 
countings of real estate with another 
tenant in common and with a receiver 
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ant. will not operate to make the lessees tenants in 
common with other nonleasing cotenants.*? 


[§ 216] cc. Modification, Duration, and Termina- 
tion of Lease. A tenant in common cannot, by 
modification of a lease of common property, bind 
his eotenants.t? No number less than all of the 
tenants in common can bind their cotenants by any 
act that will terminate a lease of common proper- 
ty.44 Hence, any number less than all of the ten- 
ants in common of a particular piece of property 
cannot, without the authority of their cotenants, en- 
force a forfeiture of a lease of the common prop- 
erty,*® nor may one tenant in common waive for- 
feiture of such a lease,*® nor may he extend the 
lease without authority from his cotenants.*’ 


Rescissicon or surrendcr. Any number of the co- 
tenants less than the whole of them are incompe- 
tent to bind their nonrescinding cotenants by the 
rescission of a lease of the common property ;*® nor 
can less than all tenants in common bind their ¢o- 
tenants by a surrender of a lease without their au- 
thority.*® : : 


Holding over. A tenant in common may, in op- 
position to his cotenant, permit a firm, of which he 
is a member and which is holding common property 
under a lease which has expired, to continue in 
possession temporarily without subjecting it to the 
liabilities that ordinarily occur when a tenant holds 


appointed in a partition suit, wherein 


TENANCY IN COMMON 


chase a building from a lessee of the 


[§§ 215-219 


over.°° 


[§ 217] dd. Effect of Lease. While an unauthor- 
ized lease by a tenant in common of more than his 
share of common property cannot operate to the 
prejudice of his cotenants,®! such lease may be ef- 
fective between the parties thereto and those elaim- 
ing under them.®? Under a statute authorizing in- 
dividual codwners of mineral lands to lease their un- 
divided interests therein, a lease of the whole prop- 
erty by one tenant in common when duly registered 
is binding on a subsequent purchaser of the com- 
mon property.°° 


[§ 218] ee. Rights and Remedies of Nonleasing 
Cotenants. An unauthorized lease by a tenant in 
common of more than his share of the common prop- 
erty may be ratified by his cotenants who may then 
claim their share of the benefits under the lease or 
else they may repudiate the lease and assert their 
rights against the lessee;°* but they cannot do both 
and, having once made an election, they are bound.*® 
A nonleasing tenant in common has no right to seize 
ores mined by the lessee of a cotenant.°® 


[§ 219] ff. Rights and Liabilities of Lessee. In 
accordance with the rule that one tenant in com- 
mon cannot bind his noneconsenting cotenants by a 
lease of more than his own undivided interest in 
the common propcrty,>* the lessee of one tenant 
in common has no right to possession to the exclu- 
sion of a nonleasing cotenant;°® but the tessees 


ler, 118 P. 202, 60 Or. 91, Ann.Cas. 


the amount of rent received monthly 
from a lessee of the common estate 
was stated, and the acceptance of 
balances found due did not, as to a 
nonassenting cotenant, ratify leases 
made without his knowledge. Nelson 
v. Wentworth, 137 N.H. 646, 243 Mass. 
877. (7) “A mere demand for discov- 
ery as to and accounting for rentals, 
in a bill expressly denying the title 
of the lessor and validity of the lease, 
does not amount to a ratification or 
adoption of the lease.” McNeeley v. 
South Penn Oil Co., 52 S.E. 480, 58 
W.Va. 438. 


Roquiroment that guardian of in- 
sane person have permission of court 
to lease ward’s property generally see 
Insane Persons § 457. 


42. Willis-Winchester Co. v. Clay, 
143 VA. 227, 2938 Pa. 513: 


43. De Lancey v. Robbin, 123 N.Y. 
S. 946. 


fa] Agreement with assignee of 
lease.—One of several tenants in com- 
mon has no power to enter into an 
azreement with a third person which 
will prejudice the estate of the co- 
tenants and therefore, there being no 
evidence that he acted as their agent, 
or that, although the executor of the 
one who devised the land to them, he 
acted as such, his contract with the 
assignee of the lease of the land given 
by testator, modifying it, and so re- 
leasine the lessees as the assignee’s 
sureties is not binding on the coten- 


ants. De Lancey v. Robbin, 123 N.Y. 
S. 946. 
44. FWleming v. Casady, 211 N.W. 


488, 202 Iowa 1094; Howard v. Man- 
ning, 192 P. 358, 79 Okl. 165, 79 A.L. 
R. 819. And see cases infra text and 
notes 45, 48, 49. 


fa] hus (1) a tenant in common 
cannot, without the consent of his 
cotenants, exercise an option to pur- 


common property where the exercise 
of such option operates to terminate 
the lease and the duty of the lessee 
to pay rent (Fleming v. Casady, 211 
N.W. 488, 202 Iowa 1094). (2) since 
one of the owners of the ground 
might prefer to purchase the building 
and terminate the lease, and another 
might prefer to continue the lease and 
receive the income provided by it 
(Fleming vy. Casady, supra). 


45. Howard v. Manning, 
358, 79 Okl. 165, 12 A.L.R. 819. 


46. Penrose v. Penn Forest Coal 
Co., 187 A. 670, 289 Pa. 519; Wally v. 
Jones, 119 A. 75, 275 Pa. 250. 


[a] Reason forrule.-—‘The ... 
waiver of forfeiture would in effect 
create a new lease.” Wally v. Jones, 
TVOUANUTb,) T6, 2% orbas 250. 


47. Wally v. Jones, supra; McMil- 
lan v. Connor, 95 S.E. 642, 82 W.Va. 
173. See Durflinger v. Fisher, 193 Ill. 
App. 376. 


[a] Reason for rule.—‘“The exten- 
Sion - .« would in effect create 
a new lease.” Wally v. Jones, 119 A. 
Td 6,275, Pa. 250: 


[b] Extension as fraud on coten- 
ant.—Where the sole owner of the 
surface and the joint owner of oil and 
gas executed an oil and gas lease, and 
Subsequently by agreement extended 
a lease under which the gas in the 
tract was drained by wells located on 
his other lands, such extension is a 
fraud on his cotenant, who may have 
the contract canceled or may ratify 
the agreement and recover his propor- 
tionate share of the consideration. 
Ste bes v. Connor, 95 S.E. 642, 82 W. 

a. es 


48. Augusta Nat. Bank v. Bones, 
75 Ga, 246, 


49. Edmonds v. Mounsey, 44 N.E. 
196, 15 Ind.App. 399; Durette v. Mil- 


UR ee 


1913D 1163. 


50. Valentine v. Healey, 70 N.E. 
913, 178 N.Y. 391; McKay v. Mum- 
ford, 10 Wend. (N.Y.) 351. 


Holding over as creating tenancies 
at will or tenancies at sufferance gen- 
Pees ag Landlord and Tenant §§ 


51. See supra § 214. 


52. Zeigler v. Brenneman, 86 N.E. 
597, 237 Ill. 15; Gulf Refining Co. of 
Louisiana v. Carroll, 82 So. 277, 145 
La. 299; Kansas City Southern 
Co. v. Sandlin, 158 S.W. 857, 173 
App. 384; Riddle v. Ellis, 281 P. 
139 Okl. 68. 


53. Spence y. Lucas, 70 So. 
138 La. 763. 


54. Helemano Land Co. v. Forster, 
20 Hawaii 252. 


Mg ae of lease see supra § 


796, 


55. Helemano Land Co. v. Forster, 
20 Hawaii 252. 


56. Blewett v. Coleman, 40 Pa. 45. 
57. See supra § 214. 


58. Miller v. Gemricher, 183 N.W. 
5038, 191 Iowa 992; Howard v. Man- 
ning; 192 P. 358, 79 Oki. 165, 22 ATE: 
R. 819; Harman v. Gartman, 16 S.C.L. 
430, 18 Am.D. 659. 


[a] Reason for rnle.—As one ten- 
ant in common cannot exclude his co- 
tenants by his own occupation of the 
land, he cannot, without their con- 
sent or ratification, lease either all or 
any particular part of the land, in 
such a way that his lessee will have 
the right to exclusive possession of 
all of the land or any part thereof. 
Howard v. Manning, 192 P. 358, 79 
Okl, 165, 12 A.L.R. 819. To same ef- 
fect Harman v. Gartman, 16 S.C.L. 
430, 431, 18 Am.D. 659. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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under such a lease are otherwise ordinarily entitled 
to such rights as their lessors had in the common 
property.°® One having possession of the whole 
common property under the lease of one tenant can- 
not recover damages from a nonconsenting coten- 
ant who, subsequent to the lease, takes possession 
of a portion of, the common property without using 
force or fraud;*° but, on the other hand, such les- 
see is not lable to pay rent for such portion.*? 
While the lessee of a tenant in common may, in par- 
ticular cases, be liable to account to the nonleasing 
eotenants for the rent of the common property,*” 
the lessee of a tenant in common does not, by oecu- 
pying the whole estate, make himself liable for the 
use and occupation to another tenant in common to 
whom he has not attorned and to whose occupation 
of his share of the estate he has never objected,®? 
sinee a tenant in common is not ordinarily liable 
to pay rent to his cotenants for the use and occupa- 
tion of the common property,®* and payment of 
rent to one cotenant is a defense to a claim there- 
for by another of them who has ratified the de- 
mise.°° A sealed lease signed by a ecotenant for 
himself and as agent of his cotenants is not void, 
and the lessee taking possession thereunder is la- 
ble on his covenant for rent.°° If one cotenant exe- 
ceutes a lease purporting to cover the whole of the 
common property, containing a clause for the pay- 
ment of certain damages in the event of the nonuse 
of the property according to the terms of the lease, 
and subsequently an accounting is demanded for 


[b] essee as trespasser.—As to 66. Harms v. 
the nonleasing cotenants a lessee of | 511, 132 Ill. 104. 
common land is a trespasser so far e7 
as he occupies any part of the land. % 
Howard vy. Manning, 192 P. 358, 79 
OWN 16d; 32> ACL AR S19. 


[ec] MNonleasing cotenant not liable ¥-) 182 
as trespasser.—The leasing of a [a] 
whole field owned in common by one 
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McCormick, 22 N.E. 
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rents and profits, any sums so paid for nonuse un- 
der the terms of such lease do not constitute part 
of the damages or part of the rents and profits, in 
the absence of ratification of the lease by the co- 
tenants claiming the benefit of the accounting.®? 


Chattel in possession of lessor. Where one of two 
tenants in common of a chattel having it in his sole 
possession leases it out to a third person, he is lia- 
ble to such tenant for the agreed price without re- 
gard to the interest of the other tenant in com- 
monies ia 


As between successive lessees. Lesseces under one 
tenant in common do not acquire exclusive rights 
to the common property as against subsequent les- 
sees of a cotenant,®® notwithstanding the expendi- 
ture of money by the prior lessees to make the 
common property more productive.”° 


Right to avoid Icase. Lessees of one tenant in 
common cannot avoid the lease on the ground that 
their lessor’s cotenants did not consent.7+ 


[§ 220] gg. Contract To Lease. In the absence of 
authority from his cotenants one tenant in com- 
mon cannot bind such cotenants by an agreement 
to lease the common property to third persons.7? 


[§ 221] (b) Of Cotenant’s Undivided Interest, 
A tenant in common may, without the authority of 
his cotenants, let his own share of the common 
property,’* and this notwithstanding the particular 


ty with whom he made the agreement, 
he cannot recover in an action against 


McNeely v. South Penn Oil Co., both tenants for damages for his im- 
52 S.E. 480, 58 W.Va. 438. 


68. Foster v. Magee, 2 Lans. (N. 72, 


provements. McKinley v. Peters, 3 
A. 2%, Lib Pass 283, 


U.S.—Prairie Oil & Gas Co. v. 
Allen, 2 F.(2d) 566, 40 A.L.R. 1389, 


Thus, where a tenant in com-| 1398 [quot Cyc]. 


of the tenants in common therein can- 
not deprive his cotenants of the right 
to use the common property, and no 
trespass will lie for the lawful exer- 
cise of the nonleasing cotenant’s 
rights in the premises. Harman_v. 
Gartman, 16 S.C.lL. 430, 18 Am.D. 659. 


59. Daniel v. Bratton, 1 Dana 
(Ky.) 209. : 


60. Hoopes v. Meyer, 1 Nev. 433. 
61. Hoopes v. Meyer, supra. 


[a] Reason for rule.—‘“If the ten- 
ant [lessee] could not recover, cer- 
tainly he is not bound to pay rent for 
the premises of which he does not 
hold possession.” Hoopes v. Meyer, 
1 Nev. 4338, 445. 


62. Barnum vy. Landon, 25 Conn. 
137; Scott v. Pilipo, 24 Hawaii 277; 
Hamrick v. Nutter, 127 S.E. 505, 98 
W.Va. 645. 


[a] Lessee with notice of out- 
standing interests.—Where a lessee, 
with knowledge of outstanding inter- 
ests took a lease from one of several 
cotenants, limiting grant to rights 
which the lessor had, outstanding in- 
terests do not constitute a total fail- 
ure of consideration, so as to bar the 
lessor from recovery of delay rentals 
accruing under contract. Hamrick v. 
Nutter, 127 S.E. 505, 98 W.Va. 645. 


63. Badger v. Holmes, 6 Gray 
(Mass.) 118; Austin v. Ahearne, 61 N. 
ei: 


64 See supra §§ 63-67. 
65. Phelps v. Conant, 30 Vt. 277. 


mon of a dredging machine and hav- 
ing it in his possession leased it out 
to a third person, he was held to be 
liable for the whole of the agreed 
price to the tenant from whom the 
machine was leased. Foster v. Ma- 
gee, 2 Lans. (N.Y.) 182. 


69. See case infra note 70. 


70. Mott v. Underwood, 26 N.Y.S. 
307, 73 Hun 509 [aff 42 N.H. 1048, 148 
SGT 463, 51 Am.S.R. 711, 32 LRA. 


[a] Thus a lease by one tenant in 
common of the right to take oysters 
without the consent of his cotenant 
does not give the lessee an exclusive 
right as against subsequent lessees 
of the cotenant; and it is immaterial 
that the first lessee expended money 
and labor in making the bed produc- 
tive. Mott v. Underwood, 26 N.Y.S. 
307, 73 Hun 509 [aff 42 N.E. 1048, 148 
Ni -463, 51 Am.StR. 711532 GRA. 
270]. 


71. Colorado Fuel, etc., Co. v. Pry- 
or, 57 P. 51, 25 Colo. 540. 


72. McKinley v. Peters, 3 A. 27, 111 
Pa. 283. 


[a] Improvements.—Where a ten- 
ant in common without any authority 
from his cotenant, either written or 
verbal, enters into an agreement with 
another to lease the coal under their 
land, which agreement is never rati- 
fied by the cotenant, and the party 
with whom the agreement is made en- 
ters upon the land and makes perma- 
nent improvements on it, and is after- 
ward forcibly dispossessed by the par- 


Ala.—_-Jasper Land Co. v. Manches- 
ter Sawmills, 96 So. 417, 209 Ala. 446 
[eit Cyc]. 


Ark.—Lee v. Straughan, 226 S.W. 
171, 146 Ark. 504. 


Cal.—Lee Chuck v. Quan Wo Tong, 
28 P. 45, 91 Cal. 593; Crary v. Camp- 
bell, 24 Cal. 634. 


ie OD eg anaes vy. Landon, 25 Conn. 


Reece a v. Pilipo, 24 Hawaii 


Ill.—Zeigler v. Brenneman, 86 N.B. 
597, 237 Ill. 15; Gridley v. Wood, 206 
Ill.App. 505. See Durflinger y. Fisher, 
193 Ill.App. 376. 


Kan.—Compton v. Peoples Gas Co., 
89 P. 1039, 75 Kan. 572; Lanyon Zinc 
Co. v. Freeman, 75 P. 995, 68 Kan. 691, 
1 Ann.Cas. 403. 


Ky.—York v. Warren Oil & Gas Co., 
229 S.W. 114, 191 Ky. 157; Geary v. 
Taylor, 179 S.W. 426, 166 Ky. 501. 


Mass.—Keay Vv. Goodwin, 16 
Mass. 1 


Miss.—Miles v. Fink, 80 So. 532, 
533, 119 Miss. 147 [quot Cyc]. 

Mont.—Hochsprung vy. Stevenson, 
266 P. 406, 82 Mont. 222. 


Okl.—Riddle v. Ellis, 281 P. 286, 
139 Okl. 68; Howard v. Manning, 192 
P. 358, 79 Okl. 165, 12 A.L.R. 819. 


Or.—Durette v. Miller, 118 P. 202, 


.60 Or. 91, Ann.Cas.1913D 1163. 


Pa.—Willis v. Winchester, 143 A. 
227, 293 Pa. 513; Swint v. McCalmont, 


281 RP. 


Las 
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tenant may not be entitled to partition.*+ 
ing of their own undivided interests by fewer than 
all of the tenants in common operates to make the 
lessees tenants in common with the nonleasing ten- 
ants,’° and such lessees on entry will have the same 
right with relation to the other cotenants as the 


38 A. 1021, 184 Pa. 202, 68 Am.S.R. 
7191; Hayden v. Patterson, 51 Pa. 261. 


Tex.—Rolls v. Woods, (Commn. 
App.) 291 S.W. 532 [aff (Civ.App.) 
268 S.W. 988]; Medina v. Murphy, 
(Civ.App.) 233 S.W. 333. 


Wash.—De La Pole yv. Lindley, 230 
P. 144, 181 Wash. 354 [dist Snyder v. 
Harding, 75 P. 812, 34 Wash. 286, 
where the lease of a tenant in com- 
mon was declared invalid not because 
the tenant could not make a valid 
lease of his interest but because his 
wife did not join in the lease which 
was of community property]. 


W.Va.—Hamrick v. Nutter, 127 S.E. 
505, 98 W.Va. 645; Smith vy. New 
Huntington General Hospital, 99 S.E. 
461, 84 W.Va. 281; Freeman y. Eg- 
nor, 79 S.E. 824, 72 W.Va. 830. 


fa] Reason for rule.—‘“‘The law is 
that one tenant in common may not 
prejudice the rights of his cotenant 
by a conveyance of any specific part, 
or of any interest, right or license in 
any specific part of the common prop- 
erty but such a conveyance is valid 
as against the grantor at least by 
way of estoppel.” Zeigler vy. Brenne- 
man, 86 N.E. 597, 600, 237 Ill. 15 [quot 


Riddle y. Ellis, 281 P. 286, 291,189 Okl.: 


68]. 


{b] Thus (1) a tenant in common 
in oil and gas underlying land may 
lease his undivided interest therein. 
Prairie Oil & Gas Co. v. Allen, 2 F. 
(2d) 566, 40 A.L.R. 1889; Lee v. 
Straughan, 226 S.W. 171, 146 Ark. 504; 
Zeigler v. Brenneman, 86 N.E. 597, 
237 Ill. 15; Compton v. Peoples Gas 
Co., 89 P. 1039, 75 Kan. 572; Lanyon 
Zinc Co. v. Freeman, 75 P. 995, 68 Kan. 
691, 1 Ann.Cas. 403; Riddle v. Ellis, 
286, 139 Okl. 68; Rolls’ v. 
Woods, (Tex.Commn.App.) 291 S.W. 
532 [aff (Civ.App.) 268 S.W. 988]; 
Medina v. Murphy, (Tex.Civ.App.) 
233 S.W. 333; Freeman v. Egnor, 79 S. 
BH. 824, 72 W.Va. 830. (2) A tenant 
in common of unsevered ore may 
properly lease his own undivided 
share of such ore to a third person. 
Barnum y. Landon, 25 Conn. 137. (3) 
A coal-mining lease, executed by one 
of several cotenants, is valid between 
parties thereto. Hamrick y. Nutter, 
127 S.H. 505, 98 W.Va. 645. 


[ce] After partition of land held in 
common.—An heir who, as tenant in 
common executed a lease of the com- 
mon property to a third person, was 
bound by his lease so far as it covered 
the lands allotted to him in a parti- 
tion, although other heirs were not 
bound by such lease, unauthorized by 
them, as to lands allotted to them. 
Lee v. Straughan, 226 S.W. 171, 146 
Ark. 504. 


[d] Extent of cotenants’ liability 
for breach of lease.—Ior breach of a 
lease by an agent of tenants in com- 
mon, the tenant in common who au- 
thorized the lease, is liable only for 
his proportionate share of the differ- 
ence between the agreed rent and the 
rental value. Geary v. Taylor, 179 S. 
W. 426, 166 Ky. 501. 


fe] As to one purchasing with no- 
tice interest of tenant.—A lease of 
one tenant in common in which coten- 
ants do not join is not void as against 
a purchaser with notice of interest of 


\ 
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Leas- ; lessors had.7® 


the tenant executing it. Riddle v. El- 
lis, 281 P. 286, 139 Okl. 68. 


74. Rolls v. Woods, (Tex.Commn. 
App.) 291 S.W. 532 [aff (Civ.App.) 268 
S.W. 988]; Medina Oil Co. v. Murphy, 
(Tex.Civ.App.) 233 S.W. 333. 


[a] Whether property in oil and 
gas may be partitioned immaterial.— 
(1) “Oil in place under the land is 
real property, and whether it could or 
could not be partitioned would afford 
no valid reason why a joint owner 
could not. . lease his interest 
therein.” Rolls y. Woods, (Tex. 
Commn.App.) 291 S.W. 532, 534 [aff 
(Civ.App.) 268 S.W. 988]. To same 
effect Medina Oil Co. v. Murphy, (Tex. 
Civ; App.) 4233) GS: We bes3. B84: (2) 
“Even if the oil and gas under the 
land were not susceptible of partition 
this would not afford any reason for 
not holding the lease void.” Rolls v. 
Woods, supra. 


75. Conn.—Barnum y. Landon, 25 
Conn. 137. 


Pe Shen peo v. Pilipo, 24 Hawaii 


Ky.—York y. Warren Oil & Gas Co., 
229 S.W. 114, 191 Ky. 157; Geary v. 
Taylor, 179 S.W. 426, 166 Ky. 501. 


Okl.—Riddle v. Ellis, 281 P. 286, 139 
Okl. 68. 


S.D.—Satterlee v. Umenthum, 198 
N.W. 828, 47 S.D. 372. . 


Wash.—De La Pole vy. Lindley, 230 
P. 144, 181 Wash. 354. 


76. U.S.—Prairie Oil & Gas Co. v. 
Allen, 2 F.(2d) 566, 40 A.L.R. 1389. 


Cal.—Lee Chuck y. Quan Wo Tong, 
28 PB. 45, 91 Cal. 593. 


Hawaii.—Scott y. Pilipo, 
wali 277. 


Ky.—York v. Warren Oil & Gas Co., 
229 S.W. 114, 191 Ky. 157. 


Mass.—Keay Vv. Goodwin, 16 
Mass, 1. 


Or.—Durette v. Miller, 60 Or. 91. 


S.D.—Satterlee v. Ninenthum, 198 
N.W.. 823, 47 S.D. 372. 


Tex.—Woods vy. Rolls, (Civ.App.) 
268 S.W. 988 [aff (Commn.App.) 291 
S.W. 532]. 


Wash.—De La Pole y. Lindley, 230 
P. 144, 181 Wash. 354. 


W.Va.—Smith vy. New Huntington 
General Hospital, 99 S.E. 461, 84 W. 
Va. 281, 


[a] Particular rights and liabili- 
ties.— (1) All that a lessee of a ten- 
ant in common of land may be enti- 
tled to, as against the, other coten- 
ants, is to be let into possession with 
such cotenants. Lee Chuck v. Quan 
Wo Tong, 28 P. 45, 91 Cal. 598; Smith 
v. New Huntington General Hospital, 
99 S.E. 461, 462, 84 W.Va. 281. (2) 
“But as long as the lessee recognizes 
the title of his lessor and his coten- 
ants he is entitled to enjoy the pos- 
session under the terms of his lease 
and cannot be ousted therefrom by 
another cotenant.”’ Smith v. New 
Huntington General Hospital, supra. 
(3) Such lessee may be entitled to the 
right to the possession of any part of 
the common property (Keay v. Good- 
win, 16 Mass. 1; Harman vy, Gartman, 


24 Ha- 


[§ 222] (3) Licenses. 
common may properly license a third person to use 
the common property in such manner as would be 
permissible in the licensing tenant himself,’’ and 
the licensee in the exercise of such license does not 


[§§ 221-222 


Ordinarily a tenant in 


16 S.C.L. 430, 18 Am.D. 656; De La 
Pole y. Lindley, 230 P. 144,131 Wash. 
354), (4) and may maintain trespass 
against a cotenant who ousts him of 
possession (Keay v. Goodwin, supra; 
Harman v. Gartman, supra). (5) 
Nevertheless, if a lessee of one tenant 
in. common upon entry claims title 
adverse to the title of his lessor’s co- 
tenants he may be entitled to recover 
possession of the whole property from 
such lessee. Voss v. King, 10 S.E. 402, 
338 W.Va. 236. (6) The lessee of a 
tenant in common of farm lands may 
be entitled to plant and harvest crops. 
U. S. v. Caneta, 6 Philippine 342; 
Harman vy. Gartman, 16 S.C.L. 430, 18 
Am.D. 656. (7) And a lessee of a 
tenant in common of land does not 
subject himself to criminal liability 
by his entry and removal of crops 
in pursuance of his lease. U. S. v. 
Caneta, supra. (8) Where a third 
person became a tenant at will of a 
tenant in common of land such third 
person had a right to enter and pile 
boards on the premises in the same 
manner as a cotenant might do (Keay 
vy. Goodwin, 16 Mass. 1) (9) and the 
other cotenants had no right to re- 
move such boards (Keay v. Goodwin, 
supra), (10) while he, on the other 
hand, is entitled to maintain an ac- 
tion of trespass against the cotenants 
of his lessor removing the boards 
(Keay v. Goodwin, supra). (11) The 
lessee of an undivided interest of one 
tenant in common of land may in a 
proper case be entitled to develop the 
land for minerals (York v. Warren 
Oil & Gas Co., 229 S.W. 114, 191 Ky. 
157; Woods y. Rolls, (Tex.Civ.App.) 
268 S.W. 988 [aff (Commn.App.) 291 
S.W. 532]), (12) with the obligation 
to account to the cotenants for their 
proportion of the minerals recovered 
(York v. Warren Oil & Gas Co., su- 
pra). (18) A lessee of a single tenant 
in common cannot, however, exhaust 
the supply of mineral in the undivided 
lands to the detriment of the rights 
of the other tenants. Lee v. Straug- 
han, 226 S.W. 171, 146 Ark. 504. 


77. Cal.—Dinsmore y. Renfroe, 225 
P. 886, 66 Cal.App. 207. 


Mont.—Hochsprung vy. 
266 P. 406, 82 Mont. 222. 


N.Y.—Nillson v. Lawrence, 133 N. 
Y.S. 293, 148 App.Div. 678. 


Tex.—Gillum vy. St. Louis, A. & TT. 
ie Co., 28 S.W. 717, 5 Tex.Civ.App. 


A Ogee chhie oi v. Murphy, 48 N.B. 
Pages 


And see cases infra this section. 


“One cotenant may license a stran- 
ger to use the property in such man- 
ner aS would be permissible in him- 
self, but such license will not affect 
the interest or rights of the other co- 
tenants.” Hersey v. Murphy, supra. 


[a] Irrevocability of license.—A 
license to build a road, granted by one 
tenant in common, became irrevoca- 
ble by the licensee’s expenditure of 
hundreds of dollars in reliance there- 
on, Dinsmore v. Renfroe, 225 P. 886, 
66 Cal.App. 207. 


[b] Rule forbidding imposition of 
easement inapplicable.—(1) The rule 
that one tenant in common cannot, as 
against his cotenants, impose an ease- 


Stevenson, 


For later cases, developments and changes in the law see Annotations, same title and section numbey. 
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render himself liable in trespass to the other co- 
tenants;‘* but it has also been held that a tenant 
in common cannot, without consent of his cotenants, 


_ license the use of common property by a third per- 


son.*® In any event a tenant in common of real 
estate cannot lawfully transfer to another a right to 
do that which he himself cannot lawfully do in 
respect of such real property.8° Hence, if a li- 
censee of one tenant in common destroys the common 
property or converts it to his own use, he is liable 
in trespass or in trover®! wherever such a remedy 
would exist in the absence of the relationship be- 
tween the cotenants.8? Moreover, a tenant in com- 
mon may enjoin the commission of waste by the li- 
censee of a cotenant,®* and this may be done not- 
withstanding the solvency of such licensee.’4 


If one having no interest in the common proper- 
ty licenses a third person to do an act with relation 
to common property, but the licensor does not him- 
self become a tenant in common until a time subse- 
quent to such license, it is not binding on noncon- 
senting cotenants.§® ; 


As to entry on property. While it has been held 
that a tenant in common cannot license a third per- 
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son to enter upon the common property,*® it is ordi- 
narily held that a tenant in common may properly 
license a third person to make an entry on the com- 
mon property,** and the licensee, in making an en- 
try in the exercise of his license, is not liable in tres- 
pass to nonconsenting cotenants,®® particularly in 
the absence of excessive or negligent use of the right 
granted*® and in the absence of fraud in procuring 
the license;°° but, on the other hand, a cotenant 
who ejects a third person entering under such li- 
cense is liable to him in trespass,®! and, notwith- 
standing the invalidity of a license to enter by one 
cotenant, one entering under such a purported li- 
cense has certain rights.°? 


As to mines and minerals.°? While it has been 
held that a tenant in common cannot license a stran- 
ger to prosecute mining on the common estate so as 
to bind a nonconsenting cotenant,®* and this not- 
withstanding the existence of a statute declaring 
that no mining licenses shall be revocable by the 
maker after a valuable discovery or prospect has 
been struck,®® it has also been held that one tenant 
in common may license mining on the common land 


ment on the common property in fa- 
vor of a third person, is inapplicable 
to a case in which one tenant in com- 
mon licenses a third person to do an 
act with relation to the property 
which the licensor himself could do. 
Dinsmore y. Renfroe, 225 P. 886, 66 
Cal.App. 207; Waterford Irr. Dist. v. 
Turlock Irr. Dist., 194 P. 757, 50 Cal. 
App. 213. (2) Thus, where one of 
two irrigation districts owning an ir- 
rigation dam in common authorized 
the diversion of a certain amount of 
water by a third person, such author- 
ity is valid and binding where the 
amount of water diverted is not great- 
er than the licensing tenant would 
himself be authorized to divert. Wa- 
terford Irr. Dist. v. Turlock Irr. Dist., 
supra. 


78. Dinsmore v. Renfroe, 225 P. 
886, 66 Cal.App. 207. 


[a] Thus, where defendants con- 
structed a road on property under a 
license granted them by one of coten- 
ant owners, they were not answerable 
as trespassers to other cotenants. 
Dinsmore v. Renfroe, 225 P. 886, 66 
Cal.App. 207. 


75. Southern Inv. Co. v. Postal 
Telegraph-Cable Co., 72 S.E. 361, 156 
N.C. 259, Ann.Cas.1913A 224. 


[a] For example, a telegraph com- 
pany and a railroad company having 
become tenants in common for a pe- 
riod of years of poles along the rail- 
road right of way, for the purpose of 
a telegraph system, to serve both the 
public and the railroad, the telegraph 
company could not, in the absence of 
specific provision in their contract 
conferring the power, and without 
permission of its cotenant, the rail- 
road company, give a telephone com- 
pany right to place wires thereon for 
telephone purposes. Southern Iny. 
Co. v. Postal Telegraph-Cable Co., 72 
S.E. 361, 156 N.C. 259, Ann.Cas.1913A 
224. 


80. Jasper Land Co. v. Manchester 
Sawmills, 96 So. 417, 209 Ala. 446; 
Fuller v. Montafi, 203 P. 406, 55 Cal. 
App. 314. 


81. Sullivan v. Sherry, 87 N.W. 
471, 111 Wis. 476, 87 Am.S.R. 890. 


82. Sullivan v. Sherry, supra. 


83. Jasper Land Co. v. Manchester 
Sawmills, 96 So. 417, 209 Ala. 446. 


[a] Reason for rule.—‘“Such waste 
by the cotenant should be restrained 
and Fists he has no right to li- 
cense a stranger to do so.” . Jasper 
Land Co. v. Manchester Sawmills, 96 
So. 417, 209 Ala. 446, 449. 


84. Jasper Land Co. v. Manchester 
Sawmills, supra. 


85. Duke vy. Postal Tel. Cable Co;; 
50°S.E. 675, 71 S.C. 95. 


eee Moore y. Moore, 


87. Rawson v. Morse, 4 _ Pick. 
(Mass.) 127; McGarrell v. Murphy, 1 
Hilt. (N.Y.) 132; Causee v. Anders, 
20 N.C. 246; Williams v. Bruton, 113 
S.E. 319, 121 S.C. 30; Mason y. Postal 
Telegraph Cable Co., 50 S.E. 782, 71 
S.C. 1538; Granger v. Postal Telegraph 
Co., 50 S.E. 193, 70 S.C. 28, 106 Am. 
or ieee Taylor y. Stockdale, 14 S.C. 
L. 302. 


[a] Thus one tenant in common 
may properly permit or license a pub- 
lic service corporation to enter and 
construct its line. Williams v. Bru- 
ton, 113 S.E. 319, 121 S.C. 30; Ma- 
son v. Postal Telegraph Cable Co., 50 
S.E. 782, 71 S.C. 153; Granger v. Post- 
al Telegraph Co., 50 S.H. 193, 70 S.C. 
528, 106 Am.S.R. 750. 


88. Rawson v. Morse, 4 Pick. 
(Mass.) 127; Williams v. Bruton, 113 
S.E. 319, 121 S.C. 30; Mason v. Postal 
Telegraph Cable Co., 50 S.E. 782, 71 
S.C. 153; Granger v. Postal Telegraph 
Co., 50 S.E. 193, 70 S.C. 528, 106 Am. 
S.R. 750; Taylor v. Stockdale, 14 S.C. 
L. 302. 

89. Williams v. Bruton, 113 S.E. 
819, 121 S.C. 30; Mason y. Postal Tel- 
egraph Cable Co., 50 S.E. 782, 71 S.C. 
153; Granger v. Postal Telegraph Co., 
50 S.E. 193, 70 S.C. 528, 106 Am.S.R. 
750. 
90. Mason v. Postal Telegraph Ca- 
ble Co., 50 S.E. 782, 71 S.C. 153. 

91. McGarrell v. Murphy, 1 Hilt. 
(N.Y.) 132; Causee v. Anders, 20 N. 
C. 246. 

92. See case infra this note. 


[a] Notice necessary to occupant 


(Cal.) 34 P. 


under purported license.—A license 
of one tenant in common, for entry, 
may entitle an occupant of the com- 
mon property under such license to a 
notice to quit before he is liable to 
any action for occupation under said 
license. Ord y. Chester, 18 Cal. 77, 


93. Licenses to mine generally see 
Mines and Minerals §§ 757, 758. 


“Wining license” and “mining 
lease” distinguished see Mines and 
Minerals § 585. 


94 Tipping v. Robbins, 87 N.W. 
427, 71 Wis. 507. 


[a] Reasons for rule.—(1) ‘The 
right to work the mine is in its na- 
ture entire and indivisible and cannot 
well be enjoyed without exclusive 
possession.” Tipping v. Robbins, 37 
N.W. 427, 71 Wis. 507, 510. @2)5 St 
would certainly be impossible to sever 
and remove the interest of one ten- 
ant in common in the ores and leave 
the interest of the other tenant un- 
disturbed.” Tipping v. Robbins, su-" 
pra. (3) “Nor could one tenant work 
the same crevice with the licensee un- 
less they did it jointly; though they 
might by arrangement work distinct 
parts of the crevice, and divide the 
minerals removed on some equitable 
basis.” Tipping v. Robbins, supra. 
(4) Moreover, conveyance by one ten- 
ant in common of a separate estate 
by metes and bounds is void as 
against his cotenants. Tipping v. 
Robbins, supra. 


95. Tipping v. Robbins, supra. 


[a] Right of nonassenting coten- 
ants to enjoin mining.—Accordingly, 
the nonconsenting cotenants may en- 
join mining operations by a third per- 
son under a license of one tenant in 
common. Tipping v. Robbins, 37 N. 
W. 427, 71 Wis. 507. 


[b] Statute construed.—(1) “The 
statute assumes and implies that the 
license is granted by the owners of 
the ground, not by one of several co- 
tenants, each one of whom has the 
same right to the possession and en- 
joyment of the common property ag 
his cotenants.” Tipping v. Robbins, 
37a Ns We 420, 0 Wis). 507, Silo C2). 
“Tt would be unreasonable to give the 
statute any such construction.” Tip- 
ping v. Robbins, supra. 


‘ 
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to the extent of his own interest,° and to that ex- 
tent only is such license valid.®? 


As to timber.°® Although it has been held that 
a tenant in common cannot, as against his coten- 
ants, license a third person to cut and remove tim- 
ber growing on land held in common without the 
consent of such cotenants,®® or at any rate that the 
tenant in common cannot confer on such licensee 
any rights enforceable by him in a court of law,? 
it has also been held, and particularly where the 
tenant in common may himself eut timber on com- 
mon land,? that he may properly license a third per- 
son to cut as much timber as the licensing tenant 
himself may cut in the particular case. In accord- 
anco with the rule that a third person cannot be li- 
censed to cut timber on land held in common with- 
out the consent of all the cotenants,* one cutting 
an] removing such timber under such a purported 
license may be liable to the nonconsenting coten- 
ants in trespass or in trover,® wherever such reme- 
dy would exist in the absence of the relationship 
between the cotenants,® or he may be liable to a 
nonconsenting cotenant for waste’ which the latter 
would be entitled to enjoin;® but, under the rule 


96. Omaha, etc., Smelting, etc., Co. 
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that one tenant in common may license the cutting 
of timber to the same extent as he himself could 
cut such timber,® a licensee of such tenant will not 
be enjoined from cutting timber under the license 
where the eutting is not a destruction of the com- 
mon property,?® nor will the licensee be liable in 
replevin for timber cut and removed from the land** 
although such licensee may be required to account 
to nonconsenting cotenants of his licensor in the 
same manner as such licensor would be required 
to aceount.*? 


Play. Unless restricted by some contract modify- 
ing the rights of the tenant as such, a tenant in 
ccmmon of a stage play may properly license a third 
person to use and produce the play without such 
third person incurring any liability to a cotenant 
for such use.'? 


[§ 223] d. Mortgages, Pledges, and Other Liens.1* 
Ordinarily any number less than all of the tenants 
in common of particular property cannot, without 
the authority of their cotenants, bind them or their 
interest in the property by a mortgage of more 
than the mortgagor’s undivided share,1® or by a 


the license. Hersey vy. Murphy, 48 N. 


v. Tabor, 21 P. 925, 13 Colo. 41, 16 Am. 
S.R. 185, 5 L.R.A. 236. 


Ate Williams v. Morrison, 28. F. 
98. Thicenses to cut and remove 


timber from land generally see Logs 
and Logging §§ 72-79. 


99. U.S.—Baker v. Whiting, 
Cas.No. 787, 3 Sumn. 475. 


Cal. Fuller v. Montafi, 203 P. 406, 
55 Cal.App. 314. 


Ky.—Burt, etc., Lumber Co. vy. Clay 
City Lumber Co., 64 S.W. 652, 111 Ky. 
May coe EGY. Ls. kO19: 


Mich.—Richey vy. Brown, 25 N.W. 
386, 58 Mich. 435. 


W.Va.—Provident Life & Trust Co. 
v. Wood, 123 S.E. 276, 96 W.Va. 516. 


[a] Minor tenant in common can- 
not, without the assent of his coten- 
ants, grant a license to enter and cut 
timber from the common_ property. 
Richey v. Brown, 25 N.W. 386, 58 
Mich. 435. 


[b] Gicense as incident to sale of 
loss than tenaat’s whole undivided in- 
terest.—(1) An ineffectual attempt by 
one tenant in common to sell less 
than his own undivided interest may 
be construed as a license to enter and 
remove timber from land held in com- 
mon, Burt, etc., Lumber Co. v. Clay 
City Lumber Co., 64 S.W. 652, 111 Ky. 
725, 23 Ky.L. 1019. (2) Thus a ten- 
ant in common who undertook to sell 
specified trees growing on the land 
did not sell his undivided moiety but 
only a specific part of the moiety 
will license to enter and remove what 
was sold. Burt, etc., Lumber Co, v. 
Clay City Lumber Co., supra. (3) 
Such license may be unenforceable as 
against nonlicensing cotenants. Burt, 
etce., Lumber Co. v. Clay City Lumber 
Co., supra. 


[ec] Adverse possession by persons 
claiming under license.—Where a 
part of the cotenants license the cut- 
ting of timber by a third person from 
the land owned in common, neither 
the licensee acting under said license 
nor those claiming under him are in 
a position to claim adversely in the 


2 F. 


common not joining in such license. 
Gulf Red Cedar Lumber Co. v. Cren- 
shaw, 42 So. 564, 148 Ala. 343. 


1. Burt, etc., Lumber Co. v. Clay 
City Lumber Co., 64 S.W. 652, 111 Ky. 
725, 23 Ky.L. 1019. 


2. Baker v. Wheeler, 8 Wend. (N. 
Y.) 505, 24 Am.D. 66; Gillum v. St. 
Louis, A. & T. Ry. Co., 23 S.W. 717, 
5 Tex.Civ.App. 338; MecDodrill v. Par- 
dee, ete., Lumber Co., 21°S.E. 878, 40 
W.Va. 564; Hersey v. Murphy, 48 N. 
BGs 


3. Ala.—Jasper Land Co. v. Man- 
pga? Sawmills, 96 So. 417, 209 Ala. 


Minn.—Berthold v. 
501, 97 Am.D. 243. 


N.Y.—Baker vy. Wheeler, 8 Wend. 
505, 24 Am.D. 66. 


Tex.—Gillum y. St. Louis, A. & T. 
By. Co., 238 S.W. 717, 5 Tex.Civ.App. 


W.Va.—McDodrill v. Pardee, ete., 
Bumaber Co., 21 S.E. 878, 40 W.Va. 
3) 4 


ip har aes ak v. Murphy, 48 N.B. 


Fox, 13 Minn. 


4 See supra text and note 99. 


5. Sullivan v. Sherry, 87 N.W. 471, 
111 Wis. 476, 87 Am.S.R. 890. 


Liability in trover of vendee of one 
ibe for cutting timber see infra 


6 Sullivan v. Sherry, 87 N.W. 471, 
111 Wis. 476, 87 Am.S.R. 890. 


7. Fuller v. Montafi, 203 P. 406, 55 
Cal.App. 314. 


8. Fuller v. Montafi, supra. 
9. See supra text and notes 2, 3. 
10. Hersey vy. Murphy, 48 N.B. 65. 


[a] Thus a licensee of one coten- 
ant will not be enjoined from cutting 
timber from‘a quarter of an acre of 
a common tract consisting of sixty- 
five acres, since such cutting did not 
amount to a destruction of the com- 
mon property, and amounted to no 
more than a reasonable use of the 
property by the cotenant who granted 


B. 65. 


11. Berthold vy. Fox, 13 Minn. 501, 
97 Am.D. 243. 


12. Williams v. 
1S LsSTS. CH 395. 


13. Nillson v. Lawrence, 133 N.Y. 
S. 293, 148 App.Div. 678. 


fa] Unlawful use not shown.— 
Nillson v. Lawrence, 133 N.Y.S. 293, 
148 App.Div. 678. 


14. Cross references: 


Authority of tenant in common to 
bind his cotenants by easement see 
supra § 212. 

pins generally see Liens 37 C.J. p 
303. 

Mortgages generally see Mortgages 41 
G.Fe i ZLS: 

Pledges generally see Pledges 49 C.J. 
p 888. = 
15. Ala.—Giddens v. Reddoch, 92 

So. 848, 207 Ala. 297, 25 A.L.R. 381; 

Hairslip vy. Brannum, 73 So. 464, 198 

Ala. 214; Consolidated Mercantile Co. 

v. Warren, 74 So. 738, 15 Ala.App. 623 

[cert den 75 So. 1003, 200 Ala. 695]. 


Colo.—Scott v. Brown, 206 P. 572, 71 
Colo: 22.4, 


Ill.—Salem National Bank v. White, 
42 N.E. 312, 159 Ill. 136. 


RES scrape v. Chestnut, 121 S.W. 


Mich.—Moreland vy. Strong, 73 N.W. 


Bruton, 131 S.E. 


140, 115 Mich. 211, 69 Am.S.R. 553. 


Neb.—Sibbernsen y. Peterson, 211 
N.W. 993, 115 Neb. 131. 


N.Y.—Osborn y. Schenck, 83 N.Y. 


201; Stoddard v. Weston, 6 N.Y.S. 
34, 53 Hun 634, 3 Silv.Sup. 13. 
Okl.—Mulkey v. Wallrapp, 10 P. 


(2d) 425. 


Or.—Barber vy. Toomey, 1386 P. 343, 
67 Or. 452. 


Va.— Goodloe v. Woods, 80 S.E. 108, 


‘115 Va. 540. 


[a] Reasons for rule—(1) “A 
deed from a tenant in common ecar- 
ries to the grantee only an undivid- 
ed interest in the property no matter 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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pledge*® of the common property, or by the imposition 
of any other lien or encumbrance thereon.17? 


by what description the property is 
conveyed.’ Goodloe v. Woods, 80 S.E. 
108, 112, 115 Va. 540. (2) ‘To subor- 
dinate the interest of other cotenants 
of real estate to the . mort- 
gage of the cotenant executing the in- 
strument is, in essence, the recogni- 
tion of a character of right in the 
grantor or mortgagor (cotenant), a 
power or authority, inconsistent with 
the obligations of the relation, and 
would, if sanctioned, introduce a prin- 
ciple of prejudice that has not, ... 
been stated or illustrated in the 
books.” Giddens v. Reddoch, 92 So. 
848, 207 Ala. 297, 300, 25 A.L.R. 381. 


{b] Thus, where a mother was 
tenant in common of land with her 
two children, the mother’s mortgage 
of the entire tract will not defeat 
the rights of the children, and a re- 
conveyance by the mortgagee to the 
mother after foreclosure will not 
change the interests of the parties. 
As v. Woods, 80 S.B. 108, 115 Va. 


[c] Power to sell as power to 
mortgage.—(1) Power of attorney to 
sell and convey by one tenant in com- 
mon to his cotenant does not carry 
with it the power to mortgage the 
premises (Salem National Bank v. 
White, 42 N.B. 312, 159 Ill. 136), (2) 
particularly in the absence of any evi- 
dence that the tenant executing the 
power intended that the power of sale 
was conferred for the purpose of per- 
mitting a mortgage (Salem National 
Bank v. White, supra). 


{d] Bffect of mortgage.—"“A ... 
mortgage executed by a tenant in 
common on the whole estate only 
operates to A 3 subject the 
- +. + mortgagor’s interest in the 
Subject of the tenancy.’”’ Giddens v. 
Reddoch, 92 So. 848, 207 Ala. 297, 300, 
25 Aus: 


{e] Priorities —(1) One entering 
into the relation of tenancy in com- 
mon without notice or actual knowl- 
edge of an antecedent mortgage ex- 
ecuted by his cotenant as owner of 
the common property may have rights 
in the common property superior to 
those of the mortgagee. MHairslip v. 
Brannum, 73 So. 464, 198 Ala. 214. 
(2) But if the deed creating a coten- 
ancy is not recorded until after the 
recording of a mortgage by the owner 
of record, it may be that the mort- 
gage is a lien upon the entire proper- 
ty. Atkinson v. Hewett, 23 N.W. 889, 
63 Wis. 396. (8) Where a mortgage 
is given on a crop owned by the mort- 
gagor and another as tenants in com- 
mon, the rights given by such rela- 
tion are superior to those of the mort- 
gagee. Consolidated Mercantile Co. 
v. Warren, 74 So. 738, 15 Ala.App. 


623 [cert den 75 So. 1003, 200 Ala, 
695]. : 
{[f] Remedies of nonconsenting 


tenants.—(1) The owner of an inter- 
est in a crop as a tenant in common 
is entitled to maintain trover against 
a mortgagee for conversion of the 
erop, provided such tenant’s rights 
were not subordinate to those of the 
mortgagee. Hairslip v. Brannum, 73 
So. 464, 198 Ala. 214. (2) While, if 
one tenant in common mortgages his 
interest in land, the other tenant may, 
under certain circumstances, require 
a division thereof before the mort- 
gage is foreclosed, such is not the 
rule where one tenant in common pur- 
chases the interest of the other ten- 
ant. Burge v. Chestnut, (Ky.) 121 S. 
W. 989. 


[g] Effect of acts and conduct of 
nonmortgaging cotenants.—(1) Even 
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How- 


if the nonmortgaging cotenants had 
an intention to contribute to the pay- 
ment of a mortgage loan obtained by 
another tenant, and although they put 
aside funds for that purpose, this 
would not have the effect of extend- 
ing the mortgage over their interest. 
Barber v. Toomey, 136 P. 3438, 67 Or. 
452. (2) Pending foreclosure of a 
mortgage given by one cotenant in 
common on his own interest, a state- 
ment by others, who before the giving 
of the mortgage had become coten- 
ants in the property mortgaged, that 
they intended to pay the mortgage, 
and that they were responsible for 
their proportionate part of the mort- 
gage debt, does not constitute a con- 
tract binding on the interest of such 
nonmortgaging cotenants. Barber y. 
Toomey, supra. 


16. Martin v. Fritz, 190 N.W. 514, 
194 Iowa 740; Frans v. Young, 24 
Iowa 375. 


17. Ga.—Bank of Eton v. Owens, 
91 S.E. 476, 146 Ga. 464. 


Iowa.—In re Secondary Road Dist. 
ar 11 of Clay County, 238 N.W. 66, 


Ky.—Leavell v. Carter, 112 S.W. 
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Mass.—Roxbury Painting and Deco- 
rating Co. v. Nute, 123 N.E. 391, 233 
Mass, 112, 4 A.L.R. 680. 


Mo.—Van Riper v. Morton, 61 Mo. 
App. 440. 


“Ordinarily, one tenant in common 
cannot, by his acts alone, constitute 
a lien upon the joint property.” In re 
Secondary Road Dist. No. 11 of ,Clay 
County, supra. 


[a] Lien for materials.—One ten- 
ant in common eannot, without au- 
thority, charge the interest of his co- 
tenant with a lien for materials fur- 
nished for the improvement of the 
common property. Van Riper v. Mor- 
ton, 61 Mo.App. 440. 


[b] Priorities —Where a father 
and his son inherit as tenants. in com- 
mon, and the father takes possession 
of the property and uses it for his 
own benefit, the son, in an equitable 
accounting, has a lien for his claim 
superior to liens purported to have 
been placed on his interest by the 
father as tenant in possession. Bank 
of Eton v. Owens, 91 S.E. 476, 146 
Ga. 464. 


18. Ala.—Giddens v. Reddoch, 92 
So. 848, 207 Ala. 297, 25 A.L.R. 881; 
Fuller v. Sockwell, 84 So. 751, 203 
Ala. 525. 


Ark.—Magnolia Grocer Co. v. Clay- 
ton, 17 S.W.(2d) 877, 179 Ark. 661. 

Colo.—Scott v. Brown, 206 P. 572, 
71 Colo. 275. 

Ill.—Salem National Bank v. White, 
49 N.B. 812, 159 T1136. 

Iowa.—Oxford Junction Sav. Bank 
v. Hall, 211 N.W. 389, 203 Iowa 320. 


Ky.—Burge v. Chestnut, 121 S.W. 
989. 


Mass.—Torrey v. Cook, 116 Mass. 
163; Johnson vy. Stevens, 7 Cush. 431. 


Mich.—Moreland v. Strong, 73 N. 
W. 140, 115 Mich. 211, 69 Am.S.R. 553. 


Miss.—Porter v. Stone, 12 So. 208, 
70 Miss. 291. 


Neb.—Federal Land Bank of Omaha 
v. Tuma, 216 N.W. 186, 116 Neb. 99, 
56 A.L.R. 186. 


N.J.—Morris v. Glaser, 151 A. 766, 
106 N.J.Eq. 585. 
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ever, a tenant in common may bind his own interest 
in the common property by mortgage,1® and he may 


N.Y.—Barson v. Mulligan, 84°N.E. 
75, 191 N.Y. 306; Osborn v. Schenk, 
83 N.Y. 201; Stoddard v. Weston, 3 
Silv.Sup. 18, 6 N.Y.S. 34, 53 Hun 634. 


N.C.—Layton v. Byrd, 152 S.E. 161, 
198 N.C. 466. 


Okl.—Julian v. Yeoman, 106 P. 956, 


25 Okl. 448, 27 L.R.A.N.S. 618, 138 
Am.S.R. 929. 

S.C.—Ex parte Johnson, 145 S.E. 
113,147 S.C. 259. 


[a] Reason for rule.—‘‘The same 
legal principle that gives to one of 
several tenants in common the right 
to maintain an action for the recov- 
ery of his undivided share in real 
property confers upon them the pow- 
er to . . . Subject it to any lien, 
incumbrance, or burden which is not 
per se unlawful or inconsistent with 
the rights of cotenants.” Barson v. 
Sr trknine 84 N.E: 75, 81, -191 NEY, 


{b] Rights of mortgagee and of 
purchaser at foreclosure sale.—(1) 
A mortgagee of a tenant in common 
may be entitled to foreclosure against 
the mortgagor's cotenant in posses- 
sion, possession not being construc- 
tive notice of rights not disclosed by 
the records. Oxford Junction Sav. 
Bank v. Hall, 211 N.W. 389, 203 Iowa 
320. (2) A title acquired by one of 
two tenants in common as against the 
other is not available against the 
mortgagee of. the other cotenant 
where the mortgage was executed be- 
fore the title became complete in the 
tenant acquiring it. Oxford Junction 
Sav. Bank v. Hall, supra. (3) Where 
one tenant in common after -an al- 
leged sale to her cotenants remained 
in possession of the land, leasing and 
controlling the rents as if she were 
the owner, such was not notice to, and 
could not affect, such tenant’s mort- 
gagee obtaining her interest upon 
purchase for value on foreclosure of 
his mortgage, taken in good faith and 
without notice. Fuller v. Sockwell, 
84 So. 751, 203 Ala. 525. (4) A mort- 
gagee of the interest of one tenant in 
common securing a loan to improve 
property is entitled to a lien on the 
mortgagor’s interest and on increase 
in~value of cotenants’ interest caused 
by the improvement. Salem National 
Bank v. White, 42 N.E. 312, 159 Ill. 
136; Morris v. Glaser, 151 A. 766, 106 
N.J.Eq. 585. (5) A purchaser at a 
foreclosure sale of a mortgage execut- 
ed by one tenant in common may be 
likewise entitled to interest in the im- 
provements made by a grantee of all 
the tenants. Layton v. Byrd, 152 S. 
E. 161, 198 N.C. 466. 


[c] Rights of nonmortgaging co- 
tenant.—A foreclosure of a chattel 
mortgage of an undivided interest in 
personal property held by cotenants, 
acquiesced in by the mortgagor, can- 
not be attacked by one holding an in- 
terest in the property as cotenant. 
Julian vy. Yeoman, 106 P. 956, 25 Okl. 
448, 27 L.R.A.N.S. 618, 138 Am.S.R. 
929. 

[d] Property covered by mort- 
gage.—(1) A valid mortgage execut- 
ed by one tenant in common consti- 
tutes a lien on the mortgagor’s un- 
divided interest in every portion of 
the common _ property. Burge v. 
Chestnut, (Ky.) 121 S.W. 989. (2) 
And, where a mortgage was executed 
by a partnership on lands held by the 
members of the firm as tenants in 
common with other cotenants, the in- 
terest of such other cotenants could 
not be subordinated to the interest of 
the partners by their appropriation of 
a particular portion of the common 


ALR. 680. 
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not only impose a lien binding on his cotenants to 
the extent that they benefit by his unauthorized 
mortgage,’ but he may also impose a lien or encum- 
brance other than a mortgage lien upon his own un- 
divided interest,?° and, where a tenant is in lawful 
possession of common property, he may employ a 
third person who shall acquire a lien for his serv- 


ices binding on the interests of all 


Release to a tenant in common from his cotenants 


of their interest in a specific part 


lands to a mortgage given by them. 
Giddens v. Reddoch, 92 So. 848, 207 
Ala. 297, 25 A.L.R. 381. 


Romedies between cotenants gen- 
erally see supra §§ 136-208. 


Mortgage by tenant in common as 
conveying only his interest in prop- 
erty see Mortgages § 398. 


19. See case infra this note. 
[a] Improvements.—(1) Where a 
tenant in common mortgages the 


whole property to secure a loan to 
improve the property the mortgagee 
is entitled not only to a lien on the 
interest of the mortgagor but also 
on the increase in value of the in- 
terests of his cotenants caused by the 
improvement. Salem Nat. Bank v. 
White, 42 N.E. 312, 159 Ill. 136. (2) 
Since the doctrine in equity is that, 
when improvements have been made 
by one tenant in common, the portion 
improved should, if practicable, be 
assigned to him in the partition of the 
estate, when such a division cannot 
be made, he should be allowed a rea- 
sonable remuneration from those who 
receive the benefits of the improve- 
ment. Salem Nat. Bank v. White, 
Supra. (3) Where the premises are 
sold because they are not susceptible 
of division, the tenant in common 
making the improvement should be 
allowed the actual increase of the 
price received at the sale in conse- 
quence of the improvement made. 
Salem Nat. Bank v. White, supra. 


20. Leavell v. Carter, (Ky.) 112 S. 
W. 1118; Roxbury Painting & Deco- 
rating Co. v. Nute, 123 N.E. 391, 233 
Mass. 112, 4 A.L.R. 680; Morris v. 


Shaw, (Tex.Civ.App.) 257 S.W. 974; 
Norwood v. Leeves, (Tex.Civ.App.) 
115 S.W. 53. ; Ke 

[a] Thus (1) a mechanic’s lien 


can be established on a tenant’s own 
undivided interest in the property. 
Roxbury Painting & Decorating Co. v. 
Nute, 123 N.E. 391, 233 Mass. 112, 4 
(2) Where land is con- 
veyed to a woman and her infant 
children as tenants in common she 
mav create a lien thereon affecting 
her own interest. Leavell v. Carter, 
(Ky.) 112 S.W. 1118. (8) One ten- 
ant was entitled to impose a valid 
lien on his own interest in a chattel 
owned in common so as to secure 
his own note. Morris v. Shaw, (Tex. 
Civ.App.) 257 S.W. 974. 


[b] Rights of cotenant.—A tenant 
in common of personalty has no right 
to object to the foreclosure of a lien 
on the interest of a cotenant. Morris 
v. Shaw, (Tex.Civ.App.) 257 S.W. 974. 


[c] Rights of persons having en- 
cumbrance.—(1) “A creditor of one 
of them, as the holder of such en- 
cumbrance would not thereby acquire 
as against the other co-owner other 
rights than those possessed by his 
debtor.” Norwood vy. Leeves, (Tex. 
Civ.App.) 115 S.W. 53, 57. (2) Where 
one tenant in common gave a note 
secured by a mortgage on his interest, 
in a saw mill as the common property 
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TENANCY IN COMMON 
and bounds.?? 


the cotenants.?1 


of land held in 


and it was not only contemplated that 
the operation of the plant should con- 
tinue, and that in its operation, tim- 
ber should be manufactured, but also 
contemplated that liens for wages of 
operators might be created against 
the property covered by the mortgage, 
a third person acquiring the note 
after maturity could not restrain the 
operation of the plant and the sale of 
lumber, in the absence of evidence of 
the insolvency of the cotenants or 
that the property mortgaged would 
be removed beyond the jurisdiction of 
the court or incumbered by other 
liens so as to make foreclosure of the 
mortgage ineffective. Norwood v. 
Leeves, supra. 


21. Williamson v. Moore, 80 P. 227, 
10 Idaho 749. 


22. Johnson v. Stevens, 
(Mass.) 431. 


23. Conveyauces between cotenants 
generally see supra § 133. 


24 U.S.—Highland Park Mfg. Co. 
v. Steele, 232 EF. 10, 146 C.C.A. 202 
{aff 212 F. 972, mod 235 EF. 465, 
149 C.C.A. 11, and cert den 37 S.Ct. 
113, 242 U.S. 640, 61 L.Ed. 541]. 


Ala.—Pearce v. Third Ave. Im- 
provement Co., 128 So. 396, 221 Ala. 
209; Giddens v. Reddoch, 92 So. 848, 
207 Ala. 297, 25 A.L.R. 381; Coleman 
v. Stewart, 53 So. 1020, 170 Ala. 255. 


Alaska.—Holman  y. 
Alaska 690. 


Cal.—Hewlett v. Owens, 51 Cal. 570; 
Gates v. Salmon, 35 Cal. 576, 95 Am. 
D. 139; Crary v. Campbell, 24 Cal. 
634; People v. Marshall, 8 Cal. 51; 
Waterford Irrigation Dist. v. Turlock 
Irr. Dist., 194 P. 757, 50 Cal.App. 213. 


D.C.—Lipscomb vy. Watrous, 3 App. 
D.C. i 


Ga.—Starnes v. Quin, 6 Ga. 84, 


Iowa.—Forrest Milling Co. v. Cedar 
aa Mill Co., 72 N.W. 1076, 103 Lowa 


~eCush: 


Tjosevig, 6 


Kan.—Jewell v. Gann, 163 P. 645, 
100 Kan. 43 [cit Cyc]. 


Ky.—Harkins v. Hatfield, 297 S.W. 
1109, 221 Ky. 91; New Domain Oil & 
Gas Co. v. McKinney, 221 S.W. 245, 
188 Ky. 188; Ball v. Clark, 150 S.W. 
359, 150 Ky. 383; Nevels v. Kentucky 
Lumber Co., 56 S.W. 969, 108 Ky. 550, 
is revi 247, 94 Am.S.R. 388, 49 L.R. 


La.—State v. Judge Fourth Judi- 
ce Dist. Ct., 26 So. 769, 52 La.Ann. 


Me.—Fleming v. Katahdin Pulp, 
ete., Co., 44 A. 378, 93 Me. 110; Morri- 
son v. Clark, 35 A. 1034, 89 Me. 103; 
Carter v. Bailey, 64 Me. 458, 18 Am.R. 
273; Kilgore v. Wood, 56 Me. 150, 96 
Am.D. 404; Strickland v. Parker, 54 
Me. 263; Prentis v. Roberts, 49 Me. 
127; Dain v. Cowing, 22 Me. 347, 39 
Am.D. 585, 


Mass.—Benjamin vy. American Tel., 
etc., Co., 87 N.E. 681, 196 Mass. 454; 


common confirms his title to that part and enables 
him validly to mortgage all of that part by metes 


[§ 224] e. Sales or Conveyances?*—(1) Of More 
than Cotenant’s Share—(a) In General. One ten- 
ant in common cannot, unless specially authorized 
to do so, properly sell or dispose of more than his 
own interest in the common property to a third per- 
son,2# and this is particularly true where the tenant 


Weld v. Oliver, 21 Pick. 559. 
Mich.—Tuttle v. Campbell, 42 N. 


| W. 384, 74 Mich. 652, 16 Am.S.R. 652; 
‘Palmer v. Williams, 24 Mich. 328. 


Mo.—Sharp v. Benoist, 7 Mo.App. 
534. 


Neb.—Jolliffe v. Maxwell, 91 N.W. 
563, 3 Neb. (Unoff.) 244. 


Nev.—Chase v. Savage Silver Min. 
Co., 2 Nev. 9. 


N.Y.—Crippen v. Morss, 49 N.Y. 
63; McLear v. Balmat, 186 N.Y.S. 180, 
194 App.Div. 827 [aff 132 N.E. 883, 
904, 231 N.Y. 548, 599]; Van Doren v. 
Balty, 11 Hun 239; Small v. Robinson, 
9 Hun 418; White v. Osborn, 21 Wend. 
72; Farr v. Smith, 9 Wend. 338, 24 
Am.D. 162; Hyde v. Stone, 9 Cow. 
230, 18 Am.D. 501; Leyman v. Abeel, 
16 Johns. 30; Wilson v. Reed, 3 Johns. 
175, 


N.C.—Benbury v. Butts, 113 S.E. 
499, 184 N.C. 23; Roberts v. Dale, 88 
S.E. 778, 171 N.C. 466; Milton v. 
Hogue, 39 N.C. 415. 


Okl.—Logan vy. Oklahoma Mill Co., 
79 P. 103, 14 OKl. 402. 


Or.—Barber v. Toomey, 136 P. 343, 
67 Or. 452; Beers v. Sharpe, 75 P. 717, 
44 Or. 386. 


Philippine.—Mainit v. 
Philippine 730. 


S.D.—Rotzien v. 
&. Trust Con 170 
D. 216. 


Tenn.—Nelson vy. Bergman, 242 S. 
W. 387, 146 Tenn. 376. 


Tex.—Trammell v. McDade, 29 Tex. 
360; Hunter v. Hodgson, (Civ.App.) 
95 S.W. 6387. 


Vt.—Lee v. Follensby, 85 A. 915, 86 
vt. 401. 


Va.—Goodloe v. Woods, 80 S.E. 108, 
115 Va. 540; Newman v. Newman, 27 
Gratt. (68 Va.) 714; Kemper v. Ewing, 
25 Gratt. (66 Va.) 427. 


Wash.—Vermont L. & T. Co. v. 
Cardin, 53 P. 164, 19 Wash. 304. 


W.Va.—Lucado v. Lester, 148 SE. 
155, 105 W.Va. 491; Hardman vy. 
Brown, 88 S.E. 1016, 77 W.Va. 478; 
McDodrill v. Pardee & Curtin Lumber 
Co., 21 S.E. 878, 40 W.Va. 564. 


Eng.—Barton v. Williams, 5 B.& 
Ald. 396, 7 E.C.L. 219, 106 Reprint 
1235; Mayhew v. Herrick, 7 C.B. 229, 
62 E.C.L. 229, 187 Reprint 92; Farrar 
v. Beswick, 1 M.&W. 682, 150 Reprint 
608; Allen v. Anthony, 1 Meriv. 282, 
35 Reprint 679. 


N.B.—Wiggins v. White, 2 N.B. 97. 


sont Mason v. Norris, 18 GrantCh. 


[a] Reason for rule—‘“To sub- 
ordinate the interest of other coten- 
ants .°. ., to the conveyance... . 
of the cotenant executing the instru- 
ment is, in essence, the recognition 
of a character of right in the grantor 
; (cotenant), a power or au- 


Bandoy, 14 


Merchants’ Loan 
N.W. 128, 41 S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is acting in fraud of the rights of his cotenants.2° 
However, an unauthorized conveyance by one tenant 
im common of more than his own interest in the 
common property may be valid as against everyone 
l Of course, under proper author- 
ity from his cotenants, a tenant in common may sell 
their interests in the common property.?7 


unless avoided.2¢ 


Tenant in common cannot authorize agent to con- 


thority, inconsistent with the obliga- 
tions of the relation, and would, if 
sanctioned, introduce a principle of 
prejudice that has not . . been 
stated or illustrated in the books.” 
Giddens v. Reddoch, 92. So. 848, 207 
Ala. 297, 300, 25 A.E.R. 381. 


[b] Rule applied.—(1) The rule 
stated in the text above is applicable 
not only to a tenant in common of a 
chattel (People v. Marshall, 8 Cal. 51; 
Carter v. Bailey, 64 Me. 458, 18 Am.R. 
273; Kilgore v. Wood, 56 Me. 150, 96 
Am.D. 404; Dain v. Cowing, 22 Me. 
347, 39 Am.D. 585; Weld v. Oliver, 21 
Pick.:(Mass.) 559; Sharp v. Benoist, 
7 Mo.App. 534; White v. Osborn, 21 
Wend. (N.Y.) 72; Farr v; Smith, 9 
Wend. (N.Y.) 338, 24 Am.D. 162; 
Hyde v. Stone, 9 Cow. (N.Y.) 2380, 18 
Am.D. 501; Wilson v. Reed, 3 Johns. 
(N.Y.) 175; Logan v. Oklahoma Mill 
Co., 79 P. 108, 14 Okl. 402; Rotzien v. 
Merchants’ Loan & Trust Co., 170 N. 
W. 128, 41 S.D. 216; Trammell v. Mc- 
Dade, 29 Tex. 360; Rocky Mountain 
Stud Farm Co. v. Lunt, 151 P. 521, 46 

tah 299; Newman v. Newman, 27 
Gratt. (68 Va.) 714; Barton v. Wil- 
liams, 5 B.&Ald. 395, 7 H.C.L. 219, 106 
Reprint 1235; Mayhew v. Herrick, 7 
C.B. 229, 62 E.C.L. 229, 137 Reprint 92; 
Farrar v. Beswick, 1 M.&W. 685, 150 
Reprint 608; Mason v. Norris, 18 
GrantCh. (Ont.) 500), (2) but also to 
a tenant in a tract of timber land, 
with reference to the sale of such 
tract (Nevels v. Kentucky Lumber 
Co., 56 S.W. 969, 108 Ky. 550, 22 Ky. 
L. 247, 49 L.R.A. 416, 94 Am.S.R. 388; 
Hunter v. Hodgson, (Tex.Civ.App.) 95 
S.W. 637; Lee v. Follensby, 85 A. 915, 
86 Vt. 401; McDodrill v. Pardee, etc., 
Lumber Co., 21 S.E. 878, 40 W.Va. 
564; Allen v. Anthony, 1 Meriv. 282, 
35 Reprint 679), (3) or to the timber 
growing thereon (Burt, ete., Lumber 
Co. v. Clay City Lumber Co., 64 S. 
Wiel 652.1 bk Key! 025;238 Koy 10195 
Nevels v. Kentucky Lumber Co., 56 8S. 
W. 969, 108 Ky. 550, 22 Ky.L. 247, 94 
Am.S.R. 388, 49 L.R.A. 416; State v. 
Judge Fourth. Judicial Dist. Ct., 26 


So. 769, 52 La.Ann. 103; Nelson v. 
Bergman, 242 S.W. 387, 146 Tenn. 
876). (4) But so long as waste is 


not committed the rule does not im- 
pose a limitation on the right of a 
tenant in common to sell marketable 
timber growing on the land. Gillum 
v. St. Louis, ete., R. Co., 23 S.W. 717, 
5 Tex.Civ.App. 338. (5) The text 
rule is also applicable to transfers 
of mines and minerals (Ball v. Clark, 
150 S.W. 359, 150 Ky. 383; Lawrence 
v. Potter, 113 S.H. 266, 91 W.Va. 361) 
(6) and to water rights (Crary v. 
Campbell, 24 Cal. 634; Forrest Milling 
Co. v. Cedar Falls Mill Co., 72 N.W. 
1076, 103 Iowa 619; Beers v. Sharpe, 
75 P. 717, 44 Or. 386), (7) although 
a grant of water rights at a time 
when the grantors were not availing 
themselves of their own : 
the water has been held not to im- 
pair the rights of their cotenants 
(Adams v. Manning, 51 Conn. 5) 


[c] Tenant as nominal owner can- 
not sell without authority.—An own- 
er of real property in common with 
others, but in whose name the title to 
the whole has been put and who holds 


as trustee for all tenants, has no 


rights in’ 


Ty ~*~ 
w 


TENANCY IN COMMON 


of consideration 


authority to sell without their knowl- 
edge and consent. Palmer v. Wil- 
liams, 24. Mich. 328. 


[d] Conduct held not to authorize 
sale of whole property.—(1) The 
Owner of an undivided one-half in- 
terest in a drove of horses, by au- 
thorizing or ratifying private sales 
of horses from time to time by a joint 
owner, did not authorize disposition 
of the entire herd in payment of al- 
leged indebtedness, a portion of which 
he disputed.- Rotzien v. Merchants’ 
Loan & Trust Co.,°1702N, Wi: 12/8) 41 
S.D. 216. (2) Employment of a ten- 
ant to manage the common property 
does not authorize his sale of the 
Strickland v. Parker, 
54 Me. 263. (3) The mere fact that 
a number united in purchasing a 
horse does not render them agents 
for each other in disposing of the 
animal. Rocky Mountain Stud Farm 
Co. v. Lunt, 151 P. 521, 46 Utah 299. 


fe] Authority to sell cannot be 
proved. by declarations of tenant in 
common as alleged agent made in the 
absence of his cotenant as the prin- 
cipal alleged to be bound. Lipscomb 
v.|\Watrous, 3. Appi: DC. 1: 


[f] Burden of proving authority. 
—Where one of several cotenants cuts 
and removes timber under an alleged 
license from his cotenants, and sells 
the same, the burden is on the pur- 
chaser in an action of trover by such 
cotenants to show that such license 
was unconditional and not limited by 
the reservation of a lien on the lum- 
ber. Prentiss v. Roberts, 49 Me. 127. 


[g] It is for jury to determine in 
a particular case whether cotenants 
authorized one of their number to 
sell all of the common _ property. 
Oviatt v. Sage, 7 Conn. 95. 


[h] Revocability of authority. 
Express authority in one tenant in 
common to dispose of his cotenants’ 
interest in common property is in the 
absence of consideration revocable. 
Lawrence v. Potter, 113 S.E. 266, 91 
W.Va. 361. 


whole thereof. 


25. Small v. Robinson, 9 Hun (N. 
Y.) 418. 
26. U.S.—Lamb v. Wakefield, 14 


¥.Cas.No. 8,024, 1 Sawy. 251. 


Cal.—Wittenbrock v. Wheadon, 60 
P6645 "1232 Cale (250,779) 5 Am SR. 
32; Hager v. Spect, 52 Cal. 579; Stark 
v. Barrett, 15 Cal. 361. 


Ind.—Ryason y. Danten, 
74, 164 Ind. 85. 


Ky.—Nevels v. Kentucky Lumber 
Co., 56 S.W. 969, 108 Ky. 550, 22 Ky. 
L. 247, 94 Am.S.R. 388, 49 L.R.A. 416; 
Ballentine v. Joplin, 48 S.W. 417, 105 
Ky. 70, 20 Ky.L. 1062. 


Mass:.—Kimball v. Commonwealth 
Ave. St. R. Co., 53 N.E. 274, 173 Mass. 
152; Frost v. Courtis, 52 N.E. 515, 
172 Mass. 401; Nichols v. Smith, 22 
Pick. 316; De Witt v. Harvey, 4 Gray 
486; Johnson v. Stevens, 7 Cush. 431; 
Varnum v. Abbot, 12 Mass. 474, 7 Am. 
DiS Tt 


73 N.E. 


Mich.—Moreland v. Strong, 73 N.W. 
140, 115, Mich. 211, 69 Am.S.R. 553; 
Benedict v. Torrent, 47 N.W. 129, 83 
Mich. 181, 21 Am.S.R. 589, 11 L.R.A. 
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vey more than the tenant’s own interest.2® 


[§ 225] (b) Effect of Unauthorized Conveyance.?? 
A conveyance by one tenant in common of more than 
his own undivided interest in the common property, 
in the absence of prior authority or subsequent rat- 
ification, express or implied, carries only the undi- 
vided interest of the grantor,®° and, in the absence 


to support the instrument of con- 


278; Richey. v. Brown, 25 N.W. 386, 
58 Mich. 435; Campau v. Godfrey, 18 
Mich. 27, 100 Am.D. 133. 


Miss.—Kenoye v. Brown, 35 So. 163, 
82 Miss. 607, 100 Am.S.R. 645. 


Mo.—Benoist v. Rothschild, 46 S.W. 
1081, 145 Mo. 399; Primm y. Walker, 
88 Mo. 94. 


N.H.—Hallett v. Parker, 39 A: 433, 
68 N.H. 598: Whitton v. Whitton, 38 
N.H. 127, 75 Am.D. 163. 


N.J.—Boston Franklinite 
Condit, 19 N.J.Eq. 394; 
Coryell, 11 N.J.Eq. 548. 


Pa.—McKinley v. Peters, 3 A. 27, 
111 Pay 28R. 


R.I.—Crocker y. Tiffany, 9 R.I. 505. 


Tex.—Wade v. Boyd, 60 S.W. 360, 
24 Tex.Civ.App. 492. 


Vt.—McElroy v. McLeay, 45 A. 898, 
71 Vt. 396. 


Va.—Woods v. Early, 28 S.E. 374, 95 
Va. 307. ; 


W.Va.—Boggess v. Meredith, 16 W. 
Wialetale 


Wis.—Martens v. O’Connor, 76 N. 
W. 774, 101 Wis. 18. 


[a] If complaining cotenant has 
been guilty of laches, the conveyance 
will be upheld even against him. 
Bye B v. Dunten, 73 N.E. 74, 164 Ind. 


Comte ve 
Holeomb v. 


27. Oviatt v. Sage, 7 Conn, 95; Les- | 


lie v. Worthington, Wright (Ohio) 
628; Martin v. Rutledge, 110 A. 222, 
94 Vt. 258; Chase v. Soule, 57 A. 754, 
4G. Vik. 353. 


[a] Thus a sale of land together 
with one half of the mineral rights 
by a tenant in common is binding on 
his cotenants in the absence of fraud’ 
and within the terms of a contract 
authorizing a sale of such rights. 
Thompson v. Gordon, (Tex.Civ.App.) 
283 S.W. 874. 


28. Lipscomb v. Watrous, 3 App. 
D.C. 1; Claude Neon Lights v. Kings- 
berg, 254 N.Y.S. 467, 142 Mise. 608. 


29. Effect of sale as estoppel see 
infra § 226. 


30. U.S.—Highland Park Mfg. Co. 
v. Steele, 232 F. 10, 146 C.C.A. 202 [aff 
212 F. 972, mod 235 F. 465, 149 C.C.A. 
11, and cert den 87 S.Ct. 113, 242 U.S. 
640, 61 L.Ed. 541). 


Ala.—Pearce v. Third Ave. Im- 
provement Co., 128 So. 396, 221 Ala. 
209; Giddens vy. Reddoch, 92 So. 848, 
207 Ala, 297, 25 A.L.R. 381; Coleman 
v. Stewart, 53 So. 1020, 170 Ala. 255. 


Alaska.—Holman v. Tjosevig, 6 


Alaska 690. 


Cal.—Gordon v. San Diego, 36 P. 18, 
101 Cal. 522, 40 Am.S.R. 73, 32 P. 885; 
Hamilton y. Klinke, 183 P. 675, 42 Cal. 
App. 426. 


Coon Gillett v. Gaffney, 3 Colo. 
Sods 


Conn.—Adams v. Manning, 51 Conn. 
5; Mitchell v. Hazen, 4 Conn. 495, 10 
Am.D. 169. 


Ga.—Sewell v. Holland, 61 Ga. 608. 


Iowa.—Tice vy. Derby, 13 N.W. 301, 
59 Iowa 312. 
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veyance, may be totally ineffective to convey any 
interest. An unauthorized conveyance of the whole 
estate by one tenant in common will not, within the 
lawful period of limitation, destroy the cotenaney*? 
or affect the right of an ousted cotenant to recover 
for waste committed on the common property.?? 


[§ 226] (c) Estoppel and Ratification.** 
Although a tenant in common eannot preju- 
dice the rights of his cotenants by an unauthorized 
sale of more than his own interest in the common 
property,?> he may, by such an attempted sale of 
the property, bind himself by way of estoppel ;?° 
and, while it has been held that the nonconsenting 


pel. 


Ky.—New Domain Oil & Gas Co. v. 
McKinney, 221 S.W. 245, 188 Ky. 183; 
Burt, eic., Lumber Co. v. Clay City 
Lumber Co., 64 S.W. 652, 111 Ky. 725, 
23 Ky.L. 1019; Chiles v. Jones, 7 
Dana 528. 


La.—Crownover v. Randle, 21 La. 
Ann. 469. 


Me.—Fleming v. Katahdin Pulp, 
ete., Co., 44 A. 378, 93 Me. 110; Moore 
v. Gibson, 53 Me. 551. 


Mass.—Marks -v. Sewall, 120 Mass. 
174; Tainter v. Cole, 120 Mass. 162; 
Matthews v. Bliss, 22 Pick. 48. 


Mich.—Wright v. Kayner, 113 N. 
W. 779, 150 Mich. 7; Dumas v. Geer, 
108 N.W. 84, 144 Mich. 377; Moreland 
v. Strong, 73 N.W. 140, 115 Mich, 211, 
69 Am.S.R. 553; Palmer v. Williams, 
24 Mich. 328. 


Minn.—Loveridge v. Coles, 74 N.W. 
1109, 72 Minn. 57. 


Mo.—Childs v. Kansas City, etc., R. 
Co., 17 S.W. 954; Sharp v. Benoist, 7 
Mo.App, 534. 


Neb.—Jackson v. O’Rorke, 98 N. 
W. 1068, 71 Neb. 418; Jolliffe v. Max- 
well, 91 N.W. 568, 3 Neb. (Unoff.) 244. 


N.H.—White v. Brooks, 43 N.H. 402. 


N.Y.—Partridge v. HWaton, 63 N.Y. 
482; Edwards v. Bishop, 4 N.Y. 61; 
Sherman Lime Co. v. Gens Falls, 42 
Mise. 440, 87 N.Y.S. 95 [rev on other 
grounds 101 App.Div. 269, 91 N.Y.S. 
994]; Cuyler v. Bradt, 2 Cai.Cas. 326; 
meer Hick yv. Simpson, 1 Sandf.Ch. 


N.C.—Roberts v. Dale, 88 S.E. 778, 
171 N.C. 466. 


Or.—Le Vee yv. Le Vee, 181 P. 351, 
MSRP 1393 Ore 37.0, 


Pa.—Browning v. Cover, 108 Pa. 
595; Keisel v. Earnest, 21 Pa. 90. 


Philippine.—Lopez_ v. Ilustre, 5 
Philippine 567. 


S.C.—Coleman v. Coleman, 51 S.E. 
250, 71 S.C. 518; Duke v. Postal Tel. 
Caple: Co:,7 D0). S.-H. - 675, 00 SsGs 9be 
Charleston, etc., R. Co. v. Leech, 11 
S.E. 631, 33 S.C. 175, 26 Am.S.R. 667. 


Tenn.—Currens v. Lauderdale, 101 
S.W. 431, 118 Tenn. 496. 


Tex.—Hunter v. Hodgson, (Civ. 
Broom v. Pear- 
[mod 85 
S.W. 790, 86 S.W. 733, 98 Tex. 469]. 


Utah.—Manti City Sav. Bank v. Pe- 
eras P. 566, 33 Utah 209,126 Am. 


Vt.—Bigelow v. Topliff, 25 Vt. 278, 
60 Am.D. 264. 


Va.— Goodloe v. Woods, 80 S.E,. 108, 
115 Va. 540; Woods v. Early, 28 S.E. 
374, 95 Va. 807; Kemper v. Ewing, 25 
Gratt. (66 Va.) 427. 


W.Va.—Parker v. Brast, 32 S.E. 269, 
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contrary.*® 


Estop- tor himself.*° 


45 W.Va. 399. 


Ing.—Heath v. Hubbard, 4 East 
101, 102 Reprint 771, 4 Esp. 205, 170 
Reprint 693. 


N.B.—Shaw v. Grant, 2 N.B. 196; 
Wiggins v. White, 2 N.B. 179. 


Ont.—McIntosh v. Ontario Bank, 
LO-Grant;Ch. 156. 


“A deed from a tenant in common 
earries to the grantee only an undi- 
vided interest in the property, no 
matter by what description the prop- 
erty is conveyed.” Goodloe v. Woods, 
80 S.E. 108, 112, 115 Va. 540. 


[a] Mining property.—Holman v. 
Tjosevig, 6 Alaska 690; New Domain 
Oil & Gas Co. v. McKinney, 221 S.W. 
245, 188 Ky. 183. 


[b] Crop to be grown on land.— 
Hamilton yv. Klinke, 183 P. 675, 42 Cal. 
App. 426. 


S1. Locke v. Alexander, 9 N.C. 155, 
PO Am 287 50% 


$2. Hardman v. Brown, 
1016, 77 W.Va. 478, 


33. Hardman v. Brown, supra. 


Rights and remedies of nonassent- 
ing cotenants in sale of more than 
tonant’s intsrest see infra § 228. 


34. Ratification and estoppel of 
cotenans’s act as binding cn his co- 
tenant generally see infra § 245. 


88 S.E. 


25. See supra § 224. 
36. Trammell v. McDade, 29 Tex. 
one 364; McKey v. Welch, 22 Tex. 


_, ‘The sale by one part owner while 
it is inoperative as against the other 
joint owners, and clearly cannot af- 
fect their interest in the property, 
yet it will operate as against the ven- 
dor, binding him by way of estop- 
pel.” Trammell v. McDade, supra. 


[a] Thus the unauthorized sale of 
a chattel by a tenant in common may 
operate against the vendor as an es- 
appeel: Trammell v. McDade, 29 Tex. 


S7. Elkhorn Coal Co. v. Justice, 
260 S.W. 369, 202 Ky. 607; Ross v. 
Phillips, 129 A, 21, 148 Md. 165; Phil- 
lips v. Taylor, 129 A. 18, 148 Ma. 157; 
Nalle v. Parks, 73 S.W. 596, 173 Mo. 
616; Nalle v. Thompson, 73 S.W. 599, 
1738 Mos 595. 


[a] Acts held to constitute estop- 
pel.—(1) Where a deed to tenants in 
common provided that land shou’d be 
divided equally in acreage, and so 
laid off, as to include the residence in 
the portion of a certain grantee, and 
parties took possession of certain 
parts without formal partition, and 
one of them conveyed the timber on 
the part in her possession with the 
consent of her cotenant, the latter 
was estopped to claim any interest. 


Ratification.*° 
ance of more than his own share of the common 
property by one tenant in common may. be ratified 
by the others,*! particularly where the purchaser 
knows at the time of the sale that the seller is not 
the sole owner of the property he purports to sell.*? 

N 


[§§ 225-226 


cotenant may likewise, by his own act, be estopped 
from denying the passage of title to the vendee of 
an unauthorized cotenant,?" there is authority to the 
In any event the sale by a tenant in 
common of more than his share may not operate to 
convey any greater interests than are in the gran- 


An unauthorized sale or convey- 


Elkhorn Coal Co. v. Justice, 260 S.W. 
369, 202 Ky. 607. (2) A tenant in 
common is estopped from disavowing 
a sale of timber by a cotenant and 
pursuing the purchasers as_ tres- 
passers, where her duly constituted 
attorney made no objection to the 
cutting of timber, but gave notice 
that she claimed half interest in pro- 
eceds of sale. Ross v. Phillips, 129 
A. 21, 148 Md. 165; Phillips v. Taylor, 
129 A. 18, 148 Md. 157. (3) Receipt 
of proceeds arising from a sale of 
common property may estop a tenant 
in common from claiming the land. 
Nene oe Thompson, 73 S.W. 599, 173 
Oo. . 


es. Benjamin v. American Tel., 
etce., Co.. 82 N.E. 681, 196 Mass. 454, 
13 Ann.Cas. 306. 


S39. See cases infra this note. 

[a] Gimited operation of estoppel 
—(1) “He [tenant in common] can- 
not by . - operation of an estop- 
pel . confer upon another rights 


and privileges which he did not have 
himself.” Crippen v. Morss, 49 N.Y. 
63, 68 [quot Morrison v. Clark, 35 A. 
1034,.' 136; 89° Me. 103]. . (2) ““iie 
most that can be claimed for such 
grant, or act of the owner, is that it 
may operate by way of estoppel 
against him and his heirs, and those 
claiming under him.” Crippen v. 
Morss, supra [quot Morrison v. Clark, 
supra]. (3) Effect of unauthorized 
sale of whole estate by tenant gen- 
erally see supra § 225. 


40. Ratification of cotenant’s un- 
ryote acts generally see infra § 


4l. 
95. 


Me.—Rogers v. White, 6 Me. .193. 
‘Mass.—Dall vy. Brown, 5 Cush. 289. 
Mo.—Musser v. Hill, 17 Mo.App. 


Neb.—Perry v. 
261, 21 Neb. 579. 


Siete ae v. Schenck, 83 N.Y. 


Pa.—Workman v. Guthrie, 29 Pa. 
495, 72 Am.D. 654, 


Vt.—Martin v. 
222, 94 Vt. 258. 


[a] Thus, where one of two ten- 
ants in common of boards shipped 
them to his own factor to be sold 
and they were sold on credit, accept- 
ance by the other cotenant of half 
the proceeds constituted a ratification 
ones sale. Rogers v. White, 6 Me. 


Conn.—Oviatt v. Sage, 7 Conn. 


Granger, 33 N.W. 


Rutledge, 110 A. 


[b] Question of fact.—Oviatt v. 
Sage, 7 Conn. 95; Musser vy. Hill, 17 
Mo.App. 169. 


42. Martin v. Rutledge, 110 A. 222, 
94 Vt. 258. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 226-228] 


However, to be effective the ratification must clear- 
ly appear.*3 


[§ 227] (d) Rights and Liabilities of Grantees. 
The grantee of a tenant in common who, without 
authority of his cotenants, purports to convey more 
than his own interest in the common property, is 
entitled to the same rights as his grantor,t* but no 
more.*® In accordance with the general rule*® a 
purchaser of common property from one of the ten- 
ants therein may be bound to know the extent of the 
tenant’s authority to bind his cotenants,*7 and a 
purchaser from a cotenant with notice, actual or 
constructive, of the character of his title is bound 
by such notice, and will be limited in his holding 
to the actual interest of his grantor.*S Nevertheless 
it has been held that a purchaser, who has no notice 
of the fact that his grantor who purports to own 
the whole property holds merely as a tenant in com- 
mon, is not bound by the secret equities of the c¢o- 
tenants.4® A purchaser from a tenant authorized 
to sel] will be protected as against a subsequent pur- 
chaser of a cotenant.>° 


Purchaser may refuse to receive common property 


43. See cases infra this note. such entry 


[a]. Acts or conduct held not to 
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i involves no invasion of 
the rights of his grantor’s cotenant. 
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sold by a tenant in common without authority of 
his cotenant.®! 


Adverse possession.°? The grantee of a tenant in 
common may, in a proper case, acquire title by ad- 
verse possession as against a cotenant.®3 


Imposing duty on grantor’s cotenant. One pur- 
chasing from a tenant in common of land the entire 
timber rights thereon’ cannot impose on his gran- 
tor’s cotenants the duty of examining records to 
determine whether their cotenant has granted such 
timber rights,°* nor will such purchaser’s conduct 
in cutting timber in pursuance of the sale impose 
such duty.°> 


[§ 228] (e) Remedies of Nonconveying Coten- 
ants.°° Where a tenant in common undertakes to 
convey more than his own interest in common prop- 
erty a nonconsenting cotenant may recover the val- 
ue of his own undivided interest in such property, 
or may claim cotenancy therein with the vendee.>? 
On the other hand, a nonconveying cotenant may 
usually follow the property in the hands of a pur- 
chaser or recover its value from the wrongdoer,®® 


good title sufficient to protect a pur- 
chaser receiving and using such prop- 


constitute ratification.—(1) A demand 
on the vendee of a cotenant for an ac- 
count of property is rather in the na- 
ture of an adverse claim than of a 
ratification of the unauthorized sale. 
Weld v. Oliver, 21 Pick. (Mass.) 559. 
(2) An unauthorized deed of one ten- 
ant in common purporting to convey 
to a third person an interest in com- 
mon land is not ratified by a separate 
instrument of a cotenant purporting 
to convey his own interest to the 
same _ third person. Benjamin v. 
American Tel., etc., Co., 82 N.E. 681, 
196 Mass. 454. (3) And this is par- 
ticularly true where the second in- 
strument was not recorded and a sub- 
sequent grantee of another tenant in 
common had no notice of the instru- 
ment. Benjamin v. American Tel., 
ete., Co., supra. (4) Moreover, the 
second instrument does not constitute 
a ratification of the deed of the co- 
tenant where the instrument does not 
purport to affirm or ratify the prior 
conveyance. Benjamin v. American 
Tel., etc., Co., supra, 


44. Jasper Land Co. v. Manchester 
Sawmills, 96 So. 417, 209 Ala. 446; 
Guarantee Mercantile Co. v. Nelson, 
(Tex.Civ.App.) 223 S.W. 543; Gulf, 
Cc) & S. FE. Ry. Co. v.. Brandenburg, 
(Tex.Civ.App.) 167 S.W. 170; Gillum 
v. St. Louis,ete., R: Co., 23 S.W. 717, 
5 Tex.Civ.App. 338. 


[a] Bhus (1) where an heir who 
was in possession of land as tenant in 
common by consent of his cotenants 
undertook without their consent to 
convey the whole of the land, the co- 
heirs, in trespass to try title to the 
land against the heirs’ remote gran- 
tee were not entitled to a judgment 
for all of the land, the grantee being 
entitled to the interest therein of the 
heir who conveyed the land. Guaran- 
tee Mercantile Co. v. Ne'son, (Tex. 
Civ.App.) 223 S.W. 543. (2) One pur- 
chasing marketable timber from a 
tenant in common acquires good title 
to such timber. Gillum v. St. Louis, 
elem RinGOn 23) Ss We (Lt. 5. Dex-Ciy, 
App. 338. (3) Moreover, a purchaser 
of timber from one tenant in common, 
will have the right to enter upon any 
and every part of the land in order to 
cut and remove such timber where 


[62 C. J.—30] 


Jasper Land Co. v. Manchester Saw- 
mills, 96 So. 417, 209 Ala. 446. 


_ [bl Right not dependent on pay- 
ing value of whole property.— Where 
a grantor conveying a permanent 
e1sement or a title had only an _un- 
divided interest, the grantee’s right 
to retain possession could not be 
made dependent on payment of the 
entire value of the land. Gulf, C. & 
S. F. Ry. Co. v. Brandenburg, (Tex. 
Civ.App.) 167 S.W. 170. 


45. See case infra this note. 


[a] Purchase from agent purport- 
ing to represent all—Where an in- 
tended purchaser of land owned by 
several tenants in common agrees 
with one representing himself as 
their agent to buy the land, prepares 
a deed to be executed by all the ten- 
ants, and pays the purchase money to 
such agent, who procures the signa- 
ture of only one tenant, such a pur- 
chaser does not acquire the entire in- 
terest in the land. Carr v. Lesley, 74 
So. 207, 73 Fla. 233. 


46. See supra § 209. 


47. Lawrence v. Potter, 113 S.E. 
266, 91 W.Va. 361. 


48% Parker v. 
45 W.Va. 399. 


49. Atkinson v. Hewett, 23 N.W. 
889, 63 Wis. 396. 


[a] Where deed by which a ten- 
ant in common acquired his interest 
as such was not recorded until after 
he had conveyed the common proper- 
ty, the purchaser was not bound by 
the secret equity of his vendor’s co- 
tenants. Atkinson v. Hewett, 23 N.W. 
889, 638 Wis. 396. 


50. Lesslie v. Worthington, Wright 
(Ohio) 628. 

[a] Subsequent purchaser with 
notice holds as trustee for the former 
vendee. Lesslie v. Worthington. 
Wright (Ohio) 628. 


51. Nevels v. Kentucky Lumber 
Co., 56 S.W. 969, 108 Ky. 550, 22 Ky.L. 
247, 94 Am.S.R. 388, 49 L.R.A. 416. 


[a] Reason for rule.—The fact 
that the tenant undertaking to sell 


Brast, 32 S.E. 269, 


‘the property did not himself have 


erty is sufficient to justify his declin- 
ing to receive it. Neve's v. Kentucky 
Lumber Co., 56 S.W. 969, 108 Ky. 550, 
22 Ky.L. 247, 49 L.R.A. 416, 94 Am. 
S.R. 388. 


52. Ouster and adiverse possession 
as between cotenants generally see 
supra §§ 32-61. 


53. Tansman v. Faris, 59 Cal. 663. 


Adverse possession by one tenant 
in common as against cotenants gen- 
erally see supra §§ 43-61. 


54. Lee v. Follensby, 85 A. 915, 86 
Vt. 401. 


55. Lee v. Follensby, supra. 


56. Amount or extent of resovery 
in actions between tenants in common 
and third pexsomus generally see infra 
§§ 248, 249. 


Remedies of tenants in common in- 
ter se generally see supra §§ 136-208. 


57. Ky.—Nevels v. Kentucky Lum- 
ber Co., 56 S.W. 969, 108 Ky. 550, 22 
Ky.L. 247, 94 Am.S.R. 388, 49 L.R.A. 
416; Ballentine v. Joplin, 48 S.W. 417, 
105 Ky. 70, 20 Ky.L. 1062. 


Mich.—Benedict v. Torrent, 47 N. 
W. 129, 83 Mich. 181, 21 Am.S.R. 589, 
11 L.R.A. 278; Richey v. Brown, 25 
N.W. 386, 58 Mich. 435. 


iY tae onerinene v. Clark, 46 N.Y. 
354, 


Wash.—Klundt v. Bachtold, 188 P. 
924, 927, 110 Wash. 594. 


Wis.—Ashland Lodge No. 63, I. O. 
O. F. v. Williams, 75 N.W. 954, 100 
Wis. 223, 69 Am.S.R. 912. 


“Where one who has a common 
ownership with another of personal 
property undertakes to and does sell 
the whole of the property, there is one 
of two courses open to the other own- 
er: First, he may become co-owner 
with the new purchaser, or if the new 
purchaser has destroyed the property, 
he may recover of him the value of 
his interest.” Klundt v. Bachtold, su- 
pra. 


538. Ga.—Starnes v. Quin, 6 Ga. 
4. 


Mass.—Weld v. Oliver, 21 Pick. 559. 
N.Y.—Ferris v. Nelson, 69 N.Y.S. 
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but the proceeds of such property cannot be fol- 
lowed into a trade or business in which such pro- 
ceeds have been invested.®® As the sale of the com- 
mon property by a tenant in common therein, or 
one claiming under him, without the consent of his 
cotenants, does not pass title of the nonconsenting 
cotenants’ interest,®° they may be entitled, as against 
the purchaser of the common property, to a remedy 
for his subsequent conversion.*! Although tenants 
in common who, without authority of their coten- 
ants, transfer more than their own interest in com- 
mon property, are not regarded as trustees of the 
proceeds for the nonassenting cotenants,°? the pur- 
chaser may be held to be a trustee for the noncon- 
senting cotenants,®* and, in case of fraud, equity 
may permit the nonassenting cotenant to recover his 
proportionate share of the proceeds.°* Equity will 
not, however, give injunctive relief to prevent a 
removal of common property sold without authority 
by a tenant in common where the property is not 
of peculiar value.*® In a proper ¢ase the remedy 
of a nonassenting cotenant may be by way of an 
accounting,®** and, in a case where a tenant ratifies 
an unauthorized sale on credit to a purchaser who 


subsequently becomes insolvent, the ratifying ten- 
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maintain 


ant may compel his cotenant to bear a proportionate 
part of the loss.®7 . 


If tenant in common authorized or ratified sale of 
the common property by his cotenant, he may main- 
tain an action against the purchaser for his share of 
the price.®® 4 


Where tenant exceeds authority. Where a tenant 
in common is authorized to sell the whole common 
property but exceeds his authority in doing so his 
cotenant’s remedy is against him rather than against 
the purchaser.°®® 


On nonconsenting cotenant’s election to pursue 
one of the remedies open to him, he is precluded 
from following another remedy.’° 


Statutory provisions authorizing redemption of 
common property conveyed to third persons by one 
tenant in common are limited in their application 
to sales actually made to such persons.*+ 


‘[§ 229] (f) Contract or Option To Sell. In the 
absence of authority from his cotenants, a tenant 
in common has no power to bind them by a contract 
to sell the whole estate in common property ;*? but, 


trover ) App.) 48 S.W. 272. 


999, 60 App.Div. 430. 


Okl.—Logan v. Oklahoma Mill Co., 
79 P. 1038, 14 Okl. 402. 


Nara rs pa Appeal, 79 Pa. 220, 
Oe 


“Tf one tenant in common of a chat- 
tel sells it, it is an ouster and con- 
version, and his cotenant may follow 
the chattel in the hands of the pur- 
chaser, or may hold the wrongdoer 
responsible in damages, to the full 
extent of the value of his interest 
in the chattel of which he has been 
deprived.” Coursin’s Appeal, supra. 


59. Coursin’s Appeal, supra. 
60. See supra § 225. 
61. U.S.—Duff v. Bindley, 16 F. 


Ala.—Hairslip v. Brannum; 73 So. 
464, 466, 198 Ala. 214 [cit Cyc]. 


Ga.—Starnes v. Quin, 6 Ga. 84. 


Ky.—Nevels v. Kentucky Lumber 
Co., 56 S.W. 969, 108 Ky. 550, 22 Ky.L. 
247, 94 Am.S.R. 388, 49 L.R.A. 416. 


Me.—Fleming v. Katahdin Pulp, 
etc., Co., 44 A. 378, 93 Me. 110; Miller 
v. Thompson, 60 Me. 322. 


Mass.—Weld v. Oliver, 21 Pick. 559. 


N.Y.—Van.Doren v. Balty, 11 Hun 
ae Beecher y. Bennett, 11 Barb. 


Pa.—Coursin’s Appeal, 79 Pa. 220; 
Sal v. Johnson, 17 Pa. 873, 55 Am. 


Tex.—Worsham y. Vignal, 24 S.W. 
562, 5 Tex.Civ.App. 471. 


Vt.—White v. Morton, 22 Vt. 15, 52 
Am.D. 75. 


N.S.—McLellan v. McDougall, 28 N. 
Senos, 7 


[a] Property sold in execution 
against tenant in common.—Where 
common property is sold at a sheriff’s 
sale in execution of a judgment 
against one tenant in common and re- 
sold by the purchaser he is liable in 
trover to cotenants of the execution 
ag as McLellan v. McDougall, 28 


[b] Timber.—The nonconsenting 


cotenants may i 
against the vendee of a tenant in com- 
mon for timber cut from common 
land. Duff v. Bindley, 16 F.. 178; 
Fleming v. Katahdin Pulp, etc., Co., 
44 A, 378, 93 Me. 110. 


62. City ¢f Jacksonville v. Brow- 
ard, 122 So. 521, 97 Fla. 885; Milton v. 
Hogue, 39 N.C. 415. 


[a] Reason for rule—(1) The 
nonassenting cotenants retain their 
legal title to the property (City of 
Jacksonville v. Broward, 122 So. 521, 
97 Fla. 885; Milton v. Hogue, 39 N.C. 
415), (2) and they have their remedy 
at law (Milton v. Hogue, supra). 


63. Ennis v. Hutchinson, 30 N.J. 
Kq. 110. 


64 Garr v. Boswell, 38 S.W. 513, 
18 Ky.L. 814. 


65. Mason vy. Norris, 18 Grant Ch. 
(Ont.) 500. 


[a] For example, where one ten- 
ant without authority of his coten- 
ants sold oil stored in a tank, the 
purchaser will not be enjoined from 
removing such oil in a suit by such 
cotenant since oil is a staple com- 
modity. Mason v. Norris, 18 Grant 
Ch. (Ont.) 500. 


66. Ill—Hammer v. Johnson, 44 
Til. 192. 


Mass.—Miller v. Miller, 7 Pick. 133, 
19 Am.D. 264. 


Mo.—Walker v. Evans, 71 S.W. 
1086, 98 Mo.App. 301. 


N.Y.—Wright v. Wright, 59 How. 
Pr Oe 


Tex.—Gillum v. St. Louis, ete., R. 
Co., 23 S.W. 717, 5 Tex.Civ.App. 338. 


[a] Thus, where one tenant in 
common sells marketable timber 
growing on the common land, the 
remedy of the other cotenants is by 
way of an accounting. Gillum v. St. 
Louis, ete., R. Co., 23 S.W. 717, 5 Tex. 
Civ.App. 338. 


67. Rogers v. White, 6 Me. 193. 


68 Oviatt v. Sage, 7 Conn. 95; 
Putnam v. Wise, 1 Hill (N.Y.) 234, 37 
Am.D. 309. \ 


69. Cline v. Stradlee, (Tenn.Ch. 


[a] Thus, where a tenant in com- 
mon of a machine which he was au- 
thorized to sell took a note for the 
machine and subsequently purchased 
the machine for himself and surren- 
dered the note to the makers, they 
were not liable to his cotenants who 
were required to proceed against him. 
Seats Stradlee, (Tenn.Ch.App.) 48 


70. See case infra this note. 


[a] Retention of common property 
by cotenant refusing to ratify a sale 
thereof precludes an action for con- 
version. Rodermund v. Clark, 46 N. 


Y. 354. 
71. See case infra this note. 


[a] In the Philippines Civ. Code 
art 522, authorizing a codwner of 
property held in common to redeem 
the same when sold to a third person, 
is applicable only to cases where the 
sale is made to third persons rather 
than to other cotenants. Estrada v. 
Reyes, 33 Philippine 31. 


72. U.S.—Camp Mfg. Co. v. 
292 F. 182. ab Ss oie bes a 


Ala.—Pearce v. Third Ave. Im- 
Tee esee Co., 128 So. 396, 221 Ala. 


Iowa.—Mathias v. Mathias, 149 N. 
W. 87, 167 Iowa 81. oY 


N.Y.—Albert v. Schrank, 196 N.Y.S. 
511, 203 App.Div. 149. 


Pa.—McKinley v. Peters, 3 
111 Pa. 283. aa 


[a] Otherwise stated.—‘The mere 
fact of ownership by two persons of 
a parcel of property as tenants in 
common does not constitute each a 
general agent of the other to enter 
into an executory agreement for the 
See os ine NN Albert v. 

chrank, oka OLS ebliSs 2: 6 
Div. 149. end ene 


[b] Mines and minerals.—A ten- 
ant in common of minerals may not 
enter into any agreement with rela- 
tion to the sale thereof that would 
unduly prejudice the interests of his 
cotenants but he can only convey or 
contract with relation to such inter- 


——— ES | Contract, With Tolation to such inter- 
sy . 


or later cases, developments and changes in the law see Annotations, same title and section number. 


~ 


§§ 229-230] 


if a tenant in common is duly authorized to sell the 
entire common property, and he makes a contract 
of sale, then his cotenants and their grantees with 
notice are bound thereby.** A tenant in common 
who contracts to sell the entire property but is un- 
able to procure his cotenants’ consent may be re- 
quired to convey his own undivided interest in the 
common property,’* although his grantee cannot be 
required to accept less than a conveyance of the 
entire property.7> ‘ 


Estoppel. In the absence of evidence that he has 
received benefits from a cotenant’s contract to sell 
the common property, a nonassentiag tenant is not 
estopped from denying the invalidity of such con- 
tract as to himself.7® 


Ratification. For a tenant in common to ratify 
an unauthorized contract for the sale of the common 
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ratifying tenant have full knowledge of all the mate- 
rial terms and provisions of the contract and that 
he agree to such terms and provisions.?7 His agree- 
ment may be manifested by his acts and conduct.7§ 


Rescission, A tenant in common cannot bind his 
cotenant by an agreement to rescind a valid contract 
for the sale of common property.7® 


Option. Although none less than all of the tenants 
in common may bind their cotenants by an option 
to sell the common property to a third person,®° 
tenants who give such an option to sell the whole 
property are themselves bound.®1 


[§ 230] (2) Of Cotenant’s Undivided Interest’? 
—(a) In General. A tenant in common may, with- 
out the consent of his cotenants, convey or dispose 
of his undivided interest in the common property so 
loag as he does not prejudice the rights of his co- 


property to a third person it is necessary that the 


ests as he may own therein. McKin- 
ley v. Peters, 3 A. 27, 111 Pa. 283. 


73. Michenor v. Reinach, 21 So. 
552, 49 La.Ann. 360; Cline v. Strad- 
lee, (Tenn.Ch.App.) 48 S.W. 272; Cecil 
v. Clark, 39 S.E. 202, 49 W.Va. 459; 
McWhinne v. Martin, 46 N.W. 118, 77 
Wis. 182. 


rs Seu Steel v. Murphy, 10 OhioApp. 


Sale of undivided interest generally 
see infra §§ 230-234. 


yeas Steel v. Murphy, 10 OhioApp. 


76. Naylor v. Parker, 
App.) 139 S.W. 98. 


[a] Thus (1) where there was no 
evidence that a tenant in common ac- 
cepted any benefits under a contract 
by his cotenant to sell the entire 
property purporting to bind both, the 
cotenant, who was not a party to the 
contract except by the signing of his 
name thereto by his cotenant without 
authority, was not estopped to deny 
such want of authority. Naylor v. 
Parker, (Tex.Civ.App.) 139 S.W. 93. 
(2) Nor was the nonassenting coten- 
ant, in order to avoid an estoppel, re- 
quired to repudiate the contract or to 
take any action in the premises to 
notify the purchaser of his coten- 
ant’s lack of authority, but on the 
contrary was entitled to ignore the 
transaction. Naylor v. Parker, su- 
pra. ‘ 

77. Mathias v. Mathias, 149 N.W. 
87, 167 Iowa 81; Parker v. Naylor, 
(Tex.Civ.App.) 151 S.W. 1096. 


a] Mere acceptance of purchase 
price will not, in the absence of a 
Showing of knowledge of the circum- 
stances connected with the sale, 
amount to a ratification of an unau- 
thorized contract for the sale of com- 
mon property. Mathias v. Mathias, 
149 N.W. 87, 167 Iowa 81. 


7g. See cases infra this note. 


[a] Acts or conduct amounting to 
ratification.—(1) Acceptance by a 
tenant in common of part payment 
of the purchase price of the sale of 
common property by a cotenant with- 
out authority may constitute a ratifi- 
cation of a contract for such _ sale. 
Stuart v. Mattern, 105 N.W. 35, 141 
Mich. 686. (2) Deeds executed by 
tenants in common and placed in the 
hands of a third person for delivery 
constitute a ratification of a previous 
contract for the sale of the common 
property by one of them. Johnston 
vy. Jones, 4 So. 748, 85 Ala. 286. 


79. Friar v. Baldridge, 120 S.W. 


(Tex.Civ. 


989, 91 Ark, 133. 


80. 
351, 212 Mich. 657. 


81. Cooper v. Pierson, supra. 


[a] Thus, where three tenants in 
common of three city lots, which were 
presumptively severable, gave an op- 
tion to sell, insufficient under the 
statute of frauds, and one of them 
thereafter signed an extension which 
cured the defects in the option, that 
tenant may be held to the contract by 
the purchaser although his cotenants 
are not bound, since one tenant in 
common can sell his interest in the 
common property. Cooper v. Pierson, 
180 N.W. 351, 212 Mich. 657. 


82. Tenant’s right to bind his un- 
divided interest by: 


Contract generally see supra § 210. 
Lease see supra § 221. 
Mortgage see § 223. 


83. U.S.—Grimes v. Grimes, 52 F. 
(2d) 171; Parker v. Sinclair, 25 F.(2d) 
570 [cert den 49 S.Ct. 22, 278 U.S. 
619, 73 L.Ed. 541). 


Ala.—Pearce v. Third Ave. Im- 
provement Co., 128 So. 396, 221 Ala. 
209; O’Neal v. Cooper, 67 So. 689, 
191 Ala. 182. ; 


Ark.—Goodrich v. Darr, 256 S.W. 
868, 161 Ark. 514; Carle v. Wall, 16 
S.W. 293; Titsworth v. Frauenthal, 
12 S.W. 498, 52 Ark. 254. 


Cal.—Middlecoff v. Cronise, 100 P. 
232, 155 Cal. 185, 17 Ann.Cas. 1159; 
Stark v. Barrett, 15 Cal. 361; People 
v. Marshall, 8 Cal. 51; Waterford Irr. 
Dist. v. Turlock Irr. Dist., 194 P. 757, 
50 Cal.App. 213; Goldberg v. Getz, 
163 P. 221, 32 Cal.App. 418. 


Colo.—Wanamaker Ditch Co. v. 
Pettit, 3 P.@2d)~ 295, 89 Colo. 344; 
Wanamaker Ditch Co. v. Reno, 244 P. 
602, 79 Colo. 153. 

Conn.—Humphrey v. Gerard, 77 A. 
65, 83 Conn. 346; Barnum y. Landon, 
25 Conn. 137. 

Idaho.—Anderson y. Carrigan, 298 
P. 673, 50 Idaho 550; Twin Falls Or- 
chard & Fruit Co. v. Salsbury, 117 P. 
118, 20 Idaho 110. 

Ind.—Davidson vy. Coon, 25 N.E. 
601, 125 Ind. 497, 9 L.R.A. 584. 

Jowa.—Clark Bros. v. Watson, 159 
N.W. 761 [mod 163 N.W. 463, 180 
Iowa 721]. 

Kan.—Jones v. Way, 97 P. 437, 78 
Kan. 535, 18 L.R.A.N.S. 1180. 

Me.—Bird v. Bird, 40 Me. 398; 
Arthur v. Lane, 15 Me. 245. 


Mc- 


tenants in the premises.®® 


And this right exists 


Md.—Reinicker y. Smith, 2 Harr.& 


Cooper v. Pierson, 180 N.w.|J- 421. 


Mass.—Roxbury Painting & Deco- 
rating Co. v. Nute, 123 N.E. 391, 233 
Mass. 112, 4 A.L.R. 680. 


Mich.—Pellow v. Arctic Mining Co., 
128 N.W. 918, 164 Mich. 87, 47 L.R.A. 
N.S. 573, Ann.Cas.1912B 827; Mee v. 
Benedict, 57 N.W. 175, 98 Mich. 260, 
39 Am.S.R. 543, 22 L.R.A. 641; Ruppe 
v. Steinbach, 12 N.W. 658, 48 Mich. 
465; Campau vy. Campau, 5 N.W. 1062, 
44 Mich. 31. 


Ce Soy ed v. Benoist, 7 Mo.App. 


N.J.—King v. Wilson, 34 A. 394, 54 
Ni J Eq. 247... ° 


N.Y.—Barson v. Mulligan, 84 N.E. 
75, 191 N.Y. 306; Hudson v. Swan, 83 
N.Y. 552; Mersereau v. Norton, 15 
Johns. 179. - 


N.C.—Roberts v. Dale, 88 S.E. 778. 


Okl.—Kerfoot v. Greenlee, 209 P. 
444, 87 Okl. 69; Perry v. Jones, 150 
P. 168, 48 Okl.. 362. 


Or.—Phipps v. Taylor, 
15 Or. 484. 

Philippine.—Baltran vy. Doriano, 32 
Philippine 66; Mainit v. Bandoy, 14 
Philippine 730; Lopez v. Ilustre, 5 
Philippine 567. 


R.I.—Crocker vy. Tiffany, 9 R.I. 505. 
S.C.—Boyce v. Coster, 23 S.C.Eq. 


167 Bethan, 


25 
sae roe v. Powers, 230 N.W. 


Tex.—Peterson v. Fowler, 11 S.W. 
534, 73 Tex. 524; Watson v. Beall, 


(Civ.App.) 279 S.W. 543; Worsham 
v. Vignal, 24 S.W. 562, 5 Tex.Civ. 
App. 471. 


Utah.—Garner v. Anderson, 248 P. 
496, 67 Utah 558. 


Vt.—McElroy v. McLeay, 45 A. 898, 
71 Vt. 396; Sanborn v. Morrill, 15 Vt. 
700. 


Wash.—De La Pole v. Lindley, 230 
P. 144, 146, 1381 Wash. 354; Jones v. 
Berg, 177 P. 712, 105 Wash. 69; Ver- 
mont L. & T. Co. v. Cardin, 53 P. 164, 
19 Wash. 304. 


“One tenant in common may law- 
fully sell, . or otherwise dis- 
pose of his interest in the common 
property without the consent of his 
cotenant, and without the cotenant 
joining in the instrument of convey- 
ance by which the interest is con- 
veyed.” De La Pole v, Lindley, supra. 


“Bach tenant has the unquestion- 
able right to alienate his interests or 
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regardless of the rights of the tenants in common 
to have the common estate partitioned,®* and not- 
withstanding the land held in common consists of 
But a tenant in 
common may not convey his interest in the common 
property to the prejudice of his cotenants.*® 
it has been held that one tenant in common cannot 
so dispose of his interest in the soil to one person 
and his interest in the minerals to another person 
as to prejudice the rights of his cotenants therein.®? 


two or more separate tracts.°° 


to make any disposition of such in- 
terests as he may choose, regardless 
of the wishes of the other tenants or 
joint owners.” Garner v. Anderson, 
248 P. 496, 499, 67 Utah 553. 


[a] History.—‘'There was a time 
when the authorities seemed to sup- 
port the view that a conveyance by 
one cotenant alone of any portion of 
land or interest therein, held by him 
in common with another .. was 
wholly void and ineffectual to trans- 
fer even the interest of such coten- 
ant. However, . . such is not 
the law according to present day au- 
thority.” Jones v. Berg, 177 P. 712, 
716, 105 Wash. 69. : 


[b] Reason for rule.—‘The same 
legal principle that gives to one of 
several tenants in common the right 
to maintain an action for the recov- 
ery of his undivided share in real 
property confers upon them the pow- 
er to alienate the same.” Barson v. 
Mulligan, 84 N.E. 75, 81, 191 N.Y. 306. 


[c] Rule forbidding imposition of 
easements inapplicable.—(1) The 
principle that one tenant in common 
cannot by his sole act impose an ease- 
ment on the common property (see 
supra § 212) (2) has no application 
to a conveyance of a tenant’s own un- 
divided interest in common property 
(Wanamaker Ditch Co. v. Reno, 244 
PB. 602, 79 Colo. 153). 


{d] Mutual duty of trust and con- 
fidence between tenants no bar.—(1) 
“This relation of mutual trust and 
confidence . . . does not extend 
to and will not of itself operate to 
impair the right of one cotenant to 
dispose of his interest without con- 
sulting his cotenant at any time and 
for the best price obtainable.” Gold- 
berg v. Getz, 163 P. 221, 222, 32 Cal. 
App. 418. (2) “That is to say, in the 
absence of contractual relations, ex- 
press or implied, existing in conjunc- 
tion with the relation of cotenancy, 
there is nothing in the obligation of 
mutual trust and confidence which 
accompanies the latter relation which 
prevents one cotenant, acting inde- 
pendently in his own behalf, from de- 
manding and receiving for a sale of 
his interest a greater sum than that 
paid to the other.” Goldberg v. Getz, 
supra. (3) Fiduciary relation of co- 
tenants inter se see supra § 23. 


fe] Object of a conveyance of the 
tenant’s undivided interest is the 
substitution of the grantee for the 
grantor as the owner of the interest 
which the latter had. Humphrey v. 
Gerard, 77 A. 65, 83 Conn. 346. 


{f] Im Mexico, under the law of 
the state of Vera Cruz (Civ. Code art 
2683), a tenant in common cannot 
eonvey his share of the undivided 
property without giving his coOwners 
notice so that they can make use of 
their preferential right to purchase. 
Mexican Gulf Oil Co. v. Compania 
Transcontinental De Petroleo, S. A, 
281 F. 148 [aff 292 BF. 846]. 


{g] Conveyance by one out of pos- 
session.—Under the rule that there 
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dee 


Thus 


cannot be a valid conveyance of prop- 
erty by one out of possession, tenants 
in common conveying their undivided 
interests are favored by the pre- 
sumption that possession of one is 
possession of all. Bird v. Bird, 40 
Me. 398. 


{h] Rule applied to tenants in 
common of: (1) Chattels. Carle v. 
Wall, (Ark.) 16 S.W. 293; Titsworth 
v. Frauenthal, 12 S.W. 498, 52 Ark. 


254; MeArthur v. Lane, 15 Me. 245; 
Sharp v. Benoist, 7 Mo.App. 534; 
Hudson v. Swan, 83 N.Y. 552; Phinvps 


v. Taylor, 16 P. 171, 15 Or. 484; Wor- 
sham v. Vignal, 24 S.W. 562, 5 Tex. 
Civ.App. 471; Rocky Mountain Stud 
Farm Co. v. Lunt, 151 P. 521, 46 Utah 
299; Sanborn v. Morrill, 15 Vt. 700, 
40 Am.D. 701; Vermont L. & T. Co. 
v. Cardin, 53 P. 164, 19 Wash. 304; 
Lucado v. Lester, 143 S.E. 155, 105 W. 
Va. 491. (2) Water rights. Water- 
ford, Irr. Dist. v2 Purloek irr, Dist; 
L94 P57, 50 CaleAnp.218,..(38)) A 
ditch. Wanamaker Ditch Co. v. Pet- 
tit, 3 P.(2d) 295. 89 Colo..344. (4) Oil 
in place. Rolls v. Woods, (Tex. 
Commn.Apn.) 291 S.W. 532 [aff (Civ. 
App.) 268 S.W. 988]. 


84, Kerfoot v. Greenlee, 209 P. 444, 
87 Okl. 69; Horgan vy. Bickerton, 23 
A. 28, 24 A. 772, 17 R.F. 488; Rolls v. 
Woods, (Tex.Commn.App.) 291 S.W. 
532 [aff (Civ.App.) 268 S.W. 988]. 


[a] Neither legal nor moral duty 
exists as between tenants in common 
which would prevent one tenant from 
disposing, of his own undivided in- 
terest notwithstanding such disposal 
would prevent a cotenant from hay- 
ing a division in kind of the common 
property. Kerfoot v. Greenlee, 209 P. 
444, 87 Ol. 69. 


{b] “Oil in place under the land is 
real property, and whether it could, 
or could not, be partitioned, would 
afford no valid reason why a joint 
owner could not sell [or] convey 
- . . his interest therein.” Rolls 
v. Woods, (Tex.Commn.App.) 291 S. 
ee 534 [aff (Civ.App.) 268 S.W. 


85. Shepherd v. Jernigan, 10 S.W. 
765, 51 Ark. 275, 14 Am.S.R. 50; Green 
v. Arnold, 11 R.I. 364, 23 Am.R. 466; 
Crocker v. Tiffany, 9 R.I. 505; Peter- 
aot v. Fowler, 11 S.W. 534, 73 Tex. 


86. Shoup v. Cummins, 166 N.B. 
118, 384 Ill. 539, 65 A.L.R. 887. See 
canes infra this note; and infra note 
87, 


[a] Timber.—A tenant in common 
of land may not convey his undivided 
interest in timber growing thereon so 
as injuriously to affect the rights of 
his cotenants. Gillum v. St. Louis, 
ete: RilCoyi23 So Wep it, Ober Civ. 
App. 838. 


87. Adam v. Briggs Iron Co., 7 
Cush. (Mass.) 361; Boston. Frank- 
linite Co. v. Condit, 19 N.J.Eq. 394. 


88. Waring v. Crow, 11 Cal. 366. 
[a] Reason for rule.—‘‘This would 
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Mere passive acquiescence of tenants in common 
in the sale of a tenant’s interest by a person hay- 
ing no title cannot confer any interest on the ven- 


[§ 231] (b) Effect’ of Conveyance.°® With cer- 
tain exceptions,®® ordinarily a conveyance by one 
tenant in common of his undivided interest operates 
to transfer the identical interest of the grantor in 
the common property.®+ 
no effect on the interest of the grantor’s cotenants.°” 


But such conveyance has 


be to make title to property pass not 
by the act or assent of the owner but 
by the silence of his associates.” 
Waring v. Crow, 11 Cal. 366, 372. 


9. As creating tenancy in common 
between purchaser and other coten- 
ants see supra § 9. 


As severing tenancy between seller 
and his cotenants see supra § 19. 


$0. See cases infra this note. 


[a] Particular interests not pass- 
ing.—(1) An equitable claim for im- 
provements upon the land will not 
pass by a deed of all the grantors’ 
“right, title, and interest” in and to 
the land. Curtis v. Poland, 2 S.W. 39, 
66 Tex. 511. (2) Nor will a coten- 
ant’s right of subrogation because of 
his payment of more than his share of 
a lien on the entire property thus 
nass. Oliver v. Lansing, 77 N.W. 802, 
57 Neb. 352. (3) A tenant’s rights 
against his cotenant for advances 
made to him does not pass by the 
tenant’s conveyance of all of his right, 
title. and interest in the property toa 
third person. Beezley v. Crosson, 13 
P. 306, 14 Or. 473. 


91. Ala.—O’Neal v. Cooper, 67 So. 
689, 191 Ala. 182. 


Colo.—Wanamaker Ditch Co. v. Pet- 
tit, 3 P.(2d) 295, 89 Colo. 344. 


Ind.—Davidson vy. Coon, 25 N.E. 601, 
125 Ind. 497, 9 L.R.A. 584. 


N.C.—Roberts. v. Dale, 88 S.E. 778, 
171 N.C. 466. 


Tex.—First Nat. Bank v. Brown, 
(Civ-App.) 4 S.W.(2a) 635 [aff 
(Commn.App.) 15 S.W.(2d) 563]; 
Pesce v. Weeks, (Civ.App.) 104 S.W. 

70. 

[a] Conveyance by attorney in 
fact.—Where'an attorney in fact for 
another conveyed a certain tract of 
land, and subsequently an undivided 
one-half interest therein was con- 
veyed back to such attorney personal- 
ly, and not as attorney, a subsequent 
conveyance by him of a portion there- 
of for the former owners merely 
passed his own interest in the com- 
mon property. Eason v. Weeks, (Tex. 
Civ.App.) 104 S.W. 1070. 


[b] Interest in whole property.— 
The deed by_a tenant in common of 
his undivided interest in a parcel of 
land carried his proportionate inter- 
est in the whole tract of land held 
in common rather than his interest 
as represented by a specific portion of 
such land. First Nat. Bank v. Brown, 
(Tex.Civ.App.) 4 S.W.(2d) 635 [aff 
(Commn.App.) 15 S.W.(2d) 563]. 


92. Ala.—O’Neal v. Cooper, 67 E 
689, 191. Ala. 182. af Re 
Conn.—Humphrey v. Gerard : 
65, 83 Conn. 346. es 
Wiis bee one Orchard & 
rui o. v. Salsbury, 117 P. 118, 2 
Idaho 110. % . 
N.C.—Roberts v. Dale, 88 S.E. 
171 N.C. 466. mak 
Tex.—Liddell v. Gordon, (Commn. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§§ 231-233] 


Generally equity will give full effect to a convey- 
ance of an undivided interest in common property 
when this ean be done without prejudice to the 
nongranting cotenants.®? 


[§ 232] (c) Rights and Liabilities of Grantees.°4 
As a conveyance of the undivided interest by one 
tenant in common ordinarily operates to transfer 
the exact interest of the grantor,®® the grantee can 
acquire no greater interest than that of his grantor,®® 
and a grantee with notice takes subject to the equi- 
ties of the other cotenants,®? although the rule is 
held to be otherwise in the absence of sufficient no- 
tice.°§ Under the general rule that a purchaser in 
possession cannot dispute the title of his vendor,?® 
the purchaser of the undivided interest of a ten- 
ant in common cannot assert as against such ten- 
ant a title subsequently acquired. 


Liability for rent.2 A lessee of common property 
purchasing the interest of one of the tenants in com- 
mon remains liable to his grantor’s cotenants for their 
proportionate share of the rent agreed upon.? In 
the absence of an agreement between the grantor 
and his cotenants, the grantee is liable for rent of 
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only SO. much of common farm land as is fit for 
cultivation at the time he enters and takes posses- 
sion.* 


Purchaser cannot complain of the failure of his 
grantor’s cotenants to join in the sale of the whole 
common property.® 


Subsequent grantees. Grantees under a convey- 
ance by one cotenant cannot, by subsequent dealings 
between themselves, in any way affect the interests 
e the other cotenants therein, without notice to 
them. 


Grantee of coparcener’s undivided interest ac- 
quires only an inchoate title? which is subject to 
the equities attached to the interest in the lands of 
the grantor.* The rights of such a grantee are those 
of a tenant in common with the other coparceners.® 


[§ 233] (d) Remedies of Nonconsenting Coten- 
ants. Under appropriate statutes, where one tenant 
in common conveys his undivided interest in the 
common property, his cotenants mav, under pre- 
penne conditions, redeem such interest from the 
sale.?° 


Avp.) 254 S.W. 1098 [rev (Civ.Avrn.) 
241 S.W. 7501: Watson v. Beall. (Civ 
Ann.) 279 S.W. 543: Eason v. Weeks, 
(Civ.App.) 104 S.W. 1070. 


[a] Otherwise stated.—‘“‘Such act 
does not impose any additional burden 
on the property.” Wanamaker Ditch 
v. Reno, 244 P. 602, 79 Colo. 153, 


93. Seavey v. Green, 1 P.(2d) 601, 
hon, Ory 127, toc AsL Re 450. 


94. Rights of grantees under ten- 
ant’s purported conveyance of more 
than his share of common property 
see supra § 227. 


95. See supra § 231. 


96. Twin Falls Orchard & Fruit 
Co v. Salsbury, 117 P. 118, 20 Idaho 
110; Nickels v. Miller, 191 S.E. -68, 
126 Va. 59. And see infra this section. 


97. Ark.—Bowman v. Pettit, 56 S. 
W. 780, 68 Ark. 126; Haines v. Mc- 
Glone, 44 Ark. 79. 


Ga.—Turnbull v. Foster, 43 S.E. 42, 
116 Ga. 765. 


Iowa.—Clark Bros. v. Watson, 159 
N.W. 761 [mod 163 N,.W. 463, 180 Iowa 
7211; McNamara v. McNamara, 149 
N.W. 642, 167 Iowa 479. 


Mass.—Marks v. Sewall, 120 Mass. 
174; Torrey v. Cook, 116 Mass. 163; 
Weld v. Oliver, 21 Pick. 559. 


Mich.—Moreland v. Strong, 73 N.W. 
140, 115 Mich. 211, 69 Am.S.R. 553. 


Mo.—Beck vy. Kallmeyer, 42 Mo. 
App. 563. 


N.Y.—Matter of Lucy, 24 N.Y.S. 
352, 4 Misc. 349. 


Tex.—Cotton v. Rand, (Civ.App.) 
51 S.W. 55 [rev 51 S.W. 838, 93 Tex. 
7. and mod on reh 53 S.W. 343, 93 
Tex. TI: 


Utah.—Manti City. Sav. Bank v. 
Peterson, 93 P. 566, 33 Utah 209, 126 
Am.S.R. 817. 


“The grantee or successor of such 
a cotenant simply steps into the shoes 
of his grantor subject to all the rights 
of the other cotenants and their suc- 
cessors.” Middlecoff v. Cronise, 100 
P. 232, 155 Cal. 185, 17 Ann.Cas. 1159. 


fal Purchase of interest previous- 
ly sold to cotenant.—The purchase by 
a third person of the undivided inter- 


est of one tenant in common, with 
knowledge that such interest has al- 
ready been sold to another cotenant 
therein, disentitles such vendee with 
notice from any interest in such pur- 
chased property, at least until after 
he shall have placed the first vendee 
thereof in statu quo. Haines v. Mc- 
Glone, 44 Ark. 79. 


[b] Recording statute inapplica- 
ble.—Code § 2925, which requires that 
instruments affecting real estate shall 
be recorded, applies only to instru- 
ments which are entitled to be record- 
ed, ard not to a right of contribution 
vested in one cotenant through his 
payment of a mortgage against the 
estate, hence a purchaser of a co- 
tenant’s interest takes subject to right 
of contribution. McNamara v. Mc- 
Namara, 149 N.W. 642, 167 Iowa 479. 


98. Nelson v. Wentworth, 138 N.E. 
917, 244 Mass. 457; Nalle v. Thomp- 
son; 73 S.W. 599, 173 Mo. 595; Van 
Cleve v. Meyers, 155 A. 482, 108 N.J. 
Eq. 421. 


[a] Right to rely on record.—(1) 
A. cotenant’s possession under record 
title is referable to that title, and the 
vurchaser of an undivided interest 
in the common property may rely on 
the record. Van Cleve v. Meyers, 155 
A. 482, 108 N.J.Eq. 421. (2) Hence 
@ purchaser from one cotenant need 
not inquire of a cotenant to protect 
himself as “purchaser in good faith.” 
Van Cleve v. Meyers, supra. 


[b] Knowledge of unanthorized 
lease as notice.—(1) Knowledge by 
the purchaser of the interest of a ten- 
ant in common, of a lease executed by 
one having no authority to bind his 
grantor, did not preclude him from 
exercising all rights of his grantor in 
property set apart to him on partition. 
Nelson v. Wentworth, 138 N.E. 917, 
244 Mass. 457. (2) Right of one ten- 
ant in common to bind his cotenant by 
lease see supra §§ 214, 221. 


99. See Vendor and Purchaser [38 
Cyc 1614 et seq]. 


1. Lawrence v. Kennedy, 111 S.E. 
142, 90 W.Va. 209. 


[a] Purchaser holding for ven- 
dor’s benefit.—The purchaser of an 
undivided interest who subsequently 
purchases an outstanding interest ad- 


verse to his grantor holds the same 
for the grantor’s benefit on payment 
of consideration by the vendor of the 
undivided interest. Lawrence v. Ken- 
nedy. 111 S.E. 142, 90 W.Va. 299. 


Purchase by tenant in common of 
adverse outstanding interest general- 
ly see supra §§ 76-87. 


2. hiability of cotensants for rent 
generally see supra §§ 63-67. 


3. Noble v. Richie, 36 S.W.(2d) 
375, 237 Ky. 769. 


4 Hancock v. Day, 16 S.C.Eq. 298. 


5. Rocky Mountain Stud Farm Co. 
Vi Lunt, 151 P: 521; 46: Utahr2997 


[a] Thus, where some of the own- 
ers of a horse agreed to trade it for 
another, paying boot money, and the 
seller of the second horse received 
their interests in the first horse and 
the boot money, he cannot complain 
that some of their cotenants would 
not agree to the transaction. Rocky 
Mountain Stud Farm Co. v. Lunt, 151 
P. 521, 46 Utah 299. 


6. Porter v. Stone, 12 So. 208, 70 
Miss. 291; Roll v. Everett, 65 A. 732, 
72 N.J.Eq. 20 [rev 71 A. 2638, 73-N.J. 
Eq. 697, 17 Ann.Cas. 1196]. 


7. ‘Flynn v. Herye, 4 Mo.App. 360. 


Caparcenary or parcenary generally 
see supra § 3. 


8. Flynn v. Herye, 4 Mo.App. 360. 
9. Flynn v. Herye, supra. 


10. Roig v. Central Pasto Viejo, 
Inc., 6 F.(2d) 106; Benitez v. Diaz, 28 
Porto Rico 628. 


[a] Right not lost by agreement 
between vendor and vendee.—Under 
Porto Rico Civ. Code § 1424 et seq, 
authorizing a legal redemption when 
one owner of an estate held in com- 
mon sells his interest, on reimburs- 
ing the purchaser for the amount paid 
or assuming his obligations, such 
right of redemption was not defeated 
because of an agreement by the pur- 
chaser, as part consideration for the 
purchase, to lease certain land to the 
vendors, and where the person seek- 
ing redemption procures the vendee’s 
release from such obligation. Roig 
v. Central Pasto Viejo, Inc., 6 F.(2d) 
106. 


552 [62 C.J.] 


[§ 234] (e) Contract To Sell. Since each tenant 
in common may sell his own undivided interest in 
common property without regard to the wishes of 
his cotenants,!! he may bind himself by a contract 
to sell his own interest;!2 and, in the-absence of a 
condition in the contract specifying that none of the 
tenants shall be bound unless all are bound, a num- 
ber less than all who join in such contract are 
One tenant in common cannot, however, 
by his contract to sell his own undivided interest 


bound.t? 


bind his cotenants.1* 


[§ 235] (3) Of Less than Cotenant’s Share. While 
a conveyance by a tenant in common of less than 


11. See supra § 230. 


12. Ward v. Walker, 
App.) 159 S.W. 320. 


18. Ward v. Walker, supra. 


14. Mitchem v. Wallace, 64 S.E. 
901, 150 N.C. 640; Mercur v. State 
Line, ete., R. Co., 32: A. 1126, 171 Pa. 
12. 


(Tex.Civ. 


[a] Mining land.—A contract of 
sale by one cotenant disposing of his 
interest in mining lands does not bind 
his cotenants to accept a royalty re- 
served to the vendor. Mercur v. 
State Line, etc., R. Co., 32 A. 1126, 
3 p(s es 2 W745 


15. U.S.—Clymer v. Dawkins, 3 
How. 674, 11 L.Ed, 778; Gratz v. 
Land, ete., Imp. Co., 82 F. 381, 27 C.C. 
A. 305. 40 L.R.A. 393 [cert den 19 S.Ct. 
884, 173 U.S. 705, 43 L.Ed. 1186]. 


Ala.—Moragne v. Doe, 39 So. 161, 
143 Ala. 459, 111 Am.S.R. 52. 


Cal.—McLeran v. Benton, 14 P. 879, 
73 Cal. 329, 2 Am.S.R. 814. 


Colo.—Omaha, etc.; Smelting, etce., 
Cor Ve Babor; 24 Po925 5-13 Color 4a, 
16 Am.S.R. 185, 5 L.R.A. 236. 


Fla.—Walker v. Sarven, 25 So. 885, 
41 Fla. 210. 

Kan.—Phipps v. Phipps, 27 P. 972, 
47 Kan, 328. 


Md.—Hamilton v. Conine, 28 Md. 
635, 92 Am.D. 724. 


Mich.—Moreland v. Strong, 73 N.W. 
140, 115 Mich. 211, 69 Am.S.R. 553; 
Campau v. Campau, 5 N.W. 1062, 44 
Mich. 31. i 


Minn.—Fritz v. Ramspott, 79 N.W. 
520, 76 Minn. 489. 


Mo.—Flynn y. Herye, 4 Mo.App. 360. 


N.H.—Great Falls Co. v. Worster, 
15 N.H. 412. 


N.Y.—Stoddard v. Weston, 6 N.Y.S. 
34, 3 Silv.Sup. 18; Coles v. Coles, 15 
Johns. 159, 8 Am.D. 231. 


Pa.—Thompson’s Appeal, 101 Pa. 


car PASSaeatam 
Tenn.—Harlan v. Central Phos- 
phate Co., (Ch.A.) 62 S.W. 614. 
Tex.—Hunter v. Hodgson, (Civ. 


App.) 95 S.W. 637; Cotton v. Rand, 
(Civ.App.), 51 S.W. 55 [rev 51 S.W. 
838, 938 Tex. 7 and mod on reh 58 S., 
W. 3438, 93 Tex. 7]. 


Vt.—Chandler v. Ricker, 49 Vt. 128. 


Eng.—Allen v. Anthony, 1 Meriv. 
282, 35 Reprint 679. 


Can.—McDearmid v. McDearmid, 15 
Can.L.J.N.S. 112. 


[a] Recording conveyance.—As 
between tenants in common, in the 
absence of statute to the contrary, 
there is ordinarily no necessity for 
recording conveyances to third per- 
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the whole of his own share in the eommon property 
may operate to pass that fractional interest which 
it purports to convey,!® particularly where the con- 
veyance is made with the cotenants’ consent,*® and 
subsequent grantees of the same. tenant cannot be 
heard to complain thereof,’ it has been held that, 
where such a conveyance is prejudicial to the rights 
of the grantor’s cotenants, they are not bound.** 


[§ 236] (4) Of Specific Portion of Property—(a) 
In General. One tenant in common cannot prejudice 


his cotenants for conveying a specific part of the 


common property,!® nor can he he the purchaser 
thereof in exclusive possession 0 


the portion con- 


sons of less than the share of the;4 Gray 486; Adam v. Briggs Iron Co., 


grantor in the common estate. 
Falls Co. v. Worster, 15 N.H, 412. 


16. Elkhorn Coal Co. v. Justice, 
260 S.W. 369, 202 Ky. 607. 


[a] Rule that a tenant in common 
cannot convey less than his entire in- 
terest in the property to a stranger 
without his cotenant’s consent does 
not apply to a sale by one tenant in 
common of timber on the part of the 
land occupied by her, with the full 
knowledge and consent of the other 
who did not join in the deed. Elkhorn 
Coal Co. v. Justice, 260 S.W. 369, 202 
Ky. 607. 


17. Stark v. Barrett, 15 Cal. 361; 
Howard v. Bates, 8 Metc. (Mass.) 484. 


18. Burt, etce., Lumber Co. v. Clay 
City Lumber Co., 64 S.W. 652, 653, 111 
Kv. 725, 24 Ky.L. 1019. 


“The law is well settled that where 
one tenant in common conveys to a 
stranger anything less than the full 
undivided interest of the vendor in 
the whole land, where such interest 
is prejudicial to the rights of the 
other cotenants, the conveyance as 
to them is utterly void.’”’ Burt, etc., 
Lumber Co. vy. Clay City Lumber Co., 
supra. 


19. U.S.—Adams v. Yukon Gold 
Coz 251 LE 226 TG6ShC!G An 88.25 


Cal.—East Shore Co. v. Richmond 
Belt. Ryi, (1567 °P.7999,) 172) Gal 174% 
Gates v. Salmon, 85 Cal. 576, 95 Am. 
D. 139; Stark v. Bennett, 15 Cal. 361. 


Conn.—Lucas v. Ferris, 112 A. 165, 
95 Conn. 619; Pastine v. Altman, 107 
A. 803, 98 Conn. 707; Hartford, etc.. 
Ore Co. v. Miller, 41 Conn. 112; Mar- 
shall v. Trumbull, 28 Conn. 183, 73 
Am.D. 667; Griswold v. Johnson, 5 
Conn. 363. 


Ga.—Lawrence y. Boswell, 118 S. 
BE. 45, 155 Ga. 690. 


Bee aie v. Pilipo, 24 Hawaii 


Ind.—Warthen y. Sieffert, 38 N.E. 
464, 139 Ind. 233. 


Kan.—Finley v. Duback, 185 P. 886, 
105 Kan. 664. 


Ky.—Potter v. Wallace, 215 S.W. 
538, 185 Ky. 528; Ball v. Clark, 150 
S.W. 359, 150 Ky. 383. 


Me.—Soutter v, Porter, 27 Me. 405; 
Dunean v. Sylvester, 24 Me. 482, 41 
Am.D. 400. 


Md.—Carroll v. Norwood, 1 Harr.& 
J. 100. YS 


Mass.—Cressey v. Cressey, 102 N. 
BH. 314, 215 Mass. 65; Benjamin v. 
American Telephone & Telegraph Co., 
82 N.E. 681, 196 Mass. 454; Frost v. 
Courtis, 52 N.H. 515, 172 Mass. 401; 
Barnes v. Boardman, 32 N.E. 670, 157 
Mass. 479; Phillips v. Tudor, 10 Gray 
78, 69 Am.D. 306; De Witt v. Harvey, 


Great|7 Cush. 361; 


Peabody v. Minot, 24 
Pick. 329; Blossom v. Brightman, 21 
Pick. 285; Baldwin v. Whiting, 13 
Mass. 57; Varnum v. Abbot, 12 Mass. 
474, 7 Am.D. 87; Bartlet v. Harlow, 
12 Mass. 348, 7 Am.D. 76; Porter v. 
Hill, 9 Mass. 34, 6 Am.D. 22. 


Mich.—Pellow v. Arctic Mining Co., 
128 N.W. 918, 164 Mich. 87, 47 L.R.A. 
N.S. 5738, Ann.Cas.1912B 827; Petit v. 
Flint, etc:, R. Co., 72 N.W. 238, 114 
Mich. 362. 


Miss.—Kennoye v. Brown, 35 So. 
163, 82 Miss. 607, 100 Am.S.R. 645; 
Richardson v. Miller, 48 Miss. 335. 


Mo.—Barnhart v. Campbell, 50 Mo. 
ee McCaul v. Kilpatrick, 46 Mo. 
34. 


Neb.—Jolliffe v. Maxwell, 91 N.W. 
5638, 3 Neb. (Unoff.) 244. 


N.H.—Whitton v. Whitton, 38 N. 
H. 127, 75 Am.D. 163; Great Falls Co. 
v. Worster, 15 N.H. 412; Jeffers v. 
Radcliff, 10 N.H. 242. 


N.J.—Boston Franklinite Co. v. 
Condit, 19 N.J.Eq. 394. 


N.Y.—Hunt v. Crowell, 2 Edm.Sel. 
Cas. 385. 


Ohio.—Dennison vy. Foster, 9 Ohio 
126, 34 Am.D. 429. 


Tenn.—Jewett v. Stockton, 3 Yerg. 
492, 24 Am.D. 594. 


Tex.—Mast v. Tibbles, 60 Tex. 301; 
Good v. Coombs, 28 Tex. 34; Dorn v. 
Dunham, 24 Tex. 366; McKey v.. 
Welch, 22 Tex. 390; Merriweather v. 
Jackson, (Civ.App.) 33 S.W.(2d) 599; 
Broom vy. Pearson, (Civ.App.) 180 S. 
W. 895; Rosborough v. Cook, (Civ. 
App.) 148 S.W. 1120 [aff 194 S.W. 
131]; Collier v. Wm. Cameron & Co., 
117 S.W. 915, 55. Tex.Civ.App. 153. 


Vt.—Lee v. Follensby, 74 A. 327, 83 
Vt. 35, 138 Am.S.R. 1061. 


Wis.—Tipping vy. Robbins, 37 N.W. 
427, 71 Wis. 507. 


[a] “No tenant can convey by 
deed or by the levy of an execution, 
which is a statute mode of convey- 
ance, any specific parcel of the com- 
mon land in severalty, or his propor- 
tion of any specific parcel.’ Peabody 
v. Minot, 24 Pick. (Mass.) 329, 332. 
To same effect Cressey v. Cressey, 
102 N.E. 314, 315, 215 Mass. 65; Var- 
num v. Abbot, 12 Mass. 474, 475. 


[b] Historical note—‘No case 
from the English common law writ- 
ers has . - any direct bearing on 
the question, . . . Upon looking into 
Littleton, Coke and Gilbert, nothing, 
if any thing, is obtained that may be 
said to be properly appertaining to 
the point. In them are numerous cas- 
es of conveyances by joint tenants; 
but they are mostly in transfers of 
different portions or parts of the in- 
terest or estate of the tenancy, not of 
any portion or part of the subject- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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veyed.?° A tenant in common may, however, valid- 
ly convey a specific portion of the common property 
where such conveyance does not prejudice his co- 


tenants.21 


_ Undivided share of a tenant in common to a spe- 
cific part of the common property cannot be validly 
conveyed if to so do would prejudice the rights of 


the tenant’s cotenants.2? 


matter, or land specifically designat- 
ed _in location.” Jewett v. Stockton, 
PEP SES (Tenn.) 491, 493, 24 Am.D. 


[ec] Compared with joint tenant.— 
(1) “During the lives of the tenants, 
the rules regulating the transfer of 
their interest are substantially the 
Same whether they hold in joint ten- 
ancy or in common.” Stark v. Ben- 
nett, 15 Cal. 361, 368 [quot Gates v. 
Salmon, 35 Cal. 576, 588]. (2) Ac- 
cordingly, as in the case of a joint 
tenant who conveys a specific part of 
the joint property (see Joint Tenancy 
§ 25 text and note 52), (3) a tenant in 
common cannot vyalidly convey a 
specific portion of the common prop- 
erty to the prejudice of his cotenants 
(Gates v. Salmon, supra; Stark v. 
Bennett, supra). 


[d] Compared with easement.— 
(1) No distinction can be made be- 
tween a conveyance by metes and 
bounds of property held in common 
and the conveyance of an easement 
on such property, for the reason that 
the latter would or might operate 
equally to the prejudice of the co- 

_ tenant. Benjamin v. American Tel., 
ete., Co., 82 N.E. 681, 196 Mass. 454, 
13 Ann.Cas. 306. (2) Right of one 
tenant in common to grant easement 
on common property see supra § 212. 


[e] Limitation of rule.—‘As this 
rule is adopted for the protection of 
the rights of the other cotenants, it 
shall not be extended further than 
the accomplishment of that object re- 
quires.” Brown v. Bailey, 1 Metce. 
(Mass.) 254, 257. 


[f] “The rule was not aimed at 
the substitution of ers in the 
shoes of one tenant in common, or 
the possible multiplication of tenants 
in common, but at the arbitrary crea- 
tion of estates in severalty carved 
out of the common estate by one ten- 
ant, which, if permitted, would im- 
pair the right of the nonassenting 


tenants to possess the whole estate in’ 


common as well as their right to 
have the whole estate partitioned ac- 
cording to law.” Pastine v. Altman, 
107 A. 808, 805, 93 Conn. 707. 


[g] Presumption of prejudice to 
cotenants; their assent and evidence 
thereof.—(1) “It is suggested .. . 
that the true rule probably is, that 
one co-tenant cannot convey in sev- 
eralty to the prejudice of his co-ten- 
ants. Such is the expression in some 
of the cases; but this is because it 
assumes that a conveyance of part in 
severalty, without their assent, is, of 
course, to their prejudice.” Great 
Falls Co. v. Worster, 15 N.H. 412, 
449. (2) “If their assent is mani- 
fested in a proper manner, there is 
no occasion for the application of the 
rule.’ Great Falls Co. v. Worster, 
supra. (3) But the fact‘that they 
never objected does not indicate that 
the conveyance was not to their prej- 
udice or that they assented. Great 
Falls Co. v. Worster, supra. (4) Evi- 
dence sufficient to show no authority. 
Adams v. Yukon Gold Co., 251 F. 226, 
163 C.C.A. 382. 


{h] Reasons for rule—(1) “The 
foundation of the rule is the injury 
to the [grantor’s] cotenants.” Pea- 
body v. Minot, 24 Pick. (Mass.) 329, 
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[§ 237] (b) Effect of Conveyance.?4 
standing the language in some eases to the effect 
that a conveyance of a specific part of common 
property by a tenant in common is void as to his 
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Notice to grantor’s cotenants does not render valid 
a conveyance of a specific part of common proper- 


Notwith- 


cotenants,?> it is more generally held that such con- 


833. (2) “Such a deed is inoperative 
as to cotenants [of the grantor] if 
for no other reason than, because, if 
it were not, it would affect the rights 
of the co-tenants in respect to parti- 
tion.” Lee v. Follensby, 74 A. 327, 83 
Vt. 35, 138 Am.S.R. 1061. (3) Such 
a conveyance is an attempt to create 
a new and distinct tenancy. Adam v. 
Briggs Iron Co., 7 Cush. (Mass.) 361, 
369. (4) “The ground upon which 
this doctrine is established is, that a 
tenant in common of an entire estate 
is entitled, on partition, to have his 
purparty assigned in one entire par- 
cel, according to his aliquot part. The 
respective co-tenants may convey 
their shares to one or many grantees, 
as they please, so it be of the entire 
estate; because, whether there be 
one or many co-tenants, each may 
still have partition, which is insepar- 
ably incident to an estate in common, 
and have it in one parcel, and of like 
kind and quality with the estate 
which he holds in common. I have a 
moiety; my co-tenant has a moiety. 
He may convey a quarter of the 
whole estate to one, an eighth to an- 
other, a sixteenth to another, and so 
on indefinitely, letting in other co-ten- 
ants with me. But all being seized of 
aliquot parts, in the same estate, and 
of like kind and quality, my right to 
partition is not disturbed by the num- 
ber of co-tenants. But if he could 
convey his aliquot part, in specified 
parcels of the estate, he might dimin- 
ish the value of my right, if not ren- 
der it worthless.” Adam v. Briggs 
Iron Co., supra [quot Ball v. Clark, 
150 S.W. 359, 360;,150 Ky. 383]. (5) 
“As one tenant in common has no 
right, on partition, to select any par- 
ticular portion of the land, and insist 
on having his part set off in that 
specific portion, so he cannot convey 
such a right to his grantee.” McKey 
v. Welch, 22 Tex. 390 [quot Medina 
Oil, Development Co. v. Murphy, 
(Tex.Civ.App.) 233 S.W. 333]. To 
same effect Gates v. Salmon, 35 Cal. 
576, 588, 95 Am.D. 139; Varnum v. 
Abbot, 12 Mass. 447; Great Falls Co. 
v. Worster, 15 N.H. 412, 449. (6) 
“The reason is that it would preju- 
dice the right of the cotenant to a 
partition . . he must not be com- 
pelled to partition one part with one 
co-tenant and another with another 
co-tenant as he would be if such con- 
veyance were good.” Boston Frank- 
linite Co, v. Condit, 19 N.J.Eq. 394, 
400. 


[i] Rule applied to: (1) Timber. 
Lee v. Follensby, 74 A. 327, 83 Vt. 
35, 138 Am.S.R. 1061. (2) Mines. 
Adams v. Yukon Gold Co., 251 F. 226, 
163 C.C.A. 382. (3) Mineral rights. 
Adam v. Briggs Iron Co., Cush. 
(Mass.) 361; Boston Franklinite Co. 
v. Condit, 19 N.J.Eq. 394. (4) Fish- 
ery. Duncan v. Sylvester, 24 Me. 482, 
41 Am.D. 400. 


20. Conn.—Hinman §v. 
worth, 2 Conn. 244 note. 


Ind.—Mattox v. Hightshue, 39 Ind. 


Leaven- 


95 
Me.—Staniford v. Fullerton, 18 Me. 
229; : 
Tex.—Good v. Coombs, 28 Tex. 34; 
Dorn v. Dunham, 24 Tex. 366; Stuart 
v. Baker, 17 Tex. 417. 


Wis.—Shepardson v. Rowland, 28 
Wis. 108. 


21. Lasater v. Ramirez, (Tex. 
Commn.App.) 212 S.W. 935 [rev (Civ. 
App.) 174 S.W. 706]; Brown vy. 
Brown, (Tex.Civ.App.) 230 S.W. 1058; 
Zabawa v. Allen, (Tex.Civ.App.) 228 
S.W. 664; Gosch v. Vrona, (Tex.Civ. 
App.) 227 S.W. 219. ae 


[a] Right dependent on nonpreju- 
dice to cotenant rather than his agree- 
ment or assent.—The right of one co- 
tenant to appropriate or convey a 
specific part of common property does 
not depend on agreement or assent of 
his coOwners, but is conditioned sole- 
ly on the right being exercised with- 
out prejudice or injury to the codwn- 
ers. Gosch v. Vrona, (Tex.Civ.App.) 
227 S.W. 219. To same effect Lasa- 
ter v. Ramirez, (Tex.Commn.App.) 
212 S.W. 935, 9386 [rev (Civ.App.) 174 
S.W. 706]; Brown v. Brown, (Tex. 
Civ.App.) 230 S.W. 1058, 1060. 


[b] Right not affected by disabil- 
ity of cotenant.—Lasater v. Ramirez, 
(Tex.Commn.App.) 212 S.W. 935 [rev 
(Civ.App.) 174 S.W. 706]; Brown v. 
Brown, (Tex.Civ.App.) 230 S.W. 1058. 


[ec] Rule applied.—Where a ten- 
ant in common of land conveyed a 
portion less than her half, and it: ap- 
peared that the lands conveyed acre 
for acre were of no greater value 
than the remainder of the property, 
the conveyance passed good title, not- 
withstanding there had been no par- 
tition. Zabawa v. Allen, (Tex.Civ. 
App.) 228 S.W. 664. 


22. Whitton v. Whitton, 38 N.H. 
127, 75 Am.D. 163; Great Falls Co. v. 
Worster, 15 N.H. 412. 


Conveyance of undivided share gen- 


erally see supra §§ 230-234. 


23. Great Falls Co. v. Worster, 15 
N.H. 412. 


[a] Reason for rule.—‘Notice of 
an invalid conveyance cannot make it 
good.” Great Falls Co. v. Worster, 15 
N.H. 412, 450. 


24. Effect of conveyance by metes 
re bounds as partition see Partition 


26. Duncan v. Sylvester, 24 Me. 
482, 41 Am.D. 400; Adam v. Briggs 
Iron Co., 7 Cush. (Mass.) 361; Bos- 
ton Franklinite Co. v. Condit, 19 N. 
J.Eq. 394; Medina Oil Development 
Co. “ Murphy, (Tex.Civ.App.) 233 S. 
W.. 333. 


[a] “The doctrine that a convey- 
ance by a tenant in common of a 
specific part of the lands held in com- 
mon, or of a special right or easement 
in the common lands, is void as 
against the cotenant is founded on 
principle and sustained by many au- 
thorities.”” Boston Franklinite Co. v. 
Condit, 19 N.J.Eg. 394, 401. 


[b] Necessity of notice of election 
to avoid.—(1) There is no necessity 
on the part of nonconsenting co- 
tenants to notify grantee of a specific 
portion of the common property that 
they elect to avoid such conveyance. 
Duncan v. Sylvester, 24 Me. 482, 41 
Am.D. 400. (2) On the contrary, the 
nonconsenting cotenants may entire- 
ly disregard such conveyance, Dun- 
can v. Sylvester, supra. 
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veyance is merely voidable?® at the election of the 
grantor’s cotenants,?7 who alone can avoid it,?* and 
Except for them 


that only if it prejudices them.*® 

the conveyance is good against the 
fore a conveyance of a specific 
common property is good against 


26. Conn.—Griswold v. Johnson, 5 
Conn. 363. 


Ga.—Walton v. Ward, 82 S.E. 1067, 
142 Ga. 385; Lane v. Malcolm, 81 S. 
BK. 125, 141 Ga. 424. 


Mass.—Cressey v. Cressey, 102 N.E. 
314, 215 Mass. 65; Benjamin v. Amer- 
ican Tel., ete., Co., 82 N.E. 681, 196 
Mass. 454, 13 Ann.Cas. 306; Frost v. 
Courtis, 52 N.E. 515, 172 Mass. 401; 
De Witt v. Harvey, 4 Gray 486; Brown 
v. Bailey, 1 Metc. 254; Nichols v. 
Smith, 22 Pick. 316. 


Mich.—Pellow v. Arctic Mining Co., 
128 N.W. 918, 164 Mich. 87. 47 L.R.A, 
N.S. 578, Ann.Cas.1912B 827. 


Tex.—Heller v. Heller, 269 S.W. 
771, 114 Tex. 401; Maverick v. Burney, 
32 S.W. 512, 88 Tex. 560; Zinn v. 
Farmer, (Civ.App.) 243 S.W. 523; 
Rosborough v. Cook, (Civ.App.) 148 
S.W. 1120 [aff 194 S.W. 131, 108 Tex. 
364]; Cook v. International & G. N. 
Ry. Co., 22 S.W. 1012, 3 Tex,Civ.App. 
125. 


“Tt is well settled that a convey- 
ance by metes and bounds by a tenant 
in common of a portion of the estate, 
if not void is at least voidable as 
against his cotenants.” Benjamin v. 
American Tel., etc., Co., 82 N.E. 681. 
682, 196 Mass. 454, 13 Ann.Cas. 306. 


[a] In Mississippi—(1) An early 
ease referred to a deed by a tenant in 
common purporting to convey a spe- 
cific part of common property as void. 
Richardson v. Miller, 48 Miss. 335. 
(2) “The expression in that opinion 
that such a deed is void. . must 
be understood to mean that it is 
voidable at the election of ccotenants 
who will be prejudiced thereby.” 
Kenoye v. Brown, 35 So. 1638, 165, 82 
Miss. 607, 100 Am.S.R. 645. 


[b] In Connecticut.—(1) It was 
formerly held that a conveyance of a 
specific part of common property was 
void. Griswold v. Johnson, 5 Conn. 
363; Mitchell v. Hazen, 4 Conn. 495. 
(2) But by later decisions such a con- 
veyance is merely voidable. Pastine 
We Altman, 107 A, 803; 93 ‘Conn. 707; 
Goodwin v. Keney, 49 Conn. 563; Hart- 
ford and Salisbury Ore Co. v. Miller, 
41 Conn, 112, 129. 


27. Scott v. Pilipo, 24 Hawaii 277; 
Cressey v. Cressey, 102 N.E. 314, 215 
Mass. 65; Brown v. Bailey, 1 Mete. 
(Mass.) 254; Kenoye v. Brown, 35 
So. 163, 82 Miss. 607, 100 Am.S.R. 645; 
Maverick v. Burney, 32 S.W. 512, 88 
Tex. 560. 


fa] Rule applicable to levy.—The 
rule that a conveyance of a specific 
part of common property by one ten- 
ant is voidable by the cotenants rath- 
er than entirely void is applicable to 
a levy or a specific part of common 
property, since such levy is in the 
nature of a_ statutory conveyance. 
ro v. Bailey, 1 Metc. (Mass.) 254, 


28. Conn.—Goodwin vy. 
Conn, 563. 


Ga.—Walton v. Ward, 82 S.E. 1067, 
142 Ga. 385; Lane v. Malcolm, 81 S. 
BE. 125, 141 Ga. 424. 


Mass.—Benjamin v. American Tel., 
etce., Co., 82 N.E. 681, 196 Mass. 454, 
13 Ann.Cas. 306; Frost v. Courtis, 52 
N.E. 515, 172 Mass. 401; Dall -v. 
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world.?° There- 
portion of the 
the grantor and 


Brown, 5 Cush. 289; Nichols v. Smith, 
22 Pick polos 


N.H.—Great Falls Co. v. Worster, 
15 N.H. 412. 


Tex.—Heller v. Heller, 269 S.W. 771, 
114 Tex. 401; Maverick v. Burney, 32 
S.W. 512, 88 Tex. 560; Talkin v. An- 
derson, 19 S.W. 350; Camoron v. Thur- 
mond, 56 Tex. 22; Zinn v. Farmer, 
(Civ.App.) 243 S.W. 523. 


Va.—Woods v. Early, 28 S.E. 374, 
95 Va. 307. 


{a] “The desd of a tenant in com- 
mon conveying by metes and bounds 
» « . is not voidable except at the 
instance of a _ cotenant.’”’ Lane v. 
Malcolm, 81 S.E. 125, 127, 141 Ga. 424 
[quot Walton vy. Ward, 82 S.E. 1067, 
1068, 142 Ga. 385]. 


29. Hawaii.—Scott v. 
Hawaii 277, 283 [quot Cyc]. 


Miss.—Kenoye v. Brown, 35 So. 163, 
82 Miss. 607, 100 Am.S.R. 645. 


EO ae Pipe soars v. Campbell, 50 Mo. 
597. 

N.J.—Holcomb vy. Coryell, 
Eq. 548. 


Tex.—Heller v. Heller, 269 S.W. 
Wink, 9 114. Dex, 40s Maverick. v've 
Burney, 32 S.W. 512, 88 Tex. 560; Zinn 
v. Farmer, (Civ.App.) 243 S.W. 523. 


30. Stark v. Barrett, 15 Cal. 361; 
Walton v. Ward, 82 S.E. 1067, 142 Ga. 
385; Lane v. Malcolm, 81 S.E. 125, 
141 Ga. 424; Nichols v. Smith, 22 
Pick. (Mass.) 316. 


31. U.S.—Lamb v. Wakefield, 14 
F.Cas.No. 8,024, 1 Sawy. 251. 


Cal.—Stark v. Barrett, 15 Cal. 361. 


Conn.—Goodwin v. Keney, 49 Conn. 
563. 


Ga.—Walton v. Ward, 82 S.E. 1067, 
142 Ga. 385; Lane v. Malcolm, 81 S. 
HE. 125, 141 Ga. 424. 


Kan.—Finley v. Dubach, 185 P. 886, 
105 Kan. 664. 


Ky.—Pate vy. Berry, 180 S.W. 815, 
140 Ky. 102. 


Mass.—Cressey y. Cressey, 102 N. 
E. 314, 215 Mass. 65; Frost v. Courtis, 
52 N.H. 515, 172 Mass. 401; Barnes v. 
Boardman, 32 N.E. 670, 157 Mass. 479: 
DeWitt v. Harvey, 4 Gray 486; Brown 
v. Bailey, 1 Metc. 254; Varnum v. Ab- 
bot, 12 Mass. 474;. Bartlett v. Har- 
low, 12 Mass. 348, 7 Am.D. 76. 


N.H.—Whitton y. Whitton, 38 N.H. 
127, 75 Am.D. 1638. 


Tex.—Heller v. Heller, 269 S.W. 771, 
114 Tex. 401; March v. Huyter, 50 
Tex. 243; McKey v. Welch, 22 Tex. 
390; Medina Oil Development Co. vy. 
Murphy, (Civ.App.) 233 S.W. 333; Mc- 
Allen v. Raphael, 32 S.W. 449, 11 Tex. 
Civ.App. 116. 


Pilipo, 24 


11 N.J. 


a.—Cox vy. 14 Gratt. 


Vv 
(55 Va.) 82. 


22. Cal.—Gates y. Salmon, 35 Cal. 
576; Stark vy. Barrett, 15 Cal. 368. 


Ga.—Walton v. Ward, 82 S.E. 1067, 
142 Ga. 385. 


Ky.—Potter v. Wallace, 215 S.W. 
538, 185 Ky. 528. 


Me.—Soutter v. Porter, 27 Me. 405; 
Duncan vy. Sylvester, 24 Me. 482, 41 


MecMullin, 


[§ 237 


those claiming under him. While in no event will 
a conveyance of a specific part of the common prop- 
erty by one tenant be given an effect which will 
be prejudicial to the rights of his cotenants,*? such 
conveyance will be given effect so far as is consistent 
with the full rights of the nonconveying cotenants.** 


Am.D. 400. 
Miss.—Kenoye v. Brown, 35 So. 
163, 82 Miss. 607, 100 Am.S.R. 645. 


Neb.—Jolliffe v. Maxwell, 91 N.W. 
563, 3 Neb. (Unoff.) 244. 


N.H.—Warner v. Eaton, 102 A. 535, 
NS INH s5iee 


Tex.—Heller v. Heller, 269 S.W. 
771, 114 Tex. 401; March v. Huyter, 
50 Tex. 243; McKey v. Welch, 22 Tex. 
390; Medina Oil Development Co. v. 
Murphy, (Civ.App.) 233 S.W. 333. 


Va.—Cox v. MeMullin, 14 Gratt. (55 
Va.) 82. 


“Such a conveyance cannot impair 
or vary the rights of a cotenant.” 
Soutter y. Porter, 27 Me. 405, 416. 


“The general rule is that a convey- 
ance by one . tenant in com- 
mon of a specific part of the proper- 
ty by metes and bounds to a stran- 
ger can have no legal effect or opera- 
tion to the prejudice of a cotenant.” 
Jolliffe v. Maxwell, 91 N.W. 563, 565, 
3 Neb. (Unoff.) 244. 


[a] “fhe limitation is always 
strictly observed, that such deed shall 
not be. permitted to operate to the 
prejudice of the cotenants of the 
grantor.” Kencye v. Brown, 35 So. 
ie 164, 82 Miss. 607, 160 Am.S.R. - 
45, 


[b] “A deed by a cotenant [pur- 
porting to convey a specific portion of 
common property] is inoperative as 
against the other cotenants in so far 
as it would give the grantee in the 
deed an unjust and inequitable ad- 
vantage over the other cotenants.” 
Walton v. Ward, 82 S.B. 1067, i088, 
142 Ga. 385. 


[c] No Cestruction or convey2zce 
of cotenant’s title—The deed of a 
tenant in common to a specific parcel 
of common property does not destroy 
or convey title of other cotenants to 
land described therein. Heller y. Hel- 
ler, 269 S.W. 771, 114 Tex. 401. 


[d] Beason for rulo.—‘‘To give ef- 
fect to such alienations as against the 
cotenants of the grantor would be to 
create new tenancies in common in 
distinct tracts or parcels of the estate 
held in common to the injury of the 
cotenants. McKey v. Welch, 22 Tex. 
390 [quot Medina Oil Development Co. 


v. Murphy, (Tex.Civ.App.) 233 S.W. 
333]. 
$3. Conn.—Pastine vy. Altman, 107 


A. 803, 938 Conn. 707. 


Ga.—Walton v. Ward, 82 S.E. 1067, 
142 Ga. 385; Lane v. Malcolm, 81'S.E. 
125, 141 Ga. 424. 


Me.—Soutter v. Porter, 27 Me. 405. 


Mich.—Pellow v. Arctic Mining Co., 
128 N.W. 918, 164 Mich. 87, 47 L.R.A. 
N.S. 578, Ann.Cas.1912B 827. 


N.Y.—Hunt vy. Crowell, 2 Edm.Sel. 
Cas. 385. 


S.C.—Young Vv. 
1066, 33 S.C. 404, 
L.R.A. 55. 


Tenn.—Hitt v. Caney Fork Gulf 
Coal Co., 189 S.W. 693, 124 Tenn. 334; 
Currens v. Lauderdale, 101 S.W. 431, 
118 Tenn. 496. 


Tex.—Heller v. Heller, 269 S.W. 771, 


Edwards, 11 S.E. 
26 Am.S.R. 689, 10 


For later cases, developments and changes 1n the law see Annotations, same title and section number. 


§§ 937-238) 


Particular interest passing. Usually the effect of 
a conveyance by a tenant in common of a specific 
part of common property is to pass his proportional 
interest in the part specified,?4 provided the specific 
part conveyed does not exceed either in extent or 
value the aliquot share of the tenant in the whole 
And this is particularly true where the 
conveyance merely purports to convey the grantor’s 
undivided interest in a specified portion of the prop- 
erty.*° But the rule is inapplicable to a case where 
a tenant attempts to convey a specific part of the 
common property exceeding both in extent and value 
that tenant’s share in the whole estate.?7 
ant’s conveyance purporting to convey a specific por- 


property.*® 


tion of the eommon property will 


to convey the crantor’s undivided interest in the 


whole property held in common.*® 


114 Tex. 401; Maverich v. Burney, 32 
S.W. 512. 88 Tex. 560; Rettig v. Hous- 
ton West Fn4 Realty Co., (Commn. 
App.) 254 S.W. -765 [aff (Civ.App.) 
241 S.W. 614]; Merriweather v. Jack- 
son. (Civ.App.) 38 S.W.(2d) 599; Zinn 
v. Farmer, (Civ.Apn.) 243 S.W. 523: 
Cook v. Internnitional & G. N. Ry. Co.. 
22 S.W. 1012, 3 Tex.Civ.App. 125. 


“Where one cotenant assumes te 
convey in fee, by metes and bounds, 
a parcel of the common estate .. . 
his deed . . . ereates equities in 
his grantee which will be protected 
and enforced so far as it is possible 
without injury to the nongranting co- 
tenant.” Pellow v. Arctic Mining Co., 
128 N.W. 918. 920, 164 Mich. 87. 47 
L.R.A.N.S. 573, Ann.Cas.1912B 827. 


[a] “The weight of authority 
- +» »- Seems to be that, while a 
conveyance by a tenant in common of 
a portion of the common estate by 
metes and bounds cannot impair or 
wary the rights of a nonassenting 
tenant in common, the law will give 
effect to it so far as may be done 
consistently with the preservation of 
the entire rights of the tenants in 
common, and no further.” Pastine v. 
Altman, 107 A. 803, 806, 93 Conn. 707. 


Tb] “Such conveyance will be up- 
hold in equity . . when the cir- 
cumstances render this course equita- 
ble.”” Merriweather v. Jackson, (Tex. 
Civ.App.) 38 S.W.(2d) 599, 600. 


{c] Conveyance sustained.—A con- 
veyance by a cotenant of a portion of 
common property was properly sus- 
tained. where other cotenants acqui- 
esced in the conveyance and could be 
amply reimbursed from the remain- 
ing property. Merriweather v. Jack- 
son, (Tex.Civ.App.) 38 S.W.(2d) 599. 


Conveyance effective by way of es- 
toppel see infra § 238. 


34. Cal.—Mahoney v. Middleton, 41 
Cal. 41; Stark v. Barrett, 15 Cal. 361. 


Hawaii.—Scott v. Pilipo,/24 Hawaii 
277, 283 [quot Cyc]. 


Md.—Reinicker v. Smith, 2 Harr.& 
J. 421. : 


Miss.—Kenoye v. Brown, 35 So. 163, 
82 Miss. 607, 100 Am.S.R. 645. 


Mo.—Primm vy. Walker, 38 Mo. 94. 


N.H.—Warner v. Eaton, 102 A. 535, 
TS Net. oat 


N.Y.—Edwards v. Bishop, 4 N.Y. 
61. 


Ohio.—Dennison vy. Foster, 9 Ohio 
126, 34 Am.D. 429; White v. Sayre, 
2 Ohio 110. 


Philippine.—Lopez_ v. 
Philippine 567. 
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common, 


A ten- 


not be effective 
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Conveyance inoperative as transfer of estate in 
Conveyance of a specific portion of the 
common property by a tenant in common cannot in 
any event operate contrary to the expressed declara- 
tions of the parties to convey an estate in common 
instead of an estate in severalty.®® 


As dependent on subsequent proceedings. 
fect of a conveyance of a specific part of common 
property may depend upon the outcome of subse- 
quent proceedings.*°® 


[§ 238] (c) Estoppel and Ratification. 
ance of a specific part of common property by one 
of the tenants therein may be effective as against 
the grantor and those claiming under him by way 
of estoppel,*! particularly where the grantor’s co- 
tenants have subsequently conveyed their interests 


The ef- 


Convey- 


to the same grantee*? or after partition.43 


S.C.—Young v. Edwards, 11 S.B, 
1066, 33 S.C. 404, 26 Am.S.R. 689, 10 
L.R.A. 55. 


Tenn.—Jewett v. Stockton, 3 Yerg 
492, 24 Am.D. 594. 


Tex.—Heller v. Heller, 269 S.W. 771 


114 Tex. 401; Maverick v. Burney, 
32 S.W. 512. 88 Tex. 560; Broom v. 
Pearson, (Civ.App.) 180 S.W. 895: 


Hawkins v. Hobson, 123 S.W, 183, 57 
Yex.Civ.App. 118. 


Ma v. McDougall, 28 N.S 

“As between the cotenants and the 
purchaser, all] the effect of such a deed 
is to give to such purchaser, the pro- 
portionaal interest of his grantor, in 
that part of the property described in 


the deed.’ Dennison v. Foster, 9 
Ohio 126, 130, 34 Am.D. 429. 
[a] Subject to contingency that 


on partition the specific part of com- 
mon property may be allotted to his 
srantor, a conveyance of such specific 
part may pass the grantor’s propor- 
tional interest in that nart. Gates v. 
Salmon, 25 Cal. 576. 95 Am.D. 139: 
Stark v. Barrett, 15 Cal. 261, 368; Mc- 
Neil v. McDougall, 28 N.S. 296. 


[b] INustraticn.—Where some 
tenants in common conveyed their 
undivided interest, a subSequent con- 
veyance by the grantee to a third per- 
son of a specified number of acres 
of the land was effective as against 
the other heirs or their grantee as a 
eonveyance of the grantee’s interest 
therein only. Hawkins v. Hobson, 
123 S.W. 188, 57 Tex.Civ.App. 118. 


35. Young v. Edwards. 11 S.E 
1066, 33 S.C. 404, 26 Am.S.R. 689, 10 
L.R.A. 55. 


36 Zinn v. Farmer, (Tex.Civ.App.) 
243 S.W. 5238. 


fa] ™%hus a deed by a tenant in 
common, reciting, “my undivided one- 
half interest in three hundred and one 
acres of land out of the G. B. & No. 
Co. survey No. 2,” followed by a de- 
scription of the three hundred and one 
acres by metes and bounds, was not a 
conveyance of a specified tract, but. 
merely the conveyance of an undivid- 
ed interest. Zinn v. Farmer, (Tex. 
Civ.App.) 2438 S.W. 523. 


37. Kenoye v. Brown, 85 So. 163, 
82 Miss. 607, 100 Am.S.R. 645. 


38. Scott v. Pilipo, 24 Hawaii 277. 
39. Soutter v. Porter, 27 Me. 405. 
[a] Reason for rule.—‘‘While the 


law for the purpose of making a deed 
operative will give it such a construc- 
tion, that it may, if possible, convey 
by any legal mode of conveyance the 
estate intended to be conveyed, it will 


not permit such a construction as, 
would convey an estate of a different 
kind or description from that intend- 
ed to be conveyed.” Soutter v. Port- 
er, 27 Me. 405, 417. 


40. See case infra this note. 


[a] As dependent on outcome of 
partition.—(1) The conveyance may 
prove to be effectual to convey the ti- 
tle of the grantor to his grantee or it 
may not, depending on whether the 
part attempted to be conveyed shall, 
on partition, be allotted to the gran- 
tor or his grantee. Soutter v. Porter, 
27 Me. 405. (2) Upon so much of the 
specified property as may be thus al- 
lotted, the conveyance embracing it 
may operate and convey the title of 
the grantor to the grantee. Soutter 
v. Porter, supra. (3) If no part of the 
specific property should be allotted 
to the grantor or his grantee, the con- 
veyance will prove to be wholly inop- 
erative. Soutter v. Porter, supra. 


41. Conn.—Goodwin v. Keney, 
Conn. 563. 


Kan.—Finley v. Dubach, 185 P. 886, 
105 Kan. 664. 


Ky.—Pate v. Berry, 130 S.W. 815, 
140 Ky. 102. 


Mass.—Cressey v. Cressey, 102 N. 
EB. 314. 215 Mass. 65: Frost v. Courtis, 
52 N.E. 515,172 Mass. 401; Barnes 
v. Boardman, 32 N.E. 670. 157 Mass. 
479; De Witt v. Harvey, 4 Gray 486; 
Brown v. Bailey, 1 Mete. 254; Var- 
num vy. Abbot, 12 Mass. 474. 7 Am.D. 
87; Bartlett v. Harlow, 12 Mass. 348, 
7 Am.D. 76. 


Tenn.—Currens v. Lauderdale, 101 
S.W. 431, 118 Tenn. 496. 


Tex.—March v. Huyter, 50 Tex. 
243: McKey v. Welch, 22 Tex. . 390; 
Medina Oil Development Co. v. Mur- 
phy, (Civ.App.) 233 S.W. 333. 


{a} Rule is applicable to a sale of 
a specific portion of common property 
on execution of a judgment against 
one tenant in common. Varnum v. 
Abbot, 12 Mass. 474, 7 Am.D. 87. 


42. Pate v. Berry, 130 S.W. 815, 
140 Ky. 102. 


[a] Whus, where a tenant in com- 
mon of land, having conveyed a spe- 
cific part of the common property 
constituting more than an equivalent 
of his share, his cotenants having 
subsequently sold their interests, he 
is estopped to claim that there had 
not been a division, and that he had 
any further interest in the land. Pate 
v. Berry, 130 S.W. 815, 140 Ky. 102. 


43. Cressey v. Cressey, 102 N.E. 
314, 215 Mass. 65. 


[a] “he application of this prin- 
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Ratification. A conveyance of a specific part of 
the common property by one tenant in common may 
be validated by the ratification of his cotenants.** 


[§ 239] (d) Rights and Liabilities of Grantees. 
Although one purchasing from a tenant in common, 
who purports to convey a specific part of the com- 
mon property, cannot acquire any interest prejudi- 
cial to the interests of his vendor’s eotenants,*® and 
can. generally acquire no greater rights in the com- 
mon property than were in the grantor,*® since the 
effect of a conveyance of a specific portion of com- 
mon property by one tenant in common is to trans- 
fer his proportional interest in the specified por- 
tion,*? the grantee and those claiming under him are 
entitled to the rights of the grantor in the portion 


ciple results in something like a wa- 
ger or chance. The grantee gets 
nothing unless on partition the share 
of the grantor should happen to in- 
elude the parcel described by metes 
and bounds in the deed. The grantor 
loses by estoppel and release all his 
interest in the parcel so described if 
it should happen to be set off to him.” 
Cressey v. Cressey, 102 N.H. 314, 315, 
215 Mass. 65. « 


44. Goodwin v. Keney, 49 Conn. 
563; Hartford & Salisbury Ore Co. v. 
Miller, 41 Conn. 112; Johnson vy. Ste- 
vens, 7 Cush. (Mass.) 431; Pellow v. 
Arctic Mining Co., 128 N.W. 918, 164 
Mich. 87, 47 L.R.A.N.S. 573, Ann.Cas. 
1912B 827; Starr vy. Brooks, (Tex.Civ. 
App.) 222 S.W. 660. 


[a] Acts and conduct held to con- 
stitute ratification.—(1) The noncon- 
veying tenant may ratify a convey- 
ance of a specific portion of common 
property by conveying in like manner 
the remainder of the common prop- 
erty by metes and bounds. Starr v. 
Brooks, (Tex.Civ.App.) 222 S.W. 660. 
(2) Where a nongranting tenant in 
common had notice of a conveyance 
of a specific part of the common prop- 
erty by metes and bounds, but dealt 
with the property without determin- 
ing the equitable rights of the gran- 
tees who entered into, and remained 
in, undisturbed possession of the 
property for many years, such acts 
were held to constitute a ratification 
of the conveyance. Pellow v. Arctic 
Mining Co., 128 N.W. 918, 164 Mich. 
87, 47 L.R.A.N.S. 573, Ann.Cas.1912B 
827. (3) A release to a tenant in com- 
mon from his cotenants of their in- 
terest in a specific part of the com- 
mon property will ratify the previous 
conveyance of such part by such ten- 
ant. Johnson y. Stevens, 7 Cush. 
(Mass.) 431. 


Effect of ratification by cotenant as 
pete see Partition § 20 text and 
note ‘. 


45. Potter v. Wallace, 215 S.W. 
538, 185 Ky. 528; Mast v. Tibbles, 60 
Tex. 301; Collier vy. Wm. Cameron & 
©o., 117 S.W. 915, 55 Tex.Civ.App. 153. 


46. Cal.—Gates y. Salmon, 35 Cal. 
576, 95 Am.D. 139; Stark v. Barrett, 
15 Cal. 368. 


Ky.—Potter v. 
538, 185 Ky. 628. 


Ben ce ody. v. Minot, 24 Pick. 


Wallace, 215 S.W. 


Miss.—Kenoye v. Brown, 385 So. 
163, 82 Miss. 607, 100 Am.S.R. 645, 


Neb.—Jolliffe vy. Maxwell, 91 N.W. 
563, 3 Neb. (Unoff.) 244. 


N.H.—Whitton vy. Whitton, 38 N.H. 
127, 75 Am.D. 1638. 
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ee v. McDougall, 28 N.S. 
6. 


47. See supra § 237. 


48. Gates v. Salmon, 35 Cal. 576, 
95 Am.D. 139; Scott y. Pilipo, 24 Ha- 
waii 277, 283 [quot Cyc]; March v. 
Huyter, 50 Tex. 243; Broom v. Pear- 
son, (Tex.Civ.App.) 180 S.W. 895; 
McAllen vy. Raphael, 32 S.W. 449, 11 
Tex.Civ.App. 116; McNeil v. McDou- 
gall, 28 N.S. 296. 


[a] . Rights precisel those of 
grantor.—‘‘The rights thus assigned 
to the grantee are precisely those per- 
taining to the grantor in the special 
tract, no greater and no less.” Gates 
v. Salmon, 35 Cal. 576, 95 Am.D. 139 
[quot McNeil v. McDougall, 28 N.S. 
296, 303). 


{b] “he purchaser bought at his 


peril and must be satisfied with the 
title he acquired at the time.’”’ Broom 
aah eens (Tex.Civ.App.) 180 S.W. 


[c] Grantee of specific portion of 
common land acquires an interest in 
such land. Walton v. Ward, 82 S.E. 
1067, 1068, 142 Ga. 385; Lane vy. Mal- 
colm, 81 S.E, 125, 141 Ga. 424. 


49. Mora v. Murphy, 23 P. 68, 83 
Cal. 12; Gates vy. Salmon, 35 Cal. 576, 
95°,Am.D. 139; -Stark-v.. Barrett, 15 
pete ae 368; Mast v. Tibbles, 60 Tex. 


_ “Persons so taking must hold sub- 
ject to all equities existing between 
the cotenants, to be worked out in 
the partition of the land.” Mast v. 
Tibbles, supra [quot Collier v. Wm. 
Cameron & Co., 117 S.W. 915, 916, 55 
Tex.Civ.App. 153]. 


“The grantee must take, therefore, 
subject to the contingency of the loss 
of the premises, if on the partition 
of the general tract they should be 
allotted to the grantor.” Stark v. 
Barrett, supra [quot Gates vy. Salmon, 
35 Cal. 576, 586, 95 Am.D. 1389]. 


50. See supra § 287. 


51. Potter v. Wallace, 215 S.w. 
538, 185 Ky. 528; Pellow v. Arctic Min- 
ing Co., 128 N.W. 918, 164 Mich. 87, 
47 L.R.A.N.S. 578, Ann.Cas.1912B 827; 
Heller v. Heller, 269 S.W. 771, 114 
Tex. 401; Rosborough y. Cook, (Civ. 
App.) 148 S.W. 1120, 1121 [aff 194 8s, 
W. 131, 108 Tex. 364].. And see infra 
text and notes 52-54. 


“Such a conveyance .. . was 
subject to an: adjustment which the 
court might in the exercise of its 
equitable powers make for the pur- 
pose of preserving the rights ac- 
quired by the purchaser.” Rosborough 
vy. Cook, supra. 


[a] Prima facie equitable title,— 
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thus conveyed,*® subject to the rights of the re- 
maining cotenants.*® ; 
specific part of common property by one tenant in 
common will be given effect in so far as is consistent 
with the rights of nenconveying cotenants,°° the 
purchaser will acquire certain equities.°* 
while a conveyance by metes and bounds to a stran- 
ger without the knowledge and consent of the gran- 
tor’s cotenants does not make sueh stranger a co- 
tenant so as to give him the absolute right to have the 
portion of the entire tract assigned to him,*” one 
purchasing from a tenant in common who purports 
to sell a specifie portion of the common property 
may have the wght, in an appropriate proceeding, 
to have that specific part of the common property 
allotted to him. 


And since a conveyance of a 


Thus, 


Hence, the grantee of a specific 


(1) A conveyance of a specific por- 
tion of common land creates in the 
grantee a prima facie equitable title. 
to the portion conveyed. Heller v. 
Heller, 269 S.W. 771, 114 Tex. 401. 
(2) And this title can only be over- 
come when it appears that the rights 
of the other cotenants have been in- 
jured by the sale of the particular 
part of the common property. Heller 
v. Heller, supra. 


52. Scott vy. Pilipo, 24 Hawaii 277, 
283 [quot Cyc]; Boggess v. Meredith, 
16 W.Va. 1. 


53. U.S.—Highland Park Mfg. Co. 
v. Steele, 235 EF. 465, 149 C.C.A. 11 
[mod 232 F. 10, 146 C.C.A. 202, cert 
den 37 S.Ct. 113, 242 U.S. 640, 61 1. 
Ed. 541]. 


Cal.—Stark vy. Barrett, 15 Cal. 361. 


Kan.—Finley v. Dubach, 185 P. 886, 
105 Kan. 664. 


Tenn.—Hitt v. Caney Fork Gulf 
Coal Co., 139 S.W. 698, 124 Tenn. 334. 


Tex.—Heller v. Heller, 269 S.W. 
771, 114 Tex. 401; Furrh v. Winston, 
LS S.W.2 52% 666 Tex: 621; Rettip sve 


Houston West End Realty Co., 
(Commn.App.) 254 S.W. 765 [aff (Civ. 
App.) 241 S.W. 614]; Lasater v. 
Ramirez, (Commn.App.) 212 S.W. 
935 [rev (Civ.App.) 174 S.W. 706]; 
Merriweather v. Jackson, (Civ.App.) 
38 S.W.(2d) 599, 600; Brown vy. Brown, 
(Civ-App.) 230 S,W. 1058; Gosch v. 
Vrona, (Civ.App.) 227 S.W. 219; Beale 
v. Johnson, 99 S.W. 1045, 45 Tex.Civ. 
App. 119; Wells v. Heddenberg, 30 
S.W. 702, 11 Tex.Civ.App. 3. 


“The vendee’s right to the specific 
land will be sustained when the cir- 
cumstances render this course equita- 
ble.” Merriweather y. Jackson, su- 
pra. 


“Tf the parcel of land conveyed by 
a tenant in common can be set apart 
to his grantee, it must be done.” 
Maverick v. Burney, 32 S.W. 512, 88 
Tex. 560. 


[a] Basis of right.—(1) The right 
of a purchaser from one tenant in 
common to a specific tract conveyed 
to him does not depend on the non- 
joining tenants’ assent to, or recog- 
nition of, the sale, nor is it created 
through estoppel, but is conditioned 
solely upon whether its enforcement 
would prejudice the other owners. 
Lasater y. Ramirez, (Tex.Commn. 
App.) 212 S.W. 935, 936 [rev (Civ. 
App.) 174 S.W. 706]. To same effect 
Brown vy. Brown, (Tex.Civ.App.) 230 
S.W. 1058, 1060; Gosch v. Vrona, (Tex. 
Civ.App.) 227 S.W. 219, 220. (2) “The 
right exists independent of any act or 
conduct on the part of the nonjoining 
tenants, and is conditioned solely up- 


For later cases, developments and chang‘es in the law see Annotations, same title and section number. 
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portion of common property by metes and bounds 
acquires a title which he may validly assert against 
a nonconveying cotenant in a partition proceeding 
brought by such cotenant.®4 Such purchaser may 
not, however, pending partition, have the noncon- 
veying cotenants enjoined from interfering with his 
exclusive possession of the specific part conveyed, 
on the theory that such part may be equitably parti- 
tioned to him.®® An allotment of a specific part of 
the common property to the purchaser will not be 
presumed.°® Moreover, the purchaser does not be- 
come invested with any equities that would author- 
ize him to compel the partition of other property 
or the adjustment of other equities between the co- 
tenants in order that he might hold his purchase.*7 
Hence, such purchaser cannot claim subrogation to 
any rights his grantor might have regarding other 
and different tracts of land.58 


Successive grantees. As between different purchas- 
ers from the same grantor, one purchasing by metes 
and bounds cannot require other purchasers to take 
their share in the common land situated outside that 
description.®® 


Where grantor disables himself. The grantee of a 


tenant in common, who after conveying by metes and 
bounds disables himself from transferring good title, 
is entitled to recover damages from his grantor.®® 


[§ 240] (e) Rights and Remedies of Cotenants. 
Tenants in common who do not consent to a con- 
veyance of a specific part of the common property 
by one of their number may either at their elec- 
tion avoid such conveyance®! or by their estoppel 
or by ratification of the conveyance have it regarded 
as a partition of the common property.®2 They must, 
however, either treat the conveyance as good or 
else they must avoid it.®? 


Assignees of nonconsenting cotenants may prop- 
erly object to a conveyance of a specific portion of 
common property.®* j 


[§ 241] f. Contracts of Employment. While, in 
accordance with general rules,®® it has been held that, 
in the absence of prior authority or subsequent ratifi- 
cation, a tenant in common is not bound by the act 
of his cotenant in employing a third person with 
relation to the common property,®® and this not- 
withstanding the employment inures to the benefit 


on the question whether its enforce- 
ment would prejudice or injuriously 
affect the other [cotenants] owners.” 
Lasater v. Ramirez, supra. 


[b] Mental incompetence of co- 
tenant.—Since the right of a purchas- 
er of a specific portion of lands held 
in common from one of the tenants 
does not depend upon their assent 
or upon estoppel, it is immaterial that 
a nonjoining tenant against whom it 
is sought to enforce the right is men- 
tally incompetent, or that an estop- 
pel cannot arise from his conduct, 
where his rights will not be preju- 
diced by the sale. Lasater v. Rami- 
rez, (Tex.Commn.App.) 212 S.W. 935 
[rev (Civ.App.) 174 S.W. 706]. 


[c] “Without regard to the par- 
ticular method adopted in each case 
for protecting the right of the grantee 
of one of the tenants of a specific 
portion of the land, the decisions all 
recognize his right to be protected, if 
it can be done without prejudice to 
the rights of the other tenants.” 
Highland Park Mfg. Co. v. Steele, 235 
F. 465, 149 C.C.A. 11,-16 [mod 232 
F. 10, 146 C.C.A. 202, and cert den 
STS Ct 3,. 242-08: 640; 61 aids 
541]. : 


[d] Where vendor subsequently 
grants remainder of property to co- 
tenant.—Where the owner of an un- 
divided half interest in a tract exe- 
cutes a warranty deed conveying to a 
stranger by metes and bounds the 
whole of a specified part, less than 
one half, the equitable right of the 
grantee, in event of partition, to have 
the part conveyed set apart to him, if 
it can be done without prejudice to the 
nongranting cotenant, is not impaired 
by the grantor’s quitclaim deed to the 
nongranting cotenant of his interest 
in the part of tract not covered by 
warranty deed, as the cotenant there- 
by acquires no higher right than that 
of his grantor; and, where the non- 
granting cotenant conveys the whole 
of the tract not covered by warranty 
deed, he cannot successfully attack 
the title of the grantee thereunder to 
land which it covers. Finley v. Du- 
bach, 185 P. 886, 105 Kan. 664. 


[e] Illustrations.—(1) Where a 
deed executed by an owner of an un- 
divided interest in a tract attempted 


to convey a specific portion of the 
tract, and the purchaser: took posses- 
sion under the deed and made valua- 
ble improvements, the purchaser is 
entitled to the portion so conveyed, 
it being less than the portion to which 
her grantor was entitled, and the en- 
tire tract being substantially of equal 
value, except for the improvements, 
so that no prejudice would result 
thereby to grantor’s cotenants. Ret- 
tig v. Houston West End Realty Co., 
(Tex.Commn.App.) 254 S.W. 765 [aff 
(Civ.App.) 241 S.W. 614]. (2) Where 
one tenant in common has conveyed 
a specific part of the common proper- 
ty and there remains a Sufficient es- 
tate out of which the interests of the 
nonjoining tenants can be satisfied, 
the remaining acreage being exactly 
the same in kind and value as the 
tract sold, the nonjoining tenants can- 
not be prejudiced, and the right of 
the purchaser should be enforced. 
Lasater vy. Ramirez, (Tex.Commn. 
App.) 212 S.W. 9385 [rev (Civ.App.) 
174 S.W. 706]. 


54. Warner v. Eaton, 102 A. 535, 
78 N.H. 515. 


55. Kirby Lumber Co. v. Bradford 
Hicks Lumber Co., (Tex.Civ.App.) 203 
S.W. 418, 922. 


[a] Reason for rule.—An injunc- 
tion under such circumstances would 
not only deny the rule that all ten- 
ants in common have a right of pos- 
session in all portions of the common 
estate, but would also in effect deter- 
mine in advance of partition proceed- 
ings that the purchaser is entitled to 
the specific portions of the common 
estate. Kirby Lumber Co. y. Brad- 
ford Hicks Lumber Co., (Tex.Civ. 
App.) 203 S.W. 418, 922. 


56. See case infra this note. 


[a] Partition not presumed.—(1) 
There is no presumption of partition 
from the mere fact of sale by metes 
and bounds of a portion of the com- 
mon property. Holt v. Robertson, 16 
S.C.Eq. 475. (2) The court will not 
presume an allotment of land to the 
vendee, within specific metes and 
bounds, in the absence of evidence of 
a partition. Holt v. Robertson, su- 
pra. (3) Partition generally see Par- 
tition 47 C.J. p 247. 


57. Broom y. Pearson, 
App.) 180 S.W. 895. 


538. Broom y. Pearson, supra. 


[a] No right to account.—‘He cer- 
tainly cannot compel them .. . 
to account for the proceeds of a sale 
of those other lands.” Broom v. 
tea (Tex.Civ.App.) 180 S.W. 895, 


59. Jolliffe v. Maxwell, 91 N.W. 
563, 3 Neb. (Unoff.) 244; Dennison vy. 
Foster, 9 Ohio 126, 34 Am.D. 429. 


60. Nevins v. Thomas, 16 S.W. 332, 
80 Tex. 596. ; 


[a] Thus, where a tenant, after 
conveying a portion of the common 
land by metes and bounds, procures a 
partition of the land and selects a 
portion of the land not covered by the 
conveyance, his grantee will not be 
deprived of his right to damages on 
his grantor’s failure to transfer title 
to the part purported to be conveyed. 
Nevins v. Thomas, 16 S.W. 332, .80 
Tex. 596. 


61. See supra § 237. 
62. See Partition § 20. 


63. Barnes v. Lynch, 24 N.E. 783, 
151 Mass. 510, 21 Am.S.R. 470.. 


{a] Conveyance cannot be treated 
as good for some purposes and inval- 
id as to others. Barnes v. Lynch, 24 
ae 783, 151 Mass. 510, 21 Am.S.R.- 


7 Baldwin v. Whiting, 13 Mass. 
57. 


[a] Reason for rule.—‘“Now it 
would be hard to say, that, although 
privies and assignees of such a gran- 
tor may claim the penefit of an estop- 
pel, to support a title not Strictly le- 
gal, yet, that the lawful assignees of 
a co-tenant should not be allowed to 
protect themselves against the incon- 
veniences resulting to them from such 
a conveyance.” Baldwin vy. Whiting, 
13 Mass. 57, 60. 


65. See supra § 209. 


66. Moore vy. Stanfill, 31 S.W.(2d) 
610, 235 Ky. 372; Mayfield v. Mc- 
Knight, (Tenn.Ch.A.) 56 S.W. 42. 


[a] Yhus a cotenant is not bound 
as a partner by an attorney’s claimed 
employment by another’ cotenant. 


(Tex.Civ. 
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of the nonemploying cotenant,*7 it may be presumed, 
in the absence of contrary evidence, that a contract 
for the employment of a third person is entered 
into by one tenant in common with the assent of his 
cotenants, or at least with the expectation of re- 
ceiving such assent.*® Where a tenant in common 
employs a third person in pursuance of authority 
from a ecotenant to protect his interests in proceed- 
ings affecting the common property, both tenants 
are bound.*® And where land owned by two ten- 
ants in common is placed in charge of one who sells 
it through a broker, the owners are jointly liable for 
thé broker’s commissions.*° 


Right of third person to rely on representations of 
cotenant. A third person dealing with a tenant in 
common may properly rely on the representations of 
such tenant that he has authority from his coten- 
ants to act for them in employing such third per- 
son." 


As to contracting cotenant individually. Of course, 
a tenant in common may, by his own contract, bind 
himself individually,72 notwithstanding some of his 
cotenants are minors.7® Such tenant may not, how- 


Moore v. Stanfill, 31 S.W.(2d) 610, 235 
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sell the common property (Kelly v. 


Bahram || 


[§§ 241-248 


ever, be held liable for an amount greater than his 
proportionate interest in the common property.’* 


[§ 242] g. Contracts for Improvements and Re- 
pairs.7> In accordance with the general rule that 
a tenant in common éannot bind his cotenants by an 
act with relation to the common property,*® such 
tenant cannot, in dealing with third persons with- 
out the precedent authority or subsequent ratifica- 
tion of his eotenants, bind them by a contract for 
the improvement and repair of the common prop- 
erty.** ; 

[§ 243] h. Release or Settlement.7* Torts. In 
accordance with the general rule that the law does 
not imply authority of one of the cotenants to bind 
the other to his prejudice,’® it has been held, with- 
out regard to the nature of the cause of action in 
which an injury to common property may be en- 
foreed, that any number less than all of the tenants 
in common of land cannot, as against the remain- 
ing eotenants, release a trespasser on such land.%°® 
But it has also been held that, whenever the cause 
of action existing in favor of any number of co- 
tenants is joint, the release of one may bar an 


78. Release: 


Ky. 372. 


67. Mayfield v. McKnight, (Tenn. 
Ch.A.) 56 S.W. 42. 


fa] Atterneys employed by part 
of the tenants in common of an es- 
tate, to protect the estate, cannot re- 
cover any part of the compensation 
from the others, although the services 
inure to the benefit of all. Mayfield 
- McKnight, (Tenn.Ch.A.) 56 S.W. 
42. 


68. Barton v. Gray, 12 N.W. 30, 48 


Mich. 164. 

[a] It will not be presumed that 
the tenant executing such contract 
did so without the consent of his co- 


tenants. Barton v. Gray, 12 N.W..30, 
48 Mich. 164. 
69. Reinkey v. Wilkins, 179 N.W. 


751, 172 Wis. 515. 


[a] Thus, where one cotenant had 
left his papers with another, and had 
instructed such other cotenant to pro- 
tect his interest in proceedings af- 
fecting the common property then be- 
ing considered, the latter cotenant 
had authority four years thereafter, 
without having seen the former co- 
tenant in the meantime, to authorize 
an attorney to represent the former 
in an action against a third cotenant 
for waste. Reinkey v. Wilkins, 179 
N.W. 751, 172 Wis. 515. 


Attorney anf client generally sce 
Attorney and Client 6 C.J. p 556. 


70. Clifford v. Meyer, 34 N.E. 28, 
6 Ind.App. 633. 


{a] Evidence that a tenant in 
common acting for himself and_ his 
cotenant employed plaintiff's services 
is admissible to prove joint liability 
on the part of such cotenants. Clif- 
ee v. Meyer, 34 N.E. 23, 6 Ind.App. 


Joint contracts and joint leases see 
infra § 247. 


71. Kelly v. McDowell, 
639, 210 Ky. 229. 


fa] Employment of broker.—(1) 
The third person may assume, under 
such representations, that the tenant 
has a power of attorney or other le- 
gal authority to employ a broker to 


275 S.W. 


McDowell, 275 S.W. 639, 210 Ky. 229). 
(2) and such broker may be entitled 
to commission notwithstanding con- 
sent of all parties in interest was 
necessary to consummate a sale (Kel- 
ly v. McDowell, supra). (3) Hence, 
constructive notice, through the re- 
cording of a will, that in the convey- 
ance of the common property coten- 
ants would have to be joined by oth- 
ers, will not defeat a broker’s right 
to rely on assurances by one coten- 
ant as to his authority, since such 
ownership does not prevent one co- 
tenant from obtaining authority to 
act for the others. Kelly vy. McDow- 
ell, supra. 


72. Rhees v. Morris, 280 F. 1001, 
52 App.D.C. 27; Kelly v. McDowell. 
275 S.W. 639, 210 Ky. 229; Whatley v 
McMillan, 94 So. 905, 152 La. 978: 
Baum v. McAfee, 125 S.W. 984, 59 Tex. 
Civ.App. 55. 


[a] Thus, where tenants in com- 
mon verbally agreed to pay a broker 
the reasonable value of services for 
selling the common land, one of them 
who afterward orally agreed to pay a 
Specified per cent as commission was 
liable for such commission upon the 
Sale being made, although the last 
contract was made without the au- 
thority of the other cotenant. Baum 
v. McAfee, 125 S.W. 984, 59 Tex.Civ. 
App. 55. 


73. Rhees y. Morris, 280 F. 1001, 
52) App! DiC. (27. 


74 Whatley v. McMillan, 94 So. 
905, 152 La. 978. 


fa] Thus a tenant in common of 
real estate, who, without authority 
of his cotenants, employs a broker to 
procure a purchaser, cannot be held 
liable in solido or for the entire 
nmount called for by the agreement, 
but only in proportion to his interest 
in the property. Whatley vy. McMil- 
lan, 94 So. 905, 152 La. 978. 


75. Mutual rights and duties to 
repair see supra § 114. 


76. See supra § 209. 


77. Lonnqvist v. Lammi, 136 N.E. 
810. 242 Mass. 574; Converse v. Ferre, 
11 Mass. 325; Warren v. Goodrich, 112 
S.E. 687, 183 Va. 366. 


Generally see Release 53 C.J. p 1191. 


By less than all obligees or tort- 
agua generally see Release § 


79. See supra § 209. 


se. Cal.—Wagoner v. Silva, 73 P. 
433, 139 Cal. 559. 


Me.—Longfellow v. Quimby, 29 Me. 
196, 48 Am.D. 525. 


N.Y.—Gock v. Keneda, 29 Barb. 120. 


Tex.—Gillum y. St. Louis, ete., R-. 
Co., 23 S.W. 716, 4 Tex.Civ.App. 622. 


Wis.—Tallman v. Barnes, 11 N.W. 
478, 54 Wis. 181. 


[a] Reason for rule.—“One tenant 
in common has no authority to dis- 
pose of the property, so as to divest 
the title of his cotenant. If he can- 
not sell the property and make a good 
title to the vendee, what authority 
can he have to release to a wrongdoer 
the cause of action which belongs to 
the tenants in common, and which 
would not survive to him alone? 
What right has he to settle the action 
and thus deprive his cotenant of any 
remedy? If he settle the action and 
gives a release, for a valuable con- 
Sideration, this would be equivalent 
to a sale of the property, and he has 
no power to sell his cotenant’s share.” 
ae vy. Keneda, 29 Barb. (N.Y.) 120, 


{[b] Thus (1) “defendant could 
show a settlement with one or both, 
or with one for both, but he could not 
avoid liability to one tenant in com- 
mon by showing payment to the oth- 
er without the knowledge or consent 
or acquiescence of that other.” Wag- 
oner v. Silva, 73 P. 4383, 434, 1389 Cal. 
559. (2) And a receipt from less than 
all the tenants for the value of tim- 
ber cut from the common land will 
not bar the remedy of the remaining 
tenants. Longfellow v. Quimby, 29 
Me. 196, 48 Am.D. 525. 


[c] Effect of settlement.—‘‘A set- 
tlement of the action by one tenant in 
common, without the consent of the 
other, will only enure as a settlement 
of the damages belonging to the par- 
ty settling.” Gock vy. Keneda, 29 
Barb. (N.Y.) 120. 123. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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action by the others.$1 Hence it has been held that 
one tenant in common may release a trespasser from 
all liability for a trespass on the land owned in com- 
mon,*? and that such settlement and release binds 
both tenants in common.’? However, the right to 
avail himself of such bar may be lost by defend- 
ant.°* And the rule that a release by one tenant in 
common bars his cotenants does not extend to ten- 
ants in common of personalty.8® 


Debts. Under particular circumstances, a tenant 
in common may validly bind his cotenants by the 
settlement of money claims and release of debtors.* 
Thus, where one of several tenants in common was 
authorized by them to effect insurance on the com- 
mon property, he may, in the event of loss, bind his 
eotenants by settling the amount due under the 
policy,** and in a proper casé rent due from a third 
person may be released by a tenant in common so as 
to be binding on his cotenant.8® But it has also been 
held that release of a common debtor by less than 
all tenants in common will not bind the nonreleas- 
ing eotenants,®® who may at least proceed against 
the debtor in equity.°.° Nor can any number less 
than all the tenants in comon release a nonassenting 
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tenant’s interest in security for payment by such 
debtor.°+ 


Receipt of damages awarded in condemnation. 
Receipt by one tenant in common of damages award- 
ed by condemnation commissioners for the laying 
out of a right of way across common land does not 
conclude a cotenant.°? 


[§ 244] i. Miscellaneous Contracts. In accord- 
ance with general rules,®* a tenant in common cannot 
bind his cotenant by a contract with a third per- 
son making ingress and egress to the common prop- 
erty more difficult,9* or by a contract which would 
have the effect of lessening the value of the com- 
mon property.°° Nor may one tenant in common 
bind his cotenants by an agreement relating to the 
location of a road over the common land,?* or to 
the assessment of damages for such road.97_ Similar- 
ly, one tenant in common of an easement consisting 
of a right of way cannot, without authority of his 
cotenant, by agreement with the owner of the servi- 
ent estate, fix the location of such way.®8 


[§ 245] 4. Estoppel and Ratification. Estoppel.°® 
Notwithstanding the general rule that a tenant in 
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81. Hodges v. Healtv. 14 A. 11, 80 
Me. 281, 6 Am.S.R. 199; Bradley v. 
Boynton. 22 Me. 287, 39 Am.D. 582; 
Churchill v. Lammers, 60 Mo.App. 
244; Wilson v. Gamble, 9 N.H. 74. 


fa] Basis of right.—‘‘The right to 
release the action arises out of the 
right to control and discharge the 
ground of action.” Bradley v. Bovn- 
ton, 22 Me. 287. 291. 39 Am.D. 582. 
To same effect Churchill v. Lammers, 
60 Mo.App. 244, 253. 


[b] Time of release.—‘“If the 
cause of action may be released after 
action brought. it may be after it has 
arisen and before that time.” Brad- 
ley v. Roynton, 22 Me. 287, 291. To 
same effect Churchill v. Lammers, 60 
Mo.App. 244, 253. 


82. Bradley v. Boynton, 22 Me. 287, 
39 Am.D. 582; Kimball v. Wilson, 3 
N.H. 96, 14 Am.D. 342; Decker v. Liv- 
ingston, 15 Johns. (N.Y.) 479; Austin 
v. Hall, 13 Johns. (N.Y.) 286, 7 Am.D. 
376; James v. Aiken, 47 Vt. 23. 


[a] Reason for rule.—Since tres- 
pass is a personal action requiring 
that all plaintiffs join therein, a re- 
lease by one tenant in common is as 
effectual as a release by all. Decker 
v. Livingston. 15 Johns. (N.Y.) 479; 
Austin yv. Hall, 13 Johns. (N.Y.) 286, 
7 Am.D. 376. 


83. Decker v. Livingston, 15 Johns. 
(N.Y.) 479; Austin v. Hall, 13 Johns. 
(N.Y.) 286, 7 Am.D. 376. 


84. Wilson v. Gamble, 9 N.H. 74. 


{a] Failure to object to nonioin- 
d@er.— Upon the failure of defendant 
to enter a plea in abatement for non- 
joinder of plaintiffs. where one co- 
tenant brings a suit for his portion of 
the damage sustained by the common 
property, the release of the other ten- 
ant is no discharge. Wilson v. Gam- 
ble, 9 N.H. 74. 


85. Jackson v. Moore, 87 N.Y.S. 
1101, 94 App.Div. 504; Lansing v. 
Bliss, 33 N.Y.S. 310, 86 Hun 205; Gock 
v. Keneda, 29 Barb. (N.Y.) 120. 


[a] Release of tenant’s own in- 
terest.—"‘One tenant in common can 
settle for or release his interest in 
such personal property, but he cannot 
settle for or release the interest of 
his cotenants.” Jackson v. Moore, 87 
N.Y.S. 1101, 1108, 94 App.Div. 504. 


[b] Actual joinder of tenants in 
sommon immaterial.—(1) Where sev- 
eral tenants in common of chattels 
join in an action for the conversion of 
the property, one cannot release or 
settle the action so as to denrive his 
eotenant of his remedv (Gock v. 
Keneda, 29 Barb. (N.Y.) 120); (2) nor 
may he be so denrived of his remedy 
when he sues without joining his re- 
leasing cotenants (Jackson v. Moore, 
87 N.Y.S. 1101, 94 App.Div. 504). 


Aaa See infra text and notes 87- 


at Briggs v. Call, 5 Metc. (Mass.) 


[al Reason for rule—‘“The au- 
thority of [a tenant in common as] 
an agent to effect insurance carries 
with it the right to adiust and settle 
the loss arising under the policy while 
the authority remains unrevoked.” 
Briggs v. Call, 5 Mete. (Mass.) 504, 
506. 


gs. Anderson v. Dodge, 143 N.Y.S. 
132. 158 Anp.Div. 201: Decker v. Liv- 
ingston, 15 Johns. (N.Y.) 479; Swint 
wv. MrCalmont O%! Co.. 38 A. 1021. 184 
Pa. 202, 63 Am.S.R. 791: Bernstein v. 
Colletris, 99 Pa.Super. 484. 


[a] Tllustrations.—(1) If the co- 
tenants join in a lease reserving a 
common rent payable to the lessors 
jointly. either of them may receive 
and give a valid receipt for the en- 
tire rent until notice by one or more 
of the cotenants that his share mnst 
be paid to himself (Swint v. McCal- 
mont Oil Co.. 38 A. 1021, 184 Pa. 202, 
206. 68 Am.S.R. 791; Bernstein v. Col- 
letris, 99 Pa.Super. 484), (2) or, as 
otherwise stated, “when there has 
been a joint reservation of rent, and 
rent has been paid without objection 
to one of the persons jointly entitled 
to receive it. the demand for rent is 
satisfied” (Swint v. McCalmont Oil 
Co., supra). (3) Similarly, where a 
minor son was a tenant in common 
with his mother of pronerty, and the 
father, as guardian of the son, leased 
the property, the father, being in the 
position of tenant in common with 
the mother, could collect the rental 
for the whole property, so as to pro- 
tect the tenant. Anderson v. Dodge, 
143 N.Y.S. 132, 158 App.Div. 201. 


89. Upjohn v. Ewing, 2 OhioSt. 13 


Trev 10 Cine.L.Bul. 155]. 
90. Upjohn v. Ewing, supra. 


[a] Reason for rule.—‘“It is true, 
they [releasing tenants] may defeat 
an action at law but it does not follow 
that a recovery in eauity cannot be 
had. At law joint creditors must join 
in the action; and all must recover 
or none can. Hence if part of them 
are barred, all are. But the forms of 
equity procedure require no such 
joinder when justice would be de- 
feated by it.” Upjohn v. Ewing, 2 
ahd St. 18, 18 [rev 10 Cinc.L.Bul. 


91. Upjohn v. Ewing, supra. 


92. Ruppert v. Chicago, etc., R. Co., 
43 Iowa 490. 


93. See supra § 210. 


94. Gleason v. Squires, 
593, 39 Ohio App. 88. 


95. Gleason v. Squires, supra. 


~ 96. Merrill v. Berkshire, 11 Pick. 
(Mass.) 269. 


Whether tenant in common may 
grant easements over common land 
see supra § 212. 


97. Merrill v. Berkshire, 11. Pick. 
(Mass.) 269. 


98. Morrison v. Clark, 35 A. 1034, 
89 Me. 103. . 


[a] Reason for rule.—(1) “If one 
tenant in common of a right of way is 
authorized to fix the location of the 
way in accordance with his own per- 
sonal preference or caprice by means 
of a private agreement made with the 
owner of the servient estate, in entire 
disregard of the rights and wishes of 
the cotenant, it is plain that one ten- 
ant in common will always have it 
in his power, by his indenvendent acts, 
to prejudice and ‘injuriously affect’ 
his cotenant.’’ Morrison v. Clark, 35 
A. 1034, 1036, 89 Me. 103. (2) “Such 
a doctrine would not only be in clear 
violation of the well-settled general 
principles governing the respective 
rights and obligations of tenants in 
common, but is manifestly unreason- 
able and unjust.” Morrison v. Clark, 
supra. 


99. Generally see Estoppel 21 C.J. 
p 1052. 
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common cannot, by any unauthorized act with re- 
lation to the common property, bind his cotenant,* 
such cotenant may, by his own conduct, be estopped 
to deny the validity of such an unauthorized act 
Thus he may be estopped 
if he has advised or urged such act,’ or if, by his 
acquiescence, a third person has, in dealing with 
the common property, been misled to his prejudice.* 
But where a tenant in common does nothing to mis- 
lead a third person,® or where the conduct of the 
tenant is not such as to warrant a third person’s 
reliance thereon,® the tenant is not estopped from 
asserting that he is not bound by the unauthorized 
acts of his cotenant. Accordingly, a tenant in com- 
mon is not estopped, in the absence of fraud, from 
insisting upon his rights as such because of mere 


as binding on himself.? 


As to particular acts and contracts 
of tenants in common dealing with 
third persons see supra §§ 211-244. 


1. See supra § 209. 


2. Texas & Pacific Coal & Oil Co. 
Reeve (Tex.Civ.App.) 288 S.W. 


Particular acts see supra §§ 211- 
244; and cases infra notes 3, 4. 


3. Crownover v. Randle, 21 La. 
Ann. 469 


4. Ind.—Ryason v. Dunten, 73 N. 
EB. 74, 164 Ind. 85; Davidson v. Coon, 
ceed 601, 125 -Ind. 497, 9 L.R.A. 


Md.—Jones v. Rose, 54 A. 69, 96 
Md. 483. 5 : 


Mo.—Potter v. Herring, 57 Mo. 184; 
Warfield v. Lindell, 38 Mo. 561, 90 
Am.D. 448; Primm v. Walker, 38 Mo. 
94. 


N.Y.—Streeter v. Shultz, 45 Hun 
406 [aff 27 N.E. 857, 127 N.Y. 652]; 
Cornell v. Prescott, 2 Barb. 16; Hick 
v. Simpson, 1 Sandf.Ch. 244. , 


Or.—Dwight v. Giebisch, 150 P. 749, 
V7 Or. 254. 


Pa.—Lancaster v. Flowers, 208 Pa. 
199, 57 A. 526; Whitehead v. Seanor, 
47 A. 978, 197 Pa- 511; Thompson’s 
Appeal, 101 Pa. 225; Ferson’s Appeal, 
96 Pa. 140; Ramsey v. Brown, 17 A. 
207, 1 Mon. 641. 


Tenn.—Currens v. Lauderdale, 101 
S.W. 431, 118 Tenn. 496. 


Tex.—Werner v. Mayfield Co., (Civ. 
App.) 248 S.W. 766. 


[a] For example.—(1) Acquies- 
cence in a voluntary partition by a 
quitclaim deed has been held to estop 
a tenant in common. Davidson v. 
Coon, 25 N.E. 601, 125 Ind. 497, 9 L.R. 
A. 584. (2) Similarly, a tenant’s ac- 
quiescence in the division of a larger 
tract into many smaller lots has been 
held sufficient to constitute an estop- 
pel. Primm v. Walker, 38 Mo. 94. 
(3) And acquiescence in the pur- 
chase of an outstanding title for the 
sole benefit of a cotenant may also 
estop the acquiescent tenant. Street- 
er v. Shultz, 45 Hun 406 [aff 27 N.B. 
857, 127 N.Y. 652). (4) Where a ten- 
ant in common of property leased to 
a third person acquiesced in the ap- 
plication of the rents to the payment 
of the purchase money for the prop- 
erty, he was estopped to assert that 
he did not know that his cotenant was 
the person who assumed to act for 
him in such payments, and to assert 
that payments from the lessee to 
such person were unauthorized 
Werner v. Mayfield Co., (Tex.Civ. 
App.) 248 S.W. 766. (5) <A tenant in 
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common who purchases his coten- 
ant’s interest and assumes a mort- 
gage held by a third person on 
the common property is estopped to 
deny a payment made on such mort- 
gage by a cotenant. Cornell v. Pres- 
cott, 2 Barb. (N.Y.) 16; Eick v. Simp- 
son, 1 Sandf.Ch: (N.Y.) 244. (6) 
Standing by for over forty years and 
Seeing a third person paying taxes 
on common property among other 
acts of dominion and control may es- 
top a tenant in common from assert- 
ing his own title. Currens v. Lauder- 
dale, 101 S.W. 431, 118 Tenn. 496. (7) 
Where one against whom an adverse 
judgment with relation to the com- 
mon property has been rendered is 
prejudicially led to believe by the con- 
duct of tenants in common that such 
judgment will nat be enforced, they 
are estopped to deny his rights in the 
common property. Whitehead v. 
Seanor, 47 A. 978, 197 Pa. 511. 


5. See cases infra this note; and 
infra text and notes 7-12. 


Tal] Grant of right of way.— 
Where one of two cotenants by a con- 
tract granted to a holder of timber 
rights in the common land a right of 
way for a railroad, and contracted to 
purchase the other cotenant’s inter- 
est, such other cotenant was not es- 
topped to assert such holder’s liabil- 
ity to him for injury to his interest 
by the construction and operation of 
such railroad, since the contract ex- 
pressly advised such holder of the 
latter cotenant’s rights. Williams v. 
Bruton, 113 S.H. 319, 121 S.c. 30. 


[b] Street improvement.—A_ ten- 
ant who does not sign a petition for, 
nor solicit the improvement of, a 
street on which common property 
abuts is not estopped to deny his lia- 
bility on a special assessment to pay 
for such improvement. Ferson’s Ap- 
peal, 96 Pa. 140. 


6 See cases infra this note; and 
infra text and notes 7-12. 


[a] After purchase of common 
land sold for taxes (1) the purchasing 
tenant in common did not, by obtain- 
ing the signature of his cotenant’s 
heir to a deed granting a right of 
way during the redemption period, ac- 
knowledge such cotenant’s interest so 
as to constitute an estoppel (Ramsey 
v. Frost-Johnson Lumber Co., 123 So. 
114, 168 La. 657), (2) since such sig- 
nature merely constituted a waiver 
of redemption on the part of the per- 
son signing (Ramsey v. Frost-John- 
son Lumber Co., supra). (3) Fur- 
thermore, an acceptance of an unau- 
thorized transfer to a surviving co- 
tenant after his acquisition of tax 
title was not an acknowledgment by 
him of the interest of a deceased co- 


silence on his part, unless there was a legal duty 
upon him to speak or act in the premises and such 
silence caused injury to the party seeking the benefit 
of an estoppel as against him;7 nor is he estopped 
from avoiding a sheriff’s deed to his cotenant by ac- 
cepting a part of the purchase money, in the ab- 
sence of a fair disclosure of surrounding ¢ircum- 
stances by such purchasing cotenant.*® 
tenant’s mere absence for a long time,® or the use 
of the name of a tenant in common as party In a 
suit concerning the common property, without such 
tenant’s knowledge or authority, is not sufficient to 
estop him from asserting his interest in the land;*° 
nor is he estepped by unauthorized declarations or 
acts of his cotenants;!1 and a cotenant is not ordi- 
narily estopped because of an alleged fraud, which 


Similarly, a 


tenant’s heir. Ramsey v. Frost-John- 
son Lumber Co., supra. 


7. Cal.—Mora v. Murphy, 23 P. 63, 
83 Cal. 12. 


Mea ss as alr v. Tucker, 54 Ind. 


Iowa.—Cooper v. Brown, 122 N.W. 
144, 143 Iowa 482, 136 Am.S.R. 768; 
Truth Lodge No. 213 A. F. & A. M. v. 
Barton, 93 N.W. 106, 119 Iowa 230, 97 
Am.S.R. 303;. Van Ormer v. Harley, 
71 N.W. 241, 102 Iowa 150. 


N.H.—Great Falls Co. v. Worster, 
15 N.H. 412. 


Fen v. Reehling, 1 Dauph.Co. 


Va.—Newman v. Newman, 27 Gratt. 
(68 Va.) 714. 


[a] Tllustrations.—(1) Merely 
failing to object to an unlawful con- 
veyance by a cotenant does not estop 
a tenant in common from asserting 
his own title. Truth Lodge No. 213 
A. EF. & A. M. v. Barton, 93 N.W. 106, 
119 Iowa 230, 97 Am.S.R. 303; Great 
Falls Co. v. Worster, 15 N.H. 412; 
Newman v. Newman, 27 Gratt. (68 
Va.) 714. (2) Merely standing by 
and permitting improvements to com- 
mon land by one who claims to be 
owner of the whole property does not 
estop a tenant in common from as- 
serting his own title where the person 
making the improvement is merely a 
tenant in common by acquisition of 
the interest of another tenant in com- 
mon. Sanford v. Tucker, 54 Ind. 219. 
(3) A tenant in common is not es- 
topped to assert his title as against a 
third person who withdrew from the 
common property on the entry of 
such tenant and in reliance on his 
mistaken belief that he owned the 
whole property. Davenport v. Turpin, 
43 Cal. 597. 


8 Tanney v. Tanney, 24 Pittsb. 
Leg.J.N.S. 43 [aff 28 A. 287, 159 Pa. 
277, 39 Am.S.R. 678]. 


9. Tice v. Derby, 13 N.W. 301, 59 
Iowa 312. 


10. Keaton vy. Pennington, 11 S.W. 
198, 10 Ky.L. 931. 


11. Cal.—Gordon v. San Diego, 32 
er 36 P. 18, 101 Cal. 522, 40 Am. 


Iowa.—Ruppert v. Chicago, ete., R. 
Co., 43 Iowa 490. 


Mass.—Frost v. 
515, 172 Mass. 401. 


N.C.—Lenoir v. Valley River Min. 
Co., 11 S.E. 516, 106 N.C. 473. cs 


Ohio.—Thomason yv. Dayton, 
Ohio St. 63. % Bs 


Pa.—Ferson’s Appeal, 96 Pa. 140. 


Courtis, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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failed of results.1? 


Estoppel operating against one 
mon in relation to the common property may be de- 
feated by an assertion of the rights of his nones- 


topped cotenants.!3 
Ratification.14 


: 74 The unauthorized act of a tenant 
in common with relation to the common property 
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where one tenant in common requests that notice 


tenant in com- 


notice to all.19 


to them.?° 


may become binding on his cotenants by their ratifi- 


cation of such act.15 


[§ 246] 5. Notice to One Cotenant As Notice to 
All. Ordinarily, notice to one cotenant in relation 
to the title of the common property is not binding 
on his cotenants,!® and notice to quit by a lessee of 
premises from tenants in common must be served 
on all the lessors,17 and this is particularly required 


R.I.—Dexter Lime-Rock Co. v. Dex- 
terG RAL 8bs. 


Va.— Woods v. Early, 28 S.E. 374, 
95 Va. 307. 


Wash.—Rowe v. James, 128 P. 539, 
71 Wash. 267. 


W.Va.—McNeely v. South Penn Oil 
Co., 52 S.E. 480, 58 W.Va. 438. 


[a] Rule applied to recitals in 
deeds.—Gordon v. San Diego, 32 P. 
885, 36 P. 18, 101 Cal. 522, 40 Am.S.R. 
73; Frost v. Courtis, 52 N.E. 515, 172 
Mass. 401; Thomason y. Dayton, 40 
Ohio St. 63; Woods v. Early, 28 S.E. 
374, 95 Va. 307. 


12. Richards v. Richards, 31 Pa. 
Super. 509. 


[a] For example, where one of 
several tenants in common purchased 
the property at a tax sale, the interest 
of a cotenant cannot be defeated by 
the mere fact that he acquiesced in 
a plan by which his own children, 
through another person, were to pur- 
chase the property, which plan was 
in fact never carried out. Richards v. 
Richards, 31 Pa.Super. 509. 


18. Mabie v. Matteson, 17 Wis. 1. 


14. Of particular acts or contracts 
by cotenants see supra §§ 211-244. 


15. Elliott v. Cravens, 33 S.W.(2d) 
373, 182 Ark. 893; Goodwin v. Keney, 
49 Conn. 563; Oviatt v. Sage, 7 Conn. 
95; Texas & Pacific Coal & Oil Co. v. 
Kirtley, 288 S.W. 619, 622 [cit Cyc]; 
Jones v. Berg, 177 P. 712, 105 Wash. 
69. And see supra §§ 211-244. 


“The rule applicable to tenancy in 
common generally . . . is, that 
tenants in common may ratify the 
acts of each other . . . and such 
ratification . . . with full knowl- 
edge of material facts is effective.” 
Texas & Pacific Coal & Oil Co. v. 
Kirtley, supra. 


fa] “While it is true that ordi- 
narily ratification is applied to the 
act of one who purports to act as 
agent for another without his au- 
thority, but it has been applied in 
many varying classes of-cases to the 
act of one person in dealing with the 
property of another without his previ- 
ous consent, and has been specifically 
applied . . to the act of one co- 
tenant in dealing with the common 
property without the previous con- 
sent of his cotenant.” Texas & Pacific 
Coal & Oil Co. v. Kirtley, (Tex.Civ. 
App.) 288 S.W. 619, 623. 


[b] Acts or conduct held to consti- 
tuto ratification.—(1) The act of P, 
in connection with deeding his lot im- 
posing a building restriction on an ad- 
joining lot, owned in common by him 
and C, and the previous oral agree- 
ment between P and C that there 


be served on all the tenants in common jointly while 
there is ample time to do so.?8 
jointly pursuing a common enterprise as tenants in 
common, notice to one, in the premises, is generally 


But where they are 


And where one tenant is acting 


as agent for his cotenants, notice to him is notice 


[§ 247] B. Authority of Cotenants To Bind Them- 


erty.?1 


Contracts.?2 


should be such restrictions, was held 
to be confirmed and rendered effectual 
by C thereafter joining P in a quit- 
elaim of their common lot. Jones v- 
Berg, 177, Pi 712, ‘105, Wash. 69.) (2) 
Where, in an exchange agreement 
with reference to common property, a 
deed was delivered to one cotenant 
for the other, the latter’s conveyance 
to a third person constituted ratifica- 
tion of the agency. Elliott v. Cra- 
vens, 33 S.W.(2d) 373, 182 Ark. 893. 


16. In re Safe Deposit & Trust Co. 
of Baltimore, 94 A. 93, 95, 125 Md. 519 
[eit Cye]; Wiswall v. McGown, 2 
Barb. 270 [aff 10 N.Y. 465, Seld. 141]; 
Parker v. Kane, 4 Wis. 1, 65 Am.D. 
283. 


[a] Rule applied to notice of out- 
standing claims affecting title. In 
re Safe Deposit & Trust Co. of Balti- 
more, 94 A. 93, 125 Md. 519. 


17. Bowling v. Hathcock, 107 S.E. 
384, 27 Ga.App. 67 


18. Bowling v. Hathcock, supra. 


19. Neff v. Elder, 105 S.W. 260, 84 
Ark. 277, 120° Am.S.R. 67; Bronnen- 
berg v. Indiana Union Traction Co., 
109 N.E. 784, 59 Ind.App. 495. 


[a] Tllustrations.—(1) “When 
persons are jointly pursuing the com- 
mon purpose of acquiring title to land 
by purchase as tenants in common, 
notice to one concerning the condition 
of the title is notice to all.” Neff v. 
Elder, 105 S.W. 260, 262. 84 Ark. 277, 
120 Am.S.R. 67. (2) “Where tenants 
in common are jointly pursuing the 
common purpose of selling, leasing or 
managing their real estate, notice to 
one in matters pertaining to such 
transactions is notice to all.”’ Bron- 
nenberg v. Indiana. Union Traction 
Co., 109 N.E. 784, 786, 59 Ind.App, 495. 


20. Ward v. Warren, 82 N.Y. 265. 


[a] Reason for rule.—‘‘Where one 
tenant in common acts for all the ten- 
ants, there is no reason why his 
knowledge may not be attributed to 
his cotenants just the same as the 
knowledge of any other agent could 
be.’ Ward v. Warren, 82 N.Y. 265, 


[b] Notice of easement on the 
common property to one tenant is 
binding on his cotenants for whom 
he acts as agent. Ward v. Warren, 
82 N.Y. 265. 

21. Clifford v. Meyer, 33 N.E,. 127, 
34 N.E. 23, 6 Ind.App. 6383; Wilkin- 
son v. Fleming, 2 Ohio 301; Massie 
v. Long, 2 Ohio 287, 15 Am.D. 547. 

22. Authority of tenants in com- 
mon to bind each other by contracts 
generally see supra § 210. 

Joint leases see infra text and notes 
26-29 


selves Jointly. Tenants in common generally may 
bind themselves jointly concerning the common prop- 


Tenants in common, with relation to 
their common property, may ordinarily bind them- 
selves jointly by contract.?3 : 


23. Clifford v. Meyer, 34 N.E. 23, 
6 Ind.App. 633; Barson v. Mulligan, 
90 N.E. 1127, 198 N.Y. 23; Matter of 
Robinson, 57 N.Y.S. 502, 40 App.Div. 
23; Hudson vy. Cozart, 102 S.E. 278, 
179 N.C. 247. 


[a] Reason for rule. —‘“‘This might 
be done , even by persons 


owning different tracts of land sepa- 


rately.” Clifford v. Meyer, 34 N.E. 23, 
24, 6 Ind.App. 633. 


[b] Compared to liability of part- 
ners.—(1) “While it may be con- 
ceded that a marked distinction exists 
in the legal status of partners, and 
that of tenants, we know of no reason 
why such cotenants may not bind 
themselves jointly in any financial 
transaction concerning their lands.’ 
Clifford v. Meyer, 34 N.E, 23, 24, 6 
Ind.App. 633. (2) Joint liability of 
partners see Partnership § 389. 


[c] Employment of third person 
with relation to common property.— | 
(1) Where tenants in common em- 
ploy a third person to perform serv- 
ices with reference to the common 
property, the liability of the tenants 
is joint. Matter of Robinson, 57 N.Y. 
S. 502, 40 App.Div. 23. (2) And if 
the employment of a broker to sell 
common land is a joint obligation, of 
course the liability is the same. Clif- 
ford v. Meyer, 34 N.E. 23, 6 Ind.App. 
633. (3) And the court has ample 
warrant for holding the tenants in 
common jointly liable, if liable at all. 
Clifford v. Meyer, supra. 


[d] Agreement to confer opticn.— 
(1. Where such tenants have entered 
into a joint and binding agreement 
conferring a purchase option on a 
third person, such an instrument will 
constitute one the agent for the other 
for the purposes of a tender which 
will turn the agreement into a bilater- 
al contract, and this is particularly 
true in regard to an agreement which, 
from its language and purport, clear- 
ly contemplates an indivisible con- 
tract to be performed in its entirety. 
Hudson v. Cozart, 102 S.E. 278, 179 
N.C. 247. (2) Thus, where an option 
for the purchase of property given by 
the five tenants in common therein 
required the optionee as a part of the 
consideration to erect thereon a 
tobacco redrying plant, thus neces- 
sitating his holding title to the entire 
property, each tenant was the agent 
for the others for the purposes of a 
tender by the optionee, and a tender 
of the purchase price to two of them 
matured the optionee’s claim as to all. 
Hudson vy. Cozart, supra. i 


[e] Agreement permitting mort- 
gagee to remain in possession.—(1) 
Where a mortgagee of certain prem- 
ises was in possession under lease 
from the life tenant, and on the ter- 
mination of the life estate demanded 
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Mortgages. 
by mortgage.?* 


Leases.?5 


payment of the mortgage from the 
remaindermen, tenants in common, 
offering to surrender the premises on 
such payment, and one of the remain- 
dermen consented that the mortgagee 
should remain in possession until the 
mortgage was paid, her continued 
possession by virtue of such agree- 
ment was not under the lease, and 
was therefore a complete defense to 
an action by the remaindermen joint- 
ly to recover possession prior to the 
payment of the mortgage (Barson v. 
Mulligan, 90 N.E. 1127, 198 N.Y. 23 
[rev 117 N.Y.S. 723, 133 App.Div. 44]), 
(2) since the mortgagee had the same 
right as the consenting tenant in com- 
mon had (Barson v. Mulligan, supra). 


Wetice to one tenant in common as 
notice to all see supra § 246. 


24 <Ala.—Kelly v. Carmichael, 129 
ae 81,221 Ala. 371. 


k.—Norris v. Scroggins, 297 S.W. 
1022, 175 Ark. Mee 


Til.—_Ow Commonwealth 
Trust Co., “183 ml. App. 605. 


N.C.—Everhardt vy. Adderton, 95 S. 
'BE. 614, 175 N.C. 40. 


Tex.—Kruger v. Taylor, (Commn. 
App.) 27 S.W.(2d) 130 [set aside (Civ. 
App.) 30 S.W.(2d) 300]; Harris v. 
Hamilton, (Commn.App.) 221 S.W. 
273 [rev (Civ.App.) 185 S.W. 409]. 


Wash.—McSorley v. Lindsay, 113 P. 
267, 62 Wash. 203. 


[a] Rights and liabilities cf mort- 
gagees and of purchaser at foreclo- 
sure.—(1) The fact that subsequent 
to the execution of the joint mortgage 
and before a foreclosure sale of the 
common property the mortgagors 
Sever the cotenancy does not affect 
the rights of the mortgagee who has 
a lien upon the entire undivided tract, 
and may legally, in the enforcement 
of such lien in a proper case, exercise 
a power of sale as to the whole tract. 
Everhart v. Adderton, 95 S.E. 614, 175 
N.C. 403. (2) And he cannot, in the 
case of a mortgage by two cotenants 
having an equal interest in the land, 
be compelled to accept half the 
amount of a mortgage note and re- 
lease half the land assigned to a co- 
tenant in a partition effected without 
the mortgagee’s knowledge or con- 
sent. Everhart v. Adderton, supra. 
(3) Moreover, a purchaser at a fore- 
closure sale, having bought the en- 
tire tract jointly mortgaged by ‘co- 
tenants, could not be required to ac- 
cept half the land on payment of half 
her bid. Everhart v. Adderton, supra. 


[b] Rights of tenants in common. 
—(1) A number less than all tenants 
in common of property jointly mort- 
gaged may, for the benefit of them- 
selves and their cotenants, be entitled 
to redeem the whole of such proper- 
ty from a foreclosure sale (Norris v. 
Scroggins, 297 S.W. 1022, 175 Ark. 50; 
peeeoreey. v. Lindsay, 113 Boozer, 62 
Wash. 203), (2) subject to a right of 
reimbursement from the other coten- 
ants (McSorley v. Lindsay, supra), 
(3) However, where a tenant in com- 
mon redeems, he must redeem all in- 
terests and pay the entire mortgage 
debt. Kelly v. Carmichael, 129 So. 81, 
221 Ala. 371; Norris v. Scroggins, su- 

pra; Owens v. Commonwealth Trust 
bo, 183 IllApp. 605. (4) On such 
redemption he is restored to the own- 


Tenants in common may, with rela- 
tion to the common property, bind themselves jointly 


Since the rights and title of tenants in 
common are several,?® it was formerly held that they 
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could not make a joint ence of the common prop- 
erty,27 but cotenants may now ordinarily let the 
common property by joint lease. 


28 And one tenant 


in common cannot interfere with his cotenants’ en- 


lease.?® 


ership of his proportionate interest 
and has an equitable lien on the re- 
mainder of the property to enforce 
contribution from his cotenants. Ow- 
ens v. Commonwealth Trust Co., su- 
pra. (5) A tenant in common who 
pays a Sheriff money sufficient to re- 
deem from a sale on mortgage fore- 
closure, but on the sheriff’s refusal to 
issue a certificate of redemption with- 
draws the deposit and attempts to re- 
deem from an assignee of the pur- 
chaser at foreclosure, has no remedy 
either against the sheriff or the other 
tenant in common, who subsequently 
redeems on the same day pursuant to 
notice given as required by Reming- 
ton & B. Code § 599, to compel the 
issuance of a certificate of redemption 
to her. McSorley v. Lindsay, supra. 
(6) The right of one cotenant to re- 
deem cannot be defeated by the acts 
or conduct of his cotenants, particu- 
larly where such acts or conduct man- 
ifest bad faith. Owens v. Common- 
wealth Trust Co., supra. (7) Thus, 
where cotenants executed a mortgage 
and the mortgagee furnished a son of 
one cotenant with the money to pur- 
chase the land at the foreclosure sale, 
and the son assigned the certificate of 
purchase to the mortgagee as security 
for the money, such secret arrange- 
ment between the mother, son, and 
mortgagee, by which the mother and 
son would be gainers at the other co- 
tenant’s expense, is such bad faith 
that the other cotenant cannot be 
thereby deprived of his right to re- 
deem. Owens v. Commonwealth 
Trust Co., supra. (8) A cotenant who 
has sold his interest in jointly mort- 
gaged land has no interest in an ac- 
tion to compel the mortgagee to ac- 
cept a tender of half the amount due 
and half costs of sale and redeem the 
mortgage and cancel it of record. Hyv- 
erhart v. Adderton, 95 S.E. 614, 175 
N.C. 403. (9) Where tenants in com- 
mon of land, as an accommodation 
for ons of the tenants, mortgaged the 
land, the accommodation mortgagors 
are entitled to require the holders of 
notes to resort first to the interest of 
the accommodated mortgagor in the 
nroverty. Harris v. Hamilton, (Tex. 
Commn.App.) 221 S.W. 278 [rev (Civ. 
App.) 185 S.W. 409]. (10) Right of 
tenant in common to redeem mortgag- 
ed property generally see Mortgages 


§ 2100 


[c] Who may purchase at foreclo- 
sure.—A tenancy in common having 
been dissolved before foreclosure sale 
of the entire tract for a mortgage 
debt, none of which was paid, a for- 
mer cotenant or his wife, who merely 
joined in the mortgage to release her 
contingent right of dower, may buy at 
the sale. Hverhart v. Adderton, 95 
S.E. 614, 175 N.C. 403. 


[ad] Gien of joint mortrage given 
by tenants in common attaches to 
their moieties in the property as an 
entirety. Kruger v. Taylor, (Tex. 
Commn.App.) 27 S.W.(2d) 130 [set 
aside (Civ.App.) 30 S.W.(2d) 300]. 


[e] Purchaser of cotenant’s inter- 
est in mortgaged land after foreclo- 
sure sale only acquires right to re- 
ceive a proportionate amount of the 
proceeds after payment of costs of 
sale and mortgage debt. Everhart v. 
Adderton, 95 S.B. 614, 175 N.C. 40. 


25. Authority of one tenant to 


forcement of their contractual rights under a joint — 


bind his cotenant by lease generally 
see supra §$§ 214-221. 


26. See supra § 4. 


27. Doe v. Errington, 1 A.&E. 750, 
3 N.&M. 646, 28 B.C.L. 349, 110 Re- 
print 13894; Haysman v. Moon, 7 Mod. 
430, 87 Reprint 1337; Burne v. Cam- 
bridge, 1 M.&Rob. 539, 174 Reprint 
185; Heatherley v. Weston, 2 Wils. 
C.P. 232, 95 Reprint 783; Heatherley 
v. Weston, 2. Wills. CR: 232, 95 Reprint 
783. 


23. Ky.—Union Gas & Oil Co 
Wiedemann Oil Co., 277 S.W. 323, 
Ky. 361. 


Mich.—Miner v. Lorman, 
18, 70 Mich. 173. 


N.Y.—Anderson vy. Dodge, 143 N.Y. 
Suit32;.-158. App. Div.. 2015 Grifingey. 
Clark, 33 Barb. 46; Sherman v. Bal- 
lou, 8 Cow. 304; Decker v. Livingston, 
15 Johns. 479. 


Okl.—Howard v. Manning, 
358, 79 Okl. 165, 12 A.L.R. 819. 


Pa.—Swint v. McCalmont Oil Co., 
38 A. 1021, 184 Pa. 202, 63 Am.S.R. 
791; Bernstein v. Colletris, 99 Pa. 
Super. 484. 


[a] Distinguished from joint lease 
by joint tenants.—(1) ‘“‘An important 
distinction . . . exists as to the 
execution and operation of leases be- 
tween those made by joint tenants 
and those made by tenants in com- 
mon.” Howard v. Manning, 192 P. 
358; 361, ‘79. OK T65,) 12 ACER oto. 
(2) “If all the joint tenants unite in 
the execution of a lease, it is regarded 
in law as but one lease made by one 
lessor, whereas a leaSe executed by 
several tenants in common is regard- 
ed as several leases of their respec- 
tive and separate shares.” Howard v. 
Manning, supra. (3) Lease of joint 
property by joint tenants see Joint 
Tenancy § 23. 


[b] Z:cssee’s covenants, unless 
otherwise expressed, are joint and in- 
divisible under a lease executed joint- 
ly by all the tenants in common. 
Howard v. Manning, 192 P. 358, 79 
Okl. 165,12 A.L.R. 819. 


[c] Oil and gas leaseo.—Where the 
grantor and wife were tenants in 
common of a tract of land, and he 
conveyed his undivided one-half in- 
terest therein to her and their chil- 
dren, the grantor and wife jointly 
could make a valid oil and gas lease 
to her undivided one-half interest in 
the land. Union Gas & Oil:Co. v. 
Wiedemann Oil Co., 277 S.W. 3238, 211 
Ky. 361. 


[ad] Where tenant in common dies 
before execution of authorized lease. 
—Where several tenants in common 
give written authority to an agent 
to execute a lease, and one of the 
principals dies before the lease is ex- 
ecuted, a lessee who signs the lease 
after such death, and in ignorance 
of it, is not a tenant at will, but is 
entitled to the benefit of the provi- 
sions of the lease; and this is espe- 
cially so where the lessee makes im- 
provements on the premises, pays the 
rent for several years, and all persons 
entitled to the rental accept it. WHin- 
feld v. Shermer, 56 Pa.Super. 4. 


29. Bernstein v. Colletris, 99 Pa. 
Super. 484. 


“ott 


38 N.W. 


192 P. 


For later cases, developments and changes in the law see Anxotations, same title and section number. 
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Conveyances. 


at the time appointed.®° 


[§ 248] C. Actions between Cotenants and Third 
Persons—l. Extent of Relief or Recovery—a, In 
Actions by Cotenants against Third Persons. As to 
the right of a tenant in common to recover posses- 
sion of the entire common property in actions against 
a stranger, the authorities are in conflict.$! 
theory that a tenant in common is entitled to the 


[a] Waiver.—(1) One tenant in 
common cannot, without the authority 
of his cotenants, bind them by -waiv- 
ing any of the terms of a lease of 
the common property. Bernstein v. 
Colletris, 99 Pa.Super. 484. (2) The 
waiver of a right to distrain, signed 
by one tenant in common, does not 
bind his cotenants unless they author- 
ized or ratified such waiver. SBern- 
stein ¥. Colletris, supra. 


30. Haywood v. Daves, 80 N.C. 338. 


81. See Williams v. Coal Creek 
Min., etc., Co., 93 S.W. 572, 115 Tenn. 
SCS; lt AMS. re. Sis, 6) La RAN.S, 
710. And see cases infra notes 33, 34. 


[a] In Porto Rico (1) under Civ. 
Code § 892, a tenant in common may, 
in a proper action, recover from a 
third person either the whole of the 
property or only a part thereof (Ubar- 
ri v. Doe, 10 Porto Rico Fed. 136), (2) 
recovery by such tenant inuring to 
the benefit of his cotenant (see infra 
text and note 44). é ; 


32. See supra § 30. 


33. U.S.—Hardy v. Johnson, 1 
Wall. 871, 17 G.Ed. 502; French v. 
Edwards, 9 F.Cas.No. 5,098, 5 Sawy. 
266, 7 Reporter 68; Le Franc v. Rich- 
mond, 15 F.Cas.No. 8,209, 5 Sawy. 60L 


Ala.—Greenwood v. Bennett, 95 So. 
159, 208 Ala. 680; Hooper v. Bank- 
head & Bankhead, 54 So. 549, 171 Ala. 
626; Blakeney v. Du Bose, 52 So. 746, 
167 Ala. 627. 


Cal.—McCormick v. Marcy, 132 P. 
449, 165 Cal. 386; Chipman v. Has- 
tings, 50 Cal. 310,19 Am.R. 655; Wil- 
liams v. Sutton, 43 Cal. 65; Treat v. 
Reilly, 35 Cal. 129; Rowe v. Bacigal- 
luppi, 21 Cal. 633; Mahoney v. Van 
Winkle, 21 Cal. 552; Hart v. Robert- 
son, 21 Cal. 346; Touchard v. Crow, 
20 Cal. 150, 81 Am.D. 108; Stark v. 
Barrett, 15 Cal. 361. 


Colo.—Field v. Tanner, 75 P. 916, 
32 Colo. 278: Weese v. Barker, 2 P. 
919, 7 Colo. 178. 

Conn.—Smith v. Starkweather, 5 
Day 207; Bush v. Bradley, 4 Day 298. 

Hawaii.—Godfrey v. Rowland, i7 
Hawaii 577. 

Kan.—Horner v. Ellis, 90 P. 275, 
75 Kan. 675, 121 Am.S.R. 446. 

Ky.—King v. Bullock, 9 Dana 41. 

Mich.—Lamb v. Lamb, 102 N.W. 
645, 139 Mich. 166. 

Minn.—Sherin vy. Larson, 11 N.W. 
70, 28 Minn. 523. 

Mont.—Hopkins v. Noyes, 2 P. 280, 
4 Mont. 550. 


Nev.—Brown v. Warren, 16 Nev. 
228; Sharon vy. Davidson, 4 Nev. 416. 


N.M.—De Bergere v. Chaves, 93 P. 
762, 14 N.M. 352 [aff 34 S.Ct. 144, 231 
U.S. 482, 58 L.Ed. 325]. 

N.C.—Winborne v. Elizabeth City 
Lumber Co., 40 S.E. 825, 130 N.C. 32; 


[62 C. J.—31] 


Where all the tenants in common 
jointly contract to convey common land in fee to a 
third person, there is an obligation on each tenant 
to convey his individual share or interest in the land 
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possession of the common property as against ev- 
eryone but his cotenants,?? it has been held in many 
eases that one tenant in common may recover the 
entire common property as against a stranger;** 


but on the other hand, there are numerous cases 


On the 


Morehead v. Hall, 35 S.E. 428, 126 N. 
C, 213; Gilchrist v. Middleton, 12 S. 
BH. 85, 107 N.C. 663 Laff 13 S.E. 227, 
108 N.C. 705]; Thames vy. Jones, 1 S. 
E. 692, 97 N.C. 121; Lafoon vy. Shear- 
in, 95 N.C. 391; Yancey v. Greenlee, 
90 N-Cr317. 


N.D.—Griswold v. Minneapolis, etce., 
R. Co., 97 N.W. 538, 12 N.D. 435, 102 
Am.S.R. 572. 


Okl.—Smith v. Blunt, 202 P. 1027, 
84 Okl. 225. 


S.D.—Mather v. Dunn, 76 N.W. 922, 
11 S.D. 196, 74 Am.S.R. 788. 


Tex.—Wagegoner v. Snody, 85 S.W. 
1134. 98 Tex. 512 [rev 82 S.W. 355, 
36 Tex.Civ.App. 514]; Gray v. Kauff- 
man, 17 S.W. 518. 82 Tex. 65; Wright 
Ver Lunn le SS. Wi COO Lon hex. Hades 
Johnson v. Schumacher, 12 S.W. 207, 
72 Tex. 334; Ney v. Mumme, 17 S.W. 
407, 66 Tex. 268; Moore v. Stewart. 
7 S.W. 771; Contreras v. Haynes, 61 
Tex. 103; Pilcher v. Kirk, 60 Tex. 
162; Sowers v. Peterson, 59 Tex. 216; 
Lone Star Gas Co. v. Meyer, (Civ. 
App.) 296 S.W. 1110; Humphreys v. 
Green, (Civ.App.) 271 S.W. 116; Lou- 
isiana & Texas Lumber Co. v. South- 
ern Pine Lumber Co., (Civ.App.) 171 
S.W. 537; Nona Mills Co. v. Jackson, 
(Civ.App.) 159 S.W. 9382; Kirby v. 
Blake, 115 S.W. 674, 53 Tex.Civ.App. 
173; Caruthers v. Hadley, (Civ.App.) 
115 S.W. 80; Hintze v. Krabben- 
schmidt, (Civ.App.) 44 S.W. 38; Mar- 
lin v. Kosmyroski, (Civ.App.) 27 S.W. 
1042; Bennett v. Virginia Ranch, etc., 
Co., 21 S.W. 126, 1 Tex.Civ.App. 321. 


Vt.—Bigelow v. Rising, 42 Vt. 678; 
Robinson vy. Sherwin, 36 Vt. 69; Hib- 
bard v. Foster, 24 Vt. 542; McFarland 
v. Stone, 17 Vt. 165, 44 Am.D. 325; 
Johnson vy. Tilden, 5 Vt. 426. 


Va.—Allen v. Gibson, 4 Rand. (25 
Va.) 468. 


Wash.—Craver v. Mossbach, 107 P. 
1037, 57 Wash. 662 [rev on other 
grounds 109 P. 1016, 57 Wash. 662]. 


W.Va.—Voss v. King, 10 S.E. 402, 
33 W.Va. 236. 


N.S.—Tobin v. McDougall, 47 N.S. 
470; Scott v. MeNutt, 2 N.S. 118. 


[a] Failure to show who are the 
other cotenants will not defeat the 
right of a tenant in common to re- 
cover possession of the whole com- 
mon property. Morehead v. Hall, 35 
S.E. 428, 126 N.C. 213. 


{[b] Bule inapplicable.—The rule 
that a tenant in common may recover 
possession of the entire tract as 
against a trespasser did not apply as 
against defendant, claiming under a 
deed from plaintiff's cotenants and 
which the grantors and their heirs for 
more than fifty years had recognized 
as valid, and which was insufficient 
only in the certificate of acknowledg- 
ment. Houston Oil Co. of Texas v. 
Sudduth, (Tex.Civ.App.) 171 S.W. 556. 


that restrict recovery to the proportionate interests 
of the tenant suing as plaintiff only.24 In any event, 
one tenant in common cannot recover possession of 
the whole property from a third person who has, by 
adverse possession, acquired title as against coten- 
ants who are not made parties to the suit.?° 


Actions for damages and for rent.?¢ 


In the ab- 


[c] Purchaser of tenant’s interest. 
—(1) One purchasing the interest of 
a tenant in common may recover the 
entire land from persons having no ti- 
tle. Kirby v. Blake, 115 S.W. 674, 53 
Tex.Civ.App. 173; Craver v. Moss- 
bach, 107 P. 1037, 57 Wash. 662 [rev 
on other grounds 109 P. 1016, 57 Wash. 
662]. (2) Purchaser becoming tenant 
in common with cotenants of vendee 
see supra § 9. 


[d] Grantee in deed signed by 
only part of the tenants in common 
had right to recover from stranger ti- 
tle to whole estate. Baugh v. North 
Alabama Coal & Mineral Co., 124 So. 
528, 220 Ala. 242. 


34. U.S.—Whittle v. Artis, 55 F. 
919; Stevens v. Ruggles, 23 F.Cas.No. 
13,408, 5 Mason 221. 


Be a Ayal v. Powell, 1 Stew. 


Cal.—Throckmorton y. Burr, 5 Cal. 
400. 


Ga.—Sanford v. Sanford, 58 Ga. 259. 


Hawaiii—Keahu v. Namealoha, 20 
Hawaii 648. 


Ky.—Russell v. Mark, 3 Metc. 37; 


Daniel v. Bratton, 1 Dana 209; Fra- 
zier v. Spear, 2 Bibb 385. 
Mass.—Butrick v. Tilton, 6 N.E. 


568, 141 Mass. 93. 


Mo.—Baber v. Henderson, 57 S.W. 
719, 156 Mo. 566, 79 Am.S.R. 540; 
State v. Staed, 45 S.W. 50, 148 Mo. 
248 [rev 64 Mo.App. 453]; Gray v. 
Givens, 26 Mo. 291. 


N.Y.—Hasbrouck Vv. Bunce, 3 
Thomps.&C. 309 [rev on other grounds 
62 N.Y. 475]. 


Ok1.—Moppin v. Norton, 137 P. 1182, 
40 Okl. 284, Ann.Cas.1915D 1042. 


Pa.—Mobley v. Bruner, 59 Pa. 481, 
98 Am.D. 360; Dawson v. Mills, 32 Pa. 
302; Agnew v. Johnson, 17 Pa. 373, 
55 Am.D. 565. 


S.C.—Bannister v. Bull, 16 S.C. 220; 
Watson v. Hill, 12 S.C.L. 161; Perry 
v. Middleton, 2 S.C.L. 462, 3 S.C.L. 103; 
Perry v. Walker, 2 S.C.L. 461, 3 S.C: 
L. 103; McFadden v. Haley, 2 S.C.L. 
457, 3 S.C.L. 96, 1 Am.D. 653. 


Tenn.—Williams v. Coal Creek 
Min., ete:, Co.,. 93. S.W. 572; 115° Tenn: 
578, 112 Am.S.R. 878, 6 L.R.A.N.S. 
710; Hughes v. Woodard, (Ch.A.) 63 
S.W. 191. 


Va.—Marshall v. Palmer, 21 S.E. 
672, 91 Va. 344, 50 Am.S.R. 838. 


35. Boone v. Knox, 16 S.W. 448, 80 
Tex. 642, 26 Am.S.R. 767. 


36. Damages in excess of one ten- 
ant’s interest inuring to benefit of co- 
tenant see infra text and notes 44~— 
48. 


Damages in joint suit restricted to 
joint injury see infra text and note 
49. 


- 
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sence of an agreement between the cotenants,®’ in 
actions for damages with relation to the common 
property, a tenant in common cannot recover more 
than his share of the damages to the whole proper- 
ty,?® and in a suit for land plaintiff may only re- 
cover his proportionate part of the rents*® or other 
debts.*® It has been held that a recovery of a ten- 
ant in common suing for a conversion of a chattel 
is limited to his share or interest therein.*t And 
the measure of damages recoverable for removal of 
timber from common land may be limited to the 
value of such timber on the stump.*? 


Recovery subject to or for benefit of cotenants.*? 
Even if the recovery of the whole common property 
by one tenant in common be permitted, it must be 
in subordination to the rights of possession of coten- 
ants,** provided, however, that before the cotenants 
ean successfully claim the right of possession they 
must pay or tender to their successful fellow their 
due proportion of the expenses properly incurred 
for the recovery of the possession for their common 
benefit.4®° Where the tenant in common recovers 
merely a proportionate undivided interest in com- 
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mon property, such recovery does not inure to the 
benefit of his cotenants*® or those claiming under 
them.47 If a tenant in common, in the absence of 
statute or agreement to the contrary, recovers dam- 
ages for injury to the entire estate, such recovery 
inures to the benefit of all of the cotenants therein, 
respectively, and an accounting therefor may be 
compelled.*® 


Joint suit. In a suit brought jointly by tenants 
in common for damages to the common property, 
they may be entitled to recover only the damages 
which they jointly suffered.*® 


Tenant in common who insures more than his own 
interest in case of loss is entitled to the payment of 
the whole amount of the policy.°° 


[§ 249] b. In Actions by Third Persons against 
Cotenants. Where a tenant in common is in pos- 
session of common property and holding adversely 
both to his cotenant and third persons, such third 
persons may, in a proper case, recover possession 
of the common property.°? 


[§ 250] 2. Parties—a. Joinder of Plaintiffs>*— 


37. See case infra this note. 


[a] If by agreement between ten- 
ants in common one is permitted to 
have the exclusive use and possession 
of a part of the land which they own 
together, while the other has such use 
and possession of other lands so own- 
ed, then either may recover for any 
injury done by a third person to that 
land which such tenant has right 
exclusively to use or possess. Gulf, 
etc., R. Co. v. Wheat, 3 S.W. 455, 68 
Tex. 133. 


38. Ala.—Birmingham R., etc., Co. 
v. Oden, 41 So. 129, 146 Ala. 495; Low- 
ery v. Rowland, 16 So. 88, 104 Ala. 
420. 


Ark.—Louisville, N. O. & T. R. Co. 
v. Jackson, 184 S.W. 450, 453, 123 Ark. 
i icit-Cye]: 


Cal.—Muller v. Boggs, 25 Cal. 175; 
Clark v. Huber, 20 Cal. 196. 


Me.—Richardson y. Richardson, 64 
Me. 62. 


Miss.—Haley v. Taylor, 28 So. 752, 
77 Miss. 867, 78 Am.S.R. 549. 


Mo.—Eastin vy. Joyce, 85 Mo.App. 
433. 


Tex.—Johnson v. Schumacher, 12 S. 
W. 207, 72 Tex. 334; Nona Mills Co. v. 
Jackson, (Civ.App.) 159 S.W. 932; 
Naugher v. Patterson, 28 S.W. 582, 9 
Tex.Civ.App. 168. 


oe Ba sagas v. Parker, 12 N.S. 


[a] Under statute authorizing pu- 
nitive damages for injury to common 
lands, such damages cannot be recov- 
ered by a tenant in common who has 
but a life estate in such lands. Rich- 
ardson vy. Richardson, 64 Me. 62. 


[b] Any one or more of several 
heirs at law entitled as tenants in 
common to a reversionary estate in 
land suing for injuries thereto will be 
limited to the proportion of damages 
those suing are entitled to. Lowery 
v. Rowland, 16 So. 88, 104 Ala. 420. 


[ec] Recovery limited to interest 
of tenant not barred.—(1) Relief to a 
tenant in common who is not barred 
by the statute of limitations in an ac- 
tion for the recovery of common 
property is limited to the interest of 


such tenant. Johnson v, Schumacher, 
12 S.W. 207, 72 Tex. 334. (2) Hence, 
such tenant cannot recover the inter- 
est of a cotenant who is not suing and 
who is barred by the statute of limi- 
tations. Johnson v. Schumacher, su- 
pra. 


39. Muller v. Boggs, 25 Cal. 175; 
Logan v. Robertson, (Civ.App.) 83 S. 
W. 395 [rev 86 S.W. 746, 99 Tex. 138]. 


40. Peck v. Lampkin, 75 So. 580, 
200 Ala. 132. 


{a] Thus, where decedent and an- 
other were tenants in common as to 
debts due them in their joint enter- 
prise, decedent’s administratrix, su- 
ing alone, could recover no more than 
half the net sum found to be due the 
tenants in common. Peck v. Lamp- 
kin, 75 So. 580, 200 Ala. 132. 


nae Ala.—Fielder v. Childs, 73 Ala. 


Cal.—Conolley v. Power, 232 P. 744, 
70 Cal.App. 70. 


Ill.—_-Rolette v. Parker, 1 Ill. 350. 


Pa.—Bush v. Gamble, 17 A. 865, 127 
Pa. 43. 


sept a oe v. Parker, 12 N.S. 


[a] Qlustration.—One tenant in 
common of live stock suing a sheriff 
who took possession of the live stock, 
made partition, and sold one half as 
a cotenant’s share, could recover from 
the sheriff in an action for conver- 
sion only the damages suffered, and 
not the full value of the property 
sold. Conolley v. Power, 232 P. 744, 
70 Cal.App. 70. 


42. See case infra this note. 


[a] Removal by grantee of coten- 
ant.—The measure of damages to a 
cotenant for removal of timber by a 
grantee under an honest mistake of 
right is the value of the timber on 
the stump. Williams v. Bruton, 131 
S.B. 18, 1383 S.C. 395. 


43. Recovery subject to rights of 
rite sued in ejectment see supra 


44 U.S.—Hardy v. 
Wall. 371, 17 L.Hd. 502. 


Ala.—Hooper v. Bankhead & Bank- 
head, 54 So. 549, 171 Ala. 626. 


Johnson, 1 


Cal.—McCormick v. Marcy, 132 P. 
pia) aoe Cal. 386; Stark v. Barrett, 15 
Cal. 361. 


Kan.—Morris v. Winderlin, 142 P. 
944, 92 Kan. 935. 


N.M.—De Bergere v. Chaves, 93 P. 
762, 14 N.M. 352 [aff 34 S.Ct. 144, 231 
U.S. 482, 58 L.Ed. 325]. 


Porto Rico.—Ubarri v. Doe, 10 Por- 
to Rico Fed. 136. 


Tex.—Keith v. Keith, 87 S.W. 384, 
39 Tex.Civ.App. 363; Marlin v. Kos- 
myroski, (Civ.App.) 27 S.W. 1042. 


, N.S.—Scott v. McNutt, 2 N.S. 118. 


45. Gregg v. Patterson, 9 Watts 
&S. (Pa.) 197. 


46. Gilman v. Stetson, 18 Me. 428. 


47. Mayes v..Rust, 94 S.W. 110, 42 
Tex.Civ.App. 423. 


[a] Where compromise verdict is 
rendered in favor of one cotenant, 
amounting to less than he claims as 
his share, he does not take the land in 
trust for the benefit of the vendees at 
a Sheriff's sale of the share of another 
cotenant. Mayes v. Rust, 94 S.W. 110. 
42 Tex.Civ.App. 423. 


48. Becnel v. Wagnespack, 3 So. 
536, 40 La.Ann. 109; Bigelow v. Ris- 
ing, 42 Vt. 678. 


49. Jefferson Fertilizer 
Rich, 62 So. 40, 182 Ala. 633. 


_ [a] Thus (1) in a suit brought 
jointly by tenants in common for 
damages from a fertilizer plant, as a 
continuing nuisance, it has been held 
that they were entitled to recover on- 
ly the damages which they jointly 
suffered in the joint’ use and enjoy- 
ment of the property as a home. Jef- 
ferson Fertilizer Co. v. Rich, 62 So. 
40, 182 Ala. 633. (2) They were not 
entitled to recover for the personal 
injury suffered by each. Jefferson 
Fertilizer Co. v. Rich, supra. 


50. McIntosh v. Ontario Bank, 20 
Grant Ch. (Ont.) 24. 


51. State v. Staed, 45 S.W. 50, 143 
Mo, 248 [rev 64 Mo.App. 453]. 


ue Generally see Parties §§ 108— 


Joinder of parties plaintiff in eject- 
ment generally see Ejectment § 96. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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(1) Actions in Which Cotenants Need Not Join. All 
of the cotenants need not join for the recovery of 
the common property as against a stranger.®* 


While all the tenants in 
common who are interested in the relief to be ob- 
tained in an action against a third person may be 
required to join as plaintiffs,54 where his cotenant 
is wrongfully maintaining an adverse position or is 
not interested in the recovery, a tenant in common 
may, without joining such cotenant, maintain an 
Similarly, where a 
tenant in common has parted with his interest be- 
fore suit, he need not be joined as plaintiff with other 
Under a statute authorizing tenants 
in common, or any number less than all, jointly or 
severally to commence any action, it is not neces- 
sary to make such tenants in common parties plain- 
tiff on whose behalf no recovery is or should be 


Interest of cotenant. 


action against a third person.®® 


cotenants. bs 


U.S.—Hodgson v. Midwest Oil 
Co. S47 F.(2d) 71 [aff 297 F. 273]. 


Ala.—Greenwood v. Bennett, 95 So. 
159, 208 Ala. 680; Hooper .v. Bank- 
head & Bankhead, 54 So. 549, 171 Ala. 


626; Lecroix v. Malone, 47 So. 725, 
157 Ala. 434; Stodder v. Powell, 1 
Stew. 287. 


Alaska.—Binswanger v. Henninger, 
1 Alaska 509. 


Cal.—McCormick v. Marcy, 132 P. 
449, 165 Cal. 386. 


Me.—Jewett v. Whitney, 43 Me. 
242; Boobier v. Boobier, 39 Me. 406. 


Mass.—Dewey v. Brown, 2 Pick. 
387. 


N.H.—Hyde v. Noble, 13 N.H. 494, 
38 Am.D. 508. 


N.M.—De Bergere v. Chaves, 93 P. 
762, 14 N.M. 352 [aff 34 S.Ct. 144, 231 
U.S. 482, 58 L.Ed. 325]. 


Okl1.—Smith v. Blunt, 202 P. 1027, 
84 Okl. 225; Moppin v. Norton, 137 P. 
1182, 40 Ok]. 284, Ann.Cas.1915D 1042. 


Pa.—Shamburg v. Moorehead, 4 
Brewst. 92. 


S.C.—Bannister v. Bull, 16 S.C. 220. 


S.D.—Mather y. Dunn, 76 N.W. 922, 
11 S.D. 196, 74 Am.S.R. 788. 


Tex.—Mitchell v. Mitchell, 15 S.W. 
705, 80 Tex. 101; Harber v. Dyches, 
14 S.W. 580; Bounds y. Little, 12 S.W. 
1109, 75 Tex. 316; Carley v. Parton, 
12 S.W. 950, 75 Tex. 98; Pilcher ‘v. 
Kirk, 55 Tex. 208; May v. Slade, 24 
Tex. 205; Grassmeyer v. Beeson, 18 
Tex. 753, 40: Am.D: 3095 Croft. ‘v. 
Rains, 10 Tex. 520; King v. ‘Kloh, (Civ. 
App.) 10 S.W.(2d) 1043; Lone Star 
Gas Co. v. Meyer, (Civ. App.) 296 S.W. 
1110; Kirby v. Blake, 115 S.W. 674, 53 
Tex. Civ. App. 173; Caruthers v. Had- 
ley, (Civ.App.) 115 S.W. 80; Keith v. 
Keith, 87 S.W. 384, 39 Tex.Civ. App. 
363; Hintze v. Krabbenschmidt, (Civ. 
App.) 44 S.W. 38. 


Utah.—Spanish Fork v. Hopper, 26 
P. 2938, 7 Utah 235. 


vVt.—Bigelow v. Rising, 42 Vt. 678; 


McFarland v., Stone, 17 Vt. 165, 44 
Am.D. 325. 
Va.—Allen v. Gibson, 4 Rand. (25 


Va.) 468. 


W.Va.—Voss v. King, 10 S.E. 402, 
33 W.Va. 236. 


N.S.—Scott v. McNutt, 2 N.S. 118. 


[a] Where all heirs of tenant in 
common convey their interest to one 
who sues to recover the common 
property, such heirs are not neces- 
sary parties to the action. Young v. 
Pate, 3 Dana (Ky.) 306. 
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case, m 


[b] Persons whose rights are sub- 
ordinate to plaintiffs suing to recover 
common property need not be joined 
as parties plaintiff, notwithstanding 
such persons are tenants in ae ye 
Spanish Fork v. Hopper, 26 P. 293, 7 
Utah 235. 


54 See infra § 251. 


55. Ala.—Lowery v. Rowland, 16 
So. 88, 104 Ala. 420; Milner v. Milner, 
14 So. 373, 101 Ala. 599. 


Ga.—King v. Neel, 25 S.E. 513, 98 
Ga. 438, 58 Am.S.R. 311; Starnes v. 
Quin, 6 Ga. 84. 


EDU maa v. Earl, 26 Iowa 


Me.—Strickland v. Parker, 54 Me. 
268; Lothrop v. Arnold, 25 Me. 136, 
43 Am.D. 256. 


Mass.—Goell v. Morse, 126 Mass. 
480; Weld vy. Oliver, 21 Pick. 559. 


Mich.—Wight vy. Roethlisberger, 74 
N.W. 474, 116 Mich. 241. 


N.H.—Lyman v. Boston, etc. R. 
Co., 58 N.H. 384; White v. Brooks, 43 
N.H. 402. 


N.Y.—Jackson v. Moore, 94 App. 
Div. 504, 87 N.Y.S. 1101; Griffin v. 
Clark, 33 Barb. 46; Gock v. Keneda, 
29 Barb. 120. 


Ohiv.—Morgan v. Hudnell, 40 N.E. 
716, 52 OhioSt. 552, 49 Am.S.R. 741, 
27 L.R.A. 862. 


Pa.—Agnew v. Johnson, 17 Pa. 373, 
55 Am.D. 565. 


S.C.—Harrelson vy. Sarvis, 
368, 39 S.C. 14. 


Wis.—Sullivan v. Sherry, 87 N.W. 
471, 111 Wis. 476, 87 Am.S.R. 890. 


[a] If one tenant in common 
should settle for his portion of the 
damages before action, the other may 
sue without joining him. Jackson v. 
Moore, 87 N.Y.S. 1101, 94 App.Div. 
504; Gock v. Keneda, 29 Barb. (N. 
YY.) 120: 


56. Lewis v. Night, 3 Litt. (Ky.) 
223: 


17 S.E. 


[a] Reason for rule.—‘Only those 
eel legal rights are invaded should 
unite in an action for injury.” Lewis 
v. Night, $8 Litt. (Ky.) 223, 226. 


57. Karren v. Rainey, 83 P. 333, 
30 Utah 7. 


58. Mather v. Dunn, 76 N.W. 922, 
11 S.D. 196, 74 Am.S.R. 788. 


59. Ga.—Starnes v. Quin, 6 Ga. 84. 
Ky.—Frazier v. Spear, 2 Bibb 385. 


Mo.—Eastin v. Joyce, 85 Mo.App. 
433. 


Objection to, and effect of, nonjoinder. 
standing a requirement that tenants in common 
should be joined in a suit against a third person, a 
tenant in common may be permitted to maintain a 
separate action in the absence of a plea in abate- 
ment for the nonjoinder of the cotenants.°9 
a tenant in common suing alone may, in the absence 
of a plea in abatement, recover damages in propor- 
tion to his own interest in the common property.®® 


In particular actions. 
ceedings which tenants in common may, in a proper 
maintain separately as against third persons 
are actions of ejectment*! and of trespass to try 
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sought,°’ and tenants in common are not, as such, 
united in interest within the meaning of a statute 
requiring such persons to join in an ‘action for the 
recovery of property.®8 


Notwith- 


Henee, 


Among the actions or pro- 


Y.—Sparks v. Leavy, 24 N.Y.Su- 
pen "530, 19 Abb.Pr. 364. 


Tex.—Cummings vy. Masterson, 93 
Bay 500, 42 Tex.Civ.App. 549; Logan 

Robertson, (Civ.App.) 83 Siw. 395 
ree 86 S.W. 746, 99 Tex. 138]. 


60. -Power v. City of Breckenridge, 
noe Civ.App.) 290 S.W. 872. 


1. U.S.—Hardy v. 
wail. 371, 17 L.Ed. 502. 


Cal.—Hebrard v. Jefferson Gold, 


Johnson, 1 


ete., Min. Co., 33 Cal. 290; Muller v. 
Boggs, 25 Cal. 175; Rowe v. Bacigal- 
luppi, 21 Cal. 633; Mahoney v. Van 


Winkle, 21 Cal. 552; Hart v. Robert- 
son, 21 Cal. 346; Clark v. Huber, 20 
Cal. 196; Touchard v. Crow, 20 Cal. 
150, 81 Am.D. 108; Stark vy. Barrett, 
15 Cal. 361; Waring v. Crow, 11 Cal... 
366; Covillaud v. Tanner, 7 Cal. 38. 


Colo.—Murley v. Ennis, 2 Colo. 300. 


Conn.—Robinson v. Roberts, 31 
Conn. 145; Smith v. Starkweather, 5 
Day 207; Bush v. Bradley, 4 Day 298. 


ee v. Sanford, 58 Ga. 
Ky.—Craig v. Taylor, 6 B.Mon. 457; 
King v. Bullock, 9 Dana 41. : 
Mo.—Minton v. Steele, 28 S.W. 746, 
125 Mo. 181. 


Nev.—Bullion Min. Co. v. Croesus 
Gold, etec., Min. Co., 2 Nev. 168, 90 — 
Am.D,. 526. 


N.C.—Morehead v. Hall, 35 S.E. 428, 
126° NiCec213. 


Okl.—Smith v. Blunt, 202 P. 1027, 
84 Okl. 225. 


S.C.—Harrelson v. Sarvis, 
368, 39 S.C. 14. 


Tenn.—Hammett v. Blount, 1 Swan 


CSTD 


385. 


[a] Mines and minerals.—(1) Un- 
der proper circumstances, ejectment 
may be maintained by a tenant in. 
common of a mine or well who has 
been excluded from possession. Har- 
dy v. Johnson, 1 Wall. (U.S.) 371, 17 
L.Ed. 502; Hebrard vy. Jefferson Gold, 
ete., Min. Co., 33 Cal. 290; Muller v. 
Boggs, 25 Cal. 175; Rowe v. Bacigal- 
luppi, 21 Cal. 633; Mahoney v. Van 
Winkle, 21 Cal. 552; Hart v. Robert- 
son, 21 Cal. 346; Clark v. Huber, 20 
Cal. 196; Touchard v. Crow, 20 Cal. 
150, 81 Am.D. 108; Stark v. Barrett, 
15 Cal. 361; Waring v. Crow, 11 Cal. 
366; Murley v. Ennis, 2 Colo. 300; 
Smith v. Starkweather, 5 Day (Conn.) 
207; Bush v. Bradley, 4 Day (Conn.) 
298; Bullion Min. Co. v. Creesus Gold, 
etc., Min. Co., 2 Nev. 168, 90 Am.D. 
526. (2) But a tenant in common 
cannot dispossess one in possession 
under his cotenant, except possibly 


. 


566 [62 C.J.] 


title,°2 as well as proceedings for enjoining injury 
A tenant in common 
may also, in a proper case, maintain an action to 
recover compensation for the use and occupation of 
the common property,®** and for rent, unless the ten- 
ants in common have so leased the common property 
as to bind themselves jointly.°5 Tenants in common 
need not join in a proceeding to redeem common 
property from a mortgage thereon. 
rule requiring tenants in common to join in actions 


to the common property.%* 


after notice or other act terminating 
the cotenancy or the leave or license, 
Ord v. Chester, 18 Cal. 77. 


Parties who may maintain eject- 
ment generally see Ejectment §§ 95-— 
97. 


62. Bannister v. Bull, 16 S.C. 220; 
Johnson v. Schumacher, 12 S.W. 207, 
72 Tex. 334; Lone Star Gas Co. v. 
Meyer, (Tex.Civ.App.) 296 S.W. 1110; 
Humphreys v. Green, (Tex.Civ.App.) 
271 S.W. 116; Lane v. Miller & Vidor 
ea Co., (Tex.Civ.App.) 176 S.W. 

00. i 


[a] Against persons claiming ti- 
tle.—‘“A tenant in common may main- 
tain an action of trespass to try title, 
not only against those without claim, 
but against those who claim title.” 
Lone Star Gas Co. v. Meyer, (Tex. 
Civ.App.) 296 S.W. 1110, 1112. 


[b] Limitation of recovery.—(1) 
While one tenant in common can 
maintain the action of trespass to try 
title and can recover against a tres- 
passer or a mere wrongdoer (Johnson 
v. Schumacher, 12 S.W. 207, 72 Tex. 
334), (2) if a tenant, as plaintiff in 
such action, should show disabilities 
which would prevent his being barred 
by limitations while the facts are 
such as to bar a cotenant who is not 
joined, plaintiff cannot recover the 
eet of his cotenant (see supra § 

8). 


€3. Brooklyn Trust Co. v. City of 
New York, 190 N.Y.S. 812, 198 App. 
Div. 595; Commonwealth Water Co. 
v. Brunner, 161 N.Y.S. 794, 175 App. 
Div. 153. 

[a] Thus (1) where one who 
owned property abutting on a street 
and was cotenant with others in the 
fee in the street sued to enjoin tres- 
pass by a city in constructing a sub- 
way, in addition asking for damages 
for interference with lateral support, 
the court did not err in refusing de- 
fendant’s motion to amend its an- 
swer to allege defect of parties, in 
that the tenants in common were not 
joined, the result being no different 
so far as plaintiff’s rights were con- 
eerned. Brooklyn Trust Co. v. City 
of New York, 190 N.Y.S. 812, 198 App. 
Diy. 595. (2) A tenant in common of 

“water rights to a lake has been held 
entitled to maintain a petition to en- 
join third persons from unlawfully 
interfering with such rights. Com- 
monwealth Water Co. v. Brunner, 161 
N.Y.S. 794, 175 App.Div. 153. 


6&4. Twin Falls Canal Co. v. Amer- 
ican Falls Reservoir Dist. No. 2, 45 FP, 
(2d) 649. 


[a] Thus a tenant in common, 
charged with the exclusive control, 
management, and operation of a res- 
ervoir and dam held in common, may 
be entitled to maintain an action for 
compensation for use by another and 
may recover the proportionate cost 
of maintenance and operation without 
joining his cotenant. Twin Falls 
Canal Co. v. American Falls Reservoir 
Dist. No. 2, 45 F.(2d) 649. 


Necessity for joinder in actions to 
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recover rent for use and occupation 
generally see infra § 251. 


65. Johnson v. Moxley, 113 So. 651, 
22 Ala.App. 1 [rev on other grounds 
113 So. 656, 216 Ala. 466]. And see 
cases infra this note. 


fa] Thus, where there is a demise 
of the common property by tenants in 
common or one of their number duly 
authorized to manage and care for the 
same and to collect the rents, one ten- 
ant in common may sue for the whole 
rents, without the joinder of his co- 


tenants. Fargo v. Owen, 79 Hun 181, 
29 N.Y.S. 611; Griffin v. Clark, 33 
Barb. (N.Y.) 46. 


Necessity for joinder in actions to 
recover rent for use and occupation 
generally see infra § 251. 


66. Bailey v. Jefferson, 64 So. 955, 
186 Ala. 214. 


67. See infra § 251. 


68. Sullivan v. Sherry, 87 N.W. 
471, 111 Wis. 476, 87 Am.S.R. 890. 


69. U.S.—Hall vy. Leigh, 8 Cranch 
50, 3 L.Ed. 484; Franz v. Franz, 15 
F.(2d) 797; Jewett v. Cunard, 13 F. 
Cas.No. 7,310, 3 Woodb.&M. 277. 


Ala.—McGhee v. Alexander, 16 So. 
148, 104 Ala. 116; Hines vy. Trantham, 
27 Ala. 359; Tankersley v. Childers, 
23 Ala. 781. 


Cal.—Ross v. Heintzen, 36 Cal. 3138; 
Messersmith v. Smith, 217 P. 105, 62 
Cal.App. 446. 


Conn.—Barnum v. Landon, 25 Conn. 
137; Central Mfg. Co. v. Hartshorne, 
3 Conn. 199. 


Ind.—Bowser v. Cox, 29 N.E. 616, 
3 Ind.App. 309, 50 Am.S.R. 274. 


Iowa.—Arthur vy. Chicago, ete. R. 
Co., 17 N.W. 24, 61 Iowa 648. 


Ky.—Pope v. Brassfield, 
5, 110 Ky. 128, 22 Ky.L. 1613. 


Me.—Longfellow y. Quimby, 29 Me. 
196, 48 Am.D. 525. 


Minn.—Peck vy. McLean, 30 N.W. 
759, 86 Minn, 228, 1 Am.S.R. 665. 


N.H.—Blake v. Milliken, 14 N.H. 
213; Chesley v. Thompson, 3 N.H. 9, 
14 Am.D. 324. 


N.Y.—Jackson v. Moore, 
1101, 94 App.Div. 504; Soule v. Mogg, 
35 Hun 79; Gilbert v. Dickerson, 7 
Wend. 449, 22 Am.D. 592. 


N.C.—Morehead v. Hall, 35 S.E. 428, 
26 wN.Ce i2i3. 


Pa.—De Coursey v. Guarantee 
Trust, ete,, Co., 81 Pa.) 217; Cook yv. 
Brightly, 46 Pa. 439; Agnew v. John- 
son, 17 Pa. 3738, 55 Am.D. 565. 


S.C.—Harrelson y. Sarvis, 17 S.E. 
368, 39 S:C. 14. 


Pens meat es v. Harris, 5 Hayw. 


61 S.W. 


87 N.Y.S. 


Tex.—Gulf, ete, R. Co. v. Wheat, 
8 S.W. 465, 68: Tex. 188; Allday vy. 
Whitaker, 1 S.W. 794, 66 Tex. 669; 
Smith v. Powell, 23 S.W. 1109, 5 Tex. 
Civ.App. 373; Gillum vy. St. Louis, ete., 
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to recover damages from third persons for injury 
to common property®? is inapplicable to an action 
based upon a conversion of the common property, 
consented to by one of the tenants who need not be 
joined as plaintiff.°® 


With respect to individual interest. A tenant in 
common may maintain an action without the joinder 
of his cotenants where such action is for the pro- 
tection of his several interest.®® 


RCo. 23 S.Wa 716, 4° TexCiv-App, 
622. 


'Utah.—Boley v. Allred, 71 P. 869, 25 
Utah 402. 


Wyo.—Gilland v. Union Pac. R. Co., 
43 P. 508, 6 Wyo. 185 


Eng.—Roberts v. Holland, [1893] 1 
Q.B. 665. 


[a] Rule applied to: (1) An action 
by one tenant in common to quiet his 
own title to the common property. 
Franz v. Franz, 15 F.(2d) 797; Mes- 
sersmith vy. Smith, 217 P. 105, 52 Cal. 
App. 446. (2) An action of trespass 
to try title. Hines v. Trantham, 27 
Ala. 359. (3) An action of ejectment 
for tenant’s own proportionate share 
of the common property. Harrelson 
v. Sarvis, 17 S.E. 368, 39 S.C. 14. (4) 
The enjoining of a third person from 
trespassing. Rush vy. Cornett, 185 S. 
W. 88, 169 Ky. 714. (5) The enforce- 
ment of a vendor’s lien on the com- 
mon property. McGhee vy. Alexander, 
16 So. 148, 104 Ala. 116. (6) An ac- 
tion for the proportion of rent due to 
a tenant in common. Smith v. Wiley, 
22 Ala. 396, 58 Am.D. 262; Bowser v. 
Cox, 29 N.E. 616, 3 Ind.App. 309, 50 
Am.S.R. 274; Cook v. Brightly, 46 Pa. 
439. (7) A distraint for the share 
of rent due a tenant in common. De 
Coursey v. Guaranty Trust, etc., Co., 
81 Pa. 217. (8) An action for injury 
to land which, by agreement of the 
cotenants, was in the exclusive con- 
trol and use of the tenant suing. 
Gulf, etc., R. Co. v. Wheat, 3 S.W. 
455, 68 Tex. 133. (9) An action for 
injury to common property which was 
divisible on demand. Arthur v. Chi- 
cago, etc., R. Co., 17 N.W. 24, 61 Iowa 
648. (10) An action for injury to 
common land brought subsequent to 
an action by a cotenant to recover his 
proportion of the damages from a 
tort-feasor, Gillum y. St. Louis, ete., 
R. Co., 238 S.W. 716, 4 Tex.Civ.App. 
622. (11) An action of trespass quare 
clausum. Longfellow y. Quimby, 29 
Me. 196, 48 Am.D. 525. (12) An ac- 
tion for the recovery of a tenant’s 
share of the proceeds of a check. 
Soule v. Mogg, 35 Hun (N.Y.) 79. 


(b] That interest as tenant in 
common first appears at trial imma- 
terial—Under Code Civ. Proc. § 384, 
authorizing a tenant in common to 
sue either jointly or severally in the 
protection of his own interest, a right 
of action to quiet title was not de- 
feated because it developed at the 
trial for the first time that plaintiff’s 
interest in the premises was only that 
of a tenant in common with others 
who were not parties to the action, 
and therefore it was not error to re- 
fuse to stop the proceeding in order 
to make the other tenants in common 
parties. Messersmith v. Smith, 217 P. 
105, 62 Cal.App. 446. 


[c] Severally leased property.— 
(1) Where a tenant in common leases 
his own interest in the common prop-~ 
erty, he may maintain an action for 
rent without joining his cotenants, 
Hayden vy. Patterson, 51 Pa. 261. (2) 
A coparcener who leased his own 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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{$ 251] (2) Actions in Which Joinder Is Neces- 
sary. Tenants in common should be joined as par- 
ties plaintiff in all actions against third persons 
where such joinder is necessary to a complete de- 
termination of the controversy.7° The ordinary 
common-law rule requires that tenants in common 
must join as parties plaintiff in all personal actions 
concerning the common property.7: Therefore, it 
is ordinarily held that tenants in common should 
join in all actions for injuries to the common estate, 
whether ex contractu or ex delicto.72 


Interest of cotenant. While all tenants in com- 
mon who are interested in the relief sought to be 
obtained against a third person must be made par- 
ties plaintiff,7* where, for any reason, some of the 
cotenants are not interested in the recovery of dam- 
ages for injury to common property, they need not 
be joined as plaintiffs.74 


Failure to prove that plaintiffs are sole tenants in 
common of the premises in an action which must 
be brought jointly precludes recovery in the absence 
of statute to the contrary.7® 
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Joint lease. Where tenants in common have joint- 
ly leased common property to a third person, they 
must join as parties to recover possession of such 
property’® or to recover rent.77 * 


Notice to quit. Notwithstanding the general rule 
that one of several tenants in common who have 
been dispossessed may maintain an action to recoyv- 
er possession of common property from a third per- 
son,’® where several tenants in common who claim 
to be entitled to possession, as such, join in an ac- 
tion to recover possession of leased property, they 
must also join in a notice to quit.79 


Coparceners. All coparceners must join as plain- 
tiffs in an action for damages against a third per- 
somes? 


Objection to, and effect of, nonjoinder. While it 
has been held that a nonjoinder of tenants in com- 
mon as necessary parties plaintiff can only be taken 
advantage of by a plea in abatement,®! or by ap- 
portionment of damages,®? it has also been held 


; 
B2 
4 
Iv 


’ share of the property held in copar- 


cenary may, in like manner, maintain 
an action for the recovery of his own 
interest. Jackson y. Sample, 1 Johns. 
Cas. (N.Y.) 231. 


{d] In event of sale of common 
preperty by one cotenant and deliv- 
ery of possession to the vendee, and 
refusal by him to permit the other 
cotenant to exercise his rights there- 
in, the cotenant so excluded may 
maintain an action of ejectment 
against such vendee. Murley v. En- 
nis, 2 Colo. 300. 


[e] Judgment for one tenant no 
bar to recovery by cotenant.—A judg- 
ment in favor of a tenant in common 
does not prevent his cotenant from 
recovering from a trespasser the dam- 
ages such cotenant has sustained by 
such trespass. Gillum v. St. Louis, 
ete., R. Co., 23 S.W. 716, 4 Tex.Civ. 
App. 622. 


70. Nillson v. Lawrence, 133 N.Y. 
S. 298, 148 App.Div. 678. 


71. Lane v. Dobyns, 11 Mo. 105; 
Lumerate v. St. Louis & S. F. R. Co., 
130 S.W. 448, 149 Mo.App. 47. 


“The general rule is that tenants 
in common must join in-all personal 
actions concerning the common prop- 
erty.”” Lane vy. Dobyns, supra. 


[a] Reason for rule.—‘‘Otherwise 
a multiplicity of suits might be 
brought for the same cause of action 
and against the same party. This 
would be against public policy.” 
Lane v. Dobyns, 11 Mo. 105 [quot 
Lumerate vy. St. Louis & S. F. R. Co., 
130 S.W. 448, 449, 149 Mo.App. 47]. 


72. U.S.—Himes v. Schmehl, 257 
F. 69, 168 C.C.A. 281. 


Ga.—Carmichael v. Jordan, 62 S.E. 
810, 131 Ga. 514. 


Me.—Lothrop v. Arnold, 25 Me. 136, 
43 Am.D. 256; Haskell-v. Jones, 24 
Me. 222; Bradley v. Boynton, 22 Me. 
287, 39 Am.D. 582. 


Miss.—Armstrong v. Canady, 35 So. 
138; Haley v. Taylor, 28 So. 752, 77 
Miss. 867, 78 Am.S.R. 549. 


Mo.—Lane v. Dobyns, 11 Mo. 105; 
Smoot v. Wathen, 8 Mo. 522; Lume- 
rate v. St. Louis & S. F. R. Co., 130 
S.W. 448, 149 Mo.App. 47; Miller v. 
Crigler, 83 Mo.App. 395; State v. 
True, 25 Mo.App. 451. 


N.H.—White v. Brooks, 43 N.H. 402. 


N.Y.—De Puy v. Strong, 37 N.Y. 
372, 3 Keyes 603, 4 Transcr.App. 239, 
4 Abb.Pr.N.S. 340; Jackson v. Moore, 
87 N.Y.S. 1101, 94 App.Div. 504; Buck- 
nam v. Brett, 35 Barb. 596, 13 Abb. 
Pr. 119, 22 How.Pr. 233; Hill v. Gibbs, 
5 Hill 56; Low v. Mumford, 14 Johns. 
426, 7 Am.D. 469. 


N.C.—Cain v. Wright, 50 N.C. 282, 
72 Am.D. 551. 


Ohio.—Morgan v. Hudnell, 40 N.E. 
716, 52 OhioSt. 552, 49 Am.S.R. 741, 27 
L.R.A. 862. 


Tex.—Arrington v. Southern Pine 
Lumber Co., (Civ.App.) 16 S.W.(2d) 
166; Power v. City of Breckenridge, 
(Civ.App.) .290 S.W. 872; Dempsey 
Oil Co. v. Torrans, (Civ.App.) 244 S. 
W. 855: Texas, ete., R. Co. v. Smith, 
80 S.W.. 247, 35 Tex.Civ.App.. 351: 
Galveston, etc., R. Co. v. Stockton, 38 
S.W. 647. 15 Tex.Civ.App. 145; Nau- 
gher v. Patterson, 28 S.W. 582, 9 Tex. 
Civ.App. 168. 


Va.—Talley v. Drumheller, 115 S.E. 


517, 519, 185 Va. 186 [cit Cyc]. 


Wis.—Tipping v. Robbins, 37 N.W. 
427, 71 Wis. 507; Earll v. Stumpf, 13 
N.W. 701, 56 Wis. 50. 


And see cases infra this section. 


fa] In Massachusetts (1) until 
changed by statute, all tenants in 
common were required to join in ac- 
tions for injury to the common estate. 
Bulloch v. Howard, 10 Allen 460; Gil- 
more v. Wilbur, 12 Pick. 120. 22 Am. 
D. 410; May v. Parker, 12 Pick. 34, 
22 Am.D. 393; Merrill v. Berkshire, 
11 Pick. 269: Daniels v. Daniels, 7 
Mass. 135. (2) But “since the enact- 
ment of Rev. St. c. 24, §§ 48-53, a ten- 
ant in common may recover damages 
for injuries to his estate without 
joining the other tenants in common.” 
Barnes v. City of Springfield, 168 N. 
E. 78, 87, 268 Mass. 497 [cert den 
one 246, 281 U.S. 732, 74 L.Ed. 


[b] “enants in common must 
join in actions ex delicto for an in- 
jury to their common property even 
though it be real estate, because the 
damages belong to them jointly.” 
Himes v. Schmehl, 257 F. 69, 71, 168 
C.C.A. 281. 


[c] Where one of tenants dies, an 
action for damages to common prop- 
erty must be in the name of the sur- 


vivor alone; the representative of the 
deceased tenant need not, therefore, 
be joined. Bucknam v. Brett, 35 
Barb. (N.Y.) 596. 


73. Lee Chuck v. Quan Wo Chong, 
28 RP. 45, 91 Cal. 593; Presbrey v. 
Presbrey, 13 Allen (Mass.) 281; Jones 
v. De Coursey, 42 N.Y.S. 578, 12 App. 
Div. 164 [aff 55 N.E. 1096, 141 N.Y. 
627]; Keith vy. Keith, 87 S.W. 384, 
39 Tex.Civ.App. 368. 


Cotenauts without interest need not 
be joined see supra § 250. 


74, See supra § 250. 


75. Texas, etc., R. Co. v. Smith, 
80 S.W. 247, 35 Tex.Civ.App. 351. 


76. Doe ex dem. Gaines v. Buford, 
1 Dana (Ky.) 481; Doe v. Botts, 4 
Bibb (Ky.) 420; Innnis v. Crawford, 
4 Bibb (Ky.) 241. 


[a] “The reason assigned for the 
doctrine is, that tenants in common 
have several titles . . . and if 
they are disseised . . . the plain- 
tiff cannot recover upon their joint 
lease.” Innis v. Crawford, 4 Bibb 
(Ky.) 241. . 


Joinder unnecessary to recover pos- 
session generally see supra § 250. 


77. Himes v. Schmehl, 257 F. 69, 
ae oo ae 281; Marys v. Anderson, 24 
a. é 


[a] Reason for rule.—‘‘The reme- 
dy must follow the contract.” Marys 
v. Anderson, 24 Pa. 274, 276. To same 
effect Himes v. Schmehl, 257 F. 69, 
70, 168 C.C.A. 281. 


78. See supra § 250. 
79; McNally v. Leach, 205 S.W. 82. 


Phe: Tapscott v. Williams, 10 Ohio 


81. Gilbert v. Dickerson, 7 Wend. 
(N.Y.) 449, 22 Am.D. 592;- Gillum v. 
St. Louis, A. & T. Ry. Co., 23 S.W. 716, 
4 Tex.Civ.App. 622. 


22. Gilbert v. Dickerson, 7 Wend. 
(N.Y.) 449, 22 Am.D. 592; Waggoner 
v. Snody, 85 S.W. 1134, 98 Tex. 512; 
Gillum v. St. Louis, A. & T. Ry. Co., 
23 S.W. 716, 4 Tex.Civ.App. 622. 


[a] Release by tenants not joined. 
—Where some tenants are not joined 
in an action in which judgment goes 
against defendant for damages, such 
other tenants in common may be re- 
quired to execute release to defend- 


tates are several, 
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that such a nonjoinder is a ground of nonsuit.** 


Particular actions or proceedings. 
actions or proceedings in which it has been held 


that all tenants in common must 


damages from third persons are actions of trespass,** 
trover,®® waste,* to recover damages for a nui- 
sance,®? and actions of assumpsit upon the waiver 
Moreover, a tenant in common cannot, 
with reference to the common property, maintain an 
action of replevin,®® a merely speculative action of | 
trespass to try title,®° a proceeding to alter or as- 
sess damages for the location of a road over com- 
mon land,®! nor an action for an injunction and ac- 
Nor may a tenant maintain an action 
to recover the surplus in the hands of the mortga- 
gee, after foreclosure by him of the whole com- 


of a tort.®& 


counting.®? 


TENANCY IN COMMON 


Among the 


join to recover 


mon property under a power;°* or for the recov- 


ant of their claims for damages. Mc- 


Lean v. Embree, 54 N.S. 318. 


88. Goodspeed v. Wasatch Silver 
Lead Works, 2 Utah 263. 


84. U.S.—Sligo Furnace Co. v. Dal- 
ton, 255 F. 532, 166 C.C.A. 600; Coch- 
ran y. Brannan, 196 F. 219. 


Ala.—Southern Ry. Co. v. Hayes, 73 
So. ‘945,°198 Ala. 601. 


Ark.—Louisville, N. O. & T. R. Co. 
vy. Jackson, 184.S.W. 450, 123 Ark. 1. 


Md.—Gent v. Lynch, 23 Md. 58, 87 
Am.D. 558. 


N.Y.—Austin v. Hall, 13 Johns. 286, 
7 Am.D. 376. 


Tenn.—Winters vy. McGhee, 3 Sneed 
aT 


Tex.—Rowland v. Murphey, 1 S.W. 
658, 66 Trex. 534; May v. Slade, 24 
Tex. 205; Bassham y. Evans, (Civ. 
App.) 216 S.W. 446; Gillum yv. St. 
Louis, A. & T. Ky. Co., 23 S.W. 716, 
4 Tex.Civ.App. 622. 


N.S.—Esson vy. 
186. 


fa] Reasons for rule——(1) In ac- 
tions of this nature, although the es- 
yet the damages 
survive to all. Gillum v. St. Louis, 
BAe fe De Vn G0.) 20: -O. Wie CLO 4 Dex, 
Civ.App. 622. (2) And it would be 
unreasonable, when the damage is 
thus entire, to bring several actions 
for a single trespass. Gillum y. St. 
Louis, A. & T. Ry. Co., supra. (3) 
Hence, there is nothing to require a 
departure from this rule of common 
law; but there is a great reason to 
adhere to it, to prevent multiplicity 
of suits, and the inconvenience that 


Mayberry, 1-N.S. 


would arise from the bringing of sev-' 


eral suits and allowing several recov- 
eries for the same trespass. Gillum 
v. St. Louis, A. & T. Ry. Co., supra. 


[b] Thus (1) in an action for tres- 
pass to lands owned in common, all 
the tenants in common must join. 
Sligo Furnace Co. v. Dalton, 255 F. 
532, 166 C.C.A. 600; Cochran v. Bran- 
nan, 196 F. 219; Louisville, N. O. & 
T. R. Co. v. Jackson, 184 S.W.. 450, 123 
Ark. 1; Gent v. Lynch, 23 Md. 58, 87 
Am.D. 558; Austin v. Hall, 13 Johns. 
(N.Y.) 286, 7 Am.D. 376; Winters v. 
McGhee, 3 Sneed (Tenn.) 128; Row- 
land v. Murphey, 1 S.W. 658, 66 Tex. 
534; May v. Slade, 24 Tex. 205; Bass- 
ham v. Evans, (Tex.Civ.App.) 216 S. 
W. 446. Esson v. Mayberry, 1 N.S. 
(2) Where the action is for cut- 
ting timber from common land, the 
tenants must likewise be joined. 
Bradley v. Boynton, 22 Me. 287, 39 
Am.D. 582; Armstrong y. Canady, 


(Miss.) 35 So. 1388; Haley v. Taylor, 
28 So. 752, 77 Miss. 867, 78 Am.S.R. 
549; Blake v. Milliken, 14 N.H. 213; 
Arrington y. Southern Pine Lumber 
Co., (Tex.Civ.App.) 16 S.W.(2d) 166. 


85. Bucknam v. Brett, 35 Barb. 
(N.Y.) 596; Gilbert v. Dickerson, 7 
Wend. (N.Y.) 449, 22 Am.D. 592. 


86. See case infra this note. 


[a] Actions for waste and actions 
in nature of waste.—(1) ‘“‘Real actions 
of waste to recover the place wasted 
must therefore be brought by them 
separately, but in a personal action 
in the nature of waste they must all 
join.” Bullock v. Hayward, 10 Allen 
(Mass.) 460, 461. (2) A statutory 
provision enabling one entitled to 
bring an action of waste to bring 
an action in the nature of waste 
did not authorize the bringing of sev- 
eral actions by tenants in common to 
recover joint damages for waste. 
Bullock v. Hayward, supra. 


87. Tucker v. Campbell, 36 Me. 346. 


88. Gilmore v. Wilbur, 12 Pick. 
(Mass.) 120, 22 Am.D. 410; Putnam 
v. Wise, 1 Hill (N.Y.) 234, 37 Am.D. 
309; Irwin v. Brown, 35 Pa. 331. 


89. Carle v. Wall, (Ark.) 16 S.W. 
293; Titsworth v. Frauenthal, 12 S.W. 
498, 52 Ark, 254; McArthur v. Lane, 


15 Me. 245; McCabe vy. Black River 
Transp. Co., 110 S.W. 606, 131 Mo. 
App. 531; Vermont L. & J. Co. v. 


Cardin, 53 P. 164, 19 Wash. 304. 


[a] Replevin for grain raised by 
the tenants in common cannot be 
maintained by one of them as against 
third persons. Carle v. Wall, (Ark.) 
16 S.W. 298; Titsworth v. Frauenthal, 
12 S.W. 498, 52 Ark. 254; McArthur 
v. Lane, 15 Me. 245; Vermont L. & T. 
Co. v. Cardin, 53 P. 164, 19 Wash. 304. 


heer Cromwell vy. Holliday, 34 Tex. 
3. 


91. Merrill v. Berkshire, 11 Pick. 
(Mass.) 269. 


[a] Reason for rule.—‘“Otherwise 
the owner of a very small portion of 
estate might procure an alteration in 
the laying out of a highway without 
the joinder of his cotenants.” Mer- 
a v. Berkshire, 11 Pick. (Mass.) 269, 


92. Nillson v. Lawrence, 133 N.Y. 
S. 293, 148 App.Div. 678. 


[a] Thus an owner of an undivid- 
ed half interest in a play, including 
the rights of production and revenues 
therefrom, who sues another to enjoin 
the unlawful production of the play 
and for an accounting, must make the 
coowner a party. Nillson y. Law- 


For later cases, developments and changes in the law see Annotations, 


' 


ery of an obligation due to the tenants in common 
jointly, unless such of them as are not made par- 
ties plaintiff have relinquished their interest in such 
obligation. Exeept where the common property 1s 
in the exclusive care and management of one coten- 
ant,®® a suit for the use and occupation of the com- 
mon land, to recover rent, must be by the tenants 
in common jointly and not separately.®® 


[§ 252] (3) Actions in Which Joinder Is Per- 
missive. Notwithstanding the ordinary common-law 
rule by which tenants in common were not permitted 
to maintain jointly real actions against third per- 
sons,®? it has been held, under appropriate statu- 
tory provisions’ or otherwise, that tenants in com- 
mon may join in a suit against a third person for 
the recovery of the common property,®® in an ac- 


fe 133. N.Y.S. 293, 148 App.Div. 


93. Halliday v. Manton, 69 A. 847, 
29 R.I. 205; Clapp v. Pawtucket Sav. 
pasts 8 A. 697, 15 Ril. 489, 2. Am-:S.R- 


94 Suydam v. Combes, 15 N.J. 
Law 133; Coster v. New York, etce., 
R. Co., 13 N-Y.Super. 43, 3 Abb. Pr. 
332 [republishing 12 N.Y.Super. 677]; 
Rare v. McRae, 1 Tex.A.Civ.Cas. 


95. _Joinder unnecessary to recover 
rent for use and occupation of prop- 
erty in exclusive care of one tenant 
see supra § 250. 


96. Dorsett v. Gray, 98 Ind. 273; 
Webb:-v." Conn. 1 itt (Ky. 82.28 
Am.D. 225; Blanton v. Vanzant, 2 
Swan (Tenn.) 276; Doe v. Errington, 
1 A&E. 750, 3 N.&M. 646, 28 B.C.L. 
349, 110 Reprint 1394; Midgley v. 
Lovelace, Carth. 289, 90 Reprint 771; 
Wallace v. McLaren, 1 M.&R. 516, 17 
E.C.L. 685; Burne v. Cambridge, 1 M. 
&Rob. 539, 174 Reprint 185, 


97. See infra § 253. 


98 U.S.—Hicks v. 
Cranch 165, 2 L.Ed. 583. 


Alaska.—Binswanger vy. Henninger, 
1 Alaska 509. 


Cal.—Goller y. Fett, 30 Cal. 481. 
D.C.—Wheat. v. Morris, 21 D.C. 11. 


Ill.— West Chicago Park Com’rs vy. 
Coleman, 108 Ill. 591. 


7Miss—Corbin v. Cannon, 31 Miss. 


Rogers, 4 


Nev.—Alford v. Dewin, 1 Nev. 207. 


N.M.—Neher v. Armijo, 54 P. 236, 
9 N.M. 325. 


S8.C.—Bannister y. Bull, 16 S.C. 220. 


Tenn.—Ferguson v. Prince, 190 S. 
W. 548, 186 Tenn. 543. 


Va.—Talley v. Drumheller, 115 S.E. 
517, 519, 185 Va. 186 [cit Cyc]. 


[a] “Indulgence is extended in al- 
lowing tenants-in-common to join in 
an action against a stranger, but they 
are not required to do so.” Bannister 
v. Bull, 16 S.C. 220, 229. 


[b] One may recover and be enti- 
tled to a decree, although another be 
barred and fail to recover. Ferguson 
Vignes: 190 S.W. 548, 136 Tenn. 


[ec] Actions for the recove: of 
mining claims may be midinitained by 
the tenants in common severally or 
jointly, even though their undivided 
interests have been acquired at dif- 


Same title and section number, 
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tion of waste,®® for a nuisance,! for trespass,? for 
an injunection,® or for a restraining order against 
execution in ejectment, where such tenants are enti- 
tled to repayment for improvements, even though 
all of them were not parties defendant in the eject- 
ment suit.* It has also been held that they may 
join in an action for an injury to realty or person- 
alty even if each of them is in separate possession 
of separate parts of the common property,® in an 
action against one who wrongfully takes the profits 
of the common property,*® in assumpsit for money 
had and received, to recover rents,’ or on a promise 
to reimburse the tenants. Tenants in common may 
likewise join as plaintiffs in distraint for rent,® in 
an eviction,’° or for conversion of the common prop- 
erty.11 


Separate claims of exemption by tenants in com- 
mon do not preclude them from maintaining a joint 
action for damages.1? 


[§ 253] (4) Actions Which Cotenants Cannot 
Maintain Jointly. As the interests of tenants in 
common are several rather than joint,!? it has been 
held that they cannot, at common law, jointly main- 
tain a real action in relation to the entire common 


ferent times. Binswanger v. Hen-| one in default. 
ninger, 1 Alaska 509; Goller v. Fett,|146, 172 Pa. 100. 
380). Cal. : 484. 9. 


99. Greenly v. Hall, 3 Del. 9. (Pa.) 531. 


1. Parke v. Kilham, 8 Cal. 77, 68] ~°10. 
Am.D. 310. 26 Ga.App. 737. 


[a] Diversion of water.—Parke v. [a] 
Kilham, 8 Cal. 77, 68 Am.D. 310. 


TENANCY IN COMMON 


Steele v. McGill, 33 A. 17. 


Jones v. Gundrim, 3 Watts & S. is. 
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property.'* The rule is the same in actions of ac- 
count, unless parties plaintiff are partners;!® in 
actions of assumpsit, brought under statutes, in the 
nature of account;1® in actions for fraud in the 
sale of property;+7 and so as to an action to set 
aside separate decds made at different times, of the 
respective interests, to a common vendee.1® While 
it has been held at common law that tenants in com- 
mon could not join in ejectment against third per- 
sons,'® in many jurisdictions, either under appro- 
priate statutory provisions or in the absence of stat- 
ute, all the tenants may join in such actions.2° In 
the absence of a joint lease, tenants in common ean- 
not sue jointly a tenant of the common property who 
is holding over.?4 


Assignee of tenant in common may not be per- 
mitted to joint as a party.?? 


[§ 254] b. Joinder of Defendants.23 In actions 
between tenants in common and third persons, all 
parties necessary to the determination of the issues 
involved should be made parties defendant.24 At 
any rate, under appropriate statutory provisions, 
where a joinder of such tenants as defendants is 
necessary to a complete determination of the con- 


Baker v. Jewell, 6 Mass. 460, — 
4 Am.D. 162. 


Jeffers v. Forbes, 28 Kan. 174. 
19. De Johnson v. Sepulbeda, 5 Cal. 


Crider v. Hedden, 107 S.E. 345,| 149; Hillhouse v. Mix, 1 Root (Conn.) 


246, 1 Am.D. 41; Doe ex dem. Gaines 


Where rent payable to one co-| Vv. Buford, 1 Dana (Ky.) 481; Mantle 
Owner.—Where a at contract was|V-. WoHington, Cro.Jac. 166, 79 Re- 


2. Wagoner v. Silva, 73 P. 433, 139 
Cal. 559. 


3. Smith v. Sterns Rancho Co., 61 
P. 662, 129 Cal. 53. 


4 Russell v. Defrance, 39 Mo. 506. 


5. Louisville, etc., R. Co. v. Hart, 
21 N.E. 753, 119 Ind. 273, 4 L.R.A. 549; 
Ramsey v. Brown, 17 A. 207, 1 Mon. 
span) 641; Johnson y. Goodwin, 27 Vt. 


6. Kidwell v. Kidwell, 84 Ind. 224. 


[a] Tenants in common may sup- 
port joint action against administra- 
tor who has wrongfully received 
rents, profits, and crops from _ the 
common property. Kidwell v. Kid- 
well, 84 Ind. 224. 


7, Price v. Pickett, 21 Ala. 741; 
Kimball v. Sumner, 62 Me. 305. 


[a] As dependent on nature of 
lease.—‘If the demise is a joint one, 
and an entirety of rent is reserved, 
the action should be joint, but if 
reserved separately should be seve- 
ral.” Kimball v. Sumner, 62 Me. 305, 
310. 


[b] enants must sue either joint- 
ly or severally.—(1) Although the 
heirs as tenants in common may sue 
jointly or severally, less than the 
whole number of them cannot sue 
jointly. Kimball v. Sumner, 62 Me. 
305. (2) Thus three heirs cannot sue 
jointly if there be four of them. 
Kimball v. Sumner, supra. 


8. Steele v. McGill, 33 A. 146, 172 
Pa. 100. 


[a] Where common property has 
peen mortgaged to secure a debt of 
one of the cotenants on his promise 
of reimbursement to his cotenants for 
any consequent loss, and the mort- 
gage has been foreclosed, a joint ac- 
tion was held to be properly main- 
tained by such cotenants against the 


made payable in the name of one of 


the codwners, who was an agent act- 


ing for the others as well as for him- 
self, eviction proceedings were main- 
tainable by the true owners, whether 
the agency was disclosed to the les- 
see of the common property at the 
time of the contract or not, especial- 
ly where the contract was admitted 
in evidence without objection. Crid- 
2 Hedden, 107 S.E. 345, 26 Ga.App. 


11. Blake v. Milliken, 14 N.H. 213; 
Steele v. McGill, 33 A. 146, 172 Pa. 
100; Sullivan v. Sherry, 87 N.W. 471, 
111 Wis. 476, 87 Am.S.R. 890; Welch 
v. Sackett, 12 Wis. 243. 


12. Poole v. Griffith, 112 So. 447, 
216 Ala. 120. 


[a] hus separate claims of ex- 
emption interposed by tenants in com- 
mon of cotton has been held not to 
preclude a joint action against the 
sheriff and surety for failure to re- 
turn the attached property. Poole v. 
Griffith, 112 So. 447, 216 Ala. 120. 


13. See supra § 4. 

14. Cal.—Throckmorton y. Burr, 5 
Cal. 400. 

Ky.—Briscoe v. McGee, 2 J.J.Marsh. 
370. 

Mass.—Rehoboth v. Hunt, 1 Pick. 
224. 

N.H.—Stevenson v. Cofferin, 20 N. 
H. 150; Rand v. Dodge, 12 N.H. 67. 

N.Y.—Decker v. Livingston, 15 
Johns. 479. 


Real actions generally see Real Ac- 
tions 52 C.J. p 1160. 


15. McPherson v. McPherson, 33 
N.C. 391, 53 Am.D. 416; McCreary v. 
Ross, 7 Watts (Pa.) 483; Cotton v. 
Coit, ‘(Civ.App.) 30 S.W. 281 [rev 31 
S.W. 1061, 88 Tex. 414]. 


16. Mooers v. Bunker, 29 N.H. 420. 


print 145. ; 


20. U.S.—Poole v. Fleeger, 11 Pet. 
185, 9 L.Ed. 680, 955. 


D.C.—Wheat v. Morris, 21 D.C. 11. 
Me.—Swett v. Patrick, 11 Me. 179. 


‘ od da Tareas v. Cannon, 31 Miss. 
70. 


Mo.—Gray v. Givens, 26 Mo. 291. 


W.Va.—Hunt v. Mounts, 133 S.B. 
323, 101 W.Va. 205. 


21. Wilkinson v. Hall, 1 Bing.N. 
Sf es 713, 27 E.C.L. 831, 1381 Reprint 


[a] Reason for _ rule.—‘Parties 
cannot join in an action for damages, 
unless the damages when recovered 
would accrue to them jointly. But 
how can two tenants in common have 
a joint interest in the proceeds of 
several demises?’” Wilkinson v. Hall, 
1 Bing.N.Cas. 713, 718, 27 E.C.L. 831, 
131 Reprint 1292. 


22. See case infra this note. 


[a] Assignee of tenant cannot join 
as party in trespass.—Regardless of 
Code c 99 § 14, authorizing the assign- 
ment of bonds and other instruments, 
assignment by a cotenant of a right 
of action for trespass to realty does 
not entitle the assignee of one tenant 
in common to join with the other co- 
tenants in an action for such tres- 
pass. Shaw v. Monongahela Ry. Co., 
130 S.E. 461, 100 W.Va. 368. 


23. Generally see Parties §§ 141-— 
183. 


24. Venable v. Beauchamp, 3 Dana 
(Ky.) 321,. 28 Am.D. 74; Nalle v. 
Thompson, 73 S.W. 599, 173 Mo. 595; 
Coster v. New York, etc., R. Co., 13 N, 
Y.Super. 43, 3 Abb.Pr. 332 [republish- 
ing 12 N.Y.Super. 677]; Fallowes v. 
Williamson, 11 Ves.Jr. 306, 32 Re- 
print 1106. And see cases infra notes 
25-27. 
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troversy, such joinder is permissive.?®> An agree- 
ment by tenants in common for the performance of 
services in relation to the common property being 
joint,2* in an action on such contract by a third 
person, all of the tenants in common should be made 
parties defendant.?27_ But where there is a purchase 
of property in common, each purchaser is lable 
only for his share of the purchase price, and he 
should not be sued jointly with the purchaser of 
any other share or interest in such property.*® The 
mere fact that a tenant in common suing a third 
person with relation to the common property joins 
as defendant one who is an agent for such third 
person and is also agent for a eotenant will not de- 
feat the action.2® As a general rule, the holder of 
any constituent share as a joint mortgagor of com- 
mon property is entitled, in a foreclosure suit 
brought against him alone, to demand that the other 
shareholders be brought in as parties to the suit.°° 


Tort. In an action sounding in tort, either all or 
any of the tenants in common as tort-feasors may 
be sued.*1 Accordingly, where a tort has been com- 
mitted by one tenant in common, for himself and as 
agent for his cotenants, within the scope of his agen- 
cy, all of such cotenants are liable and may be made 
parties defendant.*? On the other hand, where one 
of several tenants in common is in control of com- 
mon property at the time of alleged negligence re- 
sulting in injuries to a third person, such tenant 
may be sued separately.2 The same rule applies to 
a tenant in common at the time of an alleged nui- 
- sance arising out of the use of the common prop- 
erty.24 A tenant in common of land may separately 


25. Fosgate v. Herkimer Mfg., etc., 33. 
Co., 12 Barb. 352 [aff 9 Barb. 287, and| 465. 
aff 12 N.Y. 580]. 
26. See supra § 247. 22 Am.D. 228. 
27. Matter of Robinson, 57 N.Y.S. 85. 
502, 40 App.Div. 23; Aronson v. Mana- 
han, 175 N.Y.S. 113. 


agen Lallande v. Wentz, 18 La.Ann. 
os 


29. Fergerson v. Rieke, 2 S.W.(2d) 


30. Kruger Vv. Taylor, (Tex. 
Commn.App.) 27 S.W.(2d) 130 [set 
aside (Civ.App.) 30 S.W.(2d) 300]. 


fa] “The reason for the rule is 


obvious. The sale of an undivided in-| S.W. 207, 72 Tex. 334. 


ele or roi does not ordinarily 
ring as good a proportionate price 

as a sale of the entirety. By execut-| 44 Am.D. 325. 
ing the mortgage, neither of the 


in this respect, and the mortgagee has 
no right, over timely objections made, [a] 


TENANCY IN COMMON 


Baker v. Fritts, 143 I11.App. 


Esson v. Mayberry, 1 N.S. 186. 


sé. Waring v. Crow, 11 Cal. 366; 
Karren v. Rainey, 88 P. 333, 30 Utah 7. | 152 La. 23. 


37. See supra § 4, 


a Fs eae Hastings, 50| supra §§ 96-108. 
% al. i m.R. : 
405, 223 Ky. 321. Sutton, 43 Cal. 65. 


Ky.—Pope v. Brassfield, 61 S.W. 5, 
110 Ky. 128, 22 Ky.L. 1613. Aa 


Tex.—Johnson vy. Schumacher, 12 [a] 


: Va.—Merryman v. Hoover, 59 S.E. 
mortgagors assumes the risk of loss| 483, 107 Va. 485. 


“It has never been held, that, 43. 


ay ps 
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defend his possession of the land in an action of 
trespass brought by a third person.**® 


Tenants against whom no remedy is sought. It is 


not necessary to make those tenants in common par- 


ties defendant, against whom no relief is sought.** 


[§ 255] 3. Time To Sue, Limitations and Laches. 
Since the respective interests of tenants in common 
are several rather than joint,?7? a bar by virtue of 
the statute of limitations against some of the ten- 
ants in common does not operate as against the oth- 
ers.28 And, generally, the right of all the cotenants 
will be saved from the operation of the statute of 
limitations by any cause that will prevent its run- 
ning against any of them.?® Where a tenant in com- 
mon buys land at a tax sale and sells it to a third 
person, his title is protected as against other coten- 
ants by the statute of limitations applicable to tax 
titles generally.4° One cotenant cannot, after lim- 
itations have applied, revive a debt, so as to create 
any new liability therefor as against his cotenants.*? 


Laches. While a tenant in common may be barred 
by his laches when he sleeps on his rights by per- 
mitting for a long time a stranger to deal with the 
common land without complaint,*? and a tenant who 
neglects to assert his own rights may not be per- 
mitted to avail himself of the delay of a third per- 
son,*® a suit by a tenant in common to recover his 
share of the common property from a third person 
is not barred by laches when brought within a rea- 
sonable time after the tenant ascertains that such 
third person is claiming the whole common prop- 
erty.*# 


Bar by statute of limitations as 
limiting recovery of tenant not barred 


34. Simpson v. Seavey, 8 Me, 138, | See Supra § 248. 


Noee Gourdine v. Theus, 3 S.C.L. 


40. Cooper v. Edwards, 92 So. 721, 


Purchase of tax title as between 
tenants in common generally see 


Williams v.| 41, Buck v. Spofford, 40 Me. 328. 


42. Crowley v. Grant, 127 P. 28, 


i Thus tenants in common are 
guilty of laches in neglecting to en- 
force their rights where they stand 


Vt.—McFarland v. Stone, 17 Vt. 165,| by for a long time and permit stran- 


gers to occupy, improve, and convey 
the land, appropriating the benefits to 
their own use. Crowley v. Grant, 127 
P. 28; 63 Or. 212. 


Stone v. Marshall, 100 P. 858, 


to impose this risk on either of them.” 
Kruger v. Taylor, (Tex.Commn.App.) 
27 S.W.(2d) 130, 131. 

$1. Low v. Mumford, 14 Johns. (N. 
Y.) 426, 7 Am.D. 469. And see case 
infra note 32. 


32. Elliott v. McKay, 49 N.C. 59. 


the right of one tenant in common be- 
ing barred by the statute of limita- 
tions, the rights of all were gone, not- 
withstanding they were under disa- 
bilities;—and such a doctrine would 
be strict and unreasonable.” McFar- 
ay Stone, 17 Vt. 165, 175, 44 Am. 


52 Wash. 375. 


44. Inman v. Quirey, 194 S.W. 858, 
128 Ark. 605. 


[a] Action to recover land con- 
veyed by cotenants.—Inman v. Quir- 
ev. 194 S.W. 858. 128 Ark. 605. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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TENANCY IN COPARCENARY—TENANT 


*TENANCY IN COPARCENARY.1 
TENANCY OR ESTATE BY THE ENTIRETY.” 


h {§ 1] A. Broad Sense. Used as a 
generic term,* in a broad,® or in its largest sense,® 
also called the more remote meaning,’ a purchaser® 
of an estate in the land or building hired;® one who 
has possession?® of any place;!! or who holds or 
possesses lands, or tenements by any kind of right or 
title, either in fee, for life, for years, or at will,?* 
or upon sufferance;!* the possessor! of a tene- 


TENANT. 


ment.?5 
Tenant for life. 


1. See Tenancy in Common § 3. 


oe. See Husband and Wife §§ 97- 


3. See also Tenancy ante; 
post. 


Tenant: 
As broad term see Estates § 3. 


As occupant or occupier see Landlord 
and Tenant § 1 note 2 [ce]; Occu- 
pant 46 C.J. p 894; Occupier 46 C. 
J. p 898. 

At sufferance see Landlord and Ten- 
ant §§ 370-378. 

At will see Landlord and Tenant §§ 
336-369. 

By entirety see Husband and Wife 
§§ 96-106. 


Tenure 


By the curtesy see Curtesy §§ 37-47 


(rights and liabilities of), §§ 59-62 
(actions by or against). 

Defined in relation with landlord see 
Landlord and Tenant § 1. 

For years see Landlord and Tenant § 
47 et seq. 

From month to month, year to year, 
aoe other periodical term §§ 289- 
335. 

In common see Tenancy in Common § 
e 


In coparcenary see Tenancy in Com- 
mon § 3. 

Joint tenant see Joint Tenancy §§ 1, 
7, 10, 12 et seq (rights and liabil- 
ities of). 

Life tenant see Estates §§ 59-129. 

Pur autre vie see Estates § 66. 

Subtenant 60 C.J. p 982. 

Under lease from life tenant see Hs- 
tates § 100. 

Under-Tenant [39 Cyc 680]. 
“Cropper” distinguished see Crops 

§§ 9,10; Landlord and Tenant § 1913. 


“Todger”’ distinguished see Land- 
lord and Tenant § 11. 


Other relationships distinguished 
see Landlord and Tenant §§ 10-16. 


4. Citizens’ Nat. Bank vy. Western 
Loan & Building Co., 208 P. 803, 64 
Mont. 40, 47. 

5. Bowe v. Hunking, 135 Mass. 380, 
383, 46 Am.R. 471. 

6. Coles v. Marquand, 2 Hill (N. 
Y.) 447, 449. 

7. Shepperson v. Burnette, 92 S. 
W. 762, 116 Tenn. 117, 120 (giving 
““tenant by the curtesy,’ ‘tenant in 
common’ and the like” as examples 
of this use). 

8. “Purchaser” 51 C.J. p 97. 


9. Bowe v. Hunking, 135 Mass. 380, 
383, 46 Am.R. 471. 


10. “Possession” 49 C.J. p 1092, 


One to whom lands or tenements 
are granted or devised, or to which he derives title 


in order.18 


Tenant paravail. 
tenure, the lowest tenant, in the process of subin- 
feudation, who cultivated the land and gathered the 
crops, performing his service to the next superior 


Other phrases: 


[62 C.J.] 57] 


by operation of law for the term of his own life, or 
the life of another;1® where a grant of an estate is 
made to a man for the term of his own life, or for 
that of another person, he is so ealled.17 


In the feudal system of land 


“Actual tenant of the land,”?® 


“lord and tenant,”?° “tenant in tail,’”?! “tenant of 


11. Webster D. [quot Woolsey v. 
ee 17 S.W. 546, 30 Tex.App. 346, 


12. See Estates § 3. 


13. Citizens’ Nat. Bank v. Western 
Loan & Building Co., 208 P. 803, 64 
Mont. 40, 47; Powers v. Ingraham, 
3 Barb. (N.Y.) 576, 579; Minneapolis 
Iron Store Co. v. Branum, 162 N.W. 
eae 36 N.D. 355, 367, L.R.A.1917E 


“Sufferance” 60 C.J. p 992. 
14. “Possessor” 49 C.J. p 1108. 


15. Kavanaugh v. Cohoes Power & 
Light Corporation, 187 N.Y.S. 216, 
230, 114 Misc. 590. 


[a] According to Blackstone.— 
“The thing holden is styled a tene- 
ment; the possessor, a_ tenant.” 
Kavanaugh v. Cohoes Power & Light 
Corporation, 187 N.Y.S. 216, 230, 114 
Mise. 590 [cit 2 Blackstone Comm. p 
59. 


“Tenement” post. 


16. In re Hyde, 41 Hun 72, 75, 11 
N.Y.Civ.Proc. 155. See also Estates 
§§ 59-129. 


17. Thompson y. Baxter,.119 N.W. 
797, 107 Minn. 122, 126, 21 L.R.A.N.S. 
a [cit 1 Taylor Landlord & T. §§ 52, 
53]. 


[a] Held “tenant for life.”—One 
who held certain residence property 
under a lease containing the stipula- 
tion: ‘‘To have and to hold the above 
rented premises unto the .. . 
[tenant] his heirs, executors, admin- 
istrators, and assigns, for and during 
the full term of while he shall wish 
ton live in. pnamed - place iin k. 
from and after [named date]’”’ held to 
be a tenant for life and his estate was 
“terminable only at his death or his 
removal. from [said place].” Thomp- 
son v. Baxter, 119 N.W. 797, 107 Minn. 
122, 123, 127, 21 L.R.A.N.S. 375. 


[b] Held not to be “tenant for 
life.’—Devisee of a contingent fee, 
subject to be defeated upon death 
without issue of her body, ‘‘was not 
a tenant for life of the premises, in 
the sense in which that term is used 
in the statute [Code Civ. Proc. § 2302 
(governing proceedings to discover 
the death of a tenant for life)] upon 
which these proceedings are based.” 
In re Hyde, 41 Hun 72, 75, 76, 11 N.Y. 
Civ.Proc. 155. 


[c] Holder of “base, determinable 
or qualified fee” distinguished.—In re 
Hyde, 41 Hun 72, 75, 11 N.Y.Civ.Proc. 
155. 


18. Kavanaugh v. Cohoes Power & 
Light Corporation, 187 N.Y.S. 216, 231, 
114 Mise. 590 [cit 2 Blackstone Comm. 
pp 45, 59; Digby Hist. L. of Real 
Prop. (5th Ed.) 37; 1 Pollock & M. 


the freehold;”?? also “chief tenants,”’?* “joint ten- 
ants by the entirety,”?4 “tenants by the entirety,”?° 


Hist. Eng. L.' 232-240; Wright Ten- 
ancy ec 11]. 


19. Kavanaugh v. Cohoes Power & 
Light Corporation, 187 N.Y.S. 216, 231, 
114 Mise. 590. 


20. Kavanaugh v. Cohoes Power & 
Light Corp., supra. 


[a] “Terms no longer in general 
use.—The decay of the relation of 
lord and tenant, and the blending of it 
in that of landlord and tenant, has 
been so gradual that there is no 
telling where,the latter began.” 
Kavanaugh v. Cohoes Power & Light 
eRe 187 N.Y.S. 216, 230, 114 Misc. 


21. Birks v. Allison, 13 C.B.N.S. 12, 
22, 106 E.C.L. 11. See also Estates §§ 


22. Fonticello Mineral Springs Co, 
v. Richmond, 137 S.E. 458, 147 Va. 355, 
369; Hope v. Norfolk & Western R. 
Co., 79 Va. 283, 288; Culpeper County 
yv. Gorrell, 20 Gratt. (61 Va.) 484, 511; 
Anderson v. Scott, 6 Sask.L. 8, 9, 8 
Dom.L.R. 861, 22 West L.R. 876, 3 
West.Wkly. 609. 


[a] “Means the tenant in posses- 
sion appearing as the visible. owner.” 
Fonticello Mineral Springs Co. v. City 
of Richmond, 1387 S.E. 458, 462, 147 Va. 
355, 369 [cit Hope v. Norfolk & West- 
ern R. Co., 79 Va. 283, 288 (cit Cul- 
peper County v. Gorrell, 20 Gratt. 
(61 Va.) 484, 511)] (construing Code 
[1919] § 4365, requiring notice of con- 
demnation proceedings to be served 
on the tenant of the freehold, his 
guardian, or committee). 


[b] Holder of deed of trust held 
not “tenant of the freehold” entitled 
to notice of condemnation proceed- 
ings. Fonticello Mineral Springs Co. 
v. Richmond, 137 S.E. 458, 147 Va. 
355, 369 (under statute above cited). 


23. Kavanaugh v. Cohoes Power & 
Light Corporation, 187 N.Y.S. 216, 230, 
114 Mise. 590 (in discussing the 
English system of land tenure). 


24. Raptes v. Cheros, (Mass.) 155 
N.E. 787. 


25. Tyler v. U. S., 28 F.(2d) 887, 
889; Settle v. Settle, 56 App.D.C. 50, 
8 -B. (2d). 911,- 912, 43. A.T.R. 10793 
Ades v. Caplan, 103 A. 94, 95, 132 Md. 
66, L.R.A.1918D 276; Raptes v. 
Cheros, (Mass.) 155 N.E. 787; Scutel- 
la v. County F. Ins. Co., 247 N.Y.S. 
689, 691,°231 App.Div. 343; Smith v. 
Russell, 159 N.Y.S. 169, 171, 172 App. 
Div. 793; In re Klatzl’s Hstate, 149 
N.Y.S. 794, 795; Davis v. Bass, 124 
S.E. 566, 188 N.C. 200, 205; Smith v. 
Durkee, 254 P. 207, 208, 121 Or. 86, 90; 
Dutton v. Buckley, 242 P. 626, 116 Or. 
661, 664; Gasner v. Pierce, 134 A. 494, 
286 Pa. 529, 5338. See also Husband 
and Wife §§ 96-106. 


[a] Joint tenancy of husband and 
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‘will make husband and wife tenants’ 
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“tenants in the entirety,”2° and “tenants of the en- | the restricted sense,?° having reference only to the 
tarety.”?7 relation of landlord and tenant,?1 a dweller;32 a 


[§ 2] B. Restricted, Sense—1, As Noun. In a | lessee ;°? an oecupant;?* one who holds or occupies 
popular sense,?* in popular understanding,?® or in | under another person;?* one who rents the land and 


and Tenant § 1 note 2 [b]. 


“Lessee” see Landlord and Tenant 
§ 386. 


34. Webster D. [quot Woolsey v. 
State, 17 S.W. 546, 30 Tex.App. 346, 
347]. See also Hylton v. Heal, [1921] 
2 K.B. 438, 445; Collis v. Flower, 
[1921] 1 K.B. 409, 412: Landlord and 
Tenant § 1 note 2 [c]. Anderson v. 
Scott, 6 Sask.L. 8, 9, 8 Dom.L.R. 861, 
22 West.L.R. 876, 3 WestWkly. 609. 


“Occupant” distinguished.— 
(1) “A tenant .. . does not neces- 
sarily occupy.” Anderson y, Scott, 6 
Sask.L. 8, 9, 8 Dom.L.R. 861, 22 West 
L.R. 876, 3 WestWkly. 609. 12) “In: 
holding a lease covenant not violated, 
as a matter of law, because lessee 
placed his servant in possession of 
demised premises, the court said: “To 
constitute a violation of this lease 
the defendant must have attempted 
to put in possession of the premises 
anew tenant not merely a new occu- 
pant.” Presby v. Benjamin, 62 N.E. 
£30, 169 N. Yo 377; 880, (5% R.A. oi7. 
To same effect City of Waterville v. 
Kelleher, (Me.) 141 A. TOME 


“Occupant” 46 C.J. p 894. 


35. Birks vy. Allison, 13 C.B.N.S. 
12, 23,'106 B.C.L, 11, 143 Reprint 5. 
See Stone v. Los Angeles, (Cal.App.) 
399 P. 838, 841; Farwell v. Jameson, 
23 Ont.App. 517, 522; Anderson y. 
Scott, 6 Sask.L. 8, 9, 8 Dom.L.R. 861, 
22 West.L.R. 876, 3 WestWEly. 609. 


[a] Assignee of tenant included.— 
Farwell vy. Jameson, 23 Ont.App. 517, 
522 (by specific terms of distress 
statute). 


[b] Sub-tenant included.—(1) In 
construing the Increase of Rent, ete., 
(Restrictions) Act, the court said: 
“The term ‘tenant,’ as used in the Act 
is prima facie a generié term includ- 
ing the original tenant, a person de- 
riving title under him, a sub-tenant, 
or any one else who comes within the 
definition, but . . . it is only used 
in that wide sense where the context 
does not otherwise require.” Hylton 
V.' Hieal, [1921] 2 K.B- 438, 445. (2) 
Statute referring to distress for rent 
held to include Subtenant. Farwell 
v. Jameson, 23 Ont.App. 517, 522. But 
See cases infra [c] this note. 


[c] Under-tenant not includea.— 
(1) As the word is used in a distress 
statute, “it does not include an un- 
der-tenant of the original lessee, or . 
one, who, ... . is. still further re- 
moved from the _ chief landlord.” 
Coles v. Marquand, 3 Hill (N.Y.) 447, 
449, To same _ effect Anderson y. 
Scott, 6 Sask.L. 8, 9, 8 Dom.L.R. 861, 
22 WestL.R. 876, 3 West.Wkly. 609. 
(2) “Although an under-tenant of the 
lessee cannot deny the title of the 
chief landlord, yet strictly he is not 
the tenant of that landlord, but of the 
one from whom he received his lease,” 
Coles v. Marquand, supra. To same 
effect Anderson v. Scott, 6 Sask.L. 8, 
9.8) Dom Lar. 861, 22 WestlL.R. 876, 
3 WestWkly. 609. (3) “The word 
‘tenant’ as it is here used, does not 
extend beyond the original lessee and 
Such persons as may come in under 
him as assignees,” Coles v. Mar- 


their joint lives.” In re Klatzl’s Es- 
tate, 149 N.Y.S. 794, 795. (3) Where 
property was conveyed to grantees as 
husband and wife, “by such convey- 
ance. . . [grantee] and wife be- 
came the owners of said premises as 
tenants by the entirety.” Smith v. 
Russell, 159 N.Y.S. 169, 170, 172 App. 
Div. 793. 


“Joint tenants” distinguished see 
Husband and Wife § 98. x 


“Tenants ‘in the entirety’ ” distin- 
guished see infra note 26 [a]. 


26. Tyler v. U. S., 28 F.(2d) 887, 
9 


. 


wife.—(1) “A conveyance, which 
made unrelated persons joint tenants 
at common law, created, as to hus- 
band and wife, a tenancy by the en- 
tireties.” Dutton v. Buckley, 242 P. 
626, 116 Or. 661, 666. (2) “The same 
words of conveyance which would 
make other grantees joint tenants 


by entireties. Hence at common law, 
under a conveyance to husband and 
wife as ‘joint tenants,’ they do not 
take as simple joint tenants, but as 
tenants by entireties.” Settle v. Set- 
tle, 56 App.D.C. 50, 8 F.(2a) 911, 912, 
43 A.L.R. 1079. To same effect Van 
Ausdall v. Van Ausdall, 1385 A. 850, 
852, 48 R.I. 106, 108 [cit Freeman Cot. 
(2d Hd.) § 69]. (3) Such tenancy 
“is essentially a joint tenancy, modi- 
fied by the common-law theory that 
husband and wife are one person.” 
Settle v. Settle, 8 F.(2d) 911, 912, 56 
App.D.C. 50, 48 A.L.R. 1079 [cit 1 Tit- 
fany Real Prop. § 194]. See Ades v. 
Caplan, 103 A. 94, 95, 132 Md. 66, L.R. 
A.1918D 276. (4) It “is treated as a 
Species of joint tenancy and not as a 
distinct tenancy, apart from joint]. 
tenancy, by some of the leading au- 
thors on real property.” Van Ausdall 
v. Van Ausdall, 135 A. 850, 851, 48-R. 
I. 106, 108. 


{b] Matrimonial unity is deter- 
mining element.—(1) “At common 
law, in such a tenancy the husband 
and wife are seised of the estate sO 
Sranted as one person, and not as or- 
dinary joint tenants or tenants in 
common.” Raptes v. Cheros, (Mass. ) 
155 N.E. 787. (2) “If an estate in 
fee be given to a man and his wife 
they are neither properly joint ten- 
ants nor tenants in common; for, hus- 
band and wife being considered as one 
person in law, they cannot take the 
estate by moieties but both are Seized 
of the entirety ‘per tout et non per 
my.’” 2 Blackstone Comm. p 182 
{quot Van Ausdall v. Van Ausdall, 135 
A. 850, 48 R.I. 106, 108]. To same ef- 
fect Davis v. Bass, 124 S.B. 566, 188 N. 
C. 200, 204 [cit Kent Comm.]. (3) 
“In such a conveyance, the matri- 
monial unity of the husband and wife 
constitutes them one person for the 
purpose of receiving the title. Dut- 
ton v. Buckley, 242 P. 626, 627, 116 
Or. 661, 665. (4) Tenants by the 
entireties are in the contemplation 
of the common law, .. . but one 
person and hence, they take, not by 
moieties, but the entirety. They are 
each seized of the entirety and the 
survivor takes the whole. Ades v. 
Caplan, 103 A. 94, 95, 132 Md. 66, L.R. 
A.1918D 276. (5) “This species of 
tenancy is ‘sui generis’ and arises 
from the unity of husband and wife. 
As between them, there is but one 
owner, and that is neither the one nor 
the other, but both together.” Davis 
ce icwerer 124 S.E. 566, 567, 188 N.C. 


[cj] Interest of such tenant de- 
sceribed.—(1) “The interest of a ten- 
ant by the entirety is not an undivid- 
ed one-half interests but plein 
each tenant is the owner of the whole 
or entire premises; each Owning such 
premises per tout et per my, each 
Owning the whole and every part.’ 
Smith vy. Russell, 159 N.Y.S. LEO 17d; 
172 App.Div. 793, (2) The interest 
of decedent’s wife “as such tenant by 
the entirety was a right to the entire 
estate if she survived him and to one- 
half of the rents and profits during 


[a] Distinction between “tenants 
in the entirety” and “by the entirety,” 
“is a distinction merely of phrase- 
ology and immaterial in the face of 
the obvious intent of §§ 201 and 202 
(c) [of tax statute (Int. Rev. Act 
Beene Coa Tyler v. U. S., 28°F. (2d) 887, 
889. 


27. In re Klatzl’s Estate, 149 N.Y. 
S. 794, 795; Van Ausdall v. Van Aus- 
dall, 135 A. 850, 48 R.I. 106, 108. 


28. Bouvier L. D. [quot Young v. 
Home Telephone Co., (Mo.) 201 S.w. 
635, 637]; Place v. St. Paul Title Ins., 
etc., Co., 69 N.W. 706, 67 Minn. 126, 
129, 64 Am.S.R. 404 [cit Webster D.]. 


29. Birks v. Allison, 13 C.B:N:S. 12, 
23, 106 B..CLL. 11. 


30. Citizens’ Nat. Bank v. Western 
Loan & Building Co., 208 P. 803, 64 | 
Mont. 40, 47; Coles vy. Marquand, 3 
Hill (N.Y.) 447, 449, 


31. Citizens’ Nat. Bank v. Western 
Loan & Building Co., 208 P. 808, 64 
Mont. 40, 47; Coles vy. Marquand, 3 
Hill (N.Y.) 447, 449; Shepperson v. 
rei Haas 92 S.W. 762, 116 Tenn. Nar ties 
120. 


[a] In unlawful detainer statute. 
— "The word ‘tenant,’ here [Shannon’s 
Code, § 5093, declaring that unlawful 
detainer is where the defendant ei- 
ther by contract or an assignee of a 
tenant, etc.,] has reference to the re- 
lation of landlord and tenant, and not 
to the more remote meaning which 
the word ‘tenant’ bears as used in the 
expressions ‘tenant by the curtesy,’ 
‘tenant in common,’ and the like.” 
Shepperson y, Burnette, 92 S.w. 762, 
116 Tenn. 117, 120. 


“Relation of landlord and tenant” 
and essentials thereof see Landlord 
and Tenant §§ 1-8, 


32. Webster D. [quot Woolsey v. 
a 17 S.W. 546, 30 Tex.App. 346, 


83. Stone y. Los Angeles, (Cal. 
App.) 299 P, 838, 841; Coles v. Mar- 
quand, 2 Hill (N.Y.) 447, 449: Jack- 
son v. State, 179 S.w. 711, 712, 77 Tex, 
Cr, 483, 484, 


[a] In statute relating to distress 
for rent.—“The word is used in the 
statute in reference to the particular 
relation between landlord and tenant 
—lessor and lessee.” Coles vy. Mar- 
quand, 2 Hill (N.Y.) 447, 449, 


[b] “Lessee” almost interchange- 
able.—‘‘The terms ‘lessor’ and ‘lessee’ 
are used almost interchangeably with 
‘landlord’ and ‘tenant,’ though in 
strictness they should refer to the 
parties to a formal lease.” Stone y. 
ven Angeles, (Cal.App.) 299 Pp. 838, 


“Thessee”’ Synonymous see Landlord 


For later cases, developments and changes in the law see Annotations, same title and section number, 


pays for it either in money or in part of the crops 
or an equivalent;*® the correlative to landlord.?? 


Tenant at, or by, sufferance. 


a tenant for years;3§ 


The term is said to 
be as well known to the law as a tenant at will, or 
and the books define such 
- tenant as anyone who continues in possession, with- 
out agreement, after a particular estate ended;?® he 
that at the first came in by lawful demise and after 
his estate ended continueth in possession and wrong- 
fully holdeth over;*° one that comes into possession 
of land*! by lawful title,t? but holdeth over by 
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er,** after the determination of his interest,‘® or 
the expiration of the period of the lease,*® by the 


laches of the landlord;*7 one who comes in by right 


wrong,**® or without any fresh leave from the own- 


lows . - that ‘tenant’ as there used 
must mean the original tenant of the 
Jandlord.” Hylton v. Heal, [1921] 2 
K.B. 438, 446. CBr EW. bile; see ee. 
throughout the Act the term ‘tenant’ 
is generally speaking to be taken to 
include both an original tenant and a 
sub-tenant, as the definition states, 
so as to represent any interest on the 
side of the bargain opposed to that of 
the landlord, . there are certain 
provisions of the Act, . - in which 
the context requires that the term be 
understood in a more restricted 
sense.” Hylton v. Heal, supra. But 
See cases supra:[b] this note. 


{d] Similar definitions—(1) A 
‘ . . [who] enters into pos- 
session of the land under another per- 
son.” Stone v. Los Angeles, (Cal. 
App.) 299 P. 838, 841 (in defining 
landlord-tenant relation). (2)) “A 
person who holds of another.’. An- 
derson v. Scott, 6 Sask.L. 8, 9, 8 
Dom.L.R. 861, 22 WestL.R. 876, 3 
WestWkly. 609. (3) “One who holds 
under a landlord.” Birks v. Allison, 
£3) \CSBN-S) 125°22.0106 B:Cola, (11. 4¢4) 
“The expressions ‘tenants sok nee 
include any person from time to time 
deriving title under the original land- 
lord, tenant . eae Increase of 
Rent and Mortgage Interest (Restric- 
tions) Act [1920] § 12 subs. 1 (f) 
[quot Hylton v. Heal, [1921] 2 K.B. 
438, 440, 4451; Increase of Rent and 
Mortgage Interest (War Restrictions) 
Act (1915) § 2 subs. 1. (da) [quot Col- 
lis v. Flower, [1921] 1 K.B. 409, 413]. 


36. Wilcox & Co. v. Deines, (Neb.) 
230 N.W. 682, 684. 

“Cropper” distinguished see Crops 
§§ 9,10; Landlord and Tenant § 1913. 


37. Webster D. [quot Place v. St. 
Paul Title Ins., etc., Co., 69 N.W. 706, 
67 Minn. 126, 129, 64 Am.S.R. 404]. 


Other definitions see Landlord and 
Tenant § 1 text and note 2. 


38. Fielder v. Childs, 73 Ala. 567, 
577. 

“Tenant at will” infra text and 
notes 68-83. 


“Penant for years’ see Landlord 


and Tenant § 47 et seq. 


29. Crabb Law Real Prop. § 1597 
[quot Livingston v. Tanner, 12 Barb. 
(N.Y.) 481, 484 (rev 14-N.Y. 64)]. 


40. Coke Litt. p 57b [quot Stanley 
v. Stembridge, 79 S.E. 842, 140 Ga. 
750, 755]. See Livingston v. Tanner, 
12 Barb. (N.Y.) 481, 484 [rev 14 N.Y. 
64]. 

[a] Similar definition.—“One who 
at first came in by lawful demise or 
title, and, afterward, continues wrong- 
fully in possession.” Livingston v. 
Tanner, 12 Barb. (N.Y.) 481, 484 [rev 
14 N.Y. 64] (cit 2 Blackstone dere 

ra 


p 150; 4 Kent Comm. p 116; 
Law Real Prop. § 1597). 
41. 4 Kent Comm. p 116 [quot 


Wiggin v. Woodruff, 16 Barb. (N.Y.) 
474, 478]. 


42. 2 Blackstone Comm. (Lewis’ 
Ed.) p 150 [quot Spalding v. Hall. 6 
D.C. 128, 127 (cit Coke Litt. p 57b; 
4 Kent Comm. p 116); Standard 
Realty Co. v. Gates, 132 A. 487, 489, 99 
N.J.Biq. 271 (substituting “that” for 
who”’)]; 4 Kent Comm. p 131 [quot 
Fielder v. Childs, 73 Ala. 567, 577 (cit 
1 Washburn Real Prop. p 533); Kel- 
logg v. Kellogg, 6 Barb. (N.Y.) 116, 
130 (but omitting “of land’); John- 


‘son v. Donaldson, 20 A. 242, 17 R.I. 


107, 108]. But see McCourtie v. Bay- 
ton, 294 P, 288. 240, 159 Wash. 418; 
Williarmson v. Hallett, 182 P. 940, 941, 
108 Wash. 176, 179. 


fa] “Usually by virtue of a lease 
for a definite period.” 2 Blackstone 
Comm. (Lewis’ Ed.) p 150 [quot 


Standard Realty Co. v. Gates, 132 A. 
487, 489, 99 N.J.Eq. 271]. 


[b] Owner’s consent not indispen- 
sable under statute.—‘“Whenever any 
person obtains possession of premises 
without the consent of the owner or 
other person having the right to give 
said possession, he shall be deemed a 
tenant by sufferance merely.” Rem- 
ington Comp. St. (Wash.) § 10621 
[quot McCourtie v. Bayton, 294 P. 
238, 240, 159 Wash. 418]; Remington 
Code (Wash.) § 8805 [quot William- 
son v. Hallett, 182 P. 940, 941, 108 
Wash. 176, 179]. 


43. 2 Blackstone Comm. p. 150 
[quot Spalding v. Hall, 6 D.C. 123, 127 
(substituting “holds” for ‘holdeth” 
and cit Coke Litt. p 57b; 4 Kent 
Comm, p 116)]; 4 Kent Comm. p 131 
[quot Fielder v. Childs, 73 Ala. 567, 
577 (cit 1 Washburn Real Prop. p 
533); Kellogg v. Kellogg, 6 Barb. (N. 
Y.) 116, 180; Johnson v. Donaldson, 
20 A. 242, 17 R.I. 107, 108]. See Wil- 
lis v. Harrell, 45 S.E. 794, 118 Ga. 906, 
909 (“a tenant at sufferance_ holds 
over by wrong’); Wiggin v. Wood- 
ruff, 16 Barb. (N.Y.) 474, 478. 


[a] Similarly expressed.—‘‘And 
holds over wrongfully.” Wiggin v. 
Woodruff, 16 Barb. (N.Y.) 474, 478 
[cit 4 Kent Comm. p 116]. 


44. 2 Blackstone Comm. (Lewis’ 
Ed.) p 150 [quot Standard Realty Co. 
v. Gates, 132 A. 487, 489, 99 N.J.Eq. 
271). 

45. 2 Blackstone Comm. p 150 
[quot Spalding v. Hall, 6 D.C. 123, 
127 (cit also Coke Litt. p 57b; 4 
Kent Comm. p 116 [cit Wiggin v. 
Woodruff, 16 Barb. (N.Y.) 474, 478 
(but substituting “‘termination” for 
“determination”’)])]; 4 Kent Comm. 
p 131 [quot Fielder v. Childs, 73 Ala. 
567, 577 (cit 1 Washburn Real Prop. p 
533); Johnson vy. Donaldson, 20 A. 
240. Aid. 207, 108.) (and ‘adding: 
“provided, however, that he does not 
come in by act of law; for if he 
comes in by act of law and then 
holds over, he is regarded as an in- 
truder, abator, or trespasser’) ]. 

46. 2 Blackstone Comm. (Lewis’ 
Ed.) p 150 [quot Standard Realty Co. 
Ne DS on 132 A. 487, 489, 99 N.J.Eq. 

71]. 


and holds over without right;*® one who comes into 
possession by a lawful demise and, after his term 
is ended, continues wrongfully and holds over;*® one 
who comes to the possession of lands or tenements 
by a lawful title, but keeps them afterward without 
any title at all;°° one who entered by a lawful de- 
mise or title, and after that has ceased wrongfully 
continues in possession without the assent or dis- 
sent of the person next entitled;5! one who, having 


47. 4 Kent, Comm. p 116 [quot 
Wiggin v. Woodruff, 16 Barb. (N.Y.) 
474, 478]. at 


43. Washburn Real Prop. [quot 
Bright v. McOuat, 40 Ind. 521, 525). 


one Godfrey v. Walker, 42 Ga. 562, 


50. Pleasants v. Claghorn, 2 Miles 
(Pa.) 302, 304. See Bright v. Me- 
Ouat, 40 Ind. 521, 525 [cit Washburn 
Real Prop.]; Parker v. Smith, 277 S. 
W. 986, 987, 211 Ky. 624, 628; Han- 
son v. Johnson, 62 Md. 25, 29, 50 Am. 
R. 199; Felt v. Methodist Education- 
al Advance, 232 N.W. 178, 180, 251 


Mich. 512; Pattison v. Dryer, 57 N. 
W. 814, 98 Mich. 564, 566; Rowan v. 
Lytle, 11 Wend. (N.Y.) 616, 620; 


Westheimer v. Sterling, 251 P. 738, 
173 Okl. 7, 8; Hancock v. Maurer, 229 
P. 611, 103 Okl. 196, 197. 


[a] Similar definitions —(1) “A 
tenant at sufferance is one who right- 
fully comes into possession of real 
estate for a certain period of time and 
continues to hold the possession after 
the expiration of the rightful tenancy, 
without the express or implied con- 
sent of the owner.” Westheimer v. 
Sterling, 251 P. 738, 123 Okly 7728 
[quot Hancock v. Maurer, 229 P. 611, 
103 Okl. 196 (syllabus)]. (2) “When 
a tenant has come rightfully into 
possession of lands, by permission of 
the owner, and continues to oecupy 
the same after the time for which, by 
such permission he has the right to 
hold the same, he is said to be a ten- 
ant by sufferance.” 1 Washburn Reat 
Prop. 392 [quot Bright v. McOuat, 40 
Ind. 521, 525; Pattison v. Dryer, 57 
N.W. 814, 98 Mich. 564, 566 (quot Felt 
v. Methodist Educational Advance, 
232 N.W. 178, 180, 251 Mich. 512 [last 
two cases substituting “comes” for 
“has come’])]. (3) “When the pos- 
session is continued without the con- 
sent of the landlord, the law says the 
person in possession is tenant at suf- 
ferance.” Rowan v. Lytle, 11 Wend. 
(N.Y.) 616, 620. (4) ‘‘Where one 
comes into possession by lawful ti- 
tle, but keeps it afterwards without 
any title at all.” Hanson v. Johnson, 
62 Md. 25, 29, 50 Am.R. 199. 


51. 1 Wood Landl. & T. p 230 [quot 
Willis v. Harrell, 45 S.H. 794, 118 Ga, 
906. 909]. See Stanley v. Stembridge, 
79 S.E. 842, 140 Ga. 750, 755; Parker 
Be Smith, 277 S.W. 986, 211 Ky. 624, 
628. 


[a] According to Lord Coke a 
“Tenant at sufferance entreth by a 
lawfull lease, and holdeth over by 
wrong.’ Coke Litt. p 57b [quot Stan- 
ley v. Stembridge, 79 S.H. 842, 140 Ga. 
760, 755]. 

[b] Similax definitions.—(1) “A 
tenant at sufferance enters lawfully 
and holds over wrongfully without 
the landlord’s assent or dissent.” 
Buchnam v. Callahan, 131 So. 799, 
222 Ala. 240, 241. (2) “A tenant by 
sufferance is one who entered right- 
fully; his right has expired and he is 


574 [62 C.J.] 


come into possession by right,5? or having entered 
under a lawful title,°? holds over without right®* 
and by reason of the laches of his landlord, after 
the termination of the interest;°> one who originally 
comes in by right, but Connie by wrong; 
who willfully remains in occupancy after his right 
to possession has ended;°? the tenant remaining on 
fands by the sufferance of the owner.°® 
has been distinguished from “abator,”®® “adverse 
possessor,”®° “disseisor,”®! “intruder,”’®? “owner,’’®? 


holding wrongfully.” Parker  v. 
Smith, 277 S.W. 986, 211 Ky. 624, 628. 


52. Allen v. Carpenter, 15 Mich. 25, 
34 [cit 2 Blackstone Comm. p 150; 
Coke Litt. p 57b). 


[a] Construing phrase in statute 
providing that “‘all estates at will and 
at sufferance may be determined by 
either party, by three months’ notice 
given to the other party,” the court 
said: “It is apparent that the term 

eannot be used in the statute 
in the sense which would entitle any 
one holding over wrongfully to the 
statutory notice.” Allen v. Carpenter, 
15 Mich. 25, 34. 


ee Kunzie v. Wixom, 39 Mich. 384, 


54. See cases supra last two notes. 


55. Kunzie v. Wixom, 39 Mich. 384, 
387. See Stanley v. Stembridge, 79 
S.E. 842, 140 Ga. 750, 755; Willis v. 
Harrell, 45 S.H. 794, 118 Ga. 906, 909; 
Bright v. McOuat, 40 Ind. 521, 525 
(“his holding is by the laches of the 
owner’); Benton v. Williams, 88 N. 
BE. 843, 844, 202 Mass.:189, 192; War- 
ren v. Lyons, 25 N.B. 721, 152 Mass. 
310, 314, 9 L.R.A. 353; Edwards v. 
Hale, 9 Allen (Mass.) 462, 464; Allen 
v. Carpenter, 15 Mich. 25, 34 (‘“‘con- 
tinues only by the laches of the own- 
er’); Power Mercantile Co. v. Moore 
Mercantile Co., 177 P. 406, 55 Mont. 
401, 409; Standard Realty Cone. 
Gates, 13204. 487, 489, 99 N.J.Eq. 271; 
Zeigler v. Blecha, 229 N.W. 365, 59 N. 
D. 258, 268. 


[a] By laches and not by permis- 
sion —(1) “A tenant at sufferance 
holds by laches of the landlord.” 
Standard Realty Co. v. Gates, 132 A. 
487, 489, 99 N.J.Eg. 271. (2) “He 
holds over as the result of the own- 
er’s neglect or laches.” Power Mer- 
cantile Co. v. Moore Mercantile Co., 
177 BP. 406, 55 Mont. 401, 409 [quot 
Zeigler v. Blecha, 229 N.W. 365, 59 
N.D. 258, 263]. (38) “He is in posses- 
sion not by permission of the land- 
lerd, but as a result of his laches or 
neglect.” Willis v. Harrell, 45 S.R. 
794, 118 Ga. 906, 909 [cit 18 Am.&H. 
Ene.L. (2d ed.) 177; 1 Wood Landl. & 
T. § 6 p 22). (4) “His continued oc- 
cupancy is due wholly to the laches 
or forbearance of the person entitled 
to possession in not evicting him.” 
Benton v. Williams, 88 N.E. 843, 844, 
202 Mass. 189, 192. (5) “The holding 
over is without right on the part of 
the tenant, and it is through the lach- 
es of the landlord, and not by his 
agreement.” 4 Kent Comm. (6th ed) 
p 117 [cit Edwards v. Hale, 9 Allen 
(Mass.) 462, 464 (quot Warren v. 
Lyons, 25 N.W. 721, 152 Mass. 310, 314, 
9 L.R.A. 353)). 


56. Coke Litt. p 57b [quot Hanson 
hye Sena 62 Md. 25, 29, 50 Am.R. 


57. Power Mercantile Co. v. Moore 
Mercantile Co., 177 P. 406, 55 Mont. 
re 409 [auot Zeisler ~ Blecha, 229 

N.W. 365, 59 N.D, 258, 263]. 


ae ae Fielder vy. Childs, 73 Ala. 567, 


TENANT 


58 one 


The term 


59. Pattison v. Dryer,.57 N.W. 814, 
98 Mich. 564, 566; Johnson v. Donald- 
son, 20 A. 242, 17 R.I. 107, 108. ‘See 
also infra note 65 [a] (1). 


“Abator” 1 C.J. p 276. 


60. Kunzie v. Wixom, 39 Mich. 384, 
387. See Hanson v. Johnson, 62 Md. 
25, 29, 50 Am.R. 199. See also Ad- 
verse Possession, 2 C.J. p 37. 


[a] Hostility inconsistent.—‘“In 
order that the occupant may assert 
and maintain against the supposed 
landlord that his holding is at the lat- 
ter’s sufferance it is essential that he 
do not ground his retention of pos- 
session upon a contrary theory and 
hostile basis.” Kunzie v. Wixom, 39 
Mich, 384, 387. 


61. Benton v. Williams, 
843, 844, 202 Mass, 189, 192. 


[a] “He differs from @ .« « « 
disseisor only in that his entry 
- is not unlawful.” Benton v. 
Williams, 88 N.E. 848, 844, 202 Mass. 


“Disseisor” 18 C.J. p 1285. 


62. Pattison y. Dryer, 57 N.W. 814, 
98 Mich. 564, 566; Johnson v. Donald- 
son, 20 A. 242, 17 Ra, 107, 108. See 
also infra note 65 fade @Qys 


“Intruder” 33 C.J. p 804. 


vie Godfrey v. Walker, 42 Ga. 562, 


[a] “®itle determinative.”—“Nor 
were they owners for they had no 
shadow of title.’ Godfrey vy. Walker, 
42 Ga. 562, 574. 


“Owner” see Property §§ 48—52. 


64 See Landlord and Tenant § 
370 text and notes 34-38. 


65. Klee v. U. S., 53 F.(2d) 58, 59; 
Godfrey v. Walker, 42 Ga. 562, 5 4; 
Bright v. McOuat, 40 Ind. 521, 525 [cit 
Washburn Real Prop.]; Benton v. 
Williams, 88 N.E. 843, 202 Mass. 189, 
192; Pattison y. Dryer, 57 N.W. 814, 
98 Mich. 564, 566; Power Mercantile 
Co. v. Moore Mercantile Co., 177 P. 


88 N.E. 


406, 55 Mont. 401, 409; Zeigler v. 
Blecha, 229 N.W.. 365, 59 N.D. 258, 
263; Johnson v. Donaldson, 20 A. 242, 


EGLO CL OS: 


fa] Gist of distinction.—(1) ‘There 
is a material distinction between the 
cases of a person coming to an estate 
by act of the party, and then holding 
over, and by act of the law and then 
holding over. In the first case he is 
regarded as a tenant at sufferance, 
and in the other as an _ intruder, 
abator, or trespasser.” 4 Kent Comm. 
p 117 [quot Pattison v. Dryer, 57 N. 
W. 814, 98 Mich. 564, 566, and cit 
Johnson v. Donaldson, 20 A. 242, 17 
R.I. 107, 108]. (2) ‘He differs from 
a trespasser . - only in that his 
entry upon the premises is not un- 
lawful.’’: Benton v. Williams, 88 N.E. 
843, 202 Mass. 189, 192. (3) “He holds 
without right, and yet is not a tres- 
passer. ” 1 Washburn Real Prop. p 
362 (auot Brieht v. McOuat, 40 Ind. 
521, 525; Pattison v. Dryer, 57 N.W. 
814, 98 Mich. 564, 566]. (4) “But 


“tenant at will,”°* “trespasser, 765 and “vendee in 
possession under a contract of purchase.”®* Instane- 
es in which certain classes of persons have been 
held to be tenants at or by, sulferance are discussed 
elsewhere in this work:$? 

Tenant at will. 
without any terms prescribed, or rent reserved,°®® 
or ‘vightfully 3 in possession with the landlord’s or own- 
er’s express or implied consent;*® one holding over 
with the owner’s assent;7° one ‘who enters into pos- 


A tenant placed upon the land, 


though this possession is wrongful, 
he ‘is, for technical reasons, not lia- 
ble in trespass by reason thereof.” 
Washburn Real Prop. [quot Bright v. 
McOuat, 40 Ind. 521, 525]. (5) “They 
were not trespassers for they had 
permission.’ Godfrey v. Walker, 42 
Ga. 562,574. (6) “Until the determina- 
tion of his tenancy he is not a tres- 
passer.” Power Mercantile Co. v. 
Moore Mercantile Co., 177 P. 406, 55 
Mont. 401, 409 [quot Zeigler v. Blecha, 
229 N.W. 365, 59 N.D. 258, 263]. (7) 
Where original lease provided that 
assignment thereof, or subletting, 
would void it, the sublessees of dwell- 
ing, upon whom demand to vacate 
had not been made, either by the own- 
er or lessee, held not trespassers, as 
regards legality of entry by prohibi- 
tion agents for liquor search, under 
alleged permission of owner. Klee v. 
US, 53 B.(2d)) 538, 59: 


“Trespasser”’ [38 Cyc 1190]. 


66. Kellogg v. Kellogg, 6 Barb. 
CNGYE) 21165 £295 


[a] Although similar in some re- 
spects.—‘‘In many respects, the rights 
and duties of a vendee in possession 
under a contract of purchase are very 
like those of tenants at will, at suf- 
ferance, . . or by curtesy; but it 
by no means follows that he has the 
‘estate’ of either class of such occu- 
pants.” Kellogg v. Kellogg, 6 Barb. 
@NLY.), 116, 129. 


“Wendee” [39 Cyc 1127]. 


67. See Landlord and Tenant §§ 
372-376. 


68. Stoltz v. Kretschmar, 24 Wis. 
283, 285 [cit 4 Kent Comm. p 114]. 
See Lyons v. Philadelphia, etc. R. 
Co., 58 A. 924, 209 Pa. 550, 552 (where 
the time parol lease was, to run and 
rent to be paid and time of payment 
were all left indefinite). 


[a] As mere occupier—‘If the 
tenant be placed upon the land, with- 
out any terms prescribed or rent re- 
served, and as a mere occupier, he is 
strictly a tenant at will.” 4 Kent 
Comm. p 114 [quot Stoltz v. Kretsch- 
mar, 24 Wis. 283, 285]. 


69. Power Mercantile Co. v. Moore 
Mercantile Co., 177 P. 406, 407, 55 
Mont. 401, 409. See Post v. Post, 14 
Barb; ((NLY.) = 258, 257% - Jones* vs 
Jones, 31 S.C.L. 542. 


[a] Not trespasser or wrongdoer. 
—(1) “A tenant at will is not a 
wrong-doer and neither trespass nor 
ejectment will lie against him, un- 
less his tenancy be determined before 
the commencement of the suit.” 
Jones v. Jones, 31 S.C.L. 542. (2) “A 
tenant at will is not a wrong doer un- 
i his estate is determined.” Post 

. Post, 14 Barb. (N.Y.) 253, 257. 


70. Johnson v. Donaldson, 20 <A. 
2420 27 RL LO Os (“technically a 
tenant at will’). See Benfy v. Cong- 
don, 40 Mich. 283, 285; Allen v. Car- 
nenter, 15 Mich. 25, 34; Wolfer v. 
Hurst, 82 P. 20, 47 Or. 156, 163, 8 
Ann.Cas. 725. 


[a] Assent may be implied.—‘“A 


For later cases, developments and changes in the law see Annotations, same title and section number. 


heal 


ae ee 


A ASN fn a ee 


session by virtue of permission of the owner or pur- 
suant to a lease for an indefinite time, holding dur- 
ing the joint wills of the parties,71 or who enters into 
the possession of*? the land, ete.,7° or the lands or 
tenements,** of another, lawfully, but for no definite 
term or purpose, but whose possession is subject to 
termination by,*® or to the determination of,7° 
the landlord at any time he sees fit to put an end 
to it;** one who enters on land, 
eupy it, with the consent and permission of the own- 
er, but for no definite time;78 one who holds lands 
or tenements let to him by another at the will of 
the lessor;?® or who holds over by the landlord’s 
permission,®° or who, with the consent of the own- 
er, is let into, or remains in, possession, under cir- 
eumstanees not showing an intention to create a free- 


hold interest, or a tenancy from 


Where lands or tenements are let 


tenant holding over after the expira- 
tion of a term might become a tenant 
at will by the implied assent of the 
owner.” Wolfer v. Hurst. 82 P. 20, 
21, 47 Or. 156, 163, 8 Ann.Cas. 725. 


71. 2 Blackstone Comm. p 145 
{quot Standard Realty Co. v. Gates, 
132 A. 487, 489, 99 N.J.Eq. 271]. See 
Hancock v. Maurer, 229 P. 611, 1038 
Okl. 196, 197. 


[a] Relation terminable by either 
party.—(1) ‘‘Hither party having the 
right to terminate the tenancy at any 
time.’’ Standard Realty Co. v. Gates, 
132 A. 487, 489, 99 N.J.Eq. 271 [cit 2 
Blackstone Comm. p_ 145}. (2) 
“Hither the landlord or tenant may 
terminate the tenancy at any time he 
desires to do so, although it may be 
declared to be, between the parties, 
a tenancy at the will of the former 
alone.” Robb v. San Antonio St: R. 
Co., 18 S.W. 707, 82 Tex. 392, 394 [quot 
Emerson vy. Emerson, (Tex.Civ.App.) 
35 S.W. 425, 426]. (3) ‘The parties 
are equally bound and it follows that 
either may terminate the tenancy at 
will by notice.” Hancock v. Maurer, 
229. P. (6122103: ORT. 196,197. 


72. See cases infra next notes 73-— 
U7. 


73. Robb v. San Antonio St. R. Co., 
18 S.W. 707, 82 Tex. 392, 394 [quot 
Emerson v. Emerson, (Tex.Civ.App.) 
35 S.W. 425, 426]. 


74. 1 Wood Landl. & Ten. p 43 
{quot Thompson v. Baxter, 119 N.W. 
797, 107 Minn, 122, 124, 21 L.R.A.N.S. 
575 (characterizing this as “an ac- 
curate definition”) ]. 


75. 1 Wood Landl. & Ten. 43 [quot 
Thompson v. Baxter, 119 N.W. 797, 
107 Minn. 122, 124, 21 L.R.A.N.S. 575]. 


76. Robb v. San Antonio St. R. Co., 
18 S.W. 707, 82 Tex. 392, 394 [quot 
Emerson v. Emerson, (Tex.Civ.App.) 
35 S.W. 425, 426]. 


77, See cases supra last five notes 
72-76. But see supra note 71 [al]. 


78. Radigan v. Hughes, 86 A. 220, 
222, 86 Conn. 536; Gould v. Thomp- 
son, 4 Metc. (Mass.) 224, 228. 


79. 2 Blackstone Comm. p 145 
[quot Spalding v. Hall, 6 D.C. 123, 
125, and cit 4 Kent Comm. p 110]. 


{a] Definition characterized as im- 
perfect.—‘‘But this definition gives a 
very imperfect idea of the rights and 
obligations of a landlord and tenant, 
between whom a tenancy at will sub- 
sists. A tenancy at will arose in 
every case where one man leased 
lands or tenements to another, and no 
fixed period of time was agreed upon 
at which the occupancy thereof 


TENANT 


to use and oc- 


year to year.§1 
by one man to 


should cease.’”’ 
Cop d235 125, 


80. Buchnam v. Callahan, 131 So. 
799, 222 Ala. 240, 241; Willis v. Har- 
rell, 45 S.B. 794, 118 Ga. 906, 909. 


81. Collins v. Johnson, 57 Ala. 304, 
te [cit 1 Washburn Real Prop. p 


Spalding v. Hall, 6 D. 


82. Coke Litt. p 55a § 68 [quot 
Post v. Post, 14 Barb. (N.Y.) 253, 258 
(cit 1 Cruise p 269; 4 Kent Comm. p 
110); Powers v. Ingraham, 8 Barb. 
(N.Y.)- 576, 578, and cit Stafford v. 
Adair, 57 Vt. 63, 65 (cit 2 Blackstone 
Comm. p 146; 1 Hill Real Prop. p 
382; 4 Kent Comm. p 382)]. See 
Barry \V.; simith, 23 N.Y.S. 1295 131) 1 
Mise. 240, 243 [aff 23 N.Y.S. 261, 69 
Hun 88, and cit McAdam Landl. & 
Ten. 35]. 


[a] Similar definition.—‘‘Where 
lands are let by one person to an- 
other to have and hold of him at will 
as lessor. In such case, the lessee is 
called a tenant at will.” Barry v. 
Smith, 23 N.Y.S. 129, 131, 1 Mise. 240 
[aff 23 N.Y.S. 261, 69 Hun 88, and 
cit McAdam Landl. & Ten. 35]. 


[b] Reason for name.—(1) He “is 
ealled tenant at will because he hath 
no sure or certain estate, for the les- 
sor may put him out at what time it 
pleaseth him.” Coke Litt. p 57b, § 68 
[quot Post v. Post, 14 Barb. (N.Y.) 
253, 258 (substituting ‘‘when: he 
please” for “at what time it pleaseth 
him” and cit 1 Cruise p 269; 4 Kent 
Comm. p 110); Powers v. Ingraham, 
38 Barb. (N.Y.), 576, 578]; McAdam 
Landl. & Ten. 35 [cit Barry v. Smith, 
23 N.Y.S.- 129, 131, 1. Mise. 240. (aff 
23 N.Y.S. 261, 69 Hun 88, and using 
“no certain sure estate’ instead of 
“sure or certain estate”’)]; 1 Wood 
Landl. &' Ten. 43 [quot Thompson v. 
Baxter, 119 N.W. 797, 107 Minn. 122, 
124, 21 L.R.A.N.S. 575]. (2) “He is'so 
called for the manifest reason that 
he can have no certain estate where 
it is dependent upon the pleasure of 
the lessor.” Robb v. San Antonio St. 
R. Co., 18 S.W. 707, 82 Tex. 392, 395 
[cic Wood Landl. & Ten. § 14 et seq]. 


83. See Landlord and Tenant §8§ 
342-354, 


84. “Fixture” see Fixtures § 1. 


85. Wall v. Hinds, 4 Gray (Mass.) 
256, 270, 64 Am.D. 64. See also Fix- 
tures §§ 82-102. 


[a] Gas and water pipes, “but 
slightly annexed to the building 
. . . removed without any _ sub- 
stantial damage to the building, and 
without essential injury to them- 
selves . . [and] only added to 
subserve the domestic purposes to 


Other phrases. 
ant,’’®> “new tenant,”®? “occupying tenant,”8§ “tenant 
at will or by sufferance,”’*®® “tenant by the month,’’®® 
“tenant by the year,”®? “tenant for years,”®? “tenant 
from month to month,”®? “tenant from year to 
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another to have and to hold to him at the will of the 
lessor, by force of which lease the lessee is in pos- 
session, the lessee is called tenant at will.8?2  In- 
stanees of those held to be tenants at will are dis- 
cussed elsewhere in this work.®? 


Tenant’s fixtures.°+ 
legal definition, is to be understood to signify things 
which are fixed to the freehold of the demised prem- 
ises, but which nevertheless the tenant is allowed 
to disannex and take away, provided he seasonably 
exert his right to do so.85 


A term which, in its strict 


“In occupation under the ten- 


which they were applied, and to ren- 
der the premises more suitable for 
the particular purpose to which they 
were appropriated” held to be ‘‘ten- 
ant’s fixtures.” Wall v. Hinds, 4 Gray 
(Mass.) 256, 272, 273, 64 Am.D. 64. 


86. Farwell v. Jameson, 23 Ont. 
App. 517, 522 (in statute relating to 
distress for rent). 


87. City of Waterville v. Kelleher, 
(Me.) 141 A. 70, 72; Presby v. Ben- 
jamin, 62 N.E. 430, 169 N.Y. 377, 380, 
Sie Te Relais 1s 


88. Birks v. Allison, 13 C.B.N.S. 12, 
23, 106 E.C.L. 11, 143 Reprint 5. 


89. Cohen v. City of Henderson, 
261 S.W. 845, 846, 203 Ky. 82, 34; 
Powers v. Ingraham, 8 Barb. (N.Y.) 
576, 578; Lawrence v. Goodstein, 154 
N.Y.S. 229, 231, 91 Mise. 19; Emerson 
v. Emerson, (Tex.Civ.App.) 35 S.W. 
425, 426. See Rice v. Loomis, 1 N.E. 
548, 139 Mass. 302, 303; Benfy v. 
Congdon, 40 Mich. 283, 285; Noori- 
es v. Greenfield, (R.I.) 156 A. 515, 


90. Kaufman v. Mastin, 66 S.E. 
ae 93, 66 W.Va. 99, 25 L.R.A.N.S. 


fa] “Tenant by the year” com- 
pared and distinguished.—Kaufman 
v. Mastin, 66 S.E. 92, 93, 66 W.Va. 99, 
25 L.R.A.N.S. 855. 


91. Kaufman y. Mastin, 66 S.E. 92, 
93, 66 W.Va. 99, 25 L.R.A.N.S. 855. 


“Tenant by the month” compared 
ra distinguished see supra note 90 
a]. 

92. See Landlord and Tenant §§ 
47-288. 


93. Sessinghaus v. Knoche, 118 S. 
W. 104, 137 Mo.App. 323, 327; Israel- 
son v. Wollenberg, 116 N.Y.S. 626, 627, 
63 Misc. 293 [quot Cyc]. See Brill v. 
Carsley, 84 P. 57, 58, 2 Cal.App. 331; 
Thompson v. Baxter, 119 N.W. 797, 
107 Minn. 122, 125, 21 L.R.A.N.S, 575; 
Haumueller v. Ackermann, 130 S.W. 
91, 150 Mo.App. 141, 144; Gerhart 
Realty Co. v. Weiter, 83 S.W. 278, 108 
Mo.App. 248, 253. See also Landlord 
and Tenant §§ 303-307, 326-333. 


[a] Held to be such tenant.—(1) 
Where a tenant occupied a tenement 
at a certain rental per month, under 
a verbal agreement, he was held to be 
a “tenant from month to month,” un- 
der Rev. St. 1899, § 4110 (Ann. St. 
1906, p. 2234), providing that all ._ 
agreements for the leasing or occupa- 
tion of tenements in cities, not made 
in writing and signed by the parties 
or their agents, shall be deemed 
tenancies from month to month. 
Haumueller v. Ackermann, 130 S.W. 
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year,’°4 “tenant . . . 


91, 92, 150 Mo.App. 141, 144; Sessing- 
haus v. Knoche, 118 S.W. 104, 106, 137 
Mo.App. 323, 326. (2) Under same 
statute above cited a tenant under a 
verbal lease for eleven months of city 
property held to be tenant from month 
to month, being for a term less than 
one year. Gerhart Realty Co. v. 
Weiter, 83 S.W. 278, 279, 108 Mo.App. 
248, 258. (8) “Where no definite 
time is agreed upon and the rent is 
fixed at somuch per . . month,” 
the tenant is held to be a tenant from 
month to month. Thompson v. Bax- 
ter, 119 N.W. 797, 798, 107 Minn. 122, 
124, 21 1..R.A.N.S: 575. See Brill v. 
Carsley, 84 P. 57, 58, 2 Cal.App. 331. 
(4) Where one goes into possession 
of premises under lease invalid be- 
cause of landlord’s refusal to.execute 
it as changed, and pays a monthly 
rent, he becomes a “tenant from 
month to month.” Israelson v. Wol- 
lenberg, 116 N.Y.S. 626, 627, 63 Misc. 
293 [cit Cyc]. 


[b] Held not to be such tenant.— 
One taking under a lease providing 
for a monthly rental of certain resi- 
dence “for and during the full term 
of while he shall wish to live in 
eer [named place] from and after 
[named date],”’ held not tenant from 
month to month but tenant for life, 
the court saying: ‘‘The mere fact 
that rent is payable monthly does 
not alone determine the character of 
the tenancy. Mhe Amonthly to 7. 
payments and an intention to limit 
the term toa month . » must in 
all cases concur to create this species 
of tenancy.” ‘Thompson v. Baxter, 
119 N.W. 797, 107 Minn. 122, 123, 125, 
21 L.R.A.N.S. 575. 


94. Griswold v. Town of Branford, 
68 A. 987, 989, 80 Conn. 453, 455; Hat- 
field v. Lawton, 95 N.Y.S. 451, 108 
App.Div. 113; Westheimer v. Sterling, 
251 P. 738, 123 Okl. 7, 8; Wolverton v. 
Ward, 176 P. 924, 74 Okl. 40; Coffman 
v. Sammons, 86 S.H. 1061, 1063, 76 W. 
Va. 12, 17%. See also Landlord and 
Tenant §§ 289-302, 311-325. 


[a] Statutory definition.—‘“Where 
premises are let for one or more 
years, and the tenant, with the assent 
of the landlord, continues to occupy 
the premises after the expiration of 
the term, such tenant shall be deemed 
a tenant from year to year.” Okl. 
Rev. L. (1910) § 3784 [quot Wolverton 
v. Ward, 176 P. 924, 74 Okl. 40]. 


[b] Held “tenant from year to 
year.”—(1) “A tenant for one or 
more years, who, with the assent of 
the landlord, continues to occupy the 
premises after the expiration of the 
term, is deemed to be a tenant from 
year to year.” Wolverton v. Ward, 
176 P. 924, 74 Okl. 40 (under Rev. L. 
[1910] § 3784). (2) In construing a 
lease of land ‘for the term of one 
year, . with the privilege of 
continuing from year to year so long 
as both parties may agree,’”’ the court 
said: ‘“‘The defendant undoubtedly 
under the terms of this lease became 
a tenant from year to year.” Hatfield 
v. Lawton, 95 N.Y.S. 451, 108 App.Div. 
113. (3) Where tenant entered into 
possession of premises under parol 
lease for two years, not actionable un- 
der statute of frauds, paid the stipu- 
lated ennual rent for two years and 
held over several months, he was held 
to be a tenant from year to year. 
Griswold v. Branford, 68 A. 987, 80 
Conn. 458, 459. (4) Where term con- 


in oceupation,”®> “tenant 
‘in partnership,’ ”®® “tenant in possession,”®* “tenant 
of agricultural lands entitled to hold over,”®* “ten- 
ant of the lessee,”®® “tenant of the lessor,” “tenant 


TENANT 


SOD se real a 


templated by lease was one for more 
than five years and under W. Va. Code 
c 71 § 1 serial sec 3739, could be 
created only by deed or will, “never- 
theless, one who enters into posses- 
sion. under a written lease without 
seal and pays rent periodically is a 
tenant from year to year.’”’ Coffman 
v. Sammons, 84 S.E. 1061, 1063, 76 W. 
Va. 12, 17. 


[c] Held not to be “tenant from 
year to year.”—(1) 


made with a federal receiver of the 
premises, who was without authority, 
expressly or impliedly, to permit 
holding over held not to be “tenant 
from year to year.” Westheimer v. 
Sterling, 251 P. 738, 123 Okl. 7, 8. (2) 
Where a tenant stayed over the term 
for: which he had paid rent under a 
written agreement for a five-year 
lease it was held that he was not a 
‘tenant from year to year” but that 
he became a tenant at will or at suf- 
ferance. Lawrence v. Goodstein, 154 
IN. Y.S.1:229) 231, 992 Misc. 19: 


95. Collis v. Flower, [1921] 1 K.B. 
409, 412. 
96. Pierce v. Fenno, 238 N.Y.S. 394, 


397, 228 App.Div. 23. 


[a] Not tenant “in common” but 
“in partnership.”—Where defendant, 
one of three partners, after partner- 
ship went out of business but before 
it was wound up, retained exclusive 
personal control of partnership realty, 
the court in fixing his liability said: 
“Defendant Fenno is not a tenant in 
common . . . [he] is a tenant ‘in 
partnership,’ accountable to the part- 
nership as a trustee.” Pierce v. Fen- 
ag 238 N.Y.S. 394, 397, 228 App.Div. 


97. Walker v. McCusker, 12 P. 723, 
71 Cal. 594, 596; Harris v. Reynolds, 
13 Cal. 514, 517, 73 Am.D. 600; Blod- 
gett Loan Co. v. Hansen, (Mont.) 284 
P. 140, 141; Citizens’ Nat. Bank v. 
Western Loan & Building Co., 208 P. 
803, 64 Mont. 40, 47; Geo. B. Clifford 
& Co. v. Henry, 169 N.W. 508, 509, 40 
N.D. 604; Whithed v. St. Anthony, 
etce., El. Co., 83 N.W. 238, 9 N.D. 224, 
227, 81 Am.S.R. 562, 50 L.R.A. 254; 
Fine v. Lawless, 201 S.W. 160, 139 
Tenn. 160, 169, L.R.A.1918C 1045 (in 
determining right to renew). See 
also Occupant 46 C.J. p 895 text and 
note 53. 


[a] Generic term.—‘“The phrase 
‘the tenant in possession’is a generic 
term, intended to designate the class 
of persons from whom the purchaser 
was to receive the rents.” Harris v. 
Reynolds, 13 Cal. 514, 517, 73 Am.D. 
600 [quot Walker v. McCusker, 12 P. 
723, 71 Cal. 594, 596, and cit Geo. B. 
Clifford & Co. v. Henry, 169 N.W. 
508, 510, 40 N.D. 604 (adding: ‘In 
this sense it embraces any and all 
persons who stand in such a relation 
to the premises as to render them sub- 
ject to the right conferred’) ]. 


[b] In action to redeem by pur- 
chaser under foreclosure sale of sec- 
ond mortgage, a conditional purchaser 
from a purchaser under foreclosure 
sale of first mortgage held to be a 
“tenant in possession” within Rev. 
Codes (1921) § 9448, providing that a 
purchaser at a foreclosure sale from 
the time of the sale until a redemp- 
tion is entitled to receive from the 
tenant in possession the rents of the 
property sold. Citizens’ Nat. Bank y. 


Tenant holding 
ovér after expiration of written lease’ 


or lessee at will or at sufferance,”? “tenant, or per- 
liable for the rent,” “tenant under 
an emergency statute,”* “tenant upon agricultural 
lands,”® and “without becoming a tenan 


t 6 


a 


Western Loan & Building Co., 208 P. 
893, 894, 64 Mont. 40, 46. 


[ec] Includes judgment debtor.— 
“It was held that a judgment debtor 
was a tenant in possession, and re- 
quired to pay the rents and profits. to 
the purchaser, the court further say- 
ing: ‘The owner in fee, in possession 
is no less, in legal contemplation, a 
tenant, than the man who occupies 
under him.’” Walker v. McCusker, 
12 P. 723, 71 Cal. 594, 597 [quot Harris 
v. Reynolds, 13 Cal. 514, 517, 73 Am. 
D. 600]. 


[d] Lessee on  shares.—Where 
lease provided for rental by delivery 
of portion of crops, the tenant was 
held not to be a “cropper” but a lessee, 
and “at the time of the foreclosure 
[of a mortgage on the premises, he] 
occupied the position of ‘tenant in 
possession’ within the meaning of sec- 
tion 9448, Rev. Codes 1921 [governing 
recovery of rents from tenants in pos- 
session after foreclosure].”’ Blodgett 
Loan Co. v. Hansen, (Mont.) 284 P. 
140, 141. 


{e] Mortgagor or his tenant oc- 
cupying premises.—As used in Com- 
piled L. (1913) § 7762 which provides 
that the purchaser, from the time of 
sale until redemption, is entitled to 
receive from ‘“‘the tenant in posses- 
sion the rents and profits of the prop- 
erty sold or the value of the .use and 
occupation thereof,” the phrase is 
held to give to the certificate holder 
the right referred to, whether the 
premises are in the possession of the 
mortgagor or of a tenant of the mort- 


gagor. Geo. B. Clifford & Co. v. 
Feats 169 N.W. 508, 509, 40 N.D. 
604. 

98. Noble v. Harris, 195 P. 543, 33 


Idaho 401, 405. 


99. Coles vy. Marquand, 3 Hill (N. 
Y.) 447, 449. See also Subtenant 60 
680) p 982; Under-tenant [39 Cye 


[a] “Assignee of lease” distin- 
guished.—Coles v. Marquand, 3 Hill 
(N.Y.) 447, 449. 


1. Coles v. Marquand, 3 Hill (N. 
Y.) 447, 449. 


[a] “Under-tenant” distinguished. 
—Coles v. Marquand, 3 Hill (N.Y.) 
447, 449. 

2. Wiggin v. 
(N.Y.) 474, 478. 

3. Farwell v. Jameson, 23 Ont.App. 
517, 522; Anderson v. Scott, 6 Sask. L. 
8, 9, 8 Dom.L.R. 861, 22 WestL.R. 876, 
3 WestWkly. 609 (both cases constru- 
ing phrase in distress statute). 


[a] Sublessee not included.—‘The 
sub-lessee is not ‘a person liable for 
the rent’ . . . nor doTI think he is 
‘the tenant’ mentioned in this section 
[of distress statute].’”’ Anderson v. 
Scott, 6 Sask.L. 8, 9, 8 Dom.L.R. 861, 
22 West.L.R. 876, 3 West.Wkly. 609. 


4 Convent Holding Corporation v. 
ete 192 N.Y.S. 203, 117 Misc._ 210, 


Woodruff, 16 Barb. 


5. Noble v. Harris, 


195 P. 548, 33 
Idaho 401, 404. 


6. Disley v. Disley, 75 A. 481, 4 
30 R.I. 366, 371. 4 We: 
[a] In construing agreement be- 


tween a father and daughter, provid- 
ing that the daughter continue to live 
in certain premises and make it a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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been employed as an adjective.* 


Tenant factory. As defined by the New York La- 
bor Law,® a building, separate parts of which are 
occupied and used by different persons, companies, 
or corporations, and one or more of which parts is 
so used as to constitute in law a factory.°® 


Tenant right. An advantage or quasi right, which 
a tenant in possession is said to have, in respect of 


the renewal of his lease.?° 
TENANTABLE REPAIR.12 


TENANT AT SUFFERANCE."4 
TENANT AT WILL.?5 
TENANT BY SUFFERANCE.'¢ 


home for her sister, who lived with 
her, “without becoming a tenant, until 
further agreement between said par- 
ties,” the court said: “The words 
‘without becoming a tenant’ are used 
in a broad and colloquial sense, and 
have particular reference to the pay- 
ment of the rent, and .. . are 
not used in the strict technical sense 
of the word ‘tenant’ in the expressions 
‘tenant for life,’ ‘tenant for years,’ 


ete.” Disley v. Disley, 75 A. 481, 482, 
30 R.I. 366, 371. ; 
[b] “Equivalent of the words 


‘without paying rent.’”—Disley v. 
Disley, 75 A. 481, 482, 30 R.I. 366, 369. 


7. See cases infra this section. 


8. Labor L. (L. (1897) p 482 ¢ 415) 
art 6 § 86, as amended by L. (1907) 
p 1049 c 490 § 94, as added by L. 
(1906) p 303 c 178, and amended by L. 
(1908) p 1217 c 426 § 2 [quot People 
ex rel. Williams v. Eno, 119 N.Y.S. 
600. 602, 134 App.Div. 527; Minsky v. 
Weller, 116 N.Y.S. 628, 629, 63 Misc. 


244], 


9. Labor L. (Consol. L. ec 31) § 94 
[quot Goetz v. Duffy, 109 N.E. 1138, 
175, 215 N.Y. 153+" People. v. Jano, 119 
N.Y.S. 600, 602, 1384 App.Div. 527, 530; 
Minsky v. Weller, 116 N.Y.S. 628, 629, 
63 Misc. 244, 245]. 


“Factory” see Manufactures §§ 15-— 
Ge 


10. Fine v. Lawless, 201 S.W. 160, 
161; 189° Tenn. 160, 169, U.R.A.1918C 
1045. See McCourt v. Singers-Bigger, 
145 B. 103, 109, 76 C.C.A. 73, 7 Ann. 
Cas. 287; Robinson v. Jewett, 22 N.E. 
224. 116 N.Y. 40, 51; Lee v. Vernon, 
5 Bro.P.C. 10, 14, 2 Reprint 500. See 
also Landlord and Tenant § 120. 


{a] Similar definition.—‘‘Those 
who are in possession of lands under 
a lease have an interest therein be- 
yond the subsisting term, usually 
called the tenant’s right of renewal.” 
McCourt v. Singers-Bigger, 145 F. 103, 
109, 76 C.C.A. 73, 7 Ann.Cas. 287 [quot 
Robinson v. Jewett, 22 N.E. 224, 116 
N.Y. 40, 51]. ‘ 


[b] Recognized and protected by 
equity.—(1) ‘He [tenant in posses- 
sion] has an interest, less than an 
estate or legal right, which equity 
recognizes as having substance and 
value and which it will protect.” 
Fine v. Lawless, 201 S.W. 160, 139 
Tenn. 160, 169, L.R.A.1918C 1045. (2) 
“It has long been an established prac- 
tice to consider those who are in pos- 
session of lands under lease . . . 
as having an interest beyond the sub- 
sisting term, and this interest is 
usually termed the tenant-right of re- 
newal, which, though according to 
language and ideas strictly legal, is 


[§ 3] 2. As Adjective. In this sense the word has 


: Such a repair!” as 
will render a house fit for present habitation. 


TENANT—TEND 
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TENANT BY THE CURTESY.?? 


TENANT FACTORY.'s 


TENANT IN COMMON.?® 
TENANT IN FEE SIMPLE.?° 
TENANT PARAVAIL.?2 
TENANT RIGHT.?? 
TENANT'S FIXTURES.?2 


TEN CLEAR DAYS.?4 


TEND. To aim;** to be directed, as to any end, 
object, or purpose;?* to contribute,?7 or eonduce in 
some degree or way;7 


to direct one’s course;?® 


to extend;*° to exert activity;1 to have a more or 
less direct bearing or effect ;?? to have or give lean- 
ing;** to influence;** to move in a certain direc- 


not any certain, or even contingent, 
estate, but only a chance, there being 
no means of compelling a renewal, 
yet is so adverted to in all transac- 
tions relative to leasehold property, 
that it influences the price in sales, 
and is often an inducement to accept 
of it in mortgages and settlements.” 
Fine v. Lawless, 201 S.W. 160, 139 
Tenn. 160, 170, L.R.A.1918C 1045 [quot 
ee’ vs “Vernon; 6° Bro.P.C. 10,14, 2 
Reprint 500 (in argument of Sir 
Francis Hargrave, followed by the 
court)]. To same effect McCourt v. 
Singers-Bigger, 145 F. 1038, 109, 76 
C.c.A. 73, 7 Ann.Cas. 287; Robinson 
v. Jewett, 22 N.E. 224, 116 N.Y. 40, 51. 
(3) “It is true that the original lease 
contained no stipulation for a privi- 
lege of renewal in favor of the ten- 
ant, and it is furthermore true that 
neither . . . [original lessees nor 
their assignee] had any legal right to 
demand of the Jandlord a renewal on 
expiration. However courts of equity 
have long been accustomed to treat 
the tenant in possession as having 
an advantage or ‘quasi’ right, called 
‘tenant-right’ in respect to the re- 
newal of his lease.’”’ Fine v. Lawless, 
201 S.W. 160, 139 Tenn. 160, 169, L.R. 
A.1918C 1045. (4) “The likelihood 
of being able to secure such an ex- 
tension under like circumstances is 
so great that it has come to be recog- 
nized as a valuable incident to the 
tenant’s estate, a species of property 
which the law protects.” McCourt v. 
Singers-Bigger, 145 F. 108, 108, 76 
C.Cc.A. 73, 7 Ann.Cas. 287 [quot Fine 
v. Lawless, 201 S.W. 160,139 Tenn. 
160, 170, L.R.A.1918C 1045]. 


11. See also Good § 16 text and 
notes 30, 45; Landlord and Tenant §§ 
659-663 (tenantable condition or suit- 
ability of premises as impliedly war- 
ranted), § 992 (eviction by untenanta- 
ble condition), §§ 1124-1129 (as af- 
fecting liability for rent); Untenant- 
able [39 Cyc 841]. 


12. “Repair” 54 C.J. p 393. 

13. Black L. D. 

“Wabitation” 29 C.J. p 200. 

14. See Tenant ante § 2. 

15. See Tenant ante § 2. 

16. See Tenant ante § 2. 

17. See Curtesy §§ 37-47, 59-62. 
18. See Tenant ante § 3. 

19. See Tenancy in Common § 2, 
20. See Estates § 8. 

21. See Tenant ante § 1. 

22. See Tenant ante § 3. 

23. See Tenant ante § 2, 

24. See Ten ante. 


See also Time post. 
“Clear days” 11 C.J. p 836. 


25. Webster D. [quot Hogue v. 
State, 124 S.W. 783, 93 Ark. 316, 321; 
Nash y. State, 134 S.W. 709, 61 Tex. 
Crie259 27812 


“Aim” 2 C.J. p 1025. 


26. Webster D. [quot Hogue vy. 
State, 124 S.W. 783, 93 Ark. 316, 321; 
Nash v. State, 134 S.W. 709, 61 Tex. 
Cr. 259, 278]. 


27. Webster D. [quot Hogue v. 
State, 124 S.W. 783, 93 Ark. 316, 322; 
Boone v. State, 235 S.W. 580, 90 Tex. 
Cr. 374, 381 (cit Century D.)]. See 
Chandler v. State, 232 S.W. 318, 89 
Tex.Cr. 597, 598 (“to contribute to”). 


“Contribute” 13 C.J. p 818. 


28. Century D.; Webster D. [both 
quot Boone v. State, 235 S.W. 580, 90 
Tex:Cr. 374) 381]: 


“Conduce” 12 C.J. p 411. 


29. Webster D. [quot Nash _ v. 
pore 134 S.W. 709, 61 Tex.Cr. 259, 


30. Webster D. .[quot Nash vy. 
Sree 134 S.W. 709, 61 Tex.Cr. 259- 


31. Webster D. [quot Hogue v. 
State, 124 S.W. 783, 93 Ark. 316, 322]. 


$2. Century D.; Webster D. [both 
quot Boone v. State, 235 S.W.°580, 90 
Tex.Cr. 374, 381]. See Shaw v. New 
Year Gold Mines Co., 77 P. 515, 516, 31 
Mont. 138. 


[a] In connection with evidence, 
does not contemplate conjecture.—(1) 
“The use of the word ‘tend’ does not 
contemplate conjecture. It contem- 
plates that the testimony has a tend- 
ency to prove the allegations of the 
complaint, and not some other theory 
inconsistent therewith.” Shaw v. 
New Year Gold Mines Co., 77 P. 515, 
516, 31 Mont. 138. (2) “It does not 
contemplate conjecture, but that the 
testimony shall have a tendency to 
prove the averments in the indict- 
ment.” Boone v. State, 235 S.W. 580; 
584, 90 Tex.Cr. 374, 382. 


“Bearing” 7 C.J. p 1019. 

“Effect” 19 C.J. p 1016. 

23. Webster D. [quot Hogue v. 
State, 124 S.W. 783, 98 Ark. 316, 321; 
Nash v. State, 134 S.W. 709, 61 Tex. 


Cr. 259, 278]. See Chandler vy, State, 
232 S.W. 318, 89 Tex.Cr. 597, 598. 


{a] Similar definition.—“‘To have 
a leaning.’ Chandler v. State, 232 S. 
W. 318, 89 Tex.Cr. 597, 598. 


34 Webster D. [quot Hogue v. 
State, 124 S.W. 783, 938 Ark. 316, 322]. 


“Influence” 31 C.J. p 1186. 
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tion;5 to serve?® as a means,®” or in some degree or 
way;*8 to stretch.2® Phrases: “Circumstances 
which tend to establish . . euilt,’4° “tend di- 
rectly to establish the cause of action,”*! “tend to 
connect accused with . . . offense,”** 
“tend to impeach either the recollection or the truth- 
fulness of the witness,”*? and “tend to prove any 
material issue;”** also “tends in some degree to sus- 
tain the issue,”*® “tends to cause a person to be 
shunned,”#* “tends . . . to establish,”*7 “tends 
to expose him to hatred,”*® “tends to produce insan- 
ity,”*® “tends to prove,”®° “tends to prove or dis- 
prove any confession,”®! and “tends to prove the 
issue;”°2 and also “tended . . . to effect a con- 
elusion,”®? “tended to establish any issue,”®* and 


TEND—TENDED LINE 


Tending. It is said the word has not an elastic 
meaning, nor a signification in judicial proceedings 
different from its common and ordinary use;°® but 
that it is very indefinite;®’ and in its primary sense, 
it means direction or course towards any object, 
effect or result;®® drift;°® to exert activity in a 
particular direction.°° Phrases: “Directly tending 
to the commission of an offense,”*! “fairly tending 
to affirmatively prove the allegations,”°? “tending 
but failing to effect its commission,”®* “tending to 
a breach of the peace,”** “tending toconnect . . . 
defendant with . . . offense,”’®> and “tending to 
show.”&& 


TENDED LINE.*? A line with a single hook fas- 
tened on any object upon the banks or upon the 


“tended to impeach the witness.”®5 


35. Webster D. [quot Hogue v. 
State, 124 S.W. 788, 93 Ark. 316, 321]; 
Chandler v. State, 232 S.W. 318, 89 
Mex.Cr. 597, ‘598. 


36. See cases-infra notes 37, 38. 
“Serve” 57 C.J. p 273. 


S7. Webster D. [quot Hogue v. 
State, 124 S.W. 783, 93 Ark. 316, 322]. 


“Means” 40 C.J. p 18. 


38 Century D.; Webster D. [both 
quot Boone v. State, 235 S.W. 580, 90 
Tex-Cr..374,°381]. 


39. Webster D. [quot Nash_ v. 
pie 134 S.W. 709, 61 Tex.Cr. 259, 


40. Hogue v. State, 124 S.W. 783, 
93 Ark, 316, 321. 


[a] Not charge on weight of evi- 
dence.—‘‘It is insisted that the use of 
the words . [text phrase] was 
an instruction on the weight of the 
evidence. We do not so construe the 
language.” Hogue v. State, 124 S.W. 
783, 93 Ark. 316, 321. 


41. Shaw v. New Year Gold Mines 
Co., 77 P. 515, 517, 31 Mont. 138. 


42. Boone v. State, 235 S.W. 580, 
90 Tex.Cr. 374, 381. See Chandler v. 
State, 232 S.W. 318, 89 Tex.Cr. 597, 
598; Nash v. State, 134 S.W. 709, 713, 
61 Tex.Cr. 259, 281 (both cases using 
“defendant” for “accused’’). 


43. Smith v. State, 41 N.E. 595, 142 
Ind. 288, 291. 


[a] Instruction “that these facts 
tend to impeach either the recollec- 
tion or the truthfulness of the wit- 
ness” held not to charge on weight of 
evidence, the court saying: ‘The 
plain intent of this clause of the in- 
struction was to inform the jury as to 
the character or tendency of the evi- 
dence in question, namely, that it was 
impeaching; . . that its introduc- 
tion was allowed because it tended to 
impeach the witness, and not because 
it tended to establish any issue in the 
case.” Smith v. State, 41 N.E. 595, 
142 Ind. 288, 291. 


44. White v. State, 54 N.E. 763, 
153 Ind. 689, 692; Smith v. State, 41 
N.E. 595, 142 Ind. 288, 291. 


45. Hogue v. State, 124 S.W. 783, 
OSCArk. Gil6,- oad. 


46. Turton v. New York Recorder 
Go., 3 Misc. 314, 318, 22 N.Y.S. 766, 
769 [aff 38 N.B. 1009, 144 N.Y. 144], 


ice.&8 


fa] “Tends to expose him to 
hatred” equivalent.—In upholding an 
instruction in a libel action, the court 
said: “The statute declares matter 
libelous which tends to cause a per- 
son to be shunned, and defendant 
claims it is not libelous if it tends to 
expose him to hatred. This fine dis- 
tinction may be plausibly argued up- 
on the letter of the statute, but it has 
no force in reason.” Turton v. New 
York Recorder Co., 22 N.Y.S. 766, 769, 
ws 314 [aff 38 N.E. 1009, 144 N.Y. 


47. Hogue v. State, 124 S.W. 783, 
93 Ark, 316, 322. 


fa] Not charge on weight of evi- 
dence.—‘‘To say that a thing tends or 
has a tendency to establish a certain 
state of facts is not a declaration as 
to the weight to be given to it, but is 
a mere statement that it is directed 
toward or moves in the direction of a 
certain result, the degree of its force 
not being mentioned.” Hogue v. 
State, 124 S.W. 783, 93 Ark. 316, 322. 


48. Turton v. New York Recorder 
Co., 22. N.Y.S. 766, 769, 3 Mise. 314 
[Laff 38 N.E. 1009, 144 N.Y. 144]. 


“Tends to cause a person to be 
iia ere equivalent see supra note 
a]. 


49. Smith v. State, 45 N.E. 595, 142 
ae Sen: 290; Guetig v. State, 63 Ind. 


50. Smith v. State, 41 N.E. 595, 142 
Ind. 288, 290; Guetig v. State, 63 Ind. 
278, 282; Shaw v. New Year Gold 
Mines Co., 77 P. 515, 516, 31 Mont. 138. 


51. White v. State, 54 N.E. 763, 153 
Ind. 689, 694. 


52. Hogue v. State, 124 S.W. 783, 
93 Ark. 316, 322. 


[a] In instruction.—“To say that 
a circumstance tends to prove the is- 
sue is no more than saying that it 
may be considered for the purpose of 
determining the issue.” Hogue v. 
sane 124 S.W. 783, 785, 938 Ark. 316, 
322, 


53. White v. State, 54 N.E. 763, 153 
Ind. 689, 692. 


54. Smith v. State, 41 N.E. 595, 142 
Ind. 288, 291. 


55. Smith v. State, supra. 


56. White v. State, 54 N.E. 763, 153 
Ind. 689, 692 [quot Hogue v. State, 
124 S.W. 7838, 93 Ark. 816, 322]. 


57. Peo. v. Rizzo, 158 N.E. 888, 889, 
246 N.Y. 334. 


58. Webster Int. D. [cit White 
v. State, 54 N.E. 763, 153 Ind. 689, 692 
(quot Hogue v. State, 124 S.W. 783, 93 
Ark. 316, 322)]. 


59. Webster Int. D. [cit White v. 
State, 54 N.E. 768, 153 Ind. 689, 692 
(quot Hogue v. State, 124 S.W. 783, 
G3 RAr Ee SLG ras a2 be 


60. Peo. v. Rizzo, 158 N.E. 888, 889, 
246 N.Y. 334. 


61. 9 Halsbury L. Eng. 259 [quot 
Peo. v. Rizzo, 158 N.E. 888, 889, 246 N. 
Y. 334 (in discussing criminal at- 
tempts) ]. 


62. Shaw v. New Year Gold Mines 
Co., 77 P. 515, 516, 31 Mont. 138. 


63. Peo. v. Rizzo, 158 N.E. 888, 
889, 246 N.Y. 334 (in defining criminal 
“attempt’’). 


64. Peo. v. Cohen, 136 N.Y.S. 163, 
165, 26 N.Y.Cr. 559. 


65. Nash v. State, 134 S.W. 709, 61 
Tex. Cr, 259%: 278: 


66. Hogue v. State, 124 S.W. 783, 
93 Ark. 316, 322; White v.. State, 54 
N.E. 768, 153 Ind. 689, 691; Smith v. 
State, 45 N.E. 595, 142 Ind. 288, 290; 
Guetig v. State, 63 Ind. 278, 279; Nash 
v. State, 134 S.W. 709, 61 Tex.Cr. 259, 
278. See Turton v. New York Record- 
er Co., 22 N.Y.S. 766, 771, 3 Mise. 314 
[aff 38 N.E. 1009, 144 N.Y. 144 (“‘tend- 
ing to show want of actual malice’’)]. 


{a] In instruction.—‘‘The  state- 
ment that there has been evidence 
‘tending to show’ a particular fact, 
is equivalent to a statement that evi- 
dence has been offered relating to 
such fact. The force and effect of the 
evidence is in no sense suggested by 
the term.” White v. State, 54 N.E. 
763, 153 Ind. 689, 691, 692 [quot 
Hogue v. State, 124 S.W. 783, 93 Ark. 
316, 322]. 


67. See Fish § 48. 


68. State v. Stevens, 88 A. 80, 69 
vt. 411, 414. 


[a] As used in statute imposing a 
penalty upon certain fishing, except 
fishing through the ice with not more 
than fifteen tended lines, such was 
held to be the meaning of the term. 
ae v. Stevens, 38 A, 80, 69 Vt. 411, 


“Set-line” distinguished see Set § 
25 note 92 [al]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Boot money see Exchange of Property § 37. 

Contracts $§ 746-763. 

Costs §§ 133-163. 

Delivery by seller see Sales §§ 312-317. 

Demimark see Beal Actions § 18. 

Deposits in Court 18 C. J. p 764. 

eae eee expenses of witnesses see Witnesses [40 Cyc 

Insurance premiums, assessments, or dues see Fire In- 
surance § 941; Imsurance §§ 550-560; Life Insurance 
§§ 221-234; Mutual Benefit Insurance §§ 93-97; and 
other insurance titles. 

Interest §§ 145-149. 

Issue see Pleading § 1145. 

Legal tender see Payment §§ 20-28. 


Loan of building and loan association see Building and 

Loan Associations § 113. 

Mortgage debt see Chattel Mortgages §§ 452-459, 587; 

Mortgages §§ 920-930. 980, 1069, 1355, 1545, 2289. 
Ofter of Judgment see Judgments §§ 339-345. 

Pledge debt see Pledges § 171. 
Purchase money on sale of: 

Goods see Sales § 514. 

Land see Vendor and Purchaser [39 Cyc 1561-1566]. 
Rent see Landlord and Tenant §§ 1278-1281, 1591, 1848. 
Salvage § 221. 

Satisfaction of judgment see Judgments § 1061. 
Specific Performance §§ 337-351. 

Storage charges see Warehousemen [40 Cyc 453]. 
Taxes see Taxation § 1235. 

Trover and Conversion [38 Cyc 2060]. 


I. DEFINITION AND NATURE 


[§ 1] A. In General. In its broad sense, tender 
is an offer to perform a contract, or to pay money, 
coupled with a present ability to do the act.1 Ina 
more restricted sense, in which it is treated in this 
title, a tender is an offer of money; the act by which 


1. Somerton State Bank v. Maxey, 


197 P. 892, 894, 22 Ariz. 365, 14 A.L.R. | duty.” 
1117 (quot Cyc]; Cockrill v. Kirk- 
patrick, 9 Mo. 697, 704; Alpern v. [b] 


Farrell, 117 N.Y.S. 706, 709, 133 App. 


Div. 278 word “tender” 


offer to pay a debt or to 
9 Bacon Abr. “Tender.” 


As applicable to case of mu- 
tual and concurrent promises, 
does not mean the 
same kind of offer as when it is used 


one produces and offers to a person holding a claim 
or demand against him the amount of money which 
he considers and admits to be due, in satisfaction 
of such claim or demand, without any stipulation 
or condition.2 The term is usually used in connec- 


of the other party to perform his part 
of the agreement. Smith v. Lewis, 26 
Conn. 110, 119 [quot Clark v. Weis, 87 
Tll. 438, 441, 29 Am.R. 60 (cit as il- 
lustrations Smith v. Lamb, 26 I}. 396, 
79 Am.D. 381; Hough v. Rawson, 17 
Til. 588)]. To same effect Peterson 


perform a 


the 


[a] Other definitions.—(1) “An of- 
fer by a debtor, or other person who 
is under an obligation to pay such 
debt or perform such obligation, the 
actual payment or performance being 
prevented by the refusal of the credi- 
tor, or person entitled to performance, 
to accept same.’ Crane v. Renville 
State Bank of Renville, Minn., 85 P. 
285, 286, 73 Kan. 287; Cape Fear Lum- 
ber Co. v. Small, 66 S.E. 880, 84 S.C. 
434, 4389. (2) “An offer to pay a debt 
or discharge a duty.” Sands vy. Lyon, 
18 Conn. 18, 25. (3) “A means given 
to the debtor to discharge himself 
from his obligation, by placing the 
thing to be delivered at the risk of 
the creditor.” Smith v. Richardson, 
11 Rob. (La.) 516, 520. (4) “An offer 
to perform an act which the party of- 
fering is bound to perform.” Alpern 
v. Farrell, 117 N.Y.S. 706, 709, 133 
App.Div. 278; McClain v. Batton, 40 
S.B; 509,50 W.Va. 121, 1380. (5) “An 


in reference to the payment or offer 
to pay an ordinary debt due in money, 
where the money is offered to the 
creditor who is entitled to receive it 
and nothing further remains to be 
done, and the transaction is complet- 
ed and ended; but it only means a 
readiness and willingness, accompa- 
nied with an ability on the part of one 
of the parties, to do the acts which 
the agreement requires him to per- 
form, provided the other will concur- 
rently do the things which he is re- 
quired by it to do, and a notice by the 
former tothe latter of such readiness, 
Such readiness, ability, and notice 
are sufficient evidence of, and indeed 
imply, an offer or tender in the ordi- 
nary sense of the term. It is not an 
absolute unconditional offer to do or 
transfer anything at all events, but 
it is, in its nature, conditional only, 
and dependent on, and to be _per- 
formed only in case of, the readiness 


v. Moore, 3 Alaska 155. 


2 Black L. D. [quot Adcox v. 
Western Union Telegraph Co., 157 S. 
W. 989, 991, 171 Mo.App. 331, 338]. 


[a] Other definitions —(1) “An 
offer to pay money coupled with a 
present ability to do the _ act.” 
Wooten v. Dahlquist, 244 P. 407, 408, 
42 Idaho 121 [quot Cyc]. (2) “The 
unconditional offer of a debtor to the 
creditor of the amount of his debt.” 
Boise Lumber Co. v. Independent 
School Dist. of Boise City, 214 P. 143, 
144, 36 Idaho 778; Kelley v. Clark, 
129-P. 921, 924, 23 Idaho 1, Ann.Cas. 
1914C 665. (8) “The act of one party 
in offering that which he admits to 
be due and owing, but which is not 
accepted by the other.” Mohn v. 
Stoner, 11 Towa 30, 31; Barker v. 
Brink, 5 Iowa 481, 484. (4) An offer 
by a debtor or other person, who is 
under an obligation, to pay such debt 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion with an offer to pay money,? but is properly 
used in connection with an offer of property other 
than money.* It has a definite, legal signification,® 
and imports not merely the readiness® and the 
ability to pay’ or perform’ at the time® and place?® 
mentioned in the contract,!! but also the actual pro- 
duction of the thing to be paid}? or delivered over, 
an offer of it to the person to whom the tender is 
to be made,** and an unqualified!® refusal to ac- 
The necessity, sufficiency, and effect of ten- 


eept.1% 


TENDER 


this work.?° 


Offer. 


der of performance of contracts generally,’ and 


or to perform such obligation, the ac- 
tual payment or performance being 
prevented by the refusal of the credi- 
tor or person entitled to performance 
to accept the same. McCall Co. v. 
Hobbs-Henderson Co., (S.C.) 136 S.E. 
762, 763; Cape Fear Lumber Co. v. 
Small, 66 S.E. 880, 882, 84 S.C. 434. 
(5) “The offer of a sum of mon- 
ey in satisfaction of a debt or claim 
by producing and showing’ the 
amount to the creditor, or party 


.claiming and expressing verbally a 


willingness to pay it.” Tompkins v. 
Batie, 7 N.W. 747, 11 Neb. 147, 152, 38 
Am.R. 361 [cit Worcester D.]. (6) “A 
mere offer to deliver something due.” 
In re Katzowitz, 212 N.Y.S. 336, 338, 
214 App.Div. 429. (7) “A tender is an 
offer to pay money to another in sat- 
isfaction of a debt, or for any other 
purpose.” Anpleton v. Donaldson, 3 
IDeA. OSL ooo Cot TAM Oller Dy. a 
debtor to his creditor of the amount 
of) the debt.” ],Ravalje) & vl... 
[quot Salinas v. Ellis. 2 S.E. 121, 26 
S.C: 337, 344]. (9) “The act of one 
in offering that which he deems to be 
due and owing, an absolute admis- 
sion that the amount tendered is due.” 
Lemidey v. Central Aguirre, 7 Porto 
Rico Fed. 572, 587. 


[b] “ender? as verb.—“‘To pro- 
duce or proffer unconditionally, as 
money or other specific thing, in vay- 
ment or performance of an obliga- 
tion.” Standard D. [quot Harrison v. 
Beals, 222 P. 728, 111 Or. 563, 572]. 


3. Maxwell Imnlement Co. v. Fitz- 
gerald, 146 N.E. 883, 85 Ind.App. 206. 


4 Maxwell Implement Co. v. Fitz- 
gerald, supra. 


5. Kreiss Potassium Phosphate 
“Co. v. Knight, 124 So. 751, 754, 98 Fla. 
1004 [cit Cye]; Holmes v. Holmes, 
12 Barb. 137 [aff 9 N.Y. 525, 1 Seld. 
2401: Hartman v. Stark, 195 P. 1117, 


799201. 596: 


6. Ariz.—Somerton State Bank v. 
Maxey, 197 P. 892, 894, 22 Ariz. 365, 14 
A.L.R. 1117 [quot Cyc]. 


Fla.—Kreiss Potassium Phosphate 


-Co. v. Knight, 124 So. 751, 754, 98 Fla. 


1004 [cit Cyc]. 


Iowa.—St. George’s Soc. v. Sawyer, 
214 N.W. 877, 204 Iowa 103. 


N.Y.—Eddy v. Davis, 22 N.E. 362, 
116 N.Y. 247; Alpern v. Farrell, 117 
N.Y.S. 706, 133 App.Div. 278; Leask 
v. Dew, 92 N.Y.S. 891, 102 App.Div. 


‘529; Holmes v. Holmes. 12 Barb. 137, 


144 [aff 9 N.Y. 525, 1 Seld. 240]. 


— fs antic Coast Line 
RCo, ae om. 477, T9, 171 N.C. 328 
[quot Cyc]. 

Or.—Hartman v. Stark, 195 P. 1117, 
‘99 Or. 596. 

Insufficiency of mere readiness to 


“pay see infra § 39. 


7. Ariz—Somerton State Bank v. 
Maxey, 197 P. 892, 894, 22 Ariz, 365, 
14 A.L.R. 1117 [quot Cyc]. 

Fla.—Kreiss Potassium Phosphate 
Co. v. Knight, 124 So. 751, 754, 98 Fla. 
1004 [cit Cyc]. 


N.Y.—Holmes v. Holmes, 12 Barb. 
137 [aff 9 N.Y. 525, 1 Seld. 240]. 


N.C.—Bane v. Atlantic Coast Line 
R. Co., 88 S.E. 477, 479, 171 N.C. 328 
[quot Cyc]. 


Or.—Hartman v. Stark, 195 P. 1117, 
99 Or. 596. 


Necessity of ability to pay see in- 
fra § 40. 


8. Ariz—Somerton State Bank v. 
Maxey, 197 P. 892, 894, 22 Ariz. 365, 
14 A.L.R. 1117 [quot Cyc]. 


Fla.—Kreiss Potassium Phosvhate 
Co. v. Knight, 124 So. 751, 754, 98 Fla. 
1004 [cit Cyc]. 


Iowa.—St. George’s Soc. v. Sawyer, 
214 N.W. 877, 204 Iowa 103. 


N.Y.—Eddy v. Davis, 22 N.E. 362. 
116 N.Y. 247; Alpern v. Farrell, 117 
N.Y.S. 706, 133 Apn.Div. 278; Leask v. 
Dew, 92 N.Y.S. 891, 102 Apn.Div. 529: 
Holmes v. Holmes, 12 Barb. 137 [aff 
9 N.Y. 525, 1 Seld. 240]. 


N.C.—Bane v. Atlantic Coast Line 
R. Co., 88 S.E. 477, 478, 171 N.C. 328 
[quot Cyc]. 


Or.—Hartman v. Stark, 195 P. 1117, 
99° Or: 596. 


Tender of performance of contracts 
generally see Contracts §§ 746-763. 


9. Somerton State Bank v. Maxey, 
197 P. 892, 894, 22 Ariz. 365, 14 A.L.R. 
1117 [quot Cyc]; Kreiss Potassium 
Phosphate Co. v. Knight, 124 So. 751, 
754. 98 Fla. 1004 [eit Cyc]; Holmes 
v. Holmes, 12 Barb. 137 [aff 9 N.Y. 
525, 1 Seld. 2401: Hartman v. Stark, 
LOSE ATU L99! (Oru596. 


Time of tender see infra §§ 18-22. 


10. Somerton State Bank v. Max- 
ey. 197 P. 892, 894, 22 Ariz. 365, 14 A. 
L.R. 1117 [quot Cyc]; Kreiss Potas- 
sium Phosphate Co. v. Knight, 124 So. 
Thi. | 754,298 Pla. 1004: \fcit Cye): 
Holmes v. Holmes, 12 Barb. 137 [aff 
9 N.Y. 525. 1 Seld. 2401; Hartman v. 
Stark, 195 BP. Ai1a799 Or-596- 


Place of tender see infra §§ 23-25. 


11. Somerton State Bank v. Max- 
ey. 197 P. 892, 894, 22 Ariz. 365, 14 A. 
L.-R. 1117 [quot Cyc]; Kreiss Po- 
tassium Phosphate Co. v. Knight. 124 
So. 751, 754. 98-Mla. 1904 [cit CycT: 
Holmes v. Holmes, 12 Barb. 137 [aff 
9 N.Y. 525, 1 Seld. 2401: Hartman v. 
Stark, 195 P. 1117, 99 Or. 596. 


12. Ariz—Somerton State Bank 
v. Maxey, 197 P. 892, 894, 22 Ariz. 
365, 14 A.L.R. 1117 [quot Cyc]. 


Fla.—Kreiss Potassium Phosphate 
Co. v. Knight, 124 So. 751, 754, 98 Fla. 
1004 [cit Cyc]. 

Idaho.—Wooton v. Dahlquist, 244 
P. 407, 409, 42 Idaho 121 [quot Cyc]. 


Iowa.—St. George’s Soc. v. Sawyer, 
214 N.W. 877, 204 Iowa 108. 


N.Y.—Holmes v. Holmes, 12 Barb. 
137 [aff 9 N.Y. 525, 1 Seld. 240]. 

N.C.—Bane v. Atlantic Coast Line 
R. Co., 88 S:B. 477, 479, 171 N.C. 328 
[quot Cyc]. 


[$ 2] B. Other 
Tender has been distinguished from other transac- 
tions of a similar nature.” 
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the sufficiency and effect. of a tender as affecting the 
right to costs1® or interest are treated elsewhere in 


Transactions Distinguished.?° 


Tender imports more than a mere offer, 
for there may be an offer without a tender.23 
word “offer” is frequently used by courts and text- 


The 


Or.—Hartman v. Stark, 195 P. 1117, 
99 Or. 596. 


Necessity of actual production of 
thing tondered see infra § 41. 


13. Ariz—Somerton State Bank NG 
Maxey, 197 P. 892, 894, 22 Ariz. 365, 
14 A.L.R. 1117 [quot Cye]. 


Fla.—Kreiss Potassium Phosphate 
Co. v. Knight, 124 So. 751, 754, 98 Fla. 
1004 [cit Cyc]. 


Idaho.—Wooton v. Dahlquist, 244 
P. 407, 409, 42 Idaho 121 [quot Cyc]. 


N.Y.—Eddy v. Davis, 22 N.E. 362, 
116 N.Y. 247: Alpern vy. Farrell, 117 
N.Y.S. 706, 133 App.Div. 278; Leask v. 
Dew, 92 N.Y.S. 891, 102 App.Div. 529; 
Holmes v. Holmes, 12 Barb. 137 [aff 
9 N.Y. 525, 1 Sela. 240). 


N.C.—Bane v. Atlantic Coast Line 
R. Co., 88 S.E. 477, 479, 171 N.C. 328 
[quot Cyc]. 


Or.—Hartman v. Stark, 195 P. 1117, 
99 Or. 596. 


14. Ariz.—Somerton State Bank v. 
Maxey, 197 P. 892, 894, 22 Ariz. 365, 
14 A.L.R. 1117 [quot Cye]. 


Fla.—Kreiss Potassium Phosphate 
Co. v. Knight, 124 So. 751, 754, 98 Fila. 
1004 [cit Cyc]. 


Idaho.—Wooton v. Dahlquist, 244 
P.. 407, 409, 42 Idaho 121 [quot Cyc]. 


Ind.—Supreme Tent, Knights of 
Maccabees of the World v. Fisher, 90 
N.E. 1044, 1046, 45 Ind.App. 419. 


Iowa.—St. George’s Soc. v. Sawyer, 
214 N.W. 877, 204 Iowa 1038. 


N.Y.—Holmes v. Holmes, 12 Barb. 
13% [aff 9 N-Y. 525,-1 Seld. 240], 


N.C.—Bane v. Atlantic Coast Line 
R. Co., 88 S.H. 477, 479, 171 N.C. 328 
[quot Cyc]. 

Or.—Hartman v. Stark, 195 P. 1117, 
99 Or. 596. 


Necessity of actual offer see infra 
§ 39. 

15. Supreme Tent, Knights of 
Maccabees of the World v. Fisher, 90 
N.E. 1044, 45 Ind.App. 419; St. 
George’s Soc. v. Sawyer, 214 N.W. 877, 
204 Iowa 108. 

16. Supreme Tent, Knights of 
Maccabees of the World v. Fisher, 
supra; St. George’s Soc. v. Sawyer, 
214 N.W. 877, 204 Iowa 103. 

17. See Contracts §§ 746-763. 

18. See Costs §§ 133-164. 

19. See Interest §§ 145-150. 

20. “Tender” distinguished from: 
Compromise and settlement see Com- 

promise and Settlement § 5. 
Consignation see Consignation 12 C, 

J. p 526. 

21. See cases infra notes 22-38. 


ies “Offer” defined see 46 C.J. p 


Insufficiency of mere offer to con- 
stitute tender see infra § 41. 


Eee Sewell v. Willcox, 5 Rob. (La.) 
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writers as synonymous with “tender,”?* and it may 
properly be so used with reference to articles capable 
of manual delivery and actually produced.*® But 
with respect to heavy articles of merchandise, sit- 
uated at a distance from the place to which they 
must be transported, the phrase “offer to return” 
is more commonly and aptly applied.?® 


Payment.27 The difference between payment and 
tender is broad and clear.?8 Payment implies an 
aeceptance and appropriation of that which is of- 
fered by one party to the other, whereas tender is 
the act of one party, in offering that which he ad- 
mits to be due and owing, but which is not accepted 


TENDER 


[§§ 2-3 


by the creditor.2® The tender does not discharge 
or satisfy the debt, whereas payment does.*° 


Payment into court.*! Simple tender has been 
distinguished from payment into court under or- 
der.*? i 


Proposal** or proposition.*4 The law makes a 
clear distinction between a tender, the actual prof- 
fer of money or other property into court, and a 
mere proposal or proposition to do the thing.*® To 
constitute tender, the tender must, as a general rule, 
always be kept good,?® and when actually paid into 
court, cannot be withdrawn.*7 Not so with respect 
to a mere proposal to do a certain thing.*® 


II. NECESSITY OR AVAILABILITY 


[$3] Ae Necessity.?® Where the existence of a 
right in one claiming it is dependent upon the per- 


[a] 


Action or suit: 


formance of duties on his part, as by the payment 
of money or its equivalent, tender of performance 


24. See Offer 46 C.J. p 908 note 85|As condition precedent to:—Continued , As condition precedent to:—Continued 
a]. : 


For cancellation of deed to min- 


25. Milliken v. Skillings, 36 A. 77, 
89 Me. 180; Mundt v. Simpkins, 115 
N.W. 325, 81 Neb. 1, 129 Am.S.R. 670. 


26. Milliken v. Skillings, 36 A. 77, 
89 Me. 180; Mundt v. Simpkins, 115 N. 
W. 325, 81 Neb. 1, 129 Am.S.R. 670. 


27. Payment generally see Pay- 
ment 48 C.J. p 577. 


28. Barker v. Brink, 5 Iowa 481; 
Thompson v. Kellogg, 23 Mo. 281. 


29. Mohn v. Stoner, 11 Iowa 30; 
Barker v. Brink, 5 Iowa 481. 


30. Mohn v. Stoner, 11 Iowa 30; 
Barker vy. Brink, 5 Iowa 481, 484. 


Fender as satisfaction of debt see 
infra § 66. 


81. Paying money into court gen- 
erally see infra §§ 87-98. 


32. Black v. Rose, 14 S.C. 274, 277 
[quot Salinas v. Ellis, 2 S.E. 121, 26 
S.C. 337, 345] (‘The payment of mon- 
ey into court, under order, is more 
than a simple tender. <A tender is an 
offer to pay by the debtor before suit, 
and cannot be made after’ suit 
brought. It is purely ex parte. If it 
is not accepted the debtor must retain 
his money, and if established on plea, 
the only effect is to stop interest 
thenceforward on the amount ten- 
dered. But a payment into court is 
different. It is not ex parte, but done 
by order of the court, which repre- 
sents both parties, and whose orders 
bind plaintiff as well as defendant’’). 


33. “Proposal” defined see 50 C.J. 
p 789. 


34, “Proposition” defined see 50 C. 
J. p 790. 


35. Hart v. Kanawha Oil Co., 90S. 
BE. 604, 79 W.Va. 161. 


36. Hart v. Kanawha Oil Co., su- 
pra. 

Necessity of keeping tender good 
see infra §§ 61, 62. 

37. Hart v. Kanawha Oil Co., 90 S. 
E. 604, 79 W.Va. 161. 

Withdrawal of money paid into 
court see infra §§ 95, 96. 

38. Hart v. Kanawha Oil Co., 90 
S.E. 604, 79 W.Va. 161. 

39. Necessity of tender: 


Of performance of contracts general- 
ly see Contracts § 746. 


As condition precedent to: 


Accrual of cause of action see Lim- 
itations of Actions § 346. 


Against bailee by third person 
see Bailments § 187. 


Against warehouseman see Ware- 
housemen [40 Cyc 453]. 


By bailee see Bailments § 132. 

By bailor against: 

Bailee see Bailments § 132. 

Third person see Bailments § 

8. 

By buyer of goods: 

For breach of contract see Sales 
§§ 1106, 1107. 

For breach of warranty see 
Sales § 803. 

On contract of sale with option 
to return see Sales § 1069 
note 12, 

To recover purchase price paid 
see Sales § 1074. 

By mortgagor to recover posses- 
Sion see Chattel Mortgages § 
290; Mortgages § 583. 

By owner of motor vehicle to re- 
cover possession from repair- 
man see Motor Vehicles § 456. 


By purchaser of land: 
For breach of contract see Ven- 


dor and Purchaser [39 Cyc 
2087-2090]. 


To recover purchase money 
paid see Vendor and Purchas- 
er [39 Cyc 2047-2050]. 
By seller of goods: 
Against third persons see Sales 
§ 1368. 
For breach of contract see 
Sales § 1024. 
For price see Sales § 954. 
To recover goods: 
In general see Sales § 911. 
Conditional sale see Sales §$§ 
1322-1324, 1368. 
By servant for wrongful dis- 
ogres see Master and Servant 


By vendor of land: 


For breach of contract see Ven- 
Sie Purchaser [39 Cyc 


For purchase money see Ven- 
dor and Purchaser [39 Cyc 
1907-1910]. 


To recover possession see Ven- 
dor and Purchaser [39 Cyc 
1893]. 


ing property see Mines and 
Minerals § 552. 

For conversion see Trover and 
Conversion [38 Cyc 2058]. 

For specific performance see Spe- 
cific Performance [36 Cyc 701-— 
706]. 

On administration bond see Ex- 
coe and Administrators § 

2. 


On insurance policy see Fire In- 
surance § 663; Life Insurance 
§ 375; and other insurance ti- 
tles. 
On lost instrument see Lost In- 
struments § 50. 
Replevin see Replevin § 67. 
To contest validity of: 
Release see Release §§ 50-55. 
Tax title see Taxation §§ 2004— 
2007. 
To enforce trust see Trusts [39 
Cyc 597]. 
To impeach or vacate tax title see 
Taxation §§ 2008-2012. 
To recover: 
Money had and received see 
Money Received § 48. 
Property exchanged see HEx- 
change of Property § 37. 
aa coats pledged see Pledges § 
oO. 


Statutory penalty for failure to 
supply gas see Gas § 33 note 


To redeem from execution sale 
see Executions § 748. 


To reduce assessment or abate 
tax see Taxation § 1135. 


To set aside execution sale see 
Executions § 681. 


Cancellation of insurance policy see 
Insurance §§ 440-442; Fire In- 
surance § 166; Mutual Benefit In- 
Surance § 60; and other insur- 
ance titles, 


Contesting validity of release see 
Release §§ 50-54. ; 

Defense in action on insurance pol- 
icy see Life Insurance § 386; 
Mutual Benefit Insurance § 216: 
and other insurance titles. 

Equitable relief: 
In general see Equity § 161. 
Against assessment see Munici- 

pal Corporations § 3309. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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if 
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by him is necessary to enable him to sue to enforce | 


the right. 


[§ 4] B. Wken Tender Available.t°% At common 
law, where there is a debt due*! and the sum due 
is either certain,*? or is capable of being made cer- 
tain** by mere computation,** or where a given sum 
in money is to be paid in specific services at a stip- 
ulated rate,*® a tender of the debt may be made. 
But at common law a tender is not allowed where 
the amount of the compensation is unliquidated, 


As condition precedent to:—Continued 
Against usurious contract see 

Usury [39 Cyc 1010]. 
Putting vendee in default see Ven- 
dor and Purchaser [39 Cye 1537- 


15531. 
Redemption from: 
Foreclosure sale see Chattel 
Mortgages § 582; Mortgages §§ 
2195-2204. 


Right to transportation of goods 
see Carriers § 57. 


Tax sale see Taxation § 1760. 
Rescission: 
Of: 


Composition bills and notes see 
ae with Creditors 
tbs 


Conditional payment see Pay- 
ment § 72. 


Contract: 
In general see Contracts § 
6 


By buyer of goods see Sales 
§§ 260-265. 


By purchaser of land see 
- Vendor and Purchaser [39 
Cyc 1427]. 


By seller of goods see Sales 
§§ 258, 259. 


By vendor of land: 


In general see Vendor and 
Purchaser [39 Cyc 1375— 
1377, 1537]. 


Sale of mining property 
see Mines and Minerals § 
552. 


To complete conversion of pledg- 
ed property see Pledges § 181. 


40. U.S.—Albuquerque Nat. Bank 
v. Perea, 13 S.Ct. 194, 147 U.S. 87, 37 
L.Ed. 91; German Nat. Bank v. Kim- 
ball, 103 U.S. 732, 26 L.Hd. 469; Gay 
y. Alter, 102 U.S. 79, 26 L.Ed. 48. 


Colo.—People vy. Henderson, 21 P. 
144, 12 Colo. 369; Wason v. Major, 
50 P. 741, 10 Colo.App. 181. 


Tll.—Briscoe v. Allison, 43 Ill. 291. 


Ind.—Bundy v. Summerland, 41 N.E. 
322, 142 Ind. 92; Smith v. Rude Bros. 
Mfg. Co., 30 N.E. 947, 181 Ind. 150; 
Hyland v. Central Iron Co., 28 N.E. 
308, 129 Ind. 68, 13 L.R.A. 515; Hy- 
jand v. Brazil Block Coal Co., 26 N.E. 
672, 128 Ind. 335; Logansport v. Case, 
24 N.B. 88, 124 Ind. 254; Morrison v. 
Jacoby, 14 N.E. 546, 15 N.E. 806, 114 
Ind. 84; South Bend v. Notre Dame, 
69 Ind. 344. 


Iowa.—Morrison v. 
Iowa 271. 


Kan.—Garnett Bank v. Ferris, 39 P. 
1042, 55 Kan. 120; Chicago, etc., R. Co. 
v. Atchison County, 39 P. 1039, 54 
Kan. 781; Wilson v. Longendyke, 4 P. 
361, 32 Kan. 267; Smith v. Woodleaf, 
91 Kan. 717; Hagaman v. Cloud Coun- 
ty Com’rs, 19 Kan. 394; Lawrence v. 
Killam, 11 Kan. 499. 


Ky.—Thompson vy. Lexington, 46 S. 


Hershire, 32 


“W. 481, 104 Ky. 165, 20 Ky.L. 457. 
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whether the right to the compensation is based on 


a breach of a contract, or is one arising out of a 


tort.*® 


La.—Bryant v. Stothart, 15 So. 76, 
46 La.Ann. 485. 


Me.—Bisbee v. Ham, 47 Me. 543. 


Md.—Dentzel v. City, etc., R. Co., 45 
A. 201, 90 Md. 434; Allegany County 
v. Union Min. Co. 61 Md. 545. 


Mass.—Mansfield v. Hodgdon, 17 N. 
E. 544, 147 Mass. 304; Thurston v. 
Blanchard, 22 Pick. 18, 33 Am.D. 700; 
Conner y. Henderson, 15 Mags. 319, 
8 Am.D. 103. 


Mich.—Tisdale v. Auditor-Gen., 48 
N.W. 568, 85 Mich. 261; Albany, etce., 
Min. Co, v. Auditor-Gen., 37 Mich. 391; 
Pillsbury v. Humphrey, 26 Mich. 245; 
Merrill vy. Humphrey, 24 Mich. 170; 
ie beth v. Waverly Tp. Bd., 15 Mich. 


Miss.—Mobile, etce., R. Co. v. Mose- 
ley, 52 Miss. 127. 


Mo.—McCoy v. James T. McMahon 
Const. Co., 216 S.W. 770. 


N.Y.—McMichael v. Kilmer, 76 N. 
Y. 86; Nelson v. Plimpton Fireproof 
BHlevating Co., 55 N.Y. 480; Dunham 
v. Pettee, 8 N.Y. 508, Seld. 154; Tonge 
v. Newell, 44 N.Y.S. 906, 16 App.Div. 
500; Anderson y. Sherwood, 56 Barb. 
66; Crist v. Armour, 34 Barb. 378; 
Porter vy. Rose, 12 Johns. 209, 7 Am.D. 
306. See also Allen vy. Corby, 69 N.Y. 
S. 7, 59 App.Div. 1. 


N.D.—Douglas y. Fargo, 101 N.W. 
919, 13 N.D. 467. 


Okl.—State Nat. Bank v. Carson, 50 
P. 990. 


Tex.—Schloss v. Atchison, etc., R. 
Co., 22 S.W. 1014, 85 Tex. 601; Mc- 
Pherson vy. Johnson, 6 S.W. 798, 69 
Tex. 484; Murray v. Gulf, etc., R. Co., 
63 Tex. 407, 51 Am.R. 650; Scogins v. 
Perry, 46 Tex. 111; De la Garza v. 
Booth, 28 Tex. 478, 91 Am.D. 328; De 
Witt v. Dunn, 15 Tex. 106. 


Wis.—Wisconsin Cent. R. Co.-v. 
Lincoln County, 30 N.W. 619, 67 Wis. 
478. 


401%. Tender of damages liquidat- 
ed by award see Arbitration and 
Award § 554. 


41. A. R. Ganus & Co. v. Tew, 50 
So. 1000, 163 Ala. 358; Joyner v. Bent- 
ley, 21 Mo.App. 26; Green v. Shurt- 
liff, 19: Vti<592. 


[a] ender may be pleaded in ac- 
tion on bare covenant for the pay- 
ment of money. Johnson v. Clay, 7 
Taunt. 486, 2 H.C. 459. 


[b] When payment has actually 
peen made, tender is not available, as 
the proceeding contemplates a situa- 
tion where the amount due is pres- 
ently tendered, not where it has been 
paid. In re Katzowitz, 212 N.Y.S. 336, 
214 App.Div. 429. 


42. ‘Joyner v. Bentley, 21 Mo.App. 
26; Green v. Shurtliff, 19 Vt. 592. 


43. 'A. R. Ganus & Co. v. Tew, 50 
So. 1000, 163 Ala. 358; Joyner v. Bent- 
ley, 21 Mo.App. 26; Green v. Shurtliff, 
19 Vt. 592. 


44. A. R. Ganus & Co. v. Tew, 50 


This rule has been changed by statute in 
many jurisdictions,47 the general effect of which is 
to permit defendant to relieve himself from liability 
for costs in certain actions for unliquidated dam- 
ages by tendering sufficient amends for the injury 
complained of.48 A tender cannot be made by way 
of a bonus or gratuity.*® 


[§ 5] C. Excuses for Nontender.®® A formal ten- 


So. 1000, 163 Ala. 358; Joyner v. Bent- 
ley, 21 Mo.App. 26; Green v. Shurt- 
lif—; 19: Wit. 592. 


ise? Ferguson v. Hogan, 25 Minn. 


46. Ala.—Johnson v. Williams, 132 
So. 170, 222 Ala. 278; Southern Ry. 
Co. v. Harris, 80 So. 101, 202 Ala. 263 
[cit Cyc]; A. R. Ganus & Co. v. Tew, 
50 So. 1000, 163 Ala. 358. 


Colo.—Denver, etc., R. Co. v. Harp, 
6 Colo. 420. 


Ill.—Gregory v. Wells, 62 Ill. 232; 


Cilley v. Hawkins, 48 Ill. 308; Bock 
v. Weigant, 5 Ill.App. 643. 
Mass.—Lawrence y. Gifford, 17 


Pick. 366. 
A sea a oy hee v. Bentley, 21 Mo.App. 


Pa.—Roberts v. Beatty, 2 Penr.& W. 
63, 21 Am.D. 410. 


Tex.—Breen v. Texas, etc., R. Co., 
50 Tex. 48. 


Vt.—McDaniels v. Rutland Bank, 29 
Vt. 230, 70 Am.D. 406; Green vy. 
Shurtliff, 19 Vt. 592. 


Eng.—Davys vy. Richardson, 21 Q.B. 
D. 202; Dearles v. Barrett, 2 A.&H. 
82, 29 E.C.L. 58, 111 Reprint 32. 


N.S.—Provo v. Cameron, 40 
604. 


[a] TIllustrations.—A tender can- 
not be made of a sum as compensa- 
tion (1) for the breach of a contract 
to lease land (Cilley v. Hawkins, 48 
Ill, 308), (2) for the sale of land, or 
to make repairs (Dearles yv. Barrett, 
2 A.&E. 82, 29 E.C.L. 58, 111 Reprint 
32), (3) or for the breach of a con- 
tract of marriage, or of a bond, or, 
in short, of anything save the pay- 
ment of a definite sum of money, 
where, after the breach, the situation 
of the parties or the value of the 
thing or duty is uncertain, or has 
changed or is subject to a change (see 
Green vy. Shurtliff, 19 Vt. 592). — 


[b] After breach of contract to de- 
liver given quantity of specific arti- 
cles, unless the damages are capable 
of being reduced to a certainty by 
computation, a tender cannot be made, 
either of the articles or of money 
as damages. Day v. Lafferty, 4 Ark. 
450. 


[ec] Promissory note payable in 
“current bank notes” is not a contract 
to pay money, and after a breach, the 
amount due being indefinite, a tender 
eannot be made. See McDowell y. 
Keller, 4 Coldw. (Tenn.) 258. 


Tonder of unliquidated damages or 
admission of liability see infra § 67. 


47. See statutory provisions. 
48. See Costs § 133 et seq. 


49. Sansone v. Crocker, 170 N.W 
796, 186 Iowa 1. 


50. Excuses for nontender: 
As affecting right to: 

Costs § 1438. 

Interest § 146. 


N.S. 
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der is unnecessary if the party to whom perform- 
ance is due be absent from the place of perform- 
ance, in those cases where his presence is necessa- 
ry;°1 nor is a formal tender necessary if, at the 
time for performance, the party to whom perform- 
ance is due fails®? or refuses®* to perform on his 


Of: 
Charges of warehouseman see Ware- 
housemen [40 Cyc 453]. 


Mortgage debt see Chattel Mort- 
gages § 453; Mortgages § 928. 


Performance of contracts generally 
see Contracts § 747. 


Performance of composition agree 
ment see Compositions with 
Creditors § 37. 


Price of goods sold: 
In general see Sales § 514. 
Conditional sales see Sales § 1204. 


Price of land sold see Vendor and 
Purchaser [39 Cyc 1562]. 
To avoid effect of release see Release 
§ 54. 


To effect redemption see Mortgages 
§ 2202; Executions § 739. 


51. Ala.—Lehman v. Collins, 
Ala, 127. 


Ky.—Smith v. Ryan, 11 S.W. 647, 88 
Ky. 636, 11 Ky.L. 128. 
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Mass.—Southworth v. Smith, 7 
nee 391; Gilmore v. Holt, 4 Pick. 


N.Y.—Hale v. Patton, 60 N.Y. 233, 19 
Am.R. 168; Houbie-v. Volkening, 49 
How.Pr. 169; Noyes v. Clark, 7 Paige 
179, 32 Am.D. 620. 


Philippine.—Fructo v.. Fuentes, 15 
Philippine 362. i 

See Crawford v. Paine, 19 Iowa 172 
(absence of the creditor from _ the 
state was no excuse for the failure 
to tender payment, inasmuch as un- 
der Rev. St. § 1816 a debtor may make 
a tender by letter). 


52. Allen v. Pennell, 2 N.W. 385, 
51 Iowa 537; Krom v. Kaiser, 8 Alta. 
L. 287; Haney v. Canadian Northern 
Ry. Co., 29 Man. 61. 


53. U.S.—Pollock v. Brainard, 26 
F. 732; Calhoun v. Vechio, 4 F.Cas.No. 
2,310, 3 Wash.C.C. 165. 


Ala.—Root v. Johnson, 10 So. 293, 
99 Ala. 90; Henry v. Allen, 9 So. 579, 
93 Ala. 197; McKleroy v. Tulane, 34 
Ala. 78. 


Cal.—Cleary v. Folger, 33 P. 877; 
Sheplar v. Green, 31 P. 42, 96 Cal. 
218. 


Colo.—Montelius v. Atherton, 6 
Colo. 224. 
Conn.—Ashburn v. Poulter, 35 
Conn. 553. 


D.C.—Newman v. Baker, 10 App.D. 
(Op le 


Ill.— Scott v. Beach, 50 N.E. 196, 172 
Til. 273; Dulin v. Prince, 16 N.E. 242, 
124 Ill. 76; Lyman v. Gedney, 29 N. 
Hye 282, 114) Tl.) 388,56). Am. R.7871; 
Engesette v. McGilvray, 63 Il].App. 
461; Nathan v. Rehkopf, 57 Ill.App. 
212; Bucklen v. Hasterlik, 51 I1].App. 
132 [aff 40 N.E. 561, 155 Ill. 423]. 


Ind.—Adams Express Co. v. Harris, 
21 N.E. 340, 120 Ind. 73, 16 Am.S.R. 
315, 7 L.R.A. 214; Blair v. Hamilton, 
48 Ind. 32. 
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Iowa.—Veeder v. McMurray, 29 N. 
W. 818, 70 Iowa 118; Hopwood v. 
Corbin, 18 N.W. 911, 63 Iowa 218; 
Williams v. Triplett, 3 Iowa 518. 


Kan.—Chinn v. Bretches, 22 P. 426, 
42 Kan. 316; Thompson v. Warner, 3 
Py 339, 31 Kan. 533. 


Ky.—Tyler v. Ontzs, 20 S.W. ‘256, 
O32 Key Bod, -14y Ky. s2 le Stapp tiv. 
Phelps, 7 Dana 296; Dorsey v. Barbee, 
Litt.Sel.Cas. 204, 12 Am.D. 296; Tibbs 
v. Timberlake, 4 Litt. 12; Dorsey v. 
Cock, 4 Bibb 45. 


La.—Sonia Cotton Oil Co. v. The 
Red River, 30 So. 303, 106 La. 42, 87 


Am.S.R. 298; Ware v. Berlin, 9 So. 
490,,43 La.Ann. 534. 
Me.—Dinsmore v. Savage, 68 Me. 


191; Mattocks v. Young, 66 Me. 459. 


Mass.—Murray v. Mayo, 31 N.E. 
1063. 157 Mass. 248; Gilmore v. Holt, 
4 Pick. 258. 


Mich.—Moore v. Smith, 54 N.W. 
701, 95 Mich. 71; Lacy v. Wilson, 24 
Mich. 479. 


Minn.—Vaughan v. McCarthy, 60 N. 
W. 1075, 59 Minn. 199; Long v. Miller, 
48 N.W. 409, 46 Minn. 13; Brown v. 
Eaton, 21 Minn. 409; Gill v. Newell, 
13 Minn. 462. 


Mo.—Whelan v. Reilly, 61 Mo. 565; 
Deichmann vy. Deichmann, 49 Mo. 107; 
Harwood v. Diemer, 41 Mo.App. 48; 
MacDonald v. Wolff, 40 Mo.App. 302; 
McManus v. Gregory, 16 Mo.App. 375. 


Neb.—Graham v. Frazier, 68 N.W. 
367, 49 Neb. 90; Smith v. Gibson, 41 
N.W. 360, 25 Neb. 511. 


N.Y.—Blewett v. Baker, 58 N.Y. 
611; Currie v. White, 45 N.Y. 822 [rev 
30 N.Y.Super. 6387, and aff 31 N.Y. 
Super. 166, 6 Abb.Pr.N.S. 352, 37 How. 
Pr. 330]; Morange vy. Morris, 3 Abb. 
Dec. 314, 3 Keyes 48, 32 How.Pr. 178; 
Simonson v. Lauck, 93 N.Y.S. 965, 105 
App.Div. 82; Allen v. Corby, 69 N.Y. 
S. 7, 59 App.Div. 1; Cleveland v. Roth- 
well, 66 N.Y.S. 241, 54 App.Div. 14; 
Anderson v. Sherwood, 56 Barb. 66; 
Stone v. Sprague, 20 Barb. 509; Zeit- 
lin v. Arkaway, 56 N.Y.S. 1058, 26 
Mise. 761. 


N.C.—Samonds v. Cloninger, 127 S. 
BE. 706, 189 N.C. 610. 


Or.—Clarno v. Grayson, 46 P. 426, 
S0LOr hirhe 


R.I.—Lee v. Stone, 42 A. 717, 21 R. 
liga eee 


S.D.—McPherson v. Fargo, 74 N.W. 
1057,) 10 [S-D. \6id> . 66sAm.seky. Yeas 
Brace v. Doble, 52 N.W. 586. 3 S.D. 110 
[aff 53 N.W. 859, 3 S.D. 416]. 


Tenn.—Bradford v. Foster, 9 S.W. 
195, 87 Tenn. 4, 


Tex.—Bluntzer v. Dewees, 15 S.W. 
29, 79 Tex. 272; Woldert v. Arledge, 
238 -S.W. -1052, “4 Tex.Giv.App. | 692: 
mars v. Hoyle, 1 Tex.A.Civ.Cas. § 


Va.—White v. Dobson, 17 Gratt. (58 
Va.) 262. 


W.Va.—Poling v. Parsons, 18 S.E. 
379, 38 W.Va. 80. 


Wis.—Maxon v. Gates, 88 N.W. 54, 
112 Wis. 196; Hoffman vy. Van Diemen, 
21 N.W. 542, 62 Wis. 362; Wright v. 
Young, 6 Wis. 127, 70 Am.D. 458. 


[§ 5 


part, unless a request which he has no right to make 

is complied with,®* or if he is unable to perform,°° 
or does or suffers anything to be done with the thing 
to be delivered by him which renders certain a fail- 
ure of performance on his part when the day ar- 
Similarly, a tender is waived where the 


[a] Time of refusal.—The refusal 
must be at or before the time of per- 
formance, to constitute a waiver. 
Columbia Bank v. Hagner, 1 Pet. (U. 
S245) 7 Bids <2 09; 


54, Ga.—Washington Exch. Bank 
v: Smith, 98 S.E. 418, 23 Ga.App. 356 
[rev 101 S.E. 769, and vacated (App.) 
102 S.E. 45]. 


Ind.—Lewis v. Lee, 130 N.E. 443, 
75 Ind.App. 263. 


N.Y.—Dunlevie v. Spangenberg, 121 
N.Y.S. 299, 66 Misc. 354. 


N.C.—Ford v. Stroud, 64 S.H. 1, 150 
N.C. 362. 


Tex.—Texas Bank & Trust Co. v. 
Kelly, (Civ.App.) 202 S.W. 357. But 
see Bolton v. Gifford, 100 S.W. 210, 
45 Tex.Civ.App. 140 (holding exces- 
sive demand not to excuse tender). 


Vt.—Amsden v. Atwood, 35 A. 311, 
68 Vt. 322; Dickinson v. Dutcher, 
Brayt. 104. 


Eng.—Jones v. Tarleton, 9 M.&W. 
675, 152 Reprint 285. 


[a] As by refusing, until unlawful 
claim is paid, to receive any part of 
tender. Northern Colorado Irr. Co. v. 
Richards, “45 PS 423, 22> Colo. 450 
(where the tenderee demanded the 
payment of certain illegal royalties) ; 
Gorham v. Farson, 10 N.E. 1, 119 Ill. 
425; Indiana Bond Co. v. Jameson, 
56 N.E. 37, 24 Ind.App. 8; Hamilton v. 
McLaughlin, 12 N.E. 424, 145 Mass. 
Ae Hoyt v. Sprague, 61 Barb. (N.Y.) 


55. Ind.—Nesbit v. Miller, 25 N.E. 
148, 125 Ind. 106. 


Iowa.—Auxier vy. Taylor, 
291, 102 Lowa 673. 


Mass.—Lowe vy. 
538, 139 Mass. 133. 


Minn.—Taylor v. Read, 19 Minn. 
372; Bennett v. Phelps, 12 Minn. 326. 


N.Y.—Baumann vy. Pinckney, 23 N. 
EK. 916, 118 N.Y. 604; WHartley v. 
James, 50 N.Y. 38; Delavan v. Dun- 
can, 49 N.Y. 485; Bunge v. Koop, 48 
N.Y. 225, 8 Am.R. 546; Wheeler v. 
Garcia, 40 N.Y. 584 [aff 28 N.Y.Super. 
280]; Morange v. Morris, 3 Abb.Dec 
314, 3 Keyes 48, 32 How.Pr. 178; Beier 
v. Spaulding, 36 N.Y.S. 1056, 92 Hun 
388; Whitaker v. Burrows, 24 N.Y.S. 
1011, 71 Hun 478; Karker v. Haverly, 
50 Barb. 79; Wheaton v. Baker, 14 
Barb. 594; Marshall v. Wenninger, 46 
N.Y.S. 670, 20 Misc. 527 [rev 48 N.Y.S. 
229, 23 App.Div. 275, aff 57 N.B. 1117, 
163 N.Y. 579]; Baker v. Robbins, 2 
Den. 136; Foote v. West, 1 Den. 544; 
Lawrence v. Taylor, 5 Hill. 107. 


Tex.—Metro-Goldwyn-Mayer Dis- 
tributing Corporation v. Cocke, (Civ. 
App.) 41 S.W.(2d) 645. 


Nair yi: v. Kaiser, 8 Alta.L. 


72 N.W. 


Harwood, 29 N.E. 


56. Iowa.—Auxier v. Taylor, 72 N. 
W. 291, 102 Iowa 673. 


Mass.—Lowe v. Harwood, 29 N.E. 
538, 189 Mass. 1383. 


Minn.—Wyvell v. Jones, 33 N.W. 43, 
87 Minn. 68; Bennett vy. Phelps, 12 
Minn. 326. é 


N.Y.—Davis v. Van Wyck, BGs 
885, 64 Hun 186, i ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 5] 


tenderee makes any declaration which amounts to 
a repudiation of the contract, or takes any position 
which would render a tender, so long as the position 
taken by him is maintained, a vain and idle cere- 


TENDER 


mony;°* as where he expressly declares that he will 


Okl.—Creek Land & Improvement 
Co. v. Davis, 115 P. 468, 28 Okl. 579. 


Pct aman v. Patterson, 1 Pa.Dist. 


N.B.—New Brunswick Land, etc., 
Co. v. Sime, [1928] 4 Dom.L.R. 214. 


57. U.S.—Columbia Bank y. Hag- 
ner, 1 Pet. 455, 7 L.Ed. 219. 


Ala.—Evans Furniture Co. v. Mey- 
ers, 81 So. 843, 17 Ala.App. 65. 


Ariz.—De Mund v. Benson, 265 P. 
84, 33 Ariz. 374. 


Ark.—Hollowoa v. Buck, 296 S.W. 
74, 174 Ark. 497. 


Cal.—Lundblade v. Boyes, 282 P. 
399, 101 Cal.App. 741; Pereira v. Tos- 
cano, 258 P. 429, 84 Cal.App. 526. 


Conn.—Grippo v. Davis, 104 A. 165, 
92 Conn. 693. 


Ga.—O’Neal v. Spivey, 145 S.E. 71, 
167 Ga. 176; Pope v. Thompson, 122 
S.E. 604, 157 Ga. 891; Ansley v. High- 
tower, 48 S.E. 197, 120 Ga. 719; Blount 
Rg ae 100 S.E. 644, 24 Ga.App. 


Ill.—Gillespie v. Fulton Oil, etc., 
Co., 86 N.E. 219, 236 Ill. 188. 


Ind.—Lahr v. Broyles, 155 N.E. 709, 
86 Ind. 33; Blair vy. Hamilton, 48 Ind. 
32; Beatty v. Miller, 94 N.E. 897, 47 
Ind.App. 494. 


Iowa.—St. George’s Soc. vy. Sawyer, 
214 N.W. 877, 204 Iowa 103; Williams 
v. Triplett, 3 Iowa 518. 


Kan.—Smethers v. Lindsay, 131 P. 
563, 89 Kan. 338; Piazzek v. Harman, 
98 P. 771, 79 Kan. 855. 


Ky.—Dorsey v. Barbee, 
Cas. 204, 12 Am.D. 296; 
Cock, 4 Bibb 45. 


La.—MacLeod vy. Hoover, 105 So. 
305, 159 La. 244; State v. Webster 
Parish Police Jury, 45 So. 47, 120 La. 
163, 124 Am.S.R. 430, 14 L.R.A.N.S. 
794. 


Me.—Duffy v. Patten, 74 Me. 396; 
Mattocks v. Young, 66 Me. 459. 


Md.—Buel v. Pumphrey, 2 Md. 261, 
56 Am.D. 714. 


Mass.—Gilman v. Cary, 84 N.E. 312, 
198 Mass. 318. 


Mich.—Witt v. Dersham, 109 N.W. 
25, 146 Mich. 68. 


Minn.—Gill v. Newell, 13 Minn. 462. 


Miss.—Byers v. McDonald, 54 So. 
664, 99 Miss. 42. 


Mo.—Deichmann y. Deichmann, 49 
Mo. 107; Laswell v. National Handle 
Co., 126 S.W. 969, 147 Mo.App. 497. 


Mont.—Oscarson vy. Grain Growers’ 
Ass’n, 277 P. 14, 84 Mont. 521; Hills 
v. Mutual Oil Co., 211 P. 314, 65 Mont. 
317: Baum vy. Northern Pac. Ry. Co., 
175 P. 872, 55 Mont. 219; Old Ken- 
tucky Distillery v. Stromberg-Mullins 
Co., 169 P. 734, 54 Mont. 285. 


Neb.—Jones vy. Chicago, B. & Q. R. 
Co., 170 N.W. 170, 102 Neb. 853; Gra- 
ham y. Frazier, 68 N.W. 367, 49 Neb. 
90. 


N.J.—Trenton St. R. Co. v. Lawlor, 
71 A. 234, 74 A. 668, 74 N.J.Eq. 828. 


N.Y.—Strasbourger v. Leerburger, 
134 N.E. 834, 233 N.Y. 55; Hayner v. 
American Popular L. Ins. Co., 69 N. 
Y. 435; Mahnk v. Blanchard, 253 N.Y. 
S. 307, 233 App.Div. 555; Allen v. 


Litt. Sel. 
Dorsey v. 


Corby, 69. N.Y.S. 7, 59 App.Div. 1; 
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not accept the tender if it is made,®* or has evaded 
tender,°® or in any other way obstructs or prevents 
a tender,®° as by declaring positively that nothing is 
due him,*! by admitting that a tender would be 


Md.—Buel y. Pumphrey, 2 Md. 261, 


Dunlevie v. Spangenberg, 121 N.Y.S.|56 Am.D. 714. 


299, 66 Misc. 354. 


N.C.—Samonds v. Cloninger, 127 S. 
E. 706, 189 N.C. 610; Cunningham v. 
Long, 120 S.E. 81, 186 N.C. 526. 


Okl.—Rutland vy. Bohner, 299 P. 167, 
149 Okl. 36; Kingkade v. Plummer, 
239 P. 628, 111 Okl. 197; Mitchell v. 
Reeder, 231 P. 268, 104 Okl. 48; Grier 
v. McCormick, 227 P. 400, 100 Okl. 
36; Rupard v. Rees, 220 P. 893, 94 
OKI. 49; St.) louis & So BB. Rie Co. vi 
Richards, 102 P. 92, 23 Okl. 256, 23 
L.R.A.N.S. 1032. 


Pa.—Hampton v. Speckenagle, 9 
Serg.&R. 212, 11 Am.D. 704; Weir v. 
Baltimore L. Ins. Co., 29 Pa.Dist. 1161, 
1162 [eit Cyc]. 


S.C.—Fayssoux y. Seaboard Air 
vane Ry. Co:, (96 S:H2"150; 1109. S.C, 


S.D.—Stanley v. Pilker, 167 N.W. 
393, 40 S.D. 403; McPherson v. Fargo, 
ame 1057, 10 S.D. 611, 66 Am.S.R. 


Tenn.—A. Greener & Sons vy. South- 
rhe Ry. Co., 290 S.W. 988, 155 Tenn. 


Tex.—Norton v. White, (Civ.App.) 
16 S.W.(2d) 5538; The Maccabees v. 
Marshall, (Civ.App.) 11 S.W.(2d) 523; 
White vy. Dennis, (Civ.App.) 220 S.W. 
161 [cit Cyc]. 


Wash.—Ward v. Thorndyke, 117 P. 
593, 65 Wash. 11; Livilratos v. Com- 
monwealth Security Co., 106 P. 1125, 
57 Wash. 376; Weinberg v. Naher, 99 
ree 51 Wash. 591, 22 L.R.A.N.S. 


W.Va.—Bickel v. Sheppard, 127 S.E. 
41, 98 W.Va. 305; Poling v. Parsons, 
18 S.E. 379, 38 W.Va. 80. 


Wyo.—State v. District Court of 
Fifth Judicial Dist. in and for Park 
County, 267 P. 1060, 38 Wyo. 427. 


Alta.—Dunn v. Hanson, [1928] 4 
Dom.L.R. 606. 


[a] Position taken by unwilling 
party must be maintained until the 
time for performance. Scribner v. 
Schenkel, 60 P. 860, 128 Cal. 250; Crist 
y. Armour, 34 Barb. (N.Y.) 378. 


58. Ala.—Evans Furniture Co. v. 
Meyers, 81 So. 843, 17 Ala.App. 65; 
Evans Furniture Co. v. Meyers, 77 So. 
418, 16 Ala.App. 268. 


Ga.—Turner v. Williams, 116 S.E. 
553, 29 Ga.App. 751; Arnold v. Empire 
Mut. Annuity, ete., Ins. Co., 60 S.E. 
470, 3 Ga.App. 685. 


Ill.— Gillespie v. Fulton Oil, etce., 
Co., 86.N.E. 219, 236 Ill. 188; Gor- 
ham v. Farson, 10 N.E. 1, 119 Il 
425. 


Ind.—Blair v. Hamilton, 48 Ind. 32. 


Iowa.—Williams y. Triplett, 3 Iowa 
518. 


Ky.—New York L. Ins. Co. v. Clop- 
ton, 7 Bush 179, 3 Am.R. 290; Dorsey 
v. Barbee, Litt.Sel.Cas. 204, 12 Am.D. 
296; Tibbs v. Timberlake, 4 Litt. 12; 
Dorsey v. Cock, 4 Bibb 45. 


La.—Ronaldson & Puckett Co. v. 
Bynum, 48 So. 152, 122 La. 687; Cro- 
chet v. Faust, 137 So. 351, 17 La,App. 
685. 


Me.—Dufty v. Patten, 74 Me. 396; 
Mattocks v. Young, 66 Me. 459 


Mass.—Gilman vy. Cary, 84 N.E. 312, 
198 Mass. 318. 


Mich.—Witt v. 
25, 146 Mich. 68. 


Miss.—Byers v. McDonald, 54 So. 
664, 99 Miss. 42. 


N.J.—Trenton St. R. Co. v. Lawlor, 
71 A. 234, 74 A. 668, 74 N.J.Eq. 828; 
Collins Realty Co. v. Sale, 144 A. 585, 
7 N.J.Mise. 169. 


N.Y.—Strasbourger v. Leerburger, 
134 N.E. 834, 233 N.Y. 55; Simonson 
v. Lauck, 93 N.Y.S. 965, 105 App.Div. 
82; Klinek v. Kelly, 63 Barb. 622; 
Vaupell v. Woodward, 2 Sandf.Ch. 143. 


N.C.—Martin v. Fayetteville Bank, 
42°S.H., 558,7131 NiCr £21. 


Pa.—Weir v. Baltimore L. Ins. Co., 
29 Pa.Dist. 1161. 


Tex.—Creager v. Beamer Syndicate, 
(Civ.App.) 274 S.W. 323; White v. 
Dennis, (Civ.App.) 220 S.W. 161 [cit 
Cyc]; Terrell, Atkins & Harvin v. 
Proctor, (Civ.App.) 172 S.W. 996. 


W.Va.—Poling v. Parsons, 18 S.E. 
379, 38 W.Va. 80; Koon v. Snodgrass, 
18 W.Va. 320. 


Alta.—Dunn y. Hanson, 
Dom.L.R. 606. 


See Austin vy. St. Louis Transit Co., 
91 S.W. 450, 115 Mo.App. 146 (where 
declaration was made by attorney). 


[a] Beason for rule.—‘The law 
takes one who makes such a State- 
ment at his word, and does not there- 
after require one who is willing to 
pay to do a vain thing.” Arnold v. 
Empire Mut. Annuity, etc., Ins. Co., 60 
S.E. 470, 480, 3 Ga.App. 685 [quot 
Turner v. Williams, 116 S.E. 553, 554, 
29 Ga.App. 751]. 


59. Serval v. Jamieson, 255 F. 892, 
167 C.C.A. 212; O’Toole & Nedeau Co, 
ae Boelkins, 235 N.W. 820, 254 Mich. 


Dersham, 109 N.W. 


[1928] 4 


60. U.S.—Servel vy. Jamieson, 255 
F. 892, 167 C.C.A. 212 [cit Cyc]. 


Ga.—Blount v. Lynch, 100 S.E. 644, 
24 Ga.App. 217. 


Ill.—Neil v. Kennedy, 149 N.E. 775, 
SL OVI 27.5. 


N.Y.—Rockland-Rockport Lime Co. 
v., Leary,,.97 N.E. .-43;< 203 UNE Xe 469, 
Ann,.Cas.1913B 62; Nelson v. Plimp- 
ton Fireproof El. Co., 55 N.Y. 480; 
Traver v. Halsted, 23 Wend. 66; 
Franchot vy. Leach, 5 Cow. 506. 


Pa.—Schaeffer v. Coldren, 85 A. 98, 
237 Pa. 77, Ann.Cas.1914B 175. 


S.C.—Montague Corporation v. HE. 
P. Burton Lumber Co., 134 S.E. 147, 
136 S.C. 40. 


Eng.—Cort v. Ambergate, etc. R. 
Converts QrB: 6 1274 (9) BH Ca 2renee 
Reprint 1229; Hochster v. De la Tour, 
2 H.&B. 678, 75 E.C.L. 678. 


[a] Thus tender will be excused 
by: (1) Refusal to render account. 
Roby v. Skinner, 34 Me. 270; Mc- 
Sweeney v. Kay, 15 Grant Ch. (Ont.) 
432. (2) Rendering a false account. 
Meaher v. Howes, (Me.) 10 A. 460. 
(8) Declining an offer of immediate 
payment on an offer to pay then or 
at a future time. U.S. Life Ins. Co. 
v. Lesser, 28 So. 646, 126 Ala. 568. 


61. Lacy v. Wilson, 24 Mich. 479. 
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fruitless,°2 by denying the existence of a binding 
contract,** by declaring the contract to be at an 
end,** or in a threatening tone ordering plaintiff 
off the premises.°* But ignorance of the creditor’s 
place of residence is no excuse for not making a 
tender.*® In any case, before it can be said that 
a formal tender is waived, the tenderee must have 
placed himself in such position as would make a 
tender an unnecessary act.°7 And the tenderer 
must show not only the facts constituting the waiv- 
er of the formal tender, but that he was able and 
willing, at the time fixed, to perform on his part,®® 
except in those cases where a tender is rendered 
unnecessary by the previous declaration, act, or 
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omission of the other party.°® A formal technical 
tender is not dispensed with by a mere assertion, 
without more, of a lien or claim in excess of the 
actual amount due, for a tender of the proper sum 
might be accepted.’°~ There cannot be a waiver un- 
less the tenderee is present and has an opportunity 
to object to the tender,’ nor can there be a waiver 
when he is present, if the facts are not disclosed 
to him.??. Ignorance of the total amount due does 
not excuse a tender of a lesser amount which is 
known to be due.*® Where part payment is tendered 
to an agent of the creditor, the act of the agent in 
referring the matter to his principal cannot be con- 
strued as a geheral refusal of any tender.** 


III. SUFFICIENCY’® 


[§ 6] A. Amount7*—1. In General. To consti- 
tute a valid tender, the tenderer must offer a spe- 
cific amount.77 While such amount need not be 


beyond reasonable dispute,’® nothing short of an: 


62. Ronaldson, etc., Co. v. Bynum, 
48 So. 152, 122 La. 687; Jackson v. 
Jacob, 3 Bing.N.Cas. 869, 32 E.C.L. 
399, 182 Reprint 645. 


63. Ronaldson & Puckett Co. v. 


(N.Y.) 497; 
C.P. 2 (Ont). SL; 


N.E. 842, 68 Ind.App. 529; 
Bond Co. v. Jameson, 56 N.E. 37, 24 
Ind.App. 8; Hoyt v. Sprague, 61 Barb. 
Llado v. Morgan, 23 U.C. 
McBride v. Bailey, 


offer of everything that the creditor is entitled to 
receive is sufficient, and a debtor must at his peril 
tender the entire sum due,’® including all necessary 
expenses incurred or damages suffered by the cred- 


Indiana; Payment of composition agreement 
see Compositions with Creditors § 
Bye 


Price of goods sold: 


Bynum, 48 So. 152, 122 La. 687. 


64. Post v. Garrow, 26 N.W. 580, 
18 Neb. 682; Strasbourger v. Leer- 
burger, 134 N.E. 834, 233 N.Y. 55; 
Brown vy. Roberts, 17 B.C. 16, 2 Dom. 
L.R. 523. See Union Inv. Assoc. v. 
Geer, 64 Ill.App. 648. 


65. Williams v. Patrick, 58 N.E. 
583, 177 Mass. 160. 


66. Samuel v. Allen, 33 P. 273, 98 
Cal. 406; Sage v. Ranney, 2 Wend. 
(N.Y.) 532. 


67. Sanford v. Savings, etc., Soc., 
80 F. 54 [aff 97 F. 696, 38 C.C.A. 365]; 
Adcox vy. Western Union Telegraph 
Co., 157 S.W. 989, 171 Mo.App. 331, 338 
[cit Cyc]; Jewett v. Earle, 53 N.Y. 
Super. 349. 


68. Ariz.—Somerton State Bank y. 
Maxey, 197 P. 892, 22 Ariz. 365, 14 A. 
CFP ech ek 7g 


Ga.—Lamar v. Sheppard, 10 S.E. 
1084, 84 Ga. 561. 


Ill.—Steele v. Biggs, 22 Ill. 643. 


Ind.—Supreme Tent, Knights of the 
Maccabees of the World v. Fisher, 90 
N.B. 1044, 45 Ind.App. 419. 


Mich.—Selby v. Hurd, 16 N.W. 180, 
51 Mich. 1. 


Pa.—Robison v. Tyson, 46 Pa. 286. 


fa] Reason for rule.—‘‘Where a 
party offering to pay has had that 
offer refused, he is not entitled to 
treat it as a tender, unless he shows 
that he was ready and willing to do 
what he proposed. He can suffer no 
loss by having been deprived of an 
opportunity to do what he was in no 
condition to do.” Supreme ‘Tent, 
Knights of the Maccabees of the 
World v. Fisher, 90 N.H. 1044, 1047, 
45 Ind.App. 419. 


69. Lowe v. Harwood, 29 N.E. 538, 
139 Mass. 133; Brown v. Davis, 138 
Mass. 458; Crist v. Armour, 34 Barb. 
(N.Y.) 378; Frost v. Clarkson, 7 Cow. 
(N.Y.) 24; Lovelock v. Franklin, 8 
Q.B. 371, 55 E.C.L. 371; Ford v. Tiley, 
6 B.&C. 325, 13 E.C.L. 154. 


70. Loewenberg v. Arkansas, etc., 
R. Co., 19 S.W..1051, 56 Ark, 439: 
Federal Life Ins. Co. v. Weedon, 118 


6 U.C.C.P. (Ont.) 523; Kendal y. Fitz- 
gerald, 21 U.C.Q.B. (Ont.) 585; Buf- 
falo, ‘etc., R. .Co.v.. Gordon, 16° U:C. 
OB COnt.) 283: 


[a] But demanding exorbitant 
price for repairs done on a ship and 
giving notice that it will not be sur- 
rendered unless such price be paid 
dispenses with a tender. Watson v. 
Pearson, 9 Jur.N.S. 501. 

71. Sloan v. Petrie, 16 Ill. 262. 


gee Waldron v. Murphy, 40 Mich. 


73. McCoy v. James T. McMahon 
Const. Co., (Mo.) 216 S.W. 770. 


74. Jones y. Peacock, 114 S.E. 646, 
29 Ga.App. 240. 

75. Sufficiency of tender: 
As affecting: 

Right to costs see Costs § 143. 


Running of interest see Interest § 
146. 


Mortgage debt see Chattel Mortgages 
§§ 4538-457; Mortgages §§ 925-927. 


Price of goods sold: 
In general see Sales § 514. 
Conditional sale see Sales § 1204. 
To discharge: 
cee Si pledge see Pledges §§ 172-— 
Oo. oe 


Surety: 


In_ general see Principal 
Surety § 185. P 


On appeal bond see Appeal and 
Error § 3376. 


To effect redemption: 


Execution sale see Executions § 
739. 


Mortgage foreclosure see Chattel 
Mortgages § 582; Mortgages §§ 
2199-2200. 

76. Amount of tender: 

As affecting: 
Right to costs see Costs §§ 144, 145. 
Ee of interest see Interest § 


and 


Mortgage debt see Chattel Mortgages 
§ 4538; Mortgages § 927. 


In general see Sales §§ 514, 586. 
Conditional sale see Sales § 586. 

"Rox 
ot effect of release see Release 


Discharge lien of: 


Mortgage see Chattel Mortgages 
§ 453; Mortgages § 927. 


Pledge see Pledges § 172. 
Tax see Taxation § 1235. 


Effect redemption from foreclosure 
of lien of: 


Execution see Executions § 739. 


Mortgage see Chattel Mortgages 
§ 582; Mortgages § 2200. 


Tax see Taxation § 1760. 


Release surety see Principal and 
Surety § 185. 


77. Dunbar v. Springer, 99 N.E. 
889 [aff 168 Ill.App. 9]; Landreneaux 
v. Dergin, (La.App.) 134 So. 283; New 
York Utility Co. v. Williamsburg 
Steam Laundry Co., 175 N.Y.S. 60, 187 
App.Div. 110 [cit Cyc]. 


Offer to pay what offerer may con- 
clude is proper amount does not con- 
Stitute “tender.” Seid Pak Sing v. 
Barker, 10 P.(2d) 92. 


78. Boise Lumber Co. vy. Independ- 
ent School Dist. of Boise City, 214 P. 
143, 36 Idaho 778; Kelley v. Clark, 
ae P. 921, 23 Idaho 1, Ann.Cas.1914C 


79. U.S—Leitch v. Union R. 
Transp. Co., 15 F.Cas.No. 8,224. 


Ala.—Bbersole vy. Addington, 46 So. 
849, 156 Ala. 575; Smith v. Anders, 
21 Ala. 782. 


Seen aay Ge v. Daugherty, 21 Ark. 


Cal.—Shafer v. Willis, 56 P. 635, 
124 Cal. 36; San Pedro Lumber Co. v. 
Reynolds, 44 P. 309, 111 Cal. 588; 
Adams & McKee Land Co. v. Dugan, 
228 P. 681, 68 Cal.App. 226; Valentini 
v. Gobbi, 212 P. 718, 60 Cal.App. 289; 
Rauer’s Law & Collection Co. v. Sheri- 
Hes Proctor Co., 181 P. 71, 40 Cal.App. 


eS Sot v. Wright, 16 Fla. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 6-7] 


itor by reason of the default of the debtor,®° and 
a mistake in tendering an amount less than the sum 
due is the misfortune of the tenderer,®1 and the 
position of the parties remains the same as if no 
: As a general rule the in- 
significance of the deficiency is immaterial.8* Fur- 
thermore, the tenderer must name the sum which he 
wishes to tender,®* unless perhaps the exact sum 
and interest is tendered so that the tenderee may 
easily satisfy himself that the amount is correct.®5 
Where the amount due is within the exclusive knowl- 
edge of the creditor, who, on demand,** neglects or 
refuses to indicate the correct amount that is due, 
the debtor may tender so much as he thinks is justly 
due, and if less than the true amount, the tender 
nevertheless will be good;8* and the same rule ob- 


tender had been made.®2 


tains where the tenderee deprives 


Ga.—Smith v. Pilcher, 60 S.E. 1000, 
130 Ga. 350; Lamar v. Sheppard, 10 
S.E. 1084, 84 Ga. 561; Jones v. Pea- 
cock, 114 S.E. 646, 29 Ga.App. 240. 


- Idaho.—Kelley v. Clark, 129 P. 921, 
23 Idaho 1, Ann.Cas.1914C 665. 


Ill.— Cheney v. Roodhouse, 25 N.E. 
1019, 135 Ill. 257 [mod 32 Ill.App. 49]; 
Cilley v. Hawkins, 48 Ill. 308. 


Ind.—Bailey v. Troxell, 43 Ind. 432. 


Iowa.—McWhirter v. Crawford, 72 
N.W. 505, 73 N.W. 1021, 104 Iowa 550; 
Brandt v. Chicago, etc., R. Co., 26 
Iowa 114. 


Kan.—Sanford vy. Bartholomew, 5 P. 
429, 33 Kan. 38. 


Ky.—Haddix v. Wilson, 3 Bush 523. 


La.—Briede v. Babst, 59 So. 106, 131 
La. 159. 


Me.—Knobel v. Bramson, 119 A. 305, 
122 Me. 553. 


Md.—Baltimore F. Ins. Co. v. 
Loney, 20 Md. 20; Fridge v. State, 3 
Gill&J. 103, 20 Am.D. - 463. 


Mass.—Chapin v. Chapin, 36 N.E. 
746; Hampshire Manufacturers’ Bank 
v. Billings, 17 Pick. 87; Boyden v. 
Moore, 5 Mass. 365. 


Minn.—Kingsley v. Anderson, 115 
N.W. 642, 116 N.W. 112, 103 Minn. 510; 
Spoon v. Frambach, 86 N.W. 106, 83 
Minn. 301; Dickerson v. Hayes, 1 N. 
W. 834, 26 Minn. 100. 


Mo.—Detweiler v. Breckenkamp, 83 
Mo. 45. 


Mont.—Advance-Rumely Thresher 
Co. v. Hess, 279 P. 236, 85 Mont. 293. 


N.H.—Fisher v. Willard, 20 N.H. 
421. 


N.J.—Shotwell v. Dennman, 
Law 174. 


N.Y.—Tuthill v. Morris, 81 N.Y. 94; 
Graham v. Linden, 50 N.Y. 547; Stod- 
dard v. Winter Realties, 179 N.Y.S. 
741; Margolis v. Wittman, 169 N.Y.S. 
573; Ad Abrahams Co. v. Komarow, 
137 N.Y.S. 862; Stieglitz v. Cohen, 126 
N.Y.S. -145, 69. Misc. 634; Campbell Vv. 
Abbott, 111 N.Y.S. 782, 60 Mise. 93; 
Wicks v. London and Lancashire Fire 
Ins. Co., 111 N.Y.S. 65; Grussy v. 
Schneider, 50 How.Pr. 134 [aff 55 
How.Pr. 188]; McLean v. Walker, 10 
Johns. 471. 

Ohio.—Hoppe, etc., Bottling Co. v. 
Sacks, 11 OhioCir.Ct. 3, 5 OhioCir.Dec. 
306. 

Okl.—Huldoon v. Hostuttler, 222 P. 


513, 96 Okl. 288; Bell v. Riggs, 127 P. 
427, 34 Okl. 834, 41 L.R.A.N.S. 1111 


[cit Cye]. 
Or.—Kelsay v. Taylor, 107 P. 609, 


1 N.J. 


TENDER 


the tenderer of 


56 Or. 13. 


Pa.—Wolverton’s Appeal, 5 A. 612; 
Coleman v. Ross, 46 Pa. 180; Lowrie 
v. Verner, 3 Watts 317; Milligan v. 
Marshall, 38 Pa.Super. 60. 


S.C.—Tolbert v. Fouche, 123 S.E. 
859, 129 S.C. 338; Eastland v. Long- 
shorn, 10 S.C.Law 194. 


Tex.—Marion Mach. Foundry & 
Supply Co. v. Peck, (Civ.App.) 282 S. 
W. 926; Stuard v. Thompson, (Civ. 
App.) 251 S.W.. 277; Barreda —v. 
Merchants’ Nat. Bank, (Civ.App.) 206 
S.W. 726; California State Life Ins. 
Co. v.- Elliott, (Civ-App.) 193 S.W. 
1096; Henry v. Sansom, (Civ.App.) 
36 S.W. 122. 


Va.—Henderson vy. Foster, 124 S.E. 
463, 139 Va. 543; Shobe v. Carr, 3 
Munf. (17 Va.) 10. 

Wash.—Wilbur v. Taylor, 282 P. 65, 
154 Wash. 282. 


W.Va.—Shank v. Groff, 32 S.E. 248, 
45 W.Va. 5438. 


Wyo.—Francis v. Brown, 145 P. 750, 
22 Wyo. 528. 


Eng.—Dixon v. Clark, 5 C.B. 365, 57 
E.C.L. 365, 186 Reprint 919. 

[a] A tender of a sum actually 
due on a bond with a penalty, al- 


though less than the penalty, is suffi- 
cient. Tracy v. Strong, 2 Conn. 659. 


g0. Mich.—Stickney v. Parmenter, 
35 Mich. 237; Thurber v. Jewett, 3 
Mich. 295. 

Minn.—Wyatt v. Quinby, 68 N.W. 
109, 65 Minn. 537; Gorham v. Nation- 
al L. Ins. Co., 64 N.W. 906, 62 Minn. 
327; Nopson v. Horton, 20 Minn. 268; 
Spencer v. Levering, 8 Minn. 461. 


N.Y.—Equitable L. Assur. Soc. v. 
Von Glahn, 13 N.E. 793, 107 N.Y. 637, 
1 Silv.A. 524; Hargous v. Lahens,. 5 
N.¥.Super. 213. 

Pa.—Allen v. Union Bank, 5 Whart. 
420. 

S.c.—McClendon vy. Wells, 20 S.C. 
514. 

81. Iowa.—Shuck v. Chicago, etc., 
R. Co., 35 N.W. 429, 73 Iowa 333; 
Helphrey v. Chicago, ete., R. Co., 29 
Iowa 480; Brandt v. Chicago, etc., R. 
Co., 26 Iowa 114. 

N.J.—Shotwell v. Dennman, 1 N.J. 
Law 174, 296. ‘ 

Pa.—Milligan v. Marshall, 
Super. 60. 

S.C.—Baker v. Gasque, 34 S.C.Law 


38 Pa. 


25 

Tex.—California State Life Ins. Co. 
v. Elliott, (Civ.App.) 193 S.W. 1096 
[cit Cyc]. 


_ Tender by or to agent.°° 
to tender a certain sum to a creditor who demanded 
a larger sum, and the agent thereupon offers the 
balance at his own risk, the tender is good.®\ But 
where an agent is sent to demand a specific sum for 
an unliquidated claim, an offer to him of a less sum 
is not a valid tender.®? 


[§ 7] 2. Interest, Costs, and Attorney’s Fees—a. 
Interest. If the obligation upon which the tender is 
made carries interest, the amount tendered must be 
sufficient to cover the interest,®* up to, and inelud- 
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A 


the means of ascertaining the exact amount due.*® 
Where the creditor furnishes a statement of the 
amount due, a tender of such amount is sufficient 
although it is less than the sum actually due.®® 


Where an agent is sent 


Vt.—Patnote v. Sanders, 41 Vt. 66, 
98 Am.D. 564. 


82. Smith v. Pilcher, 60 S.E. 1000, 
130 Ga. 350; Lamar v. Sheppard, 10 
S.E. 1084, 84 Ga. 561. 


83. Rolfe v. Patrons’ Androscog- 
gin Mut. Fire Ins. Co., 76 A. 879, 106 
Me. 845; Boyden v. Moore, 5 Mass. 
865; Wright v. Beherns, 39 N.J.Law 
413; Bell v. Riggs, 127 P. 427, 34 Okl. 
834, 41 L.R.A.N.S. 1111. 


[a] Tlustrations.—(1) A short- 
age of forty-one cents has been held 
fatal. Boyden v. Moore, 5 Mass. 365. 
(2) So where the deficiency was 
seventy-one centS on a demand 
amounting to six hundred and forty- 
nine dollars and forty-four cents, the 
tender was held not good. Wright v. 
Beherns, 39 N.J.Law 413. (3) Where 
a tender is too small by nine cents, 
the tender is insufficient. Rolfe v. 
Patrons’ Androscoggin Mut. Fire Ins. 
Co., 76 A. 879, 106 Me. 345. 


Insignificant deficiency in tender of 
interest see infra § 7. 


84. Knight v. Abbott, 30 Vt. 577; 
Alexander v. Brown, 1 C.&P. 288, 12 
BEC. LS AN387 ATI Reprint 1199) seat 
see Conway v. Case, 22 Ill. 127 (hold- 
ing that where the bag containing the 
money was thrown upon a counter 
and the tenderee did not offer to count 
it, the tender was sufficient upon the 
evidence of the agent who made the 
offer, to the effect that it was his be- 
lief that there was sufficient coin in 
the bag to.pay the amount due), 


85. State v. Spicer, 9 Del. 100. 


86. Huldoon v. Hostuttler, 222 P. 
513, 96 Okl.- 288. : 


87. Md.—Shannon vy. Howard Mut. 
Bldg. Assoc., 36 Md. 383. 


Minn.—Nelson y. Robson, 17 Minn. 
284. 


Meo.—McCoy v. James T. McMahon 
Const. Co., 216 S.W. 770. 


Okl.—Muldoon v. Hostuttler, 222 P. 
513, 96 Okl. 288; Krauss v. Potts, 156 
P; 1262553 Ok]. 379, 5 A. LR. 1213) 


N.W.Terr.—In re Hardaker, 7 Terr. 
Joma lsat 


88. Downing v. Plate, 90 Ill. 268. 


89. Mclaughlin v. Thompkins, 44 
N.B. 249. 


90. Effect’ of tender to agent or 
servant generally see infra § 56. 


Right to make tender to agent gen- 
erally see infra § 56. 


91. Read v. Goldring, 2 M.&S. 86, 
105 Reprint 314. 


92. Chipman yv. Bates, 5 Vt. 143. 
93. U.S.—Hus v. Kempf, 12 F.Cas., 
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ing, the last day of grace,®* unless the interest is 
usurious,®® or unless the amount of interest omit- 
ted is too small and trifling to be considered.®® But 
interest to a future date need not be included un- 
less the right to such interest is evidenced on the 
face of the obligation.®* 
action has been commenced, must be of such sum 
as will cover the amount due with interest®® to the 
day of the tender.°® Although a debtor does not 
in his estimate of the amount due include any in- 
terest, yet if, as a matter of fact, he tenders enough 
money to cover the actual debt and interest, the 
tender is good; and if a contract for the payment 
of money at a certain time does not mention inter- 
est, a tender on the due day, of the principal with- 
out interest, is good.” 


[§ 8] b. Costs. Where tender is made before the 
commencement of the action, no costs need be ten- 
dered,? and a statute requiring costs to be added 


TENDER 


A tender, made after. 


*t re a4, aeieciceh | 
Ls 
4 


[§§ 7-9 


to a tender before suit.‘ But where a tender is 
permissible after action has been commenced,° it 
must be of such sum as will cover such costs as have 
accrued in the action up to that time,® the costs to 
be included in the.sum tendered, comprehending 
everything accrued at the time of the tender or which 
must necessarily be expended by plaintiff in dis- 
posing of the matter of record, and such other items 
as plaintiff would be entitled to enter in the judg- 
ment.* 


[§ 9] ¢. Attorney’s Fees.* Where tender is made 
prior to suit, attorney’s fees need not be included 
if not stipulated for,® or if the contract merely pro- 
vides for attdrney’s fees in case suit is begun.?° 
Where the tender is made after suit is begun, it has 
been held that attorney’s fees need not be tendered 
where plaintiff does not ask for such fees.11 Where, 
however, the contract contains absolute provisions 
for the payment of attorney’s fees, a tender is in- 


to the amount tendered has been held not to apply 


No. 6,943, 10 Ben. 231. 


Conn.—People’s Sav. Bank v. Nor- 
walk, 16 A. 257, 56 Conn. 547. 


Ga.—Wiggins v. Sheppard, 90 S.E. 
56, 145 Ga. 835. 


Li od eee v. Dimmick, 14 Ind. 
5: 


La.—Louisiana Molasses Co. v. Le 
Sassier, 28 So. 217, 223, 52 La.Ann. 
1768, 2070. 


Mass.—Weld v. Eliot Five Cents 
Sav. Bank, 33 N.E. 519, 158 Mass. 339; 
City Bank v. Cutter, 3 Pick. 414. 


N.Y.—Woodworth v. Morris, 56 
Barb. 97; Livingston v. Harrison, 2 
E.D.Smith 197; Margolis v. Wittman, 
169 N.Y.S. 573; Globe Soap Co. v. 
Tiss, (73 Neves. 153))36 Misc. 199. 


Okl.—Goss vy. Sorrell, 127 P. 435, 
33 Okl. 586; Bell v. Riggs, 127 P. 427, 
34 Okl. 834,.41 L.R.A.N.S. 1111. 


ph re ca aaa v. Wells, 20 S.C. 


Tex.—Schwantkowsky v. Dykowski, 
(Civ.App.) 132 S.W. 377; Schwant- 
kowsky v. Dykowsky, 132 S.W. 373, 63 
Tex.Civ.App. 83. 


Eng.—Suse v. Pompe, 8 C.B.N.S. 
538, 98 H.C.L. 538, 141 Reprint 1276; 
Gibbs v. Fremont, 9 Exch. 25, 156 Re- 
print 11. 


$4. Smith v. Merchant’s, etc., Bank, 
14 OhioCir.Ct. 199, 8 OhioCir.Dec. 176. 


95. Shiver v. Johnston, 62 Ala. 37. 


96. Milligan v. Marshall, 38 Pa.Su- 
per. 60; Matzger v. Page, 113 P, 254, 
62 Wash. 170. 


[a] "Thus (1) since the law will 


“not consider trifles, failure of the 


maker of a note to tender interest due 
on forty dollars accrued interest for 
three days between maturity and the 
tender does not make the tender inef- 
fectual. Matzger v. Page, 113 P. 254, 
62 Wash. 170. (2) A deficiency of one 
and one-quarter cents has been held 
too insignificant to be considered. 
ni ie v. Marshall, 38 Pa.Super. 


Insignificance in amount tendered 
generally see supra § 6. 

97. Ballard-Hassett Co. v. City of 
aed Moines, 224 N.W. 793, 207 Iowa 
ool. 


98. Smith v. Anders, 21 Ala. 782; 
Sweetland v. Tuthill, 54 Ill. 215; Chi- 


exo) etc., R. Co. v- Woodard, 65 N.E. 


577, 159 Ind. 541; Louisiana Molasses 
Co: ‘v.. Ibe Sassier, 28 So. 217, 52 a. 
Ann, 2070. 


99. Louisiana Molasses Co. v. Le 
Sassier, supra. 


1. Rudulph v. Wagner, 36 Ala. 698. 


2. Connell v. Mulligan, 21 Miss. 
388; Hines v. Strong, 46 How.Pr. 97 
[aff 56 N.Y. 670]. 


3. Studwell v. Cooke, 38 Conn. 549; 
Hull v. Peters, 7 Barb. (N.Y.) 331. 


[a] Reason for rule.—‘‘Costs are 
not incident to the debt, or to the ac- 
tion until it is pending, and then only 
by force of statute, and although ex- 
pense may have been made prenara- 
tory to its commencement, the plain- 
tiff has no right to demand costs for 
that reason, nor is the defendant ob- 
liged to tender them until they be- 
come thus incident.” Studwell v. 
Cooke, 38 Conn. 549, 551. 


4 Murray v. Bryan, 188 N.Y.S. 
254, 196 App.Div. 908. 

5. See infra § 21. 

When an action is deemed to be 
commenced see Actions §§ 401-414. 


6 U:S.—Colby v. Reed, 99 U.S. 
560, 25 L.Md. 484; Lichtenfels v. The 
Enos B. Phillins, 53 Fed. 153; Hus v. 


Kempf, 12 F.Cas.No. 6,943, 10 Ben. 


231. 
Ala.—Smith v. Anders, 21 Ala. 782. 


Ill—Dunpuis v. Kipnis, 217 Ill.App. 
254; Eshbach v. Byers, 164 Ill.App. 
ase McDaniel v. Upton, 45 Ill.App. 


Iowa.—Sansone v. Crocker, 170 N. 
W. 796, 186 Inwa 1; Young v. Mc- 
Ward, 10 N.W. 291, 57 Iowa 101; 
Barnes v. Greene, 30 Iowa 114; Free- 
man v. Fleming, 5 Iowa 460. 


La.—Louisiana Molasses Co. v. Le 
Sassier, 28 So. 217, 52 La.Ann. 2070; 
McMaster v. Brander, 15 La. 206. 


Me.—Marshall v. Wing, 50 Me. 62. 


Mass.—Emerson v. White, 10 Gray 
351; Whipple v. Newton, 17 Pick. 
168; Hampshire Manufacturers’ Bank 
v. Billings, 17 Pick. 87. 


Minn.—Seeger v. Smith, 77 N.W. 8, 
74 Minn. 279. 


N.H.—Thurston v. Blaisdell, 8 N. 
H. 367. 


N.J.—State Bank v. Holcomb, 7 N.J. 


sufficient if it does not include such fees.12 And 


Law 193, 11 Am.D. 549; Keiler v. 
Bunn, 94 A. 402, 84 N.J.Eq. 519. 


N.Y.—Sirie v. Godfrey, 188 N.Y.S. 
52, 196 Avnn.Div. 529; Eaton v. Wells, 
22 Hun 123 faff 82 N.Y. 576]; Globe 
Soav Co. v. Liss, 36 Misc. 199, 73 N.Y. 
S. 153; Bernstein v. Levy, 34 Misc. 
772, 68 N.Y.S. 833; Ellenstein v. Klee, 
33) NVY2S5 94, 12 Mises An9\ sPeorans 
Banker, 8 How.Pr. 258; Rockefeller 
v. Weiderwax, 3 How.Pr. 382, 2 Code 
Rep. 3; Retan v. Drew, 19 Wend. 304; 
Farr v. Smith, 9 Wend. 338, 24 Am.D. 
162; Hunter v. Le Conte, 6 Cow. 728. 


Ohio.—Burt v. Dodge, 13 Ohio 131. 


Pa.—McDowell v. Glass, 4 Watts 
389; George v. Sunday, 1 Woodw. 364. 


$.C.—Brovghton vy. Richardson, 31 
Rp 64; Hinchy v. Foster, 14 S.C.L. 
428. 


Tex.—Dawson v. Falfurrias, (Civ. 
App.) 181 S.W. 553. 


Eng.—Walsh v. Southworth, 6 Exch. 
150, 155 Reprint 492. 


Can.—Garforth v. Cairns, 9 Can. 
EaT-N.S: (212. 


Sask.—Konkin v. Nesteroff, [19251 
38 Dom.L.R. 501. 


7. Shutes v. Woodard, 28 N.W. 775, 
57 Mich. 213; Stickney v. Parmenter, 
385 Mich. 237; Mjones v. Yellow Medi- 
cine County Bank, 47 N.W. 1072, 45 
Minn. 335; Strusguth v. Pollard, 19 
A. 228,°62 Vt. 157; Hoyt, ete., Co. v. 
Smith, 30 P. 664, 4 Wash. 640. 


[a] Illustrations —(i) A_ tender 
after suit is not good if it does not 
include the clerk’s fee paid by plain- 
tiff as required by law on filing the 
complaint. Kelsay v. Taylor, 107 P. 
609, 56 Or. 18. (2) The sum tendered 
must include not only the costs ac- 
crued but the costs of a _ nonsuit. 
Se TA v. Pollard, 19 A. 228, 62 Vt. 


8 Attorney’s fees as: 
Costs §§ 248-259. 
Damages § 133. 


9. Kirton yv. Braithwaite, 1 M.&w. 
310, 150 Reprint 451. 


10. Wilkinson vy. Fisherman’s & 
Canner’s Supply Co., 206 P. 761, 57 
Cal.App, 165. 


11. Ball v. Belden, 126 S.W. 20, 
59 Tex.Civ.App. 29. 


12. Rouyer v. Miller, 44 N.B. 51, 
45 N.E. 674, 16 Ind.App. 519. ~ 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


os — 


§§ 9-13] 


if the contract provides for attorney’s fees, if it 
is placed in an attorney’s hands for collection, the 
tender must include such fees,1* unless it appears 
that the instrument has not properly been placed in 
the attorney’s hands for the purpose of collection.?4 
It is the duty of the debtor to make inquiry and 
ascertain the proper amount of the attorney’s fees.15 


[§ 10] 3. Tender of More than Is Due; Demand 
for Change.1* A tender of more than the sum ac- 
tually due does not render the tender objectiona- 
ble,** unless the tender is coupled with an express 
or implied request for change.!§ 


[§ 11] 4. Tender of Balance over Offset.19 Un- 
less the objection is waived,?° a legal tender can- 
not be made of the difference between the amount 
of an obligation for the payment of money and an 
offset,?! particularly where the counter demand is 
unlawful.?? 


[§ 12] 5. Tender on Several Demands. A person 
indebted upon two or more demands held by the 
same creditor may make a tender of one entire sum 
upon all the demands,?* but if the tender is refused 
on the ground that the amount offered is not suffi- 
cient to pay all the claims, and the amount offered 


138. Dawson v. Falfurrias State 


Bank, (Tex.Civ.App.) 181 S.W. 553; 
Seeligson v. Gifford, (Tex.Civ.App.) 
100 S.W. 213; Sorrel v. Gifford, (Tex. 


Civ.App.) 100 S.W. 212; Bolton v. [ce] 
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er includes the less, and the tender 
was not objectionable on this ground.” 
Patterson v. Cox, 25 Ind. 261, 266. 


The money tendered must be 
susceptible of the proper division, 
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is insufficient in fact, the tender will not be good as 
to any of the separate demands.2* Conversely, a 
debtor may pay his debts separately, and may there- 
fore designate upon what debt the money tendered 
is to apply;*° and if there is a statute permitting 
a tender to be made after an action is commenced, 
and several distinct claims have been included in 
the complaint, a tender of the amount of one of the 
claims with costs of the action is a tender pro tanto 
under the statute.2® Where a person is indebted 
on different demands to several persons separately, 
and when they are together, a tender made to them 
of one sum sufficient to satisfy all their demands, 
which they refuse to receive on the ground that more 
is due, has been held to be a good tender.?7 But 
where a creditor has separate unequal demands 
against several persons, an offer of one sum for the 
debts of all will not support a plea that a certain 
portion of the sum was tendered for the debt of 
one.78 


{[$ 13] 6. Waiver of Objections—a. In General. 
It has been held that an objection to the amount 
of a tender must be taken at the time the tender 
is made, otherwise it is waived.2® Where the sum 
tendered is less than the sum claimed and the ten- 


Tex.—Greenhill vy. Hunton, 
App.) 69 S.W. 440. 


Eng.—Searles v. Sadgrave, 5 E.&B. 
639, 85 E.C.L. 639, 119 Reprint 618. 


[a] Reason for rnle.—‘“‘The .. . 


(Civ. 


Gifford, 100 S.W. 210, 45 Tex.Civ.App. 
140. 


14. Urbish v. Rutledge, 
App.) 299 S.W. 921. 


15. Rouyer v. Miller, 44 N.E. 51, 
45 N.E. 674, 16 Ind.App. 519. 


(Tex.Civ. 


16. ‘Tender of fare to carrier and 
demand for change see Carriers § 
1103. 

17. D.C.—No-Leak-O Piston Ring 
Co. v. Chandlee, 289 F. 526, 53 App. 
DIC. 128: 


Ill.—North Chicago St. R. Co. v. 
Le Grand Co., 95 Ill.App. 435. 


Ind.—Patterson v. Cox, 25 Ind. 261. 


N.Y.—Kmetz v. De Ronde, 181 N.Y. 
S. 94, 191 App.Div. 142 [rev on other 
grounds 131 N.E. 907, 231 N.Y. 255, 
and rearg den 132 N.E. 921, 231 N.Y. 
641]; Zeitlin v. Arkaway, 26 Misc. 
761, 56 N.Y.S. 1058; Hubbard v. 
Chenango Bank, 8 Cow. 88. 


N.C.—Wilson v. Duplin Tel. Co., 52 
S.E. 62, 139 N.C. 395. 


Tex.—Odom v. Carter, 36 Tex. 281; 
Houston, etc., . Co. v. Campbell, 
(Civ.App.) 40 S.W. 431 [mod 45 S.W. 
2, 91 Tex. 551, 43 L.R.A. 225]. 


Eng.—Dean v. James, 4 B.&Ad. 547, 
24 E.C.L. 241, 110 Reprint 561; Wade’s 
Case, 5 Coke 114a, 77 Reprint 232; 
Bevan v. Rees, 5 M.&W. 306, 151 Re- 
print 130; Douglas v. Patrick, 3 T.R. 
683, 100 Reprint 802. 


Sask.—Hart v. Johnston, 9 Sask.L. 
201. 


[a] hus, where a contract for the 
conveyance of a patent required the 
consideration to be paid in weekly in- 
stallments, but required no interest 
on the deferred payments, the provi- 
sion for installment payments was 
one for the benefit of the assignee, 
which it could waive, so that a tender 
of the consideration in a lump sum 
was sufficient. No-Leak-O Piston 
Ring Co. v. Chandlee, 289 F. 526, 53 
App.D.C. 128. 


{[b] Reason for rule.—‘'The great- 


otherwise a tender might be made in 
such a way that it would be physical- 
ly impossible for the creditor to take 
what is due and return the difference. 
Hubbard v. Chenango Bank, 8 Cow. 
(N.Y.) 88; Betterbee v. Davis, 3 
Campb. 70, 170 Reprint 1309. 


18. Perkins v. Beck, 19 F.Cas.No. 
10,984, 4 CranchC.C. 68; Patterson v. 
Cox, 25 Ind. 261; Dean v. James, 4 B. 
& Ad. 547, 24 E.C.L. 241, 110 Reprint 
561; Betterbee v. Davis, 3 Campb. 
70, 170 Reprint 1309; Blow v. Russell, 
INCE P8365; 12 -BG.1. 217: | Bevan: v- 
Rees, 5 M.&W. 306, 151 Reprint 130; 
Brady v. Jones, 2 D.&R. 305, 16 E.C.L. 
87; Robinson v. Cook, 6 Taunt. 336, 
624, 1 E.C.L. 642, 128 Reprint 1064. 
But see Walsh v. Colvin, 101 P. 1085, 
53 Wash. 309 (where the amount due 
was in dispute, but under no circum- 
stances exceeded seven hundred and 
seventy-five dollars, a tender of the 
sum of eight hundred dollars, with 
instructions to the person to whom 
it is tendered to take out the balance 
due, was held a sufficient tender). 


[a] Offering property of a greater 
value than the amount of the chattel 
note, with a demand for the difference 
in money, is not a good tender. Lamb 
v. Lathrop, 18 Wend. (N.Y.) 95, 27 
Am.D. 174. 


“Change” 11 C.J. p 287. 

19. Effect of tender of balance 
over offset see infra § 67. 

20. See infra § 13. 

“Offset” 46 C.J. p 1086. See also 


Set-Off and Counterclaim 57 C.J. D 
351. 


21. U.S.—L’Hommedieu v. The H. 
L. Dayton, 38 F. 926. 


N.Y.—Stoddard v. Winter Realties, 
179 N.Y.S. 741; Margolis v. Wittman, 
169 N.Y.S. 573; Wood v. Hitchcock, 
20 Wend. 47. ‘ 


N.C.—Rand v. Harris, 83 N.C. 486. 


Pa.—Pershing vy. Feinberg, 52 A. 
22, 208 Pa. 144. 


reason is that it imposes a condition 
on such tender that the counterclaim 
of the party making the tender be es- 
tablished at the figure given by him.” 
Stoddard v. Winter Realties, 179 N.Y. 
S. 741, 7438. 


22. Sager v. Tupper, 35 Mich. 134, 


23. Johnson v. Cranage, 7 N.W. 
188, 45 Mich. 14; Thetford v. Hub- 
bard, 22 Vt. 440. 


24. People’s Sav. Bank v. Norwalk, 
16 A. 257, 56 Conn. 547; Shuck y. Chi- 
cago, etc., R. Co., 35 N.W. 429, 73 Iowa 
333; Hardingham y. Allen, 5 C.B. 793, 
584, 57 E.C.L. 793, 136 Reprint 1091. 


25. Nelson v. Robson, 17 Minn. 
PAG eins v. Ellis, 2 S.E. 121, 26 S. 


Sear Carleton v. Whitcher, 5 N.H. 
27. Black v. Smith, Peake N. P. 


121, 170 Reprint 101. 


28. Strong v. Harvey, 3. Bing.. 307, 
11 E.C.L. 153, 130 Reprint 530 [expl 
Hall v. Norwalk F. Ins. Co., 17 A. 356, 
57 Conn. 105]. 


29. Moskovitz v. Francois, (Cal. 
App.) 8 P.(2d) 1049; Kentucky Chair 
Co, v. Com., 49 S.W. 197, 105 Ky. 455, 
20 Ky.L. 1279; Mitchell v. Vermont 
Copper Min. Co., 67 N.Y. 280 [aff 40 N. 
Y.Super. 406 (aff 47 How.Pr. 218)]; 
Rogers v. Piland, 100 S.E. 181, 182, 
178 N.C. 70 [quot Cyc]. 


[a] In California (1) under Civ. 
Code § 1501, providing that all objec- 
tions to the manner of a tender are 
waived if not made at the time of the 
tender, if no objection is made at the 
time of the offer on the ground that it 
is insufficient in amount, the objec- 
tion is waived. Latimer v. Capay 
Valley Land Co., 70 P. 82, 187 Cal. 
286. (2) Under Code Civ. Proc. § 
2076, providing that, if the objection 
be to the amount of money, the per- 
son to whom the tender is made must 
specify the amount he requires, or be 
precluded from objecting afterwards, 
an objection that a tender is less than 


| 
| 
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der is refused by the creditor on some ground other 
than that the amount is too small,?° as where it is 
claimed that the contract is forfeited,?! or that the 
tender is not made in time,®? or that an agent to 
whom the tender is made has no authority to receive 
it,33 the tenderee waives the objection to the insuf- 
ficiency of the amount. 
correct amount due is not excused by the fact that 
the creditor makes an excessive demand.*# 


[§ 14] b. Failure To Include Interest. An objec- 
tion that a tender does not include interest is waived 
where no objection is made on any ground,®° or 
where the tender is refused solely upon another 
ground;?* and the objection that the sum tendered 
did not include interest cannot be raised if the 
creditor in his complaint claimed interest only from 
a date subsequent to the tender.?* 


[§ 15] c. Failure To Include Costs. If, at the 
time of making a tender, the debtor does not know 
that a suit has been commenced,*®® and the creditor 
does not inform him of that fact,?® but refuses to 
accept the amount tendered, not on the ground that 
costs are not included, but on some other ground,*° 
as that the tender is insufficient to pay the debt,*+ 
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A failure to tender the. 


Pos 


why af 


[§§ 13-18 
the failure to tender costs is waived. — 


[§ 16] d. Demand for Change. The objection to 
a demand that change be furnished is waived if the 
tender is refused upon some other ground, as where 
a larger sum is denianded,*? or where the tender 
is refused unless a certain amount be agreed upon 
as the sum due on a separate account,** or upon the 
ground that money offered was depreciated ;** and 
it seems that a mere refusal to accept the amount 
tendered without specific objection that change is 
demanded waives the objection and validates the 
tender.*° 


[§ 17] e. Tender of Balance over Offset. An ob- 
jection that a tender is of the difference between 
the amount of an obligation and an offset may be 
waived.*® 


[§ 18] B. Time*7—1. In General. At common 
law, a tender of money which a party is bound to 
pay at a certain time and place must be made at 
such time, and not thereafter.** This rule in some 
states has been changed by statute,*® and in others 
by the decisions of the courts modifying the strict 


the amount due is waived unless the 
statute is complied with. Bradford 
v. Fidelity Savings & Loan Society, 


170 P. 404, 177 Cal. 247; Oakland Sav. 


Bank v. Applegarth, 7 P. 139, 476, 67 
Cal. 86. 


{[b] Im Iowa (1) under the Code 
(1878) § 1818, providing that if the 
objection be to the amount of money, 
the creditor must specify the amount 
he required, or be precluded from ob- 
jecting afterwards, it was held that 
a tender of less than the amount due 
was a sufficient tender unless objec- 
tion was made in accordance with the 
statute. Sheriff v. Hull, 37 Iowa 174; 
Guengerich y. Smith, 86 Iowa 587. 
(2) Later revisions of the code omit- 
ting the above provision and provid- 
ing that the person to whom a tender 
is made must, at the time, make any 
objection he may have to the money 
tendered have been held to refer to 
the character or kind of money, and 
not to the amount. McWhirter v. 
Crawford, 72 N.W. 505, 73 N.W. 1021, 
104 Iowa 550. See Chicago, etc., R. 
Co. v. Northwestern Union Packet 
Co., 38 Iowa 377. 


30. Ga.—Henderson v. Willis, 128 
S.E. 807, 160 Ga. 638. 


Ill._—Thayer v. Meeker, 86 Ill. 470. 


Mich.—Hill vy. Carter, 59 N.W. 413, 
101 Mich, 158; Flanders v. Chamber- 
lain, 24 Mich. 305. 


eee Cornet v. Mulligan, 21 Miss. 


Neb.—Bundy v. Wills, 130 N.W. 
273, 88 Neb. 554. 


N.J.—Kastens v. Ruland, 120 A. 21, 
94 N.J.Eq. 451. 


N.C.—Rogers v. Pliand, 100 S.E. 
ASAn ee Send Ss INIGu ALO, LOMOt BCycdis 
Owens v. North State Life Ins. Co., 
92 S.E. 168, 173: N:C. 373. 


Pa.—Brewer v. Fleming, 51 Pa, 102. 


930k Bradshaw v. Davis, 12 Tex. 


[a] Beason for rule.—‘‘When a 
tender is made, purporting to be for 
the full amount, and there is an abso- 
lute refusal to accept on a specified 
ground that is untenable, the obligee 
is concluded and will not be heard 


to allege other and different ground 
for his refusal.” Owens v. North 
State Life Ins. Co., 92 S.E. 168, 173 
NiCi3s 13a De ‘ 


31. Thayer v. Meeker, 86 Ill. 470; 
Rogers v. Pliand, 100 S.HE. 181, 182, 
178 N.C. 70 [quot Cyc]. 


iat Bradshaw v. Davis, 12 Tex. 


33. Henderson vy. Willis, 128 S.E. 
807, 160 Ga. 638. 


[a] Thus where exact amount due 
was not tendered, but debtor made 
tender in good faith, thinking it was 
the amount due and was ready, will- 
ing and able to pay full amount, but 
the creditor’s agent declared he was 
without authority to receive the mon- 
ey and would not receive it, no fur- 
ther tender was necessary. Hender- 
ane v. Willis, 128 S.E. 807, 160 Ga. 


34. Seeligson vy. Gifford, (Tex.Civ. 
App.) 100 S.W. 213; Sorrel_v. Gif- 
ford, (Tex.Civ.App.) 100 S.W. 212; 
Bolton v. Gifford, 100 S.W. 210, 45 
Tex.Civ.App. 140. 


35. Hirsh v. Ogden Furniture & 
Carpet Co., 160 P. 288, 48 Utah 434. 


36. Christenson v. Nelson, 63 P. 
648, 38 Or. 473. 


ot Rudulph v. Wagner, 36 Ala. 


38. Haskell v. Brewer, 11 Me. 258; 
Jones v. Ames, 1 N.H. 133; Hull v. 
tds 7 Barb, (N.Y.) 331, 3 CodeRep. 


39. Haskell v. Brewer, 11 Me. 258; 
Jones v. Ames, 1 N.H. 133; Hull v. Pe- 
eee 7 Barb. (N.Y.) 331, 3 CodeRep. 


40. Hull v. Peters, supra. 
41. Haskell v. Brewer, 11 Me. 258. 


42. People’s Furniture, etc., Co. v. 
Crosby, 77 N.W. 658, 57 Neb. 282, 73 
Am,S.R. 504; Richardson vy. Jackson, 
8 M.&W. 298, 151 Reprint 1051; 
Bevans v. Rees, 5 M.&W. 306, 151 Re- 
print 180; Cadman v. Lubbock, 5 D.& 
R. 289, 16 BE.C.L. 2385; Saunders v. 
Graham, Gow. 121, 5 E.C.L. 891; Black 
veneer Peake N. P. 88, 3 Rev.Rep. 


43. Bevans v. Rees, 5 M.&W. 306, 
151 Reprint 130. 


44. Lohman v. Crouch, 19 Gratt. 
(60 Va.) 331. 


45. Gradle v. Warner, 29 N.E. 1118, 
140. TH. 1233 


46. Stoddard v. Winter Realties, 
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47. . Fime of tender: 
ae yc right to costs see Costs 


OF: 


Bid on execution sale see Execu- 
tions § 617. 


Mortgage debt see Chattel Mortga- 
ges § 454; Mortgages § 924. 

Payment of bill or note see Bills 
and Notes § 840. 


Purchase money by: 
Buyer sek Sales § 514. 


Vendee see Vendor and Purchaser 
[39 Cye 1565]. 


To avoid effect of release see Re- 
lease § 52. 


To discharge lien see Chattel Mortga- 
ges §§ 454, 455; Mortgages § 924; 
Pledges § 174. 

To discharge surety on appeal bond 
see Appeal and Error § 3376. 


To effect redemption see Chattel 
Na od § 582; Executions § 


48. Magaw v. Beals, 1386 N.B. 174, 
242 Mass. 321; Maynard v. Hunt, 5 
Pick. (Mass.) 240; Dewey v. Hum- 
phrey, 5 Pick. (Mass.) 187; Suffolk 
Bank v. Worcester Bank, 5 Pick. 
(Mass.) 106; City Bank v. Cutter, 3 
Pick. (Mass,) 414; Stern v. Maxwell, 
(Tex.Civ.App.) 44 S.W.(2d) 482, 487 
[cit Cyc]; Dixon v. Clark, 5 C.B. 365, 
57 E.C.L. 365; Cotton v. Godwin, 9 
Dowl.P.C. 763, 10 L.J.Exch. 243, 7 M.& 
W. 147; Whitlock v..Squire, 10 Mod. 
81, 88 Reprint 636; Poole v. Cromp- 
ton, 5 Dowl.P.C. 468; Hume v. Pep- 
loe, 8 East 168, 109 Reprint 306; Do- 
bie v. Larkin, 10 Exch. 776; Poole vy. 
Thumbridge, 2 M.&W. 223, 150 Re- 
print 738; May v. Cooper, Fortesc. 
376, 92 Reprint 899. 


49. Seé statutory provisions. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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rule of the common law;°° and the general rule 
now is that in ease of money demands where the 
amount. is liquidated, or capable of being made so 
by mere computation, and the damages are merely 
the interest, a tender may be made after default 
at any time before action.®! But it has been held 
that a tender cannot be made after default where 
the damages are unliquidated,®? where time is of 
the essence of the contract,®* or where a forfeiture 
has been declared,®¢ and a promise to pay in chat- 
tels, or in anything of a fluctuating value, must be 
strictly complied with as to time, and a tender of 
the thing to be paid cannot be made before or after 
the day fixed for payment.®> Where an executory 
contract is silent as to the time of performance, a 
tender must be made within a reasonable time.®* 


[§ 19] 2. Time of Day. To make a tender good 
as to time of day, the genera] rule is that the ten- 


TENDER 


[62 C.J.] 665 


the term of the contract, before the sun sets, pro- 
duce the money or its equivalent and offer to com- 
ply with the contract,®? and the tender must be 
made a sufficient length of time before the sun sets 
so that the money may be counted or the goods ex- 
amined by daylight;°* but where no place for de- 
‘livery is stipulated, it is held that a tender may be 
made at any time before midnight;°® and it has 
been both affirmed®® and denied*®: that a tender is 
good although of specific articles in payment of a 
debt made after sunset where the creditor had been 
absent throughout the day. If it happens that the 
parties meet at the place at an earlier hour of the 
last day, a tender may be made at that time.®? 


{§ 20] 3. Premature Tender.*? Although there is 
some authority to the contrary,** the general rule 
is that a premature tender is unavailable for most 
purposes.*> But where payment may be made “on 


derer must, at the latest time, on 


50. See cases infra this section 
note 51 


51. U.S.—Colby v. Reed, 99 U.S. 
560, 25 L.Ed. 484. 


Cal.—Loughborough v. McNevin, 14 
P. 369, 15 P. 773, 74 Cal. 250, 5 Am. 
S.R. 435; Rottman v. Hevener, 202 P. 
834, 54 Cal.App. 485 (dictum). 


Conn.—Studwell v. Cooke, 38 Conn. 
549; Tracy v. Strong, 2 Conn. 659. 


N.Y.—Browning King & Co. v. 
Chamberlain, 104 N.E. 627, 210 N.Y. 
270; Stieglitz v. Cohen, 126 N.Y.S. 
145, 69 Misc, 634. 


Or.—Hawkins v. Fuller, 240 P. 549, 
116 Or. 433 [quot Cyc]. 


Tex.—Poff v. Miller, _(Commn. 
App.) 235 S.W. 570 [rev (Civ.App.) 
217 S.W. 399, and quot Cyc]. 


52. Day v. Lafferty, 4 Ark. 450. 


Tender where amount of compen- 
sation unliquidated see supra § 4. 


53. California State Life Ins. Co. 
v. Elliott, (Tex.Civ.App.) 193 S.W. 
1096. 


54. Bayley v. Duvall, 2 F.Cas.No. 
1,139, 1 CranchC.cC. 283. 


55. Toulmin v. Sager, 42 Ala. 127; 
Powe v. Powe, 42 Ala. 113; White v. 
Prigmore, 29 Ark. 208; Day v. Laf- 
ferty, 4 Ark. 450; Stucker v. Miller, 5 
Litt. (Ky.) 235; Mingus v. Pritchet, 
14 N.C. 78; Wales v. Cooke, 13 N.C. 
183. 


56. Mass.—Atwood v. Cobb, 16 


- Pick. 227, 26 Am.D. 657. 


Neb.—Coleridge Creamery Co. v. 
Jenkins, 92 N.W. 123, 66 Neb. 129. 


N.Y.—Bass v. White, 65 N.Y. 565. 

Pa.—Roberts v. Beatty, 2 Penr.&W. 
63, 21 Am.D. 410. 

Tenn.—Jones v. Peet, 1 Swan 293. 


Eng.—Ellis v. Thompson, 1 H.&H. 
131, 7 L.J.Exch. 185, 3 M&W. 445, 150 
Reprint 1219. 


[a] What is a reasonable time is 
to be determined in each case by a 
view of all the facts and circum- 
stances attending the transaction. 
Roberts v. Mazeppa Mill Co., 15 N.W. 
680, 30 Minn. 4138. 


57. Ky.—Duckham vy. Smith, 5 T. 
B.Mon. 372; Williams v. Johnson, 
Litt.Sel.Cas. 84, 12 Am.D. 275; Ken- 
dal v. Talbot, 1 A.K.Marsh. 321; John- 
son v. Butler, 4 Bibb 97; Colyer v. 
Hutchings, 2 Bibb 404; Jouett v. 
Waegnon, 2 Bibb 269, 5 Am.D, 602. 


Me.—Wing v. Davis, 7 Me. 31; 


the last day of 


ries v. Albee, 1 Me. 120, 10 Am.D. 


Miss.—Bates v. Bates, 1 Miss. 401, 
12 Am.D. 572. 


R.I.—Hall vy. Whittier, 10. R.I. 530. 
thea raebs w v. Napier, 5 Yerg. 


Vt.—Morton vy. Wells, 1 Tyler 381. 
But see Sweet v. Harding, 19 Vt. 587 
(where the rule was held applicable 
only where the tender is made in the 
absence of the creditor). 


Eng.—Lancashire yv. Kellingworth, 
Comyns 116, 92 Reprint 991, 1 Ld. 
Raym. 686, 91 Reprint 1357, 12 Mod. 
529, 88 Reprint 1498, 3 Salk. 242, 91 
Reprint 862; Wade’s Case, 5 Coke 
1i4a, 77 Reprint 232, 2 Coke Litt. 
202a; Tinckler v. Prentice, 4 Taunt. 
549, 128 Reprint 445. 


[a] Reason for rule.—‘If a man 
should be compelied to receive either 
money or goods in the dark there 
would be great danger of his being 
imposed upon.” Bacon Abr. [quot 
Williams v. Johnson, Litt.Sel.Cas. 
(Ky.) 84, 12 Am.D. 275]. 


[b] Tender before hour for closing 
business.—(1) On the question wheth- 
er a tender must be made at a con- 
venient time before the expiration 
of an earlier hour than sunset, which 
by custom and usage in a particular 
business is the time limited for clos- 
ing the daily business, it has been 
held that where a contract provided 
for the delivery of stock on a speci- 
fied day, the tender made at the ut- 
termost convenient time of the day 
fixed, before the usual time of shut- 
ting the books, was good. Lancashire 
vy. Kellingworth, Comyns 116, 92 Re- 
print 991, 1 Ld.Raym. 686, 91 Reprint 
1357, 12 Mod. 529, 88 Reprint 1498, 3 
Salk. 242, 91 Reprint 862. (2) But in 
a similar later case where it appeared 
that there was more business that 
day than could be transacted before 
the regular closing hour, and for that 
reason the books were again opened 
after that hour, a transfer made _ be- 
fore the regular closing hour was held 
not a good tender. The court held 
that the general rule, which is that a 
tender must be made at the utter- 
most convenient time of the day, 
ought not to be broken through, ex- 
cept in cases of necessity, and that in 
the present case there was no neces- 
sity to break through it, because, as 
the books were again opened in the 
afternoon, the tender ought to have 
been made at the uttermost conven- 
ient time before the shutting of ‘the 
books in the afternoon. Lancashire 


v. Kellingworth, Comyns 116, 92 Re- 
print 991, 1 Ld.Raym. 686, 91 Re- 
print 1357, 12 Mod. 529, 88 Reprint 
1498, 3 Salk. 242, 91 Reprint 862; 
ap aes v. Batty, Str. 777, 93 Reprint 


58. Aldrich y. Albee, 1 Me. 120, 10 
Am.D. 45; Doe v. Paul, 3 C.&P. 613, 
14 B.C.L. 744, 172 Reprint 568. 


59. Smith v. Walton, 10 Del. 141; 
McClartey v. Gokey, 31 Iowa 505: 
Startup v. Macdonald, 6 M.&G. 593, 
46 B.C.L. 598, 184 Reprint 1029. 


- 60. Avery v. Stewart, 2 Conn. 69, 
7 Am.D. 240. 


61. Sweet v. Harding, 19 Vt. 587 
(holding that the rule is the same 
whether the tender is of money or 
specific articles). 


62. Aldrich v. Albee, 1 Me, 120, 10 
Am.D. 45; Hall v. Whittier, 10 R.I. 
530; Startup v. Macdonald, 6 M.&G. 
593, 46 E.C.L. 593, 134 Reprint 1029; 
races Case, 5 Coke 144a, 77 Reprint 


63. Premature tender of payment 
of: 


Bill or note see Bills and Notes § 840. 


Mortgage debt see Chattel Mortgages 
§ 454; Mortgages § 924. 


64 Quynn v. Whetcroft, 3 Harr.& 
M. (Md.) 136, 1 Am.D. 375; M’Hard v. 
Whetcroft, 3 Harr.&M. (Md.) 85; Veve 
v. Fajardo Sugar Grower’s Assoc., 18 
Porto Rico 277. 


65. Cal.—Rhorer v. Bila, 23 P. 274, 
838. Cal. 51. 


CORP aa ere v. Goodwin, 7 Conn. 


Ind.—Bowen vy. Julius, 40 N.E. 700, 
141 Ind. 310; Abshire v. Corey, 15 N. 
E. 685, 113 Ind. 484; Doering vy. 
Schneider, 128 N.E. 936, 74 Ind.App. 
294 (dictum). 


Me.—Portland v. Atlantic, etc., R. 
Co., 74 Me. 241. But see Haton v. Hm- 
erson, 14 Me. 335. 


Mass.—tTrahant y. Perry, 149 N.E. 
149, 253 Mass. 486; Saunders v. Frost, 
5 Pick. 259, 16 Am.D. 394; Kingman 
v. Pierce, 17 Mass. 247. 


Mo.—IDlingworth v. 
11 Mo. 80. 
Mont.—Schultz v. O’Rourke, 45 P. 
634, 18 Mont. 418. 
Neb.—Moore vy. Kime, 61 N.W. 736, 
43 Neb. 517. 
sae Tilo’ v. Britton, 9 N.J.Law 
0. 
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or before’ a day named,®® or within a certain 
time,®? a tender may be made at any time after the 
date of the contract. 


[§ 21] 4. Tender after Action Brought.** At 
common law a tender must be made by a debtor 
before the commencement of the action to recover 
the thing due.*® The rigid rules of the common 
law have been modified in some states by statutes 
which permit tender either after the commencement 
and before the filing of the suit,7° or up to the com- 
mencement of trial}?! and where defendant brings 
himself within the terms of the statute, the tender 
is, of course, sufficient.72, The tender, however, can 
be made only in pursuance of the statute’? and in 
only the particular classes of cases mentioned in the 
statute;‘4 and where a statute provides that a ten- 
der can only be made before the commencement of 
the trial, after the trial it comes too late;*® and a 
statute authorizing a tender at any time before judg- 
ment has been held not applicable to cases where 
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plaintiff is bound to make a tender previous to suit 
to have a standing in court.7® 


[§ 22] 5. Waiver of Objections. An objection 
that the tender is not made in proper time may be 
waived by accepting ‘the tender,’ by failing to ob- 
ject to the time of the tender,’® or by refusing the 
tender solely upon some collateral ground;’® and 
similarly where both parties treat a debt as then 
due, the tender being refused upon some other ground, 
the tenderee cannot defend on the ground that at the 
time of the tender the debt was not due.*° 


[§ 23] C. Place’:—1. Where Place is Appointed. 
If money is ‘ta be paid or goods are to be delivered 
at a certain place, a tender may,®? and must,®? be 
made at that place, and a tender at the place is suf- 
ficient, although the one to whom it is to be made,** 
or the obligation to be paid,®® be absent at the time. 
Where, however, the debtor tenders after maturity, 
and does not find the obligation at the place appoint- 
ed for payment, it has been held that he should seek 


N.Y.—Ellis v. Craig, 7 Johns.Ch. 7, 


Tex.—Bell v. Mast, (Civ.App.) 7 S. 
W.(2d) 102; Shipp v. Anderson, (Civ. 
App.) 173 S.W. 598. 


Eng.—Brown v. Cole, 14 Sim. 427, 
37 Eng.Ch. 427, 60 Reprint 424. 


[a] According to the civil law, 
where a distant day of payment is 
given exclusively for the benefit of 
the debtor, the latter may make a 
tender of the amount due, before the 
time fixed for payment. HEllis v. 
Craig, 7 Johns.Ch. (N.Y.) 7; Pothier 
ObLEPt. EH, c 3 art 3. 


{b] Payment held not premature. 
—A check dated August 30, for prin- 
cipal and interest due August 31 on 
a note has been held not an insuffi- 
cient tender because received by mail 
on August 22, especially where the 
same practice had been followed on 
other occasions without objection, 
and several of such checks had been 
cashed when received, though by 
payee’s attorney, who had no author- 
ity to accept and cash _ postdated 
checks; they being antedated with 
respect to the obligation. Stevens y. 
Hines, 218 P. 57, 63 Cal.App. 80. 


66. Brent v. Fenner, 4 Ark. 160; 
Barbee vy. Inman, 4 Blackf. (Ind.) 420; 
Sanders v. Burk, (Va.) 22 S.E. 516. 


[a] The phrases “in sixty days,” 
“in sixty days from’ date,” “in sixty 
days from day of the date,” are held 
to mean that the debt falls due the 
number of days mentioned after the 
date of the contract, and a tender can- 
not be made before the end of the pe- 


riod. Henry v. Jones, 8 Mass. 453. 
67. Buffum v. Buffum, 11 
451; Gilman v. Moore, 14 Vt. 457. 


68. Effect of tender after suit on 
liability for costs see Costs § 139. 


69. Colo.—Denver, etc., R. Co. v. 
Harp, 6 Colo. 420. 


Neb.—Whiteman y. Perkins, 76 N. 
W. 547, 56 Neb. 181. 


N.J.—Levan v. Sternfield, 25 A. 854, 
55 N.J.Law 41. 


N.Y.—Browning v. Chamberlain, 
104 N.E. 627, 210 N.Y. 270; Jackson 
v. Law, 5 Cow. 248 [aff 9 Cow. 641]. 


N.C.—Winningham v. Redding, 51 
N.C. 126; Murray v. Windley, 29 N. 
C. 201, 47 Am.D. 324. 


Ohio.—Conklin vy. Tyler, 20 OhioCir. 
Ct.N.S. 133. 


S.C.—Porter v. Dixie Fire Ins. Co., 
93 S.B. 141, 107 S.C. 3938; Fishburne 
v. Sanders, 10 S.C.L. 242. 


ay sa eae Ld v. Andrews, 3 Coldw. 
380. 


Tex.—Berry v. Davis, 13 S.W. 978, 
77 Tex. 191, 19 Am.S.R. 748; Simon 
ve Allen; +13) S:W. 296,76" Tex 398: 
California State Life Ins. Co. v. El- 
liott, (Civ.App.) 1938 S.W. 1096. 


[a] Where an action has been dis- 
continued and another commenced, 
(1) a tender made after the discon- 
tinuance and before the commence- 
ment of the second action is a tender 
before the action. Johnson v. Clay, 
7 Taunt. 486, 2 E.C.L. 459, 129 Reprint 
195; 3 Bl.cComm. p 304 note 19. (2) 
A tender by plaintiff of the amount 
due on a judgment, before it is plead- 
ed as a set-off, is a tender before ac- 
tion, although made after the action 
was commenced; a set-off or coun- 
ter-claim being not in litigation until 
Wien Hassam vy. Hassam, 22 


70. See statutory provisions. 
71. See statutory provisions. 
72. Call y. Lothrop, 39 Me. 434. 


73. Beil v. Supreme Council A. L. 
H., 58 N.Y.S. 1049, 42 App.Div. 168, 
29 N.Y.Civ.Proc. 332. 


74. Browning King & Co. v. Cham- 
berlain, 104 N.E. 627, 210 N.Y. 270; 
Burrows v. Maritime Warehouse Co., 
175 N.Y.S. 698, 188 App.Div. 221; 
Wagman y. Bakst, 164 N.Y.S. 28, 99 
Mise. 276; Stover v. Chasse, 29 N.Y. 
S. 291, 9 Misc. 45. 


75. Houston y. Sledge, 8 S.E. 145, 
101 N.C. 640, °2 L.R.A. 487; Pell v. 
Chandos, (Tex.Civ.App.) 27 S.W. 48. 


76. Farquhar v. Iles, 2 So. 791, 39 
La.Ann. 874. 


77. Emery v. Langley, 1 Idaho 694; 
Stow v. Russell, 36 Ill. 18; Adams y. 
Helm, 55 Mo. 468. 


78. Smith v. Loeb, 166 P. 1026, 33 
Cal.App. 790. 


79. Ala.—Murphy Vv. Schuster 
Springs Lumber Co., 111 So. 427, 215 
Ala. 412, 416 [cit Cyc]. 


Iil.—Hanna vy. Ratekin, 43 Ill. 462. 
Mo.—Adams vy. Helm, 55 Mo. 468. 


N.Y.—Buck v. Burk, 18 N.Y. 837; 
Cythe v. La Fontain, 51 Barb. 186; 


Gould vy. Banks, 8 Wend. 562, 24 Am. 
Dy 90! 


Okl.—Minneapolis Steel & Machin- 
ony Co. vy. Couch, 291 P. 74, 144 Okl. 


80. Doering v. Schneider, 128 N.E. 
936, 74 Ind.App. 294; Wyckoff v. An- 
thony, 90 N.Y. 442 [aff 9 Daly 417, 11 
N.Y.Wkly.Dig. 345]. 


81. Place of tender: 


As affecting running of interest see 
Interest § 146. 


Dues and fines of building and loan 
association see Building and Loan 
Associations § 58. 


Performance of escrow agreement see 
Escrows § 27. 


Price of goods sold see Sales § 514. 


Price of land sold see Vendor and Pur- 
chaser [39 Cye 1565]. 


82. Logan v. Hartwell, 5 Kan. 649; 
Stansbury v. Embrey, 158 S.W. 991, 
128 Tenn. 103, 47 L.R.A.N.S. 980. 


83. Price v. Cockran, 1 Bibb (Ky.) 
570; Adams vy. Rutherford, 8 P. 896, 
13 Or. 78; Roberts vy. Beatty, 2 Penr. 
&W. (Pa.) 63, 21 Am.D. 410; Saunder- 
son v. Bowes, 14 East 500, 104 Re- 
print 693. 


[a] If the obligation be a note, a 
tender at the place designated is nec- 
essary, although the note is not there, 
Isbell v. Walton Trust Co., 163 P. 
716, 63 Okl. 182; McCauley v. Leavitt, 
37 P. 164, 10 Utah. 91. 


[b] If the obligation provides for 
payment at one of two or more places, 
the debtor must give the creditor rea- 
sonable notice of his election. Ald- 
rich v. Albee, 1 Me. 120, 10 Am.D. 45; 
Barrett v. Eller, 51 N.C. 550; Thomas 
v. Watt, 20 OhioCir.Ct.N.S, 500. 


84. Eaton, ete, R. Co. v. Hunt, 20 
Ind. 457; Balme v. Wambaugh, 16 
Minn, 116; Mahan v. Waters, 60 Mo. 
ae Judd v. Ensign, 6 Barb. (N.Y.) 


[a] Where a debt may be paid in 
specific articles, readiness at the time 
and place designated is a good tender, 
although the creditor is not present. 
Mingus v. Pritchet, 14 N.C. 78; Bar- 
ney v. Bliss, 1 D.Chipm. (Vt.) 399, 
12 Am.D. 696. 


85. Stansbury v. Embrey, 158 S. 
we 991, 128 Tenn. 103, 47 L.R.A.N.S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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_ out the payee to make his tender.’ A tender to the 
person at a place other than the one designated is 
good, unless objected to on that ground.§7 A eredi- 
tor need not wait for a request but may appoint the 
place immediately after the execution of the note 
upon which tender is to be made.’§ 


[§ 24] 2. Where No Place Is Appointed. At com- 
mon law with respect to the payment of money, or 
portable articles, where the time but no place of pay- 
ment is specified, and no place of payment is fixed 
by law, the rule is that the tenderer must seek the 
tenderee and make a tender to him wherever he can 
be found,*® and a tender anywhere to the person 
of the tenderee is good,®® the tenderer being required 
to exercise due diligence and good faith to find the 
tenderee;°! and the money or portable articles must 
-be tendered at the tenderee’s residence if it can be 
found ;°? but the tenderer is not bound to go out 
of the state to find the tenderee.®? And where it ap- 
pears that the ereditor has absented himself for 
the purpose of evading a tender, the tender mav be 
made, at the house of the creditor, to his family.®4 
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an agent, it is the duty of the debtor to call upon 
the agent to appoint a place.?® Where the obliga- 
tion is payable in goods the fact that the creditor 
is domiciled abroad does not absolve the debtor from 
the duty of making an inquiry as to where he will 
receive the goods.°® If the obligation be a mer- 
chant’s payable on demand in goods, or a mechanie’s 
payable in his wares, the law implies that the ware- 
house, store, or shop, as the case may be, is the place 
agreed upon by the parties for tender.®? If the 
article is ponderous, the tenderer before the day 
of tender must ascertain from the tenderee where he 
will receive it;°® and if the creditor cannot be 
found, or if he refuses to appoint any place, or to ap- 
point a reasonable place, the debtor may himself 
select any suitable and reasonable place and make a 
delivery there, with notice to the creditor, if he ean 
be found.®® 


[§ 25] 3. Deposit in Bank or Other Depository. 
A deposit in a bank or other designated place of 
pavment on the day fixed of the amount due is a 
good tender if the obligation is payable at such 


Where a ereditor on removing from the state leaves 


86. McClellan v. 
1002, 45 Idaho 541. 


87. Union Mut. L. Ins. Co. v. Un- 
ion Mills Plaster Co.. 37 F. 286, 3 L 
R.A. 90: Cropp v. Hambleton, Cro. 
Eliz. 48, 78 Reprint 310. 


88. -Aldrich y. Albee, 1 Me. 120, 10 
Am.D. 45. 


89. King v. Finch, 60 Ind. 420: 
Berley v. Columbia, etc., R. Co., 64 
S.E. 397, 82 S.C. 232; Startup v. Mac- 
donald, 6 M.&G. 593, 46 E.C.L. 593, 
134 Reprint 1029; Cranley v. Hillary, 
2 M.&S. 120,°105 Reprint 327. 


90. Bates v. Bates, 1 Miss. 401, 12 
Am.D. 572; Hunter v. Le Conte, 6 
Cow: (N.Y.) 728; Slingerland v. 
Morse, 8 Johns. (N.Y.) 474. 


91. Lehman v. Moore, 
93 Ala. 186; Bancroft v. Sawin, 9 N. 
E. 539, 143 Mass. 144; Southworth vy. 
Smith, 7 Cush. (Mass.) 391; Leaird v. 
Smith, 44 N.Y. 618, 42 How.Pr. 56: 
Howard v. Holbrook, 22 N.Y.Super. 
237, 23 How.Pr. 64. 


[a] It is the debtor’s duty to make 
inquiries for the creditor of those 
most likely to know his whereabouts. 
Lehman y. Moore, 9 So. 590, 93 Ala. 
186; Bancroft v. Sawin, 9 N.E. 539, 
143 Mass. 144. : 


92. Ill.—Borah v. Curry, 
66. 


Ind.—Taylor v. Meek, 4 Blackf. 388. 


Ky.—Galloway v. Smith, Litt.Sel. 
Cas. 132; Wilmouth v. Patton, 2 Bibb 
280; Grant v. Groshon, Hard. 85, 3 
Am.D. 725; Letcher v. Taylor, Hard. 
TO) iuittell iv.) INichols, “Hard 66; 
Chambers v. Winn, Ky.Dec. 166, 2 Am. 
5 Day (a ba 

Minn.—Morey v. Enke, 5 Minn. 392. 

Mo.—Dameron vy. Belt, 3 Mo. 213. 

N.H.—Miles v. Roberts, 34 N.H. 
245. 

N.Y.—Grussy v. Schneider, 55 How. 
Pr. 188; Stoker v. Cogswell, 25 How. 
Pr. 267; Smith v. Smith, 25 Wend. 405, 
2 Hill 351; La Farge v. Rickert, 5 
Wend, 187, 21 Am.D. 209; Goodwin 
v. Holbrook, 4 Wend. 377. 


N.C..Mingus v. Pritchet, 14 N.C. 


Davis, 263 P 
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9 So. 590," 


Ohio.—Wagers v. Dickey, 17 Ohio 
439, 49 Am.D. 467; Thomas v. Watt, 
20 OhioCir.Ct.N.S. 500. 


Pa.—Barr vy. Myers, 3 Watts & S. 
295: Roberts v. Beatty, 2 Penr.&W. 
63, 21 Am.D. 410. 


R.I.—Hall v. Whittier, 10 R.I. 530. 
Vt.—Morton v. Wells, 1 Tyler 381. 


[a] The place of residence at the 
time the contract was made is the 
place where tender should be made 
unless the tenderer has knowledge of 
a change thereof. Borah v. Curry, 
12 Ill. 66; Barker vy. Jones, 8 N.H. 413. 


93. Iowa.—Young v. Daniels, 2 
Iowa 126, 68 Am.D. 477. But see 
Crawford v. Paine, 19 Iowa 172 


(where statute provides for offer in 
writing). 
Me.—Howard v. Miner, 20 Me. 325. 


Mass.—Tasker v. Bartlett, 5 Cush. 
359. 


Minn.—Gill v. Bradley, 21 Minn. 15. 


Miss.—Jones v. Perkins, 29 Miss. 
139, 64. Am.D. 136.’ 


N.Y.—Houbie v. Volkening, 49 How. 
Pr. 169: 


Pa.—Santee v. Santee, 64 Pa. 473; 
Allshouse vy. Ramsay, 6 Whart. 331, 
37 Am.D. 417. 


94. Judd v.. Ensign, 6 Barb. (N. 
eee 


“95. Santee v. Santee, 64 Pa. 473. 


96. White v. Perley, 15 Me. 470; 
Bixby v. Whitney, 5 Me. 192. 

97. Me.—Dunn y. Marston, 34 Me. 
379. 


Mass.—Mason y. Briggs, 16 Mass. 
453. 


N.Y.—Rice v. Churchill, 2 Den. 145; 
Goodwin v. Holbrook, 4 Wend. 377. 


Tex.—Hughes v. Prewitt, 5 Tex. 
264. 


Va.—Dandridge v. Harris, 1 Wash. 
(1 Va.) 326, 1 Am.D. 465. 


98. Me.—Bean vy. Simpson, 16 Me. 
49, 


Minn.—Morey vy. Enke, 5 Minn, 392. 


N.H.—Wiggin v. Wiggin, 43 N.H. 
561, 80 Am.D. 192;° Miles v. Roberts, 
e 


bank or depository,” but not otherwise.’ 


Where an 


24 N-H. 245; Currier v. Currier, 2 N. 
H. 75, 9 Am.D. 43. 


N.Y.—La Farge vy. Rickert, 5 Wend. 
187, 21 Am.D. 209; Sheldon v. Skin- 
ner, 4 Wend. 525, 21 Am.D. 161; Barns 
v. Graham, 4 Cow. 452, 15 Am.D. 394. 


N.C.—England v. Witherspoon, 2 N. 
C,, 361. 


Pa.—Stewart v. Morrow, 1 Grant 
204; Roberts v. Beatty, 2 Penr.&W. 
63, 21 Am.D. 410. 


Tex.—Deel v. Berry, 21 Tex. 463, 73 
Am.D. 236. 


Wis.—Mallory v. Lyman, 3 Pinn. 
443, 4 Chandl. 143. 


Iing.—Cheney’s Case, 3 Leon. 260, 
74 Reprint 672. 


£9. Howard v. Miner, 20 Me. 325; 
Miles v. Roberts, 34 N.H. 245. 


1. Keeping tender good by depos- 
iting money see infra § 64. 


2. U.S.—Cheney v. Libby, 10 S.Ct. 
498, 134 U.S. 68, 33 L.Ed. 818; Wal- 
lace v. McConnell, 13 Pet. 136, 10 L. 
Ed. 95;,Cheney v. Bilby, 74 F. 52, 20 
C.C.A. 291 [cert den 17 S.Ct. 992, 164 
U.S. 705, 41 L.Ed. 1180]. 


La.—Redman y. Murrel, 42 So. 49, 
117 La. 516. 


Mass.—Carley v. Vance, 17 Mass. 
9. : 


Mo.—Hennessy v. Woodling, 199 S. 
W. 564. 


N.Y.—Riley v. Cheeseman, 27 N.Y. 
S. 453, 75 Hun 387; Hill v. Place, 30 
N.Y.Super. 389, 5 Abb.Pr.N.S. 18, 36 
How.Pr. 26. 


Pa.—-Miller v. New Orleans Bank, 
5 Whart. 503, 34 Am.D. 571. 


[a] A maker cr acceptor of note 
payable at bank, who calls at the bank 
on the due day ready to pay it, but 
does not find the instrument there, 
may make a special deposit of the 
money there, to meet the note when 
presented. See Wallace v. McConnell, 
13) Pet, (U.S.)-136, 10 L.Bd. 95. 


3. Cassville Roller Mill Co. v. 
4Otna Ins. Co., 79 S.W. 720, 105 Mo. 
App. 146; Sheets v. Hocker, 128 P. 
725, 34 Okl. 676; Harvey v. Bowman, 
136 N.W. 342, 91 Neb. 569. 
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obligation is payable at any bank in a certain place, 
and the creditor fails to elect at what bank he will 
receive payment, a good tender may be made by 
depositing the amount due in the bank used as a 
depository by the creditor.* 


[§ 26] D. Medium®—1. In General. A tender of 
money in satisfaction of an obligation payable in 
money, to be unobjectionable, must be made in what- 
ever form of money is, at the time, legal tender for 
the payment of debts.® 


[§ 27] 2. Bank Notes.7? A tender in bank notes 
may or may not constitute a good tender as dependent 
on whether bank notes are to be regarded as legal 
tender.® 


[§ 28] 3. Checks.° The general rule is that an 
offer of a bank check for the amount due is not a 
good tender,?° and this is true even though the check 
is certified.11 
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[§ 29] 4. Drafts on Individuals. A draft on an~ 
individual, who may or may not pay it, is not in 
any sense a legal tender.?? 

[§ 30] 5. Tender of Specific Articles. If the debt 
is payable in either of two kinds of property, the 
tender must be wholly of one kind or of the other,** 
and if payable in several kinds, the tender must 
be made of all the kinds and not of some only.** 


[§ 31] 6: Waiver of Objections—a. In General. 
As a general rule objections to the medium in which 
tender is made may be waived,!® and this rule is 
statutory in some jurisdictions.*® 


[§ 32] b. Bank Notes or Other Lawful Money. 
Thus, an objection to a tender of bank bills or other 
money not legal tender, but which is lawful money,** 
current and circulating at par,!® is deemed to be 
waived, if at the time the money is offered objec- 
tion be not taken that the money is not legal tender.*® 


4, Stansbury v. Embrey, 158 S.W.| W. 364, 206 Mich. 599. 


991, 128 Tenn. 108, 47 L.R.A.N.S. 980 
5. Medium of tender: 


aya of goods sold see Sales §§ 514, 


To discharge surety see Principal and 
Surety § 185. 

To effect redemption from execution 
sale see Executions § 740. 


6. U.S.—Juilliard v. Greenman, 4S. 
Ctl I10 U.S) 42128 Lad 2043 
Knox vy. Lee, 12 Wall. 457, 20 L.Ed. 
287. 


Tll.—Wynkoop v. Cowing, 21 I11. 
570. 


Ind.—Martin y. Bott, 46 N.E. 151, 
17 Ind.App. 444. 


Mich.—Buchegger y. Shultz, 13 
Mich. 420, 14 Am.L.Reg. 95. 


N.J.—Shotwell vy. Dennman, 1 N.J. 
Law 174. 


Eng.—Polglass v. Oliver, 2 Cromp. 
&J. 15, 149 Reprint 7. 


[a] In Newfoundland it has been 
held that sterling money cannot be 
tendered in discharge of demands in 
currency, until their value in respect 
to one another is fixed and determined 
by lawful authority. Booking v. 
Thomas, 4 Newfoundl. 1. 


[b] Subsequent depreciation.—A 
tender at the time the obligation is 
due in money current at that time 
is good and it has been held that the 
creditor must bear the loss if such 
money is afterward debased. Pong v. 
Lindsay, Dyer 82a, 73 Reprint 178. 


What constitutes legal tender see 
Payment §§ 20-28. 
: 7. Defined see Bank Note 6 C.J. p 
183. 

8. Bank notes as legal tender see 
Payment §§ 29, 30. 

9. Defined see Bills and Notes §§ 
12-15. 
i eneck as payment see Payment §§ 
0-53. 

10. Colo.—Larsen y. Breene, 21 P. 
498, 12 Colo. 480. 

D.C.—Barbour y. Hickey, 2 App.D. 
C200 24 1u.RoA.. 763. 

Ill—Harding v. Commercial Loan 
ees 84 Ill. 251; Sloan y. Petrie, 16 Ill. 

Ind.—State Life Ins. Co. v. Pletch- 
er, 134 N.E. 876, 78 Ind.App. 128. 


Mich.—Zimmerman y. Miller, 173 N. 
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Miss.—Collier v. White, 6 So. 618, 
67 Miss. 133. 


Neb.—Te Poel yv. Shutt, 78 N.W. 
288, 57 Neb. 592. 


N.Y.—Matter of Collyer, 108 N.Y.S. 
600, 124 App.Div. 16; Volk v. Olsen, 104 
N.Y.S. 415, 54.|Mise.- 227; Block v. 
Garfield, 61 N.Y.S. 918, 30 Misc. 821; 
Rumpf v. Schiff, 109 N.Y.S. 51; Mar- 
tin v. Clover, 17 N.Y.S. 638, 63 Hun 
628 [appeal dism 33 N.E. 744, 137 N. 
Y. 615]; Grussy v. Schneider, 50 How. 
Pr. 134 [aff 55 How.Pr. 188]. 


S.C.—Aldrach v. South Carolina 
Light, Power & Rys. Co., 85 S.E. 164, 
101 S.G.232: 


Que.—Ashkanase vy. Darlymple, 38 
Dom.L.R. 260, 24 Rev.deJur. 26. 


11. U.S.—Simmons vy. Swan, 11 F. 
(2d) 267 [cert gr 47 S.Ct. 91, 273 U, 
S. 675, 71 L.Ed. 834]; Servel v. Jamie- 
son, 255 F. 892, 167 C.C.A. 212. 


D.C.—Barbour v. Hickey, 2 App.D. 
C. 207, 24 L.R.A. 768. 


Ky.—Hobbs vy. Ray, 96 S.W. 589, 
29 Ky.L. 999. 


Md.—First Mortgage Bond Home- 
Ps acters he v. Nelson, 135 A. 139, 15] 


W.Va.—Bickel y. Sheppard, 127 S.E. 
41, 98 W.Va, 305. 


12. Galluchat vy. Pittman, 288 FE. 
917 [aff 288 F. 928]. 


13. Townsend vy. 
(Conn.) 327. 


sent Thompson v. Gaylard, 8 N.C. 


15. See cases infra §§ 31-37. 


16. See statutory provisions; and 
cases infra §§ 31~-387. 


[a] In North Dakota, under Rev. 
Codes. (1905) § 5260, providing that 
all objections to the mode of an of- 
fer of performance, which the credi- 
tor has an opportunity to state at the 
time to the person making the offer 
and which would be then obviated by 
him are waived by the creditor, if not 
then stated, an objection to the medi- 
um of tender is waived by not object- 
ing to the form of tender. Ugland y. 
Farmers’ & Merchants’ State Bank of 
Knox, 137 N.W. 572, 28 N.D. 536. 


17. Martin v. Bott, 46 N.E. 151, 17 
Ind.App. 444. 


[a] An objection to the medium of 
payment cannot be disregarded, al- 


Wells, 3 Day 


x 


though the real motive for refusing 
the tender is to get rid of the con- 
tract. Decamp v. Feay, 5 Serg.&R. 
(Pa.) 323, 9 Am.D. 372. 


18. Ward v. Smith, 7 Wall. (U.S.) 
447, 19 L.Ed. 207, 210. 


“The doctrine that bank-bills are a 
good tender, unless objected to at the 
time, on the ground that they are not 
money, only applies to current bills, 
which are redeemed at the counter of 
the bank on presentation, and pass at 
par value in business transactions at 
the place where offered. Notes not 
thus current at their par value, nor 
redeemable on presentation, are not a 
good tender to principal or agent, 
whether they are objected to at the 
time or not.” Ward v. Smith, supra. 


[a] If a tender is made in depre- 
ciated bank notes, the refusal to ac- 
cept may be presumed to arise from 
the fact of such depreciation. Cock- 
rill vy. Kirkpatrick, 9 Mo. 697. . 


19. U.S.—U. S. Bank v. Georgia 
Bank, 10 Wheat. 333, 6 L.Ed. 334. 


Ala.—May v. Findley, 66 So. 463, 
189 Ala. 196, 197 [cit Cyc]; Haynes v. 
Wheat, 9 Ala. 239; Seawell v. Henry, 
6 Ala. 226. 


Del.—Wood v. Bangs, 48 A. 189, 18 
Del. 435; Corbit v. Smyrna Bank, 2 
Del. 235, 30 Am.D. 635. 


Fla.—Spann v. Baltzell, 1 Fla. 301, 
46 Am.D. 346. 


Ill—New Hope Delaware Bridge 
Co. v. Perry, 11 Ill. 467, 52 Am.D. 443; 
Keyes v. Jasper, 5 Ill. 305. ~ 


Ky.—Jones v. Overstreet, 4 T.B. 
Mon. 547. 


La.—MacLeod vy. Hoover, 105 So. 
305, 159 La. 244. 


Me.—Hoyt v. Byrnes, 11 Me. 475. 


Mass.—Snow v. Perry, 9 Pick. 539; 
Phillips v. Blake, 1 Mete. 156. 


Mich.—Koehler v. Buhl, 54 N.W. 
157, 94 Mich. 496; Beebe v. Knapp, 28 
Mich. 53; Fosdick v. Van Husan, 21 
Mich. 567; Welch v. Frost, 1 Mich. 30, 
48 Am.D. 692. 


Mo.—Smith v. Reserve Loan L. Ins, 
Co., 184 S.W. 464, 267 Mo. 342; Cock- 
rill v. Kirkpatrick, 9 Mo. 697; Wil- 
liams v. Rorer, 7 Mo. 556. 


N.H.—Brown v. Simons, 44 N.H. 
475; Cummings v. Putnam, 19 N.H. 
569; Sargent v. Graham, 5 N.H. 440, 
22 Am.D. 469. , 


N.Y.—Handy v. Dobbin, 12 Johns, 


Cee) a 


Pray 


§§ 32-33] 


An acceptance of the tender is a waiver of an objec- 
tion to the quality of the money tendered.?° 


_ [§ 33] ¢. Checks. A tender of payment by a check 
is as effective as a tender of currency if the objec- 
tion is expressly waived,?! or if there be no timely 
objection to this form of tender.2?. Thus if the check 
is retained,?* or returned without objection of any 
kind,?* or where it is refused, not on the ground that 


220. 


N.C.—Gaylord v. McCoy, 77 S.E. 
959, 161 N.C. 685. 


Ohio.—Jennings v. Mendenhall, 7 
Ohio St. 257; Wheeler v. Knaggs, 8 
Ohio 169. 


S.C.—State v. Moseley, 10 S.C. 1. 


Tenn.—Greenwald v. Roberts, 4 
Heisk. 494; McDowell v. Keller, 4 
Coldw. 258; Noe v. Hodges, 3 Humphr. 
162; Cooley v. Weeks, 10 Yerg. 141; 
Lowry v. McGhee, 8 Yerg. 242; Ball 
v. Stanley, 5 Yerg. 199, 26 Am.D. 263. 


ana re v. Greenbanks, 24 Vt. 


Wis.—Klauber v. Biggerstaff, 3 N. 
W. 357, 47, Wis. 551, 32 Am.R. 778. 


Eng.—Gillard v. Wise, 5 B.&C. 134, 
7 D.&R. 523, 11 E.C.L. 399, 108 Reprint 
49; Grigsby v. Oakes, 2 B.&P. 526; 
Tiley v. Courtier, 2 Cromp.&J. 16 
note; Polglass v. Oliver, 2 Cromp.&J. 
15, 149 Reprint 7; Brown v. Saul, 4 
Esp. 267, 170 Reprint 714; Lockyer 
v. Jones, Peake N. P. 180 note, 3 Rev. 
Rep. 682 note; Owenson vy. Morse, 7 
T.R. 64, 101 Reprint 856; Wright v. 
Reed, 3 T.R. 554, 100 Reprint 729. 


N.B.—Stewart v. Freeman, 2 N.B. 
Eq. 451. 


[a] Thus (1) where a tender of 
money is rejected on the sole ground 
that it is less than the amount 
claimed to be due, there is a waiver 
as to the kind of money tendered. 
May v. Findley, 66 So. 463, 189 Ala. 
196, 197 [eit Cyc]. (2) Federal re- 
serve bank notes, and other notes con- 
stituting part of common currency of 
country, are recognized as good ten- 
der for money, unléss specially ob- 
jected to. MacLeod v. Hoover, 105 So. 
305, 159 La. 244. 


[b] Reason for rule.—‘“To hold 
such a tender good, grows out of the 
circumstance, that when no objection 
is made, the party making the tender 


is lulled into security, when if objec-| 


tion was made, he could, in most 
cases, readily obviate it, by procuring 
specie.” Seawell v. Henry, 6 Ala. 226, 
229. 


[c] Tender to agent.—Where an 
agent or clerk authorized to receive 
payment fails to object to current 
bank bills on the ground that they 
are not legal tender the objection is 
waived and the tender is good. Ward 
v. Smith, 7 Wall. (U.S.) 447, 19 L.Ed. 
207; People v. Mayhew, 26 Cal. 655; 
Hoyt v. Byrnes, 11 Me. 475. 


Right to make tender to agent or 
clerk see infra § 56. 


20. Bickle v. Beseke, 23 Ind. 18. 


21. Jennings v. Mendenhall, 7 Ohio 
St. 257; Cubitt v. Gamble, 63 Sol.J. 
287. ‘ 


22. Gaunt v. Alabama Bound Oil 
& Gas Co., 281 F: 6538, 23 A.L.R. 1279; 
Murray v. American Sav. Bank, 197 
N.W. 69, 197 Iowa 318. 


[a] “This is especially true where 
the offerer could readily obtain the 
money and tender it in time, if the 
person receiving the check had made 


cca 
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objection in time.” Gaunt v. Alabama 
Bound Oil & Gas Co., 281 F. 653, 655, 
23 A.L.R. 1279. 


23. Bunte v. Schumann, 92 N.Y.S. 
806, 46 Mise. 593; Hawkins v. Fuller, 
240 P. 549,-116 Or. 483; Hirsh v. Og- 
den Furniture & Carpet Co., 160 P. 
283, 48 Utah 434; Moore v. Twin 
City Ice & Coal Storage Co., 159 P. 
779, 92 Wash. 608, Ann.Cas.1918D 540. 
But see Jennings v. Mendenhall, 7 
OhioSt. 257 (where the court said in 
effect that the reason for the doctrine 
that mere silence is a waiver of the 
objection to the medium of payment, 
does not fully apply to checks). 


Retention of check or draft as 
waiver of tender of money as condi- 
tion precedent to cancellation of in- 
anEnee policy see Fire Insurance § 


[a] Tender of a certified check in 
payment of a debt is sufficient, where 
no objection is made to the form in 
which the tender is made. Germania 
L. Ins. Co. v. Potter, 109 N.Y.S. 435, 
124 App.Div. 814 [rev 107 N.Y.S. 912, 
57 Mise. 204]. 


24 Hirsh v. Ogden Furniture & 
Carpet Co., 160 P. 288, 48 Utah 434; 
Moore v. Twin City Ice & Cold Stor- 
age Co., 159 P. 779, 92 Wash. 608. 


25. Cal.—Stevens v. Hines, 218 P. 
57, 63 Cal.App. 80; Wilkinson v. Fish- 
erman’s & Canner’s Supply Co., 206 P. 
761, 57 Cal.App. 155. 


Idaho.—Boise Lumber Co. v. Inde- 
pendent School Dist. of Boise City, 
214 P. 148, 36 Idaho 778. 


Ind.—Kitchell v. Schneider, 103 N. 
E. 647, 649, 180 Ind. 589 [cit Cyc]. 


Towa.—Steckel v. Selix, 197 N.W. 
918, 198 Iowa 339. 


Ky.—Stacy v. Reams, 299 S.W. 193, 
221 Ky. 573; Neal v. Finley, 124 S.W. 
348, 186 Ky. 346. 


Mich.—Murphy vy. Frank P. Miller 
Corporation, 200 N.W. 974, 229 Mich. 
162; Browning v. Crouse, 40 Mich. 
Bie) 


Mo.—Walsh v. St. Louis Exposi- 
tion, etc., Assoc., 14 S.W. 722, 101 Mo. 
534. 


N.Y.—Bunte v. Schumann, 92 N.Y.S. 
806, 46 Misc. 593. 


Okl.—American Oil & Refining Co. 
v. Clements, 225 P. 349, 98 Okl. 258. 


Pa.—Schaeffer v. Coldren, 85 A. 98, 
237 Pa. 77, Ann.Cas.1914B 175. 


Porto Rico.—Veve v. Fajardo Sugar 
Growers’ Assoc., 18 Porto Rico 277. 


Tex.-—Eureka Producing Co. v. 
Hoyt, (Civ.App.) 266 S.W. 203. 


Que.—Forest v. Ruthenberg, 61 
Que.Super,. 217. 


[a] Thus tender by check to the 
president of a corporation has been 
held sufficient in view of his insuffi- 
cient reason then given for its refus- 
al, namely, that it would not be ac- 
cepted till a personal matter was ad- 
justed. Murphy v. Frank P. Miller 
Corporation, 200 N.W. 974, 229 Mich. 
162. 
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it is not legal tender, but upon some other ground,?> 
as that it is not drawn for the sum the creditor de- 
mands,*® or that it is not made in time,?7 the objec- 
tion to the check is waived and the tender is good 
as far as the medium of payment is concerned. A 
check which is only good for depreciated currency is 
not a good tender at a place designated, if the per- 
son to receive it is not present, and has no oppor- 
tunity to object to the tender.?8 


But even where 


[b] Rule not  applicable.—(1) 
Where the seller objected to the check 
tendered in payment of purchase 
price because it was not certified, that 
he also stated he would refuse a 
proper tender because he regarded the 
contract as terminated does not pre- 
vent his reliance, in an action against 
him by the seller, upon the insuffi- 
ciency of the tender because of failure 
to certify the check. Strasbourger v. 
Leerburger, 134 N.E. 834, 233 N.Y. 55. 
(2) Demanding that the check be 
drawn ina particular way has been 
held to be no waiver of the objection 
that money is not tendered. Murphy 
v. Gold, etc., Tel. Co., 3 N.Y.S. 804, 


'e] Certified check.—Thompson v. 
Crains, 128 N.E. 508, 294 Ill. 270, 12 
A.L.R. 931 [mod on other grounds 216 
Ill.App. 300]; Schaeffer -v. Coldren, 
85 A. 98, 237 Pa. 77, Ann.Cas.1914B 
175; Eureka. Producing Co. v. Hoyt, 
(Tex.Civ.App.) 266 S.W. 203. \ 


26. Idaho.—Boise Lumber Co, v. 
Independent School Dist. of Boise 
City, 214 P. 1438, 36 Idaho 778. 


Tll.—Thompson v. Crains, 128 N.E. 
508, 294 Ill. 270, 12 A.L.R. 931 [mod 
on other grounds 216 Ill.App. 300]. 


Ind.—Kitchell v. Schneider, 103 N. 
BE. 647, 180 Ind. 589; Beatty v. Miller, 
94 N.E. 897, 47 Ind.App. 494. 


Iowa.—Shay v. Callanan, 100 N.W. 
55; 124 Iowa 370. 


Md.—Bonaparte v. Thayer, 52 A. 
496, 95 Md. 548; McGrath v. Gegner, 
26 A. 502, 77 Md. 331, 39 Am.S.R. 415. 


Neb.—Ricketts v. Buckstaff, 90 N. 
W. 915, 64 Neb. 851. 


N.Y.—Mitchell v. Vermont Copper 
Min. Co., 67 N.Y. 280 [aff 40 N.Y. 
Super. 406]. 


Okl.—Rupard v. Rees, 220 P. 8938, 94 
Okl. 49. 


Pa.—Pershing v. Feinberg, 52 A. 22, 
203 Pa. 144. 


Tex.—O’Connor v. Kirby Inv. Co., 
(Civ.App.) 262 S.W. 554; Hurt v. 
Hommel, (Civ.App.) 240 S.W. 632. 


Eng.—Jones v. Arthur, 8 Dowl.P.C. 
442, 


[a] Certified check.—Thompson v. 
Crains, 128 N.E. 508, 294 Ill. 270, 12 
A.L.R. 931 [mod on other grounds 216 
Til.App. 300]; Taylor v. Hemphill, 
(Tex.Civ.App.) 238 S.W.°986; Bickel 
v. Sheppard, 127 S.H. 41, 98 W.Va. 305. 


[b] If a tender is made in the 
form of a check in a letter and no ob- 
jection is made to the medium but 
only to the quantum of the tender, it 
is good if actually sufficient in 
amount. Jones v. Arthur, 8 Dowl.P. 
C. 442. 


Amount of tender see supra §§ 6— 
ly 


27. McLeod v. Hoover, 105 So, 305, 
159 La. 244; Kollitz v. Equitable Mut. 
F. Ins. Co., 99 N.W. 892, 92 Minn. 234. 


‘[a] Certified check.—Duffy Vv. 
O’Donovan, 46 N.Y. 2238. 


Time of tender see infra §§ 18-22. 
28. Sloan v. Petrie, 16 Ill. 262. 
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the creditor agrees to accept a check,?® or waives 
the fact that the tender is in the form of a check,?° 
a check which is worthless because the debtor has not 
sufficient funds in the bank to pay it is not a valid ten- 
der, unless the payee waives the objection that there 
are no funds or insufficient funds.*! It has also been 
held that where payment of an obligation is expressly 
required to be in cash, an objection to the medium 
in which the tender is made is not waived by object- 
ing to the tender on other grounds. 


[§ 34] d. Drafts. In the absence of timely objec- 
tion, a tender of a draft is as effective as though made 
in currency;*? and where no objection is made to 
the medium of tender,* or if the objection is based 
on some other ground,*® the objection is waived. 


[§ 35] e. Certificates of Deposit. An objection 
that a certificate of deposit is not a good tender is 
waived where no objection is made on this ground,?°® 
or if the tender is refused on some other ground.?* 


[§ 36] f. Cashier’s Checks.?® A cashier’s check 
may constitute a sufficient tender where no objec- 
tion is made on this ground.?® 


[§ 37] g. Municipal Warrants.4° When munici- | 


Co. v. Boelkins, 
Mich. 44; 


29. 
liamsburg Steam Laundry Co., 
N.Y.S. 60, 187 App.Div. 110. 


New York Utility Co. v. ES 
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235 N.W. 820, 254 
Schaeffer v. Co'dren, 85 A. 
98, 237 Pa. 77, Ann.Cas.1914B 175. 


[55 33-38 


pal warrants are tendered in payment of a municipal 
indebtedness and the only objection to the tender 
is as to the amount tendered, and not to the medium 
of tender, the creditor cannot afterwards object on 
the ground that the warrants are not legal tender.** 


[§ 38] E. Manner4?—1. In General. The rules 
which govern tenders are strict,*? and are strictly 
applied, and where the rules are prescribed by 
statutet® or rules of court,*® the tender must be in 
such form as to comply therewith.*7 The tenderer 
must do and offer everything that is necessary on 
his part to.complete the transaction, and must fair- 
ly make known his purpose without ambiguity,** 
and the act of tender must be such that it needs only 
acceptance by the one to whom it 1s made to com- 
plete the transaction.t® The tender must be made 
in good faith,®® and must be definite and certain in 
character,®! so as to leave no reasonable doubt that 
the tenderer intended at the time to make full and 
unconditional payment.®? The tenderer must ordinar- 
ily declare upon what account the tender is made.®* 
The tenderee must be given an opportunity for intelli- 
gent action,®>* and to make an examination or in- 
quiries pertaining to his rights in connection with 


43. King v. Finch, 60 Ind. 420; 
Shotwell v. Dennman, 1 N.J.Law 174. 


44. King v. Finch, 60 Ind. 420; 


[a] Thus the tender of a ae 4 sae auecure o eterm Spc Shotwell v. Dennman, 1 N.J.Law 174. 
the buyer of a laundry to the seller, 0.,' 268 BY ; Schaeffer v. Coldren, sas 
when the buyer had in the bank in-|85 A, 98, 237 Pa. 77, Ann.Cas.1914B| 45 See statutory provisions. 
sufficient funds to meet the check,| 175; Veve v. Fajardo Sugar Growers’ 46. See cases infra notes 47-61. 


was not good tender, to put the seller 
in default. -New York Utility Co. 
v. Williamsburg Stéam Laundry Co., 
175 N.Y.S. 60, 187 App.Div. 110. 


30. Manry v. Phenix Mut. Life 
Ins. Co., 155 S.E. 43, 42 Ga.App. 24 
[reh den 156 S.E. 271, 42 Ga.App. 31]. 


[a] Thus the tender of a check 
on a bank in which drawer does not 
have sufficient funds to pay the check 
is not a legal tender. Manry_ v. 
Pheenix Mut. Life Ins. Co., 155 S.E. 
43, 42 Ga.App. 24 freh den 156 S.E. 
271, 42 Ga.App. 31]. 


$1. New York Utility Co. v. Wil- 
liamsburg Steam Laundry Co., 175 N. 
Y.S. 60, 187 App.Div. 110. 


32. Hall v. Appel, 35 A. 524, 67 
Conn. 585. 
[a] Bhus an order on a third per- 


son and_the balance in money is not a 
good tender whatever the objection 


may be. Hall v. Appel, 35 A, 524, 67 
Conn. 585. 
33. Hidden v. German Sav., etc., 


Soc., 93 P. 668, 48 Wash. 384. 


[a] In Iowa under Code § 3063, 
providing that a person to whom a 
tender is made must, at the time, 
make any objection which he may 
have to the money, instrument, or 
property, or he will be deemed to have 
waived the objection, it has been held 
that after retaining a draft for six 
months an objection to the medium 
of tender comes too late. Shay v. Cal- 
lanan, 100 N.W, 55, 124 Iowa 370. 


34. Smith v. Reserve Loan Life 
Ins. Co., 184 S.W. 464, 267 Mo. 342. 


35. Harriman v. Meyer, 45 Ark. 37; 
Steckel v. Selix, 197 N.W. 918, 198 
Iowa 339; H. EB. Wright & Co. v. 
Douglas, 183 P. 786, 26 Wyo. 365. 


36. Smith v. Lobb, 166 P. 1026, 33 
Cal.App. 790; Gradle v. Warner, 29 N. 
E. 1118, 140 Ill. 123; O’ Toole & Nedeau 


For later cases, developments and changes in the law see Annotations, same title and section 


Assoc., 18 Porto Rico 277. 


[al Thus where the tender of a 
certificate of deposit was not refused 
because made by certificate of de- 
posit, but because the contract under 
which the tender was made was made 
by persons without authority, any 
other or further tender was unneces- 
sary. Sudduth v. Storm King Coal 
Co., 268 F. 433. 


s8. Defined see Cashier’s Check 11 
CHiipe23: 


39. Ugland v. Farmers’ & Mer- 
chants’ State Bank of Knox, 137 N.W. 
ESUPARC PAR TRIN ELD MED EIS 


[a] .Statutory provision.—Under 
Rev. Codes (1905) § 5260, objections 
to a tender in the form of a cashier’s 
check instead of currency are waived 
by failure to object thereto. Ugland 
v. Farmers’ & Merchants’ State’ Bank 
of Knox, 137 N.W. 572, 23 N.D. 536. 


40. Warrants of: 
County see Counties §§ 307-320. 


Municipal corporation see Municipal 
Corporations §§ 4126-4140. 


School district see Schools and School 
Districts §§ 671-687. 


Pn township see Towns [38 Cyc 


41. Thompson v. St. Charles Coun- 
ty, 126 S.W. 1044, 227 Mo. 220. 


{a] Thus where the only objection 
made upon the tender of county war- 
rants in payment of an indebtedness 
for the construction of a courthouse 
was as to the amount tendered and 
not as to the medium of the tender, 
the payee cannot afterwards object 
to the insufficieney of the tender on 
the ground that county warrants were 
not legal tender. Thompson y. St. 
Charles County, 126 S.W. 1044, 227 
Mo, 220. 


42. Manner of tender to discharge 
surety see Principal and Surety § 184. 


47. Tollefson v. Tollefson, 176 N. 
W. 879, 171 Wis. 149. 


48. Lilienthal v. McCormick, 117 F. 
89, 54 C.C.A. 475; Gammon y. Stone, 
1 Ves. 339, 27 Reprint 1068. 


49. Somerton State Bank Vv. 
Maxey, 197 P. 892, 894, 22 Ariz. 365, 
14 A.L.R. 1117 [quot Cyc]; Barker v. 
Brink, 5 Iowa 481. 


50. Cal.—Doak v. Bruson, 91 P. 
1001, 152 Cal. 17; McCarthy v. Grider, 


°23¢ P. 751, 72 Cal.App..393. 


Mich.—Selby v. Hurd, 16 N.W. 180, 
51 Mich. 1. 


Neb.—McPherson v. Wiswell, 21 N. 
W. 391, 16 Neb. 625. 
Proebstel v. Trout, 118 P. 551, 
60 Or. 145. 

Tex.—Fisk v. Holden, 17 Tex. 408. 


Necessity that tender be in good 
faith to discharge surety see Princi- 
pal and Surety § 185. 


51. First Nat. Bank v. Sanders, 122 
S.E. 341, 31 Ga.App. 789; Wooton v. 
Dahlquist, 244 P. 407, 409, 42 Idaho 


r. 


121 [quot Cyc]; Eastland v. Long- 
shorn, 10 S.C.L. 194, 
52. Wooton v. Dahlquist, 244 P. 


407, 409, 42 Idaho 121 [quot Cyc]. 


Amount to be tendered see infra 
§§ 6-17. 


Necessity that tender be uncondi- 
tional see infra § 45. 


53. Warner v. Harding, Latch. 69, 
82 Reprint 279. 


54 Harris v. Mulock, 9 How.Pr. 
(N.Y.) 402; Wiltshire v. Smith, 3 Atk. 
89, 26 Reprint 854, 9 Mod. 441, 88 Re- 
print 561. 


[a] A tender made in the street 
(1) has been held not good when the 
creditor, by reason of the place, was 
without means of ascertaining the 
amount due. Waldron v. Murphy, 40 


number. 


Mich. 668; 


§§ 38-40] 


the transaction in which the tender is being made;55 
Readiness to tender is not the equivalent of tender,®¢ 
nor is an offer to purchase a tender of payment.®7 
All the cireumstanees of the situation must be taken 
into consideration in determining whether a proper 
tender has been made,*® and formal defects in the 
tender are immaterial where it is clear that the 
tender would not have been accepted in any event.°? 
An objection on the ground of informality is waived 
where no objection is made on that ground,®° or if 
the creditor refuses to accept any tender. Su 


[§ 39] 2. Actual Offer. In making a tender there 


Chase vy. Welch, 7 N.W. 
895, 45 Mich. 3455 (2) But where a 
debtor pulled out his pocketbook and 
offered to pay if the creditor would 
go into a public house near by, the 
tender was held good. Read v. Gold- 
ring, 2 M.&S. 86, 105 Reprint 314. 


55. Root v. Bradley, 12 N.W. 896, 
49 Mich. 27; Chase v. Welch, 7 N.W. 
895, 45 Mich. 345; Waldron v. Murphy, 
40 Mich. 668; Proctor v. Robinson, 
35 Mich. 284; Sisson v. Barnum, 141 
N.Y.S. 846, 157 App.Div. 149 [aff 116 
N.E. 1075 mem, 220 N.Y. 734 mem]; 
Sey diaate v. Pooler, 15 Wend, (N.Y.) 

‘kis 


[a] Thus, where a tender is made 
to the cashier of a firm, who states 
that he has no authority in the mat- 
ter, but will speak to a member of 
the firm, the tenderer must wait a 
reasonable time for the acceptance or 
rejection of the tender, and if he 
leaves six or seven minutes after the 
tender it is insufficient. Sisson’ v. 
Barnum, 141 N.Y.S. 846, 157 App.Div. 
149 [aff 116 N.E. 1075 mem, 220 N.Y. 
734 mem]. 


56. Cooley v. Bergstrom, 60 S.E. 
220, 221, 3 Ga.App. 496; St. George’s 
Soc. v. Sawyer, 214 N.W. 877, 204 Iowa 
103. 


Mero readiness to pay or tender as: 
Affecting liability for interest see In- 
terest § 147. 
Performance of conditional sale con- 
tract see Sales § 1204. 


57. Bell v. Mast, (Tex.Civ.App.) 
7 S.W.(2d) 102. 


{a] hus an attorney’s offer to 
purchase his client’s note for another 
client is not a ‘‘tender” of payment. 
Bell v. Mast, (Tex.Civ.App.) 7 S.W. 
(2d) 102. 


58. Stoddard v. Winter Realties, 
179 N.Y.S. 741. 


59. Keime v. 
619. 


60. Smith v. Lobb, 166 P. 1026, 
33 Cal.App. 790; Turner v. Williams, 
116 S.E. 553, 29 Ga.App. 751; Wein- 
berg v. Naher, 99 P. 736, 51 Wash. 
591, 22 L.R.A.N.S. 956. 


61. Huber v. Home Savings & 
Loan Ass’n, 169 P. 979, 99 Wash. 593. 


62. Ala.—Southern Cotton Oil Co. 
v. Dowling, 85 So. 544, 545, 204 Ala. 
303 [cit Cyc]. 


Ga.—Angier v. Equitable Bldg., etc., 
Assoc., 35 S.E. 64, 109 Ga. 625. 


Idaho.—W ooton v. Dahlquist, 244 P. 
407, 409, 42 Idaho 121 [quot Cyc]. 


Ill.—Liebbrandt v. Myron Lodge 
No. One, of O. F. O. C., 61 Ill. 81; 
Steele v. Biggs, 22 Ill. 643. 


Ind.—Supreme Tent, Knights of the 
Maccabees of the World v. Fisher, 90 
N.E. 1044, 45 Ind.App. 419; Phoenix 
Ins. Co. v. Overman, 52 N.E. Wh bod 
Ind.App. 516. 


Thum, 238 Ill.App. 
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Porter, 41 
Rapids Dist. 


Iowa.—-Shoemaker v. 
Iowa 197; Eastman vy. 
Tp., 21 Iowa 590. 


Minn.—Deering Harvester Co. 
Hamilton, 838 N.W. 44, 80 Minn. 162 


N.H.—Sargent v, Graham, 5 N.H. 
440 22 Am.D. 469. 


N.J.—Shotwell v. Dennman,.1 N. 
J.Law 174. 


N.Y.—New York Utility Co. v. Wil- 
liamsburg Steam Laundry Cog, LTS 
N.Y.S. 60, 187 App.Div. 110. 


Or.—Hartman v. Stark, 195 P. 1117, 
99 Or. 596; Smith v. Foster, 5 Or. 44. 


Pa.—Sheredine v. Gaul, 2 Dall. 190, 
1 L.Ed. 344. 


Tex.—Stern vy. Maxwell, (Civ.App.) 
44 S.W.(2d) 482; Rogers v. Peonle’s 
Rigen etc., Assoc., (Civ.App.) 55 S.W. 

oO. 


Vt.—Bowen v. Holly, 38 Vt. 574; 
Barney v. Bliss, 1 D.Chipm. 399, 12 
Am.D. 696. 


W.Va.—Shank v. Groff, 32 S.E. 248, 
45 W.Va. 5438. 


[a] Pacts insufficient to constitute 
offer see Ladd v. Patten, 14 F.Cas.No. 
1,923, Ie, Cranch.’C.C..2635 sSouthern 
Cotton Oil Co. v. Dowling, 85 So. 544, 
204 Ala. 803; Winne vy. Colorado 
Springs Co., 3 Colo. 155; Sharpe v. 
Kennedy, 51 Ga. 257; Steele v. Biggs, 
22 Ill. 643; Phoenix Ins. Co. v. Over- 
man, 52 N.E. 771, 21 Ind-App. 516; 
Shoemaker v. Porter, 41 Iowa 197; 
Jones v. Mullinix, 25 Iowa 198; HEast- 
man v. Rapids Dist. Tp., 21 Iowa 590; 
McInerney v. Lindsay, 56 N.W. 603, 
97 Mich. 238; Chase v. Welsh, 7 N. 
W. 895, 45 Mich. 345; Harmon v. Ma- 
gee, 57 Miss. 410; Butts v. Burnett, 6 
Abb.Pr.N.S. (N.Y.) 302; Hornby v. 
Cramer, 12 How.Pr. (N.Y.) 490; Ryd- 
er v. Townsend, 7 D.&R. 119, 16 E.C.L. 
272. 


Sufficiency of mere offer to pay see 
infra § 41. 


68. Southern Cotton Oil Co. v. 
Dowling, 85 So. 544, 545, 204 Ala. 303 
[cit Cyc]; Stone v. Billings, 47 N.E. 
372, 167 Ill. 170 [aff 63 Ill.App. 371]; 
National Hat Block & Dye Co. v. Lam- 
chick, 174 N.Y.S. 707. 


[a] “I am going to pay you” does 
not constitute a tender. National Hat 
Block & Dye Co. v. Lamchick, 174 N. 
Wee COs 


64. Ala.—Southern Cotton Oil Co. 
v. Dowling, 85 So. 544, 545, 204 Ala. 
306 [cit Cyels Cowan v. Harper, 2 
Stew.&P. 236. 


Ind.—Pratt v. Graff, 15 Ind. 1; Mc- 
Kernon v. McCormick, 2 Ind. 318. 
Iowa.—Shoemaker v. Porter, 41 


Iowa 197. 

Kan.—Crane v. Renville State Bank 
of Renville, Minn., 85 P. 285, 73 Kan. 
287. 


Ky.—Mitchell vy. Gregory, 1 Bibb 
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must be an actual offer by the tenderer to pay.®? 
An announcement without more of an intention of 
making a tender is not sufficient,*? nor is an asser- 
tion of readiness,°* or willingness to pay sufficient.*® 


[§ 40] 8. Ability To Perform. 
law®® and under statute,®” the tenderer must have 
it in his power, at the time of his offer, to pay the 
amount due;°* and the fact that the tenderee is un- 
prepared to perform does not furnish any justification 
for the tenderer’s inability to perform, nor change 
what would otherwise be an ineffectual offer into a 
bona fide and effective tender.®® 


Both at common 


The actual ability 


449, 4 Am.D. 655. 


La.—Bacon v. Smith, 2 La.Ann. 441, 
46 Am.D. 549. 


Mass.—Mondello v. Hanover Trust 
Co., 148 N.E. 136, 252 Mass. 568. 


Mo.—Adcox y. Western Union Tele- 
graph Co., 157 S.W. 989, 171 Mo.App. 
331, 338 [cit Cyc]. 


N.C.—North v. Mallett, 3 N.C. 151. 


ae, ee v. Bullock, 9 Yerg. 


Tex.—Dumas v. Hardwick, 19 Tex. 
238; Stephens v. Reik, (Civ.App.) 247 
S.W. 627. 


Vt.—Barney v. 
399, 12 Am.D. 696. 

Wis.—Hunter v. Warner, 1 Wis. 141. 

Eng.—Scott v. Franklin, 15 East 
428, 104 Reprint 906; Sucklinge v. 
Coney, Noy 74, 74 Reprint 1041. 

Ont.—Thomson v. Hamilton, 5 U.C. 
Q.B.0O.S. 111. 


[a] “To say ‘I am ready to pay 
you’ is insufficient.” Shotwell v. 
Dennman, 1 N.J.Law 174. 


65. Ariz.—Somerton State Bank v. 


Bliss, 1 D.Chipm. 


Maxey, U9, (Pu 892,422) ATIZ 9 oO opel 
A.L.R. 1117. 

Iowa.—Shoemaker vy. Porter, 41 
Iowa 197, 


ILa.—John J. Adams & Co. v. Fried- 
lander, 37 La.Ann. 350. 


Mass.—Mondello v. Hanover Trust 
Co., 148 N.E. 136, 252 Mass. 563. 


Mo.—Adcox v. Western Union Tele- 
graph Co., 157 S.W. 989, 171 Mo.App. 
Sol iheit: Cycle. 


Pa.—MclIntyre v. Carver, 2 Watts& 
$213925, 37 Am.D. 7519. 


66. See cases infra notes 68-78. 
67. See statutory provisions. | 


68. U.S.—Eastern Oregon Land Co. 
v. Moody, 198 F. 7, 119 C.C.A. 135 [rev 
180 F. 532]; Greenwood v. Watson, 
171 F. 619, 96 C.C.A. 421 [rev- 164 FF. 
294, and cert den 30 S.Ct. 400, 215 pe 
Ss. 599, 54 L.Ed. 343]. 


Cal.—McCarthy v. Grider, 
751, 72 Cal.App. 393. 


Idaho.—Wooton v. Dahlquist, 244 P. 
407, 42 Idaho 121. 


Doane. 


Iowa.—St. George’s Soc. v. Sawyer, 
214 N.W. 877, 204 Iowa 103. 


Mich.—Selby v. Hurd, 16 N.W. 180, 
51 Mich. 1. 

Mo.—Defeo v. Goodwin, 287 S.W. 
1075, 1078, 221 Mo.App. 789 [quot 
Gye; 

N.H.—Sargent v. Graham, 
440, 22 Am.D. 469. 

Or.—Proebestel v. Trout, 118 P. 551, 
60 Or. 145. 


69. McCarthy v. Grider, 237 P. 751, 
72 Cal.App. 393. 


5 N.H. 
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to deliver the money must not only exist, but it must, 
be made to appear at the time of the tender.7° Mere 
ability to pay on the day fixed for payment is not 
sufficient, nor is an ability to borrow;’? but the 
money must be in the ecreditor’s immediate control 
ready for delivery,’*® that is to say in his immediate 
possession or within convenient reach.** 
ever, the money is in the control of the debtor, so 
as to give him full power to transfer it at once, 
he is in a position to make a valid tender,’*® even 
though the money is in the actual custody of another 


70. Ill.—Berger v. Peterson, 78 Ill. 
33. 


Iowa.—De Wolfe v. Taylor, 33 N.W. 
154, 71 Iowa 648. 


Mich.—Selby v. Hurd, 16 N.W. 180, 
51 Mich. 1. 


Minn.—Pinney v. Jorgenson, 6 N.W. 
376, 27 Minn. 26, ; 


Mo.—Defeo v. Goodwin, 287 S.W. 


1075, 1078, 221 Mo.App. 789 [quot 


Cyc]. 
N.H.—Fuller v. Little, 7 N.H. 535. 
N.C.—Mills v. Huggins, 14 N.C. 58. 


71... Myers v. Byington, 34 Iowa 
205; Defeo v. Goodwin, 287 S.W. 1075, 
1078, 221 Mo.App. 789 [quot Cyc]. 


72. Norris v. Ryno, 135 N.W. 468, 
169 Mich. 193; Defeo v. Goodwin, 287 
S.W. 1075, 1078, 221 Mo.App. 789 [quot 
Cyc]; Sargent v. Graham, 5 N.H. 440, 
22 Am.D. 469; Eastland v. Longshorn, 
10 S.C.L. 194. 


ae a hac v. Biggs, 22 Il. 


Iowa.—St, George’s Society v. Saw- 
yer, 214 N.W. 877; Wyllie v. Matth- 
ews, 14 N.W. 232, 60 Iowa 187. 


Mich.—Norris v. Ryno, 135 N.W. 
463, 169 Mich. 193; Niederhauser v. 
Detroit Citizens’ St. R. Co., 91 N.W. 
1028, 131 Mich. 550. 


Mo.—Defeo v. Goodwin, 287 S.W. 
1075, 1078, 221 Mo.App. 789 [quot 
Cyc]. 

Wash.—Catterson v. Ireland, 110 P, 
1002, 60 Wash. 208. 


Ont.—Thompson vy. Hamilton, 5 U. 
C628: @:S.2 Tht 


Que.—Clerk v. Wadleigh, 10 Que. 
Super. 456. 


74. U.S.—Greenwood v. Watson, 
171 F. 619, 96 C.C.A. 421 [rev 164 F, 
294, and cert den 30 S.Ct. 400, 215 U. 
S. 599, 54 L.Ed. 343]. 


ae ne v. Cowing, 21 IIl. 


Iowa.—St. George’s Soc. v. Sawyer, 
214 N.W. 877, 204 Iowa 103. 


Mass.—Breed v. Hurd, 6 Pick. 356. 


Mo.—Defeo v. Goodwin, 287 S.W. 
1075, 1078, 221 Mo.App. 789 [quot 
Cyc}. 

N.H.—Sargent v. Graham, 5 N.H. 
440, 22 Am.D. 469. 


Eng.—Glasscott v. Day, 5 Esp. 48, 
170 Reprint 738. 


[a] Possession insufficient to vali- 
date tender.—(1) A statement by a 
debtor that he can get the money in 
five minutes (Breed v. Hurd, 6 Pick. 
(Mass.) 356), (2) or that he can get 
it the next morning (Blair vy. Hamil- 
ton, 48 Ind. 32), does not constitute 
tender; (8) nor does an offer to pay 
a certain sum if the creditor would 
go to a certain bank (Stakke v. Chap- 
man, 83 N.W. 261, 13 S.D, 269), (4) 
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—a. In General. 
If, how- 


and where it appeared by evidence 
that at the time of making the offer 
the debtor did not have the money but 
could have got it in another city, the 
tender was held bad. Dungan v. Mu- 
tual Ben. L. Ins. Co., 46 Md. 469. 


{b] Offer in writing.—The same 
ability to produce the money is re- 
quired where the tender under the 
statute may be made in writing. 
Hyams v. Bamberger, 36 P. 202, 10 
Utah 8. Tender in writing generally 
see infra § 43. 


75. Mathis v. Thomas, 101 Ind. 119. 
76 Mathis vy. Thomas, supra. 


[a] Thus (1) where a third person 
was present, with the money and 
joined in the offer, the tender was 
held sufficient. Mathis v. Thomas, 101 
Ind. 119. (2) An offer by a third 
person to go upstairs and fetch a cer- 
tain sum which the debtor had offered 
to pay his creditor, where the offer 
was refused, has been held to con- 
stitute a tender. Harding v. Davies, 
Bagi 77, 12 E.C.L. 460, 172 Reprint 


77. Defeo v. Goodwin, 287 S.W. 
1075, 1078, 221 Mo.App. 789 [quot 
Cyc]; Reed v. Newburgh Bank, 6 
Paige (N.Y.) 337. 


[a] Thus a note is not discharged 
by the maker’s tender of money which 
at time being was the property of an- 
other. Vernon Center State Bank vy. 
ee ae 208 N.W. 186, 166 Minn. 


[b] Money tendered in payment of 
one bond, when refused, cannot be 
used in making a tender upon a sec- 
ond bond, a third, ete. Quynn vy. 
Whetcroft, 3 Harr.&M. (Md.) 352. 


78. Sampson v. McRae, 116 S.E. 
651, 29 Ga.App. 690 [conforming to 
115 S.E. 481, 154 Ga. 841]; Eslow v. 
Mitchell, 26 Mich. 500; Murray v. 
O’Brien, 105 P. 840, 56 Wash. 361, 28 
L.R.A.N.S. 998. 


[a] Tender of notes which were 
borrowed for the purpose of tendering 
them back to the original transferrer 
has been held good. Bell vy. Bal- 
lance, 12 N.C. 391. 


79. Necessity of actual production 
of money as affecting right to costs 
see Costs § 143. 


Offer in writing as dispensing with 
actual production of thing tendered 
see infra § 43. 


‘80. See case infra this note. 


[a] In California, under Civ. Code 
§ 1496, providing that the thing to be 
delivered need not be actually pro- 
duced, upon an offer of performance, 
unless the offer is accepted, it has 
been held that the tenderer is not 
in default in not producing the money 
where the offer is not accepted. Lati- 
mer v. Capay Valley Land Co., 70 P. 
82. 187 Cal. 286; Smith v. Central & 
Pacific Improvement Corp., 187 P. 456, 
45 Cal.App. 384. 


person then present.7® 
legal right to the’ money tendered,’ but from whom 
or on what terms he gets the money, or its equivalent, 
is immaterial, if the money is ready and available.*® 


[§ 41] 4. Actual Production of Thing Tendered’? 


* nity) 


The tenderer must have a 


Unless dispensed with by statute,*° 


or unless the creditor expressly or impliedly waives 
the production’! in order to make a valid tender 
of money or its equivalent, the thing to be tendered 
must be actually produced’? and proffered to the 
party entitled thereto;* a mere offer to pay being 


81. See infra § 44. 


82. U.S.—Greenwood v. Watson, 
171 F. 619, 96 C.C.A. 421 [rev 164 F. 
294, and cert den 30 S.Ct. 400, 215 U.S. 
599, 54 L.Ed. 343]. = 


Ala.—Southern Cotton Oil Co. v. 
Dowling, 85 So. 544, 204 Ala. 303; 
Camp v. Simon, 34 Ala. 126. 


Ark.—Burr v. Daugherty, 21 Ark. 
Doo. 
Conn.—Sands vy. Lyon, 18 Conn. 18. 


Fla.—Gus’ Baths v. Lightbown, 135 
So. 300 [reh den 133 So. 85]. 


Ill.—Steele v. Biggs, 22 Ill. 643; 
‘Wynkoop v. Cowing, 21 Ill. 570. 


Iowa.—St. George’s Soc. v. Sawyer, 
214 N.W. 877, 204 Iowa 103; Holt v. 
Brown, 19 N.W. 235, 63 Iowa 319; 
Casady v. Bosler, 11 Iowa 242; Mohn 
v. Stoner, 11 Iowa 30; Johnson v. 
Trigegs, 4 Greene (lowa) 97. 


Me.—Brown v. Gilmore, 8 Me. 107, 
22, Am.D. 223. 


Mass.—Mondello v. Hanover Trust 
Co., 148 N.E. 136, 252 Mass. 563; Fol- 
som v. Barrett, 62 N.E. 723, 180 Mass. 
439, 91 Am.S.R. 320. 


Mich.—Chase v. Welch, 7 N.W. 895, 
45 Mich. 345. 5 


Minn.—Deering WHarvester Co. v. 
Hamilton, 83 N.W. 44, 80 Minn. 162; 
Pinney v. Jorgenson, 6 N.W. 376, 27 
Minn. 26. 


N.J.—Kastens v. Ruland, 120 A. 21, 
94 N.J.Eq. 451. 


_N.Y.—New York Utility Co. v. Wil- 

liamsburg Steam Laundry Co., 175 N. 
Y.S. 60, 187 App.Div. 110; Leask v. 
Dew, 92 N.Y.S. 891, 102 App.Div. 529 
[aff 77 N.B. 1190, 184: N.Y. 5994; 
Strong v. Blake, 46 Barb. 227; Bolton 
v. Amsler, 95 N.Y.S. 481, 482; Cash- 
man v. Martin, 50 How.Pr. 337; Bake- 
man v. Pooler, 15 Wend. 637. 


N.C.—Bane vy. Atlantic Coast Line 
R. Co., 88 S.E 477, 171 N.C. 328. 


Or.—Hartman vy. Stark, 195 P. 117, 
99 Or. 596. 


‘ EOI paten v. Thompson, 10 R. 


Tenn.—Farnsworth y. Howard, 1 
Coldw. 215. 


Tex.—Stern vy. Maxwell, (Civ.App.) 
44 S.W.(2d) 482. 

Va.—Moore sv. 
Gratt. (67 Va.) 667. 


Wash.—Catterson vy. Ireland, 110 P. 
1002, 60 Wash. 208. 


Harnsberger, 26 


Wis.—Babcock vy. Perry, 8 Wis. 277; 


Hunter vy. Warner, 1 Wis. 141. 


Ont.—Matheson v. Kelly, 24 U.¢C.Cc. 
P. 598. “4 sl 


83. Ala.—Southern Cotton Oil Co. 
v. Dowling, 85 So. 544, 204 Ala. 303. 


Minn.—Deering Harvester Co. v. 
Hamilton, 83 N.W. 44, 80 Minn. 162; 
Pinney v. Jorgenson, 6 N.W. 376, 27 
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i For later cases, developments and chang‘es in the law see Annotations, same title and section number. 
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insufficient.8¢ The tenderer must place the money 
or property in such a position that his control over 
it is relinquished for a sufficient time to enable the 
tenderee, if he so desires, to reduce it to possession 
by merely reaching out and laying hold of the money 
or thing;®* and a person is not bound to say whether 
or not he will accept the money or thing until it is 
produced.*® Where the statute so provides, the 
tender must be made in the presence of witnesses.3* 


[§ 42] b. Counting Money. Although there are 
eases to the contrary,*® the weight of authority is 
that if a tender is made of the proper amount it is 
not necessary for the tenderer to count it out,’® 
it being the duty of the party who is to receive it to 
take it out and count it.°° Counting the money is 
unnecessary in any event where it is waived by the 
tenderee refusing to receive the money. 


[§ 43] ce. Tender in Writing. At common law a 
mere written proposal to pay a sum of money if 
unaccompanied with production of the money or 
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| thing to be tendered is not a good tender.®? But un- 


der statute, in some states, an offer in writing to pay 
a definite sum of money, or to deliver a particular 
thing, may take the place of an actual production 
and proffer of the money to be paid or thing to be 
delivered,®? and under such a statute a written of- 
fer to perform has been held to have the same effect 
as an actual tender.®* But such statutory written 
offer dispenses merely with the actual production of 
the money or thing,®> and does not dispense with the 
requirement that the tenderer have the present abil- 
ity to pay,°® that the offer be made in good faith,®? 
and that it be unconditional.®* As in the ease of 
tenders generally,®® an objection that a tender in 
writing is conditional may be waived. 


[§ 44] d. Waiver. The actual production of the 
money is dispensed with if the party is ready and 
willing to pay the same, but is prevented by the 
party to whom it is due expressly saying that it need 
not be produced, as he would not accept it,” or if 


Minn. 26. 22; Stern v. Maxwell, (Tex.Civ.App.) | Assoc., 35 S.H. 64, 109 Ga. 625; Brill 


44 S.W.(2d) 482, 487 [cit Cyc]. 


v. Grand Trunk R. Co., 20 U.C.C.P. 


N.Y.—Strong v. Blake, 46 Barb. 227; 
Cashman vy. Martin, 50 How.Pr. 337; 
Bakeman v. Pooler, 15 Wend. 637. 


N.C.—Bane v. Atlantic Coast Line 
RA. Cor, -88) SB 477 LTT NCL 328. 


Or.—Hartman vy. Stark, 195 P. 1117, 
99. Or: 596: ; 


Tenn.—Farnsworth vy. Howard, 1 
Coldw. 215. 


Necessity of actual offer to pay see 
Supra § 39. ; 


84. Fla.—Gus’ Baths v. Lightbown, 
135 So. -300 [den reh 133 So. 85]; 
Kreiss Potassium Phosphate Co. v. 
Knight, 124 So. 751, 98 Fla. 1004. 


Ill.—Liebbrandt vy. Myron Lodge 
No. One, of O. F. O. C., 61 Ill. 81. 


Mich.—Chase v. Welch, 7 N.W. 895, 
45 Mich. 345. 


N.Y.—Lewis v. Mott, 36 N.Y. 395, 2 
Transcr.A. 36. 


Va.—Moore_ v. 
Gratt. (67 Va.) 667. 


Wash.—Catterson y. Ireland, 110 P. 
1002, 60 Wash. 208. 


Mere offer to pay as discharging 
lien of pledge see Pledges § 172. 


[a] The object of requiring the 
actual production of the money is said 
to be that the sight of it will tend to 
induce the party to whom it is of- 
fered to accept it, thereby prevent- 
ing litigation, Holladay v. Holladay, 

_11 P. 260; 12:P. 821, 13 Or. 523; Finch 
v. Brook, 1 Bing.N.Cas. 253, 27 H.C.L. 
628, 121 Reprint 253; Kraus yv. Arnold, 
7 Moore C.P. 59, 17 H.C.L. 508. 


[b] The ape f must be shown to 
the person to whom it is tendered. 
Mondello v. Hanover Trust Co., 148 
N.E. 136, 252 Mass. 563. 


[c] It is not a sufficient tender (1) 
to have the money in a_ pocket 
(Strong v. Blake, 46 Barb. (N.Y.) 227; 
Bolton v. Amsler, 95 N.Y.S. 481; Bake- 
man v. Pooler, 15 Wend. (N.Y.) 637), 
(2) or inan envelope (Strong v. Blake, 
supra). 


[d] If the debtor intends to pay 
with a check, (1) it must be drawn 
at the time; an offer to draw a check 
is not a tender. Dunham y. Jackson, 
6 Wend. (N.Y.) 22. (2) According- 
ly a mere offer to pay by check or to 
draw a check is not a valid tender. 
Dunham vy. Jackson, 6 Wend. (N.Y.) 


Harnsberger, 26 


85. Greenwood vy. Watson, 171 F. 
619, 96 C.C.A. 421 [rev 164 F. 294, and 
cert den 30 S.Ct. 400, 215 U.S. 599, 54 
L.Ed. 343]; Sands vy. Lyon, 18 Conn. 
18; Bolton y. Amsler, 95 N.Y.S. 481. 


[a] Placing the amount tendered 
on a table in the presence of the ten- 
deree is a sufficient tender. Hartsock 
v. Mort, 25 A. 308, 76 Md. 281; Cur- 
tiss v. Greenbanks, 24 Vt. 536. 


[b] If held in the hand and actual- 
ly offered to the creditor, the tender 
is good. Raines v. Jones, 4 Humphr. 
(Tenn.) 490. 


{c] Where the money offered was 
contained in a handkerchief held in 
the debtor’s hand, the amount and 
Kind of money being stated to the 
ereditor, the tender was good. Davis 
v. Stonestreet, 4 Ind. 101. 


86. Bakeman v. Pooler, 15 Wend. 
(N.Y.) 637. 


87. Simms vy. Hardin, 4 La.A. (Or- 
leans) 103. 


88. Steele v. Biggs, 22 Ill. 643; Ap- 
pleton v. Donaldson, 3 Pa. 381. 


89. Breed v. Hurd, 6 Pick. (Mass.) 
356; Behaly v. Hatch, Walk. (Miss.) 
369, 12 Am.D. 570; Wheeler v. Knagegs, 
8 Ohio 169; Wade’s Case, 5 Coke 114a, 
77 Reprint 232. 


90. Behaly v. Hatch, 1 Miss. 369, 
12 Am.D. 570;. Wade’s Case, 5 Coke 
1l4a, 77 Reprint 232. 


[a] Lord Coke said: “The feoffee 
may tender the money in purses or 
bags, without shewing or telling the 
same, for he doth that which he 
ought, viz. to bring the money in purs- 
es or bags, which is the usual man- 
ner to carry money in, and then it is 
the part of the party that is to re- 
ceive it to put it out and tell it.” 
Coke Litt. p 208a. 


91. Ill.—Steele v. Biggs, 22 Il. 
643; Wynkoop vy. Cowing, 21 Ill. 570. 


Mich.—Lacy v. Wilson, 24 Mich. 
479. 


Pa.—Appleton v. Donaldson, 3 Pa. 
381. 


Tex.—Mercer v. 
App.) 229 S.W. 699. 


Va.—King v. King, 17 S.E. 894, 90 
Va. 177. 


92. Angier v, Equitable Bldg., etc., 


MeMurry, (Civ. 


(Ont.) 440. 


fa] An offer by letter to pay the 
money due (1) has been held not a 
good tender. .Sapirie v. Collins, 122 
N.E. 679, 70 Ind.App. 529. (2) And 
it. is immaterial that the creditor’s 
attorney treated it as a tender, and 
wrote, in answer, “I decline your ten- 
der, and shall file the bill.” Powney 
v. Blomberg, 14 Sim. 179, 37 Eng.Ch, 
179, 60 Reprint 325. 


93. See statutory provisions. 


94. Chielovich v. Krauss, (Cal.) 
21 Po 80 3) FLolt ve. Brown, LS Naw 
235, 63 Iowa 319; Casady v. Bosler, 
11 Iowa 242; Holladay -v. Holladay, 
11-P. 260, 12 P. 821,-138 Or. 523; Ladd 
v. Mason, 10 Or. 308. 


95. Kuhns vy. Chicago, ete., R. Co., 
22 N.W. 661, 65 Iowa 528; Shugart 
v. Pattee, 37 Iowa 422; McCourt v. 
Johns, 53 P. 601, 33 Or. 561; Holla- 
day v. Holladay, 11 P. 260, 12 P. 821, 
13 Or. 523; Ladd v. Mason, 10 Or. 
308; Hyams v. Bamberger, 36 P. 202, 
10 Utah 3. 


96. Eastern Oregon Land Co. v. 
Moody, 198 F. 7, 119 C.C.A. 135 [rev 
180 F. 532] (construing Oregon stat- 
ute); McCarthy v. Grider, 237 P. 751, 
72 Cal.App. 393; Short v. Rogue Riv- 
er Irrigation & Power Co., 162 P. 845, 
82 Or. 662; Proebstel v. Trout, 118 P. 
551, 60 Or. 145; McCourt yv. Johns, 53 
P. 601, 33 Or. 561; Holladay vy. Holla- 
day, 11 P. 260; 12°P.-821, 13° Or. 523- 
Ladd & Tilton v. Mason, 10 Or. 308. 


Necessity of ability to perform see 
supra § 40. 


97. McCarthy v. Grider, 237 P. 751, 
72 Cal.App. 3938; Proebstel v. Trout, 
118 BP. 551, 60 Or. 145. 


Necessity that tender be made in 
good faith seé supra § 38. 


98. Sansone v. Crocker, 170 N.W. 
796, 186 Iowa 1; Kuhns v. Chicago, 
ete., R. Co., 22 N.W. 661, 65 Iowa 528. 


Necessity that tender be uncondi- 
tional see infra § 45. < 


99. See infra § 49. 


1. Comstock Mfg. Co. v. Schiff- 
mann, 234 P. 2bs, 118 Or. 677 (cit 
Or. L. § 875). 


2. Brown v. Gilmore, 8 Me. 107, 
22 Am.D. 223; Westmoreland, etc., 
Natural Gas Co. v. De Witt, 18 A. 724, 
130.) Pa. 235; 6 LRA. 731. King ave 
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he declares that he will not receive it,? or refuses 
to remain until it is produced,’ or repulses the debt- 
or,® or makes some unjustifiable demand as a condi- 
So an actual produc- 


tion of accepting the tender.® 
tion is waived where, the debtor 


produce, the tenderee refused to receive, not on the 
ground that the tender is not produced, but upon some 
other and distinct ground,’ or refuses to deal with 
the debtor, referring him to an attorney of the ten- 
deree;® or where the agent to whom the offer is made 
denies having authority to receive the money, when 
Where a debtor goes 
to the place designated for payment, at the time 
appointed, with the money or thing to deliver it, and 
the person who is to receive it is not present, the 
money or thing need not be produced.’® 


he in fact has such authority.® 


being about to 


of the tender.?® 


It has 


Kine, 17 S.B. 894. 90 Va. 177; Wallis [man vy. Hildebrand, 1 Lanc.L.Rev. 41. 


v. Glynn, Coop. 282, 10 Eng.Ch. 282, 
85 Reprint 559, 19 Ves.Jr. 380, 34 Re- 
print 559; Dickinson v. Shee, 4 Esp. 
67, 170 Rovrint 644; Kraus v. Arnold, 
7 Moore C.P. 59, 17 B.C.L. 508; Doug- 
las y. Patrick, 3 T.R. 683, 6 E.R.C. 
589, 100 Reprint 802. 


8. U.S.—Barker v. Parkenhorn, 2 
F.Cas.No. 993, 2 Wash. 142. 


Ala.—Smith vy. Thomas, 78 So. 820, 
201 Ala. 442 [cit Cyc]; Packard v. 
Mobile, 43 So. 968, 151 Ala. 159; Bir- 
mirgham Paint, etc., Co. v. Crampton, 
39 So. 1020; Odum vy. Rutledge, ete., 
R. Co., 19 So. 222, 94 Ala. 488; Ru- 
dulph v. Wagner, 36 Ala. 698. 


Conn.—Hall v. Norwalk F. Ins. Co., 
17 A. 356, 57 Conn: 105; Ashburn v. 
Poulter, 35 Conn. 553. 


Del.—Wood v. Bangs, 48 A. 189, 18 
Del. 435. 


Iowa.—Steckel v. Selix, 197 N.W. 
918, 198 Iowa 339; Austin v. Smith, 
109 N.W. 289; Steckel v. Standley, 77 
N.W. 489, 107 Iowa 694. 


Ky.—Dorsey v. Barbee, Litt.Sel.Cas. 
204, 12 Am.D. 296. 


La.—McStea v. Warren, 26 La.Ann. 
453; Central Hardware Co. v. Elliott, 
3 La.App. 572; Simms vy. Hardin, 4 
La.A. (Orleans) 103. 


ting ocean v. Loring, 10 Cush. 


Minn.—Pinney v. Jorgenson, 6 N. 
W. 375, 27 Minn. 26; Scott v. St. Paul, 
ete., R. Co., 21 Minn. 322. 


Mea oe ne v. Noonan, 31 Miss. 


Mo.—Stephenson vy. Kilpatrick, 65 
S.W. 7738, 166 Mo. 262; Walsh v. St. 
Louis Exposition, etc., Assoc., 14 S.W. 
722, 101 Mo. 534; Westlake v. St. Lou- 
is, 77 Mo. 47, 46 Am.R. 4; Johnson v. 
Garlichs, 63 Mo.App. 578. 


N.H.—Sargent v. Graham, 
440, 22 Am.D. 469. 


N.J.—Hygrade Cut Fabric Co. v. U. 
S. Stores Corporation, 144 A. 605, 105 
N.J.Law 324; Thorne v. Mosher, 20 


5 N.H. 


/N.J.Eq. 257. 


N.Y.—Murray v. Bryan, 188 N.Y.S. 
254, 196 App.Div. 908; Stone v. 
Sprague, 20 Barb. 509; Bellinger v. 
Kilts, 6 Barb. 273; Link v. Mack, 56 
N.Y.S. 115, 25 Misc. 615; Slingerland 
v. Morse, 8 Johns. 474. 


N.C.—Smith vy. Old Dominion Bldg., 
ete., Assoc., 26 S.E. 40, 119 N.C. 257; 
Terrell v. Walker, 65 N.C. 91. 


Pa.—Brewer vy. Fleming, 51 Pa. 102; 
Appleton y. Donaldson, 3 Pa. 381; 
Hanna vy. Phillips, 1 Grant 253; Wck- 


Tenn.—Memphis City Bank  v. 
Smith,. 75 S.W. 1065, 110 Tenn. 337; 
Farnsworth v. Howard, 1 Coldw. 215. 


Tex.—Poff v. Miller, (Commn.App.) 
235 S.W. 570 [rev (Civ.App.) 217 S.W. 
399]; Texas Auto Co, v. Clerk, (Civ. 
App.) 12 S.W.(2d) 655; Mercer v. 
McMurray, (Civ.App.) 229 S.W. 699; 
Fine v. McCoy, 1 Tex.A.Civ.Cas. § 


Vt.—Cobb v. Hall, 33 Vt. 233; Dick- 
inson v. Dutcher, Brayt. 104; Morton 
v. Wells, 1 Tyler 381. 


Va.—Lohman y. Crouch, 19 Gratt. 
(60 Va.) 331. 


Ont.—Reynolds v. Allan, 10 U.C.Q. 
B. 350. 


Newfoundl.—McCormack y. Leary, 
4 Newfoundl. 152. 


N.W.Terr.—Rousech y. Schindler, 7 
Térr.L. 92. 


4 Sands v. Lyon, 18 Conn. 18; 
Leatherdsle v. Sweenstone, 3 C.&P. 
342, 14 E.C.L. 600, 172 Reprint 448. 


5. Wing v. Davis, 7 Me. 31 (where 
the debtor, with the money, was re- 
fused admission by the creditor to his 
house); Sharp v. Todd, 38 N.J.Eq. 
aoe Meserole v. Archer, 16 N.Y.Super. 


& Parker v. S7Cush: 


(Mass.) 318. 


7. Ark.—Bender v. Bean, 12 S.W. 
180, 241, 52 Ark. 132; Nick v. Rector, 
4 Ark. 251. 


T1.—Ventres v. Cobb, 195 Ill. 33; 
Hanna v. Ratekin, 43 Ill. 462. 


es cased v. Wilson, 24 Mich. 


Perkins, 


eg aah da 3 v. Noonan, 31 Miss. 


N.Y.—Murray y. Rryan, 188 N.Y.S. 
254, 196 App.Div. 908. 


N.C.—Abrams v. Suttles, 44 N.C. 99. 


Pa.—Wagenblast vy. McKean, 2 
Grant 393. 


Tex.—Haney v. Clark, 65 Tex. 93. 


Va.—Henderson vy. Foster, 124 S.E. 
463, 189 Va. 543. 


Wash.—Weinberg v. Naher, 99 P. 
736, 51 Wash. 591, 22 L.R.A.N.S. 956. 


W.Va.—Koon vy. Snodgrass, 18 W. 
Va. 320. 


hme) v. Kaiser, 8 Alta.L. 


8. Ashburn vy. Poulter, 85 Conn. 
553; Finch v. Brook, 1 Bing.N.Cas. 
253, 27 H.C.L. 628, 1381 Reprint 1114; 
Ex p. Banks, 2 DeG.M.&G. 936, 51 Eng. 


been held that the waiver must be shown by some 
positive act or declaration upon the part of the 
ereditor,!! and that the actual production of the mon- 
ey is not dispensed with by a bare refusal to re- 
ceive the sum proposed and demanding more.** It 
is further held that in order to establish a waiver 
there must be an existing capacity to perform,’* and 
the offer must be made to one authorized to receive 
it.14 Under a statute requiring all objections to the 
mode of an offer of performance to be stated at the 
time of making the offer, it has been held that an 
objection that the money was not actually produced 
is waived if the creditor fails to object at the time 


[§ 45] 5. Conditions'’—a. In General. Both un- 


Ch. 731, 42 Reprint 1138. 


9. Smith vy. Old Dominion Bldg., 
etc., Assoc., 26 S.E. 40, 119 N.C. 257. 


PPE er Morton v. Wells, 1 Tyler (Vt.) 
te 


a Bolton v. Amsler, 95 N.Y.S. 
a 


12. Brown v. Gilmore, 8 Me. 107, 
22 Am.D. 223; Dunham v. Jackson, 6 
Wend. (N.Y.) 22: Farnsworth v. 
Howard, 1 Coldw. (Tenn.) 215; Thom- 
as v. Evans, 10 East 101, 103 Reprint 
714; Dickinson v. Shee, 4 Esp. 67, 170 
Reprint 644; Kraus v. Arno!d, 7 Moore 
C.P. 59, 17 E.C.L. 508. See Wagen- 
blast v. McKean, 2 Grant 393 (dic- 
tum). But see Black v. Smith. Peake 
N.P. 121, 170 Reprint 101 (holding 
that there is no occasion to produce 
the money if the creditor refuses to 
oe it on aceount of more being | 

ue). : 


fa] Reason for rule.—“Though the 
plaintiff might refuse the money at 
first, if he saw it produced, he might 
be induced to accept it.” Dickinson 
v. Shee, 4 Esp. 67, 170 Reprint 644. 


13. Cal—Adams & McKee Land 
es v. Dugan, 228 P. 681, 68 Cal.App. 


cae eae v. Cowing, 21 Il. 


Minn.—Pinney v. Jorgenson, 6 N.W. 
376, 27 Minn. 26. 


N.Y.—Eddy v. Davis, 22 N.E. 362, 
116 N.Y. 247; Leask v. Dew, 92 N.Y.S. 
891, 102 App.Div. 529 [aff 77 N.E. 1190, 
184 N.Y. 599]. 


W.Va.—Shank vy. Groff, 32 S.E. 248, 
45 W.Va. 543. 2 


Necessity of ability to perform see 
supra § 40. 


14. Simms v. Hardin, 4 La.A. (Or- 
leans) 103 (where the refusal of the 
creditor’s bookkeeper to accept ten- 
der was held not sufficient to consti- 
tute a waiver). 


To whom tender may be made see 
infra §§ 55-59. 


15. Green v. Barney, (Cal.) 36 P. 
1026; Smith v. Central & Pacific Im- 
provement Corporation, 187 P. 456, 45 
Cal.App. 384. 


16. Cross references: 
Conditional payment see Payment § 
11. 
Necessity for unconditional tender: 
As affecting right to: 
Costs § 148. 
Interest § 149. 
Of performance of composition 
agreement see Compositions with 
Creditors § 387. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


En 


-§ 45) 


der statute’? and at common law,!® where a person 
is to perform an act, the obligation to perform which 
is independent of any precedent or concurrent act 
to be performed by the other party, as where money 
is to be paid in liquidation of a debt, or the object 
is to discharge the tenderer of the obligation, the 


Necessity for unconditional tender:— 
Continued 


To: 


Contest validity of release see 
Re'ease § 50. 


Defeat action of detinue see Deti- 
nue § 29. 


Discharge lien see Chattel Mort- 
gages § 453; Mortgages § 926; 
Pledges § 173; Taxation § 1235. 

Release surety on appeal bond see 
Appeal and Error § 3376. 


Tender where obligations mutual and 
concurrent see Contracts § 759 


17. See statutory provisions; 
cases intra notes 19-31. 


18. See cases infra notes 19-31. 


12. U.S.—Queensboro Nat. Bank 
of City of New York v. Kelly, 48 F. 
(2d) 574 [cert den 52 S.Ct. 9]; Cogh- 
lan v. South Carolina R. Co., 32 F. 316 
Pathe 2 SC ts 150, 142) US 2201, 35) Le 
Ed. 951]; Boulton v. Moore, 14 F. 922, 
11 Biss. 500. 


and 


Ala.—Southern Cotton Oil Co. v., 


Dowling, 85 So. 544, 204 Ala. 303; 
Dozier v. Vizard Inv. Co., 83 So. 572, 
203 Ala. 421; Odum v. Rutledge, etc., 
R. Co., 10 So. 222, 94 Ala. 488. 


Ariz.—Pleasant v. Arizona Storage 
& Distributing Co., 267 P. 794, 798, 34 
Ariz. 68 [cit Cyc]. 


Ark.—Geiser Mfg. Co. v. Davis, 182 
S.W. 557, 122 Ark. 193; Cole v. Moore, 
34 Ark, 582. 


Cal.—Roffinella v. Roffinella, 218 P. 
397, 191 Cal. 753; Perkins v. Maier, 
etc., Brewery, 66 P. 482, 134 Cal. 372; 
Jones v. Shuey, 40 P. 17; Peo. v. Har- 
ris, 9 Cal. 571; Valentini v. Gobbi, 212 
P. 718, 60 Cal.App. 289. 


eee ee v. Bulkley, 30 Conn. 


D.C.—Davidge v. Simmons, 266 F. 
1018, 49 App.D.C. 398 [error dism 42 
S.Ct. 184, 257 U.S. 667, 66 L.Ed. 426]. 


ae liao v. Matthews, 17 Fla. 


Ga.—Morris v. Continental Ins. Co., 
42 S.E. 474, 116 Ga. 53; Elder v. John- 
son, 42 S.E. 51, 115 Ga. 691; De Graf- 
fenreid v. Menard, 30 S.B. 560, 103 Ga. 
Golo OW, Eles Howard <Piano-.Col. Vv. 
Glover, 67 S.E. 277, 7 Ga.App. 548. 


pa aig hardy yv. Angel, 1 Hawaii 


Tll.— Dunbar v. Springer, 99 N.E. 
889, 892, 256 Ill. 53 [aff 168 Ill.App. 
9, and cit Cye]; Pulsifer v. Shepard, 
360 111, 513; Connecticut Mut. L. Ins. 
(CORMRIE Stinson, 86 Ill.App. 668. 


In d.—Storey v. Krewson, 55 Ind. 
397, 23 Am.R. 668; Rose v. Duncan, 49 
Ind. 269; Webb v. Citizens’ Nat. Bank 
of City of Jeffersonville, 115 N.E. 799, 
70 Ind.App. 22. 


Iowa.—Simons v. Petersberger, 151 
N.W. 392, 171 Iowa 564; Breja v. 
Pryne, 64 NW. 669, 94 Iowa 755; Hop- 
kins v. Gray, 1 N.W. 637, 51 Iowa 340. 


Kan.—Anderson v. Uncle Sam Oil 
Co., 186 P. 198, 200, 106 Kan. 483 [cit 
Gye]; Smith v. School Dist. No. 64 
of Marion County, 131 P. 557, 558, 89 
Kan. 225, Ann.Cas.1914D 139 [eit 
Cye]; Crane v. Renville State Bank, 
85 P. 285, 73 Kan. 287; Latham v. 
Hartford, 297 -Kan. 249; Shaw vy. Sears, 
3. Kan. 342, 
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discharge, or as 


Simmons, 60 S.W. 
Nantz v. Lober, 


Ky.—Samuels v. 
937, 22 Ky.L. 1586; 
1 Duv. 304. 


Me.—Brown vy. Gilmore, 8 Me. 107, 
22 Am.D. 228. 


Mass.—Chapin vy. Chapin, 
746. 


Mich.—Zells v. Stockwell, 137 N.W. 
67, 171 Mich. 268. 


Minn.—Vernon Center State Bank 
Sea ahi 208 N.W. 186, 166 Minn. 


36 N.E. 


Ree Tes v. Magee, 57 Miss. 


Mo.—Harbaugh v. Ford Roofing 
Products Co., 281 S.W. 686 [cit Cyc]; 
Long yv. Greene County Abstract & 
Loan Co., 158 S.W.*805, 252 Mo. 158; 
Ruppel v. Missouri Guarantee Sav., 
ete., Assoc., 59 S.W. 1000, 158 Mo. 613; 
Henderson v. Cass County, 18 S.W. 
992, 107 Mo. 50; Saussenthaler v. Fed- 
eral Union Surety Co., 193 S.W. 286, 
197 Mo.App. 112; Adcox v. Western 
Union Telegravh Co., 157 S.W. 989, 
171 Mo.App. 331; Kitchen v. Clark, 1 
Mo.App. 430. 


Neb.—Baird v. Union Mut. Life Ins. 
Co., 177 N.W. 156, 194 Neb. 352 [mod 
173 N.W. 686, 103 Neb. 609, and cit 
Cyc]; Schrandt v. Young, 86 N.W. 
1085, 62 Neb. 254; Te Poel v. Shutt, 
78 N.W. 288, 57 Neb. 592; McEldon v. 
Eee 93 N.W. 9388, 4 Neb. (Unoff.) 
ood. 


N.J.—Robins v. Mack International 
Motor Truck Corporation, 153 A. 649, 
107 N.J.Law 285 [cit Cyc]; Bidwell 
v. Garrison, (Ch.) 36 A. 941. 


N.M.—Union Esperanza Mining Co. 
v. Shandon Mining Co., 135 P. 78, 80, 
18 N.M. 153 [quot Cyc]. 


N.Y.—Cornell v. Hayden, 21 N.E. 
417, 114 N.Y. 271; Tuthill v. Morris, 
81 N.Y. 94; Persons v. Gardner, 106 
N.Y.S. 616, 122 App.Div. 167; Stod- 
dard v. Winter Rea!ties, 179 N.Y.S. 


741; Margolis v. Wittman, 169 N.Y.S. 
573; Cromwell v. Burr, 12 N.Y.St. 
132; Heelas v. Slevin, 538 HowPr. 356; 


Cashman v. Martin, 50 How.Pr. 337; 
Wood v. Hitchcock, 20 Wend. 47. 


N.C.—Rives v. Dudley, 56 N.C. 126, 
67 Am.D. 231. 


Ohio:—Redfern v. Uluery, 12 Ohio 
Cir.Ct. 87, 5 OhioCir.Dec. 435; Sinks 
v. Green, 19 OhicCir.Ct.N.S. 445. 


Okl.—Huldoon v. Hostuttler, 222 P. 
513, 96 Okl. 288; Isbell v. Walton 
Trust Co., 163 P. 716, 63 Okl. 182; Bly 
ve Poole, 159) P.514,. 60) Oli 77. 


Or.—Comstock Mfg. Co. v. Schiff- 
mann, 234 P. 293, 113 Or. 677; Purdin 
v. Hancock, 135 P. 515, 67 Or. 164. 


Pa.—Osterling v. Rose, 133 A. 374, 
286 Pa. 263; Schaeffer v. Herman, 85 
A. 94, 237 Pa. 86; Douglas v. Hustead, 
65 A. 670, 216 Pa. 292; Wagenblast 
v. McKean, 2 Grant 393; Hoffman v. 
Adair, 67 Pa.Super. 164; Eckman v. 
Hildebrand, 1 Lanc.L.Rev. 41. 


S.c.—Sparks v. Green, 67 S.E. 230, 
85 S.C. 109; Smith v. Keels, 49 S.C.L. 
cea! Eastland v. Longshorn, 10 S.C.L. 
194. 


S.D.—Pendergast v. Muns, 222 N. 
W. 607, 54 S.D. 90; Barnes v. Hill 
City Lumber Co., 147 N.W. 775, 34 S. 
D. 158; Brace v. Doble, 52 N.W. 586, 
: ee 110 [aff 53 N.W. 859, °3°°S.D: 


[62 C.J.] 675 


money or thing to be delivered must be tendered un- 
conditionally,® and a tender accompanied with some 
condition, performance of which is impossible,?° or 
which the tenderer has no right to make,?1 as where 
a sum is offered 
payment in full,?* is invalid. But 


“as a settlement,”?? or in full 


Tex.—Flake v. Nuse, 51 Tex. 98; 
Manhattan Life Ins. Co. v. Stubbs, 
(Commn.App.) 234 S.W. 1099 [rev 
(Civ.App.) 216 S.W. 896]; Rutherford 
v. McGee, (Civ.App.) 241 S.W. 629, 
632 [quot Cyc]. 


Vt.—Holton v. 
46 Am.D. 148. 


Wash.—Vergonis v. 
P. 463, 105 Wash. 441. 


Wis.—Mann v. Roberts, 105 N.W. 
785, 126 Wis. 142; Elderkin v. Fel- 
lows, 19 N.W. 101, 60 Wis. 339; 
Hunter v. Warner, 1 Wis. 141. 


Eng.—Greenwood v. Sutcliffe, [1892] 
1 Ch. 1; Jennings v. Major, 8 C.&P. 
61, 34. .C-L.4,610, 173" Reprint, 3995 
Mitchell v. King, 6 C.&P. 237, 25 E.C. 
L. 412, 172 Reprint 1223; Peacock v. 
Dickerson, 2 C.&P. 51, 12 B.C.L. 445, 
172 Reprint 24; Brady v. Jones, 2 D. 
&R. 305, 16 E.C.L. 87. 


N.B.—McKenzie v. McLeod, 39 N.B 
30. 


Brown, 18 Vt. 224, 


Vaseleou, 178 


Sask.—Dornian vy. Crapper, 7 Sask. 
Ee 229; 


20. Mich.—Brink vv. Freoff, 40 
Mich. 610. 
Minn.—Balme v. Wambaugh, 16 
Minn. 116. 


N.M.—Union Esperanza Mining Co. 
v. Shandon Mining Co., 135° P. 78, 80, 
18 N.M. 153 [quot Cyc]. 


Or.—First Nat. Bank of Ontario 
v. Seaweard, 152 P. 888, 78 Or. 567. 


Tex.—Malone v. Wright, 36 S.W. 
420, 90 Tex. 49 [mod (Civ.App.) 34 S. 
W. 455]; Rutherford y: McGee, (Civ. 
App.) 241 S.W. 629, 632 [quot Cyc]. 


21. Ark.—Odum v. Rutledge, ete., 
R. Co., 10 So. 222, 94 Ala. 488. 


Cal.—Valentini v. Gobbi, 212 P. 718, 
60 Cal.App. 289. 


Mont.—Advance-Rumely Thresher 
Co. v. Hess, 279 P. 236, 238, 85 Mont. 
293 “Let: Cyel, 


N.H.—Foster v. McLane, 148 A. 28, 
84 N.H. 203. 


N.M.—Union Esperanza Mining Co. 
v. Shandon Mining Co., 1385 P. 78, 80, 
18 N.M. 153 [quot Cyc]. 


N.C.—Rives v. Dudley, 56 N.C. 126, 
67 Am.D. 231. 


Pa.—Johnston v. Glazier, 1 Pa.Dist. 
&Co. 56. 


Tex.—Flake v. Nuse, 51 Tex. 98; 
Bell v. Mast, (Civ.App.) 7 S.W.(2d) 
102: Rutherford v. McGee, (Civ.App). 
241 S.W. 629, 632 [quot Cyc]. 


Wash.—Vergonis v. Vaseleou, 
P. 463, 105 Wash. 441. 


Sask.—Dornian vy. Crapper, 7 Sask. 
L. 229. 


g2. Martin v. Bott, 46 N.E. 151, 17 
Ind.App. 444; Union Esperanza Min- 
ing Co. v. Shandon Mining Co., 135 P. 
78, 80,18 N.M. 153 [quot Cyc]; Mitch- 
ell v. ‘King, 6 C.&P. 237, 25 H.C.L. 412, 
172 Reprint 1228. 


25. U.S.—Hepburn  v. 
Cranch 321, 2. L.Ed. 122. 


Ala.—Southern Cotton Oil Co. v. 
Dowling, 85 So. 544, 204 Ala. 303. 


Ariz.—Pleasant_v. Arizona Storage 
& Distributing Co. 267 P. 794, 34 
Ariz, 68. 


Cal.—Valentini v. Gobbi, 212 P. 718, 


178 


Auld, 1 
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the tenderer may upon making a tender accompany 
it with a declaration, not a condition, that it satis- 
fied the debt,?4 if the expression used amounts to no 
more than an assertion of what the tenderer claims 
to be due;25 moreover, if the condition interposed 
is one not prejudicial to the creditor,?® or is one on 
which the debtor has a right to insist, it does not 
Thus a tender may be accom- 
panied by such conditions as to acceptance as are, 
by the contract, conditions precedent to be performed 
by the party to whom the tender is made,”* and this 
rule is statutory in some jurisdiction 
been held that a tender may be made conditional 
upon proof being produced that the party holding 
the claim has a right to receive payment, if circum- 


vitiate the tender.?7 


60 -Cal.App. 289. 
Ill—Hess v. Peck, 111 Ill.App. 111. 


Kan.—Anderson y. Uncle Sam Oil 
Co., 186 P. 198, 200, 106 Kan. 483 [rit 
Cyc]; Smith vy. School Dist. No. 64, 
of Marion County, 131 P. 557, 558, 89 
Beni 225, Ann.Cas.1914D 139 [cit 
Cyc]. 


. Me.—Brown v. Gilmore, 8 Me. 107, 
22 Ain.D. 223. 


Minu.—Moore y. Norman, 53 N.W. 
809, 52 Minn, 83, 38 Am.S.R. 526, 18 
LiR.A. 359. : 


Mo.,—Long v. Greene County Ab- 
stract & Loan Co., 158 S.W. 305, 252 
Mo. 158; Henderson vy. Cass County, 
138 S.W.. 992, 107 Mo. 50; Parker v. 
Supreme Tent, Knights of Maccabees 
of the World, 177-S.W. 722, 191 Mo. 
App. 508. 


Neb.—Harvey v. Bowman, 136 N.W. 
342, 91 Neb. 569; Tompkins y. Batie, 
7 N.W. 747, 11 Neb. 147, 88 Am.R. 361. 


Nev.—State v. Carson City Say. 
Bank, 30 P. 708, 17 Nev. 146. 


N.M.—Union Esperanza Mining Co. 
v. Shandon Mining Co., 135 P. 78, 80, 
18 N.M. 153 [quot Cyc]. 


N.Y.—Noyes v. Wyckoff, 21 N.E. 
158, 114 N.Y. 204; Shiland v. Loeb, 
58 App.Div. 565, 69 N.Y.S. 11; Brook- 
lyn Bank v. De Grauw, 23 Wend. 342, 
35 Am.D. 569; Wood v. Hitchcock, 20 
Wend, 47. 


OklI.—Bly v. Poole, 159 P. 511, 60 
Okl. 77 [cit Cyc]. 


ee v. Adair, 67 Pa.Super. 


Tenn.—Love v. Smith, 4 Yerg. 117; 
Pe v. Harris, 2 Tenn.Civ.App. 


Tex.—Manhattan Life Ins. Co. v. 
Stubbs, (Commn.App.) 234 S.W. 1099 
[rev (Civ.App.) 216 S.W. 896]. 


Vt.—Draper v. Hitt, 43 Vt. 489, 5 
ae 292; Miller v. Holden, 18 Vt. 


Wis.—Elderkin v. Fellows, 19 N.W. 
101, 60 Wis. 339. 


B.C.—Wainwright v. Farmer, 16 B. 
C. 468. 


Eng.—Henwood v. Oliver, 1 Q.B. 
409, 41 H.C.L. 601; Hough vy. May, 4 
A.&H, 954, 31 E.C.L. 415, 111 Reprint 
1042; Strong v. Harvey, 8 Bing. 304, 
11 E.C.L. 153, 130 Reprint 530; Evans 
v. Judkins, 4 Campb. 156, 171 Reprint 
50; Sutton v. Hawkins, 8 C.&P. 259, 
34 E.C.L. 722, 173 Reprint 485; Gor- 
don v. Cox, 7 C.&P. 172, 32 E.C.L. 557, 
173 Reprint 76; Peacock v. Dicker- 
son, 2 C.&P. 51, 12 E.C.L. 445, 172 Re- 
print 24; Cheminant v. Thornton, 2 
C&P. 50, 12 ECL, 444, 172 Re- 
print 23; Thomas v. Hvans, 10 Hast 
101, 103 Reprint 714; Field v. New- 


TENDER 


s.29 And it has 


Indebtedness.*° 


port, etc, R. Co., 3 H.&N. 409, 157 
Reprint 529. 


[a] Reason for rule.—‘‘The debtor 
has no right to the benefit of a tender, 
as having the effect of a payment, 
when it is burdened with such a con- 
dition that the creditor cannot accept 
the money without compromising his 
legal right to recover the further sum 
which he claims to be due.”” Moore v. 
Norman, 53 N.W. 809, 810, 52 Minn. 
83 [quot Pleasant v. Arizona Storage 
& Distributing Co., 267 P. 794, 798, 34 
Ariz. 68]. 


[b] The words “Here is the quar- 
ter’s rent,” accompanying a tender of 
rent has been held not to impose a 
condition. Jones v. Bridgman, 39 L. 
T.Rep.N.S. 500 [dist. Hastings v. 
Thorley, 8 C.&P. 573, 34 E.C.L. 899, 
178 Reprint 623]. 


Tender of rent generally see Land- 
lord and Tenant §§ 1278-1281. 


24. Thompson v. Crains, 216 Ill. 
App. 300 [mod on other grounds 128 
N.E. 508, 294 Ill. 270, 12 A.L.R. 931]; 
Foster v. Drew, 39 Vt. 51; Preston v. 
Grant, 34 Vt. 201; Bowen v. Owen, 11 
Q.B. 130, 63, E.C.L. 1380; Robinson v. 
Ferreday, 8 C.&P. 752, 34 E.C.L. 1001, 
173 Reprint 703. 


[a] Thus a tender in the form of 
a certified check is not rendered in- 
sufficient by reason of the fact that it 
recited that it was in payment of all 
amounts due to that date, where the 
court finds, on a suit to enforce the 
demand, that the amount so tendered 
was the amount due. Thompson v. 
Crains, 216 I1l.App. 300 [mod on other 
grounds 128 N.H. 508, 294 Ill. 270, 12 
A.LR. 931). 


25. Foster v. Drew, 39 Vt. 51; 
Preston v. Grant, 34 Vt. 201. 


26. Dozier v. Vizard Inv. Co., 83 
So. 572, 203 Ala. 421. 


27. Ala.—Dozier v. Vizard Inv. Co., 
supra; Odum v. Rutledge, ete., R. Co., 
10 So. 222, 94 Ala. 488. 


Cal.—Stevens v. Hines, 218 P. 57, 
63 Cal.App. 80. 


Colo.—O’Donnell v. Chamberlin, 91 
P. 39, 36 Colo. 395, 10 Ann.Cas. 931. 


N.Y.—Alpern v. Farrell, 117 N.Y.S. 
706, 188 App.Div. 278. 


Or.—Comstock Mfg. Co. v. Schiff- 
mann, 234 P. 293, 113 Or. 677. 


Pa,—Schaeffer v. Herman, 85 A. 94, 
237 Pa. 86. 


28. U.S.—Harding v. Giddings, 73 
EY 335,. 19) GCA; 508% 


Cal.—Wadleigh v. Phelps, 87 P. 93, 
149 Cal. 627. 


On ore v. Heidrich, 174 Ill.App. 


Mich.—Johnson v. Cranage, 7 N.W. 


[§ 47] c Dem 


Pv 


—[§§ 45-47 


stances exist which reasonably induce a belief in the 
tenderer that the tenderee has not such a right.®° 
So, a tender by telegraph is not conditional because 
of the telegraph company’s refusal to pay the money 
unless the payee identifies himself as required by 
the party making the tender.** 


[§ 46] b. Protest.*? 
tender is an admission of an amount due equal 
to the sum tendered,®? it has been held that, if the 
tender is otherwise valid, the fact that it is under 
protest does not invalidate it.?* 


anding Surrender of Evidence of 
An offer of the amount due has been 
held not a good tender where its acceptance is made 


While, as a general rule, a 


188, 45 Mich. 14. : 
N.H.—Wendell v. New Hampshire 
Bank, 9 N.H. 404. 


N.Y.—Halpin v. Phenix Ins. Co., 23 _ 
N.E. 482, 118 N.Y. 165; Cass v. Higen- 
botam, 38 N.E. 189, 100 N.Y. 248; 
Wheelock v. Tanner, 39 N.Y. 481. 


S.D.—Pendergast v. Muns, 222 N.W. 
607, 54 S.D. 90. 


Tex.—Engelbach vy. Simpson, 83 S. 
W. 596, 12 Tex.Civ.App. 188. 


[a] Illustrations.—(1) Where a 


| vendor’s lien was expressly retained 


in the conveyance, and a tender of 
the amount secured by the lien, upon 
condition that the vendor furnish a 
release of the lien, was held good. 
Engelbach v. Simpson, 33 S.W. 596, 
12 Tex.Civ.App. 188. (2) Where an 
order by a creditor on a bailee is 


-necessary before the bailee will sur- 


render the property, a tender of the 
debt may be made conditional upon 
receiving such an order. Johnson v. 
Cranage, 7 N.W. 188, 45 Mich. 14. 


29. See statutory provisions. 


30. Kennedy v. Moore, 58 N.W. 
1066, 91 Iowa 39. 


31. Stevens v. Hines, 218 P. 57, 63 
Cal.App. 80. 


32. Tender of freight charges un- 
der protest see Carriers § 705. 


33. See infra § 67. 


34. Atchison, etc., R. Co. v. Rob- 
erts, 22 S.W. 183, 3 Tex.Civ.App. 370 
(where freight charges were tendered 
under protest); Greenwood v. Sut- 
cliffe, [1892] 1 Ch. 1 (where the debt- 
or, on making a tender to a mort- 
gayee in possession, reserved the right 
to review their account); Thorpe v. 
Burgess, 8 Dowl.P.C. 603 (where the 
debtor in offering a sum said “that it 
was more than was due, but that 
plaintiff might take it all,” and the 
tender was held good); Sweny v. 
Smith, L.R. 7 Eq. 324; Scott v. Ux- 
bridge, etc., R. Co., L.R: 1 CLP. 596; 
Manning v. Lunn, 2 C.&K. 13, 61 E.C. 
L. 18; Peers v. Allén, 19 GrantCh. 
(Ont.) 98. But see Kuhns v. Chicago, 
etc., R. Co., 22 N.W..661, 65 Iowa 528 
(where tender was made to avoid liti- 
gation and was accompanied by a de- 
nial that debt was due); Simmons v. 
Wilmott, 3 Esp. 91, 170 Reprint 549 
(where defendant, while protesting 
against liability, offered amount ten- 
dered as a voluntary kindness). 


35. Tender conditioned on: 
Release, cancellation, or entry of 
satisfaction of mortgage see Mort- 
gages § 926. 
Surrender of: 
Note and mortgage see Chattel 
sone a § 453; Mortgages § 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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conditional on the surrender of the obligation evi- 


dencing the indebtedness.?® There is, however, au- 
thority to the contrary,?? and, where the statute ex- 
pressly so provides, the tender may be made condi- 
tional on the return of the obligation;** but, even 
where the surrender of the obligation, on which ten- 
der is made, may be demanded, a demand for an obli- 
gation which secures another distinct debt vitiates 
the tender.*® Demanding a negotiable instrument 
but hot making its surrender a condition to the tender 
of the money due thereon does not make a tender 
conditional and therefore invalid.t® It is held that, 
where there is no dispute as to the amount due, a 
tender may be made by an accommodation indorser 
of a note,*! or by an acceptor of a bill,#? to depend on 
the surrender of the note or bills. An offer to pay 
the amount due on a lien, on condition that such 
lien be satisfied and released of record before the 
money is surrendered, has been held insufficient to 
operate as a tender.*? 


[§ 48] d. Demanding Receipt or Discharge. A 
debtor vitiates the tender if he demands a receipt 


Surrender of:—Continued 43. Masson vy. 
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for a larger sum than is tendered,** or if he insists 
on a receipt in full in respect of the particular claim 
on which the tender is made, or a receipt in full for 
all demands,** nor ean the offer be made conditional 
on the debtor receiving a discharge.*® It has been 
affirmed*’ and denied*® that a tender is vitiated by 
coupling it with a demand for a receipt for the 
sum offered. In some jurisdictions there are stat- 
utes authorizing a demand for a receipt,*® and under 
such statutes a demand for a receipt for the amount 
tendered does not vitiate the tender;°® but it has 
been held that these statutes do not authorize a 
demand for a receipt in full.>4 


[§ 49] e. Waiver of Objections. There may be a 
waiver of an objection that a tender is not uncondi- 
tional.®* Thus, where a tender is refused, not on the 
ground that it is conditioned, but on some other 
ground,®* as that the amount is insufficient,®* the 
objection to the tender as conditional is waived; 
and failing at the time to object to a tender on the 
ground that a receipt is demanded and assigning an- 
other reason for refusing is a waiver of the objee- 


Indiana Lighting | Laboratory, 9 Metc. (Mass.) 42; Pur- 


zogce property see Pledges § 


36. Ind.—Storey v. Krewson, 55 
Ind, 397, 23 Am.R. 668. 


Mass.—Fales v. Russell, 16 Pick. 
315; Baker v. Wheaton, 5 Mass. 509, 
4 Am.D. 71. 


~ Minn.—Moore v. Norman, 53 N.W. 
809, 52 Minn. 83, 38 Am.S.R. 526, 18 
L.R.A. 359; Benson Bank vy. Hove, 47 
N.W. 449, 45 Minn. 40. 


Neb.—Baird v. Union Mut. Life Co,, 
177 N.W. 156, 104 Neb. 352 [mod 173 
N.W. 686, 103 Neb. 609]. 


Okl.—Bly v. Poole, 159 P. 511, 60 
Okl. 77. , 


Vt.—Holton v. Brown, 
46 Am.D, 148. 


37. Ala.—Dozier v. Vizard Inv. Co., 
83 So. 572, 208 Ala. 421. 


N.H.—Strafford v. Welch, 59 N.H. 
46; Heywood v. Hartshorn, 55 N.H. 
476. 


N.Y.—Halpin v. Phenix Ins. Co., 23 
ING: 482-1) ES ON Yi 1 Obs eBadleyeny, 
Buchanan County, 22 N.E. 155, 115 N. 
Y. 297, 6 L.R.A. 562; Wilder v. Seelye, 
8 Barb. 408. 


S.c.—Sparks v. Green, 67 S.E. 230, 
So SiC. 2:09; 


38. Henderson v. Willis, 128 S.E. 
807, 160 Ga. 638; W. H. Howard Piano 
Co. v. Glover, 67 S.E. 277, 7 Ga.App. 
548. 

39. Sparks v. Green, 67 S.E. .2380, 
85 S.C. 109. 


{a] Thus a debtor, tendering the 
amount due under agricultural liens 
and a bill of sale of horses taken as 
security, may demand the surrender 
of the liens and bill of sale, but a 
debtor tendering an amount sufficient 
only to pay the debt under the agri- 
cultural liens and the bill of sale of 
horses may not also demand a sur- 
render of another bill of sale securing 
another debt. Sparks v. Green, 67 S. 
E. 230, 85 S.C. 109. 


40. Buffum y. Buffum, 11 N.H. 451. 


41. Osterman v. Goldstein, 66 N. 
Y.S. 506, 32 Mise. 676 [rev on other 
grounds 64 N.Y.S. 555, 31 Misc. 501]. 


42. Hansard v. Robinson, 7 B.&C. 
90, 14 E.C.L, 50, 108 Reprint 659. 


18 Vt. 224, 


Fixture Co., 100 N.E. 875, 101 N.E. 
753, 53 Ind.App. 376. 


44. Rude v. Levy, 96 P. 560, 43 
ace 127 Am.S.R. 123, 24 L.R.A. 


45. U.S—Hepburn v. Auld, 1 
Cranch 321, 2 L.Ed. 122; Perkins v. 
Beck, 19 F.Cas.No. 10,984, 4 Cranch 
C.C. 68; L’Hommedieu v. The H. L. 
Dayton, 38 F. 926. 


Ala.—Commercial F. Ins. Co. v. Al- 
len, 1 So. 202, 80 Ala. 571. But see 
Dozier v. Vizard Inv. Co., 83 So. 572, 
576, 203 Ala. 421 [dist Commercial 
Fire Ins. Co. v, Allen, 1 So. 202, 80 
Ala. 571] (‘While the facts differ- 
entiate that case from this one, I do 
not wish to commit myself to the 
soundness of the proposition that de- 
manding a receipt when the full 
amount due is tendered will destroy 
the tender’’). 


Ark.—Jacoway v. Hall, 55 S.W. 12, 
67 Ark. 340. 


Colo.—Butler v. Hinckley, 30 P. 250, 
17 Colo. 523. 


Mass.—Thayer v. 
Mass. 450. 


Mo.—Parker v. Supreme _ Tent, 
Knights of Maccabees of the World, 
177 S.W. 722, 191 Mo.App. 508 [quot 
Cyc]. 

Neb.—Baird v. Union Mut. Life Ins. 
Co., 177 N.W. 156, 104 Neb. 852 [mod 
173 N.W. 686, 103 Neb. 609, and cit 
Cyc]. 

N.Y.—Clark v. New York, 1 Keyes 
9, 58 Am.D. 379 [rev 3 Barb. 288]; 
Wood vy. Hitchcock, 20 Wend. 47. 


S.c.—Siter v. Robinson, 18 S.C.L. 
274, 

Eng.—Bowen v. Owen, 11 Q.B. 130, 
63 E.C.L. 130, 116 Reprint 425; Finch 
v. Miller, 5 C.B. 428, 57 B.C.L. 428, 136 
Reprint 945; Griffith v. Hodges, 1 C. 
&P. 419, 12 E.C.L. 246, 171 Reprint 
1256; Foord v. Noll, 2 Dowl.P.C.N.S. 
617; Glasscott v. Day, 5 Esp. 48, 170 
Reprint 733; Higham v. Baddely, 
Gow. 213, 171 Reprint 888; Cole v. 
Blake, Peake N.P. 179, 3 Rev.Rep. 681. 


Ont.—Squire v. Mooney, 30 U.C. 
(Rd SHAME 


But see Brock v. Jones, 16 Tex. 461 
(criticizing rule). 


46. Richardson vy. Boston Chemical 


Brackett, 12 


oe v./ Hancock, 135. P.\ 615, 67--Or. 


47. Conn.—Sanford v. Bulkley, 30 
Conn. 344, 


Saket meet e v. Angel, 1 Hawaii 


Pay cao v. Clark, 1 Mo.App. 


N.Y.—Roosevelt v. 
Bank, 45 Barb. 579. 


Vt.—Holton y. Brown, 18 Vt. 224, 
46 Am.D. 148. 


48. Lovett v. Eastern Oil Co., 70 S. 
E. 707, 68 W.Va. 667, Ann.Cas.1912B 
860; Jones v. Arthur, 8 Dowl.P.C. 442. 


49. See statutory provisions, 


50. Grieco v. Jackvony, 109 A. 801, 
43 RI, 26. 


51. West v. Farmers’ Mut. Ins. Co., 
90 N.W. 523, 117 Iowa 147; Parker 
v. Supreme Tent, Knights of Macca- 
bees of the World, 177 S.W. 722, 191 
Mo.App. 508; State v. Farrin, 160 P. 
124, 81 Or. 489; Pittsburg Plate Glass 
Co. v. Leary, 128 N.W. 271, 25 S.D. 
256, 31 L.R.A.N.S. 746, Ann.Cas.1912B 
928. 


Bull’s Head 


52. Harding v. Home Inv. & Sav. 
Co., 286 P. 920, 49 Idaho 64; Stoddard 
v. Winter Realties, 179 N.Y.S. 741: 
Comstock Mfg. Co. v. Schiffmann, 234 
P)293,;7 113 Or. 677. 


53. Thompson v. Crains, 128 N.E. 
508, 294 Ill. 270, 12 A.L.R. 931 [mod 
on other grounds 216 Ill.App. 300]. 


[a] Reason for rule.—‘‘The law 
interprets the conduct of the parties 
as to a tender according to their ap- 
parent intention and determines its 
sufficiency upon the objections then 
stated, and silence is considered a 
tacit waiver of other objections.” 
Thompson v. Crains, 128 N.E. 508, 511, 
294 Ill. 270, 12 A.L.R. 9381 [mod on 
other grounds 216 Ill.App. 300], 


54. Thompson vy. Crains, supra; 
ovnehan v. Moore, 9 Mich. 9, 77 Am, 
D. ‘ 


[a] Beason for rule.—“An objec- 
tion made at the time of tender pre- 
cludes all others, and if that be not 
well grounded, the tender will be held 
good.” Moynahan y. Moore, 9 Mich. 
9, 10, 77 Am.D. 468. 
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tion that a receipt was required.®> A creditor, ac- 
cepting money tendered conditionally, assents to the 
condition, and cannot accept the money and reject the 
conditions on which it was tendered.*® 


[§ 50] 6. Tender of Specific Articles. 
the debt is payable in specific articles, the debtor 
must, at the time of payment, have the articles at 
the place of payment,®’ set apart and separated 
for identification;>® and it is not enough that the 
tenderer has a large quantity at the place of ten- 
der,®°® whether the tenderee is there to receive them 
or not,®° and the tenderee must be given a reasonable 
time and opportunity to ascertain his rights and 
examine the articles if he requests it.%t 
required by law to be surveyed, inspected, or sealed 
must be surveyed, inspected, or sealed before it is 


tendered.®? 


55. People v. Edwards, 10 N.Y.S. 
335, 56 Hun 377; Richardson v. Jack- 
son, 8 M.&W. 298, 151 Reprint 1051; 
Cole v. Blake, Peake N.P. 179, 3 Rev. 
Rep. 681; Lockridge v. Lacey, 30 U.C. 
Q.B. (Ont.) 494. 


56. Bahrenburg v. Conrad Schopp 
Fruit Co., 107 S.W. 440, 128 Mo.App. 
oe Bull v. Parker, 2 Dowl.P.C.N.S. 

45. 


Effect of misunderstanding as to 
este tender conditional see infra 
68. 


57. Conn.—Smith v. Loomis, 7 
Conn. 110. : 

D.C.—Hughes v. 
66. 

Towa.—Spafford v. Stutsman, 9 
Iowa 128; Williams v. Triplett, 3 
Iowa 518; Games v. Manning, 2 
Greene 251. 


Ky.—Mitchell v. Gregory, 
449, 4 Am.D. 655. 


Me.—Bates v. Churchill, 32 Me. 31; 
Veazy v. Harmony, 7 Me. 91. 


Eschback, 7 D.C. 


1 Bibb 


Mo.—MeJilton v. Smizer, 18 Mo. 
111, 
N.H.—Bailey v. Simonds, 6 N.H. 


159, 25 Am.D. 454. 


N.Y.—Wheelock v. Tanner, 39 N.Y. 
481. 


N.C.—Patton v. Hunt, 64 N.C. 163. 
Tex.—Cherry v. Newby, 11 Tex. 457. 


vVt.—Barney v. Bliss, 1 D.Chipm. 
399, 12 Am.D. 696. 


[a] Custom and usage (1) may be 
proved to determine whether a proper 
tender of chattels has been made, in 
the absence of definite provision in 
the contract. Clark v. Baker, 11 Metce. 
(Mass.) 186, 45 Am.D. 199. (2) Ifit 
is the custom to call at the shop of a 
mechanic for articles manufactured 
by him, it is a sufficient tender if the 
article is ready on the day and set out 
in his shop. Downer v. Sinclair, 15 
Vt. 495. 


[b] Tender of certificate of in- 
spection for lumber lying on the bank 
of a river was held insufficient, the 
certificate being evidence only that 
the lumber had been inspected, not 
that the lumber was at the place at 
the time of the tender. Thompson v. 
Gaylard, 3 N.C. 150. 


58. Smith v. Loomis, 7 Conn, 110; 
Games v. Manning, 2 Greene (Iowa) 
251; Bates v. Churchill, 32 Me. 31; 
Veazy v. Harmony, 7 Me. 91; Cherry 
v. Newby, 11 Tex. 457. But see Arm- 
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Where 


sufficient.” 


Property 


strong v. Tait, 8 Ala. 635, 42 Am.D. 
656 (holding that a tender of corn 
shucks was sufficient, although the 
entire amount was not set apart, but 
the debtor agreed to have the residue 
ready as fast as the creditor could 
haul them); Hughes vy. Prewitt, 5 
Tex. 264 (holding that the rule is sub- 
ject to qualification by the nature 
of the property). : 


{a] Property may be pointed out 
or designated by setting it aside and 
tagging it, so that the payee may pur- 
sue and recover the property itself. 
Hughes v. Eschback, 7 D.C. 66; Bates 
v. Bates, Walk. (Miss.).401, 12 Am.D. 
age McConnell v. Hall, Brayt. (Vt.) 

ao. 

59. Wyman v. Winslow, 11 Me. 398, 
26 Am.D. 542; Coffin v. Reynolds, 21 
Minn. 456; Barns v. Graham, 4 Cow. 
(N.Y.) 452, 15 Am.D. 394; Newton 
v. Galbraith, 5 Johns. (N.Y.) 119. 


[a] Where note was for payment 
of ten cows and calves, driving eleven 
cows and calves: into a lot without 
making any separation of the ten was 
held not a tender, although the debtor 
stated that he was ready to pay the 
note. Bates v. Bates, Walk. (Miss.) 
401, 12 Am.D. 572. 


[b] Where thing to be paid was 
hay, it was held that it need not be 
weighed and specially turned out if a 
sufficient quantity was at the place 
set apart and appropriated for the 
payment of the note. lLeballister v. 
Nash, 24 Me. 316. 


60. Barney v. Bliss, 
(Vt.) 399, 12 Am.D. 696. 


61. Isherwood v. Whitmore, 2 
Dowl.P.C.N.S. 548, 11 M.&W. 347, 152 
Reprint 837. 


62. Jones v. Knowles, 30 Me. 402; 
Elkins v. Parkhurst, 17 Vt. 105. 

63. Who may make tender: 
Of: 

Mortgage debt see Chattel Mort- 


1 D.Chipm. 


gages § 456; Mortgages § 922. 
Rent: 
Generally see Landlord and Ten- 
ant § 1278. 


Under oil or gas lease see Mines 
and Minerals § 733. 
To: 


EY: redemption see Mortgages § 
2198. 


Release surety see Principal and 
Surety § 184. 


64. Sampson v. McRae, 116 S.E. 
651, 29 Ga.App. 690 [conforming to 


[§ 51] F. By Whom Made%*—1. In 
While it is not necessary that the tender be made in 
person by the debtor,** a tender to be valid must 
be made by him or someone representing him.®* As 
a general rule a tender by a mere stranger is invalid,°® 
although, it has been held, a person who has an in- 
terest in the consequences of a tender may make an 
effectual tender.®* 
agent®® or other person authorized to make it on 
behalf of the debtor,®® and, where the statute so 
provides, a tender by an agent or friend is, of course, 
A tender for an infant has been held 
valid when made by his guardian,*! or even by an 
uncle prior to his appointment as guardian.7? Where 
the right to make a tender does not cease on the 
death of a person, a tender may be made by his 
personal representatives, after qualification,’? but 


- [§§ 49-51 


General. 


A tender may be made to an 


115 S.E. 481, 154 Ga. 841]. 


65. Mahler v. Newbaur, 32 Cal. 168, 
91 Am.D. 571; McDougald v. Dough- 
erty, 11 Ga. 570; Rowell v. Jewett, 73 
Me. 365; Harris v. Jex, 66 Barb. 232 
[aff 55 N.Y. 421, 14 Am.R. 285]; Jones 
v. Moore, 1 Edw. (N.Y.) 632. 


66. Cal.—Mahler yv. Newbaur, 32 
Cal. 168, 91 Am.D. 571. 


Del.—Delaware Motor Sales Co. v. 
Wright, 152 A. 809. 


Ga.—McDougald v. Dougherty, 11 
Ga. 570. 


Iowa.—St. George’s Soc. v. Sawyer, 
214 N.W. 877, 204 Iowa 103. 


N.Y.—Harris v. Jex, 66 Barb. 
[aff 55 N.Y. 421, 14 Am.R. 285]. 


[a] Tenders held to be by stranger 
and thus invalid see McDougald v. 
Dougherty, 11 Ga, 570; Watkins v. 
Arregui Cro.Eliz. 132, 78 Reprint 


232 


67. Kincaid vy. Brunswick School 
Dist. No. 4, 11 Me. 188. 


_{a] Thus an inhabitant of a school 
district whose property is liable to 
seizure and sale to satisfy a poor rate 
has such a direct interest as will en- 
title him to make a tender of the 
amount due therefor. Kincaid v. 
er een School Dist. No. 4, 11 Me. 


68. Wyllie v. Matthews, 
232, 60 Iowa 187. 


69. Keystone Lumber, etc., Mfg. 
Co. _v. Jenkinson, 37 N.W. 198, 69 
Mich. 220. 


Tender by One or more of several 
agents see Agency § 318. 


70. Turner yv. Williams, 116 S.R. 
553, 29 Ga.App. 751; Arnold v. Em- 
pire Mut. Annuity, etc., Ins. Co., 60 
S.E, 470, 3 Ga.App. 685. 


71. Watkins v. Ashwicke, Cro.Eliz. 
132, 78 Reprint 389. 


72. Brown y. Dysinger, 1 Rawle 
(Pa.) 408. 


73. Haskell & Barker Car Co. v. 
Logermann, 123 N.E. 818, 71 Ind.App. 
69; Sharp y. Garesche, 90 Mo.App. 
233; Rearich v. Swinehart, 11 Pa. 
233, 51 Am.D. 540. 


[a] Thus a valid tender may be 
made by an administrator of a de- 
cedent’s estate if necessary to con- 
firm a contract made with decedent 
in his lifetime. Haskell & Barker 
Car Co. v. Logermann, 123 N.E. 818, 
71 Ind.App. 69. 


14 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§§ 51-56] | 


not before.** A third person who has for a con- 
sideration agreed to pay the debt of another may 
tender the amount of the debt.7> Where a tender 
is made by one other than the debtor, the creditor 
must be informed on whose behalf it is made,7® or 
have an opportunity of knowing the authority by 
which it is made.** 


[§ 52] 2. Joint Debtor. A tender may be made 
by one of two or more joint debtors,’ and in the 
absence of timely objection, a joint tender of a gross 
sum by debtors bound severally has been held good.79 


[§ 53] 3. Ratification of Unauthorized Tender.*° 
A tender by a person acting without authority may 
be ratified.®! 


[§ 54] 4. Waiver of Objections. An objection 
that a tender is made by a stranger to the transac- 
tion may be waived,*? and an objection that the agent 
making the tender did not produce his authority 
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is waived unless proof of his authority is called for 
at the time of the tender.®? 


’[§ 55] G. To Whom Made’+—1. In General. A 
tender must be made to the person entitled to receive 
it or it will be invalid.8®> As a general rule it must 
be made to the creditor,®® to the person designated 
in the contract,** or to one either actually*® or 
apparently®® authorized to receive tender. Where 
the interest of the creditor has been transferred, 
the tender, as a general rule, must be made to the 
transferee,®® provided the debtor has notice of the 
transfer;®! but, if an assignee refuses a tender, and 
it is within the power of the assignor to perform, it 
has been held that a tender should be made to the 
latter.°? Money due the estate of a deceased per- 
son may be tendered to the personal representa- 
tive,®? provided he has qualified.®* 


[§ 56] 2. Agent or Servant.®°> A tender to an 
agent authorized to receive payment has the same 


74 McDougald v. Dougherty, 11 
Ga. 570 (where a tender made by the 
widow before she was appointed an 
administratrix was held bad). 


Powers of personal representative 
generally before qualification see Ex- 
fon and Administrators §§ 398- 


75. Bell v. Mendenhall, 
1086, 71 Minn. 331. 


73 N.W. 


76. Mahler v. Newbaur, 32 Cal. 
168, 91 Am.D. 571. 
Win St. George's; Soc. yv.. Sawyer, 


214 N.W. 877, 204 Iowa 103. 


78. Winter v. Atkinson, 28 La.Ann. 
650. 
79. Hall v. Norwalk F. Ins. Co., 


17 A. 356, 57 Conn. 105. 


80. Ratification generally see 
Agency §§ 77-146. 

81. Forderer v. Schmidt, 154 F. 
475, 84 -C.C.A. 426, 12 Ann.Cas. 80; 


Kincaid v. Brunswick School Dist. No. 
4, 11 Me. 188. 


82. Rupard v. Rees, 220 P. 893, 94 
Okl. 49. 
83. Lampley v. Weed, 27 Ala. 621; 


Couthway v. Berghaus, 25 Ala. 393. 


84. To whom tender may be made: 
As affecting right to costs see Costs 
§ 
Of: 


Amount of composition agreement 
see Compositions with Creditors 
§ 37. 


Building and loan association loan 
see Building and Loan Associa- 
tions § 113. 

Mortgage debt see Chattel Mortga- 
ges § 457; Mortgages § 923. 

Rent: 

In general see Landlord and Ten- 
ant § 1278. 
Under oil and gas lease see Mines 
.and Minerals § 733. 
Tax see Taxation § 1235. 


"Loe 
Avoid effect of release see Release 
§ 53. 
Effect redemption from sale under: 
Execution see Executions § 741. 
Mortgage see Mortgages § 2197. 


85. Grand Lodge of Brotherhood 
of Railroad Trainmen v. Clark, 127 
N.E. 280, 189 Ind. 373, 18 A.L.R. 1190; 
King v. Finch, 60 Ind. 420. 


[a] Deposit with justice of peace 
for plaintiff is held not to be a ten- 
der. J. H. North Furniture, etc., Co. 
v. Davis, 86 Mo.App. 296. 


86. Briede v. Babst, 59 So. 106, 
131 La. 159; J. H. North Furniture, 
ete., Co. v. Davis, 86 Mo.App. 296; 


Hale v. Patton, 60 N.Y. 233, 19 Am.R. 
168: Hornby v. Cramer, 12 How.Pr. 
(N.Y.) 490. 


[a] Tender to real, not ostensi- 
ble, creditor.—Where plaintiff was in- 
debted to defendant, and the latter 
conspired with a third person to de- 
fraud plaintiff by inducing him to exe- 
cute a bill of sale to the third person 
by representing that it was a mort- 
gage, a tender made by plaintiff in or- 
der to obtain possession of the proper- 
ty conveyed by the bill of sale was 
properly made to defendant, who was 
the beneficiary of the fraud. Harris 
v. Staples, (Tex.Civ.App.) 89 S.W. 801. 


[b] Fact that creditor is deaf, and 
can be made to understand only by 
signs and movements of the lips, does 
not disqualify him from receiving a 
tender. Roberson y. Clevenger, 86 S. 
W. 512, 111. Mo.App. 622. 


87. Te Poel v. Shutt, 78 N.W. 288, 
57 Neb. 592; Veve v. Fajardo Sugar 
Growers’ Assoc., 18 Porto Rico 277. 


ss. Ala.—Birmingham Paint & 
Roofing Co. vy. Crampton, 39 So. 1020. 


Ill.—Steele v. Biggs, 22 Ill. 643. 


Ind.—Grand Lodge of Brotherhood 
of Railroad Trainmen y. Clark, 127 N. 
EH, 280, 189 Ind: 2373; 18 A.L:R: 1190; 
King y. Finch, 60 Ind. 420. 


Ky.—Boyce v. Pritchett, 6 Dana 
231. 


Mo.—J. H. North Furniture, 
Co. v. Davis, 86 Mo.App. 296. 


N.Y.—Hale v. Patton, 60 N.Y. 233, 
19 Am.R. 168; Grussy v. Schneider, 
55 How.Pr. 188. 


Wash.—Kleeb v. MclInturff, 128 P. 
1076, 71 Wash. 419. 


Tender to agent, attorney, or serv- 
ant see infra § 56. 


[a] Tender to bank.—(1) If the 
evidence of an obligation is lodged 
with a bank to be surrendered on re- 
ceiving payment, a tender may be 
made to the bank. Cheney v. Libby, 
10 S.Ct. 498, 184 U.S. 68, 33 L.Ed. 
818; Mahan y. Waters, 60 Mo. 167; 
Adams v. Hackensack Imp. Commis- 
sion, 44 N.J.Law 638, 43 Am.R. 406. 
(2) If not lodged with the bank, any 
sum received by the bank to be ap- 


etc., 


plied on the instrument is received as 
the agent of the payer. Ward v. 
Smith, 7 Wall. (U.S.) 447, 19 L.Ed. 
207. (3) Where a bank inadvertently 
gave the maker of a note, not payable 
at the bank, notice of the time of its 
maturity, the note being there as a 
special deposit and not for collection, 
a tender to the bank was held insuf- 
ficient. King vy. Finch, 60 Ind. 420. 


Deposit in bank as constituting ten- 
fler see supra § 25. 


89. Hale v. Patton, 60 N.Y. 233, 19 
Am.R. 168. 


90. Goss v. Emerson, 23 N.H. 38; 
Thomas v. Derrick, (Tex.Civ.App.) 
207 S.W. 140. 


[a] Tender by maker to payee of 
note does not constitute a tender as 
to the holder of the note, where the 
maker knows that the payee no long- 
er has any authority in the matter. 
Thomas vy. Derrick, (Tex.Civ.App.) 
207 S.W. 140. 


91. Dormon Farms Co. v. Stewart, 
247 S.W. 778, 157 Ark. 194. 


Necessity and effect of notice of as- 
signment generally see Assignments 
§§ 148, 172. 


[a] Thus, under an oil and gas 
lease providing that any assignment 
or. sale of his interests by the lessor 
shall not be binding on the lessee un- 
til after notice in writing has been 
given him, it was held that, although 
the lessor subsequently sold the prop- 
erty, the lessee and his assignees, in 
the absence of any notice of the sale, 
by tendering payment of the annual 
rental reserved to a bank named as a 
depositary for the credit of the origi- 
nal lessor, thereby made a sufficient 
tender to keep the lease in force. 
Dormon Farms Co. v. Stewart, 247 S. 
W. 778, 157 Ark. 194. 


92. Dustan v. McAndrew, 23 N.Y. 
Super. 130 [aff in 44 N.Y. 72]. 


93. Parker v. Lincoln, 12 Mass. 16; 
Ratcliff v. Davies, Cro.Jac. 244, 79 Re- 
print 210. 


94. Todd’s Ex’rs vy. Parker, 1 N.J. 
Law 45. 
95. Cross references: 
Amount of tender to agent of credi- 
tor see Supra § 6. 
Authority of: 
Agent to collect and receive pay- 
ment see Agency §§ 256-279. 


Attorney’s clerks generally see At- 
torney and Client § 120. 
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effect as a tender to the principal,®* although the 
debtor believes the agent to be the real party in 
interest.°7 The general rule is that a tender to a 
elerk in a store, of the amount due for goods pur- 
chased at such store, is equivalent to a tender to 
the proprietor;®® but a tender to a mere servant 
without actual or apparent authority to receive the 
money is insufficient,®® notwithstanding the creditor 
is at the time absent from the state.1 It has been 
held that a tender may be made to a bookkeeper at 
the ereditor’s place of business;? but, where the 
statute requires the tender to be made to the credi- 
tor himself, or at his actual or chosen domicile, a 
tender to the creditor’s bookkeeper at the debtor’s 
own office has been held insufficient. Where a ered- 
itor demands that payment be made at his office, it 
has been held that such demand amounts to author- 
ity for the clerk there to receive payment;* and 
although a clerk has been instructed not to receive 
the money because the claim had been placed with 
an attorney for collection, a tender to him may be 
good.® : 


[§ 57] 8. Officer of Corporation.® A tender to 
an officer of a corporation acting in place of its 
treasurer has been held to be a sufficient tender 
to the corporation;’? and, where the superintendent 
and general manager of a corporation is the only 
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agent with whom the debtor contracted, a tender is 
properly made to him.® ; 


[§ 58] 4. Joint Creditor. A tender of the joint 
debt to one of several joint creditors is a tender to 
all,® and if a person..who is indebted to creditors 
severally in different sums tenders a gross sum to 
all of them assembled together, and the tender is 
objected to on the ground of insufficiency of amount, 
other objections to the tender are waived, and if the 
amount be in fact sufficient the tender is good.'® 


[§ 59] 5. Waiver of Objections. An objection 
that a tender was made to one other than the cred- 
itor is waived where the only objection is that the 
amount tendered is not sufficient;+! and a tender 
to the president of a corporation of the amount due 
on an assessment on stock is good where made at 


the office of the company and no objection is made. 


that the president has no authority to represent the 
company.?? 

[§ 60] H. Renewal.1? Where a tender has once 
been made and refused, it is not necessary as a rule 
to renew such tender,!* and especially is this true 
where there is no indication that such refusal has 
been withdrawn, and that a tender would be ac- 
cepted.1® 


Authority of:—Continued 
Attorney to receive tender see At- 
torney and Client § 179. 
Waiver of objections by agent or serv- 
pTite medium of tender see supra 
32. 


96. Hoyt v. Byrnes, 11 Me. 475; 
Per v. Funk, 3 Harr.&M. (Md.) 


[a] Debtor can elect whether to 
tender to the agent or to the creditor. 
Hoyt vy. Hall, 16 N.Y.Super. 42; Good- 
land v. Blewith, 1 Campb. 477, 170 Re- 
print 1027; Moffat vy. Parsons, 5 
Taunt. 307, 1 E.C.L. 164, 128 Reprint 
707; Harper y. Peterson, 14 U.C.C.P. 
(Ont.) 538. 


{b] If agent be instructed not to 
receive money until certain conditions 
are complied with, which conditions 
if annexed to the acceptance by the 
principal would not justify his refus- 
ing, a tender to the agent is good. 
Crawford v. Osmun, 54 N.W. 284, 94 
Mich. 533. 


97. Conrad v. Grand Grove U. A. 


“O. D., 25 N.W. 24, 64 Wis. 258. 


98. Boise Lumber Co, v. Independ- 
ent School Dist. of Boise City, 214 P. 
143, 144, 36 Idaho 778 [cit Cyc]; Hoyt 
v. Byrnes, 11 Me. 475; Moffat vy. Par- 
sons, 5 Taunt. 307, 1 E.C.L. 164, 128 
Reprint 707. 


99. Thurber v. Jewett, 3 Mich. 
295; Jewett v. Harle, 53 N.Y.Super. 
349. But see Anonymous, 1 Esp. 349, 
170 Reprint 381 (holding that if mon- 


ey is brought to the house of the 


creditor and delivered to his servant 


the tender was good). 


po McGuire v. Bradley, 118 Ill.App. 


2. Boise Lumber Co. y. Independ- 
ent School Dist. of Boise City, 214 P. 
148, 36 Idaho 778. 


3. Simms vy. Hardin, 4 La.A. (Or- 
leans) 103. 


4 Moffat v.. Parsons, 5 Taunt. 307, 
1 H.C.L. 164, 128 Reprint 707. 


5. Kirton y. Braithwaite, 1 M.&W. 
310, 150 Reprint 451. | 


6. Tender of loan to officer of 
building and loan association see 
Building and Loan Associations § 113. 


7. Louisville R. Co. y. Williams, 
109 S.W. 874, 33 Ky.L. 168. 


8. Birmingham Paint, ete., Co. v. 
Crampton, (Ala.) 39 So. 1020. 


9. Flanigan v. Seelye, 55 N.W. 115, 
53 Minn. 23; Carman vy. Pultz, 21 N. 
Y. 547; Wyckoff v. Anthony, 9 Daly 
417; Dawson y. Ewing, 16 Serg.&R. 
(Pa.) 871; Prescott v. Everts, 4 Wis. 
314. But see Ledwith v. Reichard, 25 
Pa.Co. 449 (where tender made to ten- 
ant in common who was not bound be- 
cause of disability). 


[a]. Tender to one cotenant (1) is 
a tender to all (Loddiges v. Lister, 1 
L.T.Rep.N.S. 548); (2) and where 
tenants in common appeared and con- 
tested certain proceedings without ob- 
jecting that it should have been 
against them severally, a tender in 
such proceedings to one was held 
good (Dyckman v. New York, 5 N.Y. 


434). 
10. Black v. Smith, Peake N.P. 88. 


11. Thompson v. Crains, 128 N.E. 
508, 294 Ill. 270, 12 A.L.R. 9381 [mod 
216 Ill.App. 300]. 


_ fa] Reason for rule.—‘“The law 
interprets the conduct of the parties 
as to a tender according to their ap- 
parent intention and determines its 
sufficiency upon the objection then 
stated, and silence is considered a 
tacit waiver of other objections.” 
Thompson vy. Crains, 128 N.E. 508, 511, 
294 Ill. 270, 12 A.L.R. 931 [mod 216 
Tll.App. 300]. 


12. Mitchell y. Vermont Copper 
Min. Co., 67 N.Y. 280 [aff 40 N.Y.Su- 
per. 406]. 


13. Renewal of tender of: 
Performance of: 


Composition agreement see Compo- 
sitions with Creditors § 37. 


Cones generally see Contracts § 


Price of goods sold see Sales § 586. 
Rent see Landlord and Tenant § 1848. 


14. Parker vy. Gortatowsky, 59 S. 
E. 286, 129 Ga. 623; Doering v. Schnei- 
der, 128 N.E. 936, 74 Ind.App. 294; 
Ashley v. Rocky Mountain Tel. Co., 
64 P. 765, 25 Mont. 286. But see 
Barker v. Parkenhorn, 2 F.Cas.No. 
993, 2 Wash. 142 (where, under facts 
of case, a renewed tender was held 
necessary). 


15. Doering v. Schneider, 128 N.E. 
936, 74 Ind.App. 294. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ieee 


U.S. 580, 24 L.Ed. 678; 


§§ 61-63] 


the whole amount tendered.12 


[§ 62] 2. Tender of Specific Articles.2° A ten- 
der of specific articles, unlike a tender of money, 
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IV. KEEPING TENDER GOOD 


[§ 61] A. Necessity!®°—1. In General. Where the 
debt remains after the tender, a tender of money 
to be available to the party tendering must be kept 
good,'’ and a neglect to do this has been held to be 
an abandonment of the tender.!§ . 
tendered than is actually due, it has been held that 
it is not necessary to keep the tender good as to 


Where more is | 


stroy it.?7 


[§ 63] B. Manner—1. In General. 
tender good, the party making it must keep the mon- 
ey so that he can produce it,?8 within a reasonable 


need not be kept good;?! but, as the tenderer is in the 


16. Necessity of keeping tender 
good: 


As affecting right to: 
Costs see Costs § 146. 
Interest see Interest § 146. 
Of payment: 
Amount of composition agreement 
rs Compositions with Creditors 
BT 
Price of goods sold: 
In general see Sales § 514. 
Conditional sale see Sales § 1204. 
Under escrow agreement see 
Escrows § 27. 
To: 
Avoid forfeiture of life insurance 
policy see Life Insurance § 221. 
Discharge lien of: 
Mortgage see Chattel Mortgages 
§ 458; Mortgages § 929. 
Pledge see Pledges § 175. 
Tax see Taxation § 1235. 
Vendor see Vendor and Purchaser 
[39 Cyc 1844]. 
Discharge surety: 
In general see 
Surety § 186. 
On appeal bond see Appeal and 
Error § 3376. 
Effect redemption from sale under: 
§ 582; Mortgages § 2201. 
Execution see Executions § 739. 
Mortgage see Chattel Mortgages 
Entitle debtor to relief by audita 
querela see Audita Querela § 7. 
Entitle pledgor to recover property 
pledged see Pledges § 185. 


Warrant injunction against execu- 
tion sale see Hxecutions § 459. 


Paying money into court see infra 
§§ 87-98. 

17. U.S.—Bissell _v. Heyward, 96 
Beardsley v. 
Beardsley, 86 F. 16, 29 C.C.A. 538; 
Tllinois v. Illinois Cent. R. Co., 33 F. 
730 [aff 13 S.Ct. 110, 146 U.S. 387, 36 
L.Ed. 1018]; Coghlan v. South Caro- 
lina R. Co., 32 F. 316 [aff 12 S.Ct. 150, 
142 U.S. 101, 35 L.Ed. 951). 


Ala.—Wilson v. Kirkland, 55 So. 
174, 172 Ala. 72; Odum v. Rutledge, 
ete., R. Co., 10 So. 222, 94 Ala. 488; 
McCalley v. Otey, 8 So. 157, 90 Ala. 
302. 

Ark.—King v. Boles, 186 S.W. 607, 
124 Ark. 112; Abbott v. Herron, 118 
S.W. 708, 90 Ark. 206; Kelly v. Keith, 
106 S.W. 1173, 85 Ark. 30; Cole v. 
Moore, 34 Ark. 582. 


Cal.—Archer v. Miller, 218 P. 410, 
192 Cal. 67; Webb v. Jones, 263 P. 
538, 88 Cal.App. 20; Murphy v. Bridge, 
229 P. 710, 68 Cal.App. 383; Valen- 
tini v. Gobbi, 212 P. 718, 60 Cal.App. 
289. But see Bogue v. Roeth, 276 P. 
1071, 98 Cal.App. 257 (holding that 
ordinarily a tender which apparently 


Principal and 


will not be accepted need not be kept 
good). 


Colo.—Burlock v. Cross, 26 P. 142, 
16 Colo. 162; Denver, etc., R. Co. v. 
Harp, 6 Colo. 420. 


Fla.—Gus’ Baths v. Lightbown, 135 
So. 300 [reh den 133 So. 85]; Mat- 
thews v. Lindsay, 20 Fla. 962. 


Ga.—Gray v. Angier, 62 Ga. 596. 


I1l.—Rankin v. Rankin, 74 N.E. 763, 
216 Ill. 132; Aulger vy. Clay, 109 Ill. 
487; Pulsifer v. Shepard, 36 Ill. 513; 
Stow v. Russell, 36 Ill. 18; Webster 
v. Pierce, 35 11]. 158; Chicago Marine 
Bank v. Rushmore, 28 Ill. 463; Sloan 
Vo Petrie: A164 Sills) 26254: Masons: iwv- 
Stevens, 91 Ill.App. 623; McDaniel 
vy. Upton, 45 Ill.App. 151; Dunbar v. 
De Boer, 44 Ill.App. 615. 


Ind.—Wilson v. MeVey, 83 Ind. 108. 


Iowa.—Steckel v. Selix, 197 N.W. 
918, 198 Iowa 339; Rainwater v. 
Hummell, 44 N.W. 814, 79 Iowa 571; 
Shugart v. Pattee, 37 Iowa 422; Long 
v. Howard, 35 Iowa 148; Jones v. 
Mullinix, 25 Iowa 198; Mohn v. Ston- 
er, 14 Iowa 115; Barker v. Brink, 5 
Iowa 481. 


Kan.—Saum v. La Shell, 25 P. 561, 
45 Kan, 205. 


Ky.—McCulloch v. Scott, 13 B.Mon. 
172, 56 Am.D. 561; Lloyd v. O’Rear, 
59 S.W. 483, 22 Ky.L. 1000; Boyce v. 
Pritchett, 6 Dana 231. 


Me.—Silver v. Moore, 84 A. 1072, 
1073, 109 Me. 505 [quot Cyc]; Mc- 
Pheters v. Kimball, 59 A. 853, 99 Me. 
505. 


Md.—Maulsby v. Page, 65 A. 818, 
105 Md. 24. 


Mass.—Smith vy. Williams-Brooke 
Co., 71 So. 648, 111 Mass. 393. 


Mich.—Browning v. Crouse, 40 
Mich. 339; Eslow yw. Mitchell, 26 
Mich. 500. 


Minn.—Balme v. Wambaugh, 16 
Minn. 116. 


Miss.—Smith v. Williams-Brooke 
Co., 71 So. 648, 111 Miss. 393; Tishi- 
mingo Sav. Inst. v. Buchanan, 60 
Miss. 496. 


Mo.—Long v. Greene County Ab- 
stract & Loan Co., 158 S.W. 305, 252 
Mo. 158; Ruppel v. Missouri Guaran- 
tee, ete., Assoc., 59 S.W. 1000, 158 Mo. 
613; Jenkins v. Clopton, 121 S.W. 759, 
141 Mo.App. 74. 


N.Y.—Nelson v. Loder, 30 N.E. 369, 
132 N.Y. 288; Tuthill v. Morris, 81 
N.Y. 94; Howell v. Mills, 53 N.Y. 322; 
Riley v. Cheeseman, 27 N.Y.S. 453, 75 
Hun 387; Dodge v. Fearey, 19 Hun 
277; Warburg v. Wilcox, 2 Hilt. 118, 
121, 7 Abb.Pr. 336; Wagman v. Bakst, 
164 N.Y.S. 28, 99 Mise. 276; Craig v. 
Robinson, 33 Misc. 779, 67 N.Y.S. 969; 
Osterman v. Goldstein, 32 Misc. 676, 
66 N.Y.S. 506 [rev 31 Misc. 501, 64 
N.Y.S. 555]; Starke v. Myers, 24 Misc. 
577, 58 N.Y.S. 650; Meyer v. Metropo- 
lis Knitting Mills, 154 N.Y.S. 209; 


[62 C.J.] 681 


position of a bailee for the creditor,?2 he is bound, 
in accordance with the general rule of bailments,?* 
to exercise ordinary prudence for the preservation 
and protection of the chattels.24 
possession for the tenderee or store the goods for 
him,?° but he cannot abandon the property?® or de- 


He may retain 


To keep a 


Rumpf v. Schiff, 109 N.Y.S. 51. 


N.C.—_Owens v. North State Life 
Ins.°Co., 92S... 168,) 13" NC. e3735 
Tate v. Smith, 70 N.C. 685. 


Or.—Anderson v. Griffith, 
934551 Or. 116; 


Pa.—Sharpless vy. Dobbins, 1 Del. 
Co. 25. 


S.C.—Manning v. Brandon Corpo- 
ration, 161 S.E. 405, 407, 163 S.C. 178 
[cit Cyc]; Tolbert v. Fouche, 123 S.H. 
859, 129 S'C. "338. 


Ternn.—Glover v. Louisville & N. R. 
Co., 40 S.W.(2d) 1031, 10338, 163 Tenn. 
85 [quot Cyc]. 


Utah.—Hirsh v. Ogden Furniture 
& Carpet Co., 160 P. 283, 48 Utah 434, 


Va.—Lohman v. Crouch, 19 Gratt. 
(60 Va.) 331; Shumaker y. Nichols, 6 
Gratt. (47 Va.) 592; Call v. Scott, 4 
Call. (8 Va.) 402. 


Wash.—Union Machinery & Sup- 
ply Co. v. Thompson, 182 P. 573, 107 
Wash. 630; Andrews v. Uncle Joe 
ceigerae: Broker, 87 P. 947, 44 Wash. 


W.Va.—Shank v. Groff, 32 S.E. 248, 
45 W.Va. 543. : 


Wis.—Musgat v. Pumpelly, 1 N.W. 
410, 46 Wis. 660. 


Eng.—Gyles v. Hall, 2 P. Wms. 378, 
24 Reprint 774. 


18. See cases supra note 17. 
19. Abel v. Opel, 24 Ind. 250. 


20. Manner of tender of specific 
articles see supra § 50. 


Medium of tender of specific arti- 
cles see supra § 30. 


21. Garrard v. Zachariah, 1 Stew. 
(Ala.) 272; Mitchell v. Merrill, 2 
Blackf. (Ind.) 87, 18 Am.D. 128; 
Mitchell v. Gregory, 1 Bibb (Ky.) 449, 
4 Am.D. 655; McPherson vy. Wiswell, 
21 N.W.' 391, 16 Neb. 625. 


22. See infra § 69. 
23. See Bailments § 61. 


24, Fannin vy. Thomason, 
614. 


25. Dustan v. McAndrew, 44 N.Y. 
72; Sheldon v. Skinner, 4 Wend. (N. 
Y.) 525, 21 Am.D. 161. 


26. Gayle v. Suydam, 24 Wend. (N. 
Va) cable 


27.. Gayle v. Suydam, supra; 
Brooklyn Bank v. De Grauw, 23 Wend. 
(N.Y.) 342, 85 Am.D. 569. 


28. U.S.—Coghlan v. South Caro- 
linawRoCo;,,. 32> MesglG tatters SGT, 
150, 142 U.S. 101, 35 L.Ed. 951]. 


Ala.—McCalley v. Otey, 8 So. 157, 
aa 302; Park v. Wiley, 67 Ala. 
310. 


pom entice fy v. Lindsay, 20 Fla. 


93. P. 


50 Ga. 


96 
Ga.—Gray v. Angier, 62 Ga. 596. 
Ill.—Aulger v. Clay, 109 Ill. 487. 
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time, when demanded.?® 


Safe-Keeping.*® 


Iowa.—Steckel v. Selix, 197 N.W. 


918, 198 Iowa 339. 


Minn.—Dunn v. Hunt, 65 N.W. 948, 
63 Minn. 484. 


i fk et at v. McGuire, 26 Mo.App. 
52. 


N.J.—Stockton vy. Dundee Mfg. Co., 
22 N.J.Eq. 56. 


N.Y.—Dodge v. Fearey, 19 Hun 277. 
Pema v. Scott, 4 Call (8 Va.) 


[al Where tender of check was re- 
fused, and pending a suit the bank 
failed, it was held that the tender was 
not kept good, even though the check 
was certified and it had been kept for 
the tenderee. Larsen v. Breene, 21 P. 
498, 12 Colo. 480. 


{b] Where money is borrowed for 
purpose of making tenier, and on its 
being refused, it is returned to the 
lender, the tender is not kept good. 
Park v. Wiley, 67 Ala. 310; Middle 
States Loan, etc., Co. v. Hagerstown 
Mattress Upholstery Co., 33 A. 886, 82 


Md. 506; Dunn v. Hunt, 65 N.W. 948, 
63 Minn. 484, 
[ce] Where bank, after making 


tender, mingled money with its other 
funds and used it in its ordinary busi- 
ness, it was held that the tender was 
not kent good. Roosevelt v. Bull’s 
Head Bank, 45 Barb. (N.Y.) 579. 


{d] Where check was teniered to 
creditor bank and the cashier, be- 
cause of press of business, asked the 
debtor to return on a later day, and 
the debtor returned the next day and 
found the bank closed, the tender was 
kept good by the act of the debtor in 
returning the next day pursuant to 
the cashier’s request. Murray v. 
American Sav. Bank, 197 N.W. 69. 
197 Iowa 318. 


29. Steckel v. Selix, 197 N.W. 918, 
198 Iowa 339; Security State Bank of 
Washington v. Waterloo Lodge No. 
102, A. F. & A. M., 122 N.W. 992, 85 
Neb. 255. 


Effect of subsequent demand 
refusal to pay see infra § 65. 


30. Aulger v. Clay, 109 Ill. 
Browning v. Crouse, 40 Mich. 339. 


31. Loughridge v. Iowa Life, etce., 
Assoc., 50 N.W. 568, 84 Lowa 141; Rice 
v. Kahn, 35 N.W. 465, 70 Wis. 323. 


32. <Ala.—McCalley v. Otey, 8 So. 
157, 90 Ala. 30%; Park v. Wiley, 67 
Ala. 310. 


Ill.—City of Chicago v. Chicago 
City Ry. Co., 245 Ill.App. 473. 


Minn.—Dunn v. Hunt, 65 N.W. 948, 
63 Minn. 484. 


end 


487; 


A tender of money must 
be kept good in money.?°, A tender is kept good if 
the tenderer keeps the money tendered in his pos- 
session,?? but the identical money tendered need not 
be kept, it being sufficient if similar current funds 
are kept on hand in readiness;?? and it has been 
held that the tenderer may use the money if he 
continues to hold himself in readiness to pay,?* but, 
if his readiness to pay at all times is impaired, us- 
ing the money amounts to a withdrawal of the ten- 
der,?4 and some cases seem to go even further and 
to hold that subsequent use of the funds tendered 
vitiates the tender irrespective of the question of 
the impairment of the debtor’s ability to pay.?° 


[§ 64] 2. Deposit in Bank or Other Place for 
To keep a tender good it is not 


TENDER 


CAS 


[§§ 63-64 


necessary that the debtor keep the money on his 
person,** or in his actual possession,?* at all times*® 
and in all places,*® but he may deposit it in a bank 
or other place for safe-keeping.4! In some jurisdic- 
tions a deposit in a bank is expressly provided for 
by statute;42 and, where the statute is applicable,** 
a compliance therewith has been held necessary** 
and sufficient to preserve the tender.*® 
be a full compliance with the terms of the statute,*® 
and the deposit must be unconditional.*? 
is not. essential that the deposit be maintained as a 
special deposit,4® yet, if the deposit is in a general 
account, the balance must, at all times, be adequate 
to pay the amount due.*® 
ed by statute, such deposit does not place the money 
at the risk of the tenderee.°° 


There must 


While it 


Unless otherwise provid- 


N.H.—Strafford v. Welch, 59 N.H.[v. Trow, 24 Pick. (Mass.) 168; Dunn 


46; Colby v. Stevens, 38 N.H. 191. 


W.Va.—Thompson v. Lyon, 20 S.E. 
812, 40 W.Va. 87. 

33. City of Chicago v. Chicago 
City Ry. Co., 245 Ill. 473; Shields v. 
Lozear, 22 N.J.Eq. 447 [aff 23 N.J.Eq. 
509]; Curtiss v. Greenbanks, 24 Vt. 
536. 


24 U.S.—Bissell v. Heyward, 96 
U.S. 580, 24 L.Ed. 678; Cheney v. 
Bilby, 74 BE. 52, 20 <C:C.A. 291° feert 
or S.Ct. 992, 164 U.S. 705, 41 L.Ed. 


Ala.—F rank v. Pickens, 69 Ala. 369. 


Ga.—Gray v. Angier, 62 Ga. 596; 
Steed v. Loveless, 52 Ga. 328; Fannin 
v. Thomason, 50 Ga, 614. 


Ill. Healy v. Protection Mut. F. 
Ins: [Cos glau NE lO 85, aha. Lil) OOF 
Aulger v. Clay, 109 Ill. 487; Thayer 
v. Meeker, 86 Ill. 470; Stow v. Rus- 
sell, 36 Ill. 18. 


Ky.—Nantz v. Lober, 1 Duv. 304. 
Me.—Rowell v. Jewett, 73 Me. 365. 


Md.—Columbian Bldg. Assoc. v. 
Crump, 42 Md. 192. 


Mass.—Sanders v. Bryer, 25 N.E. 
86, 152 Mass. 141, 9 L.R.A. 255. 


Pek has v. McGuire, 26 Mo.App. 


N.H.—Bailey v. Metcalf, 6 N.H. 156. 


N.Y¥.—Werner v. Tuch, 27 N.E. 845, 
127 N.Y..217, 24 Am.S.R. 448; Hills v. 
Place, 48 N.Y. 520, 8 Am.R. 568; Nel- 
son v. Loder, 55 Hun 173, 7 N.Y.S. 849 
[aff 30 N.E. 369, 132 N.Y. 288]; Burr 
v. Stanley, 4 Haw. 27. 


Pa.—Miller v. New Orleans Bank, 5 
Whart. 503, 34 Am.D. 571; McConnell 
v. Nolan, 4 Wkly.N.C. 509. 


Eng.—Gyles v. Hall, 2 P.Wms. 378, 
24 Reprint 774. 


But see Woeodruff v. Trapnall, 12 
Ark. 640, 644 (“If the creditor re- 
fuses to accept and use the money, 
why should he complain that the de- 
fendant has had the use of it’’). 


SS. Bissell v. Heyward, 96 U.S. 
580, 24 L.ldd. 678; Sanders v. Bryer, 
25) Ni BL (86) 152. Mass. 14d0gh9o Ta RAs 


255; Hills v. Place, 48 N.Y. 520, 8 Am. 


R. 568; Roosevelt v. Bull’s Head 
Bank, 45 Barb. (N.Y.) 579; Murphy 
v. Gold, ete., Tel, Co., 83: N.Y.S: 804. 


s6. Deposit in bank or with third 
person as payment see Payment § 6. 


Deposit where purpose is to extin- 
guish debt see infra § 66. 


87. City of Chicago v. Chicago 
City Ry. Co., 245 Ill.App. 473; Town 


v. Hunt, 65 N.W. 948, 63 Minn. 484. 


23. City of Chicago v. Chicago 
City Ry. Co., 245 Ill.App. 473. 


32. City of Chicago v. 
City Ry. Co., supra. 


40. City of Chicago v. 
City Ry. Co., supra. 


41. Lyons v. Jacoway, 88 So. 599, 
205 Ata. 456; Kitchell v. Schneider, 
103 N.E. 647, 180 Ind. 589; Dunn v. 
Hunt, 65 N.W. 948, 63 Minn. 484. 


42. See statutory provisions. 
43. See cases infra this note. 


[a] In California, if the purchase 
of the tender is not to extinguish an 
obligation, a compliance with Civ. 
Code, § 1500, requiring the amount. 
tendered to be deposited in a bank, is 
not necessary. Wolff v. Canadian 
Pace Rs Co. 56. Py 453,923. Cal moods 
Sayward v. Houghton, 51 P. 853, 52 P. 
44,119 Cal. 545. Effect of tender as ex- 
tinguishing obligation see infra § 66. 


44, Valentini v. Gobbi, 212 P. 718, 
60 Cal.App. 289; Ridpath v. Evening - 
Express Co., 88 P. 287, 4 Cal.App. 361; 
Walker v. Brown, 12 La.Ann. 266. 


45. Trinity County Bank v. Haas, 
91° P._385,7151> Cal. 5535 Thompsons 
San Francisco Super. Ct., 51 P. 863, 
119 Cal. 538; Murphy v. Bridge, 229 P. 
710, 68 Cal.App. 383; Kerr v. Moore, 
92 P. 107, 6 Cal.App. 305; Stakke v. 
Charman, 83 N.W. 261, 13 S.D. 269. 


Segno v. Segno, 167 P. 285, 175 
Cal. 743; Barnes v. Hill City Lumber 
Co., 147 N.W. 775, 34 S.D. 158. 


[a] In North Dakota, under Rev. 
Codes (1905) § 5259, relating to tender 
and deposit and notice thereof, it is 
unnecessary to state in the notice 
that the bank in which a deposit is 
made is of good repute or to prove 
such fact. Ugland v. Farmers’ & 
Merchants’ State Bank of Knox, 137 
N.W. 572, 23 N.D.. 536. 


47. Roffinella v. Roffinella, 218 P. 
397, 191 Cal. 753; Segno v. Segno, 167 
P. 285, 175 Cal. 748; Valentini v. Gob- 
bi, 212 P. 718, 60 Cal.App. 289; Righ- 
Soo v. Righetti, 90 P. 50, 5 Cal.App. 


Chicago 


Chicago 


45. 


Necessity that tender be uncondi- 
tioual see supra § 45. 


_ 43. Security State Bank of Wash- 
ington y. Waterloo Lodge No. 102, A. 
RF. & A. M., 122 N.W. 992, 85 Neb. 255; 
Riley v. Cheeseman, 27 N.Y.S. 453, 75 
Hun 387. 


49. Riley v. Cheeseman, supra. 


50. Benton v. Roberts, 2 La.Ann. 
243; Dent v. Dunn, 3 Campb. 296, 170 
Reprint 1388. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 65-66) 


[§ 65] C. Effect of Subsequent Demand and Re- 
fusal To Pay. The creditor, by refusing to accept, 
does not forfeit his right to the thing tendered.>1 
He-has the privilege to change his mind and accept 
the tender,®* and, if the tenderer refuses to com- 
ply with a subsequent request by the tenderee for 
the thing tendered, the prior tender becomes of no 
The rules in relation to a subsequent de- 


avail.53 


[§ 66] A. In General. 


51. Semidey v. Central Aguirre, 7 
Porto Rico Fed. 572. 


52. Semidey v. Central Aguirre, su- 
pra. 


53. U.S.—Barker v. Parkenhorn, 2 
F.Cas.No. 998, 2 Wash.C.C. 142. 


Ala.—Frank y. Pickens, 69 Ala. 369. 


Conn.—Rose vy. Brown, Kirby 293, 
1 Am.D. 22. 


I1].—Carr vy. Miner, 92 Ill. 604; Sloan 
v. Petrie, 16 Ill. 262. 


Towa.—Rainwater v. Hummell, 44 
N.W. 814, 79 Iowa 571; Hambel v. 
Tower, 14 Iowa 530. 


Ky.—Nantz y. Lober, 1 Duv. 304. 


Me.—Lyon y. Williamson, 27 Me. 
149. 


Md.—Columbian Bldg. 
Crump, 42 Md. 192. 


Mass.—Town v. Trow, 24 Pick. 1638. 
Mich.—Fry v. Russell, 35 Mich. 229. 


Mo.—Voss v. McGuire, 26 Mo.App. 
452; Cupples v. Galligan, 6 Mo.App. 
62. 


Assoc. Vv. 


N.Y.—Manny v. Harris, 2 Johns. 24, 
3 Am.D. 386. 


N.C.—Tate v. Smith, 70 N.C. 685. 


Tenn.—Walters v. McAllister, 4 
Hayw. 299. 


fa] If tender takes away right to 
damages on account of the nonpay- 
ment of the debt, a subsequent de- 
mand and refusal may restore the 
right. Manny v. Harris, 2 Johns. (N. 
Y.) 24, 3 Am.D. 386. 


54 Town v. Trow, 24 Pick. (Mass.) 
168. 


55. Berthold v. Reyburn, 
586; Edwards vy. Yeates, R.&M. 
21 BE.C.L. 766, 171 Reprint 1049. 


{a] Demand before tender is of no 
effect. Brandon v. Newington, 3 Q.B. 
915, 43 E.C.L, 1035, 114 Reprint 760. 


56. Coles v. Bell, 1 Campb. 478 
note, 170 Reprint 1028; Pimm v. Gre- 
vill, 6 Esp. 95, 170 Reprint 841; Coore 
v. Callaway, 1 Esp. 115, 170 Reprint 
297. 


57. Town v. Trow, 24 Pick. (Mass.) 
168; Berthold v. Reyburn, 37 Mo. 586. 


[a] If tender was made in behalf 
of joint debtors, a subsequent appli- 
cation to one of them for the money 
is sufficient. Peirse v. Bowles, 1 
Stark $23, 2 E.C.L. 127, 171 Reprint 
486. 

58. Mahan v. Waters, 60 Mo. 167; 
Spvbey v. Hide, 1 Campb. 181, 170 Re- 
print 922. 

[a] If larger sum is demanded the 
debtor may disregard it. Mahan v. 
Waters, 60 Mo. 167; Thetford v. Hub- 


[62 C. J.—34] 


37 Mo. 
360, 


Under statute in some ju- 
risdictions an obligation for the payment of money 
is extinguished by a due offer of payment, if the 
~ amount is immediately deposited in accordance with 


TENDER 


V. EFFECT OF TENDER“? 


the statute.*? 


isfaction of the 


bard, 22 Vt. 440; Rivers v. Griffiths, 
5 B.&Ald. 630, 7 E.C.L. 344, 106 Re- 
print 1321. 


{b] If more is tendered than is 
due, the creditor need only demand 
the sum due. Dean v. James, 4 B.& 
eo 547, 24 E.C.L. 241, 110 Reprint 


59. Coore v. Callaway, 1 Esp. 115, 
170 Reprint 297. 


ier Town vy. Trow, 24 Pick. (Mass.) 


[a] Demand after sunset has been 
held an unreasonable hour. Tucker 
v. Buffum, 16 Pick. (Mass.) 46. 


61. Strafford v. Welch, 59 N.H. 46; 
Sharp v. Todd, 38 N.J.Eq. 324. 
62. Effect of tender: 


After suit brought as mitigating dam- 
ages see Damages § 225. 


As discharge of: 


Debt due repairman see 
Vehicles § 450. 


Guarantor see Guaranty § 165. 
Mortgage debt see Chattel Mortga- 


Motor 


ges § 459; Mortgages §§ 920, 
921. 
Surety: 
In Se, see Principal and Sure- 
ty 


On appeal bond see Appeal and 
Error § 3376. 


As extinguishing lien of: 
Executions see Executions § 379. 
Judgment see Judgments § 959. 
Landlord see Landlord and Tenant 

§ 1551. 
Mechanic see Mechanics’ 
459. 


Mortgage see Chattel Mortgages § 
452; Mortgages §§ 920, 921. 


Pledge see Pledges § 171. 


Repairman see Motor Vehicles § 
450. 


Tax see Taxation § 1235. 


Vendor see Vendor and Purchaser 
[39 Cyc 1844]. 


As waiver of notice and proofs of 
loss see Accident Insurance § 196. 


Of performance of accord as barring 
action on original claim see Accord 
and Satisfaction § 20. 


Of price of: 
Goods sold: 
In general see Sales § 586. 
Conditional sale see Sales § 1204. 
Land sold see Vendor and Purchas- 
-er [39 Cyc 1561]. 
To effect redemption from mortgage 
sale see Mortgages § 2203. 
Effect of plea of tender aud pay- 
ment into court see infra §§ 99, 100. 


Liens § 
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mand as avoiding a prior tender are, however, very 
strict;°* and to effect this result there must be an 
actual subsequent demand®® by the tenderee or by 
an agent duly authorized to accept the tender®® on 
the tenderer personally®’ for the precise sum ten- 
dered,®°* and legally due.®° 
8, reasonable time and place,®° and the debtor is en- 
titled to a reasonable opportunity to comply.®4 


The demand must be at 


In the absence of such statute, or if 
there is a failure to comply with the statute, a ten- 
der of money does not ordinarily operate as a sat- 


debt,°* and is no bar to an action 


= 


63. See statutory provisions. 
see Payment § 6. 


[a] In California (1) under Civ. 
Code § 1500, the obligation is extin- 
guished if a sufficient offer of pay- 
ment is made and the amount of the 
offer is deposited in some bank of 
good repute within the state, and no- 
tice of such deposit given to the cred- 
itor. Wilkinson y. Fisherman’s & 
Canner’s Supply Co., 206 P. 761, 57 
Cal.App. 165; Smith v. Lobb, 166 P. 
1026, 33 Cal.App. 790. (2) But to 
extinguish the obligation there must 
be a full compliance with the statute. 
Segno v. Segno, 167 P. 285, 175 Cal. 
743: Rottman v. Hevener, 202 P. 329, 
54 Cal.App. 474. (3) A failure to de- 
posit the money in the name of the 
creditor is fatal to any claim of ex- 
tinguishment. Rottman v. Hevener, 
supra. (4) And a mere deposit with- 
out a prior offer of payment does not 
extinguish the debt. Owen y. Herzi- 
hoff, 84 P. 274, 2 Cal.App. 622. (5) 
The section does not prescribe the 
mode of tender, but rather a method 
of extinguishing an obligation when 
that object is sought. Sayward v. 
Houghton, 51 P. 853, 52 RP. 44, 119 
Cal. 545; Sheller v. Livingston, 144 P. 
547, 25 Cal.App. 572. 


[b] In Montana, under Rev. Codes 
(1921) § 7446, in order that a tender 
shall operate to extinguish the obli- 
gation, it must be for the full amount 
of the debt. Advance-Rumely Thresh- 
i ts v. Hess, 279 P. 236, 85 Mont. 


And 


[c] In North Dakota, under Rev. 
Codes (1899) § 3814, which requires 
-the amount offered to be deposited in 
the name of the creditor, the obliga- 
tion is not extinguished if there is not 
a compliance with the _ statute. 
Brown y. Smith, 102 N.W. 171, 13 N. 
D. 580. 


[d] Im Puerto Rico (1) under Civ. 
Code § 1145, it must appear that the 
sum deposited had been previously 
tendered to the creditor. Garcia v. 
Fernandez, 8 Porto Rico 102. (2) It 
must also appear that the creditor had 
not accepted the tender. Garcia v. 
Fernandez, supra. (3) It must fur- 
ther appear that the creditor had been 
notified that the deposit had been 
made. Garcia v. Fernandez, supra. 


fe] In South Dakota, under the 
code, an offer does not extinguish the 
obligation if there has not been a 
compliance with the statute. Barnes 
v. Hill City Lumber Co., 147 N.W. 775, 
34 S.D. 158 (Rev. Civ. Code § 1166). 


64. U.S.—Colby v. Reed, 99 U.S. 
560, 25 L.Ed. 484; Mitchell v. Roberts, 
17 F. 776, 5 McCrary 425. 


Ala.—Birmingham Paint & Roofing 
Co. v. Tharpe, 39 So. 1020. 


Cal.—Colton y. Oakland Sav. Bank, 


3 
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thereon.®> 


curred.°®® 


70 PB. 225, 187 Cal. 376; Rottman v. 
Hevener, 202 P. 329, 54 Cal.App. 474. 


Conn.—Saunders v. Denison, 20 
Conn. 521. 


Ga.—Stone v. Johnson, 126 S.E. 847, 
33 Ga.App. 486; Jones vy. Peacock, 
114 S.E. 646, 29 Ga.App. 240; Ragan 
i RN ia 109 S.E. 412, 27 Ga.App. 
34. ) 


Ill.—Independent Credit Co. v. 
South Chicago City R. Co., 121 Ill.App. 
595. ; 


Iowa.—Steckel v. Selix, 197 N.W. 
918, 198 Iowa 339; Sheriff v. Hull, 
37 Iowa 174; Guengerich v. Smith, 36 
Iowa 587; Long v. Howard, 35 Iowa 
148; Mohn vy. Stoner, 11 Iowa 30; 
Johnson vy. Triggs, 4 Greene 97; Mohn 
vy. Stoner, 11 Iowa 30. But see Mur- 
ray v. American Savy. Bank, 197 N.W. 
69, 197 Iowa 318 (where the maker of 
a note held by a bank presented a 
check of a third person drawn on the 
bank to apply on the note, and the 
eashier of the bank, because of a 
pressure of business, asked him to 
return on a later day, and the debtor 
returned the next day and found the 
bank had closed, such debtor was en- 
titled to an offset on his indebtedness 
for the amount of the check present- 
ed, aS against the receiver of the 
bank, for such tender was the equiva- 
lent of payment where kept good, as 
it was by the returning of the maker 
the next day pursuant to the cashier’s 
request). 


Me.—Silver v. Moore, 84 A. 1072, 
109 Me. 505. 


Md.—Jamesson y. Citizens’ Nat. 
etd Westernport, 99 A. 994, 130 
Nat de 


iin v. Trow, 24 Pick. 
Ree ee es v. Marble, 87 Mich. 


Miss.—Memphis Mach. Works vy. 
Aberdeen, 27 So. 608, 77 Miss. 420. 


Mo.—Long vy. Greene County Ab- 
stract & Loan Co., 158 S.W. 305, 252 
Mo. 158; Ruppel v. Missouri Guaran- 
tee Sav., etc., Assoc, 59 S.W. 1000, 
158 Mo. 613; Thomas v. Kellogg, 23 
Mo. 281; Abnerthy vy. Schembra, 
(App.) 231 S.W. 1005; Sanders & Ad- 
kins v. John Q. Mosbarger & Son, 141 
S.W. 720, 159 Mo.App. 488; McGuire 
v. Brockman, 58 Mo.App. 307; Ray- 
mond y. McKinney, 58 Mo.App. 303. 


N.H.—Howard v. Hunt, 57 N.H. 467; 
Haynes vy. Thom, 28 N.H. 386; Stowell 
Me wvead,..16. NH. 120,941, AmDi 714; 
Willard v. Harvey, 5 N.H. 252. 


N.Y.—National Bank of Rochester 
v. Erion-Haines Realty Co., 209 N.Y. 
S. 522, 2138 App.Div. 54 [aff 206 N.Y.S. 
452, 123 Misc. 873]; Reusens y. Ar- 
kenburgh, 119 N.Y.S. 821, 135 App. 
Div. 75; Leask v. Dew, 92 N.Y.S. 891, 
102 App.Div. 529; Kelly v. West, 36 
N.Y.Super. 304; Hill v. Place, 30 N.Y, 


Super. 389, 5 Abb.Pr.N.S. 18, 86 How. 


The legal effect. of a valid tender is to 
take the place of the necessity of proving payment 
of the sum tendered when such payment is a proper 
or necessary defense to the action,®® and it also 
has the effect, when maintained, to relieve the debt- 
or from a liability for damages that would accrue 
by reason of nonpayment,®? and for interest sub- 
sequent to the tender,®® and costs afterward in- 
It has been held that a further effect of 
tender is to make the ereditor liable for any dam- 
ages suffered by the debtor by reason of the refusal 
to accept the tender.7° A tender of money does not, 


TENDER 


Pr. 26: Jackson v. Crafts, 18 Johns. 
110; Raymond y. Bearnard, 12 Johns. 
274, 7 Am.D., 317. 


N.C.—Charlotte Bank v. Davidson, 
MO2EN,. Co do, 

Ohio.—Huntington v. Ziegler, 2 Ohio 
St. 10. 

Okl.—Loth-Hoffman Clothing Co. v. 
Schwartz, 176 P. 916, 74 Okl. 18 [cit 
Cyc]. ke 


Or.—Bartel v. Lope, 6 Or. 321. 


Pa.—Dewees v. Middle States Coal 
& Iron Co., 93 A. 958, 248 Pa. 202; 
Cornell v. Green, 10 Serg.&R. 14; 
Johnson y. Hocker, 1 Dall. 406, 1 L. 
Eid. 197. 


S.C.—Smith y. Stinson, 3 8.C.L. 1. 


EP cin wie rere v. Crutcher, 2 Sneed 


Tex.—Hoskins v. Dougherty, 69 S. 
W. 108, 29 Tex.Civ.App. 3818. 


enc Pet a v. Greenbanks, 24 Vt. 


Wash.—Hays vy. Bashor, 185 P. 814, 
108 Wash. 491. 


65. Mo.—McJilton v. Smizer, 18 
Mo. 111. 


N.H.—Haynes vy. Thom, 28 N.H. 386. 


N.Y.—Kelly v. West, 36 N.Y.Super. 
304; People v. Sternburg, 1 Den. 635; 


Manny v. Harris, 2 Johns. 24, 3 Am.D. | 


386. 
Ohio.—Huntington vy. Ziegler, 2] 
OhioSt. 10. / 


Okl1.—Loth-Hoffman Clothing Co. vy. 
Schwartz, 176 P. 916, 74 Okl. 18. 


But see Murray v. American Sav. 
Bank, 197 N.W. 69, 197 Iowa 318 
(where a tender was made to be ap- 
plied on a note and the court held 
that, as long as the tender was kept 
good, the holder could not sue upon 
the note). 


66. Pleasant vy. Arizona Storage & 
 omemiabeh air Co., 267 P. 794, 34 Ariz. 


67. Wallace vy. McConnell, 13 Pet. 
(U.S.) 136, 10 L.Ed. 95; Town vy. Trow, 
24 Pick. (Mass.) 168; Curtiss v. 
Greenbanks, 24 Vt. 536. 


68. See Interest § 145, 
69. See Costs §§ 138, 139. 


[a]. In Vermont (1) a tender of 
amends and costs, under Gen. St. c 
25 § 44, is not the subject of a plea 
in bar; its effect is only on the sub- 
sequent costs (Spaulding vy. Warner, 
57 Vt. 654; Adams v. Morgan, 39 Vt. 
302; Smith v. Wilbur, 35 Vt. 133); 
(2) and in scire facias against the 
recognizer on an appeal bond, a ten- 
der affects only the claim for addi- 
re oust (Holmes v. Woodruff, 20 


_70. National Bank:of Rochester v. 
Erion-Haines Realty Co., 209 N.Y.S. 
522, 213 App.Div. 54 [aff 206 N.Y.S. 


[§ 67] B. As Admission of Liability.77 
der is ordinarily an admission of an amount due 
equal to the sum tendered,*® even though the ten- 


unless accepted, vest any title thereto in the party 
to whom the tender is made,*! nor is an unaccept- 
ed tender such a part performance as will take a 
contract out of the statute of frauds.” 
statute permits a tender after action brought,”* such 
tender does not bar the farther prosecution of the 
action,’ but merely affects the liability for inter- 
est7® and subsequent costs.7® 


Where the 


A. ten- 


452, 123 Misc. 873]. 


71. Chicago v. Chicago City. Ry. 
Co., 245 Ill.App. 473, 482 [cit Cyc]; 
Thompson v. Kellogg, 23 Mo. 281; 
Stowell v. Read, 16 N.H. 20, 41 Am. 
D. 714; Semidey y. Central Aguirre, 
7 Porto Rico Fed. 572. 


[a] If money is deposited in bank, 
it is subject to attachment by gar- 
nishee or trustee process against the 


debtor. Stowell v. Read, 16 N.H. 20, 
41 Am.D. 714. See generally Garnish- 
ment § 162. 


72. Ormsby v. Graham, 98 N.W. 
724, 123 Iowa 202; Wisconsin, etc., 
R. Co. v. MeKenna, 102 N.W. 281, 139 
Mich. 43; Hershey Lumber Co. v. St. 
Paul Sash, Door, etc., Co., 69 N.W. 
215, 66 Minn. 449; Edgerton vy. Hodge, 
41 Vt. 676. 


Necessity of actual payment to con- 
stitute earnest or part payment see 
Frauds, Statute of § 299. 


73. See supra § 21. 


74 Snyder v. Quarton, 10 N.W. 
204, 47 Mich, 211; Reynolds v. Libbey, 
Smith (N.H.) 197; Dancik v. Rappold, 
179 N.Y.S.-750, 109 Misc. 354; Beil v. 
Supreme Council A. L. H., 58 N.Y.S. 
1049, 42 App.Div. 168, 29 N.Y.Civ. 
Proc. 332; Stover v. Chasse, 29 N.Y.S. 
291, 9 Misc. 45; Haughton v. Leary, 
20 N.C. 14. 


75. See Interest § 145. 
76. See Costs § 135. 


77. Effect of payment into court 
as admission see infra § 100. 


Effect of plea of tender as admis- 
sion see infra § 100. 


Tender in salvage suit as admission 
see Salvage § 221. 


78. U.S.—Wm. Cameron & Co. v. 
Campbell, 141 F. 32, 72 C.C.A. 520; 
Cain v. Garfield, 4 F.Cas.No. 2,293, 1 
Lowell 483. 


Ala.—Hardegree v. Riley,, 122 So. 
814, 219 Ala. 607; Southern Ry. Co. v. 
Slade, 68 So. 867, 192 Ala. 568; 
Birmingham, -ete., R. Co. v. Maddox, 
46 So. 780, 155 Ala. 292; Birmingham 
irae etc., Co. v. Crampton, 39 So. 


Cal.—Seid Pak Sing v. Barker, 12 
Cal.A.. 93, 10 P.(2da) 92: 


Colo.—Supply Ditch Co. v. Elliott, 
15 P. 691, 10 Colo. 327, 3 Am.S.R. 586; 
pee étc.,, Re Co! vi Harp; * 6)’ Colo: 


Del.—Ellison v. Simmons, 6 
22 Del. 200. pete 


Ga.—Gibbs v. Swords, 110 S.B. 
28 Ga.App. 177. sath se 


Ill—Monroe_ v. Chaldeck, 78 Ill. 
429; Sweetland v. Tuthill, 54 Il, 215; 
Mulcahy v. Milford, 213 Ill.App. 423, 
427 [quot Cyc]; Goebel v. Chicago, 
B. & Q. R. Co., 149 Ill. App. 649; Brock- 
way v. McClun, 148 Ill.App. 465 [aff 
90 N.F. 374, 243 Ill. 196]; Toledo, 
ete, R. Co, v. Beals, 137 Ill.App. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


der is insufficient in form,7® or is 


where a valid legal tender cannot be made,®° as 
where the claim is for unliquidated damages;*! 
and it dispenses with proof of everything that would 
otherwise be necessary to enable plaintiff to recoy- 
er upon the obligation or cause of action sued upon 
to the extent of the sum admitted to be due.®? 
tender is not an admission of liability beyond the 
amount tendered,** nor does it necessarily admit 
all the alleged grounds for recovery.** 
the rule that a tender admits liability applies only 
where the tender is unconditional,®® and not to a 
tender made under protest where both the tender 
and the pleadings deny liability.’¢ 
a tender was made under a mistaken belief by the 


430; Mason v. Uedelhofen, 102 Ill. 
App. 116 [aff 66 N.E. 364, 201 Ill. 465]; 
La Salle County v. Hatheway, 73 Ill. 
App. 95; Illinois Ins. Co. v. Man- 
chester F. Assur. Co., 77 Ill.-App. 673; 
Chicago, etc., R. Co. v. Hogan, 56 Ill. 
App. 577; James T. Hair Co. v. Hich- 
cox, 45 Ill.App. 504; McDaniel v. Up- 
ton, 45 Ill.App. 151; Beach v. Jeffery, 
1 Ill.App. 283. 


Iowa.—Martin v. Harper, 186 N.W. 
897, 193 Iowa 259; Ahrens v. Fenton, 
115 N.W. 233, 138 Iowa 559; Metro- 
politan Nat. Bank v. Commercial St. 
Bank, 74 N.W. 26, 104 Iowa 682; Rain- 
water v. Hummell, 44 N.W. 814, 79 
Iowa 571; Wilson v. Chicago, etc., R. 
Co., 27 N.W. 916, 68 Iowa 873; Mar- 
' tin v. Whisler, 17 N.W. 5938, 62 Iowa 
. 416; Wolmerstadt v. Jacobs, 16 N.W. 
217, 61 Iowa 372; Rump v. Schwartz, 
10 N.W. 99, 56 Iowa 611; Shugart v. 
Pattee, 37 Iowa 422; Babcock v. Har- 
ris, 37 Iowa 409; Wright v. Howell, 
35 Iowa 288; Fisher v. Moore, 19 
Iowa 84; Burton v. Hintrager, 18 
Iowa 348; Brayton v. Delaware Coun- 
ty, 16 Iowa 44; Frink v. Coe, 4 Greene 
555, 61 Am.D. 141; Johnson v. Triggs, 
4 Greene 97. 


Ah aes vy. Hartford, 27 Kan. 
LE 


Ky.— Slack vy. Price, 1 Bibb 272. 


La.—Davis v. Millaudon, 17 La. 
Ann. 97, 87 Am.D. 517; Dove v. O’Ban- 
non, 4 La.App. 374. 


Me.—A. Gauthier & Son v. Hines, 
115 A. 258, 120 Me. 476. 


Mass.—Currier v. Jordan, 117 Mass. 
260; Bacon v. Charlton, 7 Cush. 581; 
Huntington v. American Bank, 6 Pick. 
340. 

Neb.—Pheenix Ins. Co. v. Readin- 
ger, 44 N.W. 864, 28 Neb. 587; Cobbey 
v. Knapp, 37 N.W. 485, 23 Neb. 579; 
Murray v. Cunningham, 4 N.W. 319, 
953, 10 Neb. 167. 


N.Y.—Eaton v. Wells, 82 N.Y. 576; 
Howell v. Mills, 53 N.Y. 322; Roose- 
velt v. New York, etc., R. Co., 45 Barb. 
554, 30 How.Pr. 226; Gottlieb v. 
Bernhard, 117 N.Y.S. 882; Slack v. 
Brown, 13 Wend. 390. 


N.C.—Brown vy. Fink, 48 N.C. 378. 


Okl.—Lasoya Oil Co. v. Zulkey, 140 
P, 160, 40 Okl. 690, 695 [quot Cyc]. 

Or.—Simpson y. Carson, 8 P. 325, 
11 Or. 361. 

Pa.—Douglas v. Hustead, 65 A. 670, 
216 Pa. 292; Wagenblast v. McKean, 2 
Grant 393; Bailey v. Bucher, 6 Watts 
74, 

Porto Rico.—Semidey v. Central 
Aguirre, 7 Porto Rico Fed. 572. 

Vt.—Grapes v. Rocque, 124 A. 596, 
97 Vt. 531; Woodward v. Cutter, 33 
Vt. 49. x 

W.Va.—Newman v. Levi, 81 S.E. 


TENDER 


made in a case 


plea to be due, 
A 


der made.®® 


Moreover, 


Evidence that 


1036, 1038, 74 W.Va. 223 [cit Cyc]. 


BANS el uuie Sepaoly v. Hickcox, 45 Wis. 


Eng.—Seaton vy. Benedict, 5 Bing. 
187, 15 E.C.L. 534; Willis v. Lang- 
ridge, 2 Harr.&W. 250; Johnson v. 
Clay, 1 MooreC.P. 200, 2 E.C.L. 459; 
Cox Vv. (Brain, 8° Taunt. 95. 


But see Taylor v. Atlas See. Co., 249 
S.W. 746, 213 Mo.App. 282 (in an ac- 
tion to replevin an automobile, the 
tender during trial of the balance al- 
leged to be due by plaintiffs was not 
an admission of the validity of the 
note and chattel mortgage and their 
liability thereon, where the note and 
mortgage were alleged to have been 
iad by fraudulent representa- 
ions). 


[a] Thus a tender of payment on 
a note is an acknowledgment of the 
validity of the note and of liability 
thereon to the extent of tender. 
Cranes v. Rocque, 124 A. 596, 97 Vt. 
bails 


[b] As dispensing with written 
promise to pay debts of another.—A 
plea of tender admits defendant’s lia- 
bility on the contract or cause of ac- 
tion to which the plea relates, so that 
a promise to pay the debt of another 
need not be proved to be in writing. 
Middleton v. Brewer, Peake N. P. 20, 
170 Reprint 64. 


79. U.S.—Wm. Cameron & Co. v. 
Campbell, 141 F. 32, 72 C.C.A. 520. 


Colo.—Denver, etc., R. Co. v. Harp, 
6 Colo. 420. 


Tll.— Rubin v. Newberger, 209 III. 
App. 433. ° 


Iowa.—Ahrens v. Fenton, 115 N.W. 
233, 1388 Towa 559. 


Mo.—Wells We Missouri-Edison 
Hlectric Co., 84 S.W. 204, 108 Mo. 
App. 607. 


N.Y.—Haton v. Wells, 82 N.Y. 576; 
Roosevelt v. New York, etc., R. Co., 
45 Barb. 554, 30 How.Pr. 226. 


S.D.—Barnes v. Hill City Lumber 
Co., 147 N.W. 775, 34 S.D. 158. 


[a] In South Dakota a tender in- 
sufficient to extinguish the obliga- 
tion under Civ. Code § 1166 may nev- 
ertheless entitle plaintiff to recover 
the amount admitted by defendant to 
be due.- Barnes yv. Hill City Lumber 
Co., 147 N.W. 775, 34 S.D. 158. 


Effect of tender as extinguishing 
obligation see supra § 66. 


80. U.S.—Wm. Cameron & Co. v. 
Campbell, 141 F. 32, 72 C.C.A. 520. 

Colo.—Denver, etc., R. Co. v. Harp, 
6 Colo. 420. 

Ill.—Cilley v. Hawkins, 48 Ill. 308. 

Iowa.—Taylor v. Chicago, etc., R. 


Co., 40 N.W. 84, 76 Iowa 753; Frink v. 
Coe, 4 Greene 555, 61 Am.D. 141. 
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tenderer that the sum tendered was due has been 
held to be admissible to rebut the inference that 
a debt was thereby admitted,®? and it has been held 
that if more was tendered than is admitted by the 


the tender is not conelusive as to 


the surplus,** and that, notwithstanding a tender, 
it may be shown that the debt was paid before ten- 
A distinction 
a tender in a suit and a tender which has been made 
before trial but not relied on in the pleadings of 
the party who made it, nor the money brought into 
court, the former being held an admission of lia- 
bility and conelusive, while the latter, although held 
to be an admission of liability, is not conclusive.®° 


[§ 68] C. With Regard to Refusal or Accept- 


is made between 


N.Y.—Roosevelt v. New York, ete., 
R. Co., 45 Barb. 554, 30 How.Pr. 226. 


81. Cilley v. Hawkins, 48 Ill. 308. 


82. Ill.—Price v. Jester, 137 Ill. 
ade 565; Miller v. Gable, 30 Ill.App. 


Iowa.—Metropolitan Nat. Bank v. 
Commercial State Bank, 74 N.W. 26, 
104 Iowa 682. 


Mass.—Noble v. Fagnant, 38 N.EL 
507, 162 Mass. 275; Bacon v. Charlton, 
7 Cush, 581. 


Mo.—Wells v. Missouri-Edison 
pee Co., 84 S.W. 204, 108 Mo.App. 


-Or.—Dessinger v. Gevurtz, 138 P. 


210, 69 Or. 304. 
Eng.—Willis v. Langridge, 2 Harr. 
&W. 250. 


83. Mulcahy v. Milford, 213 Ill. 
App, 423, 427 [quot Cyc]; Hinds v. 
Cottle, 9 N.E. 654, 2143 Mass. 310; 


Howlett v. Holland, 6 Gray (Mass.) 
418; Palmer v. La Rault, 99 P. 1036, 
51 Wash. 664, 21 L.R.A.N.S. 354. 


84. Mulcahy v. Milford, 213 Ill 
App. 423, 427 [quot Cyc]; Griffin v. 
Harriman, 38 N.W. 139, 74 Iowa 436; 
erica v. Abrams, 94 N.W. 639, 68 Neb. 


85. Chicago, BR. L.& PP. Ry iCannn 
Chickasha Nat. Bank, 174 F. 923, 98 
C§GLA 585: 


Necessity that tender be uncondi- 
tional see supra § 45. 


86. Chicago, R. I:.& P: Ryy Cov v. 
Chickasha Nat. Bank, 174 F. 923, 98 
C:C. AL 535. 


Tender under protest generally see 
supra § 46. 


87. Ashuelot R. Co. v. Cheshire R. 
R., 60 N.H. 356. 


88. Abel v. Opel, 24 Ind. 250. 


Tender of larger amount than due 
on pledge debt as admission see 
Pledges § 171. 


89. Hill v. Carter, 59 N.W. 413, 101 
Mich. 158. 


80. Mackey v. Kerwin, 78 N.E. 817, 
222 Ill. 371 [quot Hunt Tender § 400, 
where it was said as to tender be- 
fore trial, not relied on in the plead- 
ines, that “such tender is an admis- 
sion of liability, but it is not conclu- 
sive. Its weight is to be considered 
by the court or jury over against 
a subsequent denial of all liability or 
an assertion of a liability for a less 
sum than tendered. The defendant is 
not precluded from stating the rea- 
sons or object in making the tender; 
that it was his desire to close the 
transaction and avoid litigation, or 
that, at the time, he thought the 
tender was necessary to save certain 
rights, or that it was made under the 
mistaken belief that the sum was 


686 [62 C.J.] 
ance.?! The creditor is not required immediately 
to accept or refuse the tender,®? for he must be al- 
lowed a reasonable time in which to consider whether 
he will be satisfied with the sum tendered.®* It has 
been held that the refusal must be absolute®* and 
unqualified.°° When, however, the offer is made and 
there is nothing in the transaction to require delay, 
if an acceptance is not signified at once or within 
what, under the circumstances, may be considered 
a reasonable time, the other party has a right to 
treat the offer as refused,?® and where the person 
making the tender is referred to the attorney of 
the tenderee, this has been held to amount to a re- 
fusal.°7 The unconditional acceptance of a ten- 
der ordinarily constitutes payment and discharges 
the debtor.° But to have this effect the tender 
must be of the whole amount due,®® and the receipt 
of the amount tendered must be with the intent to 
keep it as owner.!. The acceptance may be implied 
from such conduct on the part of the tenderee as 
would in law be construed as an acceptance, as where 
a tenderee with whom money has been left against 
his will refuses to surrender it.2 If the tender is 


due”’J; Ashuelot R. Co. v. Cheshire 


R. R., 60 N.H. 356. 
91. Effect of acceptance: 
As waiver of objection to: 
ae of tender see supra §§ 26—- 


see supra § 30. 


see supra § 24. 


TENDER 


Necessity of keeping tender of spe- 
cific articles good see supra § 62. 


Place for tender of specific articles 


Fe Se Peps. SURE a i ae 
. [§§ 68-69 


accepted, it cannot ordinarily be reclaimed by the 
debtor,’ but where it appears that there was a mis- 
understanding between the parties as to whether 
a tender by payment into court was conditional, it 
has been held that plaintiff, having accepted it, 
should be required”to return it so that it may be 
made over according to the intent of the parties.* 


[§ 69] D. Tender of Spccific Articles. A tender 
of specific articles upon an obligation payable in 
specific articles vests title to the property tendered 
in the tenderee and discharges the tenderer from 
liability on the obligation. The tenderer, if the 
tender is. refused, becomes the bailee of the ten- 
deree,? and it is his duty as such to take care of 
the property,’ at the risk and expense of the ten- 
deree.® Where the goods are withheld, the tenderee 
may maintain replevin or trover therefor as he may 
elect.1° It has been held that if, after tender and 
the consequent arising of the bailment relation, the 
tenderer in breach of his duty as bailee allows the 
articles to be lost or destroyed, this will not affect 
the result that the debt is paid by the tenderer,*? 


Medium of tender of specific articles] v. Morse, 8 Johns. 474. 


Pa.—Case v. Green, 5 Watts 262, 


30 Am.D. 311. 

Porto Rico.—Semidey v. Central 
Aguirre, 7 Porto Rico Fed. 572, 586 
feity Cycte 


Time of tender see supra §§ 18-22. 
Of bart payment of: 
Liquidated demand see Accord and 
Satisfaction §§ 40-70. 
Un‘iquidated demand see Accord 
and Satisfaction §§ 71-92. 
sa. Smith v. Mould, 149 N.Y.S. 
552, 87 Mise. 199 [aff 154 N.Y.S. 783, 
170 App.Div. 930]. 


$3. Smith v. Mould, supra; Flor- 
ence yv. Warren, (Tex.Civ.App.) 293 


S.W. 226. 

$4. Shotwell v. Dennman, 1 N.J. 
Law 174. 

[a] Yo rofuse “till I consult my 


atoormsy” is not a refusal in law. 
Shotwell v. Dennman, 1 N.J.Law 174. 


95. Supreme Tent, Knights of the 
Maccabees of the World v. Fisher, 90 
N.E. 1044, 45 Ind.App. 419. 


96. Florence v. Warren, (Tex.Civ. 
App.) 293 S.W. 226. 


Aaah Hartney v. Boulton, 7 Sask.L. 


98. Hao v. Hutchinson Sugar Plan- 
tation Co., 19 Hawaii 315; Juco v. 
Cuaycong, 46 Philippine 81. 


Payment generally see Payment 48 
C.J. p 577. 


99. Noyes v. Wyckoff, 21 N.E. 158, 
114 N.Y. 204. 


1. Thompson vy. Kellogg, 
281. 


Payment as depending on intention 
of parties see Payment § 1. 
an keogers » vy. Rutter; 

(Mass.) 410. 
3. Howell v. Mills, 53 N.Y. 322. 


4 Brown v. Heath, 97 A. 744, 78 
N.H. 180. 


Effect of acceptance of tender as 
waiver of conditions see supra § 49. 


5. Cross references: 


Manner of tender of specific articles 
see supra § 41. 


23 Mo. 


11 Gray 


Tender of delivery of goods sold see 
Sales § 312. 


6 U.S.—Mitchell v. 
EF. 776, 5 McCrary 425. 


Cal.—Lamott v. Butler, 18 Cal. 
32 (holding, however, that fraud 
takes the case out of the operation of 
the rule). 


Conn.-—Saunders v. 
Conn. 521. 


D.C.—Hughes v. Eschbach, 7 D.C. 


Roberts, 17 


Denison, 20 


66 


a ee v. Thomason, 50 Ga, 


Ind.—West v. Chase, 3 Ind. 301; 
Mitchell v. Merrill, 2 Blackf. 87, 18 
Am.D. 128. See also Schrader v. 
Wolfin, 21 Ind. 2388. 


Iowa.—Hambel v. Tower, 14 Iowa 
530; Spafford v. Stutsman, 9 Iowa 
128; Williams v. Triplett, 3 Iowa 518; 
Games v. Manning, 2 Greene 251. 


Ky.—Mitchell v. Gregory, 1 Bibb 
449, 4 Am.D. 655. 
Me.—Leballister v. Nash, 24 Me. 


316; Wyman v. Winslow, 11 Me. 398, 
a3 as 542; Veazy v. Harmony, 7 
e. ‘ 


eee v. Luce, 4 Mass. 


Miss.—Bates v. Bates, 1 Miss. 401, 
12 Am=D," 572: 


se are en) v. Smizer, 18 Mo. 


Neb.—McPherson v. Wiswell, 21 N. 
W. 391, 16 Neb. 625. 


N.H.—Bailey v. Simonds, 6 N.H. 
159, 25 Am.D. 454. But see Weld v. 
Hadley, 1 N.H. 295 (holding that title 
is not acquired where the tender is 
refused, although the contract is dis- 
charged). 


N.Y.—Hayden v. Demets, 53 N.Y. 
426; Des Arts v. Leggett, 16 N.Y. 
582; Lamb v. Lathrop, 13 Wend. 95, 


27 Am.D, 174; Barns v. Graham, 4 
Cow. 452, 15 Am.D. 394; Slingerland 


S.D.—Dowagiac Mfg. Co. v. Higin- 
botham, 91 N.W. 330, 15 S.D. 547. 


Tex.—Cherry v. Newby, 11 Tex. 
457; Dewees v. Lockhart, 1 Tex. 535. 


Vt.—Curtiss v. Greenbanks, 24 Vt. 
536; Downer v. Sinclair, 15 Vt. 495; 
Dewey v. Washburn, 12 Vt. 580; 
Barney v. Bliss, 1 D.Chipm. 399, 12 
Am.D. 696. 


[a] Consignation.—A tender of 
specific articles is analogous to a con- 
Signation under the civil law, where 
the debtor is discharged. Sheldon v. 
Sees 4 Wend. (N.Y.) 525, 21 Am.D. 


“Consignation” 12 C.J. p 526. 


ana Conn.—Rix y. Strong, 1 Root 
oo. 

N.Y.—Lamb v. Lathrop, 13 Wend. 
95, 27 Am.D. 174; Slingerland v. 
Morse, 8 Johns. 474. 


Porto Rico.—Semidey v. Central 
guirre, 7 Porto Rico Fed. 572, 586 
[cit Cyc]. 


S.C.—Wilson v. Trexler, 90 S.E. 180, 
106 S.C. 15 [eit Cyc]. 


Bhi camrc hia ais v. Greenbanks, 24 Vt. 


[a] Tenderee must resort to spe- 
cific articles tendered, and the per- 
son in whose pessession they are 
holds them as bailee and at the ten- 
deree’s risk. Fordyce v. Hathorn, 57 
Mo. 120; Slingerland v. Morse, 8 
Johns. (N.Y.) 474. 


8. Wilson vy. Trexler, 90 S.E. 180, 
106°S.C. 16. 

9. Wilson v. Trexler, supra. 

10. Rix v. Strong, 1 Root (Conn.) 
55; Hughes v. Eschback, 7 D.C. 66; 
Mitchell v. Gregory, 1 Bibb (Ky.) 449, 
4 Am.D. 655; Bates v. Bates, 1 Miss. 
401, 12 Am.D. 572. 


Election between replevin and 
trover generally see Replevin § 6. 


11. Gilman v. Moore, 14 Vit. 457. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


Assoc., 56 Cal. 178; 


§§ 69-72] : 


although the rule seems to be otherwise where the 
tenderer, after the tender is refused, treats the 


[§ 70] A. Necessity. Subject to certain quali- 
fications hereinafter considered in connection with 
the discussion of the admissibility of evidence of 
payment under the general issue or general denial,*4 
the general rule is that a litigant relying on a ten- 


der before suit must plead it.1® 


[§ 71] B. Nature of Plea. While in some cases a 
plea of tender has been held to be a plea in bar of 
the action,'® in other jurisdictions the plea has been 
held bad ‘where it is pleaded in bar of the action in- 
stead of in bar of damages beyond the sum ten- 


12. Mayfield v. Cotton, 21 Tex. 1. 
3. Cross references: 

Averment of: 
Offer: 


Of performance of contracts gen- 
erally see Contracts § 856. 


To do equity see Equity § 421. 
Tender: 


As affecting right to costs see 
Costs § 148. 


In action or proceeding: 
Bengt agistor see Animals § 


Concerning tax title see Taxa- 
tion § 2047. 


For: ' 
Breach of contract: 
In general see Contracts §§ 
881-883. 


Of sale see Sales § 1114. 
Injunction: 
In general see Injunctions 
§ 549. 


To restrain collection of il- 
legal tax see Taxation § 
1457. 


Pilotage fees see Pilots § 34. 
Redemption see Executions 


§ 751; Chattel Mortgages 
§ 585; Mortgages § 2265. 
Specific performance see 


Specific Performance § 486. 
On book account before auditor 
see Accounts and Accounting 
§ 239. 
To: 
Foreclose mortgage see Mort- 
gages § 1625. 
Obtain relief by audita que- 
rela see Audita Querela 
§ 7. 
Denial of tender in suit to redeem 
from execution sale see Executions 
§ 751. 
Pleading tender for first time on ap- 
peal see infra § 
Plea of payment into court see infra 
§ 98. 


Pleas of tender and denials as in- 

consistent see Pleading § 256. 

14 See infra § 85. 

15. U.S.—Boulton v. Moore, 
922, 11 Biss. 500. 

Ala.—Derby v. Bell, 117 So. 8, 217 
Ala. 529 [cert den 117 So. 8, 22 Ala. 
App. 441]; Park v. Wiley, 67 Ala. 310. 

Cal.—Meredith v. Santa Clara Min. 
Hegler v. Eddy, 
53 Cal. 597. See also Peterson v. 
Kaufman, 279 P. 1016, 100 Cal.App. 
330 (where no tender was pleaded). 


_ D.c.—Hughes v. Eschback, 7 D.C. 
66. ; 


14 F. 


TENDER 


VI. PLEADING TENDER': 


dered.!7 
merits.18 
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| property as his own and sells it.12 


The plea is now considered a plea to the 


[§ 72] C. Requisites and Sufficiency of Plea1®— 
1. In General. In pleading tender, there must be al- 
legations of all facts necessary to establish a valid 


tender,?° and an averment of tender as a conclusion 


particularity.” 


Iowa.—Barker v. Brink, 5 Iowa 481. 
Md.—Forwood v. Magness, 121 A. 


855, 142 Md. 1; Norfolk & W. Ry. 
ce. vy. Langdon, 84 A. 473, 118 Md. 


Se ah eed v. Vance, 17 Mass. 


Minn.—L. Realty Co. v. City of St. 
Paul, 237 N.W. 192, 183 Minn. 499. 


N.Y.—Browning King & Co. v. 
Chamberlain, 104 N.E. 627, 210 N.Y. 
270; Sidenberg v. Ely, 90 N.Y. 257, 
43 Am.R. 163, 11 Abb.N.Cas. 354; Hill 
v. Place, 30 N.Y.Super. 389. 5 Abb.Pr. 
N.S. 18, 36 How.Pr. 26; Stieglitz v. 
Cohen, 126 N.Y.S. 145, 69 Misc, 634. 


Pa.—Wagenblast v. McKean, 2 
Grant 393; Sheredine v. Gaul, 2 Dall. 
190, 1 L.Ed. 344; Sharpless v. Dob- 
bins, =] 1 Delco 25s Vosburg v. 
Reynolds, 8 Luz.Leg.Reg. 283. 


Porto Rico.—Semidey v. Central 
Aguirre, 7 Porto Rico Fed. 572. 


Man.—Haney v. Canadian Northern 
Ry. Co.,-29 Man. 61. 


Que.—Roy v. Turcotte, 42 Que.K.B. 
368. 


[a] Before imparlance.—A tender 
at common law should be pleaded in 
form before any imparlance. Sharp- 
less v. Dobbins, 1 Del.Co. (Pa.) 25. 
But see Tiernan v. Napier, 5 Yerg. 
(Tenn.) 410 (where the plea was al- 
lowed after a judgment on a writ of 
inquiry was set aside). 


16. Wheeler v. Woodward, 66 Pa. 
158; Sheehan v. Rosen, 12 Pa.Super. 
298. 

17. Ayres v. Pease, 12 Wend. (N. 
4 ER 4 

18. Tiernan v. Napier, 5 Yerg. 
(Tenn.) 410. See also Kilwick v. 
Maidman, 1 Burr. 59, 97 Reprint 189 
(a plea of tender is an issuable plea); 
Noone v. Smith. 1 H.Bl. 369, 126 Re- 
print 217 (holding that a plea of 
tender is a fair and just plea). 

19. Sufficiency of allegation of: 
Offer to do equity see Equity § 421. 
Tender: 7 Z 

In: 

Eminent domain proceeding see 
Eminent Domain § 551. 
Suit for: 
Injunction see Injunctions § 
549, 


Redemption from mortgage see 
Mortgages § 2265. 
Specific performance see Specif- 
ic Performance [36 Cyc 779]. 
Of performance of contracts gen- 
erally see Contracts § 856. 


Sufficiency of plea of tender in ac- 
tion for price of goods sold see Sales 


of law is insufficient as a general rule.?? 
be alleged in what manner,?? or on what terms or ° 
conditions, the alleged tender was made,?* and the 
circumstances of the tender should be pleaded with 


It must 


There must be an allegation of 


§ 995. 


20. U.S.—Harding v. 
ting Mills, 142 F. 228. 


Ga.—Cothran v. Scanlan, 34 Ga. 
555; McGehee v. Jones, 10 Ga. 127. 


Ind.—Indiana Bond Co. v. Jameson, 
56 N.E. 37, 24 Ind.App. 8 


Iowa.—Pring v. Swarm, 
734, 176 Iowa 153. 


Minn.—L. Realty Co. v. City of St. 
Paul, 237 N.W. 192, 183 Minn. 499. 


Vie Naape es v. Arnold, 16 Pa.Dist. 


W.Va.—Towles v. Carpenter, 57 S. 
BE. 365, 62 W.Va. 151. 


[a] Allegations of tender held 
sufficient.—(1) Lilienthal v. McCor- 
mick, 86 F. 100; Lowe v. Yo'lo County 
Consol. Water Co., 96 P. 379. 8 Cal. 
App. 167; Askew v. Thompson, 58 
S.E. 854, 129 Ga. 325. (2) A plea of 
tender, alleging a tender of the 
amount of principal and _ interest 
when due, and that the tenderer had 
at all times been ready, able, and will- 
ing to pay such amount, is not suber 
ject to general demurrer. Toomey v. 
Read & Gresham, 67 S.E. 100, 133 Ga. 
855. (3) In an action on a note by a 
purchaser without notice, but for less 
than the full value, who before pay- 
ment of the full consideration had no- 
tice of a payment made by the maker, 
allegations of a tender of the balance 
due after deducting such payment, 
which plaintiff refused to accept, were 
sufficient as to tender. Certain v. 
Smith, 101 N.E. 319, 53 Ind.App. 163. 


[b] Allegations of tender held in- 
sufficient.—Eshbach v. Byers, 164 Ill. 
App. 449; Wah Kee v. Clark, 96. N.E. 
18, 48 Ind.App. 462; L. Realty Co. v. 
City of St. Paul, 237 N.W. 192, 183 
Minn. 499; Solomon Schwartz Build- 
ing & Loan Assoc. v. Pedley, 12 Pa. 
Dist.&Co. 442. 


Essentials of valid tender see supra 
§§ 6-60. 


21. See Pleading § 59. 


Pleading tender of payment of lien 
as legal conclusion see Payment § 
60. a 

22. Solomon Schwartz Building & 
Loan -Assoc. v. Pedley, 12 Pa.Dist.& 
Co. 442. 


Manner of tender generally see 
supra §§ 38-50. 


23. Solomon Schwartz Building & 
Loan Assoc. v. Pedley, 12 Pa.Dist.& 
Co. 442. 


24. Harding v. York Knitting 
Mills, 142 F. 228; Duff v. Fisher, 15 
Cal. 375; Solomon Schwartz Building 
& Loan Assoc. v. Pedley, 12 Pa.Dist.& 
Co. 442; Towles v. Carpenter, 57 S.E. 
365, 62 W.Va. 151. 


York Knit- 


157 N.W. 


~ 
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actual production of the money,?° and an offer of it 
to the ereditor,2* or an excuse for its nonproduc- 
tion.27 A mere averment of readiness and willingness 
The pleading must also al- 
lege whether the tender was refused,”® or state facts 
from which it must necessarily be said that. a re- 
fusal would have followed an offer to pay.°° A plea 
of tender to a part of an entire claim is not good.*? 
In some jurisdictions the form of the plea is pre- 
seribed by statute,?? and a compliance with the stat- 
According to the general rule,** 
where the plea of tender does not contain facts suf- 
ficient to constitute a defense, the defect is not 


to pay is insufficient.?§ 


ute is essential.®? 


25. Englander v. Rogers, 41 Cal. 
420; Gus’ Baths v. Lightbown, (Fla.) 
135 So. 300 [den reh 1383 So. 85]; 
Kreiss Potassium Phosphate Co. v. 
Knight, 124 So. 751, 98 Fla. 1004; 
McGehee v. Jones, 10 Ga. 127; Dick- 
erson v. Hayes, 1 N.W. 834, 26 Minn. 
BOO. 7 


Necessity of actual production of 
thing tendered see supra §§ 41-44. 


26. Gus’ Baths vy. Lightbown, 
(Fla.) 1385 So. 300 [den reh 1383 So. 
85]; Kreiss Potassium Phosphate Co. 
v. Knight, 124 So. 751, 98 Fla. 1004; 
McGehee v. Jones, 10 Ga. 127; Indiana 
Bond Co. v. Jameson, 56 N.E. 37, 24 
Ind.App. 8; L. Realty Co. v. City of 
St. Paul, 237 N.W. 192, 183 Minn. 499; 
Dickerson vy. Hayes, 1 N.W. 834, 26 
-Minn, 100. 


Necessity of actual offer of thing 
tendered see supra § 39. 


27. McGehee v. Jones, 10 Ga. 127; 
Dickerson v. Hayes, 1 N.W. 8384, 26 
Minn. 100. 


[a] Where formal tender could not 
be made, as where the payee did not 
attend at the place to receive the 
money, such fact, together with a 
readiness at the place, must be al- 
leged. Commonwealth Bank v. 
Hickey, 4 Litt. (Ky.) 225. g 


Waiver of production of thing ten- 
dered see supra § 44. 


28. Cal.—Heine v. Treadwell, 13 P. 
508, 72 Cal, 217; Englander v. Rogers, 
41 Cal. 420. 


Se atl v. Loomis, 7 Conn. 
110. 


Fla.—Kreiss Potassium Phosphate 
Sond Knight, 124 So. 751, 98 Fla. 


Ind.—Newby v. Rogers, 40 Ind. 9. 


Minn.—Dickerson vy. Hayes, 1 N.W. 
834, 26 Minn. 100. 


Or.—Hartman v. Stark, 195 P. 1117, 
99 Or. 596. 


Vt.—Barney v. Bliss, 
899, 12 Am.D. 696. 


Sufficiency of assertion of readi- 
ness or willingness to pay generally 
see supra § 39. 


29. Wah Kee v. Clark, 96 N.E. 18, 
48 Ind.App. 462; Indiana Bond Co, v. 
Jameson, 56 N.E. 37, 24 Ind.App. 8; 
Towles v. Carpenter, 57 S.E. 365, 62 
W.Va. 151; Lancashire vy. Kelling- 
worth, Comyns 116, 92 Reprint 991, 1 
Ld. Raym. 686, 91 Reprint 1357, 12 
Mod. 529, 88 Reprint 1498, 3 Salk. 242, 
91 Reprint 862; Lea v. Exelby, Cro, 
Bliz. 888, 78 Reprint 1112; Huish v. 
Philips, Cro. Eliz. 754, 78 Reprint 986. 


Effect of tender with regard to re- 
fusal or acceptance seé supra § 68, 


30. Indiana Bond Co. v. Jameson, 
56 N.E. 37, 24 Ind.App. 8. 


1 D.Chipm. 


TENDER 


tender was in 
y sy 


$1.° Dixon ‘vi Clark, 5 C.B. 365; 57 
E.C.L. 365, 186 Reprint 919; Bauld v. 
Fraser, 34 N.S. 178. 


32. See statutory provisions. 


83. Derby v. Bell, 117 So. 8, 217 
Ala. 529 [den cert 117 So. 7, 22 Ala. 
App. 441]; Woodmen of the World 
v. Maynor, 89 So. 750, 206 Ala. 176. 


[a] Neither repetition of tender 
nor persistence in its refusal obviates 
the necessity of a plea in the form 
prescribed by statute. Derby v. Bell, 
117 So. 8, 217 Ala. 529 [den cert 117 
So. 7, 22 Ala.App. 441]. 


34. See Pleading § 1239. 
35. Becker v. Boon, 61 N.Y. 317. 


36. Kendal v. Talbot, 1 A.K.Marsh. 
(Ky.) 321; Trabue v. Kay, 4 Bibb 
(Ky.) 226; Colyer v. Hutching, 2 Bibb 
(Ky.) 404; Jouett v. Wagnon, 2 Bibb 
(Ky.) 269, 5 Am.D. 602; Solomon 
Schwartz Building & Loan Assoc. vy. 
Pedley, 12 Pa.Dist.&Co. 442. 


37. Fla.—Kreiss Potassium Phos- 
phate Co. v. Knight, 124 So. 751, 98 
Fla. 1004. 


tage A kr ee v. Mitchell, 54 Ga, 


Minn.—L,. Realty Co. v. City of St. 
Paul, 237 N.W. 192, 183 Minn. 499. 


Miss.—Lanier vy. Trigg, 14 Miss. 
641, 45 Am.D. 293. 


Ohio.—Vance v. Blair, 18 Ohio 532, 
51 Am.D, 467. 


Pa.—Solomon Schwartz Building & 
awe Hanh v. Pedley, 12 Pa.Dist.& 
oO. x 


Va.—Downman vy. 
Wash. (1 Va.) 26. 


W.Va.—Shank y. Groff, 32 S.E. 248, 
45 W.Va. 543. 


[a] Time of day.—(1) If the al- 
legations show that the tenderee was 
present, it is sufficient to state that 
the tender was made to him on a cer- 
tain day; but if the party who was 
to receive was absent from the place 
of performance, the pleader must al- 
lege the tender to have been made at 
the uttermost convenient time of the 
day fixed for performance. Savary 
v. Goe, 21 F.Cas.No. 12,388, 3 Wash. 
C.C. 140; Duckham vy. Smith, 5 T.B. 
Mon. (Ky.) 372; Jouett vy. Wagnon, 
2 Bibb (Ky.) 269, 5 Am.D, 602; Tier- 
nan v. Napier, 5 Yerg. (Tenn.) 410; 
Lancashire v. Kellingworth, Comyns 
116, 92 Reprint 991, 1 Ld.Raym. 686, 
91 Reprint 1357, 12 Mod. 529, 88 Re- 
print 1498, 3 Salk. 242, 91 Reprint 
862; Halsey v. Carpenter, Cro.Jac. 
359, 79 Reprint 308; Tinckler v. Pren- 
tice, 4 Taunt. 549. (2) <A plea that 
he was at the place ready to pay dur- 
ine three hours before the setting of 
the sun and at the setting of the sun, 
on the day of payment, but no one 
came, has been held sufficient. Wal- 


Downman, 1 
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waived by going to trial.35 
[§ 73] 2. Particular Allegations—a. Place. 


place where the tender was made must be set out 
with particularity.*°® 


[§ 74] b. Time. The time a tender was made must 
be alleged*? with definiteness,?* and where it is es- 
sential to the validity of the tender that it be made 
before suit,?® the plea must allege that tender was 
made before such time.*® 


[§ 75] c. Medium and Amount—(1) In General. 
The precise amount offered must be alleged if the 
money,‘? and it must be alleged that 


The 


ter v. Dewey, 16 Johns. (N.Y.) 222. 


38. W. O. Broyles Stove & Furni- 
ture Co. v. Hines, 87 So. 19, 204 Ala. 
584; Vance v. Blair, 18 Ohio 532, 51 
Am.D. 467; Shank v. Groff, 32 S.E. 
248, 45 W.Va. 543. 


{a] Averment of tender “on or 
about the first day of March” has 
been held good as against a general 


demurrer. Haile v. Smith, 45 P. 872, 
113 Cal. 656. 
[b] Allegation of tender “about” 


time certain period expired is insuffi- 
cient to show tender before the ex- 
piration of such period. Murphy v. 
Schuster Springs Lumber Co., 111 So. 
427, 215 Ala. 412. 


39. See supra § 21. 


40. Woodmen of the World v. 
Maynor, 89 So. 750, 206 Ala. 176; 
Lamb v. Pate, 58 So. 948, 4 Ala.App. 
628; Cope v. Bryson, 60 N.C. 112; 
Winningham v. Redding, 51 N.C. 126; 
Jacobs v. Oren, 48 P. 431, 30 Or. 593. 


41. U.S.—Harding v. York Knit- 
ting Mills, 142 F. 228. 


Fla.—Kreiss Potassium Phosphate 
aoe v. Knight, 124 So. 751, 98 Fla. 
1004. 


Ind.—Goss v. Bowen, 2 N.E. 704, 
104 Ind. 207; Bothwell v. Millikan, 
2 N.E. 959, 3 N.E. 816, 104 Ind. 162; 
Soice v. Huff, 26 N.E. 89, 102 Ind. 422; 
Bailey v. Troxell, 43 Ind. 432; Wah 
Kee v. Clark, 96 N.E. 18, 48 Ind.App. 
462. 


Minn.—Dickerson v. Hayes, 1 N.W. 
834, 26 Minn. 100; St. Paul Div. No. 
1S. T. v. Brown, 9 Minn. 157. 


N.H.—F frost v. Butler, 58 N.H. 146. 


N.Y.—Sussman v. Mason, 30 N.Y.S. 
542, 10 Mise. 20; People v. Banker, 8 
How.Pr. 258. 


, Or.—Harrison v. Beals, 222 P. 728, 
111 Or. 563; Proebstel v. Trout, 118 P. 
651, 60 Or. 145. 


Eng.—Smith v. Manners, 5 C.B.N.Si. 
632, 94 B.C.L. 632, 141 Reprint 254. 


[a] Thus, in a payee’s action to. 
entorce a provision of a note giving 
the holder the option to declare the. 
principal due on the maker’s default 
in interest, the maker’s allegation 
that after the action was commenced 
he tendered the payee the amount of 
such interest was insufficient, in the 
absence of a statement of the specific 
amount tendered, in dollars and cents. 
eeee v. Beals, 222 P. 728, 111 Or. 


[b] Reason for rule.—“To make 
the plea of tender effectual, the 
amount tendered must be stated, be- 
cause without this it is impossible for 
the court to reach the conclusions. 
which the pleader draws that the full 
sum was_ tendered.’ Proebstel v. 
Trout, 118 P. 551, 60 Or. 145, 149. 


For later cases, developments and changes in the law see Annotations, same title and section number 


. 


§§ 75-80] 


“Des 


the sum tendered was sufficient*? or was the amount 
due.** The money tendered must be described suffi- 
ciently so that its nature may be determined,‘ and 
if a particular kind of money was to be paid, the 
plea should show that the kind plaintiff was entitled 
to receive was tendered,*® or, if a different kind 
of money was tendered, that it was equal in value 
to the kind in which the obligation was payable.‘ 


If a note is payable in bank notes, there must be an ° 


allegation that those tendered were current.*? If 
an obligation is payable in the notes of a particular 
bank at par, it has been held sufficient to allege a 
tender of the notes without alleging that they were 
at par.*® But if bank notes were tendered upon an 
obligation payable in good bank notes, there must 
be an averment that they were of par value.*® Where 
the tender is one authorized by statute to be made 
after action brought, there must be an averment 
of a tender of a specific amount upon the debt and 
a certain amount for costs.5° <A plea failing to 
show any legal reason why accrued interest was not 
tendered has been held bad on demurrer.®! A waiver 
of the right to insist that a tender was of too small 
an amount must be specially pleaded.®? 


[§ 76] (2) Tender of Specific Articles. In case 
of chattels tendered, they must be so described that 


TENDER 
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they can be distinguished and known.>? If the art- 
icles were to be of a certain value, or a sum of 
money was payable in chattels, the value must be 
stated positively,®>* and, if they were to be ap- 
praised, an appraisal according to the contract must 
be alleged.®® 


[§ 77] d. To Whom Made. The plea should state 
to whom the tender was made.®& 


[§ 78] e. Continuing Readiness57—(1) In Gen- 
eral. Where the debt or duty remains after a tender 
and refusal, it is not enough for the party who pleads 
the tender, in an action to recover the debt, or dam- 
ages for a failure to perform the duty, to plead the 
tender and refusal alone, but he must plead that ever 
since the tender he has at all times been, and still is, 
ready and willing to pay the money or perform the 
duty,°® but an allegation that a sum was “duly ten- 
dered” has been held sufficient to imply the allega- 
tion that the tender was kept good.®® 


[§ 79] (2) Tender of Specific Articles. In plead- 
ing a tender of chattels, it has been held not neces- 
sary to plead a continuing readiness to pay.®°® 


[§ 80] f. Profert in Curia or Payment into 
Court.°t Where the debt or duty is not discharged 
by a tender and refusal, and the tender is made the 


Allegation as to amount tendered 
in suit to redeem from execution sale 
see Executions § 751. 


42. Kennedy v. Arnold, 16 Pa.Dist. 
147; Conger v. Hutchinson, 6 U.C.Q.B. 
O.S. (Ont.) 644. 


43. Lamb v. Pate, 58 So. 943, 4 
Ala.App. 628; Dixon v. Clark, 5 C.B. 
365, 67). H:C.L:°365;- 136, Reprint 919; 
Conger v. Hutchinson, 6 U.C.Q.B.0O.S. 
(Ont.) 644. 


44. Magraw v. McGlynn, 26 Cal. 420 
[aff 8 Wall. (U.S.) 639, 19 L.Ed. 531]; 
Goss v. Bowen, 2 N.E. 704, 104 Ind. 
207; Downman vy. Downman, 1 Wash. 
(1 Va.) 26; Ralph v. Lomer, 28 P. 
760, 3 Wash. 401. 


45. Magraw v. McGlynn, 26 Cal. 
420 [aff 8 Wall. (U.S.) 639, 19 L.Ed. 
531]. 


46. White v, Baker, 15 U.C.C.P. 


(Ont.) 292. 

[a] Thus, where an obligation was 
payable in United States currency, 
and Canadian money was tendered, it 
was held that the amount offered 
must be alleged to be equal in value 
of a certain sum of the currency of 
the United States at the date of the 
tender. White v. Baker, 15 U.C.C.P. 
(Ont.) 292. 

47. _Bonnell v. Covington, 8 Miss. 
322. 

48. Smith v. Elder, 15 Miss. 507. 


49. Smith v. Elder, supra; Mc- 
Nairy v. Bell, 1 Yerg. (Tenn.) 502, 24 
Am.D. 454. ; 

50. Young v. McWaid, 10 N.W. 291, 
57 Iowa 101; Eaton v. Wells, 82 N.Y. 
576; Pine Grove Vitrified Brick Co. v. 
Miller, 43 Pa.Co. 414; Walsh v. South- 
worth, 6 Exch. 150. ' 

[a] Plea held sufficient.—Young 
v. Waid, 10 N.W. 291, 57 Iowa 101. 


51. Chapman v. Lee, 55 Ala. 616. 
52. Marti v. Wooten, (Tex.Civ. 
App.) 217 S.W. 447. 


53. Lilienthal v. McCormick, 86 F. 
100; Smith v. Loomis, 7 Conn. 110; 
Nichols v. Whiting, 1 Root (Conn.) 


443. 


54. Johnson vy. 4 Bibb 


(Ky.) 97. 


55. Stockton v. Creager, 51 Ind. 
262; Bohannons v. Lewis, 3 T.B.Mon. 
(Ky.) 376. 


56. Harding v. 
Mills, 142 F. 228. 


57. Necessity of alleging continu- 
ing ability and readiness to perform 
in equity see Equity § 421. 


Tout temps prist as necessary aver- 
ment in plea to avowry in replevin 
see Replevin § 198 note 64. 


58. U.S.—Colby v. Reed, 99 U.S. 
560, 25 L.Ed. 484; The Walter W. 
Pharo, 29 F.Cas.No. 17,124, 1 Lowell 
437. 


Ala.—Terrell Coal Co. v. Lacey, 31 
So. 109; McCalley v. Otey, 8 So. 157, 
90 Ala. 302; Derby v. Bell, 117 So. 
7, 22 Ala.App. 441 [cert den 117 So. 8, 
217 Ala. 529]. But see Kinney v. Pol- 
lak, 137 So. 669 (holding that Code 
[1923] § 9532 form 39 does not re- 
quire a statement that tender has 
been kept good). 


ie v. Williams, 21 Fla. 


Butler, 


York Knitting 


Ga.—Cothrans v. Mitchell, 54 Ga. 
498; Cothran vy. Scanlan, 34 Ga, 555. 


Ill. Wright v. McNeely, 11 Ill. 241. 
Ind.—Wilson v. McVey, 83 Ind. 108. 


Iowa.—Shugart v. Pattee, 37 Iowa 
422; Barker v. Brink, 5 Iowa 481. 


Me.—Lyon y. Williamson, 27 Me. 
149. 


Mass.—Town v. Trow, 24 Pick. 168. 


’ Miss.—Besancon  v. Shirley, jy ee 
Miss. 457; Lanier v. Trigg, 14 Miss. 
641, 45 Am.D. 293. 


N.H.—Brown v. Simons, 45 N.H. 
ali. 


N.Y.—Wilder v. Seelye, 8 Barb. 408; 
Lamb v. Lathrop, 13 Wend. 95, 27 
Am.D. 174. 


N.C.—De Bruhl v. Hood, 72 S.E. 83, 
156 N.C. 52 [reh den 72 S.E. 622]; 
Lee v. Manley, 70 S.H. 385, 154 N.C. 
244, 


S.C.—Walker v. Walker, 17 S.C. 329. 


Tenn.—Miller v. McKinney, 5 Lea 
Es 


Wash.—Union Machinery & Supply 
Go. v. Thompson, 182 P. 573, 107 Wash. 

Eng.—Dixon v. Clark, 5 C.B. 365, 57 
E.C.L. 365, 136 Reprint 919. 


[a] Readiness to pay same kind of 
money.—The plea must show that de- 
fendant has been, and still is, ready 
to pay the same kind of money as that 
tendered. Hardin v. Titus, Dall, 
(Tex.) 622. 


59. McNeil v. Sun, etc., Bldg., etc., 
Co., 78 N.Y.S. 90, 75 App.Div. 290. 

60. Ind.—Mitchell v. Merrill, 2 
Blackf. 87, 18 Am.D. 128. 

Ky.—Mitchell v. Gregory, 1 Bibb 
449, 4 Am.D. 655. 

N.Y.—Slingerland Vv. 
Johns. 474. 
5 peso gaen cee v. Lockhart, 1 Tex. 
35. 

Vt.—Barney v. Bliss, 1 D.Chipm. 
899, 12 Am.D. 696. : 


[a] In Tennessee it has been held 


Morse, 8 


that a plea of tender of specific arti-. 


cles must aver that defendant was 
ready on the day specified to deliver 
the articles, that no one authorized to 
receive the same was present during 
the day, and that defendant has al- 
ways since been ready to deliver 
them. Miller v. McClain, 10 Yerg. 

244; Nixon v. Bullock, 9 Yerg. 414; 

Tiernan v. Napier, Peck 212; Walters 

v. McAllister, 4 Hayw. 299. 

61. Cross references: 

Payment into court generally see in- 
fra §§ 87-98. ae 

Allegation of payment into court as 
affecting right to interest see In- 
terest § 146. 

“Profert in curia”’ defined see Profert 
in Curia or Profert in Curiam 50 
C.J. p 637, 

Necessity of averment of payment 
into court in: 

Plea to avowry in Replevin see 
Replevin § 199 text and note 64. 
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ground of the cause of action or defense, the ten- 
derer must plead in addition to a continuing readiness 
a profert in curia, that is, that the money has already 
been brought into court or is now brought into court 


ready to be paid.°®? 


[§ 81] g. Waiver of Objection to Tender. A waiv- 
er of an objection to a tender has been held not 
available unless such waiver is pleaded.** 

Reply;*° 
Make Definite.*°% If a plea of tender is insufficient 
in that it imports a conditional tender,®® or fails to 


[§ 82] D. Demurrer;°*+ 


TENDER 


Motion To 


state the time with certainty,*? or that defendant 


was always ready and willing since the tender to pay 
the money,®® or it is shown by the complaint that 
a tender was necessary and it is not pleaded,®® or 
is otherwise defective,’° the defect should be taken 
The plea of tender is 
a material averment to which plaintiff may reply 


advantage of by demurrer. 


Suit to: 
Foreclose mortgage see Mortgages 
§ 1625. 


Redeem from: 
Execution sale see Executions § 
God. 
Mortgage sale see Mortgages § 
2265. 


62. . Ala.—Derby v. Bell, 117 So. 8, 
21% Ala, 529 [den cert. 117 So. 7, 22 
Ala.App. 441]; Woodmen of the 
World v. Maynor, 89 So. 750, 206 Ala. 
176; Christian v. Niagara F. Ins. Co., 
14 So. 374, 101 Ala. 634; Booth v. 
Comegys, Minor 201. 


Colo.—Westcott v. Patton, 
1021, 10 Colo. App. 544. 


Wla.—Franklin v. Ayer, 22 Fla. 654; 
Caruthers v. Williams, 21 Fla. 485; 
Forcheimer v. Holly, 14 Fila. 239; 
Spann v. Baltzell, 1 Fla. 301, 46 Am. 
D. 346. 


Ind.—Goss v. Bowen, 2 N.B. 704, 
104 Ind. 207; Conwell v. Pumphrey, 
9 Ind. 135, 68 Am.D. 611; Ausem v. 
Byrd, 6 Ind. 475. 


Po ca aan v. Pattee, 37 Iowa 


Biles. 


Ky.—Harris v. Campbell, 4 Dana 
586; Slack v. Price, 1 Bibb 272. 


Me.—Gilpatrick v. Ricker, 19 A. 
165, 82 Me. 185; Lyon v. Williamson, 
27 Me. 149. 


Md.—Forwood v. Magness, 121 A. 
855, 142 Md. 1; Soper v. Jones, 56 Md. 
Ao Karthaus v. Owings, 6 Harr.&J. 

34. 


Mass.—Brickett v. Wallace, 98 
Mass. 528; Warren v. Nichols, 6 Metc. 
261; Carley v. Vance, 17 Mass. 389. 


N.J.—Neldon v. Roof, 38 A. 429, 55 
N.J.Bq. 608. 


N.Y.—Browning King y 
Chamberlain, 104 N.H. 627, 210 N.Y. 
270; Becker v. Boon, 61 N.Y. 317; 
Shiland v. Leob, 69 N.Y.S. 11, 58 App. 
Div. 565; Hill v. Place, 30 N.Y.Super. 
889, 5 Abb.Pr.N.S. 18, 36 How.Pr. 26; 
Stieglitz v. Cohen, 126 N.Y.S. 145, 69 
Mise. 634; Cronin v. Epstein, 1 N.Y.S. 
69 faff 2 N.Y.S, 709,°15, Daly 50]; 
Simpson v. French, 25 How.Pr. 464; 
Eddy v. O’Hara, 14 Wend. 221; Ayres 
v. Pease, 12 Wend. 393. 


Or.—Jacobs v. Oren, 48 P. 431, 30 
Or. 593. 


Pa.—Sheredine v. Gaul, 2 Dall. 190, 
1 L.Ed. 344; Sharpless v. Dobbins, 1 
Del.Co. 25. 


ey ee v.. McKinney, 5 Lea 


Va.—Robinson vy. Gaines, 3 Call (7 
Va.) 243. 


Wash.—Union Machinery & Supplv 
Co. -%.. Lhompson, 1827 Ps bts. < L107 
Wash. 630; Ralph v. Lomer, 28 P. 760, 
3 Wash. 401. 


Eng.—Horne v. Lewin, 1 Ld.Raym. 
639, 91 Reprint 1328. 


[a] Construction of plea.—A plea 
that “defendant now brings’ the 
money into court’ means that the 
money was brought in with the an- 


swer. Neldon vy. Roof, 38 A. 429, 55 N. 
J.Eq. 608. 
[b] Plaintiff does not waive r°g¢ht 


to object that the plea of tender does 
not allege payment into court by go- 
Be to trial. Becker v. Boon, 61 N.Y. 


[c] When objection to plea must 
bo taken.—The objection to the plea 
on the ground that it did not contain 
an allegation of payment into court 
must be taken at the trial. After 
judgment it comes tco late. Diebold 
Sale; Gteq Coy Vv. Holt, 46 Ps bi2 4 
Okl. 479. 


63. Marti v. Wooten, 
App.) 217 S.W. 447. 


_ [a] Thus a contention that an ob- 
jection to the amount of a tender has 
been waived will be overruled where 
no such waiver is pleaded. Marti v. 
Wooten, (Tex.Civ.App.) 217 S.W. 447. 


nhs Generally see Pleading §§ 452— 


Demurrer as admission of tender 
see Pleading § 544. 


(Tex.Civ. 


ee Generally see Pleading §§ 392— 
G34. Generally see Pleading §§ 
1030-10387. 


66. Hall v. Norwalk F. Ins. Co., 17 
A. 356, 57 Conn. 105. 


67. Haile v. Smith, 45 P. 872, 113 
Cal. 656. 


68. Lanier v. Trigg, 14 Miss. 641, 
45 Am.D. 293; Clough v. Clough, 26 
IN aoe 


[§§ 80-83 


a subsequent demand and refusal;*? and where a~— 
sum is due on one entire contract, and defendant 
pleads a tender of a smaller sum, plaintiff may reply 
that he demanded the larger sum, and that defend- 
ant refused to pay it.7? 
plea must be met by plaintiff by a reply, otherwise 
it will be admitted,7* although it has also been 

| held that the absence of a formal traverse to a plea 
of tender is cured by verdict.*4 
generally,7® where the allegations in a plea of tender 
are indefinite and uncertain, a motion may be made 
to make them more definite and certain.*® 


It has been held that the 


As in eivil actions 


[§ 83] E. Amendment. An allegation that a cer- 
tain sum was tendered in payment of a debt may 
be amended to show that the entire sum due was 
tendered,‘7 or where a party has failed to aver a 
necessary tender, an amendment may allege facts 
showing a waiver of tender.*® 


€9. Brickett v. Wallace. 98 Mass. 
oe arenuyeen v. Reifsnyder, 11 Pa. 
o. 157. 


70. Gardner v. Black, 12 So. 813, 98 
Ala. 638; Delaware Motor Sales Co. v. 
Wright, (Del.) 152 A. 809; Skipwith 
v. Morton, 2 Call (6 Va.) 277. 


71. City of Chicago v. Chicago 
City Ry. Co., 245 Ill.App. 473. 


72. Hesketh v. Fawcett, 11 M.&W. 
356. 152 Reprint 841. 


7S. Davis v. Henry, 63 Miss. 110. 
See also Bogue v. Reeth, 276 P. 1071, 
98 Cal.App. 257, 262 [cit Cye]. 


[a] Where plea of tender is of 
sum, beng sufficient amends, plain- 
tiff should reply denying the tender of 
the amount, or alleging its insuffi- 
ciency, and not that defendant did 
not tender sufficient amends. Wil-~ 
liams v. Price. 3 R&Ad. 695, 23 E.C.L. 
306, 110 Reprint 254. 


[b] Denial of tender of sum al- 
leged undcr videlicet has been held 
not to put in issue a tender of any 
greater or less sum than that speci- 
fied. Marks v. Lahee, 3 Bing.N.Cas. 
408, 32 E.C.L. 193, 182 Reprint 467. 


[ec] Replication tvat before tender 
largor sum was owing and was de- 
manded and refused is no answer to 
a plea of tender of a smaller sum. 
Brandon v. Newington, 3 Q.B. 915, 43 
E.C.L. 1035, 114 Reprint 760. 


[d] Replicationus held sufficient.— 
(1. Smith v. Whitham, 204 Ill.App. 
1103 Dixon v. Clark, 5-28. S65; 57 7b 


C.L. 365, 186 Reprint 919; Cotton v. 
Godwin, 9 Dowl.P.C. 763; Tyler vw. 
Bland, 1 Dowl.P.C.N.S. 608. (2) A 


reply allering that accrued costs were 
not included in the amount tendered 
has been held good. Hampshire 
Manufacturers’ Bank v. Billings, 17 
Pick. (Mass.) 87. 


[e] Replications held insnfficient.— 
Hesketh v. Fawcett, 11 M.&W. 356, 
152 Reprint 841. 


74 Soper v. Jones, 56 Md. 503. 
75. See Pleading § 1030. 
76. Bateman v. Johnson, 10 Wis. 1. 


ane Rublee vy. Tibbetts, 26 Wis. 


78. Martin v. Fayetteville Bank 
42 S.E. 558, 181 N.C. 121, ¥ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 84-87] 


[§ 84] A. Matters To Be Proved. The general 
rule requiring proof by a party of every material 
allegation necessary to prove his cause of action or 
defense*® applies in cases where a tender is pleaded 
or relied on.*° 


[§ 85] B. Proof under General.Issue or General 
Denial. As has been elsewhere stated, tender ean- 
not be shown under the general issue in assump- 
sit.S1 And as a general rule tender cannot, at com- 
mon law, be proved under a general issue or denial.82 
Where, however, special pleas have been abolished 
by statute or rule of court,3? or where the statute 
substitutes the plea of general issue for special 
pleas,** or where the statute expressly so provides,*® 
tender can be shown under the general issue.8® And 
it has been held that, where a tender after suit 
brought is permitted by statute,’7 such tender is 


TENDER 
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VII. ISSUES, PROOF, AND VARIANCE 


not to be pleaded, but should be given in evidence 
under the general issue.®8 


[§ 86] C. Variance. The general rules relating to 
variance between allegations and proof®® apply in 
cases where a tender is pleaded or relied on.°° It 
has been held that it is not necessary to prove a 
literal and actual compliance with all requirements 
of a legal tender.®! Thus, the party alleging tender 
may prove his averment by showing an offer to pay 
in bank notes which were not refused on account 
of the character of the medium;®? or he may show 
that when about to produce the money or thing to 
be tendered, the other party told him it was un- 
necessary,°? or that he would not accept it;9* or any 
other act or declaration by which some of the formal 
requisites of a strict tender were dispensed with.®® 


VIII. PAYING MONEY INTO COURT®® 


[§ 87] A. Necessity—1. In General. As a gen- 
eral rule, both at common law®* and under statutes 


79. 


regulating the subject of tender®® a tender must 
be kept good by bringing the money into court?® 


ee Generally see Pleading §§ 1144 


so. M. P. Brothers Co. v. Kirkpat- 
rick, 283 S.W. 424, 214 Ky. 560; Union 
Machinery & Supply Co. v. Thompson, 
182 P. 578, 107 Wash. 630. 


[a] Thus an averment in the an- 
swer of tender into court of the sum 
mentioned, unsupported by proof, 
does not establish that fact. M. P. 
Brothers Co. v. Kirkpatrick, 283 S.W. 
424, 214 Ky. 560. 


81. See Assumpsit, Action of, § 75 
note 95. 
82. Norfolk & W. Ry. Co. v. Lang- 


don, 84 A. 473, 118 Md. 268; Robinson 
v. Batchelder, 4 N.H. 40; York v. 
Newland, 10 Humphr. (Tenn.) 330. 
See also Schrader v. Wolflin, 21 Ind. 
7/238. 


[a] Bender must be specially 
pleaded in justice’s court as well as 
in a court of record. Seibert v. Kline, 
1 Pa. 38; Griffin v. Tyson, 17 Vt. 
35. 


83. 
84. 
85. 


See Pleading § 322. 
See Pleading § 317. 
See statutory provisions. 


86. Brickett v. Wallace, 98 Mass. 
528; Warren v. Nichols, 6 Metc. 
(Mass.) 261; Colby v. Stevens, 38 N. 
H. 191; Clough v. Clough, 26 N.H. 
24; Bliss v. Houghton, 16 N.H. 90; 
-Davis v. Nelson, 50 A. 1094, 73 Vt. 
328; Spaulding v. Warner, 57 Vt. 654; 
Adams v. Morgan, 39 Vt. 302; Smith 
v. Wilbur, 35 Vt. 133; Woodcock v. 
Clark, 18 Vt. 333; Powers v. Powers, 
11 Vt. 262; Pratt v. Gallup, 7 Vt. 344; 
May v. Brownell, 3 Vt. 463. 


Proof of tender under general issue 
in justices’ courts see Justices of the 
Peace § 246 note 29 [b] (10). 


87. See supra § 21. 

Woodcock v. Clark, 18 Vt. 333. 
See Pleading §§ 1187-1211. 
See cases infra this note. 


[a] Held variance.—(1) A plea 
of tender of £16 will not be supported 
by proof of a tender of £15 16s, al- 
though no more than the latter sum 
was due. John v. Jenkins, 1 Cromp.& 
M. 227, 149 Reprint 384. (2) An al- 
legation that the note of a third per- 


90. 


son was tendered and properly in- 
Gorsed according to agreement is not 
suvnported by proof showing that the 
note was not indorsed. WHichholtz v. 
Taylor, 88 Ind. 38. 


[b] Held no variance.—(1) Proof 
of a tender of £20 9s 6d in bank notes 
and silver has been held sufficient 
to support a plea of tender of £20. 
Dean v. James, 4 B.& Ald. 547, 1 N.&M. 
303, 24 E.C.L. 241, 28 E.C.L. 809, 110 
Reprint 561. (2) Buta plea of ten- 
der of £16 will not be supported by 
proof of a tender of £15 16s., although 
no more than the latter sum was due. 
John v. Jenkins, 1 Cromp.&M. 227, 149 
Reprint 384. 


[c] Evidence of tender of note due 
from plaintiff to defendant will not 
support a plea of a tender of money. 
Cary v. Bancroft, 14 Pick. (Mass.) 
Stbi25, AmaDy, 393; 


[d] Evidence of excuse for not 
making tender will not support a plea 
of tender. Sharp y. Colgan, 4 Mo. 29. 


91. Holmes v. Holmes, 12 Barb. 
137, 144 [aff 9 N.Y. 525, 1 Seld. 240]. 
92. Holmes v. Holmes, supra. 
93. Holmes v. Holmes, supra, 
94. Holmes v. Holmes, supra. 
95. Holmes v. Holmes, supra. 
96. Payment into court: 
Generally see Deposits in Court 18 C, 
J. p 764. 
AS: 
Condition precedent to: 
Cancellation of instrument see 
pee ahah va of Instruments § 


Defense in action on life insur- 
ance policy see Life Insurance 
§ 386. 

Recovery of property pledged see 
Pledges § 185. 

Specific performance by vendor 
see Specific Performance § 346. 

Discharging landlord’s lien see 

Landlord and Tenant § 1551. 

Essential to: 

Defense of tender in summary 
proceedings for nonpayment of 
rent see Landlord and Tenant 
§ 1848 note 66 [a]. 


As:—Continued 
Performance: 
By purchaser of property see 


Sales § 514; Vendor and Pur- 
chaser [39 Cyc 1566]. 


m Of composition with creditors 
see Compositions with Credi- 
tors § 37. : 


Placing seller in default for non- 
delivery see Sales § 307. 
Payment of note see Bills and 
Notes § 805. 
In admiralty proceedings see Admiral- 
ty §§ 230, 231. 
To: 
Discharge lien of: 
Mortgage see Chattel Mortgages 
§ 458; Mortgages § 929. 
Pledge see Pledges § 175. 
Effect: 
Discharge of attachment see At- 
tachment § 996. 
Redemption from sale under: 


Execution see Executions § 748. 

Mortgage see Chattel Mort- 
gages § 582; Mortgages §§ 
2201, 2265. 


97. See cases infra note 99. 
$8. See statutory provisions. 


99. U.S.—Wallace v. McConnell, 13 
Pet. 136, 10 L.Ed. 95; Coghlan v. 
South Carolina R. Co., 32 F. 316 [aff 
12 S.Ct. 150,142 U.S: 104, 85 ch. mds 


951]; Boardman y. Bethel, 3-F.Cas. 
No. 1,585; Bounty vy. Kerrin, 3 F.Cas. 
No. 1,697a. 


Ala.—Derby v. Bell, 117 So. 7, 22 
Ala.App. 441 [cert den 117 So. 8, 217 
Ala. 529]; Commercial Bank vy. Cren- 
shaw, 15 So. 741, 103 Ala. 497; Com- 
mercial F. Ins. Co. v. Allen, 1 So. 202, 


80 Ala. 571; Park v. Wiley, 67 Ala. 
310; Daughdrill v. Sweeney, 41 Ala. 
310; Booth v. Comegys, Minor 201. 


Ark.—Kelly v. Keith, 106 S.W. 1173, 
85 Ark. 30 (holding that actual pay- 
ment is necessary); Cole vy. Moore, 
84 Ark. 582; Schearff v. Dodge, 33 
Ark. 340; Hamlett v. Tallman, 3)) Ark. 
505. 


Colo.—Denver, etc., R. Co. v. Harp, 
6 Colo. 420. 


Conn.—Rowell v. Ross, 87 A. 355, 


692 [62 C.J.] 


at the time of pleading the tender,t and the fact 
that a‘statute authorizes a tender to be made in 
writing? does not change the rule.* The rules applies 
to courts of admiralty,* to justices’ courts,®> and 
to all inferior courts exercising civil jurisdiction ;° 
and where the statute permits a tender to be made in 
such cases? the practice extends to actions for the 
recovery of an unliquidated sum.$ 


87 Conn. 157. 


Del.—Delaware Motor Sales Co. v. 
Wright, 152 A. 809; Cullen v. Green, 
5 Del. 17. 


Fla.—Gus’ Baths v. Lightbown, 135 
So. 300 [den reh 133 So. 85]; Franklin 
v. Ayer, 22 Fla. 654; Matthews v. 
Lindsay, 20 Fla. 962; Spann v. Balt- 
zell, 1 Fla. 301, 46 Am.D. 346. 


Ga.—Mason v. Crom, 24 Ga, 211. 


Ill.— Watson vy. Lee Loader & Body 
Co., 1384 N.E. 719, 302 Ill. 276 [aff 221 
Ill.App. 57]; O’Riley v. Suver, 70 Ill. 
85; De Wolf v. Long, 7 Ill. 679; Volle- 
bracht v. Western Union Telegraph 
Co., 219 Ill.App. 563; Vallette v. Bil- 
inski, 68 Ill.App. 361 [aff 47 N.E. 770, 
167 Ill. 564]. 


Ind.—Smith v. Felton, 85 Ind. 223; 
Hazelett vy. Butler University, 84 Ind. 
230; Evansville, etc., R. Co. v. Marsh, 
57 Ind. 505; Clark v. Mullenix, 11 Ind. 
532; State Life Ins. Co. v. Pletcher, 
134 N.E. 876, 78 Ind.App. 128; Phe- 
nix Ins. Co. v. Overman, 52 N.H. 771, 
21 Ind.App. 516. : 


Iowa.—West y. Farmers’ Mut. Ins. 
Co., 90 N.W. 523, 117 Iowa 147; Dea- 
con y. Central Iowa Inv. Co., 63 N.W. 
678, 95 Iowa 180; Shugart v. Pattee, 


.87 Iowa 422; Long v. Howard, 35 Iowa 


148; Phelps y. Kathron, 30 Iowa 231; 
Jones vy. Mullinix, 25 Iowa 198; War- 
rington v. Pollard, 24 Iowa 281, 95 
Am.D. 727; Eastman vy. Rapids Dist. 
Tp., 21 Iowa 590; Hayden v. Ander- 
son, 17 Iowa 158; Freeman yv. Flem- 
ing, 5 Iowa 460. 


Kan.—Arthur y. Arthur, 17 P. 187, 
38 Kan. 691. 


Ky.—Haddix v. Wilson, 3 Bush 523; 
Jarboe vy. McAtee, 7 B.Mon. 279; Slack 
v. Price, 1 Bibb 272. 


Me.—Silver v. Moore, 84 A. 1072, 
109 Me. 505; Gilpatrick v. Ricker, 19 
A. 165, 82 Me. 185. 


Md.—Forwood v. Magness, 121 A. 
ae 142 Md. 1; Soper v. Jones, 56 Md. 


AN Read ae a v. Nichols, 6 Metc. 


Mich.—Norris vy. Ryno, 
463, 169 Mich. 198; 
Crouse, 40 Mich. 339. 


Minn.—Balme v. 
Minn, 116. 


Miss.—Smith y. Williams-Brooke 
Co., 71 So. 648, 111 Miss. 398. 


Mo.—Mahan v. Waters, 60 Mo. 167; 
Amber y. Davis, 282 S.W. 459, 221 Mo. 
App. 448; Mendell v. Howard, 208 S. 
W. 497, 200 Mo.App. 427; Jenkins y. 
haa 121 S.W. 759, 141 Mo.App. 


135 N.W. 
Browning v. 


Wambaugh, 16 


Neb.—Portsmouth Sav. Bank v. 
Yeiser, 116 N.W. 38, 81 Neb. 348; 
Clark v. Neumann, 76 N.W. 892, 56 
Neb. 374. 


N.H.—Felker v. Hazelton, 38 A. 
1051, 68 N.H. 304; Allen v. Cheever, 
61 N.H. 32; Frost v. Flanders, 37 N. 


H. 549; Bailey v. Metcalf, 6 N.H. 156. 


N.J.—Whittaker v. Belvidere Rol- 
ler-Mill Co., 38 A. 289, 55 N.J.Eq. 674; 
Neldon v. Roof, 38 A. 429, 55 N.J.Eq. 


TENDER 


As a general 


608; Shields v. Lozear, 22 N.J.Eq. 447 
[aff 28 N.J.Eq. 509]. 


N.Y.—Browning King & Co. v. 
Chamberlain, 104 N.E. 627, 210 N.Y. 
270; Werner v. Tuch, 27 N.E. 845, 127 
N.Y. 217, 24 Am.S.R. 443; Halpin yv. 
Phenix Ins. Co., 23 N.H. 482, 118 N.Y. 
165; Becker vy. Boon, 61 N.Y. 317; Sirie 
v. Godfrey, 188 N.Y:S. 52, 196 App. 
Div. 529; Rush v. Wagner, 171 N.Y.S. 
817, 184 App.Div. 502;  Reusens v. 
Arkenburgh, 119 N.Y.S. 821, 135 App. 
Div. 75; Riley v. Cheeseman, 27 N.Y. 
S. 453,.75 Hun 387; Wilder v. Seelye, 
8 Barb. 408; Hill v. Place, 30 N.Y.Su- 
per. 389, 5 Abb.Pr.N.S. 18, 36 How.Pr. 
26; Livingston y. Harrison, 2 E.D. 
Smith 197; Wagman vy. Bakst, 164 N. 
Y.S. 28, 99 Mise. 276; Heinzer v. Kly- 
berg, 149 N.Y.S. 949, 87 Misc. 315; 
Stieglitz v. Cohen, 126 N.Y.S. 145, 69 
Mise. 634; Weil v. Lippman, 105 N.Y. 
S. 516, 55. Mise. 443; Railway Adver- 
tising Co. y. Posner, 65 N.Y.S. 226, 31 
Misc. 783; Stratton v. Graham, 140 N. 
Y.S. 869 [aff 149 N.Y.S. 662, 164 App. 
Div. 348]; Halsey vy. Flint, 15 Abb.Pr. 
367; Bronson vy. Chicago, etc., R. Co., 
40 How.Pr. 48; Simpson y. French, 
25 How.Pr. 464; Brown v. Ferguson, 
2 Den. 196; Brooklyn Bank vy. De 
Grauw, 23 Wend. 342, 35 Am.D. 569; 
Retan v. Drew, 19 Wend. 304; Eddy 
v. O’Hara, 14 Wend. 221. 


N.C.—Owens v. North State Life 
Ingi,'Co., 792). S.B. 168-173 N. Ce 3'eas 
De Bruhl v. Hood, 72 S.E. 83, 622, 156 
N.C. 52; Lee v. Manley, 70 S.E. 385, 
154 N.C. 244; Parker v. Beasley, 21 
Sale IDO LOe INGO. lyr Bae ugte AL ads 
Jenkins v. Briggs, 65 N.C. 159; Mur- 
Hod v. Windley, 29 N.C. 201, 47 Am.D. 


Ohio.—Conklin y. Tyler, 20 OhioCir. 
Ct.N.S. 133. 


Or.—Rosenkrantz v. Barde, 214 P. 
893, 107 Or. 338, 


Pa.—Wagenblast v. McKean, 2 
Grant 393; Bailey v. Bucher, 6 Watts 
74; Sheredine v. Gaul, 2 Dall. 190, 1 
L.Ed. 344; Eckman y. Hildebrand, 1 
Lane.Bar., ahs Seatington-Bangor 
ENP E Nos v. Server, 12 Montg. 

oO. - 


Porto Rico.—Semidey v. Izquierdo, 
10 Porto Rico Fed. 114. 


S.C—Manning v. Brandon Corpo- 
ration. «161. Sih. 405; 16s, (s.Gs vLee: 
Fishburne y. Sanders, 10 S.C.L. 242. 


Tenn.—Keys v. Roder, 1 Head 19. 


Tex.—Tooke v. Bonds, 29 Tex. 419; 
Brock y. Jones, 16 Tex. 461. 


Utah.—Hirsh vy. Ogden Furniture 
& Carpet Co., 160 P. 288, 48 Utah 434. 


Vt-——Perry. v.., Ward; (20. Vite 92) 
Wing v. Hurlburt, 15 Vt. 607, 40 Am. 
D. 695; Pratt v. Gallup, 7 Vt. 344. 


Va.—Shumaker y. Nichols, 6 Gratt. 
(47 Va.) 592; Robinson v. Gaines, 3 
Call Cl: Va.) 248. 


Wash.—Union Machinery & Supply 
Co. v. Thompson, 182 P. 573, 107 
Wash. 630; Vergonis v. Vaseleou, 178 
P. 4638, 105 Wash. 441. 


W.Va.—Gilkeson y. Smith, 15 W. 
Va. 44, 


rule if a tender and refusal is made the basis of a 
proceeding, in cases where, but for the tender and 
refusal, the right-to relief at the time of commenc- 
ing the proceeding would not have existed, the 
amount tendered must be brought into court;® but 
where the right to relief is not dependent upon a ten- 
der and refusal, it is not necessary to bring the 
money into court,!° and if a sum is tendered which, 


Wis.—Rice v. Kahn, 35 N.W. 465, 
70 Wis. 323; Smith v. Phillips, 2 N. 
W. 285, 47 Wis. 202. 


Eng.—Dixon y. Clark, 5 C.B. 365, 57 
E.C.L. 376, 186 Reprint 919. . 


Que.—Camirand y. Cote, 25 Que.Pr. 
310. 


[a] The object of bringing money 
into court upon a plea of tender is to 
keep the tender good, and place the 
money where the party entitled to it 
may receive it at any time. John- 
son y. Triggs, 4 Greene (lowa) 97; 
Becker v. Boon, 61 N.Y. 317. . 


[b] Well-considered case.—Parker 
v. Beasley, 21 S.E. 955, 116 N.C. 1, 33 
LR.A: 234. 


1. Time of paying into court see 
infra § 91. 


2. See supra § 43. 


3. Shugart v. Pattee, 37 Iowa 422; 
Warrington vy. Pollard, 24 Iowa 281, 
95 Am.D. 727; Mohn y. Stoner, 14 
Iowa 115; Johnson v. Triggs, 4 Greene 
(lowa) 97. 


4 See Admiralty §§ 230-231, 337. 


5. McDaniel v. Upton, 45 Il1l.App. 
151; Nelson v. Smith, 26 Ill.App. 57; 
Phelps v. Town, 14 Mich. 374; Sei- 
bert v. Kline, 1 Pa. 38; Keys v. Roder, 
1 Head (Tenn.) 19. 


[a] In Alabama Rev. Code § 2648, 
requiring a plea of tender to be ac- 
companied by a payment into court, 
is held not to apply to actions before 
apeanitce. Jonsen v. Nabring, 50 Ala, 


6. Brickett v. Wallace, 
528 (action for rent in 
having civil jurisdiction). 


7. See supra § 4. 


8. Dunbar v. De Boer, 44 Ill.App. 
615. See Solomon y. Bewicke, 2 
Taunt. 317, 127 Reprint 1100. 


9. Ala.—Commercial Bank y. Cren- 
shaw, 15 So. 741, 103 Ala. 497; Daugh- 
drill v. Sweeney, 41 Ala. 310. 


Ill—De Wolf v. Long, 7 Ill. 679; 
Doyle v. Teas, 5 Ill. 202. 


Ae v. Levy, 48 Mo.App. 


N.H.—Frost v. Flanders, 37 'N.H. 
549; Bailey v. Metcalf, 6 N.H. 156. 


N.J.—Shields v. Lozear, 22 N.J.Eq. 
447 [aff 23 N.J.Eq. 509]. 


N.Y¥.—Werner v. Tuch, 27 N.E. 845, 
127 N.Y. 217, 24 Am.S.R. 443. 


Vt.—Perry v. Ward, 20 Vt. 92. 


W.Va.—Shank y. Groff, 32 S.E. 248, 
45 W.Va. 543. 


10. Ala.—Beebe v. Buxton, 12 So. 
567, 99 Ala. 117; McCalley v. Otey, 
8 So. 157, 90 Ala. 302; Miller v. Louis- 
vilre, etc., R. Co., 4 So. 842, 83 Ala, 
274, 3 Am.S.R. 722; Carlin vy. Jones, 
55 Ala. 624. 


Ill.— Davies vy. Dayton, 131 N.B. 
298 Ill. 201, See 


got eee v. Barbour, 48 Ind. 


98 Mass. 
police court 


Iowa.—Hayward v. 


Munger, 
Iowa 516 = 2 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~§§ 87-91) 


Sox 


in an action by the tenderer upon the obligation, 
is a proper set-off in behalf of the tenderee, the 
money need not be brought in.1t Neither the repeti- 
tion of the tender nor persistence in its refusal ex- 
cuses the failure to pay the money into court;12 
but if it appear, upon sufficient basis, that the ten- 
der is futile it has been held unnecessary to keep 
the tender good by paying the money into court,}® 


and if the tenderee has put it out of his power to 


perform it has been held that the tender need not 
be kept good by payment into court,!* and where 
the tenderer has no means of knowing the amount 
due, an averment of that fact and of readiness and 
willingness to pay may be sufficient without actual 
payment into court.1> The payment of money into 
court is not an issuable matter, but a matter of 
practice.1® 


[§ 88]. 2. Effect of Failure To Pay.17 A plea of 
tender with profert in curia without the profert 
being made good by the actual deposit of the money 
in court is bad,!® and the pleading may be returned 
by plaintifft® or the court may strike the plea from 
the files?® or disregard it altogether,?! or the alle- 
gation of tender may be stricken from the answer.?? 


[§ 89] 3. Waiver. Payment into court being a 


Mo.—Whelan y. Reilly, §1 Mo. 565. Wis. 


Mont.—Ashley v. Rocky Mountain 
Bell Tel. Co., 64 P. 765, 25 Mont, 286. 19. 


Wis.—Mankel v. Belscamper, 54 N. (N-¥.) 464. 
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requirement in favor of plaintiff, he may waive it,?? 
as by neglecting to bring the irregularity to the at- 
tention of the court and taking issue on the plea of 
tender.?* It has been held, however, that although 
plaintiff takes issue on the plea he may be permit- 
ted to withdraw his replication and move for a rule 
upon defendants to pay the money into court,?° or 


‘he may at the trial object to the introduction of any 


evidence in support of the plea of tender.2® There 
is held to be no waiver of the defect of failure to 
pay into court by retaining the answer for the pur- 
pose of replying to the other defenses.27 If the 
money is brought in before plaintiff moves for re- 
lief the irregularity is eured.?8 


[§ 90] B. Amount of Payment.2® In keeping 
good a tender made before suit the tenderer should 
pay into court the same amount as was tendered ;?° 


but where the tender is made after action brought, 


the costs of the action already incurred must be 
brought into court along with the amount of plain- 
tiff’s demand admitted to be due by the plea.31 
An insufficient tender, although paid into court, has 
been held to be of no effect.?? 


[§ 91] C. Time of Payment.?? The payment into 
court should generally be made when the tender is 


Alexander vy. Oneida County,|] 374; Roosevelt v. New York, etc., R. 
45 N.W..21, 76 Wis. 56. Co., 45 Barb. 554, 30 How.Pr. 226; 


Wood v. Rabe, 52 N.Y.Super. 479; 


Simpson v. French, 25 How-Pr.|ynient y. Beach, 7 Abb-Pr.N.S. 241; 


Sheriden y. Smith, 2 Hill 538. 


W. 500, 84 Wis. 218; Breitenbach v. 
Tunner, 18 Wis. 140. 


11. Schwartz v. Germania L. Ins. 
Co., 18 Minn. 448. 


12. Derby v. Bell, 117 So. 8, ‘217 
Ala. 529 [den cert 117 So. 7, 22 Ala. 
App. 441]. 

13. Bogue v. 
98 Cal.App. 257. 


14. Furber v. National Metal Co., 


103 N.Y.S. 490, 118 App.Div. 263 [aff 
86 N.E. 1124, 193 N.Y. 622]. 


15. Peirce v. Halsell, 43 So. 83, 90 
Miss. 171; Moore v. Brown, 103 S.W. 
242, 46 Tex.Civ.App. 523. 


16. Storer v. McGaw, 11 Allen 
(Mass.) 527; Platner vy. Lehman, 26 
Hun (N.Y.) 374; Sheriden vy. Smith, 
2 Hill (N.Y.) 538; Newton v. Allis, 
16 Wis. 197. ‘ 

[a] It is a matter of practice to 
be dealt with summarily by the court 
and not a question to be litigated at 
the trial. Gilpatrick v. Ricker, 19 A. 
165, 82 Me. 185. 

17. Judgment where money not 
prought into court see infra § 108. 


18. Ala.—Alexander v. Caldwell, 
61 Ala. 543. 

Colo.—Westcott v. Patton, 
1021, 10 Colo.App. 544. 

Tll.— Knox vy. Light, 12 Ill. 86. 

Iowa.—Deacon v, Central Iowa Inv. 
Co., 63 N.W. 673, 95 Iowa 180. 

Me.—Gilpatrick v. Ricker, 19 A. 165, 
82 Me. 185. 

N.J.—Earle v. Earle, 16 N.J.Law 
273; Stockton v. Dundee Mfg. Co., 22 
N.J.Eq. 56 

N.Y.—Gray v. Green, 9 Hun 334; 
Hennion v. Kipp, 50 N.Y.S. 760, 22 
Misc. 437 [aff 51 N.Y.S. 960, 30 App. 
Div. 288]; Sheriden v. Smith, 2, Hill 
538. 

W.Va.—Gilkeson v. Smith, 15 W.Va. 


Roeth, 276, P. 1071, 


bin RP: 


20. Knox v. Light, 12 Tll. 86. 
21. Knox y. Light, supra. 


22. Conwell vy. Claypool, 8 Blackf. 
(Ind.) 124. 


23. Ind.—Cleveland, C., C. & St. L. 
R. Co. vy. Anderson Tool Co., 103 N.E. 
102, 180 Ind. 453, Ann.Cas.1916B 1217, 
49 L.R.A.N.S. 749. 


Me.—Gilpatrick v. Ricker, 
165, 82 Me. 185. 


Mass.—Storer vy. McGaw, 11 Allen 
527; Warren v. Nichols, 6 Metc. 261. 


Mich.—Wetherbee y. Kusterer, 2 N. 
W. 45, 41 Mich. 359. 


N.H.—Heywood y. Hartshorn, 55 N. 
H,. 476. 


N.J.—EHarle v. Earle, 16 N.J.Law 
Pane 

N.Y.—Wilson v. Doran, 17 N.E. 688, 
LLOONAYS LOL, 15 NOY. Civ, Rroc 96; 
Smith v. Slosson, 35 N.Y.S. 547, 89 
Hun 568; Platner v. Lehman, 26 Hun 
374; Roosevelt v. New York, etc., R. 
Co., 45 Barb. 554, 30 How.Pr. 226; 
Wood v. Rabe, 52 N.Y.Super. 479; 
Knight y. Beach, 7 Abb.Pr.N.S. 241; 
Sheriden v. Smith, 2 Hill 538. 


Utah.—Hirsh v. Ogden Furniture & 
Carpet Co., 160 P. 388, 48 Utah 434. 


W.Va.—Shepherd v. Wysong, 2 W. 
Va. 46. 


24. Me.—Gilpatrick vy. Ricker, 19 
A. 165, 82 Me. 185. 


Mass.—Storer v. McGaw, 11 Allen 
527; Warren v. Nichols, 6 Metc. 261. 


Mich.—Wetherbee y. Kusterer, 2 N. 
W. 45, 41 Mich. 359. 


N.H.—Heywood v. Hartshorn, 55 N. 
H. 476. 


N.J.—Harle v. Earle, 16 N.J.Law 
273. 


N.Y.—wWilson v. ieee Ap is en 
10: NeYo" 107,915: N.Y.Ciy. Broce. : 
yith v. Slosson, 35 N.Y.S. 547, 89 
Hun 568; Platner vy. Lehman, 26 Hun 


19) A. 


Utah.—Hirsh v. Ogden Furniture & 
Carpet Co., 160 P. 283, 48 Utah 434. 


W.Va.—Shepherd y. Wysong, 3 W. 
Va. 46. 


25. Knox v. Light, 12 Tll. 86. 


eae! Freeman vy. Fleming, 5 Iowa 


27.2; ,aeeker, Vv... 500Nn, 61 UN Wepo eae 
Johnson y. Gillette, 39 N.Y.S. 733, 16 
Misc. 431. 


28. Gilpatrick vy. Ricker, 19 A. 165, 
82 Me. 185. 


i ee Amount of tender see supra §§ 


30. The Serapis, 37 F. 436; Frank 


v. Pickens, 69 Ala. 369: Martin v. 
Bott, 46 N.F. 151, 17 Ind.Arr 444; 
Beaver v. Whiteley, 3 Pa.Co. 613. 


31. U.S.—Colby v. Reed, 99 U.S. 
560, 25 L.Ed. 484; Lichtenfels v. The 
Enos B. Phillips, 53 F. 153; The Good 
Hope, 40 F. 608; The Serapis, 37 F. 
436. 


Ill.—O’Meara v. Cardiff Coal Co., 
154 Il].App. 321; Rogers Grain Co. v. 
Jansen, 117 I1l.App. 137. 


Iowa.—Warrington vy. Pollard, 24 
Iowa 281, 95 Am.D. 727. 


Mass.—Whipple y. Newton, 17 Pick. 
168. 


N.Y.—Fischer v. Berlin, 180 N.Y.S. 
643; Linker v. Folz, 170 N.Y.S. 486; 
Retan vy. Drew, 19 Wend. 30. 


Ohio.—Burt v. Dodge, 13 Ohio 131. 
Pa.—Summerson vy. Hicks, 21 A. 


875, 142 Pa. 344; Beaver v. Whiteley, 
3 Pa.Co, 613. 


[a] Costs of nonsuit must be in- 
cluded. Strusguth vy. Pollard, 19 A. 
228 poe Vit LO te 


82. Oakes vy. Buckman, 88 A. 736, 
87 Vt. 187. 


33. Time of tender see supra §§ 18-. 
22. 
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pleaded.?* In some states, however, the matter is 
regulated by statutes prescribing the time when 
payment into court must be made, in which case a 
compliance with the statute is sufficient.° 


[§ 92] D. Medium of Payment.*® Where a plea 
is of a tender of legal tender money, the money 
brought in must be a legal tender,*’ although not 
necessarily the identical money that was tendered ;** 
where the plea alleges a tender of money generally 
the money paid into court must be money current 
at that time,?® and it has been held that a certifi- 
cate of deposit for the same, payable either to the 
order of the clerk or to the creditor, cannot be 
brought in.*® If a bank check is tendered, the ten- 
der may be kept good in money, and the money, not 
the check, brought into court.4! It is a general rule 
that ponderous specific articles which have been 
tendered need not be brought into court;*? but it 
is otherwise where the property is not cumbrous 
but such as a man carries about on his person.** 
Where notes, bonds, or mortgages are offered in satis- 
faction of a debt, the tender must be kept good, and 
the tender pleaded with profert in euria and the 
securities brought into court.** 


[§ 93] E. To Whom Payment Made.*® The mon- 
ey must be delivered to the clerk of the court,*® 
and his custody is that of the court.47 Payment to 
a referee*® or to auditors*® has been held insuffi- 
cient. If a statute so provides, payment may be to 
the court itself,®>° and in a justice’s court where a 


24, Ala.—Commercial Bank vy.{ Wash. 
Crenshaw, 15 So. 741, 103 Ala. 497. 40. 


Iowa.—Warrington v. Pollard, 24] Bank, 
Iowa 281, 95 Am.D. 727. Dec. 176. 


Smith vy. 
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Merchants’, 
14 QOhioCir.Ct. 199, 8 OhioCir. 
But see Steckel v. Standley, 51 
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tender is pleaded, the money is paid direct to the 
justice in open court.®! The failure of the justice 
on appeal to transmit the money deposited by plain- 
tiff to the clerk of the appellate court will not pre- 
clude recovery on thé theory that the tender was not 
kept good.®? If a statute directs that the money be 
deposited in a bank or with a trust company, or 
with a constable or other officer, it must be deposited 
with the person or depositary designated.®* If mon- 
ey deposited with a clerk does not become a fund 
in court, by reason of not being brought in, in sup- 
port of a tender, or in compliance with an order of 
the court,..where such an order is necessary, the 
clerk does not receive it officially, but receives it, it 
is held, merely as the agent of the depositor,®* and 


the money thus deposited may under these circum- ° 


stances at any time be withdrawn by him.°> Where, 
through innocent mistake of attorney, money ten- 
dered is paid into a bank instead of into court, the 
client may be afforded relief upon seasonable appli- 
cation.*® 


[§ 94] F. Notice of Payment.57 Where the stat- 
ute requires notice of payment into court, such no- 
tice is necessary to constitute a statutory tender,®* 
and if notice 1s not given the plea is irregular,®® 
and plaintiff may regard defendant’s tender into 
court as a common-law tender;*° but plaintiff, by 
proceeding without objecting that no notice was 
served, waives the irregularity,*? although the serv- 
ice of such notice is not waived by a failure to re- 


40 Am.D. 695. 


50. Arthur y. Arthur, 17 P. 187, 
38 Kan. 691. 


Phelps v. Town, 14 Mich. 374. 


etc., 


[s§ 91-94. 


ee cle iis vy. Nichols, 6 Metc. 


N.Y.—Heywood Boot, etc, Co. v. 
Ralph, 31 N.Y.S. 263, 82 Hun 418. 


Re a ee v. Smith, 15 W.Va. 


[a] In Michigan, (1) under the 
settled practice, money may be paid 
into court to keep a tender good at 
any time before plea as a matter of 
course. City of Grand Rapids v. Kra- 
kowski, 174 N.W. 201, 207 Mich. 483. 
(2) But if defendant wishes to pay 
money into court after pleading he 
must obtain a judge’s order for that 
purpose. City of Grand Rapids v. 
Krakowski, supra. 


35. See statutory provisions. 


[a] In Kansas and Oklahoma it is 
sufficient if deposited at the trial or 
when ordered by the court. Arthur 
Ver Artin ah Pa 1St, so -Kan, 69x 
German-American Ins. Co. v. Johnson, 
45 P. 972, 4 Kan.App. 357; Grier v. 
McCormick, 227 P. 400, 100 Okl. 36; 
Durham v. Linderman, 64 P. 15, 10 
Okl. 570; Gray v. Stiles, 49 P. 1088, 
6 Okl, 455. 


36. Medium of tender see supra §§ 


37. Shelby v. Boyd, 3 Yeates (Pa.) 
321; Downman v. Downman, 1 Wash. 
(1 Va.) 26. 


38. Colby v. Stevens, 38 N.H. 191. 
But see Roosevelt v. Bull’s Head 
Bank, 45 Barb. (N.Y.) 579 (holding 
that where bills are tendered in pay- 
ment the same bills should be brought 
into court). 


39. Downman v. Downman, 1 


77 N.W. 489, 107 Iowa 694 (where de- 
posit was by certificate of deposit at 
the request of the clerk of the court). 


41. Wright v. John A. Robinson & 
Co., 32. N.Y.S. 4638, 84 Hun 172: 


42. Spann y. Baltzell, 1 Fla. 301, 
46 Am.D. 346; Mitchell v. Merrill, 2 
Blackf. (Ind.) 87, 18 Am.D. 128; Pat- 
ton v. Hunt, 64 N.C. 168. 


43. Harris v. Campbell, 
(Ky.) 586. 


44, Harris v. Campbell, supra; Em- 
mons vy. Myers, 8 Miss. 375: Brook- 
lyn Bank v. De Grauw, 23 Wend. (N. 
Y.) 342, 35 Am.D., 569. But see Pat- 
ton v. Hunt, 64 N.C. 163 (where it 
held that where a note is payable in 
bank notes of particular banks a ten- 
der was sufficient though it was not 
kept good by payment into court). 


_ [a] Reason for rule.—The tender 
in such case ‘is like a tender of mon- 
ey, or things that may be brought 
into court.” Brooklyn Bank vy. De 
Grauw, 23 Wend. (N.Y.) 342, 345, 35 
Am.D. 569. 


45. Authority of clerk of court to 
receive and keep money see Clerks of 
Courts § 77. ‘ 


ety whom tender made see supra §§ 


46. Walters-Cates v. Wilkinson, 60 
N.W. 514, 92 Iowa 129; Phelps v. 
Town, 14 Mich. 374; Mahan v. Wa- 
ters, 60 Mo. 167; Dirks v. Juel, 80 
N.W. 1045, 59 Neb. 353. 


47. Currie v.. Thomas, 
(Ala.) 293. 


48. Becker v. Boon, 61 N.Y. 317. 
49. Wing v. Hurlburt, 15 Vt. 607, 


4 Dana 


8 Port. 


52. Kurtz v. Cooperider, 127 N.E. 
572, 73 Ind.App. 393. : 


53. Griffith v. Jackson, 45 Mo.App. 
165; Kansas City Transfer Co. v. 
Neiswanger, 27 Mo.App. 3856; Voss 
v. McGuire, 26 Mo.App. 452. 


54 Sowle v. Holdridge, 25 Ind. 
119; Commercial Inv. Co. v. Peck, 73 
N.W. 452, 53 Neb. 204, 68 Am.S.R. 598; 
Mazyck v. McEwen, 18 S.C.L. 28. 


caee: Hammer y. Kaufman, 39 Ill. 


Withdrawal of money paid in gen- 
erally see infra §§ 95, 96. - 


56. McLear v. Balmat, 186 N.Y.S. 
180, 194 App.Div. 827 [aff 132 N.E. 
8838, 281 N.Y. 548, and leave to with- 
Soc appeal gr 132 N.E. 904, 231 N.Y. 


57. Notice of deposit as affecting 
an to costs see Costs § 146 note 52 
al. ; 


58. Wilson vy. Doran, 17 N.E. 688, 
110. N.Y 201,215 Ney CiveeroeiG: 
Platner v. Lehman, 26 Hun (N.Y.) 
3874; Taylor v. Brooklyn El. R. Co., 
7 N.Y.S: 625, 18 N.Y. CiveProc..72)\ att 
23 N.E. 1106, 119 N.Y. 561]; Brown v. 
Ferguson, 2 Den. (N.Y.) 196; Sheri- 
den v. Smith, 2 Hill (N.Y.) 538. 


59. Sheriden v. Smith, supra. 


60. Stadler & Stadler y. Long, 241 
N.Y.S. 637, 137 Misc. 512. 


61. Wilson vy. Doran, 17 N.E. 688, 
LLOON. Yo WO, ao Ne WC, Proce sao 
Platner v. Lehman, 26 Hun (N.Y.) 
ae Shepherd v. Wysong, 3 W.Va. 


For later cases, developments and changes in the law ses Annotations, same title and section number. 
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turn, or otherwise raise the question before trial, 
where the answer contains other defenses that must 
A mere profert in curiam has been held 
not to be a notice that the money has been actually 


be met.®2 


paid into court.** 


[§ 95] G. Withdrawal of Money Paid in**—1. By 
Tenderer. A party pays money into court on a ten- 
der at his peril,°> for payment into court is payment 
to plaintiff,** and the tenderer cannot ordinarily 
withdraw it®* and no part of it will be ordered re- 
paid to defendant whatever may be the fate of the 
action®® unless it appear that some fraud or deceit 
The rule apples 
even though the money was paid by mistake,?° or 
if the parties proceed to trial and the recovery is 
for less than the amount tendered,” or if it then 
turns out that nothing is due‘? and verdict is for 


has been practiced upon him.®® 


62. Wilson v. Doran, 17 N.E. 688, 
LLOSINGY. wlOl, sb Nu Ciy: Proc: | 96 
Becker v. Boon, 61 N.Y. 317. 


63. Platner v. Lehman, 26 Hun (N. 
Y.) 374. 


64. Withdrawal of money paid in- 
to court: 


As affecting right to 
Mortgages § 2201. 
In admiralty see Admiralty § 230. 


65. Sims v. Hardin, 95 So. 842, 843, 
132 Miss. 137 [cit Cyc];. Taylor v. 
Brooklyn El. R. Co., 23 N.E. 1106, 119 
N.Y. 561 (tender of amends for a 
wrong). 


66. See infra § 99. 


67. U.S.—Coghlan vy. South Caro- 
lina R. Co., 32 F. 316; Ye Seng Co. v. 
Corbitt, 9 F. 423, 7 Sawy. 368. 


Ind.—Lynch v. Jennings, 43 Ind. 
276; Sowle v. Holdridge, 20 Ind. 204; 
Reed v. Armstrong, 18 Ind. 446; Munk 
v. Kanzler, 58 N.E. 543, 26 Ind.App. 
105. 


Miss.—Sims v. Hardin, 95 So. 842, 
843, 132 Miss. 137 [cit Cyc]. 


Mo.—Griffith v. Jackson, 45 Mo. 
App. 165; Kansas City Transfer Co. 
v- Neiswanger, 27 Mo.App. 356; Voss 
v. McGuire, 26 Mo.App. 452. 


N.Y.—Mann vy. Sprout, 77 N.E. 1018, 
185 N.Y. 109, 5 L.R.A.N.S. 561, 7 Ann. 
Cas. 95; Halpin v. Phenix Ins. Co., 
23 N.E. 482, 118 N.Y. 165; Burrows v. 
Maritime Warehouse Co., 175 N.Y.S. 
698, 188 App.Div. 221; Mela v. Geis, 3 
N.Y.Civ.Proc..152; Murray v. Bethune, 
1 Wend. 191. 


N.C.—Parker v. Beasley, 
$55, 116 N.C-1, 33 L.R.A. 231. 


Or.—E. J. Struntz Planing Mill Co. 
v. Paget, 262 P. 268, 263 P. 389, 123 
Or. 651; Oregon R., etc., Co. v. Ore- 
gon Real Estate Co., 10 Or. 444. 


Pa.—Wheeler v. Woodward, 66 Pa. 
158; Jenkins v. Cutchens, 2 Miles 65; 
Surveyor Run Lumber Co., Ltd. v. 
Williamsport Planing Mill Co., 33 Pa. 
Co. 353. 


S.C.—Black v. Rose, 14 S.C. 274. 


W.Va.—Hart v. Kanawha Oil Co., 
90 S.E. 604, 79 W.Va. 161. 


Wis.—Stolze v. Milwaukee, etc., R. 
Co., 88 N.W. 919, 113 Wis. 44, 90 Am. 


redeem _ see 


21 S.E. 


S.R. 833; Fox v. Williams, 66 N.W. 
357, 92 Wis. 320. 
Eng.—Le Grew v. Cooke, 1 B.&P. 


332, 126 Reprint 934; Cox v. Robin- 
son, Str. 1027, 93 Reprint 1011. 


68. Ill.—Sweetland v. Tuthill, 
Ill. 215. 


Mo.—Sanders & Adkins v. John Q. 
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Mosbarger & Son, 141 S.W. 720, 159 
Mo.App. 488; Kansas City Transfer 
Co. v. Neiswanger, 27 Mo.App. 356. 


N.Y.—Mann v. Sprout, 77 N.E. 1018, 
185 N.Y. 109, 5 L.R.A.N.S. 561, 7 Ann. 
Cas. 95; New York Life Ins. Co. v. 
Manning, 124 N.Y.S. 775, 156 App. 
Div. 818 [aff 142 N.Y.S. 1132, 156 Apo. 
Div. 818 (aff 107 N.E. 1082, 213 N.Y. 
665) 1s) (Heller vw. Katz. otl4. NoyvS; 
ie 62 Misc. 266, 1 N.Y.Civ.Proc.N.S. 


$2) Pa. 
Sharpless v. Dobbins, 1 Del.Co. 


ec nent v. Geise, 
25. 


Eng.—Fisher Vi Kitchingman, 
Barnes Notes 284, 94 Reprint 917; 
Knapton v. Drew, Barnes Notes 279, 
94 Reprint 915; Vaughan v. Barnes, 
2 B.&P. 392, 126 Reprint 1346; Le 
Grew v. Cooke, 1 B.&P. 332, 126 Re- 
print 934; Broadhurst v. Baldwin, 4 
Price 58, 146 Reprint 393. 


But see Ahrens v. Fenton, 115 N.W. 
233, 1388 Iowa 559 (holding that where, 
after defendant’s payment into the 
court by way of tender, and before 
judgment, plaintiff’s right of action 
is extinguished by a finding of the 
jury that plaintiff is indebted to de- 
fendant on a counterclaim to a larger 
amount, plaintiff is not entitled to 
judgment on the tender, and it is 
proper to order the return of the 
money to defendant); Coltrane v. 
Peacock, (Tex.Civ. App.) 91 S.W. 841 
(where plaintiff refused to accept the 
sum tendered when tender was made 
and also when the case was decided 
against him); Catalano & Sansone v. 
Cuneo Fruit & Importing Co., 17 
Ont.W.N. 60 (where the amount of 
the deposit in court in excess of the 
sum found due the plaintiff was or- 
dered returned to defendant). 


[a] Thus, in an action for money, 
where defendant. tendered a certain 
amount and paid it into court, and 
plaintiff recovered a judgment for 
less amount than that of the tender, 
defendant cannot recover the surplus, 
for the tender and payment into court 
was in effect a payment to plaintiff. 
Sanders & Adkins v. John Q. Mos- 
barger & Son, 141 S.W. 720, 159 Mo. 
App. 488. 


69. Vaughan v. Barnes, 
392, 126 Reprint 1346. 


70. Phelps v. Town, 14 Mich. 374; 
Mann v. Sprout, 77 N.E. 1018, 185 N. 
Vee bOO MO iakts AuINeSs. 0615 nf Ann.Cas. 
95; Vaughan v. Barnes, 2 B.&P. 392, 
126 Reprint 1346. 


71. Sims v. Hardin, 95 So. 842, 132 
Miss. 137; Sanders & Adkins v. John 
Q. Mosbarger & Son, 141 S.W. 720, 
159 Mo.App. 488. 


2 B.&P. 
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the tenderer.** Refusal of the creditor to accept,?* 
or the death of either party, or the commencement 
of another action, does not change the effect for the 
title passes by operation of law the same as if the 
tender had been accepted.7® 
money is deposited in such a manner that it does 
not become a court fund it has been held that the 
depositor may withdraw it at any time.7°® 


[§ 96] 2. By Tenderee. 
money brought into court on a plea of tender in 
an action to recover a debt may be withdrawn by 
plaintiff at any time,*? and the balanee, if any, re- 
covered,’* and a statute permitting tender after 
suit,*® and providing that acceptance of a tender 
shall be deemed in satisfaction of the cause of ac- 
tion, does not affect the common-law rule as to ten- 
ders before trial.°° 


Where, however, the 


The general rule is that 


The general rule is applicable 


72. Mann v. Syrout, 77 N.E. 1018, 
185 N.Y. 109, 5 L.R.A.N.S. 561, 7 Ann. 
Cas. 95; Roosevelt v. New York, etce., 


R. Co., 45 Barb. (N.Y.) 554, 30 How. 
Pr. .226; 
73. Rhodes v. Andrews, (Ark.) 13 


S.W. 422; Taylor v. Brooklyn El. R. 
Co., 23) N.E. 1106,0119 N.Y. 562 sfaft 
i NYS. 625, 18 N.Y.Civ.Proc, 72]. 


74% Mann v. Srrout, 77 N.E. 1018, 
oe yee 109, 5 L.R.A.N.S. 561, 7 Ann. 
as. i 


75. Mann v. Sprout, supra. 


see: Hammer v. Kaufman, 


77. U.S.—The Rossend Castle, 30 
F. 462. 


Ill.— Schoon v. Welch, 209 I11.App. 
544. 


Iowa.—Warrington v. Pollard, 24 
lows 281, 95 Am.D. 727. 


Mo.—Sanders & Adkins v. John Q. 
Mosbarger & Son, 141 S.W. 720, 159 
Mo.App. 488. 


N.Y.—Lackner v. American Cloth- 
ing Co., 112 App.Div. 438, 98 N.Y.S. 
376; Bernstein v. Traverso, 143 N.Y. 
S. 1091, 82 Mise. 411. 


But see Palatine Ins. Co. v. O’Brien, 
68 A, 484, 107 Md. 341, 16 L.R.A.N.S. 
1055 (holding, under a statute per- 
mitting payment into court by way 
of compensation or amends, that the 
money paid into court should be re- 
tained until the issue is decided and 
then paid over to plaintiff to the ex- 
tent of the amount found due him), 


39 Ill. 


78. Ill.—Higgins v. Halligan, 46 
Til. 173; Smith v. Whitham, 204 Ill. 
App. 110. 

La.—Wunderlich v. Simpkins, 5 La. 
App. 35. 


Mich.—McKercher  v. 
Mich. 478. 


N.Y.—Beil v. Supreme Council A. 
L. H., 58 N.Y.S. 1049, 42 App.Div. 168, 
29 N.Y.Civ.Proe. 332; — Stadler ) & 
Stadler v. Long, 241 N.Y.S. 637, 137 
Misc. 512. 


Wash.—Kempe v. Johnson, 106 P. 
619, 57 Wash. 154; Traynor v. White, 
87 P. 823, 44 Wash. 560. 


Newfoundl.—Torquhar vy. Barbour, 
8 Newfoundl. 396. 


Withdrawal of money paid into 
justice’s court as affecting amount of 
recovery see Justices of the Peace § 
135. 


79. See supra § 21. 


80. Stadler & Stadler v. Long, 241 
N.Y.S. 637, 137 Misc. 512. 


Curtis, 35 


i. 


or 
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although plaintiff replies that the tender was not 
made before action,®? or that the amount is insuffi- 
cient.82. Withdrawing the money is no ground for 
dismissal of an appeal based on the ground that the 
amount paid into court and decreed to appellant 
was insufficient, nor is it ground for summary dis- 
missal of a suit.84 If the money is brought into 
court upon a plea setting up a conditional tender, 
a withdrawal of the money amounts to an acceptance 
of the tender as made,®® unless the withdrawal is 
under an order of court providing that the fund 
shall not be withdrawn in full settlement of plain- 
tiff’s claim, but shall be applied only as a credit 
thereon.*® It is sometimes held that the tender it- 
self is conditional upon acceptance extinguishing the 
whole demand, in which case if the money is with- 
drawn the balance cannot be recovered.§* With- 
drawing the money is a waiver of an objection to 
the money.’ The court has no right to require 
the payment of costs as a condition to withdraw- 
ing the fund.*® 


[§ 97] H. Deposit in Court without Previous Ten- 
der or Plea of Tender®°—1. In General. To avoid 
the difficulty and hazard of pleading a tender the 
practice was early introduced of bringing money 
into court without a plea of previous tender,®* and 
under the common law money may be paid into 


81. Stadler & Stadler v. Long, su-|fra § 98. 
pra; Le Grew v. Cooke, 1 B.&P. 332, 91 
126 Reprint 934. 64; : 


TENDER 


Berkheimer v. Geise, 82 Pa. 
Macon v. Owens, 3 S.C.L. 69; 2. 


court although no previous tender has been made.°” 
Although analogous, this practice is not on the same 
footing as a tender before suit brought, followed by 
bringing the money into court under a rule.°? Stat- 
utes regulating the subject of tender have been held 
not to abrogate the practice®* and in some juris- 
dictions a tender by payment into court is expressly 
authorized in pending actions.°° As in the case 
of strict tender at common law,°* the payment may 
be made only in case the damages are liquidated,°* 
although this irregularity may be waived.®* At com- 
mon law payment into court during the pendency of 
the action; kefore plea, requires a rule to that ef- 
feet which is entered as a matter of course.®® After 
plea, special leave by order of court is required.* 


[§ 98] 2. Plea of Payment into Court. At com- 
mon law where money is paid into court without 
previous tender or plea of tender® the plea of pay- 
ment into court is a plea by way of confession and 
avoidance,* and in consequence cannot be filed to- 
gether with pleas denying or justifying the whole 
cause of action in respect of which the payment is 
pleaded.® It may be pleaded in satisfaction of sev- 
eral counts,® or parts of several counts;’ but it can- 
not set up, as a defense, the payment of a less sum 
than that admitted to be due, without other an- 
swer to the difference than no damages ultra.® 


Griffiths v. Williams, 1 T.R. 710, 99 
Reprint 1335; 1 TiddPr. p 622. 


Plea of tender see supra §§ 70— 


82. Bostrom v. Gibson, 111 Ill.App.| White v. Woodhouse, 2 -Str. 787, 93 | 83. 


457; Murphy v. Gold, etec., Tel. Co., 3 
N.Y.S. 804. Inst. p 659. 


@3. McCalley v. Otey, 15 So. 945, [a] 
103 Ala. 469. 


uae Humphrey v. Merritt, 51 Ind. 


85. Wells v. Robb, 9 Bush (Ky.)|y,) 8; 


103. 


Acceptance of tender accompanied 
by payment into court as accord and 
i eaere apace see Accord and Satisfac-| Y.) 88 

ion f 


Waiver of objection that tender 
hie conditional generally see supra [a] 


86. Manhattan Life Ins. Co. 
Stubbs, (Tex.Commn.App.) 
1099 [rev (Civ.App.) 216 S.W. 896]. 


Reprint 787; 1 Tidd Pr. p 669; 4 Min. 


95. See statutory provisions. 


In Washington a payment in- Hawkesley v. Bradshaw, 
to court, under Remington Code § . : xs 
486, has been held to have the same | 2d justification could be pleaded to- 
v.| effect as a strict tender in admitting | Sether). 
234 S.W.|that plaintiff is entitled to recover in 6 
some sum. Sanborn v. Dentler, 166 P.| 499° 


3. See supra § 97. 
Archer v. English, 1 M.&Q@. 873, 


4. 
Practice is said to have orig- 
inated in time of Charles the Second, 39 E.C.L. 1073. 
when Kelynge was _ chief 
Berkheimer v. Geise, 82 Pa. 64 ] 
92. ‘Wilson -v. Doran, 39 Hun (N. it was held that a plea of payment 


26; Haeussler v. Duross, 14 Mo.App.. Conul qonger Ce a Shia ore Ins. 


justice. 5. Gales v. Holland, 7 E.&B. 336, 90 
é E.C.L. 336, 119 Reprint 1271 (in which 
into court cannot be filed together 
with pleas denying or justifying the 
whole cause of action in respect of 


93. Berkheimer v. Geise, 82 Pa. 64.| which the payment is pleaded; and 
94. Wilson v. Doran, 39 Hun (N. this even though the defendant con- 


sents to withdraw the other pleas 
and suffer judgment if the plaintiff 
will accept the money). But see 
? 5 Q.B.D. 
302 (holding that payment into court 


Marshall v. Whiteside, 1 M.&W. 
150 Reprint 400 (wherein the 


[§§ 96-98 


eee ee er Ae 


87. Gardner v. Black, 12 So. 813, 
98 Ala. 6388; Hanson v. Todd, 10 So. 
354, 95 Ala. 328; Turner’s Sons v. Lee 
Gin, etc., Co., 41 S.W. 57, 98 Tenn. 604, 
38 L.R.A. 549. 


A as Wells v. Robb, 9 Bush (Ky.) 


Waiver of objections to medium of 
tender generally see supra §§ 31-37. 


eee Kelley v. Fielding, 180 Ill.App. 


90. Effect of payment into court 
without previous tender or plea of 
tender see infra § 100. 


Plea of payment into court see in- 


62, 97 Wash. 149, 6 A.L.R. 749. 
96. See supra § 4. 


97. Griffiths v. Williams, 1 T.R. 
710, 99 Reprint 1335. 


98. Griffiths v. Williams, 1 T.R. 
710, 99 Reprint 13835. 


99. Browning King & Co. v. Cham- 
berlain, 104 N.E. 627, 210 N.Y, 270; 
Wilson v. Doran, 39 Hun (N.Y.) 88; 
Baker v. Hunt, 1 Wend. (N.Y.) 103; 
Griffiths v. Williams, 1 T.R. 710, 99 
Reprint 1335; 1 Tidd Pr. p 622. 


1. Browning King & Co. v. Cham- 
berlain, 104 N.E. 627, 210 N.Y. 270; 
Wilson v. Doran, 39 Hun (N.Y.) 88; 


court held that where there are sey- 
eral counts for several causes of ac- 
tion, or several breaches are assigned 
in covenant, the defendant may plead 
payment into court of one entire sum 
in satisfaction of all the counts or 
breaches). 


7. Jourdain v. Johnson, 2 C.M.&R. 
564, 150 Reprint 241 (where it was 
held that the plea of payment into 
court may be made, generally speak- 
ing, as to part of several counts, 
without stating how much was paid 
in on each). 


8 Tattersall v. Parkinson, 16 M.& 
W. 752, 153 Reprint 1393. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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IX. EFFECT OF PLEA OF TENDER OR PAYMENT INTO COURT? 


[§ 99] A. In General. Payment into court is pay- 
ment to plaintiff;+° and this rule is applicable where 
a tender of unliquidated damages is authorized by 
statute? and the money is paid to the clerk of the 


court, under order of the court.1? 


The transfer is 


complete and cannot be changed without consent, or 


a decree in equity, from the moment the court takes 
The money belongs to him 
absolutely, whatever may be the result of the ac- 
It follows that the money brought in is at 
the tenderee’s risk,1® unless the fund is deposited 
in such a manner that it does not become a court 
fund, in which case it is at the risk of the person 
making the deposit, and if lost, the loss falls upon 


control of the money.1? 


tion.14 


him.1¢ 


9. Effect of payment: 
Into court as: 


Accord and satisfaction see Accord 
and Satisfaction § 94. 


Affecting right to: 
Costs in: \ 
General see Costs § 146. 


Admiralty proceedings see Ad- 
miralty § 337. 


Interest see Interest § 146. 


Discharging mechanic’s lien see 
Mechanies’ Liens § 445. 


Payment of note see Bills an 

- Notes § 805. . 
To justice or officer in action before 

geetice see Justices of the Peace § 


10. Reed v. Armstrong, 18 Ind. 
446; Ahrens v. Fenton, 115 N.W. 233, 
138 Iowa 559; Sanders' & Adkins v. 
John Q. Mosbarger & Sons} 141 S.W. 
720, 159 Mo.App. 488; Mann v. Sprout, 
77 N.E. 1018, 185. N.Y. 109, 5) L.R-A. 
INGS. 25607) Ann. Cas, 95: .'Taylor .v. 
Brooklyn El. R. Co., 23 N.B. 1106, 119 
N.Y. 561; . Murray v. Bethune, 1 
Wend. (N.Y.) 191; Burrows v. Mari- 
time Warehouse Co., 175 N.Y.S. 698, 
188 App.Div. 221. 


[a] Custody of law is custody 
of plaintiff, and defendant’s action in 
paying into court money admitted due 
on claim for unliquidated damages 
amounts to final and _ irrevocable 
transfer. In re Brofer Coal & Min- 
ing Co., 4 F.(2d) 353; Mann v. Sprout, 
77 INE. LOLS, 185, N.Y. 109, 5 L.RsA. 
N.S. 561, 7 Ann.Cas. 95. 


11. See supra § 4. 


12. In re Brofer Coal & Mining 
Co., 4 F.(2d) 353. 


13. Mann v. Sprout, 77 N.E. 1018, 
185 N.Y. 109, 5 L.R.A.N.S. 561, 7 Ann. 
Cas. 95. j 


14. U.S.—Califarno v. MacAn- 
drews, 51 F. 300 [motion den 56 F. 
300, 4 C.C.A. 4]. 


Ark.—Rhodes v. Andrews, 13 S.W. 
422. 

Iowa.—Wright v. Howell, 35 Iowa 
288. 

Mo.—kKansas City Transfer Co. v. 
Neiswanger, 27 Mo.App. 356. 


N.Y.—Mann v. Sprout, 77 N.E. 1018, 
185 N.Y. 109, 5 L.R.A.N.S. 561, 7 Ann. 
Cas. 95, 18 N.Y.Ann.Cas. 375; Taylor 
vy. Brooklyn El. R. Co., 23 N.E. 1106, 
119 N.Y. 561 [aff 7 N.Y.S. 625, 18 N. 
Y.Civ.Proc. 72]; Cass v. Higenbotam, 
38 N.E. 189, 100 N.Y. 248, 5 N.Y.Civ. 
Proc. 329; Becker v. Boon, 61 N.Y. 
317; Bieber v. Goldberg, 104 N.Y.S. 
1080, 120 App.Div. 457; Logue v. Gil- 
lick, 1 E.D.Smith 398; Dancik v. Rap- 
pold, 179 N.Y.S. 750, 109 Misc. 354; 


a tender before 
same effect.?® 


Bernstein vy. Traverso, 143 N.Y.S. 
1091, 82 Misc. 411; Heller v. Katz, 114 
N.Y.S. 806, 62 Misc. 266, 1 N.Y.Civ. 
Proc. 59; Linker v. Folz, 170 N.Y.S. 
436; Slack v. Brown, 13 Wend. 390. 


Or.—Kruse y. Blair, 272 P. 265, 127 
Ore 7393: 


Pa.—Berkheimer v. Geise, 82 Pa. 
oe Thomas v. Nichols, 77 Pa.Super. 


¢ 


Porto Rico.—Semidey v. Central 
Aguirre, 7 Porto Rico Fed. 572, 586 
[eit Cyc]. 


Wis.—Borkowski v. Langen, 198 N. 
W. 389, 183 Wis. 481; Fox v. Williams, 
66 N.W. 357, 92 Wis. 320; Schnur v. 
Hickcox, 45 Wis. 200. 


Eng.—Le Grew v. Cooke, 1 B.&P. 
332, 126 Reprint 934. - 


15. Sowle v. Holdridge, 20 Ind. 
204; Mann v. Sprout, 77 N.E. 1018, 185 
N.Y. 109, 5 L.R.A.N.S. 561, 7 Ann.Cas. 
95; Bernstein v. Traverso, 143 N.Y. 
S. 1091, 82 Mise. 411. But see Larsen 
v. Breene, 21 P. 498, 12 Colo. 480 
(where a certified check was tendered 
and deposited and pending the trial 
the bank failed, and it was held that 
as an acceptance of the check would 
have operated only as a conditional 
payment, the loss must be borne by 
the one depositing it). 

16. Hammer v. Kaufman, 39 Ill. 
87. 

17. Generally see Set-Off and 
Counterclaim 57 C.J. p 351. 


18. Palmer v. La Rault, 99 P. 1036, 
51 Wash. 664,; 21. L.R.A.N.S. 354; 
Young v. Borzone, 66 P. 135, 421, 26 
Wash. 4. 


[a] Thus a defendant by tender- 


Effect on right to interpose counterclaim.17 A plea 
of tender does not preclude defendant from estab- 
lishing a counterclaim to the amount of plaintiff’s 
claim in excess of the amount tendered!® or on a 
wholly independent cause of action.?® 


[§ 100] B. As Admission.?° 
or a plea of tender accompanied by payment of the 
money into court?” is an admission of plaintiff’s 
cause of action to the extent of the amount alleged 
to have been tendered, or brought into court, and 
a payment into court without previous tender or 
plea of tender,?* while not on the same footing as 


A plea of tender?! 


suit,?* has been held to have the 


Defendant cannot thereafter object 


814, 219 Ala. 607; Rowell v. Ross, 87 
A. 355, 87 Conn. 157; Babcock v. Har- 
ris, 37 Iowa 409; Hibschutz v. Gins- 
berg, 163 N.Y.S. 160; Wiener v. Auer- 
bach, 98 N.Y.S. 686. 


[a] Failure to bring money inte 
court does not make the admission 
any less distinct and unequivocal. 
Roosevelt v. New York, etc., R. Co., 
45 Barb. (N.Y.) 554, 80 How.Pr. 226. 
And see supra § 88. 


22. U.S.—The Rossend Castle, 30 
F. 462. 

Ala.—Southern Ry. Co. v. Slade, 68 
So. 867, 869, 192 Ala. 568 [cit Cyc]. 


Colo.—Supply Ditch Co. v. Elliott, 
15 P. 691, 10 Colo. 327, 3 Am-:S-R. 586. 


Ill.—Cilley v. Hawkins, 48 Ill. 308. 


Iowa.—Ahrens v. Fenton, 115 N.W. 
233, 188 Iowa 559. 


Mass.—Currier v. Jordan, 117 Mass. 
260; Bacon v. Charlton, 7 Cush. 581; 
AANA v. American Bank, 6 Pick. 


Miss.—Sims v. Hardin, 95 So. 842, 
843, 182 Miss. 137 [cit Cyc]. 


Mo.—Wells Va Missouri-Edison 
Electric Co., 84 S.W. 204, 108 Mo.App. 
607; Jackson v. Garlichs, 63 Mo.App, 
578; Voss v. McGuire, 26 Mo.App. 452. 


Neb.—Murray v. Cunningham, 4 N. 
W. 319, 958, 10 Neb. 167. 


N.Y.—Mann v. Sprout, 77 N.E. 1018, 
185 N.Y. 109, 5 L.R.A.N.S. 561, 7 Ann. 
Cas. 95; Wilson v. Doran, 17 N.E. 688, 
ALO. IN X27 11015" 15 NY Civee roomed or 
Spalding v. Vandercook, 2 Wend. 431; 
Heller v. Katz, 114 N.Y.S. 806, 62 
Misc. 266, 1 N.Y.Civ.Proc.N.S. 59: = 


N.C.—Penn v. King, 162 S.E. 376, 
202 en 174; Eason v. Sutton, 20 N. 


ing a part of the sum claimed on a|@¢, 62 


contract involving items which can 
be segregated, admits only the exist- 
ence of a contract, and that the 
amount tendered is due, and, the 
tender being refused, he can counter- 
claim under Ballinger Codes & St. An- 
not. § 4913 (Pierce Code, § 380). 
Palmer v. La Rault, 99 P. 1036, 51 
Wash. 664, 21 L.R.A.N.S. 354, 


19. Ahrens v. Fenton, 115 N.W. 
233, 188 Iowa 559; Pinsky v. Gold- 
smith, 159 N.Y.S. 848, 95 Misc. 640 
[dist Wood vy. Hitchcock, 20 Wend. 
(N-Y.), 47]. 

20. Effect of: 

Payment into court as admission in 
action or suit: 

In admiralty see Admiralty § 230. 

On marine insurance policy see Ma- 

rine Insurance § 561. 
Tender as admission of liability gen- 

erally see supra § 67 

21. Hardegree v., Riley, 122 So. 


Or.—Oregon R., ete., Co. v. Oregon 
Real Estate Co., 10 Or. 444. 

Pa.—Berkheimer v, Geise, 82 Pa. 
64; Bailey v. Bucher, 6 Watts 74. 

Wis.—Borkowski v. Langen, 198 N. 
W. 389, 1883 Wis. 481; Fox v. Wil- 
liams, 66 N.W. 357, 92 Wis. 320; 
Schnur vy. Hickox, 45 Wis. 200. 


Eng.—Cox v. Brain, 3 Taunt. 95, 
128 Reprint 39. 


Can.—Canadian Ry. Accident Ins. 
Co. v. Haines, 44 Can.S.C. 386, 21 Ann. 
Cas. 916 [dism appeal 20 Man. 69]. 


23. See supra § 97. 

24. See supra § 97. 

25. U.S.—Ye Seng Co. v. Corbitt, 
9 F. 423. 

N.Y.—Johnson v. Columbian Ins. 
Cos, 2 Fohns. )325. 

Pa.—Berkheimer vy. Geise, 82 Pa. 
64. . 
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te the form of the action,?® or that the action was 
prematurely brought;?7_ and where tender and pay- 
ment into court is of the difference between plain- 
tiff’s demand and set-off, it admits the justness of 
plaintiff’s demand;?8 but tender and payment into 
court does not admit liability for more than what 
is tendered2® or all alleged grounds of recovery,*° 
and defendant may interpose any consistent defense, 
showing that he is not liable for a greater sum.** 


TENDER 


[$§ 100-103 


It has been held that a plea of tender, to operate 
as an admission, must accord strictly with the de- 
mand.?2, Where there are two or more counts set 
out in the declaration, a deposit, without specifying 
to which count the-deposit is to be applied, is an 
admission of a liability for the sum deposited on 
some one of the counts,?? but it is not an admis- 
sion of a liability on any particular count,?* nor of 
a liability on all.?® 


X. EVIDENCE 


{§ 101] A. Presumptions and Burden of Proof*® 
—1. In General. The burden of proving a tender 
rests upon the party alleging a tender,*" and tenders 
being stricti juris, nothing is presumed in their 
favor.28 The tenderer must prove that he was able, 
ready, and willing to pay,*® and the fact that a stat- 
ute authorizes a tender in writing*® does not change 
the rule.t: If money was tendered, the debtor must 
prove that the amount due was tendered.*? and that 
he had the exact amount or more at hand,** and the 
kind of money tendered.** If a check was tendered 
the burden is on the tenderer to prove a waiver of 
objections to this medium of tender.*® He must 
prove the time where the tender was made,*® that 
the tenderee had authority to accept the tender,** 
and that the tender was refused.*® He must also 
show that he has kept the tender good*® and that 


Wash.—Sanborn v. Dentler. 166 P. 36. 
62, 97 Wash. 149, 6 A.L.R. 749. 

W.Va.—Newmean, v. Levi, 81 S.E. 
1036, 74 W.Va. 223. 


Proof of tender: 
a“ oyeees right to costs see Costs 


the money was brought into court.®® 


[§ 102] 2. Fender of Specific Articles. If chat- 
tels were tendered, the tenderer must show that he 
was ready with them at the time and place of de- 
livery, and that they were set apart or otherwise 
designated,®1 and that they were of the kind in 
which the debt was payable.5? If a statute requires 
goods to be inspected, surveyed, or gauged, a com- 
pliance with the statute must be shown.® 


[$ 103] B. Admissibility. The rules governing 
the relevancy, materiality, competence, and admis- 
sibility of evidence generally®4 apply where issues 
are raised involving tenders.5> In the notes will 
be found applications of general rules in determin- 
ing the admissibility of evidence sought to be intro- 
duced as to the fact of tender,®* the waiver of a 


Privette, 100 S.E. 79, 178 N.C. 70. 
eRe as sufficient tender see supra 


Eng.—Archer v. English, 1 M.&G. 
873, 39 E.C.L. 1073, 1383 Reprint 585. 


26. Bailey v. Bucher, 6 Waits 
(Pa.) 74. 

27. See Actions § 399 note 97. 

28. Williamson v. Baley, 78 Mo. 
636. 

Tender of balance due over offset 
see supra § 11. 


29. Union Marine Ins. Co. v. 
Charles D. Stone & Co., 15 F.(2d) 937; 


Donnell v. Columbian Ins. Co., 7 F. 
Cas.No. 3,987, 2 Sumn. 366; Spalding 
v. Vandercook, 2,Wend. (N.Y.) 431; 


Simpson y. Carson, 8 P. 325, 11 Or. 
361. 


so. Snow v. Mills, 22 F.Cas.No. 
18,146, 3 Cliff. 608; Griffin v. Harri- 
man, 38 N.W. 1389, 74 Iowa 436. 


$l. Mulcahy v. Milford, 213 Ill. 
Apn. 423, 427 [quot Cyc]; Clarke v. 
Lyon County, 7 Nev. 75; Wilson v. 
Doran, 17 N.E. 688, 110 N.Y. 101, 15 
N.Y.Civ.Proe. 96; Heller v. Katz, 114 
N.Y.S. 806, 62 Misc. 266, 1 Civ.Proc. 
N.S. 59; Spalding v. Vandercook, 2 
Wend. (N.Y.) 481; Brown v. Fink, 48 
N.C. 8378; Eason v. Sutton, 20 N.C. 
622. 

[a] Thus, payment into court of 
part of the amount sued for does 
not bar the defense that the action 
was prematurely brought as against 
the balance of the claim. Mulcahy vy, 
Milford, 213 Ill.App. 423. 


32. Southern Mut. Ins. Co. v. Pike, 
34 La.Ann. 825. 


383. Hubbard v. Knous, 
(Mass.) 556. 


s4 Hubbard v. Knous, supra. 
35. Hubbard v. Knous, supra. 


7 Cush. 


Oe dee debt see Mortgages § 


37. McCalley v. Otey, 12 So. 406, 
99 Ala. 584, 42 Am.S.R. 87; Park v. 
Wiley, 67 Ala. 310: Tuthill v. Morris, 
81 N.Y. 94; Stieglitz v. Cohen, 126 N. 
Y.S. 145, 69 Mise. 634; North Penn- 
svlvania R. Co. v, Adams, 54 Pa. 94, 
93 Am.D. 677; Davis v. Nelson, 50 A. 
1094, 73 Vt. 328; Richardson v. Baker, 
DAV Calor 3 


38. King v. Finch, 60 Ind. 420; 
Johnson v. Triggs, 4 Greene (Iowa) 
ou pecta vy. Dennman, 1 N.J.Law 

, 296. 


39. Pulsifer v. Shepard. 36 Ill. 513; 
Otis v. Barton. 10 N.H. 483; Ladd vy. 
Mason, 10 Or. 308. 


[a] Refusal to receive money does 
not dispense with the necessity of 
showing an existing ability to make 
payment by having the money within 
convenient reach. Wynkoop v. Cow- 
ing, 21 Tll. 570. 


{[b] If tender was made by bank 
check it must be proven that the 
tenderer had sufficient funds on de- 
posit to meet it. Poague v. Greenlee, 
22 Gratt. (63 Va.) 724. 


Necessity of ability to perform see 
supra § 40. 


40. See supra § 43. 
41. Ladd v. Mason, 10 Or. 308. 


42. Adams v. Greig, 85 N.W. 1078, 
126 Mich. 582. 


43.. Benson Bank vy. Hove, 47 N.W. 
449, 45 Minn. 40. 


44, Koehler v. Buhl, 54 N.W. 157, 
94 Mich. 496. 


Pea of tender see supra §§ 26- 


45. Roanoke R. & Lumber Co. v. 


Waiver of objections to check as 
tender see supra § 33. 


46. Braumann y. Vanderpoel, 56 
N.Y.S. 216, 26 Mise. 786. 


Time of tender see supra §§ 18-22. 


47. Stevens v. Taylor, (Tex.Civ. 
App.) 102 S.W. 791. 


To whom tender may be made see 
supra §§ 55-59. 


48. Adams v. Greig, 85 N.W. 1078, 
126 Mich. 582: Smith v. Mould, 149 N. 
Y.S. 552, 87 Misc. 199 [aff 154 N.Y.S. 
783, 170 App.Div. 930]. 


49. Kinney v. Pollak, 137 So. 669, 
223 Ala. 654; McCalley v. Otey, 12 So. 
406, 99 Ala. 584, 42 Am.S.R. 87; Long 
v. Howard, 35 Iowa 148; Wagman v. 
Bakst, 164 N.Y.S. 28, 99 Misc. 276. 


Necessity of keeping tender good 
see supra §§ 61, 62. 


50. Derby v. Bell, 117 So. 8, 217 
Ala. 529 [den cert 117 So. 7, 22 Ala. 
App. 441]; Commercial Fire Ins. Co. 
v. Allen, 1 So. 202, 80 Ala. 571. n 


Necessity of bringing money into 
court see supra §§ 87-89. 


51. Hambel v. Tower, 14 Iowa 530; 
Burns v. Welch, 8 Yerg. (Tenn.) 117. 


52. Hawley v. Mason, 9 «Dana 
(Ky.) 32, 33 Am.D. 522. 


53. Jones v. Knowles, 30 Me. 402. 
54. See Evidence §§ 89-1729. 
55. See cases infra this section. 


56. [a] Evidence held admissi- 
ble.—(1) Hirsh v. Ogden Furniture 
& Carpet Co., 160 P. 283, 48 Utah 434. 
(2) Evidence of a waiver of tender 
has been held competent to support a 
plea of tender. Holmes vy. Holmes, 9 
N.Y. 525, 1 Seld. 540. (3) An entry 
of an offer and refusal in a day-book 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 103-106] 


tender,®’ the ability to perform,®® the sufficiency of 
the amount of the tender,®® the value of drafts 
» tendered,®° and the refusal of the tender.®! 


[§ 104] C. Weight and Sufficiency. General rules 
relating to the weight and sufficiency of evidence 
in civil actions*? apply where issues are raised in- 
The party having the burden of 
establishing a tender must prove it by clear and con- 


volving tenders. 


_ {§ 105] A. InGeneral. The rules governing trials 
in civil actions generally’? apply in actions in which 


tenders are involved.73 


[§ 106] B. Questions for Court or Jury. In ac- 
cordance with the rules as applied in trials in civil 
eases generally,’* it is for the jury to determine 
Accordingly, where 
the facts are in dispute, it is for the jury to say 
whether a tender was made,7® or waived,’? or made 


disputed questions of fact.75 


kept for the purpose of entering daily 
transactions, made by a clerk of 
plaintiff’s attorney, since deceased, is 
admissible in evidence to prove a 
tender. Marks v. Lahee, 3 Bing.N. 


vee 408, 32 E.C.L. 193, 182 Reprint 
67. 
[b] Evidence held inadmissible.— 


(1) Admission of testimony by the 
clerk of court that ‘$5 and cost was 
put up as a tender” is improper, in 
the absence of evidence of a tender 
having been made to either of plain- 
tiffs or their attorneys, and in the ab- 
sence of showing as to the amount of 
cost ‘put up.” Vollbracht v. Western 
Union Telegraph Co., 219 Ill.App. 563. 
(2) WParol evidence of a tender ina 
justice’s court, made for the purpose 
of charging plaintiff with costs. The 
tender must be proved by the record. 
Seibert v. Kline, 1 Pa. 38. 


57. [a] Evidence held admissi- 
ble-—Woolner v. Hill, 93 N.Y. 576; 
Hirsh v. Ogden Furniture & Carpet 
Co., 160 P. 283, 48 Utah 434. 


[b] Evidence held inadmissible.— 
A waiver of a tender cannot be estab- 
lished by requiring defendant to state 
whether, if made, he would have re- 
ceived it. Bluntzer v. Dewees, 15 S. 
W. 29, 79 Tex. 272. 


58. [a] Evidence held admissi- 
ble-—Where no money was produced, 
but the debtor informed the creditor 
that he then had the money ready to 
pay, it was held error to exclude evi- 
dence that the debtor had the money 
with him ready to pay. Pinney v. 
Jorgenson, 6 N.W. 376, 27 Minn. 26. 


[b] Evidence held inadmissible.— 
Evidence that the debtor had at the 
time money on deposit in a_ bank. 
Myers v. Byington, 34 Iowa 205, 


59. [a] Evidence held admissi- 
ble.—Sparks v. Green, 67 S.E, 230, 85 
S:.G.- 109. ; 


60. [a] Evidence held admissi- 
ble.—(1) In an action on a life in- 
surance policy, evidence that a draft 
presented by a telegraph company to 
the defendant, in payment of a 
premium, would be cashed by_ the 
local banks. Smith v. Reserve Loan 
Life Ins. Co., 184 S.W. 464, 267 Mo. 
342. (2) And so is evidence that tne 
telegraph company drawer of a draft 
tendered to defendant, kept sufficient 
funds in a local bank to pay the draft. 
Smith v. Reserve Loan Life Ins. Co., 
supra. 


[62 C. J.—35] 
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vincing evidence,** but evidence beyond a reason- 
able doubt is not required.®® 
found cases in which the evidence was held suffi- 
cient®® or insufficient®’ to establish a tender; suffi- 
cient to show that tender was not made in good 
faith;°* insufficient to show excuse for nontender;*®® 
insufficient to show ability to perform;'® insuffi- 
cient to show refusal of tender.” 


In the notes will be 


to the proper person,’® or whether the tender was 
sufficient in amount,’® and whether the tenderee 


had an opportunity to determine such sufficiency,®°® 


jury.83 


61. [a] Evidence held inadmissi- 
ble.-—The declarations of the party, 
made at the time of the refusal of the 
tone Mahone v. Reeves, 11 Ala. 
345, 


62. See Evidence §§ 1730-1806. 
63. See cases infra this section. 


64. 
117 F. 89, 54 C.C.A. 475. 


Ala.—Butler v. Hannah, 15 So. 641, 
103 Ala. 481. 


Ga.—Hudson v. Goff, 3 S.E. 152, 77 
Ga. 281. 


Ill.—Pulsifer v. Shepard, 36 Ill. 513; 
Steele v. Biggs, 22 Ill. 643. 


Mich.—Adams v. Greig, 85 
1078, 126 Mich. 582; Engle v. Hall, 7 
N.W. 239, 45 Mich. 57; Proctor v. 
Robinson, 35 Mich. 284; Potts v. 
Plaisted, 30 Mich. 149. 


Minn.—Davies v. Dow, 83 N.W. 50, 
80 Minn. 223; Flanigan v. Seelye, 55 
N.W. 115, 53 Minn. 23; Benson Bank 
v. Hove, 47 N.W. 449, 45 Minn. 40. 


N.J.—Arrowsmith v. Van Harlin- 
gen, 1 N.J.Law 29. 


65. Kerney v. Gardner, 27 Ill. 162. 


66. Bradbury v. Crites, 281 S.W. 
725, 312 Mo. 694; Robinson v. Ward, 
8 Q.B. 920, 55 E.C.L. 920, 115 Reprint 
1120; Harding v. Davis, 2 C.&P. 77%, 
12 E.C.L. 460, 172 Reprint 35. 


67. ‘Bradford v. Fidelity Savings & 
Loan Society, 170 P. 404, 177 Cal. 247; 
Hudson v. Goff, 3 S.E. 152, 77 Ga. 
281. 


[a] Evidence that a party fur- 
nished money to his attorney with 
which to make a tender is not of itself 
proof that a tender was made. Hud- 
son v. Goff, 3 S.E. 152, 77 Ga. 281. 


[b] Evidence that debtor is finan- 
cially able to pay is not sufficient. 
Hawley v. Mason, 9 Dana (Ky.) 32, 
33 Am.D. 522. 


68. McCarthy v. Grider, 237 P. 751, 
72 Cal.App. 393. 


69. Simmons v. Swan, 11 -F.(2d) 
267 [cert gr 47 S.Ct. 91, 273 U.S. 675, 
71 L.Ed. 834]; Murphy v. Bridge, 229 
P. 710, 68 Cal.App. 383. 


70. Los Angeles Inv. Co. v. Wil- 
son, 212 P. 211, 60 Cal.App. 53. 


[a] Evidence that third party 
would have loaned money for the pur- 
pose of the tender is insufficient, un- 
less it be also proven that the third 


U.S.—McCormick v. Lilienthal, | 


N.W. } 
499; 


or whether the sum tendered was in full satisfac- 
tion and received on those terms,®! or was made to 
buy peace,*? and, generally, the question as to 
whether a tender was made conditionally is for the 
Whether objections to the tender were 
waived,** whether the tender was refused,** and 


party was present with the money 
and said he would let the debtor have 
it for that purpose. Sargent v. 
Graham, 5 N.H. 440, 22 Am.D. 469. 


71. Smith v. Mould, 149 N.Y.S. 552, ° 


87 Misc. 199 [aff 154 N.Y.S. 783, 170 
App.Div. 930]. 


72. See Trial [38 Cyc 1238]. 
See cases infra §§ 106, 107. 
See Trial [38 Cyc 1536]. 
See cases infra this section. 

» Nedow v. Porter, 81 N.W. 256, 
122 Mich. 456; Yulsman v. Levy, 101 
Pa.Super. 71; Howell v. Listowell 
Rink, ete., Co., 13 Ont. 476. 

77. Wheelden v. Lowell, 50 Me. 
Schayer v. Commonwealth Loan 
Co. 739) N-E.. 1110, 163) Mass2%3224 
Guthman v. Kearn, 1 N.W. 129, 8 Neb. 
502; Case v. Kortz, 20 Ohio Cir.Ct.N. 
S. 506. 

78. Wilson v. Doran, 17 N.E. 688, 
110 N.Y. 101, 15 N.Y.Civ.Proc. 96. 


79. Milburn v. Milburn, 4 U.C.Q.B. 
(Ont.) 179. 


Milburn v. Milburn, supra. 
Jenks v. Burr, 56 Ill. 450. 
Nye v. Chase, 50 Vt. 306. 


Taylor v. Hemphill, (Tex.Civ. 
App.) 238 S.W. 986 (dismissed for 
want of jurisdiction); Eckstein v. 
Reynolds, 7 A.&E. 80, 34 E.C.L. 66, 112 
Reprint 401; Marsden y. Goode, 2 C. 
&K. 133, 61 E.C.L. 133. 


84. Ga.—Wiggins v. Sheppard, 90 
S.E. 56, 145 Ga. 835. 


Ind.—Beatty v. Miller, 94 N.E. 897, 
47 Ind.App. 494. 


eae ae ho v. Robson, 17 Minn. 


83. 


Mo.—Smith v. Reserve Loan Life 
Ins. Co., 184 S.W. 464, 267 Mo. 342. 


Neb.—Guthman v. Kearn, 1 N.W. 
129, 8 Neb. 502. 


[a] Whether a tender of the full 
amount was waived is for the jury. 
Nelson v. Robson, 17 Minn. 284. 


[b] Whether the actual produc- 
tion of the money or thing was dis- 
pensed with is a question of fact 
to be determined by the jury. Guth- 
man v. Kearn, 1 N.W. 129, 8 Neb. 
502. 


85. Wiggins v. Sheppard, 90 S.E. 
56, 145 Ga. 885; Yulsman vy. Levy, 
101 Pa.Super. 71. - 
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whether it was kept good®* are also questions for 
the jury. But the question whether the money has 
been brought into court is for the court to deter- 
mine as an act done in its presence and shown by 
the records,’? and where the facts bearing upon 
a question of tender are uncontroverted, or clearly 
warrant but one conclusion, the question whether 
a tender has been made is purely a question of law.** 


TENDER 
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[§§ 106-108 


[§ 107] C. Instructions. The rules governing in- 
structions to the jury in civil actions generally*® 
apply to instructions in actions in which issues are 
raised involving tenders.°° The jury may be in- 
structed as to the effect of a tender.®! Instructions 
which ignore the question of keeping the tender good 
are erroneous.®? 


XII. JUDGMENT 


[§ 108] The rules governing judgments in civil 
actions generally®® are applicable to actions in which 
tender is in issue.®* If after money has been brought 
into court on a tender, plaintiff elects to take the 
money tendered, the money will be ordered paid over 
to him and a judgment entered dismissing the ac- 
tion.°® In such case plaintiff is entitled to the 
amount tendered without a judgment,®® but he may 
take a judgment where it is essential to his right.®7 
If plaintiff takes issue on the plea of tender and 
fails to prove any more to be due than the sum 
tendered and brought into court, such tender bars 
the right to a judgment for plaintiff for the amount 
tendered. Defendant is entitled to a judgment and 
plaintiff to the sum paid in.°* If plaintiff with- 


draws the money tendered and proceeds with the 
action and:the tender is found insufficient in amount, 
it has been held that he may have judgment for 
the excess.°® If he refuses to accept the tender and 
proves liability for more than the amount tendered 
he may have judgment for the balance or for the 
whole amount, the amount tendered being credited 
as a payment on the judgment,” according to the 
practice in the particular jurisdiction. Where a 
tender is invalid, and plaintiff obtains a verdict 
for more than the tender, plaintiff is entitled to 
judgment for the whole amount of the verdict.* If 
the money has been tendered, but not paid into court, 
plaintiff is entitled to a judgment for the amount 
tendered;* and, in accordance with the general 


86. Beiseker v. Moore, 174 F. 368, 
98 C.C.A. 272; Fortson v. Strickland, 
99 S.E. 147, 23 Ga.App. 607. 


fa] Thus, in a suit on a note, 
where defendant testified that on its 
due date he tendered cash which 
plaintiff refused to accept, and that 
he then turned the money over to his 
bookkeeper, who might have put it in- 
to the bank or have paid it out, a 
directed verdict in favor of the plea 
of tender is error. Fortson v. Strick- 
land, 99 S.E. 147, 23 Ga.App. 607. 


87. Knox v. Light, 12 Ill. 86; Gil- 
patrick v. Ricker, 19 A. 165, 82 Me. 
185; Neldon v. Roof, 38 A. 429, 55 N. 
J.Eq, 608. 


[a] Where the tender is made un- 
der a statute by depositing the mon- 
ey in court the court will inform it- 
self. whether the money has been 
brought in without the aid of a jury. 
Newton v. Allis, 16 Wis. 197. 


88. Southern Cotton Oil Co. v. 
Dowling,:-85 So. 544, 204 Ala. :303; 
Pleasant v. Arizona Storage ‘& Dis- 
tributing Co., 267 P. 794, 34 Ariz. 68; 
Wheelock v. Tanner, 39 N.Y. 481; Bell 
as eae (Tex.Civ.App.) 7 S.W.(2d) 

02. . 


S93. See Trial [38 Cyc 1594 et seq.]. 
so. See cases infra this-:section. 
91. Zells v. Stockwell, 137 N.W. 
67, 171 Mich. 268. 
wen Dunbar v. De Boer, 44 Ill.App. 
93. See Judgments 33 C.J. p 1042. 


94. See cases infra this section. 


95. Monroe v. Chaldeck, 78 Ill. 429; 
Griffiths v. Ystradyfodwg School Bd., 
24 Q.B.D. 307. 


* 96 Wolmerstadt v. Jacobs, 16 N. 
W. 217, 61 Iowa 372. : 


97. Wolmerstadt v. Jacobs, 16 N. 
W. 217, 61 Iowa 3872. 


98. Ala.—Birmingham Paint & 
Roofing Co. v. Crampton, 39 So. 1020; 
Syson v. Hieronymus, 28 So. 967, 127 
Ala. 482; Foster v. Napier, 74 Ala. 
393; Jaffe Jewelry Co. v. Ellsworth, 
55 So. 457, 1 Ala.App, 466. 


Colo.—Sunply Ditch Co. v. Elliott, 
15 P. 691, 10 Colo. 327, 3 Am.S.R. 586. 


Ill.— Leonard v. Patton, 106 Ill. 99; 
Cilley v. Hawkins, 48 Ill. 308. 


een v. Armstrong, 18 Ind. 


Kan.—Elder v. Elder, 23 P. 600,. 43 
Kan. 514. 


Mich.—Wetherbee v. Kusterer, 2 N. 
W. 45, 41 Mich. 359. 


Miss.—Memphis Mach. Works v. 
Aberdeen, 27 So. 608, 77 Miss. 420. 


N.Y.—Wilson v. Doran, 39 Hun 88 
[rev 17 N.E. 688, 110 N.Y. 101, 15 N. 
Y.Civ.Proc. 96]; Logue v. Gillick, 1 
E.D.Smith 398; Cleveland v. Toby, 
36 Misc. 319, 73 N.Y.S. 544; Fallon v. 
Farber, 30 Mise. 626, 62 N.Y.S. 742; 
Cagliostro v. Corporale, 26 Misc. 818, 
56 N.Y.S. 1027. 


Ohio.—Foote v. Palmer, Wright 
336. But see Fuller v, Pelton, 16 Ohio 
457 (holding that plaintiff is entitled 
to sum found due and tendered). 


Pa.—Cornell v. Green, 10 Serg.&R. 
14; Sheehan vy. Rosen, 12 Pa.Super. 
298; Dannenhauer vy. Woods, 16 Pa. 
Dist. 226, 38 Pa.Co. 258; Beaver v. 
Whiteley, 3 Pa.Co, 613; Sharpless v. 
Dobbins, 1 Del.Co. 25. 


mae v. Randolph, 15 S.C.L. 


Wis.—Lewis v. Larson, 45 Wis. 353. 


Eng.—Smith v. Vale, 2 Esp. 607, 170 
Reprint 470; Elliot v. Callow, 2 Salk. 
597, 91 Reprint 506. 


[a] In Missouri, while Rev. St. 
(1909) §§ 2280-2282, 7451-7553, au- 
thorize a deposit in court of the 
amount tendered, without obtaining a 
rule against the plaintiff, the effect is 
just the same as it was at common 
law, and, as the payment into court 
is in effect a payment to plaintiff, 
judgment should be for defendant, if 
plaintiff does not recover a judgment 
for more than the tender. Sanders & 
Adkins v. John Q. Mosbarger & Son, 
141 S.W. 720, 159 Mo.App. 488. John- 
son v. Garlichs, 63 Mo.App. 578. 


Right of tenderee to withdraw 
money paid into court generally see 


supra § 96. 


99. Smith v. Whitham, 204 I'l. App.. 


110; Reed v. Armstrong, 18 Ind. 446; 
Dresser v. Witherle, 9 Me. 111. 


1. Dickinson vy. Boyd, 82 IIll.App. 
251; Call v. Lothrop, 39 Me 434. 


sie Ga.—Bennett v. Odom, 30 Ga. 


Ind.—Barnes v. Bates, 28 Ind. 15; 
Reed v. Armstrong, 18 Ind. 446; Mar- 
i v. Bott, 46 N.E. 151, 17 Ind.App. 


Iowa.—Ahrens v. Fenton, 115 N.W. 
233, 138 Iowa 559. 


N.J.—Ridley v. Brockhurst, 92 A. 
58, 86 N.J.Law 697. 


N.Y.—Hall v. Superb Iron & Bronze 
Co., 191 N.Y.S. 690; Friedman v. Erste 
Kaiser Franz Joseph Unterstiitzungs 
Verein, 104 N.Y.S. 908; Goldstein v. 
Stern, 9 N.Y.S. 274; Murphy v. Gold, 
ete., Tel. Co., 3 N.Y.S. 804; Dakin vy, 
Dunning, 7 Hill 30, 42 Am.D. 33. 


Pa.—Thomas y. Nichols, 77 Pa.Su- 
per. 82. 


Tex.—Erie Tel., etc., Co. v. Grimes, 
17 S.W. 831, 82 Tex. 89; Hennessey v. 
Brewer, (Civ.App.) 282 S.W. 617. 


Wash.—Traynor vy. White, 8 f 
8238, 44 Wash. 560. 5 


frat Bry v. Hickcox, 45 Wis. 


{a] A finding for a less sum than 
the amount paid in imports a finding 
against the tender. Berkheimer v. 
Geise, 82 Pa. 64. 


3. Zells v.-Stockwell, 187 N.W. 67, 
171 Mich. 268. 


4 Conn.—Rowell v. 
355, 87 Conn. 157. 


Ill—Monroe vy. Chaldeck, 78 Tl. 
429; Smith v. Whitham, 204 Ill.App. 
110; Supreme Tent, Knights of Mac- 
cabees v. Hammers, 81 Ill.App. 560. 


sae ap MR ss oe v. Hawes, 8 Mass. 


Ross, 87 A. 


ge Fy ee eae v. Kitchell, 2 N.J. 


Law 168. 
N.Y.—Rosenbaum v. Greenbaum, 31 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rule,> when the issue has been found for defendant, a | judgment non obstante veredicto is proper.® 


[§ 109] General rules governing 
actions’ ordinarily apply to actions involving ten- 
Thus most errors not raised in the court be- 
low cannot be urged on appeal;® findings of fact 


der.® 


XTII REVIEW 


appeals in civil 
disregarded. 


will not be disturbed if they are reasonably sup- 


_ *TENDER.’ In its ordinary sense, as understood 
in everyday language,? in contrast to the strict le- 
gal signification of the word, it is said that “tender” 
is synonymous with “offer,’* and that, in instruc- 
tions, it is not necessary to define it.® 


In railroad parlance. The small car® carrying 


Mise. 787, 65 N.Y.S. 212; Fallon v, 
Farber, 28 Misc. 197, 59 N.Y.S. 11. 


Eng.—Chapman v. Hicks, 2 Cromp. 
&M. 633, 149 Reprint 914; Pether v. 
Shelton, Str. 638, 93 Reprint 750. 


[a] Where the tender is to only 
part of the demand, it has been held 
that plaintiff is not entitled to sign a 
judgment for the whole demand. 
Chanman vy. Hicks, 2 Cromp.&M. 633, 
149 Reprint 914. * 


5. See Judgments § 112. 


6. Gilpatrick v. Ricker, 19 A. 165, 
eee 185; Claflin v. Hawes, 8 Mass. 


7 Generally see Appeal and Error 
3 C.J. p 256. : 


8 See cases infra this section. 


9. Hall v. Norwalk Fire Ins. Co., 
17 A. 356, 57 Conn. 105; Mitchell v. 
Vermont Copper Min. Co., 67 N.Y. 280, 
[aff 40 N.Y.Super. 406]. 


[a] Thus (1) an objection that 
there was a joint tender of a gross 
sum by debtors bound severally (Hall 
v. Norwalk Fire Ins. Co., 17 A. 356, 56 
Conn. 105), (2) or that the tender im- 
ports a condition (Hall v. Norwalk 
Fire Ins. Co., supra), (3) or that there 
was a want of authority to receive 
the tender (Mitchell v. Vermont Conv- 
per Min. Co., 67 N.Y. 280 [aff 40 N.Y. 
Super. 406]), cannot be raised for the 
first time on appeal. 


10. Hall v. Norwalk Fire Ins. Co., 
17 A. 356, 57 Conn, 105. 


[a] Thus a finding that the tender 
was unconditional is conclusive on 
appeal. Hall v. Norwalk Fire Ins. 
Gos, 17 A. 356, 57 Conn.” 105. 


11. Hall v. Norwalk Fire Ins. Co., 
17 A. 356, 57 Conn. 105; Squire Dinge 
Co. v. McDonald, 61 Ill.Anp. 607; Zells 
vy. Stockwell, 137 N.W. 67, 171 Mich. 
268. 


[a] Thus, if the verdict is for an 


' amount greater than that tendered, 


any error in giving or denying in- 
structions will not be considered. 
Squire Dinge Co. v. McDonald, 61 Ill. 
App. 607; Zells v. Stockwell, 137 N.W. 
67, 171 Mich. 268. 


12. Ill.—McDaniel v. Upton, 45 Ill. 
App. 151. 

Iowa.—Johnson v, Triggs, 4 Greene 
97; 


Mass.—Grover v. Smith, 42 N.E. 
555, 165 Mass. 132, 52 Am.S.R. 506; 
Brickett v. Wallace, 98 Mass. 528.: 


Pa.—Seibert v. Kline, 1 Pa. 38. 


pled.? 


mature ;° 


Vt.—Chipman v. Bates, 5 Vt. 148. 
1. Tender: 


In technical sense of money tender 
see Tender ante § 1. 

Of: 

Performance see Contracts §§ 746— 
763; Sales §§ 312-317; Vendor 
and Purchaser [39 Cyc 1546-1550 
(by vendor), 1561-1566 (by pur- 
chaser) ]. 


Services by pilot as affecting com- 
pensation see Pilots §§ 36-47. 


Vecitaion tender see Payment §§ 20- 


2. Central Lumber & Mfg. Co. v. 
Reyburn, (Mo.) 195 S.W. 576, 578. 


3. Central Lumber & Mfg. Co. v. 
Reyburn, supra. See Smith y. Lewis, 
26 Conn. 110, 119; Jose v. Aufder- 
heide, (Mo.) 293 S.W. 476, 479. 


Tender legally or technically used 
see Tender ante p —. 


4 Smith v. Lewis, 26 Conn. 110, 
119; Jose v. Aufderheide, (Mo.) 293 
S.W. 476, 479; Central Lumber & Mfg. 
ee v. Reyburn, (Mo.) 195 S.W. 576, 


[a] Properly used in instruction. 
—Instruction that, if seller “‘tender- 
ed” pbuilding materials to buyer and 


latter refused them, seller could re-]|, 


cover their value, held not erroneous 
in using word “tendered”; it being 
used in its ordinary sense of “offer- 
ed,” rather than in the strict legal 
sense. Central Lumber & Mfg, Co. v. 
Reyburn, (Mo.) 195 S.W. 576, 578. 


[b] “ender of “payment” and 
“nerformance” distinguished.—(1) 
“The word ‘tender’ as used in such 
connection, [performance of contract] 
does not mean the same kind of offer 
as when it is used with reference to 
the payment or offer to pay an ordi- 
nary debt due in money. Smith v. 
Lewis, 26 Conn. 110, 119 [quot Jose 
v. Aufderheide, (Mo.) 293 S.W. 476, 
479]. (2) It only means a readiness 
and willingness, accompanied with an 
ability on the part of one of the par- 
ties to do the acts which the agree- 
ment requires him to perform, pro- 
vided the other will concurrently do 
the things which he is required by it 
to do.” Smith v. Lewis, 26 Conn. 110, 
119 [quot Jose v. Aufderheide, (Mo.) 
293 S.W. 476, 479]. To same effect 
Central Lumber & Mfg. Co. v. Rey- 
burn, (Mo.) 195 S.W. 576, 578. See 
also Contracts §§ 746-763. 


“Offer” 46 C.J. p 908. 
5. Central Lumber & Mfg. Co. v. 


ported by the evidence;!® harmless error will be 
A tender which was not pleaded in 
an action in a lower court cannot be pleaded in the 
appellate court,?? 


water and fuel for the engine, and to which the first 
passenger or freight car of the train is usually cou- 


Used adjectively. Feeble from immaturity; im- 
as employed in the phrases: 
age,” and “tender years.” 


“Tender 


Reyburn, (Mo.) 195 S.W. 576, 578. 
"6... <“Car? 9. C.J. p 1283: 


7 Winkler v. Philadelphia, etc., R. 
Co., 58 A. 90, 20 Del. 80, 86. 


Included by term “car”? see 9 C.J. 
p 1284 text and notes 17-20. 


8. Webster New Int. D. See cases 
infra notes 9, 10 


“Peeble” 25 C.J. p 1010. 
“Immature” 31 C.J. p 245. 


9. Russell v. Russell, 129 P. 467, 
20 Cal,App. 457, 460. 


[a] Ten year old child held not of 
such tender age as to ‘imperatively 
require the attention of a mother. 
Russell v. Russell, 129 P. 467, 20 Cal. 
App. 457, 460. 


10. Taber v. Taber, (Cal.) 290 P. 
36, 37; Russell v. Russell, 129 P. 467, 
20 Cal.App. 457, 461. 


fa] Held “children of ‘tender 
years.’ ”"—-Where children, whose cus- 
tody was involved in a divorce action, 
were nearly six and one’half years, 
and slightly more than three years 
old respectively, the court said: “Both 
are, therefore, children of ‘tender 
years.’’’ Taber y. Taber, (Cal.) 290 
P36, 3% 
{b] Held not child of “tender 
years.”—(1) Because Code Civ. Proc. 
§ 1750, provides that a child, if four- 
teen years of age, may choose its 


‘guardian and Civ. Code § 246 subd 2 


provides that, if a child is of tender 
years, ‘the mother should have its 
custody, it is held not to follow that 
a child is of “tender years” within 
Civ. Code § 246, until it is fourteen 
years of age, but sex and physical de- 
velopment are to be considered. Rus- 
sell v. Russell, 129 P. 467, 468, 20 Cal. 
App. 457, 461. (2) Child past ten 
years old cannot, as a matter of law, 
be held to be a child of “tender years.” 
Russell v. Russell, supra. 


[c] Im awarding custody of chil- 
dven.—(1) Under Civ. Code § 246 (2) 
‘neither parent is entitled to it as of 
richt;—but-. +.) if ‘the child weve 
tender years, it should be given to the 
mother” the provision held not man- 
datory but subject to trial court’s 
discretion. Taber v. Taber, (Cal.) 
290 P. 36, 37. (2) ‘There cannot be 
any fixed and certain age of minority 
which, in all cases and for all pur- 
poses, can be said to constitute a 
child of ‘tender years.’” Russell v. 
Russell, 129 P. 467, 20 Cal.App. 457, 
461. See also Divorce §§ 795, 797— 
803. 


*By CARLOS M. SANDOVAL (Tender—Territorial inclusive). 
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TENDING.?? 
TEN DOLLAR BILL.1? 
TENEMENT.?2 


to 16.28 


[§ 2] 2. Broad Original Legal Sense. As a broad, 
comprehensive word of description applicable to real 
estate, in its original and proper legal sense, it is 
said to signify anything that may be holden, or 


which is the subject of tenure.?® 


See Tend ante text and notes. 
12. See Ten ante. 


13. Tenement: 

For unlawful sale of intoxicants see 
eee ine Liquors § 203 text and 
note 63. 

Restrictive covenant against build- 
ing of see Deeds § 4538 

Within arson statute see Arson § 8 
note 77 [b]. 

errs tea tenement” see Hasements 

2, 
14. State v. Rowland Lumber Co., 

69 S.B. 58, 59, 153 N.C. 610. 


15. Orchard v. Wright-Dalton-Bell- 
Anchor Store Co., 125 S.W. 486, 225 
Mo. 414, 441, 20 Ann.Cas. 1072. 


16. Minnis v. Newbro-Gallogly Co., 
140 N.W. 980,-174 Mich. 635, 639, 44 
L.R.A.N.S. 1110. 


17. Com. v. eee 11 N.E. 116, 
144 Mass. 297, 29 


18. Minnis v. ean) ee ett Co., 
140 N.W. 980, 174 Mich. 635, 639, 44 
L.R.A.N.S. 1110. See infra §§ 2-7. 

19. See Property § 28. 

“Frank-tenement” see Frank § 2. 

{a] Does not import “fee.”—“The 
word ‘tenements’ . has never 
been construed ina will, independent- 
ly of other circumstances, to pass a 
fee.’ Wright v. Denn ex dem. Page, 
10 Wheat. (U.S.) 205, 238, °6 L.Ed. 
303. x 

“Tenure” post. 

‘20. Wright v. Denn ex dem. Page, 
10 Wheat. (U.S.) 205, 289, 6 L.Ed. 
303. 

21. 


11. 


Wright v. Denn ex dem. Page, 
10 Wheat. (U.S.) 205, 236, 6 L.Ed. 
303; Orchard v. Wright-Dalton-Bell- 
Anchor Store Co., 125 S.W. 486, 225 
Mo. 414, 440, 20 Ann.Cas, 1072. 


22. See Property § 22. 


“sToreditaments”’ compared see 
Property § 29 text and notes 33-40. 


“Land” compared see Property § 28 
text and note 13. 


“Hereditaments” 


cinta’ defined generally 35 C.J. p 
933. 


“and” defined in property 
see Property §§ 23-27. 


23. Bouvier L. D. [quot Oskaloosa 
Water Co. v. Oskaloosa Equalization 
Board, 51 N.W. 18, 19, 84 Iowa 407, 
5 L.R.A. 296 (quot. Hughes v. Milby, 
etc., Coal, etc., Co., 259 P. 559, 127 Okl. 
30, 31 I. 

24 Orchard v. Wright-Dalton-Bell- 


Anchor Store Co., 125 S.W. 486, 225 
Mo. 414, 439, 20 Ann.Cas. 1072. 


see Property §&§ 


sense 


[§ 1] A. As Noun—1. In Gen- 
eral. It is said the word has a wide signification ;1* 
is a word of extensive signification,1® of varied,?® 
or wide!? meaning; and many definitions are given 


TENDING—TENEMENT 
Phrases: 


“All the rest of my lands and tene- 


ments,”2° “lands and tenements,”?1 and “lands, ten- 
ements and hereditaments.”*? 


[§ 3] 3. Modern Restricted Sense. In a more be 
stricted sense,?* in its plain and ordinary meaning,?* 
in its vulgar acceptation,?®> in modern times,?® in 
modern use,”’ often in modern usage,?* and very 


frequently in publie usage,?® it is called also a “ten- 


ement house.’?° 


25. Black L. D. [quot Minnis v. 
Newbro-Gallogly Co., 140 N.W. 980, 
174 Mich. 635, 640, 44 L.R.A.N.S. 


1110]; 2 Blackstone Comm. p 16 [quot 
Com. v. Hersey, 11 N.E. 116, 144 Mass. 
297, 298; Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., 125 S.W. .486, 
225 Mo. 414, 440, 20 Ann.Cas. 1072]. 
See Musgrave v. Sherwood, 54 How. 
Pr. (N.Y.) 338, 358, 23 Hun 674, note 
[rev 23 Hun 669, 60 How.Pr. 339 and 
quot Boyd v. Kerwin, 15 N.Y.S. 721 
(‘in its ordinary acceptation”’)]. 


26. Abbott L. D. [quot Rose v. 
King, 30 N.E. 267, 49 OhioSt. 213, 
227,15 L.R.A. 160]. 

27. Anderson L. D. [quot Rose v. 


King, 30 N.E. 267, 49 OhioSt. 213, 227, 
15 L.R.A. 160]; Com. v. Clynes, 22 N. 


BE. 436, 150 Mass. 71, 72; Com. v. 
precy: 11 N.E. 116, 144 Mass. 297, 


28. Webster D. [quot Boyd vy. Ker- 
win, 15 N.Y.S. 721; Musgrave v. Sher- 
wood, 23 Hun (N.Y.) 674, 54 How.Pr. 
te (rev 23 Hun 669, 60 How.Pr. 
3 5 


29. Abbott L. D. [quot Rose v. 
King, 30 N.E. 267, 49 OhioSt. 213, 227, 
15 L.R.A. 160]. 


30. Webster D. [quot Boyd v. Ker- 
win, 15 N.Y.S. 721; Musgrave v. Sher- 
wood, 23 Hun (N.Y.) 674, 54 How.Pr. 
soa (rev 23 Hun 669, 60 How.Pr. 
3 ‘ 


“Tenement house” infra §§ 6, 7. 


31. Century D. [quot Kitching v. 
Brown, 73 N.E. 241, 180 N.Y. 414, 423, 
70 L.R.A. 742]; Hughes v. Milby, ete., 
Coal, etc., Co., 259 P. 559, 127 Okl. 30, 
31, [quot Oskaloosa) Water Co. v. 
Board, 51 N.W. 18, 19, 84 Iowa 407, 5 
L.R.A. 296 (where definition is “build- 
ing” instead of “dwelling’’)]. 


“Dwelling” 19 C.J. p 843. 


32. Century D. [quot Kitching v. 
Brown, 73 N.E. 241, 180 N.Y. 414, 423, 
70 L.R.A. 742]. 


“Inhabited” 31 C.J. p 1194. 
“Tenant” ante. 


" 33. “Dwelling house” 19 C.J. p 
43. 

384 “Apartment” 3 C.J. p 250. 

35. Webster D. [quot Boyd vy. Ker- 


win, 15 N.Y.S.' 721}. See 28 A.&EH. 
Enc.L. (2d ed) pp 44 45 [quot State 
v. Rowland Lumber Co., 69 S.E. 58, 
59, 153 N.C. 610 (giving this as defi- 
nition for “tenement house’), 


36. Century D. [quot Kitching v., 
Brown, 73 N.E. 241, 180 N.Y. 414, 423, 
70 L.R.A. 742). 


[a] Apartment compared.—‘The 
terms ‘tenement’ and ‘apartment’ are 
generically applicable to all kinds of 
human habitations; in the one case to 
any place of human abode, and, in the 
other to any division of such abode. 2 


The term has been defined .vari- 


ously as a dwelling*! inhabited by a tenant;*? a 
dwelling house?? or an apartment** in a building 
used by one family;*> 
homestead,**\ house,?® 


home,?* 
an 


a habitation,?® 
or other building ;4° 


Kitching v. Brown, 73 N.E. 241, 180 


N.Y. 414, 423. 
“Habitation” 29 C.J. p 200. 


37. Century D. [quot Kitching v. 
Brown, 73 N.E. 241, 180 N.Y. 414, 423, 
70 L.R.A. 742]. 


“Home” 29 C.J. p 767. 


38. Bouvier L. D. [quot Musgrave 
v. Sherwood, 53 How.Pr. (N.Y.) 311, 
315; Hughes v. Milby, etc., Coal, etc., 
Co,, 259 P. 5659, 127 Ok}. 30, 317: 


“Homestead” see Homesteads § 1. 


39. Abbott L. D. [quot Rose v. 
King, 30 N.E. 267, 49 OhioSt. 213, 227, 
15 L.R.A. 160]; Black L. D. [quot 
Minnis v. Newbro-GaHogly Co., 140 N. 
W. 980, 174 Mich. 635, 640, 44 L.R.A. 
N.S. 1110]; 2 Blackstone Comm. p 16 
[quot Com. v. Hersey, 11 N.E. 116, 144 
Mass. 297, 298; Orchard v. Wright- 
Dalton-Bell-Anchor Store Co., 125 S. 
W. 486, 225 Mo. 414, 440, 20 Ann.Cas. 
1072]; Bouvier L. D. [quot Oskaloosa 
Water Co. v. Board, 51 N.W. 18, 19, 84 
Iowa 407, 5 L.R.A. 296; Musgrave v. 
Sherwood, 53 How.Pr. (N.Y.) 311, 315 
(rev 54 How.Pr. 338, 358, 23 Hun 674 
[rev 23 Hun 669, 60 How.Pr. 339]); 
Hughes v. Milby, etc., Coal, ete., Co., 
259 P. 559, 127 Okl. 30, 31]. See Lig- 
not v. Jaekle, 65 A. 221, 72 N.J.Eq. 
233, 238. 

[a] Etymological mea —'It 
is, of course, elemental that the word 
‘tenement,’ etymologically speaking, 
would cover any sort of a house which 
was of a permanent nature and could 
be holden.” lLignot v. Jaekle, 65 A. 
221, 223, 72 N.J.Eq. 233, 238. 


{b] “It denotes simply a house; 
e. g. in the phrase ‘all that messuage 
and tenement.’” Abbott L. D. [quot 
Rose v. King, 30 N.E. 267, 49 OhioSt. 
213, 227, 15 L.R.A. 160]. 


{e] “It.is a house or building.”— 
Bouvier L. D. [quot Oskaloosa Water 
Co. v. Board, 51 N.W. 18, 19, 84 Iowa 
407, 5 L.R.A. 296]. 


“House” 30 C.J. p 472. 


40.. Black L. D. [quot Minnis v. 
Newbro-Gallogly Co., 140 N.W. 980, 
174. Mich. 635, 640, 44 L.R.AN.S. 
1110]; 2 Blackstone Gomm. p 16 [quot 
Com. v. Hersey, 11 N.E. 116, 144 Mass. 
297, 298; Orchard v. Wright- Dalton- 
Bell- Anchor Store Co., 125 S.Ww. BE 
225 Mo. 414, 440, 20 Ann.Cas. 1072 
Tungsten Co. of America v. Beac 
103 A. 632, 96 Conn. 519, 523. See Mil- 
ler v, Benton, 13 A. 678, 55 Conn. 529, 
544; Taylor v. Hart, is So. 546, 73 
Miss. 22, 30, 30 L.R.A. 716; Boyd Vv. 
Kerwin, 15 N.Y.S. 721; Musgrave v. 
Sherwood, 23 Hun (N. Y.) 674, 54 How. 
Pr. 338, 358 [rev 23 Hun 669, 60 How. 
Pr. 339 (“is applied to houses and 
other buildings’’)], 


Application of term.—(1) This 
term, “in its vulgar acceptation, is 
only applied to houses and other 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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abode;** an inferior dwelling house rented to poor | ments,”5? “entirely separate tenement,”®* “prem- 


— 


—- +) 


persons, or a dwelling erected for the purpose of being 
rented ;*? a part of a house so divided and separated 
as to be capable of being a distinct property or a 
distinet subject of lease;** everything that may be |... 
occupied under a lease;** and from its apparent 
analogy to tenancy and tenant,*® it is popularly used 
for a building, or distinct portion of a building, par- 
ticularly adapted to be let for short periods and at 
property held by a tenant;*™ 
rooms let in houses;#8 such part of a house as is 
separately occupied by a single family or person, 
in contradistinetion from the whole house.*® 


moderate rent;*® 


Phrases: “All that messuage or tenement,”®° “cer- 


tain messuage and tenement,’>1 


buildings, but in its original, proper 
and legal sense, it signifies everything 
that may be holden, provided it be of 
a permanent nature.” Black L. D. 
[quot Minnis v. Newbro-Gallogly Co., 
140 N.W. 980, 174 Mich. 635, 640, 44 
L.R.A.N.S. 1110]; 2 Blackstone Comm. 
p 16 [quot Com. v. Hersey, 11 N.E. 
116, 144 Mass. 297, 298; Orchard v. 
Wright-Dalton-Bell-Anchor Store Co., 
125 S.W. 486, 494, 225 Mo. 414, 440, 
20 Ann.Cas. 1072]. To same effect 
Bouvier L. D. [quot Oskaloosa Water 
Co. v. Oskaloosa Equalization Board, 
51 N.W. 18, 19, 84 Iowa 407, 5 L.R.A. 
296 (quot Hughes v. Milby, etce., Coal, 
ete,,Co:;, 259 -P. 1559;,) 227/01. 30; 31) 95 
Musgrave v. Sherwood, 53, How.Pr. 
(N.Y.) 311, 315 [rev 23 Hun 674, 54 
How.Pr. 338, 358 (rev 23 Hun 669, 60 
How.Pr. 339), and quot Boyd v. Ker- 
win, 15 N.Y.S. 721]. (2) Under stat- 
ute, Gen. St. (1902) § 4045, providing 
that, where a “tenement”? becomes un- 
fit for occupancy through no fault of 
tenant, tenant shall not be liable to 
pay rent as long as premises remain 
untenantable, the term held to refer 
only to buildings or parts thereof, and 
tenant of mining property held not 
authorized to refuse to pay rent up- 
on destruction of buildings thereon 
by fire, where property is not there- 
by rendered unfit for extraction of 
ore. Tungsten Co. ‘of America v. 
Beach, 103 A. 632, 634, 92 Conn. 519, 
522, 524. (3) Under similar earlier 
statute, Gen. St. (1875) p 354 § 17, 
the term is applied, “both in popular 
and legal usage, to parts of a build- 
ing leased without the land upon 
which the building stands, as well as 
to an entire building.” Miller v. Ben- 
ton, 13 A. 678, 55 Conn. 529, 544 [quot 
Taylor v. Hart, 18 So. 546, 73 Miss. 
22, 30, 30 L.R.A. 716 (but substituting 


“meaning” for “usage” and “land” 
for “an entire building” in quota- 
tion) ]. 


“Building” 9 C.J. p 683. 


41. Century D. [quot Kitching v. 
Brown, 73 N.E. 241, 180 N.Y. 414, 423, 
70 L:R.A. 742]. 


“Abode” 1 C.J. p 304. 


42. Webster D. [quot Boyd v.. Ker- 
win, 15 N.Y.S. 721; Musgrave v. Sher- 
wood, 23 Hun (N.Y.) 674, 54 How.Pr. 
338, 358 (rev 23 Hun 669, 60 How.Pr. 
339 


43. Nicholls v. Malim, [1906] 1 K. 
B. 272, 277 [quot Grant v. Langston, 
[1900] A.C. 388, 392, 397 (both cases 
so construing it as used in customs 
and Inland Revenue Act [1878] § 13, 
subds 2 exempting from House Tax 
tenements used solely for trade, busi- 
ness or profession) J. 


44, Miller v. Benton, 13 A. 678, 55 
Conn. 529, 544. 


45. Abbott L. D. [quot Rose V. 
King, 30 N.E. 267, 49 OhioSt. 213, 227, 


| ments.”’ 


ises 


“distinet tene- 


15 L.R.A. 160]. 
“Tenancy” ante. 
“Tenant” ante. 


46. Abbott L. D. [quot Rose _v. 
King, 30 N.E. 267, 49 OhioSt. 213, 227, 
15 L.R.A. 160]. 


47. Minnis v. Newbro-Gallogly Co., 
140 N.W. 980, 174 Mich. 635, 640, 44 
L.R.A.N.S. 1110; Marment Co. v. Arch- 
ibald, 17 S.B. 299, 37 W.Va. 778, 781 
{quot Hughes v. Milby & Dow Coal 
& Mining Co., 259 P. 559, 560, 127 Okl. 
30, 31]. See Polson v. Parsons, 104 
P. 336, 23 Okl. 778, 782, 25 L.R.A.N.S. 
104, But see Tungsten Co. of Ameri- 
sae Beach, 103 A. 632, 96 Conn. 519, 


{a] Under Forcible Entry and De- 
tainer Act.—‘“‘A house built upon land 
to which the owner has no title, but 
in which he claims and enjoys the 
right of peaceable possession, occu- 
pied by a tenant, is a ‘tenement,’ as 
that word.is used in seetion 159, art. 
13, c. 67 (paragraph 5086) Wilson’s 
Rev. & Ann. St. 1903, [authorizing the 
proceedings to try questions concern- 
ing unlawful detention of lands or 
tenements].” Hughes v. Milby, ete., 
Coal, ete. Co., 259) P.. 559, 127. OKI. 30; 
82 [quot Polson y. Parsons, 104 P. 336, 
23 Okl. 778, 782, 25 L.R.A.N.S. 104 
(syllabus) ]. 


48. Bouvier L. D. [quot Musgrave 
v. Sherwood, 53 How.Pr. (N.Y.) $11, 
315 (but substituting ‘fa house” in- 
stead of “houses,” and cit Jacob L. 
D.); Hughes v. Milby, etc., Coal, etc., 
Co., 259 P. 559, 127 Okl. 30, 31]; Com. 
v. Hersey, 11 N.E. 116, 144 Mass. 297, 
298. See Miller v. Benton, 13 A. 678, 
55 Conn. 529, 544; Com. v. Clynes, 22 
N.E. 436, 150 Mass. 71, 72; Rose v. 
King, 30 N.E. 267, 49 OhioSt. 2138, 227, 
15 L.R.A. 160. 


{a] Similar definition.—‘A room 
let in a house.” Anderson L. D. [quot 
Rose v. King, 30 N.E. 267, 49 OhioSt. 
213, 227, 15 LRA. 160]. 


{b] Leased room held “tenement” 
within statute relieving from liabili- 
ty for rent when tenement is so in- 
jured, without tenant’s fault or neg- 
lect, as to be rendered untenantable. 
Miller vy. Benton, 13 A. 678, 55 Conn. 
529, 544. 


[ec] One or more rooms.—‘“It may 
consist ofa single room or of contig- 
uous rooms, or of rooms upon differ- 
ent stories, if such rooms are con- 
trolled by a single person and are 
used in connection with each other. 
The fact (if it were so) that one of 
the rooms was occupied and uSed as 
a shop, and another for a living room 
or kitchen, by the same person, would 
not make these rooms distinct tene- 
Com. v. Clynes, 22 N.E. 436, 
150 Mass. 71, 72. 


occupied as a ‘tenement,’ ”>4 “tene- 
ment having water fixtures,”’®> and “tenement . . . 
occupied solely for . . . 
profession.’’5& 


[§ 4] B. Used Adjectively—i. In General. The 
word may be and has been used as an adjective.5™ 


[§ 5] 2. Tenement Factory.°§ 
English Factory and Workshop Act,®® a faetory 
where mechanical power is supplied to different parts 
of the same building occupied by different persons 
for the purpose of any manufacturing process or 
handicraft, in such manner that those parts consti- 
tute in law separate factories.®° 


trade or business, or 


As defined by the 


“Room” 54 C.J. p 1102. 


_49. Anderson L. D. [quot Rose v. 
King, 30 N.E. 267, 49 OhioSt. 218, 227, 
15 L.R.A. 160]; Com. v. Clynes, 22 
N.E. 436, 150 Mass. 71, 72 [cit Com. 
v. Hersey, 11 N.E. 116, 144 Mass. 297, 
298 (cit Young v. Boston, 104 Mass. 
95 je LO4) Te See Nicholls v. Malim, 
[1906] 1 K.B. 272, 277. 


“Where also a part of a room is 
occupied by one, and a distinct por- 
tion by another, . . . the portion 
appropriated to either is properly call- 
ed his tenement, . . . even if no 
partition separates their respective 
holdings, and a passageway between. 
them is used in common.” Com. v. 
Betsey 11 N.E. 116, 144 Mass. 297, 


[a] “Includes part of a house.”)— 
Tickets v. Malim, [1906] 1 K.B. 272, 


50. Abbott L. D. [quot Rose v. 
King, 30 N.E. 267, 49 OhioSt. 213, 227, 
15 L.R.A. 160]. 


51. Marment Co. v. Archibald, 17 
S.E. 299, 37 W.Va. 778, 780. 


52. Com. v. Clynes, 22 N.E. 436, 
150 Mass. 71, 72. 


53. Grant v. Langston [1900] A.C. 
383, 392, 3897; Nicholls v. Malim, 
[L906 F TAK Ba 27 25270. 


54 Tungsten Co. of America v.. 
Beach, 103 A. 632, 96 Conn. 519, 523. 


[a] Held not so occupied.—Mining 
property occupied under operating 
lease, whereunder tenant, in addition 
to stated rent, was required to pay 
named monthly sum to be credited om 
purchase price, if the property was 
ultimately bought by tenant other- 
wise such sum to be treated as con- 
sideration for current monthly enjoy- 
ment of mining rights, held not to be 
premises occupied as tenement within: 
statute relieving tenants from liabil- 
ity for rent where tenement is ren- 
dered untenantable without tenant’s 
fault or neglect. Tungsten Co. of 
America v. Beach, 103 A. 632, 96 
Conn, 519, 5238. - 


55. Young v. Boston, 104 Mass. 95, 
104. 


56. Nicholls v. Malim, [1906] 1 K. 
B. 272,276. 


57. See infra §§ 5-9. 
58. See also Tenant Factory ante. 


59. Factory and Workshop Act 
[1901] (1 Hdw. VII c 22) §§ 14, 149. 


60. Factory and Workshop Act 
[1901] (1 Edw. VII c 22) § 14 subs 1 
[quot Mumby v. Volp, [1930] 1 K.B. 
460, 462; Brass v. London County 
Council, [1904] 2 K.B. 336, 339, 73 L. 
J.K.B. 841, 91 L.T.Rep.N.S. 344]. See 
Toller v. Spiers, [1903] 1 Ch. 362, 368. 


[a] Power need not be supplied by 
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[§ 6] 3. Tenement House*1—a. 
ty. Often in modern usage,°? it 


has a common or conventional,®* and a well-defined 
popular meaning,°* as a building having tenements 
occupied by poor families;*> a community house 
occupied by persons of small means, the distinguish- 
ing characteristics of which are the use in common 
of certain facilities®® by a population,®’ or by peo- 
ple,*® crowded into insufficient space and deprived ot 
the essentials of privacy, decency, and health;°° 
an inferior dwelling house rented to poor persons;*° 
and it is said that in ordinary use, the word is 
restricted to such dwellings for the poorer classes 


in crowded parts of cities.*+ 


[§ 7] b. Not Implying Poverty. 
has been enlarged by statute, it 


owner.—Mumby v. Volp, [1930] 1 K.B. 
460, 464, 466 [cit Brass v. London 
County Council, [1904] 2 K.B. 336, 
340; Toller v. Spiers, [1903] 1 Ch. 
362, 368. 


‘{a] Power supply from common 
source required.—Mumby v. Volbp, 
ere 1 K.B. 460, 464 [cit Brass v. 

ondon County Council, [1904] 2 K. 
B. 336, 340; Toller v. Spiers, [1903] 
1 Ch. 362, 368. 


61. See Constitutional Law § 911 
(building regulations as denial of 
equal protection of law); Health § 62 
(regulation of tenement houses, by 
legislature, from standpoint of health 
or safety); Landlord and Tenant § 
770 text and notes 39-43 (statutory 
definition in laws governing duty to 
repair); Municipal Corporations §§ 
357, 360 note 86 [n], text and note 15 
(municipal building regulations ap- 
plicable to tenement houses). 


62. 28 A.&E.Encye. (2d ed) pp 44, 
45 [quot State v. Rowland Lumber 
Co., 69 S.H. 58, 59, 153 N.C. 610]; 
Webster D. [quot Boyd v. Kerwin, 15 
N.Y.S. 721; Musgrave v. Sherwood, 
23 Hun (N.Y.) 674, 54 How.Pr. 338, 
Peas 23 Hun 669, 60 How.Pr. 
339)]. 


63. Musgrave v. Sherwood, 23 Hun 
(N.Y.) 674, 54 How.Pr. 388, 358 [rev. 
23 Hun 669, 60 How.Pr. 339]. 


' 64 Kitching v. Brown, 75 N.Y.S. 
168, 37 Misc. 439, 441 [aff 87 N.Y.S. 
75, 92 App.Div. 160, 162, and mod 73 
N.E. 241, 180 N.Y. 414, 423]. 


65. Worcester D. [quot Kitchings 
v. Brown, 75 N.Y.S. 768, 37 Misc. 439, 
441]. See Boyd v. Kerwin, 15 N.Y.S. 
721, 722 (“applicable to that class of 
tenements which we are, OCcUus 
pied by a number of poorer families”). 


“Poor” 49 C.J. p 1080. 


“66. Lignot v. Jaekle, 65 A. 221, 72 
N.J.Eq. 233, .° See Kitching v. 
Brown, 73 N.B. 241, 180 N.Y. 414, 419. 
70 L.R.A.: 742 (enumerating some of 
the facilities used in common as, 
“hallways, water closets, water and 
yard privileges’). 
“Community house” 12 C.J. p 215. 


67. Kitching v. Brown, 73 N.RE. 
241, 180 N.Y. 414, 419, 70 L.R.A. 742. 


“Population” 49 C.J. p 1082. 


68. Lignot v. Jaekle, 65 A. 221, 72 
N.J.Eq. 233, 238. 


“People” 48 C.J. p 805. 
69. See cases supra notes 67, 68. 


70. 28 A.&E.Encyc. (2d ed) pp 44, 
45. [quot State v. Rowland Lumber 
Co., 69 S.E. 58, 59, 153 N.C. 610]; 
Webster D. [quot Kitchings v. Brown,’ 


TENEMENT 


Implying Pover- 
ig said the word 


dwellings of the rich;72 and it is defined as a build- 
ing?® for a habitation,’* or the different rooms or 
parts of which are let for residence purposes’? by 
the possessor to others, as distinet tenements, so that 
each tenant, as to the room or rooms oceupied by him, 
would sustain to the common landlord the same re- 
lation that the tenant occupying a whole house would 
to his landlord;?® a dwelling?’ erected for the pur- 
pose of being rented;78 a dwelling house’? or an 
apartment®® in a building used by one family;** a 
house or block of buildings divided into dwellings 
occupied by separate families;8? a house with dis- 
tinet tenements or homes, which separate and dif- _ 


ferent: families or persons occupy as tenants;°* 
and, technically in the State of New York, and in 


As the meaning 


may include the | families.*4 


75 N.Y.S. 768, 87 Misc. 439, 441]: 
Boyd v. Kerwin, 15 N.Y.S. 721; 
grave v. Sherwood, 54 How.Pr. (N.Y.) 


338, 358, 23 Hun 674). { 
“Poor person” 49 C.J. p 1081 text 
and notes 63-69. 


71. Century D. [quot Kitching vy. 
Brown, 73 N.E.-241, 180 N.Y. 414, 423, 
70 L.R.A. 742]. See Altz v. Leiber- 
son, 134 N.E. 703, 233 N.Y. 16, 19. 


{a] “In its primary and common 


application it suggests the dwellings | 


of the poor.” Altz v. Leiberson, 134 
N.E. 703, 233 N.Y. 16, 19. 


72. Altz v. Leiberson, 134 N.E. 703, 
233. N.Y. 16, 18. 


73. “Building” 9 C.J. p 683. 


74. Webster Int. D. [quot State v. 
Rowland Lumber Co., 69 S.E. 58, 59, 
168: N.C. 610). 


“Habitation” 29 C.J. p 200. 


75. Rose v. King, 30 N.E. 267, 49 
OhioSt. 213, 227, 15 L.R.A. 160 [quot 
Hunt v. Held, 107 N.E. 765, 767, 90 
OhioSt. 280, U.R.A.1915D 548, Ann. 
Cas.1916C 1951; Linwood Park Co, v. 
Van Dusen, 58 N.E. 576, 63 OhioSt. 
183, 200]. 


ree purposes” see Deeds § 


76. Rose v. King, 30 N.B. 267, 49 
OhioSt. 213, 227, 15 L.R.A. 160 [quot 
Linwood Park Co. v. Van Dusen, 58 
N.E. 576, 63 OhioSt. 183, 200]. 


[a] Held tenement house within 
definition.— After describing a four- 
story building, occupied by three fam- 
ilies living in separate:‘apartments on 
the second floor, and by two families 
living in separate apartments on the 
third floor, numbering sixteen per- 
sons, all tenants of one owner, the 
court said: ‘‘What more could be re- 
quired to show that the building was 
a ‘tenement house’ we are at a loss 
to conjecture.” Rose v. King, 30 N. 
Tie 49 OhioSt. 218, 228, 15 L.R.A. 


77. “Dwelling” 19 C.J. p 843. 


78 28 A.&E.Encl. (2d ed) 44, 45 
[quot State v. Rowland Lumber Co., 
69 S.H. 58, 59, 153 N.C. 610]; Web- 
ster D. [quot Boyd y. Kerwin, 15 N.Y. 
S. 721; Musgrave v. Sherwood, 23 
Hun (N.Y.) 674, 54 How.Pr, 338, 358 
(rev 23 Hun 669, 60 How.Pr. 339). 


[a] Statutory definition.—‘‘The 
Pennsylvania statute defines tene- 
ment houses as ‘every tenement house 
or building in which rooms or floors 
are let to lodgers or families.’” Rose 
v. King, 30 N.H. 267, 49 OhioSt. 213, 
227, 15 L.R.A. 160. 


“Rented” 54 C.J. p 386 text and 


'434, 82 App.Div. 1, 6; 
‘Sherwood, 23 Hun 674, 54 How.Pr. 


some others, any house occupied by more than three 


notes 12-16. 
Mus- |. 


Webster Int. D. [quot State v. 


79. 
Rowland Lumber Co., 69 S.E. 58, 
153 N.C.,610]; 


80. “Apartment” 3 C.J. p 250. 


81. 28 A.&H.Encl. (2d ed) pp 44, 
45 [quot State v. Rowland Lumber 
Co., 69 S.E. 58, 59, 153 N.C. 610). — 


82. Century D. [quot Kitching v. 
Brown, 73 N.E. 241, 180 N.Y. 414, 423, 
70 L.R.A. 742; Rose v. King, 30 N.E. 
7601 49 OhioSt. 2138, 227, 15 L.R.A. 


83. Musgrave v. Sherwood, 
How.Pr. (N.Y:) 311, 315. 


84 Century D. [quot Kitching v. 
Brown, 73 N.H. 241, 180 N.Y. 414, 423, 
70 L.R.A. 742]. 


[a] In Connecticut see Gen. St. § 
2563 [quot Gibson v. Hoppman, 143 A. 
635, 636]. 


[b] In Massachusetts see St. 
(1907) c 550 § 42 [quot Bancroft v. 
Building Commissioner of City of 


53 


ena 153 N.E. 319, 257 Mass. 82, 


{c]_ In New York see L. (1929) c¢ 
713 (Consol. L. c 61a) art 1 § 4 subd 9 
[quot Altz v. Leiberson, 134 N.E. 703, 


'233 N.Y. 16,18; People v. Shkilky, 194 


N.¥.S.) 101,102, 201, App. Div. 55% 


‘Feneis v. Lewin, 172 N.Y.S. 821, 824, 


185 App.Div. 41; Grimmer v. Tene- 


‘ment House Department, 119 N.Y-.S. 


812, 184 App.Div. 896, 898, 902; White 
v. Collins Bldg., etc., Co., 81 N.Y.S. 
Musgrave v. 


338, 359 [rev 23 Hun 669, 60 How.Pr. 
389]; Villari v. Duggan, 253 N.Y.S. 
81, 83, 141 Misc. 316; Apartment Ho- 
tel Owners’ Ass’n vy. City of New 
York, 233 N.Y.S. 558, 555, 133 Misc. 
881; Kitchings v. Brown, 75 N.Y.S. 
768, 37 Misc. 439, 440 [aff 87 N.Y.S. 
75, 92 App.Div. 160, mod 73 N.E. 241, 
180 N.Y: 414, 70 L.R.A. 742]; Boyd 
ve. Kerwin, 15. NvY.S.72a) "F227. 


[d] Held “tenement house” within 
definition. (1) A building, on a lot 
twenty by one hundred feet, being a 
four-story brick structure designed 
for four families, one on each floor, 
held ‘tenement house,” within the 
Tenement House Law (Consol. L. ¢e 
61). People on Complaint of Hickey 
v. Whitelow, 166 N.Y.S. 141, 148. (2) 
Apartment hotel building where the 
apartments consist generally of one 
two or three rooms and contain a 
compartment or “serving pantry” 
equipped to facilitate and permit 
cooking by the tenants with landlord’s 
knowledge and at least implied or 


‘tacit consent held to be within the 


definition. Apartment Hotel Owners’ 


For later cases, developments and changes in the law see Annotations, same title and section number 


’ 


: 
: 
. 
| 
: 


_——— a 


aR ee ee: ee ee eee 


Ass’n v. City of New York, 233 N.Y. 
S. 553, 555, 558, 133 Misc. 881. (3) 
Apartment house to be erected on lot 
running through from street to street 
held to be “tenement house.” Ban- 
croft v. Building Commissioner of 
City of Boston, 153 N.E. 319, 321, 257 
Mass. 82, 87. (4) Building which 
“contained three separate apartments, 
one on each floor, each rented .... 
to a separate family, . . . was 
clearly a ‘tenement house’ within the 
definition given in section 2563 of the 
General Statutes.” Gibson v. Hopp- 
man, (Conn.) 143 A, 635, 636. (5) 
“There is no force in the argument 
4 . that a tenement house ceases 
to be a tenement house whenever the 
number of tenancies drops for the 
time being below three.” Tenement 
House Department of City of New 
York v. Meyerson, 155 N.Y.S. 352, 92 
Misc. 213, 214. 


fe] Held not “tenement house” 
within definition.—(1) Apartment 
consisting of living room, bedroom 
and bathroom and nothing else, with- 
out provision or facilities for cooking, 
although cooking was sometimes done 
surreptitiously on an electric appli- 
ance, held not to be tenement house. 
Villari v. Duggan, 253 N.Y.S. 81, 84, 
141 Mise. 316. (2) Apartment hotel 
complying with New York City Build- 
ing Code held to be an apartment 
house within the jurisdiction of the 
building department, and not a tene- 
ment house within the jurisdiction of 
the tenement house commissioner. 
Grimmer v. Tenement House Depart- 
ment of City of New York, 97 N.E. 884, 
886, 204 N.Y. 370; [rev 119 N.Y.S. 812, 
816, 134 App.Div. 896, 902]. (3) Four- 
teen-room house, not constructed as 
a tenement house, occupied by land- 
lady and three families’ renting 
rooms, not containing conveniences or 
appliances for cooking, and who did 
their cooking in landlady’s kitchen, 
held not a “tenement house,” within 
Tenement House Law. People v. 
Shkilky, 194 N.Y.S. 101, 102,.201 App. 
Div. 55. (4) Where a room at rear 
of storeroom, not fitted for a resi- 
dence, was so used for fourteen 
months without defendant landlord’s 
knowledge, and upon acquiring such 
knowledge he removed the tenant, 
such residence, together with family 
occupancy of two upper floors fitted 
for homes, held not to constitute the 
building a tenement house, within 
Tenement House Law, requiring con- 
struction of fire escapes. Feneis v. 
Lewin, 172 N.Y.S. 821, 826, 185 App. 
-Div. 41. (5) Where plaintiff's hus- 
“band rented the first southerly store 
and the northerly apartment in a 
pbuilding, the first floor whereof con- 
sisted of two stores, in the south 
one of which plaintiff's husband con- 
ducted a confectionery business, and 
next to it on:+the north was a dry 
goods store, and plaintiff lived in the 
apartments over the dry goods store, 
and defendant and his family lived 
over the confectionery store, and 
there was a hall on the first floor be- 
tween the two stores and stairs lead- 
ing from it to the second floor, which 
divided the apartments of plaintiff 
and defendant, that part of the build- 
ing occupied by plaintiff and defend- 
ant was a separate house; there be- 
ing no communication between it and 
the dry goods store, and the occupants 
of that store did not use the hall or 
stairs, it was held, that the statutory 
requirement of three families was 
lacking to constitute it a tenement, 
and there was no evidence that the 
families had a common right to the 
halls, yard, etc., except the yard, 
which plaintiff was permitted to use, 
but, even if there were three families, 


[§ 8] c. Other Terms Compared and Distinguish- 
ed. The term has been compared with, and distin- 
guished from, “apartment,” “apartment hotel,” or 


TENEMEN . 


including the dry goods store, and 
they had a common right to the yard, 
it did not constitute the building a 
tenement, as the’ statute required a 
common right in the halls, ete., or 
if ” of them, : which necessitated 
a@ common right in more than one of 
the accessories named to constitute 
the building a tenement. Aldrich v. 
Lane, 110 N.Y.S. 897, 900, 126 App. 
Div. 427. 


_85. Bancroft v. Building Commis- 
sioner of City of Boston, 153 N.E, 319, 
257 Mass. 82, 88; Altz v. Leiberson, 
134 N.E. 703, 283 N.Y. 16, 19; Apart- 
ment Hotel Owhers’ Ass’n vy. City of 


New York, 233 N.Y.S. 558, 559, 133 


Misc. 881; Grimmer v. Tenement 
House Department, 119 N.Y.S. 812, 
134 App.Div. 896, 902 [rev 97 N.E. 
884, 886, 204 N.Y. 370]; McClure v. 
Leaycraft, 90 N.Y.S. 233, 234, 97 App. 
Div. 518; White v. Collins Bldg., etc., 
Co., 81 N.Y.S. 434, 82 App.Div. 1, 5; 
Kitchings v. Brown, 75 N.Y.S. 768, 37 
Misc. 439, 441 faff 87 N.Y.S. 75, 92 
App.Div. 160, 162, and mod 73 N.E. 
241, 180 N.Y. 414, 423]; Boyd v. Ker- 
win, 15 N.Y.S. 721, 722; Musgrave v. 
Sherwood, 53 How.Pr. (N.Y.) 311, 315 
[rev 54 How.Pr. 338, 357, 23 Hun 674 
(rev 23 Hun 669, 60 How.Pr. 339)] 
(last five cases holding that a cove- 
nant not to erect a tenement-house on 
premises is not violated by the erec- 
tion thereon of an “apartment 
house”). See also 3 C.J. p 251 text 
and note 11. 


[a] As poorest class of apartment 
house.—‘“‘Tenement houses . ns Recs 
commonly speaking are the poorest 
class of apartment-houses, they are 
generally poorly’ built, without suffi- 
cient accommodations for light and 
ventilation, and are overcrowded; the 
middle rooms often receive no day- 
light, and it is no uncommon thing 
for several families to be crowded in- 
to one of those dark and unwhole- 
some rooms. Bad air, want of sun- 
light, and filthy surroundings work 
the physical ruin of the wretched 
tenants, while their mental and moral 
condition is equally lowered. At- 
tempts. to reform the evils of tene- 
ment life have been going on for 
some time in many of the great cities 
of the world.” 14 International Cy- 
clopedia 1851 [quot Kitchings v. 
Brown, 75 N.Y.S. 768, 37 Misc. 439, 
441 (aff 87 N.Y.S. 75. 92 Avp.Div. 160, 
162, and mod 73 N.H. 241, 180 N.Y. 
414, 420)]. 


[b] Distinction hard to draw.— 
“The question involves some determi- 
nation of the dividing line between 
‘tenements,’ ‘flats’ and ‘apartment 
houses,’ which no one has been able 
as yet to satisfactorily draw.’ Grim- 
mer v. Tenement House Department, 
119 N.Y.S. :812,-134 App.Div. 896, 902. 


[ec] “Includes apartment houses.” 
—Bancroft v. Building Commissioner 
of City of Boston, 153 N.E. 319, 257 
Mase 82, 88 (under St. [1897] ¢ 413 


{d] “Legally there is no difference 
in the United States between an apart- 
ment house and any other tenement.” 
Kitching v. Brown, 73 N.E. 241, 180 
N.Y. 414, 424, 70 L.R.A. 742 [quot New 
International Encyclopedia]. , 


{e] “Popularly the apartment dif- 
fers from the tenement in the great- 
er elegance of architectural finish, in 
the larger number of conveniences, 
and in the greater complexity of me- 
chanical service furnished to all ten- 
ants from _a central point.’”’ New In- 
ternational Encyclopedia [quot 
Kitchings v. Brown, 75 N.Y.S. 768, 37 
Mise. 439, 441 (aff 87 N.Y.S. 75, 92 
App.Div. 160, 162, and mod 73 N.E. 


[62 C.J.) 705 


“apartment house,”** “hoarding house,’”’’* “ecommu- 
nity, house, Pi “family hotel,”®’ “flat,”8® “French 
flat, garage,”®t “hotel,”®? “lodging house,’?* 


241, 180 N.Y. 414, 424)}. 


“Apartment hotel” 3 C.J. p 251 text 
and note 8, 


“Apartment house” 3 C.J. p 251 text 
and notes 9-12. 


86. People v. Shkilky, 194 N.Y.S. 
101, 102, 201 App.Div. 55; Kitching 
v. Brown, 87 N.Y.S. 75, 92 App.Div. 
160, 162 [aff 73 N.E. 241, 180 N.Y. 
414]; White v. Collins Bldg., ete., Co., 
81 N.Y.S. 434, 82 App.Div. 1, 5; Mus- 
grave v. Sherwood, 53 How.Pr. (N.Y.) 
311, 315 [rev 54 How.Pr. 338, 356, 23 
Fora (rev 23 Hun 669, 60 How.Pr. 


“Boarding heuse” 8 C.J. p 1132. 


87. McClure v. Leaycraft, 90 N.Y. 
S. 233, 235, 97 App.Div. 518. 


[a] “Community houses” not syn- 
onymous.—McClure v. Leaycraft, 90 
N.Y.S. 233, 235, 97 App.Div. 518. 


88. Bancroft v. Building Commis- 
sioner of City of Boston, 153 N.E. 319, 
257 Mass. 82, 88; Apartment Hotel 
Owners’ Ass’n v. City of New York, 
233 N.Y.S. 553, 560, 133 Misc. 881; 
Musgrave v. Sherwood, 53 How.Pr. 
(N-Y.) 311, 815 [rev 54 How.Pr. 338, 
358, 23 Hun 674 (rev 23 Hun 669, 60° 
How.Pr. 339) and cit Kitching v. 
Brown, 73 N.E. 241, 180 N.Y. 414, 427; 
Boyd v. Kerwin, 15 N.Y.S. 721]. 


{a] “Includes . . . family ho- 
tels.”—Bancroft v. Building Commis- 
sioner of City:of Boston, 153 N.F. 319, 
ree rks 82, 88 (under St. [1897] ¢ 


“Family hotel” 25 C.J. p 669 text 
and note 26. 


89. Bancroft v. Building Commis- 
sioner of City of Boston, 153 N.E. $19, 
257 Mass. 82, 88; Kitching v. Brown, 
73 N.H. 241, 180 N.Y. 414, 424; Grim- 
mer v. Tenement House Department, 
119 N.Y.S. 812, 134 App.Div. 896, -902; 
Boyd v. Kerwin, 15 N.Y.S. 721, 722. 


[a] “Includes . . . flat-hous- 

”—Bancroft v. Building Commis- 
sioner of City of Boston, 153 N.B. 319, 
257 Mass. 82, 88 (under St. [1897] ¢ 
413 § 1). 

{b] Status of “flat.”.—‘‘Midway, in 
popular usage, between the tenement 
house on the one hand, which is the 
home of the poor, and the apartment 
house on the other, '. stands the 
flat. New International Encyclopedia 
[quot Kitching v. Brown, 73 N-E. 241, 
180 N.Y. 414, 424].. 


“Plat” 26 C.J. p 740. 

90. Boyd v. Kerwin, 15 N.Y.S. 721, 
722; Musgrave v. Sherwood, 53 How. 
Pr. (N.Y.) 311, 314 [rev 54 How.Pr. 
338, 356, 23 Hun 674 (rev 23 Hun 669, 
60 How.Pr. 339)]. 


91. Jones v. Williams, 106 P. 166, 
58 Wash. 588, 591. 4 


[a] Garage not included.—The 
term “tenement house,” as used in a’ 
building restriction.in a deed, held 
not to include a garage. Jones v. 
Me ee 106 P. 166, 168, 56 Wash. 


“Garage” 27 C.J. p 1107. See Liv- 
ery-Stable and Garage Keepers § 2. 


92. Kitching v. Brown, 73 N.E. 241, 
180 N.Y. 414, 429; White v. Collins 
Bldg., etc., Co., 81 N.Y.S. 434, 82 App. 
Div. 1, 5; Apartment Hotel Owners’ 
Ass’n v. City of New York, 233 N.Y.S. 
5538, 559, 1388 Misc. 881; Musgrave v. 
Sherwood, 53 How.Pr. (N.Y.) 311, 315 
[rev 54 How.Pr. 338, 358, 23 Hun 674 
(rev 23 Hun 669, 60 How.Pr. 339)]. 


“Hotel” see Innkeepers § 1 text and 
notes 4-8, 


93. Linwood Park Co. v. Van Du- 
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“other multiple dwellings,”®* “private dwelling,”®® 
and “store room.’?® 


{§ 9] 4. Phrases. “Flat building or tenement 
house,”®? “flat or tenement house,”®® “tenement and 
lodging houses,’’®® “tenement, apartment or commu- 
nity house,”1 “tenement house population,”? “tene- 
ment house reform,”? “tenement life,”* and “tene- 
ment or community-houses.”® 


TENEMENTAL LAND.* That part of a manor 
which is granted to tenants, as distinguished from 
the demesne lands.” 


TENEMENT FACTORY.® 
TENEMENT HOUSE.® 


TENEMENTIS LEGATIS. An ancient writ, ly- 
ing to the city of London, or any other corporation 
(where the old custom was that men might devise 
by will lands and tenements, as well as goods and 
chattels) for the hearing and determining any con- 
troversy touching the same.*® 


TENEMENTUM.?! Literally “tenement,”?? a 
large word to pass not only lands and other inherit- 
ances which are holden, but also offices, rents, com- 
mons, profits a prendre out of lands, and the like, 
wherein a man hath any franktenement, and where- 
of he is seized “ut de libero et tenemento”;1? a term 
in the statute de donis which has been construed to 


TENEMENT—TENENDUM 


extend to everything savoring of the realty.** 
TENENDUM.'!® 


TENENS DOMINO DEBITA SERVITIA TENE- 
TUR ET DOMINUS INVICEM TENENTI PRO- 
TECTIONEM ET JURA SUA OMNIA.** 


TENENS NIL FACERE POTEST, PROPTER 
OBLIGATIONEM HOMAGII QUOD VERTATUR 
DOMINO AD EXHA:REDATIONEM.?" 


TENENTIBUS IN ASSISA NON ONERANDIS. 
A writ that formerly lay for him to whom a disseisor 
had alienated the land whereof he disseised another, 
that he should not be molested in assize for damages, 
if the disseisor had wherewith to satisfy them.1® 


TENEO. Literally “I hold.”4® It is said that, 
according to Lord Coke, it has the same significa- 
tions as “tenere.”?° 


TENERE. Latin, literally “to hold,”?? in the civil 
law, to have in possession;?? to hold; to hold fast; 
to retain.23 It is said by Lord Coke to have the 
following significations: To bind, as an obligation; 
to have, as an estate; to hold of some superior; to 
judge or deem; to keep, as a covenant.?* ; 


TENENDUM.?® Literally “for holding” ;?* “to be 
holden.”?7 A word once in use to express the ten- 
ure by which an estate was to be enjoyed;?° the 
name of that formal part of a deed which is char- 


sen, 58 N.E. 576, 68 OhioSt. 183, 201. 
See Musgrave v. Sherwood, 54 How. 
Pr. (N.Y.) 338, 358, 23 Hun 674 note. 


“Lodging house” 38 C.J. p 137. 


94. Villari v. Duggan, 253 N.Y.S. 
81, 83, 141 Misc. 316. 


95. Boyd v. Kerwin, 15 N.Y.S. 721; 
Linwood Park Co. v. Van Dusen, 58 
N.E. 576, 63 OhioSt. 183, 201. See 
Kitching v. Brown, 73 N.E. 241, 180 
N.Y. 414, 429; White v. Collins Bldg., 
sete., Co., 81 N.Y.S. 434, 82 App.Div. 
1, 5. 


96. Jones v. Williams, 106 P. 166, 
58 Wash. 588, 591. 


{a] “Store room” not included.— 
As used in a building restriction ina 
deed, the term held not to include 
store room. Jones v. Williams, 106 P. 
166, 56 Wash. 588, 591. 


“Store room” 60 C.J. p 126. 


97. Jones v. Williams, 106 P. 166, 
56 Wash. 588, 591. 


- 98. Lignot v. Jaekle, 65 A. 221, 72 
N.J.Eq. 233, 238. 


. 99. Kitchings v. Brown, 75 N.Y.S. 
768, 37 Misc. 439, 440 [aff 87 N.Y.S. 
75, 92 App.Div. 160, 162, and mod 73 
N.E. 241, 180 N.Y. 414, 420]; Mus- 
‘grave v. Sherwood, 54 How.Pr. (N.Y.) 
338, 359, 23 Hun 674 [rev 23 Hun 669, 
60 How.Pr. 339]. 


1. McClure v. Leaycraft, 90 N.Y.S. 
233, 234, 97 App.Div. 518. 


{a] In restrictive covenant.—In 
construing the phrase in a covenant 
forbidding the construction of such 
houses the court said: “The erection 
of tenement houses is not only pro- 
hibited, but apartment houses and 
-community houses come under the in- 
terdict.” McClure v. Leaycraft, 90 
N.Y.S. 233, 235, 97 App.Div. 518. 


2. Grimmer v. Tenement House 
Department, 119 N.Y.S. 812, 134 App. 
Div. 896, 902. 


3. Kitching v. Brown, 73 N.E. 241, 


180 N.Y. 414, 421. 


4 Altz v. Leiberson, 134 N.E. 703, 
233 N.Y. 16,°19 [aff 180 “N.Y.S.° 928, 
191 App.Div. 888];  Kitchings v. 
Brown, 75 N.Y.S. 768, 37 Misc. 439, 
441 [aff 87 N.Y.S. 75, 92 App.Div. 160, 
eye and mod 73 N.E. 241, 180 N.Y. 


5. Lignot v. Jaekle, 65 A. 221, 72 
N.J.Eq. 233, 239. 


6. See also Tenement ante; Tene- 
mentum post. 


7. 2 Blackstone Comm. p 90 [quot 
Musgrave v. Sherwood, 54 How.Pr. 
(N.Y.) 338, 358, 23 Hun 674 note (rev 
23 Hun 669, 60 How.Pr. 339)]. 


8. See Tenement ante § 5. 
9. See Tenement ante §§ 6-8. 


10. Black L. D. [cit Reg. Orig. 
244), : ‘ 4 


11. See also Liberum Tenementum 
37 C.Js-p 160; 


12. Coke Litt. p 6 a [quot Orchard 
v. Wright-Dalton-Bell-Anchor Store 
Co., 125 S.W. 486, 225 Mo. 414, 443, 20 
Ann.Cas. 1072]. 


“Tenement” ante, 


13. Coke Litt. p 6 a [quot Orchard 
v. Wright-Dalton-Bell-Anchor Store 
Co., 125 S.W. 486, 225 Mo. 414, 443, 
20 Ann.Cas. 1072]. 


[a] Confined to freeholds.—‘‘The 
illustrations of the same _ writer, 
(Coke Litt. 19 and 20 a) shew also 
that the term in its technical sense 
is confined to freeholds. Perkins § 
114, is to the same effect. Preston 
on Hstates, 8, 9, is véry full in his 
examples, all of which are confined to 
freeholds.” Orchard v. Wright-Dal- 
ton-Bell-Anchor Store Co., 125 S.W. 
486, 225 Mo. 414, 448, 20 Ann.Cas. 1072. 


“Frank-tenement” 26 C.J. p 1048 
text and note 60. 


“Freehold” see Estates § 6. 


14. Blackwell v. Wilkinson, Jeff. 


(Va.) 78, 79. 
15. See Tenere post. 


16. A maxim meaning “A tenant is 
bound to pay rent to his landlord, and 
the landlord to protect the tenant in 
all his rights under him.’ Morgan 
ey Max. [cit Halkerstone Leg. 

ax.]. 


17. A maxim meaning “A tenant, 
by force of the obligation by which 
he takes his title, can do no act which 
may operate to disinherit his land- 
lord.” Morgan Leg. Max. [cit Coke 
Litt. p 65]. 


18 Black L. D. it Reg. ‘ 
2147, {ec eg. Orig. 


19. Burrill &. D. [the present in- 
dicative first person singular]. 


20. Burrill L. D. 
Rg ct infra text and notes 21- 


21. Anderson L. D. 

“Hola” 29 C.J. p 758. 

22. Black L. D. 

23. Black L. D. 

“Retain” 54 C.J. p 738. 

Co Burrill L. D. [cit Coke Litt. p 


“Bind” 8 C.J. p 1109. 
“Deem” 18 C.J. p 450. 
“Judge” 33 C.J. p 918. 
“Keep” 35 C.J. p 898. 


25. See also Habendum 29 C.J. p 
ie et Tenendum 29 C.J. 
p 


26. Anderson L, D. 
“Holding” 29 C.J. p 759. 


27. Black L. D. [the gerund or 
gerundive of the verb]. 


28. Anderson L, D. 
“Tenure” post. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


FO Oe ree 


TENENDUM—TENOR 


acterized by the words “to hold.”29 


TENERI. Literally “to be bound”; “to be held.”?° 
The Latin name for that clause in a bond in which 
the obligor expresses that he is “held and firmly 
bound” to the obligee.*1 

Tenet.°2 Literally “he holds.’’%3 

Tenuit. Literally “he held.’’?4 


TENET.*> A doctrine;?® an article of faith ;3? 
a position or precept of a creed. ue 


Tenets of a church are the beliefs, doctrines and 
ereeds of the church as an organization, as distin- 
guished from an individual.?® 


TENN . The well-known and almost universal ab- 
breviation for the name of the state of Tennessee.*° 


TENNESSEE. The name of one of the United 
States of America.‘ 


Tennessee money.*2 The notes of banks issued 
under the authority of Tennessee.*? 


29. Black L. D. 40. Elliott v. 


(Tenn.) 376, 378. 


Jordan, 7 


[62 C.J.] 70% 


TENON. [§ 1] A. As Noun. A projecting mem- 
her left by cutting away the wood around it for‘ in- 
sertion into a mortise to make a joint.‘ 


[§ 2] B. As Verb. To cut or fit for msertion in-- 
to a mortise.*® 


Tenoned. In mechanics, a word importing not 
merely a tenon*® to be inserted in a mortise, but 2 
shoulder to sustain the thing tenoned against end- 
wise pressure.*7 Phrases: “Tenoned braces,’’*® “ten- 
oned posts,”4® and “tenoned spokes.’ 


TENOR.®! [§ 1] A. In General. It is said the 
word has two meanings,®? according as it is used 
in its common and ordinary,®® or in its legal and 
technical sense.>* 


[§ 2] B, Common and Ordinary Sense. The bane 
meaning of the word is in “tenere>’—[Latin] to 
hold” ;5® and in this sense it is said that the word 
does not mean®? the actual words;®* or the exact 
language;°® but is defined as the general course or 


Baxt. [ Blatchf. 295, 300, 6 Fish.Pat.Cas. 495. 


a *‘Tenendum’ clause” see Deeds § 


_ 80. Anderson L. D. [the present 
infinitive passive of the verb]. 


“Bound” see Bind § 2. 
“Hela” 29 C.J. p 759. 


31. Black L. D. See also Bonds §§ 
10-14. 


32 %In another sense see Tenet 
post. 


33. Black L. D. [the present indic- 
ative third person singular]. 


{a] In writs.—‘“The word ‘tenet’ 
in a writ always implies a tenant of 
the freehold.” Coke Litt. p 167a 
i McKee v. Straub, 2 Binn. (Pa.) 


Use of “tenuit” in writ compared 
see infra note 34 [a]. 


34 Black L. D. [the preterit third 
person singular of the verb]. 


[a] Use of “tenet” and “tenuit’”’ 
compared.—‘“‘In the Latin forms of 
the writ of waste against a tenant, 
these words introduced the allegation 
of tenure. If the tenancy still exist- 
ed, and recovery of the land was 
sought, the former word was used, 
(and the writ was said to be ‘in the 
tenet.’) If the tenancy had already 
determined the latter term was used, 
(the writ being described as ‘in the 
tenuit,’) and then damages only were 
sought. Black = i 


35. As Latin word see Tenere ante. 


36. Abbott L. D. See Peo. v. Cole, 
113 N.E. 790, 219 N.Y. 98, 110, L.R.A. 
1917C 816. 


“Doctrine” 19 C.J. p 382. 

37. Abbott L. D. 

“Articles of . = « 
ticle § 10. 

33. Abbott L. D. 

“Creed” 15 C.J. p 1452. 

“Position” 49 C.J. p 1089. 


39. Peo. v. Cole, 113 N.E. 790, 219 
N.Y. 98, 110, L.R.A.1917C 816. See 
also Physicians and Surgeons § 17 
note 31 (practice of the religious ten- 
ets of any church as ground for ex- 
emption from Medical Practice Acts 
and similar statutes). 


faith” see Ar- 


[a] Clearly indicates name.—lIn 
holding sufficient the use of the ab- 
breviation in a warrant, the court 
said: “This as certainly shows the 
name of the State as if it had been 
written out at length. We cannot 
shut our eyes to what we know to be 
its meaning.” Elliott v. Jordan, 7 
Baxt. (Tenn.) 376, 378. 


“Tennessee” post. 
41. Bouvier L. D. 


[a]. Historical.—‘“It was original- 
ly a part of North Carolina. In April, 
1784 North Carolina passed an act 
ceding to the United States, upon cer- 
tain conditions, all her territory west 
of the Appalachian or Alleghany 
Mountains. Before the cession was 
accepted by congress, it was repealed. 

- In December, 1789, the legis- 
lature again ceded ‘the territory to 
the United States; and the cession 
was accepted by congress by act, 
April 2, 1790. Tennessee was 
admitted by an act approved June 1, 
1796.” Bouvier L. D. 


“State of Franklin” 
State of, 7 Americana. 


42. “Money” 40 C.J. p 1489. 


43. Taylor v. Neblett, 4 MHeisk.- 
(Tenn.) 491, 494. See Searcy v. 
Vance, Mart. & Y. (Tenn.) 225 (both 
eases construing the phrase in prom- 
issory note mentioning it as the 
medium of payment thereof). See 
also Bills and Notes §§ 798-800. 


[a] As meaning gold or silver. 
“Nothing but gold or silver consti- 
tutes Tennessee money.” Searcy v. 
Vance, Mart. & Y. (Tenn.) 225. See 
Gamble v. Hatton, Peck (Tenn.) 130. 


[b] “ennessee bank notes” equiv- 
alent.—Taylor v. Neblett, 4 Heisk. 
(Tenn.) 491, 494. 


[c] *ennessee bank notes” dis- 
tinguished.—Searcy v. Vance, Mart. & 
Y. (Tenn.) 225. See Gamble v. Hat- 
ton, Peck (Tenn.) 130. 


44. Webster New Int. D. See 
Sarven v. Hall, 21 F.Cas.No. 12,370, 
11 Blatchf. 295, 300, 6 Fish.Pat. Cas. 
495. 


“Joint” 33 C.J. p 836. 


45. Webster New Int. D. See Sar- 
ven v. Hall, 21 F.Cas.No. 12,370, 11 


see Franklin, 


46. “Tenon” see supra § 1. 


47. Sarven v. Hall, 21 F.Cas.No. 
12,370, 11 Blatchf. 295, 300, 6 Fish. 
Pat.Cas. 495. 


48. Sarven v. Hall, 21 F.Cas.No. 
12,370, 11 Blatchf. 295, 300, 6 Fish. 
Pat.Cas. 495. 


49. Sarven v. Hall, 21 F.Cas.No.. 
12,370, 11 Blatchf. 295, 300, 6 Fish. 
Pat.Cas. 495. 


50. Sarven v. Hall, 21 F.Cas.No. 
12,370, iL Blatchf. o8, 301, 6 Fish.. 
Pat. Cas. 495. 


51. See Forgery §§ 82-84 (setting: 
out tenor or purport of instrument im 
indictment for forgery); Indictments: 
and Informations §§ 278—280 (descrip- 
tion of printed or written matter 
generally), § 479 (variance between 
averment and proof); Libel and 
Slander §§ 334-347 (pleading defama- 
tory matter in action for libel and 
slander), § 673 (setting out defama- 
tory matter in indictment for crim- 
jnal libel); Pleading §§ 72-75 (plead- 
ing written instrument by pleading 
substance, legal effect or in hzc ver- 
ba). : 
5 52. Beeson v. Beeson, 1 Del. 466, 

72. 


53. See infra § 2. 
54. See infra §§ 3-5. 
55. “Tenere” ante. 


56. Saugerties Bank v. Delaware 
& Hudson Co., 198 N.Y.S. 722, 730, 204 
App.Div. 211. 


“Hola” 29 C.J. p 758. 
57. See cases infra notes 58, 59%. 


58. Saugerties Bank v. Delaware & 
Hudson Co., 198 N.Y.S. 722, 730, 204 
App.Div. 211 [cit Century D.]. 


[a] “As the tenor of a deed or in- 
strument of any kind is its purport 
or effect, but not its actual words.” 
Century D. [quot Saugerties Bank v.. 
Delaware & Hudson Co., 198 N-Y.S:- 
722, 730, 204 App.Div. 211}. 


“Actual” 1 C.J. p 1182. 
“Words” [40 Cyc 2800]. 


59. Dobbins v. Parker, 46: Icwa: 
357, 359 [quot Johns v. Rice;. 145 N- 
W. 290, 291, 165 Iowa 233]. 


“Exact” 23 C.J. p 177. 
' “Language” 36 C.J. p 719%. 


708 [62 C.J.] 


drift®® of a thought;®1 the import;®? the purport ®? 
the true®® intent 


and ‘effect ;°4 
and meaning.®* 


the substance ;%® 


[§ 3] C. Legal and Technical Sense—1. In Gen- 
eral, In this sense, a technical word*® which has a 
clear, legal signification;®® and has acquired,’° or 


60. Century D. [quot Youlden v. 


TENOR 


has in law,7! a peculiar’? and a technical’® sense, 
or a well established meaning;7* and implies a set- 


ting out “in hee verba,”?® or verbatim.’® It is said 
to be the exact language in which an instrument 1s 


71. Saugerties Bank v. Delaware 


London Guarantee, ete, Co., 28 Ont.|& Hudson Co., 198 N.Y.S. 722, 730, 204 


L. 161, 170, 12 Dom.L.R. 227 (“which 
runs through a whole... statute’’)]; 
Dobbins v. Parker, 46 Iowa 357, 359 
{quot Johns v. Rice, 145 N.W. 290, 
291, 165 Iowa 233]. 


“Course” 15 C.J. 678. 


61. Century D. [quot Youlden v. 
London Guarantee, etc., Co., 28 Ont. 
L. 161, £70;°12 Dom.L.R. 227]. 


“Thought” post. 


een Beeson vy. Beeson, 1 Del. 466, 


fa] Common and usual signifi- 

oation as distinguished from the 

technical signification, held to re- 

quire only a statement of the import 

of the instrument. Beeson vy. Beeson, 
1 Del. 466, 472. 


“Import” 31 C.J. p 257 text and 
note 16. 
63. Century D. [quot Saugerties 


Bank v. Hudson & Delaware Co., 198 
N:Y.S. 722, 730, 204 App.Div. 211]; 
Dobbins v. Parker, 46 Iowa 357, 359 
[quot Johns v. Rice, 145 N.W. 290, 
291, 165 lowa 233]. But see infra § 
4 notes 90, 91. 


“Purport” 51 C.J. p 101. 


64. Century D. [quot Saugerties 
Bank v. Hudson & Delaware Co., 198 
N.Y.S. 722, 730, 204 App.Div. 211]; 
Johns v. Rice, 145 N.W. 290, 291, 165 
Towa 233 (in instruments other than 
eee ae But see 4 infra notes 


“Effect” 19 C.J. p 1016. 


65. Beeson v. Beeson, 1 Del. 466, 
472; ‘Dobbins v. Parker, 46 Iowa 357, 
359. [quot Johns v. Riee, 145 N.W. 
290,291, 165 Iowa 233]. But see in- 
fra § 4 note 92. 


[a] So employed -in statute.—In 
construing a statute authorizing a 
clerk under certain circumstances to 
enter judgment on a bond and “par- 
ticularly entering on his docket the 
date and tenor of the instrument,” 
etc., the court said: “Whatever may 
be the legal import of its terms, their 
spirit and intention require only a 
statement of the import or substance 
of the bond. The specification of the 
date is entirely conclusive that the 
word tenor was not used in its strict- 
ly technical sense, but in its common 
and usual signification.” Beeson v. 
Beeson, 1 Del. 466, 472. 


“Substance” 60 C.J. p 976. 


66. Century D. [quot Saugerties 
Bank v. Delaware & Hudson Co., 198 
N.Y.S. 722, 730, 204 App.Div. 211]. 


67. Century D. [quot Saugerties 
Bank y. Delaware & Hudson Co., 198 
NvY.S. 722, 730,204 App.Div. 211]; 
Johns v. Rice, 145 N.W. 290, 291, 165 
Iowa 233 (in instruments other than 
pleadings). 


“Intent” 33 C.J. p 168. 


68. Beeson v. Beeson, 1 Del. 466, 
442, 
69. St. Lawrence Tp. v. Furman, 


171. FB. 400, 402, 96 C.C.A, 356, 17 Ann. 
Cas. 1244. 


70. Solomon vy. Lawson, 8 Q.B. 823, 
839, 55 E.C.L. 823, 115 Reprint 1084. 


App.Div. 211; Wright v. Clements, 3 
B.&Ald. 508, 507, 5 H.C.L. 292, 106 Re- 
print 746. See Youlden v. London 
Guarantee, etc., Co., 28 Ont.L. 161, 
168, 12 Dom.L.R. 227. 


[a] “The law attaches a technical 
meaning to the word ‘tenor.’” Wright 
v. Clements, 3 B.& Ald. 503, 508, 5 E.C. 
L, 292, 106 Reprint 746. 


{b] “In criminal law its meaning 
is well settled.”” Youlden v. London 
Guarantee, ete., Co., 28 Ont.L. 161, 
168, 12 Dom.L.R. 227. 


72. Wright v. Clements, 3 B.&Ald. 
503, 507, 5 E.C.L. 292, 106 Reprint 746. 


“Peculiar” 48 C.J. p 777. | 


73. Solomon v. Lawson, 8 Q.B. 823, 
839, 55 H.C... 8238, 115 Reprint 1084; 
Wright v. Clements, 3 B.&Ald. 503, 
507, 5 E.C.L. 292, 106 Reprint 746. 
See Peo. v. Warner, 5 Wend. (N.Y.) 
271, 273 [quot Youlden v. London 
Guarantee, etc., Co., 28 Ont.L. 161, 
169, 12 Dom.L.R. 227 (“has a techni- 
cal meaning’’)]; Rex v. May, 1 Dougl. 
193, 194, 99 Reprint 127 (‘‘strict and 
technical a meaning’’). 


“Technical” ante. 


hes Beeson v. Beeson, 1 Del. 466, 


[a] “Its meaning is as well es- 
tablished in reference to legal instru- 
ments as the meaning of the word 
‘heir’ in testamentary dispositions.” 
Beeson v. Beeson, 1 Del. 466, 472. 


75. Solomon v. Lawson, 8 Q.B. 823, 
839, 55 H.C.L. 823, 115 Reprint 1084; 
Mountcashell v. O’Neill, 3 Ir.C.L. 436, 
454; Youlden v. London Guarantee, 
ete., Co., 28 Ont.L. 161, 169, 12 Dom. 
L.R., 227. 


“In hee verba’”’ 31 C.J. p 355 note 
56 [cp]. 


.76. Wright v. Clements, 3 B.&Ald. 
503, 507, 5 .C.L. 292, 106 Reprint 746; 
Rex v. May, 1 Dougl. 193, 194, 99 Re- 
print 127; Youlden v. London Guaran- 
LEG HEECK y Conia se Ontae ol Olas Gombe 
Dom.L.R. 227, See Miller v. Salom- 
one 7 Exch. 475, 561, 155 Reprint 


[a] Verbatim recital required.— 
“The: word ‘tenor’ had so strict and 
technical a meaning, as to make it 
necessary to recite verbatim.” Rex 
v. May, 1 Dougl. 193, 194, 99 Reprint 
127 [quot Wright v. Clements, 3 B.& 
Ald. 508, 507, 5 E.C.L. 292, 106 Reprint 
746; Youlden v. London Guarantee, 
ete., Co., 28 Ont.L. 161, 169, 12 Dom. 
L.R. 227]. 


77. Dana v. State, 2 OhioSt. 91, 94. 
But see Johns v. Rice, 145 N.W. 290, 
291, 165 Iowa 238; Dobbins v. Parker, 
46 Iowa 357, 359 (both cases holding 
that in construing agreement the 
word does not mean the exact lan- 
guage). 


78 $3 ChittyCr.Ik p 1040 [quot 
State v. Atkins, 5 Blackf. (Ind.) 458; 
State v. Fenly, 18 Mo. 445, 454; Dana 
v. State, 2 OhioSt. 91, 93]; 2 Gabbett 
Cr.L. p 201 [quot Com. vy. Wright, 1 
Cush. (Mass.) 46, ; Teague v. 
State, 110 S.W. 224, 86 Ark. 126, 129 
[cit McDonnell v. State, 24 S.W. 105, 
58 Ark. 242, 248 (cit Maxwell Cr. 


esa ate Re, OO A ea ON I RP LD 
For later cases, developments and changes in the law see Annotations, same title and section number, 


expressed;7* and to import,’® or to mean,"® or to 
require,®° an exact copy*? of an instrument®? ae 
writing, set forth in the words and figures of it; 


Proc. 161; Webster D.)]; Peo. v. Til- 
den, 90 N.E. 218, 242 Ill, 536, 538, 134 


Am.S.R. 341, 31 L.R.A.N.S. 215, 17 
Ann.Cas. 496; Thomas v. State, 2 N. 
BE. 808, 103 Ind. 419, 426; Johns v. 


Rice, 145 N.W. 290, 291, 165 Iowa 233; 
Edgerton v. State, (Tex.Cr.) 70 S.W. 
90, 91. See Reg. v. Drake, 3 Salk. 
224, 225, 91 Reprint 790 (‘imports a 
true copy of the thing written’). 


79, Bouvier L. D. [quot St. Law- 
rence Tp. v. Furman, 171 F. 400, 402, 
96 C.C.A. 356, 17 Ann.Cas, 1244]; Chit- 
ty Cr. L. (1826) p 234 [cit Rex v. Gil- 
christ, 2 Leach 657, 660, 168 Reprint 
430, and quot Youlden v. London 
Guarantee, etc., Co., 28 Ont.L. 161, 
168, 12 Dom.L.R. 227]; Webster D. 
[quot Miller v. State, (Tex.Cr.) 34 
S.W. 267, 268]; Webster Int. D. [quot 
Saugerties Bank v. Delaware & Hud- 
son Co., 198 N.Y.S. 722, 724, 204 App. 
Div. 211]; Wharton Cr. L. [quot Dana 
v. State, 2 OhioSt. 91, 94]; Beeson v. 
Beeson, 1 Del. 466, 472; State v. Col- 
lins, 248 S.W. 599, 602, 297 Mo. 257, 


266; State v. Chinn, 44 S.W. 245, 142 
Mo. 507, 512; State v. Page, 19 Mo. 
2143; 217: >> Pose NH State, * Saswere. 


(Tenn.) 392, 394; Wright v. Clements, 
3 B.&Ald. 503, 508, 5 H.C.L. 292, 106 
Reprint 746. See Crossland v. State, 
92 S.W. 776, 77 Ark. 537, 543 (“fa fac- 
simile copy”); State v. Calendine, 8 
Iowa 288, 296 (‘means a copy, or ex- 
actness’’); State v. Bonney, 34 Me. 
383, 384 (‘an exact copy is intend- 
ed’); Rex v. Beare, 1 Ld.Raym. 414, 
415, 91 Reprint 1175 (“ ‘tenor’ is used 
in the same sense as ‘transcriptum’ ’’); 
Reg. v. Drake, 3 Salk. 224, 225, 91 Re- 
print 790 (‘‘‘tenor’ is the transcript 
copy of some original’); Youlden v. 
London Guarantee, etc., Co., 28 Ont.L. 
161, 169, 12 Dom.L.R. 227 (‘‘the tenor 
of a thing is the transcript’). 


[a] “As a technical word, it in- 
variably means an exact copy.” Bee- 
son v. Beeson, 1 Del. 466, 472. 


80. Peo. v. Warner, 5 Wend. (N. 
Y.) 271, 273 [quot Youlden v. London 
Guarantee, etc., Co., 28 Ont.L. 161, 
169, 12 Dom.L.R. 227]. 


81. See supra notes 78-80; 
infra notes 82, 83. 


“Copy” 13 C.J. p 933. 


82. Chitty Cr. L. (1826) p 234 [cit 
Rex v. Gilchrist, 2 Leach 657, 
168 Reprint 430, and quot Youlden v. 
London Guarantee, etc., Co., 28 Ont. 
L, 161, 168, 12 Dom.L.R. 227]; Thom- 
as v. State, 2 N.B. 808, 103 Ind. 419, 
426; State v. Atkins, 5 Blackf. (Ind.) 
458; State v. Bonney, 34 Me. 383, 
384; State v. Collins, 248 S.W. 599, 
602, 297 Mo. 257, 266; State v. Chinn, 
44 S.W. 245, 142 Mo. 507, 512; State 
yv. Pullens, 81 Mo. 387, 392; State v. 
Page, 19 Mo. 2138, 217; State v. Fenly, 
18 Mo. 445, 454; Fogg v. State, 9 
Yerg. (Tenn.) 392, 394. 


83. Bouvier L. D. [quot St. Law- 
rence Tp. v. Furman, 171 F. 400, 402, 
96 C.C.A. 356, 17 Ann.Cas, 1244]; 
Webster D. [quot Miller v. State, 
(Tex.Cr.) 34 S.W. 267, 268]; Webster 
Int. D, [quot Saugerties Bank v. Dela- 
ware & Hudson Co., 198 N.Y.S. 722, 
724, 204 App.Div. 211]. See People 
v. Tilden, 90° N.E. 218, 242 Ill. 536, 
538, 134 Am.S.R. 341, 31 L.R.A.N.S. 
215. 17 Ann.Cas. 496; Johns v. Rice, 


and 


660, | 


ee 


: 
4 
4 


and to signify a statement verbatim.®+ 


In chancery pleading the term has been used to 
designate a certified copy of records of other courts 
removed in chancery by certiorari.®® 


145 N.W. 290, 291, 165 Iowa 233 (“im- 
ports that the exact words are set 
out’); Com. v. Stevens, 1 Mass. 203, 
204; State v. Townsend, 86 N.C. 676, 
679; Rex v. Beare, 1 Ld.Raym. 414, 
415, 91 Reprint 1175 (“tenor imports 
the specific words”); Reg. v. Drake, 3 
Salk. 224, 225, 91 Reprint 790 (‘‘a.true 
copy of the thing written’’); Youlden 
v. London Guarantee, etc., Co., 28 Ont. 
L. 161, 170, 12 Dom.L.R. 227. 


{a] Similar definition.—‘‘An exact 
copy of a writing, pursuing the course 
of its words as they succeed one an- 
other.” Kinney D. [quot Youlden v. 
London Guarantee, etc., Co., 28 Ont.L. 
161, 170, 12 Dom.L.R. 227 (adding: 
“Wharton, Tomlin, and Mozley & 
Whiteley, in their law dictionaries, 
agree with Kinney’s definition’) ]. 


[b] Writing essential.—‘‘The ‘ten- 
or’ is the transcript copy of some 
original, to which it may be com- 
pared, and therefore there can be no 
‘tenor’ of words spoken, because there 
is no original; but there may be a 
‘tenor’ of a writing.” Reg. v. Drake, 
3 Salk. 224, 225, 91 Reprint 790. 


[e] As importing identity.—(1) 
“Tenor imports identity.” State v. 
Townsend, 86 N.C. 676, 679 [quot 
Youlden v. London Guarantee, ete., 
Co., 28. Ont.L. 161, 169, 12 Dom.L.R. 
227). (2) “The word ‘tenor’ imports 
: . that the instrument is set 
forth in the very words and figures.” 
People v. Tilden, 90 N.E. 218, 242 Ill. 
536, 538, 1834 Am.S.R. 341, 31 L.R.A. 
N.S. 215, 17 Ann.Cas. 496. To same 
effect 2 Gabbett Cr.L. 201 [quot Com. 
v. Wright, 1 Cush. (Mass.) 46, 65 
(omitting ‘‘very’)]. (8) “Consists 
in identity.’”’ Reg. v. Drake, 3 Salk. 
224, 225, 91 Reprint 790. 


[d] In pleading.—(1) As used in 
pleadings alleging that the instru- 
ments are set out according to their 
tenor the word ‘‘tenor” held to bind 
the party to a strict recital, Com. v. 
Stevens, 1 Mass. 208, 204. (2) “In 
pleadings, it must be so taken [as 
meaning exact copy].” Beeson v. 
Beeson, 1 Del. 466, 472. (3) “The 
word ‘tenor’ in a pleading imports 
that the exact words are set out.” 
Johns v. Rice, 145 N.W. 290, 291, 165 
Iowa 233. 


“Ydentity” 31 C.J. p 237. 


84. Wright v. Clements, 3 B.&Ald. 
508, 508, 5 E.C.L, 292, 106 Reprint 
746. : 


$5. Black L, D. 


86. State v. Townsend, 86 N.C. 676, 
679. 


[a] Comprehended by “describe.” 
—In holding sufficient a charge in an 
indictment for forging an indorse- 
ment “B Jet aC LW Pattee Ol. ee 
back of a draft described as follows: 
[a description of the draft then being 
given],” the court said: “We under- 
stand the word ‘describe,’ while it may 
mean other things, to comprehend the 
very ‘tenor’ of an instrument.” Miller 
v. State, (Tex.Cr.) 34 S.W. 267, 268. 


“Describe” 18 C.J. p 968. 

87. See cases infra this note. 

[a] “Effect” distinguished.—Peo- 
ple v. Warner, 5 Wend. (N.Y.) 271; 
273; Wright v. Clements, 3 B.&Ald. 
503, 507, 5 E.C.L. 292, 106 Reprint 
746. ° 


[b] “Effect” insufficient.—‘‘The 


TENOR 


1990 
port, 


mere . . effect of the forged 
writing will not suffice [where it is 
required to set iti forth according to 
its tenor].” Crossland y. State, 92 S. 
W. 776, 77 Ark. 537, 542. 


88. See cases infra this note. 


fa] “Form” distinguished.— 
“There is a distinction to be observed, 
and even noted in our books, between 
the legal words, ‘Tenor’ and ‘form’ 
and the setting out of an instrument 
according to the tenor and according 
to the form. Tenor has a stricter 
sense than form. In the former case 
an instrument must be set out in 
‘hee verba,’ but where a form is to 
be pursued the same strictness is not 
required.’ Youlden v, London Guar- 
antee, etc.,.Co., 28 Ont.L. 161,.169, 12 
Dom.L.R. 227 [quot Mountecashell v. 
O’Neill, 3 Ir.C.L. 486, 454]. 


“Form” 26 C.J. p 981. 


89. McDonnell v. State, 24 S.W. 
105, 58 Ark. 242, 248. See People v. 
Tilden, 90 N.E. 218, 242 Ill. 536, 538, 
134 Am.S.R. 341, 31 L.R.A.N.S. 215, 
17 Ann.Cas. 496 (“in the words and 
figures following’’). 


[a] Text phrase equivalent.—‘“‘The 
term . .-:. [text phrase] implies 
the same exactness as the word 
‘tenor,’ which imports an exact copy.” 
McDonell v. State, 24 S.W. 105, 58 
Ark. 242, 248 {cit Maxwell Cr. Proc. 
161; Webster D.].. To same effect 
People v. Tilden, 90 N.E. 218, 242 I11. 
536, 5388, 184 Am.S.R. 841, 31 L.R.A. 
N.S. 215, 17 Ann.Cas. 496. 


90. See cases infra this note. 


[a] “Purport” distinguished gen- 
erally.—St. Lawrence Tp. v. Furman, 
171 F. 400, 402, 96 C.C.A. 356, 17 Ann. 
Cas. 1244 [cit Bouvier L. D.]; Com. v. 
Wright, 1 Cush. (Mass.) 46, 65 [cit 
2 Gabbett Cr.L. 201]; Thomas v. 
State, 2 N.E. 808, 103 Ind. 419, 426; 
State v. Calendine, 8 Iowa 288, 296; 
State v. Collins, 248 S.W. 599, 297 Mo. 
257, 266; State v. Chinn, 44 S.W. 245, 
142 Mo. 507, 512; State v. Pullens, 81 
Mo. 387, 392; State v.'Page, 19 Mo. 
213, 217; Dana v. State, 2 Ohio St. 91, 
94 [eit Wharton Cr. L.J]; Fogg v. 
State, 9 Yerg. (Tenn.) 392, 394; Rex 


|v. Gilchrist, 2 Leach 657, 660, 168 Re- 
|print 430. 


{b] .Has different signification.— 
(1) “It differs from purport, which 
is only the substance or general im- 
port of the instrument.” Bouvier L. 
D. [quot St. Lawrence Tp. v. Furman, 
171 F. 400, 402, 96 C.C.A. 356, 17 Ann. 
Cas. 1244]. (2) “Old cases have 
given rise to much learning and argu- 
ment on the words ‘purport’ and 
‘tenor,’ and the books are full of dis- 
tinctions as to the meaning of these 
words.” Rex v. Gilchrist, 2 Leach 
657, 660, 168 Reprint 430 [quot State 
v. Chinn, 44 S.W. 245, 142 Mo. 507, 
512; State v. Page, 19 Mo. 213, 217; 
Fogg v. State, 9 Yerg. (Tenn.) 392, 
394]. (38). ‘‘Purport, however, has a 
signification different from, tenor.” 
State v. Atkins, 5 Blackf. (Ind.) 458 
[cit.1 Chitty Cr.L. 235; 2 East.Cr.L. 
p 983]. (4) “Purport means the 
substance of an instrument; .. . 
tenor means an exact copy of it.” 
Rex v. Gilchrist, 2 Leach 657, 660, 
168 Reprint 430 [cit Chitty Cr.L. 
(1826) p 234 (quot Youlden vy, London 


Guarantee, ete., Co., 28 Ont.L. 161, 168,- 


12 Dom.L.R. 227), and quot State v. 
Chinn, 44 S.W. 245, 142 Mo. 507, 512; 
State v. Page, 19 Mo. 213, 217; Fogg 


[62 C.J.] 709 


[§ 4] 2. Other Terms Compared and Distinguished. 
In this sense the word has been compared with, or 
distinguished from, “describe,’”’’* “effect,’’®? “form,”%* 
“in words and figures as follows, to-wit,”8® “pur- 
“purport and 


effect,”®1 “substance,”®? 


v. State, 9 Yerg. (Tenn.) 392, 394]. To 
same effect 2 Gabbett Cr.L. 201 [quot 
Com, v. Wright, 1 Cush. (Mass.) 46, 
65]. (5) “The word ‘tenor’ imports 
an exact copy; the word ‘purport’ 
means no more than the substance of 
the instrument.” 3 Chitty Cr.L. 1040 
[auot State v. Atkins, 5 Blackf. (Ind.) 
458; State v. Fenly, 18 Mo. 445, 454; 
Dana v. State, 2 Ohio St. 91, 93]. 


[ec] Purport included. — “Where 
the instrument is stated according to 
its tenor, the purport of it must 
necessarily appear.’ Rex v. Gilchrist, 
2 Leach C.C. 657, 660, 168 Reprint 430 
[quot State v. Chinn, 44 S.W. 245, 142 
Mo. 507, 512; State v. Page, 19 Mo. 
213, 217; Fogg v. State, 9 Yerg. 
(Tenn.) 392, 394]. To same effect 
Bre yen Collins, 248 S.W. 599, 297 Mo. 


91. Teague v. State, 110 S.W. 224, 
86 Ark. 126, 129; Jones v. Casler. 38 
N.E. 812, 1389 Ind. 382, 390, 47 Am.S.R. 
274; State v. Bonney, 34 Me. 383, 384; 
Saugerties Bank v. Delaware & Hud- 
son Co., 198 N.Y.S. 722, 724, 204 App. 
Div. ee Dana v. State, 2 Ohio St. 


’ 


[a] “Purport and effect” con*~ast- 
ed.— (1) Contrasting the methods of 
setting out an instrument in jindict- 
ments, according to its ‘tenor’ and, 
according to its “purport and effect,” 
the court said: “By the former mode, 
an exact copy is intended, but by the 
latter, the import or substance only 
is indicated.” State v. Bonney. 34 Me. 
8838, 384. To similar effect Dana v. 
State, 2 Ohio St. 91, 98. (2). “Setting 
forth a document according to its ten- 
or necessitates giving an exact copy 
of it, as distinguished from setting it 
forth according to its purport and 
effect.’”” Webster Int. D. [auot S2ug- 
erties Bank v. Delaware & Hudson 
Co.. 198 N.Y.S. 722, 724, 204 App.Div. 
211). 


[b] “Purport and effect” eauiva- 
lent.—“‘By the ‘tenor’ of a will is 
meant its purport and effect, as op- 
posed to the exact words of it.” 
Rapalie & L. L. D. [quot Thornton L, 
Lost Wills 147 (quot Jones v. Casler, 
88 N.E. 812, 815, 139 Ind. 382, 390, 47 
Am.S.R. 274)]. 


[ec] “Purport and effect” included. 


—‘Their meaning does not conflict 


with that of the word ‘tenor;’ but is 
rather included and ex»>ressed in it.” 
beri re v. State, 110 S.W. 224, 86 Ark. 
126, 129. 


92. See cases infra this note. 


[a] “In substance” not contradic- 
tory.—In upholding an indictment for 
fraudulent use of the mails, introduc- 
ing a contract with the words, “a 
contract of tenor in substance as fol- 
lows,” and overruling the contention 
that ‘tenor’ and “in substance” are 
contradictory the court said: “Neither 
etymologically, philologically, . nor 
legally is there any necessary con- 
flict between the words; and, as used 
in the indictment, the words ‘in sub- 
stance’ modify ‘tenor,’ and indicate 
that the contract is substantially as 


set forth.” Whitehead v. United 
States, 245 F. 385, 390. 
[b] “Substance” distinguished.— 


People v. Warner, 5 Wend. (N.Y.) 271, 
273; Dana v. State, 2 Ohio St. 91, 94; 
Solomon v. Lawson, 8 Q.B. 823, 839, 
55 4#.C.L. 828, 115 Reprint 1084; 
Wright v. Clements, 3 B.&Ald. 503, 
507, 5 E.C.L. 292, 106 Reprint 746 [cit 
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“sybstantially,”®? “substantially an accurate copy,”®* 


and “substantially a true copy.”?* 


{§ 5] 3. Phrases, “According to its original ten- 
or,”®* “according to its tenor,”®’ “according to the 
tenor, pes “according to the tenor and effect Of 7ee 
“according to the tenor following,’ “date and tenor 
of the instrument, 72 “aid by their tenor,”*® “like 
tenor,”* “like tenor and date,”> “of tenor in sub- 
stance as follows,”’® “of the tenor following,”? “orig- 
inal tenor,’’ “tenor of the bill,”® “tenor of the 
draft,”’?° “tenor of the will,”?1 “tenor of which oath 
hereafter followeth,”1? and “tenor is gaat d as 


follows.”’1? 


TENORE INDICTAMENTI MITTENDO. A writ 


Rex v. May, 1 Dougl. 193, 194, 99 Re- 
print 127]. See Crossland v. State, 92 
S.W. 776, 77 Ark. 537, 542 (‘‘the mere 
‘substance e x will not suffice’); 
‘Thomas v. State, 2 N.E. 808, 103 Ind. 
419, 426. 


93. See cases infra this note. 


fa] “Substantially” distinguished. 
—“These terms [tenor and substan- 
tially] are antagonistic.” Edgerton 
v. State, (Tex.Cr.) 70 S.W. 90, 91. 


“Substantially” 60 C.J. p 979. 


94. Edgerton v. State, (Tex.Cr.) 70 
S.W. 90, 91. 


' 95. Thomas v. State, 2 N.E. 808, 
103 Ind. 419, 426. 


96. Saugerties Bank v. Delaware 
& Hudson Co., 198 N.Y.S. 722, 723, 204 
App.Div. 211. 


97. Crossland v. State, 92 S.W. 
776, 77 Ark. 537, 542; McDonell v. 
State, 24 S.W. 105, 58 Ark. 242, 249; 
State v. Bonney, 34 Me. 383, 384: 
Saugerties Bank v. Delaware & Hua- 
-son Co., 198 N.Y.S, 722, 724, 204 App. 
Div. 211; State v. Townsend, 86 N.C. 
676, 678; Edgerton v. State, (Tex.Cr.) 
‘70 S.W. 90, 91. 


[a] Exact copy required.—‘‘Set- 
ting forth a document according to its 
tenor necessitates giving an exact 
vecopy.” Webster Int. D. [quot Sauger- 
ties Bank v. Delaware & Hudson Co., 
4198 N.Y.S. 722, 724, 204 App.Div. 211]. 


{b] “Substance” or “effect” insuf- 
‘Acient.—Where “an instrument must 
be set forth ‘according to its tenor,’ 
- + . the mere substance or effect 

.- will not suffice.” Crossland v. 
‘State, 92 S.W. 776, 77 Ark. 537, 542. 


98. Dobbins v. Parker, 46 Iowa 357, 
‘358; Miller v. Salomons, 7 Exch. 475, 
‘561, 155 Reprint 1036; Mountcashell 
w. O'Neill, 3 Ir.C.L. 436, 454; Youlden 
‘vv. London Guarantee, etc., Co., 28 Ont. 
iL. 161, 169, 12 Dom.L.R, 227. 


{a] “According to the form” dis- 
i a—Mounteashell vy. O’Neill, 
3 Ir.C.L. 436, 454; Youlden y. London 
‘Guarantee, etc., Co., 28 Ont.L. 161, 169, 
12 Dom.L.R. 227. 


{b] “Zs the same thing as ‘verba- 
tim.” "—Miller v. Salomons, 7 Exch. 
475, 561, 155 Reprint 1086 [quot Youl- 
den v. London Guarantee, ete., Co., 28 


Ont.L. 161, 169, 12 Dom.L.R. 227), 


$9. Johns v. Rice, 145 N.W. 290, 
291, 165 Iowa 233; Youlden yv. London 
Guarantee, etc., Co., 28 Ont.L, 161, 169, 
12 Dom.L.R. 227. 


[a] “In commercial cases, aver- 
ment of presentment according to the 
‘tenor and effect of the bill meant 
presentment where, by the exact 
‘terms of the acceptance it was made 
payable.” Youlden v. London Guar- 


TENOR—TENT 


whereby the record of an indictment, and the proc- 
ess thereupon, was called out of another court in 


the Queen’s Bench.** 


DUS.*7 


TENT.?° 


antee, etc., Co., 28 Ont.L. 161, 169, 12 
Dom.L.R. 227. 


[b] In writings other than plead- 
ings.—‘‘The word ‘tenor’ in a plead- 
ing imports that the exact words are 
set out. But as found in other in- 
struments, especially when coupled 
with ‘effect,’ as, ‘according to the 
tenor. and effect of,’ it is construed as 
meaning purport and effect or intent 
and meaning.” Johns v. Rice, 145 N. 
W. 290, 291, 165 Iowa 2338. 


1. Wright v. Clements, 3 B.&Ald. 
503, 508, 5 E.C.L. 292, 106 Reprint 746; 
Youlden v. London Guarantee, etc., 
Co., 28-Ont.L. 161, 168, 12° Dom.L.R. 
227. See Dana v. State, 2 Ohio St. 
91,95. 

2. Beeson v. Beeson, 
471. 


8. Crossland v. State, 92 S.W. 776, 
Tt SAT Koa. 2e 


4 St. Lawrence Tp. v. Furman, 
171 F. 400, 402, 96 C.C.A. 356, 17 Ann. 
Cas. 1244. 


5. St. Lawrence Tp. v. Furman, 171 
ra 402, 96 C.C.A. 356, 17 Ann.Cas. 


1 Del. 466, 


: 6 Whitehead v. T7. S., 245 F. 385, 
yv, 


[a] Fhrase held not self-contra- 
pear ecm We Se v. U. S., 245 F. 


7. State v. Collins, 248 S.W. 599, 
602, 297 Mo. 257, 266. 


8. Saugerties Bank v. Delaware & 
Hudson Co., 198 N.Y.S. 722, 730, 204 
App.Div. 211. 


[a] “Signifies original ‘true intent 
and meaning’; original ‘purport and 
effect’. Saugerties Bank v. Delaware 
& Hudson Co., 198 N.Y.S. 722, 730, 
204 App.Div. 211 [cit Century D. i 


9. Lindley v. Waterloo First Nat. 
Bank, 41 N.W. 381, 76 Iowa 629, 631, 
14 Am.S.R. 254, 2 Tash Ac 709. 


[a] In reference to bill of ex- 
change.—‘The term ‘tenor of the 
bill,’ as used in the books and cases, 
relates merely to the time and man- 
ner of payment.” Lindley v. Water- 
loo First Nat. Bank, 41 N.W. 381, 76 
hl 629, 631, 2 L.R.A. 709, 14 Am.S.R. 


10. Lindley v. Waterloo First Nat. 
Bank, 41 N.W. 381, 76 ae 629, 631, 
14 Am.S.R. 254, 2 LRA. 


1. Jones v. Casler, 38 N.E. 812, 
815, 139 Ind. 382, 390, 47 Am.S.R. 274. 


[a] As purport rather than rae 
words.—"‘By [text phrase] 
is meant its purport and effect, as op- 
posed to the exact words of Tee 
Rapalje & L. L. D. [quot Thornton L. 


TENOR EST PACTIO CONTRA COMMUNEM 
FEUDI NATURAM-AC RATIONEM, IN CON- 
TRACTU INTERPOSITA.?® 


TENOR EST QUI LEGEM DAT FEUDO.'® 
TENOR INVESTITURZ EST EO 


TENPIN ALLEY. A term said to be in effect 
synonymous with “bowling alley. 


918 


‘In common language,?° or in the ordi- 
oy bs 990 
nary acceptation of the word,?! a canvas house,** 


Lost Wills 147 (quot Jones v. Casler, 
38 N.E. 812, 815, 139 Ind. 382, 390, 47 


Am.S.R. 274) ]. 
12. -Miller v. Salomons, 7 Exch. 
475, 561, 155 Reprint 1036; Youlden 


v. London Guarantee, etc., Co., 28 Ont. 
L. 161, 169, 12 Dom.L.R. 327. 


13. Edgerton v. State, 
70 S.W. 90, 91. : 


“ye Black L. D. [cit Reg. Orig. p 


(Tex.Cr.) 


15. A maxim meaning “Tenure is 
a compact contrary to the common 
nature and reason of the fee, put into 
a contract.” Peloubet Leg. Max. [cit 
Wright Tenures 21]. 


[a] Another form of maxim.—See 
Black L. D. (substituting ‘“Tenura” 
for ‘‘Tenor”). 


16. A maxim meaning “It is the 
tenor of the feudal grant which regu- 
lates its effect and extent.” Black L. 
D. [cit Broom Leg. Max.]. 


[a] Applied in: Youlden v. Lon- 
don Guarantee, etce., Co., 28 Ont.L. 161, 
169, 12 Dom.L.R. 227 (applying the 
English version without giving the 
Latin text). 


17. A maxim meaning “The tenor 
of an investiture is to be scrutinized.” 
Morgan Leg. Max. [cit Wright Ten- 
ures]. ; 


18 O’Neal v. State, 100 S.W. 919, 
51 Tex.Cr. 100, 101 [cit Webster D.]. 


[a] Used interchangeably in stat- 
ute.—‘Our statute uses the terms 
‘tenpin alley’ and ‘bowling alley’ in- 
terchangeably. For instance in the 
act levying occupation taxes (Rev. Si. 
[1895] art 5049 p 1016), every nine or 
tenpin alley, or any other alley used 
for profit, by whatever name called, 
constructed or operated upon the 
principle of a bowling alley, etc., is 
amenable to the tax. Webster also 
defined tenpin alley and bow!ing alley 
as in effect synonymous.” O'Neal v. 
sae 100 S.W. 919, 51.Tex.Cr. 100, 
101. 


“Bowling alley” 9 C.J. p 315. 


19. See Municipat Corporations § 
440 note 83 [a] (power of city to pro- 
hibit erection of within fire limits). 


20. Knowles v. Lote 98 So. 207, 
208, 19 Ala.App. 476 


21. Killman v. State, 2 Tex.App. 
222, 224, 28 Am.R. 482 [quot City of 
St. Louis v. Nash, 181 S.W. 1145, 1147, 
266 Mo. 523, Ann.Cas. 1918B 134 (but 
substituting’ “acceptance” for ‘“ac- 
ceptation’’) ]. 


22. Killman v. State, 2 Tex.App. 
222, 224, 28 Am.R. 432 [quot City 
of St. Louis v. Nash, 181 S.W. 1145, 
1147, 266 Mo. 523, Ann.Cas.1918B 134]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a pavilion or portable? lodge,?4 consisting of 
skins,?° canvas,?® or other coarse?? or strong cloth 
stretched and sustained by poles;?® a pavilion, port- 
able lodge, or canvas house, enclosed with walls of 
cloth and covered with the same material,?® used 
for sheltering persons from the weather, especially 
a shelter made of a flexible 
material, properly of canvas or other coarse textile 
fabric, supported by a pole or poles, and stretched 
by cords that are secured by pegs or pins driven 
In specific connections, espe- 
cially in construing particular statutes, it has been 


soldiers in camp;?° 


into the ground.3! 


23. “Portable” 49 C.J. p 1086. 


24. Webster Int. D. [quot City of 
St. Louis v. Nash, 181 S.W. 1145, 1147, 
260 Mo, 523, Ann.Cas.1918B 134]; Cal- 
lahan v. State, 41 Tex. 43, 44; Killman 
Vv. eaae 2 Tex.App. 222, 224, 28 Am.R. 
432. 


25. Webster Int. D. [quot City of 
St. Louis v. Nash, 181 S.W. 1145, 1147, 
266 Mo. 523, Ann.Cas.1918B 134]. 


“Skins” 58 C.J. p 742 text and notes 
70-75. 


26. Webster Int. D. [quat City of 
St. Louis v. Nash, 181 S.W. 1145, 1147, 
266 Mo. 523, Ann.Cas.1918B 134]; Cal- 
lahan vy. State, 41 Tex. 43, 44. 


a Callahan v. State, 41 Tex. 43, 


28. Webster Int. D. [quot City of 
St. Louis v. Nash, 181 S.W. 1145, 1147, 
266 Mo. 523, Ann.Cas.1918B 134]; Cal- 
lahan v. State, 41 Tex. 43, 44. 


29. Killman v. State, 2 Tex.App. 
222, 224, 28 Am.R. 432 [quot City of 
St. Louis v. Nash, 181 S.W, 1145, 1147, 
266 Mo. 523, Ann.Cas.1918B 134]. 


30. Webster Int. D. [quot City of 
St. Louis v. Nash, 181 S.W. 1145, 1147, 
266 Mo. 523, Ann.Cas.1918B 134). 


* 31. Knowles v. State, 98 So. 207, 
208, 19 Ala.App. 476. 


32. See cases infra this note. 


[a] “Building” distinguished.— 
City of St. Louis v. Nash, 181 S.W. 
1145, 1147, 266 Mo. 523, Ann.Cas.1918B 
134. 


{b] Building held not “tent.”—(1) 
Where defendant constructed a mov- 
ing picture theater, using telegraph 
poles joined by a wire cable and guy 
cables to support and attach a canvas 
covering and at the rear built a stage 
of wood, with wings composed partly 
of wood and partly of canvas, made a 
floor of boards nailed to crosspieces 
sunk in the ground, equipped the 
stage and the whole structure with 
electric lights, the front with doors 
of wood and glass, and a ticket booth 
of wood, and furnished it with stoves 
for heating and with benches to seat 
a certain number of persons, which, if 
a building, was a building of the 
fourth class, the court held, that the 
structure was not a “tent,” but a 
“building” within a city ordinance 
which provided that no fourth-class 
building should be built within the 
fire limits. City of St. Louis v. Nash, 


181 S.W. 1145, 1147, 1148, 266 Mo. 523, 


Ann.Cas.1918B 134. (2) In discus- 
sing the nature of that structure the 
court said: “It will be seen that the 
element of portability is sadly lack- 
ing, and that other materials, to wit, 
wood and glass and brick, have been 
added to the skin and canvas covering 
of the genus tént, connoted by the 
definitions of the cases and of the 
lexicographers.” City of St. Louis 
v. Nash, 181 S.W. 1145, 1147, 266 Mo. 
523, Ann.Cas.1918B 134. 


[ce] Held to be “building.”—With- 


TENT—TENTATIVE 


in the meaning of a restriction in a 
deed against the erection of buildings 
other than dwellings to cost a speci- 
fied sum, a tent, fitted up with stoves 
for cooking, and used for living in, 
although not for sleeping, held a 
building violative of the restriction. 
Blakemore v. Stanley, 33 N.E. 689, 
690, 159 Mass. 6, 7. 


“Building” 9 C.J. p 683. 
33. See cases infra this note. 


fa] “Dwelling house” distin- 
guished.—Knowles v. State, 98 So. 
207, 208, 19 Ala.App. 476. 


[b] Held not to be “dwelling 
house.”—(1) In the chapter of the 
statute-dealing with arson, it is Said: 
“A tent or open shed@does not come 
within the meaning of a dwelling 
house.” Tex. Pen. Code (Paschal 
Dig.) art. 2311 [quot Callahan v. 
State, 41 Tex. 43, 45; Killman v. State, 
2 Tex.App. 222, 223, 28 Am.R. 432]. 
(2) Within Code [1907] § 6897, de- 
claring one guilty of a misdemeanor 
who shoots a firearm at or into a 
dwelling house, only those buildings 
specifically mentioned held included, 
the court saying: “A tent set up to 
accommodate temporarily employees 
atari sawmillicamp is). acon. fishonot 
within the protection of the statute. 
Knowles vy. State, 98 So. 207, 208, 19 
Ala.App. 476. , 


“Dwelling” or “dwelling house” 19 
C.J. p 843. 


34. See cases infra this note. 


[a] “House” compared.—(1) ‘““How- 
ever difficult it might be to de- 
fine in words the exact difference, in 
some possible cases, between a house 
and a tent, it can readily be conceived 
that there are houses that cannot be 
taken, called, or understood to be 
tents, and tents that cannot be called, 
taken, or understood to be houses.” 
Callahan v. State, 41 Tex. 43, 46 (with- 
in burglary statute) [quot Killman 
v. State, 2 Tex.App. 222, 224, 28 Am. 
R. 432 (within statute punishing the 
keeping of disorderly houses)]. (2) 
“The language quoted [Supra (1) this 
note], however, does in our opinion 
equally as well convey the idea that 
there are tents which can be called, 
taken, and understood to be houses.” 
Killman vy. State, 2 Tex.App. 222, 224, 
28 Am.R. 432. (3) “It is not neces- 
sary here to define the exact time 
when a tent, by its construction and 
uses might become a .. .. house. 
It can readily be seen that there are 
tents that cannot be called houses.” 
Knowles v. State, 98 So. 207, 208, 19 
Ala.App. 476. To same effect Callahan 
v. State, 41 Tex. 43, 46. 


[b] “rouse” distinguished.— 
Knowles v. State, 98 So. 207, 208, 19 
Ala.App. 476; Callahan v. State, 41 
Tex. 43, 45. 


[c] Held to be “house.”—(1) A 
structure described as a tent, made by 
stretching a wagon sheet over two 
forked poles and nailing the ends to 
planks nailed to stakes driven in the 
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held to be or not to be a building,®? a dwelling 
house,®* or a house.?4 


TENTATIVE. 
perimental ;*> but the common or colloquial meaning 
is said to be something that will do or will answer 
for the time being, but no further.*® 


According to the dictionary, ex- 


Tentative return. In income tax parlance, a return 
based on estimate, rather than upon the accurate 
figures upon which the income. tax was to be lev- 
ied;?7 and not the return required by law.?8 It 
is said to be merely an invention of the commission- 


ground, and used as a man’s abode 
held to be a “house” within the con- 
templation of a burglary statute, the 
court saying: “The law does not men- 
tion the character of structure or the 
material of which it shall be made. 
It protects the humble tenant in his 
tent as well as his more fortunate 
neighbor in his palace.’ Favro v. 
State, 46 S.W. 932, 39 Tex.Cr. 452, 453, 
454, 73 Am.S.R. 950. See also Bur- 
glary §§ 31-36, 40-44. (2) In prose- 
cution of a defendant for. keeping a 
disorderly house, “the description 
> $3. ofthe? structure aac eas 
that ‘it is a large tent of canvas, sup- 
ported by poles let into the ground; 
the walls and roof are of canvas, the 
floor is of plank.’ The defendant kept 
the place, had a bar there, received 
the money over ‘the counter, and all 
the women who resorted there were 
prostitutes. . . . There are tents 
which can be called, taken, and under- 
stood to be houses, and the tent de- 
scribed in this case we think is, if 
there ever was such an one, just one 
of those tents.” Killman v. State, 2 
Tex.App. 222, 224, 28 Am.R. 432. See 
also Disorderly Houses § 5 text and 
note 41. 


{[d] Hela not to be “house.?—A 
canvas tent, in a lumber camp, con- 
taining as the only article of furni- 
ture, a bed on which a saw mill em- 
ployee was temporarily sleeping held 
not a house within a statute punish- 
ing the shooting of firearms at, into, 
or through a dwelling house or other 
house or building, the court saying: 
“Such a structure as that described 
- « »« Would in common language be 
called a tent and not a_ house.” 
Knowles vy. State, 98 So. 207, 208, 19 
Ala.App. 476. To same effect Calla- 
han vy. State, 41 Tex. 43, 45 (within 
statute punishing theft from house). 
See also Larceny §§ 67-69. 


“House” 30 C.J: p 472. 


35. Webster New Int. D.; Oak 
Nas fa Mills v. U. 'S., 36 F.(2d) 529, 


[a] Applied to tax returns.—The 
only meaning given in the dictionary 
to the word ‘tentative’ which would 
at all apply to the situation under: 
consideration [filing of tentative in- 
come-tax return] is ‘experimental’.” 
ee Niegeeece Mills v. U. S., 36 F.(2d) 
529, 532. 


36. Oak Worsted Mills v. U. S., 36 
F.(2d) 529, 532 (so construing the 
word as applied to income tax re- 
turn), 


37. See Oak Worsted Mills v. U. S., 
36 F.(2d) 529, 531. 


[a] “Complete return” distinguish- 
ed.—Oak Worsted Mills y. U. S., 36 F. 
(2d) 529, 532. 


“Return” 54 C.J. p 740. See Inter- 
nal Revenue § 253; Taxation § 2333. 


38. Oak Worsted Mills v. U. S., 36 
F.(2d) 529, 531. See also Internal 
Revenue § 253. 


[a] “Return required by law” dis- 
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er of internal revenue for the purpose of giving the 
taxpayer an extension of time for filing the return 
required by law, and at the same time obtain the 
needed funds for the government.®® 

A suggested or proposed trust, 
It is a term fre- 
quently used to describe a deposit by one person of his 
own money, in his own name as trustee for another.*? 


TENTERDEN’S ACT. The statute of 9 Geo. IV, 
ce. 14, taking its name from Lord Tenterden, which 
is an extension of the statute of frauds.** 


TENURA. In old English law, tenure.*4 


[§ 1] A. Derivation. The word “ten- 
ure” comes from the Latin tenere—to hold.*® 


Tentative trust.*° 
not completed or consummated.*? 


TENURE. 


tinguished.—"‘The tentative return 
was not only not the return required 
by law, but there was no provision 
in the law [Revenue Act of 1918] for 
it.’ Oak Worsted Mills v. U. S., 36 
F.(2d) 529, 531. 


89. Oak Worsted Mills v. U. S., 36 
F.(2d) 529, 531. 


{a] Reason for device.—In ex- 
plaining the reason for allowing the 
filing of such returns based upon es- 
timate provided twenty-five per cent 
of the estimated tax due was paid 
at the time of filing such tentative 
return, the court said: “The ‘Revenue 
Act of 1918’ was not approved until 
February 24, 1919 (40 Stat. 1057). It 
was quite plain to everyone that large 
business concerns and individuals 
having large business interests would 
have great difficulty.in filing a return 
within the time required by law, and 
the Bureau of Internal Revenue would 
be deluged with requests for exten- 
sion of time for filing returns. In 
fairness to the taxpayers, the most 
of these applications would have to 
be granted. The result would be to 
postpone the payment’ of taxes in 
such amount that the government 
might become embarrassed for want 
of revenues. . . . In’ order. to 
overcome this difficulty a plan was 
devised which provided the needed 
funds for the government, and cer- 
tainly was a valuable concession to 
the taxpayers who brought them- 
Selves within its terms, by granting 
them, an extension of time for filing 
complete returns.” Oak Worsted 

iis ‘vi U:"S.; 36 F.(2d) 529, 531° (fol- 
lowing this explanation with a quota- 
tion from the internal revenue bu- 
reau circular authorizing tentative re- 
turns and outlining the procedure). 


40. See Trusts [39 Cyc 69 text and 
note 81 (deposit of money in bank as 
creating tentative and revocable 
trust) ].. : 

. “frust” see Trusts [39 Cyc 17]. 


‘41. Matter of U. S. Trust Co., 102 
N.Y.S. 271, 117 App.Div. 178, 180, 38 
NEY. CiveProca7e80! [afl Si" Ne 177, 
189 N.Y. 500]. 


42. Matter of Totten, 71 N,E. 748, 
TORN Wie deo, C0 MA Le 


*Ann.Cas. 900 [rev 85 N.Y.S. 928, 89]- 


App.Div. 368 and quot Hessen v. Mc- 
Kinley, 140 N.Y.S. 724, 726, 155 App. 
Div. 496; Tierney v. Fitzpatrick, 107 
N.Y.S. 527, 528,122 App.Div. 623; Mat- 
ter of U. S. Trust Co., 102 N.Y.S. 271, 
117 App.Div. 178, 180, 38 N.Y.Civ.Proc. 
- 30 (aff 81 N.BH. 1177, 189 N.Y. 500)). 
See also Trusts [39 Cye 67-70]. 


fa] “It is a tentative trust mere- 
ly.’—Matter of Totten, 71 N.E. 748, 
OMING at tea One ON abt AG: L808 1 
Ann.Cas. 900 [rev 85 N.Y.S. 928, 89 
App.Div. 368, and quot Hessen v. Mc- 


For later cases, developments and changes in the law see Annotations, 


TENTATIVE—TENURE 


Kinley, 140 N.Y.S, 724, 726, 155 App. 
Div. 496; Tierney v. Fitzpatrick, 107 
N.Y.S. 527, 528, 122 App.Div. 623; Mat- 
ter of U.S. Trust Co.,°102 N.Y.S. 271, 
117 App.Div. 178, 180, 38 N.Y.Civ.Proc. 
30 (aff 81 N.E. 1177, 189 N.Y. 500)]. 


43.° Black L. D. See also Frauds, 
Statute of §§ 72-83. 


44. Black L. D. 
“Tenure” post. 


45. State v. Harrison, 16 N.E. 384, 
113 Ind. 434, 446, 3 Am.S.R. 663. 


“Tenere” ant@ 


46. See generally Estates 21 C.J. 
p. 906. See also Property 50°-C.J. p 
725; Tenancy ante; Tenement ante. 


47. Bard v. Grundy, Ky.Dec. 168, 
169. See U. S. v. Carter, 4 Hawaii 
Fed. 198, 200. Aut 


48s. U.S. v. Carter, 4 Hawaii Fed. 
198, 200. See Kavanaugh v. Cohoes 
Power & Light Co., 187. N.Y.S. 216, 
230, 114 Mise. 590. : 3 


- “Feudal tenures” 
text and note 23. 


49. Richman y. Lippincott, 29 N. 
J.Law 44, 59. 


50. Bothin v. California Title Ins., 
etc:, Co.; 96 P.. 500, 153 Cal. 718, 722, 
Ann.Cas.1914D 634; Richman vy. Lip- 
pincott, 29 N.J.Law, 44, 59. 


‘51. Richman y. Lippincott, 29 N. 
J.Law 44, 59. 


[a] “Occupation” synonymous.— 
Construing the word in deeds execut- 
ed for the purpose of converting a fee 
tail into a fee simple, the court said: 
“In the first deed it was used as a 
synonym of the word occupation. 
The recitals show that it could not 
have been otherwise. And in the sec- 
ond deed reconveying the premises it 
may have been used in the same 
sense.” Richman v. Lippincott, 29 N. 
J.Law 44, 59. 


“Occupation” 46 C.J. p 895. 
52. “Tenant” ante, 


594%. Kavanaugh v. Cohoes Power 
& Light Co., 187 N.Y.S. 216, 231, 114 
Misc. 590. 


[a] Under feudal law, “the duties 
owing by each tenant to his superior 
constituted the tenure of the land, 
and the corresponding right in each 
superior was called the seignory.’” 
Kavanaugh y. Cohoes Power & Light 
Corporation, 187 N.Y.S. 216, 231, 114 
mee 590 [cit Burton Real Prop. p 


“Seignory” 57 C.J. p 96. 
“Superior” 60 C.J. p 1153. 


ison Bard y. Grundy, Ky.Dec. 168, 


25°C.J. p 1084 


[§ 2] B. Technical Term in Connection with 
Land.** In its technical sense,*7 it has a strict tech- 
nical meaning relating to feudal rights in land;** 
and is a term of very*® extensive signification.°° 
In this sense it is defined as oceupation;®* the du- 
ties owing by each tenant®? to his superior;>*” the 
estate in the land;5* the manner whereby lands or 
tenements are holden;** 
holds an estate in land;®* the service that the ten- 
ant owes to his lord.®* However, it is said that the 
term in this sense has come to be used in a more 
general way,°’ as expressing the manner or upon 
what conditions and terms land may be held;°* that 
it imports any kind of holding from mere posses- 
sion,®® to the owning of the inheritance;*° and that 


the mode by which one 


[a] “he most common tenure by 
which lands are held in this country 
is ‘fee simple,’ which is an absolute 
tenure of land to a man and his heirs 
forever without rendering service of 
any kind.” Bard v. Grundy, Ky.Dec. 
168, 169. 


“Estate” see Estates § 1. 
“Fee simple” see Estates § 8. 


“Land” 35 C.J. p 933. See also 
Property §§ 23-27. 


54. Bard v. Grundy, Ky.Dec. 168, 
169. See Kavanaugh y. Cohoes Power 
& Light Co., 187 N.Y.S. 216, 230, 114 
Misc. 590. 


[a] Similar definition.—‘‘The thing 
holden is styled a tenement; ... 
and the manner in which it is held, 
the tenure.’ Kavanaugh v. Cohoes 
Power & Light Co., 187 N.Y.S. 216, 
230, 114 Misc. 590 [cit 2 Blackstone 
Comm. p 59]. 


{[b] Backbone of English system. 
—‘Tenure has been the backbone of 
the English system of land holding; 
it always implies the relation of lord 
and tenant, or landlord and tenant.’ ° 
Kavanaugh v. Cohoes Power & Light 
eae 187 N.Y.S. 216, 230, 114 Misc. 
oO ° 


“Lands, tenements and heredita- 
ments” see Property § 22. 


“Tenement” ante. See also Prop- 
erty: § 28. 
55. Bothin v. California Title Ins., 


etc., Co., 96°P. 500, 153 Cal. 718, 722, 
Ann.Cas.1914D 634 [cit Anderson L. 
D.; Bouvier L, D.]. 


reer Bard v. Grundy, Ky.Dec. 168,. 


[a] Service essential. ‘There can 
be no tenure without some service,: 
because the service makes the ten- 
sa Bard v, Grundy, Ky.Dec. 168, 


“Service” 57 C.J. p 275. 


57. U. S. v. Carter, 4 Hawaii Fed. 
198, 200. 


Extended to property other than 
ead os to immaterial things see 
infra. § 2. 


58. U. S. v. Carter, 4 Hawaii Fed. 
zee 200 [cit Tiedeman Real Prop. ¢ 


ra 


59. _ Bothin vy. California Title Ins., 
ete., Co., 96 P. 500, 153 Cal. 718, 722, 
Ann.Cas.1914D 634; Richman y. Lip- 
pincott, 29 N.J.Law 44, 59 (“may im- 
port mere possession’”’), 


“Possession” 49 C.J..p 1092. 


asa: SOE EOE TEE ne Title Ins., 
etc., Co., r , 153 Cal. 718 
Ann.Cas.1914D 634. nen 


“Inheritance” 31 C.J. p 1199. 


same title and section number, 


_— 


it may include every holding of an inheritance.*! 


Phrases: “Absolute tenure,”®? “according to the 
tenure of his patent,’”’*® “in the tenure and occupa- 
tion,”®* “perfect tenure,’ “tenure of home,”®* and 
“tenure of the present occupant.”6? 


[§ 3] C. Broader Use.** In contrast to its strict- 
ly technical meaning,®® it has come to be used in a 
still more general way,’° as denoting in law the fact, 
manner, or means of holding,*! or as expressing the 


61. Richman y. Lippincott, 29 N.J. 
Law 44, 59. 


62. Bard v. Grundy, Ky.Dec. 168, 
[a] “‘Fee simple’ .. . is an 
absolute tenure.”—Bard y. Grundy, 


Ky.Dec. 168, 169. 


eet Bard v. Grundy, Ky.Dec. 168, 
fa] In construing agreement by 


patentee, under a patent purporting 
to grant the fee, whereby he under- 
took to convey ‘‘according to the ten- 
ure of his patent,” the court said: 
SThes Expression,) vse.) it has 
any meaning, must be that he was 
to hold it free from any kind of serv- 


ang Bard vy. Grundy, Ky.Dec. 168, 

64. Richman v. Lippincott, 29 N.J. 
Law 44, 59. 

65. Kavanaugh v. Cohoes Power & 
Light Co., 187 N.Y.S. 216, 231, 114 
Mise. 590. 

{a]. What constitutes.—‘‘Where 


the tenant paravail was a tenant in 
fee, the tenure was perfect.” Kav- 
anaugh v. Cohoes Power & Light Co., 
187 N.Y.S. 216, 231, 114 Misc. 590. 


‘“Penant paravail” see Tenant ante. 


66. U.S. v. Carter, 4 Hawaii Fed. 
198, 200. 


[a] In Census Act.—In construing 
the act approved July 2, 1909, 36 St. 
1 § 8, providing ‘‘The schedules re- 
lating to population shall include for 
each inhabitant the name... and 
‘tenure of home’,” the court, after 
contrasting the technical with the 
general sense of the word “tenure,” 
said: ‘‘Undoubtedly Congress used the 
word in this general sense in the ex- 
pression ‘tenure of home’. . . . 
When the defendant answered the 
first of the above questions, to-wit: 
‘owned or rented,’ he conformed to the 
statutory requirement relative to sup- 
plying information called for regard- 
ing the tenure of his home. He an- 
swered that he owned his home.” U. 
S. v. Carter, 4 Hawaii Fed. 198, 199, 
200 (holding defendant was not re- 
quired to answer whether his home 
was owned free or was subject to 
mortgage). 

[b] “Ownership of home’ inter- 
changeable.—U. S. v. Carter, 4 Hawaii 
Fed. 198, 200 (as used in census 
schedule of information regarding 
population). Fi 

67. Bothin y. California Title Ins., 
ete., Co., 96 P. 500, 153 Cal. 718, 722, 
Ann.Cas.1914D 634. 

68. See Officers §§ 97-128. See al- 
so Term post and cross references 
thereunder, 

69. See supra § 1. 

70. U.S. v. Carter, 4 Hawaii Fed. 
198, 200. ; 

71. Hunt v. Superior Court of Los 
Angeles County, 173 P. 1097, 178 Cal. 
470, 473. 

“Holding” see Hold § 4. 

72. U. S. v. Carter, 4 Hawaii Fed. 
198, 200. See People v. Waite, 9 Wend. 
(N.Y.) 58 (holding the word used in 
connection with certain offices not 

’ 
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manner,’? or upon what conditions and terms,7* 
property other than realty, and even immaterial 
things, such as offices,7* may be held; and it is said 
that it may be employed as meaning the right to 
hold an office7® for an indefinite time,7® the term 


of,** or the title to,*® an office. 


restricted “only to the manner of 
holding such office’), 


“Manner” 38 C.J. p 958. 
73. U.S. v. Carter, 4 Hawaii Fed. 


198, 200; People v. Waite, 9 Wend. 
(N.Y.) 58. 
{a] Includes duration of term.— 


In construing the word, applied to 
certain office, the court said: “It was 
contended . . . that the term 
‘tenure’ designated only the manner 
of holding the office. . . .. I ap- 
prehend this is too restricted a defi- 
nition of the term and that it was 
intended to include the duration of 
the term of office, in addition to the 
manner of holding.” People v. Waite, 
9 Wend. (N.Y.) 58. - 


“Condition” 12 C.J. p 399. 
“Terms” post. 


74 U.S. v. Carter, 4 Hawaii Fed. 
198, 200; People vy. Waite, 9 Wend. 
(N.Y.) 58. See W. J. Robinson v. U. 
S., 42 Ct.Cl. 52, 56; People v. Bissell, 
49 Cal. 407, 412 [quot Territory v. 
Ashenfelter, 12 P. 879, 4 N.M. 85, 103]. 


“Office” see Officers §§ 1, 2. 


75. W. J. Robinson v. U. S., 42 Ct. 
Cl. 52, 56; State v. Harrison, 16 N.E. 
384, 118 Ind. 434, 447, 3 Am.S.R. 668. 


[a] 
“the General Assembly shall not cre- 
ate any office the ‘tenure’ of which 
shall be longer than four years” held 
not to prevent one who holds an of- 
fice created by the general assembly 
the term of which is four years, from 


holding over after the expiration of | 


his term, until the successor he elect- 
ed and qualified. State v. Harrison, 


16 _N.E. 384, 113 Ind. 434, 446, 3 Am. |: 


S.R. 663. 


76. W. J. Robinson vy. U. S., 42 Ct. 
Cl.152, 56 


77. W. J. Robinson v. U. S., supra; 
Hunt v. Superior Court of Los An- 
geles County, 
470, 474; People v. Bissell, 49 Cal. 407 
412 [quot Territory v. Ashenfelter, 12 
P. 879, 4 N.M. 85, 103 (appeal dism 
14 S.Ct. 1141, 154 U.S. 493, 38 L.Ed. 
1079, and quot Barrett v. Duff, 217 P. 
918, 114 Kan.. 220, 229)]: State v. 
Young, 68 So. 241, 137 La. 102, 112. 
See State v. Parker, 30 La.Ann. 1182, 
1184. " 

[a] “Term” interchangeable or 
synonymous.—(1) “As applicable to 
the length of time to which a person 
may be elected or appointed to an 
office, the words ‘tenure’ and ‘term’ 
are often used interchangeably.” W. 
J. Robinson v. U. S:, 42. Ct.Cl. 52, 56. 
C2)e The: words ‘tenure v6. csc 6 AS 
applied to the holding of an office has 
been held synonymous with ‘term of 
office’. Hunt v. Superior Court of 
Los Angeles County, 173 P. 1097, 178 
Cal. 470, 474. (3) “The word ‘tenure,’ 
when used in connection with the 
expression ‘tenure of Office,’ means the 
term of Office.” Barrett v. Duff, 217 
P. 918, 114 Kan. 220, 229 [quot Ter- 
ritory v. Ashenfelter, 12 P. 879, 4 N. 
M. 85, 103 (appeal dism 14 S.Ct. 1141, 
154 U.S. 493, 38 L.Ed. 1079)]. 

[b] “Term” distinguished.—(1) In 
adverting to the distinction between 
the “term” of an office and one’s “‘ten- 


Constitutional provision that | 


173 P. 1097, 178 Cal.} 


Phrases: “According to the tenure thereof,”?® “in- 
definite tenure,”®° “legislative tenure,”®! “same ten- 
ure as justices of the peace,’”’’? “shall not affect the 
tenure of office,’’®? “tenure in office,”’®* “tenure is 


ure” of it, the court said: “The latter 
is within the control of the parties, 
and may be longer or shorter, ac- 
cording to circumstances; but the 
former is not. The term remains in- 
variable, always the same, and is not 
subject, in its duration, to the wishes 
or agreements of any persons whom- 
soever; while the tenure of an in- 
cumbent may be terminated by his 
resignation and its acceptance.” 
State v. Parker, 30 La.Ann. 1182, 1184 
[quot State v. Young, 68 So. 241, 137 
La. 102,110]. (2) “There is generally 
a recognized difference in their mean- 
ing as used in statutes, and in fact 
their general use. The derivation of 
the words. well indicates the differ- 
ence—the one the right to hold for 
an indefinite time and the other a pe- 
riod of time with fixed limits.” W. J: 
Robinson v. U. S., 42 Ct.Cl. 52, -56. 
(3) “During one term there may be 
several tenures, but there cannot be 
several terms in one tenure.” State 
v. Parker, 30 La.Ann. 1182. 1184 [qnot 
State v. Young, 68 So. 241, 137 la. 
102, 110]. (4) The word ‘‘tenure,” in 
the subtitle to section 80 of the act 
to provide a government for the ter- 
ritory of, Hawaii (Act April 30, 1900, 
ec 339 31 St. 156), in the provision for 
appointment and tenure of officers 
held to have a more extended mean- 
ing than “term.” W. J. Robinson v. 
United States, 42 Ct.Cl. 52. 56. See 
also Officers § 97 note 66 [b]. 


“rerm” post. 
“Term of office” see Officers § 97. 


78. State v. Harrison, 16 N.E. 384, 
113 Ind. 434, 447, 3 Am.S.R. 663. ‘ 


“Title” post. - ; Bae: 
bars People v. Bissell, 49 Cal. 407, 
Le 1 5 ’ i 


4 
80. 
‘sl. 


See Officers § 98. — ys 
State v. Harrison, 16 N.E. 384, 


113 Ind. 434, 446, 3 Am-S.R. 663. 


[a]. Said to mean “right to hold 
by legislative authority.” State v. 
Harrison, 16 N.E. 384, 113-.Ind. 434, 
446, 3 Am.S.R. 663. he) pce eee 

82. People v. Waite, 9 Wend. (N. 
We) 558; vein 

83. Hunt v. Superior Court of Los 
pen tp | County, 173 P, 1097, 178 Cal: 
470, 474. 


{a] Constitutional limitation ap- 
plicahle.—Los Angeles County Char- 
ter, making office of county treasurer 
an appointive office in classified serv- 
ice of county, and providing that all 
persons in classified service, ‘“wheth~ 
er holding by election or by appoint- 
ment, shall hold their positions until 
discharged, reduced, promoted or 
transferred,” held not to affect term 
of office of county treasurer elected 
before charter went into effect; arti- 
cle 12 § 56, and Const. art 11 § 7%, 
providing that charter “shall not af- 
fect the tenure of office” of officer so 
elected, the court saying: ‘‘The words, 
. . . used in the’ constitutional 
provision, prohibit not only the short- 
ening of the tenure or term of office, 
. . . but also the extension of such 
tenure or term of office.”” Hunt v. Su- 
perior Court of Los Angeles County, 
173 P. 1097, 178 Cal. 470, 474. 


84. Brassell v. Brandon, (Ala.) 135 
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fixed by law,”8*® “tenure of an incumbent,”®® “ten- 
ure of office,”’®? and “tenure of the officer.”*® 


TERCERIA.®® In Spanish law, a third party ac- 
tion;®° the opposition by a third party or person 
who appears in an action between two or more liti- 
gants, either assisting or supporting the rights of 
one of them or demanding his own, to the exclusion 


of the others.91 
TERCERO.°2 


TERCERONES.?° 


son and a mulatto.?8 


So. 577, 579. 


' [a] “erm of office” distinguished. 
—In characterizing the status of an 
associate member of the State Tax 
Commission who, in accordance with 
statute, held office at the will of the 
governor, the court said: “As the 
words ‘term of office’ are ordinarily 
used, petitioner hela no such term of 
office; he had a tenure in office, at and 
subject to the will of the governor.” 
Sete vy. Brandon, '(Ala.)' 135° So. 
577, 579. 


85. Territory v. Ashenfelter, 12 P. 
879, 4 N.M. 85, 103 [appeal dism 14 
tira 1141, 154 U.S. 493, 38 L.Ed. 


86. State v. Young, 68 So. 241, 137 
La. 102, 110; State vy. Parker, 30 La. 
Ann. 1182, 1184. 


87. .W. J. Robinson v, U. S., 42 Ct. 
Cl. 52, 56; Brassell y. Brandon, (Ala.) 
135 So. 577,.579;,.Hunt v. Superior 
Court of Los Angeles County, 173 P. 
1097, 178 Cal. 470, 474; U.S. v. Carter, 
4 Hawaii. Fed.. 198, .200; Barrett v. 
Duff, 217 P. 918, 114 Kan. 220, 229. 
See Territory v. Ashenfelter, 12 P. 
879, 4 N.M. 85, 103 [appeal dism 14 S. 
Ct. 1141, 154 U.S. 493, 38 L.Ed. 1079]; 


“88. State y. Young, 68 So. 241, 137 
La, 102, 112. 


{a] “Term of office” distinguished. 
‘Tenure of the. officer. means the 
time he may serve, and is not to be 
confounded with the term of. the of- 
fice as fixed in the Constitution or 
statute creating it.’’ State v. Young, 
68 So. 241, 137 La. 102, 112. 


89. See Tercero post; Third Oppo- 
sition post. See also Interpleader § 
31; Intervention 33 C.J. p 477 text 
and note 33. 

90. Escriche Diccionario. 

91. Escriche Diccionario. 

[a] Occurs in “juicio ejecutivo.” 
—Escriche Diccionario. 

“Juicio ejecutivo” see Juicio 35 C. 
J. pp 125, 126 note 46 [q]. 

92. See Third Persons post. 
also Stranger 60 C.J. p 138. 

93. Fernandez v. Perez, 
Rico Fed. 665, 680. 

[a] “Bona fide purchaser” com- 
pared.—‘“‘What is known in equity as 
a bona fide purchaser for value ... 
is practically the same as what is 
known under the Mortgage Law as 
‘tercero’ a third party.” Fernandez 
v. Perez, 6 Porto Rico Fed. 665, 680. 


94. Fernandez v. Perez, supra. 
“third persons” post. 


See 


6 Porto 


In Spanish law, a third party ;° 
or third person;°* one who has not participated in 
the recorded instrument or contract.?® 


In the Spanish and French 
West Indies, one of the grades distinguishing per- 
sons who belong to the negro race but who are not 
full negroes,®? being the production of a white per- 


TENURE—TERM 


or where, or in 


or boundary.® 


boundary.?° 


[§ 3] C. Grammatical or Philological Sense. 


TERM or TERMS. [§ 1] A. InGeneral. A word 
that does not always have identically the same sig- 
nification,®® but which has a great variety of defi- 
nitions,! is susceptible of a very varied significa- 
tion,? dependent on, the subject matter spoken of, 


the sentence in which it is used;* 


and it is said that it may have a broad meaning,* 
and even a doubtful signification.® 


[§ 2] B. Derivation and Primary Meaning. The 
word is derived from the Latin “terminus,” a limit 
It implies a certain beginning and 
ending;? and its primary meaning is that which 
limits the extent of anything;* hence a bound;® a 


In 


its general signification,!! language;1? words, phras- 


95. Fernandez vy. Perez, 6 Porto Ri- 
co Fed. 665, 680. 


[a] In Mortgage Law.—‘“In article 
27 of the Mortgage Law, it is said 
‘for the purposes of this law _ those 
who have not participated in the re- 
corded instrument or contract shall 
be considered as third persons,’ which 
however, is not as clear as 
it appears.” Fernandez v. Perez, 6 
Porto Rico Fed. 665, 680 [cit 2 Galin- 
do Legislacion Hipotecaria (Mortgage 
Legislation) 297]. 


[b] May be such for some purpos- 
es.—"‘A person may be a ‘tercero’ for 
some purposes, and not for others, 
and this must be determined by the 
general principles of law and by the 
facts in each particular case.” Fer- 
eas cag xt Perez, 6 Porto Rico Fed. 


[ec] Held- not “terceros.”—‘“Per- 
sonal creditors are not ‘terceros’, for 
they have no ‘real’ right, and the ob- 
ject of the Mortgage Law is to insure 
the ownership (‘dominio’) of immov- 
able property.” Fernandez v. Perez, 
6 Porto Rico Fed. 665, 680 [cit 2 
Galindo Legislacion Hipotecaria 
(Mortgage Legislation) 313]. 


$6. See also Colored Persons 11 C. 
J. p 1224; Griff 28 C.J. p 826; Mulat- 
to 42 C.J. p 1411; Octoroon 46 C.J. 
p 900; Quadroon 51 C.J. p 109; Quin- 
terones 51 C.J. p 297. 


97. Daniel v. Guy, 19 Ark. 121, 131 
(where the various grades are de- 
scribed and compared). 


[a] “Im our legislation, no such 
classification has been recognized.” 
Daniel v. Guy, 19 Ark. 121, 131. 


“Negro” 45 C.J. p 1376. 
98. Daniel v. Guy, 19 Ark. 121, 131. 
“Mulatto” 42 C.J. p 1411. 


99, Pilcher v. English, 66 S.E. 163, 
133 Ga. 496, 502. 


1. Walsh v. Mehrback, 5 Hun (N. 
Y.) 448, 449 (adding: “as we find by 
consulting the lexicographer’’). 


2. Hutchinson vy. Lord, 1 Wis. 286, 
314, 60 Am.D. 881. 


3 Hutchinson v. Lord, supra. See 
Pilcher v. English, 66 S.E. 163, 133 
Ga, 496, 502; Ceranto v. Trimboli, 60 
S.E. 138, 638 W.Va. 340, 343 (“both the 
subject matter and the associated 
words indicate the sense in which it 
[terms] was used’’). See also passim 
§§ 2-12. 

[a] Similarly expressed.—‘The in- 
strument in which it is used, the con- 
text, and the subject-matter may all 
be considered in determining the ex- 


act meaning to be given to the word 
in a particular instance.” Pilcher v. 
English, 66 S.E. 163, 133 Ga. 496, 502. 


4 City of Richmond v. Virginia 
pee ae Co., 98 S.E. 691, 124 Va. 
529, = 


5. Walsh v. Mehrback, 5 Hun (N. 
Y.) 448, 449. 


{a] In pleading.—‘“It can be said 
that when the pleader-uses it, it may 
have a doubtful signification.” Walsh 
v. Mehrback, 5 Hun (N.Y.) 448, 449 
(construing allegation in complaint 
that a bond ‘‘by its terms” provided 
certain liquidated damages, where 
the bond was not set out in, nor a 
copy thereof annexed to, the com- 
plaint). 


6 Hurd v. Whitsett, 4 Colo. 77, 89. 
See State ex rel. Rumbold vy. Gordon, 
142 S.W. 315, 238 Mo. 168, 177, Ann. 
Cas.1913A 312. 


fa] “Terminus” equivalent.—‘A 
‘term’ at root is the same as ‘termi- 
nus,’ a boundary limit.’”’ State ex rel. 
Rumbold v. Gordon, 142 S.W. 315, 238 
Mo. 168, 177, Ann.Cas.1913A 312. 


“Terminus” post. 


7. State ex rel. Rumbold v. Gor- 
don, 142 S.W. 315, 288 Mo. 168, 177, 
Ann.Cas.1913A 312. 


[a] Certainty of beginning and 
ending essential—‘‘There can be no 
boundary limit without a fixed or cer- 
tain beginning and a fixed or ‘certain 
ending.” State ex rel. Rumbold v. 
Gordon, 142 S.W. 315. 238 Mo. 168, 
177, Ann.Cas.1913A 312. 


8.. Webster New Int. D. [quot Ya- 
zoo & M. V. R. Co. v. Scott, 67 So. 
491, 108 Miss. 871, 890, L.R.A.1915E 
239, Ann.Cas.1917E 880]. See Cleve- 
land, ete., R. Co. v. Cincinnati, Ohio 
Prob. 269, 278 (limit or extent of a 
grant). 


9. Webster New Int. D. 
“Bound” 9 C.J. p 144. 


10. Webster D. [cit Hutchinson v. 
‘Lord, 1 Wis. 286, 314, 60 Am.D. 381]; 
City of Detroit v. Detroit United Ry., 
139 N.W. 56, 59, 178 Mich. 814; Cleve- 
land, ete., R. Co. v. Cincinnati, Ohio 
Prob. 269, 278; Beus v. Shaughnessy, 
2 Utah 492, 500. See State ex rel. 
Rumbold v. Gordon, 142 S.W. 815, 288 
Mo. 168, 177, Ann.Cas.1913A 312 (“a 
boundary limit’’). 


“Boundary’* see Boundaries § 1. 


pare’ Hurd v, Whitsett, 4 Colo. 77, 


12. Hutchinson v. Lord, 1 Wis. 
286, 315, 60 Am.D. 381. 


“Language” 36 C.J. p 719. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


es, and expressions by which the definite meaning 
of language is conveyed and determined.13 


Phrase: “Terms or language.” 


[§ 4] D. Expressing Duration in General.15 
applied to time,’® or when applied to duration,!7 
a determined, definite,t® or prescribed duration ;1® 
a limited or definite extent of 
time;?! any limited time;?? a period of time with 
fixed limits,?* or with some definite termination ;?4 
the space of time or period;?° the time for which 


a fixed period ;°° 


13. Hurd v. Whitsett, 4 Colo. 77, 
84. See Ceranto v. Trimboli, 60 S.E. 
138, 63 W.Va. 340, 343. 


[a] As words.—‘We often speak 
of the terms of a statute, a letter, or 
other instrument, meaning the words 
thereof.” Ceranto v. Trimboli, 60 S. 
E. 138, 63 W.Va. 340, 343. 


14. Hutchinson v. Lord, 1 Wis. 286, 
315, 60 Am.D. 381. 

15. See also infra passim §§ 5-12. 

Term or duration of: 


Agency see Agency 
Brokers § 22. 


Annuities §§ 12-18. 


Contract see Contracts § 620; Munici- 
pal Corporations § 2127. 


Copyright §§ 235-242. 


Designation as official newspaper see 
Newspapers § 45. 


Employment of: 
aes see Religious Societies §§ 


§§ 147-197; 


Municipal agent or employee see 
Municipal Corporations §§ 1646— 
1650. 

Seamen §§ 27-54. 


Servant see Master and Servant §§ 
17, 18 (commencement and dura- 
tion), § 59 (expiration of as 
terminating relation), § 60 (in- 
definite term as termination). 


Seine or employee see States 


Teacher. see Schools and .School 
Districts §§ 299-312. 

Partnership see Partnership §§ 141- 
145, 1039-1045. 

Patents §§ 294-306, § 310 (reissues). 

Risk see Accident Insurance §§ 16-22; 
Fidelity Insurance § 6; Fire Insur- 
ance §§ 98, 99; Insurance § 277; 
Liability Insurance § 15; Life In- 
aurance § 90; Marine Insurance §§ 
93-111. 


16 “Time” see Time post. 
17. “Duration” 19 C.J. p 837. 
18. “Definite” 18 C.J. p 466, 


19. Foreman v. People, 71 N.E. 35, 
37, 209 Ill. 567; Wilson v. McCarron, 
91 A. 839, 112 Me. 181, 189; Carpenter 
v. Okanogan County, (Wash.) 299 P. 
400, 404; State v. Carroll, 234 P. 22, 
133 Wash. 549, 554; State v. Twichell, 
38 P. 134, 9 Wash. 530, 533. See State 
v. Tallman, 64 P. 759, 24 Wash. 426, 
430 (where, however, ‘‘definite’ does 
not appear in the definition). 


20. Wilson v. McCarron, 91 A. 839, 
112 Me. 181, 189; Carpenter v. Okano- 
gan County, (Wash.) 299 P. 400, 404; 
State v. Carroll, 234 P. 22, 133 Wash. 
549, 554; State v. Tallman, 64 P. 759, 
24 Wash. 426, 430; State v. Twichell, 
38 P. 134, 9 Wash. 530, 533. See 
Commonwealth v. Homer, 5 Metc. 
(Mass.) 555, 557. 

[a] Within jail-breaking statute.— 
Under a statute providing that a per- 
son who is lawfully imprisoned for 
eertain causes mentioned, who breaks 


[62 C. J.—36] 


TERM 


[62 C.J.] 715 


anything lasts;?® time generally;*7 and when ap- 
plied to a number of years,?® it imports a continu- 


ous succession of years,?® or an unbroken period of 


time.?° 


As 


meaning.*4 


prison and escapes, may be punished 
by imprisonment for one year in ad- 
dition to the unexpired portion of the 
term, the statute held to imply a fixed 
or certain term and hence not to in- 
clude a person who is imprisoned for 
trial, or for want of bail and the like. 
re v. Homer, 5 Metc. (Mass.) 555, 


{b] As not meaning definite peri- 
od.—In a prosecution of a teacher of 
music for the crime provided for in 
Rev. St. § 7024, having sexual inter- 
course with a female pupil, where the 
evidence failed to disclose that the 
term of employment was for a defi- 
nite length of time, and the fact was 
that the teacher was employed to give 
a certain number of lessons at a Stat- 
ed price per lesson, the word “term,” 
as used in this statute, held not in- 
tended to mean a definite period, but 
the time during which the teacher 
continues to fill his engagement and, 
by virtue of his employment, has un- 
usual opportunities for such unlawful 
practice. Easley v. State, 29 OhioCir. 
Ct. 568, 571. 


“Period” 48 C.J. p 812. 


21. Webster D. [quot Wilson v. 
na eet, 91 A. 839, 112 Me. 181, 


22. Webster D. [quot State 
Sayre, 24 So. 89, 118 Ala. 1, 52; State 
v. Stonestreet, 12 S.W. 895, 99 Mo. 
361, 372 (quot State v. Williams, 121 
S.W. 64, 222 Mo. 268, 278, 17 Ann.Cas. 
1006). and cit State v. Bish, 12 Ohio 
N.P.N.S. 369, 387; Hutchinson v. 
Lord, 1 Wis. 286, 314, 60 Am.D. 381]. 


[a] Definite beginning and end.— 
“Of course every such period of time, 
in order to be ‘fixed and definite’ must 
have a point of beginning and a point 
of termination equally fixed and defi- 
nite.” State v. Stonestreet, 12 S.W. 
895, 99 Mo. 361, 372 [quot State v. 
Williams, 121 S.W. 64, 222 Mo. 268, 
278, 17 Ann.Cas. 1006]. 


23. W. J. Robinson v. U. S., 42 Ct. 
Cl. 52, 56. 


24. Rooney v. City of Omaha, 181 
N.W. 143, 105 Neb. 447, 449. See 
Temiskaming Telephone Co., Ltd. v. 
Cobalt, 44 Ont.L. 366, 381. 


[a] Imports termination.—‘ ‘Term’ 
is not properly applicable to anything 
in perpetuity, but the word imports 
termination at some time, primarily 
of course after a fixed number of 
years, but not improperly on the oc- 
currence of the death of the termor.” 
Temiskaming Telephone Co., Ltd. v. 
Cobalt, 44 Ont.L. 366, 381. 


“Termination” post. 


25. Foreman v. People, 71 N.E. 35, 
37, 209 Ill. 567. 


“Space” 58 C.J. p 813. 


26. Webster D. [quot State v. 
Sayre, 24 So. 89, 118 Ala. 1, 52; Wil- 
son v. McCarron, 91 A. 839, 112 Me. 
181, 190; State v. Stonestreet, 12 S.W. 
895, 99 Mo. 361, 372 (quot State v. 
Williams, 121 S.W. 64, 222 Mo. 268, 
278, 17 Ann.Cas. 1006), and cit State 


[§ 5] E. Legal Applications—1. In General. In 
law,*? in its legal and restricted sense,®? in its legal 
signification,?* or when relating to legal rights, it 
is said to be a technical word of well-defined legal 
It may be used to designate the limit?® 
or extent*® of agrant. It may have special meanings 


v. Bish, 12 OhioN.P.N.S. 369, 387]. 


27. Foreman v. People, 71 N.E. 35, 
37, 209 Ill. 567; Reed v. Police Court 
of Lowell, 52 N.E. 638, 635, 172 Mass. 
427, 431. See In re Sullivan’s Estate, 
a 2 40 Wash. 202, 215, 111-Am. 


[a] “Time” equivalent.—(1) In 
construing a recognizance the court 
said: ‘ ‘Term’ may be construed to 
mean ‘time.’’’ Reed v. Police Court 
of Lowell, 52 N.E. 633, 172 Mass. 427, 
431. (2) “When applied to duration, 
we see no difference between ‘time’ 
and ‘term.’’” Foreman vy. People, 7t 
N.E. 35, 37, 209 Ill. 567. 


28. See cases infra notes 29, 30. 


29. Lincoln v. Warren, 19 Vt. 170, 
171 (so construed in pauper settle- 
ment statute). See Gaillard v. Gail- 
lard, 28 Miss. 152, 153. 


[a] In construing divorce statute, 
Hutch. Code 495 § 3, making “wilful, 
continued, and obstinate desertion for 
the, term of three years” cause for 
divorce, the court held the statute not 
applicable where the three year period 
was interrupted by an attempted 
reconciliation, the court saying: ‘In 
the contemplation of the law there 
must be continued, consecutive deser- 
tion of three years.” Gaillard v. Gail- 
lard, 23, Miss. 152, 153. 


30. Royalton v. Bethel, 10 Vt. 22, 
els ee Gaillard v. Gaillard, 23 Miss. 


31. Webster D. [quot Hutchinson 
te 1 Wis. 286, 314, 60 Am.D. 


won Hurd v. Whitsett, 4 Colo. 77, 


33. Walsh v. Mehrback, 5 Hun (N, 
Y.) 448, 449. 


34 City of Detroit v. Detroit Unit- 
ed Ry., 139 N.Y. 56, 59, 173 Mich. 314. 


35. Webster D. [cit Hutchinson v. 
Lord, 1 Wis. 286, 314, 60 Am.D. 381]; 
City of Detroit v. Detroit United Ry., 
139 N.W. 56, 59, 173 Mich. 314; State 
ex rel. Rumbold v. Gordon, 142 S.W. 
315, 2388 Mo. 168, 177, Ann.Cas.1913A 
312 (“boundary limit’); Cleveland, 
ete., R. Co, v. Cincinnati, Ohio Prob. 
269, 278; Beus v. Shaughnessy, 2 
Utah 492, 500. See Miller v. Massil- 
lon, 20 OhioCir.Ct.N.S. 167, 168 [quot 
Stage v. Coughlin, 12 OhioN.P.N.S. 


419, 426 (both cases defining it as 
“¢he’ limit’); State v. Bish, 12 Ohio 
N.P.N.S. 369, 386 (but substituting 


“to” for “the” in quotation) ]. 
“Limit” 37 C.J. p 664. 


36. City of Detroit v. Detroit Unit- 
ed Ry., 1389 N.W. 56, 59, 173 Mich. 314; 
Cleveland, etc., R. Co. v. Cincinnati, 
Ohio Prob. 269, 278. 


{a] In ordinances or statutes.— 
(1) “As applied to a statute or ordi- 
nance giving a charter or franchise, 
they [terms or conditions] signify 
the boundary, limit or extent of the 
grant.” City of Detroit v. Detroit 
United Ry., 139 N.W. 56, 59, 173 Mich. 
314. (2) In a statute providing that 
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when employed in contracts and other instruments,** 
in reference to courts,*® or estates and tenancies ;*° 
and it frequently is used to express the time for hold- 
ing an office,*® performing a duty or service,** or un- 
Phrases: 
years,”?? “during the term of said franchise,”** “for 
a longer term than one year,”*® “for a term less 
than life,”4* “for a term of years,’’*? “for the term 


of four consecutive weeks,”4% “regular term, 
9950 


dergoing imprisonment.*? 


“term limited for the duration, 


a railroad company may agree with 
the public authorities as to the man- 
ner, terms and conditions under which 
a railroad may be built and con- 
structed on a certain highway the 


word “terms” held to mean “the 
boundary, limit, or extent of the 
grant.” Cleveland, ete., R. Co. v. Cin- 


cinnati, Ohio Prob. 269, 278 feit City 

of Detroit v. Detroit United Ry., su- 

pra}. f 
s7. See infra 3 6. 

38. See infra §§ 7-10. 
39. See infra § 12. 
40. See infra § 11. 

41. Term of service as: 

Administrator see Executors and Ad- 
ministrators §§ 251-316. 

Assignee for benefit of creditors see 
Assignments for Benefit of Credi- 
tors §§ 288-315. 

Executor see Executors and Admin- 
istrators §§ 56-58. 

ene juror see Grand Juries §§ 80- 


edhe wean see Guardian and Ward § 


Juror see Juries § 315. 
Receiver: 
In general see Receivers § 106. 
On) pence see Railroads §§ 834, 


Trustee: 


In general see Trusts [39 Cyc 246 
et seq]. 

Under railroad mortgage see Rail- 
roads §§ 688-690. 


42. Peo. v. Smith, (Cal.App.) 284 
P. 1066, 1067; Commonwealth § v. 
Hvans, 16 Pick. (Mass.) 448, 450; Ex 
p. Seymour, 14 Pick. (Mass.) 40, 43. 


Term of imprisonment: 
ain en te see Criminal Law §§ 3228— 


For contempt see Contempt § 131. 
In reformatory see Infants §§ 226, 
243-245. 


Successive terms see Criminal Law § 


43. Metcalf Auto Co, v. Norton, 
109 A. 384, 119 Me. 103; Ex p. Sey- 
mour, 14 Pick. (Mass.) 40, 43. 


[a] Not less than two years.— 
-Construing statute providing addi- 
tional punishment for third offenders 
in cases of those convicted of crimes 
punishable “by any term of years,” 
the court said: ‘We think the natural 
.and legal, as well as the literal and 
grammatical construction of the 
words, ‘any term of years’ must be a 
period of time not less than two 
years.” Ex p. Seymour, 14 Pick, 
(Mass.) ‘40, 438 [cit and foll. Com, v. 
Evans, 16 Pick. (Mass.) 448, 450 (con- 
struing phrase ‘for a term of years” 
in similar. statute), and quot Metcalf 
Auto Co..v. ‘Norton, 109 A. 384, 385, 
119 Me, 108 (used in connection with 
renewal term ‘in ,lease)]. 


44. Temiskaming Telephone (Co., 
'Ltd., y..Cobalt, 44 Ont.L. 366, 373. 


45. Ex p. Seymour, 14 Pick, 


TERM 


years,”’>? “term 


“Any term of 


policy.”®° 
1949 


“term of five | Instruments.*! 


(Mass.) 40, 43. 


46. Peo. v. Smith, (Cal.App.) 284 
P. 1066, 1067 (construed in connection 
with prison sentence). ear 


47. Commonwealth v. Evans, 16 
Pick. (Mass.) 448, 450. 


[a] Imprisonment “for a term of 
years” held to include imprisonment 
for life. Commonwealth v. Evans, 16 
Pick. (Mass.) 448, 450. 


48. Carpenter v. Okanogan County, 
(Wash.) 299 P. 400, 404. 


49. Rooney v. City of Omaha, 181 
N.W. 143, 105 Neb. 447, 449. 


[a] Contemplates that ‘termina- 
tions must come at regular intervals 
of time.” Rooney v. City of Omaha, 
181 N.W. 143, 105 Neb. 447, 449. 


50. Berliner Gramaphone Ltd. v. 
Pollock, 35 Oni.L. 137, 142, 26 Dom. 
L.R.. 628, 9 Ont.W.N. 263 (as being 
the life of a patent). : 


51. Webster D. [quot Wilson v. 
McCarron, 91 A. 839, 112 Me, 181, 190]. 


52. Bangs v. Skidmore, 21 NY. 
136, 140; Raegener v. Willard, 60 N. 
Y.S. 478, 482, 44 App.Div. 41, 45. 


53. Webster D. [quot State v. 
Sayre, 24 So. 89, 118 Ala. 1, 52; Wil- 
son v. McCarron, 91 A. 839, 112 Me. 
181, 190; State v. Stonestreet, 12 S. 
W. 895, 99 Mo. 361, 372 (quot State 
v. Williams, 121 S.W. 64, 222 Mo. 268, 
278, 17 Ann.Cas. 1006), and cit State 
v. Bish, 12 OhioN.P.N.S. 369, 387]. 


as Royalton v. Bethel, 10 Vt. 22, 


55. .Gaillard yv. Gaillard, 23 Miss. 
152, 153. 


[a] Implies continuous period.— 
Gaillard v. Gaillard, 23 Miss. 152, 153. 


56. Hale v. Bischoff, 36 P. 752, 53 
Kan. 301, 304; Lincoln v. Warren, 19 
Vt. 170, 1721. 


{a] Consecutive or successive 
years.—(1) ‘A period or term of two 
years designates consecutive terms 
of two years following each other in 
regular order, the one commencing 
where. the other ends.’ Hale v. 
Bischoff, 36 P. 752, 53 Kan. 301, 304. 
(2) “The word term ‘ex vi termini’ 
imports a succession of years.” Lin- 
coln v. Warren, 19 Vt. 170, 171. 


[b] “For two years” distinguished. 
—‘¥or two years’ held not to re- 
quire successive years but ‘for the 
term of two years’ held to require 
two years in succession. Lincoln vy, 
Warren, 19 Vt. 170, 171. 


57. See cases infra this section. 


58. Inhabitants of City of Plain- 
field vy. Commissioner of Municipal 
Accounts, 105 A. 457, 458, 92 N.J.Law 
84, 86, 87 

[a] Defined in statute.—Under 
Sinking Fund Act (1917) art 1-§ 1, 
“all other bonds [than those express- 
ly defined therein as ‘serial bonds’] 
shall be known as ‘term’ bonds.” In- 
habitants of City of Plainfield v. Com- 
missioner of Municipal Accounts, 105 
A: 457, 458, 92 N.J.Law 84, 86, 87 
(the court adding: ‘While the words 
‘term bonds’ in ordinary acceptation 


“term of seven years,’’®+ “term of three years, 
and “term of two years.’’*® : 


Adjectively the word has been employed in phras- 
es that have received judicial interpretation,®’ such 
as: “Term bonds,”5* “term insurance,”°® and “term 
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of insurance,”>? “term of life eee 


[§ 6] 2. In the Plural in Contracts and Other 
In its restricted and legal sense,®? 


would be a misnomer, it is a ques-’ 


tion of classifying them according to 
the express language of the act’’). 


“Serial bonds” distinguished see 
Serial § 4 text and note 19. 


“Serial bonds” 57 C.J. p 270. 
Term fees see Costs §§ 264, 265. 


59. See Life Insurance § 7. 


60. Maryland Casualty Co. v. First 
Nat. Bank of Montgomery, 246 F. 892, 
899, 159 C.C.A. 164 [cert den 38 S.Ct. 
345, 246 U.S. 670, 62 L.Ed. 931, and 
quot Aetna Casualty & Surety Co. v. 
Commercial State Bank of Rantoul, 
13 F.(2d) 474, 476]. 


fa] General definition.—In con- 
sidering a bond which mentioned the 
date of commencement of liability, 
but not expressly the date of its 
termination, the court said: ‘That 
contract was what is known in_ the 
insurance business as a ‘term policy’ 
under which the insurance contracted 
for covers only losses occurring be- 
fore the expiration of the stated 
term.” Maryland Casualty Co. v. 
First Nat. Bank of Montgomery, 246 
F. 892, 899, 159 C.C.A. 164 [cert den 
38 S.Ct. 345, 246 U.S. 670, 62 L.Ed. 
931, and quot Aetna Casualty & Sure- 
ty Co. v. Commercial State Bank of 
Rantoul, 13 F.(2d) 474, 476]. See 
also Fidelity Insurance §§ 6, 7. 


“Term policy” of life insurance see 
Life Insurance § 7, § 90 text and 
notes 10-24 (construction of policy 
with reference to duration of risk). 


61. Cross references: 


Charter party see Shipping § 149 et 
seq. 

Composition with creditors see Bank- 
ruptcy §§ 586-588; Compositions 
with Creditors §§ 32-34. 

Effect of custom to explain see Cus- 
toms and Usages § 61 (common 
terms and words), § 62 (technical 
terms), §§ 63, 64 (adding unex- 
pressed terms). 

Sak Same see Master and Servant 


Frauds, Statute of §§ 318, 319. 

License to use patent see Patents §§ 
428—430. 

Mechanics’ Liens §§ 125, 280, 281, 638— 
640, 663-665, 707, 708. 


Mortgages §§ 236-258, 335, 336, 947, 
950-952. 


Pleading § 97. 
Reformation of Instruments §§ 70-72. 


Sales see Counties § 3839 (sale of 
bonds); _ Executions § 573; Execu- 
tors and Administrators §§ 1584— 
1586; Judicial Sales § 41; Mort- 
gages §§ 1424-1427, 1751, 1831, 
2282; Railroads § 787; Receivers §§ 
Saag ae 58 ae 213, 501-— 

3 ; Taxation § 1635; Trust 
[39 Cyc 360]. é: 

Specific Performance §§ 96-105. 

Statutes §§ 158-166 (language gener- 
ally), 578 (technical terms), §§ 
579-587 (other particular words or 
terms). 

62, Hurd v.° Whitsett, 4 Colo. 77, 

84. See Hutchinson vy. Lord, 1 Wis. 

286, 314, 60 Am.D. 381 (‘in law’). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


when relating to legal rights,** in contracts,** or 
other instruments,®® the word in the plural®*® has 
been used as designating the agreements,*? condi- 


63. City of Detrolit v. Detroit Unit- 
ed Ry., 139 N.W. 56, 59, 173 Mich. 314. 


64 Black L. D. [quot Roberts-At- 
kinson Co. v. International Harvester 
Co. of America, 131 S.E. 757, 191 N.C. 
291, 296 (‘‘in the law of contracts’’)]; 
Webster D. [quot Hutchinson v. Lord, 
1 Wis. 286, 314, 60 Am.D. 381]; City 
of Detroit v. Detroit United Ry., 139 
N.W. 56, 59, 173 Mich. 314 (‘“‘as used 
in contracts generally”). See Hurd 
v. Whitsett, 4 Colo. 77; 84; Yazoo & 
M. V. R. Co. v. Scott, 67 So. 491, 108 
Miss. 871, 890, L.R.A.1915E 239, Ann. 
Cas.1917E 880 (“as in contracts”). 


{a] “Used chiefly in reference to 
pee one Hurd v. Whitsett, 4 Colo. 


65. . Le Roy v. Beard, 8 How. (U.S.) 
451, 465; Carson v. Smith, 5 Minn. 
78, 77 Am.D. 539; Paul v. Grimm, 30 
A. 721, 165 Pa. 139, 148, 44 Am.S.R. 
648 (last three cases construing word 
in power of attorney); Beus. v. 
Shaughnessy, 2 Utah 492, 500 (in as- 
signment for benefit of creditors); 
City of Richmond v. Virginia Ry. & 
Power Co., 98 S.E. 691, 124 Va. 529, 
538 (“frequently used in deeds, wills 
and other writings creating powers 
of sale’); Ceranto v. Trimboli, 60 S. 
EB. 138, 63 W.Va. 340, 343 (construed in 
affidavit accompanying plea); Hutch- 
inson v. Lord, 1 Wis. 286, 313, 60 Am. 
D. 881 (construing word in assign- 
ment for benefit of creditors). See 
Walsh v. Mehrback, 5 Hun (N.Y.) 
448, 449 [“‘as appiied to any instru- 
ment” (construing the word in a 
bond) ]. 


[a] “As when we speak of the 
terms of an offer or a sale or some 
other transaction.” Ceranto v. Trim- 
boli, 60 S.E. 138, 63 W.Va. 340, 343. 


_ 66. Black L. D. [quot Roberts-At- 
kinson Co. v. International Harvester 
Co. of America, 131 S.E. 757, 191 N.C. 
291, 296 (“‘the word is generally used 
in the plural’’)]; Webster D. [quot 
Hutchinson v. Lord, 1 Wis. 286, 314, 
60 Am.D. 381]; Hurd v. Whitsett, 4 
Colo. 77, 84; Yazoo & M. V. R. Co. 
v. Scott, 67 So. 491, 108 Miss. 871, 890, 
L.R.A.1915E 239, Ann.Cas.1917E 880. 


67. Ceranto v. Trimboli, 60 S.E. 
138, 63 W.Va. 340, 343. 


“Agreement” 2 C.J. p 979. 


68. Black L. D. [quot Roberts-At- 
kinson Co. v. International Harvester 
Co. of America, 131 S.E. 757, 191 N.C. 
291, 296]; Webster D. [quot People 
v. J. O. Beekman & Co., 179 N.E. 435, 
437, 347 Ill. 92]; Worcester D. [quot 
Platter v. Elkhart County, 2_N.E, 544, 
103 Ind. 360, 378]; Hurd v. Whitsett, 
4 Colo. 77, 84;..City of Detroit v. De- 
troit United Ry., 139 N.W. 56, 59, 173 
Mich. 314; Yazoo & M. V. R. Co. v. 
Scott, 67 So. 491, 108 Miss. 871, 890, 
L.R.A.1915E 239, Ann.Cas.1917E 880; 
Cleveland, ete., R. Co. v. Cincinnati, 
OhbioProb. 269, 278; Ceranto v. Trim- 
poli, 60 3.E. 138, 63 W.Va. 340, 343. 
See Logansport & Wabash Valley Gas 
Co. v. Null, 76 N.E. 125, 126, 36 Ind. 
App. 503 (“broad enough in meaning 
to include ; 4 F conditions”) ; 
Walsh v.. Mehrback, 5 Hun (N.Y.) 448, 
449 (where “‘condition,” among others, 
is said to be a definition of ‘term’ ac- 
cording to the lexicographer) ; 
lips v. Welts, 82 P. 737, 40 Wash. 501, 
504, 


[a] “Webster gives substantially 
the same definition.” Platter v. Hlk- 
hart County, 2 N.E. 544, 103 Ind. 360, 
378. 

[b] “Conditions” synonymous.— 
(1) In considering a statute (in force 


TERM 


prior to Code (1906) § 800, providing 
that every new trial granted shall be 
on such “terms” as the court shall di- 
rect), which read “terms and condi- 
tions,” the court said: ‘The words 
‘terms’ and ‘conditions,’ however, as 
here used, are synonymous.” Yazoo 
& M. V. R. Co. v. Scott, 67 So. 491, 495, 
108 Miss. 871, 890, L.R.A.1915E 239, 
Ann.Cas.1917B 880. (2) “Webster’s 
Dictionary defines the word ‘terms’ as 
Synonymous with the word ‘condi- 
tions.’”” People v. J. O. Beekman & 
Co., 179 N.E. 435, 437, 347 Ill. 92. (3) 
““Terms’ and ‘conditions’ [are] often 
used synonymously.” City of Detroit 
v. Detroit United Ry., 139 N.W. 56, 
59, 173 Mich. 314. 


[c] “Conditions” compared.— 
Cleveland, ete., R. Co. v. Cincinnati, 
Ohio Prob. 269, 278. 


[d] As giving right to impose con- 
ditions.—In construing Sess. L. (1903) 
p 73 ¢ 59, governing sales of land ac- 
quired by a county pursuant to tax 
foreclosure proceedings, the court 
said: “The statute expressly pro- 
vides that the commissioners may fix 
the ‘terms’ upon which the sale shall 
be made. It is suggested that this 
refers to the financial terms; but this 
could hardly be true in the light of 
the statutory provision that the sale 
must be made for cash. It would 
seem to be a wise and businesslike 
limitation that sales of county prop- 
erty, . . . Should be made subject 
to the approval of the board of com- 
missioners.” Phillips v. Welts, 82 P. 
737, 738, 40 Wash. 501, 504 [cit State 
Bee 79 PB. 313, 36 Wash: 651, 


[e] As not meaning’ all condi- 
tions.—In holding that a pleading in 
a condemnation suit did not suffi- 
ciently aver that there was an effort 
on the part of one railroad company 
to agree with another railroad com- 
pany as to the point and manner of 
crossing its tracks, where it was al- 
leged that the companies were ‘un- 
able toagree .. . in regard to the 


terms of, or . . . the compensation 
therefor,” the court said: ‘Counsel 
say: ‘By the word “terms” we meant 


the conditions upon which such cross- 
ing might be had, referring to those 
not only of point and of place, but 
to the conditions also that must be 
included in the word ‘‘manner” as 
used in the statute.’ . . . We have 
endeavored to give the pleading the 
construction for which counsel con- 
tend, but this we cannot do. The 
word ‘terms’ cannot be extended as 
counsel insist.’ Lake Shore, etc., R. 
Co. v. Cincinnati, etc., R. Co., 19 N.E. 
440, 116 Ind. 578, 586, 587. 


[f] “Result or conclusion and not 
the condition.”—‘“In its legal signifi- 
cation, as applied to any instrument, 
it is generally employed to state a re- 
sult or conclusion, and not the condi- 
tion or stipulation. For example, it 
is frequently found in points, argu- 
ments, and pleadings, thus: the 
agreement, though it does not ex- 
pressly; yet in terms it does, etc.; 
thus giving the effect of all its pro- 
visions. Hence it can be said that 
when the pleader uses it, it may have 
a doubtful signification.” Walsh v. 
Mehrback, 5 Hun (N.Y¥.) 448, 449. 


“Condition” 12 C.J. p 398. 


Imposition of terms on: 


Affirmance of judgment see Appeal 
and Error §§ 3134-3153. 

Allowance of service of demurrer aft- 
er expiration of time see Pleading 
§ 466 text and notes 10-13. 
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tions,°* conveyances®® and covenants,’® exactions,” 
limitations,’* promises made,?* propositions stat- 
ed,** provisions made,7® stated or offered,’* or stip- 


Granting or refusing: 
Application for receiver see Rail- 
roads § 843; Receivers §§ 69-71. 
Change of venue see Criminal Law 
§ 327; Venue [40 Cyc 167]. 
Continuances § 148. 
Injunctions §§ 625, 626. 


Leave to amend pleading see Equity : 
§ 619; Pleading § 735. 


New Trial §§ 477-505. 


Order of substitution see Attorney 
and Client § 201. 


Stay of proceedings pending appeal 
see Appeal and Error § 1415. 
Review of discretion of lower court 

as to see Appeal and Error.§ 2773. 


69. Le Roy v. Beard, 8 How. (U.S.) 
451, 466 [quot Carson v. Smith, 5 
Minn. 78, 77 Am.D. 539; Hutchinson 
we 1 Wis. 286, 318, 60 Am.D, 


“Conveyance” 13 C.J. p 898. 


70. Le Roy v. Beard, 8 How. (U.S.): 
451, 466 [quot Carson v. Smith, 5 
Minn. 78, 77 Am.D. 539; Hutchinson 
v. Lord, 1 Wis. 286, 313, 60 Am.D. 
381]; Ceranto v. Trimboli, 60 S.E. 
138, 63 W.Va. 340, 3438. 


[a] “Applicable to the conveyanc-. 
es and covenants to be given, as much 
as to the amount of, and the time of 
paying, the consideration.” Le Roy v. 
Beard, 8 How. (U.S.) 451, 466 [quot 
Carson v. Smith, 5 Minn. 78, 77 Am.D. 
539; Hutchinson v. Lord, 1 Wis. 286, 
313, 60 Am.D, 381]. 


“Covenants” see Covenants §§ 1-14. 


71. City of Detroit v. Detroit Unit- 
ed Ry., 139 N.W. 56, 59, 173 Mich. 314. 


“Exaction” 23 C.J. p 178. 


72. Webster New Int. D. [quot 
Yazoo & M. V. R. Co. v. Scott, 67 So. 
491, 108 Miss. 871, 890, L.R.A.1915E 
239, Ann.Cas.1917E 880]; Hurd v. 
Whitsett, 4 Colo. 77, 84; City of De- 
troit v. Detroit United Ry., 139 N.W. 
56, 59, 173 Mich. 314. 


“Limitation” 37 C.J. p 664. 


73. Black L. D. [quot Roberts-At- 
kinson Co. v. International Harvester 
Co. of America, 131 S.E. 757, 759, 191 
N.C. 291, 296]. 


“Promise” 50 C.J. p 716. 


74. Black L. D. [quot Roberts-At- 
kinson Co. v. International Harvester 
Co. of America, 131 S.E. 757, 191 N.C. 
291, 296]; Webster D. [quot Hutch- 
inson v. Lord, 1 Wis. 286,'314, 60 Am. 
D. 381]; ‘Webster New Int. D. [quot 
Yazoo & M. V. R. Co. v. Scott, 67 So. 
491, 108 Miss. 871, 890, L.R.A.1915E 
239, Ann.Cas. 1917E 880]; Worcester 
D. [quot Platter v. Elkhart County, 
2N.B. 544, 103 Ind. 360, 378];. Hurd 
v. Whitsett, 4 Colo. 77, 84; City of 
Detroit v. Detroit United Ry., 139 N. 
W. 56, 59, 173 Mich. 314. 


[a] “Webster gives substantially 
the same definition.” Platter v. Elk- 
hart County, 2 N.B. 544, 103 Ind. 
360, 378. 


“Propocition” 50 C.J. p 790. 


75. Webster D. [quot Hutchinson 
v. Lord, 1 Wis. 286, 314, 60 Am.D. 
381]. 


“Provision” 50 C.J. p 832. 


76. Webster New Int. D. [quot Ya- 
zoo & M. V. R. Co. v. Scott, 67 So. 
491, 108 Miss. 871, 890, L.R.A.1915E 
239, Ann.Cas.1917E 880 (‘“‘as in con- 
tracts’) ]. 


718. {62 0:3.) 


ulations,77 for the acceptance of another and deter- 
mining the nature and scope of the agreement,7*® 
which comprise in whole or in part the agreement 
and govern the contracting parties, defining what 
they obligate themselves to do or not to do,’® or 
which when assented to or accepted by another, set- 
tle the contract and bind the parties.®° 
characterized as a legal as well as a popular and 
common definition; and it is said not to be nec- 


77. Worcester D. [quot Platter v. 
Elkhart County, 2 N.E. 544, 103 Ind. 
360, 378]; Ceranto v. Trimboli, 60 S. 
BE. 138, 63 W.Va. 340, 343. See Walsh 
v. Mehrback, 5 Hun (N.Y.) 448, 449 
(where “stipulation,” among others, 
is said to be a dictionary definition 
of ‘‘term’’). 


{a] “Webster gives substantially 
the same definition.” Platter v. Elk- 
Sere County, 2 N.E. 544, 103 Ind. 360, 
378. 


“Result or conclusion and not the 
condition or stipulation’ see supra 
note 68 [f]. 


“Stipulation” 60 C.J. p 34. 
Stipulations § 1. 


78. Webster New Int. D. [quot Ya- 
zoo & M. V. R. Co. v. Scott, 67 So. 
491, 108 Miss. 871, 890, L.R.A.1915 
239, Ann.Cas.1917EH 880]. 


79. City of Detroit v. Detroit Unit- 
ed Ry., 139 N.W. 56, 59, 173 Mich. 
314. See Hurd v. Whitsett, 4 Colo. 
77, 84; Rokes v. Amazon Ins. Co., 51 
Md. 512, 524, 34 Am.R. 323. 


{a] Similarly expressed.—‘‘Which 
comprise and govern the acts which 
the contracting parties agree express- 
ly or impliedly to do or not to do.” 
Hurd v. Whitsett, 4 Colo. 77, 84. 


80. Black L. D. [quot Roberts-At- 
kinson Co. v. International Harvester 
Co. of America, 131 S.E. 757, 191 N.C. 
291, 296]; Webster D. [quot Hutchin- 
son v. Lord, 1 Wis. 286, 314, 60 Am.D. 
381). 


81. Hutchinson v. Lord, supra. 


s2. Hutchinson v. Lord, supra. 
See Williamson v. Illinois Cent. R. 
-Co., 128 N.E. 758, 761, 190 Ind. 239. 


{a] “Prices” distinguished.—In 
construing the word in an assign- 
ment for the benefit of creditors, em- 
ploying the phrase “upon such terms 
and for such prices as he [as- 
signee] shall think proper,” the court 
said: “If the assignor had intended 
by this expression to mean prices 
only, it was wholly unnecessary to 
have used it at all, for he immediate- 
ly and expressly gives that power by 
the words, ‘and for such prices.’ He 
seems to have used the word ‘terms’ 
_as distinguished from the word ‘pric- 
es.’”’ Hutchinson v. Lord, 1 Wis. 286, 
314, 60 Am.D. 381. 


[b] “here may be other terms 
than, price.’”—Williamson v. Illinois 
Ser ae R. Co., 128 N.E. 758, 761, 190 Ind. 
239. 


83. Hutchinson v. Lord, 1 Wis. 
286, 314, 60 Am.D. 381. 


84. Bouvier L. D. [quot Hutchin- 
eel. Lord, 1 Wis. 286, 314, 60 Am.D. 


[a] “Used in the civil law to de- 
note ‘the space of time granted to 
the debtor for discharging his obli- 
gation;’ these are express terms re- 
sulting from the positive stipulations 
of the agreement, as ‘where one un- 
.dertakes to pay a certain sum on a 
certain day,’ and also terms which 
tacitly result from the nature of the 
things which are the object of the 


See also 


TERM 


This is 


engagement, or from the place where 
the act is agreed to ke done. For in- 
stance, if a builder engage to con- 
struct a house for me, I must allow a 
reasonable time for fulfilling his en- 
gagement.” Bouvier L. D. [quot 
Hutchinson vy. Lord, 1 Wis. 286, 313, 
60 Am.D. 381]. 


85. See case infra this note. 


[a] “Charges for transportation”’ 
included.—‘'The conclusion is there- 
fore inevitable that the word ‘terms’ 
in Act No. 36, V. S. 3902 includes 
charges for transportation.” State 
v. Central Vermont R. Co., 71 A. 194, 
81 Vt. 463, 467, 130 Am.S.R. 1065. 


“Charges” 11 C.J. p 295. 
86. See cases infra this note. 


[a] In construing oil and gas 
lease which in its beginning purport- 
ed to be an absolute grant of all the 
oil and gas in the land, but further 
provided that the grant was made on 
the terms which thereafter followed, 
the court said: “The word ‘terms’ in 
such connection was broad enough in 
meaning to include consideration or 
conditions.” Logansport & Wabash 
Valley Gas Co. v. Null, 76 N.E. 125, 
126, 36 Ind.App. 503. 


{b] Under Interstate Commerce 
Act § 3 par 4 (USCA § 38 (3)), provid- 
ing carriers may agree upon “terms” 
and compensation for the use of ter- 
minal facilities, “the word ‘terms’ is 
broad, and naturally includes every- 
thing which may be regarded as a 
consideration for affording these fa- 
cilities.” The Car Float No. 37, 57 
F.(2d) 144, 146. 


“Consideration” 12 C.J. p 524. 
also Contracts § 144. 


87. City of Richmond v. Virginia 
aN Seek nn Co., 98 S.E. 691, 124 Va. 


88. See cases infra this note. 


{a] Under Illinois railroad consol- 
idation statute, Hurd’s St. Ill. (1913) 
ec 114 § 14, authorizing acquisition 
by one railroad of stock in another 
and requiring the purchase of all 
stock that may be offered on the same 
“terms of purchase ee to! all 
stockholders,” it was held such rail- 
road was required to pay to each 
stockholder from whom it purchased 
stock at the same time the same 
price; the court saying: “There may 
be other terms than price, but a con- 
tract of sale would certainly include 
price as one of its terms. We hold 
that the word ‘terms’ in the statute 
includes price.” Williamson v. Il- 
linois Cent. R. Co., 128 N.E. 758, 761, 
190 Ind. 239. 


[b] Minimum price.—In constru- 
ing statutes governing sale of land 
acquired by county under foreclosure 
proceedings and requiring “notice 
stating the ot terms? of sale,” 
the court said: “Under these stat- 
utes, we think that the board of coun- 
ty commissioners, . have the 
power to fix a minimum price below 
which county property shall not be 
sold.” State v. Phillips, 79 P. 313, 36 
Wash. 651, 653 [quot Phillips v. 


See 


essarily confined to “prices,”*? or “time.”** In the 
civil law, it denotes the space of time granted to 
the debtor for discharging his obligation.** 

In particular connections. 
stances, or in particular connections, “terms” has 
been construed as including “charges,”®> “consider- 
ation,”®* “manner of securing any deferred pay- 
ments,’’8? “price,’’§ and “rates”;°® or as meaning 
“eompensation,”®® “demand,”®! “imposing a reason- 


Under special cireum- 


@ & 4 
Welts, 82 P. 737, 40 Wash. 501, 504]. 
“Price” 49 C.J. p 1344. 
89. See cases infra this note. 


[a] In statute regulating rail- 
roacs.—‘“‘That the word ‘terms’ used 
in § 3902 providing that a person or 
corporation operating a railroad shall 
give to all persons reasonable and 
equal terms, benefits, etc., includes 
rates, is conclusively shown.” State 
v. Central Vermont R. Co., 71 A. 194, 
81 Vt. 463, 467, 130 Am.S.R. 1065. 


“Rate” 52 C.J. p 1140. 
90. See cases infra this note. 


[a] So const.ued in act of appro- 
priation reciting that the railroad 
company “having attempted and fail- 
ed, and being unable to agree with 
the respondent in regard to the terms 
of, or in regard to the compensation 
therefor” the court saying: “In strict- 
ness, the word ‘terms’ refers only to 
the compensation, for this is the fair 
construction of the whole averment.” 
Lake Shore, etc., R. Co. v. Cincinnati, 
re R. Co., 19 N.E. 440, 116 Ind. 578, 


[b] “Compensation” contrasted.— 
As used in Interstate Commerce Act § 
3 par 4, “the meaning of the word 
‘compensation’ . . . might be re- 
stricted to charges to be paid for fur- 
nishing ‘terminal facilities.’ But the 
word ‘terms’ . . . includes every- 
thing which may be regarded as con- 
sideration for affording these facili- 
ties, including in the present case a 
relinquishment of claims against -the 
s Railroad for damages occasion- 
ed by the not unlikely negligent oper- 
ations of its tugs about the entrance 
to the terminal.” The Car Float No. 
37, 57 F.(2d) 144, 146. 


“Compensation” 12 C.J. p 229. 
91. See cases infra this note. 


[a] In affidavit accompanying plea 
to set aside office judement.—(1) 
Where, under a statute [W. Va. Code 
ec 125 § 46] such a plea must be ac- 
companied by an affidavit setting 
forth that, as defendant verily be- 
lieves, there is nothing due, from him, 
or there is less due than the sum de- 
manded, “upon the demand or de- 
mands stated in the declaration,” and 
a defendant, in his affidavit, qualified 
his denial by the phrase ‘upon the 
terms stated in said declaration” in- 
stead of using the quoted statutory 
Phrase, the court said: “Had the 
word ‘demand’ or the word ‘demands’ 
been used instead of ‘terms,’ the affi- 
davit would contain the exact lan- 
guage of the statute. The significa- 
tion we must look for is not the mean- 
ing of the word considered in the ab- 
stract.” Ceranto v. Trimboli, 60 S.E. 
138, 63 W.Va. 340, 348. (2) And after 
discussing various definitions of the 
words “‘term” and ‘‘terms,” the court 
said further: “Tested by its subject 
matter and the context, as to its 
meaning, it is obvious that it was 
used for the statutory word ‘demand.’ 
+. . We may say it is a misuse of 
the word, but that does not destroy 
the intention. . . . The instrument 
itself, with that word in it, cannot be 


< e* 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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able limitation,”®? “method and manner of pay- 
ment,”®? “terms of payment of the purchase mon- 
ey”®* or “time and amounts of payment.’’?® 


Phrases. 
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cordance with its terms,’’?® “ 


In this sense the term has been used 
in numerous phrases which have received judicial 
construction,®® such as: “Except as different prices 
may be agreed upon,’’®’ “in ac- 
on reasonable terms,’ 
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such terms as they may deem advisable,’”’? “on such 
terms as to him shall seem meet,’ “on such terms 
in all respects as he may deem most eligible,”* “on 


terms the most advantageous to the publie,’’® “per- 


formance of . 


“on such terms and for such compensation,’ “on 


intelligently read without making the 


word ‘terms’ the equivalent of the 
word ‘demand.’”’ Ceranto v. Trimboli, 
supra. 


“Demand” 18 C.J. p 478. 
92. See cases infra this note. 


[a] Construing statute governing 
subscriptions in aid of railroads.— 
“Statute law says that when the peo- 
ple have voted a subscription, the 
county court shall make it ‘on such 
terms as they may deem advisable.’ 
Code (1891) ch. 39, § 24. What could 
more fitly fall within the word ‘terms’ 
than imposing a reasonable limitation 
in time for the completion of the 
work.” West Virginia, etc., R. Co. v. 
Harrison County Ct., 34 S.E. 786, 47 
W.Va. 273,-279. 


93. S. L. Jones Co. v. Bond, 217 P. 
725, 191 Cal. 551, 554. 


94. See cases infra this note. 


[a] In statutory grant of power to 
municipality, Acts (1874-75) c 219, 
authorizing sale of certain land on 
such terms as the city shall deem 
proper, held not to empower a city 
to exempt such land from taxation, 
the court saying: “The terms refer- 
red to are merely the terms of pay- 
ment of the purchase money, includ- 
‘fing the manner of securing any defer- 
red payments, etc.” City of Rich- 
mond v. Virginia Ry. & Power Co., 98 
$.E. 691, 694, 124 Va. 529. 


{b] In writings creating powers of 
sale.—"Similar language is frequent- 
ly used in deeds, wills and other writ- 
ings creating powers of sale and the 
former [text definition] is the usual 
and ordinary meaning of the word 
‘terms’ when used in connection with 
provisions conferring a power. of 
sale.” City of Richmond v. Virginia 
Ry. & Power Co., 98 S.E. 691, 124 Va. 
529, 538. 


95. Nakdimen v. Ft. Smith & Van 
Buren Bridge Dist., 172 S.W. 272, 115 
Ark. 194, 208; Paul v. Grimm, 30 A. 
721, 165 Pa. 139, 148, 44 Am.S.R. 648 
(‘in ordinary acceptation’). See Le 
Roy v. Beard, 8 How. (U.S.) 451, 466 
[quot Carson v. Smith, 5 Minn. 78, 77 
Am.D. ‘539; Hutchinson v. Lord, 1 
Wis. 286, 313, 60 Am.D. 381]; Murphy 
v. Green (Fla.) 1385 So. 531, 533 
(construing ‘terms and conditions” 
as “amount, time, and manner of pay- 
ments”). 


[a] In construing statutory grant 
of power, contained in Acts (1909) p 
325 § 2, creating an improvement dis- 
trict to construct a bridge over a nav- 
igable river, the court said: “When 
the Legislature gave the commission- 
ers power to grant a right of way 
over the bridge to any public utility 
on such terms as the commissioners 
shall determine, it only meant to give 
them the power to grant such right of 
way for a money consideration, and 
the word ‘terms’ used in the act 
means the time and amounts of pay- 
ment.” Ndkdimen v. Ft. Smith & Van 


Buren Bridge Dist., 172 S.W. 272, 275, 
115 Ark. 194, 208. 


{b] Similarly expressed.—“Appli- 
cable to . . . the amount of, and 
the time of paying the consideration.” 
Le Roy v. Beard, 8 How. (U.S.) 451, 
466 [quot Carson v. Smith, 5 Minn. 
78, 77 Am.D. 539; Hutchinson v. Lord, 
1 Wis. 286, 313, 60 Am.D. 381]. 


96. See cases infra this section. 


97. Roberts-Atkinson Co. v. Inter- 
national Harvester Co. of America, 
131 S.E. 757, 191 N.C. 291, 296. 


98. Stanford v. Provident Life & 
Accident Ins. Co., (Tenn.) 20 S.W. 
(2d) 1048. 


99. State v. Central Vermont R. 
Co., 71 A. 194, 81 Vt. 4638, 467, 130 
Am.S.R. 1065. 


[a] “A common expression mean- 
ing the charges for services rendered 
or. the price of goods sold and deliv- 
ered.” State v. Central Vermont R. 
a ware 194, 81 Vt. 463, 467, 130 Am. 


1. The Car Float No. 37, 57 F.(2d) 
144, 146 (construed in Interstate Com- 
oo Act § 3 par 4, 49 USCA 8 3 


2. West Virginia, etc., R. Co. v. 
Harrison County Ct., 34 S.E. 786, 47 
W.Va. 273, 279. 


3. Carson v. Smith, 5 Minn. 78, 77 
Am.D. 539; Paul v. Grimm, 30 A. 721, 
165 Pa. 139, 148, 44 Am.S.R. 648. 


[a] As used in power of attorney. 
—(1) Held to empower the attorney 
in fact to sell on reasonable credit. 
Carson v. Smith, 5 Minn. 78, 77 Am.D. 
539. (2) But not to authorize the at- 
torney in fact to take bonds in pay- 
ment of the purchase-money. Paul v. 
Grimm, 30 A. 721, 165 Pa. 139, 148, 44 
Am.S.R. 648. 


4. le Roy v. Beard, 8 How. (U.S.) 
451, 466; Hutchinson v. Lord, 1 Wis. 
286, 318, 60 Am.D. 381. 


5. People v. Carr, 23 N.Y.S. 112, 
113, 5 Silv.Sup. 302, 303. 


6. American Const. Co. v. Lassig, 
(Tex.Civ.App.) 20 S.W.(2d) 797, 801. 


7. City of Detroit v. Detroit United 
Ry., 139 N.W. 56, 59, 173 Mich. 314. 


8 State v. Central Vermont R. Co., 
nee 194, 81 Vt. 463, 467, 130 Am.S.R. 
065. : 


9. Murphy v. Green, (Fla.) 135 So. 
531, 533 (phrase construed in broker’s 
contract). 


10. Murphy vv. Green, supra; 
O’Brien vy. Moffitt, 33 N.E. 616, 133 Ind. 
660, 669, 36 Am.S.R. 566; Aid’s Estate 
v. Appling, 131 P. 569, 570, 89 Kan. 
340, 342; State v. Fawcett, 78 N.W. 
636, 58 Neb. 371, 376; Eureka Elastic 
Paint Co. v. Bennett-Hedgpeth Co., 67 
S.E. 7388, 85 S.C. 486, 488. 


{a] As notincluding warranties.— 
In construing the words ‘terms and 


. terms, stipulations,’® “pre- 


vailing terms and conditions,”? “reasonable and 
equal terms,’ “subject to the terms and conditions 
of the sale,”® “terms and conditions,”!° “terms and 
conditions of employment,’’!! “terms and conditions, 


conditions” in the provision of an or- 
der for goods, just above the buyer’s 
signature, that “no terms or condi- 
tions are recognized except those ex- 
pressed in this order,” the court said: 
“The words ‘terms and conditions’ at 
the foot of the order do not so Cer- 
tainly include ‘warranties’ as to ex- 
clude parol testimony on the subject.” 
Idureka Elastic Paint Co. v. Bennett- 
Fledgpeth Co., 67 S.E. 738, 739, 85 S.C. 
486, 493. 


[b] In appeals statute.—‘‘The ex- 
pression ‘terms and conditions’ does 
not refer to the class of decisions 
from which an appeal may be taken, 
but rather to the time and manner 
for taking and perfecting them,” 
Aid’s Estate v. Appling, 131 P. 569, 
570, 89 Kan. 340, 342. 


[c] With reference to sale of prop- 
erty.—‘“The words ‘terms and condi- 
tions’ in the sale of property usually 
have a definite meaning; namely, the 
amount, time, and manner of pay- 
ments.” Murphy v. Green, (Fla.) 135 
So. 531, 533. 


Imposition of “terms and condi- 
tions” see cross references supra. 


11. Vonnegut Machinery Co. v. To- 
ledo Machine & Tool Co., 263 F. 192, 
200; A. J. Monday & Co. v. Automo- 
bile, Aircraft & Vehicle Workers of 
America, Local No. 25, 177 N.W. 867, 
871, 171 Wis. 532, 


fa] In labor legislation.—(1) In 
Clayton Act, § 20 (29 USCA § 52), re- 
lating to injunction in labor disputes 
regarding the “terms and conditions 
of employment,” the quoted words 
held to refer to disputes involving the 
employees’ compensation and environ- 
ment and to be inapplicable, where 
employees quit because they did not 
wish to work on certain contracts 
their employer had. Vonnegut Ma- 
chinery Co. v. Toledo Machine & Tool 
Co., 263 F. 192, 201. (2) In constru- 
ing the same statute, the court said: 
“The mind, in considering the words 
‘terms and conditions of employment,’ 
unconsciously, but directly, goes to 
a contemplation of such things as 
hours of labor, wages, classification 
of employees, sanitary and physical 
conditions controllable by the employ- 
er, opportunities for reasonable re- 
dress of grievances, and for bargain- 
ing respecting the conditions of em- 
ployment, whether collectively, ... 
or individually.” Vonnegut Machin- 
ery Co. v. Toledo Machine & Tool. Co., 
(3) L. (1919) ¢ 211 § 2 subd 2 
[Wis. St. § 1747ff (2)], providing 
that injunction shall not issue in dis- 
putes “concerning terms or condi- 
tions of employment,” held inapplica- 
ble to a strike purely and simply for 
a closed shop; there being no com- 
plaint as to the conditions under 
which employees were required to 
work or the wages paid. <A. J. Mon- 
day Co. v. Automobile Aircraft & 
Vehicle Workers of America, Local 
es 25, 177 N.W. 867, 871, 171 Wis. 
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rights and privileges,”!? “terms and obligations,”** 


“terms and time of payment,”14 


“terms, covenants and conditions,”?* “terms of at- 
contract,”?® “terms 


tachment,”!7 “termsof . . . 
of purchase,”2® “terms of . . 


“terms of sale,”’21 “terms of selling,”?? “terms of 
the bond,”’2? “ ‘terms’ of the policy,”?4 “terms or 
conditions,’”’2> “Terms, September, October, Novem- 
ber, and December net twenty-five per cent,”?% 
To be arranged,’?7 “terms usual,”?® “un- 
der the same terms and conditions,”?® “upon such 


“Terms. 


TERM 


“terms cash,’?® 


revocation,”?° 


‘terms’ and for such prices as . . . Shall seem 


12. Govin v. City of Chicago, 132 
F. 848, 855. 


[a] Scope of phrase.—In constru- 
ing the acts of 1859, 1861, and 1865, 
relating to the incorporation of the 
Chicago city railways, and granting 
rights thereto in the streets of the 
city, and providing that the railways 
shall be constructed, furnished, and 
operated in such manner and on such 
terms and conditions and on such 
rights and privileges as the common 
council by contract may prescribe, 
the court said: “Ordinarily, in the 
use of legal phraseology, the phrase 
‘terms and conditions, rights and priv- 
ileges,’ is not employed to convey 
power over or relating to the time 
or period through which the tenure 
dealt with is intended to run; but 
conveys power over or relates to the 
means, the methods, and the_inci- 
dents connected with the exercise of 
such tenure. Such plainly was meant 
to be the signification of the phrase 
as employed here.” Govin v. City o 
Chicago, 132 F. 848, 855. . 


13. Berger v. Urban Motion Pic- 
ture Industries, 201 N.Y.S. 489, 492, 
206 App.Div. 379. 


[a] “Conditions” not synonymous. 
—In holding an allegation that plain- 
tiff duly performed all the terms and 
obligations in a contract of employ- 
ment on his part until a stated date 
not a sufficient compliance with Rules 
of Civil Practice, rule 92, authorizing 
the pleading of a condition precedent 
in a contract by stating in general 
terms that the party in question duly 
performed all the conditions of such 
contract on his part, the court said: 
“I am not prepared to say that due 
performance of the ‘terms and obli- 
gations’ of the contract is synony- 
mous with ‘conditions.’” Berger v. 
Urhban- Motion Picture Industries, 201 
N.Y.S. 489, 492, 206 App.Div. 379. 


14 Pilcher v. English, 66 S.H. 163, 
133 Ga. 496, 502. 


[a] Held not to include “price.”— 
peer v. English, 66 S.B. 163, 133 Ga. 
496, 502. ¢ 


15. Lawder, ete. Co. v. Albert 
Mackie Grocery Co., 54 A. 634, 97 Md. 
1, 10, 62 L.R.A. 795; George v. Joy, 
19 N.H. 544, 546: Wellauer v. Fellows, 
4 N.W. 114, 48 Wis. 105, 109; Nelson 
pe per i 2 C.&K. 641, 648, 61 B.C.L. 
641. 


16. American Const. Co. v. Lassig, 
(Tex.Civ.App.) 20 S.W.(2d) 797, 801. 


At Casey v. Holmes, 10 Ala. 776, 
[a] In parlance of cotton business. 
—‘“The ‘terms of attachment,’ is a 


charge which one cotton press or 
warehouse pays another for ‘arrang- 
me coon Casey v. Holmes, 10 Ala, 
776, 9. 


18. American Const. Co. v. Lassig, 
(Tex.Civ.App.) 20 S.W.(2d) 797, 801; 
State vy. Central Vermont R. Co., 71 
A. 194, 81 Vt. 4638, 467, 180 Am.S.R. 
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[a] “Meaning the things to be 
done and the compensation for doing 
them.” State v. Central Vermont R. 
Co., 71 A. 194, 81 Vt. 463, 467, 130 Am. 
S.R. 1065. 


19. Williamson v. Illinois Cent. R. 
Co., 128 N.E. 758, 761, 190 Ind. 239. 


20. Barnett v. Bellows, (Mo.) 287 
S.W. 604, 606; In re Kuntz’s Will, 
148 N.Y.S. 382, 384, 163 App.Div. 125, 
126 [cit Cyc]. 


_la] In statutes governing revoca- 
tion and revival of wills.—(1) Con- 
struing the phiase as used in Dece- 
dent Mstate L. (L. (1909) ¢ 18; Con- 
sol. L. ¢ 13) § 41, providing that, al- 
though a testator destroys and re- 
vokes a subsequent will, such act will 
not revive the prior will, “unless it 
appear by the terms of such revoca- 
tion that it was his intention to re- 
vive and give effect to his first will, 
etc.” the court said: “It is settled 
that the words ‘terms of such revoca- 
tion’ mean a revocation in writing.” 
In re Kuntz’s Will, 148 N.Y.S, 382, 384, 
163 App.Div. 125, 126. (2) In con- 
struing a similar statute (Mo. Rev. 
St. [1919] § 513), the court said: 
“The clause ‘terms of the revocation’ 
indicates a revocation in writing.” 
Barnett v. Bellows, (Mo.) 287 S.W. 
604, 606. (3) Oral revocation of will 
revoking previous will and attempted 
republication of such previous . will, 
held insufficient to satisfy statutory 
requirement governing . “terms of 

revocation.” Barnett v. Bel- 
Supra; In re Kuntz’s Will, su- 
See also Wills [40 Cye 1212- 


lows, | 
pra. 
1215]. 


21. Platter v. Elkhart County, 2 
N.E. 544. 103 Ind. 360, 878. See also 
cross references supra. 


[a] Phrase defined:—‘The phrase 
- +. means all the essential in- 
sredients of the contract or transac- 
tion. If we give the word ‘terms’ its 
usual and accurate force, we can 
reach no other result.” Platter v. 
E'khart County, 2 N.E. 544, 103 Ind. 
360, 378. , 


22. Beus v. Shaughnessy, 2 
492, 499. e Speen 


&3. Walsh v. Mehrback, 5 H : 
Y.) 448, 449, rash 


24. Rushing v. Commercial Cas- 
ualty Ins. Co., 232 N.Y.S. 255, 259, 225 
App.Div. 49; Stanford v. Provident 
Life & Accident Ins. Co., (Tenn.) 20 
poe 1043. See also Insurance §§ 


Terms of policy of particular kind 
of insurance see specific insurance 
Sree cross referred to in 32 C.J. p 


25. Rokes v. Amazon Ins. Co., 51 
Md, 512, 524, 34 Am.R. 323. 


26. Horton vy. Deeb, 54 Que. Super. 
35, 36, 
27. S. L. Jones Co. v. Bond, 217 P. 


advisable,”®° “upon such terms as said common coun- 
cil shall deem proper,’’?! “upon such terms as the 
commission shall determine,”*? “upon terms and con- 
ditions specified,”’** “apon the manner, terms and 
conditions,”*4 “upon the same terms,”°° “upon the 
same terms and conditions as .. . 
“gpon the terms stated in the said declaration,”?* 
and “with terms and in form to be approved by 
the Secretary of State.”%® ; 


[§ 7] 3. In Reference to Courts?°—a. In General. 
In court practice,*® or when used with reference to 


appeals,”*® 


725, 191 Cal. 551, 554, ; 


[a] In contract for sale of steel 
bars, providing for quantity, size, 
price, time and place of shipment, 
“The phrase ‘Terms. To be arranged.’ 
cannot by even the most liberal con- 
struction be construed to mean any- 
thing more than that method and 
manner of payment was to be there- 
after arranged.” S. L. Jones Co. v. 
Bond;/217 Pi 726, Jat; 191. Cals 515 


554. 

28. Campbell v. Mahler,'43 Ont.L. 
395, 398. 

29. City of Detroit v. Detroit 


United Ry., 139 N.W. 56, 59, 173 Mich. 
314; Stanford v. Provident Life & 
Accident Ins. Co., (Tenn.) 20 S.W. 
(2d) 1043, 1044. 


20. Beus v. Shaughnessy, 2 Utah 
492, 501; Hutchinson v. Lord, 1 Wis. 
286, 313, 60 Am.D. 381. 


31. City of Richmond v. Virginia 
Ry. & poner Co., 98 S.E. 691, 124 Va. 
529, 538. 


c2. Nakdimen v. Ft. Smith & Van 
Buren Bridge Dist., 172 S.W. 272, 115 
Ark. 194,205. 


es. West Virginia, etc. R. Co. v. 
Harrison County Ct, 34 S.E. 786, 47 
W.Va. 273, 279. 


34. Cleveland, ete., R. Co. v. Cin- 
cinnati, Ohio Prob. 269, 278. 


35. Williamson y. Illinois Cent. R. 
Co., 128 N.E. 758, 762, 190.Ind. 239; 
City of Detroit v. Detroit United Ry., 
139 N.W. 56, 58, 173 Mich. 314; Cleve- 
land, ete., R. Co. v. Cincinnati,, Ohio. 
Prob. 269, 279. ; - 


36. Ald’s Estate v. Appling, 131 P. 
569, 570, 89 Kan. 340, 342 (construed 
Gen. St. [1909] § 4852, providing that 
appeals taken in any matter arising 
under that act shall be “upon the 
same terms and conditions as are ap- 
peals under the provisions of the act 
ae executors and administra- 
tors”). 


387. Ceranto vy. Trimboli, 
138, 68 W.Va. 340, 342. 


38. People v. J. O. Beekman & Co., 
179 N.E. 435, 486, 347 Ill. 92 (con- 
strued in Securities Act, Smith-Hurd 
Rev. St. [1931] c 121% § 118). 


39. Term of court: 
In general see Courts §§ 216-271. 
District court of: 


District of Columbia see Federal 
ety § 372 text and notes 39— 


60 S.E. 


eee States see Federal Courts § 


Prescribing of, by legislature, as en- 
croachment on judiciary see Consti-- 
tutional Law § 296. ) 


40. Black L. D. [quot Roberts-At-- 
kinson Co, v. International Harvester: 
ce ee 181 S.E. 757, 191 N.c. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


8 court,*? the word has two meanings:*? one, the 
court or the actual session of the court;42 and the 
other, the stated time when it should sit.*4 


[§ 8] b. As Court or Actual Session Thereof. The 
word is said to mean a court;*® the actual4® ses- 
sion,*’ or sitting,*® of the court; the period of ac- 
tual continuous sitting ;*® or the session for the trial 


of eases.5° 


41. Black L. D. [quot Wood Oil 
Co. v. Commonwealth, 244 S.W. 429, 
431, 196 Ky. 196, 202; Parrott v. Wol- 
cott, 106 N.W. 607, 75 Neb. 530, 533]; 
Bouvier L. D. [quot Lipari v. State, 
19 Tex.App. 431, 433 (quot State v. 
Edmunds, 104 P. 430, 55 Or. 236, 241)]. 


[a] History and organization of 
the early English “terms.”—See 6 
Jacob L. D. 210 (sub verbo ‘‘Terms’’). 


42. See cases infra this note; and 
§§ 8, 9. 


fa] Indiscriminate use.—‘“‘It can- 
not be denied that in common par- 
lance in come of the statutes, and 
amongst the law-writers, the word 
has been often indiscriminately used 
to express the actual session of the 
court, and the stated time when it 
should sit.” Ex p. Santee, 2 Va.Cas. 
363, 364 [quot Himmelberger-Harri- 
son Lumber Co. v. Keener, 117 S.W. 
42. 217 Mo. 522, 535]. 


43. See infra § 8. 


44. See infra § 9. 
45. Ex p. Santee, 2 Va.Cas. 363, 
367. See Geiger v. Tacoma Ry. & 


Power Co., 141 F. 169, 176. But see 
Parrott v. Wolcott, 106 N.W. 607, 75 
Neb. 530, 533; Territory v. Armijo, 89 
P. 267, 14 N.M. 205, 209. 


[a] “Court” synonymous.—Ex p. 
Santee, 2 Va.Cas. 363, 365. 


[b] “wo courts” as “two terms.” 
—The words ‘two courts,” in Judi- 
ciary Act (1789) c¢ 20, 1 St. 73, or- 
ganizing federal courts and providing 
that there shall be held annually in 
each district “two courts,” etc., held 
to mean two terms of a court, Geiger 
v. Tacoma Ry. & Power Co., 141° F. 
169, 176. 


{ce} “Court” distinenished.—Par- 
rott v. Wolcott, 106 N.W. 607, 75 Neb. 
530, 5383; Territory v. Armijo, 89 P. 
267, 14 N.M. 205, 2093, “Sr 


“Court” see Courts § 1. 


46. Ex p. Santee, 2 Va.Cas. 363, 
365 .{quot Himmelberger-Harrison 
Lumber Co. v. Keener, 117 S.W. 42, 
217 Mo. 522, 535]. 


47. Abbott L. D.; Century D. [both 


quot U. S. v. Dietrich, 126 F. 659, 660,. 


661]; Webster Int. D. [quot Emerson 
v. Missouri, K. & T. Ry. of Texas, 82 
S.W. 1060, 37 Tex.Civ.App. 110, 111]; 
Himmelberger-Harrison Lumber Co. 
v. Keener, 117 S.W. 42, 217 Mo. 522, 
535; Curry v. McCaffery, 131 P. 673, 
47 Mont. 191, 197; Nation v. Savely, 
260 P. 32, 35, 127 Okl. 117; Muse v. 
Harris, 254 P. 72, 122 Okl. 250. 251; 
Rakowski v. Wagoner, 103 P. 632, 24 
Okl. 282, 286; Ex p. Santee, 2 Va.Cas, 
363, 365; Lewis County Pub. Co. v. 
Lewis County Court, 83 S.E. 993, 75 
W.Va. 305, 308. See Carpenter v. City 
of Birmingham, (Ala.) 128 So. 899, 
900 [aff (App.) 128 So. 901 (quot C. 
J.)]; State v. Edmunds, 104 P. 430, 
432, 55 Or. 236, 242; Lipari v. State, 
19 Tex.App. 431, 433. See also Courts 


R217. 
[a] “Session” equivalent or syn- 
onymous.—(1) In construing Rev. 


Codes §§ 7241, 7244, providing for a 
special session or term of the district 


TERM 


redress.>? 


or county court in an election contest 
on some date to be set by it not less 
than ten nor more than twenty days 
from the daté of such order, the court 
said: “The words ‘session’ and 
‘term’ are here used interchangeably.” 
Curry v. McCaffery, 131 P. 673, 675, 
47 Mont. 191, 197. (2) In construing 
statute requiring county court to pub- 
lish a financial statement within four 
weeks after its first session, the court 
said: “In this statute the word ‘ses- 
sion’ means of course what we fre- 
quently call a ‘term.’ The words 
are synonymous.” Lewis County 
Pub. Co. v. Lewis County Court, 83 
S.E. 993, 995,575 W.Va. 305, 308... ¢€8) 
In construing the act of the legisla- 
ture of 1925 (Sess. L. [1925] ¢ 15) en- 
titled “An act providing for equity, 
motion or nonjury terms of the dis- 
trict courts of the state of Oklahoma, 
» .’.” the court said: “The word 
‘term’ was used in the sense of ‘ses- 
sion.’” Muse v. Harris, 254 P. 72, 73, 
122 Okl. 250, 252. (4) In construing 
the word as used in a statute [Okl. 
Comp. St. (1921) §§ 579, 580] relating 
to the time and manner of setting 
cases for trial and publication of the 
trial docket before the regular ‘“‘term,” 
the court said: ‘‘The word ‘term,’ as 
used in these two particular sections, 
is synonymous with the word ‘ses- 
sion’ and does not refer to the begin- 
ning of the statutory term of the 


court.” Nation v. Savely, 260 P. 32, 
35, 127 Okl. 117. (5) ‘In respect to 
court . ‘term’ takes the place 


of ‘session.’” Abbott L. D. [quot U. 
S. v. Dietrich, 126 F. 659, 660]. (6) 
The act of the legislature of 1909 
(House Bill No. 460), providing for 
holding the county court at Prague, in 
Lincoln county, held to use the words 
“term” and “session” interchangea- 
bly. Rakowski v. Wagoner, 103 P. 
632, 633, 24. Okl. 282,.286. (7) “The 
session of a judicial court is called 
a ‘term.’” Century D. [quot U. S. v. 
Dietrich, 126 F. 659, 661]; Webster 
Int. D. [quot Emerson v. Missouri, K. 
& T. Ry. Co. of Texas, 82 S.W. 1060, 
37 Tex.Civ.App. 110, 111]. (8) “The 
words ‘term’ and ‘session’. are not 
identical in meaning and have marked 
distinctions, yet they are often used 
as synonymous.” Muse v. Harris, 254 
P. 72,9122 Ol. 250, 251.5 (9) “SAl- 
though the words ‘term’ and ‘session’ 
are sometimes used as Synonymous, 
or nearly so, there is a clear distinc- 
tion between their meanings.” Car- 
penter v. City of Birmingham, (Ala.) 
128 So. 899. 900 [aff (App.) 128 So. 
901 (quot C.J.)]. (10) “It is true 
that lexicographers give very nearly 
the same meaning to the two words, 
and make them almost synonymous; 
yet it will be found that the distinc- 
tion in their signification which we 
have stated is a correct one.” Lipari 
v. State, 19 Tex.App. 431, 433 [quot 
State v. Edmunds, 104 P. 430, 55 Or. 
236, 242]. See also Session or Ses- 
sions § 7 text and notes 34, 35. 


“Session” distinguished see Session 
or Sessions § 7 text and note 36. 


“Session” 57 C.J. p 285. 


48. Ex p. Santee, 2 Va.Cas. 363, 
366 [quot Himmelberger-Harrison 
Lumber Co. v. Keener, 117 S.W. 42, 217 
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_ .[§ 9] c. As Stated Time. The legally prescribed 
time for holding court and for the administration 
of judicial duties;°! the period during which the 
tribunal is organized and competent for the trans- 
action of business ;°? and in the plural, those spaces 
of time wherein courts of justice are open for all 
that complain of wrongs and injuries, and seek their 
rights by course.of law or action, in order to their 

In this sense it is distinguished from 


Mo. 522, 535]. 
“Sitting” 58 C.J. p 740. 
Ss in pee! of courts” see Courts § 


49. State v. Vicknair, 43 So. 635, 
118 La. 963, 967. 


fa] In statute governing cr‘minal 
appeals.—As used in Act (1878) No. 
30 p 56, providing that, in all criminal 
cases in which appeals are allowable 
under the constitution, the party de- 
siring to appeal shall file his motion 
in open court, and that the motion 
must be filed in the courts other than 
those of the first judicial district, dur- 
ing the term at.which the sentence 
shall have been rendered, the word 
“term” held to mean the session dur- 
ing which the court is actually open, 
as contradistinguished from the con- 
tinuous session of ten months. provid- 
ed for by article 117 of the constitu- 
tion. State v. Vicknair, 43 So. 635, 
636, 118 La. 963, 967, 


50. Martinson v. Marzolf, 103 N.W. 
937, 14 N.D. 301, 309. 


{a] In contradistinction to com- 
mon-law sense.—‘In this state [North 
Dakota] there are no terms of the dis- 
tricc court, in the common-law sense 
of that word. The district court is 
aiways open, and its functions are ex- 
ercised by a single judge, whose every 
act as a judge is deemed to be the act 
of the court. Rev. Codes (1899) §§ 
5176, 5178. There are times and plac- 
es fixed by law for the trial of cases, 
and no issue of fact can be forced to 
trial except at such times and places. 
These sessions for the trial of cases 
are called ‘terms’; but that word, as 
applied to the sessions of the district 
courts of this state, has lost its com- 
mon-law meaning. It follows that 
the district court can exercise its in- 
herent power to grant relief, on mo- 
tion, from an irregular judgment or 
order, at any time, unless the time for 
so doing has been limited by law.” 
Martinson v. Marzolf, 103 N.W. 937, 
940, 14 N.D. 301, 309. 


51. See Courts § 216. 


52. Abbott L. D. [quot U. S. v. 
Dietrich, 126 F. 659, 660). See eases 
infra this note. 


{a] Similar definitions.—(1) It “is 
no more than a period of time within 
which, and then only, certain func- 
tions of this court can be exercised.” 
Territory ex rel. Hubbell v.. Armijo, 
89 P. 267, 268, 14 N.M. 205, 209. (2) 
“That period of time between the 
first day of a term as fixed by law and 
the adjournment to the next court in 
course.” Trower v. Mudd (Mo.App.) 
242 S.W. 993, 994; Warner v. Dona- 
hue, 72 S.W. 492, 99 Mo.App. 37, 44 
(substituting ‘“‘the’ for ‘“that’’). (3) 
“Phe entire period from the first day 
of a term as fixed by law to its final 
close.” Hadley v. Bernero, 71 S.W. 
451, 97 Mo.App. 314, 319 [quot Him- 
melberger-Harrison Lumber Co. v. 
Keener, 117 S.W. 42, 217 Mo. 522, 533]. 
See also Courts §§ 216, 221-231. 


53. Jacob L. D. [quot Ex p. San- 
tee, 2 Va.Cas. 363, 364]. 


722, (62 C.J.] - 


TERM 


1 5 7 7 } + . ” 6b. NTS 
“vacation”;>+ and it is sometimes known as the | term,”7! “next succeeding term,”’? “next term,”™ 
“part of term,”’?4* “regular term,”?® “running of a 


statutory term of the court.®® 
[§ 10] d. Phrases. 


term,”®? “during the term,”’®* 


“ (Mf arch’ 


69 
term, 


54. Himmelberger-Harrison Lum- 
ber Co. v. Keener, 117 S.W. 42. 217 Mo. 
522, 5383; Trower v. Mudd, (Mo.App.) 
242 S.W. 998, 994; Hadley v. Bernero, 
71 S.W. 451, 97 Mo.App. 314, 319. See 
also Courts § 270. 


“Vacation” [39 Cyc 1104]. 


55. Nation v. Savely, 260 P, 32, 35, 
i PAH a @) +d aan bly 


56. See cases infra this section. 
57. See Courts § 238. 


58. Parrott v. Wolcott, 106 N.W. 
607, 75 Neb. 530, 533. 


[a] “Adjournment of the court” 
distinguished.—‘“‘There is a clear dis- 
tinction between ‘the adjournment of 
the court’ and ‘the adjournment of 
the term.’” Parrott v. Wolcott, 106 
“N.W. 607, 608, 75 Neb. 530, 533. 


59. See Courts § 216 text and notes 
54-56. 


60. Whitney v. 
1625 VST TN. 671, 575, 


fa] “Wacation” not included.— 
Warrant of attorney authorizing 
judgment to be confessed on a note 
“as of any term,” held not to au- 
thorize the confession of a judgment 
in vacation; the intention being 
clearly manifest that the judgment 
should be confessed at some term. 
Whitney v. Bohlen, 42 N.E. 162, 163, 
157 Ill. 571, 575. 


61. WHadfield-Penfield Steel Co. v. 
Oberlander, 143 N.E. 191, 109 Ohio 
St. 592, 596. 


62. In re Sullivan’s Estate, 82 P. 
Ag 40 Wash. 202, 214, 111 Am.S.R. 


Bohlen, 42 N.E. 


fa] As meaning “time.”—In con- 
struing Ballinger Codes & St. Annot. 
§ 4606, providing that in proceedings 
for the probate of a nuncupative will 
a citation shall be directed to the 
widow or next of kin that they may 
contest the will, and § 6083, declaring 
that in all cases where citations are 
issued in probate proceedings they 
shall be served at least ten days. “‘be- 
fore the term at which” they are made 
returnable, a citation in proceedings 
for the probate of a nuncupative will 
must be served at least ten days be- 
fore the time set for the hearing, the 
court said: ‘The word ‘term’ as orig- 
inally used in the statute is now ob- 
solete by reason of the abolishment 
of statutory terms of courts, and that 
word should doubtless now be read 
as ‘time’.” In re Sullivan’s Estate, 
82 P. 297, 300, 40 Wash. 202, 111 Am, 
S.R. 895. 


63. U. S. v. Dietrich, 126 F. 659, 
661. 


64 State v. Vicknair, 43 So. 635, 
118 La. 963, 965 (as used in Act [1878] 
No. 30 p 56 § 1); Trower v. Mudd, 
(Mo.App.) 242 S.W. 998, 994; Arnedo 
v. Llorente and Liongson, 18 Philip- 


As a noun, the word in this 
connection has been employed in phrases that have 
received judicial interpretation,®® such as: 
journed term,”®? “adjournment of the term,”>* “ap- 
pearance term,”®® “as of any term,’’®° “at the same 
term,’”*! “before the term at which,’®? “current 
“Raster term, 
“‘Mebruary’ term,’ ®* “first term,’*? “Hilary term, 
“May term,’?’° 


“A d- 


9965 
9968 


“Michaelmas 


pine 257, 261. “h 
65. See 19 C.J. p 1008. ‘S 


66. Hinkle v. Rose, (Ky.) 26 S.W. 
(2d) 541, 542. 


67. Stafford v. Mingo County 
Court, 51 S.E. 2, 58 W.Va. 88, 90. 


[a] As meaning “first regular 
term.”—Stafford v. Mingo County 
Court, 51 S.E. 2, 58 W.Va. 88, 90 (con- 
strued in statute requiring notice of 
election contest to be presented to 
county court “at its first term” after 
service on contestee). 


68. See 29 C.J. p 755. 


69. Hinkle v. Rose, (Ky.) 26 S.W. 
(2d) 541, 542. 


70. Brown v. Plott, 40 S.E. 45, 129 
N.C. 272, 2738. 


71. See 40 C.J. p 655. 


72. Hall v. State, 62 
Ga.App. 841; Dayton v._ Bechly, 
(Iowa) 241 N.W. 416, 419; Comes v. 
Comes, 178 N.W. 403, 190 Iowa 547, 
548; Walton v. State, 112 So. 790, 793, 
147 Miss. 851, 869. 


73. Commonwealth v. Justices of 
Court of Sessions of Norfolk, 5 Mass. 
435, 436; Trower v. Mudd, (Mo.App.) 
242 S.W. 993, 994; Smith v. Cutler, 10 
Wend. (N.Y.) 589, 591, 25 Am.D. 580; 
Stultz v. Pratt, 49 S.E. 654, 655, 103 
Va. 536, 538; Lewis County Pub. Co. 
v. Lewis County Court, 83 S.E. 993, 
75 W.Va. 305, 308. 


[a] “Adjourned term” distin- 
guished.—‘‘It would be a contradic- 
tory construction to determine that 
an adjourned term, and the succeed- 
ing term, are each the ‘next’ term.” 
Commonwealth v. Justices of Court of 
Sessions of Norfolk, 5 Mass. 435, 437. 


74. State v. Higbee, (Mo.) 43 S.W. 
(2d) 825, 826, 831. 


[a] As referring to time and not 
to specific cases.—Construing consti- 
tutional provision, (Mo. Const. art 6 
§ 29) authorizing judge ‘unable to 
hold any term or part of term of 
court,” -to call in another judge to 
hold “such term or part of term,” 
the court said: “The words ‘term of 
court’ or ‘part of term’ do not have 
reference to the trial of any particu- 
lar case or cases, but signify the 
space of time when the court holds 
a session.” State v. Higbee, (Mo.) 
43 S.W.(2d) 825, 831. 


75. See courts § 219. 


76. Arnedo v. Llorente and Liong- 
son, 18 Philippine 257, 265. 


77. Critser v. State, 127 N.W. 1078, 
87 Neb. 727, 729 (construed in Cr. 
Code § 390 providing speedy trial of 
accused), 


78. State ex rel. Inhabitants of 
Harpswell v. Cumberland Co. Comrs., 
2 A. 880, 78 Me. 100, 103. 


S.E. 539, 4 


court having jurisdiction of the offense; 
“extraordinary or special terms,”®® “terms of ree- 
ord,”’** “time between terms,’*? “two successive 


term,”7® “second term of the court,”7? “sessions of 
the term,”78 “term'for civil business,”7® “term for 
criminal business,’8° “term of court,’”’’! “term of 
court next after the expiration of such thirty days, 
“term of the Appellate Division,”®? “term of the 


RZ 


:784 also 


79. Ex p. Cole, 101 S.W. 249, 51 
Tex.Cr. 166, 168. 


80. Ex p. Cole, supra. 
81. See Courts § 216. 
82. Hadfield-Penfield Steel Co. v. 


Oberlander, 143 N.E. 191, 109 Ohio 
St. 592, 596. 
[a] In appeal statute—The text 


Phrase held to refer to the term of 
court which convenes next after the 
term of court in session at the ex- 
piration of the thirty days, or next 
after the recess, if the court is in 
recess at the expiration of the thirty 
days. Hadfield-Penfield Steel Co. v. 
Oberlander, 143 N.E. 191, 192, 109: 
Ohio St. 592, 595. 


83. People ex rel. Whitman v. 
Woodward, 134 N.Y.S. 910, 911, 150 
App.Div. 180 (construing Code Civ. 
Proc. § 2093). 


84. Critser v. State, 127 N.W. 1073,. 
87 Neb. 727, 730. 


[a] Held such term.—Under Cr. 
Code § 390, accused, if committed to 
prison, must be tried “before the end 
of the second term of the court having 
jurisdiction of the offense,” and a 
term at which no jury is called and 
only equity business transacted is 
held still to be ‘fa term of the court 
having jurisdiction of the offense.’* 
Critser v. State, 127 N.W. 1073, 1074, 
87 Neb. 727, 731. 


goer See Courts §§ 219, 232, 245— 


86. State ex rel. Inhabitants of 
Harpswell v. Cumberland Co. Com’rs., 
2 A. 880, 78 Me. 100, 103. 


[a] “Regular session” synony- 
mous.—In construing statute govern- 
ing county commissioners, the court 
said: “It is clear, from a careful con- 
Sideration of all the statutes touch- 
ing the court of county commission- 
ers and its duties, that the words 
‘terms of record,’ in the act of 1883, 
have the same significance and are 
synonymous with the words ‘regular 
session,’ in chapter 78, § 5 of the Re- 
visions of 1871 and 1883, and that 
these latter words in chapter 78, § 
6, of the Revision of 1883, were inapt- 
ly used in contrast with the former.” 
State ex rel. Inhabitants of Harps- 
well v. Cumberland Co. Com'rs, 2 A. 
880, 881, 78 Me. 100, 103. 


87. Dayton v. Bechly, (Iowa) 241 
N.W. 416, 418; Thompson y. Benepe, 
24 N.W. 601, 67 Iowa 79, 81. 


[a] As meaning “vacation.”—In 
discussing the meaning of the word! 
vacation the court said: ‘That it or- 
dinarily means the time between 
terms is undoubtedly true.” Thomp- 
son v. Benepe, 24 N.W. 601, 67 Iowa 
79, 81 [cit Bouvier L. D., and quot 
Dayton v. Bechly, (lowa) 241 N.W. 
416, 418]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


rer we 


terms,”®* and “two terms.”®® 
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“term,” as applied to an office, is the longest time it 


As adjective, the word in this connection has been | ™2Y be occupied without reappointment;°* the defi- 


employed in phrases that have received judicial in- 


nite time as prescribed for its beginning and end- 


terpretation,®° such as: “Term fees,’®1 “term sys- ing.®* In this sense, the words speaks with refer- 


tem,”®? and “term time.”?? 


{§ 11] 4. In Reference to Offices.°* The word 


88. Territory v. Emilio, 89 P. 239, 
14 N.M. 147, 154. 


[a] Refers to terms actually held. 
—(1) The phrase in L. (1903) p 218 
e 112 § 1, providing that every jury 
commissioner “shall be disqualified to 
select jurors for two successive terms 
of court,” held to mean a term which 
is held when the term is opened by a 
proper judicial officer impaneled and 
business transacted. Territory v. 
Emilio, 89 P. 239, 240, 14 N.M. 147, 
154,155. (2) Where the time for 
holding regular terms of court was 
changed by statute from March and 
September to April and October, so 
that no March term was held in the 
year the change was effective, the 
court in construing the statute above 
cited and holding jury commissioners 
who had selected jurors for the March 
term (which was never held) were not 
disqualified from selecting jurors for 
the April term, as being one of “two 
successive terms” said: “It was sure- 
ly no violation of the spirit of the 
law to hold that commissioners who 
had selected the jurors for a term of 
court which was never held might act 
and select the jurors for the succeed- 
ing term. Nor was it a violation of 
the letter of the law.” Territory v. 
Emilio, supra. 


89. Wood Oil Co. v.. Common-' 


wealth, 244 S.W. 429, 432, 196 Ky. 196, 
201 (applying Ky. St. § 4260, subs. 
6, providing for dismissal of cases 
where not prosecuted by the common- 
wealth for two terms). 


90. See cases infra this section. 
91. See Costs §§ 264, 265. 


92. Arnedo v. Llorente and Liong- 
son, 18 Philippine 257, 261. 


[a] Not in force in Philippine Is- 
lands.—In discussing the doctrine 
that the records of a proceeding re- 
main subject to revision by the court 
through the term, the court said: 
“But the ‘term system’ of procedure 
and practice which was in force in 
England and in the United States 
when this doctrine was announced has 
never been imported into this juris- 
diction.” Arnedo v. Llorente and 
Liongson, 18 Philippine 257, 261. 


93. Whitney v. Bohlen, 42 N.E. 162, 
157 Ill. 571, 575; Dayton v. Bechly, 
(Iowa) 241 N.W. 416, 419; Comes v. 
Comes, 178 N.W. 403, 190 Iowa 547, 
548; Jones v. McClaughry, 151 N.W. 
210, 169 Iowa 281, 289; Himmelberg- 
er-Harrison Lumber Co. v. Keener, 
117 S.W. 42, 217 Mo. 522, 533; Trower 
v. Mudd, (Mo.App.) 242 S.W. 993, 994; 
Warner v. Donahue, 72 S.W. 492, 494, 
99 Mo.App. 37, 44; Hadley v. Bernero, 
11 S.W. 451, 97 Mo.App. 314, 319; 
Green vy. Morse, 77 N.W. 925, 57 Neb. 
391, 3938, 73 Am.S.R. 518; Brown _ v. 
Plott, 40 S.B. 45, 129 N.C. 272, 273; 
Martinson y. Marzolf, 103 N.W. 937, 
14 N.D. 301, 309; Emerson v. Missou- 
ri, K. & T. Ry. Co. of Texas, 82 S.W. 
1060, 37 Tex.Civ.App. 110, ae re Ex p. 
Cole, 101 S.W. 249, 51 Tex.Cr. 166, 168. 


[a] Adjournment from day to day 
held not to end term time.—lIn dis- 
cussing adjournments from one day 
to the next, and to.a more distant 
day the court said: ‘In either case, 
the term continues, and while, during 
the intermission, the functions of the 
court are for some purposes suspend- 


ence to the office itself and not to the tenure of the 
incumbent.°* As applied to the holder of an of- 


ed, nee the eure pons in exist- 
ence and it is still term time.’’ Day- Clerks of Courts §§ 20-23 
ton v. Bechly, (lowa) 241 N.W. 416, 5 ; 7 
419 [quot byes Vv. RESGIE NETS. 151 Corporate officers see Corporations 
N.W. 210, 169 Iowa 281, 289 (quot § 1835. 
Green v. Morse, 77 N.W. 925, 57 Neb. County officer see Counties §§ 153- 
391, 393, 73 .Am.S.R. 518)]. To same 155. . 
check atey, Berne ui ps act, Court Commissioners § 3. 

o.App. : quo immel- ; : ‘ 
berger-Harrison Lumber Co. v. Keen- Peace oe Prosecuting Attorneys 
er, 117 S.W. 42, 47, 217 Mo. 522, 533]. §§ 19-21, § 87 (deputies and as- 


sistants). 

[b] As time for docketing appeal. Educational- board or officer see 
Under statute, Code § 2039, provid- Schools and School Districts § 
Kae Rott person is alowed ce ap- 133 (state), §§ 147-150 (county). 

e superior court. “a erm | : 
time,” it was said: “The legal con- Health officer see Health § 25. 
struction of those words, ‘at the term| Highway officer or agent see High- 
time,’ as bearing upon the proper. ways §§ 293-295. 
time of docketing the appeal, is a Hospital officer see Hospitals § 22. 
matter for the courts, Aue ene Judges §§ 33-52 
words ‘term time’ in the statute mean eta ae , 
the ‘next’ term of the appellate. Jury commissioner see Juries § 210. 
court.” Brown vy. Plott, 40 S.E. 45, Justices of the Peace § 13. 

Militia officer see Militia § 34. 


129 NEO 272° 22731 i 
[c] Held to indicate court in ses- Municipal officer in general see Mu- 
sion.— Where plaintin filed affidavit nicipal Corporations - §§ 1056— 
for appeal without bond, as required 1070. - 
by oe St. ALE) art 1401, whereup- Notaries § 12. 
on e court made an order certify- Aaa - 
ing that plaintiff, by presenting such secon of religious society see Re- 
affidavit “within term time,’ has: gious Societies § 48. 
made proof of his inability to pay the| Police commissioner or board see 
costs of appeal or give security there- Municipal Corporations § 1276. 
for, and is permitted to prosecute his Policeman see Municipal Corpora- 
pope on said Se in peu pe a tions § 1343. 
cost bond on appeal, it was held that 
the words “within term time’ showed Poor officer see Paupers § 14, : 
Railroad commissioner see Public 
Utilities § 76. 
Registers of Deeds §§ 7, 8. 2 


that the court was in session when 
the order was made. Emerson y. Mis- 

School district board or officer see 
Penocks and School Districts § 


Of particular officers:—Continued 


souri, K. & T. Ry. Co. of Texas, 82 S. 
W. 1060, 37 Tex.Civ.App. 110, 111. 


[d] “Includes a recess period.”— 
verge: v. Bechly, (lowa) 241 N.W. 


[e] “Vacation” contrasted.— 
Whitney v. Bohlen, 42 N.E. 162, 157 
Ill. 571, 575; Dayton v. Bechly, (Iowa) 
241 N.W. 416, 419; Trower v. Mudd, 
(Mo.App.) 242 S.W. 993, 994. 

94. Term of office: 

In general see Officers §§ 97-109. 

Abatement of mandamus proceedings 
by expiration of see Mandamus §§ 
563-567. 

Commencement or expiration of, as 
determining time to bring quo war- 
ranto proceedings see Quo Warran- 
to §§ 29-33. 

Expiration of pending action by or 
against officer see Abatement and 
Revival §§ 230, 231. 

Mandamus against officer after expi- 
ration of see Mandamus § 81 text 
and notes 23-29. 

Of particular officers: 
Attorney-General § 3 (in general), 

§ 29 (authority and duty after 
termination of his term of office). 

Bank officer see Banks and Banking 
§§ 120-123 (of state bank), §§ 644, 
645 (of national bank). 

Board of public works see Munici- 
pal Corporations § 1257. 

Building department see Municipal 
Corporations §§ 3388, 389. 

Chief or superintendent of police 
see Municipal Corporations § 
1286. 

City marshal see Municipal Corpo- 
rations §§ 1300, 1301. 


Sheriffs and Constables §§ 24-26 
(sheriff), §§ 74, 75 (constable). 


Special or substitute judge see 
Judges §§ 226, 227. 

State officer, and deputies or as- 
sistants see States §§ 205, 206. 


Street or sewer department officer 
cee Municipal Corporations § 
1512. 


Tax assessor see Taxation §§ 725, 


Tax collector see Taxation § 1297. 


Town officer see Towns [38 Cyc 
624]. 


United States: 
Commissioner see United States 
[39 Cyc 792]. 
Marshal see United States Mar- 
shals [39 Cyc 804]. 


Officer or employee see United 
States [389 Cyc 705, 706]. 


Water and light department officer 
ace Municipal Corporations § 
1534. 


95. State v. Parker, 30 lLa.Ann., 
1182, 1184 [quot State vy. Young, 68 So. 
241, 137 La. 102, 110]. 

96. Wilson v. Shaw, 188 N.W. 940, 
194 Iowa 28, 38. See Somers v. State, 
59 N.W. 962, 5 S.D. 584, 586 [den reh 
58 N.W. 804, 5 S.D. 321 (“means a defi- 
nite time for its beginning and end- 
ing’’)]. 

97. Kratzer v. Commonwealth, 15 
S.W.(2d) 478, 474, 228 Ky. 684 [quot 
Schardein v. Harrison, (Ky.) 18 S.W. 
(2d) 316, 318; Owensboro vy. Hazel, 
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fice, it means either his time of holding the office,°* 
or the time actually served by an officer;°® and when 
used with reference to the tenure of office,’ it ordi- 
narily means, or refers to, a fixed and definite time ;? 
and means the fixed period of time for which the 
office may be held or prescribed for holding the 
office;? and it is said that the expression so clearly 
defines itself, the words used are so well understood, 
and their meaning so generally accepted, that it is 


(Ky.) 17 S.W.(2d) 1031, 1034]. See 
Palmer v. Commonwealth, 92 S.W. 
588, 122 Ky. 693, 697; Somers v. State, 
59 N.W. 962, 5 S.D. 584, 586 [den reh 
58 N.W. 804, 5 S.D. 321]. 


{a] “Right of incumbency” dis- 
ting uished.—‘‘There is a difference be- 
tween the ‘right of incumbency’ and 
the ‘term of office.’ If one who is 
in office becomes ineligible to hold it 
longer—as that hee moves out of the 
district—his term of office does not 
thereby expire, although his right of 
incumbency ceases. His successor 1s 
elected or appointed to fill out his un- 
expired term.’ Palmer v. Common- 
wealth, 92 S.W. 588, 589, 122 Ky. 693, 
697 (in prosecution under usurpation 
statute). 


[b] Similarly expressed.—"The 
word ‘term’ applies. to the office and 
not to the person holding it.” Somers 
v. State, 59 N.W. 962, 5 S.D. 584, 586 
{den reh 58 N.W. 804, 5 S.D. 321]. 


“Tenure” ante. 
eo See Officers § 97 text and note 


99. 
67. 


1. 19 American & Eng. Encyc. of 
Law 562 [quot Field v. Malster, 41 A. 
1087, 88 Md. 691, 696 (quot Barrett v. 
Duff, 217 P. 918, 114 Kan. 220, 229)]; 
Mechem Public Officers § 385 [quot 
Crovatt v. Mason, 28 S.E. 891, 101 Ga. 
246, 254; State ex rel. Rumbold v. Gor- 
don, 142 S.W. 315, 238 Mo. 168, 178, 
Ann.Cas.1913A 312; Stage v. Coughlin, 
12 OhioN.P.N.S. 419, 426; Somers v. 
State, 59 N.W. 962, 5 S.D. 584, 587 (den 
reh 58 N.W. 804, 5 S.D. 321, 325); 
State v. Twichell, 38 P. 134, 9 Wash. 
530, 5383 (quot State v. Carroll, 234 P. 
22, 1388 Wash. 549, 554; State v. Tall- 
man, 64 P. 759, 24 Wash. 426, 430 
[quot Wilson v. McCarron,'91 A. 839, 
112 Me. 181, 189])]; W. J. Robinson v. 
U. S., 42 Ct.Cl. 52, '56; Brassell v. 
Brandon, (Ala.) 135 So. 577, 579; Har- 
rold v. Barnum, 96 P. 104, 8 Cal.App. 
21, 24; State v. Galusha, 104 N.W. 197, 
74 Neb. 188, 199 [quot Rooney v. City 
of Omaha, 181 N.W. 143, 105 Neh. 
447, 450]; State v. Bish, 12 OhioN.P. 
N.S. 369, 386. 


“Tenure of office” see Tenure ante 
2. 


See Officers § 97 text and note 


2. Mechem Public Officers § 385 
[quot Crovatt v. Mason, 28 S.E. 891, 
101 Ga. 246, 254; State ex rel. Rum- 
bold v. Gordon, 142 S.W. 315, 238 Mo. 
168, 178, Ann.Cas.1913A 312; Stage v. 
Coughlin, 12 OhioN.P.N.S. 419, 426; 
Somers y. State, 59 N.W. 962, 5 S.D. 
584, 587 (den reh 58 N.W. 804, 5 S.D. 
321, 325)]; Harrold v. Barnum, 96 P. 
104, 8 Cal.App. 21, 24; Hale v. Bisch- 
off, 36 P. 752, 53 Kan. 301, 304; State 
v. Galusha, 104 N.W. 197, 74 Neb. 188, 
199 [quot Rooney vy. City of Omaha, 


.181 N.W. 148, 105 Neb. 447, 450]; 
ner v. Bish, 12 OhioN.P.N.S. 369, 
386. 

fad Similarly expressed.—‘‘The 


word ‘term’ is uniformly used to des- 
ignate a fixed and definite period of 
time.” Throop Public Officers § 303 


TERM 


Phrases. 


uot State ex rel. Rumbold v. Gor- 
noe 142 S.W. 315, 238 Mo. 168, 178, 
Ann.Cas.1913A 312]. 


{b] “Uniformly designates a fixed 
and definite period of time.” Ander- 
son L. D. [quot State v. Sayre, 24 So. 
89, 118 Ala. 1, 58 (cit People v. Brun- 
dage, 78 N.Y. 4038, 407); State v. 
Stonestreet, 12 S.W. 895, 99 Mo. 361, 
372 (quot State v. Williams, 121 S.W. 
64, 222 Mo. 268, 278, 17 Ann.Cas. 
1006; State y. Knight, 245 P. 267, 268, 
76 Mont. 71, 76)]; Speed v. Crawford, 
3 Mete. (Ky.) 207, 213 [quot Harrold 
v. Barnum, 96 P. 104, 8 Cal.App. 21, 
23; State v. Oklahoma City, 134 P. 
58, 59, 38.Okl. 349, 353, and cit Somers 
v. State, 59 N.W. 962, 5 S.D. 584, 587. 
(den reh 58 N.W. 804, 5 S.D. 321)].- 
See Wilson v. McCarron, 91 A. 839, 
112 Me. 181, 190; State ex rel. Rum- 
bold v. Gordon, 142 S.W. 315, 238 Mo. 
168, 178, Ann.Cas.1918A 312. 


[c]  Pixed and definite tenure es- 
sential.—Construing constitutional 
provision against decrease or increase 
of compensation during officer’s term, 
the court said: “To come within its 
terms an officer must have a fixed 
and definite tenure of office.’ State 
v. Board of Com’rs of Sierra County, 
a P. 654, 29 N.M. 209, 214, 31.A.L.R. 

10. 


[d] "echnical import the same.— 
“Whether we take the phrase ‘term of 
office,’ in its ordinary or popular 
sense, or in its technical import, it 
means one and the same thing: ‘A fix- 
ed and definite period of time.’” 
State v. Sayre, 24 So. 89, 118 Ala. 1, 
52; State v. Stonestreet, 12 S.W. 895, 
99 Mo. 861, 372 [quot Harrold v. Bar- 
num,:..96) 2.104, 08.) Gal. App. (245-124; 
State v. Williams, 121 S.W. 64, 66, 222 
Mo. 268, 278, 17 Ann.Cas. 1006; State 
v. Galusha, 104 N.W. 197, 74 Neb. 188, 
199]; 19 American & Eng. Encyce. of 
Law 562 [quot Field v. Malster, 41 A. 
1087, 88 Md. 691, 696]; Mechem Public 
Officers § 3885 [cit State v. Twichell, 
38 P. 1384, 9 Wash. 530, 533 (quot State 
v. Carroll, 234 P. 22, 183 Wash. 549, 
554; State v. Tallman, 64 P. 759, 24 
Wash. 426, 480 [quot Wilson v. Mc- 
Carron, 91 A. 839, 112 Me. 181, 189])]. 
See W. J. Robinson v. U: S., 42 Ct.Cl. 
52, 56; Brassell v. Brandon, (Ala.) 
135 So. 577, 579; Barrett v. Duff, 217 
BP. (918) 14 Kani' 220; -229% "State iy. 
oa City, 134 P. 58, 88 Okl. 349, 

O44. 


[fe] “Holding at will” distinguish- 
©d.—(1) In construing provision of 
Baltimore City Code prescribing two- 
year terms for Officers generally, the 
court said: ‘Now; sec. 45, of Art. 1, 
City Code, designates this a ‘term’ of 
office, as contradistinguished from a 
holding at will, because it fixes two 
years as the duration of all official 
terms unless a ‘different term’ is nam- 
ed.” Field v. Malster, 41 A. 1087, 88 
Md. 691, 696. (2) “The word ‘term’ 
gpl ts does not apply to appointive 
offices held at the pleasure of the ap- 
pointive power.” 19 Am.&E.Enc.L. 
562 [quot Field yv. Malster, supra 
(quot Barrett v. Duff, 217 P..918, 114 
Kan. 220, 229)]; Mechem Public Off- 
cers § 385 [quot State ex rel. Rum- 


useless to attempt to further define it.* 


In connection with officers and offices, 
the word has been employed in phrases that have 
received judicial interpretation,® such as: “A presi- 
dential term,”® “balance of the unexpired term, 
“eonstitutional term of the session of the legisla- 
ture,” “different term,”® “during his term of of- 

fice,”2° “during the term for which . . . 


NT 


elect- 


bold v. Gordon, 142 S.W. 315, 238 Mo. 
168, 178, Ann.Cas.1913A 312; Stage 
v. Coughlin, 12 OhioN.P.N.S. 419, 426; 
Somers v. State, 59 N.W. 962, 5 S.D. 
584, 587 (den reh 58 N.W. 804, 5 S.D. 
321, 325)]; W. J. Robinson v. U. S., 
42 Ct.Cl. 52, 56; Harrold v. Barnum, 
96 P. 104, 8 Cal.App. 21, 24; Kratzer 
v. Commonwealth, 15 S.W.(2d) 473, 
475, 228 Ky. 684 [quot Owensboro v. 
Hazel, (Ky.) 17 S.W.(2d) 1031, 1034]; 
State v. Oklahoma City, 134 P. 58, 38. 
Okl. 349, 352. To same effect Bras- 
sell v. Brandon, (Ala.) 135 So. 577, 
579; State v. Board of Com’rs of Sier- 
ra County, 222 P. 654, 655, 29 N.M. 2u9, 
214, 31 A.L.R. 1310. 


3. See Officers § 97. 


4 State v. Twichell, 38 P. 134, %& 
Wash. 530, 533 [quot State v. Tall- 
man, 64 P. 759, 24 Wash. 426, 430 
(quot Wilson v. McCarron, 91_A. 839, 
112 Me. 181, 189)]. 


5. See cases infra this section. 


6... Webster D. [quot Wilson v. Mc- 
Carron, 91 A. 839, 112 Me. 181, 190]. 


7. People v. Messenger, 192 N.Y.S. 
734, 737, 200 App.Div. 418. 


8 Speed v. Crawford, 
(Ky.) 207,°214. 

9. Field v. Malster, 41 A. 1087, 88 
Md. 691, 696. 


[a] Implies some term.—Constru- 
ing the phrase as used in Baltimore 
City Code Art. 1 § 45 providing two- 
year terms for city officers except 
those “for whom a different term may 
be prescribed,” the court said: “A 
‘different’ term obviously means some 
‘term’ other than the one defined by 
this section; and consequently of 
necessity, implies a ‘term.’ A ‘differ- 
ent’ term cannot differ from ‘no’ term 
—there must be ‘a’ term from which 
it does differ when the two are com- 
pared.” Field v. Malster, 41 A. 1087, 
838 Md. 691, 696. 


10. Bayley v. Garrison, 214 P: 871, 
190 Cal. 690, 692; Harrold v. Barnum, 
96 P. 104, 8 Cal.App. 21, 23; Foreman 
v. People, 71 N.E. 35, 37, 209 Ill. 567; 
Wilson v. Shaw, 188 N.W. 940, 194 
Iowa 28, 37; Schardein y. Harrison, 
(Ky.) 18 S.W.(2d) 316, 318; Bosworth 
v. Ellison, 147 S.W. 400, 148 Ky. 708, 
710; Barnum v. Gilman, 8 N.W. 375, 
27 Minn. 466, 469, 38 Am.R. 304; State 
v. Farmer, 196 S.W. 1106, 271 Mo. 306, 
311; State ex rel. Rumbold v. Gor- 
don, 142 S.W. 315, 238 Mo. 168, 178, 
Ann.Cas.1918A 312; Broadwater vy. 
Kendig, 261 P. 264, 80 Mont. 515, 523; 
State vy. Board of Com’rs of Sierra 
County, 222 P. 654, 29 N.M. 209, 213, 
31 A.L.R. 1310; Collins v. Scannell, 168 
N.Y.S. 720, 721, 101 Misc. 601;. People 
v. McAneny, 144 N.Y.S. 121,°123 Laff 
140 N.Y.S. 1138, 155 App.Div. 923 (aff 
102 N.E. 1109, 209 N.Y. 525)]; Carter 
v. State, 186 P. 464, 77 Okl. 31, 33; 
State v. Oklahoma City, 134 P. 58, 60, 
38 Okl. 349, 351; Board of Com’rs of 
Muskogee County vy. Hart, 119 P. 132, 
29 Okl. 693, 698, 37 L.R.A.N.S. 388: 
Somers y. State, 59 N.W. 962, 5 S.D. 
584, 588 [den reh 58 N.W. 804, 5 S.D, 
371]; State v. Frear, 120 N.W. 216, 
188 Wis. 536, 540. : 3 


3 9 Meete. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ed,”*> “during the termheld . . . at the time,” 
_Clective term,”!* “expiration of term of office,”++4 
fixed term,”1® “four-year term,”!® “full term,”17 
“his term,”!§ “hold-over term,’!® “longer term than 


seven years,”2° “long term,’?1 


[a] Definite term required.—(1) 
“This constitutional inhibition [Const. 
art 11 § 9] against changing the sal- 
ary of a public officer during his term 
of office, applies only to officers who 
have a fixed and definite term, and 
does not apply to appointive officers 
who hold only at the pleasure of the 
appointing power.” Bayley v. Garri- 
son, 214 P. 871,872, 190 Cal. 690, 692. 
To same effect Harrold v. Barnum, 96 
P. 104, 8 Cal.App. 21, 23; Foreman v. 
People, 71 N.E. 35, 37, 209 Ill. 567; 
Board of Com’rs of Muskogeé Coun- 
ty v. Hart, 119 P. 132, 29 Okl. 698, 697, 
37 L.R.A.N.S. 388; Somers v. State, 
59 N.W. 962, 5 S.D. 584. 588 [den reh 
58 N.W. 804, 5 S.D. 321, 325]. (2) 
“While the word office is sufficiently 
broad in its possible application to 
embrace any employment where du- 
ties are to be performed, the words 
‘during his term of office’ limit the 
meaning to an office of a public char- 
acter having a definite term. Certain- 
ly the words do not reasonably de- 
scribe an appointee, whose duties are 
to render assistance to a public offi- 
cer under his direction, for no de- 
scribed ‘term of office’ which could 
measure the duration of the employ- 
ment.” People v. McAneny, 144 N.Y. 
S. 121, 123 [aff 140 N.Y.S. 1138, 155 
App.Div. 923 (aff 102 N.E. 1109, 209 
N.Y. 525), and quot Collins v. Scan- 
ai 168 N.Y.S. 720, 721, 101 Misc. 
601). 


[b] Inapplicable to second term.— 
“Mach official term stands by it- 

The constitutional provision 
forbidding an increase or decrease of 
compensation during a term of Office 
has reference tothe period fixed as a 
term by the statute only, and in no 
wise refers to the individual who may 
happen to be the incumbent for more 
than one term.” State v. Farmer, 196 
S.-W. 1106, 1108, 271 Mo. 306, 314. (2) 
In holding an ordinance increasing 
mayor’s salary for second term, pass- 
ed during first term of office, but ef- 
fective only after commencement of 
second term under Rev. Codes (1921) 
§ 5060, not void as increasing com- 
pensation of officer ‘during his term 
of office,” in violation of Rev. Codes 
(1921) § 5026, the court said: ‘The 
words used in the statute ‘during his 
term of office’ mean the term the of- 
ficer is then serving and cannot by 
any stretch of language be made to 
cover a previous term.” Broadwater 
v. Kendig, 261 P. 264, 267, 80 Mont. 
515, 523. (3) “To say that the provi- 
sion [forbidding changes in salary 
during term of office] relates to the 
continuance in office of an individual 
and not a term of office would prevent 
the increase of salary of a judge up- 
on his re-election.” Foreman y. Peo- 
ple, 71 N.E. 35, 37, 209 Ill. 567. 


[c] “After his election” distin- 
guished.—Broadwater v. Kendig, 261 
P. 264, 80 Mont, 515, 523; Board of 
Com’rs of Muskogee County v. Hart, 
119 P. 132, 134, 29 Okl. 6938, 698, 37 
L.R.A.N.S. 388 (“election or appoint- 
ment’). 

“During the term for which . . . 
elected” equivalent see infra note 11 
[a]. 

“Du the term for which . . .- 
elected” distinguished see infra note 
11 [b]. 

11. Chenoweth v. Chambers, 164 P. 
428, 431, 33 Cal.App. 104; Foreman 
vy. People, 71 N.E. 35, 37, 209 Ill. 567; 
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“office with a 


Wilson yv. Shaw, 188 N.W. 940, 194 
Towa 28, 87; Schardein y. Harrison, 
(Ky.) 18 S.W.(2d) 316, 318;. Bos- 
worth v. Ellison, 147 S.W. 400, 148 Ky. 
708, 710; Ellis v. Lennon, 49 N.wW. 
3808, 86 Mich. 468, 474; State v. Farm- 
er,-196. S.-W. 1106, 271 Mo. 306, 312; 
Carter v. State, 186 P. 464, 77 Okl. 
31, 33; State v. Frear, 120 N.W. 216, 
138 Wis. 536, 540. See Stone v. State, 
89 So. 824, 825, 18 Ala.App. 228, 229 
(“elected or appointed”); Barnum v. 
Gilman, 8 N.W. 375, 27 Minn. 466, 469, 
38 Am.R. 304; Gibbs v. Morgan, 39 
Naas 126, 127 (‘elected or appoint- 
ed’). 


[a] “During his torm of office” 
equivalent.—In construing constitu- 
tional provisions prohibiting changes 
in officers’ compensation, the court 
said: ‘“‘We think the words ‘during his 
term of office’ in § 161 should be given 
the same meaning as the words ‘dur- 
ing the term for which they were 
elocted’ in § 235.” Bosworth v. Elli- 
son, 147 S.W. 400, 148 Ky. 708, 710 
[quot and dist Schardein v. Harrison, 
(Ky.) 18 S.W.(2d) 316, 318, 319]. To 
same effect Foreman v. People, 71 N. 
E. 35, 37, 209 Ill. 567 (“while there is 
no set phrase, and the language of the 
different provisions is different, the 
intention to provide that there sha’l 
be no change in the salaries of officers 
during fixed periods of time is plainly 
anparent”’); Barnum v. Gilman, 8 N. 
W. 375, 27 Minn. 466, 469, 38 Am.R. 304 
(using “time” instead of “term” in 
construing Const. Art. IV § 9 forbid- 
ding a senator or representative, dur- 
ing the time for which he was elected 
from holding another office). 


[b] 
distinguished.—Wilson v. Shaw, 188 
N.W. 940, 194 Iowa 28, 37; Schardein 
v. Harrison, (Ky.) 18 S.W.(2d) 316. 
319; Carter v. State, 186 P. 464, 77 
Okl. 31, 33; State v. Frear, 120 N.W. 
216, 138 Wis. 536, 540. 


{c] “During their continuance in 
office”? compared.—Foreman vy. People 
ex a McEwen, 71 N.EH. 35, 37, 209 
Tll. 567. 


12. Broadwater ve Kendig, 261 P. 
264, 80 Mont. 515, 523. 


13. State v. McKay, 155 S.W. 396, 
249 Mo. 249, 255, Ann.Cas.1914D 97. 


14. ‘Board of Chosen Freeholders 
of Atlantie County v. Lee, 70 A. 925, 
926, 76 N.J.Law 327, 329. 


15. Crovatt v. Mason, 28 S.H. 891, 
101 Ga. 246, 254; Wilson v. Shaw, 
188 N.W. 940, 194 Iowa 28, 36; Bar- 
rett v. Duff, 217 P. 918, 114 Kan. 220. 
229; State v. Galusha, 104 N.W. 197, 
74 Neb. 188, 199; State v. Carroll, 234 
P. 22, 133 Wash. 549, 556. See Bos- 
worth v. Ellison, 147 S.W. 400, 148 
Ky. 708, 711 (‘fixed term of the of- 
fice’). 


[a] ‘“Hold-over term” distin- 
guished.—State v. Galusha, 104 N.W. 
197, 74 Neb. 188, 199 [quot State v. 
Carroll, 234 P. 22, 133 Wash. 549, 556]. 


16. Wilson v. Shaw, 188 N.W. 940. 
194 Iowa 28, 36; Barrett v. Duff, 217 
P. 918, 114 Kan. 220, 229; McGinnis 
vy. Cossar, (Ky.) 18 S.W.(2d) 988, 989. 


17. Wilson vy. Shaw, 188 N.W. 940, 
194 Iowa 28, 36;. Barrett v. Duff, 217 
P. 918, 114 Kan. 220, 229; McGinnis 
v. Cossar, (Ky.) 18 S.W.(2d) 988, 989; 
Schardein v. Harrison, (Ky.) 18 S.W. 
(2d) 316, 318; Jameson v. Hudson, 
82 Va. 279, 282. 


“During his term of office” 


[62 C.J.] 725 


‘term,’”?2 “part of a term,’”2* “regular term,”24 
“regular term of office,”’?* “remainder of the term,”?® 
“residue of unexpired term,”?? “short term,’’?® “suc- 
ceeding term,”?® “term fixed by law,’’?° “ ‘term’ for 
which an officer 


has been elected,”*! “term of of- 


18. Carter v. State, 186 P. 464, 465, 
77 Okl. 31, 33; State v. Frear, 120 N. 
W. 216, 188 Wis. 536, 558. 


fa] “Whe term” distinguished.— 
Carter v. State, 186 P. 464, 77 Okl. 31, 
33: State v. Frear, 120 N.W. 216, 138 
Wis. 536. 558., 


19. State v. Galusha, 104 N.W. 197, 
74 Neb. 188, 199; State v. Carroll, 234 
P. 22, 24, 1883 Wash. 549, 556. 


“Pixed torm” distinguished see su- 
pra note 15 [a]. 


20. State v. Windom, 155 N.W. 629, 
632, 181 Minn. 401, 409 [quot Minn. 
Const. art 6 § 9]. 


81. Wilson v. Shaw, 188 N.W. 940, 
194 Iowa 28, 32. 


22. State ex rel. Rumbold v. Gor- 
don, 142 S.W. 315, 238 Mo. 168, 176, 
Ann.Cas.1913A 312. 


[a] “Term of office’ compared.— 
In determining whether or not a state 
adjutant-general was com rehended 
by the constitutional inhibition 
against increasing his salary during 
“his term of office’ the court said: 
“Undoubtedly the Adjutant-General 
is an officer and has an office, but has 
he a ‘term of office?’ Or, to turn the 
phrase end for end, t» let it interpret 
itself, has he an office with a ‘term?’ 
In the nature of things there cannot 
be a term of office unless the office 
has a term.” State ex rel. Rumbold 
v. Gordon, 142 S.W. 315, 238 Mo. 168, 
176, Ann.Cas.19138A 312. 


23. Schardein v. Harrison, (Ky.) 
18 S.W.(2d) 316, 317. 


{a] “Term of office” distinguished. 
—Schardein v. Harrison, (Ky.) 18 S. 
W.-316, 317. 


24 Rooney v. City of Omaha, 181 
N.W. 148, 105 Neb. 447, 449. 


25. State v. District Court of St. 
Louis County, 158 N.W. 790, 134 Minn. 
26, 27; Rooney v. City of Omaha, 181 
N.W. 148, 144, 105 Neb. 447, 451. 


{a] Held not such term.—Discuss- 
ing appointment of police officers 
under civil service rules, the court 
said: ‘They hold office during good 
behavior. There is no term at all. 
Manifestly this is not an appointment 
for ‘a regular term of office.’” State 
v. District Court of St. Louis County, 
158 N.W. 790, 134 Minn. 26, 27 [quot 
Rooney v. City of Omaha, 181 N.W. 
143, 105 Neb. 447, 450]. 


26. State v. Williams, 121 S.W. 64, 
222 Mo. 268, 281, 17 Ann.Cas. 1006. 


£7. State v. Frear, 120 N.W. 216, 
218, 188 Wis. 536, 16 Ann.Cas. 1019. 


238. Wilson v. Shaw, 188 N.W. 940, 
194 Iowa 28, 32. 


29. McGinnis v. Cossar, (Ky.) 18 
S.W.(2d) 988, 989; Schardein v. Har- 
rison, (Ky.) 18 S.W.(2d) 316, 317. 


[a] “She words .. . imply a 
like term immediately preceding it.” 
McGinnis v. Cossar, (Ky.) 18 S.W. 
(2a) 988, 989. 

30. Browne v. Hagen, 104 A. 207, 
208, 91 N.J.Law 544; McGrath v. 
Bayonne, 89 A. 48, 85 N.J.Law 188, 
192. 

31. Chenoweth v. Chambers, 164 P. 
428, 430, 33 Cal.App. 104. See Ellis v. 
Lennon, 49 N.W. 308, 86 Mich. 468, 
474, 

fa] Phrase defined.—‘When we 
speak of the [text phrase] we mean 
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fice,”22 “term of office expires,”** “term of . . 

officer, 734 “term of the judge appointing him, 985 
“term of two years,’?* “unexpired portion of any 
regular term,’?? “unexpired term,”*® and “yearly 


term.’’>9 


[§ 12] 5. In Reference to Tenancies. The word is 
of common use in conveyancing,*® and when used in 


the period of time fixed by statute 
during which he may serve, and not 
[to] the time he may happen to 
serve.” Chenoweth v. Chambers, 164 
P. 428, 430, 33 Cal.App. 104. 


[b] Begardless of period actually 
served.—‘‘The term for which re- 
spondent was elected is clearly de- 
fined by the charter, and the language 
‘the term for which he was elected’ 
has a clear and well-defined meaning. 
He was elected to serve for two years, 
whether he served that time or not.” 
Ellis v. Lennon, 49 N.W. 308, 86 Mich. 
468, 474 [quot Chenoweth v. Cham- 
bers, 164 P. 428, 480, 33 Cal.App. 104]. 


32. See Officers § 97. 


Term cof office of particular officers 
see cross references supra. 


33. eo. v. Messenger, 192 N.Y.S. 
734, 736. 200 App.Div. 418; De Zur v. 
Provost, 90 N.Y.S. 1016, 1018, 99 App. 
Div. 14. 


[a] Resignation does not cause 

expiration.—“‘A vacancy can occur 
only before a ‘term of office expires,’ 
and a vacancy does occur upon a res- 
ignation; thus showing that the res- 
ignation of an officer does not cause 
the term to expire.’ De Zur v. Pro- 
vost, 90 N.Y.S. 1016, 1018, 99 App.Div. 
14 [quot Peo. v. Messenger, 192 N.Y. 
S. 734, 736, 200 App.Div. 418]. 


[b] Appointment to another office 
held not to cause term of office previ- 
ously held to expire. De Zur v. Pro- 
ypeun ee N.Y.S. 1016, 1018, 99 App. 

iv. 14. 


34. Chenoweth v. Chambers, 164 P. 
428, 430, 33 Cal.App. 104; State v. 
Young, 68 So. 241, 187 La. 102, 112; 
Somers v. State, 59 N.W. 962, 5 S.D. 
oer) 587 [den reh 58 N.W. 804, 5 S.D. 


[a] “Means the period of time for 
which the incumbent has a right to 
it.” Somers v. State, 59 N.W. 962, 5 
S.D. 584, 587 [den reh 58 N.W. 804, 5 
8.D. 321, 325]. 


[b] “Period of his incumbency” 
distinguished.—Chenoweth v. Cham- 
bers, 164 P. 428, 430, 33 Cal.App. 104. 


[c] “Term of office” dis ished. 
—State v. Young, 68 So. 241, 137 La. 
102, 112. 


35. State v. McKay, 155 S.W. 396, 
249 Mo. 249, 255, Ann.Cas.1914D 97. 


[a] As meaning time actually 
served.—Under Rev. St. (1909) § 
11244, authorizing the judges of cir- 
cuit courts for certain counties to ap- 
point an official stenographer for 
each court or each division thereof, 
and providing that such stenographer 
shall hold his office “during the term 
of the judge appointing him,” the 
phrase was held to refer to the time 
during which such judge actually 
serves, and not the full period for 
which he is elected. State v. McKay, 
155 S.W. 396, 249 Mo, 249, 256, Ann. 
Cas.1914D 97. 


36. Wilson v. McCarron, 91 A. 839, 
112 Me. 181, 190 (construing statu- 
tory provision that certain officer 
“shall hold his office for the term of 
two years’) 


TERM 


respect to tenancies,‘ it has in law, a definite legal 
meaning,*? or a distinet and technical definition.** 


In the singular, it means a certain period of time; 
also’a lease*® for years;*® an estate*’? of a certain 


044 


duration;*® an intérest;#® or in brief a limited es- 


@7. Rooney v. City of Omaha, 181 
N.W. 143, 105 Neb. 447, 449. 


es. State v. Sayre, 24 So. 89, 118 
Ala. 1, 54; Crovatt v. Mason,:-28 S.E. 
891, 101 Ga. 246, 254; Wilson Vv. Shaw, 
188 N.W. 940, 194 Iowa 28253 615 
rett v. Duff, 317 P. 918, 114 Kan. 220, 
230: McGinnis v. Cossar, (Ky.) 18 Ss: 
W.(2d) 988; Schardein v. Harrison, 
(Ky.) 18 S.W.(2d) 316, 317; Palmer 
v. Commonwealth, 92 ‘S.W. 588, 122 
Ky. 693697; Wilson v. McCarron, 91 
A. 839, 112 Me. 181, 190; Peo. v. Mes- 
senger, 192 N.Y.S. 734, 736, 200 App. 
Div. 418; De Zur v. Provost, 90 N.Y.S. 
1016, 1018, 99 App.Div. 14; Jameson 
v. Hudson,.82 Va. 279, 283; State v. 
Frear, 120 N.W. 216, 138 Wis. 536, 543. 


39. McGrath v. Bayonne, 89 A. 48, 
85 N.J.Law 188, 191. 


40. State ex rel. Rumbold v. Gor- 
don, 142 S.W. 315, 238 Mo. 168, 177, 
Ann.Cas.1913A 312, 


41. “Tenancy” ante. 


42. Cochran v. Canty, 158 N.W. 
559, 176 Iowa 718, 716, 9 A.L.R. 288. 


eon Hurd v. Whitsett, 4 Colo. 77, 


44. Ex p. Seymour, 14 Pick. (Mass.) 
40, 42 


[a] “In case of a lease... it 
means a ‘certain’ in contradistinction 
to an uncertain period of time.” Ex 


p. Seymour, 14 Pick. (Mass.) 40, 42. 
45. Winston-Salem Masonic Tem- 


ple Co. v. Union Guano Co., 77 S.E. 
1106, 1107, 162 N.C. 87. See infra 
note 46. 

[a] ‘“DGease” interchangeable.— 


“The words ‘lease’ and ‘term’ are 
often treated by conveyances as con- 
vertible, and the use of the word 


‘lease, as descriptive of the estate or 


interest conveyed by the instrument. 
is recognized by the authorities.” 
Winston-Salem Masonic Temple Co. 
v. Union Guano Co., 77 S.E. 1106, 1107, 
HP 87 [cit Taylor Landlord & T. 


aecanee see Landlord and Tenant § 


46. State ex rel. Rumbold v. Gor- 
don, 142 S.W. 315, 238 Mo. 168, Let 
Ann.Cas.1913A 312. 


[a] “A lease for years is a term.” 
—State ex rel. Rumbold v. Gordon, 
142 S.W. 315, 238 Mo. 168, 177, Ann. 
Cas.1918A 312. 


47. Kottler v. New York Bargain 
House, 150 N.B. 591, 592, 242 N.Y. 28; 
Barnes v. Standard Oil Co. of Califor- 
nia, (Wash.) 9 P.(2d) 1095, 1099. See 
Cochran’ v. Canty, 158 N.W. 559, 176 
Iowa 718, 716, 9 A.L.R. 288 (“the es- 
tate granted’); Curry v. Bacharach 
Quality Shops, 117 A. 435, 271 Pa. 364, 
374 (“estate created in the lessee’). 
And see cases infra note 48. 


[a] In sense of “estate.’”—(1) ‘‘The 
word ‘term’ unless qualified will com- 
monly be taken to mean . ‘es- 
tate.’ Kottler v. New York Bargain 
House, 150 N.BE. 591, 592, 242 N.Y. 28 
[cit 2 Blackstone Comm: ch 9 p 144). 
(2) ‘When the authorities speak of 
the necessity of granting the ‘term,’ 


Bar- i 


tate;°° that period which is granted for the lessee 
or tenant to occupy and have possession of the prem- 


they use that word in the sense of ‘es- 
tate.” Barnes v. Standard Oil Co. 
OF ee tie (Wash.) 9 P.(2d) 1095, 
1099. 


“Estate” see Estates § 1. 


48. Hurd v. Whitsett, 4 Colo. 77, 
85; Austin v. Huntsville Coal, etc., 
Co., 72 Mo. 535, 542, 37 Am.R. 446 [cit 
Taylor Landlord & T. § 11]; Gay Mfg. 
Co. v. Hobbs, 38 S.H. 26, 128 N.C. 46, 
48, 83 Am.S.R. 661; Delaware, etce., R. 
Co. v. Sanderson, ils A. 394, t09 Pa. 583. 
591, 58 Am.S.R. 743 [aff 2 Pa.C.Pl. 203, 
209]. See Dow v. Abbott, 84 N.E. 96, 
97, 197 Mass. 283; State ex rel. Rum- 
bold v. Gordon, 142 S.W. 315, 238 Mo. 
168, 177, Ann.Cas.1913A 312; Sander- 
son v. S¢ranton, 105 Pa. 469, ‘472. 


[a] Estates for years.——(1) “Be- 
fore an estate for years can bea term 
it must have a certain beginning and 
a certain ending.” State ex rel. Rum- 
bold v. Gordon, 142 S.W. 315, 238 Mo. 
£68; - 177, *Ann-CasJore ay = S123 (2) 
“The estate of a lessee for years is 
called a term, ‘terminus,’ because its 
duration is limited and determined.” 
Taylor Landlord & T. (6th ed) § 11 
[quot Cochran v. Canty, 158 N.W. 559, 
560, 176 Iowa 7138, 717, 9 A.L.R. 288; 
Austin v. Huntsville Coal, etc., Co., 
72 Mo. 535, 542, 37 Am.R. 446; Dela- 
ware, etc., R. Co. v. Sanderson, 1 A. 
394, 109 Pa. 583, 591, 58 Am.R. 743 
(aff 2 Pa.C.Pl. 203, 209, but source of 
quotation not given)]. (3) o> Ror 
every such estate must have a cer- 
tain beginning and a certain end.” 1 
Taylor Landlord & T. (6th ed) § 11 
[quot Austin v. Huntsville Coal, etc., 
Co., supra; Delaware, etc., R. Co. v. 
Sanderson, supra]. (4) ‘“B’ackstone 
says that such an estate is frequent- 
ly called a term, ‘terminus’ because 
its duration or continuance is bound- 
ed, limited and determined.” Gay 
Mfg. Co. v. Hobbs, 38 S.E. 26, 128 N. 
C. 46, 48, 88 Am.S.R. 661. 


[b] Estate for years or life but 
not fee.—Where testatrix devised and 
bequeathed a cottage and its contents 
to a named beneficiary ‘‘to use for the 
term of five years or longer,” the 
court in construing the clause said 
“She used the word ‘term,’ apt to ex- 
press an estate for years or life but 
quite inconsistent with the idea of a 
fee.” Dow v. Abbott, 84 N.E. 96, 97, 
197 Mass. 283. 


49. Cochran v. Canty, 158 N.W. 
559, 176 Iowa 713, 716, 9 A.L.R. 288 
(“the interest that passes by it 
[lease]’’); Kottler v. New York Bar- 
gain House, 150 N.E. 591, 592, 242 N. 
Y. 28; Curry v. Bacharach Quality 
Shops, 117 A. 435, 271 Pa. 364, 374 
(‘an interest .. . created in the 
lessee’’). 

[a] Unless qualified —“The word 
‘term’ unless qualified will commonly 
be taken to mean ‘interest.’”” Kottler 
v. New York Bargain House, 150 N.E. 
591, 592, 242 N.Y. 28 [cit 2 Blackstone 
Comm. ch. 9 p 144]. 


“Interest” 33 C.J. p 261. 


ane Hurd y. Whitsett, 4 Colo. 77, 


“Limited” 37 C.J. p 664 text and 
notes 6-8. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ises;°1 the duration®? or extent of the interest in 
the premises acquired by the tenant from his land- 
lord by the terms of his lease ;°* the estate demised ;°4 


TERM 


interest.®1 


the limitation,®® or the nature,** of an estate,®7 in 


Sl. Young v. Dake, 5 N:Y.- 463, 
467, 55 Am.D. 356 [quot Taylor v. 
Terry, 11 P. 813, 814, 71 Cal. 46 (quot 
Cochran v. Canty, 158 N.W. 559, 176 
Iowa 713, 717, 9 A.L.R.. 288); Bald- 
win v. Thibadeau, 17 N.Y.S. 532, 534, 
28 Abb.N.Cas. 14; Paulton v. Kreiser, 
101 N.W. 46, 18 S.D. 487, 489, 5 Ann. 
Cas. 827]. See Federal Reserve Bank 
of Chicago v. Wylie, 221 N.W. 831, 
207 Iowa 816, 819. : 


[a] What period covered.—(1) 
“The term of a lease . . does not 
include the time previous thereto.” 
Gear Landlord & T. § 23 [quot Bald- 
win v. Thibadeau, 17 N.Y.S. 532, 534, 
28 Abb.N.Cas. 14]. (2) “The time be- 
tween the making of the lease and its 
commencement in possession, is no 
part of the ‘term’ granted by it.” 
Young v. Dake, 5 N.Y. 463, 467, 55 Am. 
D. 356 [quot Taylor v. Terry, 11 P. 
813, 814, 71 Cal. 46 (quot Cochran v. 
Canty, 158 N.W. 559, 176 Iowa 713, 
717, 9 A.L.R. 288); Paulton v. Kreiser, 
101 N.W. 46, 18 S.D. 487, 489, 5 Ann. 
Cas. 827]. To same effect Federal 
Reserve Bank of Chicago v. Wylie, 
221 N.W. 831, 207 Iowa 816, 819. 


52. Hurd v. Whitsett, 4 Colo. 77, 
85; Cochran v. Canty, 158 N.W. 559, 
176 Iowa 713, 716, 9 A.L.R. 288; Griz- 
zle v. Pennington, 14 Bush (Ky.) 115, 
116. See Foreman Automobile Co. v. 
Morris, 248 S.W. 486, 487, 198 Ky. 1: 
City Trust Co. of Newark v. Cohen, 
112 A. 852, 95 N.J.Law 425, 427; Bald- 
win v. Thibadeau, 17 N.Y.S. 532, 534, 
28 Abb.N.Cas. 14; Weander v. Claus- 
sen Brewing Assoc., 84 P. 735, 42 
Wash. 226, 228, 114 Am.S.R. 110, 7 
ae 536 [cit Taylor Landlord & 
4 A a 


{a] Not only actual duration.—‘In 
its more comprehensive sense, the 
‘term’ includes not only the actual 
duration of the leasehold estate, but 
also the period for which that estate 
is granted.” Baldwin v. Thibadeau, 
17 N.Y.S. 532, 534, 28 Abb.N.Cas. 14. 


[b] Original duration.—Under St. 
§ 2292, providing any assignment or 
transfer of his interest by a tenant 
who has a term of less than two 
years shall operate as a forfeiture of 
the lease to the landlord, “the word 
‘term’ is intended to, and refers to 
the original time for which the lease 
was to continue.” Foreman Automo- 
bile Co. v. Morris, 248 S.W. 486, 487, 
198 Ky. 1 [cit Grizzle v. Pennington, 
14 Bush (Ky.) 115, 116]. 


[c] Extensions or renewals in- 
cluded.—Under a lease for a speci- 
fied term, with option to renew for 
two years more, a letter by the les- 
sor to the lessee within the original 
term consenting to subleasing the 
property “for the balance of your 
term,” the “term” for which the con- 
sent was given held to include, not 
only the original term, but the two- 
year extension, provided the lessee 
exercised his option. City Trust Co. 
of Newark v. Cohen, 112 A. 852, 853, 
95 N.J.Law 425, 427. 


538. Grizzle v. Pennington, 14 Bush 
(Ky.) 115, 116. See Cochran v. Can- 
ty, 158 N.W. 559, 176 Iowa 713, 716, 9 
A.L.R. 288; City Trust Co. of Newark 
v. Cohen, 112 A. 852, 95 N.J.Law 425, 
427. 

[a] Similar definition—“The du- 
ration of the estate created by the 
lease.” Cochran v. Canty, 158 N.W. 
559, 176 Iowa 718, 716, 9 A.L.R. 288. 


54. Sanderson v. Scranton, 105 Pa. 
469, 473. 


_ [a] With reference to leases.—“It 
is one of the essential properties of a 
lease that its duration shall be for a 
determinate period, shorter than the 
duration of the estate of the lessor, 
hence the estate demised is called a 
‘term’ and necessarily implies a re- 
version.” Sanderson v. Scranton, 105 
Pa. 469, 472. 


“Demise” 18 C.J. p 483. 


55. Webster D. [cit Hutchinson 
OP 1 Wis. 286, 314, 60 Am.D. 


“Limitation” 37 C.J. p 664. 


56. Ceranto v. Trimboli, 
138, 63 W.Va. 340, 343. 


“Nature” 45 C.J. p 396. 
57. See supra notes 55, 56. 


58. Ceranto v. Trimboli, 60 S.E. 
138, 68 W.Va. 340, 343. 


[a] “Some times expresses the 
nature of an estate in land.” Ceranto 
OPE eek 60 S.E.. 138, 63 W.Va. 


59. Hurd v. Whitsett, 4 Colo. 77, 
85; Kottler v. New York Bargain 
House, 150 N.E. 591, 592, 242 N.Y. 
28; Finkelmeier v. Bates, 92 N.Y. 172, 
178. And see cases infra notes 60, 61. 


[a] In sense of “time.’’—(1) “The 
phraseology [of a lease] indicates 
that the word ‘term’ was used in the 
sense of time as distinguished from 
the estate granted.” Finkelmeier v. 
Bates, 92. N.Y. 172,178, 179. (2)'‘‘Dhe 
context may show that it is synony- 
mous with ‘time.’” Kottler v. New 
York Bargain House, 150 N.E. 591, 
592, 242 N.Y. 28 [cit Finkelmeier v. 
Bates, supra]. 


60. Cochran v. Canty, 158 N.W. 
559, 176 Iowa 713, 716, 9 A.L.R. 288. 


61. Telegraph Ave. Corporation v. 
Raentsch, (Cal.) 269 P. 1109, 1111, 61 
A.L.R. 366 [mod and aff (App.) 261 
P. 1053, 1055]; Taylor v. Terry, 11 P. 
813, 814, 71 Cal. 46; Hurd v. Whitsett, 
4 Colo. 77, 85; Cochran v. Canty, 158 
N.W. 559, 176 Iowa 713, 716, 9 A.L.R. 
288; Finkelmeier v. Bates, 92 N.Y. 
172, 178; Young v. Dake, 5 N.Y. 463, 
467, 55 Am.D. 356; Baldwin v. Thiba- 
deau, 17 N.Y.S. 532, 534, 28 Abb.N. 
Cas. 14; Key v. Swanson, 241 P. 490, 
113 Okl. 287, 290; Curry v. Bacharach 
Quality Shops, 117 A. 435, 271 Pa. 
364, 374; Davis v. Vidal, 151 S.W. 290, 
292, 105 Tex. 444, 448, 42 L.R.A.N.S. 
1084; Barnes v. Standard Oil Co. of 
California, (Wash.) 9 P.(2d) 1095, 
1099 [cit Cyc]; Weander v. Claussen 
Brewing Ass’n, 84 P. 735, 42 Wash. 
226, 228, 114 Am.S.R. 110, 7 Ann.Cas. 
536. See Johnson v. Moxley, 113 So. 
651, 654, 22 Ala.App. 4; Grizzle v. 
Pennington, 14-Bush (Ky.) 115, 116. 


{a] Bstate or interest.—(1) “It is 
the estate or interest which he [les- 
see or tenant] has in the land itself 
by virtue of the lease from the time 
it vests in possession.” Young. v. 
Dake, 5 N.Y. 468, 467, 55 Am.D. 356 
{quot Taylor v. Terry, 11 P. 813, 814, 
71 Cal. 46 (quot Cochran v. Canty, 158 
N.W. 559, 176 Iowa 718, 717, 9 A.L.R. 
288); Baldwin v. Thibadeau, 17 N.Y. 
S. 532, 534, 28 Abb.N.Cas. 14; Paul- 
ton v. Kreiser, 101 N.W. 46, 18 S.D. 
487, 489, 5 Ann.Cas. 827]. See Austin 
v. Huntsville Coal, etc., Co., 72 Mo. 
535, 542, 37 Am.R. 446. See also In- 
teresse Termini 33 C.J. p 172. (2) 
“The term of a lease is the period 
granted to the tenant for occupancy, 
and does not include the time previ- 
ous thereto, though it includes the 
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land;°* the time®® covered by the lease;®° although 
it is said to mean not only time but also estate and 
Employed in following phrases: 


“An- 


estate of the tenant in the land dur- 
ing such period.” Gear Landlord & 
T. § 23 [quot Baldwin v. Thibadeau, 
supra]. (3) “The word ‘term’ as ap- 
plied to estates is frequently used as. 
referring to the character of the es- 
tate as well as to the time or period 
of enjoyment.” Telegraph Ave. Cor- 
poration v. Raentsch, (Cal.) 269 P. 
1109, 1111, 61 A.L.R. 366 [mod and 
aff (App.) 261 P. 1053, 1055). 


{b] Not only time—(1) “A term 
does not mean only the time in the 
lease, but it is an interest or estate 
created in the lessee and conveyed to 
him by the lessor and vesting in him 
under the lease by possession.” Cur- 
ry v. Bacharach Quality Shops, 117 A. 
435, 271 Pa. 364, 374.; (2) “A term 
signifies not only the limitation of 
time or period granted to the lessee 
for the occupation of the premises 
but it includes also the estate and 
interest in the land that pass during 
such period.” 1 Taylor Landlord & 
T. § 16 [quot Baldwin v. Thibadeau, 
17 N.Y.S. 532, 5384, 28 Abb.N.Cas. 14; 
Weander v. Claussen Brewing Ass’n, 
84 P. 735, 42 Wash. 226, 228, 114 Am. 
S.R. 110, 7 Ann.Cas. 536 (quot Barnes 
v. Standard Oil Co. of California, 
(Wash.) 9 P.(2d) 1095, 1099)]. (3) 
“It means not only the limitation of 
the estate granted as to time; e. g., 
for life, for years, for a year, a month 
and the like, as may be specified in 
the lease; but it signifies the estate 
also, and interest that passes by the 
lease.”’” Hurd v. Whitsett, 4 Colo. 77, 
85 [cit Bouvier L. D.; Burrill L. D.; 
Taylor Landlord & T. § 16; Greenleaf 
Cruise, tit 8 § 6]. (4) ‘“‘The term does 
not merely signify the time specified 
in the lease,—it means that, and 
more; it means the time in the lease, 
and the interest conveyed by the 
lease, and the estate vested in the les- 
see by the possession.” Wood Land- 
lord & T. p 103 § 65 [quot Baldwin v. 
Thibadeau, supra]. (5) “Thus the 
word, ‘term,’ does not merely signify 
the time specified in the lease, but 
the estate also and interest that 
passes by the lease; and therefore 
the term may expire, during the con- 
tinuance of the time.” 2 Blackstone 
Comm. p 144 [quot Telegraph Ave. 
Corp. v. Raentsch, (Cal.) 269 P. 1109, 
1111, 61 A.L.R. 366 (mod and aff 
(App:) 261 PP. 10538, 10565)3)) Davistv. 
Vidal, 151 S.W. 290, 292, 105 Tex. 444, 
448, 42 L.R.A.N.S. 1084 (quot Barnes 
v. Standard Oil Co. of California, su- 
pra)]. (6) In construing lease pro- 
viding that at the expiration of the 
term a building erected by the lessee 
was to be surrendered to, the lessor, 
upon payment of certain portion of 
its cost, the court said: “The appel- 
lants [lessees] construe the word 
‘term’ as relating not to time, but to 
the estate of the lessee. It is capa- 
ble of use in both senses. And 
whether the one sense or the other is 
to be attached to the form of expres- 
sion depends upon the construction of 
the instrument containing it.” Fin- 
kelmeier v. Bates, 92 N.Y. 172, 178 
(but holding it used in sense of 
“time” in this particular lease). (7) 
“It also signifies, of course, the es- 
tate granted [by the lease], and the 
interest that passes by it.’ Coch- 
ran v. Canty, 158 N.W. 559, 176 Iowa 
713, 716, 9 A.L.R. 288. 


[c] In doctrine of assignment of 
leases.—(1) “By the word ‘term’ as 
used in the statement of this princi- 
ple of law, is meant something more 
than the mere ‘time’ for which the 
lease is given and the instrument 
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nexed to the term,”®? “any time during his term of 
lease,”6? “assignment of the term,”°* “during the 
term,”*> “expiration of the term,”°® “for a longer 
term than one year,’*? “for the balance of your 
term,”°® “for the term of five years or longer, 
“tenant’s term,’?? “term for years, 
than life,’72 “term less than two years,”7? “term of 
the lease,”’?+ “term of the lessee,”*®° “term of years, 


must convey not only the entire time 
for which the lease runs, but the en- 
tire estate or interest eonveyed -by 
the lease.” Davis v. Vidal, 151 S.W. 
290, 105 Tex. 444, 447, 42 L.R.A.N.S. 
1084 [quot Key v. Swanson, 241 P. 
490, 492, 113 Okl. 287, 290; Barnes v. 
Standard Oil Co. of California, 
(Wash.) 9 P.(2d) 1095, 1099]. (2) 
“The word ‘term’ as used in connec- 
tion with the assignment of a Irase 
means more than the time limit fixed 
in the lease.” Johnson v. Moxley, 
113 So. 651, 654, 22 Ala.App. 1. (3) 
“When the authorities speak of the 
necessity of granting the ‘term,’ they 
use that word in the sense of ‘estate’ 
and not a mere grant for the entire 
remaining period of the_ original 
lease.’ Barnes v. Standard Oil Co. of 
California, supra. 


62. Hurd v. Whitsett, 4 Colo. 77, 
85. 

63. Lee v. Cochran, 47 So. 581, 582, 
157 Ala. 311. 


[a] In option.—Where a lease pro- 
vided that it was for a term of five 
years, 1905 to 1909, inclusive, and 
gave the lessee an option to purchase 
at any time during his ‘‘term” by pay- 
ing named sum, it was held that the 
“term” within which the option could 
be exercised was the period of five 
years between 1905 and 1909, inclu- 
sive and the amount to be paid could 
not be increased by any portion of 
current year’s rent not yet due. Lee 
ME Cochran, 47 So. 581, 582, 157 Ala. 


64 1 Taylor Landlord & T. (9th 
ed) § 16 [quot Weander v. Claussen 
Brewing Ass’n, 84 P. 735, 42 Wash. 
each 228, 114 Am.S.R. 110, 7 Ann.Cas. 


[a] What constitutes—‘If by an 
instrument purporting to be a demise, 
he [lessor] parts with his whole in- 
terest in the premises, or makes a 
lease for a period exceeding his own 
term, it will, in either case, amount 
to an assignment of the term.” 1 
Taylor Landlord & T. (9th ed) § 16 
[quot Weander v. Claussen Brewing 
Ass’n, 84 P. 735, 42 Wash. 226, 228, 
114 Am.S.R. 110, 7 Ann.Cas. 536]. 


65. Federal Reserve Bank of Chi- 
cago v. Wylie, 221 N.W. 831, 207 Iowa 
816, 819; Cochran v. Canty, 158 N.W. 
559, 176 Iowa 718, 716. 9 A:L.R. 288; 
Kottler v. New York Bargain House, 
150 N.E. 591, 592, 242 N.Y. 28; Bald- 
win v. Thibadeau, 17 N.Y.S. 532, 534, 
28 Abb.N.Cas. 14. 


66. Finkelmeier v. Bates, 92 N.Y. 
172, 178. 
67. Paulton v. Kreiser, 101 N.W. 


46, 18 S.D. 487, 489, 5 Ann.Cas, 827. 


{a] Applied to parol lease.—Un- 
der Rev. Civ. Code (1903) § 1238 subd 
5, providing that an agreement for 
the leasing of real estate for a long- 
er period than one year is invalid, 
unless the same, or some note or 
memorandum thereof, be in writing, 
an oral lease of real estate for one 
year for a term beginning a day or 
two in the future held valid, the court 
saying: “Manifestly the expression 
‘for a longer term than one year’ re- 
lates to the duration of the term, and 
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»71 “term less 


eonnection.®°® 
76 


the omission of the phrase ‘from the 
making thereof,’ shows an intention 
not to invalidate a parol lease, of 
land for a term of one year to com- 
mence at a date subsequent to the 
making thereof.” Paulton v. Kreiser, 
101 N.W. 46, 18 S.D. 487, 489, 5: Ann. 
Cas. 827. 


€8. City Trust Co. of Newark v. 
pee 112 A. 852, 95 N.J.Law 425, 
427. 


[a] Held to include renewal period 
provided for in original lease. City 
Trust Co. of Newark v. Cohen, 112 A. 
852, 95 N.J.Law “25, 427. 


63. Dow v. Abbott, 84 N.E. 96, 97, 
197 Mass. 283. 


[a] Phrase held to create life es- 
tate.—Where will contained a clause, 
“JT devise and bequeath to [beneficiary 
named], of [named place] . .. my 
cottage and all it contains at [an- 
other place], . . to use for the 
term of five years or longer.” the 
court, in holding that the beneficiary 
acquired an estate for life in the cot- 
tage and its contents, said: ‘‘As there 
is nothing elsewhere in the will to 
control, the clause means an estate 
for the life of the beneficiary.’’ Dow 
yo eae 84 N.E. 96, 98, 197 Mass. 


70. Grizzle v. Pennington, 14 Bush 
(Ky.) 115, 116. 


71. Gay Mfg. Co. v. Hobbs, 38 S.E. 
26, 128 N.C. 46, 47, 83 Am.S.R. 661. 


Terms for years see Landlord and 
Tenant §§ 47-288. 


72. Telegraph Ave. Corporation v. 
Raentsch, (Cal.) 269 P. 1109, 1111, 61 
A.L.R. 366 [mod and aff (App.) 261 P. 
10538, 1055]. 


73. Foreman Automobile Co. v. 
Morris, 248 S.W. 486, 487, 198 Ky. 1; 
ener An Pennington, 14 Bush (Ky.) 
115, X 


{a] Held to refer to term under 
original contract and not to unexpired 
portion thereof in determining wheth- 
er sale of a tenant’s term of such du- 
ration operated as a forfeiture under 
a statute providing that the assign- 
ment or transfer without landlord’s 
consent, of the term of a tenant ‘‘who 
has a term less than two years shall 
operate a forfeiture to the landlord.” 
Grizzle v. Pennington, 14 Bush (Ky.) 
115, 116 (construing Gen. St. ch 66 
art 1 § 2). To same effect Foreman 
Automobile Co. v. Morris, 248 S.W. 
486, 487, 198 Ky. 1 (construing Ky. 
St. § 2292). 


74 Pennsylvania Steel Co. v. New 
York City Ry. Co}, 198 F..W2h.764, E17 
C.C.A. 503. 


[a] As meaning “existence of the 
lease.’—In construing a lease of a 
street railroad, containing a guaranty 
of the payment of dividends to stock- 
holders of the lessor “during the term 
of this lease,” the court said: ‘The 
words, ‘term of the lease’ should be 
construed as meaning ‘existence of 
the lease.’” Pennsylvania Steel Co. 
v. New York City Ry. Co., 198 F. 721, 
T6247 LiT-C.ChAS oes. j 


[b] Held not to mean “during the 
term for which the lease was made.” 


and “term or terms thereby created.”77 


In the plural, it is said to mean covenants and con- 
ditions,7*® or the limitations in the use of an estate 
arising out of such covenants and conditions;’® and 
there is said to be a difference in use and meaning 
of the words “term” and “terms” when used in this 
Phrases: 


“Rental terms and cove- 


Pennsylvania Steel Co. v. New York 
City aes Con 19 se F2t64 0110 CG: 
A. 503. 


Term of lease see Landlord and 
Tenant §§ 291, 388. 406; 
Minerals §§ 600-602, 668-674; 
roads § 509. 


75. Grizzle v. Pennington, 14 Bush 
CY), PPS TT: 


76. Metcalf Auto Co. v. Norton, 
109 A. 384, 119 Me. 103; De Kyne v. 
Lewis, (N.J.) 1389 A. 434, 456. 


[a] As meaning at least two years. 
—Where a lease gave privilege tu re- 
new for “a term of years to be agreed 
upon,” the lessee was held entitled to 
a renewal for a period not less than 
two years, since no shorter period 
would satisfy the common accepta- 
tion of ‘term of years.” Metcalf 
Auto Co. v. Norton, 109 A. 384, 119 
Me. 103. 


[b] “Estate for years” distin- 
guished.—Metcalf Auto Co. v. Nor- 
ton, 109 A. 384, 385, 119 Me. 108. 


[c] Personalty and not real es- 
tato.—"“A term of years, while de- 
nominated a chattel real, is not, when 
sneaking with legal accuracy, con- 
sidered ‘real estate,’ but on the con- 
trary is considered personal property, 
whatever might be its duration in 
years, whether for one or twenty or 
ninety-nine years.” De Kyne v. Lew- 
is, (N.J.) 189 A. 434, 436 (construing 
certain ninety-nine year leases). 


77. Curry v. Bacharach Quality 
Shops, 117 A. 435, 271 Pa. 364, 374. 


78. Hurd v. Whitsett, 4 Colo. 77, 
84. See Burnham y. Carroll Mus- 
grove Theatres, Ltd., 41 Austr.C.L. 
R. 540, 551.. 


[a] “As. employed in respect to 
leases the word ‘terms’ embraces the 
covenants and conditions which im- 
pose, confer and limit the respective 
obligations and rights of the landlord 
and tenant during the continuance of 
the tenancy; such as the extent and 
manner of the use of the premises; 
quiet enjoyment; rent and its amount, 
mode and time of payment; repairs; 
payment of taxes, and the like ex- 
press or implied agreements.” Hurd 
v. Whitsett, 4 Colo. 77, 84, 85, 90. 


72. Hurd v. Whitsett, supra. 
80. Hurd v. Whitsett, supra. 


[a] “Term” and “terms” distin- 
guished.—(1) “They are not generic 
in their relations to each other, but 
have each a technical and specifically 
distinct meaning as applied to estates 
in the nature of tenancies. True, the 
words are both derived from the 
Latin ‘terminus,’ a limit or boundary; 
but their application is nevertheless 
technically distinet.” Hurd vy. Whit- 
sett, 4 Colo. 77, 89, 90. (2). “Term” 
is said to mean ‘in brief a limited 
estate; and ‘terms,’ the limitations in 
the use of that estate arising out of 
the covenants and conditions thereto 
annexed.” Hurd v. Whitsett, supra. 


[b] “Term” and “terms” not 
synonymous.—After pointing out and 
discussing the differences in meaning 
and use of the two words, the court 
said: ‘We conclude, therefore, that 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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Mines and — 
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nants,”*! “terms and conditions of the lease,’”’®? 
“terms and covenants of the instrument [lease],”’* 
“terms of the lease,”*+ and “upon the terms of the 


old lease.’’85 
TERM FHEES.®¢ 


TERMINAL. [§ 1] A. In Ordinary Sense—1. As 
The word means ordinarily the boundary’? 


Noun. 
limit®® or end’® of something.®° 


[§ 2] 2. Used Adjectively. Forming the terminus 


or extremity.®! 


{§ 3] B. In Connection with Transportation—1. 
When pertaining to a railroad, a station 
at which trains regularly begin and end their re- 


As Noun. 


these words ‘term’ and ‘terms’ cannot 
legitimately be used synonvmously.” 
Hurd v. Whitsett, 4 Colo. 77, 89. 


81. Barnes v. Standard Oil Co. of 
California, (Wash.). 9 P.(2d) 1095, 
1098; Weander v. Claussen Brewing 
Ass’n, 84 P. 735, 42 Wash. 226, 227, 
114 Am.S.R. 110, 7 Ann.Cas. 536. 


wien Hurd v. Whitsett, 4 Colo. 77, 


83. Wenrnder v. Claussen Brewing 
Ass'n, 84 P. 735, 42 Wash. 226, 227, 114 
Am.S.R. 110, 7 Ann.Cas. 536. 


84 Hurd v. Whitsett, 4 Colo. 77, 
89; Key v. Swanson, 241 P. 490, 113 
Okl. 287, 290. 


85. Burnham vy. Carroll Musgrove 
oe Ltd., 41 Austr.C.L.R. 540, 


86. See Costs §§ 264, 265. 
: 87. “Boundary” see Boundaries 
als 
83s. “Limit” 37 C.J. p 664. 
89. “End” 20 C.J. p 1253. 


$0. Missouri, K. & T. Ry. Co. of 
Texas v. State, (Tex.) 275 S.W. 673, 
676. See also Terminus post. 


91. Webster New Int. D. See also 
cases infra § 4. 


“Extremity” 25 C.J. p 332. 
“Terminus” post. 


92. State v. Chicago, etc, R. Co., 
(Wis.) 237 N.W. 132, 134. 


[a] Held “terminal.’—Under a 
statute [St. 1929, § 192.25 (1)] fixing 
minimum crew for passenger trains, 
a station, where two cars were regu- 
larly detached from a five-car west 
bound train and on its return run, 
two cars were added to it, converting 
it from a three-car to a five-car train, 
held to be a “terminal,” at-least as 
to those two cars. State v. Chicago, 
etc., R. Co., (Wis.) 237 N.W. 132, 134. 


93. Chicago, M. & St. P. Ry. Co. 
v. Kootenai County, 192 P, 562, 564, 33 
Idaho 234. See Peo. v. Public Serv- 
ice Com’n of New York, 163 N.Y.S. 
777, 177 App.Div. 208, 217; Missouri, 
K. & T. Ry. Co. of Texas v. State, 
(Tex.) 275 S.W. 673, 676; City of ‘su- 
perior v. Allouez Bay Dock Co., 164 
N.W. 362, 166 Wis. 76, 81. 


[a] What term includes.—(1) In 
construing Public Service Commis- 
sions Law (Consol. L. c. 48) § 35, pro- 
viding that common carrier must af- 
ford facilities for interchange of 
traffic with other carriers but need 
not let them ‘use its tracks or 
terminal facilities,’ the court said: 
“The word ‘terminals’ is applicable, 
to not only the portion of the main 
track, sidings, and team tracks used 
in loading and unloading freight, but 
also to industrial switches at which 
freight shipments terminate.” Peo. 
v. Public Service Commission of New 
York, 163 N.Y.S. 777, 784, 177 App.Div. 


TERM—TERMINAL 
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spective runs;°* property used for the purpose of 
furnishing terminal facilities in the operation of a 
railroad;°*? the end of a run;®* the end or terminus 


of the road;°® the fixed beginning or ending point 
of a given run. 


Phrases: 


~f . : . 
“Divisional terminal,”®? “established 
terminal,”®® “public terminal,’®® “railroad termi- 


nal,’”’+ and “railway terminal;”? also “between termi- 


nals,”? and “shop facilities and terminals.”* 


*[§ 4] 2. Used Adjectively. As an adjective in 


adjective.® 


208, 217. 
contract to maintain its terminals at 
a certain town, the court said: ‘The 
parties to this contract meant to use 
the word ‘terminals’ so as to include 
every means, force; facility, or power 
used by it at Smithville at that time 
in the operation of the general rail- 
road business. without having to de- 
fine or describe them_particu’arly.” 
Missouri, K. & T. Ry. Co. of Texas v. 
State. (Tex.) 275 S.W. 6738, 676. (3) 
In holding that the iron ore dock of a 
dock company at a railroad’s ter- 
minus at a lake port was a railroad 
“terminal,” the court said: ‘The ore 
dock under consideration here was 
unquestionably a terminal within the 
meaning of that section [Wis. St. § 
51.02 (governing taxation of public 
utilities)].” City of Suverior v. Al- 
louez Bav Dock Co., 164 N.W. 362, 
364, 166 Wis. 76, 81. 


“Terminal facilities” see infra § 4. 


94 U.S. v. Atchison, T. & S. F. 
Ry. Co., 212 F. 1000, 1005. 


[a] “End of that run” synony- 
mous.—In applying Hours of Serv- 
ice Law (Act Congr. March 4, 1907 ¢ 
2939 § 3, 34 St. 1416 [45 USCA § 63]), 
which provides that the act “shall not 
apply in any case of casualty or un- 
avoidable accident or the act of God, 
nor where the delay was the result of 
a cause not known to the carrier, or 
its officer or agent in charge of such 
employee at the time said employee 
left a terminal and which could not 
have been foreseen,” the court held 
the word “terminal’’ as used in such 
section to be synonymous with the 
“end of that run.” U.S. v. Atchison, 
T. & S. F. Ry. Co., 212 F. 1000, 1004, 


95. Missouri, K. & T. Ry. Co. of 
Texas v. State, (Tex.) 275 S.W. 673, 
676. See Pennsylvania R.-Co. v. Mar- 
shali, 132 N.Y.S. 41, 43, 147 App.Div. 
806. 


96. U. S. v. Atchison, T. & S. F. 
Ry. Cov, 212 By L000 L007. 


fa] Railroad men’s definition 
adopted.—_In holding the Hours of 
Service Act of March 4, 1907, c 2939, 
§ 3, [34 St. 1416 (45 USCA § 63)] not 
violated where a passenger train 
crew, after being delayed by the de- 
railment of a freight train, remained 
on duty more than sixteen hours and 
after their train passed a station 
which was a terminal for some trains 
but not for theirs, the court said: “It 
does not appear that the word ‘termi- 
nal’ has been judicially defined. Ac- 
cording to the usage of railroad men 
in the United States, . . each 
traincrew is assigned . to a defi- 
nite, fixed run, beginning and ending 
at fixed points or places on its line 
of railread; and in my judgment, 
these fixed beginning and ending 
points of a given run for a given crew 
are the ‘terminals’ of that run with- 
in the meaning of the word ‘terminal 


(2) In construing railroad’s|as used in the proviso in § 


this connection, the word is used frequently as an 


Terminal facilities.* Facilities,? owned by the ear- 


3 of this: 
act.” U.S. v. Atchison, T. & S. F. Ry.. 
Co., 212 F, 1000, 1007. 


$7. Missouri, K. & T. Ry. Co. of 
fe v. State, (Tex.) 275 S.W. 673, 


Validity of contract for locating 
and maintaining at specific place. 
See Railroads § 148. 


€& State v. Chicago, ete, R. Co., 
(Wis.) 237 N.W. 132, 134. 


$9. State v. Great Northern Ry. 
Co., (N.D.) 219 N.W. 295, 297. “i 


[a] Not city but facilities.—In: 
considering the phrases “public ter- 
minal” and “public terminal grain 
elevator,” the court said: “A ‘ter- 
minal,’ in the sense employed, is not 
so much the city in which it is Jocat- 
ed as it is the established facilities 
within that city which are used for 
the terminal business.” State v. 
Great Northern Ry. Co., (N.D.) 219 
N.W. 295, 299. 


1. Chicago, M. & St. P. Ry. Co. v. 
Kootenai County, 192 P. 562, 563, 33 
Idaho 234; City of Sunerior vy. Al- 
louez Bay Dock Co., 164 N.W. 362, 
166 Wis. 76, 81. ; 


2. Minneapolis, St. P. & Sault Ste. 
Marie R. Co. v. Douglas County, 150 
N.W. 422, 159 Wis. 408, 413, Ann.Cas, 
1916B 1199. : 


3. State v. Chicago, ete, R. Co., 
(Wis.). 237 N.W. 132, 134. : 


4 Missouri, K. & T. Ry. Co. of 
ere v. State, (Tex.) 275 S.W. 673, 


[a] What phrase includes.—Agree- 
ment of railroad to maintain “shop 
facilities and terminals’ at point in 
question, considered in its entirety, 
held to require maintenance and op- 
eration of division superintendent’s 
and train dispatcher’s office. Mis- 
souri, K..& T. Ry. Co. of Texas, v. 


‘State, (Tex.) 275 S.W. 673, 676. 


5. See cases infra this section. 


Terminal buildings, etc., contracts 
yt location of see Railroads §§ 147, 
148. 

6. Terminal facilities: 
Discrimination in furnishing of see 

Carriers § 768. 

Duty to furnish and maintain and 
regulation therecf see Railroads §§ 
916-922. 

Regulation by state of charges for 
see Commerce § 113 text and note 
ai 


Taxation of see Taxation § 308 (lia- 
bility of terminal property to taxa- 
tion), §§ 492, 494 (exemption of ° 
from taxation), §§ 7385-737 (assess- 
ment of for taxes). 


7. “Facilities” 25 C.J. p 234 text 
and notes 70-74. 
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rier, equipped with the proper appliances necessary 
to enable the railroad to perform its full duty of 
transportation and delivery of freight of all kinds;*® 
mechanical devices for the exchange, receipt and dis- 
The term has been held to in- 
clude: docks,° freight houses, grain elevators, and 
warehouses;!! but not to include tracks, other than 


tribution of traffic.® 


“make-up” tracks.+? 


Terminal market.1? A term used in the parlance 
of grain storage and transportation, which is said 
to have no general or accepted meaning;** but it has 
been construed in a statute governing the place where 
a warehouseman may deliver grain,’® as designating 
that place where the particular kind of grain in the 


8 Minneapolis, St. P. & Sault Ste. 
Marie R. Co. v. Douglas County, 150 
N.W. 422, 159 Wis. 408, 412, Ann.Cas. 
1916 1199 [quot Chicago, M. & St. 


P. Ry. Co. v. Kootenai County, 192 P. 
562, 564, 38 Idaho 234]. 
9. U.S. v. Terminal Railroad As- 


soc. of St. Louis, 31 S.Ct. 507, 224.U. 
S. 383, 407, 56 L.Ed. 810 (adopting 
ecounsel’s definition). 


“Device” 18 C.J. p 1032. 
“Mechanical” 40 C.J. p 21. 


10. Minneapolis, St. P. & Sault Ste. 
Marie R. Co. v. Douglas County, 150 
'N.W. 422, 159 Wis. 408, 413, Ann.Cas. 
1916EH 1199 [cit City of Superior v. 
Allouez Bay Dock Co., 164 N.W. 362, 
166 Wis. 76, 81]. 


fa] Ore dock and merchandise 
dock.—“‘Both the ore dock and the 
merchandise dock in the present case 
come within the definition. . .. 
The fact that a considerable part of 
the ore-dock structure was made nec- 
essary in order to faciliate the trans- 
fer of the ore to lake carriers does 
not logically divest it of its character 
as a railway terminal. Necessariiy 
it is a terminal facility of a special- 
ized character, but just as truly _a 
terminal facility.” Minneapolis, St. 
P. & Sault Ste Marie R. Co. v. Douglas 
County, 150 N.W. 422, 159 Wis. 408, 
413, Ann.Cas.1916E 1199. 


“Dock” 19 C.J. p 380. 


11. Minneapolis, St. P. & Sault Ste. 
Marie R. Co. v. Douglas County, 150 
N.W. 422, 159 Wis. 408, 412, Ann.Cas. 
1916E 1199 [quot Chicago, M. & St. P. 
Ry. Co. v. Kootenai County, 192 P. 
562, 564, 33 Idaho 234]. 


[a] “Facilities, such as freight- 
houses, grain elevators, and ware- 
houses” [introducing the definition of 
the phrase]. Minneapolis, St. P. & 
Sault Ste Marie R. Co. v. Douglas 
County, 150 N.W. 422, 159 Wis. 408, 
412, Ann.Cas.1916E 1199 [quot Chi- 
cago, M. & St. P. Ry. Co. v. Kootenai 
County, 192 P. 562, 564, 33 Idaho 234]. 


“Freight house” 27 C.J. p 904 text 
and note 44. 


“Grain elevator” 28 C.J. p 758 text 
and notes 68—70. 


“Warehouse” 
{40 Cyc 400]. 

12. Chicago, M. & St. P. Ry. Co. 
v. Kootenai County, 192 P. 562, 563, 
33 Idaho 234; Jacksonville, etc., R. Co. 
v. Louisville, etc., R. Co., 37 N.E. 924, 
150 Ill. 480, 483 [aff 47 Ill.App. 414]. 
See City of Memphis v. St. Louis & 
=. E.R. Co., 183 F.529, 539, £06 C.C.A. 
75, 85. 

fa] As including only “making- 
. up” tracks.—''Terminal facilities, as 
understood by those operating rail- 
roads, do not include tracks other 
than those used in making up trains.” 


see Warehouseman 
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ordinary and natural course of the trade accumulates 
in the large elevators in storage, where large stocks 
of this grain are available and the transfer of the 
grain is accomplished by the transfer of the ware- 
house receipt issued. against it.1® 


Terminal point.17 g 
shipment, has been defined as a place of consign- 


The phrase, in reference to a 


ment;!8 when used of an interstate shipment, it is 


or town.?® ‘+ 


Jacksonville, etc., R. Co. v. Louisville, 
etc., R. Co., 37 N.E. 924, 150 Ill. 480, 
483 [quot Chicago, M. & St. P. Ry. Co. 
v. Kootenai County, 192 P. 562, 563, 
83 Idaho 234]. 


[b] Held not “terminal facility.”— 
(1) A track which branches off en- 
tirely from the existing line of a rail- 
road to a distant objective point of 
connection with private tracks of a 
cotton compress company having no 
track connection with a river held 
not a “terminal facility,” within the 
meaning of Tenn. Acts (1903) ¢ 216, 
authorizing the construction of such 
tracks. City of Memphis v. St. Louis 
GS Wa RCO, Aloo her O20 oo, LOG 
C.C.A. 75, 85. (2) Track which was 
put in upon the property of a car 
works company, contiguous to rail- 
road’s yard but not owned by the rail- 
road; and used for switching cars 
and freight to and from such car 
works, and not for making up trains, 
held not to be “terminal facility,” 
within terms of a contract. Jackson- 
ville, ete., R. Co. v. Louisville, ete., R. 
Co., 37 N.E. 924, 150 Ill. 480, 483 [aff 


47 Tll.App. 414, and quot Chicago, 


M. & St. P. Ry. Co. v. Kootenai Coun- 
ty, 192 P. 562, 563, 33 Idaho 234]. 


“Track” [38 Cyc 669]. 
13. “Market”? 38 C.J. p 1258. 


14. South Dakota Wheat Growers’ 
Assoc, v. Farmers’ Grain Co., (S.D.) 
237 N.W. 728, 725. 


[a] In action to recover value of 
wheat delivered to grain elevator 
company, the court said: “Neither 
party to this action has attempted to 
give any definition of a terminal mar- 
ket, and we have been unable to find 
any such definition. If the term 
- . . has any general or accepted 
meaning, there has been no attempt 
to bring that before this court.” 
South Dakota Wheat Growers’ Assoc. 
Vv. Farmers’. Grain Co., (S.D.) 237 N. 
W. 723, 725. 


15. Minn. Rev. Code (1919) § 9753 
[quot South Dakota Wheat Growers’ 
Assoc. v. Farmers’ Grain Co., (S.D.) 
237 N.W. 723, 724). 


Delivery by warehouseman general- 
ly see Warehousemen [40 Cyc 440]. 


16. South Dakota Wheat Growers’ 
Assoc. v. Farmers’ Grain Co., (S.D.) 
237 NW. 728, 725. 


[a] Location of grain exchange 
not determinative—(1) “The fact 
that a grain exchange is maintained 
at a certain point does not establish 
the fact that that point is a terminal 
market. Terminal markets were 
known before grain exchanges were 
established.” South Dakota Wheat 
Growers’ Assoc. v. Farmers’ Grain 
Co., (S.D.) 237 N.W. 723,. 726 [cit 
Senate Doc. 95 Seventieth Cong. 1st 
Sess. (Federal Trade Com’n Report 


the place of consignment, or the point at which the 
carriage of one common earrier ends, and that of 
another begins;!®° and with reference to a railroad, 
the term means the terminus as fixed in a city or 
town and not the depot as located within such city 


on Co-operative Marketing) ]. (2) 
“The term ‘terminal market’ as used 
in this warehouse law refers to that 
market where stocks of the particu- 
lar kind of grain accumulate in the 
natural course of the grain trade, and 
is not determined by the fact that a 
grain exchange is located at some par- 
ticular point where it is possible to 
go upon this exchange and purchase 
the particnlar kind of grain.” South 
Dakota Wheat Growers’ Assoc. v. 
Farmers’ Grain Co., supra. 


“Warehouse receipt” see Ware- 
housemen [40 Cyc 407]. 


17. Affecting interstate character 
of shipment see Commerce § 24. ; 


18. People v. Public Service Com’n. 
of New York, 163 N.Y.S. 777, 177 App. 
Div. 208, 217 [cit Great Northern Ry. 
Co. v. Walsh, 47 F. 406, 409]. See 
Pennsylvania R. Co. v. Marshall, 132 
N.Y.S. 41, 43, 147 App.Div. 806. 


[a] May consist of more than one 
yard.—(1) Where a carrier adopted 
demurrage rules for coal cars at a 
terminal at which it maintained two 
yards for cars until called for, the 
yards being about four miles apart, 
and one a mile and a half from dump- 
ing piers; and cars placed in either 
yard could be released when ordered 
by the shipper, and there was no evi- 
dence that, if the cars had been 
brought to the yard nearest to the 
dumping piers instead of to the other 
yard, the detention of the cars would 
have been less, it was held that both 
yards were a part of the ‘‘terminal,” 
and both were “terminal points” with- 
in the demurrage rules. Pennsyl- 
vania R. Co. v. Marshall, 132 N.Y.S. 
41, 43, 147 App.Div. 806. (2) “The 
term is properly applied, within the 
meaning of a demurrage rule, to two 
yards four miles apart maintained by 
a railroad for the storage of freight 
cars.” People v. .Public Service 
Com’n. of New York, 163 N.Y.S. 777, 
177 App.Div. 208, 217 [cit Pennsyl- 
vania R. Co. v. Marshall, supra]. 


“Consignment” 12 C.J. p 528. 


19. Great Northern R. Co. 
Walsh, 47 F. 406, 409. 


20. Chicago & N. W. R. Co. v. Chi- 
sare Mechanics’ Institute, 87 N.E. 933, 
937, 239 Jil, 197, 203. 


[a] As not referring to location of 
depot.—In construing a railroad’s 
charter as empowering it to change 
the location of its depot, and distin- 
guishing two cases cited in support 
of the contention that “terminal 
point” referred to such depot, the 
court said: ‘While there may be 
expressions in both of those cases, 
and in others, which taken by them- 
selves, tend to uphold the contention 
of appellants that by the terminal 
point of a railroad is meant the de- 
pot as located, it is clear from a con- 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Other phrases: “General terminal point,”?! “pub- 
le terminal grain elevator,’’?? “public terminal mar- 
ket,”?5 “terminal and storage charges,’’?4 “terminal 
“terminal 


earrier,”?5 “terminal charge,’’?® 
Sideration of the entire cases that the 
doctrine laid down was that the ter- 
minus having been fixed at a city or 
town could not be removed therefrom, 
and not that the depot, having been 
once located within the city or town, 
eould not be changed to another 
location on its line of road or adja- 
cent thereto within the same city or 
town.” -Chicago & N. W. R. Co. v. 
Chicago Mechanics’ Institute, 87 N.E. 
933, 239 IH. 197, 203 [cit and dist 
Illinois Central R. Co. v. People, 33 
N.E. 173, 143 Ill. 434, 19 L.R.A. 119; 
People v. Louisville & N. R. Co., 10 N. 
E. 657, 120 Ill. 48]. 


21. State v. Chicago, ete., R. Co., 
(Wis.) 237. N.W. 132, 134. 


22. State v. Great Northern Ry. 
Co., (N.D.) 219 N.W. 295, 299. 


[a] “Terminal” in text phrase 
held to refer to facilities rather than 
city. State v. Great Northern Ry. Co. 
(N.D.) 219 N.W. 295, 297, 299. 


23. State v. Great Northern Ry. 
Co., supra. 


24 Michigan Cent. R. Co. v. Mich- 
igan Railroad Commission, 148 N.W. 
coe 804, 183 Mich. 6, Ann.Cas.1916B5 


25. Fretwell v. Southern Ry. Co., 
126 S.E. 132, 130 S.C. 379, 380; South- 
ern Textile Mach. Co. v. Piedmont & 
mie ky- Co., 103 S.E, 475, 114 S.C. 141, 


[a] Who is “terminal carrier.”— 
Where railroad which transported 
carload of freight to city of destina- 
tion, but which turned car over to 
Switching railroad for transportation 
to plaintiff's warehouse, and where 
Switching railroad was paid for serv- 
ices, the switching railroad, and not 
the other railroad, was held to be the 
“terminal carrier,’ within rule as to 
liability of terminal carrier for dam- 
age or loss. Fretwell v. Southern Ry. 
Con 126). 0S. 1325138 0%-S.C.,. 379, 380 
[cit and foll Southern Textile Mach. 
Co. v. Piedmont & N. Ry. Co., 103 S.E. 
475, 114 S.C. 141, 144 (where several 
railroads intervened in carriage ahead 
of switching railroad) ]. 


Rights, duties, and liabilities of 
Such carrier see Carriers §§ 889-902. 


26. Interstate Commerce Co. v. De- 
troit, ete:,, Ry. Co., 17 S.Ct. 986, 167 
U.S. 633, 645, 42 L.Ed. 306; Lehigh 
Valley R. Co. v. U. S., 188 F. 879, 885, 
110 C.C.A. 513; U.S. v. Standard Oil 
Co., 148 F. 719, 722; Michigan Cent. 
R. Co. v. Michigan Railroad Commis- 
sion, 148 N.W. 800, 804, 183 Mich. 6, 
Ann.Cas.1916E 695; People v. Public 
Service Com’n. of New York, 163 N. 
Y.S. 777, 177 App.Div. 208, 217; New 
York Cent. & H. R. R. Co. v. General 
Hlectric Co., 146 N.Y.S. 322, 326, 83 
Misc. 529; Munitions and Machinery 
Ltd. v. Quebec, Montreal and South- 
ern R. Co., 22 Can.R.Cas. 90, 91. 


[a] Meaning of phrase.—In con- 
struing the Aet to Regulate Com- 
merce (Act Feb. 4, 1887, c 104 § 6, 24 
St. 380), as amended by Act June 
29, 1906, c 3591 § 2, 34 St. 584 (49 
USCA § 6), providing that the pub- 
lished schedules shall state separate- 
ly all such, and other special, charges, 
the court said: ‘The ‘terminal charg- 
es,’ is a separate rate to be stated 
‘separately’ for a service at a termi- 
nal, not always rendered in transpor- 
tation from place to place, for a priv- 
jlege or facility not furnished to all 
shippers.” New York Cent. & H. R. 
R. Co. v. General Electric Co., 146 N. 
Y.S. 322, 326, 83 Misc. 529. 


[62 C. J.—37] 


TERMINAL 
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[b] Cartage.—(1) “It may well be 
doubted whether cartage, when fur- 
nished without charge, comes within 
the meaning of the phrase ‘terminal 
charges.’” Interstate Commerce Co. 
v. Detroit, etce., Ry. Co., 17 S.Ct. 986, 
167 U.S. 633, 645, 42 L.Ed. 306 [quot 
U. S. v. Standard Oil Co., 148 F. 719, 
722 (quot Lehigh Valley R. Co. v. 
U. S., 188 F. 879, 885, 886, T10 C.C.A. 
513)]. (2) “However, in a matter 
of this kind, much should be left to 
the judgment of the commission, and 
should it direct, by a general order, 
that railway companies should there- 
after regard cartage when furnished 
free as one of the terminal charges, 
and include it as such in their sched- 
ules, such an order might be regard- 
ed as a reasonable exercise of the 
Commission’s power.” U.S. v. Stand- 
ard Oil Co., supra [quot Lehigh Val- 
ley R. Co. v. U. S., supra]. 


[c] Demurrage.—(1) ‘Demurrage 
being a charge for the detention of a 
car because of the use of the car and 
track until unloaded, is a ‘terminal 
charge,’ [required to be shown by the 
schedules of rates filed and publish- 
ed by an interstate railroad company 
by the terms of the interstate com- 
merce act].” Lehigh Valley R. Co. v. 
Wass SOU OC Oe oS Dy One. CoA MSIL 
[cit People v. Public Service Com’n of 
New York, 163 N.Y.S. 777, 177 App.Div. 
208, 217]. (2) In construing a state 
Statute, setting certain demurrage 
rules, as being in conflict with Act 
June 29, 1906, c 3591 § 6 [34 St. 584 
(49 USCA)] amending Interstate Com- 
merce Commission Act and declaring 
that the schedules printed and filed by 
the carrier ‘‘shall contain a classifica- 
tion of freight in force, and shall 
state separately all terminal charg- 
es, . . . and all other charges, 
ete.,” the court said: ‘‘That demur- 
rage is a terminal charge is, we think, 
beyond question.” Michigan Cent. R. 
Co. v. Michigan Railroad Commission, 
148 N.W. 800, 804, 183 Mich. 6, Ann. 
Cas.1916E 695. 


27. Bridwell v. Gate City Termi- 
nal Co., 56 S.E. 624, 127 Ga. 520, 524, 
10 L.R.A.N.S. 909. 


[a] No judicial construction.— 
“The expression ‘terminal company’ 
has not received any judicial con- 
struction in this state. There is no 
provision of law dealing with such 
a company by that name, or classify- 
ing it as to incorporation.” Bridwell 
v. Gate City Terminal Co., 56 S.E. 624, 
127 Ga. 520, 524, 10 L.R.A.N.S. 909. 


[b] As railroad company.—‘If it 
[terminal company] is incorporated 
for the purpose of building and oper- 
ating a commercial railroad, though 
short, as a common carrier, it must be 
incorporated as a railroad company. 
Ps ig fe f it were a question of fact 
whether a particular company was a 
railroad company or not, and one ad- 
mitting of doubt, the name selected 
might have some evidential bearing 
upon that question. But we cannot 
see how, as a matter of law, it can 
be said that a company incorporated 
for the purpose of building and op- 
erating a railroad three miles in 
length for the carrying of goods and 
passengers can be said to be no rail- 
road company at all because it selects 
the name of ‘Terminal Company.’”’ 
Bridwell v. Gate City Terminal Co., 
56 S.H. 624, 626, 127 Ga. 520, 524, 10 
L.R.A.N.S. 909. See also Carriers § 
20. 


Terminal company as: 
Common carrier see Carriers § 20. 
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pany,”?? “terminal or belt railroad,’’2° “terminal, or 
extra, charges,””® “terminal points of fences,’’?° 
“terminal railway,”?! “terminal station,”?? “terminal 
systems,”** and “tracks or terminal facilities.’’?+4 


Having power to condemn land for 
Tce ee see Eminent Domain 


Liable for violation of Federal Twen- 
cere Hour Law see Carriers § 


Person liable for injuries see Rail- 
roads § 1172. 


aan to mandamus see Mandamus 


28. People v. Public Service Com’n 
of New York, 163 N.Y.S. 777, 177 App. 
Div. 208, 216. 


29. New York Cent. & H. R. R. Co. 
v. General Electric Co., 146 N.Y.S. 
322, 330, 83 Misc. 529. 


30. McKee v. Cincinnati, N. 0. & 
T. P. Ry. Co.’s Receiver, 43 S.W. 241, 
102 Ky. 2538, 255: 


[a] In fencing statute.—Under St. 
§ 1790, making it the duty of rail- 
road companies and of owners of 
lands adjoining the right of way to 
construct and maintain a good and 
lawful fence to the extent of one-half 
each along the division line of the 
right of way and the land of adjoin- 
ing owners, and § 1793, providing that 
all corporations and persons owning 
or operating railroads “as aforesaid 
shall erect and maintain cattle guards 
at all terminal points of fences con- 
structed along their lines, except at 
points where such lines are not re- 
quired to be fenced at both sides, and 
at public crossings,’ the “terminal 
points” at which cattle guards are 
required to be constructed held to be 
the points where the parallel fencing 
for any reason stops; and not points 
at which the road enters and leaves 
a farm. McKee v. Cincinnati, N. O. 
& T. P. Ry. Co.’s, Receiver, 43 SIW- 
241, 102 Ky. 253, 256. 


31. Galveston Wharf Co. v. Ameri- 
can Grocery Co., (Tex.Civ.App.) 13 
S.W.(2d) 9838, 989. 


[a] As private corporation.—Gal- 
veston Wharf Co. v. American Gro- 
cery agen (Tex.Civ.App.) 13 S.W.(2d) 
983, F 


[b] “Railroad\ company” or “com- 
mon carrier” distinguished.—Galves- 
ton Wharf Co. v. American Grocery 
Co., (Tex.Civ.App.) 13 S.W.(2da) 983, 
989 (in determining its liability for 
loss by fire of goods constructively in 
its possession). 


32. People v. Public Service Com’n 
of New York, 163 N.Y.S. 777, 177 App. 
Div. 208, 214 [quot Louisville & N. R. 
Co. v. Central Stock Yards Co., 29 S. 
Che 246;.212.-U.S.. 1325 145 beeen, 
441 (rev 97 S.W. 778, 133 Ky. 148, 30 
Ky.L. 18)]. 


33. U. S. v. Terminal Railroad 
Assoc. of St. Louis, 31 S.Ct. 507, 224 
U.S. 383, 402, 56 L.Ed. 810; People v. 
Public Service Com’n of New York, 
163 N.Y.S. 777, 177 App.Div. 208, 217. 


[a] Whey “are but instrumentali- 
ties which assist in the trans- 
fer of traffic between different lines, 
and in the collection and distribution 
of traffic.’ U. S. v. Terminal Rail- 
road Assoc. of St. Louis, 31 S.Ct. 507, 
224 U.S. 3838, 402, 56 L.Bd: 810° [eit 
People v. Public Service Com’n of 
New York, 163 N.Y.S. 777, 177 App. 
Div. 208, 217]. 

[b] “Railroad transportation com- 
panies” distinguished.—U. S. v. Ter- 
minal Railroad Assoc. of St. Louis, 31 
S.Ct. 507, 224 U.S. 383, 402, 56 L.Ed. 
810. 


34 Interstate Commerce Act § 3 
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[§ 5] C. In Electricity. A pole;** either of the 


ends of a conducting cireuit, as of an induction coil, 
As used in connection 
with fuses, “terminals” are described as small circu- 
lar pieces of copper connected to the ends of the 
piece of fusible metal that composes the fuse.** 


dynamo, or electric motor.*® 


TERMINAL FACILITIES.** 
TERMINAL MARKET.*® 
TERMINAL POINT.*° 


[cit Louisville & N. R. Co. vy. U. S., 
37 S.Ct. 61, 242 U.S. 60, 73, 61 L.Ed. 
152 (rev 227 F. 258, 2738, and cit Peo- 
ple v. Public Service Com’n of New 
York, 163 N.Y.S. 777, 177 App.Div. 
208, 216) ]. 


35. Webster New Int. D. 


86. Webster New Int. D. See Cas- 
sady v, Old Colony St. Ry. Co., 68 N.E. 
10, 184 Mass. 156, 157, 63 L.R.A, 285. 


37. Cassady v. Old-Colony St. Ry. 
Co., supra. 


[a] Construction and use descrtb- 
ed.—‘‘These pieces of copper are call- 
ed the ‘terminals,’ and they are so 
cut that they can be easily slipped un- 
der the thumbscrews and clamped in 
place [to make the connection within 
the circuit].” Cassady v. Old Colony 
St. Ry. Co., 68 N.E. 10, 184 Mass. 156, 
157, 63 L.R.A. 285. é 


“Fuse”? 27 C.J. p 937. 

38. See Terminal ante § 4. 
39. See Terminal ante § 4. 
40. See Terminal ante § 4. 


41. See Terminal ante; Termina- 
tion post. 


42. Webster New Int. D. 
“Bound” 9 C.J. p 144. 
“Completion” 12 C.J. p 243. 


43. Burnee Corporation v. Uneeda 
Pure Orange Drink Co., 230 N.Y.S. 
239, 254, 132 Misc. 435.. See 112-114 
Ridge St. Corporation v. Glickman, 
193 N.Y.S. 448, 449; In re Szbakowski, 
151 N.Y.S. 211, 166 App.Div. 578, 579; 
cre Geisler, 94 N.Y.S. 2, 47 Misc. 

70, 371. 


[a] “Cancel” equivalent.—(1) In 
construing a lease and holding that 
a cancellation clause, providing that 
if landlord elected to erect a new 
building he “shall have the right to 
cancel this lease on [named day] by 
giving the tenants sixty days no- 
tice’ created a conditional limitation 
the court said: “The word ‘cancel’ 
is the equivalent of ‘terminate.’ ” 
Burnee Corporation v. Uneeda Pure 
Orange Drink Co., 230 N.Y.S. 239, 254, 
132 Misc. 435. (2) “An agreement 
between landlord and tenant to can- 
cel a lease in the event of a certain 
contingency is equivalent to a condi- 
tional limitation thereof, and it ter- 
minates the lease and ends the term 
thereof.” 112-114 Ridge St. Corpo- 
ration v. Glickman, 193 N.Y.S. 448, 
449 [quot Burnee Corporation v. 
Uneeda Pure Orange Drink Co., su- 
pra, and cit In re Szbakowski, 151 
N.Y.S. 211,166 ~App.Div. 578, 579; 
Bruder v. Geisler, 94 N.Y.S. 2, 47 Misc. 
370, 371]. 

“Cancel” 9 C.J. p 1153. 

44. Webster New Int. D. See 112-— 
114 Ridge St. Corporation v. Glick- 
man, 193 N.Y.S. 448, 449 [quot Bur- 
nee Corporation v.: Uneeda Pure Or- 
ange Drink Co., 230 N.Y.S. 239, 254, 
132 Misc. 435]. 

“End” 20 C.J. p 1253. 


45. Stuart v. Hamilton, 66 Ill. 253, 


TERMINAL—TERMINATE 


TERMINATE.‘! To bound; to bring to comple- 
tion;#2 to eancel;** to end;** to expire ;*° to put 
an end to;*® although the word has been distin- 
guished from “expire.”** 


Terminated. At an end;4#® brought to comple- 
tion;*® disposed of.°° 


It is said the word in itself 


implies permanency in the sense of finality or com- 


pleteness ;°+ 


and it is distinguished from “dis- 


solved,”®? “expired,”®* “forfeited,”>+ and “suspend- 


255 (where in defining “expiration” 
the court said: “The word [expire], 
according to lexicographers, means 
. . . to terminate’). But see infra 
notes 47, 53. . 


“Expire” 25 C.J. p 177. 
46. Webster New Int. D. 


47. In re Guaranty Building Co., 
64 N.Y.S. 1056, 1058, 52 App.Div. 140; 
Janes v. Paddell, 122 N.Y.S. 760, 762, 
67 Mise. 420 [both cases cit and 
dist Burnee Corporation v. Uneeda 
Pure Orange Drink Co., 230 N.Y.S. 
239, 255, 132 Misc. 435]. 


[a] Distinction confusing in some 
cases.—‘‘Undoubtedly some confusion 
is caused by the distinction in a few 
of the cases between the words ‘ter- 
minate’ and ‘expire’ (Matter of Guar- 
anty Bldg. Co., 64 N.Y.S. 1056, 52 App. 
Div. 140; Janes v. Paddell, 122 N.Y.S. 
760, 762, 67 Misc. 420); it having been 
said that a breach of condition fur- 
nishes the landlord the right to ‘ter- 
minate’ the lease, while the condition- 
al limitation causes the estate to ‘ex- 
pire.’ Unfortunately this terminolo- 
gy has sometimes led to the wrong 
assumption that ‘terminate’ is an ex- 
pression referable particularly to the 
act of a landlord upon the tenant’s 
breach of condition.” Burnee Corpo- 
ration v. Uneeda Pure Orange Drink 
Co., 230 N.Y.S. 239, 255, 132 Misc. 435. 


_ 48. Hambleton yv. Pittsburgh Un- 
ion Nat. Bank, (Md.) 157 A. 404, 409; 
Bayer v. Bayer, 214 N.Y.S. 322, 339, 
215 App.Div, 454; Clark vy. Cleveland, 
6 Hill (N.Y.) 344, 346. See Cox v. 
McLaughlin, 54 Cal. 605, 606. 


[a] In referring to contract “ter- 
minated” by employer against the 
will of the contractor so as to give 
right of action for expected profits, 
the court said: ‘The contract is thus 
terminated where the employer ‘pre- 
vents’ or prohibits the completion of 
the work—the contractor being ready 
and willing to complete the work.” 
Cox v. McLaughlin, 54 Cal. 605, 606. 


49. See Gracie v. Marine Ins. Co., 
8 Cranch (U.S.) 75,82, 3 L.Ed. 492. 


[a] Referring to voyage.—‘‘The 
voyage is understood to be terminat- 
ed, when the vessel arrives at her 
port of destination, and has been 
moored there in safety for twenty- 
four hours.” Gracie v. Marine Ins. 
Co;,) 8.Craneh,-(U:S.): 75; 82.3. Tamar 
492. See also Marine Insurance §§ 
105-107, 


50. Hurgren v. Union Mut. Life 
Ins. Co., 75 P. 168, 141 Cal. 585, 588; 
Clark v. Cleveland, 6 Hill (N.Y.) 344, 
346; Graves v. Scott, 51 S.B. 821, 104 
Va. 872, 379, 113 Am.S.R. 1043, 2 L.R. 
A.N.S. 927, 7 Ann.Cas. 480. 


[a] Relating to proceedings or 
prosecutions.—(1) “It is not easy to 
lay down in a few words any general 
rule that would satisfactorily state 
when proceedings are to be regarded 
as terminated.” 19 Am.&Eng.Enc.L. 
681 [quot Hurgren v. Union Mut. Life 
Ins. Co., 75 P. 168, 141 Cal. 585, 5887]. 
(2) “It may be briefly said, however, 
that a prosecution may be regarded 


as terminated when it has been dis- 
posed of in such a manner that it 
cannot be revived, so that the prose- 
cutor, if he intends to proceed fur- 
ther, must institute proceedings de 
novo.” 19 Am.&E.Enc.L. 681 [quot 
Hurgren v. Union Mut. Life Ins. Co., 
supra; Graves v. Scott, 51 S.E. 821, 
104 Va. 372, 379, 113 Am.S.R. 1043, 
2 L.R.A.N.S. 927, 7 Ann-Cas. 480]. 
(3) “The mere discontinuance of a 
civil suit, in any way, satisfies the 
rule.” Hurgren v., Union Mut. Life 
Ins. Co., supra [quot Clark v. Cleve- 
land, 6 Hill (N.Y.) 344, 347]. See 
also Malicious Prosecution §§ 85-97. 


“Dispose” 18 C.J. p 1279. 


_ 51. Hambleton y. Pittsburgh Un- 
ion Nat. Bank, (Md.) 157 A. 404, 409. 


[a] “Permanently” adds nothing. 
—In construing instructions submit- 
ting the issue as to whether or not 
the employment of certain employees 
was terminated, the court said: ‘The 
prayers qualified the word ‘terminat- 
ed’ by the word ‘permanently,’ ... 
but that qualification added nothing 
to the significance of the term, for it 
in itself implies permanency in the 
sense of finality or completeness.” 
Hambleton y. Pittsburgh Union Nat. 
Bank, (Md.) 157 A. 404, 409. 


“Completeness” 12 C.J. p 243. 
“Finality” 25 C.J. p 1131. 
“Permanency” 48 C.J. p 919. 


52. Bayer v. Bayer, 214 N.Y.S. 322, 
340, 215 App.Div. 454. 


[a] In connection with partner- 
ship.—Under Partnership Law, §§ 60— 
62, “a copartnership at will is dis- 
solved at the moment when either of 
the partners expresses an intent not 
to continue longer, or when the part- 
ners decide to cease doing business 
for their mutual benefit. The part- 
nership affairs, however, are not ter- 
minated until the winding up is com- 
pleted.” Bayer v. Bayer, 214 N.Y.S. 
322, 340, 215 App.Div. 454. 


“Dissolve” 18 C.J. p 1287. 


53. Stuart v. Hamilton, 66 Ill. 253. 
254; In re Guaranty Building Co., 64 
N.Y.S. 1056, 1057, 52 App.Div. 140. 


[a] As determining right to pro- 
ceed summarily.—‘If a condition is 
inserted by virtue of which the lease 
becomes terminable upon breach, at 
the election of the landlord, the ef- 
fect of breach and entry, or the bring- 
ing of an action of ejectment, is to 
cut short the original term. The 
term has not expired but it has ter- 
minated. Accordingly, where, under 
the option given to the lessor in case 
of breach, he has terminated the 
lease, . . . he cannot on that 
ground maintain summary proceed- 
ings to remove the tenant under the 
statute giving that remedy where the 
tenant holds over after the expira- 
tion of the term.” Chaplin Landlord 
& T. § 156 [quot In re Guaranty 
Building Co., 64 N.Y.S. 1056, 1057, 52 
App.Div. 140]. 


54. Schneider y. Springmann, 25 | 


F.(2d) 255, 256. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


ed.758 


Phrases: “Employment was terminated,”®* “per- 
manently terminated,”®? “prosecution was terminat- 


Bes See 


TERMINATE—TERMINATION 


[62 C.J.] 738 


“terminated the time,”®° and “terminating date.”1 


ed in his favor,’* “terminated and canceled,”®? 


[a] “Forfeited” not synonymous. 
—In construing a provision in a lease 
that, in the event of lessee’s bank- 
ruptcy, “this lease shall become im- 
mediately forfeited,’ as not meaning 
that lease was terminated so as to 
relieve bankrupt lessee from further 
rent liability the court said: ‘ ‘For- 
feited’ and ‘terminated’ are not syn- 
onymous; it. would have been easy 
to say ‘“‘terminated.’” Schneider v. 
Springmann, 25 F.(2d) 255, 256. 


“Forfeit” 26 C.J. p 891. 


_ 55. Hambleton v. Pittsburgh Un- 
ion Nat. Bank, (Md.) 157 A. 404, 409. 


[a] “‘*Temporarily suspended’ as 
antithesis of ‘terminated.’ ’»—Hamble- 
ton v. Pittsburgh Union Nat. Bank, 
(Md.) 157 A. 404, 409. 


“Suspended” 60 C.J. p 1192 text and 
notes 16-20. 


56. Hambleton vy. Pittsburgh Un- 
ion Nat. Bank, (Md.) 157 A. 404, 409; 
Beecey v. Travelers’ Ins. Co., (Mass.) 
166 N.E. 571, 572. 


[a] Where employee was “laid 
off,”” because of discontinuance of the 
department in which he was employ- 
ed, his name was taken off the pay- 
roll, and notice thereof was given to 
insurer which earried group insurance 
upon him and other employees of the 
same employer, although several 
months later employee was re-em- 
ployed the court in holding such re- 
employment was not to be consider- 
ed a continuation of former employ- 
ment said: “The agreed facts make 
it plain that Stedman’s [employee 
laid off] employment was terminated 
and his coverage ceased [on date he 
was laid off].”” Beecey v. Travelers’ 
Ins. Co., (Mass.) 166 N.E. 571, 572. 


57. Hambleton v. Pittsburgh Un- 


ion Nat. Bank, (Md.) 157 A. 404, 409° 


[a] “Temporarily suspended” con- 
trasted—Hambleton v. Pittsburgh 
Union Nat. Bank, (Md.) 157 A. 404, 
409. 


58. Bannon vy. Auger, (Mass.) 160 
N.E. 255, 258 [quot Shattuck v. Si- 
monds, 78 N.E. 122, 191 Mass. 506, 
508]. 


59. Pacific Coast Engineering Co. 
v. Detroit Fidelity, etc., Co., (Cal. 
App.) 293 P. 140, 141. 


60. Walther v. Anderson, 114 S.W. 
414, 52 Tex.Civ.App. 360, 365. 


61. Darmour Productions Corp. v. 
Tnsurance Co. of North America, 47 
F.(2d) 790, 791. 


[a] As approximation only.—Con- 
struing the text phrase, as used in an 
open policy of fire insurance on mo- 
tion picture films, the court said: ‘The 
policy condition only required that in 


‘giving notice that it was about to 


make a film it should state the ‘esti- 
mated period of production’; hence, 
the date was not required to be defi- 
nitely fixed, and in the nature of the 
business of film making, it can readily 
be seen why it would be impractical 
to do that. The ‘terminating date,’ 
mentioned in paragraph (4) of the 
policy above quoted, meant the esti- 
mated or approximate date and not 
the date when the insurance should 
absolutely cease.” Darmour Produc- 
tions Corp. v. Insurance Co. of North 
America, 47 F.(2d) 790, 791. 


62. See Building and Loan Socie- 
ties § 5. 


63. Termination of: 
Actions § 447. 


Agency see Agency §§ 149-194; Bro- 
kers § 22; Factors §§ 10, 11; Hus- 
band and Wife §§ 165, 538; Insur- 


ance § 167. 
ro any pipe lien see Agriculture §§ 


Alimony allowance see Divorce §§ 
632-639. 


Annuities § 19. 


Apprenticeship see Apprentices 8§ 
158-183. 


Associations §§ 11-24. 
Authority of: 
Agent acting for insurance compa- 
ny see Insurance §§ 136-138. 
Arbitrator see Arbitration 
Award §§ 154-168. 


Executor cr administrator see Ex- 
Seabees and Administrators §§ 
—316. 


Guardian ad litem see Infants §§ 
311-314; Insane Persons § 609. 
Officer of religious society see Re- 

ligious Societies § 48. 

Person in representative or official 
capacity pending action’ see 
Siete and Revival §§ 227— 

40. 


Trustee see Trusts [39 Cyc 258- 
270]. 
Bailment see Bailments §§ 101-105. 
See ne and Loan Societies §§ 133-— 
36. 


Cause on appeal in mandamus pro- 
eeedings see Mandamus §§ 754, 755. 

Charitable trust see Charities §§ 99, 
100, 108, 109. 

Contract see Contracts § 620 et seq; 
Master and Servant §§ 223-229; 
Sales § 208. 

Corporate existence see Corporations 
§ 3670 et seq. 

Coverture, effect on antenuptial lia- 
bilities of wife see Husband and 
Wife § 122. 2 

Curatorship see Absentees §§ 15, 39. 

Custody of children in divorce pro- 
ceedings see Divorce § 807. 

Easement see Easements §§ 148-179; 
Party Walls §§ 21, 22. 

Executory or preliminary contract of 
fire insurance by issuance of policy 
see Fire Insurance § 41. 

Franchise see Franchises §§ 98-117. 

Garnishment see Garnishment §§ 558- 
583. 

Grant: 

In public aid of railroad see Rail- 
roads §§ 102-104. 

Of right to use street see Municipal 
Corporations §§ 3805-3810. 


Ground rent see Ground Rents §§ 32— 


Grubstake contract or prospecting 
partnership see Mines and Minerals 
819. 


Guaranty see Guaranty §§ 69-75. 

Guardianship see Guardian and Ward 
§§ 110-168, 429--433, 448; Insane 
Persons §§ 284-294. 

Homesteads § 25 (generally), §§ 343- 
412 (by abandonment, forfeiture, or 
waiver). 


and : 


TERMINATING SOCIETY.®2 
TERMINATION.®? Bound; limit in space or ex- 


TN ENG interest see Life Insurance 


Insurance policy by abandonment, 
cancellation, rescission, or surren- 
der see Fire Insurance §§ 158-178; 
Insurance §§ 424-481; Life Insur- 
ance §§ 154-165; Marine Insurance 
§§ 135-138. \ 


Joint-Stock Companies §§ 9-18. . 


Landlord’s estate, effect on tenancy 
see Landlord and Tenant §§ 214-221. 
Lease see Forcible Entry and Detain- 
er § 74; Landlord and Tenant §§ 
51, 52; Mines and Minerals §§ 602— 
606; Railroads §§ 530-532. ’ 
License see Intoxicating Liquors §§ 


158-167; Licenses §§ 108-113, 180— 
204; Municipal Corporations §§ 
3805-3810. 

Lien of: 


Agistor see Animals § 67. 


Attorney see Attorney and Client’ 
§§ 377-384. 


Judgment see Federal Courts § 154; 
Judgments §§ 957-973. 


Landlord and Tenant §§ 1546-1551. 
Vendor and Purchaser [39 Cye 
1826-1846]. : 
Life estate see Estates §§ 110-121. 
Hey econ see Attachment §§ 1183, 


Marriage relation see Divorce 19 C.J. 
pil; Marriage § 119 (annulment). 

Mechanics’ Liens §§ 413-476. 

Membership see Associations §§ 67— 
85; Building and Loan Societies § 
25; Joint-Stock Companies § 29. 


Mining partnership see Mines and 
Minerals §§ 810-812. 

Mission or office of ambassadors see 
Ambassadors and Consuls § 16. 

Office see Officers §§ 129-211. 

Partnership §§ 606-610 (by partner’s 
death), §§ 757-1007 (by dissolution, 
and accounting and_ settlement 
thereon). 

Patents §§ 295-306. 

Periodical tenancies see Landlord and 
Tenant §§ 311-335. 

Plaintiff’s title or interest see Abate- 
ment and Revival §§ 220-224. 

Powers §§ 24-32. 

Proceedings favorably see Malicious 
Prosecution §§ 85-97. E i 
Receivership see Railroads § 848; Re- 

ceivers §§ 106-116. 
References §§ 71-78. 
Relation of: | 
Np ney and Client §§ 184-191, 292-— 


Carrier and passenger see Carriers 
§§ 1047-1052. 

Master and Servant §§ 58-77 (in 
general), §§ 397-401 (as affecting 
master’s liability for injuries to 
servant). 

Minister to religious group see Re- 
ligious Societies §§ 91-96. 

Principal and agent see Agency §§ 
147-197. 

Principal and Surety §§ 150-319. 

Risk under insurance policy see Fire 

Insurance § 99. 


Stay of proceedings see Actions § 
440. 


Suit see Dismissal and Nonsuit §§ 5— 
72 (voluntary), §§ 738-157 (involun- 
tary). 
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tent.¢4 Applied to a conditional contract, it means 
abrogating so much of it as remains unperformed ;°° 
cancellation;** doing away with an existing agree- 
ment upon the terms and with the consequences men- 
tioned in the writing;*? and in connection with liti- 
gation, it is said to mean the final determination 
The word is distinguished from “dissolu- 
tion,”®® “expiration,”?° “rescission,’7! and “winding 


thereof.®® 


up. 


Tenancy: 

As affecting adverse possession 
against landlord see Landlord and 
Tenant §§ 614-623. 

At will see Landlord and Tenant §§ 
355-369. 

By sufferance see Landlord and 
Tenant §§ 377, 378. 


For years see Landlord and Tenant 
§§ 200-288. 

In dower see Dower § 421. 

Joint Tenancy §§ 10, 11. 

Tenancy in Common §§ 17-21. 

Testamentary trust see Wills [40 Cyc 
1807-1820]. 

Transportation in interstate 
merce see Commerce § 24. 
Trust see Assignments for Benefit of 
Creditors §§ 181-184 (by revocation 
of assignment), §§ 282-287 (in gen- 

eral); Trusts [39 Cye 99-103]. 

War see War [40 Cyc 393]. 

War-time control of railroad see Rail- 
roads §§ 90-92. 
See also Term ante; 

te; Terminus post. 


64 Century D. 


65. Sanborn vy. Ballanfonte, 277 P. 
152, 98 Cal.App. 482, 488. 


66. Sanborn y. Ballanfonte, supra 
(where “termination” or ‘“cancella- 
tion” of conditional contract are de- 
fined in the same terms). 


“Cancellation” 9 C.J. p 1153. 


67. Sanborn y. Ballanfonte,.277 P. 
152, 98 Cal.App. 482, 488. 


68. Dais vy. Gardufio, 49 Philippine 
165, 169. 


[a] Not limited to trial court only. 
—In construing the phrase in an or- 
der allowing an attorney’s fee, the 
court said: “The respondent main- 
tains that the word ‘termination’ as 
employed in the order meant the ter- 
mination in the trial court only, and 
that the amount allowed did not cover 
fees for services on appeal. We do 
not think this contention can be sus- 
tained. The order does not in any 
manner limit or qualify the word and 
it can therefore have only one mean- 
ing, namely, the final determination 
of the litigation.” Dais y. Gardufio, 
49 Philippine 165, 169. 


“Determination” 18 C.J. p 983. 


69. Bayer vy. Bayer, 214 N.Y.S. 322, 
339, 215 App.Div. 454. 


[a] Of partnership.—(1) “The 
trial court clearly failed to distin- 
guish the difference between a ‘dis- 
solution’ and a ‘termination’ of the 
ecopartnership. . . . At common 
law it is not unusual that the courts 
have failed carefully to distinguish 
between the terms ‘dissolution,’ 
‘winding up,’ and ‘termination’ of a 
copartnership.” Bayer v. Bayer, 214 
IN:YAS., 322, 339, 840, 215 App.Div. 
454. (2) At the time of the codifi- 
cation of New York laws into the 
Partnership Law (L. [1919] ec 408), 
the report of the legislative commis- 
sioners stated: “In this act disso- 


com- 


Terminate an- 


TERMINATION 


TIONIOb oe lee 


lution designates the point in time 
when the partners cease to carry on 
the business together; termination is 
the point in time when all the part- 
nership affairs are wound up.” .Bayer 
v. Bayer, supra. | 


“Dissolution” 18 C.J. p 1286. 


70. Chaplin Landlord & T. § 606 
[quot Matter of Guaranty Building 
Co., 64 N.Y.S. 1056, 1058, 52 App.Div. 
140, and cit Miller v. Levi, 44 N.Y. 
489, 494; Beach v. Nixon, 9 N.Y. 35, 
37; Kramer v. Amberg, 4 N.Y.S. 613, 
15 Daly 205, 207, 16 N.Y.Civ.Proc. 445 
(aff 21 N.E. 1119, 115 N.Y. 655, and cit 
Janes v. Paddell, 122 N.Y.S. 760, 762, 
67 Mise. 420)]; Walther v. Anderson, 
aya S.W. 414, 52 Tex.Civ.App. 360, 
66. 


[a] “The ending of the lease by 
the exercise of the landlord’s option, 
after condition broken, is the termi- 
nation, not the expiration, of the 
lease.” Kramer v. Amberg, 3 N.Y.S. 
613, 15 Daly 205, 207, 16 N.Y.Civ.Proc. 
445 [aff 21 N.E. 1119, 115 N.Y. 655, and 
cit Miller v. Levi, 44 N.Y. 489, 492; 
Beach vy. Nixon, 9 N.Y. 35, 37]. 


“Expiration” 25 C.J. p 177. 


71. Sanborn y. Ballanfonte, 277 P. 
152, 98 Cal.App. 482. 


[a of conditional contract.— 
“Termination y }.% (s\... :0fs-ya- condi= 
tional contract [is] different 
from ‘rescission’ which means to re- 
store the parties to their former posi- 
tion.” Sanborn y. Ballanfonte, 277 P. 
152, 98 Cal.App. 482, 488. 


“Rescission” 54 C.J. p 694. 


72. Bayer v. Bayer, 214 N.Y.S. 322, 
339, 215 App.Div. 454 (with reference 
to partnership). 


[a] Of partnership.—‘‘Termination 
is the point in time when all the part- 
nership affairs are wound up; wind- 
ing up, the process of settling part- 
nership affairs after dissolution.” 
Bayer v. Bayer, 214 N.Y.S. 322, 340, 
215 App.Div. 454. 


“Winding up’ [40 Cyc 2120]. 


73. City of Boston y. Talbot, 91 N. 
EH. 1014, 1017, 206 Mass. 82. 


74 Aitkin Lodge No. 164, I. O. O. 
F., v. Troppman & Singer, (Minn.) 229 
N.W. 312, 313. 


75. lLancel v. Postlethwaite, 156 P. 
486, 487, 172 Cal. 326, 329. 


76. Hambleton & Co. y. Pittsburgh 
Union Nat. Bank, (Md.) 157 A. 404, 
410; Beecey v. Travelers’ Ins. Co., 
(Mass.) 166 N.E. 571, 572; Edelsohn 
v. Singer Mfg. Co., 20 N.Y.S. 655, 1 
Mise. 166, 167. 


[a] Held not such termination.— 
Where certain employees who had 
made installment purchases of stock 
in employing company, were by their 
contracts, entitled to a refund of their 
payments therefor in case of termi- 
nation of their employment, and left 
their said employment for the sole 
purpose of obtaining such refunds 
from bank acting as custodian and 
transfer agent of said stock, and were 
shortly thereafter re-employed, the 


a EN teh a TS Te a ee ey 
or later cases, developments and changes in the law see Annotations, same title and section number. 


Phrases: “Formal termination,”?® “on the termi- 
nation of May 20,”74 “termination in the trial court 
of the proceedings upon said motion,”’® “termina- 
employment,”7® “termination of im- 
prisonment,”?? “termination of liability,”"* “termi- 
nation of the bond,”?® “termination of the criminal 
proceedings,”’®° “termination of the lease, 
mination of the litigation,”’’? “termination of the 
present War,”’®* “termination of the proceeding, 
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court said: ‘The mere fact that the 
purchaser[s] ceased to serve and 
draw wages for two or three or even 
seven days was not a termination of 
the employment if it was understood 
when they left that they were to re- 
turn and continue in the service as be- 
fore.”’ Hambleton & Co. v. Pittsburgh 
Union Nat Bank, (Md.) 157 A. 404, 
410. 


77. 
51, 54 

fa] “A mere parole is not a ter- 
mination of imprisonment [within 
Immigration Act, 1917, § 19 (8 USCA 
§ 155)].” Nagle v. Lim Foon, 48 F. 
(2d) 51, 54. 


78. Wright v. Fidelity & Deposit 
Co. of Maryland, 29 F.(2d) 641, 642. 
See First Nat. Bank vy. National Sure- 
ty Co.,. 169 N.Y.S. 774, 777, 182 App. 
Div. 262 (“termination of the surety’s 
liability hereunder’). See also Prin- 
cipal and Surety §§ 159-319. 


“Termination of the bond” distin- 
guished see infra note 79 [a]. 


79. First Nat. Bank y. National 
Surety Co., 169 N.Y.S. 774, 777, 182 
App.Div. 262. 


[a] “f@®ermination of . . . lia- 
bility” distinguished.—Where bond, 
indemnifying against defaults of bank 
employé, referred to both the “termi- 
nation of the bond,’ which meant ex- 
piration as to future liabilities, and 
“termination of liability,’ the latter 
expression held not synonymous with 
the former. 
tional Surety Co., 169 N.Y.S. 774, 777, 
182 App.Div. 262. 


80. Bannon y. Auger, (Mass.) 160 
N.E. 255, 258. 


81. City of Boston v. Talbot, 91 N. 
E. 1014, 1017, 206 Mass. 82; Kramer v. 
Amberg, 3 N.Y.S. 613, 15 Daly 205, 
207, 16 N.Y.Civ.Proc. 445 [aff 21 N.E. 
1119, 115 N.Y. 655]. See Goodyear 
Shoe Mach. Co. v. Boston Terminal 
Co., 57 N.E. 214, 176 Mass. 115, 117. 


[a] Taking premises by eminent 
domain as terminating lease.—“‘A tak- 
ing of the property in fee, under the 
right of eminent domain may well be 
said to be a termination of the lease’”’ 
[within Rev. L. ec 181 § 1, providing 
that, when ‘“‘the lessee . . . holds 
possession without right after the 
termination of the lease by notice to 
quit or otherwise,” the person entitled 
thereto may recover possession by 
summary proceedings]. City of Bos- 
ton v. Talbot, 91 N.E. 1014, 1017, 206 
Mass. 82 [cit Goodyear Shoe Mach. 
Co. v. Boston ‘Terminal Co., 57 N.E. 


Nagle v. Lim Foon, 48 F.(2d) 


214, 176 Mass. 115, 117 (where taking, 


under right of eminent domain was 
Py Ean lease was held terminat- 
e E 


$2. 
165, 


83. Re 90th Battalion, Winnipeg 
ere (Man.) [1923] 1 West.Wkly. 


84 Hammill v. Mack International 
Motor Truck Corporation, (N.J.) 141 
A. 775, 776 [cit C.J.]; Graves v. Scott, 


a v. Gardufio, 49 Philippine 


First Nat. Bank v. Na-» 
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“termination of the proceedings in favor of the 
plaintiff,”*> “termination of the prosecution,”®® “ter-. 
mination of the tenancy,”’’ “termination of the time 
let,”®® “termination of the time 
of the lease,”’’® “termination of the voyage,”®® “ter- 
mination of the war,”®! “termination of this agree- 
ment,”°? “termination of this contract for any 
cause,”®? and “wrongful termination of the con- 


toriwhieh %)s: 2 


tract.”°* 


TERMINEM QUOD TENETUR TENEMENTO 
NON FIT HOMAGII, FIT TAMEN INDE FIDELI- 


TATIS SACRAMENTUM.®® 
TERMINER.®¢ 
TERMINI.°? 


TERMINO. In Spanish law, a common; common 


51 S.E. 821, 104 Va. 372, 379, 113 Am. 
S.R. 10438, 2 L.R.A.N.S. 927, 7 Ann. 
Cas. 480. . 


[a] By final acquittal.—‘‘The ter- 
mination of the proceeding must, in 
general, be by a final acquittal.” 
Cooley Torts (2d ed) p 215 [quot 
Graves v. Scott, 51 S.E. 821, 104 Va. 
372, 379, 113 Am.S.R. 1043, 2 L.R.A. 
N.S. 927, 7 Ann.Cas. 480]. 


[b] “Withdrawal of the complaint 
was a Sufficient termination of the 
proceeding.” Hammill vy. Mack In- 
ternational Motor Truck Corporation, 
(N.J.) 141 A. 775, 776 [cit C.J.]. See 
also Malicious Prosecution §§ 85-97. 


85. Bannon vy. Auger, (Mass.) 160 
N.E. 255, 258. See McIntosh v. Wales, 
134 P. 274, 276, 21 Wyo. 397, 408, Ann. 
Cas.1916C 273. 


86. Wilson v. Lapham, 195 N.W. 
235, 237, 196 Iowa 745, 748; Wright v. 
Donaldson, 27 A. 867, 158 Pa. 88, 91; 
Graves v. Scott, 51 S.H. 821, 823, 824, 
104 Va. 372, 377, 118 Am.S.R. 10438, 2 
L.R.A.N.S. 927, 7 Ann.Cas. 480. 


87. Swinbutne y. Andrews, [1923] 
2 K.B. 483, 489. 


88. Walther vy. Anderson, 114 S.W. 
414, 52 Tex.Civ.App. 360, 365. 


[a] Not limited to expiration of 
lease.—Rev. St. (1895) art 2519, mak- 
ing one who willfully and without 
force holds over any tenement after 
the “termination of the time for 
which it was let to him,” or the per- 
son under whom he claims, after de- 
mand for possession thereof, guilty 
of forcible detainer, held to apply to 
all cases where the landlord seeks to 
recover possession from the tenant, 
or one holding under him, on_ the 
ground that the lease has terminat- 
ed, whether by expiration of the term 
or by the termination of the lease un- 
der any contingency on the occur- 
rence of which it is expressly provid- 
ed in the contract that it shall termi- 


nate. Walther v. Anderson, 114 S.W. 
414, 417, 52 Tex.Civ.App. 360, 365, 
366. 

89. Walther vy. Anderson, supra. 


90. Gracie v. Marine Ins. Co., 8 
Cranch (U.S.) 75, 82, 3 L.Ed. 492. 
See also Marine Insurance §§ 105-107. 


91. In re Rawson, 90 L.J.Ch. 304, 
305. 

92. Johnson y. Union Switch, etc., 
Co., 138 N.Y.S. 612, 613, 59 N.Y.Super. 
169, 172 [aff 29 N.E. 964, 129 N.Y. 
653, 3 Silv.A. 626, rearg den 30 N.H. 
406]. 

93. Vogel v. Pathe Exchange, 254 
N.Y.S. 881, 888, 234 App.Div. 313. 


[a] As not contemplating termina- 
tion at will—Provision in contract 


TERMINATION—TERMINUS 


land.°8 


TERMINUS.? 


or point.* 
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’ TERM INSURANCE.®® 


TERMINUM QUI PRETERIIT. An old English 
writ which lay for the reversioner, when the posses- 
sion was withheld by the lessee, or a stranger, after 
the determination of a lease for years. 


A Latin word meaning a bound, 


limit, end—in space or time;* a limiting line, object, 
The word sometimes denotes an estate 
for a term of years ;° and it occurs in several maxims® 


and phrases.* In modern law, a limiting point either 
of time or space and either at the beginning or end 
of a period.® In railway matters, the extreme point 
at either end of a railway;® also, the buildings for 


of employment for fixed time, that 
certain reduced compensation for bal- 
ance of contract period would be paid 
‘in the event of [employee’s] 
death or of termination of this con- 
tract for any cause” held not to give 
right to terminate contract at will. 
Vogel v. Pathe Exchange, 254 N.Y.S. 
881, 888, 2384 App.Div. 313. 


[b] Meld to imply sufficient cause. 
—In construing phrase in a contract 
of employment for a fixed period, the 
court said: “The ‘termination of this 
contract for any cause’ should be read 
as a cause that would legally justify 
a termination of the contract.” Vogel 
v. Pathe Exchange, 254 N.Y.S. 881, 
888, 234 App.Div. 313. 


94. Johnson v. Union Switch, etce., 
Co., 13 N.Y.S. 612, 614, 59 N.Y.Super. 
169 [aff 29 N.E. 964, 129 N.Y. 653, 3 
Silv.A. 626, rearg den 30 N.E. 406]. 


95. A maxim meaning ‘There is no 
Oath of homage for a tenement held 
for a term, but only an oath of feal- 
ty.’ Morgan Leg. Max. [cit Coke 
Litt. 69b]. 


96. See Court of Oyer and Termi- 
ner 15 C.J. p 689. 

97. See Terminus post. 

98. Burrill L. D. [cit White New 
Recop. book 2 tit 1 ec 6 § 1 note]. 


[a] “Common because of vici- 
nage.’—Burrill L. D. [cit White New 
Reeop. book 2 tit 1 c 6 § I note]. 


§ “Common land” see Common Lands 
1. 

“Vicinage”’ [40 Cye 202]. 

$9. See Life Insurance § 7%. 

1. Abbott L. D. 


2. See also Term ante; 
ante; Termination ante. 
Terminus: 

As determining whether transporta- 
tion is interstate see Commerce §§ 
23, 24 

Compliance with statute as to in con- 
demnation proceedings see Hminent 
Domain § 321. 


Of: 

Highways § 131. 

Private Roads § 4. 

Railroads §§ 134, 135. 

3. Anderson L. D. 

[a] “Whence coterminous.”—An- 
derson L. D. 

4. Burrill da. 0D: 


5. Abbott L. D. See also Interesse 
Termini 33 C.J. p 172 text and note 
18. 


6. See maxims post. 


Terminal 


offices, ete., at the extremity of a railway.!° 


7. See phrases infra this note. 


[a] Ex vi termini.—‘‘From the force 
of the word; from the meaning which 
ann enes in the expression.” Anderson 


[b] Terminus ad quem.—(1) “The 
end to which; the point of ending; 
termination.” Anderson L. D. (2) 
“Of a voyage, . . the ‘terminus 
ad quem,’ (limit to which,) is the 
point where it ends.” Burrill L. D. 
[cit 3 Kent Comm. p. 185]. (3) ‘In 
insurance law, . . the ‘terminus 
ad quem,’ or point at which the risk 
ends, is the port of the ship’s destina- 
tion, or the port or ports of the car- 
go’s discharge.” Burrill L. D. [cit 
1 Arnould Ins. p 333 (Perkins ed p 
339)]. (4) Of way see Private Right 
of Way 50 C.J. p 372 note 5 [b]. 


[c] Terminus a quo.—(1) “‘The be- 
ginning; the end from which; the 
Starting point.” Anderson L. D. (2) 
“Of a voyage . . the ‘terminus 
a quo’ (limit from which) is the point 
where it begins.” Burrill L. D. [eit 
38 Kent Comm. p 185j. (3) “In insur- 
ance law, . . . the ‘terminus a 
quo,’ or place at which the risk com- 
mences, in policies on ships, is the 
port of departure; in policies on 
goods, the port of lading, which fre- 
quently, but not necessarily, is the 
same place.” Burrill L. D. [cit 1 Ar- 
nould Ins. p 333 (Perkins ed p 339)]. 
(4) Of a way see Private Right of 
Way 50 C.J. p 872 note 5 [b]. 


[d] Werminus hominis.—“In Eng- 
lish ecclesiastical practice, a time for 
the determination of appeals, shorter 
than the ‘terminus juris,’ appointed 
by the judge.” Burrill L, D. [cit Hal- 
lifax Anal. book 3 c 11 No. 38]. 


fe] Yerminus juris.—“‘In HPnglish 
ecclesiastical practice, the time of one 
or two years, allowed by law for the 
determination of appeals.” Burrill L. 
D. [cit Hallifax Anal. book 3 ¢c 11 No. 
38]. 


8. Burrill L. D. 


9. Imperial D. [quot Goyeau y. 
Great Western R. Co., 25 Grant Ch. 
(Ont.) 62, 64]. 


[a] “Station” compared.—‘The in- 
tervals along its course being called 
stations.” Imperial D. [quot Goyeau 
v. Great Western R. Co., 25 Grant Ch. 
(Ont.) 62, 64]. 


“Station” 59 C.J. p 334. See also 
Railroads § 2 text and notes 21-25. 


10. Imperial D. [quot Goyeau v. 
Great Western R. Co., 25 Grant Ch. 
(Ont.) 62, 64]. z 

[a] As included in “buildings.”— 
“The western terminuS means not 
only the extreme western point or end 
of the railway, but also the buildings 
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The plural “termini.”!1 
or terminating points.+? 
at which it begins or ends.1* 


ET DETERMINATUS.'® 


TERMINUS ET FEODUM NON POSSUNT CON- 
STARE SIMUL IN UNA EADEMQUE PER- 


SONA.17 


TERRA. A Latin word meaning arable land;1® 
The word begins several maxims;?° 
and occurs in many Latin phrases found in old Eng- 
lish law, in most of which it means arable land, cul- 
tivable soil, the earth considered as a subject of 


earth; soil.?® 


property. 


TERRA LEGEM AMITTENTES PERPETUAM 


for offices, etc., and if we take the 
proper meaning of the word station 
to be an intermediate place between 
the termini, a terminus must com- 
prehend a place ‘where passengers are 
taken up and let down’ and be includ- 
ed in the words ‘buildings for offices, 
etc.,’? inasmuch as a building for that 
purpose is indispensable to the work- 
ing of a railway at its termini.” 
Goyeau v. Great Western R. Co., 25 
Grant Ch. (Ont.) 62, 64. 


[b] “Depot” compared and distin- 
guished.—Goyeau v. Great Western 
R. Co., 25 Grant Ch. (Ont.) 62, 64. 

. “Depot” 18 C.J. p 781. 

11. See also Interesse Termini 33 
C.J. p 172 text and note 18 

12. Burrill L. D. 


13. See Railroads §§ 134, 135 (des- 
ignation and determination of loca- 
tion), § 156 (change or abandonment 


of location), §§ 217, 218 (covenant as, 


to location of). 


14. See Stanley v. Jay St. Connect- 
ing R. R., 166 N.Y.S. 119, 122, 100 
Misc. 493. 

[a] Presupposes public purpose or 


use.—Stanley v. Jay St. Connecting 
Fae 166 N.Y.S. 119, 122, 100 Misc. 
493. 


[b] Held not termini.—Under the 
provisions of the Railroad Law (Con- 
sol. L. c 49) the use of streets by a 
private freight railroad, with spurs 
extending across the sidewalks and 
injuring abutting owner’s rights, not 
operated for the convenience of the 
public, but for the convenience of 
manufacturing enterprises, held un- 
authorized, the court saying: ‘I do 
not think the ‘termini’ of this railroad 
in the various private establishments 
in the locality are ‘termini’ within the 
contemplation of the Legislature 
when it enacted the Railroad Law.” 
Stanley v. Jay St. Connecting R. R., 
166 N.Y.S. 119, 122, 100 Misc. 493. 


25. Burrill L. D. 


[a] “In imsurance law, the ‘termi- 
ni’ of the voyage are the two local 
points specified in the policy as the 
limits of the risk.” Burrill L. D. [cit 
1 Arnould Ins. p 333 (Perkins ed p 


339)]. See also Marine Insurance §§ 
94-100. 
16. A maxim meaning ‘A term of 


years ought to be certain and deter- 
minate.” Black L. D. (2d ed); Bou- 
vier L. D. [both cit Coke Litt. p 45]. 


17. A maxim meaning ‘‘A term and 
the fee cannot both be in one and the 
same person at the same _ time.” 


Bounds; ends; limiting 
Of a railroad,1* the points 
Of a voyage, the two 
local points at which it begins and ends.1° 


TERMINUS ANNORUM CERTUS DEBET ESSE 


TERMINUS—TERRE-TENANT 


RUNT.?? 


CEDITUR.?* 


TUM.?® 


Black L. D. See Newall v. Wright, 
3 Mass. 138, 141, 3 Am.D. 98; Colthirst 
% Bejushin, Plowd. 21, 29, 75 Reprint 
33. 


18. Black L. D. 

“Arable” 4 C.J. p 1475. 
“land” see Property §§ 23-27. 
19. Abbott L. D. 

“Barth” 19 C.J. p 855. 

“Soil” 58 C.J. p 800. 


20. See maxims post. 
21. See phrases infra this note. 
[a] Terra affirmata.—Land let to 


farm. Black 1) D. 


[b] Terra boscalis.—Woody. land. 
Black L. D. 


{c] Terra culta.—Cultivated land. 
Black L. D. 


{d] Terra debilis.—Weak or bar- 
ren land. Black L. D. 


[e] Terra dominica, or indominica- 
ta.—The demesne land of a manor. 
Black L. D. [cit Cowell]. 


[f] Terra excultabilis.—Land 
which may be plowed. Black L. D. 
[cit Mon. Ang. i. 426]. 


[g] Terra frusca or frisca.—Fresh 
land, not lately plowed. Black L. D. 
[cit Cowell]. 


{h] Terra hydata.—Land_ subject 
to the payment of hydage. Black L. 
D. [cit Selden]. See Abbott L. D. 
(where the phrase is given as “terra 
hydala’’). 


[i] Terra lucrabilis—Land gained 
from the sea or inclosed out of a 
waste. Black L. D. [cit Cowell]. 


[ij] Terra Normanorum.—‘“Land of 
Normans. This phrase is said to 
have been employed, during a period 
about coincident with the reign of 
Henry III, to designate lands which 
had escheated to the crown by any 
Norman who had incurred forfeiture 


by adhering to the French king.” <Ab- 
bott L. D. 
[k] Terra nova.—Land newly 


cleared; recently converted from wood 
ground to arable. Abbott L. D. 


[1] Werra putura.—Land ‘in for- 
ests, held by the tenure of furnish- 
ing food to the keepers’. therein. 
Black L. D. [cit 4 Inst. p 307]. 


{m] Terra sabulosa.—Gravelly or 
Sandy ground. Black L. D. 


[n] Terra Salica.—In Salic law. 
The land of the house; the land with- 


in that inclosure which belonged to a piece of 


INFAMIZA NOTAM INDE 


MERITO INCUR- 


TERRA EXTENDENDA. A writ addressed to an 
escheator, etc., that he inquire and find out the true 
yearly value of any land, ete., by the oath of twelve 
men, and to certify the extent into the chancery.”* 


TERRA MANENS VACUA OCCUPANTI CON- | 


TERRA STERILIS, EX VI TERMINI, EST TER- 
RA, INFG@CUNDA, NULLUM FERENS FRUC- 


TERRA TRANSIT CUM ONERE.?* 
TERRE.2? In law French, land.?* 


TERRE-TENANT.?? 
a person in actual possession or occupation of land ;*° 


In law French and English, 


German house. No portion of the in- 
heritance of Salic land passes to a 
woman, but this the male sex: ac- 
quires; that is the sons succeed in 
that inheritance. Black L. D. [cit 
Lex Salic tit 62 § 6]. 

[o] Werra testamentalis.—Gavel- 
kind land, being disposable by will. 
Black L. D. [cit Spelman]. 

[p] Terra vestita—Land sown 
with corn. Black L. D. [cit Cowell]. 


[a] Terra wainabilis.—Tillable 
land. Black L. D. [cit Cowell]. 
[r] Terra warrenata.—Land that 


has the liberty of free-warren. Black 
ERED 


Terre dominicales regis.—The 


[s] 
Black 


demesne lands of the crown. 
ED: 


22. A maxim meaning “Those who 
do not observe the law of the land 
justly ought to bear the brand of 
infamy.” Morgan Leg. Max. [cit 3 
Coke Inst. p 221]. 


ae Black L. D. [cit Reg. Writs p 
Oke 
24. A maxim meaning “Land lying 


unoccupied is given to the first occu- 
pant.” Black L. D. [cit Geary v. 
Barecroft, 1 Sid. 346, 347, 82 Reprint 
1148]. 


25. A maxim meaning “Sterile 
land is by force of the term barren, 
bearing no fruit.” Peloubet Leg. Max. 
[cit 2 Coke Inst. p 665]. — 


26. A maxim meaning ‘Land pass- 
es with the incumbrances.” Bouvier 
L. D. [cit Coke -Litt.. p 231; Broom 
Leg. Max. pp 437, 630]. 


27. See Terre-Tenant post. 

28. Burrill L. D. 

[a] “From Latin ‘terra.’ ’—Burrill 
L. D. See Terra ante. : 

“Gand” 35 C.J. p 933. See Property 
§§ 23-27. 

29. See also Terre ante. 


[a] “It is sometimes spelled ter- 
conan’ but unadvisedly.”—Abbott 


Terre-tenant: 

As party defendant in proceedings by 
scire facias to revive judgment see 
Judgments §§ 1033, 1043, 

Defense by to revival of judgment see 
Judgments § 1020. 


30. Burrill L. D. [cit Cowell]. 


[a] “Owner” distinguished.—‘He 
who is in actual possession of a 
land, as distinguished from 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a ae Oe ee 


; 

; 
a 
‘ 
> 


contract with the creditor. 


TERRE-TENANT—TERRIS LIBERANDIS 


a tenant, holder or occupier of land;’! also, but 


less frequently, the owner of the 


guished from the equitable, estate.?2 
sense, one who is seized or actually possessed of 
‘ In a scire facias on 
mortgage or judgment, in a more restricted sense,?+ 
a party claiming ownership by title derived from 
the encumbrancer;** one in whom the title to the 
encumbered estate has vested;** one, other than the 
debtor, who becomes seized or possessed of the debt- 
or’s lands, subject to the lien thereof ;?7 one who has 
purchased the estate, mediately or immediately, from 
the debtor, while it was bound by the judgment.?8 


TERRIBLE. In its ordinary signification, means 
adapted to excite terror;?® dreadful;*? frightful ;44 


lands as the owner thereof.?? 


terrific. #2 


TERRIER.*? In English law a register or survey 


of lands.** In ecclesiastical law, 
instrument directed by the bishop 


ao real or alleged.” Abbott 


“Actual possession” see Possession 
§ 8 text and notes 52-66. 


“Occupation” 46 C.J. p 895. 

“Owner” see Property §§ 48-52. 

31. Burrill L. D. [cit 2 Blackstone 
Comm. pp 91, 328]. 

“Holder” 29 C.J. p 760. 

“Occupier” 46 C.J. p 898. 

“Tenant” ante. 

32. Abbott L. D. [cit 2 Blackstone 
Comm. pp 91, 328]. 


33. Hulett v. Mutual L. Ins. Co., 6 
A. 554, 114 Pa. 142, 146 [quot Handel 
& Hayden Building & Loan Ass’n v. 
Elleford, 101 A. 951, 258 Pa. 148, 146]. 


34. Hulett v. Mutual L. Ins. Co., 
6 A. 554, 114 Pa. 142, 146 [quot Handel 
& Hayden Building & Loan Ass’n v. 
Elleford, 101 A. 951, 258 Pa. 148, 146]. 
See also cases infra notes 35-38. 


35. O’Hickey v. Bergold, 42 Pa.Co. 
702. 

36. Eberhart’s Appeal, 39 Pa. 509, 
512, 80 Am.D. 536. 


37. Hulett v. Mutual L. Ins. Co., 
6 A. 554, 114 Pa. 142, 146 [quot Handel 


& Hayden Building & Loan Ass’n v. 


Elleford, 101 A. 951, 258 Pa. 143, 146]. 
See Polk v. Pendleton, 31 Md. 118, 123; 
South Central Building & Loan Ass’n 
v. Milani, 150 A. 586, 587, 300 Pa. 250; 
Eberharts’ Appeal, 39 Pa. 509, 511, 80 
Am.D, 536; Mitchell v. Hamilton, 8 
Pa. 486, 491. 


[a] Adverse possessor not includ- 
ed.—‘“‘But where a party is in posses- 
sion, holding by title adverse to that 
of the judgment debtor, or para- 
mount to his, such party is not a 
‘terre-tenant’ within the meaning of 


the law.” Polk y. Pendleton, 31 Md. 
118, 123. 
[b] “erre-tenant” not “debtor.” 


—‘That he is not a debtor is very 
plain. . . . He comes into posses- 
sion of the land under the debtor 
without any contract with or consent 
of the creditor. Though he takes the 
land subject to the lien, it is not en- 
forced against him by virtue of any 
It is not 
indeed enforced against him at all 
but only against the land which he 
accepted with the encumbrance upon 
it.’ Eberharts’ Appeal, 39 Pa. 509, 
511, 80 Am.D. 536. 


38. Mayhugh v. Washington, 17 


eT FRE e e ’ 


legal, as distin- 
In a general 


yerk.7’*? 


purged.°° 
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glebe lands of the church, and the portions of tithes 
out of the parish.*® 


TERRIFIC. The word is akin to “terror’;4* and 
means appalling;** terrible.#® A phrase: “Terrific 


TERRIS BONIS ET CATALLIS REHABENDIS 
POST PURGATIONEM. A writ for a clerk to re- 
cover his lands, goods, and chattels, formerly seized, 
after he had cleared himself of the felony of which 
he was accused, and delivered to his ordinary to be 


TERRIS ET CATALLIS TENTIS ULTRA DEBI- 
TUM LEVATUM. A judicial writ for the restor- 
ing of lands or goods to a debtor who is distrained 


above the amount of the debt.®1 


an ecclesiastical 
to ascertain the 


Pa.Dist. 1001, 1004. See O’Hickey v. 
Bergold, 42 Pa.Co. 702. 


[a] Grantee of one other than en- 
cumbrancer not included.—O’Hickey 
v. Bergold, 42 Pa.Co. 702, 703. 


[b] Grantee prior to encumbrance 
not included.—(1) Applying Act 
April 4, 1798 (3 Smith Laws pp 331, 
332) §§ 2, 3, relating to the lien of 
judgments upon realty and their re- 
vival, the court said: ‘“‘Where the 
record, . clearly shows that 
the person named as terre-tenant de- 
rived his title eleven weeks prior to 
the date of the original judgment, the 
fact that he is not a terre-tenant 
within the meaning of the Act of 1798 
. . ». is so apparent that, upon ap- 
plication, a judgment of revival en- 
tered against him by default may 
properly be stricken from the record.” 
Handel & Hayden Building & Loan 
Ass’n v. Elleford, 101 A. 951, 952, 258 
Pa. 148, 146. To same effect South 
Central Building & Loan Ass’n_ v. 
Milani, 150 A. 586, 587, 300 Pa. 250. 
(2) “In early days our decisions on 
this point were far from harmonious, 
but the question is no longer an open 
one.” South Central Building & Loan 
Ass’n v. Milani, supra [cit Handel & 
Hayden Building & Loan Ass’n v. 
Elleford, supra]. 


[ec] Similar definition.—“A  pur- 
chaser of the estate, mediately or im- 
mediately, from the debtor while 
bound by the encumbrance.”’ O’Hick- 
ey v. Bergold, 42 Pa.Co. 702. 


[ad] Who included.—(1) “But who 
is a terre-tenant? Not every one who 
happens to be in possession of the 
land. There can be no terre-tenant, 
who is not a purchaser of the estate, 
mediately or immediately, from the 
debtor, while it was bound by the 
judgment.” Dengler v. Kiehner, 13 
Pa. 38, 41, 53 Am.D. 441 [quot Hulett 
v. Mutual L. Ins. Co., 6 A. 554, 
114 Pa. 142, 146]. (2) “And when 
he has taken a title thus bound, 
he must show how the lien of it has 
been discharged, whether by pay- 
ment, release, or efflux of time.” 
Dengler v. Kiehner, supra. (3) 
“Strictly speaking, only the debtor’s 
subsequent grantee of the fee simple 
is a ‘terre tenant.’” Mitchell v. 
Hamilton, 8 Pa. 486, 491 [quot Hulett 
v. Mutual L. Ins. Co., supra]. (4) 
“Those only are terre tenants there- 
fore, in a technical sense, whose title 
is subsequent to the incumbrance.” 
Hulett v. Mutual L.’ Ins. Co., supra 
[quot Handel & Hayden Building & 
Loan Ass’n v. Hlleford, 101 A. 951, 


TERRIS LIBERANDIS. A writ that lay for a 
man convicted by attaint, to bring the record and 
process before the king, and take a fine for his im- 


258 Pa. 143, 146]. (5) ‘Who are 
terre-tenants within the meaning of 
the law, whom it is necessary to 
make parties to the ‘scire facias’? 
All who are in possession, deriving 
title under the judgment debtor, such 
as heirs, devisees, or alienees, after 
the judgment.” Polk vy. Pendleton, 31 
Md. 118, 123. 


39. Denver, ete., R. Co. v. Roller, 
Cae 738, 754, 41 C.C.A. 22, 49 L.R. 


“Terror” post. 


40. Denver, ete., R. Co. v. Roller, 
pee F.. 788, 754, 41 C.C.A. 22, 49 L.R.A. 


41. Denver, etc., R. Co. v. Roller, 
supra. 
42. Krause v. Chicago, M. & St. P. 


ath Co., 202 N.W. 345, 162 Minn, 102, 
6. 

[a] “errific” equivalent.—“The 
word ‘terrific’ means terrible.” 
Krause v. Chicago, M. & St. P. Ry. 
cae 202 N.W. 345, 347, 162 Minn. 102, 

“Yerrific” post. 

43. See also Terra ante. 


[a] “From law French ‘terre,’ 
land.’”—Burrill L. D. See Terre ante. 

44. Burrill L. D. 

[a] “A& book or roll in which the 
several lands, either of an individual 
or corporation, are described, contain- 
ing the quantity of acres, boundaries, 
tenants’ names, ete. Called anciently 
‘terrar’.” Burrill L. D. [cit Cowell]. 


45. Potts v. Durant, Anstr. 789, 
796, 148 Reprint 1040. 


46. Krause v. Chicago, M. & St. P. 
Ry. Co., 202 N.W. 345, 162 Minn. 102, 
106. 


“Terror” post. \ 


47. Krause v. Chicago, M. & St. P. 
Ry. Co., 202 N.W. 345, 162 Minn. 102, 
106. 


48. Krause v. Chicago, M. & St. P. 
Ry. Co., supra. 

“terrible” equivalent see Terrible 
ante note 42 [a]. 

“Terrible” ante. 


49, Krause v. Chicago, M. & St. P. 
Ry. Co., 202 N.W. 345, 162 Minn. 102, 
105. 


50. 
51. 


Black L. D. [cit Reg. Orig.]. 
Black L. D. [cit Reg. Jud.]. 
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prisonment, and then to deliver to him his lands and 
tenements again, and release him of the strip and 
waste.°2 Also a writ for the delivery of lands to the 
heir, after homage and relief performed, or upon se- 
curity taken that he should perform them.** 


TERRITORIAL.** A term used to signify con- 
nection with, or limitation with reference to, a par- 


TERRIS LIBERANDIS—TERRITORIAL 


ticular country or territory.55 


Phrases: “Territorial arm “territorial 
courts,”>? “territorial forces,’”’°® eee juris- 
diction, 759 “territorial lonite 760 “territorial mar- 
shal”®? “territorial road,”®? and “territorial wa- 


ters.’’63 


52. Black L. D. [cit Reg. Orig. p 
232]. 


53. Black L. D. [cit Reg. Orig. p 
293]. 


54 See also Extraterritorial 25 C. 


J. p 298; Extraterritoriality 25 C.J. 
p 299; Territories post. 
Territorial: 
Courts: 
In general see Federal Courts §§ 
353-363. 


Necessity of statement of facts on 
appeal from see Appeal and Hrror 
§ 1786 text and notes 55, 56. 


OF Forto Rico see Federal Courts § 
9, 


Extent and boundaries of state see 
_ States §§ 21-32. 
Jurisdiction of: 
Court: 
In general see Courts § 18. 
To issue writs of prohibition see 
Prohibition § 96 
State see States §§ 3-8. 

Limitation of federal courts’ jurisdic- 
tion see Federal Courts §§ 16-28. 
Limits as affecting exercise of juris- 

diction see Courts §§ 119-133. 


Black L. D. 

See Militia § 14. 

See Federal Courts §§ 353-363. 
See Militia § 14. 


Bosarge v. State, 121 So. 427, 
23 ‘Ala. App. 18, 19 (of state). 


“«‘Perritorial jurisdiction’ of court’ 
see Courts § 18. 


60. American Fidelity, etc., Co. v. 
Williams, (Tex.Civ.App.) 34 S.W.(2d) 
396, 401 (construed in automobile in- 
surance policy); Robinson v. City of 
Norfolk, 60 S.E. 762, 108 Va. 14, 16, 
128 Am.S.R. 934, 15 L.R.A.N.S. 294. 


[a] In construing constitutional 
provision, dividing the state into 
counties and magisterial districts, 
cities, and towns, and fixing the “ter- 
ritorial limits” of each, making them 
distinct and separate from each other 
for the purpose of taxation, the court 
said: ““‘What is meant by the words 
‘territorial limits’ is the actual bound- 
aries of each of such subdivisions, as 
the same are fixed by law.” Robinson 
v. City of Norfolk, 60°-S.E. 762, 763, 
108 Va. 14, 16, 128 Am.S.R. 934, 15 
L.R.A.N.S. 294. 


61. Ex p. Duncan, 1 Utah 81, 88. 


[a] Held neither federal, nor dis- 
trict, nor township officer.—Ex pp. 
Duncan, 1 Utah 81, 88. 


62. Dickson v. Davis County, 205 
N.W. 456, 201 Iowa 741, 746. 


[a] “County road” compared and 
distinguished.—Dickson ave Davis 
ey 205 N.W. 456, 201 Iowa 741, 

6. 


[b]. Held “territorial road.”—Road 
laid in 1844, in pursuance of L. (1843— 
44) c 115, held to constitute a “ter- 
ritorial road,” in view of Rev. St. 
(1843) ¢c 123 § 6, seventy feet in width, 
notwithstanding that a part of the 
road includes several miles of coun- 
ty road; Rev. St. (1843) ¢ 125 § 1, be- 
ing inapplicable. Dickson v. Davis 
County, 205 N.W. 456, 458, 201 Iowa 
741, 746. 


63. The J. Duffy, 14 F.(2d) 426, 
427. 
[a] “Waters of Long Island Sound 


proper are ‘territorial waters,’ and 
. « ». our municipal law reaches 
them.” The J. Duffy, 14 F.(2d) 426, 
427. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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I. DEFINITIONS, NATURE, AND DISTINCTIONS? 


[§ 1] While the term “territory” is often loosely 
used,* and has even been construed to include mu- 
nicipal subdivisions of a territory,? and, “territories 
of the” United States is sometimes used to refer to 
the entire domain over which the United States ex- 
ercises dominion,* the word “territory,” when used 
to designate a political organization, has a distine- 
tive, fixed, and legal meaning under the political 
institutions of the United States,> and the term 
“territory” or “territories” does not necessarily in- 
elude all the territorial possessions of the United 
States, but may include only a portion or the por- 
tions thereof which are organized and exercise gov- 
ernmental functions under act of congress,* and 
the term “territories” has been defined to be politi- 
cal subdivisions of the outlying dominion of the 
United States,’ and in this sense the term “terri- 
is not a description of a definite area of land 


”? 


tory, 


as such.® 


or “states.” 


treatise. 


in this treatise. 


but of a political unit governing and being governed 
The question as to whether a particular 
subdivision or entity is a territory is not determined 
by the particular form of government with which 
it is, more or less temporarily, invested.® ) 


“Territories” or “territory” as including “state” 
While the term “territories of the” 
United States may, under certain circumstances, in- 
clude the states of the Union,!® as used in the fed-' 
eral constitution and in ordinary acts of congress 
“territory” does not include a foreign state.14 


Sense in which term “territories” used in this 
Generally speaking, it is in the sense 
of political entities or political subdivisions ereat- 
ed by congress that the term “territories” is used 


II. EXISTENCE AND STATUS OF TERRITORIES BEFORE ADOPTION OF CONSTITUTION 


[§ 2] Even before the adoption of the federal 
constitution and during the existence of the Confed- 
eration, a distinction was recognized between the 
states which were members of the Confederation and 


1. Cross references: 
Existing territories see infra § 8. 
Incorporated and unincorporated ter- 
ritories see infra § 11. 


Organized and unorganized territories 
see infra § 10. 


Particular insular possessions as ter- 
ritories see infra § 8 

“State” including ‘territory’ see in- 
fra § 9. 


2. Peck Steamship Co. v. New 
York, etce., Steamship Co., 2 Porto 
Rico Fed. 109, 128. 


8. Honolulu Rapid Transit, 
Co. v. Terr., 21 Hawaii 136. 


4. Ex parte Heikich Terue, 200 P. 
954, 956, 187 Cal. 20, 17 A.L.R. 630. 


5. Ex parte Morgan, 20 F. 298. 


6. In re Lane, 10 S.Ct. 760, 135 U. 
S. 448, 34 L.Ed. 219; Ex parte Morgan, 
20 F. 298. 


[a] Domain of Cherokee Nation 
was neither a state nor a territory. 
It had an autonomy but it did not 
come within the meaning of either a 
state or territory but was a part of 
what was called “Indian country.” 
Ex parte Morgan, 20 F. 298. But see 
Whitsett v. Forehand, 79 N.C. 230, 232 
(as to meaning of “territory” used in 
state statute). 


7, Brunswick First Nat. Bank v. 
Yankton County, 101 U.S. 129, 133, 25 
L.Ed. 1046, 2 Dak. 365 [quot People 
v. Daniels, 22 P. 159, 6 Utah 288, 292, 
5 L.R.A. 444]. 


[a] Other definitions of “terri- 
ritory” or “territories.’”—(1) ‘A por- 
tion of the country not included with- 
in the limits of any state, and not yet 
admitted as a state into the Union, 
but organized under the laws of con- 
gress, with a separate legislature, un- 
der a territorial governor and other 
officers appointed by the president 
and senate of the United States.” Ex 
p. Morgan, 20 F. 298, 305 [quot People 
ex rel. Kopel v. Bingham, 29 S.Ct. 190, 
211 U.S. 468, 475, 53 L.Ed. 286]. (2) 
“Mere dependencies of the United 
States, exercising delegated powers.” 
People v. Daniels, 22 P. 159, 6 Utah 


etc., 


288, 291, 5 L.R.A. 444. (3) “Portions 
of the United States not yet created 
into states.” Territory v. Long Bell 
Lumber Co., 99 PB. 911, 22 Okl. 890, 897. 
(4) “A municipal or public corporation 
created by Congress and deriving all 
its powers from the source of its 
creation.” Porto Rico American 
Tobacco Co. v. Benedicto, 10 Porto 
Rico Fed. 374, 382. (5) “A body 
politic, or artificial person, a corpo- 
ration.” Territory v. Hildebrand, 2 
Mont. 426, 427. (6) “An outlying 
province of the national government.” 
Territory v. O’Connor, 41 N.W. 746, 
748, 5 Dak. 397, 3 L.R.A. 355. (7) “A 
vast municipal or public corporation 
created by congress, and deriving all 
its powers from the source of its crea- 
tion. It is a great body politic and 
corporate, invested with subordinate 
legislative powers, to facilitate the 
due and proper administration of its 
own internal affairs, and to promote 
the general welfare of the municipal- 
ity.” Treadway v. Schnauber, 46 N. 
W. 464, 475, 1 Dak. 236. 


[b] As used in provision of con- 
stitution of United States “ ‘That Con- 
gress shall have power to dispose of 
and make all needful rules and regu- 
lations respecting the territory or 
other property, belonging to the 
United States.’ The term ‘territory’ 
. . . is merely descriptive of one 
kind of property, and is equivalent to 
the word ‘lands.’” United States v. 
Gratiot, 14 Pet. (U.S.) 526, 537, 10 L. 
Ed. 573. 


8. Interstate Commerce Commis- 
sion v. U. S. ex rel. Hulboldt SS. Co., 
82 S.Ct. 556, 558, 224 U.S. 474, 482, 56 
L.Ed. 849. 


9 Binns v. U. S., 24 S.Ct. 816, 194 
U.S. 486, 491, 48 L.Ed. 1087; U.S. v. 
Interstate Commerce Commn., 37 App. 
D.c. 266 [aff 32 S.Ct. 556, 224 U.S. 
474, 56 L.Hd. 849]; Peck Steamship 
Line v. New York, ete., Steamship Co., 
2 Porto Rico Fed. 109, 127. 


Form of government of territories 
in general see infra § 17. 


10. Ex parte Heikich Terui, 200 P. 
954, 956, 187 Cal. 20, 17 A.L.R. 630. 


the territories or land belonging to the federal Un- 
ion or United States1? and the continental congress 
by the Ordinance of 1787, provided for the govern- 
ment of the Northwest Territory.12 


11. HEidman v. Martinez, 22 S.Ct. 
515, 184 U.S. 578, 591, 46 L.Ed. 697. 


12. See cases infra this note. 


[a] Particular ordinances.—(1)_ 
As early as 1784 an ordinance was 
adopted by the congress of the con- 
federation providing for the division 
of all the territory ceded or to be 
ceded, into states, with boundaries as- 
certained by the ordinance. These 
states were severally authorized to 
adopt for their temporary govern- 
ment the constitution and laws of 
any one of the states, and provision 
was made for their ultimate admis- 
sion by delegates into the congress 
of the United States. Clinton v. 
Englebrecht, 13 Wall, (U.S.) 434, 441, 
20 L.Ed. 659. (2) ‘We find a con- 
tinental resolution of October 10, 
1780, to be the foundation of our ter- 
ritorial system. This declares that 
the ‘demesne or territorial lands shall 
be disposed of for the common benefit 
of the United States and be settled 
and formed into distinct republican 
states, which shall become members 
of the federal Union and have the 
same rights of sovereignty, freedom, 
and independence as other states.’ ” 
Ex parte Morgan, 20 F. 298, 304 [cit 
Schouler Hist. U. S. p 98]. 


13. See cases infra this note. 


' [a] Purpose, operation, and con- 
struction.—(1) This enactment has 
been called “the most famous statute 
in American history” and was passed 
by the continental congress to govern 
the relations between the Northwest 
Territory and the Confederation, just 
as those of the different states to 
each other were governed by the arti-’ 
cles of confederation. La Plaisance 
Bay Harbor Co. v. Monroe, Walk. 
(Mich.) 155. (2) The articles of con- 
federation rather than the constitu- 
tion, framed later, controlled in con- 
struing the ordinance. La Plaisance 
Bay Harbor Co. v. Monroe, supra. 


Cross references: 

Admission to statehood affecting op- 
eration of ordinance see Constitu- 
tional Law § 96; States § 35 note 
91 [b]. 


’ 
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[§§ 3-4 


“III. ACQUISITION OF TERRITORY BY UNITED STATES; PROPERTY RIGHTS OF 


[§ 3] Territory which has been organized for gov- 
ernmental purposes by congress?® has been acquired 
by the United States'® in various ways, including 
acquisition by cessiont? and by the prosecution of 


INHABITANTS?*4 


war.1® Usually, under general rules of international 


[§ 4] A. Laws of Former Sovereignty.?* 
cordance with general rules of international law,?4 
except in so far as the laws of the former sovereign 


IV. WHAT LAW IN FORCE?? 


In ae- 


Affecting right to statehood see States|S. 3, 34 L.Ed. 478. 


§ 33 note 78 [a]. 
Extension to Alabama territory see 
infra § 15 note 74 [b]. 
14. Cross references: 
Citizenship and naturalization see 
Aliens § 139; Citizens § 13. ; 
Laws applicable see infra §§ 4-6. 
Status of inhabitants of domain 
transferred from one _ sovereign 
power to another in general see In- 
ternational Law § 35. 


15. Power of Congress to organize 
see infra § 13. 


16. Cross references: 
Acquisition: 
And ownership of property by 


United States in general 
United States [39 Cyc 728]. 
By sovereign power of territory 
from another sovereign power in 
general see International Law §§ 

29-34, 


Cession of property to United States 
by state see United States [89 Cyc 
730]. 


17. Wilson v. Shaw, 27 S.Ct. 233, 
204 U.S. 24, 51 L.Ed. 351; Mormon 
Church) v.0U..S.5 10 S.Ct. 792, 186 U.S. 
8, 34 L.Ed. 478; American Ins. Co. 
v. 356 Bales of Cotton, 1 Pet. (U.S.) 
511, 7 L.Ed. 242. 


[a] ‘Title to Canal Zone.—(1) In 
construing the grant of the Canal 
Zone in the treaty of cession with 
Panama, the court expressed the view 


see 


that the omission of some of the 


technical terms used in ordinary con- 
veyances of real estate does not im- 
pair the government’s title. Wilson 
v. Shaw, 27 S.Ct. 233, 204 U.S. 24, 51 
L.Ed. 351. (2) So failure to fix the 
boundaries in the treaty of cession 
did not impair the government’s title, 
especially where the description is 
sufficient for identification and the 
boundaries have been practically iden- 
tified by concurrent action of the in- 
terested nations. Wilson v. Shaw, 27 
S.Ct. 238, 204 U.S. 24, 51.L.Hd. 354. 
(3) In a later case, however, the 
court said: ‘Whether the grant in 
the treaty amounts to a complete ces- 
sion of territory and dominion to 
the United States, or is so limited 
that it leaves at least titular sover- 
eignty in the Republic of Panama, 
is a question which has been the 
Subject of diverging opinions and is 
much discussed in the briefs.” Luck- 
enbach S. S. Co. v. United States, 50S. 
Ct. 148, 280 U.S. 178, 74 L.Ed. 356. 


Ownership of public lands in gen- 
eral and in territories see Public 
Lands § 2. 


18. Dorr v. U. S., 24 S.Ct. 808, 195 
U.S. 138, 49 L.Ed. 128; Mormon 
Chunchav.. Ur7S., 109 S:.Ct.-792, 136. UW: 


Effect of conquest in general see 
oe Law § 33; War [40 Cye 
4]. 


eine See International Law §§ 29— 
20. Leitensdorfer v. Webb, 20 
How. (U-S.) 2 1763.) 15 “ibd: 891; 


Strother v. Lucas, 12 Pet. (U.S.) 410, 
9 L.Ed. 1137; Delassus v. U. S., 9 Pet. 
(U.S.) 117, 9 L.Ed. 71; American Ins, 
Co. v. 356 Bales of Cotton, 1 Pet. (U. 
S.). b11,..7 Lhd. /2425° In re :Chavez, 
149, H. 73,50 C.CisAs 4513 .U; SivecSaint 
John’s Gas Co., 5 Porto Rico Fed, 173. 
See Arpin v. Porto Rico Power, etc., 
Co., 2 Porto Rico Fed. 314 (recogniz- 
ing rule). 


21. See cases infra this note. 


[a] Term “property” in provisions 
of treaties for the protection of 
“property” of inhabitants, as applied 


to lands, comprises ‘‘every species 
of title, inchoate or complete. It is 
Supposed to embrace those rights 


which lie in contract; 
are executory; as well as those which 
are executed.” Soulard v. United 
States, 4 Pet, (U.S.) 511, 7 L.Ed. 938 
[quot Slidell v. Grandjean, 4 S.Ct. 475, 
479, 111 U.S. 412, 28 L.Ed. 321; Horns- 
by v. United States, 10 Wall. (U.S.) 
224, 242,19 L.Ed. 900; Smith v. United 
States, 10 Pet. (U.S.) 326, 330, 9 L.Ed. 
442; Australasia & China Tel. Co. v. 
U. S., 46 Ct.Cl. 646; Leese v. Clark, 
20 Cal. 387, 421; Teschemacher v. 
Thompson, 18 Cal. 11, 79 Am.D. 151, 
1561. To same effect Bryan v. Ken- 
nett, 5 S.Ct. 407, 113 U.S. 179, 28 L. Hd. 
908. See Delassus y. United States, 
9 Pet. (U.S.) 117, 9 L.Ed. 71 (inchoate 
title is “‘property’’). 


[b] Puerto Rico and Philippine 
Islands.—(1) As used in the treaty 
with Spain, entered into after the war 
of 1898, providing for the protection 
of private property, the words “prop- 
erty ... . of private individuals” 
evidently referred to ordinary private 
property, of present, ascertainable 
value, and capable of being trans- 
ferred between man and man. § Al- 
varez v. United States, 30 S.Ct. 361, 
216 U.S. 167. (2) In Puerto Rico the 
right to discharge the duties of a 
public office purchased during the 
period of Spanish rule was not en- 
titled to protection under such treaty. 
Alvarez y Sanchez v. U. S., 30 S.Ct. 
361, 216 U.S. 167, 54 L.Ed. 432. (3) 
Thus the protection accorded to the 
property or rights of private in- 
dividuals did not extend to the office 
of solicitors of the courts of first in- 
stance of the capital of Puerto Rico, 
lawfully purchased in perpetuity, 
prior to the occupancy of Puerto Rico, 
by the military authorities of the 
United States, and the cession of that 


those which 


law,!® the property rights of inhabitants of terri- 
tory so acquired by the United States have remained 
unaffected,?° especially where express provision in 
this regard is made in the treaty of cession.”+ 


are inconsistent with the constitution and laws of 
the United States?® or with the valid ordinances 
of a provisional government established by mili- 


island to the United States. Alvarez 
y Sanchez v. United States, 30 S.Ct. 
361, 216 U.S. 167, 54 L.Ed. 432. (4) 
So in Puerto Rico the right to exer- 
cise the office of notary exclusively 
of other persons was not protected. 
Rodriquez v. Peo., 16 Porto Rico 537. 
(5) Cables owned by a British cable 
company operating in the Philippine 
Islands under a Spanish concession 
are private property entitled to pro- 
tection. Eastern Extension, Austral- 
asia & China Telegraph Co. v. United 
States, 46 Ct.Cl. 646. (6) Public 
property belonging to the city of 
Manila as a municipal corporation did 
not pass to the United States under 
the cession by Spain of the Philippine 
Islands for a cash consideration, un- 
der the treaty of Paris (Act Dec. 10, 
1898, 30°U:S..St. at Lp '1754); “of alt 
“buildings, wharves, barracks, forts, 
structures, public highways, and oth- 
er immovable property which, in con- 
formity with law, belong to the pub- 
lic domain, and as such belong to the 
crown of Spain,” especially in view of 
the further stipulation protecting and 
safeguarding the property and prop- 
erty rights of municipal corporations 
precisely as were those of individuals. 
Vilas v. City of Manila, 31 S.Ct. 416, 
220 U.S. 345, 55 L.Ed. 491. 


Recognition of land grants made 
ae Aes sovereign see Public Lands 
656— : 


22. Legislation by territorial leg- 
islature see infra §§ 20-25. 


Operation of common law in terri- 
tories see Common Law § 28. 


23. Conflict of statutes of terri- 
torial legislature with constitutional 
est at statutory provisions see in- 

ra le 


Construction of statutes adopted 
from another country in general see 
Statutes §§ 627-629. 


24. See International Law § 34. 


25. Vilas v. City of Manila, 31 S. 
Ct. 416, 220 U.S. 345, 55 L.Ed. 491; 
Ortega v. Laru, 26 S.Ct. 707, 202 U.S. 
339, 50 L.Ed. 1055; Arpin v. Porto 
RicosPower, ete.,9 Conn 2 
Fed. 314. 


[a] In Virgin Islands (1) by the 
provision of the Organic Act of 
March 3, 1917 (39 U.S. St. at’ L. ¢ 
71 § 2) that the local laws ‘‘in so far 
as compatible with the changed sov- 
ereignty”’ shall remain in force, con- 
gress intended that the operation of 
local laws should be subject to cer- 
tain guaranties as to natural or per- 
sonal rights contained in the federal 
constitution. Soto v. U. S., 273 FE. 
628. (2) What constitutional provi- 
sions operative automatically in ter- 
ritory not incorporated into United 
States in general see infra § 


Porto Rico 


For later cases, developments and changes in the law see Annotations, same title and section number, 


cae. | 


SS o-5]] 


tary authorities in possession and oceupation under 
the control of the president of the United States,?* 
or political in character,?* are in conflict with the 
political character and institutions of the United 
States,?* or have been duly altered by the govern- 
ment of the United States?® or by the territorial 
government,®° laws of the former sovereignty have 
continued in force in territory acquired by the Unit- 
ed States which congress has set up as a political 
entity or subdivision,*! in so far as such laws are 
intended for the protection of private rights*? or for 
the regulation of intercourse between, and the gen- 


26. Fordham v. Marrero, 273 F. 61; 
Leitensdorfer v. Webb, 20 How. (U. 
S.) 176, 15 L.Ed. 891; Ward v. Broad- 
well, 1 N.M. 75. 


Laws of provisional government in 
general see infra § 14. 


27. American Ins. Co. v. 356 Bales 
a hg i Pets CUiS:) bE 7 Led. 


28. See cases infra this note. 


[a] In Philippine Islands (1) the 
question as to the civil liability of a 
judge for his judicial acts is governed 
by the rule in the United States on 
the subject provided the Spanish law 
is in conflict, in view of the fact that 
the Philippine Commission establish- 
ed a judicial system modeled in its 
essential characteristics upon the ju- 
dicial system of the United States. 
Alzua v. Johnson, 21 Phitippine 308. 
(2) Liability of judges in general see 
Judges §§ 115-127. (3) So, in view of 
the fact that General Order No. 58, 
established a system of criminal pro- 
cedure embodying the principles rec- 
ognized in the system generally in 
vogue in the United States, the right 
of attachment of property of accused 
to secure the satisfaction of civil lia- 
bility under the Spanish Law of Crim- 
inal Procedure § 589 was abrogated. 
U. S. v. Namit, 38 Philippine 926. (4) 
Restitution and indemnity in crimi- 
nal prosecution in general see Crim- 
inal Law § 3255. 


[b] In Puerto Rico (1) a Spanish 
law requiring copies of each issue of 
newspapers to be furnished in the act 
of publication to the government au- 
thorities resulted in a censorship and 
could not be enforced under American 
legislation. ak Op.Atty.-Gen.Porto 
Rico 28. (2) A meeting of laborers 
merely to demand an increase of wa- 
ges was not unlawful notwithstand- 
ing any Spanish law to the contrary. 
1 Op.Atty.-Gen.PortoRico 124. 


29. Strother v. Lucas, 12 Pet. (U. 
S.) 410, 9 L.Ed. 1137; American Ins. 
Co. v. 356 Bales of Cotton, 1 Pet. (U. 
Si 511, 7 Ud: 242; In re Chavez, 
149 F. 73, 50 C.C.A. 451. 


Power of congress over territories 
in general see passim infra §§ 13-19. 


30. In re Chavez, 149 F. 73, 80 C.C. 
A. 451: Giménez v. Brines, 10 Porto 
Rico 124. 


Power of territorial legislature in 
general see infra § 20. 


81. Strother v. Lucas, 12 Pet. (U. 
S.) 410, 9 L.Ed. 11387; American Ins. 
Co. v. 356 Bales of Cotton, 1 Pet. 
(U.S.) 511, 7 L.Ed. 242; In re Chavez, 
149 F. 73, 80 C.C.A. 451;. Philippine 
Sugar Estates Development Co, v. U. 
S., 39 Ct.Cl. 225. See Marmion Vv. 
Pelegri, 1 Porto Rico 225. Compare 
Rivera y. Cadierno, 3 Porto Rico Fed. 
43, 45 (where the court said: “We 
are not, as at present advised, pre- 
pared to subscribe as a whole to the 
doctrine that all the laws not strict- 
ly unconstitutional or wholly incon- 
sistent with our system of govern- 
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ment, left by Spain in Porto Rico, 
and not since repealed by Congress 
itself or by the local legislature, are 
still in force. Nor do we think that 
a true interpretation of the several 
applicable acts of Congress and de- 
cisions of the Supreme Court of the 
United States forces us to go to that 
extent’). See also Statutes § 13. 


[a] In Canal Zone (1) the rule of 
the text has been recognized in civil 
matters in respect of the laws of 
Colombia formerly in force there. 
Reece v. Shay, 2 Canal Zone 72. (2) 
If, however, there is doubt and un- 
certainty as to the construction and 
interpretation of the laws, they 
should be construed in accordance 
with principles of jurisprudence in 
the United States. Fitzpatrick wv. 
Panama R. Co., 2 Canal Zone 111. See 
Kung Ching Chong v. Wing Chong, 2 
Canal Zone 25 (where the president’s 
letter of May 9, 1903, to the secretary 
of war in respect of the government 
of the Canal Zone was under consid- 
eration). 


32. Vilas v. City of Manila, 31 S. 
Ct. 416, 220 U.S. 345, 55 L.Ed. 491; 
Ortega v. Lara, 26 S.Ct. 707, 202 U.S. 
339, 50 Lid. 1055. 


33. American Ins. Co. v. 356 Bales 
ooo IP Ete CUS). aac rd. 


34. Philippine Sugar Hstates De- 
velopment Co. v. U. S., 39 Ct.Cl. 225. 
Compare Wagner v. Kenner, 2 Rob. 
(La.) 120 (while the laws of Spain 
were not abrogated in the territory 
of Orleans by the taking possession 
of the country by the United States, 
the commercial law of the United 
States became the commercial law 
of New Orleans). 


35. In re Chavez, 149 EF. 73, 80 °C. 
C.A. 451. See Giménez v. Brenes, 10 
Porto Rico 124 (mortgage law not re- 
pealed). 


36. In re Chavez, 149 F. 73, 80 C. 
C.A. 451. See Vilas v. City of Manila, 
31 S.Ct. 416, 220 U.S. 345, 55 L.Ed. 491. 


37. See orders and statutory pro- 
visions. 


[a] In Hawaii a provision of the 
Organic Act of April 30, 1900 (31 U. 
S: St. at L141 ¢c'339 § 6; USCA tit 
48 § 496), that former laws not in- 
consistent with the constitution or 
laws of the United States or with the 
Organic Act are continued in force, 
subject to appeal or amendment by 
the territorial legislature or by con- 
gress, applied to a former statute de- 
fining manslaughter. Territory v. 
Bratz, 29 Hawaii 7. 


[b] In Puerto Rico (1) the origi- 
nal Organic Act of Porto Rico (act 
of April 12, 1900 [81.U. S. St. at L. 
79 c 191 § 8]) provided for the con- 
tinuance in force of local laws until 
changed by duly constituted author- 
ity. See Russell & Co. v. Henna, 10 
Porto Rico Fed. 484. (2) The Span- 
ish Civil Code remained in force in 
Puerto Rico under General Order No. 
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eral conduct of, individuals,?* the rule applying with 
particular force to laws affecting commercial trans- 
actions or relations,*4 individual property rights,?® 
and domestic relations;*® and, by express provision 
of certain administrative orders or of the organic 
acts of the territories, former laws have been con- 
tinued in force.37 


[§ 5] B. Application of Constitution and Laws of 
United States.?§ 
eral constitution is in force wherever and whenever 
the sovereign power of the United States is exert- 
ed,®® it does not, as a whole, apply automatically 


While in a general sense the fed- 


1 of the commanding general of the 
army of occupation, dated Oct. 18, 
1898, and the Organic Act of April 12, 
1900 -(31- US. St. at Ts 79 e100 $282 
Portela v. Registrar of San Juan, 22 
Porto Rico 81; Olivieri v. Biaggi, 17 
Porto Rico 676. See Matter of Ripoll, 
7 Porto Rico Fed. 37 (as to civil code 
of Puerto Rico); Julbe v. Guzman, 
16 Porto Rico 502 (Spanish Civil Code 
remained in force until 1902). (3) 
Mortgage law was continued in force 
by such provision of the Organic Act. 
Berwind-White Coal Co. v. Borinquen 
Sugar Co., 6 Porto Rico Fed. 258; 
Giménez v. Brenes, 10 Porto Rico 124. 
(4) Continuance of mortgage law as 
affecting registration of land titles 
see Registration of Land Titles § 178. 
(5) Certain internal revenue provi- 
sions were continued in force by Gen- 
eral Orders Nos. 1, 11, 12 of 1898, is- 
sued by the commanding general of 
the army of occupation. .Guillermety 
v. Porto Rico, 3 Porto Rico 157. (6) 
Regulations for the Application of the 
Police Law of Railroads arts 138, 139 
(Rev. St. & Codes [1911] §§ 9027, 
9028) were continued in force. Vidal 
& Co., Ltd. v. American R.. Co., 28 
Porto Rico 190. (7) Other laws con- 
tinued in effect by above provision 
of Organic Act see People of Porto 
Rico v. Fortuna Estates, 279 F. 500 
[cert den 42 S.Ct. 590, 259 U.S. 587, 66 
L.Ed. 1077]; Ex p. Bird, 5 Porto Rico 
241. (8) Under the above section of 
the Organic Act a former law duly 
repealed by the legislature of Puerto 
Rico was no longer effective. Ortega 
v. Lara, 26 S.Ct. 707, 202 U.S. 339, 50 
L.Ed. 1055. 


Continuation of laws in effect by 
organic act in general see infra § 15. 


38. Cross references: 


Applicability of constitutional provi- 
sion as to presentment or indict- 
ment by grand jury see Indictments 
and Informations § 13. 


Constitutional restrictions on power 
of: i 


Congress see infra passim §§ 13-19. 
vere legislature see infra § 


Incorporated and unincorporated ter- 
ritories in general see infra § 11. 


Operation of constitutional provision 
against unreasonable searches and 
seizures see Searches and Seizures 


39. Balzac v. People of Porto Rico, 
42 S.Ct. 343, 348, 258 U.S. 298, 66 L. 
Ed. 627. 


“The Constitution of the United 
States is in force in Porto Rico as it 
is wherever and whenever the sover- 
eign power of that government is ex- 
erted. 4 The Constitution, how- 
ever, contains grants of power, and 
limitations which in the nature of 
things are not always and everywhere 
applicable and the real issue in the 
Insular Case was not whether the 
Constitution extended to the Philip- 
pines or Porto Rico when we went 
there, but which ones of its provi- 
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to newly acquired territory,*® or to territory which 
merely belongs to, as distinguished from territory 
which is incorporated into, the United States,*1 even 
though such territory has been given an organized 
government ;*? only a part of the restrictions or 
limitations of the federal constitution apply in re- 
spect of such unincorporated territory,** the appli- 
cable provisions in general being those which guar- 
certain fundamental personal 


antee or secure 


sions were applicable by way. of lim- 
itation upon the exercise of execu- 
tive and legislative power in dealing 
with new conditions and _require- 
ments. The guaranties of certain 
fundamental personal rights declared 
in the Constitution, as, for instance, 
that no person could be deprived of 
life, liberty, or property without due 
process of law, had from the begin- 
ning full application in the Philip- 
pines and Porto Rico.” Balzac v. Por- 
to Rico, supra. 


40. Dorr v. U. S., 24 S.Ct. 808, 195 
U.S. 138, 49 L.Ed. 128 [aff 2 Philip- 
pine 269, 272]; Downes v. Bidwell, 21 
S.Ct. 770, 182 U.S. 244, 45 L.Ed. 1088; 
Canal Zone v. Mena, 2 Canal Zone 170; 
Canal Zone v. Coulson, 1 Canal Zone 
50; U.S. v. Bull, 15 Philippine 7. See 
Rasmussen v. U. S., 25 S.Ct. 514, 197 
U.S. 516, 49 L.Ed. 862 (recognizing 
rule); Hawaii v. Mankichi, 23 S.Ct. 
787, 190 U.S. 197, 47 L.Ed. 1016. 


41. Balzac v. People of Porto Rico, 
42 S.Ct. 343, 258 U.S. 298, 66 L.Ed. 627; 
Board of Public Utility Com’rs v. 
Ynchausti & Co., 40 S.Ct. 277, 251 U.S. 
401, 64 L.Ed. 327; Ocampo v. United 
States, 34 S.Ct. 712, 234 U.S. 91, 98, 
58 L.Ed. 1231; Dorr -v. United States, 
24 S.Ct. 808, 195 U.S. 138, 49 L.Ed. 
128, 1 Ann.Cas. 697; Downes v. Bid- 
well, 21 S.Ct. 770, 182 U.S. 244, 45 
L.Ed. 1088; Neuss, Hesslein & Co. v. 
Edwards, 30 F.(2d) 620 [aff 24 F.(2d) 
989, and cert den 49 S.Ct. 513, 279 U.S. 
872, 73 L.Ed. 1008]; Francis v. Peo- 
ple, 11 F.(2d) 860 [cert den 47 S.Ct. 
91, 273 U.S. 693, 71 L.Ed. 843]; Gal- 
lardo v. Santini Fertilizer Co., 11 F. 
(2d) 587 [decree vacated f w j 16 F. 
(2d) 368. See Gallardo v. Santini 
Fertilizer Co., 48 S.Ct. 24, 275 U.S. 
62, 72 L.Ed. 157 (where decree of 
trial court was reversed and bill dis- 
missed for want of jurisdiction of 
trial court)]; Lastra v. New York & 
Porto Rico SS. Co., 2 F.(2d) 812 [ap- 
peal dism 46 S.Ct. 106, 269 U.S. 536, 
70 L.Ed. 405]; New York & Porto 
Rico SS. Co. v. Benedicto, 12 Porto 
Rico Fed. 262; Cintron v. Banco, 15 

' Porto Rico 495; Peo. v. Rivera, 7 
Porto Rico 325; Ex p. Diaz, 7 Porto 
Rico 153; Ex p. Bird, 5 Porto Rico 
241, 261; Ex p. Acevedo, 1 Porto Rico 
275. See Porto Rico v. Muratti, 38 
S.Ct. 192, 245 U.S. 639, 62 L.Ed. 526 
[rev 25 Porto Rico 527]; Porto Rico 
v. Tabia, 38 S.Ct. 192, 245 U.S. 639, 
62 L.Hd. 534 [rev 9 Porto Rico Fed. 
452] (both cases apparently recog- 
nizing rule). 


“Provisions of the Constitution 
which have reference to their politi- 
eal status, to civil rights, or to citi- 
zenship, or to suffrage, and the like, 
have no reference whatever to a peo- 
ple inhabiting an island or a tract 
of country which has been acquired 
by discovery, conquest, treaty or oth- 
erwise. And if it were necessary to 
invoke that document it can easily 
be seen and understood from the 
Treaty of Paris itself, that the con- 
dition of the people of Porto Rico as 
to their civil rights and _ political 
status depends entirely upon the will 
of Congress, aS expressed in legisla- 
tive enactment (see Treaty of Paris, 


TERRITORIES - 


rights. ** 


Art. IX); and until Congress sees 
fit to extend the provisions of the 
Constitution of the United States, 
and the laws passed in pursuance 
thereof, to the inhabitants of, this 
Island, they must be limited to the 
enjoyment of such liberty as is grant- 
ed them in the Organic Act, by which 
they were given the privilege of a 
limited autonomy and of civil gov- 
ernment.” Ex p. Bird, supra. 


[a] Particular provisions.—(1) 
Provisions of the federal constitution 
relating to jury trials were not ex- 
tended to Puerto Rico by the Organic 
Act of March 2, 1917 (39 U. S. St. at 
L. 951 c 145). Balzac v. People, 42 
S.Ct. 348, 258 U.S. 298, 66 L.Ed. 627. 
(2) A constitutional provision prohib- 
iting states from laying imposts or 
duties on imports or exports is in- 
applicable to Puerto Rico. Gallardo 
v. Santini Fertilizer Co., 11 F.(2d) 
587 [decree vacated f w j 16 F.(2d) 
368. See Gallardo v. Santini Fertiliz- 
er Co., 48 S.Ct. 24, 275 U.S. 62, 72 L.Ed. 
157 (where decree of trial court was 
reversed and bill dismissed for want 


.of jurisdiction of trial court)]. (3) 


“Porto Rico and the Philippine Is- 
lands are not a part of the United 
States within that provision of the 
Constitution (article 1, § 8, cl. 1) 
which declares that ‘all duties, im- 
posts and excises shall be uniform 
throughout the United States.’” 
Neuss Hesslein & Co., Inc. v. Ed- 
wards, 24 F.(2d) 989, 990 [aff 30 F. 
(2a) 620, and cert den 49 S.Ct. 513, 
279 U.S. 872, 78 L.Ed. 1008]. 


42. Balzac v. People of Porto Rico, 
ore 343, 258 U.S. 298, 66 L.Ed. 


43. Dorr v. United States, 24 S.Ct. 
S087 195 “WeSh 7138) 49 ytd. 9 129) ok 
Ann.Cas. 697. 


[a] In Puerto Rico (1) beyond the 
limited number of limitations or re- 
strictions of the federal constitution 
which operate of their own force, the 
constitution applies only to the ex- 
tent which congress indicates by leg- 
islation. Lastra v. New York & Porto 
Rico SS. Co., 2 F.(2d) 812 [appeal 
dism 46 S.Ct. 106, 269 U.S. 536, 70 L. 
Ed. 405]; New York & Porto Rico 
S. S. Co. v. Benedicto, 12 Porto Rico 
Fed. 262; Porto Rico American To- 
bacco Co. v. Benedicto, 10 Porto Rico 
Fed. 565 [aff 256 F. 422]. (2) While 
it has been asserted that the consti- 
tutional amendments’ constituting 
part of the bill of rights apply to the 
fullest degree in Puerto Rico (U. S. 
v. Cerecedo, 6 Porto Rico Fed. 615; 
Ex p. Bird, 5 Porto Rico 241), (3) 
that such an assertion is too broad 
is apparent from an examination of 
subsequent cases which have dealt 
with questions as to the applications 
of constitutional provisions (see Bal- 
zac v. People of Porto Rico, 42 S.Ct. 
343, 258 U.S. 298, 66 L.Ed. 627; New 
York & Porto Rico S. S. Co. v. Ben- 
edicto, supra; People v. Collazo, 33 
Porto Rico 554), (4) especially in 
view of the so-called Bill of Rights 
in the Organic Act of 1917 (39 U. S. 
St. at L. 951 c 145 § 2; USCA tit 48 
§ 737) (see Balzac v. People of Porto 
Rico, supra). (5) The Nineteenth 


Provisions of the federal constitution, in 
so far as they can apply, may, however, be made 
applicable to territorial matters by express provi- 
sion in the organic act of a particular territory,*® 
or by a general statutory provision applicable to 
“organized territories”*® and, where a territory 1s 
incorporated into the United States,** the federal 
constitution applies to, and becomes operative in, 
such territory,‘® even in the absence of express 


Amendment, conferring on women the 
right to vote, is not in force in Puer- 
to Rico. Morales v. Board of Regis- 
tration, 33 Porto Rico 76. (6) Appli- 
cation of constitutional provisions as 
to jury trials see Juries § 20; as to 
unreasonable searches and_ seizures 
see Searches and Seizures § 5. 


44. Balzac v. People of Porto Rico, 
42 S.Ct. 343, 258 U.S. 298, 66 L.Ed. 
627: Soto ‘ve’ UL Ss 273) FS 628 -eWeas- 
v. Dorr, 2 Philippine 269 [aff 24 S.Ct. 
808, 195 U.S. 138, 49 L.Ed. 128]; Mo- 
rales v. Board of Registration, 33 Por- 
to Rico 76; Ex p. Acevedo, 1 Porto 
Rico 275. 


“It may be stated, and it is be- 
lieved to be the case, that certain per- 
sonal rights of the individual citi- 
zens are, by the mere fact of Ameri- 
can possession, extended to every one 
residing within the jurisdiction of 
the United States. They are such as 
the right to worship according to the 
dictates of his own conscience, the 
right to be secure in his house, per- 
son, papers and effects from unrea- 
sonable searches and seizures, and the 
equal protection of the laws.” Ex p. 
Bird, 5 Porto Rico 241, 261. 


[a] Clause of federal constitution 
forbidding taking of property with- 
out due process of law was operative 
in Porto Rico and limited the power 
of the military authorities subse- 
quent to the cessation of hostilities. 
Hernandez v. Ochva, 5 Porto Rico 
Fed. 463. 


[b] Liberty of speech, press, and 
religion.— (1) It has been held that 
the first amendment to the federal 
constitution guaranteeing the liberty 
of speech, the press and religion, was 
in.force in Puerto Rico. Ex p. Ace- 
vedo, 1 Porto Rico 275. See 1 Op. 
Atty.-Gen.PortoRico 89 (a newspaper 
libel cannot be punished by seizure 
of the paper). (2) Religiots proces- 
sions could not be interfered with by 
the government of Porto Rico when 
peaceably conducted. 1 Op. Atty.- 
Gen.PortoRico 16. (3) The Puerto 
Rican government may regulate, but 
not prohibit, the tolling of church 
bells. 1 Op.Atty.-Gen.PortoRico 68. 


45. See statutory provisions; and 
Hawaii v. Mankichi, 23 S.Ct. 787, 190 
U.S. 197, 47 L.Hd. 1016 (Organic Act 
of April 30, 1900 [31 U. S. St. at L. 
141 c 339 § 5]); Webster v. Reed, 11 
How. (U.S.) 437, 13 L.Ed. 761 (as to 
organic law of territory of Iowa). 


46. U. S. Rev. St. § 1891 (USCA 
tit 48 § 1490 [1931 Suppl.]). : 

[a] Alaska since 1884 has been an 
“organized territory” within the 
meaning of such provision. Nagle 
v. United States, 191 F. 141, 111 C.c, 
A. 621; U. S. v. North Pacific 
Wharves, etc., Co., 4 Alaska 552, 


47. Incorporation in general see 
infra § 11. 

48. Balzac v. People of Porto Ric 
42 S.Ct. 343, 258 U.S. 298, 66 Lisa’ 
627; Territory of Alaska v. Troy, 42 
S.Ct, 241, 258 U.S. 101, 66 L.Hd. 487; 
U. S. v. Owens, 2 Alaska 480; Rapp 
v. Venable, 110 P. 834, 15 N.M. 509. 
See Farrington v. Tokushige, 47 S.Ct. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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provision therefor by congress;4® but even in re- 
spect of an incorporated territory congress, in legis- 
lating for such a territory, is not controlled by con- 
stitutional restrictions applicable solely to states.°° 
The so-called bill of rights contained in some or- 
ganic acts makes applicable statutory equivalents of 
certain provisions of the federal constitution.®1 


Laws of United States. 


act.>8 


In general the acts of 
congress do not extend to newly acquired territory 
in the absence of an expression of intention so to 
extend them,®” and a particular act may expressly 
except the territories from the operation of the 
Specific federal statutes may, however, be 
extended to territories either by express provision 
in the particular statute‘ or by a statutory provi- 
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law.57 


State. 


sion applicable to a specific territory;°° and, as to 


406, 273 U.S. 284, 71 L.Ed. 646 (Ha- 
wali). 

[a] Florida.—After the United 
States acquired by treaty of cession 
from Spain the territory known as 
East and West Florida, such territory 
was held subject to the constitution 
of the United States. Brickell v. 
Trammell, 82 So. 221, 77 Fla. 544; 
Ellis v. Gerbing, 47 So. 353, 56 Fla. 
603, 22 L.R.A.N.S. 337. 


49. Rasmussen v. United States, 
25 S.Ct. 514, 197 U.S. 516, 525, 528, 49 
L.Ed. 862 (where, however, Brown, 
J., dissented from this view in a con- 
curring opinion). 


50. See infra § 18. 
51. See statutory provisions. 


[a] In Philippine Islands (1) the 
Spanish system gave the right to ac- 
cused to be tried before judges, who 
acted in effect as a court of inquiry 
and whose judgments were not final 
until passed in review before the 
audiencia or supreme court, with 
right of final review and power to 
grant a new trial for errors of law 
in the supreme court at Madrid. To 
this system the Philippine commis- 
sion, in executing the power conferred 
by the orders of the president and 
sanctioned by the act of congress of 
July 1, 1902 [32 U. S. St. at L. 691], 
added a guaranty of the right of ac- 
cused to be heard by himself and 
counsel, to demand the nature and 
cause of the accusation against him, 
to have a speedy and public trial, to 
meet the witnesses against him face 
to face, and to have compulsory proc- 
ess to compel the attendance of wit- 
nesses in his behalf. Dorr v. U. S., 
94° S.6t.) 8038; °195--US." 138... 49° L.ad. 
128. (2) All functions of an Anglo- 
Saxon jury, except in those few cases 
where assessors sit at the special re- 
quest of the parties, devolve on the 
trial judge. Jiminez v. Reyes, 27 
Philippine 52. 


Operation and effect of bill of 
rights in general see infra § 15. 


52. Allen v. U. S., 47 F.(2d) 735; 
Hoffman v. Pawnee County, 41 P. 
566, 3 Okl. 325. Compare U. S. v. 
Seveloff, 27 F.Cas.No. 16,252, 2 Sawy. 
311. 


[a] In Florida (1) it has been 
stated in general terms that after 
the United States acquired by treaty 
of cession from Spain_the territory 
known as East and West Florida, 
such territory was held subject to the 
laws of the United States (Apalachi- 
cola Land, ete., Co. v. McRae, 98 So. 
505, 86 Fla. 393; Brickell v. Trammell, 
82 So. 221, 77 Fla. 544; Ellis v. Ger- 
bing, 47 So. 353, 56 Fla. 603, 22 L.R. 
A.N.S. 337), (2) and such laws _ be- 
came operative there (Blood v. Hunt, 
121 So. 886, 97 Fla. 551). (3) That 


the rule indicated by the foregoing 
expressions must be considered as 
limited to some extent see American 
Ins. Co. v. Canter, 1 Pet. (U.S.) 315 
note, 7 L.Ed. 244 note, 1 F.Cas.No. 
302a [aff 1 Pet. 311, 7 L.Ed. 242]. 


53. See statutory provisions; and 
In re Lane, 10 S.Ct. 760, 135 U.S. 443, 
34 L.Ed. 219 (holding, however, that 
in the act of congress of Febr. 9, 
1889 (25. U. S, St. at L. 685 ¢ 120, for 
the punishment of rape, the exception 
of “the territories’ from its oy era- 
tion applied only to those regions in 
which an organized civil government 
has been established). 


54 American R. Co. v. Birch, 32 
S.Ct. 603, 224 U.S. 547, 56 L.Ed. 879; 
Interstate Commerce Commission v. 
United States ex rel. Humboldt SS. 
Co., 32 S.Ct. 556, 224 U.S. 474, 56 L. 
Ed. 849; Sandstrom. v. Pacific SS. 
Co., 260 F. 661, 171 C.C.A. 425. 


[a] “erritories.,—An act may 
be extended to Puerto Rico by a pro- 
vision that it shall apply in “‘the ter- 
ritories.” American R. Co. of Porto 
Rico v. Didricksen, 33 S.Ct. 224, 227 
U.S. 145, 57 L.Hd. 456. 


Applicability of federal Employers’ 
a acane Act see Master and Servant 
385. 


55. Meydenbauer y. Stevens, 78 F. 
787; The Louisa Simpson, 15 F.Cas. 
No. 8,533, 2 Sawy. 57; Meee: CART. 
25 F.Cas.No. 14,730, 3 Sawy. 302. See 
Allen v. U. S., 47 F.(2d) 735 (act spe- 
cifically extending naturalization laws 
to Virgin Islands). 


[a] In Alaska.—(1) Soon after the 
acquisition of Alaska from Russia, 
congress made provision for the ex- 
tension to the territory of laws of 
the United States relating to customs, 
commerce, and navigation. U.S. Rev. 
St. § 1954. See U. S. v. British 
Schooners, 5 Alaska 11 (where stat- 
ute is cited). (2) Rules appertaining 
to the enforcement and administra- 
tion of such laws were presumed to 
have been extended. In re Atkins, 5 
Alaska 20. 


56. U. S. Rev. St. § 1891 (USCA 
tit 48 § 1490 [1931 Suppl.]). And see 
San Te v. Bell, 27 Philippine 354 
(where the statute is construed). 


[a] Alaska since 1884 has been 
an “organized territory” within the 
meaning of such provision. Nagle v. 
United States, 191 F. 141, 111 C.C.A. 
621; U. S. v. North Pacific Wharves, 
etc., Co., 4 Alaska 552; U.S. v. Pa- 
cific & A. R., ete. Co., 4 Alaska 518; 
McFarland v. Alaska Perseverance 
Min. Co., 3 Alaska 308. 


57. People of State of New York 
ex rel. Kopel v. Bingham, 29 S.Ct. 
190, 211 U.S. 468, 53 L.Ed, 286; Ama- 
do v. United States, 25 S.Ct. 13, 195 
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laws not locally inapplicable or otherwise excepted, 
by a general provision applicable to “organized ter- 
ritories”®® or by a general provision in the organic 
So also, there is authority for the view that 
even in the ease of a territory which is not incor- 
porated into the United States certain acts of con- 
gress are necessarily operative without an express 
extension of such acts,>* notwithstanding there has 
been an express withholding by congress of a blan- 
ket extension of the laws of the United States, cou- 
pled with the specific extension of certain laws.5? 


[§ 6] C. Application of Laws or Constitution of 
In some eases congress has provided that 
the laws of a particular state shall be extended to 
a territory,®° as, for example, in the cases of Alas- 


U.S. 172, 49 L.Ed. 145; Iponmatsu 
Ukichi v. U. S., 281 F. 525 [cert den 
43 S.Ct. 92, 260 U.S. 729, 67 L.Ed. 485]; 
U. S. v. Ishibashyi, 3 Hawaii Fed. 
517; U. S. v. Lee Kee, 3 Hawaii Fed. 
262; Harding v. Zimmermann, 6 Por- 
to Rico Fed. 24; U. S. v. Castro, 3 
Porto Rico Fed. 47; Peck Steamship 
Line v. New York, ete., Steamship 
Co., 2 Porto Rico Fed. 109, 127. See 
Ex p. Coll, 11 Porto Rico 49 (Bank- 
ruptcy Act extended to Porto Rico 
by organic law). 2 


[a] Anti-monopoly statute.—The 
Sherman Anti-Trust Act of July 2, 
1890 (26 U. S. St. at L. 209 § 647) has 
been held to be operative in Puerto 
Rico. Pastor v. New York, etc., SS. 
Co., 3 Porto Rico Fed. 95; Peck 
Steamship Line v. New York, etce., 
= ening Co., 2 Porto Rico Fed. 109, 


[b] Narcotic Drug import and ex- 
port act.—Under Act April 30, 1900 § 
5, providing that all laws of the Unit- 
ed States not locally inapplicable 
shall be in force in the territory of 
Hawaii, the act of Febr. 9, 1909, as 
amended by the act of Jan. 17, 1914, 
rendering unlawful the importation, 
and other acts in connection with the 
use, of certain narcotic drugs, applies 
to that territory. Iponmatsu Ukichi 
v. U. S., 281 F. 525 [cert den 43 S.Ct. 
92, 260 U.S. 729, 67 L.Hd. 485]. 


58. See cases infra this note. 


[a] Particular laws.—(1) U. S. 
Rev. St. § 3748, providing that a per- 
son other than a soldier or duly au- 
thorized officer of the United States 
who is in possession of property fur- 
nished by the United States to a sol- 
dier, which property has been improp- 
erly disposed of, shall not have any 
right, title, or interest therein, and 
authorizing United States army offi- 
cers to seize such property, is opera- 
tive in the Philippine Islands. Tan 
Te v. Bell, 27 Philippine 354. (2) 
Federal Cr. Code § 45, penalizing the 
reéntry of a military reservation aft- 
er removal, is in force. Peo. v. San- 
dal, 51 Philippine 34. (3) The act of 
July 16, 1918 (40 U. S. St. at L. 903 
ec 153), granting pensions to certain’ 
relatives of members of the American 
army in the war against Spain, the 
Philippine revolution, and the Chi- 
nese rebellion, and prohibiting the 
charge of more than a_ specified 
amount for prosecution of a claim 
under the statute, is applicable in the 
Philippine Islands. Peo. v. Tan, 51 
Philippine 71. 

59. Peo. v. Sandal, 51 Philippine 
34; Tan Te v. Bell, 27 Philippine 354. 

60. Ardmore Coal Co. v. Bevil, 61 
F. 757, 10 C.C.A. 41; Eddy v. Lafay- 
ette, 49 F. 798, 1 C.C.A. 432. 


[a] Adoption of procedure in civil 
cases (1) from a state to a territory 
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ka,°1 Indian Territory,®? and Oklahoma;®* and such 
an extension usually carries with it the judicial con- 
struction of such laws by the highest court of the 


state of their origin.®* 


TERRITORIES 


[§§ 6-8 


Retroactive operation. The Organic Act of Puerto 
Rico did not extend to that island any provision of 
any state constitution.°® 


V. TERRITORIAL EXTENT AND BOUNDARIES** 


[§ 7] The extent or boundaries of a territory are 
usually fixed in the organic act®’ or in the treaty 
of cession by which the territory was acquired.°®® 


Suit to determine boundary. A suit by the Unit- 


ed States against a state to determine the bounda- 
ries between such state and a territory of the United 
States was properly brought in equity.®® 


VI. POLITICAL STATUS AND RELATIONS AND CLASSIFICATION” 


[§ 8] A. In General. None of the territories is 
“sovereign” in the true sense of that term,"? that 
is, it is not a distinct or independent sovereignty’? 


or an independent government ;** 


included garnishment proceedings 
(Pace v. J. S. Merrill Drug Co., 48 
S.W. 1061, 2 Indian Terr. 218), (2) and 
also provision for damages arising 
from death by negligence (Ardmore 
ie Co. v. Bevil, 61 F. 757, 10 C.C.A. 
ays 


[b] Retroactive operation.—Such 
extension did not operate retroactive- 
ly in the absence of a clear expression 
of such intent. In re Can-ah-couqua, 
29 EF. 687 


61. See cases infra this note. 


[a] Laws of Oregon, in so far as 
applicable and not in conflict with 
laws of the United States, were, for 
a time, extended over Alaska by the 
Organic Act of 1884 (23 U. S. St. at L. 
2s Cie bo 7). Summers v. United 
States, 34 S.Ct. 38, 231 U.S. 92, 58 L. 
Ed. 137; Jackson v. U. S., 102 F. 473, 
42 C.C.A. 452; Kohn v. McKinnon, 90 
ie Ovoseewre Sane Clark, 462 hu 26055.. bi) 
re Can-ah-couqua, 29 F. 687; Kie v. 
Wipe Se ecieskee ool A hatte Subanon.) Ui Ss 
v. Nelson, 29 F. 202. (aff 30 F. 112)]; 
Alaska Gold Min. Co. v. Ebner, 2 
Alaska 611; Nelson v. Meehan, 2 Alas- 
ka 484. Compare Act Aug. 14, 1912 
(ie Uep ss ste at Ln ib13, 0504 e-857 8 3 
[USCA tit 48 §§ 24, 27]) as to au- 
thority of legislature of Alaska. 


62. See Indians § 116. 
63. See cases infra this note. 


[a] Kansas and Nebraska.—(1) 
Certain laws of Kansas were extend- 
ed to Oklahoma. Finch v. U. S., 33 
P. 688, 1 Okl. 396. (2) The criminal 
laws of Nebraska were provisionally 
adopted for Oklahoma. U. S. v. Prid- 
geon, 14 S.Ct. 746, 1538 U.S. 48, 38 L. 
SRL BaeE [ans questions certified 57 F. 


64 See Statutes § 627. 


65. Rodriguez v. Miller, 23 Porto 
Rico 551. 


66. Where territorial statute op- 
erative see infra § 20. 


67. See statutory provisions; and 
U. S. v. British Schooners, 5 Alaska 11 
oR by which Russia ceded Alas- 

a). 


[a] Puerto Rico.—(1) The Organ- 
ic Act of Puerto Rico of March 2, 1917 
(39 U. S. St. at L. 951 e 145), by vir- 
tue of § 1 (USCA tit 48 § 731), ap- 
plies not only to the island of .that 
name but also to all adjacent islands. 
Re Bauring, 10 Porto Rico Fed. 107. 
(2) The reservation to the United 
States of harbor areas and navigable 
streams contained in the ek of con- 
gress of July 1, 1902 (32 U. S. St. at 


ed States.74 


cand a territory 


L. 731 ¢ 1388), provided only for pro- 
prietary reservations and _ disposi- 
tions and not for limitations on the 
power of government. Gromer v. 
Standard Dredging Co., 32 S.Ct. 499, 
224 U.S. 362, 56 L.Ed. 801 [rev 5 Por- 
to Rico Fed. 142]. 


{[b] That executive department of 
federal government took possession 
of part of territory and excluded local 
officers from exercising their func- 
tions therein did not displace the 
territorial jurisdiction conferred by 
the organic act. Watts v. U. S., 
Wash.Terr. 288. 


[c] Territory of Orleans (1) ex- 
tended westward to the Sabine (Ter- 
ritory v. Durossat, 2 Mart. (la.) 119), 
(2) and included the village of Monte- 
sano near Baton Rouge (Newcombe 
v. Skipwith, 1 Mart. (Lla.) 151). 


{d] Treaty with Indian tribe (1) 
setting apart a reservation for them 
but not excluding it from the terri- 
torial boundaries of Montana as fixed 
by the organic act, was held to make 
it a part of and subject to the control 
of said territory for the purpose of 
division into counties, although the 
previous Indian treaties had exclud- 
ed such reservations from territorial 
jurisdiction. Yellowstone County vy. 
Northern Pac. -R. Co., 25” PP: 1058; 10 
Mont. 414. (2) But, where the or- 
ganic act reserved an Indian reserva- 
tion from the boundaries of a terri- 
tory, a subsequent act of the terri- 
torial legislature establishing a coun- 
ty so as to include such reservation 
was void. State v. Thayer, 35 N.W. 
200, 22 Neb. 413. 


Authority of Puerto Rico to im- 
pose tax on water craft in San Juan 
Harbor see Taxation § 210. 


68. See various treaties. 


69. U.S. Texas, 12 S.Ct. 488, 143 
U.S. 621, 36 ‘L.Ed. 285. 


[a] Effect of decree.—Where a de- 
cree was made in favor of the United 
States in the case of United States v. 
Texas, 16 S.Ct... 726, 162 U.S. 1; 40 ZL, 
Ed. 867, brought as directed by the 
Organic Act of Oklahoma of May 2, 
1891 (26 U. S. St. at L. 92 c 182 § 25), 
to determine whether a certain coun- 
ty belonged to Texas or to the Unit- 
ed States, which county was not to be 
subject to such organic act until ti- 
tle was adjudicated to be in the Unit- 
ed States, such decree in effect related 
back to the date of such act and, in 
connection with the act, made such 
county a part of the territory as of 
that date (Sweet v. Boyd, 52 P. 939, 
6 Okl. 699 [cert den 20 S.Ct. 1019 


has been regarded as a mere dependency of the Unit- 
While, by certain organic acts, some 
attributes of sovereignty have been conferred,’* the 
so-called sovereignty of a territory comes from con- 


mem, 178 U.S. 615 mem, 44 L.Ed. 1217 
mem]), (2) and property in said 
county was subject to taxation in 
Oklahoma for a period preceding such 
decision (Sweet v. Boyd, supra). 


Original jurisdiction of supreme 
court of suit by United States against 
state see Federal Courts § 192. 

70. Admission of territory to state- 
hood see States §§ 33-36. 

“ferritory” or “territories” defined 
see supra § 1. 


71. U.S.—Brunswick First Nat. 
Bank v. Yankton County, 101 U.S. 
129, 25 L.Ed. 1046, 2 Dak. 365; Snow 


vi U. S., 18 Wall. 317, 21 L.Ed. 784. 
See 16 Op. Atty.-Gen. 114. Compare 
Caminas v. Porto Rico Ry., Light & 
Power Co., 272 F. 924, 928 [appeal 
dism 43 S.Ct. 91, 260 U.S. 700, 67 L. 
Ed. 470] (where the court said: “Por- 
to Rico is now sovereign’’). 


Ariz.—Territory v. Alexander, 89 P. 
514, 11 Ariz. 172. 


CLO eS Des v. People, 1 Colo. 


Idaho.—Stevenson vy. Moody, 12 P. 
902, 2 Idaho (Hasb.) 260. 


Mont.—tTerritory v. 
124. 


Utah.—Peo. v. Daniels, 22 P. 159, 6 
Utah 288, 5 L.R.A. 444, 


RO orn V. Us Sup Washer 


Doctrine of state sovereignty ap- 
plicable to territory see infra § 9. 


Immunity from suit see infra § 37. 


72. Talbott v. Board of County 
Supervisors, 11 S.Ct. 594, 139 U.S. 
438, 35 L.Ed. 210. 


73. In re Lane, 10 S.Ct. 760, 135 
U.S. 443, 34 L.Ed. 219. 


74% Snow v. U. S., 18 Wall. (U.S.) 
317; Symons v. Hichelberger, 144 N.E. 
279, 110 OhioSt. 224; Peo. v. Daniels, 
22 P. 159, 6 Utah 288, 5 LL.R.A. 444. 


Exercise of delegated powers see 
infra § 16. 


75. Porto Rico Tax Appeals, 16 F. 
(2d) 545 [rev on other grounds sub 
nom. Smallwood v. Gallardo, 48 S.Ct, 
23, 275 U.S. 56, 72 L.Ed. 152]; Rosaly 
v. People, 16 Porto Rico 481 [rev on 
other grounds 33 S.Ct. 352, 227 U.S. 
276, 57 L.Wd. 507]. 


Nature, construction, and operation 


be organic act in general see infra § 


Lee, 2 Mont. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 8-9] 


gress and not from the people.7* While the view 
has been taken that the relation of a territory to 
the general government is no more independent than 
that of a city to a state in which it is situated and 
which has given to it its municipal organization,’7 and 
that the relation of territories to the general govern- 
ment is much the same as that which counties bear 
to the several states,’® the view has also been ex- 
pressed that the analogy between the relation be- 
tween counties and other municipal organizations 
to a state legislature and that of a territory to con- 
gress is by no means complete?® and that the rela- 
tion between a territory and the general government 
is sui generis, having no complete analogy in any 
other political organizations..° A territory is a 
body politie.§+ 


Existing territories. Alaska’? and Hawaii’? are 
territories of the United States. While the people 
of Puerto Rico had no political status in the ordi- 
nary sense during the period of the military gov- 
ernment,®+ and even after the creation of a civil 
government, the view has been expressed that it 
corresponds more closely to what are called posses- 
sions of the British crown than to a technical ter- 
ritory of the United States,*> in a broad sense at 
least, Puerto Rico may be regarded as a territory.*® 
That the term “territory,” as used in some acts of 
congress, does not, however, include Puerto Rico 
appears from the context.8* While it has been stat- 


76. Territory v. O’Connor, 41 N.W. 
746, 5 Dak. 397, 3 L.R.A. 355. 


77. Talbott v. County Board of 


TERRITORIES 


cal entities known as _ territories). 
See also 1 Op. Atty.-Gen. Porto Rico 
83 (declaring U. S. Rev. 
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ed broadly that the Philippine Islands is not a ter- 
ritory®® it has been recognized as a territory for 
some purposes.*® Unless there is some substantial 
ground for making a distinction, the terms “terri- 
tory,” “territorial,” and the like, are used in this 
treatise when referring to Puerto Rico and the Phil- 
ippine Islands.?° 


Effect of separation of Oklahoma from Indian 
Territory. By the organic act of Oklahoma?! Okla- 
homa Territory was carved out of the Indian Ter- 
ritory and became a political entity as an organized 
territory of the United States,9? separate and dis- 
tinet from the Indian Territory as any other organ- 
ized territory of the United States,9? the rest of 
the Indian Territory remaining an unorganized ter- 
ritory.°* = 


[§ 9] B. “State” Compared and Distinguished.®® 
While in its general public sense, and as sometimes 
used in the statutes and the proceedings of the gov- 
ernment, the word “state” has the larger meaning 
of any separate political community, including there- 
in the territories, as well as those political commu- 
nities known as states of the Union.?* The word 
“state” is often used in contradistinction to “ter- 
ritory,”’®* and it is only in exceptional cases that 
the word applies to a territory.°® A distinction be- 
tween “states” and “territories” appears to be im- 
plicitly recognized by the federal constitution,®® and, 


Original jurisdiction of federal court 
of action by or against citizen of 


St. §§ territory see Federal Courts § 70. 


Supervisors, 11 S.Ct. 594, 139 U.S. 438, 
35 L.Ed. 210. : 


78. Brunswick First Nat. Bank v. 
Yankton County, 101 U.S. 129, 133, 25 
L.Ed. 1046, 2 Dak. 365. 


79. Territory v. Scott, 20 N.W. 401, 
3 Dak. 357. 


80. Territory v. Scott, supra. 


81. Territory v. Hildebrand, 2 
Mont. 426, 427. 


82. Interstate Commerce Commis- 
sion v. U. S. ex rel. Humbolt S. S. Co., 
82 S.Ct. 556, 224 U.S. 474, 56 L.Ed. 
849; Binns v. U. S., 24 S.Ct. 816, 194 
U.S. 486, 491, 48 L.Ed. 1087; The Co- 
quitlam v. U. S., 16 S.Ct. 1117, 163 U. 
S. 346, 352, 41 L.Ed, 184. 


83. In re Shoop, 41 Philippine 213. 


84 Elkins v. Porto Rico, 5 Porto 
Rico Fed. 103. 


85. Fajardo Sugar Co. v. Richard- 
son, 6 Porto Rico Fed. 224 [aff 36 S. 
Ct. 476, 241 U.S. 44, 60 L.Ed. 879]. 


sé. American R. Co. of Porto Rico 
v. Didricksen, 33 S.Ct. 224, 227 U.S. 
145, 57 L.Hd. 456; People of State of 
New York v. Bingham, 29 S.Ct. 190, 
PV US 468, +476, 53. .Hd.. 286); 
Downes v. Bidwell, 21 S.Ct. 770, 182 
U.S. 244, 287, 45 L.Hd. 1088; New 
York, etc., S.S. Co. v. Benedict, 12 
Porto Rico Fed. 262; Porto Rico 
American Tobacco Co. v. Benedicto, 
10 Porto Rico Fed. 565 [aff 256 F. 
422]; Peo. v. Fortuna Estates, 10 
Porto Rico Fed. 130 [aff 279 F. 500 
(cert den 42 S.Ct. 590, 259 U.S. 587, 
66 L.Ed. 1977)]; Elkins v. People, 5 
Porto Rico Fed. 103; Peek Steamship 
Line v. New York, etc., Steamship 
Co., 2 Porto Rico Fed. 109. See Bene- 
dicto v. West India & Panama Tele- 
graph Co., 256 F. 417, 167 C.C.A. 545 
(organization of Puerto Rico is, in 
most essentials, that of those politi- 
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5539, 5544, extending the rule of cred- 
it for good behavior to federal prison- 
ers in prisons of “any state or terri- 
tory,’ applicable to Porto Rico). 


“By the ratification of the treaty of 
Paris the island became territory of 
the United States—although not an 
organized territory in the technical 
sense of the word.” De Lima v. Bid- 
well, 21 S.Ct.-743, 182 U.S. 1, 196, 45 
L.Ed. 1041. 


87. Gonzales v. People of Porto 
Rico, 51 F.(2d) 61 (National Food and 
Drug. Act [34 Utes. (Sti at Le. u768e 
3915 § 2; USCA tit 21 § 2]). 


8s. U.S. v. Bull, 15 Philippine 1. 


89. In re Shoop, 41 Philippine 213, 
254. See The Diamond Rings, 22 S. 
Ct. 59, 183 U.S. 176, 46 L.Ed. 138; Mat- 
ter of Patterson, 1 Philippine 93, 97 
(both recognizing the Philippine 
Islands as territory of the United 
States). 


“The Philippine Islands is an un- 
organized, territory of the United 
States, under a civil government es- 


tablished by the Congress.” In re 
Shoop, supra. 

90. See passim supra §§ 1-7 infra 
§§ 9-37. 

91. Act May 2, 1890 [26 U.S.St.atL. 
81 ¢ 182]. 

92. Chicago, R. I. & P. Ry. Co. _v. 
Gist, 190 P. 878, 79 Okl. 8. 

9S, Chicas, Ra Le. Ooy be .yptt.) COnaVe 
Gist, supra. 

94. Chicago, R. I. & P. R. Co. v. 
Gist, supra. 


Government of Indian Territory in 
general see Indians passim §§ 105-— 
150. 

95. Cross references: 


District of Columbia as state see Dis- 
trict of Columbia § 9 


State: 
Defined in general see States § 15. 


Including ‘territory’? within statu- 
tory provision authorizing taxa- 
tion of shares of national banks 
see Taxation § 275. 

“Territories” including 

supra § 1. 

Territory as state within: 
aie laws as to pilots see Pilots 


“states” see 


Meaning of statute requiring ship- 
ping articles for seamen see Sea-~ 
men § 31, 

“United States” including states and 

territories see United States [39 

Cyc 692]. 


96. Talbott v. Silver Bow County, 
it S:Ct. 5945139 U:S..438) 9350 Tawar 
210 [aff 12 P. 688, 6 Mont. 306]. 


97. Talbott v. Silver Bow County, 
11 S.Ct. 594, 139 U.S. 488, 35° L.Wd. 
210 [aff 12 P. 688, 6 Mont. 306]; U.S. 
v. Ames, 95 F. 453, 456; Oviede v. 
Wells Fargo & Co., 8 La.App. 
leans) 44,46; Symons v. Hichelberger, 
144 N.E, 279, 110 OhioSt. 224. 


[a] “ ‘States of the Union’ .. . 
would be held to apply to those politi- 
cal communities exercising various 
attributes of sovereignty which com- 
pose the United States, as distin- 
guished from the organized munici- 
palities known as ‘territories.’’’ De 
Geofroy v. Riggs, 10 S.Ct. 295, 297, 
133 U-S. 258, 33 L.Ed. 642. : 


98. Porto Rico American Tobacco 
ao, v. Benedicto, 10 Porto Rico Fed. 
374, 


99. See U. S. Const. art 4 § 3; and 
Downes v. Bidwell, 21 S.Ct. 770, 182 U. 
S. 244, 250, 45 L.Ed. 1088 (where 
Brown, J., said that in the constitu- 
tion no mention was made of terri- 
tories as separate portions of. the 
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usually at least, as used in the federal constitution, 
the word “state” does not include “territory.” So 
also, a like distinetion has been recognized by the 
courts.2 While the organic act has sometimes con- 
ferred on a territory an autonomy similar to that 
of a state,? the doctrine of state sovereignty does 
not apply to territories in the full sense,* and while 
it has been said that an incorporated territory is 
as much a part of the United States as the states,” 
and a territory sustains no such relations to the 
government of the United States as does a state,® 
even though the territory is incorporated into the 
United States,’ since the several states of the Un- 
ion possess all the powers and attributes of inde- 
pendent nations, except such as they have delegated 
by the constitution to the United States,® which is 
not the case with a territory.°® 

Embryo or inchoate state. While a territory has 
been regarded as an embryo or inchoate state’® the 
use of the term “territory” does not necessarily 
involve the idea or promise of future statehood.1* 


[§ 10] C. Organized and Unorganized Territo- 
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ries.12 Some territories have been classified as or- 
ganized territories'? as distinguished from that part 
of the public domain belonging to the United States 
which has no separate organized government,** or 
even, in some cases, from certain entities which op- 
erate under a form of self-government established 
by congress.1> Of the existing political entities here 
considered, Alaska1® and Hawaii'’ have been re- 
garded as organized territories, as has also Puerto 
Rico.t8 On the other hand, the view has been ex- 
pressed that the Philippine Islands may not be re- 
garded as an organized territory.*® 


[§ 11] D. Incorporated and Unincorporated Ter- 
ritories.2° Territories or possessions of the United 
States have been: classified as incorporated and un- 
incorporated,?1 incorporated territories being those 
which have become part of the United States?? and 
which are entitled to the benefits of the constitu- 
tion,?* and unincorporated territories or possessions 
being those which have not been made part of the 
United States for all purposes,?* those which merely 


Union except that congress was em- 
powered to dispose of, and make all 
needful rules and regulations respect- 
ing, the territory or other property 
belonging to the United States). 


1. Territory of Alaska y. Troy, 42 
S.Ct. 241, 258 U.S. 101, 66 L.Ed. 487; 
Gallardo v. Santini Fertilizer Co., 11 
F.(2d) 587 [vacated f w j]; Seton v. 
Hanham, R. M. Charlit. (Ga.) 374; 
Ex p. Bird, 5 Porto Rico 241. 


2. Loughborough v._ Blake, 5 
Wheat. (U.S.) 317, 319, 5 L.Ed. 98. 


[a] Puerto Rico (1) is not, it has 
been said, a state (Cintron v. Banco, 
15 Porto Rico 495; Porto Rico Ameri- 


‘'can Tobacco Co. v. Benedicto, 10 Por- 


to Rico Fed. 565 [aff 256 F. 422]; Por- 
to Rico American Tobacco Co. v. 
Benedicto, 10 Porto Rico Fed. 374; 
Peo. v. Fortuna Estates, 10 Porto 
Rico Fed. 130 [aff 279 F. 500 (cert 
den 42 S.Ct. 590, 259 U.S. 587, 66 L. 
Hd. 1077)]) (2) within the meaning 
of “‘state” as used in the federal con- 
stitution (Fajardo Sugar Co. v. Rich- 
ardson, 6 Porto Rico Fed. 224 [aff 
36 S.Ct. 476, 241 U.S. 444, 60 L.Ed. 
679]). (3) Puerto Rico has, however, 
been referred to as a dependent state 
external to the United States (Fajar- 
do Sugar Co. v. Richardson, supra). 


[b] Philippine Islands is not a 
state. U.S. v. Bull, 15 Philippine 7. 


3. Porto Rico v. Rosaly, 33 S.Ct. 
352, 227 U.S. 270, 57 L.Ed. 507; Grom- 
er v. Standard Dredging Co., 32 S.Ct. 
499, 224 U.S. 362, 56 L.Ed.-801; Porto 
Rico Tax Appeals, 16 F.(2d) 545 [rev 
on other grounds sub nom. Smallwood 
v. Gallardo, 48 S.Ct. 28, 275 U.S. 56, 72 
L.Ed. 152]. 


[a] Particular acts conferring 
anutonomy.—(1) Organic Acts of Por- 
to Rico of March 2, 1917 (39 U.S.St. 
atL. 951 c 145); USCA tit 48 § 721 et 
seq (Porto Rico Tax Appeals, 16 F. 
(2d) 545 [rev on other grounds sub 
nom. Smallwood v. Gallardo, 48 S.Ct. 
23, 275 U.S. 56, 72 L.Ed. 152]) (2) and 
of April 12, 1900 (31 U.S.St.atL. 77 c¢ 
191) (Porto Rico v. Rosaly, 33 S.Ct. 
352, 227 U.S. 270, 57 L.Ed. 507; Grom- 
er v. Standard Dredging Co., 32 S.Ct. 
499, 224 U.S. 362, 56 L.EMd. 801). 


4 Wickersham v. Smith, 7 Alaska 
522; Peo. v. Fortuna Estates, 10 Por- 
to Rico Fed 130 [aff 279 F. 500 (cer- 
tiorari den 42 S.Ct. 590, 259 U.S. 587, 
66 L.Ed. 1077)]. 


5. Silver Bow County v. Davis, 12 
P. 688, 6 Mont. 306 [aff 11 S.Ct. 594, 
139 U.S. 488, 35 L.Ed. 210]. 


‘ ctr vig Adio i in general see infra 


6 Smith v. United States, 1 Wash. 
T. 262. 


[a]. Relation of Philippine Islands 
to United States is controlled by con- 
stitutional principles different from 
those which apply to the states of the 
Union. U.S. v. Bull, 15 Philippine 7. 


7 Juneau Hardware Co. v. Troy, 
6 Alaska 364 [aff sub nom. Territory 
of Alaska v. Troy, 42 S.Ct. 241, 258 U. 
S. 101, 66 L.Ed. 487]. 


8 Sovereignty of states in gen- 
eral see States § 2. ; 


S$. Smith v. United States, 1 Wash. 
TD aG2s 


10. In re Kopel, 148 F. 505; Ex 
parte Morgan, 20 F. 298; Territory 
v. O’Connor, 41 N.W. 746, 749, 5 Dak. 
397, 3 L.R.A. 355; Territory v. Long 
Bell Lumber Co., (Okl.) 99 P. 911. 


“The ultimate purpose is that every 
portion of its territory shall, as soon 
as practicable, be organized into 
states which shall take their equal 
place and part in the Union. The ter- 
ritorial condition is but a necessary 
incident of immaturity. Every es- 
sential element of statehood is there, 
and the policy of the government has 
always been to employ this period as 
one of preparation by clothing the 
territories with the paraphernalia 
and investing them with many of the 
duties and privileges of statehood.” 
Territory v. Scott, 20 N.W. 401, 406, 
3 Dak. 357. See Shively v. Bowlby, 14 
S.Ct. 548, 152 U.S. 1, 38 L.Ed. 331. 


11. Peck Steamship Line v. New 
York etc., Steamship Co., 2 Porto 
Rico Fed. 109, 128. 


“Whether it is founded or not, Con- 
gress is possessed of a fear that the 
word ‘territory’ has something in it 
that imports a promise of statehood 
to the section of country so char- 
acterized; but history does not sup- 
port this fear, because California be- 
came a state in 1850 without ever 
having been a territory, and the In- 
dian territory has just been given an 
enabling act, without ever having 
been organized.” Peck Steamship 
Line v. New York, ete., Steamship 


Co., supra. 


12 Form of territorial govern- 
ment see infra § 17. 


13. Interstate Commerce Commis- 
sion v. U. S. ex rel. Humbolt S. S. Co., 
32 S.Ct. 556, 558, 224 U.S. 474, 56 L. 
Ed. 849. 


“Organized territories” within 
meaning of statutes extending consti- 
tution and laws of United States to 
such territories see supra § 5. 


14. In re Lane, 10 S.Ct. 760, 135 U. 
S. 4438, 447, 34 L.Ed. 219. 


15. In re Shoop, 41 Philippine 213. 


16. Territory of Alaska v. Troy, 
42 S.Ct. 241, 258 U.S. 101, 66 L.Ed. 487; 
Interstate Commerce Commission v. 
U. S. ex rel. Humbolt S. S. Co., supra; 
Binns v. U. S., 24 S.Ct. 816, 194 U.S: 
486, 48 L.Ed. 1087; In re Shoop, 41 
Philippine 213 (dictum). 


17. In re Shoop, 41 Philippine 213 
(dictum). 


18. People of State of New_York 
v. Bingham, 29 S.Ct. 190, 211 U.S. 468, 
53 L.Ed. 286; New York & Porto 
Rico S. S. Co. v. Benedicto, 12 Porto 
Rico Fed 262; Porto Rico American 
Tobacco Co. yv. Benedicto, 10 Porto 
Rico Fed. 374. See People of Porto 
Rico ve Rosaly, 33 S.Ct. 352, 2272S: 
270, 57 L.Ed. 507 [rev 16 Porto Rico 
481] (apparently recognizing rule). 


19. In re Shoop, 41 Philippine 213. 


20. Incorporated territory com- 
pared with state see supra § 9. 


21. Balzac v. Porto Rico, 42 S.Ct. 
343, 258 U.S. 298, 66 L.Hd. 627; Ras- 
mussen v. U. S., 25 S.Ct. 514, 197 U.S, 
516, 49 L.Ed. 862 (where, however, 
the disapproval of the classification 
or distinction was indicated in the 
concurring opinions of Brown, J. and 
Harlan, J:)i\ Dorr ‘v5 US. 24 SeGt 
808, 195 U.S. 138, 49 L.Hd. 128 [aff 2 
Philippine 269, 272]; Soto v. United 
States, 273 F. 628; U.S. v. Interstate 
Commerce Commission, 37 App.D.C. 
266 [aff 32 S.Ct. 556, 224 U.S. 474, 56 
L.Ed. 849]. 


22. Balzac v. Porto Rico, 42 S.Ct. 
343, 258 U.S. 298, 66 L.Ed. 627; Ter- 
ritory of Alaska v. Troy, 42 S.Ct. 241, 
258 U.S. 101, 66 L.Hd. 487. 


23. See supra § 5. 


nee Soto v. United States, 273 F. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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belong to it?® or are “appurtenant to” it2* and which 
are not within the operation of all provisions of 
the federal constitution in the absence of affirma- 
tive action by congress.?*7 While the view has beén 
expressed that this distinction between “incorporat- 
ed” and “unincorporated” territories concerns the 
political relation to the Union?* and not the civil 
rights of the residents,?® such expressions must be 
considered in the light of the fact that the appli- 
eation of certain provisions of the federal constitu- 
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Union.?? 


tion, which to some extent affect individuals, depends 


on whether or not the territory is incorporated into 
the Union.*° Incorporation into the Union may not 
be assumed without express declaration or an im- 
plication so strong as to exclude any other view,?1 
but, in the absence of other and countervailing evi- 
dence, a law of congress or a provision in a treaty 


[a] Conditions precluding incorpo- 
ration of newly acquired territory in- 
to the Union without consent of con- 
gress may be inserted into the treaty 
of cession. Downes v. Bidwell, 21 S. 
Ct. 770, 182 U.S. 244, 45 L.Ed. 1088 
(per White, J.). 


25. Balzac v. Porto Rico, 42 S.Ct. 
343, 258 U.S. 298, 66 L.Ed. 627. 


* See Soto v. U. S., supra (Virgin 
Islands are under the complete and 


absolute dominion of the United 
States). 
26. Allen v. 


U. S., 47 F.(2d) 735; 
Soto v. United States, 273 #. 628. 


27. See supra § 5. 


28. Porto Rico American Tobacco 
Co. v. Benedicto, 10 Porto Rico Fed. 
374. 


29. Porto Rico Tobacco Co. v. Ben- 
edicto, supra. 


30. See supra § 5. 


31. Balzac v. Porto Rico, 42 S.Ct. 
343, 258 U.S. 298, 306, 66) Ld. 627. 


“Before the question became acute 
at the close of the Spanish War, the 
distinction between acquisition and 
incorporation was not regarded as im- 
portant, or at least it was not fully 
understood and had not aroused great 
controversy. Before that, the pur- 
pose of Congress might well be a mat- 
ter of mere inference from various 
legislative acts; but in these latter 
days, incorporation is not to be as- 
sumed without express declaration, or 
an implication so strong as to exclude 
any other view.” Balzac v. Porto Ri- 
co, supra. 


32. Balzac v. Porto Rico, supra. 


83. Territory of Alaska v. Troy, 
42 S.Ct. 241, 258 U.S. 101, 66 L.Ed. 
487; Rasmussen v. U. S., 25 S.Ct. 514, 
197 U.S. 516, 517, 49 L.Ed. 862; Neuss, 
Hesslein & Co. v. Edwards, 30 F.(2d) 
620 [cert den 49 S.Ct. 5138, 279 U.S. 
872, 73 L.Ed. 1008]; In re Minook, 2 
Alaska 200; U. S. v. Interstate Com- 
merce Commission, 37 App.D.C. 266 
[aff 32 S.Ct. 556, 224 U.S. 474, 56 L. 
Ed. 849]; In re Shoop, 41 Philippine 
213. 2 

“Tt follows, then, from the text 
of the treaty by which Alaska was 
acquired, from the action of Congress 
thereunder, and the reiterated deci- 
sions of this court, that the proposi- 
tion that Alaska is not incorporated 
into and a part of the United States 
is devoid of merit.” Rasmussen v. 
United States, supra. _ 

34. Neuss, Hesslein & Co. v. Ed- 
wards, 30 F.(2d) 620 [cert den 49 S.Ct. 
513, 279 U.S. 872, 73 L.Ed. 1008]; 
In re Shoop, 41 Philippine 23 (dic- 
tum). 


[a] Effect of annexation resolu- 


tion.—On the question as to whether 
Hawaii was incorporated by the an- 
nexation resolution of July 7, 1898, 
see Hawaii v. Mankichi, 23 S.Ct. 787, 
190 U.S. 197, 47 L.Ed. 1016. 


35. Dorr v. U. S., 24 S.Ct. 808, 195 
U.S. 138, 49 L.Ed. 128 [aff 2 Philippine 
269, 272]; Neuss, Hesslein & Co. v. 
Edwards, 30 F.(2d) 620, [cert den 49 
S.Ct. 513, 279 U.S. 872, 72 L.Ed. 1008]; 
In re Shoop, 41 Philippine 213. 


36. Balzac v. Porto Rico, 42 S.Ct. 
343, 258 U.S. 298, 66 L.Ed. 627; Amer- 
ican R. Co. v. Didricksen, 33 S.Ct. 224, 
227 U.S. 145, 57 L.Ed. 456; People of 
State of New York v. Bingham, 29 S. 
Ct. 190, 211 U.S. 468, 53 L.Ed. 286; 
Neuss, Hesslein & Co. vy. Edwards, 30 
F.(2d) 620 [cert den 49 S.Ct. 513, 279 
U.S. 872, 72 L.Ed. 1008]; Porto Rico 
American Tobacco Co. y. Benedicto, 
10 Porto Rico Fed. 565 [aff 256 F. 
422]; Elkins v. People, 5 Porto Rico 
Fed. 103; Rosaly vy. People, 16 Porto 
Rico 481 [rev on other grounds 33 S. 
Ct..352; 227° U.S. 276) 57 LiHd. 507]. 
See Downes v. Bidwell, 21 S.Ct. 770, 
182 U.S. 244, 249, 288, 352, 354, 355, 
45 L.Ed. 1088. 


“Had Congress intended to take the 
important step of changing the treaty 
status of Porto Rico by incorporating 
it into the Union, it is reasonable to 
suppose that it would have done so 
by the plain declaration, and would 
not have left it to mere inference.” 
Balzac v. Porto Rico, 42 S.Ct. 343, 258 
U.S. 298, 306, 66 L.Ed. 627. 


[a] Statutes not incorporating in- 
to Union.—(1) The Organic Act of 
April’ 12)°1900 (3% Us -S..Stirat LL. 077 
ec 191) did not incorporate Puerto Ri- 
co into the United States (Balzac v. 
Porto Rico, 42 S.Ct. 348, 258 U.S. 298, 
66 L.Ed. 627), (2) nor did the Organic 
Act of March 2, 1917 (39 U. S. St. at 
L. 951 c¢ 145) (Balzac v. Porto Rico, 
supra; Morales v. Board of Registra- 
tion, 33 Porto Rico Fed. 76; New 
York & Porto Rico SS. Co. v. Bene- 
dicto, 12 Porto Rico Fed. 262; Porto 
Rico American Tobacco Co. v. Bene- 
dicto, 10 Porto Rico Fed. 374; Mer- 
cade vy. Acosta, 26 Porto Rico 95), 
(3) notwithstanding the provision of 
§ 5 of such act making citizens of 
Puerto Rico citizens of the United 
States (Balzac v. People of Porto Ri- 
eco, supra; Porto Rico American To- 
bacco Co. v. Benedicto, 10 Porto Rico 
Fed. 374. See Porto Rico v. Tapia, 
89) (S:Ct,) 192.245 /1U.S.1 639,62 -L.Bd. 
535 [rev 9 Porto Rico Fed. 452]; Por- 
to Rico v. Muratti, 38 S.Ct. 192, 245 
U.S. 639, 62 L.Ed. 526 [rev 25 Porto 
Rico 527] [both cases apparently rec- 
ognizing rule]). (4) The fact that 
the Organic Act of 1917 contained a 
bill of rights which would be unnec- 
essary if the island were incorporat- 
ed so as to extend the bill of rights 
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acquiring territory, declaring an intention to confer 
political and eivil rights on the inhabitants of the 
new lands as American citizens, may be properly 
interpreted to mean an incorporation of it into the 
Of the existing territories or possessions 
of the United States, Alaska? and Hawaii®+ have 
been “incorporated” into the United States in the 
sense in which “incorporated” is here used, but the 
Philippine Islands,?> Puerto Rico,?* and the Virgin 
Islands*? have not been so incorporated. 


[§ 12] E. Foreign Territory or Country. While 
even the unincorporated territories or possessions?® 
may not in general be considered foreign country 
or territory*® even in the absence of express legis- 
lation of congress in this regard,*® as, for example, 
the Philippine Islands*! and Puerto Rico,4? domain 


in the constitution thereto indicates 
that there was no intention to incor- 
porate Porto Rico into the Union. 
Balzae v. Porto Rico, supra. (5) The 
organization of the United States dis- 
trict court in Puerto Rico, the allow- 
ance of review of the Puerto Rico 
Supreme court in cases when the con- 
stitution of the United States is in- 
volved, the statutory permission to 
Puerto Rico youth to attend West 
Point and Annapolis academies, the 
sale of United States stamps on the 
island, and the extension of numerous 
federal statutes to Puerto Rico, did 
not, singly or altogether, have the 
effect of incorporating Puerto Rico 
into the Union. Balzac vy. People of 
Porto Rico, supra. (6) Legislative 
recognition that questions under the 
constitution of the United States may 
arise in the courts of Puerto Rico, as 
evidenced by provisions for review of 
decisions of the courts on such ques- 
tions, does not indicate that the is- 
land had been incorporated into the 
United States. Balzac v. People of 
Porto Rico, supra. 


37. Allen v. U. S., 47 F.(2d) 735; 
Soto v. United States, 273 F. 628. 


[a] While appurtenant to United 
States, the Virgin Islands are not a 
part thereof, within several meanings, 
such as citizenship, revenue laws, and 
judicial establishment. Soto v. U. S., 


273 F. 628. 


38. What are unincorporated ter- 
ritories or possessions see supra § 11. 


39. Lincoln v. U. S., 25 S.Ct. 455, 
be U.S. 419, 49 L.Ed. 816, 40 Ct.Cl. 
525. 

“Poreign country” within meaning 
of customs laws see Customs Duties 
§ 2. 

40. De Lima v. Bidwell, 21 S.Ct. 
743, 182 U.S. 1, 45 L.Ed. 1041. 


41. Faber v. United States, 31 S. 
Ct..659, 221 U.S. 649, 55 L.Ed. 897; 
Lincoln v. United States, 25 S.Ct. 455, 
197 U.S. 419, 49 L.Ed. 816; The Dia- 
mond Rings, 22 S.Ct. 59, 183 U.S. 176, 
179, 46 L.Ed. 138; In re Shoop, 41 
Philippine 213. 


[a] By third article of treaty with 
Spain of Febr. 6, 1899, proclaimed by 
the president of the United States 
April 11, 1899, Spain ceded to the 
United States the archipelago known 
as the Philippine Islands, and the 
Philippines thereby ceased, in the lan- 
guage of the treaty, “to be Spanish.” 
They came under the complete and 
absolute sovereignty and dominion of 
the United States, and so became ter- 
ritory of the United States over which 
civil government could be established. 
The Diamond Rings, 22 S.Ct. 59, 183 
U.S. 176, 179, 46 L.Ed. 138. 


42. American R. Co. of Porto Rico 
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may be treated as a territory or possession of the 
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United States for particular purposes and as foreign 
VII. GOVERNMENT AND OFFICERS 


[§ 13] A. In General—l. Power of Congress. 
Congress has power to govern and control the ter- 
ritories** and it has frequently been held or recog- 
nized that this power is general and plenary*® ex- 
cept as limited or controlled by the constitution; 
and it has been said that congress exercises as to 
territories the combined powers of the national and 


v. Didricksen, 33 S.Ct. 224, 227 U.S. 
145, 57 L.Ed. 456; Gonzales v. Wil- 
liams, 24 S.Ct. 177, 192 U.S. 1, 15, 48 
L.Ed. 317, 322;. Dooley v. U. S., 21 
S.Ct. 762, 182 U.S. 222, 45 L.Wd. 1074; 
De Lima v. Bidwell, 21 S.Ct. 743, 182 
U.S. 1, 45 L.Ed. 1041; In re Kopel, 
148 F. 505. See Downes v. Bidwell, 
21 S.Ct. 770, 182 U.S. 244, 249, 288, 
352, 354, 355, 45 L.Ed. 1088 (opinion 
of Brown, J.). 


[a] When part of United States.— 
(1) Puerto Rico did not become part 
of United States until the ratifications 
of the treaty with Spain on April 11, 
1899. A. S. Lascelles & Co. vy. United 
States, 49 Ct.Cl. 382 [aff sub nom, De 
Passiiv..U. S. 37S.Ct., 400,..243 US: 
625, 61 L.Hd. 985 mem]. (2) Since 
then, however, it has been de facto 
and de jure American territory. 
Ponce vy. Roman Catholic Apostolic 
Church, 28 S.Ct. 737, 210 U.S. 296, 309, 
52 L.Ed. 1068. 


43. Luckenbach S. S. Co. v. United 
States, 50 S.Ct. 148, 280 U.S. 173, 74 
L.Ed. 356 [rev 66 Ct.Cl. 679]. 


[a] Compensation for carrying 
mail.—In determining compensation 
to which petitioner was entitled for 
transporting mails of the United 
States in steamships of United States 
registry, between ports of the United 
States and ports of the Canal Zone, 
from December 1, 1925 to June 30, 
1926, ports in the Canal Zone must be 
considered as “foreign ports,’ within 
the meaning of Rev. St. § 4009 (USCA 
tit 39 § 654), fixing the compensation 
for carrying mails between ports of 
the United States and any foreign 
port, in view of the long-continued 
course of legislative and administra- 
tive action so recognizing such ports. 
Luckenbach §. S. Co. v. United States, 
Aces 148, 280 U.S. 173, 74 L.Ed. 

56. 


44. Shively v. Bowlby, 14 S.Ct. 548, 
152 U.S. 1, 38 L.Ed. 331; Brunswick 
First Nat. Bank v. Yankton, 101 U.S. 
129, 25 L.Ed. 1046, 2 Dak. 365; Snow 
v. United States, 18 Wall. (U.S.) 317, 
21 L.Ed. 784; Seré and Laralde yv. Pi- 
tot, 6 Cranch (N. S.) 332, 3 L.Ed. 240; 
Territory v. Scott, 20 N.W. 401, 3 Dak. 
357; Tan Te v. Bell, 27 Philippine 354. 
aoe see cases infra text and note 


Legislation by congress for terri- 
tories see infra § 18. 


45. U.S.—Wynn-Johnson vy. Shoup, 
24 S.Ct. 820, 194 U.S. 496, 48 L.Ha. 
1091; Binns v. U. S., 24 S.Ct. 816, 194 
U.S. 486, 48 L.Ed. 1087; De Lima v. 
Bidwell,’ 21. S'Ct. 7438, 182) U.S. 1, 45 
L.Ed. 1041; Shively v. Bowlby, 14 S. 
Ctr 4548, 2152) U.S) od, 88, T.bdsy 83s 
Boyd v. Nebraska, 12 S.Ct. 375, 143 
U.S. 135, 169, 36 L.Ed. 103 [rev 48 N. 
W. 739, 51 N.W. 602, 31 Neb. 682]; Mc- 
Allistersyv. U.S. 11 S.Ct.) 949, 140 Uy; 
S. 174, 181, 35 L.Ed. 693; Late Cor- 
poration of Church of Jesus Christ, 
Clemens Wi o>, LOUIS, Ctr 92,.. ude Wiss 
1, 42, 34 L.Ed. 478; Murphy v. Ram- 


be established ;°° 


sey, 5 S.Ct. 747, 114 U.S. 15, 44, 29 L. 
Ed. 47; Brunswick First Nat. Bank 
v. Yankton County, 101 U.S. 129, 25 
L.Ed. 1046; Cross v. Harrison, 16 
How. 164, 193, 14 L.Ed. 889; Benner 
v. Porter, 9 How. 235, 13 L.Ed. 119; 
American Ins. Co. vy. 356 Bales of Cot- 
ton, 1 Pet. 511, 7 L.Ed. 242. 


Alaska.—Wickersham v. Smith, 7 
Alaska 522; Juneau Hardware Co. v. 
Troy, 6 Alaska 364 [aff on other 
grounds sub nom. Territory of Alaska 
v. Troy, 42 S.Ct. 241, 258 U.S. 101, 66 
L.Ed. 487]; U. S. v. Alaska Pacific 
Fisheries, 5 Alaska 484; Terr. v. Alas- 
ka Pacific Fisheries, 5 Alaska 411; 
sage v. Alaska Pac. Fisheries, 5 Alas- 

a 325. 


Ariz.—Territory v. Blomberg, 11 P. 
671, 2 Ariz. 204. 


Cal.—People vy. Folsom, 5 Cal. 373. 
Colo.—Deitz v. Central, 1 Colo. 323. 


Dak.—Territory v.-O’Connor, 41 N. 
W. 746, 5 Dak. 397, 3 L.R.A. 355; Ter- 
ritory v. Scott, 20 N.W. 401, 3 Dak. 
357; Treadway v. Schnauber, 46 N.W. 
464, 1 Dak. 236. 


D.C.—U. S. ex rel. Humbolt S. §. Co. 
v. Interstate Commerce Commission, 
37 App.D.C. 266 [aff 32 S.Ct. 556, 224 
U.S. 474, 56 L.Ed. 849]. 


Idaho.—Stevenson yv. Moody, 12 P. 
902, 2 Idaho (Hasb.) 260; Taylor v. 
Peony 9 P. 642, 2 Idaho (Hasb.) 


La.—State v. New Orleans Nav. 
Co., 11 Mart. 309. 


Mont.—Burgess vy. Territory, 19 P. 
558, 8 Mont. 57, 1 L.R.A. 808; Terri- 
tory v. Lee, 2 Mont. 124. 


Okl.—Allen vy. Reed, 60 P. 782, 63 
P. 867, 10 Okl. 105. 


Or.—Edwards y. The Panama, 18 F. 
Cas.No. 10,702, 1 Or. 418, Deady 27. 


_ Philippine.—Tan Te y. Bell, 27 Phil- 
ippine 354. 


Tex.—Sawyer v. 


El Paso, ete, R. 
Contos, Sawer als: 
106. 


49 Tex.Civ.App. 


Utah.—People y. Daniels, 22 P. 159, 
6 Utah 288, 5 L.R.A. 444; People v. 
Clayton, 11:P. 206, 4 Utah 421 [aft 10 
S.Ct. 190, 132 U.S. 632, 33 L.Ed. 455). 


Pe str ea et Soe v. Doty, 1 Pinn. 
Wyo.—Downes y. Parshall, 26 P. 


994, 3 Wyo. 425; Territory v. Nelson, 
gave 346; Wagner v. Harris, 1 Wyo. 


[a] Closing ports.—It has been 
Said that congress has the power, if 
it chooses to exercise it, to close ab- 
solutely not only the port of Juneau, 
Alaska, but all the ports of Alaska; 
it may prohibit all commercial inter- 
course with Alaska; and it has the 
power to prescribe that all commer- 
cial intercourse with Alaska shall be 
had by means of vessels of American 
Ownership and _ registry. Juneau 


ernment are subject to the supervision of congres 
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territory for other purposes.* 


state governments.?7 The power of congress in this 
regard includes the power to govern directly** or 
to organize a local government for a territory,*® 
and in respect of territory not incorporated into the 
46 | United States some form of civil. government may 


but the acts of the territorial gov- 
g. 51 


Hardware Co. v. Troy, 6 Alaska 364 
[aff on other grounds sub nom. Ter- 
ritory of Alaska v. Troy, 42 S.Ct. 241, 
258 U.S. 101, 66 L.Ed. 487] (dictum). 


46. Dorr v. United States, 24 S.Ct. 
808, 195 U.S. 188, 49 L.R.A. 128, 1 
Ann.Cas. 697; Binns vy. U. S., 24 S.Ct. 
816, 194 U.S. 496, 48 L.Ed. 1087; Mur- 
phy v. Ramsey, 5 S.Ct. 747, 114 U.S. 
15, 29 L.Ed. 47; U. S. ex rel: Hum- 
bolt S. S. Co. v. Interstate Commerce 
Commission, 37 App.D.C. 266 [aff 32 
S.Ct. 556, 224 U.S. 474, 56 L.Ed. 849]; 
Allen v. Reid, 60 P. 782, 63 P. 867, 10 
Okl. 105. 


“Whilst, therefore, there is no ex- 
press or implied limitation on Con- 
gress in exercising its power to cre- 
ate local governments for any and all 
of the territories, by which that body 
is restrained from the widest latitude 
of discretion, it does not follow that 
there may not be inherent, although 
unexpressed, principles which are the 
basis of all free government which 
cannot be with impunity transcended. 
But this does not suggest that every 
express limitation of the Constitution 
which is applicable has not force, but 
only signifies that even in cases where 
there is no direct command of the 
Constitution which applies, there may 
nevertheless be restrictions of so 
fundamental a nature that they can- 
not be transgressed, although not ex- 
pressed in so many words in the Con- 
stitution.”” Downes v. Bidwell, 21 S. 
Ct. 770, 182 U.S. 244, 290, 45 L.Ed. 
1088 (per White, J.). 


[a] Even in case of territory not 
incorporated into the United States 
(1) it has been recognized that the 
power of congress is not without lim- 
itations. Dorr y. United States, 24 
S.Ct. 808, 195 U.S. 138, 49 L.R.A. 128, 
1 Ann.Cas. 697. 
stitution and laws of United States to 
unincorporated territory in general 
see supra § 5. (3) Incorporated and 
unincorporated territory in general 
see supra § 11. 


47. Oklahoma, K. & M. I. Ry. Co. 
v. Bowling, 249 F. 592,161 C.C.A. 518. 


48. United States v. Bull, 15 Phil- 
ippine 7. 

49. De Lima v. Bidwell, 21 S.Ct. 
143-182.U.8. 2,145. 1 Ba 104 Ss 
v.. Nelson, 29 F. 202 [aff 30 F. 112); 
Reynolds v. People, 1 Colo. 179; Unit- 
ed States v. Bull, 15 Philippine 7. See 
Inerarity v. Curtis, 4 Mla. 175; Tan 
Te v. Bell, 27 Philippine 354 (appar- 
ently recognizing rule). 


[a] Duty to establish.—The view 
has been expressed that congress has 
the duty to establish a government 
for a territory. U.S. v. Bull, 15 Phil- 
ippine 7. 

Form of government see infra § 17. 

50. Soto v. U. S., 273 F. 628. 

51. Talbott v. Silver Bow County, 
11 S.Ct. 594, 139 U.S. 438, 35 L.Hd. 210, 


Annulment of, and exercise of oth- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


(2) Extension of con-" 


i 


4 


7 
a 
’ 
; 
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Source of power. While the power of congress to 
govern or control the territories or the power to leg- 
islate therefor®? is founded on the federal consti- 
tution,°* the cases have not been in complete har- 
mony in expressions or statements as to what pro- 
vision or provisions of the constitution are the source 
The view has been expressed that 
the power arises from the right to acquire terri- 
tory®® from the power given by the federal consti- 
tution®® to dispose of and make all needful rules and 
regulations respecting the territory or other prop- 
erty belonging to the United States®” or from both.58 
While the view has been taken that the above terri- 
torial clause of the constitution is confined, and in- 
tended to be confined, to the territory which, when 
the constitution was adopted, belonged to or was 
claimed by the United States, and has no application 
to territory afterward acquired from a foreign pow- 
er,°® and it has been laid down that the power to 


of the power.®* 


er powers in respect of, statutes of 
territorial legislature see infra § 19. 


52. Power to legislate in general 
see infra § 20. 


53. Downes v. Bidwell, 21 S.Ct. 
770, 182 U.S. 244, 290, 45 L.Ed. 1088 
(White, J.). 


“In some adjudged cases the power 
to locally govern at discertion has 
been declared to arise as an incident 
to the right to acquire territory. In 
others it has been rested upon the 
clause of section 3, Article IV, of the 
Constitution, which vests Congress 
with the power to dispose of and make 
all needful rules and regulations re- 
specting the territory or other prop- 
erty of the United States. But this 
divergence, if not conflict of opinion, 
does not imply that the authority of 
Congress to govern the territories is 
outside of the Constitution, since in 
either case the right is founded on 
the Constitution, although referred 
to different provisions of that instru- 
ment.” Downes v. Bidwell, supra 
(per White, J.). 


54. De Lima v. Bidwell, 21 S.Ct. 
743, 182 U.S. 1, 45 L.Ed. 1041; Bruns- 
wick First Nat. Bank vy. Yankton, 101 
U.S. 129, 25 L.Ed. 1046, 2 Dak. 365. 


And see cases infra notes 55-60. 


55. Seré and Laralde v. Pitot, 6 
Cranch (U.S.) 332; Nelson v. U. S., 
30 F. 112. See American Insurance 
Co: v. Canter, 1 Pet. (U:S:) 511, 7 L. 
Ed. 242; and cases infra note 58. 


56. Const. art 4 § 3. 


57. American Ins. Co. v. 356 Bales 
of Cotton, 1 Pet. (U.S.) 511, 7 L.Ed. 
242; Franklin v. U. S., 1. Colo. 35; 
U. S. v. Bull, 15 Philippine 7. See 
McCulloch vy. Maryland, 4 Wheat. (U. 
S.) 316; Lawrence v. Wardell, 273 F. 
405. 


“The power of governing and of 
legislating for a territory is the in- 
evitable consequence of the right to 
acquire and to hold territory, Could 
this position be contested, the consti- 
tution of the United States declares 
that ‘congress shall have power to 
dispose of and make all needful rules 
and regulations respecting the terri- 
tory or other property belonging to 
the United States.’” Seré and Lar- 
alde v. Pitot, 6 Cranch (U.S.) 332, 336, 
3 L.Ed. 240 (per Marshall, C. J.). 


[a] “The full scope of this para- 
graph has never been definitely set- 
tled.— Primarily, at least, it is a grant 
of power to the United States of con- 
trol over its property. That is im- 
plied by the words ‘territory or other 
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property.’ It is true it has been re- 
ferred to in some decisions as grant- 
ing political and legislative control 
over the Territories as distinguished 
from the States of the Union. It is 
unnecessary in the present case to 
consider whether the language justi- 
fies this construction. Certainly we 
have no disposition to limit or qual- 
ify the expressions which have here- 
tofore fallen from this court in re- 
spect thereto.” Kansas v. Colorado, 
ees 655, 206 U.S. 46, 89, 51 L.Ed. 


[b] “The rules and regulations 
made by congress are enacted laws, 
and congressional rules for the ter- 
ritories can be made in no other man- 


Bepa Territory vy. Less, 2 Mont. 124, 
58. Church of Jesus. Christ). L. 


D. S. v. United States, 10 S.Ct. 792, 
136 U.S. 1, 34 L.Hd. 478; Territory 
v. Lee, 2 Mont. 124. See Seré and 
Laralde vy. Pitot, 6 Cranch (U.S.) 332, 
3 L.Ed. 240. 


“The power of Congress over the 
territories of the United States is gen- 
eral and plenary, arising from and in- 
cidental to the right to acquire the 
territory itself, and from the power 
given by the Constitution to make all 
needful rules and regulations respect- 
ing the territory or other property be- 
longing to the United States. at 
would be absurd to hold that the Unit- 
ed States has power to acquire ter- 
ritory, and no power to govern it 
when acquired.” Church of Jesus 
Christ, E£.5D2'Si7v. Ds:S,; 10 S.Ct 7.92; 
136 U.S. 1, 42, 34 L.Ed. 478 [quot 
Downes v. Bidwell, 21 S.Ct. 770, 182 
U.S. 244, 268, 45 L.Ed. 1088]. 


59. Scott v. Sandford, 19 How. (U. 
S.) 398, 432 (per Taney, J.). But see 
U. S. v. Nelson, 29 F. 202 [aff 30 F. 
112] (where the court said that the 
conclusion reached in Scott v. Sand- 
ford, supra, that the territorial clause 
of the constitution had reference only 
to the then territory of the United 
States has never met with the united 
ee of the American bench and 

ar). 


60. De Lima v. Bidwell, 
743, 182 U.S. 1, 45 L.Ed. 1041. 


“This power of Congress to organ- 
ize territorial governments and to 
make laws for their inhabitants aris- 
es not so much from the clause in 
the Constitution in regard to dispos- 
ing of and making rules and regula- 
tions concerning the Territory and 
other property of the United States, 
as from the ownership of the country 
in which the Territories are, and the 


21 S.Ct. 
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govern is a power which arises not necessarily from 
the territorial clause of the constitution but from the 
necessities of the ease and from the inability of the 
states to act upon the subject,®° there is apparently 
authority for the view that the territorial clause of 
the constitution applies as well to territory subse- 
quently acquired as to territory already possessed.°" 


Alienation of territory. There are expressions to 
the effect that, under the above territorial clause of 
the constitution, congress may dispose of a terri- 
tory®? or any part thereof,®°* and the broad state- 
ment has been made that congress may sell and dis- 
pose of territory to a foreign power.*®* 


[§ 14] 2. Provisional Government. Even before 
congress had made provision for the government of 
certain territories, provisional governments, the au- 
thority of which has been recognized, were estab- 
lished by the inhabitants,®> by the military author- 


ight of exclusive sovereignty which 


must exist in the National Govern- 
ment, and can be found nowhere else.” 
United States v. Kagama, 6 S.Ct. 1109, 
118 U.S. 875, 380, 30 L.Hd. 228. To 
same effect Territory v. Alaska Pacific 
Fisheries, 5 Alaska 325. 


{a] “It is remarkable how silent 
the Constitution is on the subject of 
a Territory so called, that is, an or- 
ganized government within the Un- 
ion, but not of it. Once only does 
the word ‘territory’ occur in the Con- 
stitution, and then it is the ‘territory 
or other property,’ of which Congress 
is to ‘dispose’: none of these being 
very apt expressions to describe po- 
litical legislation for a_ territorial 
government.” 7 Op. Atty.-Gen. 574. 


61. Dorr y. United States, 24 S.Ct. 
808, 195 U.S. 138, 49 L.R.A. 128, 1 Ann. 
Cas. 697. See also American, ete., Ins. 
Cozv. Canter; 1 Pet: (UES: 5 ae 
Id. 242 (where, in speaking of Flori- 
da before it became a state, Mr. Chief 
Justice Marshall said that it contin- 
ued to be a territory of the United 
States governed by the territorial 
clause of the constitution); and cas- 
es supra text and note 57 


62. Juneau Hardware Co. y. Troy, 
6 Alaska 364 [aff on other grounds 42 
S.Ct. 241, 258 U.S. 101, 66 L.Ed. 487]. 
Compare Scott v. Sandford, 19 How. 
(U.S:) 398, 15 L.Ed: 691 (as*to the 
application of the territorial clause 
to territory acquired after adoption 
of the constitution). 


[a] Independence of Philippine Is- 
lands.—(1) In the preamble to the 
Organic Act of Aug. 29, 1916 [39 U. 
S. St. at L. 545 ec 416; USCA tit 48 
§ 1001 (Historical note)] congress re- 
cited the intention ultimately to grant 
independence to the Philippine Is- 
lands. (2) Congress has recently en- 
acted a statute providing for the ul- 
timate independence of the Philippine 
Islands. Act of Jan. 17, 1933 [47 U. 
S. St. at L. ¢ 11; USCA tit 48 § 1231 
et seq]. 


63. Juneau Hardware Co. v. Troy, 
6 Alaska 364 [aff on other grounds 
sub nom. Territory of Alaska v. Troy, 
42 S.Ct. 241, 258 U.S. 101, 66 L.Ed. 
487]. . 


64. Territory v. Lee, 2 Mont. 124 
(per Wade, C. J.). 


65. See case infra this note. 


[a] Oregon.—(1) “Emigrants who 
first settled Oregon upon their arrival 
here were without any political or- 
ganization to protect themselves from 
foes without or to preserve peace 
within; and therefore self-preserva- 
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ities in possession and occupation under control of 
the president of the United States,** and by the 
president through civil agents in the exercise of 
his powers as commander-in-chief of the military 
The agencies and 
institutions of the government so established by the 
military authorities replace those of the former 
government®® and remain effective and operative un- 
til revoked or modified by direct legislation by 
congress*® or by legislation of a duly established 
territorial government, enacted in its exercise of 
The ordinances or 
orders of such military authorities have the force 
of law7! and remain in force until revoked or mod- 
ified by direct legislation of congress’? or by legis- 


forces of the United States.°7 


powers delegated by congress.‘ 


tion constrained them to establish a 
system of self-government. Con- 
gress, knowing their necessities and 
withholding the customary provisions 
for such a case, tacitly acquiesced in 
the action of the people, and on the 
14th of August, 1848, expressly recog- 
nized its correctness and validity, by 
declaring that ‘the existing laws now 
in force in the territory of Oregon, 
under the authority of the provisional 
government, established by the people 
thereof, shall continue to be valid and 
operative therein,’ etc.” Baldro v. 
Tolmie, 1 Or. 176, 177, 178. (2) “Any 
act of the provisional government in- 
consistent with the constitution or 
laws of the United States would have 
been yoid.” .Baldro vy. Tolmie, supra. 
(3) The people of Oregon in 1844 had 
the right to make such laws as their 
wants required, since where the func- 
tions of government have not been 
assumed or exercised by any other 
competent authority, it cannot be de- 
nied that such a power is inherent 
in the inhabitants of any country, 
isolated and separated as Oregon was 
from all other communities of 
civilized men. Baldro y. Tolmie, su- 
pra. (4) The acts of such a govern- 
ment were legitimate and binding up- 


on all within its jurisdiction. _Baldro 
v. Tolmie, supra. 
66. Downes v. Bidwell, 21 S.Ct. 


770, 182 U.S. 244, 45 L.Ed. 1088 (per 
Gray, J.); Leitensdorfer v. Webb, 20 
How. (U.S.) 176, 15 L.Hd. 891; People 
v. Folsom, 5 Cal. 373; Ward y. Broad- 
well, 1 N.M. 75; U.S. v. Bull, 15 Phil- 
ippine 7. 

Military government in occupied 


area in general see War [40 Cyc 382 
et seq. ]. 

67iU-e S.aV Bull, 15 Philippine 5. 

[a] Commission.—In the Philip- 
pine Islands this power of the presi- 
dent was exercised for a time through 
a commission. U.S. vy. Bull, 15 Phil- 
ippine 5. . 

68. Leitensdorfer v. Webb, 20 How. 
(U.S.) 176, 15 L.Ed. 891. 

69. lLeitensdorfer vy. Webb, supra. 

70. Leitensdorfer vy. Webb, supra. 

71. Fordham v. Marrero, 273 F. 61. 


72. Leitensdorfer v. Webb, 20 How. 
(U.S.) 176, 15 L.Ed. 891. 


73. Leitensdorfer vy. Webb, supra. 


74 U.S.—Guthrie Nat. Bank v. 
Guthrie, 19 S.Ct. 518, 173 U.S. 528, 48 
L.Ed. 796; Brunswick First Nat. Bank 
v. Yankton County, 101 U.S. 129, 25 
L.Ed. 1046, 2 Dak. 365. 


Dak.—Territory v. O’Connor, 41 N. 
W. 746, 5 Dak. 397, 83 L.R.A. 355. 


Idaho.—Stevenson y. Moody, 12 P. 
902, 2 Idaho (Hasb.) 260; Taylor v. 
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gress." 


Stevenson, 9 P. 642, 2 Idaho (Hasb.) 
180; People v. Maxon, 1 Idaho 330; 
Moore v. Koubly, 1 Idaho 55. 


Mont.—Burgess v. Territory, 19 P. 
558, 8 Mont. 57, 1 L.R.A. 808. 


N.M.—In re Atty.-Gen., 2 N.M. 49. 


Okl.—Chicago, R. I. & P. Ry. Co., 
190 P. 878, 79 Okl. 8. 


Utah.—People v. Daniels, 22 P. 159, 
6 Utah 288, 5 L.R.A. 444; Williams v. 
Clayton, 21 P. 398, 6 Utah 86; People 
v. Clayton, 11 P. 206, 4 Utah 421 [aff 
10; S.Ct. 190; 132 U.S. 632, .33 L.Ed. 
455]; Winters v. Hughes, 24 P. 759, 3 
Utah 443; Ex p. Duncan, 1 Utah 81. 


Wash.T.—Bloomer y. Todd, 19 P. 
135, (SeaWashUES (599) eek As hls 
Watts v. U. S., 1 Wash.T. 288. 


Wis.—Smith y. Odell, 1 Pinn. 449. 


[a] In respect of early organic 
acts it was said that the organic acts 
of the several territories from the 
earliest history of the country have 
been of the same general character. 
Territory vy. O’Connor, 41 N.W. 746, 5 
Dak 3915; (3s. R.A 255. 

[b] Bxtension of ordinance of 1787 
to Alabama territory.—(1) Provisions 
of the ordinance of 1787 for the gov- 
ernment of the Northwest Territory 
were made applicable to that part of 
Alabama which was ceded to the Unit- 
ed States by Georgia by the Articles 
of Cession and Agreement (Code 
(L903) opr 245) 12U.5Ss Stieaty 1.549. ¢ 
28; 2 U. S. St. at L. 69 ¢ 50). Aiken 
v. McMillan, 106 So. 150, 213 Ala. 494; 
Wiswall v. Ross, 4 Port. (Ala.) 321. 
(2) Admission to statehood affecting 
operative effect of ordinance see Con- 
stitutional Law § 96; States § 35, 


- [ec] Alaska.—The present organic 
act of Alaska is that of Aug. 24, 1912 
(37 U. S. St. at L. 512 c 387), and is 
set forth with amendments in USCA 
tit 48 § 21 et seq. 


[ad] Canal Zone.—The present goy- 
erning act for the Canal Zone is that 
Of Aug. 24) T9237 Te SRISt cats ie 
56 c 390), and is set forth with amend- 
ments in USCA tit 48 § 1301 et seq. 


[e] Hawaii—The organic act of 
Hawaii is the act of April 30, 1900 (31 
U. S. St. at L. 141 ¢ 839) and is set 
forth with amendments in USCA tit 
48 § 491 et seq. 


{f] Philippine Islands.—(1) The 
original organic act was that of July 
1, 1902 (32 U.S. St. at L..691 c 1369), 
sometimes referred to as the ‘“Philip- 


pine Bill.” Philippine Islands y. Pun- 


zalan, 7 Philippine 546. (2) The pres- 
ent organic act is that of Aug. 29, 
1916 (89 U. S. St. at L. 545 ¢ 416), 
sometimes referred to as the “Jones 
Law,” and is set forth with amend- 
ments in USCA tit 48 § 1001 et seq. 
Wright v. Ynchausti, 47 S.Ct. 229, 272 


ay ie 


me pee 


[§§ 14 


lation of a duly established territorial government, 
enacted in its exercise of powers delegated by con- 


[§ 15] 3. Nature, Construction, and Operation of 
Organic Act. The-permanent government of newly 
acquired territory has usually been effected through 
the passage by congress of an “Organic Act,””* which 
takes the place of a constitution as the fundamental 
law of the local government’® and is obligatory on, 
and binds, the territorial authorities.*® arly 
ganic acts or laws were similar to the constitutions 
of the states?” and it has been said that the organic 
law has the same status as a state constitution in 
a state.78 In some cases, however, a distinction be- 
tween the two has been recognized in asserting that 


Early or- 


U.S. 640, 71 L.Ed. 454. 


[g] Puerto Rico.—(1) The origi- 
nal organic act of Puerto Rico was 
the act of April 12, 1900 (31 U. S. St. 
at L. 77 ¢ 191), sometimes referred to 
as the “Foraker Law.” See Luzunaris 
yv. Pastor Diaz, 1 Porto Rico 472; Bo- 
nin y. Registrar of Property, 1 Porto 
Rico 315; Luz Eléctrica v. El Pueblo, 
1 Porto Rico 305; Ex p. Acevedo, 1 
Porto Rico 275; Bravo v. Franco, 1 
Porto Rico 242; Marimén v. Pelegri, 
1 Porto Rico 225. (2) The present or- 
ganic act is the act of March 2, 1917 
(39 U. S. St. at L. 951 ¢ 145), and is 
set forth with amendments in USCA 
tit 48 § 731 et seq. (3) Such act is 
not a local law; it is an act of con- 
gress. Porto Rico Telephone Co. v. 
Porto Rico, 47 F.(2d) 484. 


{h] Wirgin Islands.—The present 
governing act of the Virgin Islands is 
the act of March 8, 1917 (39 U. S. St. 
at L. 1132 c¢ 171), and is set forth 
with amendments in USCA tit 48 § 
1391 et seq. 


[i] For lists of early organic acts 
see McAllister v. U. S., 11 S.Ct. 949, 
141 U.S. 174, 185 note, 35 L.Ed. 693; 
Clinton v. Englebrecht, 13 Wall. (U. 
S.) 434, 441-445, 20 L.Ed. 659. 


75. Brunswick First Nat. Bank v. 
Yankton County, 101 U.S. 129, 25 L. 
Ed. 1046, 2 Dak. 365. See Ferris v. 
Higley, 20 Wall. (U.S.) 375, 380 (or- 
ganic act “stands as the Constitution 
or er gale law of the Terri- 
tory’’). 


[a] Ordinance of 1787 was regard- 
ed as the organic act or constitution 
of the territories created under its 


provisions. Swan v. Williams, 2 
Mich. 427. 
[b] Framed after federal consti- 


tution.—‘‘The organic acts of the sev- 
eral territories . . . are framed 
after and founded upon the constitu- 
tion of the United States itself.’ 
Territory .v. O’Connor, 41 N.W. 746, 
5 Dak. 397, 403, 3 L.R.A. $55. 


[ec]  Alaska.—‘“Congress, ordaining 
for this territory an Organic Act, does 
a thing for the territory which in its 
nature, but not in its extent, is simi- 
lar, analogous, to what the people of 
a state do when they adopt a Consti- 
tution for the state.” Territory v. 
ier Pacific Fisheries, 5 Alaska 325, 


76. Brunswick First Nat. Bank y. 
Yankton County, 101 U.S. 129, 25 L. 
Ed. 1046, 2 Dak. 365, 


77. Territory v. O’Connor, 41 N.W. 
746, 5 Dak. 397, 3 L.R.A. 355; Terri- 
tory v. Scott, 20 N.W. 401, 3 Dak. 357. 
See Treadway v. Schnauber, 46 N.W. 
464, 1 Dak. 236. 


78. Matter of Attorney-Gener 
N.M. 49, 58. % ae 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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_ a state constitution is a limitation on power?® while 
_ an organic act is a grant of power,®° but this dis- 
tinction has not always been recognized to the full 
extent, at least in respect of some organic acts.81 


Rules of construction.®2 


prospective in operation.®*® 


General rules as to the 
construction and operation of statutes®* apply to 
the organic act of a territory.8¢ Thus the whole act 
must be taken into consideration and no single sec- 
tion should be segregated,®® and an act of congress 
amending the organic act of a territory, which does 
not directly or indirectly indicate that it shall have 
retrospective effect has been construed as merely 
So also, while the gen- 


¥ 
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TERRITORIES 


parent.°? 


such statute.®4 


eral rule that the expression of one thing in a statute 


excludes things not expressed®? may apply to an 
organic act,’® this rule, like other general rules of 
statutory construction,®® is only an aid in the as- 
certainment of the meaning of the act®® and must 


“Tn a, territory the constitution and 
laws of the United States and espe- 
cially the organic act of the territory 
itself, stands exactly in the relation 
a state constitution occupies in a 
state.” Matter of Attorney-General, 
supra. 


[a] Philippine Islands.—(1) The 
organic act of Aug. 29, 1916 (39 U.S. 
St. at L. 545 c 416; USCA tit 48 § 1001 
et seq), constitutes the fundamental 
law of the Philippine Islands and 
bears a relation to governmental af- 
fairs not unlike that borne by a state 
constitution to the state. Springer v. 
Government of the Philippine Islands, 
ASS. Ct. 4805 277) US 4189, 72) L Ba. 
845. (2) For other statements as 
to the nature of the organic acts of 
the Philippine Islands see Concepcion 
v. Paredes, 42 Philippine 599; United 
States v. Pompeya, 31 Philippine 245; 
U. S. v. Bull, 15 Philippine 7. 


[b] Puerto Rico.—(1) While the 
organic act of April 12, 1900 (31 U.S. 
St. at L. 77 ¢ 191) has been referred 
to asa constitution (Rodriguez v. Mil- 
ler, 23 Porto Rico 551, 558) (2) and 
the act of March 2, 1917 (39 U. S. St. 
at L. 951 ¢ 145; USCA tit 48 § 731 et 
seq) has been described as a quasi- 
constitution (Gallardo v. Porto Rico, 
18 F.(2d) 919) (3) and as the equiva- 
lent of a state constitution (Camunas 
v. Porto Rico Ry., Light & Power Co., 
272 F. 924, 928 [appeal dism 43 S.Ct. 
91, 260 U.S. 700, 67 L.Ed. 470]) (4) on 
the theory that “Congress stands as 
to Porto Rico in the place of the peo- 
ple of a state, acting directly or in- 
directly through a constitutional con- 
vention” (Camunas v. Porto Rico Ry., 
Light & Power Co., supra), (5) the 
analogy between the relation of the 
organic act to the people or govern- 
ment of Puerto Rico and that of the 
state constitution to the state is not 
complete (Fajardo Sugar Co. of Porto 
Rico v. Holcomb, 16 F.(2d) 92, 96) 
(6) and the organic act is really mere- 
ly an act of or legislation by congress 
(Gallardo v. Porto Rico, supra; Porto 
Rico American Tobacco Co. v. Bene- 
dicto, 10 Porto Rico Fed. 565 [aff 256 
BR. 4227): 


79. State constitution as limita- 
tion on power in general see Constitu- 
tional Law §§ 9, 167. 


g0. Ponder v. Graham, 4 Fla. 23. 
See Territory v. Alaska Pac. Fish- 
eries, 5 Alaska 325 (the organic act is 
a grant of specific powers and not a 
reservation of specific powers). 


81. United States vy. Pompeya, 31 
Philippine 245 (Philippine Organic 
Act of July 1, 1902 [32 U. S. St. at L. 
691 c 1369]). See U. S. v. Bull, 15 


stitution.®> 


Philippine 7. 


[a] In referring to organic act of 
Dakota the court said: “Its organic 
law is to be construed as its consti- 
tution, either in the light of a grant 
or a limitation of power. Perhaps, 
as to some portions, it is to have the 
former, and as to others, it is to have 
the latter construction.” Territory v. 
O’Connor, 41 N.W. 746, 749, 5 Dak. 
SIs) i ay a iat 


82. Construction affecting validity 
of act of territorial legislature in gen- 
eral see infra § 23. 


83. See Statutes §§ 563-734. 


Generali rules as to construction of 
Sate see Constitutional Law 


84. See cases infra text and notes 
85-92. 


Avoiding conflict with territorial 
statute see infra § 23. 


85. Carter v. Gear, 55 S.Ct. 491, 197 
U.S. 348, 49 L.Ed. 787; Elkins v. 
Porto Rico, 5 Porto Rico Fed. 103. 


oo Robinson y. Bailey, 28 Hawaii 


87. See Statutes § 582. 


ss. Govt. v. Springer, 50 Philip- 
pine 259 faff 48 S.Ct. 480, 277 U.S. 
189, 72 L.Ed. 845]. 


89. See Statutes §§ 562, 566, 582. 


90. Springer v. Government of the 
Philippine Islands, 48 S.Ct. 480, 277 
U.S. 189, 72 L.Ed. 845. 


91. Springer v. Government of the 
Philippine Islands, supra. 


92. Carpenter v. Rodgers, 1 Mont. 
90. 


93. See statutory provisions. 


[a] Construction and operation of 
particular provisions see American 
Trading Co. v. H. HE. Heacock Co., 52 
S.Ct. 387, 285 U.S. 247; In re Dick, 
38 Philippine 41 (both cases applying 
the organic act of the Philippine Is- 
lands of 1916 [39 U. S. St. at L. 547 ¢ 
416 § 6; USCA tit 48 § 1004]). 


[b] Statutory provision applied 
see Russell & Co. v. Henna, 10 Porto 
Rico Fed. 484 (organic Acts of Porto 
Rico of March 2, 1917 [39 U.S. St. at 
L. 951 ¢ 145 § 57; USCA tit 48 § 735], 
and April 12, 1900 [31 U. S. St. at L. 
77 C191 § 15)). 


[c]. Former law held inconsistent 
and inapplicable see lLazunaris Vv. 
Pastor, 3 Porto Rico 217 (certain pro- 
visions of General Orders of March 17, 
1899, issued by the military authori- 
ties in respect of divorce and Organic 


Continuance in force of éxisting laws. 
acts sometimes provide for the continuance in force 
of laws in force in the particular territory when the 
organic act is enacted®* and, under such provision, 
the construction theretofore placed upon the par- 
ticular statute so continued in force by the highest 
court of the territory becomes an integral part of 
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yield when a contrary intention of congress is ap- 
The right of a court to refer to the his- 
tory of the territory to ascertain the proper con- 
struction of a provision of the organie act which is 
ambiguous has been recognized.°? 


Organic 


Bill of rights contained in certain organic acts ex- 
tends to the particular territory involved statutory 
equivalents of certain provisions of the federal con- 
Such statutory equivalents are con- 


Act of Porto Rico of April 12, 1900 
[381 U.S. St. at L.. 77 ¢ 191 §°8]). 


As continuing in force laws of 
former sovereignty see supra § 4. 


94. In re Dick, 38 Philippine 41. 
95. See statutory provisions. 
[a] Philippine Islands.—(1) The 


Organic Act of August 29, 1916 [39 
U. S. St. at L. 545 ¢ 416 (USCA tit 
48 § 1001 et seq)] contains a Bill of 
Rights, many of the provisions of 
which are taken from the federal con- 
stitution. Springer v. Government of 
the Philippine Islands, 48 S.Ct. 480, 
207 U.S. (189, 72 L.Ed, 845...°-@) . “By. - 
virtue of the bill of rights enacted 
by Congress for the Philippine Is- 
lands; (=322Stat. 69015. (692, 
guarantees equivalent to the due proc- 
ess and equal protection of the law 
clause of the Fourteenth Amendment, 
the twice in jeopardy clause of the 
Fifth Amendment, and the substan- 
tial- guarantees of the Sixth Amend- 
ment, exclusive of the right to trial 
by jury, were extended to the Philin- 
pine Islands.” Serra v. Mortiga, 27 
S.Ct. 343, 204 U.S. 470, 474, 51 L.Ed. 
571. See ‘Grafton vi. .S.) 27 Si€t. 
749, 206 U.S. 3338, 51 L.Ed. 1084 [rev 
6 Philippine 55). (3) The guaranty 
of protection of the citizens of the 
Philippine Islands contained in § 4 
of the Organic Act of July 1, 1902 (32 
U. S. St. at L. 691 ¢ 1369) did not re- 
quire the government to furnish arms 
to municipalities or prohibit the re- 
quirement of a bond on the delivery 
of such arms. Philippine Islands v. 
Punzalan, 7 Philippine 546, 5 Off.Gaz. 
218. (4) Nor did the provision of § 
5 of such act, that excessive bail shall 
not be required, apply to the taking 
of a bond on delivering such arms to 
a municipality. Philippine Islands v. 
Punzalan, supra. (5) Prohibition of 
ex post facto laws applies only to 
criminal statutes, not to provisions 
relative to civil remedies like habeas 
corpus, Paynaga v. Wolfe, 2 Philip- 
pine 146. (6) But an act increasing 
the subsidiary punishment authorized 
by an existing law is void as to a 
crime committed before the former’s 
passage. U. S. v. Ang Kan Ko, 6 
Philippine 376, 4 Off.Gaz. 571. (7) 
Prohibition in thel organic act of 
“slavery” and “involuntary servitude” 
is not criminally self-operating. U.S. 
v. Cabanag, 8 Philippine 64, 5 Off.Gaz. 
261. (8) Notwithstanding the pro- 
hibition of “imprisonment for debt” 
a criminal sentence which includes 
indemnity to the aggrieved party 
must be enforced by imprisonment in 
case of nonpayment. U.S. v. Miran- 
da, 2 Philippine 606, 610, 1 Off.Gaz. 
911. (9) There is no vested right in 
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strued in accordance with the settled construction 
given to similar constitutional provisions in the. 
United States,°* but the result of their application 
must depend on the nature and character of the 
powers conferred by congress on the territorial gov- 
A person does not lose the right to 
claim the protection of a provision of such bill of 
rights by acting under a territorial statute the pro- 
vision of which, it is alleged, is violative of such 


ernment.®* 


right.°§ 


[§ 16] 4. Powers and Status of Territorial Gov- 
All powers of a territorial government 
are derived from,! and are subordinate to the author- 
ity of,? the federal government, and the local ter- 
ritorial government can have no greater power over 


ernment.°®® 


the rules of evidence, and the con- 
tents of lost instruments executed be- 
fore the enactment of the present 
code are provable thereunder, al- 
though the previous rule was a dif- 
ferent one. Aldeguer v. Hoskyn, 2 
Philippine 500, 1 Off.Gaz. 727. Com- 
pare Ayala de Roxas v. Case, 8 Philip- 
pine 197, 5 Off.Gaz. 272. (10) Pro- 
vision against double jeopardy see 
Criminal Law § 360. (11) Right to 
trial by jury in Philippine Islands see 
Juries §§ 12, 20. (12) Ex post facto 
laws in general see Constitutional 
Law §§ 803-819. (13) Restitution and 
indemnity in criminal case in general 
see Criminal Law § 3255. 


[b] Puerto Rico.—(1) “The sec- 
ond section of the act [Organic Act 
of Porto Rico of 1917] is called a ‘Bill 
of Rights,’ and included therein is 
substantially every one of the guar- 
anties of the federal Constitution, ex- 
cept those relating to indictment by 
a grand jury in the case of infamous 
crimes and the right of trial by jury 
in civil and criminal cases.” Balzac 
v. Porto Rico, 42 S.Ct. 348, 346, 258 U. 
S. 298, 66 L.Ed. 627. See Porto Rico 
American Tobacco Co. v. Benedicto, 
10 Porto Rico Fed. 374 (the bill of 
rights in the Jones Act brings with 
it the constitution except as _ to 
juries). (2) “The Bill of Rights is 
the Constitution of the United States 
so far as Congress has seen proper 
to extend it to this particular terri- 
tory.” Porto Rico American Tobacco 
Co. v. Benedicto, 10 Porto Rico Fed. 
565, 571 [aff 256 F. 422]. (3) 'The 
earlier organic act of April 12, 1900 
(381 U.S. St. at L. 77 ¢ 191). did not 
contain a bill of rights. Veve v. Fa- 
jardo Development Co., 6 Porto Rico 
Fed. 52. (4) 
Puerto Rico in general see Juries §§ 
12, 20. 


96. Board of Public Utility Com’rs 
v. Ynehaustic & Co.,40°S.Ct. 277, 251 
poss "401i 764) Wd), 3205 Serraliv. 
Mortiga, 27 S.Ct. 348, 204 U.S. 470, 51 
L.Ed. 571; Kepner v. United States, 
24 St. 797, 195 U.S. 100, 121, 49° L. 
Ed. 114, 1 Ann.Cas. 655; Porto Rico 
American Tobacco Co, v. Benedicto, 
10 Porto Rico Fed. 565 [aff 256 F. 
422]. See Tiaco v. Forbes, 33 S.Ct. 
585, 228 U.S. 549, 57 L.Ed. 960; Dow- 
dell v. United States, 31 S.Ct. 590, 221 
U.S. 325, 55 L.Ed... 763; Cornejo ‘v. 
Gabriel, 41 Philippine 188; Rubi v. 
Provincial Board of Mindoro, 39 
Philippine 660; Churchill v. Rafferty, 


32 Philippine 580 (all apparently 
recognizing rule). 
[a] Illustration. — Prohibition 


against the deprivation of life, lib- 
erty, or property without due process 
of law. U. S. v. Ling Tu Fan, 10 


Right to jury trial inj; 


/ 
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cations.® 
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[§§ 15-16 


a particular subject than the federal government it- 
self has;* the territory exercises only delegated 
powers‘ and such only as are conferred by congress.°® 
In view of the foregoing, questions as to extent of 
the powers of a territorial government are deter- 
mined by consideration of thé terms of the appli- 
cable federal statute,® as, for example, by the terms 
of the organic act,’ including the necessary implhi- 
Usually all restrictions upon the powers 
of a particular territorial government are found in 


the organic act by which it is established,® but con- 


Philippine 104, 6 Off.Gaz. 368. 


Operation of bill of rights in fed- 
eral constitution see Constitutional 
Law § 163. 


97. Board of Public Utility Com’rs 
v. Ynchausti & Co., 40 S.Ct. 277, 251 
U.S. 401, 64 L.Ed. 327. 


98. Board of Public Utility Com’rs 
v. Ynchausti & Co., supra. 


99. Cross references: 


Division of powers of different de- 
partments in general see infra § 17. 


Political status of territory in gen- 
eral see supra §§ 8-12. 


Power of: 


aN department see infra §§ 


Judicial department see infra § 29. 
rake rere department see infra §§ 


dc 1SNOWs Ven. (U.S.) 


317, 21 L.Ed. 784. 
2. Reynolds v. People, 1 Colo. 179. 


3. Reynolds v. People, supra; Ter- 
ritory v. O’Connor, 41 N.W. 746, 748, 5 
Dak. 397, 3| LRA. 355. Porto -Rico 
American Tobacco Co. v. Benedicto, 
ae ee Rico Fed. 565 [aff 256 F. 


[a] Reason for rule.—Congress 
ean confer only what power it has 
derived from the constitution. Ter- 
ritory v. O’Connor, 41 N.W. 746, 9 
Dak. 397, 3 L.R.A. 355; Porto Rico 
American Tobacco Co. v. Benedicto, 
Rene Rico Fed. 565 [aff 256 F. 


S., 18 Wall. 


4 Territory v. Alexander, 89 P. 
514, 11 Ariz. 172; Symons v. Hichel- 
berger, 144 N.E. 279, 110 Ohio St. 224; 
People v. Daniels, 22 P. 159, 6 Utah 
288, 5 L.R.A. 444. 


5. U.S.—Christiansen v. King 
County, 36 S.Ct. 114, 239 U.S. 356, 60 
L.Ed. 327; Talbott v. Silver Bow 
County, 11 S.Ct: 594, 189 U.S. 438, 
35 L.Ed. 210; In re Lane, 10 S.Ct. 
760, 1385 U.S. 448, 34 L.Ed. 219. 

Alaska.—Wickersham vy. Smith, 7 
Alaska 522. 


Dak.—Territory v. O’Connor, 41 N. 
W. 746, 5 Dak. 397, 8 L.R.A. 355. 


Utah.—People v. Daniels, 22 P. 159, 
6 Utah 288, 5 L.R.A. 444, 


eee on 3 v. Harris, 1 Wyo. 
6. Board of Public Utility Com’rs 


v. Ynchausti & Co., 40 S.Ct. 277, 251 
U.S. 401, 64 L.Ed. 327. 


[a] Compelling free carriage of 


gress has at times provided for such restrictions in 
statutes other than the organic act.*° 
granted by congress is at all times subject to such 
modifications as congress may deem fit to adopt.11 
In respect of some territories a presumption in favor 


The power 


mail.— (1) The Philippine govern- 
ment has power to require the free 
carriage of the mail as a condition of 
engaging in the coastwise trade in 
view of the power exercised over 
preceding forms of government and 
the provisions of Act April 15, 1904 
§ 3, authorizing the Philippine gov- 
ernment to adopt regulations govern- 
ing transportation between places in 
the Islands. Board of Public Utility 
Com’rs v. Ynchausti & Co., 40 S.Ct. 
277, 251 U.S. 401, 64 L.Ed. 327. (2) 
This power is not affected by the pro- 
visions of the bill of rights contained 
in the Organic Act of Aug. 29, 1916 
(39: “Us 2S. Sts ati 545s GAGS 
USCA tit 48 § 1008). Board of Public 
Utility Com’rs v. Ynchausti & Co., 
supra. 


7 In re Lane, 10 S.Ct. 760, 135 U. 
S. 443, 34 L.Ed. 219; Snow v. United 
States, 18 Wall. (U.S.) 317, 21 L.Ed. 
784; Concepcion v. Paredes, 42 Philip- 
pine 599. 


[a] Power to accept site for seat 
of government.—(1) The power of 
the territory of Washington to accept 
a deed of land as a site for the seat 
of government, and the erection of 
a capitol building, even if not in- 
cident to the organization of the ter- 
ritorial government, was implied 
from the provisions of Organic Act 
March 2, 1853 § 13 (10 U. S. St. at L. 
177 c 90), granting a sum of money 
“for the erection of suitable buildings 
at the seat of government.” Sylves- 
ter v. State of Washington, 30 S.Ct. 
25, 215 U.S. 80, 54 L.Ed. 101 [aff 91 P. 
15, 46 Wash. 585]. (2) The fact that 
congress at a subsequent session 
made another appropriation for the 
erection of a temporary capitol and 
for a penitentiary, inclusive of the 
sites of the buildings did not affect 
such power. Sylvester v. State, 91 
P. 15, 46 Wash. 585 [aff 30 S.Ct. 25, 
215 U.S. 80, 54 L.Ed. 101). 


8. Talbott v. Silver Bow County, 
Spooks 594, 139 U.S. 488, 35 L.Ed. 
9. Reynolds v. People, 1 Colo. 179; 
Franklin v. United States, 1 Colo. 35. 


10. Reynolds v. People, 1 Colo. 179; 
Franklin vy. United States, 1 Colo. 35. 


11. Snow v. U. S., 18 Wall. .S. 
317, 21 L.Ed. 784.” a es 


“The territorial governments owe 
all their powers to the statutes of the 
United States conferring on them the 
powers which they exercise, and 
which are liable to be withdrawn, 
modified, or repealed at any time by 
Congress.” United States v. Kagama, 
PRE 1109, 118 U.S. 875, 379, 30 Ee 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of local control over matters of local concern has 
been indulged.t? While it has been asserted in gen- 
eral terms that the government of a territory is 
an agency of the congress of the United States1® 
the territorial legislature may not be regarded as an 
agent of congress to the extent that an act, of such 
legislature becomes an act of congress itself on the 
failure of congress to annul such act.?4 


Police power. The government of the Philippine 
Islands may exercise police power for the general 
welfare and public interest!® and in the matter of 
local regulations and exercise of the police power 
Puerto Rico possesses all the sovereign powers of a 
state;1® the exercise of such power belongs to the 
legislature.17 


[§ 17] 5. Form and Nature of Territorial Govern- 
ment; Division of Powers.1* No special form of 
government is necessarily a feature of an organized 
territory,!® and the determination as to the form 
of the government to be established in any particular 


12. See case infra this note. 
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orderly government through persons 
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territory is within the discretion of congress.2® As 
a general rule the governments which have been es- 
tablished have been representative, at least in respect 
of the legislative body,?1 and have consisted of the 
three departments, executive,?? legislative,?* and ju- 
dicial,?* generally recognized as typical of the Ameri- 
can system of government.?° Rules as to the dis- 
tribution of powers among the three departments 
of government, and as to the independence of each, 
similar to those applicable to the federal and state 
governments,*° have been recognized or applied 
where the operation of the government of the terri- 
tories has been involved?’ even though the organic 
act contains no general distribution clause.28 Thus, 
while the three departments are interdependent, in 
the sense that each is unable to perform its fune- 
tions fully and adequately without the others,?° 
in the main each department is independent*® 
and not subject to the direet control of an- 
other;* the powers of the several departments are 


congress provided for Alaska execu- 


4 


NN ee ae em ae 


[a] In Puerto Rico only the plain- 
ly expressed will of the United States 
is to prevail against the presumption 
of local control of the Puerto Rican 
government over matters of local con- 
eern. Lastra v. New York & Porto 
Rico S. S. Co, 2 F.(2d) 812 [appeal 
dism 46 S.Ct. 106, 269 U.S. 536, 70 L. 
Ed. 400]. 


13. Govt. v. Springer, 50 Philip- 
pine 259 [aff 48 S.Ct. 480, 277 U.S. 
189, 72 L.Ed. 845]; People v. Daniels, 
22 P. 159, 6 Utah 288, 5 L.R.A. 444. 


14. See infra § 20 note 20 [al]. 


15. Rubi v. Provincial Bd. of Min- 
dora, 39 Philippine 660; Churchill v. 
Rafferty, 32 Philippine 580. 


16. Gonzalez v. People of Porto 
Rico, 51 F.(2d) 61; Armstrong v. Goy- 
co, 29 F.(2d) 900. 


17. See infra § 25 note 83 [d]. 


18. Organized and unorganized 
territories in general see supra § 10. 


19. Interstate Commerce Commis- 
sion v. U. S. ex rel. Humbolt SS. Co., 
32 S.Ct. 556, 224 U.S. 474, 56 L.Ed. 
849. 


20. Binns v. U. S., 24 S.Ct. 816, 194 
U.S. 486, 48 L.Ed. 1087; Murphy v. 
Ramsey, 5 S.Ct. 747, 114 U.S. 15, 29 
L.Bd. 47; U. S. v. Nelson, 29 F. 202 
[aff 30 F. 112]; U.S. ex rel. Humbolt 
SS. Co. v. Interstate Commerce Com- 
mission, 37 App.D.C. 266 [aff 32 S.Ct. 
556, 224 U.S. 474, 56 L.Ed. 849]; Wag- 
ner v. Harris, 1 Wyo. 194. 


{a] Prior to division of Indian 
Territory and the establishment of an 
organized system of government in 
one of the resultant divisions, the 
part of such territory, which was 
known as Oklahoma, ‘had no legisla- 
tive body. It had no government. It 
had no established or organized sys- 
tem of government for the control of 
the people within its limits.” In re 
Lane, 10 S.Ct. 760, 761, 135 U.S. 443, 
34 L.Ed. 219. 


[b] In Canal Zone (1) the presi- 
dent as the chief executive of the 
United States is invested in general 
with the powers of necessary govern- 
ment over the Zone and its inhabit- 
ants. Canal Zone v. Mena, 2 Canal 
Zone 170, 172. And see Act Aug. 24, 
1912 (37 U.S. St. at L. 561 c 390 § 4 
et seq; USCA tit 48 § 1305 et seq). 
(2) “The President has exercised 
these powers by the establishment of 


delegated and authorized to that end, 
has promulgated a system of laws 
to control the conduct and define the 
rights of the inhabitants and has in- 
stituted courts and appointed judges.” 
Canal Zone v. Mena, supra. 


21. See statutory provisions; and 
garee infra this note; and § 20 note 


[a] In Philippine Islands the basic 
idea of government is that of a popu- 
lar representative government. Cor- 
nejo v. Gabriel, 41 Philippine 188. 


22. Executive department in gen- 
eral see infra § 26. 

Officers, agents, and employees in 
general see infra §§ 27, 28. 


23. Legislature in general see in- 
fra § 20. 


24. Judges in general see Judges 
33°C.J. p 919; 


Judiciary in general see infra § 29. 


Territorial courts in general see 
Federal Courts §§ 353-363. 


25. In re Lane, 10 S.Ct. 760, 135 U. 
S. 448, 34 L.Ed. 219; Territory v. 
O’Connor, 41 N.W. 746, 5 Dak. 397, 3 


L.R.A. 355. And see cases infra this 
note. 
[a] Similar to state governments. 


—“‘The division into and the separa- 
tion of the three great departments, 
and the grants of power thereto, are 
much the same in character and dis- 
tribution,’’ as was the case under the 
early state constitutions. Territory 
v. O’Connor, 41 N.W. 746, 9 Dak. 397, 
404, 3 L.R.A. 355. 


{b] Particular territories in which 
three departments established see 
Snow v. United States, 18 Wall. (U. 
S.) 317, 21 L.Ed. 784 (Utah); Seré 
and Laralde v. Pitot, 6 Cranch (U.S.) 
332, 3 L.Ed. 240 (Orleans); Incrarity 
v. Curtis, 4 Fla. 175 (Florida); In re 
Cummings, 20 Hawaii 518 (Hawaii); 
Taylor v. Stevenson, 9 P. 642, 2 Idaho 
(Hasb.) 180 (Idaho); Chicago, R. I. 
Siren y. Co:. 190 "Ps 808, 79) Okla 8 
(Oklahoma); Govt. v. Springer, 50 
Philippine 259 [aff 48 S.Ct. 480, 277 
U.S. 189, 72 L.Ed. 845]; Alejandrio v. 
Quezon, 46 Philippine 83; Fuentes v. 
The Director of Prisons, 46 Philippine 
DIAS wivensu ll. Lo) ehilipp iiesni 
(ast four cases involving Philippine 
Islands); Watts v. U. S., 1 Wash.T. 
288 (Washington). 


[ec] Alaska.—(1) By earlier acts 


tive and judicial officers but created 
no legislative body. Binns v. U. S., 
24 S.Ct. 816, 194 U.S. 486, 48 L.Ed. 
1087. (2) Under the existing organic 
act executive, judicial, and legislative 
branches are provided for. See Act 
Aug. 24, 1912 (37 U. S. St. at L. 512. ¢ 
387; USCA tit 48 § 21 et seq). 


_ [d] Puerto Rico (1) in its organ- 
ization is in most essentials that of 
those political entities known as ter- 
ritories since it has a territorial leg- 
islature and a territorial system of 
courts.. American R. Co. v. Didrick- 
sen, 33 S.Ct. 224, 227 U.S. 145, 57 L.Ed: 
456. (2) “This organic law [Act of 
April” 12,1900. 2C3as Us'S: “at: a7 oie 
191)] which consisted originally of 
more than forty sections, and which 
has several times since been amplified 
and amended, created for Porto Rico 
what, in our judgment, is a fairly 
complete system of territorial gov- 
ernment, consisting of the usual 
three branches more or less co-ordi- ' 
nate in their functions, with a gov- 
ernor, a bicameral legislature, al- 
though one of the houses is given 
certain powers to the exclusion of 
the other, and a complete insular 
judicial system.” Elkins v. Porto 
Rico, 5 Porto Rico Fed. 103, 107. 


26. See Constitutional Law §§ 234— 
411. 


27. Govt. v. Springer, 50 Philip- 
pine 259 [aff 48 S.Ct. 480, 277 U.S. 
189, 72 L.Ed. 845]. 


28. Government v. Springer, 
pra. 


29. See Province of Tarlac y. Gale, 
26 Philippine 388 (departments are 
We tech coequal, and coimport- 
ant). 


30. In re Cummings, 20 Hawaii 
518; Govt. v. Springer, 50 Philippine 
259 [aff 48 S.Ct. 480, 277 U.S. 189, 72 
L.Ed. 843]; Alejandrio v. Quezon, 46 
Philippine 83; Abueva v. Wood, 45 
Philippine 612; Borromeo v. Mariano, 
41 Philippine 322; Tarlac v. Gale, 26 
Philippine 338; Severino v. Governor- 
General, 16 Philippine 366; U. S. v. 
Bull, 15 Philippine 7. 


Sl. ‘Baca v. Perez, 42 P.-162, 8_N. 
M. 187; Alejandrino v. Quezon, 46 
Philippine 83; Abueva v. Wood, 45 
Philippine 612; Province of Tarlac v. 
Gale, 26 Philippine 338. 


Mandamus against government or 
executive or legislative officers see 
Mandamus §§ 196-257. 


su- 
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separate and distinct,®? and neither department may 
encroach on another in respect of the latter’s exer- 
cise of powers duly conferred,** as, for example, by 
an attempt to exercise any of the powers conferred 
by the organic act on either of the others** even 
though the organic act contains no explicit prohibi- 
tion in this regard.*® Courts will, so far as is with- 
in their power, protect each of the departments from 
The question as to which depart- 
ment has power in a particular matter depends in 
general on the provisions of the organic law.°* Fune- 
tions of each department may be exercised only in 
the manner prescribed by applicable acts of con- 
gress or by laws of the local legislative body in con- 
formity with such acts of congress.*® 


In general a power con- 
ferred on one department of a territorial govern- 


encroachment.*® 


Delegation of power. 


32. Springer v. Government of the 
Philippine Islands, 48 S.Ct. 480, 277 
U.S. 189, 72 L.Ed. 845. 


33. In re Cummings, 20 Hawaii 
518; Baca v. Perez, 42 P. 162, 8 N.M. 
187; Nicolas v. Alberto, 51 Philip- 
pine 370; Fuentes v. The Director of 
Prisons, 46 Philippine 22; Abueva v. 
Wood, 45 Philippine 612. 


34. Taylor v. Stevenson, 9 P. 642, 
2 Idaho (Hasb.) 180; United States 
v. Ang Tang Ho, 43 Philippine 1. 


35. Government v. Springer, 50 
Philippine 259 [aff 48 S.Ct. 480, 277 
U.S. 189, 72 L.Ed. 845]. 


[a] From division of government 
into three departments the prohibi- 
tion against either exercising the 
powers of another may fairly be im- 
plied. Government v. Springer, 50 
Philippine 259 [aff 48 S.Ct. 480, 277 
U.S. 189, 72 L.Ed. 845]. 


36. Nicolas v. Alberto, 
pine 370. d 


37. Govt. v. Springer, 50 Philip- 
pine 259 [aff 48 S.Ct. 480, 277 U.S. 
189, 72 L.Ed. 845]. 


38. Govt. v. Springer, supra; Con- 
cepcion v. Paredes, 42 Philippine 599. 


39. McCandless vy. Campbell, 20 
Hawaii 411. 


51 Philip- 


40. McCandless v. Campbell, su- 
pra, 

41. McCandless v. Campbell, su- 
pra. 

42. See supra § 13. 

43. U.S.—American Trading Co. v. 
H, E.. Heacock Co., 52, S.Ct. 387, 285 
U.S. 247; El Paso & N. E. R. Co. v. 


Guiterrez, 30 S.Ct. 21, 215 U.S. 87, 54 
L.Ed. 106; Howard v. Illinois Cent. R. 
Co., 28 S.Ct. 141, 207 U.S. 463, 52 L.Ed. 
297; Brunswick First Nat. Bank v. 
Yankton, 101 U.S. 129, 25 L.Ed. 1046, 
2 Dak. 365; Snow v. United States, 18 


Wall. 317, 21 L.Ed. 784; Seré and La- 
ralde v. Pitot, 6 Cranch 332; Nelson 
v. United States, 80 F. 112. See 


Reynolds v. United States, 98 U.S. 
145, 25 L.Ed. 246 (apparently recog- 
nizing rule). 


Alaska.—Territory v. Alaska Pac. 
Fisheries, 5 Alaska 325. 


ee CS v. People, 1 Colo, 


D.C.—McNamara v. Washington 
Terminal Co., 35 App.D.C. 230. 


Hawaii—Re Inter-Island Steam 
Nav. Co., Ltd., 24 Hawaii 136. 


Philippine——Tan Te v. Bell, 27 
Philippine 354; U. S. v. Bull, 15 
Philippine 7. 


ae 
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States.*1 


Utah.—U. S..v. Church of Jesus 
Christ; etc., 15 P. 473, 5 Utah 361 [aff 
10 S.Ct. 792, 136 U.S. 1, 34 L.Hd. 478]. 


Wash.—Walsh v. Alaska SS. Co., 
172 P. 269, 101 Wash. 295. 


Wyo.—Downs y. Parshall, 
994, 3 Wyo. 425. 


See also cases supra § 13 note 45. 


[a] Commerce.—(1) The author- 
ity of congress to legislate as to trade 
or commerce in the territories does 
not depend on the authority conferred 
by the interstate commerce clause of 
the federal constitution. El Paso & 
N. E. R. Co. v. Guiterrez, 30 S.Ct. 21, 
215 U.S. 87, 54 L.Ed. 106; Howard v. 
Illinois Cent. R. Co., 28 S.Ct. 141, 207 
U.S. 463, 52 L.Ed, 297; McNamara v. 
Washington Terminal Co., 35 App.D. 
C. 230. (2) Source of power of con- 
gress to regulate commerce in gen- 
eral see Commerce § 6. (3) Validity 
of Employers’ Liability Act applica- 
ble to territories see Commerce § 90; 
Master and Servant § 385. 


[b] Control over elective fran- 
chise.— “It rests with Congress to say 
whether, in a given case, any of the 
people, resident in the Territory, shall 
participate in the election of its offi- 
cers or the making of its laws; and it 
may, therefore, take from them any 
right of suffrage it may previously 
have conferred, or at any time mod- 
ify or abridge it, as it may deem ex- 
pedient. The right of local self-gov- 
ernment, as known to our system as a 
constitutional franchise, belongs, un- 
der the Constitution, to the States 
and to the people thereof, by whom 
that Constitution was ordained, and 
to whom by its terms all power not 
conferred by it upon the government 
of the United States was expressly 
reserved. The personal and civil 
rights of the inhabitants of the Ter- 
ritories are secured to them, as to 
other citizens, by the principles of 
constitutional liberty which restrain 
all the agencies of government, State 
and National; their political rights 
are franchises which they hold as 
privileges in the legislative discretion 
of the Congress of the United States.” 
Murphy v. Ramsey, 5 S.Ct. 747, 114 U. 
S. 15,44, 29 L.Hd. 47. 


[c] In Alaska (1) prior to the act 
of Aug. 24, 1912 (37 U. S, St. at L. 512 
ce 387; USCA tit 48 § 21 et seq), by 
which congress provided for a leg- 
islature for Alaska, congress was the 
only lawmaking power for Alaska. 
U. S. v. Nelson, 29 F. 202; S. v. 
North Pac. Wharves, ete., Co., 4 Alas- 
ka *.552. (2) In legislating for 
Alaska congress has exercised the 
combined powers of a federal and a 
territorial body. Allen y. Myers, 1 


26) EB. 


ha 


ment may not be delegated to another department*? 
even in the absence of an express prohibition in this 
regard contained in the organic act,*® except in so: 
far as, through long practice, the delegation of pow- 
ers has become customary throughout the United 


[§ 18] B. Legislature—1. Congress—a. In Gen- 
eral. As already shown, subject to’ certain restric- 
tions, congress has plenary power over the terri- 
tories,#2 and this power includes the power to legis- 
late for the territories*? much the same, it has been 
said, as a state does for its municipal organizations.** 
It is within the discretion of congress to determine 
the manner in which this power to legislate may be 
exercised;+® it may legislate directly for the local 
government or for local affairs*® or may transfer 
the power to legislate to a legislative body within 


Alaska 114. (3) The view has been 
taken that in enacting the Alaska. 
Code congress acted under its power 
as a local legislature (Ex parte 
Krause, 228 F. 547; Allen v. Myers, 
1 Alaska 114), (4) that the code was 
to be construed like the act of a state 
legislature (Allen v. Myers, supra), 
(5) and that it has no greater force 
than the law of a territorial legisla- 
ture subject to congressional ap- 
proval (Ex parte Krause, supra [crim- 
inal code]). (6) “The Alaskan Code 
is quite an elaborate code of substan- 
tive and adjective law, the former 
containing twelve chapters of defi- 
nitions of offenses against the per- 
son and property, the public safety 
and the public peace; the other con- 
taining elaborate and circumstantial 
provisions for the indictment and 
trial of offenders, their sentence and 


punishment, and a provision for ap-- 


pellate review. It seems to omit 
nothing of circumstance or detail 
necessary to a careful and advanced 
procedure.” Summer |v. United 
States, 34 S.Ct. 38, 231 U.S. 92, 101, 58 
L.Ed. 137. (7) Congress has author- 
ity to require a foreign corporation 
to file a copy of its articles of incor- 
poration, a statement of its condition, 
a list of its officers, its consent to be 
sued, and the name of an agent upon 
whom service of process may be 
made, before doing business in Alas- 
ka. Van Schuyver Co. v. Breedman, 
5 Alaska 260. (8) Congress has pow- 
er to authorize the president to regu- 
late or prohibit the introduction of 
distilled spirits into the district of 
Alaska under penalties prescribed by 
15 U. S. St. at L. 241. The Louisa. 
ee 15 F.Cas.No. 8,533, 2 Sawy. 


[d] In Puerto Rico the view has 
been expressed that congress, in en- 
acting the various provisions of the 
Organic Act of March 2, 1917 (39 U. S. 
St. at L. 951 c 145; USCA tit 48 § 731 
et seq) was not acting as a local leg- 
islature. Peo. v. Torres, 28 Porto 
Rico 783. 


44. Brunswick First Nat. Bank v. 
Yankton County, 101 U.S. 129, 25 Ln 
Ed. 1046, 2 Dak. 365. 


Source of power see supra § 13. 


mae Nelson v. United States, 30 F. 


46. U.S.— Binns v. U. S., 24 S.Ct. 
816, 194 U.S. 486, 48 L.Ed. 1087; 
Brunswick First Nat. Bank v. Yank- 
ton County, 101 U.S. 129, 25 L.Ha. 
1046, 2 Dak. 365; Camunas v. Porto. 
Rico Ry., Light & Power Co., 272 F. 
924 [aff 48 S.Ct. 91, 260 U.S. 700, 67 
L.Ed. 470]; Oklahoma, K. & M.S. Ry. 
Co. v. Bowling, 249 F. 592, 161 C.C.A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“[§§ 17-18 


F 
L 
F, 
| 


§§ 18-19] 


SE TT a Oe PE he ore eee. 
a) ; : 


the territory.*7 While the power of congress to leg- 
islate for the territories is not subject to all the limi- 
tations which are imposed upon it when legislating 
for the United States,*® and is not subject to Con- 
stitutional restrictions which are applicable to legis- 
lation in respect of states,t® the power is subject 
to certain limitations,®° dependent upon the relation 
of the particular territory to the United States;51 
thus the constitution, in so far as applicable to the 
particular situation, limits the legislative power of 
congress in respect both of territories incorporated 
into the United States®? and of territories not so 
incorporated.®* Congress may legislate for each 
and any of the territories ‘specially and according to 
what may be deemed its particular needs,®* and an 
act is not invalid because it applies only to a par- 
ticular territory.°> It has been said that congress 
exercises the combined powers of a general and of 
a state government in legislating for territories,®® 
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Existing and subsequently - organized territories. 
While certain acts of congress regulatory of the gov- 
ernment of territories applied only to organized ter- 
ritories in existence when the particular act in ques- 
tion was passed,°® other regulatory acts of a gen- 
eral nature apply not only to organized territories 
in existence when the particular act is passed, but 
also to territories subsequently organized under. the 
laws of the United States.5° 


[§ 19] b. Annulment of, and Other Powers as to, 
Acts of Territorial Legislature. Congress has the 
power of supervision over the legislative body of a 
territory®® and may annul or abrogate,®! invali- 
date,*? or amend®® the acts of a territorial legisla- 
ture, even in the absence of an express reservation 
of power in this regard,** and in many organic acts 
congress has expressly reserved the right to annul 
acts of the territorial legislative body.®* So eon- 
gress may make a void act of the territorial legisla- 


even as to those not incorporated into the Union.®? 


518; Nelson v. United States, 30 F. 
112; The Panama, 18 F.Cas.No. 10,- 
702, Deady 27, 1 Or. 418. 


D.C.—U. S. v. Interstate Commerce 
Commission, 37 App.D.C. 266 [aff 32 
S.Ct. 556, 224 US. 474, 56 L.Hd. 849]. 


Okl].—Allen v. Reed, 60 P. 782, 63 P. 
867, 10 Okl. 105. 


Philippine.—U. S. v. Bull, 15 Philip- 
pine 7. 

Wyo.—In re Murphy, 40 P. 398, 5 
Wyo. 297. 

47. See infra § 20. 


48. Dorr v. United States, 24 S.Ct. 
808, 195 U.S. 138, 49 L.R.A. 128, 1 Ann, 
Cas. 697; Tan Te v. Bell, 27 Philip- 
pine 354. 

[a] In Alaska in imposing license 
fees upon certain lines of business by 
the Alaskan penal code congress was 


“not limited by Const. art 1 § 8, requir- 


ing “excises” to be uniform through- 
out the United States, the fees being 
rather local taxes imposed under the 
plenary power of congress to defray 
expenses of territorial government. 
Wynn-Johnson v. Shoup, 24 S.Ct. 820, 
194 U.S. 496, 48 L.Ed. 1091; Binns v. 
U. S., 194 U.S. 486, 24 S.Ct. 816, 48 L. 
Ed. 1087. 


[b] In case of territory not incor- 
porated into United States the con- 
stitutional limitations on the author- 
ity of congress when legislating for 
the United States are not applicable 
and controlling on congress. Board 
of Public Utility Com’rs v. Ynchausti 
& Page S.Ct. 277, 251 U.S. 401, 64 L. 
Ed. 3 


49, Territory of Alaska v. Troy. 
42 S.Ct. 241, 258 U.S. 101, 66 L.Ed. 
487: Howard v. Illinois Cent. R. Co., 
28 S.Ct. 141, 207 U.S. 468, 52 L.Ed. 
297; Walsh v. Alaska SS. Co., 172 P. 
269, 101 Wash. 295. See American 
Trading Co. v. H. E. Heacock Co., 52 
S.Ct. 387, 285 U.S. 247. (apparently 
recognizing rule). 


[a] Provisions applicable to 
“state.”—(1) In Const. art 1 § 9, pro- 
hibiting preference by any regulation 
of commerce or revenue to the ports 
of one state over those of another, the 
word ‘‘state” has the meaning gener- 
ally given it in the constitution, and 
does not include territories, so as to 
require the ports of Alaska to be giv- 
en the same regulations as those of 
the states. Territory of Alaska v. 
Troy, 42 S.Ct. 241, 258 U.S. 101, 66 L. 
Ed, 487. (2) Hence Act Congr. June 
5, 1920 § 27, providing “that no mer- 
chandise shall be transported by wa- 


ture valid,®® in 


ter, or by land and water, on penalty 
of forfeiture thereof, between points 
in the United States, including dis- 
tricts, territories, and possessions 
thereof embraced within the coast- 
wise laws, either directly or via a 
foreign port, or for any part of the 
transportation, in any other vessel 
than a vessel built in and documented 
under the laws of the United States 
and owned by persons who are citi- 
zens of the United States, or vessels 
to which the privilege of engaging in 
the coastwise trade is extended by 
sections 18 or 22,” is valid. Juneau 
Hardware Co. v. Troy, 6 Alaska 364 
[aff sub nom. Territory of Alaska v. 
Troy, 42 S.Ct. 241, 258 U.S. 101, 66 L. 
Ed. 487]. 


50. Dorr v. United States, 24 S.Ct. 
808, 195 U.S. 138, 49 L.R.A. 128, 1 Ann. 
CasAGot. 


51. Dorr v. United States, supra. 


52. Territory of Alaska v. Troy, 
42 S.Ct. 241, 258 U.S. 101, 66 L.Ed. 
487; Rasmussen v. United States, 25 
S.Ct. 514, 197 U.S. 516, 49 L.Ed. 862; 
Nelson v. United States, 30 F. 112; 
In re Virch, 5 Alaska 500. See 
Thompson v. Utah, 18 S.Ct. 620, 170 
U.S. 345, 42 L.Ed. 1064; Springfield v. 
Thomas, 17 S.Ct. 717, 166 U.S. 707, 41 
L.Ed. 1172 (both cases recognizing 
rule). 

[a] MIllustration.—In legislating 
for Alaska the power of congress is 
subject to the Sixth Amendment 
which guarantees a right to a trial 
by jury in criminal prosecutions. 
Rasmussen vy. United States, 25 S.Ct. 
514, 197 U.S. 516, 49 L.Ed. 862. 


Cross references: 

Application to territories of provi- 
sions of federal constitution guar- 
anteeing right to jury trial in gen- 
eral see Juries § 20. 

Extension of constitution and laws 
of United States to unincorporated 
territory in general see supra § 5. 

Incorporated and unincorporated ter- 
ritory in general see supra § 11. 
53. Dorr v. United States, 24 S.Ct. 

808, 195 U.S. 135, 49 L.R.A. 128, 1 Ann. 

Cas. 697; United States v. Bull, 15 

Philippine 7; New York & Porto Rico 

S.S. Co. v. Benedicto, 12 Porto Rico 

Fed. 262. 


54, Nelson v. United States, 30 F. 
112. 


55. Nelson v. United States, supra. 


56. American Ins. Co. v. 356 Bales 
of Cotton, 1 Pet. (U.S.) 511, 7 L.Hd. 
242. 


so far as the particular matter is 


57. New York & Porto Rico SS. 
. Benedicto, 12 Porto Rico Fed. 


58. Wickersham v. Smith, 7 Alaska 


59. Wickersham v. Smith, supra. 


60. Hornbuckle vy. Toombs, 18. 
Wall. (U.S.) 648, 21 L.Ed. 266; Okia- 
homa, K. & M. I. Ry. Co. v. Bowling, 
249 F. 592, 161 C.C.A. 518; Territory 
v. O’Connor, 41 N.W. 746, 5 Dak. 397, 
3, L.R.A. 355; Territory vi:Scott; 20 
N.W. 401, 3 Dak. 357; Territory v. 
Lee, 2 Mont. 124. 


[a] “Such power of congress has 
been very rarely exercised in most 
of the territories, and never, perhaps, 
in the history of this territory, ex- 
cept upon direct application of her 
citizens to supply some omissions or 
to relieve from some inadvertence of 
territorial legislation during the re- 
cess of the territorial assembly.” 
Territory v. O’Connor, 41 N.W. 746, 
T49, 5 “Dak. 397, °3, E.R.As. 2305, 


61. Wright v. Ynchausti & Co., 47 
S.Ct. 229, 272 U.S. 640, 71 L.Ed. 454; 
Brunswick First Nat. Bank v. Yank- 
ton County, 101 U.S. 129, 25 L.Ed. 
1046; Hornbuckle v. Toombs, 18 Wali. 
(U.S.) 648, 21 L.Ed. 966; Montana v. 
Lee, 2 Mont. 124; Wagner v. Harris, 
1 Wyo. 194. See Reynolds v. People, 
1 Colo. 179; Baca v. Perez, 42 P. 162, 
8 N.M. 187; Chavez v. Luna, 21 P. 344, 
5 N.M. 183 (all apparently recogniz- 
ing rule). 


62. Brunswick First Nat. Bank v. 
Yankton County, 101 U.S. 129, 25 L. 
Ed. 1046, 2 Dak. 365; Allen v. Reed, 
COTE r 782; 260) 280% 10 (Oke tone 


63. Church of Jesus Christ of L. 
D.SAv. USs410 SiCb 192% 136) esas 
34 L.Ed. 478; Brunswick First Nat. 
Bank v. Yankton, 101 U.S. 129, 25 L. 
Kd. 1046, 2 Dak. 365; Montana v. Lee, 
2 Mont. 124. 


64 First Nat. Bank v. Yankton 
County, 101 U.S. 129, 25 L.Ed. 1046; 
Hammons v. Watkins, 262 P. 616, 33 
Ariz. 76; Allen v. Reed, 60 P. 782, 63 
P, 867, 10 Okl. 105. 


[a] “Such a power [to amend] is 
an incident of sovereignty, and con- 
tinues until granted away.” First 
Nat. Bank v. Yankton County, 101 U. 
S. 129, 138, 25 L.Ed. 1046. 


65. See statutory provisions. 


66. Brunswick First Nat. Bank v. 
Yankton County, 101 U.S. 129, 25 L. 
Ed. 1046, 2 Dak. 365; Allen v. Reed, 
60 P. 782, 63 B. 867, 10 Okl. 105; Finch 
V¥; U.7S:, 3$3°Py 638.) 1 Okl.'396.~ See 
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within the power of congress,®? regardless of the 
fact that no such power has expressly or impliedly 
been reserved;** but the repeal by congress of an 
act of a legislature is not necessarily the declara- 
tion of its validity.®°® 


Method of annulling or superseding territorial 
act. Congress may annul or supersede the acts of 
a territorial legislature either directly,7° or in- 
directly, by passing inconsistent legislation,"! or 
legislation covering the whole subject matter ;*? but 
there is authority for the view that an act of con- 
gress covering the subject matter of a territorial 
act of a former territory merely suspended the opera- 
tive effect of such territorial statute during the 
period prior to admission to statehood and did not 
repeal or annul such territorial act.7* In order 
that an act of congress may impliedly displace a 
territorial act it must relate to the same subject 
matter.** 


Necessity for, and what constitutes, approval by 
congress. Statutory provision by congress that laws 
of the territorial legislative body shall be submitted 
to congress and, if disapproved, shall be nuli and 
void and of no effect, does not require any action 
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torial legislative body,’® nor, under an express reser- 
vation by congress of the power and authority to an- 
nul the acts of a territorial legislature, is such an 
act suspended until approved by congress;*° and, 
notwithstanding su¢h provisions by congress, an act 
of the territorial legislative body, otherwise valid, 
is in force and operative until disapproved or an- 
nulled by congress.77 In the absence of evidence 
to the contrary, the presumption has been indulged 
that the act of the territorial legislative body was 
duly reported or submitted to congress as required 
by an act of congress,‘* or, at least, that congress 
was cognizant of the legislation,’® and, in the ab- 
sence of any showing of disapproval, the further 
presumption has been indulged that congress ac- 
quiesced in or approved the territorial act®°® or did 
not disapprove it;*+ and, according to some cases, 
the fact that congress has failed to annul a terri- 
torial statute which has been reported as required 
under a statutory provision reserving the right of 
congress to annul has some tendency to show that 
congress has given its approval’? and that the act 
was within the power of the territorial legislature.** 
Under provisions reserving to congress the right to 
annul, however, failure of congress to annul is not 


by congress in order to validate an act of the terri- 


Godbe y. Salt Lake, 1 Utah 68 (recog- 
nizing rule). But see Treadway v. 
Schnauber, 46 N.W. 464, 1 Dak. 236 
(where a contrary view was ex- 
pressed): 


67. Mitsui Bussan Kaisha v. Ma- 
nila Hlectric R., etc., Co., 39 Philippine 
624. See Govt. v. Springer, 50 Philip- 
pine 259 [aff on other grounds 48 S.Ct. 
480,° 277 U.S. 189, 72 L.Ed. 845] 
(where Johnson, J., in a concurring 
opinion, said that express or tacit ap- 
proval of an invalid act does not vali- 
date it unless the act is considered 
an act of congress within its powers). 

68. Allen v. Reed, 60 P. 782; 63 P. 
867, 10 Okl. 105. 

69. Williams v. Clayton, 21 P. 398, 
6 Utah 86. 

70. U.S. v. Church of Jesus Christ, 


etce., 15 P. 473, 5 Utah 361 [aff 10 S.Ct. 
792, 1386 U.S. 1, 34 L.Ed. 478]. 


71. Allen v. Reed, 60 P. 782, 63 P. 
867, 10 Okl. 105; Territory v. Nelson, 
2 Wyo. 346. 


Statute prohibiting United States 
courts from enforcing any laws of In- 
dian tribes in Indian Territory see In- 
dians § 25. 


72. Hl Paso & N. R. Co. v. Gutier- 
rez, 30 S.Ct. 21, 215 U.S. 87, 54 L.Ed. 
106; Atchison, T. & S. FE. Ry. Co. v. 
Tack, 1380 S.W. 596, 61 Tex.Civ.App. 
551. See Davis v. Beason, 10 S.Ct. 
299, 138 U.S. 343, 38 L.Ed. 687 (ap- 
parently recognizing rule); Cruz v. 
ae York SS. Co., 6 Porto Rico Fed. 
160. 


fa] Iustration.—Employers’ Lia- 
bility Act. El Paso & N. EB. Ry. Co. v. 
Gutierrez, 30 S.Ct. 21, 215 U.S. 87, 54 
L.Ed. 106; Atchison, T. & S. F. Ry. 
Co. v. Tack, 130 S.W. 596, 61 Tex.Civ. 
App. 551. 


73. In re Nelson, 69 F,. 712; Chica- 
go, R. I. & P. Ry. Co. v. Holliday, 145 
P. 786, 45 Okl. 536. 


[a] “Supersede,” as used in state- 
ments as to the effect of the enact- 
ment of an act of congress on a ter- 
ritorial act, has been regarded as 
synonymous with “suspend.”’ Chica- 


P. 786, 45 Okl. 536. 


Admission to statehood affecting 
territorial acts see Constitutional 
Law § 96; States § 35. 


74 Davis v. Beason, 10 S.Ct. 299, 
133° U.S, 3383, soled. 6375. Chanco ves 
Imperial, 34 Philippine 329. 


75. Denver & R. G. R. Co. v. Wag- 
ner, L677 Wh. 755 925C.C. AL 527: 


76. Miners’ Bank v. State of Iowa, 
12 How. (U.S.) 7, 13 L.Ed. 867; Chan- 
co v. Imperial, 34 Philippine 329; U. 
S. v. Bull, 15 Philippine 7. 


77. Atchison, Topeka & S. F. R. 
Co. v. Sowers, 29 S.Ct. 397, 213 U.S. 
55, 538 L.Ed. 695; Denver & R. G. R. 
Co. v. Wagner, 167 F. 75, 92 C.C.A., 
527; Concepcion v. Paredes, 42 Phil- 
ippine 599; United States v. Limsi- 
ongeo, 41 Philippine 94; Chanco v. 
Imperial, 34 Philippine 329; U.S. v. 
Bull, 15 Philippine 7; Palmer v. Peo., 
6 Porto Rico 51; Territory v. Doty, 1 
Pinn. (Wis.) 396. See Chuoco Tiaco 
v. Forbes, 33 S.Ct. 585, 228 U.S. 549, 
57 L.Ed. 960; American Ins. Co. v. 
356 Bales of Cotton, 1 F.Cas.No. 302a, 
1 Pet. 516 note, 7 L.Ed. 244 note [aff 
1 Pet. 516, 7 L.Ed. 242); Garcia v. 
Territory, 1 N.M. 415; People v. 
Douglass, 14 P. 801, 5 Utah 283 (all 
apparently recognizing rule); see 
Palmer v. People, 6 Porto Rico 51. 


78. Clinton vy. Englebrecht, 13 
Wall. (U.S.) 484, 20: L.Ed. 659; Peo- 
ple of Porto Rico v. American R. Co. 
of Porto Rico, 254 F. 369, 165 C.C.A. 
589 [cert den 39 S.Ct. 259, 249 U.S. 
600, 68 L.Ed. 796]; Christianson v. 
King County, 203 BF. 894,122 C.C.A: 
188 [aff 196 F. 196]; Chavez v. Luna, 
21 P. 344, 5 N.M. 183, 190. 


79. People of Porto Rico v. Ameri- 
can R. Co. of Porto Rico, 254 F. 369, 
165 C.C.A. 589 [cert den 39 S.Ct. 259, 
249 U.S. 600, 63 L.Ed. 796]. 


80. Fajardo Sugar Co. v. Holcomb, 
16 F.(2da) 92; Camunas v. Porto Rico 
Ry., Light & Power Co., 272 F. 924 
[appeal dism 43 S.Ct. 91, 260 U.S. 700, 
67 L.Ed. 470]; People of Porto Rico 
v. American R. Co. of Porto Rico, 254 


go, R. I. & P. Ry. Co. v. Holliday, 145] F. 369, 165 C.C.A. 589 [cert den 39 S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


necessarily the equivalent of adoption or approva 
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Ct. 259, 249 U.S. 609, 63 L.Ed. 796]. 


[a] Bule applied where the organ- 
ic act provided that congress reServ- © 
ed the power and authority to annul 
acts of the territorial legislative body. 
Fajardo Sugar Co. v. Holcomb, 16 F. 
(2d) 92; Camunas v. Porto Rico Ry., 
Light & Power Co., 272 F. 924 [appeal 
dism 43 S.Ct. 91, 260 U.S. 700, 67 L. 
Ed. 470]; People of Porto Rico v. 
American R. Co. of Porto Rico, 254 F. 
369, 165 C.C.A. 589 [cert den 39 S.Ct. 
259, 249 U.S. 609, 63 L.Ed. 796]. 


81. Christianson v. King County, 
ee 894, 122 C.C.A. 188 [aff 196 F. 
3 : 


[a] Statutory provision that, if 
disapproved, law shall be nuil and 
void and of no effect.—The rule is 
applied where the organic act pro- 
vided that, if disapproved, an act of 
the territorial legislature shall be null 
and of no effect. Christianson v. King 
County, 203 F. 894, 122 C.C.A. 188 [aff 
196 EF. 196]. 


[b] Law may be treated as hav- 
ing passive assent of congress and 
in that way approved where there is_ 
nothing to show disapproval. Uravez 
v. Luna, 21 P. 344, 5 N.M. 183. 


82. Clinton vy. Englebrecht, 13 
Wall. (U.S.) 434, 20 L.Ed. 659; South 
Porto Rico Sugar Co. v. Munoz, 28 F. 
(2d) 820. See Gallardo v. Porto Rico, 
18 F.(2d) 918 (apparently recognizing 
rule). 

83. Domenech v. Havemeyer, 49 F. 
(2a) 849; Territory v. Long Bell 
Lumber Co., (Okl.) 99 P. 911. See 
Sperling v. Calfee, 19 P. 204, 7 Mont. 
514 (the facts that congress has never 
disallowed or disapproved an act of 
the territorial legislature, and has not 
legislated directly on the subject, go 
far to establish the validity of the 
act as not inconsistent with the or- 
ganic act); Nixon v. Reid, 67 N.W. 
57, 8 S.D. 507, 32 L.R.A. 315 (where 
congress did not annul, the conclusion 
may be drawn that, in the view of 
congress, there was nothing in the 
statute that conflicted with the or- 
ganic act). 

84. Gallardo v. Porto Rico Ry., 
Light & Power Co., 18 F.(2d) 918. 
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and, notwithstanding such a reservation, where an act 
of a territorial legislative body is clearly void as 
not within the power of such body, an inference of 
approval of the act by congress from the mere fail- 


ure to act may not be indulged.®® 


Effect of annulment or approval.®é 
territorial legislative body duly enacted and within 
the legislative power does not become void from the 
beginning where it is annulled by congress pursuant 
to a provision of an act of congress that laws passed 
by the territorial legislature, if disapproved by con- 
gress, shall be null and of no effect.§? 


Statutory provision for full faith and credit. The 
power of congress to enact a statute which has the 
effect of requiring that the act of a territorial legis- 
lative body must be given, by every court within the 
United States, the same faith and credit which it 


85. Springer v. Government of the 
Philippine Islands, 48 S.Ct. 480, 277 
U.S. 189, 72 L.Ed. 845 [aff 50 Philip- 
pine 259]; Berryman v. Board of 
Trustees of Whitman College, 32 S.Ct. 
147, 222 U.S. 334, 56 L.Ed. 225 [rev 
156 F. 112]; .Clayton v. Utah Terri- 
tory, 10 S.Ct. 190, 132°U.S. 632, 33-1. 
Ed. 455. But see Baca v., Perez, 42 
P. 162, 164, 8 N.M. 187 (where, in 
speaking of certain acts of a _terri- 
torial legislature, the court said: “If 
wrong, it has been permitted to pass 
current as law by competent and con- 
trolling authority, and must be ac- 
cepted as affirmation tantamount to 
congressional decree’’). 


[a] Grant of special privilege.— 
The assent of congress to the grant 
of an especial privilege by the terri- 
torial legislature, contrary to the ex- 
press provisions of the organic act, 
cannot be implied from its failure to 
disapprove such enactment.  Berry- 
man v. Board of Trustees of Whitman 
College, 32 S.Ct. 147, 222 U.S. 334, 56 
Lid. 225 [rev 156 FE. 112]. 


86. Approval: 


As affecting power of territorial leg- 
islature to amend or repeal see in- 
fra -$ 20: 


Or failure to annul rendering terri- 
torial act an act of congress see in- 
fra, §.20. 


87. -Atchison, T: &‘°S. Fe R. Co: v. 
Sowers, 29 S.Ct. 397, 213 U.S. 55, 53 
L.Ed. 695 [aff (Tex.Civ.App.) 99 S.W. 
190]; Denver & R. G. R..Co. v. Wag- 
ner, 167 F. 75, 92 C.C.A. 527. 


[a] Bhus (1) under N. M. Organ- 
ic Act Sept. 9, 1850 c 49 (9 U.S. St. 
at L. 449 § 7), providing that all laws 
passed by the legislative assembly 
and governor shall be submitted to 
the United States congress, and, if 
disapproved, shall be void, L. N. M. 
(1903) p 51 ec 33, requiring notice of 
the defendant of injuries to persons 
claiming damages within ninety days 
and the commencement of suit with- 
in a year, which was in force for five 
years before its disapproval by con- 
gress, was valid during such period. 
Denver & R. G. R. Co. v. Wagner, 167 
BE. 75, 92 C.C.A. 527, -@2) Such. provi- 


_sion as to notice was a condition pre- 


cedent to the action, so that where 
plaintiff had not complied therewith, 
and therefore could not maintain her 
cause of action while the act was in 
force, the subsequent disapproval of 
the act by congress did not entitle 
plaintiff to sue. Denver & R. G. R. 
Co. v. Wagner, supra. 


88. U.S. Rev. St. § 906 (USCA tit 
28 § 688). 


89. Atchison, T. & S. F. Ry. Co. v. 


TERRITORIES 


[62 C.J.] 801 


has by law or usage in the court of the territory en- 
acting it®*® has been upheld.®® 


[§ 20] 2. Territorial Legislature.—a. In General. 
The legislative power which congress possesses over 


the territories and possessions of the United States 


An act of a 


tory.°> 


Sowers, 29 S.Ct. 397, 213 U.S. 55, 53 
L.Ed. 695. 


Authentication of judgments of ter- 
ritorial courts in general see Judg- 
ments § 1647. 


Proof of state statute by authenti- 
cated copies see Statutes § 761 et sea. 


90. See supra § 18. 


91. See cases infra text and notes 
92-95. 


92. Springfield v. Thomas, 17 S.Ct. 
717, 166 U.S. 707, 41 L.Ed: 1172. 


93. Oklahoma, K. & M. I. Ry. Co. 
Vee Bowling), 2492 R592.) 161 oC CUA. 
518; The Panama, 18 F.Cas.No. 10,702, 
1 Deady 27, i Or. 418; Territory v. 
Long Bell Lumber Co., 99 P. 911, 22 
Okl. 890; Sawyer v. El Paso, etc., R. 
Co., 108 S.W 718, 49 Tex.Civ.App. 106. 
See Nelson v. United States, 30 F. 112, 
115 (congress ‘may confide the gov- 
ernment . . toa council or com- 
mission of its own selection’). 


[a] In Arkansas Territory the leg- 
islative power was vested in the gov- 
ernor and the judges of the supreme 
court of the territory until the or- 
ganization of the general assembly. 
See Organic Act § 5. 


[b] In Northwest Territory, under 
the ordinance of 1787 the governor 
and judges of the Northwest Terri- 
tory had power to adopt laws from 
Aewde Cochran y. Loring, 17 Ohio 

Se 


[ec] Philippine commission.—(1) 
For a time legislative power in the 
Philippine Islands was vested in the 
Philippine commission, a purely ap- 
pointive body. See U. S. v. Ling Su 
Fan, 10 Philippine 104, 6 Off.Gaz. 368; 
Jones v. Insular Govt., 6 Philippine 
122; Gaspar v. Molina, 5 Philippine 
197, 3 Off.Gaz. 651. (2) The authori- 
ty of congress to give such commis- 
sion the power to legislate was up- 
held. Dorr_v. U. S., 24 S.Ct. 808, 195 
U.S. 138, 49 L.Ed. 128 [aff 2 Philip- 
pine 269]. 


{d] In Puerto Rico (1) the power 
of congress to except a certain line 
of legislation from the control of both 
houses of the legislature, and confer 
it upon the governor and one of the 
houses alone, has been recognized. 
Arpin v. Porto Rico Power & Light 
Co., 2 Porto Rico Fed. 314. (2) Ex- 
ecutive council could not divest itself 
of powers conferred upon it exclu- 
sively as against lower house of leg- 
islature. Arpin v. Porto Rico Power, 
ete., Co., 2 Porto Rico Fed. 314. 


94, Territory v. Scott, 20 N.W. 401, 
8 Dak. 357; Leitensdorfer v. Webb, 1 
N.M. 34 [aff 20 How. (U.S.) 176, 15 


may be exercised by that body itself,°® or, as has 
been the usual practice,®+ subject to applicable con- 
stitutional restrictions,®? congress may transfer the 
authority to local officers or legislative body,®* as, 
for example, to a territorial legislature®* chosen by 
the citizens or inhabitants of the particular terri- 
The enactment of legislation by a terri- 
torial legislature is the exercise of authority under 
the United States,°® and a territorial legislative body 
has only such powers as are granted by congress ex- 
pressly or by necessary implication,®? and such pow- 
ers are prescribed and limited by the organic act®® 
of the territory,®°® by other applicable acts of con- 


L.Ed. 891]. See U. S. v. Bull, 15 Phil- 
mies 7 (apparently recognizing 
rule). 


95. Binns v. U.S., 24 S.Ct. 816, 194 
U.S. 486, 48 L.Ed. 1087; Nelson v. 
United States, 30 F. 112; Territory v. 
Alaska Pac. Fisheries, 5 Alaska 325; 
Sawyer v. El Paso, etc., R. Co., 108 
S.W. 718, 49 Tex.Civ.App. 106. 


Direct legislation for Alaska prior 
to statute establishing legislature see 
supra § 18. 


96. Atchison, T. & S. F. R. Co. v. 
Sowers, 29 S.Ct. 397, 213 U.S. 55, 53 L. 
Ed. 695; New Mexico v. Denver & R. 
G2 Riso. 27° S.Ct. -.1,, 203 U5 Si sso ok 
L.Ed. 78. 


97. Territory v. O’Connor, 41 N.W. 
746, 5 Dak. 397, 3 L.R.A. 355; Terri- 
tory v. Daniels, 22 P. 159, 6 Utah 288. 


[a] Limits not expressly defined. 
—Because the limit beyond which the 
power delegated to any subject may 
not go is not expressly defined, it does 
not follow that there is none, and that 
the power is arbitrary. Territory v. 
Daniels, 22 P. 159, 6 Utah 288. 


[b] Gegislature of Puerto Rico has 
no powers except those granted ex- 
pressly or by necessary implication 
by congress. Domenech v. Havemey- 
er, 49 F.(2d) 849; Benedicto v. Porto 
wet American Tobacco Co., 256 F. 
422. 


{e] Inguisitorial power of Philip- 
pine legislature see Govt. v. Springer, 
50 Philippine 259, 315 [aff 48 S.Ct. 480, 
277 U.S. 189, 72 L.Ed. 245 (concurring 
op of Johnson, J.)]. : 


98. Nature, operation, and effect of 
organic act in general see supra § 15. 


99. Alaska.—Wickersham v. Smith, 
7 Alaska 522; Territory v. Alaska 
Pac. Fisheries, 5 Alaska 325. 


Dak.-—Territory v. O’Connor, 41 N. 
W. 746, 5 Dak. 397, 3 L.R.A. 355. 


Hawaii.—Cooke v. Thayer, 22 Ha- 
wali 247. 


Philippine.—Govt. v. Springer, 50 
Philippine 259 [aff 48 S.Ct. 480, 277 
U.S. 189, 72 L.Ed. 845]; In re Guar- 
ina, 24 Philippine 37. 


Utah.—tTerritory v. Daniels, 22 P. 
159, 6 Utah 288. 


Wash.—Bloomer v. Todd, 19 P. 135, 
8 Wash.T. 599, 1 L.R.A. 111. 


[a] In Puerto Rico a provision of 
the political code cannot either ex- 
tend or limit the application of a pro- 
vision of the organic act. Gallardo 
v. Porto Rico Ry., Light & Power 
Co., 18 F.(2d) 918. 
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gress, and by applicable provisions of the federal 
constitution ;2 and any act of the territorial legisla- 
tive body in conflict with such organic act,? with 
other applicable acts of eongress,* or with applicable 
provisions of the federal constitution,’ is void or 
Subject to the limitations just stated 


ineffective. 


1. Wickersham v. Smith, 7 Alaska 
522; In re Guarina, 24 Philippine 387. 


2. Farrington v. Tokushige, 47 S. 
Ct. 406, 273 U.S. 284, 71 L.Hd. 646; 
Wickersham v. Smith, 7 Alaska 522; 
Territory v. O’Connor, 41 N.W. 746, 5 
Dak. 397. 


3. U.S.—Wright v. Ynchausti & 
Co., 47 S.Ct. 229, 272 U.S. 640, 71 L. 
Ed. 454; Berryman v. Board of Trus- 
‘tees of Whitman College, 32 S.Ct. 
147, 222 U.S. 334, 56 L.Hd. 225 [rev 
156 F. 112]; Jack v. People, 10 S.Ct. 
194, 132 U.S. 643, 33 L.Ed. 459 [aff 11 
P. 213, 4 Utah 438]; Clayton v. Terri- 
tory of Utah, 10 S.Ct. 190, 132 U.S. 
632, 33 L.Hd. 455 [aff 11 P. 206, 4 
Utah 421]; Ferris v. Higley, 20 Wall. 
(U.S. )375, 22 L.Ed. 383; Benedicto 
v. Porto Rican American Tobacco Co., 
256 EF. 422. 


Alaska.—Wickersham y. Smith, 7 
Alaska 522. 


Idaho.—Taylor v. Stevenson, 9 P. 
642, 2 Idaho (Hasb.) 180; Moore v. 
Koubly, 1 Idaho 55. 


Okl.—State v. Chaney, 102 P. 133, 
23 Okl. 788. 


Philippine.—Concepcion vy. Paredes, 
42 Philippine 599; McGirr v. Abreu, 
30 Philippine 563; In re Guarina, 24 
Philippine 37; Casanovas v. Hord, 8 
Philippine 125, 5 Off.Gaz. 268; Gas- 
par v. Molina, 5 Philippine 197, 3 Off. 
Gaz. 651. 


Porto Rico.—Scoville v. Hadley, 4 
Porto Rico Fed. 457. 


Utah.—People v. Daniels, 22 P. 159, 
6 Utah 288, 5 L.R.A. 444; Winters v. 
Hughes, 24 P. 759, 3 Utah 443; Hx p. 
Duncan, 1 Utah 81. 


Wash.T.—Bloomer v. Todd, 19 P. 
135, 3 Wash.T. 599, 1 L.R.A. 111. 


Wis.—Smith v. Odell, 1 Pinn. 449. 


4 Wright v. Ynchausti & Co., 47 
$.Ct. 229, 272 U.S. 640, 71 L.Ed. 454; 
American Publishing Co. vy. Fisher, 
17 S.Ct. 618, 166 U.S. 464, 41 L.Ed. 
1079; In re Guarina, 24 Philippine 37. 


5. U.S.—Farrington v. Tokushige, 
47 S.Ct. 406, 273 U.S. 284, 71 L.Ed. 
646; Springfield v. Thomas, 17 S.Ct. 


717, 166 U.S. 707, 41 L.Ed. 1172. See 
American Pub. Co. v. Fisher, 17 S.Ct. 
618, 166 U.S. 464, 41 L.Ed. 1079 (ap- 
parently recognizing rule). 


Hawaii—tTerritory v. McCandless, 
24 Hawaii 485. 


Mont.—Northern Pac. R. Co. v, Car- 
land, 3 P. 134, 5 Mont. 146. 


N.M.—Rapp v. Venable, 110 P. 834, 
15 N.M. 509.. 


Utah.—tTerritory v. Daniels, 22 P. 
159, 6 Utah 288, 5 L.R.A. 444. 


See Battistini v. Crosas, 1 Porto 
Rico Fed. 62; Bank of Porto Rico 
v. Argueso, 1 Porto Rico Fed. 49 (both 
cases apparently recognizing rule). 


[a] Fifth Amendment.—A provi- 
sion of the Fifth Amendment that no 
person shall be deprived of life, lib- 
erty, or property without due process 
of law applies to acts of the legisla- 
ture of Hawaii. Farrington v. Toku- 
shige, 47 S.Ct. 406, 273 U.S. 284, 71 L. 
Hd. 646; Hawaiian Trust Co. v. 
Smith, 31 Hawaii 196; Territory v. 
McCandless, 24 Hawaii 485. 
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congress. ® 


[b] Impairing obligation of con- 
tract.—A territorial legislature can- 
not impair the obligation of a con- 
tract. Northern Pac. R. Co. v. Car- 
land, 3 P. 134, 5 Mont. 146 (as by im- 
posing a tax upon corporate property 
exempted by the act of incorporation). 
See Compagnie des Sucreries v. Ponce, 
etc., R. Co., 2 Porto Rico Fed. 176; 
Bank of Porto Rico v. Argueso, 1 
Porto Rico Fed. 49 (law of Puérto 
Rico could not destroy obligation of 
contract). 


Application of federal constitution 
in territories in general see supra § 5. 


6 U.S.—Wright v. Ynchausti & 
Co., 47 S.Ct. 229, 272 U.S. 640, 71 L.Ed. 
454; Christianson v. King County, 36 
S.Ct. 114, 239 U.S. 356, 60 L.Ed. 327; 
Chuoco Tiaco v. Forbes, 33 S.Ct. 585, 
228 U.S. 549, 57 L.Ed. 960; Dorr v. 
U. S., 24 S.Ct. 808, 195 U.S. 138, 49 
L.Ed. 128 [aff 2 Philippine 269]; 
Guthrie Nat. Bank vy. Guthrie, 19 S.Ct. 
513, 173 U.S. 528, 43 L.Ed. 796; Walk- 
er v. Southern Pacific Railroad, 17 S. 
Ct, 421,165, ULS. 593, 41 ed, 83:7; 
Maynard v. Hill, 8 S.Ct. 723, 125 U.S. 
190, 31 L.Ed. 654; Reynolds v. U. S., 
98 U.S. 145, 25 L.Ed. 246; American 
Insurance Co. v. Canter, 1 Pet. 511, 7 
L.Ed. 242; Domenick v. Havemeyer, 
49 .(2d) 849; Armstrong v. Goy Co., 
29 F.(2d) 900; Lastra v. New York & 
Porto Rico SS. Co., 2 F.(2d) 812 [ap- 
peal dism 46 S.Ct. 536, 269 U.S. 536, 
70 L.Ed. 400]. 


Alaska.—Wickersham v. Smith, 7 
Alaska 522. See Territory v. Alaska 
Pac, Fisheries, 5 Alaska 325 (under 
the provision of the organic act of 
Alaska that the legislative power ex- 
tends to “all rightful subjects of 
legislation not inconsistent with the 
Constitution and laws of the United 
States,” the legislature may legislate 
as to matters which are proper sub- 
jects of legislation not forbidden by 
the limitations of the grant in the 
organic act). 


Dak.—Territory v. O’Connor, 41 N. 
W. 746, 5 Dak. 397, 3 L.R.A. 3553 Ter- 
porn v. Scott, 20 N.W. 401, 3 Dak. 

7. ‘ 


Hawaii—Matter of Kalana, 22 
Hawaii 96; Smithies v. Conkling, 20 
ot 600; In re Craig, 20 Hawaii 


fe aa ier ae v. Lochnane, 1 Kan. 
eh ee er es v. Williams, Walk. 


N.M.—Rapp v. Venable, 110 P. 834, 
15 N.M. 509; Metz v. Romero, 106 P. 
344, 15 N.M. 273; Nash v. Morgan, 
106 P. 344, 15 N.M. 258; Baldridge v. 
Morgan, 106 P. 342, 15 N.M. 249, Ann. 
Cas. 1912C 837; Baca v. Perez, 42 P. 
162, 8 N.M. 187; lLeitensdorfer v. 
Webb, 1 N.M. 34 [aff 20 How. (U.S.) 
176, 15 L.Ed. 891]. 


Philippine.—Concepcion y. Paredes, 
42 Philippine 599; United States v. 
Limsiongco, 41 Philippine 94; Ruy- 
mann and Farris v. Director of Lands, 
etc., 34 Philippine 428; Chanco v. Im- 
perial, 34 Philippine 329; Churchill v. 
Rafferty, 32 Philippine 580; United 
States v. Bull, 15 Philippine 7; U. S. 
v. Ling Su Fan, 10 Philippine 104, 6 
Off.Gaz. 368; Gaspar v. Molina, 5 


the territorial legislative body has complete author- 
ity to legislate within the power granted to it by 
Although, as already pointed out, con- 
gress may abrogate or amend territorial statutes." 
In legislating for local affairs a territorial legisla- 
ture is not limited” by a provision of the federal 


Philippine 197, 3 Off.Gaz. 651. 
S.D.—Guild v. Deadwood First Nat. 
Bank, 57 N.W. 499, 4 S.D. 566. 
Wyo.—Wagner v. Harris, 
194. 


See People v. Torres, 28 Porto Rico 
783 (in various sections of the or- 


1° Wyo. 


‘ganic act of March 2, 1917 (39 U.S. 


St. at L. 951 ¢ 145; USCA tit 48 § 731 
et seq), the intention of congress to 
make the jegislature of Puerto Rico 
the complete legislative power for 
Puerto Rico is shown). 


[a] General power subject to 
specific limitations (1) has been given 
to the Philippine legislature. United 
States v. Limsiongco, 41 Philippine 
94. (2) “The legislative power of 
the Government of the Philippines is 
granted in general terms subject to 
specific limitations. The general 
grant is not alone of power to legis- 
late on certain subjects, but to exer- 
cise the legislative power subject to 
the restriction stated. It is true that 
specific authority is conferred upon 
the Philippine Government relative to 
certain subjects of legislation, and 
that Congress has itself legislated 
upon certain other subjects. These, 
however, should be viewed simply as 
enactments on matters wherein Con- 
gress was fully informed and ready 
to act, and not as implying any re- 
striction upon the local legislative au- 
thority in other matters.” United 
States v. Bull, 15 Philippine 7, 29 (case 
arising under organic act of July 1, 
1902 [32 U. S. St. at L. 691 c 1369]). 
(3) Therefore something “akin to 
what American courts do in passing 
upon the constitutionality of an Act of 
a State legislature must be done by 
the Philippine courts when any one of 
them has to decide as to the validity 
of an Act of the Philippine Legisla- 
ture, namely, it must always be de- 
termined, not whether the power is 
given but whether in express terms 
or by necessary implication it is for- 
bidden, and whether the field has been 
entered by the Congress of the United 
States.”” United States v. Limsiongco, 
41 Philippine 94, 99. 


[b] Adoption of acts of provision- 
al government.—In New Mexico the 
authority of the legislative assembly 
of New Mexico, acting under the or- 
ganic act of congress to adopt a law 
of the general assembly established 
by the military authorities prior to 
the adoption of such organic act, was 
ae cet Ward v. Broadwell, 1 N. 


[c] Adoption or rejection of laws 
of former sovereign.—It was within 
the undoubted power of the legisla- 
tive assembly of Puerto Rico to adopt 
or reject any of the provisions of the 
Spanish civil code in force at the time 
the American civil code was adopted 
in 1902, under the organic act passed 
by the congress of the United States 
for the island of Puerto Rico and ap- 
proved April 12, 1900 [31 U. S. St. at 
Lo TT. cyl9l $15) -§ D6 Arenico Ae 
Agenjo, 276 F. 105 [cert dism 43 S.Ct, 
250, 260 U.S. 759, 67 L.Ed. 500). 


Operation of territorial statutes 
after admission of territory to state- 
hood see States § 365. 


7. See supra § 19. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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constitution applicable to legislation operative 
throughout the United States. In general the pow- 
ers of the legislative bodies of former territories were 
nearly as extensive as those exercised by state leg- 
islatures® and it has been said that the Philippine 
legislature may exercise such auxiliary powers as are 
necessary and appropriate to its independence and 
to make its express powers effective.!° 


Repeal or amendment of existing laws. While, in 
the absence of limitation on the power by act of con- 
gress, express or implied, the legislative body of a 
territory has power to repeal or amend existing laws 
of the territory,!! organic acts have sometimes con- 
tained provisions placing specific limitations on the 
power of a territorial legislature to repeal or amend 
existing laws,!? and such provisions must be given 
effect? but will not be extended to include laws not 
within the purview of such provision.1* There is 
authority for the view that an act of a territorial 
legislature as to which ratification has been required 
and has been given may not thereafter be repealed 
or modified by the territorial legislature without the 
consent of congress.1® 


Territorial act as act of congress or law of United 
States.1° A statute of a territorial legislature, al- 
though identical in terms with a general act of con- 
_gress, is not a law of the United States.17 Where 
congress has expressly reserved the power to annul, 
the approval by congress, either expressly or by ac- 
quiescence, of a territorial act,t® or approval in 
part,t® does not make the act, so far as approved, 

8. See case infra this note. LS, U.S. 


[a] In Alaska revenue to be raised 
by act April 29, 1915 (Sess. L. (1915) 
p 185), imposing other and additional 


license taxes on fish traps in Alaska, Se chs 


TERRITORIES 


v. Bull, 15 Philippine 7. 
Compare Fajardo Sugar Co. v. Hol- 
comb, 16 F.(2d) 92, 96 (where the 
court, in speaking of acts as to which 
there was a presumption of approval, 
“The result is that all Porto 
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an act of congress. So also, the fact that congress 
has failed to annul or abrogate an act of the terri- 
torial legislature does not make such act an act of 
congress itself,?° notwithstanding congress has ex- 
pressly reserved the power to annul or disapprove.21 


Where territorial statutes operative.22. In consid- 
ering a statute of a former territory, the view was 
expressed that, while the statute could not operate 
in any place over which the federal government did 
not have jurisdiction,?* the federal constitutional 
provision by which congress is invested with exelu- 
sive legislative authority over all places purchased 
by the consent of the state in which the same shall 
be for the erection of forts?* had no application to 
a fort within a territory,?® and the fact that the 
general government had legislative authority in the 
territory tended not to diminish or displace the 
authority of ‘the territorial government but to estab- 
lish it.26 


[§ 21] b. Delegation of Power and Encroachment 
on Other Departments. While, as in the ease of 
other legislative bodies and subject to similar quali- 
fications and limitations,?7 the rule is that a terri- 
torial legislative body cannot in general delegate its 
legislative power?® either to the executive?® or judi- 
cial®° departments, various acts of territorial legis- 
latures have been regarded as not an unauthorized 
delegation of such power,*! as where the act lays 
out a scheme for the subject matter involved, pro- 
vides the means, and gives adequate general direc- 
tions. In the Philippine Islands certain statutes 


Hawaii.—McCandless v. Campbell, 
20 Hawaii 411. : q 


Utah.—Winters v. Hughes, 
907, 3 Utah 438. 


Wash.T.—Thornton v. Territory, 17~ 


24 P. 


including tax sued for, was a local 
tax for the support of the territory, 
and was not open to the constitution- 
al objection under U. S. Const. art 1 
§ 8, for want of uniformity through- 
out the United States. Territory v. 
Alaska Pac. Fisheries, 5 Alaska 325. 


9. Hornbuckle v. Toombs, 18 
Wall. (U.S.) 648, 21 L.Ed. 966; Baca 
v. Perez, 42 P. 162, 8 N.M. 187; Ter- 
ritory v. Long Bell Lumber Co., 99 P. 
919 422 OKI. 890. 


Powers of state legislatures in gen- 
eral see States passim §§ 42-92; Stat- 
utes 59 C.J. p 501. 


10. Government of Phiiippine Is- 
lands, 50 Philippine 259 [aff 48 S.Ct. 
480, 277 U.S. 189, 72 L.Ed. 845]. 


11. Ayson v. Provincial Board of 
Rizal, 39 Philippine 931. 


12. See statutory provisions. 


13. Auk Bay Salmon Canning Co. 
ve Ue S:-8000F.. 907. 


14. Pacific American Fisheries v. 
Territory of Alaska, 46 S.Ct. 110, 269 
U.S. 269, 70 L.Ed. 270 [aff 2 F.(2d) 9]; 
Alaska Fish Salting & By-Products 
Co. v. Smith, 41 S.Ct. 219, 255 U.S. 44, 
65 L.Ed. 489; Territory v. Alaska 
Pacific Fisheries, 5 Alaska 325. 

15. Sti) Louis. & SS: EF. R.:-Co.. vy. 
Johnson, 108 P. 378, 25 Okl. 833; Mar- 
tin v. Territory, 56 P. 712, 8 Okl. 41; 
Irwin v. Irwin, 41 P. 369, 3 Okl. 186. 

16. Questions arising under terri- 
torial law as conferring original ju- 
risdiction on federal courts see Fed- 
eral Courts § 32. 

17. Starklof v. United States, 20 
F.(2d) 32. 


Rican legislation now on the statute 
books is in a very real sense, though 
indirectly—the output of our federal 
government’), 


19. Miners’ Bank v. State of Iowa, 
12 How. (U.S.) 1, 8, 13 L.Ed. 867, 
870. 


20. Gallardo v. Porto Rico Ry., 
Light & Power Co., 18 F.(2d) 918. 


[a] “erritorial legislature as 
agent of congress.—‘‘We are not pre- 
pared to adopt the appellants’ broad 
contention that ‘the Legislature of 
Porto Rico is an agent of Congress,’ 
and that therefore the ‘act has now 
become in effect an act of Congress it- 
self.’ This proposition goes too far. 
Failure to annul is not the full 
equivalent of adoption. None of the 
cases cited and relied upon support 
the appellants’ broad contention as to 
agency.’ Gallardo v. Porto Rico Ry., 


Light & Power Co., 18 F.(2d) 918, 
923, 
21. Gallardo v. Porto Rico Ry., 


Light & Power Co., supra. See Ex 
parte Krause, 228 F. 547 (apparently 
recognizing rule). 


22. Territorial extent and bound- 
aries of territory in general see supra 
mye 


Reynolds v. People, 1 Colo. 179. 
Const. art 1 § 8 par 17. 

25. Reynolds v. People, 1 Colo. 179. 
Reynolds v. People, supra. 


27. See Constitutional Law §§ 323- 


374. 
28. Ariz.—Thalheimer v. Maricopa 
County, 94 P. 1129, 11 Ariz. 430. 


P. 896, 3 Wash.T. 482. 


[a] In Philippine Islands Act 
(1919) No. 2868, enacted by the 
Philippine legislature, which attempt- 
ed to authorize the governor-general 
to fix the maximum price at which cer- 
tain commodities could be sold was 
an unwarranted delegation. United 
States v. Ang Tang Ho, 43 Philip- 
pine 1. 


29. In re Cummins, 20 Hawaii 518 
(per Robertson, C. J.). 


30. In re Cummins, 
Robertson, C. J.). 


31. See,cases infra this note. 


[a] Particular acts.—(1) Author- 
izing submission to local popular vote 
of the question of. prohibiting the 
sale of intoxicating liquors was not 
an improper delegation of legislative 
power (Thalheimer v. Maricopa Coun- 
ty, 94 P. 1129, 11 Ariz. 430; Territory 
v. O’Connor, 41 N.W. 746, 5 Dak. 397, 
3 L.R.A. 355), (2) nor was the sub- 
mission of a city charter (People v. 
Butte, 1 P. 414, 4 Mont. 174, 47 Am.R. 
346), (3) nor was an act authorizing 
commissioners to locate the terri- 
torial capital (Territory v. Scott, 20 
N.W. 401, 3 Dak. 357). . 


32. Gallardo v. Porto Rico Ry., 
Light & Power Co., 18 F.(2d) 918. 


{a] Thus the Puerto Rican Water 
Power Act of July 28, 1925 (Acts 
[1925] No. 60), did not delegate legis- 
lative powers to the commissioner of 
the interior whose functions under 
the act were merely executive and 
administrative. Gallardo v. Porto 
Rico Ry., Light & Power Co., 18 F. 
(2d) 918. 


supra (per 
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have been upheld in the face of the objection of im- 
proper delegation of legislative power** and the au- 
thority of the legislature to delegate police powers 
to municipalities and other local governments has 


been recognized.** 


Encroachment on powers of other departments. In 
accordance with general rules?® the territorial legis- 
lature may not encroach, or perform powers duly con- 
ferred, on another department of government,’® as, 
for example, the executive®” or judicial®* department 


of the territorial government. 


[§ 22] ce. Occupation of Legislative Field by Con- 
While in general if congress has occupied 
the field by legislating fully in respect of a particu- 


gress.°9 


83. See cases infra this note. 


[a] Ilustrations.—(1) Philippine 
Islands Administrative Code (1917) § 
2145, authorizing the provincial au- 
thorities to segregate “non-Christian 
inhabitants.” Rubi v. Provincial Bd. 
of Mindora, 39 Philippine 660, 700. 
(2) Act No. 1748 § 1 of the Philippine 
legislature, conferring certain author- 
ity on the governor general in respect 
of the boundaries, seats of govern- 
ment, and officers of provinces, mu- 
nicipalities, and other political divi- 
sions. Cardona v. Binangonan, 36 
Philippine 547; Government of the 
Philippine Islands v. Binangonan, 34 
Philippine 518. 


[b] Creation of corporation.—The 
authority of the Philippine legisla- 
ture to create a corporation as an ap- 
propriate means of executing govern- 
mental powers has been recognized. 
Springer v. Government of Philippine 
Islands, 48 S.Ct. 480, 277 U.S. 189, 72 
L.Ed. 845. 


34. Ayson v. Provincial Board of 
Rizal, 39 Philippine 931; United 
States v. Pompeya, 31 Philippine 245 
(Philippine commission). 


[a] Statute held valid.—Act No. 
1309, amending Act No. 82 § 40 of the 
Philippine commission, permitting 
municipalities to require able-bodied 
male residents between certain ages 
to assist in apprehending lawbreak- 
ers. United States v. Pompeya, 31 
Philippine 245. 


Exercise of police power by legisla- 
ture in general see infra § 25. 


35. See supra § 17. 
36. In re Cummins, 20 Hawaii 518. 
37. Springer v. Government of the 


Philippine Islands, 48 S.Ct. 480, 277 
U.S. 189, 72 L.Ed. 845; In re Tavares, 


26 Hawaii 101; In re Cummins, 20 
Hawaii 518 (per Robertson, C. J.); 
Unites States v. Ang Tang Ho, 43 


Philippine 1; Concepcion vy. Paredes, 
42 Philippine 599. 


[a] Thus it is not within the pow- 
er of the Philippine legislature to 
enact laws which either expressly or 
impliedly diminish the authority con- 
ferred by an act of congress on the 
chief executive and a branch of the 
legislature. Concepcion v. Paredes, 
42 Philippine 599. 


[b] Proprietary rights.—The fact 
that proprietary rights of the Philip- 
pine government were involved does 
not authorize the legislature to exer- 
cise executive functions. Springer v. 
Government of Philippine Islands, 48 
S.Ct, 480, 277 U.S. 189, 72 L.Ed. 845. 


Cross references: 


TERRITORIES 


the authority of 


presumptions in 
of a territorial 


Encroachment: 


By unauthorized appropriation of 
public funds see infra § 33. 


On governor’s power to appoint or 
remove officers see infra § 27. 


Powers of executive department see 
infra §§ 26-28. 


38. In re Cummins, 20 Hawaii 518 
(per Robertson, C. J.); Fuentas v. Di- 
rector of Prisons, 46 Philippine 22; 
United States vy. Ang Tang Ho, 43 
Philippine 1. 


[a] Vesting judicial powers in 
county commissioners.—Legislatures 
in former territories could not vest 
board of county commissioners with 
judicial powers. Spencer y. Sully 
County, 33 N.W. 97, 4 Dak. 474; Ru- 
pert -v... Alturas) County, 2°28. 88; 2 
Idaho (Hasb.) 19; Hedges v. Lewis, 
ete., County, 1 P. 748, 4 Mont. 280. 


Powers of judicial department in 
general see infra § 29. 


39. Annulment or suspension of 
territorial statute by subsequent act 
of congress covering same subject 
see supra § 19. 


40. Allen v. Reed, 60 P. 782, 10 
Okl. 105; MeGirr v. Abreu, 30 Philip- 
pine 563; U. S. v. Bull, 15 Philippine 
7; In re Murphy, 40 P, 398, 5 Wyo. 
297. See Davis v. Beason, 10 S.Ct. 299, 
133) US. 333) 33 Libds 63't3) United 
States v. Limsiongco, 41 Philippine 
94 (both apparently recognizing rule). 


“Whenever congress legislates 
upon any subject directly in relation 
to the government of the people of 
the territory, then it ceases to be a 
rightful. subject of territorial legisla- 
tion, and any law that the legislature 
ot the territory . . enacts upon 
the same subject which congress has 
assumed to legislate upon is incon- 
sistent with such laws of the United 
States, and is, therefore, void.’’ Al- 
Ae v. Reed, 60 P. 782, 784, 10 Ok1. 


41. U.S. v. Limsiongco, 41 Philip- 
pine 94; Chanco v. Imperial, 34 
Philippine 329. See Davis v. Beason, 
LOS Ct 72:99) 188s TS SSoue Se) cued: 
637 (apparently recognizing rule). 


42. Haskins & Sells v. Oklahoma 
City, 126 P. 204, 36 Okl. 57; Wagner 
v. Minnie Harvester Co., 106 P. 969, 
25 Okl. 558; Territory v. Long Bell 
Lumber Co., 99 P. 911, 22 Okl. 890. 


[a] Dlustrations.—(1) Where con- 
gress provided that municipalities in 
a territory shall not contract an in- 
debtedness beyond a certain percent- 
age of the taxable property, making 
no provision for a minimum limit, a 
legislative act of a territory, fixing 
the limit of indebtedness at a per- 
centage less than that fixed by con- 
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lar subject the territorial legislature may not also 
legislate in that regard,*° the mere fact that congress 
has legislated in respect of a certain matter does 
not necessarily exclude the power of the territorial 
legislative body in respect of a related matter*+ and 


a territorial legislature to legislate 


as to certain matters notwithstanding there is similar 
congressional legislation has been recognized.*? 


[§ 23] d. Rules of Construction Affecting Validity 


of Territorial Statute.*? 
mining the constitutionality of statutes in genera 


As is the ease in deter- 
]44 


favor of the validity of a statute 


legislature are usually indulged*® 
and it has béen laid down in general terms that laws 
duly passed by the territorial legislature are to be 


gress was not in conflict with the 
congressional act. Haskins & Sells v. 
Oklahoma City, 126 P. 204, 36 Okl. 57. 
(2) Wilson St. Rev. & Annot. (1903) 
§§ 6739-6743, passed by the terri- 
torial legislature to prevent combi- 
nations in restraint of trade, was not 
inconsistent, or in conflict, with Act 
Congr. July 2, 1890 c 647 (26 U. S. 
St. at L. 209) on the same subject, 
applicable to territories, and was not 
invalid because of the exercise by 
congress of the power to prevent such 
combinations. Wagner v. Minnie 
Harvester Co., 106 P. 969, 35 Okl. 558; 
Territory v. Long Bell Lumber Co., 
99 P. 911, 22 OKl. 890. 


[b] Puerto Rico.— No conflict 
arises between an act of the Puerto 
Rican legislature and an act of con- 
gress where it is apparent that the 
particular act of congress in question 
does not apply to Puerto Rico. Gon- 
zales v. People of Porto Rico, 51 F. 
(2d) 61. 


Concurrent jurisdiction of congress 
and territorial legislature as to con- 


stituting certain acts crimes see 
Criminal Law § 19. 
43. Construction of statutes in 


general see Statutes §§ 563-734. 


hoe See Constitutional Law §§ 221-— 
de 


45. Wright v. Ynchausti & Co., 47 
S.Ct. 229, 272 U.S. 640, 71 L.Ed. 454; 
Wickersham vy. Smith, 7 Alaska 522; 
In re Mott-Smith, 29 Hawaii 343; 
Government of the Philippine Islands, 
34 Philippine 518; United States v. 
Grant, 18 Philippine 122. See Porto 
Rico American Tobacco Co. v. Bene- 
dicto, 10 Porto Rico Fed. 565 [aff 256 
F. 422] (where, however, the statute 
in question was declared invalid). 


[a] Presumption as to intention 
of legislature.—The presumption is 
that the legislature intended to do 
what it had a right to do and that it 
did not intend to do what it could not 
legally do. Smithies v. Conkling, 20 
Hawaii 600. 


[b] Existence of supporting facts 
and circumstances.—If the power ex- 
ercised in the enactment of a law de- 
pends for its validity upon the exist- 
ence of certain facts and circum- 
stances, the presumption is that the 
necessary facts and circumstances 
did exist, until the contrary is clear- 


ly shown. In re Mott-Smith, 29 Ha- 
wail 343. 
[c] Conflict will not be presumed 


between congressional law, including 
the organic act, and Philippine acts 
establishing the duties of the insular 
collector of customs in 1902. Wright 
v. Ynchausti & Co., 47 S.Ct. 229, 272 
U.S. 640, 71 L.Ed. 454. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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deemed valid unless the contrary clearly appears,*® 
or unless invalidity is clear and convineing,*? and 
that if the court is in doubt, that doubt should be 
resolved in favor of the statute.*® So a construction 
to avoid invalidity should be adopted where such 
construction may reasonably be given,*® and a con- 
struction of a territorial statute which will bring it 
into conflict with an act of congress,®° ineluding the 
organic or fundamental law of the territory,®! will 
not be adopted if such construction may properly 
be avoided. So also, the organic act of a territory 
will be so construed as to avoid conflict with a stat- 
ute of the territorial legislature if the organic act is 
susceptible of such construction.®2 If, however, the 
court is convinced of the invalidity of the statute, 
it should not hesitate so to declare.®? In a case aris- 
ing in one of the former territories the view was 
expressed that since the territories are mere de- 
pendencies of the United States, exercising delegated 
powers, and their governments are temporary agen- 
cies employed by congress to aid in their govern- 
ment during the term of their pupilage,** the capacity 
of their legislatures should be regarded more rigor- 
ously, than the eapacity,®® and their enactments con- 
strued less liberally than the laws,°® of a legislative 
body of a sovereign, and that territorial statutes 
would be held void with less hesitation when they 
are clearly unreasonable, oppressive, and unjust,®7 
the court taking the position that, in construing the 
provisions of the organic act conferring power on 
the legislature, it should apply the rules of construc- 
tion applicable to similar provisions in municipal 
eharters.5& . Some territorial courts denied, however, 
that the rules applicable to municipal charters should 
be applied in construing the provisions of the organic 
act conferrine powers on a territorial legislature,®® 
and it was held that if the enactment of a statute was 


46. In re Mott-Smith, 29 Hawaii fal 
343. construction 


TERRITORIES 


Construction comvered with 
O of state statute.—The 
view was taken that in respect of 
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otherwise within the power of a territorial legisla- 
ture it could not be invalidated by the court on the 
ground that it was unreasonable, unjust, unequal, or 
oppressive.®° 


Burden of showing invalidity. The burden is upon 
the person attacking the validity of a territorial 
statute to show that the enactment cannot be sup- 
ported as to the exercise of any of the powers vested 
in the legislature or by the existing facts and cir- 
cumstances.° 


Who may attack validity. In general, the objec- 
tion that a statute is invalid will be considered only 
when it is made by one having a legal interest in de- 
feating the statute.%? 


[§ 24] e. Membership, Sessions, Employees, and 
Compensaticn. The organic act usually makes spe- 
cific provision as to the composition of the territorial 
legislature,*? and as to the qualifications,®* method 
of selection,®®> and terms®® of the members and, in 
some instances at least, has provided that the houses 
of. the legislature shall be sole judges of elections, re- 
turns, and qualifications of members®’ and has con- 
ferred on the houses of the legislature the power to 
discipline their members.** While statutory provi- 
sion has sometimes been made prohibiting a mem- 
ber of the legislature from holding another office un- 
der the local government,®® in Puerto Rico the view 
has been expressed that in the absence of an express 
prohibition a member of the legislature may hold 
another public office.7° 


Sessions. Where an act of congress limits the du- 
ration of a session of the territorial legislature to a 
specified number of days, there is apparently author- 
itv for the view that a session of consecutive days 
of the number specified is intended and that Sundays, 
holidays, and days of intermediate adjournment 


[a] In Philippine Islands, in view 
of the above provision of the organic 
act. the court has declined to take 


47. Wickersham v. Smith, 7 Alas- 
ka 522. 

48. Wickersham v. Smith, supra; 
In re Mott-Smith, 29 Hawaii 343. 

49. Martinez v. People of Porto 
Rico. 46 F.(2d) 427; Smithies v. 
Conkling, 20 Hawaii 690: Ranvp v. 
Venable, 110 P. 834, 15 N.M. 509; Un- 
ion Central Life Ins. Co. v. Gromer, 
19 Porto Rico 856; Hernandez v. The 
District Court, 15 Porto Rico 251. 


50. In re Guarina, 24 Philippine 
Ms 


51. Smithies v. Conkling, 20 Ha- 
waii 600; La Compania General de 
Tabacos de Filipinas v. French, 39 
Philippine 34. 

52. Snow v. U. S., 18 Wall. (U.S.) 
ipa te iad 84, 

Construction of organic act in gen- 
eral see supra § 15 

53. Wickersham v. Smith, 7 Alas- 
ka 522. 

54. Political status of territories 
in general see supra §§ 8-12. 

55. Territory v. Daniels, 22 P. 159, 
6 Utah 288. 

56. Territory v. Daniels, supra. 

57. Territory v. Daniels, supra. 

58. Territory v. Daniels, supra. 


59. Baca v. Perez, 42 P. 162, 8 N.M. 


[62 C. J.—39] 


territorial statutes the court should 
not adopt rules substantially more 
ritorous or less liberal than are av- 
nlied to statutes of state legislatures. 
Baca v. Perez, 42 P. 162, 8 N.M. 187. 


60. Metz v. Romero, 106 P. 344. 15 
N.M. 273; Nash v. Morgan, 106 P. 344, 
15 N.M. 258; Baldridge v. Morgan, 
106 P. 342, 15 N.M. 249, Ann.Cas.1912C 
Sots 


ee In re Mott-Smith, 29 Hawaii 
343. 


62. In re Craig, 20 Hawaii 483. 


Who may raise constitutional ques- 
tions in general see Constitutional 
Law §§ 177-203. 


63. See statutory provisions. 


[a] In Philippine Islands by the 
Organic Act of Aug. 29, 1916 (39 U. 
S. St. at L. 545 c 416 § 12; USCA tit 
48 § 1048), the legislative power is 
vested in a legislature, to consist of 
two houses, one the senate and the 
other the house of representatives. 
Springer v. Government of Philippine 
Islands, 48 S.Ct. 480, 481, 277 U.S. 189, 
72 I..Ed, 845. 


64. See statutory provisions. 
65. See statutory provisions. 
66. See statutory provisions. 


67. See statutory provisions; and 
cases infra this note. 


jurisdiction in a nroceeding in which 
a candidate for the senate sought a 
writ of prohibition against provincial 
boards of canvassers with the object 
of having the court declare that sueh 
boards had exceeded their jurisdic- 
tion in certifying the votes obtained 
bv another candidate on the ground 
that such candidate had failed to 
resister his certificate of candidacy 
within the time provided by law. Ve- 
loso v. Provincial Board of Can- 
vassers, 39 Philippine 886. 


thi In Puerto Rico. under such a 
provision, the view was taken that 
the house of delegates had the full 
power to declare whether or not a 
seat should be vacant. De Diego v. 
House of Delegates, 5 Porto Rico 110. 


68. See statutory provisions. 


[a] In Philippine Islands the view 
has been expressed that the power 
of the senate to punish its members 
for disorderly conduct given by the 
organie act does not include the pow- 
er to suspend an appointive member 
from the exercise of his office. Ale- 
jandrino vy. Quezon, 46 Philippine 83 
(where, however, the statement was 
not necessary for a decision as the 
court declined to entertain a proceed- 
ing by mandamus instituted by the 
suspended member). 


69. See statutory provisions, 
70. 1 Op.Atty.-Gen.Porto Rico 9. 
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should not be deducted,’! and that fractions of days 
may be considered in computing the proper length 
The legislature has no power to 
pass,73 nor the governor to approve,’* bills passed 
after the expiration of the legislative session as de- 
termined by the controlling act of congress. 
organic acts, however, have not limited the length of 
regular sessions of the territorial legislature.*° 
view has been taken that, in the absence of authoriza- 
tion by congress, an extra session of the territorial 


of a session.*? 


legislature may not be held.7¢ 


Employment and compensation of subordinates. 


sees 


ote Pi * 
“deans 


TERRITORIES 


Some 


The 


mitted to statehood to employ, and provide for the 
payment of, subordinates was recognized,’’ and a 
like rule has been recognized in Alaska.*® 


[§ 25] f. Particular Subjects of Legislation.’° 
Subject to general rules as to limitations on the 
power of territorial legislatures,*® and to the rule 
that the territorial legislature may not, in the as- 
sumed exercise of the police power, legislate in con- 
travention of applicable provisions of the federal 
constitution,®1 in general a territorial legislative body 


has power to legislate upon all subjects within the 


The authority of legislatures of territories since ad- x 


71. Maricopa County v. Osborn, 40 
P. 3138, 4 Ariz. 331 [overr Cheyney v. 
Smith, 23 P. 680, 3 Ariz. 143]. Com- 
pare cases in States § 60 note 87; 
Statutes § 26 note 17. 


72. White v. Hinton, 30 P. 953, 3 
Wyo. 753, 17 L.R.A. 66. 


[a] In Alaska, under the provision 
of the organic act that the legislature 
shall not continue in session longer 
than sixty days in any two years, un- 
less convened in extraordinary ses- 
sion, where the legislature met at 
noon on March 1, and continued in 
session until it adjourned ‘between 
3 and 4 o’clock a. m. (sun time) on 
April 30th,” it was held that it did not 
continue in session longer than sixty 
days, for the full period of sixty days 
did not expire until noon of the six- 
tieth day, that is, noon of April 30th. 
Territory v. Alaska Pacific Fisheries, 
5 Alaska 411. 


73. Maricopa County v. Osborn, 40 
RP. 313, 4 Ariz. 331;. Treadway —v. 
Schnauber, 46 N.W. 464, 1 Dak. 236; 
ie v. Clayton, 18 P. 628, 5 Utah 
598. 


74. Maricopa County v. Osborn, 40 
PAS ss 4 ATIZ; Sols | People’ v2. Clay= 
ton, 13) Ph. 628,.5) Utah 598, 


75. See case infra this note. 


[a] In Puerto Rico, in view of the 
provisions. of the Organic: Act of 
March 2,,1917 (39. U. S. St. at L.. 951.¢ 
145 §§ 31, 33) that the regular ses- 
sions of the legislature should be held 
biennially, convening on the second 
Monday in February, and that mem- 
bers shall receive a specified compen- 
sation per day “for the first ninety 
days of each regular session” and a 
less amount for each additional day 
of such session, it was held that the 
regular session could continue for 
more than ninety days. Municipal- 
ity of Quebradillas v. Executive Sec- 
retary, 27 Porto Rico 1388. 


76. Wickersham v. Smith, 7 Alas- 
ka 522; Treadway v. Schnauber, 46 
N.W. 464, 1 Dak. 236. 


77. See cases infra this note. 


[a] Effect of federal statutes.— 
(1) U. S. Rev. St. §§ 1855, 1888, pro- 
viding for the salaries of members 
and officers of the legislature, did not, 
according to some cases, preclude it 
from employing and paying other 
subordinates than those named in the 
act. Baca v. Perez, 42 P. 162, 8 N.M. 
187; Braithwaite v. Cameron, 388 P. 
1084, 3 Okl. 680. (2) But there was 
authority for the contrary view (Ste- 
venson vy. Moody, 12 P. 902, 2 Idaho 
(Hasb.) 260), (8) and for the view 
that the compensation could not ex- 
ceed the amount fixed by the federal 
law (Osborn v. Clark, 25 P. 797, 1 
Ariz. 397). 


78. Wickersham v. Smith, 7 Alas- 
ka 522. 


79. Cross references: 
Appropriations see infra § 33. 
Creation of: 


Municipal corporation see Munici- 
pal Corporations § 17. 


Private corporation see Corpora- 
tions §§ 67-70. 


Legislative divorce see Divorce § 5. 
Power of territory to: 
License and impose license tax see 
Licenses § 11. 
Tax in general see Taxation § 7. 


Regulation of administrative offices 
see passim infra §§ 26-28. 


Regulation of pilots see Pilots § 9. 
80. See supra § 20. 


81. Terr. vy. McCandless, 24 Hawaii 
485. See Commercial Inv. Co. v. 
Mayaguez Light, ete, Co., 4 Porto 
Rico Fed. 267 (apparently recogniz- 
ing rule). 


[a] Regulation of price of foods. 
—Hawaii Sess. L. (1917) Act 221 § 8, 
making provision for fixing the price 
of food, was violative of the Fifth 
Amendment to the federal constitu- 
tion which prohibits the taking of 
property without due process of law. 
Terr. v. McCandless, 24 Hawaii 485. 


82. Territory v. House No. 24, 7 
Alaska 611; Terr. v. Hoy Chong, 21 
Hawaii 39; Matter of Craig, 20 Ha- 
wali 483; Territory v. Guyott, 22 P. 
134, 9 Mont. 46. See Rapp vy. Venable, 
110 P. 884, 15 N.M. 509. 


[a] Sale of articles injurious to 
public health or morals.—Laws for 
the regulation and restriction of the 
sale of articles “deemed injurious to 
the health or morals of the com- 
munity” may be enacted. Territory 
v. Guyott, 22 P. 134, 9 Mont. 46. 


[b]_ Particular statutes upheld.— 
(1) Hawaii Sess. L. (1911) Act No. 
48, regulating business of emigrant 
agent. Matter of Craig, 20 Hawaii 
483. (2) Act of the Alaska legisla- 
ture for the suppression of bawdy- 
houses aS nuisances, and for the en- 
forcement of the statute by a suit in 
equity. Territory v. House No. 24, 7 
Alaska 611. 


{c] In Philippine Islands (1) the 
legislature may enact statutes in the 
exercise of the police power. Rubi v. 
Provincial Board of Mindoro, 39 
Philippine 660, 698, 708, 720; Churchill 
v. Rafferty, 32 Philippine 580, 601; 
U. S._v. Pompeya, 31 Philippine 245. 
(2) “The police power of the Philip- 
pine Government belongs to the Leg- 
islature and . . . this power is lim- 
ited only by the Acts of Congress and 
those tundamental principles which 
lie at the foundation of all republi- 
ean forms of government.” Churchill 
v. Rafferty, supra. (3) Act No. 2839 
§ 100 of the Philippine legislature au- 
thorizing the collector of internal 
revenue to remove signs, signboards, 


police power of the territory.8? The police power 


and billboards, which are offensive to 
the sight, was, it has been held, with- 
in the police power of the Philippine 
government. Churchill v. Rafferty, 
supra. (4) Under the authority con- 
ferred by the act of congress of 
March 8, 1905, Act No. 2381 of the 
Philippine legislature, as to the im- 
portation of opium, was a valid ex- 
ercise of legislative power. U.S. v. 
Shoup, 35 Philippine 56. (5) An act 
of the legislature (Administrative 
Code [1917] § 2145), providing for 
the removal to unoccupied public 
lands of the so-called “non-Christian” 
inhabitants, has been upheld as a 
proper exercise of the police power. 
Rubi v. Provincial Board of Mindoro, 
supra. (6) “Term ‘non-Christian’ re- 
fers, not to religious belief, but, in 
a way, to geographical area, and, 
more directly, to natives of the 
Philippine Islands of a low grade of 
civilization, usually living in tribal 
relationship apart from settled com- 
munities.” Rubi v. Provincial Board 
of Mindoro, supra. (7) Manguianes 
of Mindoro are within the act. Rubi 
v. Provincial Bd. of Mindoro, 39 
Philippine 660. (8) “Section 2145 of 
the Administrative Code of 1917, does 
not discriminate between individuals 
on account of religious differences.” 
Rubi v. Provincial Board of Mindoro, 
supra. (9) Within the prohibitions of 
the organic act § 2145 of the Admin- 
istrative Code does not deprive a per- 
son of his liberty without due process 
of law. Rubi v. Provincial Board of 
Mindoro, supra. (10) ‘Confinement 
in reservations in accordance with 
said section does not constitute slav- 
ery and involuntary servitude.” Rubi 
v. Provincial Board of Mindoro, su- 
pra. (11) The validity of a statute 
providing that one who, with intent 
to injure or defraud an employer, en- 
ters into a contract for the perform- 
ance of personal service, receives 
money or personal property as an ad- 
vance on wages, and, without just 
eause and without refunding such 
money or paying for such property, 
refuses or fails to perform such seryv- 
ice shall, on conviction, be punished 
by fine or imprisonment or both, has 
been upheld (Ramirez v. De Orozco, 
34 Philippine 412) (12) notwithstand- 
ing the objection that the imprison- 
ment thereunder is imprisonment for 
debt in violation of the provision of 
the organic act against imprisonment 
for oe (Ramirez v. De Orozco, su- 
pra). 


[d] In Puerto Rico (1) the legis- 
lature may exercise the police pow- 
ery Camunas v. Porto Rico Ry.; 
Light & Power Co., 272 F. 924 [appeal 
dism 43 S.Ct. 91, 260 U.S. 700, 67 L. 
Ed. 470]; Gonzalez v. People of Por- 
to Rico, 51 F.(2d) 61. (2) “The in- 
sular legislative assembly un- 
der the [earlier] organic act, [31 
U. S. St. at L. 77 ¢ 191] the same as 
any state legislative assembly, can, 
in the proper exercise of its police 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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may be exercised in either peace or war times,** and 
1s a power entirely separate and distinct from the 
v Subject to general rules as to limita- 
tions on the power of territorial legislative bodies,*® 
a territorial legislature may legislate in respect of 
the escheat of estates on the failure of heirs®* and 
may provide that illegitimate children may inherit 
from their father’? and, it has been recognized, may 


war power.®# 


enact an insolvency law.’§ 


Locating seat of government. While, under a pro- 
vision of the organic act of a territory authorizing 
the legislature to change the seat of government, the 
view was taken that the legislature was not author- 
ized to “permanently locate” such seat,8® in the ab- 
sence of limitations in an act of congress the power 
of the legislature to locate the seat of government 


has been recognized.®°® 


powers, enact proper laws for the 
preservation of the public health, and 
the prevention of injurious adultera- 
tions of food, water supply, ete., and 
can vest the executive officers of the 
island, under proper regulations, with 
power to enforce the same.” —Com- 
mercial Investment Co. of Porto Rico 

v. Mayaguez Light & Power Co., 4 

Porto Rico Fed. 267, 280. (3) “It is 

apparent from the whole course of 

the action of Congress towards Porto 

Rico, that it intends the local legisla- 

ture, which in some instances, means 

the executive council alone, to have 
practically as much police power as 
the legislature or other authorities of 

a sovereign state would have in re- 

gard to local matters, as contradis- 

tinguished from those things which 

are national.” Valdes v. Grahame, 3 

Porto Rico Fed. 417, 444 [under 

earlier Organic Act]. (4) Porto Rico 

Civ. Code § 588, regulating the loca- 

tion of windows in walls other than 

party walls, is a valid exercise of the 

police power. Armstrong v. Goyco, 29 

¥F.(2d) 900. (5) So also is Act April 

20, 1929 No. 24 § 1 prohibiting the 

adulteration of coffee intended for 

sale, and the sale of adulterated cof- 
fee. Gonzalez v. People of Porto 

Rico, supra. (6) L. (1925) Act No. 77 

rendering the adulteration of 
milk and the sale, ete., of adulterated 
milk a misdemeanor, was valid. Mar- 

tinez v. People of Porto Rico, 46 F. 

(2d) 427. (7) Act April 20, 1928 No. 

24 prohibiting the adulteration of 

coffee intended for sale and the sale 

of adulterated coffee, is not in conflict 
with the National Food and Drug Act 

(34 U. S. St. at L. 768 ¢ 391 § 2; USCA 

tit 21 § 2), as such act does not apply 

to Puerto Rico. Gonzalez v. People 
of Porto Rico, supra. 
Cross references: 

Billboards and signs as nuisances in 
general see Nuisances § 101. 

Delegation to municipalities see su- 
pra § 21. 

Enactment of laws regulating sale of 
intoxicating liquor see Intoxicating 
Liquors § 66. 

Exercise of police power in_territo- 
ries by congress see Constitutional 
Law § 417. 

Legislative power over nuisances in 
general see Nuisances §§ 14-17. 
Police power of territorial govern- 
ment in general see supra § 16. 
Power to define and punish crimes see 

Criminal Law § 16 


$3. Territory v. McCandless, 24 


Hawaii 485. 
84 Territory v. McCandless, su- 
pra. 


85. See supra § 20. 
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Special or exclusive privileges and general or spe- 
A prohibition against the grant of pri- 
vate charters or special privileges which was con- 
tained in the organic acts of some of the former ter- 
ritories®* and in a general statute applicable to terri- 
tories®* was intended to prevent the grant of for- 
bidden special privileges by any form of legislative 
action®* and did not merely prevent the grant of 


such a privilege when it was conferred as part of 


the grant of a prohibited private charter®® or the 
grant of an exclusive right to ferries, bridges, and 
the like,®® and the prohibition was applicable even 
though the attempted grant was conferred upon a 
consideration and therefore rested in contract.°? An 
early general act of congress prohibited the passage 
by territorial legislatures of local or special acts in 


respect of certain specified matters®® and, in order 


86. Christianson v. King County, 
36. 1S:Ct) 114,239 W.S2 (356, 760. i. Bd. 
327 [aff 203 F. 894, 122 C.C.A, 188); 
Territory of Alaska v. First Nat. 
Bank, 22 F.(2d) 377. 


[a] Particular statutes.—(1) The 
authority of the territory of Wash- 
ington to provide by the act of Jan. 
16, 18638 (L. [1862-1863] pp 261, 262) 
for escheat to a county of the estate 
of one leaving no kindred was upheld. 
Christianson v. King County, 36 S.Ct. 
114, 239 U.S. 356, 60 L.Ed. 327 [aff 
203 F. 894, 122 C.C.A. 188]. (2) Such 
statute did not violate the provision 
of the organic act prohibiting the 
passage of any laws interfering with 
the primary disnosal of the soil. 
Christianson, v. King County, supra. 
(3) The territorial legislature of 
Alaska had power by L. (1921) ¢ 40 
to provide for escheat to the terri- 
tory. Territory of Alaska v. First 
Nat. Bank, 22 F.(2d) 377. 


Jurisdiction of procsedings to en- 
force escheat see Escheat § 12. 


To whom estate in territories es- 
cheats in general see Escheat § 7. 


87. Cope v. Cope, 11 S.Ct. 222, 137 
U.S. 682, 34 L.Ed. 832 (Territory of 
Utah). 


88. Downes v. Parshall, 26 P. 994, 
3 Wyo. 425. 


[a] Particular provision.—An act 
of the Wyoming legislature provid- 
ing that the acceptance of a dividend 
from an assignor shall release him 
from further liability on the claim is 
valid. Downes v. Parshall, 26 P. 994. 
38 Wyo. 425. 


Effect of federal bankruptcy laws 
see Bankruptcy §§ 13-19. 


89. In re Seat of Government, 1 
Wash.T. 115. 


90. Territory v. Scott, 20 N.W. 401, 
82 Dak: eS binge 


91. Power of: 
Territorial legislature to grant fran- 
chises see Franchises § 41. 
Territory to grant ferry franchise in 
general see Ferries § 5. 


92. See statutory provisions. 


[a] Game law does not confer a 
“special privilege” because restricted 
in its operation to five counties. 
Hayes v. Territory, 5 P. 927, 2 Wash. 
T. 286. 


93. Act July 30, 1886 (24 U.S. St. 
at L. 171 c 818 § 5; Rev. St. § 1889). 


[a] Matters not constituting grant 
of “especial privilege.”—(1) Prohibi- 
tion against grant of private charter 
or special privilege did not prevent 
ereation of municipal corporation. 
Alger v. Hill, 27 P. 922, 2 Wash. 344. 
(2) So grant of a municipal or public 


charter was not the grant of an “es- 
pecial privilege.’ Elk Point v. 
Vaughn, 46 N.W. 577, 1 Dak. 113. 
(3) Act of a territorial legislature 
providing for the granting of ferry 
leases was not in conflict with § 1889, 
which prohibited the territories from 
“granting private charters or espe- 
cial privileges.”’” Nixon v. Reid, 67 
IN2W.°57,. (8S. Di 507,. 3270 ReAswodins 
(4) Where a county had a right to 
lease a ferry privilege by virtue of 
its police power, in so doing it did not 
violate the provisions of such sec- 
tion. Evans v. Hughes County, 50 
N.W. 720, 6 Dak. 102. 


94. Berryman vy. Board of Trustees 
of Whitman College, 32 S.Ct. 147, 150, 
cae 334, 56 L.Ed. 225 [rev 156 F. 


95. Berryman vy. Board of Trustees 
of Whitman College, supra. 


96. Berryman vy. Board of Trustees 
of Whitman College, supra. 


“Even if it be conceded that such 
alleged abuses were the generating | 
cause of the insertion in the organic 
act of the prohibition against especial 
privileges, that concession affords no 
ground for the generic prohibition, 
and for saying that it should be only 
applied to one class of especial privi- 
leges, to the exclusion of all other 
such privileges. We must-be control- 
led by the power which the act mani- 
fests, not by a consideration of the 
mere motive which initially energized 
the bringing of the power into play.” 
Berryman v. Board of Trustees of 
Whitman College, supra. 


97. Berryman vy. Board of Trustees 
of Whitman College, supra. 


[a] Tllustration.—(1) Contract 
giving perpetual succession to a cor- 
poration, and endowing it with a per- 
petual exemption from taxation as to 
all its property, real and personal, 
was an “especial privilege,’ within 
the prohibition. Berryman vy. Board 
of Trustees of Whitman College, 32 
8.Ct., 147, 222. U.S. 334, 56 L.Ed.) 225 
{rev 156 F. 112]. (2) The rule is ap- 
plied even though it is assumed that 
the prohibited grant was made by a 
statute which amended an existing 
corporate charter. Berryman v. Board 
of Trustees of Whitman College; su- 
pra. 


98. Act June 30, 1886 (24 U. S. St. 
at L. 170 ¢ 818 § 1). 


[a] Werritorial act prohibited.— 
(1) Sess. L. (1895) e 4 § 25, confer- 
ring on a certain corporation the ex- 
clusive right to do and furnish all 
printing, binding, stereotyping, and 
stationery, was within the prohibition 
of the statute against the grant of 
any exclusive or special privilege and 
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to avoid a conflict with the prohibition, a statute 
must be general in its application to a class, and 
all of the class within like cireumstances must come 
As in the case of similar 
provisions in a state constitution,! it has been held 
that, under an act of congress providing that where 
a general law can apply no special law shall be en- 
acted by a territorial legislature, the question as to 
whether a general law can be made applicable rests 
in the judgment of the legislature. 


Remedies, practice, and procedure.? The authority 
of the legislative body of a territory to adopt 
remedies and regulate practice and procedure has 
A provision of the Alaskan or- 
ganic act that all laws of the United States hereto- 
fore passed establishing the executive and judicial 
departments in Alaska shall continue in full force 
and effect until amended or repealed by act of con- 
gress> does not prevent the territorial legislature 


within its operation.®® 


been recognized.* 


within the prohibition of the above 
statute. Guthrie Daily Leader v. 
Cameron, 41 P. 635, 3 Okl. 677. (2) 
Act of March 16, 1891, pertaining to 
duties of officers of certain municipal- 
ities was invalid as special legis!a- 
tion. Bravin v. Tombstone, 33 P. 589, 
4 Ariz. 83. 


[b] Territorial act not prohibited. 
—(1) A law which is applicable to 
all the counties of the state in which 
there are rivers or streams of suffi- 
cient magnitude to require the estab- 
lishment of ferries, and the right to 
bid for the lease is open and free to 
all, is neither local nor special, in the 
sense those words are used in the act. 
Nixon v. Reid, 67 N.W. 57, 8 S.D. 507, 
Se) PavAs) 86.962) (1907T)* pi T22e 
55 amending Civ. Code (1891) pars 
3998-4009 giving boards of supervis- 
ors power to extend franchises for 
toll roads for not to exceed ten years 
and at the expiration of the original 
term or of the extension to contract 
with some person to take over the 
road and to pay a percentage of tolls 
to the county, and giving the former 
-owner of a franchise the preference 
right to contract was valid since the 
preference was not limited to those 
whose franchises had already expired 
but was available to those whose 
franchises should expire in the fu- 
ture, and was not based upon an ar- 
bitrary and unreasonable classifica- 
tion, it being reasonable to provide a 
preference to those who had incur- 
red the labor and risks of construct- 
ing and maintaining a road. Duffield 
v. Ashurst, 100 P. 820, 12 Ariz. 360 
[appeal dism 382 
697, 56 L.Ed. 1262]. 


Special acts granting special privi- 
leges in general see Statutes § 314. 


99. Guthrie Daily Leader v. Came- 
ron, 41 P. 635, 3 Okl. 677. 


1. See Constitutional Law § 389. 


2. Guthrie Nat. Bank vy. Guthrie, 
ner oe 518, 173 U.S. 528, 43 L.Ed. 


3. Power to define and punish 
crimes see Criminal Law § 16. 


4. See cases infra this note and 
notes 5-9. : 


[a] Authority to legislate concern- 
ing personal injuries and rights of ac- 
tion therefor was conferred on the 
territory of New Mexico by Organic 
Act Sept. 9, 1850 c 49 (9 U. S. St. at 
L. 449), extending such authority to 
aJl rightful subjects of legislation 


S.Ct. 838, 225 U.S.: 
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from enacting statutes changing statutory rules 
which merely regulate practice and procedure.® Thus 
it does not apply to an act of congress theretofore 
enacted regulating the joinder of crimes in an in- 
dictment,? and the lefislature may regulate the form 
of the indictment® and may enact a statute as to 
such joinder.® The provision of the organic act of 
Alaska that the legislature shall pass no law de- 
priving judges and officers of the district court of 


Alaska of any authority, jurisdiction, or functions 


States.12 : 


consistent with the constitution of 
the United States, although such act 
also provided that the constitution 
and all laws of the United States 
which are not locally inapplicable 
shall have the same force and effect 
within the territory as elsewhere 
within the United States. Atchison, 
T. & S. F. Ry. Co. v. Sowers, 29 S.Ct. 
397, 2s U.S:) 55,53 wd. 9695" [ait 
(Tex.Civ.App.) 99 S.W. 190]. 


{b] Under Ordinance of 1787 fcr 
government of Northwest Territory 
the governor and judges had power to 
adopt the remedy of attachment. 
Cochran vy. Loring, 17 Ohio 409. ‘ 


[ec] Provisional government.—Iin 
New Mexico the validity of the re- 
plevin act of the assembly established 
by the military authorities prior to 
the organization of the territory by 
congress was upheld. Ward v. Broad- 
well, 1 N.M. 75. 


[ad] Prohibition.—The authority of 
the legislature of the territory of 
Utah, under the Organic Act, to reg- 
ulate the issuance of a writ of pro- 
hibition, ws recognized. People v. 
House, 10 P. 838, 4 Utah 369. 


fe] Presumptions and burden of 
proof.—(1) Act of the Philippine leg- 
islature providing that the proof of 
certain facts in a criminal case shall 
constitute prima facie evidence of 
guilt and then to put on defendant the 
burden of showing that the act or 
acts shown were innocent and were 
not committed with criminal intent 
has been held as not in violation of 
the organic act. U. S. v. Luling, 34 
Philippine 725. (2) Statutory pre- 
sumptions as violative of provisions 
of state or federal constitution see 
Goustivurional Law §§ 285, 580, 954, 

9; ‘ 


5. Act Aug. 24, 1912 (37 U. S. St. 
yt 512 c 387 § 3; USCA tit 48 § 


6. United States v. Wigger, 35 S. 
Ctii42, 2359 US 276) \ 5 ONO 226 = 
Davis v. Hutchinson, 36 F.(2d) 309; 
Tynan v. United States, 297 F. 177. 


[a] Qualifications and selection of 
grand and petit juries.—(1) The pro- 
vision in question does not prevent 
the legislature of Alaska from defin- 
ing the qualifications of grand and 
petit jurors. Tynan v. United States, 
297 EF. 177. (2) So also, the legisla- 
ture may regulate the method as to 
the selection of such jurors, Haupt- 
man v. U. S., 43 F.(2d) 86 [cert den 
SIA Ct. S2U2 ASW. 9 OO lay pein Eh 


exercised by like judges or officers of district courts 
of the United States!® prevents legislation by the 
territorial legislature as to the mode and manner of 
instructing juries,!! but such provision does not pre- 
vent the legislature from adding to the duties of the 
marshal such duties as are not inconsistent with the 
duties already imposed on him corresponding to those 
of a marshal of a district court of the United 


793]; Frank v. United States, 42 F. 
(2d) 628. (3) Qualifications of grand 
jurors in general see Grand Juries §§ 
9-29. (4) Qualifications of petit ju- 
rors in general see Juries §§ 176-196. 
(5) Selection of grand jury in gen- 
eral see Grand Juries §§ 31-39. (6) 
Selection of trial jury in general see 
Juries §§ 283-288. 


{b] Administration of partnership 
estates.—Regulation as to practice 
and procedure in administration of 
partnership estates was subject to 
control of the legislature of Alaska as 
provided by Uniform Partnership Law 
(L. Alaska [1917] ¢ 69). Davis v. 
Hutchinson, 36 F.(2d) 309. 


7 United States v. Wigger, 35 S. 
Ct. 42, 235 U.S. 276, 59 L.Hd. 226. 


8 U.S. v. Wigger, supra. 
9. United States vy. Wigger, supra. 


Statute of Alaska as to joinder in 
general see Indictments and Informa- 
tions § 353 note 51 [a]. 


10. Act Aug. 24, 1912 (37 U.S. St. 
at L. 512 ¢ 887 § 38; USCA. tit:48 § 


{a] Service of summons.—(1) 
While it has been held that the above 
prohibition does not prevent the Alas- 
kan legislature from providing for the. 
service of a summons by others than 
the marshal (Currier vy. Mihalick, 5 
Alaska 251), (2) the contrary view 
has been taken (Ivory Nome Consol. 
Dredging Co., 5 Alaska 312. See 
Frank yv. United States, 42 F.(2d) 623 
[where the court said that one of the 
duties imposed on the marshal is the 
Service of all process of the district 
court]). 


11. Hauptman v. U. S., 48 F.(2d) 
86 [cert den 51 S.Ct. 212, 282 U.S. 900, 
To beat 9s}: ; 


[a] Thus the court’s refusal to 
instruct the jury before argument in 
a criminal case was not error, not- 
withstanding an Alaska statute relat- 
ing to procedure (L. [1929] p 120). 
Hauptman y. U. S., 43 F.(2d) 86 [cert 
den 61" S.Ct. “212, 282) US) 900)" 7b aa 
Ed. 793). 


12. Frank v. United States, 42 F. 
(2d) 623. 


[a] Summoning additional jurors. 
—Alaska Sess. L. (1925) p 29 c 16 § 
1, providing that the marshal should 
summon as jurors persons whose 
names were drawn from the jury box 


{after the names drawn had previous- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 26] C. Executive—1. In General. In general 
congress has provided an executive department of 
the territorial government?? composed of a governor 


and other administrative officers! 


ance with general rules,!® the executive department 
may not encroach on, or interfere with, the legis- 
lative'® or judicial’’ departments. Provisions of the 
federal constitution which may be applicable in 
a territory apply to, and limit the authority of, 


executive officers of the territory.+§ 
[§ 27] 2. Governor.!® 


ly been exhausted, was valid. 
v. United States, 42 F.(2d) 623. 


13. See statutory provisions. 


{a] In Philippine Islands (1) the 
officers of the government are mere 
agents of the people (Cornejo v. Ga- 
briel, 41 Philippine 188), (2) and ev- 
ery officer accepts office pursuant to 
the provisions of the law and holds 
the office as a trust for the people 
whom he represents (Cornejo v. Ga- 
briel, supra). (3) No one man or set 
of men has a proprietary or contrac- 
tual right to an office. Cornejo v. Ga- 
briel, supra. 


14. See infra §§ 27, 28. 
15. See supra § 17. 


16. Nicolas v. Alberto, 51 Philip- 
pine 370; United States v. Ang Tang 
Ho, 43 Philippine 1. 


17. United States v. Ang Tang Ho, 
supra. 


18. Farrington v. Tokushige, 47 S. 
Ct 4065 273 (U.S)-284,°71. fd. 4646 
(Fifth Amendment applicable in Ha- 
waii). ‘ 

19. Power to make covenant in 
deed see infra § 30. 


20. See statutory provisions. 


[a] “@he Governor-General ... 
Of the Philippine Islands is not elect- 
ed by the people, but [is] appointed 
by the President of the United States, 
with the advice and consent of the 
United States Senate.” Severino v. 
Governor-General of Philippine Is- 
lands, 16 Philippine 366, 385. 


21. See statutory provisions. 


22. Territory v. Lee, 2 Mont. 124; 
1 Op.Atty.-Gen. 408. 


23. See statutory provisions; 
cases passim infra this section. 


[a] Governor-general of Philip- 
pine Islands.—(1) For a discussion 
of the powers and duties of the gov- 
ernor-general of the Philippine Is- 
lands under the Organic Act of July 
251902 2(32-U--S. ‘St at 1.4691. c°1369 
see Severino v. Governor-General, 16 
Philippine 366. (2) The facts that an 
order of the governor-general, within 
the scope of his authority, is made for 
the public good, and that the matter 
was of such urgency as to require 
the order, need not be recited in the 
order. Govt. v. Binangonan, 34 Phil- 
ippine 518. (3) Such necessity and 
urgency will be presumed. Govt. v. 
Binangonan, supra. 


[b] Continuance of power until 
statehood.—The governor’s powers 
continued until a state government 
was established. Scott v. Detroit 
Young Men’s Soc., 1 Dougl. (Mich.) 
119 [error dism 5 How. (U.S.) 343, 12 
L.Ed. 181]. 


24. See cases infra this note. 


{a] In Philippine Islands by the 
Organic Act of Aug. 29, 1916 [39 U. 


Frank 


and 


Usually the governor of a 
territory is appointed by the president of the United 
States by and with the advice and consent of the 
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senate.?° 


and, in accord- 
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In general the powers and duties of the 
governor are determined by applicable acts of con- 
gress"? and usually, subject to limitations contained 
in such acts,?? he has been vested with the executive 
power,”° including the power to exercise general su- 
pervisory functions.?4 


Power of appointment and removal.?® 
ernor has usually been clothed with the ordinary 
powers of appointing?® and removing?’ territorial 


The goy- 


officers, and, in the absence of authority conferred 


S. St. at L. 545 e¢ 416; USCA tit 48 
§ 1001 et seq] ‘the supreme executive 
power is vested in the Governor Gen- 
eral, who is given general supervision 
and control over all the departments 
and bureaus of the Philippine gov- 
ernment; upon him is placed the re- 
sponsibility for the faithful execu- 
tion of the law of the Philippine Is- 
lands; and, by the general proviso, 
already quoted, all executive func- 
tions must be directly under the Gov- 
ernor General or within one of the 
executive departments under his su- 
pervision and control.” Springer v. 
Government of Philippine Islands, 48 
S.Ct. 480, 488, 277 U.S. 189, 72° L.Bd. 
480 [aff 50 Philippine 259, 348]. 


[b] In Puerto Rico (1) under the 
Organic Act of March 2, 1917 (39 U. 
So St. ath. 951 cil 45; 8-12" SUIS@A. tit 
48 § 771) the governor is charged 
with the general supervision and con- 
trol of all departments and bureaus 
of the government of Puerto Rico so 
far as not inconsistent with the Or- 
ganic Act. Fajardo Sugar Co. of Por- 
to Rico v. Holcomb, 16 F.(2d) 92, 97. 
(2) “It is the plain duty of the Gov- 
ernor to make and keep himself fully 
informed as to the integrity and effi- 
ciency of the administration of all 
the governmental departments, as 
well as the adequacy of the laws un- 
der which these departments func- 
tion.” Fajardo Sugar Co. of Porto Ri- 
co vy. Holcomb, supra. (3) Under the 
early organic act the governor’s ad- 
ministrative jurisdiction over munic- 
ipal officials was one to be extended 
rather than restricted, in the first in- 
stance at least, since it would work 
for public convenience and save delay 
of litigation. 1 Op. Atty.-Gen. Porto 
Rico 91. (4) The control of the in- 
sular police was vested in the com- 
manding officer thereof, subject to the 
direction of the governor. 1 Op. 
Atty.-Gen. Porto Rico 70. 


25. Appointment of cfficer as ex- 
ecutive function in general see Offi- 
cers § 64. 


26. See statutory provisions; and 
Smith y. Odell, 1 Pinn. (Wis.) 449. 


{a] In Philippine Islands the pro- 
vision of the Organic Act of Aug. 29, 
1916 (39 U. S. St. at L. 545 c 416 § 
21; USCA tit 48 § 1111) that the gov- 
ernor-general shall appoint such offi- 
cers aS may now be appointed by the 
governor-general or such as he is au- 
thorized by this act to appoint, or 
whom he may hereafter be authorized 
by law to appoint, does not confine 
the governor-general’s power of ap- 
pointment within the limits of such 
enumeration in view particularly of 
the provision of such organic act § 
22 (USCA tit 48 § 1114), that all exec- 
utive functions of the government 
must be directly under the governor- 
general or within one of the executive 
departments under his supervision 
and control. Springer v. Government 
of Philippine Islands, 48 S.Ct. 486, 481, 


by congress, the legislature may not take away,?® 
or itself exercise,?® the power of appointment vested 
in the governor by the organic act or other act of 


277 U.S. 189, 72 L.Ed. 845 [aff 50 | 
Philippine 259, 348]. 


{[b] In Buerto Rico (1) the power 
of the governor to make recess ap- 
pointments was not unduly impaired 
by indefinite duration of sessions of - 
the legislature. Municipality of Que- 
bradillas y. Executive Secretary, 27 
Porto Rico 138. (2) Under the early 
organic act the port and pilot regula- 
tions established by military author- 
ity in Puerto Rico remained in force 
where not expressly repealed, and the 
governor was empowered thereby to 
appoint a_captain of the port of San 
eats 1 Op. Atty.-Gen. Porto Rico 44, 

0. 


27. See statutory provisions; 
cases infra this note. 


[a] "Territorial statute—(1) <A 
territorial statute authorizing the 
governor in his discretion to remove 
any territorial officer appointed by 
him or his predecessor, nothing ap- 
pearing to the contrary in the organic 
act, was valid (Cole v. Territory, 48 
Py 217, db Ariz: 137) (2) as was anvace 
conferring such power in the case of 
every Official whose term was not fix- 
ed (Cole vy. Territory, supra). (3) In 
Dakota it was held that under the 
Public Examiners Act (L. [1887] ¢ 
124 §§ 8, 4) the governor had power 
to’ remove the trustees of a public in- 
stitution. Territory v. Cox, 6 Dak. 
501. (4) In the state of South Dako- 
ta, however, it was subsequentiy held 
that such statute did not give the 
power of removal. State v. Shannon, 
64 N.W. 175, 7 S.D. 319. 


{b] Whether such power of re- 
moval is executive or judicial see Ter- 
ritory v. Cox, 6 Dak. 501; State vy. 
Shannon, 64 N.W. 175, 7 S.D. 319. 


[c] In Puerto Rico, in view of the 
provision of the Organic Act of 
March 2, 1917 (39 U._S..St. at L. 951 
ce. 145 § 18; USCA tit 48 § 775) that 
heads of departments appointed by 
the governor shall hold office for four 
years “unless sooner removed by the 
Go'vernor,” the governor is vested 
with power of removal, applicable to 
four of the six departments, includ- 
ing the finance department, headed by 
the treasurer. Fajardo Sugar Co. of 
Porto Rico y. Holcomb, 16 F.(2d) 92. 


Peet ese of judges see Judges §§ 


28. Taylor v. Stevenson, 9 P. 642, 
2 Idaho (Hasb.) 180; Williams v. 
Clayton, 21 P. 398, 6 Utah 86; Peo- 
ple v. Jack, 11 P. 213, 4 Utah 438 [aff 
10 S.Ct. 194, 1382 U.S. 648; 33 L.Ed. 
459]; People v. Clayton, 11 P. 206, 4 
Utah 421 [aff 10 S.Ct. 190, 132 U.S. 
632, 33 L.Ed. 455]; Ex p. Duncan, 1 
Utah 81. 


29. See case infra this note. 


[a] Ingrafting executive powers 
on legislative office (1) is not permis- 
sible as that would constitute a usur- 


and 


pation of the power of appointment 
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congress. Usually congress has provided that ap- | lands, based on an act done under color of his office 


pointments by the governor shall require the con- 
sent or approval of at least one branch of the legis- 
lative body?° and, where the advice and consent of 
the senate of the territory is required, the governor 
may not by indirect methods avoid such require- 
ment.21_ In the absence of a restriction in the act 
of congress governing the matter, the view has been 
taken that the power of appointment may be exer- 
cised by the legislature instead of by the governor.*? 


Additional duties imposed by territorial legisla- 
ture. In Alaska, under statute, the territorial legis- 
lature may impose on the governor duties additional 
to, and not inconsistent with, duties imposed by the 
organic act.°? 


Responsibility to president of United States. For 
his official acts the governor-general of the Philip- 
‘pine Islands is responsible to the president. of the 
United States.°# 


Liability for official acts. An action for damages 
against the governor-general of the Philippine Is- 


by indirection. Springer v. Govern- 


sence of an act of congress providing 


and in pursuance of what he deemed to be his duty, 
may not be maintained where subsequently the 
Philippine legislature, acting within the scope of 
its powers, enacted a statute ratifying the act of 
the governor-general and providing that such act 
should not be subject to question or review.*°. 


Compensation. The salary of the governor of a 
particular territory has sometimes been fixed by the 
organic act.2® The retroactive effect of a federal 
statute providing for compensation for the perform- 
ance of certain acts has been denied.** 


[§ 28] 3. Other Officers, Employees, and Agents.*° 
Congress has frequently made provision for ad- 
ministrative offices*® and, in the absence of any lim- 
itation in an act of congress, the authority of the 
territorial legislative body to ereate administrative 
offices has been recognized or upheld.*®° Thus pro- 
vision has sometimes been made either by act of con- 
eress or by the territorial legislative body for ad- 
ministrative officers other than the governor, such 
as a territorial auditor,*! and also for officers like 


[a] In Alaska the secretary to the 


ment of Philippine Islands, 48 S.Ct. 
480, 277 U.S. 189, 72 L.Ed. 845 [aff 50 
Philippine 259, 348]. (2) Thus the 
legislature of the Philippine Isiands 
was not authorized to create a board 
or committee consisting of the gov- 
ernor-general, the president of the 
Senate, and the speaker of the house 
of representatives, and vest in such 
board the voting power of govern- 
ment-owned stock in corporations, 
nearly all the stock of which was 
owned by the government, as it 
sought to do by Act No. 2705, approv- 
ed March 10, 1917, as amended by Act 
No. 2822, approved March 5, 1919, and 
by Act No. 2612, approved Febr. 4, 
1916, as amended by Act No. 2747, ap- 
proved Febr. 20, 1918, and Act No. 
2938 approved Jan. 30, 1921. Sprin- 


ger v. Government of Philippine 
Islands, supra. (3dr This is strae 
whether the duty of managing 


the government-owned stock in such 
corporation is quasi-sovereign or 
proprietary in its nature. Springer 
vy. Government of Philippine Islands, 
supra. (4) The appointment of man- 
agers or corporate directors of such 
corporations is essentially an execu- 
tive act within the authority of the 
governor-general and could not be 
performed by the legislative officers 
designated in such statutes. Spring- 
er v. Government of Philippine Is- 
lands, supra. 


30. See statutory provisions; and 
Territory v. Rodgers, 1 Mont. 252 (by 
advice and consent of legislative 
council). 


[a] Filling vacancies.—(1) An act 
of congress giving the governor alone 
power to fill vacancies by death or 
resignation did not authorize him to 
appoint, without the advice and con- 
sent of the legislative council, the 
successor of an Official appointed to 
fill a vacancy and whose term has.ex- 
pired. Fiske v. Breeden, 2 N.M. 70; 
Territory v. Stokes, 2 N.M. 63; In re 
Atty.-Gen., 2 N.M. 49. (2) But a ter- 
ritorial statute giving the governor 
power to fill vacancies was given ef- 
fect in a case in which the vacancy 
occurred other than by death or res- 
ignation. Territory v. Cox, 6 Dak. 
501. See People v. Clayton, 11 P. 206, 
4 Utah 421 [aff 10 S.Ct. 190, 132 U.S. 
632, 33 L.Ed. 455]. (3) In the ab- 


for the filling of a vacancy on death 
or resignation, it was held that the 
governor could not fill the vacancy 
without the advice and consent of the 
legislative council. Territory vy. 
Rodgers, 1 Mont. 252. 


31. Nicolas y. Alberto, 
pine 370. 


32. See cases infra this note. 


[a] Tllustrations.—(1) A provision 
of an organic act for the appointment 
of all civil officers by the executive 
did not include canal commissioners; 
it embraced only those officers in 
whom a portion of the sovereignty 
was vested or to whom the enforce- 
ment of territorial laws was commit- 
ted. U. S. vy. Hatch, 1 Pinn. (Wis.) 
182. (2) An act naming court com- 
missioners by the legislature did not 
conflict with an act of congress pro- 
viding for the appointment of all of- 
ficers other than township, district, 
and county officers, by the governor 
by and with the advice and consent of 
the legislative council. People vy. 
Clayton, 18 P. 628, 5 Utah 598. 


33. Act Aug. 29, 1914 (38 U. S. St. 
at L. 710 c 282; USCA tit 48 § 91). 


fa] Construction and operation of 
statute see Wickersham y. Smith, 7 
Alaska 522. 


34. Severino vy. 
16 Philippine 366. 


85. Taco v. Forbes, 33 S.Ct. 585, 
228 U.S. 549, 57 L.Ed. 960 [aff 16 
Philippine 534] (deportation of alien). 


51 Philip- 


Governor-General, 


86. See statutory provisions, 
aoe Meriwether v. U. S., 22 Ct.Cl. 
fa] Thus it was held that a ter- 


ritorial governor who acted without 
compensation as a treasury disburs- 
ing Officer in constructing public 
buildings was not entitled to the ben- 
efits of a Subsequent federal statute 
providing compensation for disburse- 
ing agents. Meriwether v. U. S., 22 
CuCl sea: ? 


38. Assignment of salary or fees 
of officer see Assignments §§ 35, 42. 


Attorney-General 6 C.J. p 804. 
39. See statutory provisions. 
40. See cases passim this section. 


governor is not an officer provided for 
by any law of congress, but is simply 
an employee of the governor’s office. 
Wickersham vy. Smith, 7 Alaska 522. 


‘41. See statutory provisions; and 
cases infra this note. 


[a] Office of auditor in former ter- 
ritories was not township, district, or 
county office, but a territorial one. 
Clayton v. Territory of Utah, 10 S.Ct. 
190,°1325 U.S) 632,33) L.Ed. 455. 


[b] Validity of act creating office. 
—In a former territory an act creat- 
ing the office of territorial auditor 
might be valid, although it contained 
a provision for popular election which 
was void because inconsistent with 
the organic act. People v. Jack, 11 P. 
218, 4 Utah 438 [aff 10 S.Ct. 194, 132 
U.S. 643, 33 L.Ed. 4597; People v. 
Clayton, 11 P. 206, 4 Utah 421 [aff 
cents 190, 132 U.S. 632, 33 L.Ed. 


[ce] As to powers and duties of 
auditor of Canal Zone see Smith v. 
Jackson, 38 S.Ct. 353, 246 U.S. 388, 
aot 788 [aff 241 F. 747, 154 C.C.AL 


{d] In Hawaii the powers and du- 
ties of the auditor have been defined 
in detail by statute. In re Thompson, 
27 Hawaii 143. ; 


_C{e] In territory of Idaho this offi- 
cial was known as the controller. 
Crutcher v. Cram, 1 Idaho 372. 


{f]. Philippine Islands.—(1i) Un- 
der the organic act the auditor has 
power to audit all expenditures of 
funds or property pertaining to, or 
held in trust by, the government, or 
the provinces or municipalities there- 
of... Act, Aug. 29, 2916 (39 U.S. St. 
at L. 545 c 416 § 24; USCA tit 48 § 
1116). (2) The administrative juris- 
diction of the auditor over accounts, 
whether of funds or property, and all 
vouchers and_ records pertaining 
thereto, is exclusive (Act Aug. 29, 
1916 [39 U.S. St. at L. 545 © 416 § 
24; USCA tit £8 § 1118]), (3) and his: 
decisions are final and conclusive up- 
on the executive branches of the gov- 
ernment except that an appeal may 
be taken to the governor general as 
provided in the act (Act Aug. 29, 
1916 [39 U. S. St. at L.. 545 ¢ 416 § 
24; USCA tit 48 § 1120]). (4) Under 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 28] 


treasurer,*2 marshal,#? and other functionaries.*4 
The qualitications of officers have sometimes been pre- 
seribed by statute,*® including statutes prohibiting 
a person holding a commission or appointment under 
the United States from holding any office under the 
government of the territory.*® In the absence of any 
limitation imposed by act of congress, the legislature 
of the territory may, by statute, control the terms 
of office*” and salaries,#® and regulate or abolish an 
office which the legislature itself has created.42 Con- 
gress may also legislate as to the terms of office.®° 


Secretary. Provision has sometimes been made 
for a territorial secretary,°! and the view has been 
taken that the acts of congress providing for the 
appointment of a secretary for each territory, fixing 
his term of office,>? and providing that no law of 
a territorial legislature shall be made or enforced by 
which the secretary is paid any compensation other 
than that provided by the laws of the United States,®? 
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are general laws of the United States,54 applicable 
not only to territories in existence when the acts 
were enacted but also to territories subsequently 
organized.°> The view has been taken that under 
the above acts the secretary is an officer of the 
United States,°* and, where the organic’ act provides 
that no person holding a commission or appointment 
under the United States shall hold any office under 
the government of the territory, he is ineligible to 
appointment to any office under the territorial gov- 
ernment,°* and, in general, is not entitled to receive 
compensation from the territorial government ;°® 
but it has been held that where the territorial legis- 
lature has enacted statutes purporting to impose 
certain duties on the secretary of the territory in 
addition to those imposed by congress, the secretary, 
in the performance of such duties, is a de facto offi- — 
cer of the territory.°® 


such provisions the auditor has cer- 
tain discretionary powers in making 
audits of expenditures (Abueva v. 
Wood, 45 Philippine 612. See Lamb v. 
Phipps, 22 Philippine 456 [similar rule 
recognized under acts of Philippine 
legislature prior to organic act of 
1916]). (5) The law does not, how- 
ever, make all decisions final on ei- 
ther the legislative or judicial branch- 
es of the government (Tan C. Tee & 
Co. v. Wright, 53 Philippine 172 
[dist Lamb v. Wood, supra, and stat- 
ing that the decision in that case was 
considerably modified and restricted 
by subsequent decisions of the su- 
preme courts of the Philippine Islands 
and of the United States]), (6) and it 
has been stated in general terms that, 
appeal or no appeal, a private person 
has the right of redress in court in 
respect of acts of the auditor (Tan C, 
Tee & Co. v. Wright, supra). (7) 
Prior to the Organic Act of 1916, the 
powers and duties of the auditor were 
prescribed by acts of the Philippine 
legislature and in general appear to 
have been similar te those prescribed 
by such act. Lamb y. Phipps, supra. 
(8) As to issuance of auditor’s certifi- 
eate of clearance to bonded officer see 
Lamb v. Phipps, supra. 


[tg] In Puerto Rico (1) under the 
Organic Act of March 2, 1917 (39 U. 
S. Stiiat Le 951 c 145 §$ 205 “USCA ‘tit 
48 §§ 786-791), the powers of the audi- 
tor cover the investigation of all mat- 
ters in all departments of the govern- 
ment of Puerto Rico, involving not 
merely the disbursement but the re- 
ceipt of money. Fajardo Sugar Co. of 
Porto Rico v. Holcomb, 16 F.(2d) 92. 
(2) Under the Organic -Act of April 
1263900.-CU. Sot. at Li 85.ic 191 § 
367) the duty of the auditor to draw 
warrants under the. organic act for 
expenses of the United States district 
court was ministerial. Scoville v. 
Hadley, 4 Porto Rico Fed. 457. 


Certification of contract see infra § 
31 text and note 81. 

Passing on claims and drawing 
warrants see infra § 35. 


42, See statutory provisions; and 


. Jack v. People of Territory of Utah, 


10 S.Ct. 194, 132 U.S. 648, 33 L.Ed. 459 
[aff 11 PB. 213, 4 Utah 438]; Cole v. 
Territory, 48 BP. 217, 5 Ariz. 137; 
Thompson vy. Territory, 62 P. 355, 10 
Okl. 409 (in all cases acts of legis- 
latures of former territories were in- 
volved). 


[a] In Puerto Rico (1) under the 
Organic Act of March 2, 1917 (39 U. 
S. St. at L. 953 c 145; USCA tit 48 § 
78)., among the powers of the treas- 


urer is the authority to’ collect and be 
the custodian of public funds and to 
disburse the same in accordance with 
law, on warrants signed by the audi- 
tor and countersigned by the govern- 
or. Miguel v. Treasurer of Porto Ri- 
co, 28 Porto Rico 704. (2) Assuming 
that the body known as the diputacion 
provincial had the power to disap- 
prove a certain type of municipal or- 
dinance and that, by military order, 
the treasurer succeeded to the powers 
of such body, the action of the treas- 
urer in disapproving a city ordinance 
was subject to judicial review. Vin- 
fente v. San Juan, 1 Porto Rico Fed. 


43. See statutory provisions; 
U.S. v. Tidball, 29 P. 385, 3 Ariz. 
Johnson y. U. S., Morr. (Iowa) 
Nelson vy. Clayton, 2 Utah 299 
involving matters arising in former 
territories). 4 

[a] Marshal in former territory 
was neither a federal, district, nor 
township officer, but a territorial one. 
Ex p. Duncan, 1 Utah 81. 


44. See cases infra this note. 


[a] Loan commissioners, provided 
for by an Arizona statute, although. 
amended and approved by an act of 
congress, derived their authority from 
the territory, and were governed by 
the general law thereof which em- 
powered a majority of three or more 
to act. Schuerman vy. Arizona, 22 S. 
Ct. 406, 184 U.S. 342, 46 L.Ed. 580. 


{b] Territorial printer.—An act 
providing that all public printing 
shall be done by a certain company 
did not create the office of public 
printer. Guthrie Daily Leader v. 
Cameron, 41 P. 635, 3 Okl. 677. 


45. See statutory provisions. 


46. See statutory provisions; and 
cases infra this note. 
[a] Alaska.—Such a provision 


contained in the Organic Act of Alas- 
ka of Aug. 24, 1912 (37 U. S. St. at 
L. 512 ¢ 38 § 11; USCA til 48 § 83), 
prevented a court commission from 
acting as collector of poll taxes. Cal- 
lahan y- Marshall, 210 F. 230. 


{b] Army officer—in a former 
territory it was held that, under U. 
S. Rev. St.-§ 1860, an army Officer, 
even though on the retired list, could 
not be elected to, or hold, office. Hill. 
v. Territory, 7 P. 63, 2 Wash.T. 147. 


{c] Federal officers within former 
territory might be vested by legisla- 
ture with certain duties, not incon- 
sistent with other duties, without cre- 
ating a new territorial office. Chum- 


asero y. Potts, 2 Mont. 242 [error dism 
92 U.S. 358, 23 L.Ed. 499]. 


Pub Davidson v. Carson, 1 Wash.T. 


w 
i) 


_[a] Legislative control.—The sala- 
ries and terms of territorial officers 
are under the control of the legisla- 
ture except as fixed’ by the organic 
act. Lee v. Uinta County, 31 P. 1045, 
3 Wyo. 52. 


48. Lee vy. Uinta County, supra. 
See U. S. v. Smith, 5 Am.L.Reg. 269 
(as to payment of officers in former 
igeeeeee under U. S. Rev. St. § 


49. Territory v. Rodgers, 1 Mont. 
252. See Lee v. Uinta County, 31 P. 
1045, 3 Wyo. 52. 


[a] Declaring vacancy and filling 
office temporarily.—In a former ter- 
ritory it was held that, in the case 
of an office created by it, the legisla- 
ture could declare the office vacant 
and fill it temporarily. People y. Van 
Gaskin, 6 P. 30, 5 Mont. 352. 


Be ace Davidson y. Carson, 1 Wash.T. 


51. See statutory provisions; and 
U.S. Vv. Smithy 27%. i. Cas. No. (16,3200 
Bond 68 (as to status of secretary of 
former territory). : 


52. U. S. Rev. St. § 1843 (USCA 
tit 48 § 1454). 


53. U.S. Rev. St. § 1855 (USCA tit 
48 § 1457). 


54. Wickersham y. Smith, 7 Alas- 
ka 522, 


55. Wickersham v. 
56. Wickersham v. 
57. Wickersham vy. 
58. Wickersham v. supra. 


[a] Fees.—‘‘'The Act of Congress 
of June 19, 1878, 20 Stat. 193, provid- 
ing for the payment of fees to the 
secretary of the territory for all offi- 
cial duties imposed by the territorial 
Legislature was a special act of Con- 
gress applicable only to the territo- 
ries of the United States then in ex- 
istence, and . . . because the ter- 
ritory of Alaska was not then in ex- 
istence, and no Legislature was or- 
ganized in the territory of Alaska, it 
could not apply to the secretary of 
the territory of Alaska.” Wicker- 
sham v. Smith, 7 Alaska 522, 552. f 


59. Wickersham v. Smith, supra. 


Appropriations for secretary as de 
facto officer of territory see infra § 
33 note 30 [c]. ; 


Smith, 
Smith, 
Smith, 
Smith, 


supra. 
Supra. ~° 
supra. 
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Employees. In the Philippines Islands provision 
has been made regulating the granting of accrued 
leave with pay to employees in the civil service.®° 


Suspension from office. In the Philippine Islands 
it has been held that the suspension of a municipal 
officer by a provincial governor, pending the deter- 
mination of charges against such officer, as author- 
ized by statute, does not violate the provision in the 
bill of rights in the organic act that no law shall 
be enacted which shall deprive any person of life, 
liberty, or property without due process of law.** 


Liabilities. In Puerto Rico an officer of the gov- 
ernment may be liable for his wrongful acts result- 
ing in injury to third persons where such acts are 
not the necessary outcome of his official duties.°? 


TERRITORIES 


vey Se 


[§§ 28-380 


[§ 29] D. Judiciary.*? In accordance with gen- 
eral rules,*+ the judicial department of a territorial 
government may not encroach on, or unduly inter- 
fere with the exercise of, the powers of the legisla- 


| tive®> or executive®® departments. The principle of 
an independent judiciary is recognized, howeve 


Tac 


and the judiciary may and should, whenever neces- 
sary, protect itself against legislative inroads on the 
judiciary’s sphere of action,®® and may, in general, 
do what is necessary to maintain its independence 
and effectiveness.*® So also, the courts may declare 
the invalidity of an act of the territorial legislative 
body?® even though the statute in question has been 
given effect by the court in previous cases in which 
the validity of the statute was not in issue.7+ 


VIII. PROPERTY“? 


[§ 30] The question as to what territorial officer 
has authority to acquire property on behalf of the 
territory depends on the terms of the applicable 
statute.7? The governor of a territory may not 
make a covenant in a deed of land to the territory 
in the absence of statutory authorization in that re- 
gard.74 Transfer of public property in Puerto Rico 
by the United States to Puerto Rico, subject to cer- 
tain reservations to be made by the President of 
the United States and conditioned on the release by 


60. See statutory provisions. 


stitutional Law §§ 393-397. 


the government of Puerto Rico of any interest it 
might have in the property so reserved, has been 
provided for by act of congress,*° and the view has 
been taken that title to property which it was in- 
tended to transfer passed notwithstanding the ab- 
sence of proof that the governor of Puerto Rico re- 
leased to the United States in the name of Puerto 
Rico any interest in the property reserved as the 
governor was authorized to do by an act of the Puerto 
Rican legislature.*® 


Property of:—Continued 


[a] Effect of ruling of department 
head.—A rule of a department head 
that the service of an employee was 
satisfactory as affecting the grant to 
such employee of accrued leave of ab- 
sence with full pay, under Adminis- 
trative Code § 276, was not subject to 
review by the court. Govt. v. Pa- 
dilla, 46 Philippine 256. 


61. Cornejo v. Gabriel, 41 Philip- 
pine 188. 
62. Central Victoria v. Kramer, 35 


Porto Rico 168. See People v. Rabell, 
36 Porto Rico 116; and cases passim 
infra § 37 
63. Cross references: 
Courts in territories 
Courts §§ 353-363. 
Judges in territories see Judges 33 
CAA DIL 
Removal to federal court of cause to 
which citizen of territory a party 
see Removal of Causes § 132. 


see Federal 


64 See supra § 17. 
65. Baca v. Perez, 42 P. 162, 8 N.M. 
.187; Alejandrino v. Quezon, 46 Phil- 


ippine 83; U.S. v. Ang Tang Ho, 43 
Philippine 1. 


{a] Judiciary of Philippine Is- 
lands, with its traditional and care- 
ful regard for the balance of power, 
must permit exclusive privilege of the 
legislature to remain where sovereign 
authority has placed it. Veloso v. 
Provincial Bd, of Canvassers, 39 Phil- 
ippine 886. 


Encroachment of judicial on legis- 
lative department in general see Con- 
stitutional Law §§ 387-392. 


Mandamus to legislative officers see 
Mandamus § 257. 


66. Abueva v. Wood, 45 Philippine 
612; United States v. Ang Tang Ho, 
43 Philippine 1. 


Encroachment of judicial on execu- 
tive department in general see Con- 


Mandamus to execniive officers see 
Mandamus §§ 207-241%. 


_ 67. Borromeo v. Mariano, 41 Phil- 
ippine 322. 


68. In re Cummins, 20 Hawaii 518 
(per. Robertson, C. J.); Borromeo v. 
Mariano, 41 Philippine 322. 


_ 69. Province of Tarlac y. Gale, 26 
Philippine 338, 349. 


“Courts have not only the power to 
maintain their life, but they have also 
the power to make that existence ef- 
fective for the purpose for which the 
judiciary was created. They can, by 
appropriate means, do all things nec- 
essary to preserve and maintain ev- 
ery quality needful to make the ju- 
diciary an effective institution of 
Government.” Province of Tarlac v. 
Gale, supra. 


[a] Power of court of its own mo- 
tion, to issue orders to provincial offi- 
cials requiring the latter to perform 
the duty, imposed on them by law, to 
furnish facilities for the court, has 
been recognized. Province of Tarlac 
v. Gale, 26 Philippine 338. 


70. In re Mott-Smith, 29 Hawaii 
343; Baca v. Perez, 42 P. 162, 8 N.M. 
187: United States v. Ane Tange Ho, 
43 Philippine 1. See Alejandrino v. 
Quezon, 46 Philippine 88; Province 
of Tarlac v. Gale, 26 Philippine 338 
(both recognizing rule). 


Judicial authority and duty to de- 
termine constitutional questions see 
Constitutional Law §§ 204-208. 


71. McGirr v. Hamilton, 30 Phil- 
ippine 563. See Govt. v. Springer, 50 
Philippine 259 [aff 48 S.Ct. 480, 277 
in 189, 72 L.Ed. 845] (per Johnson, 


72. Cross references: 
Property of: 
ea pet Corporations §§ 2081-— 


States §§ 276-283. 

United States [39 Cyc 728 et seq]. 
eS aoe see Public Lands 50 C.J. 

p , 


73. See statutory provisions; and 


cases infra this note. 


_[{a]* In Puerto Rico the commis- 
sioner of health, in view of the gen- 
eral powers conferred on him by the 
Organic Act of March 2, 1917 (39 U. 
S, St. at. Lb 951 c:145 §-19; USCA tit 
48 § 785) and Acts Dec. 6 and 7, 1917 
Nos. 71, 89 of the Puerto Rico legis- 
lature, was authorized to select and 
purchase a site for a tuberculosis hos- 
pital for the people of Puerto Rico. 
Miguel v. Treasurer of Porto Rico, 28 
Porto Rico 704. 


74  Lucweiko v. Hawaii, 17 Ha- 
waii 30. 
{a] Thus the governor of Hawaii 


was not authorized to make a cove- 
nant, binding on the territory, to have 
certain buildings and fences on land 
conveyed to the territory removed to 
other land. Lucweiko v. Hawaii, 17 
Hawaii 30. 

75. Act July 1, 1902 (32 U. S. St. 
at L. 731 ¢ 1383 § 1). : 


[a]. As to particular property re- 
served to United States or transfer- 
red to government of Puerto Rico see 
Cromer v. Standard Dredging Co., 32 
S.Ct. 499, 224 U.S. 362, 56 L.Ed. 801; 
Valdes v. Grahame, 3 Porto Rico Fed. 
417; Arpin v. Porto Rico Power & 
Light Co., 2 Porto Rico Fed. 314. 


Effect of reservation on exercise of 
governmental authority see supra §-7. . 
See also Public Lands § 2 note 18. 


76. People of Porto Rico v. For- 
tuna Estate, 279 F. 500 [cert den 42 
S.Ct. 590, 259 U.S. 587, 66 L.Ed. 1077]. 


[a] Reason for rule.—The act the 
governor was authorized to perform 
under the Porto Rican Act of 1903 
was ministerial in nature and he is 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 31) 


[§ 31] The authority of the territorial govern- 
ment to make necessary contracts has been recog- 
nized’® subject to limitations imposed by applicable 
Authority of officers of a territory to 
make contracts on behalf of the territory’® and 
other matters affecting the powers and duties of ter- 
ritorial officers concerned with contracts’! usually 
are fixed and governed by statute, and the form of 
contract has sometimes been prescribed by statute.®2 


Plans, specifications, bids, and awards. Statutory 
provision for the award of certain contracts to the 
lowest bidder, after public advertisement for ten- 


statutes.*® 


to be presumed to have complied with 
its provisions. People of Porto Rico 
v. Fortuna Estates, 279 F. 500 [cert 
den 42 S.Ct. 590, 259 U.S. 587, 66 L. 
Ed. 1077] 


77. Cross references: 
Claims against territories see infra § 


Contracts of: 
Municipal corporations: 
In general see Municipal Corpora- 
tions §§ 2120-2259. 
Public improvement see Munici- 
pal Corporations §§ 2484-2630. 


States §§ 284-334. 
United States [39 Cyc 732 et seq]. 


Liability of territory on contract see 
infra § 32. 


78. Territory v. Hildebrand, 2 
Mont. 426. See Miguel v. Treasurer 
of Porto Rico, 28 Porto Rico 704. See 
also cases passim this section. 


79. See case infra this note. 


[a] Rates for printing.—Under an 
act of a former territory providing 
that public printing should be paid 
for at the rates paid by the federal 
government, the rate current at the 
time of making the contract govern- 
ed, although lower than at the time 
of the enactment. Woolfolk v. Wool- 
man, 9 P. 445, 6 Mont. 1. 


80. See statutory provisions; 
cases infra this note. 


[a] Validity of contract made by 
Officer not authorized to contract.— 
An agreement for services made by a 
territorial officer who is not author- 
ized to contract on behalf of the ter- 
ritory is not binding on the latter. 
Lloyd v. Terr., 19 Hawaii 491. 


{[b] In Montana Territory by Cod. 
St. c 64, the general recorder of marks 
and brands was authorized by the 
statute to do any act necessary to se- 
cure the printing of such list of 
brands and marks at the territorial 
expense; he could also fix the price 
thereof, and his action could not be 
controlled by the territorial auditor, 
or any other officer.. Fisk v. Cuthbert, 
2 Mont. 593. 


Unauthorized contract of state offi- 
cer see States § 286. 


81. See statutory provisions; 
cases infra this note. 


[a] In Hawaii (1) a_ contract 
which required an expenditure of pub- 
lic money in excess of one thousand 
dollars under the provisions of Rev. 
L. (1915) § 1420 (Rev. L. [1925] § 
1479) had no vitality unless the audi- 
tor of the territory had indorsed 
thereon his certificate that there was 
an available unexpended appropria- 
tion or balance of an appropriation 
over and above all outstanding con- 
tracts sufficient to cover the amount 
required by such contract. In ire 


and 


and 
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Thompson, 27 Hawaii 221, 223, 226. 
(2) The auditor may properly, and it 
is his duty to, refuse to certify that 
there is an available unexpended ap- 
propriation or balance of appropria- 
tion sufficient to cover the amount re- 
quired by a particular contract where 
it is clear that the contract price, 
which the territory is obligated to 
pay, is in excess of the balance avail- 
able of the appropriation made by the 
legislature for the work involved. In 
re Bigelow, 30 Hawaii 789. (3) This 
is true notwithstanding there is an 
expectation of financial aid from the 
federal government. In re Bigelow, 
supra. (4) ‘In order to justify the 
auditor in indorsing his certificate on 
the contract, it should appear from 
the contract itself that the obligation 
of the Territory does not exceed the 
appropriation. The matter must not 
be left to future determination but 
must be expressed in the very instru- 
ment upon which the indorsement of 
the auditor is required. He should 
not certify as a fact something which 
is at least of doubtful issue and which 
may subsequently prove to be not a 
fact.” In re-Thompson, supra. (5) 
Thus a contract for publishing and 
printing the supreme court reports of 
Hawaii at a specified amount per 
page, but which does not limit the 
maximum number of pages to be con- 
tained in each volume, does not fix 
the liability of the territory with suf- 
ficient certainty to justify the auditor 
in certifying that there is an availa- 
ble unexpended appropriation or bal- 
ance of an appropriation over and 
above all outstanding contracts to 
cover the amount required by such 
contract. In re Thompson, supra. 
(6) Rev. L. (1915) § 1419 (Rev. L. 
[1925] § 1478) requires contracts, 
where the sum to be expended is in 
excess of one thousand dollars, to 
be executed “in the name of the Ter- 
ritory, county or city and county, as 
the case may be,” (see infra text and 
note 82 fal) and if a contract nresent- 
ed to the auditor for certification does 
not comply with this provision he 
mav proverly refuse to certify it. In 
re Thompson, supra. (7) A public ac- 
countant, aggrieved by the refusal of 
the auditor of the territory to in- 
dorse on a public contract his certifi- 
cate that there is an available and 
unexnended anpronriation or balance 
of an appropriation sufficient to cov- 
er the amount required by the con- 
tract, was authorized by Rev. L. 
(1915) § 1406, to appeal from such 


ruling to the supreme court. In re 
Thompson, 27 Hawaii 143. 
{b] In Philippine Islands (1) 


where funds are actually available, 
the certification of available funds by 
the auditor, as provided for by Ad- 
ministrative Code § 607, is merely 
ministerial and is not discretionary. 
Tan C. Tee & Co. v. Wright, 53 Phil- 
ippine 172. (2) The fact that the 
duly authorized officer has already 
made an award to the lowest responsi- 
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ders, requires such information to be put within the 
reach of bidders as will enable them to bid intelli-. 
gently and will enable the official having charge 
of the proposed work to know whose bid is the low- 
the plans and specifications for the work 
involved must be so certain and definite as to give 
notice to prospective bidders of the work which is 
to be performed,’* and specifications which are so 
uncertain and indefinite as to render definite and 
exact bidding impossible are not a proper basis for 
a valid contract.®® 
the mode and time of advertising for tenders or bids 


Statutory provisions prescribing 


ble bidder does not of itself authorize 
the auditor to refuse such certifi- 
cates where no contract had been en- 
tered into. Tan "Ce \Vee & (Coneve 
Wright, supra. (3) The auditor has 
no veto power over government con- 
tracts. Tan C. Tee & Co. v. Wright, 
supra. (4) A contract of a Philippine 
province for a public improvement en- 
tered into in 1914 did not require the 
consent of the governor-general ex- 
cept in case of purchase and convey- 
‘ance of real property. Allen v. Prov- 
ince of Tabhayas, 38 Philippine 356. 


82. See statutory provisions; and 
case infra this note. 


[a] Contract in name of territory. 
—(1) By “section 1419, R. L. 1915, 
as amended by Act 225, S. L. 1923, 
provides that ‘all such contracts’ 
(meaning contracts for public pur- 
poses involving an expenditure of 
$1000 or more) ‘shall be in writing’ 
and ‘shall be executed in the name 
of the Territory, county or city and 
county, as the case may be, by the 
officer letting the same’ . . . the 
legislature obviously intended to 
avoid the necessity of extrinsic proof 
as to whether a contract is entered 
into in behalf of the territorial or 
other government and therefore re- 
quired that public contracts should 
upon their face be and purport to be 
contracts of the government.” In re 
Thompson, 27 Hawaii 221, 224, 225. 
(2) “Prior failures to comply with 
this statutory requirement, no mat- 
ter how often repeated nor how fre- 
quently approved by the heads of ex- 
ecutive departments, cannot suspend 
the law or relieve those charged with 
the duty of acting under it from a 
compliance with its provisions.” In 
re Thompson, supra. (3) A contract 
with a publisher for publishing and 
printing the supreme court reports of 
the territory which is executed by 
the clerk of the court in his own name 
and not in the name of the territory 
does not comply with such statutory 
provision. In re Thompson, supra. 


83. Lucas v. American-Hawaiian 
Engineering & Construction Co., 16 
Hawaii 80. 


[a] “fhe object of all such stat- 
utory provisions is to prevent favorit- 
ism, corruption, extravagance and 
improvidence in the awarding of all 
public contracts...) VA fairkcome= 
petition among the bidders is the 
prime object of such statutory pro- 
visions, and anything which tends to 
impair this is illegal.” Lucas v. 
American-Hawaiian Engineering & 
Construction Co., 16 Hawaii 80, 90. 


84. Lucas v. American-Hawaiian 
Engineering & Construction Co., su- 
pra. 


85. Lucas v. American-Hawaiian 
Engineering & Construction Co., su- 
pra. See Marshall Construction Co, 
v. Bigelow, 29 Hawaii 641 (apparent- 
ly recognizing rule). 
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are mandatory, and must be strictly construed,*® 
and usually specifications may not legally be amended 
without new advertisement.’ The determination as 
to the lowest responsible bidder and award of a con- 
tract must be made by the officer on whom the ap- 
plicable statute confers such authority.** While, 
if the: applicable statute specifies the grounds on 
which a bid may be rejected, the discretion to reject 
is in general limited to the grounds so specified,*® 
a rejection of a bid made reasonably and in good 
faith on a ground specified in the statute is valid®® 
and not subject to control by the courts.®t In the 
absence of statutory provision to the contrary, a 
board which has authority to reject bids need not 
set forth in its minutes the reasons for rejection in 
order to avail itself of such reasons when the re- 
jection is attacked in court,?? and the mere fact that 
the minutes recite a certain reason for rejection 
does not show that there was no other reason.°®' 
Under a statutory requirement that certain con- 
tracts shall be made with the lowest responsible 
bidder, officers vested with authority to award a 
contract which is subject to the requirement have 
a wide discretion in determining the responsibil- 
ity of a bidder,®* but such discretion must be ex- 
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ercised fairly, honestly and judicially.°*> In gen- 
eral the whole bid is to be considered in determin- 
ing what the contract price would be®® and who is 
the lowest bidder.®? Pursuant to a statutory pro- 
vision that all bids which do not comply with the 
requirements for tender shall be rejected, the pro- 
priety of rejecting bids which do not correspond 
with specifications has been upheld®® and, in deter- 
mining the propriety of rejection, direct and unam- 
biguous provisions of the specifications are given 
effect.°® 


Performance. In the Philippine Islands a contrac- 
tor for the construction of a provincial improvement 
is required to take notice of provisions of law gov- 
erning the performance of the contract.1| While 
the court has recognized the sufficiency of substan- 
tial performance in respect of such provincial con- 
tract,2, where a statute or the contract requires a 


certificate of approval or acceptance as a condition 


precedent to payment, in the absence of bad faith, 
fraud, or gross mistake necessarily implying bad 
faith, the contractor is coneluded by the decision 
of such officer? and the province is also estopped by 
such decision.# 


X. LIABILITIES® 


[§ 32] While the view has been expressed that 
there is no liability of the territory in respect of 
territorial contracts if there is no law authorizing 
suit thereon,® and in general a territory is not lia- 
ble on a contract or agreement made by a territorial 
officer who is not authorized to make such contract 
or agreement,’ the liability of a territory on a con- 
tract, the making of which was within the scope 
of governmental and official powers, has been ree- 
ognized,® and where members of a territorial leg- 


86. Lucas v. pro cen eens 91. Marshall 


Engineering & Construction Co., 1 
Hawaii 80. [a] 


87. Lucas v. American-Hawaiian 


islature, with knowledge of the facts, accepted 
and used the result of the work performed under 
an agreement made by an officer nor authorized to 
contract, it was held that the territory was liable 
for the work performed.® In the absence of statu- 
tory authorization the government of Puerto Rico is 
not liable for damages caused by enactments ema- 
nating from the legislative power.1° For acts done 
by its officers, agents, or employees, the government 
of the Philippine Islands is not liable except in so far 


Construction Com-) 641. 
pany, Ltd. v. Bigelow, 29 Hawaii 641. 1 


Function of court.—The court 
may not pass upon the facts in review 


Allen v. Province of Tabayas, 
38 Philippine 355. 


[§§ 31-32 


Engineering & Construction Co., su- 
pra. 


88. See case infra this note. 


[a] In Philippine Islands it was 
held that the director of public works 
and not the auditor was the officer 
authorized to act in respect of the 
contraét for the construction of 
works and improvements in the port 
of Iloilo, Province of Lloilo, authoriz- 
ed by Act No. 3417 of the Philippine 
legislature. Tan C. Tee & Co. v. 
Wright, 538 Philippine 172. 


89. Marshall Construction Com- 
pany, Ltd. v. Bigelow, 29 Hawaii 641. 


90. Marshall 


[a] Particular ground.—The re- 
jection of bids on the ground that 
they» probably would exceed the 
arount of the appropriation made by 
the legislature for the work and that 
the rejection was to the best inter- 
ests of the public, was upheld where 
the statute permitted rejection when 
the officer advertising for bids be- 
lieves that the prices bid are too high 
or that the publie interests shall be 
subserved by rejection. Marshall 
Construction Company, Ltd. v. Bige- 
low, 29 Hawaii 641. 


Construction Com- 
pany, Ltd. v. Bigelow, 29 Hawaii 48, 


of the judgment of officers who have 
rejected a bid further than to find 
whether such officers acted in good 
faith for one or more of the reasons 
specified in the statute and reason- 
ably could have so-acted. Marshall 
Construction Company, Ltd. vy. Bige- 
low, 29 Hawaii 641. 


92. Marshall Construction Com- 
pany, Ltd. v. Bigelow, 29 Hawaii 641. 


93. Marshall Construction Com- 
pany, Ltd. v. Bigelow, 29 Hawaii 641. 


94. Marshall Construction Co, 
Ltd. v. Bigelow, 29 Hawaii 48. : 


95. Marshall Construction Com- 
pany, Ltd. v. Bigelow, supra; Wilson 
v. Lord-Young Eng. Co., 21 Hawaii 87 
(per Robertson, C. J.). 


96. Marshall Construction Com- 
pany, Ltd. v. Bigelow, 29 Hawaii 641. 


97. Marshall Construction Com- 
pany, Ltd. v. Bigelow, supra. 


98. Foster v. Honolulu Constr., 
etc., Co., 21 Hawaii 689. 


99. Marshall Construction Com- 
pany, Ltd. v. Bigelow, 29 Hawaii 641. 


[a]. Plans and specifications con- 
strued see Marshall Construction 
Company, Ltd. v. Bigelow, 29 Hawaii 


2. Allen v. Province of Tabayas, 
supra. 


3. Allen v. Province of Tabayas, 
supra. 


4 Allen v. Province of Tabayas, 
supra. 


5. Cross references: 


Actions against territories and con- 
rey to be sued in general see infra 


eae against territories see infra § 


Liability of officers see supra § 28; 
passim infra § 37. 


6. Langford v. King, 1 Mont. 33. 


7 Lloyd v. Territory, 19 Hawaii 
491; Lucweiko v. Territory of Hawaii 
17 Hawaii 30. ; 


Contracts of territories 
see supra § 31. in general 


eet Lloyd v. Territory, 19 Hawaii 


9. Lloyd v. Terr., supra (apparent- 
ly in absence of any formal ratifica- 
tion). 

Ratification by state of unaut = 
ed contract see States § 323. ene 


hi Palmer v. Peo., 6 Porto Rico 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 32-33] 


as it has duly consented to be go liable’! and in both 
the Philippine Islands and Puerto Rico, in consid- 
ering the liability’ of the government for acts of 
its officers, agents, and employees, the courts have 
resorted to the provision of the civil code as to 
the liability of the “state” when acting through 
a special agent,’ and have declined to extend the 
operation of such code provision to include acts not 
within its scope.!3 


Interest.‘* In both the Philippine Islands!® and 
Puerto Ricot® the view has been taken that the 
government is not liable for interest unless it has 
voluntarily assumed the obligation to pay, especially 
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in the ease of an unliquidated claim,17 and statu- 
tory consent to a suit or suit against the govern- 
ment does not permit the recovery of interest in the 
absence of express provision for such recovery ;18 
but governmental agencies, whether individuals or 
boards, which have been given the power to sue and 
to defend suits, may be compelled to pay interest on 
their indebtedness even though the government it- 
self ultimately pays the indebtedness.1® In Hawaii 
the question as to the period for which interest on 
a judgment based on a claim against the territory 
should run depends on the terms of the applicable 
statute.?° 


XI. FISCAL MANAGEMENT AND PUBLIC DEBT?1 


[§ 33] In general, public moneys?? collected by 
taxation?® may be expended for public purposes 
only, and may not lawfully be used for purposes 
of private interest;?* and an act of the territorial 
legislature which attempts to divert public funds to 
private use without any moral or equitable obliga- 
tion or other consideration of publie¢ policy to sup- 


port it is invalid.25 What is a public purpose with- 
in the meaning of the rule against appropriation 
for other than public purposes is not easy to de-: 
termine ;*° it is sufficient to determine in each par- 
ticular case whether, upon all the facts and cir- 
cumstances, the purpose is a public one.27_ The leg- 
islature has a reasonable discretion in determining 


11. Merrit v. Philippine Islands, 34 
Philippine 311. 


Seasons to suit in general see infra 
37. 


12. See cases infra this note; and 
note 13. 
[a] In Puerto Rico, in construing 


the provisions of the civil code as to 
the liability of the state when it acts 
through special agents, the court said 
that there is liability for the acts of 
a special agent but not for the acts 
of a regular official. Scoville v. Soler, 
10 Porto Rico Fed. 308 [rev on other 
grounds 253 EF. 932]. Compare Em- 
manuel v. People, 5 Porto Rico Fed. 89 
(owner was deprived of use of land 
by an act of the treasurer of the ter- 
ritory, and it was held that the treas- 
urer was a special agent or that his 
act was ratified by the government) ; 
People v. Borras, 9 Porto Rico 370 
(where, in a case in which the code 
provision was not referred to, it_was 
said that the people of Puerto Rico 
would not be subject to action of 
agents which are contrary to law). 


13. See cases infra this note. 


[a] In Philippine Islands _ (1) 
within the meaning of the provision 
of Civ. Code art 1903 par 5 as to the 
liability of the “state’’ when it acts 
through a special agent, the chauffeur 
of the ambulance of the general hos- 
pital was not a “special agent” (Mer- 
rit v. Philippine Islands, 34 Philip- 
pine 311), (2) and the government of 
the Philippine Islands was not liable 
for damages sustained by plaintiff 
resulting from a collision. between 
such ambulance and plaintiff's motor- 
cycle (Merrit v. Philippine Islands, 
supra). (38) Act No. 2457, effective 
Febr. 3, 1915, authorizing such plain- 
tiff to bring suit ‘in order to fix the 
responsibility” for such collision 
did not extend the liability of the 
government to any case not previous- 
Iy recognized as one for which the 
government was liable. Merrit v. 
Philippine Islands, supra. 


[b] In Puerto Rico, where it was 
contended that the hea_th commis- 
sioner in determining upon the loca- 
tion and purchase of certain property 
for a hospital, was a special agent, 
and that an action in respect thereof 
could be maintained, for, under the 
provisions of Civ. Code § 1804, the 
government has in such case consent- 


ed to be sued the court said: ‘But 
we think that the commissioner of 
health in the transaction in question 
was acting under his general author- 
ity and not under any special and 
limited authorization and that the ac- 
tion cannot be maintained against the 
people of Porto Rico, for, in that sit- 
uation, it has not consented to be 
sued.” Soler v. Scoville, 253 F. 932, 
934, 166 C.C.A. 32. - 


14. Isiability for interest: 
State see States § 455. 


United States see United States [39 
Cye 768]. 


15. Marine Trading Co. v. Govern- 
ment of Philippine Islands, 39 Philip- 
pine 29; H. E. Heacock Co. v. Insular 
Collector of Customs, 37 Philippine 
970. 


16. Union Central Life Insurance 


'Co. v. Gromer, 20 Porto Rico 80. 


[a] General statute for recovery 
of interest.—A general statute pro- 
viding for the recovery of interest 


‘does not apply to interest on a claim 


against the government of Puerto Ri- 
co where the government is not in- 


,cluded either spegifically or by nec- 


essary implication. Union Central 
Life Insurance Co. v. Gromer, 20 Por- 
to Rico 80. 


17. Marine Trading Co. v. Govern- 
ment of Philippine Islands, 39 Philip- 
pine 29. 


18. See cases infra this note. 


[a] Particular type of statute.— 
(1) By Act March 9, 1911 No. 35, the 
people of Puerto Rico consented to 
be sued only for the amount illegally 
collected as taxes, but did not consent 


ito be sued for interest thereon, be- 


cause if such had been its intention it 
would have so stated expressly in the 
said act, and the court was not au- 
thorized to invoke the provisions of 
the civil code in order to establish an 
obligation which the people of Puer- 
to Rico did not see fit to impose upon 
itself.. Union Central Life Ins. Co. v. 
Gromer, 20 Porto Rico 80. (2) An 
act of the legislature which only au- 
thorized the court to fix damages and 
to enter judgment accordingly may 
not be interpreted to include interest. 
Marine Trading Co. v. Gov’t of Philip- 
pines, 39 Philippine 29. 


19. H, E. Heacock Co. y. Insular 
Collector of Customs, 37 Philippine 


970. 


20. Lowrey v. Terr., 20 Hawaii 
112 (no interest under Rev. L. § 2007 
up to time of rendition of judgment). 


21. Cross references: 
eee against territories see infra 


Taxation: 


In general see Taxation 61 C.J. p 1. 
Licenses 37 C.J. p 162. 


22. Wickersham vy. Smith, 7 Alas- 
Ka 522. 


23. In re Queen’s Hospital, 15 Ha- 
wali 663. y 
[a] Puerto Rican legislature had 


no power under the Organic Act of: 
March 2, 1917 (39 U. S. St. at L. 951 
ce 145), to establish an advertising 
agency in New York City and to ex- 
pend taxpayers’ money for its support 
and maintenance. Porto Rican Amer-. 
ican Tobacco Co. v. Benedicto, 12 Por- 
to Rico Fed. 397. 


24. In re Queen’s Hospital, 15 Ha- 
waii 663. 
25. Wickersham v. Smith, 7 Alas- 


ka 522; In re Tavares, 26 Hawaii 101. 


26. In re Queen’s Hospital, 15 Ha- 
wali 663. : 

27. In re Queen’s Hospital, supra. 

[a] Care of indigent sick persons. 


—(1), To provide and care for the in- 
digent sick has long been recognized 
as a proper and, perhaps, necessary 
function of government. Ln re 
Queen’s Hospital, 15 Hawaii 663. (2) 
Relief may be furnished through a 
hospital conducted by individuals for 
public purposes and not for private 
gain, by assisting, to a reasonable de- 
gree, in the maintenance of such in- 
stitution. In re Queen’s Hospital, su- 
pra: (3) In upholding an appropria- 
tion for the benefit of a certain hos- 
pital the court said: “The corpora- 
tion does not exist for gain. Its prof- 
its, if any, can be devoted only to thai 
extension of its own field of useful- 
ness or for the other charitable pur- 
poses named; no part of such profits 
can inure to the benefit of any pri- 
vate individual, whether a member of 
the corporation or not. Further, the 
assistance and relief contemplated is 
to be extended to all indigent sick and 
disabled alike, without distinction as 
to nationality, creed, or otherwise. 
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what is a public purpose*® and its determination 
in this regard will be interfered with by the courts 
only where there is a patent violation of the rule 
that the appropriation must be for a public pur- 
Usually appropriations for the current ex- 
penses of the territorial government are regarded 
as appropriations for a public purpose and there- 
fore valid®® unless the appropriation is in conflict 
While, in view of rules 
just stated, the legislature may not provide for a 
payment out of public funds where such payment 
would constitute a mere gratuity,®?? under the pow- 
er conferred by some organic acts the legislature of 


pose.?® 


with an act of congress.*4 


The language of the charter admits 
of no other construction, in this re- 
spect.” In re Queen’s Hospital, su- 
pra. (4) That patients able to pay 
are charged certain sums, varying in 
accordance with their ability or with 
the conveyance furnished, does not of 
itself render the institution any the 
less a public charity as affecting the 
power of the legislature to grant 
financial assistance. In re Queen’s 
Hospital, supra. 


28. Wickersham v. Smith, 7 Alas- 
ka 522. 


29. Wickersham y. Smith, supra. 
30. Wickersham v. Smith, supra. 


[a] Discretion of legislature.—In 
making appropriations, the legisla- 
ture has a reasonable discretion in de=- 
termining what is necessary to carry 
on the government. Wickersham v. 
Smith, 7 Alaska 522. 


[b] Appropriations valid.—(1) 
An appropriation by a territorial leg- 
islature in a general appropriation act 
for the salary of the secretary to the 
governor, and an extra clerk and 
stenographer for the governor’s office. 
Wickersham v. Smith, 7 Alaska 522. 
(2) An item of a general appropria- 
tion act for expenditure to dissemi- 
nate publicity relative to resources of 
territory was valid. Wickersham v. 
Smith, supra. (3) An appropriation 
for extra clerical help during session 
of the territorial legislature. Wicker- 
sham v. Smith, supra. (4) An ap- 
propriation for clerical help to com- 
pile, compare, and prepare journals of 
the legislature. Wickersham vy. 
Smith, supra. (5) An appropriation 
for per diem for the president of the 
senate and the speaker of the house, 
for supervising the preparation of 
journals of the respective houses 
after the legislature adjourns. Wick- 
ersham v. Smith, supra. 


[c] Secretary of territory.—In the 
absence of any specific restraint on 
the powers of the territorial legisla- 
ture in applicable acts of congress, 
such legislature has power to make 
approvriations for the rent of the of- 
fice of the secretary of the territory 
as a de facto officer of the territory 
and for expenses necessary for carry- 
ing out the provisions of territorial 
laws in the secretary’s office. Wicker- 
sham v. Smith, 7 Alaska 522. 


31. Wickersham v. Smith, supra. 


[a] Appropriation involved.—An 
appropriation by territorial legisla- 
ture for overtime to subordinate of- 
ficers of legislature during session. 
Wickersham v. Smith, 7 Alaska 522. 


32. In re Tavares, 26 Hawaii 101; 
In re Cummings, 20 Hawaii 518 (per 
Robertson, C. J.). 


[a] In absence of legal obligation 
to make a payment there must be at 
least a moral or equitable obligation 
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sustained.?® 


to do so, otherwise the payment 
would not be for a public purpose but 
a mere gratuity and beyond the power 
of the legislature to make. In re 
Tavares, 26 Hawaii 101. 


[b] Appropriations not authorized. 
—(1). A contractor “should not be 
reimbursed by the Territory for losses 
sustained by him in consequence of 
delays resulting from the inadequacy 
ofthe equipment used by him or from 
his possible inefficiency or for losses 
resulting from a failure to under- 
stand existing physical conditions at 
the time that he prepared his bid or 
for losses resulting from errors in 
estimating what the work cost him 
and what the amount of his bid should 
be.””’ In re Mott-Smith, 29 Hawaii 343. 
(2) The legislature could not legally 
make an appropriation for payment 
back of license fees legally collected 
under a statute prior to the date on 
which a provision of the federal con- 
stitution, which rendered such statute 
invalid and inoperative in respect of 
the collection of license fees after 
that date, was extended to Hawaii by 
the organic act. Smithies v. Conkling, 
20 Hawaii 600. 


33. Wickersham v. Smith, 7 Alaska 
522; In re Mott-Smith, 29 Hawaii 343; 
Smithies v. Conkling, 20 Hawaii 600. 
See In re Tavares, 26 Hawaii 101 
(recognizing rule). 


[a] Source of authority.—A stat- 
ute providing for the discharge of a 
moral obligation by means of an ap- 
propriation of public funds is unques- 
tionably rightful legislation within 
the meaning of a provision of the 
organic act that the legislative power 
shall extend to “rightful subjects of 


legislation.”” Smithies v. Conkling, 20 
Hawaii 600. 
{b] Rules governing determina- 


tion.—(1) “When the surrounding 
circumstances are such that an in- 
dividual, a man of honor, would in 
the absence of legal liability deem 
himself required or justified by honor 
and conscience to pay a sum of money 
as a debt founded upon or supported 
by a moral obligation, in such a case 
the legislature likewise may recog- 
nize the propriety of the payment and 
appropriate money therefor. Such an 
appropriation would bea rightful sub- 
ject of legislation within the meaning 
of the Organic Act.’”’ In re Mott- 
Smith, 29 Hawaii 348, 348, 350. (2) 
“Tf upon facts which are undisputed 
honest men may differ as to whether 
honor and good conscience and equity 
require or justify the payment the ap- 
propriation must be sustained. In 
such a case invalidity does not appear 
with such a degree of clearness as to 
justify the court in interfering.’ In 
re Mott-Smith, supra. 

[c] “The terms ‘moral obligation’ 
and ‘equitable obligation’ seem to be 
used interchangeably by the author- 
ities but if there is any difference in 
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the territory may appropriate public moneys of 
the territory to discharge moral and equitable obli- 
gations of the territory,?? notwithstanding there may 
not be a legal obligation in respect of the matter 
involved.?+ An act of the territorial legislature pro- 
viding for the appropriation of public funds which 
constitutes an encroachment on the powers of the 
executive department of the government may not be 
In Hawaii the authority of the legis- 
lature to make appropriations at an extra session 
for items other than those for the necessary current 
expenses of the government has been recognized.*® 
Statutory provision was frequently made for the 


their meaning we think the former is 
the more comprehensive term and 
having concluded that the Territory 
was under no moral obligation to the 
appellant it necessarily follows that 
it was under no equitable obligation 


to him.” In re Tavares, 26 Hawaii 
101, 105. 
{d] Appropriations upheld.—(1) 


Legislature may appropriate money 
to reimburse a contractor for losses 
sustained in consequence of a change 
of conditions unforeseen by both par- 
ties to the contract. In re Mott- 
Smith, 29 Hawaii 343. (2) Thus the 
appropriation of money by L. (1923) 
Act 204, to be paid to a contractor by 
way of reimbursement for losses sus- 
tained in consequence of a change 
of conditions at the site, the ocean 
bottom, which was not and could not 
have been foreseen, is a rightful sub- 
ject of legislation and within the 
power of the legislature to make. In 
re Mott-Smith, supra. (3) L. (1911) 
ce 143. providing for the payment back 
of license taxes illegally collected 
under a statute which was held to be 
violative of the federal constitution, 
and making an appropriation for re- 
payment, was rightful legislation 
within the meaning of the organic 


Pais Smithies v. Conkling, 20 Hawaii 
fe] No moral obligation existed 


sufficient to support an appropriation 
for a refund of part of the purchase 
price of public lands, notwithstanding 
the land was valued too high when ap- 


praised prior to the sale. In re 
Tavares, 26 Hawaii 101. 
34. Wickersham  v. Smith, 7 


Alaska 522; 
Hawaii 343. 


[a] Effect of release—The fact 
that a contractor with the territorial 
government has executed a release 
from further claims against the goy- 
ernment does not prevent the legisla- 
ture from directing payment to such 
contractor from the public funds of 
money to cover matters, legal liabil- 
ity in respect of which is covered by 
such release, where the direction to 
pay is based on equitable principles 
and a moral obligation. In re Mott- 
Smith, 29 Hawaii 343. 


35. Inre Tavares, 26 Hawaii 101. 


_{a] Thus an appropriation of pub- 

lic money by the legislature for the 
purpose of refunding to a purchaser 
a portion of the purchase price of 
public lands on the assumption that 
the land was appraised too high is an 
attempt to review and revise a lawful 
act of a codrdinate branch of the gov- 
ernment and is not a rightful subject 
of legislation. In re Tavares, 26 
Hawaii 101. 


36. In re Queen’s Hospital, 15 
Hawaii 514. 


[a] 


In re Mott-Smith, 29 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Provision of organic act not. 


. 


§§ 33-34] 


regulation of the public debt, obligations, and secu- 
rities of territories or political subdivisions of ter- 
ritories, since admitted to statehood.?7 


Payments.** In general no money may be drawn 
from the territorial treasury without an appropria- 
tion.*® In one of the former territories the view was 
taken that a warrant for salary should be drawn only 
to the officer entitled to such salary,*° and in Puerto 
Rico it was laid down soon after acquisition by the 
United States that there was no authority to pay 
any portion of any sum due to a public creditor, 
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whether by way of salary or for work done or ma- 
terials furnished, to any person other than such ered- 
tone 


Sufficiency of appropriation. Questions have aris- 
en as to the sufficiency of a statute making an ap- 
propriation.*2 In Alaska it is not necessary that 
there should be a prior authorization for an ap- 
propriation by an act of the legislature before such 
appropriation may be included in a general appro- 
priation bill for the expenses of the territory.*? 


XII. RIGHTS AND REMEDIES OF TAXPAYERS*+ 


[§ 34] In Hawaii the right of a taxpayer to bring 
suit to restrain a public officer from doing an ille- 
gal act affecting public interests has been upheld.*® 
In such a suit plaintiff acts in a representative ca- 
pacity; as a taxpayer he is appearing on behalf of 
himself and of all other taxpayers,*® that is, on be- 
half of the public,*? and the motives for bringing 
suit, of a taxpayer who is duly qualified to sue, may 
not be questioned.*® In such suit it is not neces- 
sary that plaintiff should show actual damage to him- 
self and_to all others similarly situated.49 The con- 
sequences which may result in case the law is dis- 


regarded are so obvious that no proof of actual 
pecuniary damage is necessary.°° What the court 
is chiefly concerned with is the rights of the public 
with respect to the contract called in question, and 
whether there has been any breach of duty in award- 
ing the same.®4 In Puerto Rico, however, the pro- 
priety of a suit by a taxpayer to restrain the act 
of a public officer has been denied on the ground 
that in the case presented the suit was actually 
against the people of Puerto Rico and could not be 
maintained in the absence of consent to suit.°2 In 
Alaska the court has expressed doubts as to wheth- 


preventing other appropriations.—(1) 
By Organic Act of April 30, 1900 § 54 
GIlUSSoSt. at lL. Time 19; -USCA tit 
48 § 587). congress did not intend to 
prevent the legislature at an extra 
session from making appropriations 
for items other than those for the 
necessary current expenses of _the 
government. In re Queen’s Hospital, 
15 Hawaii 514. (2) Appropriation 
for assistance to a hospital for care 
of indigent sick was upheld. In re 
Queen’s Hospital, 15 Hawaii 663; In 
re Queen’s Hospital, 15 Hawaii 514. 


37. See statutory provisions; and 
eases infra this note. 


[al Statutes construed or applied 
see Utter v. Franklin, 22 S.Ct. 776, 
186 U.S. 95, 46 L.Fd. 1070; Lawrence 
County v. Jewell, 100 F. 905, 41 C.C.A. 
109; Gage v. McCord, 51 P. 977, 5 
Ariz. 227; Leader Printing Co. v. 
Nicholas, 50 P. 1001, 6 Okl. 302, 


38. Payment of claims in general 
see infra § 35. 

39. People v. Auditor of Colorado 
Territory, 2 Colo. 97. 

fa] Government of Puerto Rico 


can pay debts only out of current rev- 
enues and after specific appropriation. 


~ Ramos v. Peo., 7 Porto Rico Fed. 161. 


40. King v. Hawkins, 16 P. 434, 2 
Ariz. 358. 


41. 1 Op. Atty.-Gen. Porto Rico 
75. Compare Op. Atty.-Gen. Porto 
Rico 180 (as to whether Code Civ. 
Proc. art 1449 was wholly repealed by 
Pol. Code § 121). = 


42. See case infra this note. 


[a] Statute held sufficient.— 
“When, therefore, the territorial legis- 
lature directed, as in section 3 of said 
act, that ‘the auditor shall 
issue and deliver to the treasurer in 
each city, town,’ ete, ‘his warrant 
upon the territorial treasurer for an 
amount equal to two per cent. of the 
premiums received upon policies is- 
sued upon property in any such city, 
town,” etc., ‘and such warrants shall 
be paid by the territorial treasurer 
... » upon presentation thereof,’ 
there can be no doubt that such legis- 


lation was intended to and did con- 
stitute a valid appropriation under 
the law as it then was. No effect can 
possibly be given to said section 3 
unless it be construed as an appro- 
priation. It has no other purpose or 
place in the law. The amounts ap- 
propriated in each case are definite 
and certain. Nothing is left to the 
judgment or will of any other board 
or officer. There is no attempted 
delegation of legislative power. We 
think it was a good appropriation 
when made.’ Cutting v. Taylor, 51 
S.D. 949, 951, 3 S.D. 11,15 L. R.A. 691. 


43. Wickersham v. Smith, 7 Alaska 
522. 
44. Suits by taxpayer: 
In general see Injunctions § 425. 
Involving affairs of: 
Municipal corporations see Munici- 
pal Corporations §§ 4550-4637. 

State see States §§ 425-428. 

United States see United States. 
To recover back taxes paid see Li- 

ecense §§ 130-134; Taxation §§ 1258- 

1288. 

45. Lucas v. American-Hawaiian 
Engineering & Construction Co., 16 
Hawaii 80. See In re Cummins, 20 
Hawaii 518 (per Robertson, C. J. 
(apparently recognizing rule); Cas- 
tle v. Kapena, 5 Hawaii 27 (prior to 
annexation). 

46. Lucas v. American-Hawaiian 
Engineering & Construction Co., 16 
Hawaii 80. 


47. Lucas .v. American-Hawaiian 
Engineering & Construction Co., 
supra. 

48. Lucas v. American-Hawaiian 
Engineering & Construction Co., 
supra. 

[a] Even in considering motive of 


plaintiff taxpayer (1) the court said 
that in order to apply the maxim that 
equity will give no relief to a party 
who does not come into court with 
clean hands, some fraudulent or dis- 
honest practice must be shown; some 
attempted abuse of process; or some 
conduct evidently contrary to equity 
and good conscience. Lucas v. Ameri- 


can-Hawaiian Engineering & Con- 
struction Co., 16 Hawaii 80, 85. (2) 
“It was not contended by the answer 
that in consequence of the alleged 
threats the plaintiff had gained any 
advantage over the defendants, or 
either of them, or that the situation 
or rights of the parties had been af- 
fected thereby. The threats used 
amounted, at most, to a threat to 
bring a suit which plaintiff was en- 
titled to bring. Though the alleged 
conduct of plaintiff, if proved, would 
be open to criticism, we do not think 
the matters set up should deprive the 
plaintiff of the right to sue.” Lucas 
v. American-Hawaiian Engineering 
& Construction, Co., supra. 


49. Lucas v. American-Hawaiian 
Engineering & Construction 'Co., 
supra. 

50. Lucas v. American-Hawaiian 


Engineering & Construction 
supra. 


[a] Presumption of damage.—If 
there has been a violation or evasion 
of the law requiring the awarding of 
a contract to the lowest bidder, after 
public advertisement for tenders, 
damage is presumed to result to all 
taxpayers. Lucas Vv. American- 
Hawaiian Engineering & Construction 
Co., 16 Hawaii 80. 


51. Lucas v. American-Hawaiian 
Engineering & Construction. Co., 
supra, 


52. Miguel vy. Treasurer of Por- 
to Rico, 28 Porto Rico 704. See Soler 
v. Scoville, 253 F. 932, 166 C.C:A. 32. 


[a]. Payment for property pur- 
chased under contract.—The right of 
a taxpayer to maintain a suit to en- 
join the treasurer of Puerto Rico to 
pay the purchaser price for land under 
a contract of purchase entered into by 
a public officer solely on behalf of the 
people of Puerto Rico has been denied 
on the ground that the suit is actually 
against the people of Puerto Rico and 
could not be maintained without con- 
sent. Miguel v. Treasurer of Porto 
Rico, 28 Porto Rico 704. 


Necessity for consent to suit 
against territorial government in gen- 
eral see infra § 37. 


Co., 
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er a taxpayer could maintain a suit in equity to com- 
pel officers of the territory to perform their duties 
or to prevent. them from squandering public funds 
in view of the fact that in that territory there is 
no direct property taxation but only license or oe- 
cupational taxes.°% 


Laches. In accordance with general rules,°* mere 
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1 Pet aR 
[§§ 84-35. 


delay in bringing suit, short of the period of the 
statute of limitations, will not suffice to constitute 
laches if the parties have not changed their respec- 
tive positions;®®> whether or not plaintiff taxpayer 
has been guilty of laches in any. particular case is 
a question very largely within the province of the | 
trial court.®°® 


XIII. CLAIMS AGAINST TERRITORY*’ 


[§ 35] Statutory provision has usually been made 
for the examination, audit, and allowance of. claims 
against territories.°° The extent of the powers and 
duties of a particular officer, and the effect of his 
decision with regard to such claims, depends in gen- 
eral on the terms of the applicable statute,°® and 
usually the powers and duties of an officer vested 
with authority as to the allowance of claims are 
not merely ministerial®® but he may exercise reason- 
able discretion in respect of such allowance.°+ An 
officer not duly authorized in that regard may not, 
however, assume authority to pass on the merits of 
a particular claim.°? While it was held in one of 
the former territories that the mere fact that an 
appropriation for the payment of particular claims 
had not been made did not excuse the auditing of- 
ficer from proceeding to audit such claims,®? in 
Hawaii, in view of the general duty of the auditor 
to prevent the misappropriation of public funds, 


he may refuse to audit a claim for which there is 
a specific appropriation, on the ground that the ap- 
propriation is void.°* 


Warrants, payment, and set-off. While, in ac- 
cordance with the general rule as to payment of ter- 
ritorial funds,*® ordinarily no claim may be paid in 
the absence of an appropriation for such payment,*® 
the duty of the officer vested with power in that. 
regard to draw a warrant for payment of a claim 
which has been audited and found correct,®” or of a 
claim which is a proper one under a statute and 
there is no dispute as to the amount,®® has been 
asserted, and the mere fact that the legislature had 
not specifically authorized the auditor to draw a 
warrant in respect of particular claims did not pre- 
vent his drawing such a warrant where he had gen- 
eral authority to draw warrants.°® In Hawaii, in 
view of the general duty of the auditor to prevent 
the misappropriation of public funds, he may refuse 


53. See Wickersham v. Smith, 7 
Alaska 522, 537 (where the court de- 
clined finally to pass on the point on 
an application for a temporary re- 
straining order). 


[a] Suit not maintainable.— 
Where, in a suit to restrain the ter- 
ritorial treasurer from expending a 
fund in accordance with an act of the 
legislature of Alaska, in which it was 
alleged that it was donated by the 
United States for certain specified 
purposes, which the legislature re- 
fused to recognize, it was held that 


plaintiffs did not show any interest,, 


equity, or injury to themselves as tax- 
payers, school patrons, or otherwise, 
and had no right to maintain the suit. 
Sulzer v. Smith, 5 Alaska 338. 


54. See Equity §§ 217-229. 


55. Lucas v. American-Hawaiian 
Engineering & Construction Co., 16 
Hawaii 80. 


[a] Facts not sufficient to show 
change of position preventing relief. 
—Lucas v. American-Hawaiian En- 
gineering & Construction Co., 16 
Hawaii 80, 87 (suit to prevent per- 
formance of contract with territory), 


56. Lucas v. American-Hawaiian 
Engineering & Construction Co., 
supra. 


57. Liability for interest see supra 
§ 32. 

58. See statutory provisions. 

59. See cases passim this section. 


[a] In Philippine Islands (1) it 
has been held that the action of the 
insular auditor in passing upon the 
propriety and validity of any debt or 
claim which comes before him for 
audit is purely and solely an adminis- 
trative act and has no binding force 
except as it affords a conclusive rule 
for the guidance and control of the 
executive branches of the govern- 
ment (La Compania General de 


Tabacos de Filipinas v. French, 39 
Philippine 34. But see Lamb v. 
Phipps, 22 Philippine 456 [as to dis- 
ecretionary authority of insular audi- 
tor under acts of the Philippine legis- 
lature prior to the Organic Act of 
1916]), (2) and that the auditor’s de- 
cision is not conclusive on the judicial 
branch of the government (La Com- 
pania General de Tabacos de Filipinas 
v. French, supra). (3) “It results 
that the proceedings under sections 
653 to 656, inclusive, of the Adminis- 
trative Code (1917) are at no stage 
binding upon the courts, whether an 
administrative appeal is taken or not. 
The circumstance. that no appeal to 
the Governor-General was taken by 
the petitioner in the instant case is, 
therefore, immaterial so far as the 
judicial solution of the controversy is 
concerned. By its election not to take 
the matter before the Governor-Gen- 
eral, the petitioner left the decision 
of the Insular Auditor, in effect, con- 
Sidered aS an administrative deci- 
sion, and section 653, as we have al- 
ready seen, defines the effect to be 
given to it.’ La Compania General 
de Tabacos de Filipinas v. French, 39 
Philippine 34, 57. 


[b] As to powers and duties of 
auditor of Canal Zone see Smith v. 
Jackson, 38 S.Ct. 353, 246 U.S. 388, 62 
io 788 [aff 241 F. 747, 154 C.C.A. 


60. People v. Auditor of Colorado 
Territory, 2 Colo.. 97. 


61. People v. Auditor of Colorado 
Territory, supra. 


62. See case infra this note. 


[a] In Philippine Islands, if the 
auditor by whom warrants must be 
countersigned is not vested with ad- 
ministrative discretion to pass upon 
the merits of the claim for which a 
warrant is drawn, his only function is 
to determine whether the warrant is 
drawn by the proper officer upon the 


For later cases, developments and changes in the law see Annotations, same tit 


decision of the proper tribunal, and 
is applicable to an existing appro- 
priation; and having been satisfied 
as to these preliminaries, his duty 
as to countersigning is merely minis- 
terial. Wright v. Ynchausti & Co., 47 
S.Ct. 229, 272 U.S. 640, 71 L.Ed. 454. 


63. Johnson v. Cameron, 37 P. 1055, 
2 Okl. 266. See Nelson v. Clayton, 2 
Utah 299 (as to duty to audit). 


64. In re Cummins, 20 Hawaii 518. 
65. See supra § 33. 


66. People v. Auditor of Colorado 
Territory, 2 Colo. 97. 


67. See cases infra this note. 


[a] Care and custody of insane 
persons and convicts in former terri- 
tories.—(1) The account of a United 
States marshal in charge of the ter- 
ritorial penitentiary for the care and 
subsistence of territorial prisoners 
sentenced to that penitentiary was a 
public account which the territory 
ought to pay, and which should have 
been audited by the auditor upon 
presentation, and if found correct he 
should have drawn his order on the 
treasurer for the amount. Nelson v. 
Clayton, 2 Utah 299. (2) It has been 
held to be the duty of the territorial 
auditor to issue a warrant for expense 
im connection with the care of insane 
persons or. convicts, although there 
was no appropriation. Johnson vy. 
Cameron, 37 P. 1055, 2 Okl. 266. (3) 
It was also held that where a war- 
rant was duly drawn, it was the duty 
of the treasurer of the territory either 
to pay the claim or to indorse on the 
warrant that no funds were available 
for payment. Donnellan y. Nicholls 
1 Wyo. 61. (4) But sucha warrant 
could not be drawn against a fund for 
another year than that in which the 
services were rendered. Garcia vy.- 
Territory, 61 P. 207, 10 N.M. 43. x 


68. Fisk v. Cuthbert, 2 Mont, 593. 
69. Fisk v. Cuthbert, supra. 


le and section number, 


- §§ 35-37] 


to issue a warrant for payment of a claim for which 
there is a specific appropriation, on the ground that 
While the view was 
expressed in a case arising in one of the former ter- 
ritories that the legislature may change the man-. 
ner of payment of territorial debts,71 and in doing 
So may issue bonds payable on dates different from 
those of the original warrants,*? the legislature can- 
not by any statutory provision relieve the territory 
of the obligation to pay.7® Questions have sometimes 
arisen as to the order of payment of claims against, 
or of warrants of, a territory,’4 and it has been held 
that the facts that a statute providing for the pay- 


the appropriation is void.7° 


[§ 36] A. Action by Territory. 


a body politie or artificial person?® may maintain 
suits in its own name*® on contracts made by it,®4 
even in the absence of express statutory authoriza- 
The territory as a party plaintiff to civil 
proceedings has the same rights that any other party 
in civil litigation has,** including the right to appeal 
from a judgment by which it is aggrieved.’4 It 
has been held, however, that a judgment for costs 


tion.®2 


70. In re Cummins, 20 Hawaii 518. 


71. Lamkin y. Sterling, 1 Idaho 
92. 


72. Lamkin v. Sterling, supra. 
73. Lamkin v. Sterling, supra. 


[a] Reason for rule.—‘Any legis- 
lation of that kind would be to ‘im- 
pair the obligation of contracts,’ and 
would be simply void.” Lamkin v. 
Sterling, 1 Idaho 92, 94. 


74. See cases infra this note and 
note 75. 


[a] In territory of Idaho warrants 
drawn by the territory for indebted- 
hess incurred subsequent to Decem- 
ber 1, 1865, the date specified in the 
Funding Act of 1866, but prior to the 
Funding Act, were required to be 
paid in their regular order. Lamkin 
v. Sterling, 1 Idaho 92. 


75. Smithies  v. 
Hawaii 600. ‘ - 


[a] Reason for rule.—‘Legisla- 
tion is not to be nullified on the 
ground of uncertainty if it is sus- 
ceptible of any reasonable construc- 
tion that will support it. Mere dif- 
ficulty in ascertaining the meaning of 
a statute, or the fact that it is capa- 
ble of different interpretations will 
not render it nugatory.” Smithies v. 
Conkling, 20 Hawaii 600, 606. 


76. Smithies v. Conkling, supra. 


[a] Reason for rule.—‘‘The act [in 
question] was evidently passed in 
the belief that twenty thousand dol- 
lars [the amount appropriated] would 
suffice for the reimbursement of all 
the claimants. Consistently with this 
belief the legislature, after authoriz- 
ing all persons to present to the 
treasurer within a stated period of 
time detailed statements, verified by 
oath, of the amount paid by each un- 
der the unconstitutional license law, 
directed that ‘the treasurer of the 
Territory shall, after having verified 
such statements of the amounts so 
paid and upon being satisfied that no 
part thereof had been repaid to such 
persons, . - repay to such per- 
sons... . the amounts paid by 
them.’ The language thus used is 
capable of the construction that it 


Conkling, 20 
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A territory as 


became the duty of the treasurer to 
pay each claim upon its presentation, 
provided only that upon examination 
he found it to be correct and wholly 
unpaid. A direction for such pay- 
ment upon presentation and in the 
order of presentation is what would 
naturally be expected of a legislature 
which desired to pay all the claims 
and believed that it was appropriating 
funds sufficient for the purpose. Dis- 
tribution pro rata would necessarily 
involve a withholding of payment of 
every claim until the expiration of the 
prescribed period of limitation in or- 
der to ascertain the amount payable 
to each claimant. The language of 
the act is, in the opinion of the ma- 
jority, incapable of the construction 
that any such delay or computation 
was thereby authorized or intended.” 
Smithies v. Conkling, 20 Hawaii 600, 
607. 


77. La Compania General de Taba- 
cos de Filipinas v. French, 39 Philip- 
pine 34. 


[a] Particular. statutes consid- 
ered.—(1) No power to adjudicate 
and offset disputed unliquidated 
claims for damages is conferred upon 
the insular auditor by the Organic 
Act of 1916 §§ 24, 25, cited provisions 
of the Jones Law, or by the general 
grant of jurisdiction to examine and 
audit claims owing to the government 
contained in Administrative Code § 
584, La Compania General de Taba- 
cos de Filipinas v. French, 89 Philip- 
pine 34. (2) The authority conferred 
upon the auditor by the Administra- 
tive Code 1917 § 624 to set off ‘“‘debts” 
to the government against ‘‘money 
due” the debtor does not extend to un- 
liquidated, disputed claims arising 
from tort or breach of contract. La 
Compania General de Tabacos de 
Filipinas v. French, supra. 


78. Action by: 
State see States passim §§ 458-503. 


United States see United States [39 
Cyc 773 et seq]. 


79. See supra §§ 1, 8. 


s0. Territory. v. ; 
Mont. 426; Territory v. Doty, 1 Pinn. 
(Wis.) 396. 


[a] Condition precedent.—The ter- 


Hildebrand, 2 
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ment of a certain type of claim makes an appropri- 
| ation of an amount insufficient to pay all the claims 
| and that no provision is made for prorating the 
amount appropriated or for payment in the order 
of presentation do not render the statute inopera- 
tive,7> and such a statute has been construed to 
direct payment in the order of presentation until 
the amount of the appropriation is exhausted.7® In 
the Philippine Islands no power has been conferred 
on the insular auditor to adjudicate and offset 
against a claim against the government, a disputed 
unliquidated claim for damages in favor of the gov- 


against plaintiff territory could not be entered in 
the absence of statutory authorization therefor.*® 


[§ 37] B. Action against Territory.8* While a 
territory does not have all the attributes of sover- 
eignty,*7 it was held or recognized, in respect of 
territories since admitted to statehood, that in the 
absence of statutory authorization a territory is im-. 
mune from suits by private individuals in its own 
courts,** and it has generally been recognized that, 


ritorial act requiring the auditor, in a 
letter of instructions to the attorney- 
general, to bring suit to specify the 
amount of indebtedness included 
therein, was merely directory, and 
compliance therewith was not a con- 
dition precedent to suing. Werritory 
v. Branford, 1 N.M. 360. 


[b] Action could be brought only 
at instance of public officer authorized 
by statute, and a private individual 
had no implied right to use the ter- 
ritory’s name for such purpose, nor 
would the bare averment that terri- 
torial officers had refused to bring 
such action justify the individual in 
so doing. Territory v. De Wolfe, 74 P. 
98, 13 Okl. 454 [appeal dism 25 S.Ct: 
794, 196 U.S. 6438, 49 L.Ed, 632]. 


81. Territory v. Hildebrand, 2 
Mont. 426. 


82. Territory v. Hildebrand, supra. 
See People of Porto Rico v. Rosaly, 
Sa. Ch 352,62 27a Uae Os bp aleanae 
507 (apparently recognizing rule as to 
people of Porto Rico). 


83. Territory v. 
Mont. 426. 


84. Territory v. Hildebrand, supra. 


85. Territory v. Doty, 1° Pinn. 
(Wis.) 396. See Bowler v. Board of 
Immigration, 7 Hawaii 715 (as to 
judgment for, or taxing, attorney’s 
fees and commissions in a suit by the 
government of Hawaii or a depart- 
ment, bureau, or officer of Such goy- 
ernment, prior to annexation). 


86. Cross references: 
Action against: 
States see States passim §§ 458— 
503. 


Hildebrand, 2 


United States [39 Cyc p 773 et seq]. 
Liability for interest see supra § 32. 
Necessity for consent to suit in order 


to render territory liable on con- 
tract see supra § 32. 


87. See supra § 8. 
88. See cases infra this note. 


[a] Particular territories.—(1) 
Unless permitted by some law of 
Montana, or of the general govern- 
ment, no citizen of that territory 
could sue it. Fisk y. Cuthbert, 2 
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in the absence of an act of congress controlling the 
subject, the rule of immunity from suit without the 
consent of the territory applies to the present ter- 
ritories,®® as, for example, Alaska,®® Hawaii,®! the 
Philippine Islands,®? and Puerto Rico.°? 


Statutory authorization. 


Mont. 593; Langford v. King, 1 Mont. 
33. (2) The territory of Wisconsin 
could not be sued in the courts of 
the territory in the absence of ex- 
press authority of law for that_pur- 


pose. Territory v. Doty, 1 Pinn. 
(Wis.) 396. 
89. See cases infra this note; and 


notes 90-93. 


[a] Reason for, and discussion of, 
rule—(1) “A sovereign is exempt 
from suit, not because of any formal 
conception of obsolete theory, but on 
the logical and practical ground that 
there can be no legal right as against 
the authority that makes the law on 
which the right depends.” Kawana- 
nakoa v. Polyblank, 27 S.Ct. 526, 527, 
205 U.S. 349, 50 L.Ed. 626. (2) “The 
doctrine [of immunity from suit] is 
not confined to powers that are sov- 
ereign in the full sense of juridical 
theory, but naturally is extended to 
those that, in actual administration, 
originate and change at their will the 
law of contract and property, from 
“which persons within the jurisdiction 
derive their rights. A suit presup- 
poses that the defendants are subject 
to the law invoked. Of course it can- 
not be maintained unless they are 
so. But that is not the case with a 
territory of the United States, be- 
cause the territory itself is the foun- 
tain from. which rights ordinarily 
flow. It is true that Congress might 
intervene, just as, in the case of a 
state, the Constitution does, and the 
power that can alter the Constitution 
might. But the rights that exist are 
not created by Congress or the Con- 
stitution, except to the extent of cer- 
tain limitations of power.’ Kawana- 
nakoa v. Polyblank, supra [quot 
Pacific American Fisheries v. Terri- 
tory, 7 Alaska 147, 148]. 


$9. Pacific American Fisheries v. 
Territory, supra. 
91. Kawananakoa v. Polyblank, 27 


S.Ct. 526, 206 U.S. 349, 51 L.Ed. 834 
{aff 17 Hawaii 82]. 


92. La Compania General de Ta- 
bacos de Filipinas v. French, 39 
Philinvpine 34; Merritt v. Government 
pian ppine Islands, 34 Philippine 
oll, : 


98. People of Porto Rico v. Rosa- 
ly, 33°8.Ct. 352, 227 U.S. 270, 57 L.Hd. 


507; Soler v. Scoville, 253 F. 932, 166 
C.C.A. 32 [rev 10 Porto Rico. Fed. 
308]; Elkins v. Peo., 5 Porto Rico 
Fed. 103; Miguel v. Treasurer of 


Porto Rico, 28 Porto Rico 704; Peo. 
v. Martinez, 28 Porto Rico 635; Mar- 
tinez v. Peo., 19 Porto Rico 954; Her- 
manns v. Peo., 19 Porto Rico 873. See 
Peo. v. Fortuna Estates, 10 Porto 
Rico Fed. 130 [aff 279 F. 500 (cert 
den 42 S.Ct. 590, 259 U.S. 587, 66 L. 
Ed, 1077)]; Emmanuel v. People, 5 
Porto Rico Fed. 89 (both recogniz- 
ing rule). 


A statutory provision 
which designates the governor of the territory as 
the agent of the territory on whom service of proc- 
ess may be made in any action or proceeding in 
which the territory is a proper or necessary party 
‘does not authorize actions to be brought against the 
territory without its consent;°* such statute can- 
not legitimately be construed to be a consent by 
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[a] Reason for rule.—‘“In the first 
place, this is true because, in a gen- 
eral sense, so far as concerns the 
framework of the Porto Rican gov- 
ernment and the legislative, judicial, 
and executive authority with which 
it is endowed, there is, if not a com- 
plete identity, at least, in all essen- 
tial matters, a strong likeness to the 
powers usually given to organized 
territories, and, moreover, a striking 
similarity to the organic act of the 
Hawaiian Islands. - But, as the 
incorporated territories have always 
been held to possess an immunity 
from suit, and as it has been, more- 
over, settled that the government 
ereated for Hawaii is of such a char- 
acter as to give it immunity from suit 
without its consent, it follows that 
this is also the case as to Porto Rico.” 
Peorle of Porto Rico v. Rosaly y 
Castillo. 33 IS:Ct sh2,.350, 220, Us. 
270, 57 L.Ed. 507. 


[b] Provision of organic act con- 
ferring power to suse and be sued.— 
The immunity of Puerto Rico from 
suit against it without its consent is 
not affected by the provision of the 
Organic Act of April 12, 1900 (31 U. 
Si pt ata G7 exlol sure. USCA tit 
48 § 733) that “allinhabitants . . . 
shall constitute a body politic . .. 
with governmental powers as here- 
inafter conferred, and with power to 
sue and be sued as such.” People of 
Porto Rico vy. Rosaly y Castillo, 33 S. 
Ciro 352) 2220 GUS. V2T0; 957 sad. wb OF, 
[rev 16 Porto Rico 481]; Elkins v. 
People, 5 Porto Rico Fed. 103. Con- 
tra Fernandez v. Peo., 16 Porto Rico 
545; Rivera vy. Peo., 16 Porto Rico 731. 


[c] Counter complaint or bill.— 
(1) Suit by counter complaint was 
within the rule of immunity to 
process without consent. Peo. v. 
Martinez, 28 Porto Rico 635. (2) 
Where, however, the people of Puerto 
Rico commence a condemnation pro- 
ceeding against property owners, its 
consent to suit to respond to actions 
of its officers, in connection therewith, 
must be conclusively presumed, and 
defendant in condemnation may file 
a petition to enjoin allegedly illegal 
acts. Peo. v. Rabell, 36 Porto Rico 
116. (3) If the application for an in- 
junction was otherwise proper, the 
people of Puerto Rico are estopped in 
equity from setting up its own im- 
munity in a suit already begun by it. 
Peo. v. Rabell, supra. 


[d] Process from state court.— 
Puerto Rico by virtue of the act of 
congress of April 12, 1900 ce 191 (31 
U. S. St. at L. 77), was vested with 
sufficient attributes of sovereignty to 


exempt it from liability to process 


from the courts of a state, although 
it was authorized to sue and be sued. 
Richmond vy. People, 51 Misc. 202, 99 
N.Y.S. 743. 


94. Pacific American Fisheries v. 
Territory, 7 Alaska 147. 


For later cases, developments and changes in the law see Annotations, 


the territory that it may be sued in its courts.°° 
In Puerto Rico various statutes have been considered 
in determining whether consent to be sued has been 
given in the particular case before the court.°° 


Waiver of immunity and effect of appearance. 
territory may waive its exemption from suit against 
it?’ by failure to object to the proceedings.°® 
the voluntary appearance of Puerto Rico in a par- 
ticular suit effected by a duly authorized officer 
may constitute a waiver of immunity from suit for 
the purposes of the particular suit®® as well as im- 
munity from suit in a court other than the insular 


A 
So 


$5. Pacific American Fisheries v. 
Territory, supra. 


96. See cases infra this note. 


[a] Statutes imvosing liability.— 
(1) In view of the statutory provision 
imposing liability on the people of 
Puerto Rico for injuries occurring for 
want of sufficient protection in or up- 
on an insular highway in charge of 
the bureau of public works, the de- 
murrer to the complaint, in an action 
to recover for injuries to person and 
property, should be overruled and 
defendant required to prove if it can, 
on the trial, that the injury was 
caused by the violence of the ele- 
ments, and that there had not been 
ample time in which to remedy the 
defects in or upon the highway. El- 
kins v. Peovle of Porto Rico, 5 Por- 
to Rico Fed. 103. (2) Statutes which 
provided specifically that the “state” 
or “the people of Porto Rico” is or 
“shall be liable’? under certain cir- 
cumstances, have been treated as a 
consent to sue. Elkins v. Peo., 5 
Porto Rico Fed. 103; Emmanuel v. 
People of Porto Rico, 5 Porto Rico 
Fed. 89. 


[b] Retroactive operation of stat- 
ute.—The people of Puerto Rico can- 
not be sued without its consent and 
Act (1916) No. 76 did not authorize 
suit to annul title to property ac- 
quired by the government at a forced 
sale prior to the passage of such act. 
Peo. v. Martinez, 28 Porto Rico 635. 


97. Kawananakoa v. Polyblank, 27 
S.Ct. 526, 205 U.S. 349, 50 L.Ed. 626 
[aft 17 Hawaii 82]. 


98 Kawananakoa vy. Polyblank, 
supra. 

$9. See cases infra this note. 

[a] Illustrations.—(1) The gov- 


ernment of Puerto Rico, by voluntar- 
ily becoming a party to a suit in- 
volving its interest, upon the appli- 
cation of its attorney-general, waived 
its right to immunity from being sued 
without its consent. Veitia v. For- 
tuna Estates, 240 F. 256, 153 C.C.A. 
182. See Ramos v. People, 7 Porto 
Rico Fed. 107 (recognizing rule); 
Emmanuel v. People, 5 Porto Rico 
Fed. 89 (apparently recognizing rule). 
(2) Puerto Rico cou’d not invoke im- 
munity in a suit without its consent 
to defeat an action in which a petition 
was filed by defendant to make the 
people of Puerto Rico a party defend- 
ant and in which, with the consent of 
the attorney-general of Puerto Rico 
and on his representation that the 
people of Puerto Rico were interested 
parties, it was made a party defend- 
ant against plaintiffs opposition. 
People of Porto Rico v. Ramos, 34 S. 
Ct. 461, 232 U.S. 627, 58 l.md. 763: 
See People v. Fortuna Estates, 10 
Porto Rico Fed. 180 [aff 279 F. 500 
(cert den 42 S.Ct. 590, 259 U.S. 587, 
66 L.Ed. 1077)] (recognizing rule). 


same title and section number, 


courts. 


Suit against territory or officer. Certain actions 
which nominally are against a territorial officer may 
actually be against the territory itself? and may 
not be maintained if the territory has not consent- 
ed to suit.? Conversely, an action against a terri- 
torial officer may be maintainable where it involves 
acts which are not the acts of the territory but are 
the individual acts of the officer who is sued.t The 
material fact in determining whether the suit against 
an officer is one against the government depends 
not upon the character of defendant’s office,®> but 
upon the nature of the suit or of the relief demand- 
ed;° and, in order to determine the nature of the 
suit and of the relief prayed for, the allegations 
of the petition are to be examined.? 


Conditions precedent. In the Philippine Islands 
in an action by a contractor against a province on 
a contract for a public improvement, a statutory 
provision or a provision of the contract for a eer- 
tificate of approval of the work by a specified officer 
is in the nature of a condition precedent.§ 
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courts, the provision would be widened to include 
the United States district court for Puerto Rico,1° 
it has also been asserted that in consenting to be 
sued Puerto Rico may limit its consent to suit in 
the insular courts.1!_ In any event such a limitation 
must clearly appear?? and, if the suit is to be brought 
in any court of competent jurisdiction, the United 
States district court for Puerto Rico cannot assert 
that it is not a court of competent jurisdiction.23 


Pleading, proof, and process. In an action against 
the territory on a contract made by certain officers 
of the house of representatives the petition should 
show that they had authority to make the same,** 
and in the Philippine Islands under a requirement 
in a contract with a province for a public improve- 
ment, or in the applicable statute, of a certificate of 
approval by a specified officer, the fact that plain- 
tiff has obtained such approval,'® or a good and suf- 
ficient excuse for not obtaining it,1® must be plead- 
ed and proved. Statutory requirements as to the 
officers on whom process, pleadings and the like 
are to be served in an action against the people of 
Puerto Rico must, of course, be complied with.1* 


Jurisdiction.2 While the view 


that if Puerto Rico consents to be sued in its own 


1. Richardson v. Fajardo Sugar 
Co., 36 S.Ct. 476, 241 U.S. 44; 60 L.Ed. 
879 [Laff 6 Porto Rico Fed. 224]. 


[a] Federal district court.—(1) If 
the government of Puerto Rico vol- 
untarily becomes a party to a suit in 
the federal district court for Puerto 
Rico, it will be held also to have ac- 
cepted the jurisdiction of that court, 
although its legislative consent has 
been given only to suits against it in 
its own courts. Veitia v. Fortuna Es- 
tates: 240) 256, 153°C:C. A 182. (2) 
Thus any right of Puerto Rico to 
claim immunity from suit in the fea- 
eral court for Puerto Rico without its 
eonsent was lost, where defendant’s 
treasurer appeared by its attornry- 
general and participated in the suit, 
by answering and stipulating for 
trial and not moving to dismiss until 
eight months after the action was 
begun. Richardson v. Fajardo Sugar 
Co., 36 S.Ct. 476, 241 U.S. 44, 60 L.Ed. 
879 [aff 6 Porto Rico Fed. 224]. 


2. American Fisheries vy. Terri- 
tory, 7 Alaska 147. 


fa] In Puerto Rico (1) the rule 
may apply in respect of a suit against 
an officer of Puerto Rico. Union 
Central Life Ins, Co. v. Gromer, 20 
Porto Rico 80. (2) A suit in form 
against the treasurer of Puerto Rico 
to recover back taxes paid, under the 
act of 1911, was in fact one against 
the people of Puerto Rico. Sauri v. 
Sepulveda, 25 Porto Rico 224. 


8. Pacific American Fisheries v. 
Territory, 7 Alaska 147. 


{a] Illustration.—An action against 
a territorial treasurer to restrain the 
enforcement of a self-enforcing act of 
the legislature is in substance against 
the territory and may not be main- 
tained where the territory has not 
consented to be sued. Pacific Ameri- 
ean Fisheries v. Territory, 7 Alaska 
147. 


{b] In Puerto Rico (1) an action 
against the commissioner of health 
of Puerto Rico, in his official capacity, 
to restrain him from purchasing land 
and erecting a tuberculosis hospital, 
was in reality against the sovereign, 
and so not maintainable without its 
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has been taken Judgment; 


consent, it being presumed, in the ab- 
sence of allegation to the contrary, 
that he acted in good faith and with- 
in the scope of his authority, and 
{under his general authority, and not 
| under any special and limited author- 
ization. Soler v. Scoville, 253 F. 932, 
166 C.C.A. 32 [rev 10 Porto Rico Fed. 
308]. (2) A suit against the treas- 
urer of Puerto Rico seeking to en- 
join payment of the purchase money 
for a site for a public tuberculosis 
hosvital has been held to be a suit 
against the insular government. 
Miguel v. Treasurer of Porto Rico, 
28 Porto Rico 704. (3) Such suit was 
actually against the sovereign, the 
people of Puerto Rico, besause the 
granting of the writ of injunction 
would ultimately affect the people of 
Puerto Rico by preventing the per- 
formance of the contract entered into 
by it for the purchase of the site. 
Miguel v. Treasurer of Porto Rico, 
supra. 


4. Pacific American Fisheries v. 
Territory, 7 Alaska 147. 


[a] In Puerto Rico (1) the rule 
applies. Central Victoria v. Kramer, 
25 Porto Rico 168. (2) The act of the 
officers of the government in inundat- 
ing the property involved before a 
judgment in condemnation must be 
considered a tortious one, and the in- 
dividual officer may be enjoined in the 
suit. Peo. v. Rabell, 36 Porto Rico 
116. (8) If threatened acts of the 
Porto Rican Workmen’s Relief Com- 
mission are without. warrant in law, 
and, if not prevented, they will work 
irreparable injury to plaintiff, the 
contention that the suit is really 
against the people of Puerto Rico 
cannot be sustained. Camunas_ v. 
New York & Porto Rico Steamship 
COMIC BES 400 a PE TOIOCAL S06, >) (C4) 
Thus a suit to restrain the Porto Ri- 
can Workmen’s Relief Commission 
from requiring plaintiff employer to 
make reports or pay premiums to it 
could be maintained against the ob- 
jection that the suit was really 
against the people of Puerto Rico. 
Camunas v. New York & P. R. S. S. 
Co., supra. (5) A suit designed to 
compel the treasurer of Puerto Rico 
to carry out his duties under what 


enforcement. 
in a suit against the people of Puerto Rico brought 


Judgment for plaintiff 


may be assumed to be a valid statute 
is not a suit against the people of 
Puerto Rico. Fajardo Sugar Co. v. 
Richardson, 6 Porto Rico Fed. 224 faffé 
on other grounds 36 S.Ct. 476, 241 U.S. 
44, 60 L.Ed. 879]. 


5. Miguel v. Treasurer of Porto 
Rico, 28 Porto Rico 704. 


6 Miguel v. Treasurer of Porto 
Rico, supra. 


7.) Miguel” v. 
Rico, supra. 


8. Allen v. Province of Tabayas, 
88 Philippine 356. 


9. Jurisdiction of territorial 
courts in general see Federal Courts 
§§ 353-363. 


10. Scoville v. Soler, 10 Porto Rico 
Fed. 308 [rev on other grounds 255 F. 
932,.166 C.C.A. 32}. 


11. Fajardo Sugar Co. v. Richard- 
son, 6 Porto Rico Fed. 224 [aff on 
other grounds 36 S.Ct. 476, 241 U.S. 
44, 60 L.Ed. 879]. 


12. Fajardo Sugar Co. v. Richard- 
son, supra. 


13. Fajardo Sugar Co. v. Richard- 
son, supra. 


14. Lloyd v.. Territory of Hawaii, 
19 Hawaii 491. 


15. Allen v. Province of Tabayas, 
38 Philippine 356. 

16. Allen y. Province of Tabayas, 
supra. 


17. Sauri v. Sepulveda, 
Rico 224. 


[a] Thus a summons served on the 
treasurer of Puerto Rico alone in an 
action to recover back taxes paid has 
been quashed on the ground that 
there had been a failure to comply 
with the provision of Act (1916) No. 
76 § 13 for service on the governor 
and the attorney-general. Sauri v. 
Sepulveda, 25 Porto Rico 224. 


[b] General provision.—Under 
Code of Civ. Proc. § 93, subd 5, if the 
government is Summoned summons 
must be served by delivering a copy 
to the governor. Torres v. Registrar 
of Arecibo, 28 Porto Rico 780. 
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without consent is null and void.18 Notwithstand- 
ing consent to sue the people of Puerto Rico has 
been given, in general providing the means of pay- 
ment of a judgment for damages rendered against 
the government is entirely for the legislature,’® and 
ordinarily execution thereon will not be issued.”° 
Escheated property held by the people of Puerto 
Rico by right of execution may, however, be subject 
to execution,?1 even though the escheated property 
is to be devoted to educational purposes.** Not- 
withstanding a mandate of the supreme court of 
the United States provides for execution against 
Puerto Rico as defendant, the authority of the 
United States district court to stay execution on 
land held by Puerto Rico by escheat until the leg- 
islature could provide means fully to meet the judg- 
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ment has been exercised.22 Where Puerto Rico is 
the real party in interest and has not consented 
to be sued, suit may not be decided on the merits 
and a judgment entered against a codefendant as 
to whom there is no~right of aetion.?* 


Costs. It has been held that a judgment for costs 
could not be entered against a territory since ad- 
mitted to statehood, since there was no means for 
enforcing such judgment.2® So the government of 
the Philippine Islands is not liable for costs unless 
it has expressly assumed liability therefor,?* and an 
act. of the legislature which only authorizes the 
court to fix the damages, if any, and to enter judg- 
ment accordingly, may not be interpreted to include 
costs.?7 


——— 


*TERRITORY.1 A part of a country separated 
from the rest, and subject to a particular jurisdic- 
tion;? the area of land or county within the juris- 
diction of a state, municipality, or court;? the extent 
or compass of land and the waters thereof within 
the bounds of or belonging to the jurisdiction of 
any sovereign state, city, or other body.* 


Phrases: “Territory affected,”® “territory already 


served,”® “territory embraced within the following 
boundaries,”? “territory exclusive of a city,”*® and 
“territory of a judge.”® 

TERROR.(° Agitating and excessive fear, which 
usually benumbs the faculties.*+ 


TERTIUS INTERVENIENS.'2. Law Latin, in 
the civil law, a party intervening in behalf of his 
interest;!* a third person intervening, or who comes 


18. Martinez v. People of Porto 
Rico, 19 Porto Rico 954. 


19, Emmanuel v. People of Porto 
Rico, 5 Porto Rico Fed. 89. 


20. Emmanuel v. People of Porto 
Rico, supra. 


21. Ramos vy. People, 7 Porto Rico 
Fed. 106. 


22. Ramos v. People, supra. 


23. Ramos v. People, supra (stayed 
until adjournment date of next fol- 
lowing session of legislature). 


24 ,.Hermanos y. Peo., 19 Porto 
Rico 873. 


[a] Where action of ejectment di- 
rectly affected the people of Puerto 
Rico which in its character as owner 
of the lands referred to had delivered 
them to a certain person in usufruct 
as lessee, even though it should be 
held that plaintiffs had the right to 
recover, their action against such 
lessee did not lie because he was in 
possession in the name of the peo- 
ple of Puerto Rico and it was the 
party from whom recovery should be 
sought; the same was true with re- 
gard to the indemnity claimed for 
damages, for which indemnity as a 
consequence of the unlawful deten- 
tion, the people of Puerto Rico and 
not the lessee would be likewise li- 
able. Hermanos vy. People, 19 Porto 
Rico 873. 


25. Beachy v. Lamkin, 1 Itlaho 
50. See Bowler v. Board of Immigra- 
tion, 7 Hawaii 715 (as to judgment 
for, or taxing attorney’s fees and 
commissions in a suit against, the 
government of Hawaii or a depart- 
ment, bureau, or officer of such gov- 
ernment prior to annexation), 


26. Marine Trading Co. v. Govern- 
ment of Philippine Islands, 39 Philip- 
pine 29 


“The practice has, however, been 
not to allow costs in cases in which 


lands or a nominal representative of 
the Government is the unsuccessful 
party. And this is right—for the 
Government of the Philippine Islands 
is sovereign in the sense that a State 
of the American Union or Porto Rico 
is sovereign, and this paramount 
power has not by statute permitted 
itself to be taxed with costs.” Hong- 


kong & Shanghai Banking Corpora- 
vor v. Rafferty, 39 Philippine 145, 


27. Marine Trading Co. v. Govern- 
ment of Philippine Islands, supra. 


“1. See Territorial ante, and cross 
references thereunder; Territories 
ante § 1 (as portion of United States). 


2. Black In \D: 


[a] “The word is derived from 
‘terreo’ [terrify] and is said to be so 
called because the magistrate with- 
in his jurisdiction has the power of 
inspiring a salutary fear.” Encyclo- 
pedic L. D. [cit Henrion de Pausy, 
Auth. Judiciaire 98]. 


3. Anderson L. D. 


4 Century D. [quot Chicago 
Transit Co. v. Campbell, 110 Ill.App. 
366, 370 (rejecting contention “that 
the word ‘territory’ . . refers only 
to the land but does not include the 
waters thereof within the prescribed 
boundaries’’) ]. 


5. Beard v. Albritton, (Ark.) 31 
S.W.(2d) 959, 961 [quot School Dis- 
trict No. 25 v. Pyatt, 289 S.W. 778, 
779, 172 Ark. 602]; Appeal of Com- 
mon School Distrs. Nos. 16, 45 and 
94, Dakota County, 197 N.W. 742, 158 
Minn. 817, 319; In re Dahlgren, 158 
N.W. 729, 730, 184 Minn. 82. See also 
cancers and School ‘Districts §§ 51- 


6. State v. Department of Public 
Works, 206 P. 21, 119 Wash. 381, 388. 


7. Chicago Transit Co. v. Camp- 
bell, 110 Ill.App. 366, 370 (construed 


the Government of the Philippine Is-!as used in Mich. Const. art 1). 


8. Gardner v. Ginther, 250 N.Y:S. 
176, 187, 232 App.Div. 296. 


9. Phillips v. Thralls, 26 Kan. 780, 
781. See also Courts § 18 note 29. 


10. See Riot § 3 text and note 24 
(putting in fear as element of of- 
fense), § 22 (averment as to terror 
in indictment for riot):. Robbery ¥% 
33-39 (intimidation or putting in fear 
as element of offense), §§ 105-109 
(averment of intimidation in indict- 
ment), § 138 (proof of), § 150 (admis- 
sibility of evidence of), § 173 (weight 
and sufficiency of evidence of), §§ 
193, 194 (instructions as to). See also 
In § 7 text and note 92 


“In terrorem” see In § 7 text and 
note 92. ; . 


“In terrorem popali” see In § 7 note 
92 [a];. Riot § 11. 


11. Webster D. [cit Arto v. State, 
19 Tex.App. 126, 136]. 


[a] “Alarm” or “fright” compared. 
_" ‘Terror’ signifies more than ‘alarm’ 
or ‘fright.! ’. “Arto “vei State; 19: Tex 
App. 126, 136. 


[b] Not element of self-defense.— 
(1) “It is one of the passions, the 
existence of which will sometimes 
reduce a homicide from murder to 
manslaughter, but it is never, neces- 
sarily, an element of self-defense.” 
Arto v. State, 19 Tex.App. 126, 136. 
“Self-defense’’ 57 C.J. p 107. (2) “We 
do not think that the right of self- 
defense in any case depends upon 
whether or not the person assailed 
acts under the influence of ‘terror’ 
in killing his assailant.’ Arto y. 
State, supra. 


“Alarm” 2 C.J. p 1026. 
“Fright” 27 C.J. p 907. 


12. See also Terceria ante; 
cero ante, 


13. Burrill L. D. [cit Clerke’ 
Cur. Adm. tit 35]. * arnt 


Ter- 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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in between the parties to a suit; 
pleads.!4 


TESMOYN.15 
witness.18 
TEST.1*7 [§ 1] A. As Noun. 


respecting another thing.?° 


ernment under which he is to act.24 


14. Black L. D. [cit Gilbert Forum 
Rom. 47]. 

[a] “He differs from the inter- 
venor, or_him who interpleads in 
equity.” Bouvier L. D. 

[b] On either side.—‘“One who, 


claiming an interest to the subject or 
thing in dispute in action between 
other parties, asserts his right to act 
with the plaintiff, to be joined with 
him, and to recover the matter in dis- 
pute, because he has an interest in 
it; or to join the defendant, and with 
him oppose the interest of the plain- 
tiff, which it is his interest to defeat.” 
“ae L. D. [eit 4 Bouvier Inst. n. 


Third Opposition see post. 


15. See generally Witnesses [40 
Cye 2133]. 


16. Burrill L. D. [cit Britt. ¢ 39]. 

“Witness” see Witnesses [40 Cyc 
2155]. 

17. Test for holding office see Offi- 
cers § 37. 

Test of: 


Article sold see Sales § 269 (as de- 
termining time for rescission of 
contract of sale by buyer), §§ 407— 
424 (time and place for), §§ 537-540 
(as condition precedent to passage 
of title thereto), §§ 694, 695 (effect 
as to warranty by seller). 

Care or negligence by gratuitous 
depositary. see Depositaries § 13. 
Driver’s ability as condition for ob- 
taining license see Motor Vehicles 

§ 223 text and notes 99-7. 

Inference or judgment of witness see 
Evidence §§ 689, 0. 

Opinion evidence see Evidence §§ 816— 


. 


Ordinary care see Negligence §§ 53-— 
59. 


Proximate cause see Negligence §§ 
481-484. 

Tools, machinery, appliances, and 
place for work see Master and 
Servant §§ 534-536. 


Tests or experiments before jury 
see Evidence § 899. 


1s. Standard D. [quot Ainsworth 
v. McKay, 175 P. 887, 888, 55 Mont, 
270). 

“Standard” 58 C.J. p 1317. 

19. Standard D. [quot Ainsworth 
v. McKay, 175 P. 887, 888, 55 Mont. 
270]. 

20. Black L. D. See also Test pa- 
per infra § 3 note 47. 

21. Black L. D. See cases infra 


this note. See also Test Act infra § 
3 note 44; Test Oath infra § 3 note 
46. 


UME T ceca kt a) Ss ahi ee 


Law French, in old English law, a 


A eriterion or 
standard of judgment;'® an examination made for 
the purpose of proving or disproving some matter in 
doubt;*® something by which to ascertain the truth 
In publie law, an in- 
quiry or examination addressed to a person appoint- 
ed or elected to a public office, to ascertain his qual- 
ifications therefor, but particularly a scrutiny of his 
political, religious, or social views, or his attitude 
of past and present loyalty or disloyalty to the gov- 
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one who inter- ‘Phrases: 
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“After test, and upon completion of the 


} wells,”?? “bursting test,”?3 “Dugas test,”?* “hammer 


9925 
test,’’25 


“shown by the polariscopic test,”2° “test 
accepted,”?* “test of a well,”?® “true polariscopic¢ 


test,”*° and “verification by test and sample.’’?° 


thing.*4 


Phrases: 


[§ 2] B. As Verb. To bring one to a trial and 
examination, or to ascertain the truth or the quality 
or fitness of a thing;*! to prove the truth, genuine- 
ness, or quality of, by experiment or by some prin- 
ciple or standard;*? to put to proof;*? to- subject 
to conditions that disclose the true character of a 


Testing. The act of proving.®® 
“Test the capacity of said well,’’?° and 


“test the validity of the policy”;** also “sufficiency 


[a] In constitutional provision 
that “no other oath, declaration, or 
test shall be required as qualifica- 
tion.”—(1) “Its recognized legal 
meaning in our constitutions is. de- 
rived from the English Test Acts, all 
of which related to matters of opin- 
ion, and most of them to religious 
opinion. Such has been the general 
understanding of the framers of con- 
stitutions.” Atty.-Gen. v. Detroit, 24 
N.W. 887, 58 Mich. 213, 217, 55 Am.R. 
675. To same effect Peo. v. Loeffler, 
51 N.E. 785, 175 Ill. 585, 599 [cit Peo. 
v. Hoffman, 5 N.E. 596, 8 N.E. 788, 116 
Ill. 587, 606, 56 Am.R. 793; Rogers v. 
Buffalo, 3 N.Y.S. 671, 674 (aff 51 Hun 
637, 3 N.Y.S. 674, aff 25 N.H. 274, 123 
NeY si hi3, son dadReA 579) fen G2) {The 
imposing of a test by means of which 
to secure the qualifications of a candi- 
date for an appointive office, of a na- 
ture to enable him to properly and 
intelligently perform the duties of 
such office, violates no provision of 
our constitution.” Rogers v. Buffalo, 
supra [quot Peo. v. Loeffler, supra]. 
(3) “The examinaticns provided for 
in the Civil Service Act are not such 
tests as are contemplated by the con- 
stitutional provision here referred to.” 
Peo. v. Loeffler, supra. 


22. Bennett v. Edison Electric Il- 
luminating Co., 49 N.Y.S. 833, 836, 26 


App.Div. 363 [aff 58 N.E. 7, 164 N.Y. 
HES ba I 
[a] As meaning “ordinary test.”— 


In construing the phrase as used in 
a contract providing for payment 
“after test, etc.” the court said: 
“"Test’ as used in the contract, meant 
‘a. fair, adequate, intelligent, and-or- 
dinary test.’” Bennett v. Edison 
Electric Illuminating Co., 49 N.Y.S. 
833, 837, 26 App.Div. 363 [aff 58 N.E. 
7, 164 N.Y. 131]. 


23. See 9 C.J. p 1101. 
24. See 19 C.J. p 833. 


25. See Hammer 29 C.J. p 210 text 
and note 47. 


26. American Sugar Refining Co. 
v. U. S., 29 S.Ct. 89, 211 U.S. 155, 160, 
bes la. Way 129). Bartramiw: UnoS., 123 
F. 327 [rev 181 F. 838, 65 C.C.A. 557, 
cert den: 25 °S.Ct. -792; (195° U.S. 635, 
49 L.Ed. 354]. See also Customs Du- 
ties § 34 text and notes 52-54. 


27. Ross v. Frank, 108 P. 1025, 13 
Cal.App. 88, 


[a] In prune-growers’ parlance.— 
(1) “Test accepted means that you 
had already tested the fruit.” Ross 
v. Frank, 108 P. 1025, 1026, 13 Cal. 
App. 88, 91... (2). “The phrase ‘test 
accepted at fifty-three’ meant that the 
prunes had been tested and accept- 
ed, and that the result of the test was 
fifty - three to the pound.” Ross v. 


Frank, 108 P. 1025, 18 Cal.App. 88, 90. 


28. See Bennett v. Edison Electric 
Illuminating Co., 26. App.Div. 363, 49 
aeped a es 837 [aff 58 N.E. 7, 164 N. 


29. Bartram v. U. S., 123.F. 327, 
329 [rev 131 F. 833, 65 C.C.A. 557, cert 
den 25 S.Ct. 792,195 U.S. 635, 49 L.Ed. 
854 (“the . . Saccharine value of 
the sugar’’)]. 


30. Ultramares Corp. v. Touche, 
174._N.B. 441, 255 N.Y. “170, 192 (in 
public accounting practice). 


[a] Sufficient only where entries 
are regular.—‘‘Verification by test 
and sample was very likely’ a suffi- 
cient audit as to accounts regularly 
entered upon the books in the usual 
course of business. It was plainly 
insufficient, however, as to accounts 
not entered upon the books where in- 
spection of the invoices was neces- 
sary, not as a check upon accounts 
fair upon their face, but in order to 
ascertain whether there were any ac- 
counts at all.’”’ Ultramares Corp. v. 
pope: 174 N.E. 441, 255 N.Y. 170, 

92. 


31. Black L. D. See cases infra 


this section. 


32. Webster Int. D. [quot Ains- 
worth v. McKay, 175 P. 887, 888, 55 
Mont. 270]. 


33. Webster Int. D. [quot Ains- 
worth v. McKay, 175 P. 887, 888, 55 
Mont. 270]. 


34. Standard D. [quot Ainsworth 
Me nee 175 P. 887, 888, 55 Mont. 
0]. 


35. Ainsworth v. McKay, 
887, 888, 55 Mont. 270. 


$6. Pope v. Joschke, (Tex.) 228 S. 
W. 986, 987. 


[a] As used in contract to drill 
well yielding thirty barrels of water 
a day and providing that the owner 
might ‘“‘test’” the capacity for not ex- 
eeeding ninety days, it was held that 
the test to be binding must be rea- 
sonable, conducted with due care, and 
not to give absolute power to deter- 
mine, nor make decision conclusive. 
Pope v. Joschke, (Tex.) 228 S.W. 986, 
987. 


37. American Trust Co. 
Ins. Co. of Virginia, 92 S.E. 
N.C. 558, 568. 


[a] In life insurance.—The re- 
quirement that insurer ‘‘take affirma- 
tive action” and “test the validity of 
the policy” within time limited by 
incontestability clause held to mean 
that it shall bring action to cancel 
policy within that time. American 
Trust Co. v. Life Ins. Co. of Virginia, 
92 S.E. 706, 711, 173 N.C. 558, 568. 


aie Be 


v. Life 
706, 173 
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of the petition is to be tested,”** and “tested to 

one hundred pounds”;*® and also “testing and sam- 

pling,”*° “testing by the polariscope,”*! and “testing 
. . degrees ‘by the polariscope.”*? 


[§ 3] C. Used Adjectively. The word, used as an 
adjective, occurs in various phrases.*? 


Test Act. The statute, 25 Charles II ¢ 2 which di- 
rected all civil and military officers to take the oaths 
of allegiance and supremacy, and make the declara- 
tion against transubstantiation, within six months 
after their admission, and also within the same time 
receive the sacrament according to the usage of the 
church of England, under penalty of £500 and dis- 
ability to hold the office.*4 


Test action. An action brought to determine a 
doubtful right affecting many persons.*® 


Test oath. An oath required to be taken as a 
criterion of the fitness of the person to fill a public 
or political office, but particularly an oath of fidelity 
and allegiance (past or present) to the established 
government.*® 


Test paper. A paper submitted to the jury as a 
test or standard by which to determine the genuine- 


38. Ainsworth v. McKay, 175 P. 


131 F. 833, 65 C.C.A. 557, cert den 25 


TEST—TESTAMENTA LATISSIMAM, ETC. 


ness of other writings.*7 
TESTABLE.‘ Having capacity to make a will; 


also, capable of being given by will.*® 


Phrase: “Testable capacity.” 
TEST ACT.* 
TEST ACTION.®? 


TESTACY.°? The condition, in law, of having 
made a valid will for the disposition of the maker’s 
estate after death.** 


TESTA DE NEVIL. An ancient and authentic 
record in:two volumes, in the custody of the king’s 
remembrancer in the exchequer, said to be compiled 
by John de Nevil, a justice itinerant, in the eighteenth 
and twenty- fourth years of Henry TH. 5S 


TESTAMENT.*® 


TESTAMENTA CUM DUO INTER SE PUG- 
NANTIA REPERIUNTUR, ULTIMUM RATUM 
EST; SIC EST, CUM DUO INTER SE PUGNAN- 
TIA REPERIUNTUR IN EODEM TESTAMEN- 
TO.57 

TESTAMENTA LATISSIMAM INTERPRETA- 
TIONEM HABERE DEBENT.®® 


pass by will)]. 


887, 888, 55 Mont. 270. 


39. Sigmund Ullman Co. v. J. L. 
Mott Iron Works, 175 N.Y.S. 799, 801, 
187 App.Div. 699. 


[a] Phrase construed in contract. 
—The words “to be tested to one hun- 
dred pounds,” as used in a contract of 
sale of a steam-jacketed iron kettle, 
held _to mean only that the kettle 
should prior to delivery successfully 
stand a test of one hundred pounds. 
Sigmund Ullman Co. v. J. L. Mott 
Iron Works, 175 N.Y.S. 799, 801, 187 
App.Div. 699. 


490. Ultramares Corp 
174 NOB. 441, 255 N.Y. 170, 


[a] In public accounting uatatinls: 
—In describing a practice known as 
that of testing and sampling, the 
court said: “A random choice of ac- 
counts is made from a total number 
on the books, and these, if found to 
be regular when inspected and in- 
vestigated, are taken as a fair indi- 
cation of the quality of the mass.” 
Ultramares Corp. v. Touche, 174 N.E. 
441, 255 N.Y. 170, 192. 


41, American Sugar Refining Co. 
VV. U0 Si, 29 S.Ct. 399 2110.8. 1555 160, 
538 L.Ed. 129; Bartram v. U. S., 123 
BF. 327, 329 [rev TOWER 8S Ue ODO. CrA, 
557, cert den 25 S.Ct. 792, 195 U.S. 
635, 49 L.Ed. 354]. See also Customs 
Duties § 34 text and notes 52-54. 


42. American Sugar Refining Co. 
Vo U.S. 29° S.Ct. 89, 211 UlS..155, 158) 
53 L.Ed. 129); -Bartram.v..\U. 5. 18) 
UTR W Arey wees) [rev 131 F. 833, 65 C.C.A. 
bb7, cert den 25 S.Ct. 792; 195 U.S. 
635, 49 L.Ed. 354). 


[a] In Tariff Act.—In construing 
the tariff act of July 24, 1897, ¢ 11, 30 
St. 151, 168, it was said: “The expres- 
sion ‘testing . . [eertain number 
of] degrees by the polariscope,’ oc- 
curring in the act, is construed to 
mean the percentage of pure sucrose 
contained in the sugar as ascertained 
by polarimetric estimation.” Treas- 
ury Reg. (1897) § 79 [quot American 
Sugar Refining Co. v. U. S., 29 S.Ct. 
Someztt U.S. 155, 1568, 53 Limd. 129 
Bartram vy. U. S., 123 F. 327, 329 (rev 


Ve Pbae 


S.Ct. 792, 195 U.S. 635, 49 L.Hd. 354) ]. 
43. See phrases infra this section. 


44, Black L. D. [cit 4 Blackstone 
Comm. pp 58, 59 (cit Peo. v. Hoffman. 
5 N.E. 596, 605, 8 N.E. 788, 116 I11. 
587, 605) ]. 


[a] “Blackstone states that the 
‘test act_was passed to secure the es- 
tablished church of England against 
perils from non-conformists of all 
denominations,—infidels, Turks, here- 
tics, sectaries,’ etc.’ 4 Blackstone 
Comm. p 59 [quot Peo. v. Hoffman. 5 
ee 596, 605, 8 N.B. 788, 116 Ill. 587, 


[b] Effect.—‘This provision had 
the effect of excluding not only Pa- 
pists, but many classes of Protestant 
Dissenters, also, from every consider- 
able place of trust or public employ- 
ment; but it was mainly pointed 
against the former.” Burrill L. D. 
[cit 3 Stephen Comm. p 105]. 


[c] “This was abolished by stat- 
ute 9 George IV, ch. 17, so far as con- 
cerns receiving the sacrament, and 
a new form of declaration was substi- 
tuted.” Black L.—D. 


45. Encyclopedic L. D. See Wil- 
liamstown Corp. v. Box, 26 Austr.C.L. 
R. 108, 108 (a “test case” in connec- 
tion with certain municipal improve- 
ments). See also Actions § 68. 


46. Black L. D. 


Test oath see Attorney and Client 
§ 27; Constitutional Law § 967 note 
32 [b] (oath by public officer as to 
belief in polygamy). 


47. Encyclopedic L. D. See Depue 
v. Place, 7, Pa. 428, 480; Baker v. 
Haines, 6 Whart. (Pa.) 284, 292. See 
also Evidence §§ 882-891. 


[a] Also referred to as “standard 

- paper.’”—Baker v. Haines, 6 

Whart. (Pa.) 284, 292 [eit Depue v. 
Place, 7. Pa. 428, 430]. 


48. See also Testament post; 
tamentary post. 
49. Anderson L. 


Di 
Wills [40 Cye 997-1041 ae a 
make will), 1043-1050 (what 


Tes- 


also 
may 
may 


heh Sutton y. Sutton, 5 Del. 459, 


[a] Of person not supposedly in- 
sane.—‘“‘Testable capacity, in such a 
person as [testator] of whom 
insanity is not supposed, will amount 
to nothing more than a knowledge of 
what he was about, and how he was 
disposing of his property, and the pur- 
pose so to do it.” Sutton v. Sutton, 
5 Del. 459, 461. See also Wills [40 
Cye 997-1018]. 

[b] Strength of undue influence 
on person of testable capacity.—Sut- 
ton v. Sutton, 5 Del. 459, 461. 

51. See-Test ante § 3. 

52. See Test ante § 3. 

53. See generally Wills [40 Cye 
rere See also Intestacy 33 C.J. p 

54 Anderson L. D. 

[a] May be entire or partial.—‘“It 
may exist as to all property, or may 
be but ‘partial,’ as to such only as is 
disposed of.’ Encyclopedic L. D. 

[b] “Opposed, intestacy: dying 
without leaving a valid will.” An- 
derson L. D 


“Intestacy” 33 C.J. p 477. 
55. Black L. D. [cit Cowell]. 


[a] These volumes were printed in 
1807, under the authority of the com- 
missioners of the public records, and 
contain an account of fees held either 
immediately of the king or of others 


who held of the king “in capite.” 
Black L. D. [cit Cowell]. 

56. See Wills [40 Cyc 995]. See 
also Testamentary post; Testamen- 
tum post. 

57. A maxim meaning “When two 


conilicting wills are found, the last 
prevails; so it is when two conflict- 
ing clauses occur in the same will.” 
Black -L. D. [cit Coke Litt. p 112]. : 


58. A maxim meaning ‘Wills 
ought to have the broadest interpre- 
tation.” Bouvier L. D. [cit Jenkins 
Cent. 81]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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TESTAMENTARY.®® 


Testamentary class. 


Testamentary expenses. 


59. See also Testament ante; Tes- 
tamentum post; and generally Wills 
[40 Cye 951]. 


Testamentary: 


Authority of administrator or execu- 
tor to sell realty and sales there- 
under see Executors and Adminis- 
trators §§ 636-688. 


Capacity see Wills [40 Cye 997-1041]. 


oueeclian see Guardian and Ward § 


Power see Powers § 13 text and note 
71; Wills [40 Cyc 1820-18387]. 
Provisions: : 


Construed see Wills [40 Cyc 1382 
et seq]. 

Effect of on executor’s compensa- 
tion and amount thereof see Ex- 
ecutors and Administrators §§ 
2398, 2424. 


Trusts see Wills [40 Cyc 1727-1820]. 


“Letters testamentary” see Hxecu- 
tors and Administrators § 231 et seq. 


60. Century D. [quot In re Cle- 
mow, [1900] 2 Ch. 182, 191 (where it 
is said: “The Century Dictionary 
puts as the first meaning of ‘testa- 
mentary,’ [the text definition]’’)]. 


61. Century D. [quot In re Cle- 
mow, [1900] 2 Ch. 182, 191]. 


[a] Applied to gift.—‘‘By ‘testa- 
mentary’ is meant that no title what- 
ever was to vest in the donee until 
the donor’s death.” Johnson v. Col- 
ley, 44 S.B. 721, 101 Va. 414, 417, 99 
Am.S.R. 884. ji 


[b] As not including all disposi- 
tions after death.—In holding the 
term “testamentary” not to “include 
every provision by which a person 
may in his lifetime direct or control 
the disposition which shall be made 
of his property and estate after his 
death,” the court said: “The disposi- 
tion of property after the death of 
the owner, the uses to which it shall 
be devoted, and the designation of 
the persons who shall then come into 
its beneficial use and enjoyment, is 
often effectually accomplished other- 
wise than by will.” Lewis v. Curnutt, 
106 N.W. 914, 916, 130 Iowa 423. 


[c] Existence of testament not 
essential. ‘‘The word ‘testamentary’ 
has ceased to have its purely etymo- 
logical meaning. The existence of a 
testament does not seem to me now 
to be essential to the proper use of 
the word, and I think it may be equal- 
ly applied to the case where there is 
no testament, but where the estate 
is being administered according to the 
law of the land.” In re Clemow, 
11900] 2 Ch. 182, 191. 


62. Jarman Wills § 232 
Newlin v. Mercantile Trust Co. 
Baltimore, (Md.) 158 A. 51, 57. 
also Wills [40 Cyc 1473]. 


63. In re Kortright’s Estate, 85 A. 
109, 237 Pa. 138, 142 [quot In re 
Clemow, [1900] 2 Ch. 182, 195]. 


64. In re Clemow, [1900] 2. Ch. 


[quot 
of 
See 


\ Relating or appertaining 
to a will or wills;®° also, relating to administration 
of the estates of deceased persons.®! 


Tes A body of persons, uncer- 
tain in number at the time of the gift, to be ascer- 
tained at a future time, and who are all to take in 
equal or in some other definite proportions.®? 


The expression occurs 
chiefly in English eases, and is said to be generously 
defined®* and to have received, not a definition, but 
a full explanation in many cases.*4 


TESTAMENTARY 


[62 C.J.] 825 


been construed as meaning expenses incident to the 
proper performance of the duty 


of an executor,®® 


and to include “estate duty,’’®* and “probate duty ;’’°7 


but not to include “duty in respect of property over 
which a general power of appointment has not been 
exercised,”**® nor “settlement estate duty.”®® 


Testamentary trustee.’ As defined by statute, the 


expression includes every person, except an executor, 


The term has 


182, 190. 


65. Sharp v. Lush, 10 Ch.D. 468, 
470 [quot In re Clemow, [1900] 2 Ch. 
182, 191]. See In re Kortright’s Es- 
tate, 85 A.2.109,~ 237 Pa..:138, )142; 
Shelley v. New South Wales Deaf, 
ete.) 2 insts EL9LIM AAC. 26505 a1656;- 
O’Grady v. Wilmot, [1916] 2 A.C. 231, 


258; In re Prince, [1898] 2 Ch. 225,. 


228 


[a] “Executorship expenses” 
equivalent.—In re Clemow, [1900] 2 
an Pen 190; Sharp v. Lush, 10 Ch.D. 


[b] “The meaning . . . goes 
beyond the expenses connected with 
the will.’—In re Clemow, [1900] 2 
Ch. 182, 190 [cit In re Prince, [1898] 
22Chy 225522284 


[ec] “Administration expenses” 
compared and distinguished.—In re 
Clemow, [1900] 2 Ch. 182, 191; In re 
Prinee, [1898] 2 Ch. 225, 228; Sharp 
v. Lush, 10 Ch.D. 468, 471. Adminis- 
tration expenditures see Executors 
and Administrators §§ 513-558. 


[d] Testament not indispensable. 
—In construing a testator’s direction 
for the payment of “my widow’s fu- 
neral and testamentary expenses,” 
the court said: ‘‘The first point ar- 
gued is that the expression ‘testa- 
mentary expenses’ can have no appli- 
cation at all here, inasmuch as the 
lady, died intestate and there 
cannot be expenses of a testament 
where no testament existed. That is 
a strong etymological argument. I 
may dispose of it on two different 
grounds, either of them to my mind 
satisfactory.” In re Clemow, [1900] 
2 Ch. 1825 <189. 


66. In re Kortright’s Hstate, 85 A. 
109, 237 Ba. —138, 142) Leit Wild v. 
Stanham, [1900] 2 Ch. 648, 653; In 
re Clemow, [1900] 2 Ch. -182; 195]; 
Spencer v. Turner, [1911] 1 Ch. 206, 
212. See Shelley v. New South Wales 
Deaf, ete., Inst., [1919] A.C. 650, 656; 
Bees v. Avery, [1913] 1 Ch. 208, 

5: 


[a] Estate duty held “testamen- 
tary expense.”—(1) “Having arrived 
at the conclusion that the court could 
not have refused to treat probate 
duty as a testamentary expense, I 
cannot avoid saying that estate duty 
which takes its place is also a testa- 
mentary expense.” In re Clemow, 
[1900] 2 Ch. 182, 195 [quot In~—re 
Kortright’s Estate, 85 A. 109, 237 Pa. 
138, 142, and cit Wild v. Stanham, 
[1900] 2 Ch. 648, 653]. (2) “The ordi- 
nary estate duty on personalty is in- 
cluded in the expression ‘testamen- 
tary expenses’ because it is equiva- 
lent to probate duty.” Spencer v. 
Turner, [1911] 1 Ch. 206, 212. (3) 
Where a woman domiciled in England 
died possessed of personal property 
in England and Pennsylvania, and left 
two wills, one disposing of her Penn- 
sylvania property and the other of her 
English property, and the latter pro- 
vided that testamentary expenses and 
the duty on all legacies bequeathed 


an administrator with the will annexed, or a guardian 
who is designated by a will, or by any competent 
authority, to execute a trust created by a will;71 and 
it includes such an executor or administrator where 


free of duty should be paid out of the 
English property, the estate duty pay- 
able to the British government under 
St. 57 and 58 Vict. c 30, held to be 
a “testamentary expense” payable out 
of the English property alone. In re 
Kortright’s Estate, supra. 


“Estate duty” see Taxation § 2342. 


67. In re Kortright’s Estate, 85 A. 
109, 237 Pa. 138, 142; Spencer v. Tur- 
ner, [1911] 1° Ch. 206;%2212; - In “re 
Clemow, [1900] 2 Ch. 182, 195. 


[a] Probate duty held “testamen- 
tary expense.”—‘“‘The court could not 
have refused to treat probate Guty as 
a testamentary expense.” In re Clem- 
ow, [1900] 2 Ch. 182, 195 [quot In-re 
Kortright’s Hstate, 85 A. 109, 287 Pa. 
138, 142]. 


“Probate duty” 50 C.J. p 423. 
also Taxation § 2342. 


O’Grady v. Wilmot, [1916] 2 
A.C. 231, 258; Spencer v. Turner, 
[1911] 1:'‘Ch. 206, 212 [cit and foll 
cine v. Williams, [1911] 1 Ch. 188, 


See 


69. Spencer v. Turner, [1911] 1 Ch. 
206, 212. 
70. Executor also acting as testa- 


mentary trustee see Executors and 
Administrators § 2429 (extra compen- 
sation). 


“Trustee” see Trusts [39 Cyc 19]. 


71. See Surrogate’s Court Act (N. 
Y. L. [1920] ¢ 928) § 314, subd 6; 3 
Y. Code Civ. Proc. § 2514 subd 6 [quot 
Runk v. ‘Thomas, 123 N.¥.S. 523) 526, 
138 App.Div. 789 (rev 94 N.E. 363, 200 
N.Y. 447, and omitting the words from 
“except” to “guardian” inclusive in 
quotation); Matter of Clinton, 42 N. 
Y.S. 674, 12 App.Div. 132, 135; Matter 
of Hazard, 4 N.Y.S. 701, 51 Hun 201, 
202 (also omitting from “except” to 
“suardian,”’ inclusive in quotation); 
In re Valentine, 23 N.Y.S. 289, 291, 
1 Misc. 491, 1 Pow.Surr. 310; Matter 
of Clark, 5 Redf.Surr. (N.Y.) 466, 
468]. See also Matter of Hawley, 10 
N.E. 352, 104 N.Y. 250, 263. 


[a] What constitutes.—‘“‘To con- 
stitute a testamentary trustee it is 
necessary that some express trust be 
created by the will. Merely calling 
an executor or guardian a trustee 
does not make him such. Every ex- 
ecutor and every guardian is, in a 
general sense, a trustee, for he deals 
with the property of others confided 
to his care. But he is not a trustee in 
the sense in which that term is used 
in courts of equity and in statutes.” 
In re Hawley, 10 N.E. 352, 104 N.Y. 
250, 261. 


[b] “Guardians appointed by sur- 
rogates” distinguished.—Matter of 
Hawley, 10 N.H. 352, 104 N.Y. 250, 
265. 


[ec] “Testamentary guardian” dis< 
tinguished.—Matter of Hawley, 10 N. 
HW, 352, 104 N.Y. 250, 265., 


“Pestamentary guardian” - 
Guardian and Ward § 10. 


see 


826 [62 C.J.] 


he is acting in the execution of a trust created by 
the will, which is separable from his functions as 


executor or administrator.‘ 


Other phrases: “Testamentary character,”’* “tes- 
“testamentary  disposi- 


tamentary condition,’’** 


TESTAMENTARY 


nt2784 
ment, 


tion,”?® “testamentary effect,”"° “testamentary fidu- 


72. N. Y. Code Civ. Proc. § 2514 
subd 6 [quot Matter of Clinton, 42 
N.Y.S. 674, 12 App.Div. 132, 135; In 
re Valentine, 23 N.Y.S. 289, 291, 1 
Misc. 491, 1 Pow.Surr. 310; Matter 
of Clark, 5 Redf.Surr. (N.Y.) 466, 
468]; Surrogate’s Court Act (N. Y. L. 
[1920] c 928) § 314 subd 6 [quot In 
re Murray’s Will, 220 N.Y.S. 395, 397, 
128 Mise. 798 (omitting ‘“such’’)]. 


[a] Held testamentary trustee.— 
Where testator directed his executor 
to sell certain real estate, and invest 
the proceeds, and pay the income to 
testator’s daughter, he was held to 
be a “testamentary trustee’ within 
N. Y. Code Civ. Proc. § 2514 subd 6. 
In re Valentine, 23 N.Y.S. 289, 291, 
1 Misc. 491, 493, 1 Pow.Surr. 310. 


[b] “Executor” distinguished.— 
Matter of Hawley, 10 N.E. 352, 104 
N.Y. 250, 268. See Matter of Ander- 
son, 5 N.Y.Leg.Obs. 302, 303. 


73. Chestnut St. Nat. Bank v. Fi- 
delity Ins., etc., Co., 40 A. 486, 186 Pa. 
333, 339, 65 Am.S.R. 860; Jones v. 
Jones, (Tenn.) 43 S.W.(2d) 205, 208. 


- [a] Test of testamentary charac- 
ter.—(1) “A paper, instrument, dock- 
et, gift, appointment, etce., is said to 
be ‘testamentary’ when it is writ- 
ten or made so as not to take effect 
until after the death of the person 
making it, and to be revocable and to 
retain the property under his control 
during his life, although he may have 
believed that it would operate as an 
instrument of a different character.” 
Black L. D. [quot Benson v. Benson, 
256 P. 912, 914, 125 Okl. 151, 154, 62 
A.L.R. 935]. (2) “An instrument is 
not testamentary merely because ac- 
tual enjoyment under it is postponed 
until after the donor’s death.” i Jar- 
man Wills p 27 [quot Cribbs v. Walk- 
er, 85 S.W. 244, 246, 74 Ark. 104]. To 
same effect Bunch v. Nicks, 7 S.W. 
563, 50 Ark. 367, 376. (8) “Any writ- 
ing, however informal it may be, with 
the expressed intent of giving a 
posthumous destination to the mak- 
er’s property, is testamentary in char- 
acter.”” Ga Nun v. Palmer, 144 N.Y.S. 
457, 459, 159 App.Div. 86. See also 
Deeds § 6; Wills [40 Cyc 1085]. 


74 Matter of Wheeler, 8 N.Y.Leg. 
Obs. 378, 380. 


[al Defined.—‘‘A testamentary 
condition is a future and uncertain 
event upon the existence of which 
the testator has made his bounty to 
depend.” Matter of Wheeler, 8 N.Y. 
Leg.Obs. 378, 380 [cit 13 Pothier 
Pandectes p 265]. 


75. 1 Alexander Wills pp 25, 26 
[quot Adams v. Foley, 173 N.E. 197, 
198, 36 OhioApp. 295]; Cribbs v. 
Walker, 85 S.W. 244, 246, 74 Ark. 104; 
Barnum v. Reed, 26 N.E. 572, 136 Ill. 
388, 398; Ga Nun v. Palmer, 144 N. 
Y.S. 457, 459, 159 App.Div. 86; Dief- 
endorf v. Diefendorf, 8 N.Y.S. 617, 
619,56 Hun 6389 [aff 30 N.E. 375, 132 
N.Y. 100]; Condry v. Coffey, (Tenn.) 
43 S.W.(2d) 928, 930; Rhines v. 
Young, 166 P. 642, 97 Wash. 487, 439; 
Hill v. Hill, 35 P. 360, 7 Wash. 409, 
410. See Chestnut St. Nat. Bank v. 
Fidelity Ins. Co., 40 A. 486, 186 Pa. 
333, 339, 65 Am.S.R. 860; Frederick's 
Appeal, 52 Pa. 338, 341, 91 Am.D. 159. 


[a] Phrase construed.—(1) “A 
testamentary disposition of property 


is one which is not to take effect un- 
less the grantor dies; nor until that 
event.” Diefendorf v. Diefendorf, 8 
N.Y.S. 617, 619, 56 Hun 639 [aff 30 
N.E. 375, 132 N.Y. 100, and cit Just. 
Paud.Lib, 29 tit 6c 2]. (2) “The term 
‘testamentary disposition’ is used in 
both the law of the property rights 
of married persons (Code 1881, § 
2411), and in the law of descent of 
real property (Id. § 3303; Gen, Stat. 
§ 1481), but the meaning is ‘disposi- 
tion by will.’’”’ Hill v. Hill, 35 P. 360, 
7 Wash. 409, 410. (3) “A disposition 
of property to take effect after the 
grantor’s death is testamentary and 
is therefore revocable.” Chestnut St. 
Nat. Bank v. Fidelity Ins. Co., 40 A. 
486, 186 Pa. 333, 339, 65 Am.S.R. 860 
[quot Frederick’s Appeal, 52 Pa. 338, 
3415 91 Am:D, 159]. /(4)e Ee the gift 
does not take effect as an executed 
and completed transfer to the donee, 
either legal or equitable, during the 
life of the donor, it is a testamentary 
disposition, good only when made by 
a valid will.” Barnum v. Reed, 26 
N.E. 572, 136 Ill. 388, 398. (5)-‘“‘That 
has. been termed a ‘testamentary dis- 
position’ which is contained in ‘an 
instrument by which a person makes 
a disposition of his property to take 
effect after death.’’’ Ga Nun v. Palm- 
er, 144 N.Y.S. 457, 459, 159 App.Div. 
86 [quot Jarman Wills p 11]. (6) 
“The legal declaration of a man’s in- 
tentions of what he wills to be per- 
formed after his death.” Ga Nun v. 
Palmer, supra [quot Langdon v. As- 
tor’s.. kox’rs, 16> N.Y. 9.49) u(being. 
Blackstone’s definition of ‘“‘will’’)]. 


[b] Held “testamentary disposi- 
tion.’’—Instrument signed and deliv- 
ered to plaintiff by one living with 
her, providing that the plaintiff 
should care for the maker “so long 
as she lives,’ and that the maker 
would pay plaintiff $70 a month for 
the support of the house, and that at 
her death plaintiff should have $20,- 
000 to be found at a safe deposit 
company, that plaintiff should take 
keys and distribute the packages in 
the box as they were marked, and that 
all the clothing, silver, and everything 
in the house should be plaintiff's, ex- 
cept as to the provision for support 
during the maker’s life and for pay- 
ment therefor, held a “testamentary 
disposition.” Ga Nun vy. Palmer, 144 
N.Y.S> 457, 459, 159° App. Div. 86. 


[c] Held not testamentary dis- 
position.— Delivery of a deed to the 
grantor’s agent to be delivered to 
the grantee on the grantor’s death 
held not a valid ‘“‘testamentary dispo- 
sition” of the land in view of Rem. 
Code (1915) § 13820, prescribing the 
manner of making wills. Rhines v. 
Teen 166 P. 642, 643, 97 Wash. 487, 


“Gift” distinguished see Gifts § 11. 


76. Condry v. Coffey, (Tenn.) 43 
S.W.(2d) 928, 930; Jones v. Jones, 
(Tenn.) 48 S.W.(2d) 205, 208. 


77. In re Galloway, 248 N.Y.S. 153, 
155, 189 Misc. 183. See also Testa- 
mentary Trustee supra notes 70-72. 


78. Thompkins v. Randall, (Va.) 
150 S.B. 249, 250. 


[a] Not essential to validity.— 
“All the authorities hold, indeed it is 
very clear, that it is not necessary to 
the validity of a will that it should 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ciaries,”77 “testamentary form, 
gifts,”7® “testamentary heir,”*° “testamentary inca- 
pacity,” “testamentary in character,’’*? “testamen- 
Gaeye tee aes 
“testamentary 


278 “tostamentary 


nature,”®? “testamentary instru- 
intent,”’®> “testamentary 


have a testamentary form.’”’ Thomp- 
kins v. Randall, (Va.) 150 S.E. 249, 
250. See also Wills [40 Cyc 1091]. 


79. State v. Eldodt, (N.M.) 267 P. 
55, 56. See Benson v. Benson, 256 P. 
912; 125 Okl. 151, 154, 62 A.L.R. 935; 
Johnson v. Colley, 44 S.E. 721, 101 
Va. 414, 417, 99 Am.S.R. 884. 


[a] “Gifts causa mortis” distin- 
guished.—Johnson v. Colley, 44 S.E. 
721, 101 Va. 414, 417, 99 Am.S.R. 884. 


8s0. See Heir § 45. 


81. Smarr v. Smarr, (Mo.) 6 S.W. 
(2a) 860, 865; Crum v. Crum, 132 S. 
W. 1070, 10738, 231 Mo. 626. See also 
Wills [40 Cyc 1004-1018]. 


82. Lewis v. Curnutt, 106 N.W. 
914, 916, 130 Iowa 423; Ga Nun v. 
Palmer, 144 N.Y.S. 457, 459, 159 App. 


Div. 86; Condry v. Coffey, (Tenn.) 
43 S.W.(2d) 928, 929; Thompkins v. 
Randall, (Va.) 150 S.E. 249, 250; 


Young v. O’Donnell, 224 P. 682, 129 
Wash. 219, 228. 


83. Bunch v. Nicks, 7 S.W. 5638, 50 
Ark, 367, 376; Niccols v. Niccols, 143 
P. 712, 168 Cal. 444, 446; Nichols v. 
Emery, 41 P. 1089, 109 Cal. 323, 329, 
50 Am.S.R. 438; Jones. v. ‘ Jones, 
(Tenn.) 43 S.W.(2d) 205, 207; Young 
Nee gna 224 P. 682, 129 Wash. 

» 224, 


{a] “The essential characteristic 
of an instrument testamentary in its 
nature is, that it operates only upon 
and by reason of the death of the 
maker. Up to that time it is ambula- 
tory.”’” Nichols v. Emery, 41 P. 1089, 


109 Cal. 323, 329, 50 Am.S.R. 43 [quot - 


Niccols v. Niccols, 143 P. 712, 168 Cal. 
444, 446 (quot Young v. O’Donnell, 224 
P. 682, 129 Wash. 219, 224)]. 


84. Condry v. Coffey, (Tenn.) 43 
S.W. (2d) 928, 930; Jones v. Jones, 
(Tenn.) 43 “S.W.(2d) 205, 207; Mce- 
Lean v. McLean, 6 Humphr. (Tenn.) 
452, 454; Young v..O’Donnell, 224 P. 
682, 129 Wash. 219, 222; Templeton 
v. Butler, 94 N.W. 306, 117 Wis. 455, 
458. See Niccols v. Niccols, 143 P. 
712, 168 Cal. 444, 446; Nichols v. Em- 
ery, 41 -P, 1089; 109. Gal. 323.329) 60: 
Am.S.R. 43; Benson vy. Benson, 256 P. 
912, 125 Okl. 151, 154, 62 A.L.R. 935. 


[a] Defined.—‘‘One which declares 
the present will of the maker as to 
disposal of property after his death, 
without attempting to declare or cre- 
ate any rights therein prior to such 
event.” Templeton v. Butler, 94 N.W. 
306, 117 Wis. 455, 458. 


[b] Validity independent of intent. 
—‘It must be further observed, that 
it is not necessary for the validity 
of a testamentary instrument, that 
the testator should intend to perform, 
or be aware that he had performed, a 
testamentary act.” McLean y. Me- 
Lean, 6 Humphr. (Tenn.) 452, 454 
[quot Jones vy. Jones, (Tenn.) 43 S.W. 
(2d) 205, 207 (quot Condry v. Coffey, 
(Tenn.) 43 S.W.(2d) 928, 930)]. 


[c] “Deed” contrasted.—Young y. 
O’Donnell, 224 P. 682, 684, 129 Wash. 
219, 222. See Niccols v..Niccols, 143. 
P. 712, 168 Cal. 444, 446 (trust deed). 
See also Deeds § 6. 


85. Cribbs v. Walker, 85 S.W. 244 
246, 74 Ark. 104; : 
41 5P. 10897109 Caleg23) «832. 5 0A 
S.R. 43; McLean v. McLean, 160 N. 


— 


Nichols vy. Emery, 


. 


mind,”*® “testamentary paper,”®? “testamentary pro- 
vision,”*> and “testamentary trustees and guard- 


ians.’’89 


TESTAMENTARY CAPACITY.°° 


TESTAMENTARY CLASS.°1 


TESTMENTARY—TESTATE 


TESTAMENTUM EST TESTATIO 
FACTA NULLO PRASENTE METU PERICULI, 
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MENTIS, 


SED COGITATIONE MORTALITATIS.? 


TESTAMENTUM EST VOLUNTATES NOSTRA 


JUSTA SENTENTIA, DE EO QUOD QUIS POST 
MORTEM SUAM FIERI VELIT.*® 


TESTAMENTARY EXPENSES.®? 


TESTAMENTARY GUARDIAN.?3 


TESTAMENTARY POWER.°* 


TESTAMENTARY TRUSTEE.®5 


TESTAMENTARY TRUSTS.°¢ 


TESTAMENTO.®* In Spanish law, a testament.?8 


A Latin term,! of the civil 
law,” meaning a last will; a testament;? a will;4 
and occurring as the introductory word in several 


TESTAMENTUM.®® 


maxims,° and phrases.*® 


Wiss) 19495. 953) 172 App. Div.) | 152) 
Thompkins vy. Randall, (Va.) 150 S.E. 
249, 251. See also Animus testandi 
parr p 192 note 5 [x]; Wills [40 Cyc 


[a] Phrase construed.—(1) ‘Tes- 
tamentary intent really means a pur- 
pose to make a will ‘according to its 
Statutory effect.’’"" McLean y. Mc- 
Lean, 160 N.Y.S. 949, 953, 174 App. 
Div. 152. (2) The phrase “means that 
the writing offered for probate must 
have been executed by the testator 
with the intent that such writing take 
effect as his last will.” Thompkins 
y. Randall, (Va.) 150 S.E. 249, 251. 


86. Smarr v. Smarr, (Mo.) 6 S.W. 
(2d) 860, 863; Crum vy. Crum, 132 S. 
W. 1070, 231 Mo. 626, 638. 


[a] hack of testamentary mind 
described.—‘“‘If a person has not mind 
and memory enough to understand 
the ordinary affairs of life; the value, 
extent and nature of his property; 
the number and names of the persons 
who are the natural objects of his 
bounty; their capacity and 
necessity; . « a mind so afflict- 
ed with weakness and limitations is 
not a testamentary mind.” Crum v. 
Crum, 132 S.W. 1070, 1073, 231 Mo. 
626, 638 [quot Smarr v. Smarr, (Mo.) 
6 S.W.(2d) 860, 863]. See also Wills 
[40 Cye 1004-1018]. 


87. Cribbs v. Walker, 85 S.W. 244, 
245, 74 Ark. 104; Langdon v. Astor’s 
Executors, 16 N.Y. 9, 23. See Benson 
vy. Benson, 256 P. 912, 125 Okl. 151, 
154, 62 A.L.R. 935. 


Deed distinguished from “testa- 
wnentary paper” or will see Deeds § 6 
text and note 46; Wills [40 Cyc 1085]. 


88. Lewis v. Curnutt, 106 N.W. 
914, 916, 130 Iowa 423. 


[a] “A valid testamentary provi- 
sion is a provision made by will, duly 
executed in substantial conformity to 
Jaw. It speaks, and is_intended to 
speak from the date of the death of 
the testator, and not earlier. Until 
that time the title, legal and equita- 
ble, remains unchanged in the testa- 
tor, and he may sell, convey and dis- 
pose of the same as fully and com- 
pletely as if no will had ever been 
made by him. No right, title, or in- 
terest of any kind in the thing be- 
queathed passes to the devisee or leg- 
atee until the death of the testator, 
and not then if it appears that he 
has disposed of the devise or bequest 
during his lifetime.” Lewis v. Cur- 
nutt, 106 N.W. 914, 916, 130 Iowa 423. 


89. Runk v. Thomas, 123 N.Y.S. 
523, 527, 138 App.Div. 789 [rev 94 N. 


TESTAMENTUM OMNE MORTE CONSUMMA- 


TUM.°® 


TESTARI. In the civil law, to attest;1° to de- 
clare,‘ publish!? or make known?? a thing before 
witnesses;'* to testify;1° also to make a will.1¢ 


TESTATE.?7 


A deceased person who died leav- 


ing a will;18 the condition of a person who dies 
leaving a will,t® or of one who leaves a valid will 
at his death;?° the opposite of “intestate” but much 
less frequently used.?+ 


A phrase: “Testate or intestate.”22 © 


E. 363, 200 N.Y. 447]. 
90. See Wills [40 Cyc 997]. 


91. See Testamentary ante text 
and note 62; Wills [40 Cyc 1473]. 


92. See Testamentary ante text 
and notes 63-69. 


93. See Guardian and Ward § 10. 


94. See Powers § 13 text and note 
71; Wills [40 Cye 1820-1837]. 


95. See Testamentary ante text 
and notes 70-72; Wills [40 Cyc 1762-— 
ETS Te 

96. See Wills [40 Cyc 1727-1820]. 


97. See Testament ante and cross 
See a thereunder; Testamentum 
post. A 


[a] “From Latin ‘testamentum.’ ” 
—Burrill L. D. 


98. Burrill L. D. 


[a] “Testamento abierto.”—An 
open testament; one dictated “viva 


voce.” Burrill L. D. [cit Schmidt Civ. 
L. 214]. s 
[b] “estamento cerrado.”—A 


close testament; one made in secret. 
ae L. D. [cit Schmidt Civ. L. 


99. See Testament ante; 
mentary ante. 


1. Hubbard v. 
(N.Y.) 148, 153. 


2. Adams v. Foley, 173 N.E. 197, 
198, 36 OhioApp. 295. 


[a] “Testamentum or testament 
is the term we find exclusively used 
in the old Civil Law and by its early 
writers.” 1 Alexander Wills pp 25, 
26 [quot Adams vy. Foley, 173 N.E. 
197, 198, 36 OhioApp. 295]. 


3. Black L. D. 


“Testament” see Wills 
995]. 


“Will” see Wills [40 Cyc 995, 996]. 


4 Hubbard vy. Hubbard, 12 Barb. 
(N.Y.) 148, 153. 


a] “A will . . . is in Latin 
called ‘testamentum.’ ”’—7 Bacon Abr. 

299 tit Wills and Testaments, A 
Lait Hubbard vy. Hubbard, 12 Barb. 
(N.Y.) 148, 153]. 


[b] “will” compared.—“The ex- 
pression ‘will’ is of English or Saxon 
origin and its use is confined to those 
countries where English jurispru- 
dence prevails either directly or as 
the foundation of the law.” Adams 
v. Foley, 173 N.E. 197, 198, 36 Ohio 
App. 295 [quot 1 Alexander Wills pp 


Testa- 


Hubbard, 12 Barb. 


[40 j Cyc 


25, 26]. 

5. See Maxims post. See also 
maxims beginning ‘“Testamenta”’ 
ante. . 


6. See phrases infra this note. 


[a] “Testamenti factio.”—In the 
civil law, the ceremony of making a 
testament, either as testator, heir, 
or witness. Black L. D. 

[b] “Testamentum - inofficiosum.” 
—In the civil law, an inofficious tes- 
tament. Black L. D. 

“Inofficious or undutiful will” see 
Wills [40 Cyc 996]. 

7 A maxim meaning “A will is a 
witnessing of the mind, made in view 
of the uncertainty of human life, but 
in no present fear of danger.” Mor- 
gan Leg. Max. [cit Coke Litt. p 322]. 

8 A maxim meaning “A testament 
is the just expression of one’s will 
concerning that which one wishes 
done after his death.” Peloubet Leg. 
Max. [cit Dig. 28, 1, 1]. ; 

9. A maxim meaning “Hyery will 
is completed by death.” Bouvier L. 
D. [cit Coke Litt. p 232]. 

[a] Another form of the maxim.— 
“YTestamentum omne morte consum- 
matur.” Every will is perfected by 
death. A will speaks from the time 
of death only. Black L. D. [cit Coke 
Litt. p 232]. 

10. Black L. D. [cit Calvin]. 

“Attest” 6 C.J. p 551. 

11. “Declare” 18 C.J. p 29. 

12. “Publish” 51 C.J. p 88. 


13. “Make known” 38 C.J. p 341 
text and note 10. 


14. Black L. D. [cit Calvin]. 

15. Black L. D. [cit Calvin]. 
“Testify” post. 

16. Burrill L. D. [cit Calvin Lex.]. 
“Will” see Wills § 1. 


17. See Testacy ante. 
testate 33 C.J. p 477. 


18. Bouvier L. D. [quot In re Man- 
att, (lowa) 239 N.W. 524, 526]. 


19. Bouvier L. D. [quot In re Man- 
att, (Iowa) 239 N.W. 524, 526]. 


20. Bouvier L. D. [quot In re Man- 
att, (Iowa) 239 N.W. 524, 526]. 


21. Burrill L. D. [cit Compher y. 
Compher, 25 Pa. 81, 338]. 


“Intestate” 33 C.J. p 477. 


22. Compher v. Compher, 25 Pa. 31, 
33. 


See also In- 
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TESTATIO MENTIS. The witness of a man’s 


“mnind.?3 


TESTATOR.?* 


TESTATORIS ULTIMA VOLUNTAS EST PER- 
IMPLENDA SECUNDUM VERAM INTENTION- 


EM SUAM.25 
TESTATRIX.?° 
TESTATUM. 


issued.28 
TESTE.?° 
TESTES.3° 


In conveyancing, that part of a 
deed which commences with the words, “This inden- 
ture witnesseth.”27 In practice, the name of a clause 
inserted in a writ of capias, or execution, when it 
is issued after the return of “non est inventus, 
“nulla bona” to a previous writ, but to the sheriff 
of a different county; reciting the former writ and 
that it is “testified” (‘“testatum est,” in the old 
forms,) that the defendant lurks or wanders, or has 
goods in the county to which the second writ is 


-MITTUM.*? 


ee eee 


TESTATIO MENTIS—TESTIFY 


TESTES PONDERANTUR, NON NUMERAN- 


TUR.*? 


TESTES QUI POSTULAT DEBET DARE EIS 
SUMPTUS COMPETENTES.* 


TESTIBUS DEPONENTIBUS IN PARI NU- 
MERO DIGNIORIBUS EST CREDENDUM.** 


BS 


” or 


TESTIBUS, NON TESTIMONIS, CREDENDEM 


TESTIFY.°¢ The word ordinarily means the mak- 
ing of any statement under oath?’ in a judicial pro- 
ceeding ;** to ‘bear witness®® to;4° to be examined 
as a witness under oath or affirmation;41 to give 
evidence*? or testimony*® of, or in regard to a case 
depending before a court or tribunal;** to make 
a solemn declaration on oath or affirmation for the 
purpose of establishing or making proof of some 
fact,*® under oath or affirmation, before a tribunal, 


court, judge, or magistrate, for the purpose of prov- 
ing some fact,*® or verbal or written, to establish 
some fact;47 to make a statement or declaration in 


TESTES LUPINARES IN RE LUPINARI AD- 


23. 7 Bacon Abr. p 229 tit Wills 
and Testaments, A [quot Hubbard v. 
Hubbard, 12 Barb. (N.Y.) 148, 153 (in 
defining will)]. 


24. See Wills [40 Cye 995 text ana 
note 19). 


[a] “Intention of the testator.”— 
In re McCafferty’s Will, 254 N.Y.S. 
789, 795, 142 Misc. 371. See also Tes- 
tamentary ante note 85; Wills [40 
Cye 13886-1395 (as controlling con- 
struction of will)]. 


{[b] “estator’s legal intention.”— 
McLean y. Mclean, 160 N.Y.S. 949, 
953, 172 App.Div. 152. 

25. A maxim meaning “The last 


will of a tesia‘or is to be thoroughly 
fulfilled according to his real inten- 


tion.” Black L. D. [cit Coke Litt. p 
322]. 

26. See Wills [40 Cyc 995 text and 
note 20]. 

27. Black L. D. 

28. Burrill L, D. [cit 2 Blackstone 


Comminp 283;5°L) Tidd, Pr. -p.128; ..2 
Tidd Pr. p 1022]. ; \ 


[a] Hence, “the name of a writ 
which is issued by the court of one 
county to the sheriff of another coun- 
ty in the same state, when the de- 
fendant cannot be found in the coun- 
ty where the court is located; for ex- 
ample, after a judgment has been ob- 
tained and a ‘ca. sa.’ has been issued, 
which has been returned ‘non est in- 
ventus’, a ‘testatum ca. sa.’ may be 
issued to the sheriff of the county 
where the defendant is.’”’ Bouvier L. 
D. [cit Viner Abr. ‘‘Testatum” 259]. 


[b] “Yestatum writ.’—In prac- 
tice, a writ containing a “‘testatum” 
clause; such as a “‘testatum capias,” 
a “testatum fi. fa.,” and a “testatum 
Cas sac) eblackwL,. D- 


29. See Executions §§ 192, 
Process § 44. 

30. See Testis post. 

31. A maxim meaning “Prostitutes 
are competent witnesses in a matter 


concerning a brothel.” Morgan Leg. 
Max. [cit Godb. 37]. 


32. A maxim meaning ‘Witnesses 
are weighed, not numbered.” Morgan 


193; 


Leg. Max. [cit Wharton Leg. Max.]. 


{a]_ Approved in: Re Howell, 
Ont.W.N. 47. 


33. A maxim meaning ‘Whoever 
demands witnesses, must find them 
in competent provision.” Peloubet 
Leg. Max. [cit Jur.Civ.]. 

84 A maxim meaning “When the 
number of witnesses is equal on both 
sides, the more worthy are to be be- 


17, 


lieved.” Bouvier L. D. [cit 4 Coke 
Inst. p 279]. 
35. A maxim meaning “Credence 


is to be given to the witnesses, not 
to the testimony.” Peloubet Leg. 
Max. [cit Trayner Leg. Max.]. 


86. See Testimony post, and cross 
references thereunder. 


37. “Oath” see Oaths and Affirma- 
tions §§ 1, 2. 


38. State v. Murphy, 107 N.W. 470, 
128 Wis. 201, 213 [quot Osborne v. 
our an sta 282 S.W. 762, 214 Ky. 

’ 8 J 


[a] Not limited to truth.—‘‘Anoth- 
er suggestion is made to the effect 
that, unless.the witness tells the 
truth, he cannot be said to testify 
concerning that of which he speaks. 
This would involve a highly technical 
and unusual meaning for the word 
‘testify.’’”’ State v. Murphy, 107 N. 
W. 470, 128 Wis. 201, 213. 


39. Worcester D. [quot O’Brien v. 
State, 25 N.E. 137, 125 Ind. 38, 44, 9 
L.R.A. 323]. 


40.. State v. Robertson, 1 S.E. 443, 
2OeS C1175 11/20: 


41. Gannon y. Stevens, 13 Kan. 447, 
459 [cit Bouvier L. D.; Burrill L. D.; 
Webster D.; Worcester D.]. 


“Affirmation” see Oaths and Affir- 
mations § 8. 


42. Worcester D. [quot O’Brien v. 
State, 25 N.E. 187, 125 Ind. 38, 44, 9 
L.R.A. 823]; Mudge v. Gilbert, 43 
How.Pr. (N.Y.) 219, 221 [quot Bone- 
steel v. Lynde, 8 How.Pr. (N.Y.) 226, 
233 (aff 8 How.Pr. 852)]; State v. 
pouerteuEs oh rsh! ohamec © Spee a ons @lypinn la i a 


_ [a] In construing statute, declar- 
ing that a party to an action may be 


/ 


examined as a witness and subjected 
to the same rules of examination as 
any other witness, to testify either 
at the trial, or conditionally, or upon 
commission, it is said: “To testify 
is to give evidence and the reasonable 
and just interpretation of the words 
requires that he give evidence in the 
same manner as other witnesses are 
bound to do.” Bonesteel v. Lynde, 8 
How.Pr. (N.Y.) 226, 233 [aff 8 How. 
Pr. 352, and quot Mudge v. Gilbert, 43 
How.Pr. (N.Y.) 219, 221]. 


“Evidence” see Evidence § 1. 


43. Worcester D. [quot O’Brien v. 
State, 25 N.E. 187, 125 Ind: 38, 44, 9 
L.R.A. 323]; State v. Robertson, 1 S. 
E. 443, 26 S.C. 117, 120. 


“Testimony” post. 


44 Worcester D. [quot O’Brien v. 
State, 25 N.E. 187, 125 Ind. 38, 44, 9 
L.R.A. 323). 


45. Webster D. [quot Nash _ v. 
Hoxie, 18 N.W. 408, 59 Wis. $54, 382]. 


46. Burrill L. D.; Worcester D. 
{both quot O’Brien vy. State, 25 N.E. 
137, 125 Ind. 38, 44, 9 L.R.A. 323]. 
See State v. Murphy, 107 N.W. 470, 
128 Wis. 201, 218. 


47. Webster D. [quot Case v. 
James, 63 N.W. 287, 90 Wis. 320, 322 
(quot Ex p. Welborn, 141 S.W. 31, 34, 
237 Mo. 297, 305 [quot Osborne v. 
Commonwealth, 282 S.W. 762, 214 Ky. 
84, 85])]. See Buckingham v. Bar- 
num, 30 Conn. 358, 359. 


[a] Applicable to affidavit.— 
Where “affidavit”? was made by ac- 
cused’s wife and read by the judge as 
the basis of a search warrant, it was 
held that she “testified” against her 
husband within the meaning of Civ. 
Code, § 606 (which forbids wife to 
testify against husband), also §§ 543, 
547, and in view of Const. § 10, search 
warrant was not sufficient to author- 
ize a search. Osborne v. Common- 
wealth, 282 S.W. 762, 214 Ky. 84, 85. 


[b] Not necessarily at trial.—(1) 
“An actual trial is not necessary, oth- 
erwise one could not testify before a 
grand jury.” (Osborne v. Common- 
wealth, 282 S.W. 762, 214 Ky. 84, 85. 
(2) “We do not adopt the argument 
that there is any distinction between 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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confirmation of some fact;#® and it has been held 
to comprehend an intelligent, active performance, 
in which a person, by words or ‘writing, or other com- 
_prehensible signs, communicates facts within his 


own mind to another.*® 


Testifying. 


appearance.®! 


Phrases: “Concerning which he may testify,”®? 
“required to ‘testify,’ 908 “sworn to testify the whole 


truth,”>* “testify as a witness,’>® 


testimony given on the trial itself, 
and testimony taken in the form of 
depositions. There appears to us to 
be no room for doubt that witnesses 
‘testify,’ in the proper sense of the 
term, in both cases.” Buckingham v. 
Barnum, 30 Conn. 358, 359 [cit Ex p. 
eee 141 S.W. 31, 237 Mo. 297, 
oO . 


[ec] “Orally or in writing.’—In 
construing a statute (Rev. St. § 1694), 
whereby “each surety is required to 
‘testify’ to his responsibility,” the 
court said: ‘The word ‘testify’ sig- 
nifies the giving of testimony, wheth- 
er orally or in writing.” Case v. 
James, 63 N.W. 237, 90 Wis. 320, 322 
(holding sureties ‘did literally testi- 
fy before the court commissioner 
through their affidavits’). 


48. Worcester D. [quot O’Brien v. 
State, 25 N.E. 137, 125 Ind. 38, 44, 9 
PORTALS 323 Je 


49. Jacobson v. Jacobson, 14 Daly 
255, 12 N.Y.Civ.Proc. 198, 202. 


50. Burrill L. D. [quot Nash v. 
Hoxie, 18 N.W. 408, 59 Wis. 384, 388]. 


51. Jacobson v. Jacobson, 14 Daly 
255, 12 N.Y.Civ.Proc. 198, 202. 


[a] Appearance for identification 

held not “testifying.’’—Under a stat- 
ute rendering a husband or wife in- 
competent to testify against the oth- 
er upon the trial of an action, etc., 
appearance for identification held not 
to be testifying within the meaning 
of the section, the court saying: ‘‘Un- 
der no legitimate use of language 
could a simple appearance for iden- 
tification be held to be ‘testifying.’ 
The word ‘testify’ comprehends an in- 
telligent, active performance. 
In merely being identified, a person 
is as passive as an inanimate object.” 
Jacobson yv. Jacobson, 14 Daly 255, 12 
N.Y.Civ.Proc. 198, 202. 


52. Heike -v. U.S., 192 F. 83, 87, 
112 C.C.A. 615 (construing immunity 
statute, act of Feb. 11, 1893 ec 83, 27 


Stat. 448 [U. S. Comp. St. (1901) p 
Blo): 
53. Ex p. Welborn, 141 S.W. 381, 


237 Mo. 297, 305. 


[a] Applicable to deposition.—In 
holding deponent, who had testified 
before the grand jury, was not violat- 
ing duty imposed by statute (Rev. St. 
£1909] § 5070) upon grand jury wit- 
nesses not to disclose any fact con- 
cerning which they ‘shall here testi- 
fy, unless lawfully required to tes- 
tify in relation thereto,” by giving his 
deposition, the court said: “Tf the 
deposition is being lawfully taken the 
deponent is lawfully required to tes- 
tify.” Ex p. Welborn, 141 S.W. 31, 
237 Mo. 297, 305, 306. 


54. Western Union Tel. Co. v. Col- 
lins, 25 P. 187, 45 Kan. 88, 91, 10 L.R. 
A. 515, 


[a] “Sworn to testify the truth, 
the whole truth, and nothing but the 
truth,” held not substantially the 
same.—Western Union Tel. Co. v. Col- 


The giving of evidence,®° implying 
an active performance and something more than mere 


TESTIFY—TESTIMONIO 


his behalf.’’&2 


MERANDA.*? 


/ 
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other,”°® “testify for himself,”®? and “ ‘testify’ to 
his responsibility ; 208 
ness,’ ”>® and “testified in his own behalf”;®° and 
also “testifying for himself,”*1 and “testifying in 


also 4 ‘testified’ as a ‘wit- 


TESTIMONIA PONDERANDA SUNT, NON NU- 


TESTIMONIO. In'Spanish-American law, an at- 


“testify for an- 


lins, 25 P. 187, 45 Kan. 88, 91, 10 L.R. 
An 515. 


55. Buckingham vy. 
Conn. 858, 359: 


56. Farris’ Ex’rs v. Blue, (Ky.) 10 
S.W.(2d) 840, 841. 


57. Farris’ Ex’rs v. Blue, supra; 
re ask Robertson, 1 S.E. 443, 26 S.C. 


[a] Accused who elects to testify 
for himself “is subject to the usual 
duties, liabilities and limitations of 
witnesses. His character for 
truth and veracity may be impeached, 
and his testimony may be commented 
on by counsel to the same effect as 
the testimony of other witnesses.” 
State v. Robertson, 1 S.E. 448, 26 S.C. 
fide [quot Wharton Cr. Ev. §§ 429, 


58. Case v. James, 63 N.W. 237, 90 
Wis. 320, 322. 


59. Gannon vy. Stevens, 
447, 5 


60. State v. Mayer, (Wash.) 283 P. 
EL OT 


[a] Held to have so testified.—(1) 
Where accused wrote samples of his 
handwriting, in the presence of the 
jury for comparison by jurymen to 
Show he had not written a disputed 
telegram, the court said: ‘He, in le- 
gal effect, testified in his own behalf 


Barnum, 30 


13 Kan. 


before the jury.’ State v. Mayer, 
CWash.)> 28352. 195;) V9t 2 (2). Nor 
does the fact that [defend- 


ant] was not formally sworn as a 
witness, negative the view that he, in 
legal effect, testified in his behalf 
when he made . these samples 
of his handwriting.” State v. Mayer, 
supra. 


61. Farris’ Ex’rs v. Blue, (Ky.) 18 
S.W.(2d) 840, 841; Jefferson Wood- 
working Co. v. Mercke, 1 S.W.(2d) 532, 
534, 222 Ky. 476; Taylor v. Taylor, 
289 S.W. 305, 306, 217 Ky. 227. 


[a] Under statute governing tes- 
timony regarding oral transaction 
with deceased person.—(1) One, al- 
though party to action, held not tes- 
tifying for himself in giving testimo- 
ny where he is not shown to have an 
interest in the outcome. Taylor v. 
Taylor, 289 S.W. 305, 306, 217. Ky. 
227 [quot Farris’ Ex’rs v. Blue, (Ky.) 
18 S.W.(2d) 840, 841]. (2) One testi- 
fying for corporation, in which he 
was interested, touching upon oral 
transaction with deceased party held 
“testifying for himself’ within in- 
hibition of Civ. Code Pract. § 606 subs 
2, the court saying: “If his testimony 
was for the benefit of the corporation, 
he was testifying for himself.” Jef- 
ferson Woodworking Co. v. Mercke, 
1 S.W. (2d) 532, 534, 222 Ky. 476 [quot 
Farris’ Hx’rs v. Blue, (Ky.) 10 S.W. 
(2d) 840, 841]. (3) “It is well set- 
tled that a shareholder in a corpora- 
tion will not be permitted to testify 
concerning transactions between the 
corporation and a decedent.” Jefferson 
Woodworking Co. v. Mercke, supra. 


tested copy of an instrument;** an authentic copy ;** 
a .second original.®® 


62. Ex p. Welborn, 141 S.W. 31, 
237 Mo. 297, 305. 


63. A maxim meaning ‘Hvidence 
is to’ be weighed, not enumerated.” 
Black L. D. 


[a] Applied in: Wood v. Ander- 
oo 33 Ont.L. 148, 144, 7 Ont.W.N. 


64 Burrill L. D. 


65. Guilbeau v. Mays, 15 Tex. 410, 
414. See Mitchel v. U. S., 9 Pet. (wu. 
So) 67, 27826 9) da. eds 233; Titus v. 
Kimbro, 8 Tex. 210, 219 (“certified 
copy’’). 


“Authentic” 6 C.J. p 862. 
“Copy” 13 C.J. p 933. 


66. Burrill L. D.; Guilbeau  v. 
Mays, 15 Tex. 410, 414; Titus v. Kim- 
bro, 8 Tex. 210, 213, 219; Edwards v. 
James, 7 Tex. 372, 378; Herndon v. 
Casiano, 7 Tex. 322, 332; Smith v. 
Townsend, Dall. (Tex.) 569, 572. 


[a] Properly the second original. 

—“ ‘Testimonio’ - means, lit- 
erally, a copy. But ‘that is not at all 
descriptive of its force and effect in 
evidence. It might be called with 
propriety, the second original, and 
that was formerly and very generally 
its-denomination.” Titus v. Kimbro, 
8 Tex. 210, 222. 


[b] ‘“Testimonio” regarded as 
original—(1) After adverting to 
Aro and Manuel Inst. b 3, tit 7 p 299; 
3_Partidas, tit 19 1.9; Sala Public 
Instr. book 4 and other Spanish works, 
the court said: ‘‘From the authori- 
ties and laws to which we have re- 
ferred, as well as from the facts 
proven in this case, we conclude that 
copies of notarial acts were (at the 
time of the execution of this instru- 
ment) regarded in contemplation of 
law as originals, that they were the 
only evidence of titles which the par- 
ty interested was entitled to retain 
in his possession, and that they are 
properly admissible for all the pur- 
poses which, by the introduction of 
the originals themselves, could be ef- 
fected.” Smith v. Townsend, Dall. 
Ghes) 569, 572 [quot Titus v. Kim- 


-bro, 8 Tex. 210, 212; Herndon v. Casi- 


ano, 7 Tex. 323, 3321. (2) In holding 
a “testimonio” proper instrument to 
be registered in accordance with the 
act of Jan. 19, 1839 (Hart. Dig. art 
2761) making certain copies of instru- 
ments executed in accordance with 
former laws admissible to record, the 
court said: ‘‘But for this last enact- 
ment, it might be contended that a 
testimonio, being only an authentic 
copy, was not required to be recorded. 

. This act leaves no doubt. on 
the subject, that this kind of evidence 
of title also ought to be recorded.” 
Guilbeau v. Mays, 15 Tex. 410, 414. 
(3) “The deeds of confirmation [of 
Indian land sales] were made accord- 
ing to the rules of the civil law adopt- 
ed by Spain, and in force in Florida 
and Cuba. The original is a record, 
and preserved in the office, which can- 
not be taken out; a ‘testimonio’ or 
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TESTIMONY.°’ 


usage, a statement of facts by witnesses.°* 
restricted legal sense, the term is treated elsewhere 


in this work.®® 
Phrases: 


trial of this cause,”"° “by a preponderance of the 
testimony,”*! “by the greater weight of the testi- 


copy is delivered to the party, which 
is deemed to be and is certified as an 
original paper, having all the effect 
of one in all the countries governed 
by the civil law.’’ Mitchel v. U. S., 
CUPS EL LOUES.) kk Teas) 9 vend. 283 
{quot Smith vy. Townsend, Dall. (Tex. ) 
569, 571, and cit Titus v. Kimbro, su- 
pra]. (4) “The testimonio was cloth- 
ed with all the attributes to give it 
the validity of the original.” Titus 
v. Kimbro, 8 Tex. 210, 214. 


[ce] “Certified copy from land of- 
fice” contrasted.—‘That the ‘testimo- 
nio’ is a higher grade of evidence than 
the certified copy from the land Office 
seems to me clear and demonstrable.” 
Titus v. Kimbro, 8 Tex. 210, 213. To 
same effect Herndon y. Casiano, 7 
Tex. 322, 333. 


“Original” 46 C.J. p 1137 text and 


~ notes 11-21. 


“Second” 
notes 21-23. 


67. Appeal and Error §§ 326-3381 
(decisions regarding testimony as ap- 
pealable), §§ 728-750 (necessity of ob- 
jection to), §§ 812—816 (necessity of 
exceptions to), §§ 1519-1522 (specifi- 
eation and assignment of errors re- 
garding), §§ 1753-1763 (as included in 
record), §§ 1830-1841 (incorporating 
in bill of exceptions), §§ 1966-1971 
(incorporating in case made or state- 
ment of facts), §§ 2073-2075 (incor- 
porating in abstract of record), §§ 
2076, 2173 (use of “testimony” in- 
stead of ‘evidence’ in statement that 
all evidence is included). 


Conspiracy § 232 (weight of testi- 
mony of co-conspirator). 


Contracts § 388 (agreement to give 
or suppress). 


Criminal Law, §§ 829-869 (of absent 
witness), § 922 (averment of truth of 
expected testimony), §§ 13844-1463 
(testimony of accomplice or code- 
fendant). 


Depositions §§ 8, 9 (perpetuation of 
testimony), §§ 39-55 (bill in equity to 
perpetuate testimony), §§ 56-60 (bill 
in equity to take testimony de bene 
esse), §§ 61-106 (application for leave 
or commission to take testimony), §§ 
107-112 (order to take testimony), §§ 
182-304 (taking of testimony and re- 
turn or commission). 


Evidence § 11 (testimony defined), §§ 
818-322 (weight of testimony as to 
unsworn statement), §§ 614-623 (sub- 
jects of testimony given as opinion 
of), §§ 625-650 (subjects of testimony 
given as opinion), §§ 736-789 (expert 
testimony). 


Perjury §§ 19-21 (falsity of testi- 
mony). 


Trial [38 Cyc 1326-1469] (reception 
and exclusion of testimony). 


Witnesses [40 Cyc 2182 (necessity 
of giving testimony as affecting right 
to compensation), 2192-2405 (compe- 
tency of witness to give testimony, 
disqualification therefrom and privi- 
lege in connection therewith), 2406— 
2471 (general rules as to taking of 
testimony), 2555 (weighing testimony 
for purpose of impeaching’ witness), 
2579 (conduct of witness in reference 
to testimony as affecting credibility), 


56 C.J. p 1266 text and 


In legal as well as in common 


Delite, Aeaetineny cas oay cet re, ene depositions,” “testimony testified to by him, 


TESTIMONY 


In its 


2581 (conduct inconsistent with testi- 
mony), 2583-2590 (nature, importance, 
and falsity or inaccuracy of testimo- 
ny as bearing on credibility of wit- 
ness) ]. 


“Evidence” compared and distin- 
guished see Evidence § 11 text and 
notes 27-31. : 


“Evidence” sometimes equivalent 
see Evidence § 11 text and note 26. 


68. Clark y. State, 63 S.E. 606, 5 
Ga.App. 605. 


“Statement of fact” 58 C.J. p 1324 
text and notes 12, 13. 


“Witness” see Witnesses [40 Cyc 
2155). 


69. See Evidence § 11. 


70. Guarantee Gold Bond Loan & 
Savings Co. v. Edwards, 104 S.W. 624, 
628,-7 Ind.T. 297; Craggs v. Bohart, 
69 S.W. 931, 934, 4 Ind.T. 4438. 


[a] Insufficient statement in bill 
of exceptions.—The statement in the 
printed record of appeal that ‘‘this 
was all the ‘testimony’ introduced on 
the trial of this cause’ held not the 
equivalent of the statement that ‘‘this 
was all the evidence introduced on 
the trial of this cause,” the court say- 
ing: ‘We cannot consider these as- 
signments of error unless the record 
shows affirmatively that all of the 
evidence introduced upon the trial is 
made a part of the record by a bill of 
exceptions.” Craggs vy. Bohart, 69 S. 
W. 931, 934, 4 Ind.T. 443 [quot Guar- 
antee Gold Bond Loan & Savings Co. 
v. Edwards, 104 S.W. 624, 628, 7 Ind. 
Sas See also Appeal and Error 


71. Zipus v. United Rys. & Blec- 
tric Co. of Baltimore City, 108 A. 884, 
887, 185 Md. 297. 


[a] Instruction on burden of proof 
that the jury must be satisfied ‘by 
the preponderance of the testimony” 
held not erroneous as differing from 
“preponderance of evidence’ where 
from an inspection of the entire ex- 
ception it was clear that the words 
were used synonymously. Zipus v. 
United Rys. & Electric Co. of Balti- 
zane City, 108 A. 884, 887, 135 Md. 


72. Dial v. Gardner, 89 S.E. 396, 
104 S.C. 456, 461. 


_[a] Phrase construed in instrac- 
tion.—An instruction requiring one to 
establish special defenses “by great- 
er weight of the testimony,’ when it 
was necessary to establish them only 
by greater weight of evidence held 
not erroneous, “for the reason that 
the two words ‘testimony’ and ‘evi- 
dence’ are generally used interchange- 
ably.” Dial v. Gardner, 89 S.E. 396, 
397, 104 S.C. 456, 461. 


73. Rex v. Whistnaut, 5 Alta L: 
211, 8 Dom.L.R. 468, 470, 22 West.L.R. 
762, 8 West.Wkly. 486 (construing 
Can. Cr. Code (1906) § 1008 relating 
We rams Ns of child’s testimo- 
ny). 


74. Lauffer v. Eastern Star Tem- 
ae 207 N.Y.S. 292, 295, 210 App.Div. 


[a] “estimony be taken” equiva- 


Miia oe ene 


mony,”7? “testimony admitted by virtue of this 
section,”7® “testimony be perpetuated,”"* “testimony 
be taken,”7® “testimony given,”’® “testimony given 
on the trial itself,”77 “testimony of such deceased 
person,”?® “testimony taken in the form of 


9980 


lent.—Under Civil Practice Act § 295, 
and Rules of Civil Practice, rule 123, 
person claiming legal right and reme- 
dy, who is unable to identify person 
liable as defendant, is on prop- 
er showing entitled to examine wit- 
nesses shown to have some knowl- 
edge or information thereof, and the 
court, in construing the sections, said: 
“We find that the words ‘testimony 
be perpetuated,’ at the end of rule 123, 
are not used to indicate or suggest 
the old examination de bene esse, but 
only to say in other language ‘testi- 
mony be taken.’” Lauffer v. Hastern 
Star Temple, 207 N.Y.S. 292, 295, 210 
App.Div. 619. 


75. Lauffer v. Eastern Star Tem- 
ple, supra. 


As meaning “testimony be perpetu- 
ated” see supra note 74 [a]. 


76. Heike v. U.S., 192 F. 83, 90, 112 
C.C.A. 615. ‘ 


[a] Held not to be such testimony. 
—Statements compiled by employés 
of a corporation from its books and 
records, which were before a grand 


jury and produced to the grand jury- 


by an Officer of the corporation in a 
subpoena duces tecum, held not to con- 
stitute “testimony given’ or docu- 
mentary evidence produced by such 
officer within the meaning of Act Feb. 
25, 1908, ec 755 § 1, 32 St. 904, which 
grants immunity in certain cases to 
a witness ‘fon account of any trans- 
action, matter, or thing concerning 
which he may testify or produce evi- 
dence, documentary or otherwise’; 
the preparation or production of the 
statements in such:ease being the act 
of the corporation, and not of the wit- 


ness. Heike v. U. S., 192 F. 83, 90, 112 
€:C.A;. 615° 
77. Buckingham y. Barnum, 30 


Conn. 358, 360. 


[a] “Testimony taken in the form 
of depositions” not to be distinguish- 
ed.—Buckingham y. Barnum, 30 
Conn. 358, 360. . 


78. Whisler v. Whisler, 89 N.W. 
1110, 117 Iowa 712, 715; In re Brown, 
60 N.W. 659, 661, 92 Iowa 379. 


[a] “Must be confined to his 
sworn testimony taken in his life- 
time before some court or officer in 
due form of law.’’ Whisler v. Whis- 
ler, 89 N.W. 1110, 117 Iowa 712, 715. 


79. Buckingham y. Barnum, 30 
Conn. 358, 360. 

“Testimony given on the trial it- 
self” not to be distinguished see su- 
pra note 77 [a]. 


80. Clark vy. State, 63 S.E. 606, 5 
Ga.App. 605. 


[a]. “Facts testified to by him” 
interchangeable.—‘‘A charge that ‘a 
witness may be impeached by disproyv- 
ing the testimony testified to by him’ 
is not erroneous because of the use 
of the words ‘testimony testified to by 
him’ instead of the words ‘facts tes- 
tified to by him.’ -.-+ To disprove 
the testimony of a witness is to dis- 
prove the ‘facts testified to by him.’ ” 
ee v. State, 63 S.H. 606, 5 Ga.App. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


§ 
j 
4 
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i 
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SA ee ee Ne pee 


“weak testimony.’’85 
TESTING.®¢ 
TESTIS.87 


“testimony under oath,”® “testimony was ‘to a ma- 
terial matter,’ ”’’? “this was all the testimony given 
in the ecase,”** “weakest kind of testimony,”*+ and 


A Latin word, in the civil and com- 
mon law, a witness;88 one who gives evidence in 
court, or who witnesses a document.®® 
occurs in several Latin phrases,®® and as the intro- 
ductory word in various maxims.®! 


TESTIS DE VISU PRA:PONDERAT ALIIS.°2 


TESTIS DICAM DEBET ABIMO, “NON SUM 
DOCTUS NEC INSTRUCTUS, NEC CURO DE VIC- 
TORIA, MODO MINISTRETUR JUSTITIA.’’ 


TESTIMONY—TEXAS 


[62 C.J.] 831 


QUAM AURITI DECEM.?¢ 


TESTIUM NUMERUS SI NON ADJICITUR, 
DUO SUFFICIUNT.®? 


TEST OATH.9 


The word 


Texas fever.? 


TESTIS LUPANARIS SUFFICIT AD FACTUM Texas money.® A term held not to mean gold or 


IN LUPANARI.°* 


TESTIS NEMO IN SUA CAUSA ESSE PO- 


TEST.°> 


silver.? 


Other phrases: 


TEST PAPER.?° 
TETANUS. Locked-jaw. 
TEXAS. The name of one of the states of the 


American Union.? 


A deadly disease of eattle.* It 


is said that the disease is never apparent in the na- 
tive Texas cattle but other cattle coming in con- 
tact with Texas eattle, or herded in a range over 
which they have passed, may become inoculated.® 


“Texas cattle,”’ ‘“Texas-raised 


oats,”® “Texas red rust-proof oats,”!° “ ‘Texas,’ 


TESTIS OCULATUS UNUS PLUS VALET 


81. Langston v. State, 101 S.E. 
3, 24 Ga.App. 316, 318. 


[a] Hearing “testimony under 
oath” as disqualification for jury 
service.—In construing Pen. Code 
(1910) § 1001, providing that upon the 
trial of any felony a juror may, upon 
his voir dire, be questioned as to 
whether, “having heard any of the 
testimony delivered under oath,” he 
has formed and expressed any opinion 
in regard to the guilt or innocence of 
accused, the court said: ‘“‘We do not 
think that the swearing out of the 
warrant could be considered as ‘tes- 
timony under oath’ within the mean- 
ing of the statute.’ Langston v. 
See 101 S.E. 3, 4, 24 Ga.App. 316, 
318. 


82. State v. Berliawsky, 76 A. 938, 
939, 106 Me. 506. 


83. Guarantee Gold Bond Loan & 
Savings Co. Vv. Edwards, 104 S.W. 624, 
629, 7 Ind.T. 297; Craggs v. Bohart, 
69 S.W. 931, 934, 4 Ind.T. 443. 


[a]. Insufficient as statement in 
bill of exceptions.—‘‘The statement 
that the bill of exceptions contains 
all the evidence must be made in ex- 
plicit terms. It will not be sufficient 
that it contains a recital that ‘this 
was all the testimony given in the 
case,’ since the word ‘testimony’ is 
not synonymous with the word ‘evi- 
dence.’” Thompson Trials 2112 § 
2784 [quot Craggs v. Bohart, 69 S.W. 
931, 934, 4 Ind.T. 443 (quot Guarantee 
Gold Bond Loan & Savings Co. v. 
Edwards, 104 S.W. 624, 629, 7 Ind.T. 
297)]. See also Appeal and Error 
§ 2076. 

84. Nash v. Hoxie, 18 N.W. 408, 59 
Wis. 384, 388 [cit Dreher v. Fitchburg, 
22 Wis. 675, 681, 99 Am.D. 91 (but us- 


ing “evidence” instead of ‘“testi- 
mony”) ]. : 
[a] “An admission is the weakest 


kind of testimony.” Nash v. Hoxie, 
18 N.W. 408, 59 Wis. 384, 388 [quot 
Dreher v. Fitchburg, 22 Wis. 675, 681, 
99 Am.D. 91 (where “evidence” is used 
for “testimony”) ]. 

85. Nash v. Hoxie, 18 N.W. 408, 59 
Wis. 384, 388. 

86. See Test § 2. 

87. [a] Plural “testes.”—In the 
civil and old English law, witnesses. 
Burrill L. D. [cit Inst. 2, 10, 5]. 

[b] “Called, in old Roman law, 


‘superstes,’ and ‘autistes.’” Burrill 
L. D. [cit Best Evid. 140, § 114 note]. 


88. Burrill L. D. [cit Dig. 22, 5]. 
“Witness” [40 Cyc 2155]. 


89. Black L. D. 
90. See phrases infra this note. 
[a] “Yestis corruptus.”—A bribed 


or corrupted witness; one prevailed 
upon by money or persuasion to give 


evidence. Burrill L. D. [cit Calvin 
Lex. ]. 
[b] “festis incertus.,—A doubt- 


ful or unreliable witness; one who 
testifies from hearsay. Burrill L. D. 
[eit Calvin Lex.]. 


[ce] “Testis inimicus.”—An  un- 
friendly or hostile witness. Burrill 
L. D.. [eit Calvin Lex.]. 


[d] “Testis juratus.”,—A sworn 
witness. Burrill L. D. [cit Calvin 
Lex.]. 


91. See maxims beginning “Tes- 
tes” ante; and beginning “Testis” and 
“Testium” post. 


92. A maxim meaning “An eye- 
witness is to be preferred to all oth- 
ers.” Morgan Leg. Max. [cit 4 Coke 
inst. p 279]. 


93. A maxim meaning “A witness 
should be able to say from his heart, 
‘T am not informed nor instructed, 
nor do I care which party be success- 
ful, provided justice be done.’”  Mor- 
gan Leg. Max. [cit Halkerstone Leg. 
Max. ]. 


94. A maxim meaning “‘A strumpet 
is a sufficient witness to a deed com- 
mitted in a brothel.” Peloubet Leg. 
Max. [cit Moore K. B. 817]. 


95. A maxim meaning ‘‘No one can 
be a witness in his own cause.” Bou- 
vier L. D. (adding: “Otherwise in 
Hngland, and in the United States’’). 


96. A maxim meaning “One eye- 
witness is worth more than ten ear- 


witnesses.”” Black L. D. [cit 4 Coke 
Inst. p 279]. 

97. A maxim meaning “If the 
number of witnesses is not  pre- 
scribed, two are sufficient.” Morgan 
Leg. Max. [substituting “suo” for 


“duo” and cit 4 Coke Inst. p 279]. 
98. See Test ante § 3 note 46. 
99. See Test ante § 3 note 47. 


1. Vredenburg v. Behan, 33 La. 
Ann. 627, 634. 


2. Bouvier L. D. 
[a] Historical note.—‘It was a 


province of Mexico until 1836, when 
the inhabitants established a separate 
republic. On March 1845, the Con- 
gress of the United States, by a joint 
resolution, submitted to the new re- 
public a proposition providing for the 
erection of the territory of Texas into 
a new state, and for its annexation 
under the name of the state of Texas. 
This proposition was accepted by the 
existing government of Texas on 
June 23, 1845, and was ratified by the 
people in convention on the 6th of. 
July. On the 29th of December fol- 
lowing, by a joint resolution of Con- 
gress, the new state was formally ad- 
mitted into the Union.” Bouvier L. D. 


3. See Commerce § 66 text and 
notes 42, 43 (sanitary laws to prevent 
spread of by cattle as regulation of 
interstate commerce). 


4 Wilson vy. Missouri, K. & T. R. 
Co., 108 S.W. 590, 129 Mo.App. 658, 
660. See North & Douglas v. Wood- 
land, 85 P. 215, 12 Idaho 50, 57, 6 
L.R.A.N.S. 921. See also Animals §§ 
155-163 (diseased animals and liabil- 
ity for communication of disease). 


5. North & Douglas v. Woodland, 
ae 215, 12 Idaho 50, 57, 6 L.R.A.N.S. 


[a] “Scab” in sheep contrasted.— 
“Tt [scab] has none of the character- 
istics of what is commonly called 
‘Texas fever.’ That disease is never 
apparent in the native Texas cattle; 
» . ». not so with the scab; it is 
not difficult to detect; it leaves its 
mark on every sheep affected.” North 
& Douglas v. Woodland, 85 P. 215, 12 
Idaho 50, 57, 6 L.R.A.N.S. 921. 


“Scab” 56 C.J. p 138. 


6 See Evidence § 1600 text and 
note 41 (evidence dehors the instru- 
ment admissible to show meaning). 


See also Tennessee Money ante. 


“Money” 40 C.J. p 1489. 

7. Roberts v. Short, 1 Tex. 373, 
383. 

[a]. “Lawful or par money” dis- 
tinguished.—Roberts v. Short, 1 Tex. 
373, 375. 

“Lawful money” 36 C.J. p 968 text 
and notes 28—43. 

8. See Commerce § 66 note 43 [al], 
[ce]. See also cases supra notes 3-5. 

9. W. O. Brackett & Co. y. Ameri- 
cus Grocery Co., 56 S.E. 762, 127 Ga. 
672, 674. 


10. W. O. Brackett & Co, v. Ameri- 


@ 
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‘splenic,’ or ‘Spanish fever,’ 1 and “Texas treasury 
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TEXT.1 


from notes, ete.1® 
TEXT-BOOK.'¢ 


field of knowledge;*7 


of any branch of learning: 


eus Grocery Co., supra. 


[a] Hela to include only oats 
raised ir. Texas.—In a suit by the pur- 
chuser against the seller for damages 
alleged to have resulted from the de- 
livery of oats of a different kind, 
when the contract was for ‘“‘Texas red 
rust-proof oats’ it was held com- 
petent for the broker to testify that 
it was the mutual understanding of 
the purchaser and broker that “Texas 
red rust-proof oats’ included only 
oats raised in the state of Texas, and 
that no contrary understanding of 
this trade term was known to the 


trade. W. O. Brackett & Co. v. Ameri- 
cus Grocery Co., 56 S.E. 762, 763, 127 
Ga. 672, 674. 

11. North & Douglas v. Woodland, 
oe 215, 12 Idaho 50, 59, 6 L.R.A.N.S. 
921. 

12. Roberts v. Short, 1 Tex. 373, 

(5% 
13. See also text-book post. 
14. Webster Int. D. [quot Berry 


v. Merchants’ Life & Casualty Co., 195 
N.W. 335, 181 Wis. 487, 490]. 


“Tllustration” 31 C.J. p 244. 
“Margin” 38 C.J. p 991. 


15. Webster Int. D. [quot Berry v. 
Merchants’ Life & Casualty Co., 195 
N.W. 335, 181 Wis. 487, 490]. 


[a] As not including headings or 
titles.—(1) ‘Reference to the text 
of a document is not ordinarily in- 
tended to refer either to its titles, 
subtitles, headings, or marginal 
notes.” Berry v. Merchants’ Life & 
Casualty Co., 195 N.W. 335, 181 Wis. 
487. 491. (2) St. (1921) § 1960 subd 
2, requiring all provisions of a policy 
reducing indemnity under certain cir- 
cumstances to be “printed in bold- 
face type, and with greater promi- 
nence than any other portion of the 
text of the policy,’ held not violated, 
where such provisions were printed in 
boldface type, but not with greater 
prominence than the headings and 
sub-titles as “text”? does not include 
titles, subtitles, headings, or marginal 
notes. Berry v. Merchants’ Life & 
Casualty Co., supra. See also Insur- 
ance § 214 text and notes 31-34, 


“Wote”? 46 C.J. p 531. 
16. See also text ante. 


Criminal Law § 2263 text and notes 
86-89 (reading textbooks by counsel 
in argument), § 2361 text and notes 


90, 91 (reading textbooks by judge in | 


charging jury). 


Evidence §§ 1127, 1128 (competency 
as evidence of books of science and 
learning). 


Mandamus § 340 (mandamus to 


The letter press, as distinguished from 
illustrations and the margins;1* the main body of 
matter on a printed or written. page, as distinguished 


It has been said that the term 
must naturally indicate a treatise in a particular 
and it is defined as a book 
for students, containing the principles of a science 
a book or manual 
used in teaching; a book to be used as a standard 
book for a particular branch of study for the use 
of students;?° a book used by students as a stand- 
ard work for a particular branch of study ;?1 yet it 


TEXAS—TEXTURE 


9925 


supplies. 


fabric. 


compel purchase and use of text- 
books). 


Municipal Corporations § 1569 text 
and note 60 (authority of board of 
education to select textbooks). 


Schools and School Districts §§ 
1071, 1072 (selection and adoption for 
school), §§ 1073-1076 (change of after 
adoption), §§ 1077, 1078 (power and 
dutv: to furnish), § 1079 (duty to use 
adopted book and enforcement there- 
of), §§ 1080-1084 (contracts for), §§ 
1085-1087 (bond of publisher), § 1110 
(offenses relating to use of text- 
books). 


Trial [38 Cyc 1480-1482 (reading 
by counsel to jury during argument), 
1773 (reading by judge in charge to 
jury) ]. 


17. Funk & Wagnalls Co. v. Ameri- 
can Book Co., 16 F.(2d) 137, 140. 


18. Webster D. [quot People v. Au- 
rora Bd. of Education, 51 N.E. 633, 
WS er Overs. 


19. Webster D. [quot People v. 
Aurora Bd. of Education, 51 N.E. 633, 
TL (Gy ADCs is 


20. Stormenth D. [quot People v. 
Aurora Bd. of Education, 51 N.E. 633, 
175 Ill. 9, 18]. 


21. Century D. [quot Funk & Wag- 
nalls Co. v. American Book Co., 16 F. 
(2d) 1387, 140]. 


22. Funk & Wagnalls Co. v. Ameri- 
can Book Co., supra. 


[a] Narrow interpretation unde- 
sirable.—‘‘Such an interpretation has 
not prevailed in numerous. states 
where the selection of text-books has 
been entrusted to public authority, 
and would, I believe, prove unworka- 
ble and ‘undesirable in practice.” 
Funk & Wagnalls Co. v. American 
Book Co., 16 F.(2d) 187, 140. 


23. See cases infra this note. 


[a] Writing or copy-books includ- 
ed.—In granting mandamus to pro- 
hibit the changing of named books 
used in writing instruction, the court, 
in answering the contention that such 
books were not text-books, after quot- 
ing the text definitions, said: ‘‘The 
books here in question come within 
the definition given by Webster. 

These books being for the 
teaching of penmanship, meet, in our 
judgment, the requirements of a text- 
book.’’ People v. Aurora Bd. of Edu- 
cation, 51 N.B. 633, 175 Til. 9, 18. 


24. See cases infra this note. 


“The administrative construction 
of the words ‘text-book’ has been 
broad enough to include dictionaries, 
not only in the state of Kentucky, 
but in Alabama, Arkansas, Delaware, 


tl) ete | 


cannot be limited to books formally classified by 
the author as expounding one of the subjects of 
instruction;?2 and so the term has been held to in- 
clude “copy- books,” “dietionaries,”** and “school 


Phrases: “Supplementary text-books,”?® and “uni- 
form system of text-books 
board,”?8 wherein the word is ‘used as an adjective. 


TEXTILE. A fabric?® made by weaving,®® or 
which is or may be woven.3+ 


Textile fabrics. 
or capable of being woven or formed by weaving.®? 


TEXTURE. Relating to the structure of woven 


. Bae 


$155 “text-book 


Those fabrics woven, as carpets, 


Florida, Louisiana, | Michigan, 
tana and Virginia.” Funk & 
nalls Co. v. American Book Co., 
F.(2d) 1387, 140. 


“Dictionary” 18 C.J. p 1036. 
25. See cases infra this note. 


[a] Supplies such as charts, maps, 
globes, etc., included.—(1) In hold- 
ing that an act entitled “an act to 
provide cheaper text-books, and for 
district ownership of the same,” was 
not invalid because a section of the 
act itself made it apply to ‘all school 
supplies,” the court said: ‘“We do not 
think the term ‘text-books’ should be 
given a technical meaning, but it js 
comprehensive enough to and does in- 
clude globes, maps, charts, pens, ink, 
paper, etc., and all other apparatus, 
and appliances which are proper to be 
used in the schools in instructing the 
youth.” Affholder v. State, 70 N.W. 
544, 51 Neb. 91, 938. (2) “A chart or 
a map or a globe is as much a text- 
book as a reader or speller within 
the purposes and intention of the act 
under consideration.” Affholder v. 
State, supra. (3) “We conclude, 
therefore, that the act . - is not 
broader than its title, and the term 
‘school supplies’ . . . is not for- 
eign to the term ‘text-books,’ found in 
the title of the act, but is germane 
to, and comprehended and included 
within the term ‘text-books’.” Aff- 
holder v. State, supra. 


What constitutes “school supplies” 
see Schools and School Districts § 
499 text and note 10. 


26. Funk & Wagnalls Co. v. Ameri- 
can Book Co., 16 F.(2d) 137, 140. 


27. Funk & Wagnalls Co. v. Ameri- 
can Book Co., 16 F.(2d) 187, 141. 


28. State v. Griffin, 31 So. 112, 132 
Ala. 47, 49. 

29. “Fabric” 25 CJ. p/ 332s 

3G. Wood v. Allen, 82 N.W. 451, 111 


Towa 97, 100. 
31. Wood v. Allen, supra. 


32. Wood v. Allen, 82 N.W. 451, 
111 Iowa 97, 100. 


_ [a]. As used in a tariff act, held to 
include embroidered hankerchiefs 
which are not hemstitched. In re 
Gribbon, 53 F. 78, 81 [aff 55 F. 874, 5 


C.C.A. 287]. See also Customs Duties 
§§ 38, 39. 
[b] “Dry goods” compared.— 


an ae v. Allen, 82 N.W. 451, 111 Iowa 


“Dry goods” 19 C.J. p 817 text and 
notes 12-14. 


33. Stratton v. Komada, 148 F. 125, 
126 [rev 162 F. 465, 89 C.C.A. 385, 
which is aff 30 S.Ct. 136, 215 U.S. 392, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


‘ 
: 


_ ble stream as boundary) ; 


THALWEG.?+ 


THANKSGIVING DAY.®*5 
and set apart by the president 


States,*° by the governor of a state,7 or by both,?8 
as a day of public thanksgiving.?® 


[§ 1] A. As Conjunctive. 
lent of “in order that’”;*° “to the end that”;41 and 
in particular connections, it has been construed as 
meaning “but,” “provided that,’’4? “if only,” “so 


THAT. 


long as,” or “provided.’’#* 


54 L.Ed. 249]. 


[a] Inapplicable to liquids.— 
Where it was sought to make “sake”, 
a Japanese beverage, dutiable by 


-Similitude to wine or beer, either in 


material, quality, texture or use, the 
court said: ‘‘Texture . . . has no 
quality relating to liquid.” Stratton 
v. Komada, 148 F. 125, 126 [rev 162 
F. 465, 89 C.C.A. 385, which is aff 30 
S.Ct. 136, 215 U.S. 392, 54 L.Ed. 249]. 


34. See International Law § 27 
text and notes 71-73; States § 25. 
See also Boundaries §§ 59-68 (naviga- 
Navigable 
Waters § 215 (ownership of land un- 
derlying state boundary waters). 


“Pairway,” “main channel,’ or 
“midway” compared see Internation- 
al Law § 27 note 71 [a]. 


“Fairway” see Collision § 212. 


“Main channel” 38 C.J. p 334 text 
and note 32-35. 


“Midway” 40 C.J. p 657. 


35. See generally Holidays 29 C. 
J. p 761. 


36. National Mut. Ben. Assoc. v. 
Miller, 2 S.W. 900, 901, 85 Ky. 88, 8 
Ky.L. 731; Milwaukee Harvester Co. 
v. Teasdale, 64 N.W. 422, 91 Wis. 59, 
60. See Belmont Coal, ete. Co. v. 
Smith, 74 Ala. 206, 211. 


37. Gladwin v. Lewis, 6 Conn. 49, 
16 Am.D. 33; National Mut. Ben. 
Assoc. v. Miller, 2 S.W. 900, 901, 85 
Ky. 88, 8 Ky.L. 731. See Richard v. 
Goddard, 23 How. (U.S.) 28, 43, 16 L. 
Ed. 412. 


38. National Mut. Ben. Assoc. v. 
Miller, 2 S.W. 900, 901, 85 Ky. 88, 8 
Ky.L. 731; Milwaukee Harvester Co. 
a Teasdale, 64 N.W. 422, 91 Wis. 59, 
60. 


39. Gladwin v. Lewis, 6 Conn. 49, 
16 Am.D. 33; National Mut. Ben. As- 
soc. v. Miller, 2 S.W. 900, 85 Ky. 88, 
94, 8 Ky.L. 731. See Richardson v. 
Goddard, 23 How. (U.S.) 28, 43, 16 L. 
Ed. 412; Belmont Coal, etc., Co. v. 
Smith, 74 Ala. 206; State v. Atkinson, 
29 So. 279, 104 La. 570, 572. 


fa] 
the thanksgiving holiday is, practical- 
ly, as definitely fixed as Christmas or 
the Fourth of July, in advance of the 
proclamation. It has been the cus- 
tom, not departed from in many years, 
to set apart for thanksgiving the last 
Thursday in November in each year. 
So that it can be foreseen with prac- 
tical certainty that that day will bea 
non-judicial day.’ Milwaukee Har- 
vester Co. v. Teasdale, 64 N.W. 422, 
91 Wis. 59, 62. 


[b] Effect of proclamation.—(1) 
The proclamation ‘is but a recom- 
mendation. It has not the force of 
law, nor was it so intended.” Rich- 
ardson v. Goddard, 23 How. (U.S.) 28, 
43, 16 L.Ed. 412 [quot National Mut. 
Ben. Assoc. v. Miller, 2 S.W. 900, 902, 
85 Ky, 88, 8 Ky.L. 731]. (2) “The 
duties of fasting and prayer are vol- 


The day appointed 


Time definite.—‘‘The time of: 


THALWEG—THAT 


Phrases: 


of the United 


[62 C.J.] 833 


“That a notice to such effect shall be 
published,’’** “that in case said [devisee] dies with- 
out issue,”*> “that is to say,’4® “that she may have 
a permanent home,’’4? 
ferred,’’*® “that there be, and is hereby, granted,’’4® 


“that the action be re- 


and “that, therefore.” 


The equiva- 
gular. 


mentioned.®2 


untary, and not of compulsion, and 
holiday is a privilege, not a duty. In 
almost every state in the Union a 
day of thanksgiving is appointed in 
the fall of the year by the governor, 
because there is no ecclesiastical au- 
thority which would be acknowledged 
by the various denominations. It is 
an excellent custom, but it binds no 
man’s conscience or requires him to 
abstain from labor. Nor is it neces- 
sary to a literal compliance with the 
recommended fast day that all labor 
should cease, and the day be ob- 
served as a sabbath, or as a holiday. 
It is not so treated by those who con- 
scientiously observe every Friday as 
a fast day.” Richardson v. Goddard, 
supra. 


[c] Acts performed on Thanksgiv- 
ing Day not necessarily void.—Rich- 
ardson v. Goddard, 23 How. (U.S.) 28, 
43, 44, 16 L.Ed. 412; Belmont Coal, 
ete., Co. v. Smith, 74 Ala. 206, 213; 
National Mut. Ben. Assoc. v. Miller, 
2 S.-W. 900, 902, 85 Ky. 88, 8 Ky.L. 
731; State v. Atkinson, 29 So. 279, 
104 La. 570, 572. 5 


40. Fackler v. Berry, 25 S.BE. 887, 
93 Va. 565, 568, 57 Am.S.R. 819 (where 
the term was so construed, as em- 
ployed in a will, giving to testator’s 
wife the absolute property ‘‘that she 
may have a permanent home for 
life’). 

“In order” 31 C.J. p 361 text and 
note 43. 


41. Fackler v. Berry, 25 S.E. 887, 
93 Va. 565, 568, 57 Am.S.R. 819. 


42. In re Carothers’ Estate, 119 P. 
926,161 Cal. 588, 593. 


[a] In construing testamentary 
clause whereby testator creates an 
estate in fee in his eldest son, and 
then provides “that in case said [dev- 
isee] dies without issue his prop- 
erty herein specified becomes - the 
property of’ testator’s second son, 
the court said: “‘The word ‘that’ be- 
ginning the clause is obviously used 
in the sense of ‘but’ or ‘provided 
that’.”” In re Carothers’ Estate, 119 
P. 926, 928, 161 Cal. 588, 593. 


“But” 9 C.J. p 1106. 


“Provided that” 50 C.J. p 830 text 
and note 90. 


43. Cavanna v. Tri-State Co-opera- 
tive Ass’n, 77 Pa.Super. 358, 361. 


[a] In construing statute, Act 
JUNC el Oo ewan dOoste baat. 
[1920] §§ 5520-5542), authorizing 


formation of codperative associations 
and forbidding them to give or take 
eredit- (with certain exception) and 
containing the following proviso: 
“And provided further, that any cred- 
it given to any such association in 
violation af the provisions of this 
act, shall cause a forfeiture of any 
such credit thus illegally given, and 
that a notice to such effect shall be 
published by such association on its 
letter and bill heads, advertisements 
and other publications,” the court 
said: “The word ‘that,’ preceding the 


[§ 2] B. As Demonstrative—l. Pronoun—a. Sin- 
As used in opposition to “this’”5! in refer- 
ence to different things before expressed, a demon- 
strative pronoun which refers to the thing first 


words ‘a notice to such effect,’ car- 
ries with it the proviso and intro- 
duces a qualification of the preceding 
part of the ‘expressed proviso. —It 
should be construed to mean ‘if only,’ 
‘so long as,’ ‘provided.’ So read, the 
forfeiture clause would become oper- 
ative when a notice to such effect had 
been published as directed.” Cavan- 
na v. Tri-State Co-operative Ass’n, 77 
Pa.Super. 358, 361. 


“If” 31 C.J. p 238. 
“Only” 46 C.J. p 1105. 
“Provided” 50 C.J. p 830. 


“So long as” 58 C.J. p 781 text and 
notes 60-69. 


_ 44. Cavanna v. Tri-State Co-opera- 
tive Ass’n, 77 Pa.Super. 358, 361. 


45. In re Carothers’ Estate, 119 P. 
926, 161 Cal. 588, 593. 


46. Orr v. Yates, 70 N.E. 731, 734, 
209 Ill. 222. 


[a] As used in will whereby the 
testator, after giving the real estate 
to his wife, devised to his daughter 
his personal property, and in fee sim- 
ple all the real estate, ‘“‘that is to say 
that if at the death of my wife my 
daughter, M, shall then be living the 
fee to said real estate shall vest in 
her,” etc., “the words ‘that is to say,’ 
clearly mean the same as if the tes- 
tator had said ‘by this I mean that if,’ 
etc., or ‘provided if at the death of 
my wife,’ ete.” Orr v. Yates, 70 N. 
EK. 731, 734, 209 Ill. 222. 


47. Fackler v. Berry, 25 S.E. 887, 
93 Va. 565, 568, 57 Am.S.R. 819. 


48. Fraser v. Fraser, [1904] 2 K.B. 
245, 248. 


49. U.S. v. Northern Pac. R. Co., 
12 P. 769, 6 Mont. 351, 362 (they “are 
words of present grant’’). 


50. Boisseau v. Vallon, 139 So. 304, 
173 La. 972. 


[a] As meaning “for that reason” 
or “on that ground.”—In construing 
a judgment, the court said: “The 
judgment, after decreeing that the 
sureties on the appeal bond were ‘not 
good sureties,’ further decrees ‘that, 
therefore,’ meaning ‘for that reason’ 
or ‘on that ground,’ defendant’s sus- 
pensive appeal is dismissed.”  Bois- 
Bean v. Vallon, 139 So. 304, 173 La. 
972. 


51. See This post. 


52. Russéll v. Kennedy, 66 Pa, 248, 
251 [cit Webster D.]. See Roberts v. 
Opdyke, 40 N.Y. 259, 270. 


[a] In construing charter party, 
stipulating that “the steamer is to 
carry out to New Orleans seven hun- 
dred tons measurement of assorted 
cargo, or more, if that does not make 
her draw over fourteen feet of water,” 
the court said, “the difficulty in the 
case arises from the peculiar posi- 
tion of the relative ‘that.’ As ordi- 
narily used in conformity to estab- 
lished rules of language, it would re- 
late to what is signified by the ante- 
cedent word ‘more,’ which, from its 


834 [62 C.J.] 


[§ 3] b. Plural. “Those,” the plural of “that,”** ” 
is said to relate to the persons or things most re- 


mote or first mentioned.>* 


Phrases: “Those for whom he prosecutes or de- 
fends,”®’ “those injured,”®* “those left behind,”°* 
“those under their authority,”®*® and “those who com- 


mit suicide.’”>® 


[§ 4] 2. Adjective. Used as a demonstrative ad- 
jective the word has been used in phrases judicially 
“That date,”®1 and “that 


construed,®® such as: 
event,”’®? 


own connection or relation to the pre- 
eeding word ‘cargo,’ clearly implied 
more cargo than seven: hundred tons. 
But to restrict it to that alone would 
be productive of the irrational results 
already referred to... . The only 
reasonable signification that can be 
given to this term in view of the sub- 
ject-matter, and the preceding stip- 
ulations of the charter, is to render 
it the relative of both preceding 


words.’ Roberts v. Opdyke, 40 N.Y. 
259, 270. 

[b] “This” contrasted.—‘‘When 
‘this’ and ‘that’ refer to different 


things before expressed, ‘this’ refers 
to the thing last mentioned, and 
‘that’ to the thing first mentioned.” 
Russell v. Kennedy, 66 Pa. 248, 251 
[cit Webster D.]. 


53. Webster New Int. D. 


54. Worcester D. [quot Illinois 
Cent. R. Co. v. Beebe, 69 Ill.App. 3638, 
386 [aff 50 N.E. 1019, 174 Ill. 13, 43 
L.R.A. 210, 66 Am.S.R. 253]. 


[a] “These” contrasted.—‘ ‘These’ 
Kroll seelLAteS: tO%s . nearest or last 
mentioned and ‘those’ to the most re- 
mote or first mentioned.” "Worcester 
D. [quot Illinois Cent. R. Co. v. Bee- 
be, 69 Ill.App. 363, 386 (aff 50 N.E. 
1019, 174 Ill. 18, 66 Am.S.R. 253, 43 
L.R.A. 210)]. 


“These” post. 


55. Straub v. State, 255 P. 897, 121 
Or. 451, 458. 


[a] In statute governing change 
of venue.—In construing Or. L. § 
2432, providing for change of venue 
where justice is related by con- 
sanguinity or affinity, within certain 
degree, to ‘‘the adverse party or those 
for whom he prosecutes or defends,” 
the court said: “The words ‘party’ 
and ‘those for whom he prosecutes or 
‘defends,’ by virtue of the language of 
.the statute, as well as by a liberal 
construction thereof, include any one 
interested in the result of the case.” 
Straub v. State, 255 P. 897, 900, 121 
Or. 451, 458. 


[b] “Party” compared.—Straub vy. 
State, 255 P. 897, 121 Or, 451, 458. 


56. The Hoquiam, 253 F. 627, 628. 


57. Oleske v. Piotrowski, 124 N.E. 
399, 401, 71 Ind.App. 136. 


[a] Includes wife.—In construing 
provision in beneficial association 
that “those who commit suicide de- 
prive those left behind of the rights 
to the death benefits, the court said: 
“We need no authorities to establish 
the proposition that ‘those left be- 
hind’ is broad enough to include the 
wife.” Oleske v. Piotrowski, 124 N.E. 
399, 401, 71 Ind.App. 136. 


58. The Hoquiam, 253 F. 627, 628. 


{a] In construing statute.—Act 
March 4, 1915, § 20 (46 USCA § 688), 
providing “that, in any suit to recover 
damages for any injury sustained on 
board a vessel, or in its service, sea- 


THAT—THE 


plural.®? 


THE.°*¢ 


[§ 5] C. As Relative Pronoun. As a relative pro- 
noun, equivalent to who or which, either singular or 


Phrases: “He that reproveth a scorner,”®* and 
“that are charges on the county. 


It is a definitive’? adjective;®* a de- 


65 


monstrative word used especially before a noun to 


particularize its 


meaning ;®® the article which des- 


ignates one particular from a class or number, dis- 
associating it from others of the same class,’ deter- 


mines what particular thing is meant; that is, what 


men having a command shall not be 
held to be fellow servants with those 
under their authority,” held to refer, 
not to person injured, and_so not to 
a longshoreman, employed by ship in 
loading, but to seamen. The Ho- 
quiam, 253 F. 627, 628. 


59. Oleske v. Piotrowski, 124 N.E. 
399, 400, 71 Ind.App. 136 (within pro- 
vision of constitution of a beneficial 
association). 


60. See phrases infra this section. 


61. Rigsby v. Boone County State 
Bank, (Tex.) 241 S.W. 207, 210. 


[a] Construed in contract.—Where 
the corporation and a purchaser of 
its stock executed, at the time the 
note for the purchase price of the 
stock was given, a memorandum stat- 


-|ing that, if the purchaser was dis- 


satisfied with the proposition within 
one year, the corporation would take 
the entire deal off his hands at any 
time after that date, the court said: 
“The reference of the language used 
in fixing the time of performance of 
such agreement, ‘that date,’ is nat- 
urally to the fixed and definite period 
of time mentioned in the contract, to 
wit, one year from its date.” Rigsby 
v. Boone County State Bank of Leb- 
anon, Ind., (Tex.) 241 S.W. 207, 210. 


62. Mingus v. Wadley, 285 S.W. 
1084, 115 Tex. 551, 561. 


[a] What constitutes.—In constru- 
ing Workmen’s Compensation Act 
(Rev. St. [1925] art 8307 § 5) pro- 
viding when suit may be brought, the 
court said: (1) “Under what circum- 
stances the court may act, are set 
forth in the statute. First, there 
must have been a final order of the 
industrial accident board; second 
that order must have been against 
the association, that is the insurer; 
third, the insurer must fail or refuse 
to bring suit to set aside the award 
as provided for in § 5.” Mingus v. 
Wadley, 285 S.W. 1084, 1088, 115 Tex. 
551, 561. (2) “We note that these 
three statutory requirements”) are 
treated as a unit—‘that event’ show- 
ing plainly that not one but the three 
things must concur to constitute a 
whole and make ‘that event’ upon the 
happening of which suit may be filed 
to have the award established by the 
court.” Mingus v. Wadley, supra. 


63. Webster New Int. D. [quot 
Dunn v. Bryan, 299 P. 258, 255, 77 
Utah 604]. 


[a] Interchangeable with “who” 
or “which.”—‘“Who, which, and that 
agree in being relatives, and are more 
or less interchangeable as such.” 
Century D. [quot Dunn y. Bryan, 299 
P. 263, 256, 77 Utah 604]. 


[b] “Who” or “which” compared. 
—(1) “Present usage usually favors 
who or which when the relative con- 
tains a qualification or statement 
simply additional or parenthetic, and 
that when it is definitely restrictive.” 
Webster New Int. D. [quot Dunn y. 


Bryan, 299 P. 258, 255, 77 Utah 604]. 
(2) “Some recent authorities teach 
that ‘that’ should be used when the 
relative clause is limiting or defining, 
as: The man that runs fastest wins 
the race.” Century D. [quot Dunn v. 
Bryan, 299 P. 258, 256, 77 Utah 604]. 


[c] “What” compared.—‘If writ- 
ers would agree to regard ‘that’ as 
the defining relative pronoun and 
‘what’ as the non-defining, there 
would be made some gain both in 
lucidity and in ease.” Fowler D. of 
Modern Eng. Usage p 635 [quot Dunn 
v. Bryan, 299 P. 2538, 256, 77 Utah 604. 
(adding ‘‘while conceding that the 
practice is not universal’’)]. 


“What” [40 Cyc 919]. 


“Which” [40 Cyc 925]. 

“Who” [40 Cyc 928]. 

64. Webster New Int. D. [quot 
Dunn v. Bryan, 299 Py 253, 255, 77 


Utah 604]. 
65. Dunn v. Bryan, supra. 


[a] In statutory proviso.—(1) In 
construing proviso, in a statute gov- 
erning financial statements by coun- 
ty treasurer, to the effect that ‘“vari- 
ous items paid out to individuals that 
are charges on the county shall not be 
published,” the court said: “The 
phrase ‘that are charges on the coun- 
ty’ must be held to modify the im- 
mediately preceding noun ‘individuals’ 
and not as descriptive of the remote- 
ly antecedent noun ‘items.’’”’ Dunn y. 
Bryan, 299 P, 253, 255, 77 Utah 604. 
(2) And in overruling the contention 
that such construction was not avail- 
able because if that had been intend- 
ed by the legislature it would have 
used “who” and not “that,” the court 
further said: “This conclusion is not 
justifiable, as _lexicographers and 
grammarians give their sanction to 
the use of the relative pronoun ‘that’ 
in introducing a defining relative 
clause, Such as the one it introduces 
here.”” Dunn v. Bryan, supra. 


_66. See Indictments and Informa- 
tions § 103 text and note 21 (omitting 
“the”? from conclusion). 


67. Hoffman v. Franklin Motor 

es Co., 122 S.E. 896, 37 Ga.App. 229, 
aol. 
_ [a]. As definitive—“‘The word ‘the’ 
is a definitive, and is commonly used 
before nouns which are specific or 
understood.” Hoffman vy. Franklin 
Motor Car Co., 122 S.E. 896, 900, 32 
Ga.App. 229, 287. 


“Definitive” 18 C.J. p 467. 


68. Standard D. [cit Anundsen v 
Standard Printing Co., 105 N. : 
426, 129 Iowa 200]. Bia at 


69. Howell v. State, 138 S. 
164 Ga. 204, 213. Barca 


70. Wastl v. Montana Union 
Co., 61 P. 9, 24 Mont. 159, 177 oaae 
was said to be the sense in which the 
term was employed in an instruction 
that, although plaintiff was negli- 


Yor later cases, developments and changes in the law see Annotations, same title and section number 


A 


particular thing we are to assume to be meant,7% 
or directs what particular thing or things we are 
to take or assume as spoken of,’? and has a restric- 
tive operation, and confines. the subject to the par- 
ticular thing or person previously mentioned;7? the 


THE 


definite article;** the word used before nouns,’® with 


a specifying’® or particularizing 
posed to an indefinite article,”® or 


gent, he was not precluded from a 
recovery unless his negligence was 
the proximate cause of the injury). 


71. Richardson D. [quot Noyes v. 
Children’s ‘Aid Soec., 70 N.Y. 481, 484, 
3 Abb.N.Cas. 36, 16 Alb.L.J. 224 (quot 
Howell v. State, 138 S.E. 206, 164 Ga. 
204, 214)]; State v. Campbell, 109 S. 
W. 706, 210 Mo. 202, 225, 14 Ann.Cas. 
403 [quot State v. Skillman, 107 S.W. 
1071, 209 Mo. 408, 409]. 


72. Richardson D. [quot Noyes v. 
Children’s Aid Soec., 70 N.Y. 481, 484, 
3 Abb.N.Cas. 36, 16 Alb.L.J. 9247! 
State v. Campbell, 109 S.W. 706, 210 
Mo. 202, 224, 14 Ann.Cas. 403 [quot 
State v. Skillman, 107 S.W. 1071, 209 
Mo. 408, 409]. 


73. Power v. Menchinton, 5 New- 
foundl. 262, 271. See Howell v. 
State, 138 S.E. 206, 164 Ga. 204, 213. 


[a] Similarly expressed.—‘“‘It ... 
has a force which thus distinguishes 
it from the indefinite. distributive 
force of the indefinite article ‘a’ or 
‘an’ and from the abstract force of 
the unqualified noun.’ Howell v. 
State, 138 S.B. 206, 164 Ga. 204, 218. 


[b] “Webster illustrates this mat- 
ter as follows: ‘Thus, ‘the’ man, 
points to a particular man, as dis- 
tinguished from ‘‘a’’ man, pi she from 
the generic ‘man’’,.’” well v. 
State, 138 S.E. 206, 164 Ga. BOL 213. 


74 Howell v. State, 138 S.E. 206, 
164 Ga. 204, 213; Anundsen v. Stand- 
ard Printing Co., 105 N.W. 424, 426, 
129 Iowa 200; State v. Campbell, 109 
S.W. 706, 210 Mo. 202, 224, 14 Ann. 
Cas.°' 403; Noyes v. Children’s Aid 
Soc., 70 N.Y. 481, 484, 3 Abb.N.Cas, 
36; Peo. v. Hamilton, 58 N.Y.S. 584, 
586, 27 Misc. 308 [aff 59 N.Y.S. 948, 
42 App.Div. 212]; Sanderlin v. State, 
2 Humphr. (Tenn.) 315, 319; Hains v. 
Vineberg, 15 Que.Super. 1, 4; Power 
v. Menchinton, 5 Newfoundl. 262, 271. 
See Jackson v. Quarry Realty Co., 
(Mo.App.)*" 231° -S.W. 1063, 1066 
(“sometimes sufficient as a ‘definite 
article’). 


“Definite” 18 C.J. p 466. 
75. See infra notes 76, 77. 


7G vx, Ve Leudson, - 66. B68, Ti ; 
State v. Campbell, 109 S.W. 706, 210 
Mo. 202, 225, 14 Ann.Cas. 403 [quot 
State v. Skillman, 107 S.W. 1071, 209 
Mo, 408, 409]. 


“Specifying” 58 C.J. p 1285. 


7 ed Ss Ne) ELudson,. 654 F.°68,.. 71% 
Howell v. State, 138 S.E. 206, 164 Ga. 
204, 213; State v. Campbell, 109 S.W. 
706, 210 “Mo. 202, 225, 14 Ann.Cas. 403 
[quot State. «ive Skillman, 107 S.W. 
1071, 209 Mo. 408, 409]. See Jackson 
Vv. Quarry Realty Co., (Mo.App.) 231 
S.W. 10638, 1066; Wastl v. Montana 
Union R. Co., 61 P. 9, 24 Mont. 159, 
177; Peo. v. Hamilton, 58 N.Y.S. 584, 
586, 27 Misc. 308 [aff 59 N.Y.S. 9438, 
42 App.Div. 212]. 


[a] Gives precision and definite- 
ness.—‘‘The use of the definite arti- 
cle ‘the’ before [certain words] gives 
to those words precise and definite 
application.” Peo. v. Hamilton, 58 
N.Y.S. 584, 586, 27 Misc. 308, 310 [aff 
59 N.Y.S. 943, 42 App.Div. 212]. 


[b] Not necessarily definitive.—In 
an action for damages occasioned by 


¢ 


effect," as op- 
to the indefinite 


plaintiff’s wagon falling into a quarry 
pit into which he was attempting to 
dump refuse, where the evidence 
showed plaintiff at the time was driv- 
ing along a roadway made of ashes 
and refuse, and not on the hard rock 
roadway, an instruction requiring a 
finding that plaintiff was on ‘‘the” 
roadway instead of on “a’ roadway 
held not. erroneous, the court saying: 
“But the word ‘the,’ while sometimes 
sufficient as a definite article to par- 
ticularize the meaning of the noun 
after it in such a manner as to be of 
substantial consequence, cannot be 
held here to vitiate this instruction.” 
Jackson v. Quarry Realty Co., (Mo.) 
231 S.W. 1063, 1066. 


78. Standard D. [cit Anundsen v. 
Standard Printing Co., 105 N.W. 424, 
426, 129 Iowa 200]; Howell v. State, 
138 S.E. 206, 164 Ga. 204, 213; Wastl 
v. Montana Union R. Co., 61 P. 9, 24 
Mont. 159, 177. See Succession of Du- 
pre, 41 So. 324, 116 La. 1090, 1094. 


[a] “As opposed to the indefinite 
article ‘a’ or ‘an.’’”—Howell v. State, 
138 S.E. 206, 164 Ga. 204, 213; Wastl 
v. Montana Union R. Co., 61 P. 9, 24 
Mont. 159, 177 (omitting “an’’). 


[b] “At most, it is nothing more 
than a definitive adjective, as opposed 
to an indefinite article.” Anundsen v. 
Standard Printing Co., 105 N.W. 424, 
ae 129 Iowa 200, 206 [cit Standard 
Ds 


“Indefinite” 31 C.J. p 415. 


79. U..S:.v.. Hudson, 65 F. 68, 71; 
Howell v. State, 138 S.E. 206, 164 Ga. 
204, 213. 


[a] “A” or “an” contrasted.— 
Howell vy. State, 138 S.E. 206, 164 Ga. 
204, 213; Wastl v. Montana Union R. 
Co., 61 P. 9, 24 Mont. 159, 177; Hains 
v. Vineberg, 15 Que.Super. 1, 4. “A” 
LEC. SeDelLs An Ord sp booa. 


[b] “Phereof” compared and dis- 
tinguished.—U. S. v. Hudson, 65 F. 68, 
71... “Thereof” post. 


80. Howell y. State, 138 S.B. 206, 


164 Ga. 204, 218. See cases infra 
note 81, 
81. Anundsen v. Standard Printing 


Co., 105 N.W. 424, 426, 129 Iowa 200. 
See cases infra this note. 


fa] As meaning ‘“all.”’—(1) In con- 
struing an instruction, the court said: 
“Tn. point of fact, the words ‘the evi- 
dence’ mean all the evidence.” Adams 
v. Pease, 113 Ill.App. 356, 360. (2) 
In L. (1911) c 169 § 8, imposing upon 
the tax commission the duty and 
power to assess “the” taxes upon 
railroads, the language held to mean 
all the taxes, except those on railroad 
real estate specifically excepted in ~ 
24 thereof. Boston & M. IR: 
City of Concord, 98 A. 66, 67, 78 NEL 
192, 194. “All” OROhipe p 1134. 


[b] As meaning “all of the.”— 
“The definite article ‘the’ has some- 
times been construed to mean ‘all of 
the.” Anundsen v. Standard Print- 
ing Co., 105 N.W. 424, 426, 129 Iowa 
200, 206 [eit Born v. "Home Insi'Cos, 
81 N.W. 676, 110 Iowa 379, 383, 80 
Am.S.R. 3001. But see State v. Ma- 
teer, 62 N.W. 684, 94 Iowa 42, 44 [cit 
Anundsen vy. Standard Printing Con 
105 N.W. 424, 426, 129 Iowa 200 
(‘where a somewhat different conclu- 


generalizing force of “a” or “an.”7° 
general use of the article “the” but it has various 
special uses,*® although there seem to be no settled 
rules for its construction, much being, of necessity, 
left to the context.®1 


‘part of the manner.’ 
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This is the 


Phrases: “In the name and by the authority of 
the state,”’*? “the administrator,’®? “the article,’’®+ 


sion was reached’”’)]. 


[c] As meaning “any.’”’—Howell v. 
State, 138 S.E. 206, 164 Ga. 204, 214; 
Gary Realty Co. v. Swinney, 269 S.W. 
961, 966, 306 Mo. 592; Noyes v. Chil- 
dren’s Aid’ Soc., 70 N.Y. 481, 484, 3 
Abb.N.Cas. 36, 16 Alb.L.J. 224. “Any” 
3°C.52 pi230: 


[d] As meaning “such.”—In con- 
struing Act Feb. 22, T9117 es U8 5 ive 
ing federal district court jurisdiction 
of suits of interpleader by insurance 
company and providing that “where 
a beneficiary or beneficiaries are 
named in the policy . . or where 
the same has been assigned . the 
bill of interpleader shall be filed in 
the district where the beneficiary or 
beneficiaries reside,” the court said: 
“It is obvious that the word ‘the’ was 
used by the lawmakers as the equiva- 
lent of ‘such.’” Penn Mut. Life Ins. 
Co. v. Henderson, 244 E. 877, 880. 
“Such*760. Cid. p, 986, 


[e] As not meaning “part of.”— 
In construing act “providing for the 
manner of adopting children,’ the 
court said: ‘ ‘The’ manner; not 
Succession of 
Dupre, 41 So. 324, 116 La. 1090, 1094. 


[f] May be ambiguous.—In con- 
struing a clause of a will bequeath- 
ing “ten shares of the stock” of a 
railroad company, the court said: 
“The word ‘the’ preceding ‘stock’ is 
ambiguous and may as well refer to 
the stock of the company in general 
as to the stock owned by the testa- 
trix? Harvard Unitarian Soc. v. 
Tufts, 23 N.E. 1006, 151 Mass. ae 78, 
7 LRA. 390. 


[g] Not limited to “one.” —“Yet 
this article is not always to mean but 
one. Take the well-worn and well- 
wearing quotation: ‘The man that 
hath not music in himself, is fit for 
treason, stratagem, and spoils.’ The 
meaning of the article is not exhaust- 
ed, when one man is found with no 
music in himself. ‘The man,’ means 
there, ‘any man.’” Noyes v. Chil- 
dren’s Aid Soc., 70 N.Y. 481, 484, 3 
Abb.N.Cas. 36, 16 Alb.L.J. 224 [quot 
Howell v. State, 138 S.E. 206, 210, 164 
Ga. 204, 214]. 


[h] Not “one of.”—In construing 
statute providing ‘the manner for 
adopting children” the court said: 
““The’ manner; not . . . one of the 
manners.’ Succession of Dupre, 41 
So. 324, 116 La. 1090, 1094. 


82. Spencer v. State, 90 S.W. 638, 
48 Tex.Cr. 580, 582. 


[a] Insertion of “the” held imma- 
terial.—An indictment beginning “In 
the name and by the authority of the 
state of Texas’ held not insufficient 
under the constitutional requirement 
that an indictment begin ‘In the 
name and by authority of the state of 
Texas,” the court saying “The inser- 
tion of this article ‘the’ does not add 
to, or in the least vary the sense and 
meaning of the constitutional require- 
ment.” Spencer v. State, 90 S.W. 638, 
639, 48° Tex.Cr..580. 


83. Palmer v. Kellogg, 11 Gray 
(Mass.) 27, 28 (in statute enabling 
parties to civil actions to be witness- 
es therein). 


84 Wetzell vy. Dinsmore, 54 N.Y. 
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“the burden,”’’> “the capital of the rents,”®® “the 
Circle cattle,”’’? “the company,’’®® “the conduct,’s® 


“the eontract,’° “the contract 


filed,”®! “the county,’”®? “the crew,’”®? “the deceas- 
ed,”®* “the defendant,”®> “the defendant do pay to 
the plaintiff,”®* “the entire crop,”’®’ “the evidence,”®® 
“the insurance,’”’?® “the insured,”? “the judge,” “the 


THE 


Soames halle wed: | apaebiyve sos cota 


law of the case,”? “the law of the land,”* “the man,’’® 


496, 499 (in contract for transporta- 
tion by express company). 


©5. Goodwin v. Mortsen, 128 S.W. 
1182, 1184, 60 Tex.Civ.App. 287, 289 
(in charge to jury). 


86. Canadian Pac. R. Co. v. Me- 
Donald, [1915] A.C. 1124, 1126, 24 
Que.K.B. 495, 23 Dom.L.R. 1. 


87. McLeay v. Burns, 15 Alta.L. 
513, 518, [1920] 2 West.Wkly. 815 [aff 
[1919] 3 West.Wkly. 917]. 


88. Tolhurst v. Associated Port- 
land Cement Manufacturers, [1903] 
A.C. 414, 420 (in contract). 


89. Citizens St. R. Co. v. Willoeby, 
33 N.E. 627, 628, 134 Ind. 563. 


[a] As used in instruction.—A 
general proposition of law was an- 
nounced to the jury in an instruction 
that “an unlawful intent may be in- 
ferred from the conduct which shows 
a reckless disregard of consequences,” 
etc., and the use of the article “the” 
preceding the word ‘‘conduct” was 
held not to convey to the mind of the 
jury the idea that the court was 
characterizing the conduct of the con- 
ductor, who was alleged to have in- 
flicted the injuries for which the suit 
was brought, as reckless, etc. Citi- 
zens’ St. R. Co. v. Willoeby, 33 N.E. 
627, 628, 134 Ind. 563, 567. 


90. Hoffman v. Franklin Motor Car 
Co., 122 S.E. 896, 37 Ga.App. 229, 237. 


91. Bird v. American Surety Co. 
of New York, (Cal.) 166 P. 1009, 1011. 


92. Sanderlin v. State, 2 Humphr. 
(Tenn.) 3815, 319. 


[a] In indictment for misdemean- 
or where the name of the county was 
first written out in full and twice 
thereafter referred to as “the ‘coun- 
ty aforesaid,’’”’ the words “the coun- 
ty” held to be a sufficient designa- 
tion of the venue, the definite article 
“the” necessarily referring to the 
name of the county first mentioned, 
Sanderlin v. State, 2 Humphr. (Tenn.) 
315, 319%. 


93. Frazer v. Hatton, 2 C.B.N.S. 
512, 526, 140 Reprint 516 (in shipping 
articles). 


eee In re Gibbs, [1898] 1 Ch. 625, 
95. Gary Realty Co. v. Swinney, 


269 S.W. 961, 966, 306 Mo. 592. 


[a] As meaning “any one of the 
defendants.”—In construing Rev. St. 
(1919) §§ 3035, 3036, providing that 
“the defendant” may cause removal 
of unlawful detainer action by certi- 
orari from justice court to circuit 
court, the court said: “Accordingly 
we hold that the words ‘the defend- 
ant,’ in section 8035, as applicable 
to cases having more than one defend- 
ant, are used in their distributive 
sense, meaning any one of the de- 
fendants.” Gary Realty Co. v. Swin- 
ney, 269 S.W. 961, 966, 306 Mo. 592. 


96. Grainger v. Order of Canadian 
Home Circles, 44 Ont.L. 53, 56 


[a] “The plaintiff do recover 
against the defendant” distinguished. 
—Grainger v. Order of Canadian 
Home Circles, 44 Ont.L. 53, 56. 


97. Hammond v. Daykin, 19 B.C. 
550, 558, 18 Dom.L.R. 525, 28 West. 
L.R. 763, 6 West.Wkly. 1205. 


98. Adams v. Pease, 113 II1l.App. 
356, 360. é- 

[a] As “all the evidence.”— “In 
point of fact the words ‘the evidence,’ 
{as used in an instruction] mean all 
the evidence.” Adams v. Pease, 113 
lllL.App. 356, 360. 


99. Re Lloyd and Ancient Order 
of United Workmen, 29 Ont.L. 312, 
316, 14 Dom.L.R. 625 [rev 24 Ont.W.R. 
546, 10 Dom.L.R. 611]. 


1. Mohring v. Glen Falls Ins. Co., 
(Alta.) [1929] 3 West.Wkly. 737, 740. 


[a] In statute requiring insurable 
interest.—“ ‘The insured’ 0 5 ‘ 
means. . the person who is 
really intended to be insured.” 
ing v. Glen Falls Ins. Co., 
[1929] 3 West.Wkly. 737, 740. 


2. Howell v. State, 138 S.E. 206, 
164 Ga. 204, 214; Schulz v. Boyd, 
(Tex.Civ.App.) 32 S.W.(2d) 483, 484; 
Hains v. Vineberg, 15 Que.Super. 1, 4 


8. See Law § 38. 


4 See Constitutional Law § 956 
text and note 58. 


5. Noyes v. Children’s Aid Soc, 
70 N.Y. 481, 484, 3 Abb.N.Cas. 36. 


6. Succession of Dupre, 41 So. 324, 
116 La. 1090, 1094. 


[a] As exclusive manner.—In con- 
struing Act (1872) No. 81 p 79, the 
court said: “That this Act No. 31 
was intended to cover the whole sub- 
ject-matter there can be no room for 
doubt. It says so expressly in its 
title: ‘An act providing for the man- 
ner of adopting children.’ ‘The’ man- 
ner; not a manner, or one of the man- 
ners, or part of the manner; but ‘the’ 
manner, i. e. the exclusive manner.” 
Succession of Dupre, 41 So. 324, 326, 
116 La. 1090, 1094. 


7. %Inre Kenny, 156 N.Y.S. 827, 831, 
92 Mise. 330. 


[a] As “the proceeding.””—In con- 
struing Code Civ. Proc. § 2510, con- 
ferring on the surrogate’s court ju- 
risdiction of questions “arising . : 
as to. . matters necessary to be 
determined in order to make a full, 
equitable and complete disposition of 
the matter by such order or decree as 
justice requires,’ the court said: 
eS ‘The matter’ is manifestly the pro- 
ceeding, together with all that needs 
to be disposed of within the recog- 
nized confines of the cause, in order 
to adjust all the interests of all the 
parties therein.” In re Kenny, 156 N. 
Y.S. 827, 831, 92 Misc. 330. 


8 Osterholm vy. Boston, etc., Con- 
sol. Copper, etc., Co., 107 P. 499, 502, 
40 Mont. 508, 519 (in statute regulat- 
ing operation of mines). 


9. Wormser v. Shayne, 111 Ill.App. 
556, 564 (as trade-name). 


10. Power v. Menchinton, 5 New- 
foundl. 262, 270. 
[a] Not to be construed as “my 


next of kin.’—In construing a resid- 
uary clause “The remainder to be 
divided between the parties,” the 


“the manner of adopting children,”® “the matter,”” 
“the men,”® “The Model,”’® “the parties,”1° “the 
entitled,”!1 “the patentee,”1? “the 
plaintiff do recover against the defendant,”** “the 
primary roads of the county,”14 “the premises,”*® 
“the property,”!® “the result of any contest,”17 “the 
roadway,”!® “the same,”1® “the same not to be 


court said: “We are asked to read 
‘the parties,’ as ‘my next of kin’; now 
I find no authority in law or rule of 
grammar to warrant me in taking 


‘that liberty with language; . . 


and in my opinion it would be exactly 
contrary to the intentions of the tes- 
tator.”” Power v. Menchinton, 5 New- 
foundl. 262, 270. 


11. Noyes v. Children’s Aid Soc., 
70 N.Y. 481, 484, 3 Abb.N.Cas. 36. 


[a] As meaning “any party enti- 
tled.”—-In construing a statute gov- 
erning the allowance of costs by the 
surrogate, the court said: ‘In this 
statute ‘the party’... °. entitled’ 
means ‘any party entitled.’” Noyes 
v. Children’s Aid Soc., 70 N.Y. 481, 
484, 3 Abb.N.Cas. 36. 


12. In re Summers Brown’s Pat- 
ent, [1922] 2 Ch. 759, 763 (“as mean- 


‘| ing the successive patentees through- 


out the term of the patent’’). 


13. Grainger v. Order of Canadian 
Home Circles, 44 Ont.L. 53, 56. 


“The defendant do pay to the plain- 
tiff” distinguished see supra note 96 
[a]. 

14. Harding v. Osceola County, 
(Iowa) 237 N.W. 625, 629. 


15. State v. Mateer, 62 N.W. 684 
94 Iowa 42, 44 (as not meaning “all 
the premises” or “the entire build- 
ing,’ in written consent to location of 
saloon required by liquor law). 


16. Anundsen v. Standard Print- 
ing Co., 105 N.W. 424, 426, 129 Iowa 


.200 (in statute giving preference to 


labor claims); Born v. Home Ins. Co., 
81 N.W. 676, 110 Iowa 379, 383, $0 Am. 
S.R. 300 (in fire insurance policy). 


[a] “The words . . . were in- 
tended to include all the property.”— 
Born v. Home Ins. Co., 81 N.W. 676, 
110 Iowa 379, 383, 80 Am.S.R. 300 [cit 
Anundsen v. Standard Printing Co., 
105 N.W. 424, 426, 129 Iowa 200]. 


17. Rex v. Proverns, (Alta.) 40 
Can.Cr.Cas. 26, 28, [1923] 3 Dom.L.R. 
384, [1923] 2 West.Wkly. 622. 


18. Jackson v. Quarry Realty Co., 
(Mo.App.) 231 S.W. 1063, 1066. 


[a] Distinction with “a roadway” 
held finespun.—Jackson v. Quarry 
ASST Co., (Mo.App.) 231 S.W. 1063, 


19. Terre -Haute, ete, Re Cou wv 
Sherwood, 31 N.E. 781, 132 Ind. 129, 
130,32 Am:S.R: 92395 17) Thi RoAb gs 
(in demurrer to pleading); Claflin v. 
Smith, 135" Hun «CNvy.) S72, 36s 
Abb.N.Cas. 241; Dabney v. Hathaway, 
152 P. 77, 79, 51 Okl. 658, 667; State 
v. Hanson (S.D.) 223 N.W. 55, 57; 
Hare _v. Horton, 5 B.&Ad. 715, 729, 
110 Reprint 954 (in declaration in 
trespass on the case); Re Murray, 8 
Ont.W.N., 463. 


[a] As referring to more than one 
thing.— Where an information charg- 
ed accused appropriated and convert- 
ed “the said check and the proceeds 
thereof to his own use .. . and 
thereby did embezzle the same,” the 
court said: ‘“ “The same,’ as used in 
this information, refers to the afore- 
said things mentioned in the infor- 
mation, and these things are the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ss Wee eh y + 


due,”’?° “the State,”21 “the statement of the result of 
the vote,”?? “the warden of the Penitentiary,’”’?* and 


“the whole of my money.”?4 


THEATER or THEATRE. The term is defined 


elsewhere in this work.25 


Theater stage employee.2° 


check and the _ proceeds thereof.” 


State v. Hanson, (S.D.) 223 N.W 
55, 57. 
fb] “fhe New Oxford Dictionary 


defines the words ‘the same’ as used 
in law literature thus: ‘The same; 
the aforesaid person or thing. Now 
rare in literary use; still common 
in legal documents.’” State v. Han- 
son, (S.D.) 223 NW. 55, 57. 


As sufficient reference to instru- 
ment in acknowledement thereof see 
Acknowledgments § 201. 


“Same” 56 C.J. p 122. 


20. French Spiral Spring Co. v. 
New England Car Trust, 32 F. 44, 46 
(in contract). 

21. State v. Campbell, 109 S.W. 
706, 210 Mo. 292. 225, 14 Ann.Cas, 493 
[cit State v. Skil’man, 107 S.W. 1071. 
i Mo. 408, 409]. 

2. Peonle v. Hamilton. 58 N.Y.S. 
584 586, 27 Misc. 308 [aff 59 N.Y.S. 


[62 C. J.—41] 


The term has been 
held not to include one temporarily employed to 
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wash a sign on a theater building.?7 


Theater supplies.?® 
business, the term includes those minor incidentals 
which are kept by a film exchange for accommoda- 


As understood in the film 


tion of the trade, but necessary to conduct the busi- 
ness;?® small matters, such as cement, lugs, and 


943, 42 App.Div. 212]. 


[a] Phrase rendered definite by 
use of “the.’—“‘The use of . 

‘the’ before the words [text phrase] 

- gives to those words precise 

and definite annlication.” People v. 

Hamilton, 58 N.Y.S. 584, 586, 27 Misc. 

313] [aff 59 Nuy.S. 943, 42 App.Div. 


23. Howell v. State, 138 S.E. 206, 
164 Ga. 204, 213. 


fal Hela to mean “any warden” 
of that institrt’on.—Howell v. State. 
138 S.E. 206, 164 Ga. 204, 214. 


[b] Held not to mean the “srnor- 
intendent.”——Howell v. State, 138 S. 
E. 206, 164 Ga. 204, 218. 


24. Re Green, 26 Ont.W.N. 398. 


fal TWsed in witl, the phrase 
“probably meant all that was of suh- 
stance and worth.” Re Green, 26 
Ont.W.N. 398. 


25. See Theaters and Shows post 


other parts which are broken occasionally in moving 
picture machines and have to be quickly replaced.?° 


Saale 
26. “Employee” 20 C.J. p 1241. 


27. Parker _v. Pantages Theater 
Co., 254 P. 1083, 143 Wash. 176, 177. 


[a] Held not such employee.—One 
employed by a theater proprietor to 
wash the electric sign on the build- 
ing, only on a single occasion, held 
not to be classified as a theater stage 
employee, within Workmen’s Compen- 
sation Act (Rem. Comp. St. Suppl. 
[1923] § 7676, class 45—1). merely he- 
cause ordinarily the washing of the 
sign was assigned to the pronprietor’s 
stage hands. Parker v. Pantages 
Theater Co.. 254 P. 1083, 1084, 143 
Wash. 176, 177. 


23. “Supplies” 60 C.J. p 1167. 


29. McCullough Realty Co 
Laemmle Film Service, 165 N.W. 33, 
181 Iowa 594, 599. 


30. McCullough Realty Co. v. 
Laemmle Film Service, supra. 
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§ 1-2] 


eoeettural exhibitions and fairs see Agriculture §§ 


Carrying weapon at place of amusemen ee W 
[40 Cyc 856]. te Bar dire 
Comment and criticism on performances see Libel and 
Slander § 276 et seq. 
Conspiracy to injure theatrical production see CGon- 
; Spiracy § 114. 
' Discrimination between applicants for admission as in- 
7 fringement of civil rights see Civil Rights § 19. 
Disorderly Houses § 33. 
Dramatic or musical composition as: 
or eels See Copyright and Literary Property §§ 
Subject. of literary property see Copyright and Liter- 
ary Property §§ 15, 16. 
Enticing actor to break engagement see Master and 
Servant § 1608. 
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CROSS REFERENCES ' 


Injunction against performance for another by: 
Baseball player see Injunctions § 313. 
Theatrical performer see Injunctions § 312. 

Internal Revenue 33 C. J. p 271. 

Landlord and Tenant 35 C. J. p 937. 

Libel or slander of actor see Libel and Slander § 92. 

Master and Servant 39 C. J. p 1. 

Nuisances § 288. 

Obscene exhibitions see Obscenity § 23. 

Partnership 47 C. J. p 619. 

Sunday §§ 48, 49. 

Taxation 61 C. J. p 1. 

Ticket for theatrical or other performance as subject 
of forgery see Forgery § 48. 

Use of Schoolhouse for theatrical performance see 
Schools and School Districts § 484. 

Workmen’s Compensation Acts. 


I. DEFINITIONS AND DISTINCTIONS? - 


[§ 1] A. Theater.2. The word “theater,” from the 
Greek, means literally “a place for secing.”? In the 
common acceptation of the term a theater is a house 
for the exhibition of dramatic performances;* a 
playhouse comprehending the stage, the pit, the box- 
es, galleries, and orchestra,® although it is held 
that the word does not necessarily import anything 
but the stage on which the actors play and the room 
in which the acting is done and seen. In another 
sense the word “theatcr’” has been held to refer to 
the amusement or exhibition afforded rather than to 
, the building itself.‘ In this sense, a theatcr has 
E been defined as a “show;”° an “exhibition;’® a 

“spectacle.”!® But in this sense it has been held 
not sufficiently comprehensive to include all shows,1! 
and although the term has an extended significance 
and comprechends a variety of performances, yet it 
is conceived that all which it does legitimately com- 


: prehend partake more or less of the character of - 


Na 


1. Related terms: 


house in which dramatic compositions 


the drama. The dramatie performances which are 
recognized as belonging to a theater are those adapt- 
ed to the stage with the appropriate scenery for their 
representation.?2 


A circus, as contradistinguished from a theater, 
has no stage but a ring; and the performances are 
of a character that can take place in the cirele in the 
absence of the stage and its appurtenances; hence 
the term “theater” does not include cireus!® unless 
so provided by statute.1# 


[$ 2] B. Show. The word show as a noun? 
means a sight or spectacle; an exhibition; a pag- 
eant; a play.‘® The word “show” may inelude a 
theatrical performance.‘ But it has been held that 
maintenance of a track for horse racing and keeping 
it open to the publie for pay does not constitute con- 
ducting a show for pay;!8 and that the furnishing 
by a city of Shetland ponies for children in its parks 


tableau.” Ex p. Lingenfelter, 142 S. 


Amusement 2 C.J. p 1331. 
~ Baseball 7 C.J. p 932. 
Cinematograph 11 C.J. p 766. 
Cockfighting 11 C.J. p 938. 
Comedy 11 C.J. p 1232. 
Concert 12 C.J. p 385. 
Drama 19 C.J. p 761. 
Exhibition 25 C.J. p 167. 
Fair 25 C.J. p 430. 
Farce 25 C.J. p 670. 
Footfall 26 C.J. p 790. 
Kinetoscope 35 C.J. p 915. 
Merry-go-round 40 C.J. p 652. 
’ Moving picture 42 C.J. p 1411. 
Museum 44 C.J. p 1498. 
Opera 46 C.J. p 1110. 
Panorama 46 C.J. p 1172. 
Pantomime 46 C.J. p 1172. 
Play 48 C.J. p 1228. 
Prize Fighting 50 C.J. p 411. 
Tragedy [38 Cyc 935]. 
Variety Show [39 Cyc 1125]. 


are spoken or recited, by persons call- 
ed actors.” Rowland v. Kleber, 1 
Pittsb. (Pa.) 68, 71. (2) “A building 
appropriated to the representation of 
dramatic spectacles; a place for 
shows, a play-house.’’ Com. v. Fox, 
10 Phila. (Pa.) 204. (3) “A building 
especially adapted to dramatic, op- 
eratic, or spectacular representations, 
a playhouse.” Standard D. [quot Asa 
G. Candler, Inc. v. Georgia Theater 
Co., 96-S.H. 226, 227, 148 Ga. 188, L.R. 
A.1918F 389; People ex rel. McShane 
v. Keller, 161 N.Y.S. 132, 147,96 Misc. 
92; People v. Klaw, 106 N.Y.S. 341, 
351, 55 Misc. 72]. (4) ‘An edifice us- 
ed for the purpose of dramatic, or op- 
eratic, or other representations, plays, 
or performances, for admission to 
which entrance money is received.” 
Central. Amusement Co. v. Van Nos- 
tran, 152 N.E. 183, 184, 85 Ind.App. 


476 [cit Black L. D.]. 


{c] Restaurant in which gratui- 
tous entertainments are furnished to 
its patrons is not a ‘theater.’ Peo- 
ple v. Keller, 161 N.Y.S. 132, 96 Misc. 
92, 34, N.Y.Cr. 523 


5. Rowland vy. Kleber, 1 Pittsb. 
See Bell v. Mahn, 15 A. 


W. 555, 570, 64 Tex.Cr. 30, Ann.Cas. 
1914C 765. 


8. United States v. Nuzum, 5 Alas~- 
ka 198. 


9. United States v. Nuzum, supra. 


10. United States v. Nuzum, su- 
pra. 


11. State v. Penny, 111 P. 727, 729. 
42 Mont. 118, 31 L.R.A.N.S. 1155. 


12. Jacko v. State, 22 Ala. 73, 74. 


13. Jacko v. State, 22 Ala. 73, 75; 
Com. v. Reifsnyder, 3 Pa.Dist. 193, 
194, 14 Pa.Co.-353; Rowland v. Kle- 
ber, -ly.Pittsbh.7(Pa.) 68. 0c 


14. State v. Morris, 76 A. 479, 24 
Del. 330. 


Within meaning of Sunday laws see 
Sunday § 48. 


15. Other uses of word see Show 
58 C.J. p 702. 

16. Century D. [quot People. v. 
Hemleb, 111 N.Y.S. 690, 127 App.Div. 
356, 360]. : 

[a] “Jugglers and the exhibition 
of shows.”—Where white persons 
dressed and disguised as negroes ex- 


2. Within meaning of Sunday laws | (Pa.) 68, 71. 


see Sunday § 48. 


3. Asa G. Candler, Inc. v. Georgia 
Theater Co., 96 S.E. 226, 148 Ga. 188, [a] 
L.R.A.1918F 389. ; 


4 4 Bell v. Mahn, 15 A. 523, 121 Pa. 
5 225, 227, 6 Am.S.R. 786, 1 L.R.A. 364; 
= Com. v. Reifsnyder, 3 Pa.Dist. 193, 6 
194, 14 Pa.Co. 353 [cit Webster Dict.]; : 
Com. v. Keeler, 3 Pa.Dist. 158, 161; be 
Rowland v. Kleber, 1 Pittsb. (Pa.) 68, 


R.A. 364. 


179, 66 Tex.Cr. 122, 65 Tex. 662. [a] 
[a] Other definitions.—(1) 


528, 121 Pa. 225, 6 Am.S.R. 786, 1 L. 


Lee v. State, 56 Ga. 477, 478. 
State v. Penny, 111 P. 727, 729, 
42 Mont. 118, 31 L.R.A.N.S. 
71: Gould v. State, 146 S.W. 172,| Com. v. Keeler, 3 Pa.Dist. 158. 
“Reproduction of some play or 
“The | scene by acting, by pantomimes, or by 


hibit or perform for gain or profit, 
Singing negro songs, dancing in a 
grotesque manner, giving mock psy- 


Stage with its machinery and | chological lectures, mesmerizing each 
appurtenances forms an essential el- | other, 
ement in the definition of the term 
“theater.” Jacko v. State, 22 Ala. 73. 
74, 


and performing feats with 
chairs on their heads, they come 
within the prohibition of the statute 
relative to “jugglers, and the exhi- 
bition of shows.” Thurber v. Sharp, 
13 Barb. (N.Y.). 627, 628. 


ALD 5% 17. State v. Penny, 111 P. 727, 729, 
42 Mont. 118, 31 L.R.A.N.S. 1155. 


18. U. S. v. Buffalo Park, 24 F. 
Cas.No. 14,681, 16 Blatchf. 189. 
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is not a show within a charter provision prohibit- 
ing the giving of shows in parks, a show being com- 
monly understood to be something one views, or at 
which one looks, and at the same time hears.*® 


[§ 3] ©. Circus. A circus has been defined as a 
circular inclosure,2° with a ring,?? for the exhibi- 
tion of games and shows,?? including feats of horse- 
manship.?* Under a statute providing that every 
building, tent, space, or area where feats of horse- 
‘manship or acrobatic sports or theatrical perform- 
ances are exhibited shall be deemed a circus, a build- 


‘ing wherein motion pictures are exhibited may be 


held to be a cireus.?* 
[§ 4] D. Minstrelsy. Minstrelsy is the art or oc- 


AND SHOWS 


19926 


eupation of minstrels singing and playing in the 
manner of a minstrel, lyrical song and music.?° The 
term has acquired a much broader meaning than for- 
merly,?* and includes concerts given on a stage.?* 


[§ 5] E. Theatrical; Theatrical Exhibition; The- 
atrical Entertainment. “Theatrical” means of or 
pertaining to a theater or scenic or dramatic repre- 
sentations.28 A theatrical exhibition must be such as 
pertains to a theater to the drama for the represen- 
tation of which the theater is designed.?® A moving 
picture exhibition may come within the meaning of 
such a definition.2® On the other hand it has been 
held that a thoving picture show is not a theatrical 
entertainment.*1 


II. NATURE AND STATUS OF BUSINESS 


[§ 6] The carrying on of a theater or other place 
of public amusement is a private business,” which 
is not conducted under authority from the state,?* 
and its character as such is in no way changed from 
a private to a public business by the fact that a l- 


of Juvenile Delinquents v. ‘Neusbach, 


cense is paid for the privilege of giving exhibitions.** 


In consequence, this business is not governed by 
the rules relating to common carriers, or other cor- 
porations affected with a public duty;°> and, in the 
absence of statutory regulation to the contrary, the 


L.R.A.N.S. 872. 


19. Longwell v. Kansas City, 203 
S.W. 657, 199 Mo.App. 480. 


20. Rowland v. Kleber, 1 Pittsb. 
(Pa.) 68, 71. 
21. Jacko v. State, 22 Ala. 73, 74. 


22. Com. v. Reifsnyder, 3 Pa.Dist. 
ae 194, 14 Pa.Co. 353 [quot Webster 


[a] Restaurant in which gratui- 
tous entertainment is given as an in- 
cident to the business is not a “cir- 
cus.” People v. Keller, 161 N.Y.S. 
132, 96 Mise. 92, 34 N.Y.Cr. 523. 


[b] Moving picture show is not a 
circus in the absence of a statutory 
declaration to that effect. State v. 
Morris, 76 A. 479, 24 Del. 330. 


23. Rowland vy. Kleber, 1 Pittsb. 
(Pa.) 68, 71. 


[a] Anciently a circus was an edi- 
fice or inclosure used for the exhibi- 
tion of games and shows to the peo- 
ple, such as the circus maximus, 
Rowland v. Kleber, 1 Pittsb. (Pa.) 68, 
uae 


[b] ‘Wild west show is not a circus 
nor is it an “other exhibition” within 
the meaning of a statute relating to 
the licensing of ‘‘circus and other ex- 
hibitions.” State v. Cody, (Tex.Civ. 
App.) 120 S.W. 267, 269. 


24. State v. Morris, 76 A. 479, 24 
Del. 330. 


25. Century D. 


26. New York v. Eden Musée 
American Co., 8 N.E. 40, 102 N.Y. 
593, 595. 


27. New York v. 
American Co., supra. 


[a] Exhibitions of minstrelsy.—A 
performance consisting of songs, 
glees, recitations, selections from op- 
eras and oratorios, and solos, trios, 
and quartets of various musical in- 
struments is an exhibition of min- 
stelsy, within the meaning of L. 
(1872) c 836, and the hall or room in 
which they are given is, for the time 
‘being, a concert room when fitted up 
for the purpose, with printed pro- 
grams issued and tickets sold to all 
buyers, raised stages or platforms or 
seats for the spectators, and provided 
with a man at the door to take the 
tickets of persons applying for ad- 
mittance. Society for Reformation 


Eden Musée 


28 Hun 642, 16 N.Y.Wkly.Dig. 349. 


238. Webster D. [quot State v. Mor- 
ris, 76 A. 479, 480, 24 Del. 330; Zuc- 
caro v. State, 197 S.W. 982, 985, 82 
Tex.Cr. 1, U.R.A.1918B 354]. 


[a] Other definitions.—(1) “Of or 
pertaining to a theater or scenic rep- 
resentations resembling the manner 
of a dramatic performance.” Century 
D. [quot State v. Morris, 76 A. 479, 
480, 24 Del. 330; Zuccaro v. State, 197 
Siw. 7982) 9855 182 Tex.Crs: 1, SLeRwA. 
1918B 354]. (2) “Of or pertaining to 
the theater; in the nature of dramat- 
ic or scenic representations; befitting 
the stage; dramatic.” Standard D. 
[quot State v. Morris, supra; Asa G. 
Candler, Inc. v. Georgia Theater Co., 
96 S.E. 226, 227, 148 Ga. 188, L.R.A. 
1918F 3829; Zuccaro v. State, supra]. 


29. In re Theatrical Exhibitions, 
14 Pa.Co. 657. 


[a] Musical performance (1) is 
not a theatrical nor a dramatic per- 
formance. State v. Fennessy, 10 Ohio 
Dec. (Reprint) 608, 22 Cinc.L.Bul. 198. 
(2) “A strictly musical concert, with- 
out the introduction of the dramatic, 
operatic or theatrical element is not 
- . . a theatrical exhibition.” In re 
Theatrical Exhibitions, 14 Pa.Co. 657, 
660. (3) Songs and duets sung by 
persons in costume may be parts of a 
dramatic, theatrical, or operatic en- 
tertainment and must be so regard- 
ed when connected with dialogue and 
sung in a public place of resort fitted 
up with a stage, orchestra, ete., for 
theatrical performances. Society for 
Reformation of Juvenile Delinquents 
v. Diers, 60 Barb. (N.Y.) 152, 10 Abb. 
Pr.N.S. 216, 221, 


[b] Opera.—The performance of 
an opera is a “theatrical exhibition.” 
Bell v. Mahn, 15 A. 5238, 121 Pa. 225, 
6 Am.S.R. 786, 1 L.R.A. 364, 


30. State v. Morris, 76 A. 479, 24 
Del. 330. 


‘ee Com. v. Beatty, 20 Pa.Dist. 


32. Ill.—Peo. v. Steele, 83 N.E. 
236, 281 Ill. 340, 121 Am.S.R. 321, 14 
L.R.A.N.S. 361. 


Mich.—Meisner v. Detroit, Belle 
Isle & Windsor Ferry Co., 118 N.Ww. 
14, 164 Mich. 545, 129 Am.S.R. 493, 19 


N.Y.—Woollecott v. Shubert, 111 N. 
E. 829, 217 N.Y. 212, L.R.A.1916E 248, 
Ann.Cas.1916B 726; Aaron v. Ward, 
96 N.E. 736, 208 N.Y. 351, 38 L.R.A. 
N.S. 204; People v. Flynn, 82 N.E. 169, 
18y N.Y. 180; Collister v. Hayman, 76 
N. BS 6205883" N.Y. 2250, ci Arm aees 
740, 1 L.R.A.N.S. 1188; Peo. v. King, 
18 N.E. 245, 110 N.Y. 418, 6 Am.S,R. 
389, 1 L.R.A. 293; People v. Newman, 
180 N.Y.S. 892, 109 Misc. 622; Lux- 
enberg v. Keith & Proctor Amuse- ~ 
ment Co., 117 N.Y.S. 979, 64 Misc. 69; 
Purcell v. Daly, 9 Abb.N.Cas. 301. 


Pa.—Horney v. Nixon, 61 A. 1088, 
213 Pa. 20, 110 Am.S.R. 520, 1 L.R.A. 
N.S. 1184, 5 Ann.Cas. 349. 


R.I.—O’Neil v. Providence Amuse- 
ment Co., 108 A. 887, 42 R.I. 479, 8 
A.L.R. 1590; Buenzle v. Newport 
Amusement Ass’n, 68 A. 721, 29 R.I. 
23,) 14 TERA. NS& 12 £22 


Tenn.—Boswell v. Barnum & 
Bailey, 185 S.W. 692, 135 Tenn. 35, 
L.R.A.1916E 912. 


Wash.—Finnesey y. Seattle Base- 
ball Club, 210 P. 679, 122 Wash. 276, 
30 A.L.R. 948. 


33. People v. Flynn, 82 N.E. 169, 
189 N.Y. 180, 12 N.Y.Ann.Cas. 420, 21 
N.Y.Cr. 449; Collister v. Hayman, 76 
N.E. 20, 183 N.Y.. 250, 111 Am.S.R. 740, 
1 L.R.A.N.S. 1188. 


“The proprietor does not derive 
from the _ state the franchise to 
initiate and conduct it. His right to 
and control of it is the same as that 
of any private citizen in his property 
and affairs.” Woollcott v. Shubert, 
111 N.E. 829, 830, 217 N.Y. 212, L. R.A. 
1916E 248, Ann.Cas.1916B 726 [quot 
People v. Newman, 180 N.Y.S. 892, 903, 
109 Misc. 622]. 


34. Purcell v. Daly, 19 Abb.N.Cas. 
(NLY.). 301, i. 


35. D.C.—Marrone v. Washington 
Jockey Club, 35 App.D.C. 82. ih 


Mich.—Meisner_ v. Detroit, Belle 
Isle & Windsor Ferry Co., 118 N.W. 
14, 154 Mich. 545, 129 Am.S.R. 493, 
19 L.R.A.N.S. 872. 


N.Y.—Woolleott v. Shubert, 111 N. 
E. 829, 217 N.Y. 212, L.R.A.1916H 248, 
Ann.Cas.1916B 726; Collister v. Hay- 
man, 76 N.E. 20, 183 N.Y. 250, 111 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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proprietors are not obliged, like common carriers, 
to admit everyone who applies for a ticket and is 
willing to pay for it.8* Furthermore the proprietors 
of these places may open or close them at will,?? or 
use the property for other purposes than that of 
entertainment,*® and no one can make lawful com- 
plaint.*® In the absence of any statutory regulation 
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of the matter, the proprietors may, like the proprie- 


{§ 7] A. Power To Regulate‘*—1. In General. 
Within limitations imposed by the state and fed- 
eral constitutions, legislatures may regulate theaters 


Am.S.R. 1740, 
Ann.Cas. 344; 
Abb.N.Cas. 301. 


Pa.—Horney v. Nixon, 61 A. 1088, 
213 Pa. 201, 1 L.R.A.N.S. 1184. 


R.I.—O’Neil v. Providence Amuse- 
ment Co., 108 A. 887, 42 R.I. 479, 8 
A.L.R. 1590. 


Wash.—Finnesey v. Seattle Base- 
ball Club, 210 P. 679, 122 Wash. 276, 
30 A.L.R. 948. 


36. See infra § 36. 


87. Collister v. Hayman, 76 N.E. 
20; 183 N.Y. 250, 111° Am.S.R: 740, 
L.R.A.N.S. 1188, 5 Ann.Cas. 344; Peo- 
ple v. Flynn, 100 N.Y.S. 31, 114 App. 
Div. 578; Purcell v. Daly, 19 Abb.N. 
Gas. «(N-Y.) 30k. 


38. Purcell v. Daly, supra. 


39. Collister v. Hayman, 76 N.E. 
20, 183 N.Y. 250, 111 Am.S.R. 740, 1 
L.R.A.N.S. 1188, 5 Ann.Cas, 344. 


40. Pearce v. Spalding, 12 Mo.App. 
141; Woollcott v. Shubert, 111 N.E. 
829, 217 N.Y. 212, L.R.A.1916E 248, 
Ann.Cas.1916B 726; Collister v. Hay- 
man, 76 N.E. 20, 183 N.Y. 2509, 111 
Am.S.R. 740, 1 L.R.A.N.S. 1180; Joy- 
ner v. Moore-Wiggins Co., 136 N.Y.S. 
578. 152 App.Div. 266 [aff 105 N.E. 
1088, 211 N.Y. 522]; Luxenberg v. 


1 L.R.A.N.S. 
Purcell vy. Daly, 


1188, 5 
19 


Keith & Procter Amusement Co., 117 | 


N.Y.S. 979, 64 Misc. 69; Purcell v. 
Daly, 19 Abb.N.Cas. (N.Y.) 301; Fin- 
nesey v. Seattle Baseball Club, 210 
P. 679, 122 Wash. 276, 30 A.L.R. 948. 


[a] Theaters are not necessities of | 


life, and the proprietors of them may 


manage their business in their own! 


way. If that way is unfair or un- 


popular, they will suffer in diminished | 
receipts. Pearce v. Spalding, 12 Mo. | 
App. 141 [cit Clifford v. Brandon, 2 | 


Campb. 358-368, 11 Rev.Rep. 731, and 


cit Buenzle v. Newport Amusement | 
Assoc., 68 A. 721, 29 R.I. 23, 14 L.R.A. | 


N.S. 1242]. 


For particular regulations see infra 
§ 36. 

41. U.S—wWestern Turf Assoc. v. 
Greenberg, 27 S.Ct. 384, 204 U.S. 359, 
51 L.Ed. 520. 


Ala.—Dreyfus v. Montgomery, 
So. 730, 4 Ala.App. 2790. 


Ill.—People v. Thompson, 119 N.E. 
41, 283 Ill. 87, L.R.A.1918D 382; Peo. 
v. Steele, 83 N.E. 236, 231 Ill. 340, 14 
L.R.A.N.S. 361, 111 Am.S.R. 321. 


Mass.—In re Opinion of the Jus- 
tices, 143 N.E. 808, 247 Mass. 589. 


N.Y.—People v. Weller, 
205. 237 N.Y. 316, 38 A.L.R. 613; Peo. 
v. King, 18 N.E. 245, 110 N.Y. 4138, 6 
Am.S.R. 389, 1 L.R.A. 293. 


“A place of public entertainment | 


and amusement is so far affected with 
a public interest that the state may, 
in the interest of good order and fair 


58 | 


143 N.E. | 
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dealing, require defendant to perform 
its engagement to the public, and 
recognize its own tickets of admis- 
Sion in the hands of persons entitled 
to claim the benefits of the statute.” 
Western Turf Assoc. v. Greenberg, 
27 S.Ct. 384, 204 U.S. 359, 364, 51 L. 
Ed. 520. 


“Numerous reasons lead to the con- 
clusion that the maintenance of 
theaters and other places of amuse- 
ment is for the use of the public and 
affected with a public interest. The 
character of the performances pre- 
sented has an intimate connection 
with the preservation and promotion 
of public morality. Some theatrical 
presentations are injurious and some 
are beneficial to public morals. Al- 
though their entertaining and recrea- 
tive features are commonly more em- 
phasized than any other, they also 
have or are susceptible of distinctly 
educative functions. Some _ inspire 
emotions of patriotism, philanthropy 
and good will. They have a tendency 
to gather at one time large numbers 
of people under a single roof and un- 
der comparatively crowded conditions. 
These factors have intimate relation 
to the health, safety, and good order 
of the community. In these particu- 
lars such places require constant 
supervision and inspection in the in- 
terest of the public at large in order 
to prevent disaster by fire and acci- 
dent, spread of disease and general 
and individual disorder and crime.” 


} In re Opinion of the Justices, 143 N.E. 


808, 247 Mass. 589, 594. 


42. Peo. v. King, 18 N.E. 245, 110 
N.Y. 418, 6 Am.S.R. 389, 1 L.R.A. 293. 
And see infra §§ 7—20. 


43. By license and license taxes 
see infra §§ 21-35. 


44, U.S.—Mutual Film Corp. v. In- 
dustrial Commission of Ohio, 35! S.Ct. 
387, 236 U.S. 230, 59 L.Ed. 552. 


Ala.—Hale v. State, 116 So. 369, 217 
Ala. 403, 58 A.L.R. 1333; Tannenbaum 
v. Rehm, 44 So. 532, 152 Ala. 494, 126 
Am.S.R. 52, 11°L.R.A.N.S. 700. 


Ark.—City of North Little Rock v. 
Rose, 206 S.W. 449, 136 Ark. 298. 


Cal.—Greenberg v. Western Turf 
Assoc., 73 P. 1050, 140 Cal. 357. 


Colo.—Antlers Athletic Ass’n v. 
Hartung, 274 P. 831, 85 Colo. 125. 


Ga.—Oldknow v. City of Atlanta, 71 
S.E. 1015, 9 Ga.App. 594. 


11).— Pickett v. Kuchan, 153 N.E. 
667, 323 Ill. 138, 49 A.L.R. 499; Peo- 
pie v. Thompson, 119 N.E. 41, 283 Ill. 
87, L.R.A.1918D 382; People v. 
Steele, 83 N.E. 236, 231 Ill. 340, 121 
Am.S.R. 321, 14 L.R.A.N.S. 361; Grove 
v. Board of Sup’rs of Platt County, 
246 Ill.App. 241. 


Iowa.—City of Ames vy. Gerbracht, 
189 N.W. 729, 194 Iowa 269. 
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tors of any other private business, control it and 
make such rules and regulations for its conduct as 
they may see fit.4° 
erally ‘been declared that the business of conducting 
theaters or other public amusements, although pri- 
vate, is affected with a public interest,41 which jus- 
tifies legislative regulation and interference.*? 


Nevertheless, it has very gen- 


and other places of public amusement in the exercise 
of the police power,** and also, it has been said, as 
a legitimate exercise of the taxing power of the 


Kan.—Brewster v. Crawford, 173 P. 
12, 103 Kan. 76; Mid-West Photo 
Play Co. v. Miller, 169 P. 1154, 102 
Kan. 356. 


Ky.—State Racing Commission v. 
Latonia Agricultural Ass’n, 123 S.W. 
681, 186 Ky. 173, 25 L.R.A.N.S. 905. 


La.—Louisiana Greyhound Club, 
Ine. v. Clancy, 119 So. 532, 167 La. 511 
{foll Louisiana Greyhound Club, Ine. 
v. Clancy, 120 So. 295, 167 La. 784, and 
Ee S.Ct. 87, 280 U.S. 525, 74 L.Ed. 


Md.—Clark v. Harford Agricultural 
& Breeders’ Ass’n, 85 A, 503, 118 Md. 
608; Germania v. State, 7 Md. 1. 


Mass.—Jaffarian v. Building Com’r 
of City of Somerville, 175 N.E. 641, 74 
A.L.R. 403; In re Opinions of the 
Justices, 143 N.E. 808, 247 Mass. 584; 
Com. v. McGann, 100 N.E. 
Mass. 213; Com. v. Colton, 8 Gray 488. 


Mich.—Bohm vy. Rogoff, 239 N.W. 
320, 256 Mich. 199; Jeup v. Winship, 
148 N.W. 340, 182 Mich. 231; Jewell 
v. State Fire Marshal, 144 N.W. 835, 
178_Mich. 399. 


Minn.—Town of Linden v. Fischer, 
191 N.W. 901, 154 Minn. 354. 


Mont.—State v. Penny, 111 P. 727, 
42 Mont. 118. 


N.Y.—People v. Ewer, 36 N.E. 4 
141 N.Y. 129, 88 Am.S.R. 788, 25 L.R. 
A. 794; People v. King, 18 N.E. 245 
110 N.Y. 418, 6 Am.S.R. 389, 1 L.R.A. 
293; Wallack v. New York, 3 Hun 
84, 5 Thomps.&C. 310 [aff 67 N.Y. 23]; 
Fitzsimmons v. New York State Ath- 
letic Commission, 146 N.Y.S. 117 [aff 
147 N.Y.S. 1111, 162 App.Div. 904]. 


N.D.—State v. Ukkelberg, 239 N.W. 
168, 61 N.D. 578. ; 


Ohio.—Baker v. Cincinnati, 11 Ohio 
St. 534. 


Or.—State v. Kincaid, 285 P. 1105, 
288), °1015,.. 1383Or.. 95: 


Pa.—Oellers v. Ritter, 5 Pa.Dist. 
149, 18 Pa.Co. 73; In re Gartenstein, 
15 Pa.Co. 612. 


R.I.—Greenough v. Allen Theatre 
& Realty Co., 80 A. 260, 33 RI. 120. 


Tenn.-—State v. White, 7 Baxt. 158. 


Tex.—City of Dallas v. Urbish, (Civ. 
App.) 252 S.W. 258; Xydias Amuse- 
ment Co. v. City of Houston, (Ciy. 
App.) 185 S.W. 415. 


Wis.—State v. Hohle, 234 N.W. 735, 
203 Wis. 626. 


Alta.—City of Lethbridge v. Wilson, 
7 Alta.L. 178, 8 West.Wkly. 424. 


“Generally speaking, it is well set- 
tled that the Legislature has the same 
authority over the theatrical business 
as over any other lawful private busi- 
ness. Besides the requirement of a 
license, it is authorized to regulate 


. 


355, 213° 


~ 


the conduct of places of public amuse-., 


ment, where the public health, safety, 
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state;#® and the power to regulate embraces the 
power to prohibit altogether amusements considered 
hurtful to the community.*® The legislature, within 
constitutional limitations, may delegate the power to 
regulate, restrain, or prohibit theaters, shows, and 
other amusements to municipslities,#7 or municipal 
boards,*® or designated municipal officers,*® and the 
power may be conferred either expressly°® or by 


morality, comfort, and tranquillity 
are concerned and the general welfare 
requires. This is the exercise of po- 
lice power, which has always been de- 
cilared by the courts as that inherent 
and plenary power in the state which 
enables it to prohibit all things hurt- 
ful to the comfort, safety, and wel- 
fare of society.” Oldknow v. City of 
Atlanta, 71 S.E. 1015, 9 Ga.App. 594. 


45. Wallack v. City of New York, 
3 Hun 84, 5 Thomps.&C. 310 [aff 67 N. 
Sk PABA 


46. See infra § 8. 


47. Ala—Tannenbaum v. Rehm, 
44 So. 532, 152 Ala. 494, 126 Am.S.R. 
52, 11 L.R.A.N.S. 700; Dreyfus v. 
City of Montgomery, 58 So. 730, 4 Ala. 
App. 270. 


Ark.—City of North Little Rock v. 
Rose, 206 S.W. 449, 186 Ark. 298. 


Cal.—Greenberg v. Western Turf 
Assoc., 73 P. 1050, 140 Cal. 357. 


Conn.—City of Hartford v. Parsons, 
87 A. 736, 87 Conn, 412, Ann.Cas.1916A 
1182. 


Ga.—Oldknow v.City of Atlanta, 71 
S.E. 1015, 9 Ga.App. 594. 


fowa.—City of Ames v. Gerbracht, 
189 N.W. 729, 194 Iowa 269; Carlisle 
v. Sells-Floto Show Co., 163 N.W. 380, 
180 Iowa 549. 


Ky.—Douglas Park Jockey Club v. 
Talbott, 191 S.W. 474, 173 Ky. 685 
{error dism 39 S.Ct. 260, 249 U.S. 619, 
63 L.Ed. 804]. 


Md.—Brown v. Stubbs, 97 A. 227, 
128 Md. 129. 


Mass.—Boston v. Schaffer, 9 Pick. 
415. 


Mich.—People v. Richards, 114 N. 
,W. 280, 150 Mich. 434. 


Minn.—Town of Linden v. Fischer, 
191 N.W. 901, 154 Minn. 354. 


N.Y.—Peo. v. King, 18 N.E. 245, 110 
N.Y. 418, 6 Am.S.R. 389, 1 L.R.A. 293. 


Ohio.—Cincinnati v. Brill, 5 Ohio 
S.&C.P. 566, 7 Ohio N.P. 534. 


Pa.—Brennan v. McCall, 16 Pa.Dist. 
809; Theatre Co. v. Weaver, 15 Pa. 
Dist. 794. 


Tex.—Xydias Amusement Co. Vv. 
City of Houston, (Civ.App.) 185 S.W. 
415; Brunk v. State, 6 S.W.(2d) 353, 
1u9 Tex.Cr. 474. 


Wash.—Bungalow Amusement Co. 
v. Seattle, 269 P. 1048, 148 Wash. 485, 
60 A.L.R. 166. 


Wis.—Mehlos v. Milwaukee, 146 N. 
W. 882, 156 Wis. 591, 51 L.R.A.N.S. 
1009, Ann.Cas.1915C 1102. 


{a} In Tinois (1) the entire leg- 
islative power of the state to regulate 
theaters and shows is delegated to 
municipalities (People v. Thompson, 
119 N.E. 41, 283 Ill. 87, L.R.A.1918D 
382; Nahser v. City of Chicago, 111 
N.E. 119, 271 Ill. 288, L.R.A.1916D 
95; City of Chicago v. Shaynin, 101 
N.E. 224, 258 Ill. 69, 45 L.R.A.N.S. 23; 
Metropolis Theater Co. v. City of Chi- 
cago, 92 N.E. 597, 246 Ill. 20; Block 
v. City of Chicago, 87 N.H. 1011, 239 
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Ill. 251, 130% Am.S.R. 219; 2:Ceeil ~v. 
Green, 43 N.E. 1105, 161 Ill. 265, 32 
L.R.A. 566), (2) “subject to no other 
limitations than those imposed by the 
Constitution upon the General .As- 
sembly itself’ (Cecil v. Green, supra 
[quot People v. Thompson, 119 N.E. 
41, 48, 283 Ill. 87, L.R.A.1918D 382]). 


Delegation of police power to mu- 
nicipal corporations in general see 
Constitutional Law § 418. 


Power of municipal corporation to 
regulate: 


Amusements generally see Municipal 
Corporations § 331, 


Theaters and shows see Municipal 
Corporations § 585. 


48. Peo. v. New York Board of 
Police, 72 N.Y.S. 582, 36 Misc. 89. 


42. Peo. v. Busse, 93 N.F. 327, 248 
Ill. 11; Star Opera Co. v. Hylan, 178 
N.Y.S. 179, 109 Misc. 132; Peo. ex rel. 
Klinger v.. Rand, 154 N.Y.S. 293, 91 
Misc. 296, 33 N.Y.Cr. 431; Brewer v. 
Wynne, 79 S.E. 629, 163 N.C. 319, Ann. 
Cas.1915B 319. 


50. Tannenbaum v. Rehm, 44 So. 
532, 152 Ala. 494, 126 Am.S.R. 52, 11 
L.R.A.N.S. 700; Dreyfus v. City of 
pA ge 58 So. 730, 4 Ala.App. 


51. Ga.—Oldknow vy. City of Atlan- 
ta, 71 S.E. 1015, 9 Ga.App. 594. 


Ind.—City of Indianapolis v. Miller, 
Ee 626, 168 Ind. 285, 8 L.R.A.N.S. 


Md.—Brown vy. Stubbs, 
128 Md. 129. 


N.J.—Public Welfare Pictures Cor- 
poration v. Brennan, 134 A. 868, 100 
N.J.Eq. 132. t 


N.Y.—Peo. ex rel. Klinger v. Rand, 
aes ae 293, 91 Misc. 276, 33 N.Y. 
bh é 


Wis.—Mehlos y. Milwaukee, 146 N. 
W. 882, 156 Wis. 591, 51 L.R.A.N.S. 
1009, Ann.Cas.1915C 1102. 


And see Constitutional Law § 418. 
[a] Thus it is sufficient if general 


97 A. 227, 


terms in the general welfare clause! 


of the city charter show a reasonably 
clear purpose to clothe the munici- 
pality with the power to regulate 
places of amusement. Mehlos vy. Mil- 
waukee, 146 N.W. 882, 156, Wis. 591, 
Set ee 1009, Ann.Cas.1915C 


52. Public Welfare Pictures Cor- 
poration y. Brennan, 134 A. 868, 100 
N.J.Eq. 132; Peo, ex rel. Klinger v. 
Rand, 154 N.Y.S. 293, 91 Misc. 276, 
338 N.Y.Cr. 431. 


53. Moving picture shows as with- 
in Sunday observance statutes see 
Sunday § 48 text and notes 21-52, 


54. U.S.—Mutual Film Co. v. 
Hodges, 35 S.Ct. 393, 286 U.S. 248, 59 
L.Ed. 561; Mutual Film Corp. v. In- 
dustrial Commission of Ohio, 35 S.Ct. 
387, 236 U.S. 230, 59 L.Ed. 552, Ann. 
Cas.1916C 296; Fox Film Corp. v. 
Trumbull, 7 F.(2d) 715; Fox Film 
Corp. v. City of Chicago, 247 F. 231 
[aff 251 F. 883, 164 C.C.A. 99]; Mu- 
tual Film Corp. v. Chicago, 224 F. 101, 


gs? 


necessary implication;5! but, unless conferred by 
one of these methods, it does not exist.°? 

Moving pictures.®* The regulation of moving pic- 
ture shows, in the exercise of the police power, by 
a legislature, or by a municipality or officer there- 
of, or a state board or commission, acting under del- 
egated authority, has very generally been upheld,®* 
since they may or may not be injurious to the pub- 


139 C.C.A. 657; Mutual Film Corpo- 
ration v. Industrial Commission of 
Ohio, 215 F. 138 [aff 35 S.Ct. 387, 236 
U.S. 230, 69 L.Ed. 552]. 


Ala.—Dreyfus v. Montgomery, 
So. 730, 4 Ala.App. 270. 


Ark.—City of North Little Rock v. 
Rose, 206 S.W. 449, 136 Ark. 298. 


Cal.—_West Coast Theatres v. Po- 
mona, 230 P. 225, 68 Cal.App. 763; 
Laurelle v. Bush, 119 P. 953, 17 Cal. 
App. 409, 


Ga.—Oldknow v. 
1015, 9 Ga.App. 594. 


Ill.—United Artists Corporation v. 
Thompson, 171 N.E. 742, 339 Ill. 595; 
City of Metropolis y. Gibbons, 166 N. 
E. 115, 334 Ill. 431; Nahser v. Chica- 
§0, 111, N-Bo1ls) 22710 TI 283)e RAS 
1916D 95; Block y. Chicago, 87 N.E. 
LONI, 239 Ti. 251-130" Am:SiRe 9229r 
see Film Corp. vy. Collins, 236 Ill.App. 


53 


Atlanta, 71 S.E. 


Iowa.—City of Ames v. Gerbracht, 
189 N.W. 729, 194 Iowa 267. 


Kan.—State v. Crawford, 173 P. 12, 
103 Kan. 76; Mid-West Photo Play 
Corporation y. Miller, 169 P. 1143, 102 
Kan. 356. 


Md.—Brown v. Stubbs, 97 A. 227, 
128 Md. 129; State v. Loden, 83 A. 
564, 117 Md. 373, 40 L.R.A.N.S. 193, 
Ann.Cas.1913E 1300. 


Mich.—Jeup v. Winship, 148 N.W. 
340, 182 Mich. 231; Jewel Theatre Co, 
v. State Fire Marshal, 144 N.W. 835, 
178 Mich. 399, Ann.Cas.1915C 1212. 


Minn.—Powers v. Nordstrom, 184 
N.W. 967, 150 Minn. 228, 18 A.L.R. 
733; Higgins v. La Croix, 137 N.W. 
417, 119 Minn. 145, 41 L.R.A.N.S. 737. 


N.Y.—Pathé Exch. vy. Cobb, 195 
N.Y.S. 661, 202 App.Div. 450; In re 
Whitten, 137 N.Y.S. 360, 152 App.Div. 
506 [appeal den 137 N.Y.S. 1149, 152 
App.Div. 940]; People ex rel. Klinger 
v. Rand; 154 N.Y.S. 293, 91 Misc. 876, 
33 N.Y.Cr. 431; McKenzie v. McClel- 
lan, 116 N.Y.S. 645, 62 Misc. 342; 
muito ai pet ie v. Bingham, 109 N.Y. 

- 128. 


Pa.—In re Goldwyn Distributing 
Corporation, 108 A. 816, 265 Pa. 335; 
Buffalo Branch Mutual Film Corpora- 
oe v. Breitinger, 95 A. 433, 250 Pa. 


Tex.—City of Dallas v. Urbish, 
(Civ.App.) 252 S.W. 258;* Xydias 
Amusement Co. v. City of Houston, 
(Civ.App.) 185 S.W. 415. 


Alta.—Lethbridge v. Wilson, 8 Al- 
ta.L. 178, 8 West.Wkly. 424. 


[a] Delegation of power to munic- 
ipality not violation of constituticn.— 
A statute conferring on municipalities 
the power to regulate moving picture 
shows does not violate the state or 
federal constitution, as a moving pic- 
ture show is within the purview of the 
police power. City of Ames y. Ger- 
bracht, 189 N.W. 729, 194 Iowa 267. 


Power of municipal corporations to 
regulate generally see Municipal Cor- 
porations § 585. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 7] 


lic morals or welfare, according to the manner in 
which they are managed, conducted, and regulat- 
ed;°* and exhibitions of moving pictures may, in the 
interest of good morals,°* and for the good of so- 
ciety,°’ be prohibited altogether, as where they are 
obscene, immoral, or criminal in their nature,®* or 
of a character to offend racial or religious sensibil- 
ities,*® and thereby inflame or incite a part of the 
community to disorder,®® or to tend to produce a 
harmful impression on the minds of children. A 
municipality cannot exercise the power under con- 
sideration unless the power is delegated to it either 
expressly or by necessary implication,®? although 
it will be sufficient if the power is conferred by nec- 


essary implication.*? 


55. City of Metropolis v. Gibbons, 
166 N.E. 115, 334 Ill. 431. 


56. Xydias Amusement Co, v. City 
Sa panes (Tex.Civ.App.) 185 S.W. 


57. See cases infra note 58. 


58. Fox Film Corp. v. Trumbull, 7 
F.(2d) 715; Block v. City of Chicago, 
87 N.E. 1011, 239 Til. 251, 180 Am.S.R. 
219; Fox Film Corp. v. Collins, 236 
Ill.App. 281; Hutchinson v. Garrity, 
218 I1l.App. 161; Public Welfare Pic- 
tures Corporation yv. Lord, 230 N.Y.S. 
137, 224 App.Div. 311. 


[a] Thus moving pictures depict- 
ing the career of the ‘James Boys” 
portray exhibitions of crime, and pic- 
tures of the “Night Riders” portray 
malicious mischief, arson, and mur- 
der, and they are immoral, and may 
be prohibited, although they illustrate 
experiences connected with the his- 
tory of the country. Block v. City of 
Chicago, 87 N.E. 1011, 239 Ill. 251, 130 
Am.S.R. 219. 


{b] Exhibition of terrifying 
scenes.—Under an ordinance prohibit- 
ing the exhibition of moving picture 
films which are obscene, immoral, 
etc., a permit for the exhibition of a 
film portraying scenes of torture, 
which might be terrifying and hor- 
rifying, cannot be refused, the pic- 
ture not being one falling within 
those prohibited by the ordinance. 
Fox Film Corp. v. City of Chicago, 247 
a8} 23) att 25 eM o-883,. 1647 CC AL 


{c] Validity of particular ordinance 
considered.—As Chicago City Charter 
art 5 ce 45, empowering the city to 
prohibit the exhibition of obscene or 
immoral pictures, has no reference to 
theaters, their business not being the 
exhibition of pictures, an ordinance 
passed in pursuance of the clause, 
regulating moving picture shows, was 
not invalid as unreasonable because 
it did not cover theaters. The ordi- 
nance is not special, and contains no 
discrimination against persons of the 
same class or engaged in the same 
business, the moving picture business 
being a separate branch of the amuse- 
ment business. Block v. Chicago, 87 


N.E. 1011, 239 Ill. 251, 130 Am.S.R. 
219. 
{d] Validity.—An ordinance pro- 


hibiting the exhibition of immoral or 
obscene pictures is not in violation of 
the due process clause of the consti- 
tution, because, if the ordinance is 
enforced according to its terms, the 
owners of the pictures will not be de- 
prived of any property or the right of 
the use of any property which they 
have the legal right to use. Block v. 
San, of Chicago, 87 N.E. 1011, 239 Ill. 
51. 


59. Fox Film Corp.: v. Trumbull, 
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_ Racing. A state through its legislature in the 
exercise of its police power may regulate the racing 
of horses®* or other animals,®* or prohibit such rac- 
ing altogether,°* or abolish the same,®7 and, in the 
exercise of the police power, the state may restrict 
bookmaking and betting at races.*§ 
ulating horse racing are not revenue measures nor 
enacted in the exercise of the right of eminent do- 
main, and the principles of law applicable to the 
exercise of such powers are not involved.®® The state 
'may delegate to a racing commission the power to 
grant or refuse licenses to conduct horse races’? 
and to prescribe regulations under which racing shall 


Statutes reg- 


Such legislation is not objection- 


able as delegating legislative power to the commis- 


7 F.(2d) 715; Message Photo-Play Co. 
v. Bell, 166 N.Y.S. 338, 179 App.Div. 
13 [rev 167 N.Y.S. 129, 100 Misc. 267]. 


60. Message Photo-Play Co. v. 
Bell, supra. 


61. Hutchinson y. Garrity, 218 Ill 
App. 161. 


[a] “Harmful impression” defined. 
—The harmful impression on the 
minds of children must be an impres:-. 
sion caused by obscenity or other for- 
bidden characteristic, and not an im- 
pression which, on nonlegislatively 
defined grounds, might be deemed 
harmful to children. City of Chicago 
v. Fox Film Corporation, 251 F. 883, 
164 C.C.A. 99 [aff 247 F. 281]. 


62. Public Welfare Pictures Cor- 
poration vy. Brennan, 134 A. 868, 100 
N.J.Eq. 132. 


63. Peo. ex rel. Klinger vy. Rand, 
jee ae 293, 91 Misc, 276,-33 N.Y. 
Or: : 


64. Greenberg v. Western Turf 
Ass’n, 73 P. 1050, 140 Cal. 357; State 
Racing Commission vy. Latonia’ Agri- 
cultural Assoc., 123 S.W. 681, 136 Ky 
173, 25 L.RVA.NS. 9053) Clark vi Har- 
ford Agricultural & Breeders’ Ass’n, 
85 A. 503, 118 Md. 608; Grannan v. 
Westchester Racing Assoc., 47 N.E. 
896, 153 N.Y. 449. 


[a] History of racing legislation 
in several states see State Racing 
Commission v. Latonia Agricultural 
Assce., 123 S.W. 681, 136 Ky. 173, 25 
L.R.A.N.S. 905. 


[b] Regulation held valid.—A 
statute making it unlawful to refuse 
admission to any opera house, thea- 
ter, race course, or other place of 
public amusement to any adult who 
presents a ticket of admission, and 
providing that any person so refused 
admission shall be entitled to recover 
his actual damages and one hundred 
dollars in addition thereto, is a valid 
regulation established by the state in 
the exercise of its police power. 
Greenberg v. Western Turf Assoc., 73 
P. 1050, 140 Cal. 357, 


Racing as offense see 


i 
Racing at agricultural exhibitions 
and fairs see Agriculture § 12. 


Gaming § 


65. Louisiana Greyhound Club, 
Ine. v. Clancy, 119 So. 532, 167 La. 
511 [foll Louisiana Greyhound Club, 
Ine. v. Clancy, 120 -So. 295, 167 La. 
784, and aff 50 S.Ct. 87, 280 U.S. 525, 
74 L.Ed. 593]. 


[a] VWalidity.—Act (1928) No. 70, 
regulating animal racing for profit 
and prohibiting it under certain con- 
ditions, is not violative of U. S. Const. 
Amendm. 14, and La. Const. art 1 § 
2, as depriving an association, en- 


gaged in dog racing for profit, of its 
liberty of contract and of its property 
without due process of law. Louisi- 
ana Greyhound Club, Inc. v. Clancy, 
119 So. 582, 167 La. 511. f 


66. State Racing Commission v. 
Latonia Agricultural Ass’n, 123 S.W. 
681, 186 Ky. 1738, 25 L.R.A.N.S. 905; 
Louisiana Greyhound Club, Ine. v. 
Clancy, 119 So. 532, 167 La. 511 [foll 
Louisiana Greyhound Club, Ine. v. 
Clancy, 120 So. 295, 167 La. 784, and 
Bees S.Ct. 87, 280 U.S. 525, 74 L.Ed. 


67. Clark v. Harford Agricultural 
eee Ass’n, 85 A. 503, 118 Ma. 


68. Clark v. Harford Agricultural 
& Breeders’ Ass’n, supra. 


Bookmaking and pool selling as of- 
fense see Gaming § 138. 


69. Douglas Park Jockey Club v. 
Talbott, 191 S.W. 474, 173 Ky. 685 
{error dism 39 S.Ct. 260, 249 U.S. 619, 
63 L.Ed. 804]. 


70. Douglas Park Jockey Club v 
Talbott, supra; People ex rel. Em- 
pire City Trotting Club v. State Rac- 
ing Commission, 105 N.Y.S. 529, 120 
App.Div. 484. 


[a] Nature of power to grant or 
refuse license.—Statutes which give 
the state racing commission certain 
control over the operation of race 
courses, and provide that any corpo- 
ration or association may apply an- 
nually to it for a license to conduct 
race courses, and if, in the judgment 
of such commission, a proper case for 
the issuance of such license is shown, 
it may grant the license, does not con- 
fer on the commission an absolute 
discretion in the matter of granting 
or refusing a license to an associa- 
tion, regardless of the fact that it pos- 
sesses the requisite statutory qualifi- 
eations to make it competent to re- 
ceive one; and hence mandamus will 
lie to compel the granting of a license 
by the commission. People ex rel. 
Empire City Trotting Club v. State 
Racing Commission, 105 N.Y.S. 529, 
120 App.Div. 484 [rev 103 N.Y.S. 955, 
57 Misc. 331]. 


71. Douglas Park Jockey Club vy. 
Talbott, 191 S.W. 474, 173 Ky. 685 [er- 
ror dism 39 S.Ct. 260, 249 U.S. 619, 
63 L.Ed. 804]. 


[a] Contribution of purses.—Un- 
der provisions of the nature mention- 
ed in the text, although statutes pro- 
vide that the racing association of the 
horse owners may contribute purses, 
the right to do so is subject to the 
regulation of the commission. Doug- 
las Park Jockey Club v. Talbott, 191 
S.W. 474, 173 Ky. 685 [error dism 
ae 260, 249 U.S. 619, 63 L.Ed. 
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Dance halls. Public dance halls are subject to reg- 
ulation and control by the state,7? or by a municipal 
subdivision thereof to which the right of control is 
delegated by legislation,’* since they are liable to 
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lation has been exercised in respect of other shows 


be characterized by disorderly conduct and lead to 


breaches of the peace or promote immorality ;7° and, 
where. regulation of dance halls is provided for by 
statute, the right to conduct a dance hall can no 
longer be claimed as a common-law right.7° Power 
to regulate is conferred on a municipality by statute 
delegating to the municipality the power to regu- 
late and control “places of amusement,”77 
lations of this character, it is said, are supported by 
the police power of the state always available in fur- 
therance of the general public welfare.’® 


Other places of amusement. The power of regu- 


72. Clark v. Harford Agricultural 
& Breeders’ Ass’n, 85 A. 5038, 118 Md. 
608. 

‘73. Town of Linden y. Fischer, 191 

N.W. 901, 154 Minn. 354; State v. 
Rosenfield, 126 N.W. 1068, 111 Minn. 
300, 187 Am.S.R. 557, 28 L.R.A.N.S. 
831; State v. Ukkelberg, 239 N.W. 168, 
61 N.D. 578; State v. Kincaid, 285 P. 
1105, 288 P. 1015, 133 Or. 95. 


74. Chicago v. Green Mill Gardens, 
137 N.E. 126, 305 Ill. 87; Town of 
Linden y. Fischer, 191 N.W. 901, 154 
Minn. 354; Bungalow Amusement Co. 
vy. Seattle, 269 P. 1043, 148 Wash. 485, 
60 A.L.R. 166; Manos v. Seattle, 262 
RP. 965, 148 Wash. 210; State v. Hohle, 
234 N.W. 735, 203 Wis. 626; Mehlos 
v. Milwaukee, 146 N.W. 882, 156 Wis. 
abe L.R.A.N.S. 1009, Ann.Cas.1915C 
1102. 


[a] Hours for closing.—An ordi- 
nance’ requiring dance halls to be 
_closed at or before 1 A. M. is a reason- 
-able and valid regulation, whether or 
not an admission is charged. City of 
Chicago v. Green Mill Gardens, 137 N. 
E. 126, 305 Ill. 87. 


{b] Location.—(1) Dance halls 
may be prohibited within certain 
areas except when conducted under 
the jurisdiction of certain named 
poards (Manos y. City of Seattle, 262 
P. 965, 146 Wash. 210), (2) and an 
ordinance so providing is not objec- 
tionable as discriminatory (Manos v. 
City of Seattle, supra). 


Regulation by municipal corpora- 
tion generally see Municipal Corpora- 
tions § 422. 


75. Bungalow Amusement Co. v. 
Seattle, 269 P. 1048, 148 Wash. 485, 
60 A.L.R. 166; Mehlos v. Milwaukee, 
146 N.W. 882, 156 Wis. 591, 51 L.R.A, 
N.S. 1009, Ann.Cas.1915C 1102. 


76. Rockford Amusement, etc., Co. 
v. Baldwin, 252 I11.App. 1. 


77. City of Chicago v. Green Mill 
Gardens, 137 N.B. 126, 305 Ill. 87. 


78. Town of Linden v. Fischer, 191 
N.W. 901, 154 Minn, 354; State v. 
Rosenfield, 126 N.W. 1068, 111 Minn. 
300, 187 Am.S.R. 557, 28 L.R.A.N.S. 
331; State v. Kincaid, 285 P. 1105, 288 
P. 1015, 183 Or. 95;. Mehlos v. Mil- 
waukee, 146 N.W. 882, 156 Wis. 591, 
OP oa 1009, Ann.Cas.1915C 


79. State v. Mackin, 51 Mo.App. 
129 (the legislature may make it an 
offense for keepers of billiard or pool 
rooms to permit minors to play on 


Regu- 


billiard tables, and it is no defense 
that the minor told the proprietor 
that he was of age). 


80. Commonwealth y. Colton, 8 
Gray (Mass.) 488 (a statute prohibit- 
ing the use of bowling alleys after 6 
o’clock on Saturday afternoons is a 
valid regulation as to the hours and 
modes of occupying places of amuse- 
ment so as to make their use consist- 
a with the peace of the communi- 
ty). 


81. See cases infra this note. 


[a] Exclusion from contest on ac- 
count of age.—Under power confer- 
red on it to regulate boxing contests 
the commission’s decision that a prize 
fighter, fifty-one years of age, could 
not take part in a contest as being 
disqualified because of his age and 
physical condition will not be inter- 
fered with in the absence of a show- 
ing of improper motives. Fitzsim- 
mons v. New York State Athletic 
Commission, 146 N.Y.S. 117 [aff 147 
N.Y.S. 1111, 162 App.Div. 904]. 


82. Peopie v. Hovell, 180 N.Y.S. 
259, 109 Mise. 510 (a charter, author- 
izing the enactment of ordinances 
deemed necessary and to provide for 
licensing and regutating common 
shows, authorizes punishment for op- 
erating a carousel without a license 
by fine or imprisonment). 


83. Carlisle v. Sells-Floto Shows 
Co., 163 N.W. 380, 180 Iowa 549 (cir- 
cus exhibitions are not necessarily 
unlawful, and the power to regulate, 
license, or prohibit them are express- 
ly conferred on towns by statute). 


84. Jaffarian v. Building Com’r of 
City of Somerville, (Mass.) 175 N.E. 
641, 74 A.L.R. 403; Bohm v. Rogoff, 
239 N.W. 320, 256 Mich. 199. 


[a] Exercise of police power.— 
Using premises for a miniature golf 
course subjects such use to public 
regulation under police power. Bohm 
v. Rogoff, 239 N.W. 320, 256 Mich. 199. 


85. City of Chicago vy. Shaynin, 101 
N.H. 224, 258 Ill. 69, 45 L.R.A.N.S. 23 
(under Cities and Villages Act el 75, 
authorizing city authorities to declare 
what shall be a nuisance and abate 
the same, the city of Chicago had 
power by ordinance to prohibit the 
conducting of an indecent exhibi- 
tion in connection with a place where 
treatment is offered or medicine sold), 


86. See case infra this note. 


[a] Tent shows and other tran- 
sient theatrical shows.—An ordinance 


or places of amusement such as billiard or pool 
rooms,’® bowling alleys,®® boxing contests,** carous- 
els,2. cireuses,** miniature golf courses,** places 
where treatment is offered or medicine sold,**> and 
tent shows and other transient theatrical show 


[§ 8] 2. Extent and Limits. le 
may prohibit altogether amusements considered hurt- 
ful to the community,’* the regulation of theaters 
and other places of public amusement is not solely 
a matter of legislative discretion, but depends on 
the nature of the business, the features touching 
the public, and the abuses reasonably to be feared.** 
The legislattre, it has been said, has the same au- 
thority over the business of conducting a theater as 
over any other lawful business, and no more.*® The 
power to regulate extends only to such measures as 
are reasonable in their application,®® and which tend 


5,86 


While legislatures 


forbidding tent shows within a city 
within three hundred feet of a resi- 
dence is a valid exercise of power be- 
cause of fire hazards and noises at- 
tendant on its operation, and is not 
an invalid discrimination against 
theatrical exhibitions in tents and in 
favor of shows in regularly establish- 
ed theaters. Brunk y. State, 6 S.W. 
(2d) 3538, 109 Tex.Cr. 474. 


87. U.S—Fox Film Corporation 
v. Trumbull, 7 F.(2d) 715; Fox Film 
Corporation y. City of Chicago, 247 F. 
231 [aff 251 F. 883, 164 C.C.A. 99]. 


Ill.— Block y. City of Chicago, 87 N. 
EH. 1011, 239 Ill. 251, 130 Am.S.R. 219; 
ee abies maces v. Garrity, 218 I1].App. 


Ky.—State Racing Commission v. 
Latonia Agricultural Ass’n, 123 S.W. 
681, 136 Ky. 173, 25 L.R.A.N.S. 905. 


La.—Louisiana Greyhound Club, 
Ine. v, Clancy, 119 So. 532, 167 La. 511 
{foll Louisiana Greyhound Club, Ine. 
v. Clancy; 120:'So., 295, 167 Diars734," 
and aff 50 S.Ct. 87, 280 U.S. 525, 74 
L.Ed. 593]. 


Mass.—Com. v. McGann, 100 N.B. 
355, 213 Mass. 213. 


N.Y.—Public Welfare Pictures Cor- 
poration v. Lord, 230 N.Y.S. 1387, 224 
App.Div. 311; Message Photo-Play. Co. 
v. Bell, 166 N.Y.S. 338, 179 App.Div. 
13 [rev 167 N.Y.S. 129, 100 Misc. 267]. 


_Tex.—Xydias Amusement Co. v. 
Te of Houston, (Civ.App.) 185 S.W. 


[a] Validity of statute.——The pro- 
hibition of theatrical performances 
which are injurious to public morals 
may be enforced by enactment of a 
statute requiring all theaters to be li- 
censed by public officials who are au- 
thorized to revoke and suspend the 
license “at their pleasure,” “at their 
pleasure” meaning in the exercise of 
a wise discretion, having in view the 
purpose of the act in the event of 
performances injurious to public 
morals. Thus construed the statute 
is valid. Commonwealth v. McGann, 
100 N.E. 355, 213 Mass. 213. 


88. People v. Weller, 143 N.E. 205, 
237 N.Y. 316, 38 A.L.R. 613. 


89. People v. Steele, 83 N.E. 236, 
Wie ings 121 Am.S.R. 321, 14 L.R.AL 


$0. Ex p. Quarg, 84 P. 766, 149 Cal. 
79, 117 Am.S.R. 115, 5 L.R.A.N.S. 183, 
9 Ann.Cas. 747; In re Opinion of the 
Justices, 148 N.E. 808, 247 Mass. 589, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


We 


in some degree to promote, protect, or preserve the 
public health, comfort, morals, or safety, or general 
welfare,® or to prevent offenses;°? and while the 
courts will not ordinarily sit in review of the judg- 
ment and discretion of the legislative body,®? or 
inquire into the reasons which induced it to make 
the regulation complained of,°* a statute cannot be 
sustained if it is not a valid exercise of police pow- 
er, but a vexatious and unlawful interference with 
the rights of private property,®® or if it prohibits 
an act which is innocent; in character with no tend- 
ency to affect, injure, or endanger the public health, 
morals, or safety.°* The exercise by a municipality 
or municipal officer of the power delegated to it 
by the legislature to regulate theaters and other 
places of amusement must be reasonable,®? and not 
arbitrary or capricious;®® and regulating ordinances 
must not be repugnant to the charter®® or statute 
delegating the power,! or in conflict with the gener- 
al laws or public policy of the state.” 


Moving pictures. The power to regulate moving 
picture shows must be exercised reasonably, and not 
eapriciously or arbitrarily,’ and, in passing on the 
reasonableness of an ordinance regulating the op- 
eration of moving picture shows, the court may con- 
sider what the effect of the ordinance would be when 
its provisions are given practical application;* but, 
after the, building has been authorized and the 
owner has incurred expense in constructing it, the 
city has power only to regulate and not to prohibit 
its use for moving picture purposes.® 


Dance halls. The regulation of public dances and 
dance halls must be reasonable,® and an ordinance 
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limiting permits for properly conducted public dane- 
es to two per month is void;’ and it has been held 
that a statute authorizing county boards to enact 
ordinances for the regulation and “prohibition” of. 
dance halls means prohibition, if operated in dis- 
regard of regulatory provisions, and not arbitrary 
unconditional prohibition, when conducted in a prop- 
er manner.$ 


Other places of amusement. In accordance with 
the principles under consideration,® regulations of 
other places of amusement must be reasonable,?° 
and an ordinance authorizing the revocation of an 
amusement license with or without reason, at pleas- 
ure, without fixing any standard and giving perfect 
freedom to exercise favoritism, is invalid as a tak- 
ing of property without due proeess of law.12 A 
city charter, providing that “the city council shall 
have power to prohibit and punish keepers and in- 
mates of bawdyhouses and variety shows, and to 
segregate and regulate the same, and determine 
such inmates and keepers to be vagrants,” does not 
authorize an ordinance declaring any place a variety 
show where persons engage in music, dancing, or 
plays, and liquor is sold, offered, or given to any 
person there present, and punishing the keeping of 
such, show by fine.?2 


[§ 9] B. Particular Regulations1*—1, Attendance 
of Firemen and Policemen. In the interest of public 
safety a municipality may take such reasonable pre- 
cautions as may be necessary for the protection of 
persons attending theaters, and may send firemen 
to a theater during performances,'* and they are 


‘91. Ex p. Quarg, 84 P. 766, 149 Cal. 
79, 117 Am.S.R. 115, 5 L.R.A.N.S. 183; 
People v. Steele, 83 N.E. 236, 231 Ill. 
340, 121 Am.S.R. 321, 14 L.R.A.N.S. 
361. 

92. People v. Steele, supra. 

98. Neuendorff v. Duryea, 6 Daly 
276, 52 How.Pr. 267 [aff 69 N.Y. 557, 
25 Am.R. 235]. 

94. Com. v. Colton, 8 Gray (Mass.) 
488. 

» 95. Ark.—City of North Little 
Rock v. Rose, 206 S.W. 449, 1386 Ark. 
294. 

D.C.—District of Columbia v. Sa- 
ville, 8 D.C. 581, 29 Am.R. 616. 

Tll.—People v. Steele, 83 N.E. 236, 
931 Tll. 340, 121 Am.S.R. 321, 14 L.R. 
A.N.S. 361. 

N.Y.—Peo. ex rel. Klinger v. Rand, 
154 N.Y.S. 293, 91 Misc. 276, 33 N.Y. 
Cry 431: 

Pa.—In re Goldwyn Distributing 
Corp., 108 A. 816, 265 Pa. 335. 


Tex.—City of Dallas v. Urbish, 
(Civ.App.) 252 S.W. 258. 


Wash.—vVincent y. City of Seattle, 
197 P. 618, 115 Wash. 475. 


96. Ex p. Quarg, 84 P. 766, 149 Cal. 
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79, 117 Am.S.R. 115, 5 L.R.A.N.S. 183. 


Regulation of: 

Amusements and recreations general- 
ly see Municipal Corporations § 
331. 

Theaters and shows see 
Corporations § 585. 


97. Ark.—City of North Little 
Rock v. Rose, 206 S.W. 449, 136 Ark. 
298. F 


Municipal 


Ind.—Indianapolis y. Miller, 80 N.E. 
626, 168 Ind. 285, 8 L.R.A.N.S. 822. 


Minn.—Duluth y. Marsh, 73 N.W. 
962, 71 Minn. 248. 


Tex.—City of Dallas v. Urbish, 
(Civ.App.) 252 S.W. 258. 


Wash.—Vincent v. City of Seattle, 
197 P. 618, 115 Wash. 475. 


Wis.—State v. Hohle, 234 N.W. 735, 
203 Wis. 626; Mehlos v. Milwaukee, 
146 N.W. 882, 156 Wis. 591, 51 L.R.A. 
N.S. 1009, Ann.Cas.1915C 1102. 


98. Peo. ex rel. Klinger v. Rand, 
154 N.Y.S. 293, 91 Misc. 276, 33 N.Y. 
Cr. 431; City of Dallas v. Urbish, 
(Tex.Civ.App.) 252 S.W. 258. 


99. Waters y. Leech, 3 Ark. 110; 
City of Chicago v. Weber, 92 N.E. 859, 
246 Ill. 304, 34 L.R.A.N.S. 306, 20 Ann. 
Cas. 359. 


1. Standard Athletic Club v. Cush- 
ing, 74 A. 719, 30 R.I. 208. 

2. Indianapolis v. Miller, 80 N.E. 
626, 168 Ind. 285, 8 L.R.A.N.S. 822. 


3. U.S.—Fox Film Corp. v. Trum- 
bull, 7 F.(2d) 715. 


Ark.—City of North Little Rock v. 
Rose, 206 S.W. 449, 136 Ark. 298. 


N.Y.—Peo. ex rel. Klinger v. Rand, 
154 N.Y.S. 298, 91 Misc. 276, 33 N.Y. 
Cr. 431. 

Pa.—In re Goldwyn Distributing 
Corp., 108 A. 816, 265 Pa. 335. 


Tex.—City of Dallas v. Urbish, 
(Civ.App.) 252 S.W. 258. 


4 City of North Little Rock v. 
Rose, 206 S.W. 449, 186 Ark. 298. 


Municipal regulation generally see 
Municipal Corporations § 585. 


5. In re Walker, 146 N.Y.S. 519, 
84 Misc. 118. 


6. State v. Hohle, 234 N.W. 735, 
203 Wis. 626; Mehlos v. Milwaukee, 
146 N.W. 882, 156 Wis. 591, 51 L.R.A. 
N.S. 1009, Ann.Cas.1915C 1102. 


Regulation by municipal corpora- 
tions generally see Municipal Corpo- 
rations § 422. 


7. State v. Hohle, 234 N.W. 735, 
203 Wis. 626. ‘ 


8 State vy. Hohle, supra. 


[a] Construction of statute.—A 
law regulating public dance halls, be- 
ing capable of either an interpreta- 
tion which would make it unconsti- 
tutional as prohibiting such halls or 
one making it valid as permitting 
them under restrictions, is held a val- 
id, mandatory act as to all persons 
and corporations bringing themselves 
within the provisions of the aet. 
Grove vy. Board of Sup’rs of Platt 
County, 246 Ill.App. 241. 


9. See supra text and notes 87-98. 

10. Vincent v. City of Seattle, 197 
P. 618, 115 Wash. 475. F 

11. Vincent y. City of Seattle, su- 
pra. : 

12. Ex p. Bell, 22 S.W. 1040, 32 
Tex.Cr. 308, 40 Am.S.R. 778. 

13. Admission of children see In- 
fants § 15. 

Employment or appearance of chil- 
dren see Infants § 16. 


Restrictions on sale of liquor see 
Intoxicating Liquor §§ 44, 123. 


14 Norris v. McFadden, 124 N.W. 
54, 159 Mich. 424, 
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not trespassers.15 But an ordinance requiring pro- 
prietors of theaters to have firemen or policemen 
in attendance does not impose the expense of having 
them attend on the owner, if not expressly imposed 
by ordinance;1® and it has been held that a munici- 
pality has no power to require theater owners to em- 
ploy and pay such officers for their attendance,? 
although there is authority to the contrary.'® But, 
even where the latter view prevails, a further stat- 
utory provision, which dictates a minimum wage 
-and seeks to take away the right of the theater own- 
er to discharge the employee or reduce his wages 
except with the approval of the board of fire com- 
missioners, is invalid, as taking away that freedom 
and liberty of contract to which defendant is enti- 
tled under the Fourteenth Amendment to the con- 
stitution of the United States.?® 


[§ 10] 2. Consorship—a. In General. In a num- 
ber of states the power of censorship of moving 
pictures before exhibition is vested by statute in 
state boards of censors which have authority to de- 
termine whether they are proper for exhibition and 
to pormit, or refuse to permit, the exhibition there- 
of;7° and, in one state where the entire legislative 
power to regulate shows and theaters has been del- 
egated to municipalities,?1 this authority has been 

conferred by municipalities on boards of censors,?? 


15. Norris v. McFadden, supra. 


16. City of Hartford v. Parsons, 625, 118 OhioSt. 
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Ohio.—State ex rel. Midwestern 
Film Exchange v. Clifton, 
Dele 
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or on a single censor.2? This, it has been held, is 
a valid exercise of the police power of the state,?* 
and not objectionable as in violation of the due proc- 
ess clauses of state and federal constitutions,”*® or 
of constitutional guaranties of. freedom of speech 
and publication,?® or as a denial of the equal pro- 
tection of the law,?27 or as a delegation of legisla- 
tive power,?’ or as an interference with interstate 
commerce, since the restriction is placed on the ex- 
hibition of films and not on their transportation ;?° 
and while it has been held that the general welfare 
clause of a home rule statute does not authorize a 
municipality to censor motion pictures in duly li- 
censed theaters,?° it has also been held that a city 
may enact an ordinance requiring persons engaged 
in exhibiting moving pictures to obtain a permit, and 
providing that the chief of police shall not issue a 
permit for the exhibition of immoral or obscene 
pictures,*! or an ordinance providing for a board 
of censors and requiring a permit before any moving 
pictures are exhibited,?? under a charter providing 
that the city may prohibit the exhibition of obscene 
or immoral pictures, and that a city may appoint 
a board of censors under a general welfare clause 
and under charter provisions authorizing it to li- 
cense, regulate, or prohibit theaters or shows of 
any kind, and under the general exercise of its po- 
lice powers.** This power, it was said, is not af- 


Y.S. 661, 202 App.Div. 450]. 


160 N.E. “The exhibition of moving pictures 


Mutual Film 


87 A. 736, 87 Conn. 412, Ann.Cas.1916A 
1182 (in the absence of any contrac- 
tual obligation the expense must rest 
on the city until its common council, 
by express legislation, imposes it on 
the owner). 


17. Walter v. Leech, 3 .Ark. 110; 
City of Chicago v. Weber, 92 N.E. 859, 
246 Ill. 304, 410, 34 L.R.A.N.S. 306, 20 
Ann.Cas. 359. : 


“Tf there is power to charge the ex- 
penses of performing that public duty 
to the owner of a theater there is al- 
so power to do the same thing with 
respect to other owners, and the mem- 
bers of the fire department could be 
parceled out and stationed in private 
buildings, so that practically the 
whole expense of the fire department 
would be paid by individuals or cor- 
porations. If the city has authority 
to do that it could accomplish the 
same result with policemen, who are 
in the direct exercise of the police 
power, and they might be stationed in 
every building where disorder or vio- 
lation of the law might occur and the 
expense be charged to the owner. 
That the city cannot perform its du- 
ties to the public in that way is mani- 
fest.” City of Chicago v. Weber, su- 
pra, 

18. Tannenbaum v. Rehm, 44 So. 
532, 152 Ala. 494, 126 Am.S.R. 52, 11 
L.R.A.N.S. 700; O’Neil v. Provident 
Amusement Co., 108 A. 887, 42 R.I. 
479, 8 A.L.R. 1590. ° 


19. O’Neil v. Providence Amuse- 
ment Co., supra. 


20. Conn.—Fox Film Corp. v. 
Trumbull, 7 F.(2d) 715 (stating Con- 
necticut law). 


Kan.—Mid-West Photo Play Corp. 
v. Miller, 169 P. 1154, 102 Kan. 356. 


N.Y.—Pathé Exch. v. Cobb, 195 N. 
Y.S. 661, 202 App.Div. 450. 


Corporation v. Industrial Commission 
of Ohio, 215..F. 138 [aff 35 S:Ct. 28%, 
286° U.S. 230, 59 L.Ed. 552] (stating 
Ohio law). 


Pa.—In re Vitagranh, Inc., 145 A. 
518, 295 Pa. 471; Buffalo Branch Mu- 
tual Film Corp. v. Breitinger, 95 A. 
433, 250 Pa. 225. 


[a] Construction of statutes.—In 
construing statutory provisions for 
the censorship of films, the spirit as 
well as the letter of the law must be 
recognized. They are not to be con- 
strued by rules applicable to penal 
laws, but fairly according to their in- 
tent, neither narrowing them accord- 
ing to the letter, to the exclusion of 
cases clearly within their intent, nor 
stretching them beyond their legiti- 
mate scope to cover matters not clear- 
ly meant to be included. In re Fox 
Film Corporation, 145 A. 514, 295 Pa. 
461, 64 A.L.R. 499. \ 


21. See supra § 7. 


22. United Artists Corporation v. 
Thompson, 171 N.E. 742, 339 Ill. 595. 


23. People v. City of Chicago, 209 
Ill.App. 582. 


24 Mutual Film Corporation v. In- 
dustrial Commission of Ohio, 35 S.Ct. 
387, 286 U.S. 230, 59 L.Ed. 552 [aff 
215 F. 1388]; Mutual Film Corp. of 
Missouri v. Hodges, 35 S.Ct. 398, 236 
U.S. 248, 59 L.Ed. 561; Pathé Exch. 
Vepeore: 195 N.Y.S. 661, 202 App.Div. 

OU. 


25. Mutual Film Corp. v. Indus- 
trial Commission of Ohio, 35 S.Ct. 
387, 236 U.S. 230, 59 L.Ed. 552; Pathé 
Exch. :v.. Cobb, 195, N.Y.S. 661, 202 
App.Div. 450; Buffalo Branch Mu- 
tual Film Corp. v. Breitinger, 95 <A. 
433, 250 Pa. 225. 


26. Mutual Film Corporation iy. 
Industrial Commission of Ohio, 35 S. 
Ct. 387, 2386 U.S. 230, 59 L.Hd. 552 
[foll Pathé Exchange v. Cobb, 195 N. 


is a business, pure and simple, origi- 
nated and conducted for profit like 
other spectacles, and not to be re- 
garded as part of the press of the 
country or-as organs of public opin- 
ion within the meaning of freedom of 
speech and publication guaranteed by 
the constitution.” Mutual Film Cor- 
poration v. Industrial Commission of 
Ohio, supra. 


27. Pathé Exch. v. Cobb, 195 N.Y. 
S..661, 202 App.Div. 450. 


22 Mutual Film Corporation v. In- 
dustrial Commission of Ohio, 35 S.Ct. 
387, 392, 286 U.S. 230, 59 L.Hd. 552. 


“While administration and legisla- 
tion are quite distinct powers, the 
line which separates exactly their ex- 
ercise is not easy to define in words. 
It is best recognized in illustrations. 
Undoubtedly the legislature must de- 
clare the policy of the law and fix 
the legal principles which are to con- 
trol in given cases; but an adminis- 
trative body may be invested with the 
power to ascertain the facts and con- 
ditions to which the policy and prin- 
ciples apply.”’ Mutual Film Corpo- 
ration v. Industrial Commission of 
Ohio, supra. 


29. Mutual Film Corporation v. 
Hodges, 35 S.Ct. 393, 2936 U.S. 248, 59 
L.Ed. 561; Mutual Film Corporation 
v. Industrial Commission, 35 S.Ct. 
387, 236 U.S. 230, 59 L.Wd. 552; State 
v. Ross, 166 P. 505, 101 Kan. 377.» 


30. Public Welfare Pictures Cor- 
poration v. Brennan, 134 A, 868, 100 
N.J.Eq. 182. 


31. Block v. City of Chicago, 87 N: 
BE. 1011, 239 Ill. 251, 130 Am.S.R. 219. 


32. United Artists Corporation v. 
eas aS 171 N.E, 742, 745, 339 ML 


33. Xydias Amusement Co. v. City 
Pai (Tex.Civ.App.) 185 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 10-11] 3 


of censors.?+ 


; intent of the statute;?* and this discretion is not 
i a judicial diseretion,*® but a discretion such as may 
: be expected from persons qualified to know common 
J 


standards of morality and to decide whether the ex- 

hibition of the picture would tend to lower publie 

morals.*® In determining whether or not a moving 
4 picture is immoral, the censor is not required to 
judge the picture as a whole rather than with re- 
_ gard to particular parts and scenes.*° 


- [§ 11] b. Reéxamination and Review. 
sorship statutes provide for a reéxamination by the 
board of films submitted to it and on which it has 
So, also, some statutes specially 
provide for an appeal to the courts from an order 
of the board,*? and it has been declared that the 


taken action.*} 


34. Xydias Amusement Co. v. City 
of Houston, supra. 


35. State ex rel. Midwestern Film 
a Exchange, Inc. v. Clifton, 160 N.E. 
2 625, 118 OhioSt. 91; In re Moving Pic- 
es ture Censors, 29 Pa.Dist. 978. 


[a] Thus (1) if the statute makes 
no exception as to the films or reels 
to be examined, the board of censors 
can make no exception (In re Moving 
Picture Censors, 29 Pa.Dist. 978); 
(2) and where the statute requires 
the board to examine films, a refusal 
of an application to exhibit a film 
based, not on an examination of it, 

but on general knowledge of its char- 
_ acter, is unreasonable and unlawful 
(State ex rel. Midwestern Film Exch., 
Ine. v. Clifton, 160 N.E. 625, 118 Ohio 
St. (91). 


{b] What films within statutes.— 
A “sound film,’ as well as a “silent 
film,” is included in the term ‘“‘film,” 
as used in censorship statutes, being 
only an incidental or variant kind of 
film, and it is immaterial that it had 
not been invented and was not in use 
at the time the statute was enacted. 
In re Fox Film Corporation, 145 A. 
514, 295 Pa, 461, 64 A.L.R. 499 [rev 11 
Pa.Dist.&Co. 129]. 


[ce] Making or selling of films is 
not prohibited by censorship statutes, 
but the effect is merely to prohibit 
the use of uncensored films. Pathé 
Exch. v. Cobb, 195 N.Y.S. 661, 202 
App.Div. 450. 


36. Fox Film Corp. v. Trumbull, 7 
F.(2d) 715; In re Goldwyn Distribut- 
ing Corp., 108 A. 816, 265 Pa. 3385; 
In re Franklin Film Mfg. Corp., 98 A. 
623, 253 Pa. 422. 


37. Fox Film Corp. v. Trumbull, 7 
F.(2d) 715. 


38. In re Goldwyn Distributing 
Corp., 108 A. 816, 265 Pa. 335. Com- 
pare People v. City of Chicago, 209 
Ill.App. 582 (designating censor’s dis- 
cretion as a ‘quasi-judicial’ discre- 
tion). 

39. In re Vitagraph, Inc., 145 A. 
518, 295 Pa. 471; In re Goldwyn Dis- 
tributing Corp., 108 A. 816, 265 Pa. 


40. Peo. v. City of Chicago, 209 Ml. 
App. 592. 


fected by a general statute making the exhibition of 
indecent, immoral, or obscene pictures a misde- 
meanor, but which contains no provision for regu- 
lation or supervision or the appointment of a board 
The powers of a board of censors, 
however, are such only as are conferred by statute 
or ordinance,*® and cannot be exercised arbitrarily, 
capriciously, oppressively, or in such way as to abuse 
the discretion vested in it,?* or contrary to the plain 
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Some cen- 


41. See cases infra this note. 


[a] In Kansas the board of film 
censors, when approving a motion 
picture film, does so subject to sub- 
sequent recall for reéxamination aft- 
er approval on giving thirty days’ no- 
tice to the owner of the film. State v. 
Crawford, 173 P. 12, 103 Kan. 76. 


[b] In Ohio, by statute, an order 
made by the board of censors can be 
questioned on application to the board 
by review of its action or by bringing 
suit in the supreme court to have the 
order amended, vacated, or set aside, 
but in no other manner, even in a 
home charter city having an ordi- 
nance covering the same _ subject. 
Epoch Producing Corp. v. Davis, 19 
OhioN.P.N.S. 465. 


[c] In Pennsylvania (1) the stat- 
ute provides that, if an elimination or 
disapproval of the film is ordered by 
the board, the person submitting it 
will receive notice of such elimina- 
tion or disapproval, and, if appealed 
from, the film will be promptly re- 
examined in his presence. Under this 
statute the board is not compelled 
to grant a request for reéxamination 
on application of any person other 
than the person who submitted the 
film. In re State Board of Film Cen- 
sors, 28 Pa.Dist. 842. (2) But, being 
vested with a wide discretion, the 
board may grant reéxamination at 
the request of the present owner if it 
sees fit to do so. In re State Board 
of Film Censors, supra. 


42. See statutes of the several 
states; and* cases infra this section. 


43. Fox Film Corporation v. Trum- 
bull, 7 F.(2d) 715. 


44, Epoch Producing Corp. v. In- 
dustrial Commission of Ohio, 117 N. 
E. 10, 95 OhioSt. 400. 


45. In re Goldwyn Distributing 
Corporation, 108 A. 816, 265 Pa. 335. 
To same effect see Photo Play Corp. 
v. Kansas State Board of Review, 169 
P, 1154, 102 Kan. 356. 


46. People v. City of Chicago, 209 
Ill.App. 586; Public Welfare Pictures 
Corporation v. Lord, 230 N.Y.S. 137, 
224 App.Div. 311; State ex rel. Mid- 
western Film Exchange, Inc. v. Clif- 
ton, 160 N.E. 625, 118 OhioSt. 91; In 
re Goldwyn Distributing Corp., 108 A. 


[62 C.J.] 849 


‘ 


right to appeal to the courts from such order exists 
under the general principles of jurisprudence.** 
However, no relief can be granted where the tran- 
seript of the record of proceedings before the board 
did not contain all the matters and things heard, and 
the court could not determine whether the board’s 
action was reasonable;** and, on appeal from an or- 
der refusing to allow the exhibition of a picture, it 
will be presumed that the board acted within the 
reasonable scope of its discretion, and the burden 
is on appellant to show the contrary,*® and the court 
will not interfere with the decision of a censor or 
board of censors, unless it was guilty of an abuse 
of diseretion,*® or unless its action is fraudulent or 
beyond its jurisdiction,*? nor allow the picture it- 
self to be introduced in evidence to determine wheth- 
er its exhibition should be prohibited or not, where 
‘there is no pretense that the ordinary methods of 
proof were inadequate,*® although it may do so if 
both parties consent.*® 
will not hesitate to protect the rights of appellant 
when convinced that the board has abused its dis- 
cretion,°® in which case the cause will be remanded 
to the board for further proceedings in conformity 


On the other hand the court 


816, 265 Pa. 335; In re Franklin Film 
Mfg. Corp., 98 A. 623, 253 Pa. 422; 
Lubin Mfg. Co.’s App., 25 Pa.Dist. 
578; The Equitable Motion Picture 
Corp.’s App., 25 Pa.Dist, 114. 


[a] Action of board “minute and 
far-fetched.”—An order of the court 
to which an appeal was taken set- 
ting aside the decision of the board 
on a finding merely that its action 
was “minute and far-fetched,” and 
not that it was arbitrary and oppres- 
Sive, will be set aside by the supreme 
court. In re Franklin Film Mfg. 
Corp., 98 A. 623, 253 Pa. 422, 


47. Mid-West Photo-Play Corp. v. 
Miller, 169 P. 1154, 102 Kan. 356. 


48. In re Goldwyn Distributing 
Corporation, 108 A. 816, 265 Pa. 335. 
See. Mid-West Photo-Play Corp. v. 
Miller, 169 P. 1154, 102 Kan. 356 (un- 
der L. [1917] ec 308 § 15, redress for 
an aggrieved party is not a reéxami- 
nation of a picture by the court, nor 
exercise of administrative and non- 
judicial power, but is such redress as 
a court may give). 


“The Common PleaS may ..-. 
view eliminated pictures, when nec- 
essary so to do in order properly to 
comprehend the matter before them; 
but such inspection should never be 
resorted to unless, in their opinion, 
the ordinary methods of proof are in- 
adequate.” In re Franklin Film Mfg. 
Corp., 98 A. 623, 253 Pa. 422, 426. 


49. Lubin Mfg. Co.’s App., 25 Pa. 
Dist. 578. 


50. State ex rel. Midwestern Film 
Exchange, Inc. v. Clifton, 160 N.E. 
625, 118 OhioSt. 91; In re Franklin 
Film Mfg. Corp. 88 A. 623, 253 Pa. 
422; L. J. Selznick Productions, Ine. 
v. Pennsylvania State Board of Cen- 
sors, 26 Pa.Dist. 423; Lubin Mfg. 
Co.’s App., 25 Pa.Dist. 578. 


{a] Abuse of discretion illustrat- 
ed.—The board of censors abuses its 
discretion by condemning portions of 
a picture film on the theory that all 
references to such matters as mother- 
hood, birth, or the sex relations be- 
tween man and woman are necessa- 
rily productive of lewd and evil 
thoughts and will probably conduce 
to immorality. Lubin Mfg. Co.’s Ap- 
peal, 25 Pa.Dist. 578. 


every detail with respect to the building.®® 


850 [62 C.J.] 


to law.5t 


[§ 12] 3. Construction of Buildings. The state>? 
or a municipality under delegated authority to reg- 
ulate theaters®? may prescribe methods of construc- 
tion of buildings used as theaters, and in so doing 
may prohibit absolutely all inequalities in floor lev- 
els in darkened theaters,°* and regulate seating and 
In the 
exercise of the police power permits for the construc- 
tion of buildings for motion picture shows may be 
denied unless application therefor is first assented 
to by ordinance.** Permission of a superintendent 
of buildings to the placing of steps in any aisle or 
in any part of the auditorium floor may be re- 
quired,*? and no such permission ean be implied from 
the fact of inspection by the city authorities.°* On 
the other hand an ordinance forbidding the opera- 
tion of moving picture theaters not having a par- 
ticular type of wall, floor, and ceiling is arbitrary, 
unreasonable, and void, since a building could com- 
ply therewith without being fireproof, while a build- 
ing might be fireproof without compliance.*® 


_ Entrances. A municipality is without power to 
prohibit owners of theaters from maintaining en- 
trances for their patrons on a public alley, an ordi- 


_ nance so providing being unreasonable.®° 


[§ 13] 4. Location of Theater or Building. Mo- 
tion picture theaters may be prohibited from oper- 


51. State ex rel. Midwestern Film 
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ing effect before the work was com- 


[§§ 14-14 


ating in portions of a city wherein, for reasons of 
public welfare, it is undesirable to have them,®? and 
an ordinance providing that motion picture shows 
shall not be maintained in residence districts of 
the city unless a permit has been obtained from the 
board of commissioners, and providing no standard 
required to be followed in determining whether such 
a permit should be granted, allows an arbitrary de- 
termination of that question on the desires of ad- 
jacent property owners, and amounts to a depriva- 
tion of property without due process of law.®? 


Second floors. Moving picture shows may be pro- 
hibited from operating on the second floor of a build-: 
ing,®* although in operation at the time of passage 
of the act.%# 


Vicinity of church. A maternity hospital in which 
religious services are held is not a “church,” within 
the meaning of an ordinance providing that per- 
mits to operate theaters within three hundred feet 
of a church may be refused.®* 


[§ 14] 5. Obstructions in Aisles, Passageways, 
and Exits.°¢ Owners of theaters may be required 
to keep open and free from obstruction aisles, pas- 
sageways, and exits,®? and see to it that fire escapes 
are ready for use and that they remain so through- 
out the performance;®® and the requirement is not 
complied with if one of several passageways is per-_ 
mitted to be obstructed.®® 


119, 271 Tll. 288, 292, L.R.A.1916D 95. 


’ Ee ae 


Hxchange, Ine. v. Clifton, 160 N.E. 
625, 118 OhioSt. 91. 


52. Allen Theatre & Realty Co. v. 
Hopkins, }90 A. 808, 37 RI, 120; 
Greenough v. Allen Theater & Realty 
€o.80\-A. 260, -33) Ri1.7120; 


[a] “Erected” defined.—The word 
“erected,” as used in a statute provid- 
ing that every theater hereafter erect- 
ed shall be built to comply with the 
regulations thereof is synonymous 
with “built,” and hence the act was 
not restricted to subsequent erection 
of a new building, but applies as well 
to the alteration of a stable into a 
theater, consisting of a demolition of 
a large part of the stable, and using 
only such parts of the walls, etc., as 
were suitable for the new construc- 
tion. Greenough vy. Allen Theater & 
Realty Co., 80 A. 260, 33 R.I. 120. 


[b] “Open court” defined.—Open 
court as used in a statute providing 
that theaters afterward erected 
should have an open court on sides 
not bordering on streets or alleys 
which should be at least six feet wide 
is one completely uncovered and open 
to the sky, and a covered passageway 
was not in compliance therewith. 
Greenough v. Allen Theater & Realty 
Co., 80 A. 260, 33 R.I. 120. 


[c] To what buildings applicable. 
—(1) A statute providing that every 
theater afterward erected should be 
built to comply with its requirements 
should not be strictly construed to 
operate prospectively only, so as not 
to apply to buildings for which per- 
mits had been obtained prior to the 
passage of the act, under which work 
had been begun, but not completed 
prior to the adoption of the act 
(Greenough v. Allen Theater & Real- 
tyeico.,, 80) A.200;) 33 SRT 120)%% 62) 
and the granting of a permit for the 
alteration of a stable into a theater 
did not prevent the application of the 
statute subsequently passed, and tak- 


pleted (Greenough v. Allen Theater 
& Realty Co., supra). 


53. City of Chicago v. Weber, 92 
N.E. 829, 246 Ill. 304, 34 L.R.A.N.S. 
306, 20 Ann.Cas. 357. 


54, Oakley v. Richards, 204 S.W. 
505, 275 Mo. 266 [error dism 39 S.Ct. 
134, 248 U.S. 541, 63 L.Ed. 411). 


55. City of Chicago v. Weber, 92 
N.E. 829, 246 Ill. 304, 34 L.R.A.N.S. 
306, 20 Ann.Cas. 359. 


56. Brown v. Stubbs, 97 A. 227, 128 
Md. 129. 


57. Oakley v. Richards, 204 S.W. 
505, 275 Mo. 266 [error dism 39 S.Ct. 
134, 248 U.S. 541, 68 L.Ed. 411]. 


58. Oakley v. Richards, supra. 


59. City of North Little Rock v. 
Rose, 206 S.W. 449, 1386 Ark. 298, 


60. Indianapolis v. Miller, 80 N.E. 
626, 168 Ind, 285, 8 L.R.A.N.S. 822. 


61. Dreyfus v. City of Montgom- 
ery, 58 So. 730, 4 Ala.App. 270; Nah- 
ser v. City of Chicago, 111 N.E. 119, 
271 ll. 288, L.R.A.1916D 95; Peo. v. 
Busse, 162 Ill.App. 314; State v. Red- 
ington, 188 N.W. 430, 119 Minn. 402; 
Peo. ex rel. Moses v. Gaynor, 137 N. 
Y.S. 196, 77 Misc. 576. 


[a] Thus (1) moving picture 
shows may be prohibited from oper- 
ating within a designated distance of 
a schoolhouse (State yv. Redington, 
138 N.W. 430, 119 Minn. 402; Peo. ex 
rel. Moses v. Gaynor, 137 N.Y.S. 196, 
77 Mise. 576); (2) or of a church 
(Nahser v. City of Chicago, 111 N.E. 
119, 271 Ill. 288, L.R.A.1916D 95; Peo. 
v. Busse, 162 Ill.App. 314; Peo. ex 
rel. Moses v. Gaynor, supra). (3) 
“Tt is apparent that a motion picture 
show within two hundred feet of a 
church having a large membership, 
a large Sunday school and daily serv- 
ices will be an interference with and 
an annoyance to religious worship.” 
Nahser v. City of Chicago, 111 N.E. 


[b] What amounts to restrictive 
legislation.—Restrictions of the char- 
acter above mentioned are imposed 
by a statute empowering cities to li- 
cense, regulate, restrain, or prohibit 
places of amusement. Dreyfus v. 
City of Montgomery, 58 So. 730, 4 Ala. 
App. 270. 


62. City of Dallas v. Urbish, (Tex. 
Civ.App.) 252 S.W. 258. 


63. Jewel Theater Co. v. Winship, 
144 N.W. 835, 178 Mich. 399. 


64. Jewel Theater Co. v. Winship, 
supra. 


65. Salvation Army vy. Franken- 
stein, 153 N.E. 277, 22 OhioApp. 159. 


66. Penalties for violation of reg- 
ulations relating to see infra § 95. 


67. City of Hartford v. Parsons, 
87 A. 736, 87 Conn. 412, Ann.Cas.1916A. 
1182; Sturgis v. Hayman, 84 N.Y.S. 
126; Sturgis v. Coleman, 77 N.Y.S. 
886, 38 Misc. 302; New York Fire 
Dept. v. Stetson, 14 Daly (N.Y.) 125; 
Sturgis v. Grau, 79 N.Y.S. 843, 39 
Mise. 330. ’ 


[a] “Aisle” defined and explained. 
—Under a charter providing for the 
punishment of any manager or em- 
ployee of a theater who shall allow 
any obstructions to remain in an aisle 
thereof, the word “aisle’’ means the 
aisle of a theater as actually con- 
structed, and not a theoretical aisle 
of the minimum width permissible 
under the building code of the city; 
and a manager of a theater who al- 
lows patrons to occupy stools and 
chairs in a side aisle of his theater 
as constructed, and refuses to remove 
them on notice, is liable to the penal- 
ty imposed. Sturgis v. Coleman, 77 
N.Y.S. 886, 38 Misc. 302. 


68. City of Hartford vy. Parsons, 
oo 736, 87 Conn. 412, Ann.Cas.1916A. 


Atos Sturgis v. Hayman, 84 N.Y.S.. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 15-20] 


_[§ 15] 6. Permits for Exhibition. Permits to ex- 
hibit motion pictures may be required,’° and ap- 
plicant for a permit may be required to specify by 
street and number the precise premises in which 
he desires to locate.71 


[§ 16] 7. Qualification of Picture Machine Oper- 
ators. For the purpose of protecting the public from 
the consequent injury and loss of life and property 
resulting from the operation of moving picture ma- 
chines by incompetent persons, it is proper to. enact 
legislation requiring all moving picture operators to 
submit to an examination as to their qualifications 
before a designated board.72_ The enactment of such 
a statute is a valid exercise of the police power of 
the state, and does not violate either the federal or 
state constitution.7* / 


[§ 17] 8. Registration of Films. Registration of 
films and the payment of a fee before exhibiting 
may be required.7+ 


[§ 18] 9. Removal of Hats. An ordinance may 
make it the duty of persons in charge of moving pic- 
ture shows to require ladies to remove their hats 
and keep them off during the performance.*® 


[§ 19] 10. Sale of Tickets.7° The power to license 
the business of selling tickets of admission to ex- 
hibitions or performances does not carry any au- 
thority to interfere with the price of admission or 
the resale of tickets.77 While a statute requiring 
one issuing a ticket of admission to a theater to 
print the price on its face has been upheld as vio- 
lating no constitutional requirement,’® statutes or 
ordinances which prohibit the sale of a theater tick- 


70. Laurelle v. Bush, 119 P. 953, 
17 Cal.App. 409; United Artists Cor- 
poration v. Thompson, 171 N.E. 742, 
339 Ill. 595; Block v. Chicago, 87 N. 
Be LOL, 239 Tl) 254, 1:30 Am:S3R. 219; 
Peo. v. Chicago, 209 Tll.App. 582; 
Xydias Amusement Co. v. City of 


of life. 
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plosion or fire, excitement and panic 
usually follow, resulting in great loss 
Therefore every reasonable 
and proper precaution and safeguard 
should be taken to prevent or lessen 
the possibilities of fires so destructive 
and disastrous in their consequences.” 
State v. Loden, supra. 
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et at a price in excess of that originally charged by 
the management,’® or which forbid the resale of any 
ticket at a price in excess of a designated amount 
in advance of the price printed on the face of the 
ticket,*° are unconstitutional and void, as arbitrari- 
ly depriving persons in the theater business, and 
brokers engaged in selling theater tickets, of liber- 
ty and property without due process of law.8! The 
power to fix prices does not exist except where the 
business or property involved has become affected 
with a public interest,8? and the price of a ticket for 
admission to a theater or other place of public 
amusement is not a matter affected with a publie 
interest, notwithstanding a statutory declaration to 
that effect.8* Provisions of the character under con- 
sideration are not sustainable as an appropriate 
method of preventing fraud, extortion, or collusive 
arrangement between the theater’s management and 
those engaged in reselling tickets.8¢ 


Sale on streets. In the exercise of delegated pow- 
er to adopt ordinances for the good government of 
the city and to regulate the use of streets and side- 
walks, it has been held proper to pass an ordinance 
prohibiting persons from selling theater tickets in 
the street in front of theaters.*® 


Sale of reserved seats after doors opened. While 
it has been held that the sale of reserved seats after 
the opening of the doors of the theater may be pro- 
hibited,®® there is also authority to the effect that 
such a regulation is an unlawful and vexatious in- 
terference with the rights of private property.8* 


[§ 20] 11. Supervision by State Fire Marshal. 


implication In re Opinion of the 
Justices, 143 N.E. 808, 247 Mass. 589 
(four judges dissenting); Peo. v. 
Weller, 202 N.Y.S. 149]. 


81. Peo. v. Steele, 83 N.E. 236, 231 
Ill. 340, 121 Am.S.R. 321, 14 L.R.A.N. 
S. 361. To same effect Tyson & Bro.- 
United Theatre Ticket Offices, Inc. v. 


Houston, (Tex.Civ.App.) 185 S.W. 
415. 73. 
[a] Effect of obtaining license.— 


The mere fact that an exhibitor of 
motion pictures has paid the state 
occupation tax for such exhibition 
does not relieve him from compliance 
with the city ordinance, requiring the 
securing of a permit as a prerequisite 
to the showing of pictures. Xydias 
Amusement Co. v. City of Houston, 
(Tex.Civ.App.) 185 S.W. 415. 


71. Laurelle v. Bush, 119 P. 953, 
17 Cal.App. 409. 


[a] Validity of ordinance.—Where 
a city ordinance provides for the li- 
censing of moving picture exhibitions, 
ete., and prohibits the location of 
such businesses within certain dis- 
tricts, a requirement therein that ap- 
plicant for a permit to engage in such 
business shall specify by street and 
number the precise premises in which 
he desires to locate is reasonable and 
necessary to an intelligent and effec- 
tive enforcement of the ordinance, 
and will not render it invalid as pre- 
scribing unreasonable or unnecessary 
conditions. Laurelle v. Bush, 119 P. 
953, 17 Cal.App. 409. 


72. State v. Loden, 83 A. 564, 117 
Mad. 373, 380, Ann.Cas.1913E 1300. 


“In large cities moving-picture ma- 
chines are usually operated in large, 
crowded rooms or halls filled with 
a constantly changing assemblage, 
largely composed of women and chil- 
dren and where in the event of ex- 


State v. Loden, supra. 


74 Kox Film Corp. v. Trumbull, 7 
F.(2d) 715. 


75. Oldknow v. City of Atlanta, 71 
S.E. 1015, 9 Ga.App. 594. 


76. Right of proprietor to refuse 
aoe oat ee di on sidewalk see in- 
ra 36. 


77. In re Gilchrist, 181 N.Y.S, 245, 
110 Misc. 362. 


78. Peo. v. Thompson, 119 N.E. 41, 
283 Ill. 87, L.R.A.1918D 382; In re 
Opinion of the Justices, 143 N.E. 808, 
247 Mass. 589. 


79. Ex p. Quarg, 84 P. 766, 149 Cal. 
79, 117 Am.S.R. 115, 5 L.R.A.N.S. 183; 
Chicago v. Powers, 83 N.E. 240, 231 
Tll. 560; Peo. v. Steele, 83 N.H. 236, 
231 Ill. 340, 121 Am.S.R. 321, 14 L.R.A. 
N.S. 361. 


80. Tyson & Bro.-United Theatre 
Ticket Offices, Inc. v. Banton, 47 S.Ct. 
426, 433, 273 U.S. 418, 71. L.Ed. 718, 
58 A.L.R. 1236 [dist Peo. v. Thomp- 
son, 119 N.E. 41, 283 Ill. 87, LRA. 
1918D 382 (“the important distinction 
between that case and this is that the 
ordinance did not forbid the resale of 
the ticket by a purchaser of it for 
any price he was able to secure, or 
forbid the fixing of any price by the 
proprietor which he thought fit, pro- 
vided that price was printed on the 
face of the ticket’’), overr expressly 
Peo. v. Weller, 1438 N.E. 205, 237 N. 
Y. 316, 38 A.L.R. 6138, and overr by 


Banton, 47 S.Ct. 426, 273 U.S. 418, 440, 
71 L.Ed. 718, 58 A.L.R. 1236. 


82. Tyson & Bro.-United Theatre 
Ticket Offices, Inc. v. Banton, supra. 


83. Tyson & Bro.-United Theatre 
Ticket Offices, Inc. v. Banton, supra. 


“The interest of the public in thea- 
tres and other places of entertain- 
ment may be more nearly, and with 
better reason, assimilated to the like 
interest in provision stores and mar- 
kets and in the rental of houses and 
apartments for residence purposes; 
although in importance it falls be- 
low such an interest in the propor- 
tion that food and shelter are of more 
moment than amusement or instruc- 
tion. As we have shown, there is no 
legislative power to fix the prices of 
provisions or clothing or the rental 
charges for houses or apartments, in 
the absence of some _ controlling 
emergency; and we are unable to 
perceive any dissimilarities of such 
quality or degree as to justify a dif- 
ferent rule in respect of amusements 
and entertainments.” Tyson & Bro.- 
United Theatre Ticket Offices, Inc. v. 
Banton, supra. 

84 Tyson & Bro.-United Theatre 
Ticket Offices, Inc. v, Banton, supra. 

85. Peo. v. Palmitter, 128 N.Y.S. 
426, 71 Misc. 158. 

86. Cincinnati v. Brill, 5 OhioS.&C. 
P. 566, 7 OhioN.P. 534. 


87. District of Columbia v, Saville, 
8 D.C. 581, 29 Am.R. 616. 


a at - —-, + ae He, Le ee ae a a AP iy ee, OP ae 


ere Sat Ny ARG an st ae 


| (§§ 20-21 


852 [62 C.J.] 


THEATERS AND SHOWS 


Moving picture theaters may, without violation of | the supervision of the state fire marshal.** 
the rights of local self-government, be placed under 


[§ 21] A. Power To Require—1. In General. The 
legislature may, within constitutional limitations, 
either in the exercise of the police power or for the 
purposes of revenue, require theaters and other plac- 
es of public amusement to be licensed by the prop- 
er authorities, and impose a license tax on them,*® 
and may provide a fine for violation thereof,®® or 
make such violation an indictable offense;°1 and the 
powers which the legislature may itself exercise may, 
within constitutional limitations,®? be delegated to, 
and exercised by, municipalities,°* or municipal 
boards®* or officers,®® designated by the statute del- 
Nevertheless only such powers 


egating the power. 


Iv. LICENSES AND TAXES 


formances need 


as are delegated by statute to municipalities may 


88. Jeup v. Winship, 148 N.W. 340, 
182 Mich. 231; Jewel Theater Co. v. 
State Fire Marshal, 144 N.W. 835, 
178 Mich, 399. 


89. Alaska.—U. S. Vv. 
Alaska 198. 


Del.—State v. Morris, 76 A. 479, 24 
Del. 330. 


Ill.—Rockford Amusement & Re- 


Nuzum, 5 


freshment Co. v. Baldwin, 252 Ill. 
App. 1: 
La.—State v. Schonhausen, 37 La. 


Ann, 42; State v. O’Hara, 36 La.Ann. 
93; Charity v. De Bar, 11 La.Ann. 
385; Charity Hospital v. Stickney, 2 


La.Ann. 550. 


Mass.—Com., v. Quinn, 40 N.E. 1043, 
164 Mass, 11.. 


N.Y.—Peo. v. Weller, 202 N.Y.S. 149, 
207 App.Div. 337 [aff 143 N.E. 205, 
237 IN. 316; 380A. LR. 613. (aft: 45S. 
Ct. 556, 268 U.S. 319, 69 L.Ed. 978)1]; 
Wallack v. New York, 3 Hun 84, 5 
THOMpPS-ccOu loLOe fart, (67 UNeY. 23s 
Downing v. Blanchard, 12 Wend. 383. 


Pa.—Com. v. Donelly, 51 Pa.Super. 
etna eer v. Irvine, 18 Wkly.N. 
GC, A 


s.C.—Curdts v. South Carolina Tax 
‘Commission, 127 S.E. 438, 131 S.C. 
$62 [aff 47 S.Ct. 471, 273 U.S: 669, 71 
L.Ed. 831]. 


Ne ar a v. Tarver, 1 Humphr. 


Tex.—Davis v. 
260 S.W. 138. 


Va.—Boer War Spectacle v. Com., 
60 S.E. 85, 107 Va. 653. 


Wash.—Pearson vy. 
884, 14 Wash. 438. 


Eng.—Royal Albert Hall v. London 
County Council, 104 L.T.N.S. 894, 


[a] Basis of power.—The right to 
require licenses is based on the con- 
ception that places of public amuse- 
ment may require supervision by 
public authorities to the end that 
they may not degenerate and become 
obnoxious to the public welfare. Jaf- 
farian v. Building Commission of 
City of Somerville, (Mass.) 175 N.E. 
641, 74 A.L.R. 4038. 


[b] Repeal of statute.—Rev. St. 
(1908) § 4000, added to County Li- 
‘cense Act (1862) c 83 (L. [1862] p 79 
§ 2), which authorizes counties to im- 
pose license taxes on theaters, cir- 
cuses, and shows, was not repealed 
by implication by § 6525 subd 13, en- 
acted in 1877 (Gen. L. [1877] § 2653 
subd 13), which authorizes cities and 


White, (Civ.App.) 


Seattle, 44 P. 


towns to impose license taxes against 
theatrical and other’ exhibitions, 
shows, and amusements. Godfrey v. 
Board of Com’rs of El Paso County, 
124 P. 190, 53 Colo. 196. 


SOQ. See infra § 95. 
91. See infra §§ 93, 94. 


$2. Robinson v. City of Norfolk, 60 
S.E. 762, 108 Va. 14, 128 Am.S.R. 934, 
15 L.R.A.N.S. 294 (the legislature 
cannot authorize a city to levy a li- 
cense tax on a circus exhibition be- 
yond its territorial limits, for the sole 
purpose of raising revenue to defray 
the general expenses of such city, and 
in so far as Code [1904] § 1032 au- 
thorizes such a tax it is invalid; tax- 
es for revenue cannot be imposed on 
property or subjects outside the ter- 
ritorial limits of the taxing power, 
as this would be, in effect, taking the 
oats of a citizen for a private 
use). 


93. Cal.—Laurelle v. Bush, 119 P. 
953, 17 Cal.App. 409. 


Fla.—Park vy. Morgan, 60 So. 347, 
64 Fla. 414. 


ores v. Schaffer, 9 Pick. 

Minn.—State v. Scaffer, 104 N.W. 
139, 95 Minn, 311; Duluth v. Marsh, 
73 N.W. 962, 71 Minn. 248. 


Mo.—Hodkins v. McDonald, 100 S. 
W. 508, 123 Mo.App. 566. 


N.Y.—Peo. v. Weller, 202 N.Y.S. 
149, 207 App.Div. 337 [aff 143 N.E. 
205, 237 N.Y. 316, 38 A.L.R. 6138 (af 
45 S.Ct. 556, 268 U.S. 319, 69 L.Ed. 
978)]; Peo. v. Hovell, 180 N.Y.S. 255, 
109 Mise. 510. 


Ohio.—Baker y. Cincinnati, 11 Ohio 
St. 534. 


Pa.—Titusville v. 
Super. 613. 


Philippine.—De Linan v. Municipal 
Council, ete., 44 Philippine 792. 


Tenn.—Robertson v. 
Sneed 257. 


94. Peo. v. New York Board of Po- 
lice, 72 N.Y.S. 582, 36 Misc. 89. 


95. Peo. v. Busse, 93 N.E. 327, 248 
Ill. 11; Star Opera Co. v. Hylan, 178 
N.Y.S. 179, 109 Mise. 132; In re Walk- 
er, 146 N.Y.S. 519, 84 Misc. 118. ; 


[a] Time of construction as affect- 
ing power to license.—Under an ordi- 
nance providing in § 2 for licensing 
moving picture shows not built and 
in use prior to Dec. 1, 1912, and in § 
3 for the licensing of buildings or 


Gaham, 34 Pa. 


Heneger, 5 


ke exercised by them,®* and only such places or per- 


be licensed and need pay license 


taxes as are within the statute or ordinance regu- 
lating these matters;®? and, where the subject of 
the statute, as expressed in the title, is licenses in 
particular specified cases, an enactment requiring a 
license in eases other than those specified is void ;°* 
and a fortiori a. municipality cannot impose a li- 
cense tax on.an amusement where a statute express- 
ly prohibits it from so doing.®® Furthermore, ordi- 
nances imposing license fees, being in derogation of 
the common law, are to be strictly construed in fa- 
vor of the person against whom they are sought 


premises used prior to that date for 
such purposes the mayor has power 
to license theaters or buildings lo- 
cated and constructed prior to that 
date, although not in actual use on 
that date. In re Walker, 146 N.Y.S. 
519, 84 Misc. 118. 


[b] Necessity for completion of 
building licensed.—Under an _ ordi- 
nance providing that, before issuing 
a license to operate a theater, dancing 
hall, or other place of public amuse- 
ment, the mayor shall make an ex- 
amination of the place for which the 
license is desired, to see that all the 
provisions of the building ordinances 
of the city have been complied with, 
and defining the word “place” as used 
in the ordinance as “the theater, 
opera house, auditorium, hall, park 
grounds, garden, tent, or other inclo- 
sure within which it is intended to 
produce, offer, or present any such 
entertainments,” it is not contem- 
plated that a license shall issue until 
the building in which the entertain- 
ment is to be given is completed. 
Peo. v. Busse, 93 N.E. 327, 248 Ill. 11. 


86. Standard Athletic Club 
Cushing, 74 A. 719, 30 R.I. 208; 
v. Dimock, 44 N.B. 124. 


[a] Thus a statute, authorizing 
town councils to license certain 
shows, etc., for a sum not less than 
one dollar and not exceeding one hun- 
dred dollars for a single performance, 
contemplates a definite licensing for 
each performance, and the council 
cannot grant a license to hold dances 
and athletic exhibitions to continue 
in force for one year unless sooner 
revoked for cause. Standard Athletic 
Club v. Cushing, 74 A. 719, 30 R.I. 208. 


$7. Ill1.—Condon v. Village of For- 
est Park, 115 N.E. 825, 278 Ill. 218, L. 
R.A.1917E 814. 


N.Y.—Peo. v. Campbell, 65 N.Y.S. 


v. 
Rex 


114, 51 Anp.Div. 565, 15 N.Y.Cr. 61; 
Pook -V.scellexsr LeiouN: Yc sao 
Mise. 92, 34 N.Y.Cr. 523; Weistblatt 


eee 109 N.Y.S. 545, 58 Misc. 


Or.—State v. Tilley, 9 Or. 125. 


Pa.—Appeal of World’s Museum of 
Anatomy, 69 Pa.Super. 505; Oellers 
Vv. «Ritter, 6. Pa pist, 1493) « Gomeny: 
Beatty, 37 Pa.Co. 683. 


Alta.—City of Lethbridge v. Wil- 
son, 8 Alta.L. 178. 


$3. State v. Bowers, 14 Ind. 195. 


$9. Hodkins v. McDonald, 100 S, 
W. 508, 123 Mo.App. 566; Negrotto v. 
Monett, 49 Mo.App. 286. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 21-23] 


to be applied. 


{4 22] 2. Delegation of Power by Municipality. 
Where the power of licensing theaters and other 
public shows is vested by statute in the council of 
a city, that body, being a legislative body, cannot 
delegate the function to the mayor? or burgess,? 
so as to render the duty discretionary and not min- 
isterial, unless such power to delegate is also con- 
ferred on the municipality by the legislature. But 
even though the municipality may have no such au- 
thority to delegate the power to the mayor, an or- 
dinance delegating the power is not necessarily whol- 
ly void, but some of its provisions may be opera- 


tive. 


What is not a delegation of power. Where a hear- 


1. Peo. v. Keller, 161 N.Y.S. 132. 
96. Misc. 92, 34 N.Y.Cr. 523. 


2. State v. Jacob, 8 Siiepes (Re- 
print) 23, 5 Cine. L:Bul. ios 


3. Com. v. Hallam, 25 Pa.Co. 471. 


4 Ex p. Ryan, 8 OhioDec. (Re- 
print) 299, 7 Cine. L: Bul. 50. 


[a] Statute delegating power.— 
Under Rev. St. § 2669, as amended (17 
Ohio L. p 74), providing that ‘‘the 
council may provide by ordinance for 
licensing all exhibitors of shows, etc.. 
and in granting such license may ex- 
act such sum as it may think expedi- 
ent,” and that “the council may con- 
fer upon, vest in, and delegate to the 
mayor the authority to grant and is- 
sue licenses, and revoke the same,” 
the city council might delegate to the 
mayor authority to fix the amount of 
license fees, within limits fixed by 
the council. Ex p. Ryan, 8 OhioDec. 
(Reprint) 299, 7 Cinc.L.Bul. 50. 


5. Ex p. Ryan, 8 OhioDec. 
print) 299, 7 Cinc.L.Bul. 50. 


[a] Thus an ordinance void in this 
agerect is valid in so far as it made 
tRe giving of a performance without 
a license invalid, and persons who 
would avoid its penalties should pay 
the license fee, and sue to recover it 
back if unlawfully exacted. Ex p. 
Ryan, 8 OhioDec. (Reprint) 299, 7 
Cine.L.Bul. 50. 


6 Richards v. 
D.C. 395. 


7 See case infra this note. 


{a] Amusement park.—Under a 
statute requiring a license fee for 
each license to conduct an amuse- 
ment park, persons conducting an 
amusement park as a_ partnership 
must take out the license in the part- 
nership name. State v. Kenn, 82 A. 
600, 26 Del. 224. 


8. See case infra this note. 


[a] Permanent park for public 
amusement.—A vacant, unemployed 
Jot which had been used for many 
years merely as exhibition grounds 
for transient circuses and carnivals, 
for which purpose the owner had 
from time to time leased it, is not a 
“permanent park for public amuse- 
ment.” Commonwealth v. Clarke, 121 
S.E. 514, 138 Va. 101. 


9. See cases infra this note. 


{a] Amateur contest.—No license 
is necessary for an amateur boxing, 
sparring, or wrestling contest, even 
though an admission is charged, be- 
ing excepted by the licensing statute 
from its operation. McHugh v. Mul- 
rooney, 179 N.E. 753, 258 N.Y. 321. 
Contra City Island Athletic Club v. 
Mulrooney, 253 N.Y.S. 768, 141 Misc. 
733. 


(Re- 


Davison, 45 App. 
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ing is ordered as a result of a protest against the 


tests,° 


issue of a dance hall license, and the assessor hears 
the evidence and reports it in full to the commis- 
sioners, who act, there is no delegation by them of 
their authority to the assessor, as he merely heard 
the evidence and reported it to the commission.® 


[§ 23] B. Amusements, Places, or Persons within 
Requirements of Licensing Statutes and Ordinances 
—1. In General. Operation and effect of statutes 
or ordinances requiring licenses and payment of li- 
cense fees or taxes have been considered in respect 
of amusement parks’ or permanent parks for pub- 
lic amusement,® boxing, 
Chautauquas,?® 


sparring, or wrestling con- 
circuses or menageries,*! 


concerts,!? exhibitions,?® merry-go-rounds,!4 minia- 


[b] Exemption of ex-service men 
from regulations.—The exemption, in 
a statute permitting boxing matches, 
of ex-service men and their organiza- 
tions, from provisions requiring fees 
and requiring ownership of a lease 
for a year of the building where ex- 
hibitions are conducted is not invalid 
as denying due process of law or as 
being unjust discrimination. Antlers 
Athletic Ass’n v. Hartung, 274 P. 831, 
85 Colo, 125. 


10. See case infra this note. 


[a] Chautauquas.—A Chautauqua 
with two attractions for each of three 
days, and a change of attractions each 
day, shown under a contract with a 
committee of citizens requiring the 
committee to furnish a site for a tent, 
ushers, and ticket collectors, and to 
pay any license fee or tax in consider- 
ation of the committee paying plain- 
tiff a specified amount as compensa- 
tion for the Chautauqua, was held a 
place of “amusement” operated for 
profit, and was subject to a license 
tax_under 35 St. at L.p 139. Radcliffe 
Vv. Query, 150; S.E. 352, 153° S.C.. 76. 


11. See case infra this note. 


[a] Circus or menagerie.—The op- 
eration of a circus or menagerie is a 
privilege within a _ statute taxing 
privileges for railroad purposes. 
aoe v. Heneger, 5 Sneed (Tenn.) 


12. See cases infra this note. 


[a] Concerts.—(1) A strictly mu- 
sical concert without the introduc- 
tion of the dramatic, operatic, or 
theatrical element is not a “‘theatri- 
cal exhibition” within that term as 
used in a license statute (Theatrical 
Exhibitions, 14 Pa.Co. 657); (2) and 
it has been held that concerts are not 
within an act requiring licenses “to 
exhibit any caravan, menagerie, cir- 
cus, rope and wire dancing, puppet- 
show, and legerdemain” (State v. 
Bowers, 14 Ind. 196). 


13. See cases infra this note. 


[a] Blement of profit.—The term 
“exhibition,” as used in a city ordi- 
nance requiring the keepers of shoot- 
ing galleries, exhibitions, etc., to be 
licensed, in its broad _ signification 
would include a large class of busi- 
ness who use various methods to at- 
tract customers and sell their goods. 
Every contrivance for automatic 
movement of dumb figures used in 
display windows to attract attention, 
every exhibition of paintings for sale, 
or to arouse attention and attract 
visitors to public marts of trade, 
every person exhibiting exercising 
apparatus through the medium of an 
automaton or human being, might be 
brought within the meaning of “ex- 
hibition;” but, as uséd in the ordi- 
nance, it will be held to relate only 


| providing 


ture golf courses,+®> minstrel performances,!® muse- 


to entertainments where the exhibi- 
tion itself is the princinal thing, and 
from which the exhibitor derives or 
expects to derive profit, so that ex- 
hibitions given for the purpose of ef- 
fecting sales of a book are not within 
the provisions of the ordinance. Peo. 
v. Royal, 48 N.Y.S. 742, 748, 23 App. 
Div. 258, 260. 


{b] “Exhibitions for gain,” as 
used in an ordinance providing for 
the licensing and taxing of all public 
exhibitions for gain, and declaring 
that a license fee should be paid by 
circuses, menageries, ete, and all 
other exhibitions, etc., not here 
enumerated, given in an inclosure, 
should be construed to include horse 
races given in a fenced inclosure, to 
which spectators were admitted for 
pay. Webber v. City of Chicago, 36 
N.E. 70, 148 Ill. 318, 319. 


[ce] Public exhibition.—A public 
exhibition is one where the public 
is invited and to which it is admitted 
on compliance with the terms of ad- 
mission, the most usual condition be- 
ing the payment of a small sum of 
money. Commonwealth v. Mack, 73 
N.E. 534, 187 Mass. 441. But see U.S. 
v. Buffalo Park, 24 F.Cas.No. 14,681, 
16 Blatchf. 189 (a corporation which 
maintains a track for horse racing 
and keeps its grounds open for pay 
to the public and realizes money 
therefrom is not liable for a tax as 
conducting a “public exhibition of 
feats of horsemanship”). 


14. Com. v. Bow, 58 N.E. 1017, 177 
Mass. 347 (a merry-go-round in an in- 
closure where music is furnished 
without charge, but a charge is made 
for riding on the flying horses, is a 
“yublic amusement” within a stat- 
ute requiring a license for 
amusements). 

15. See cases infra this note. 

fa] Miniature golf courses.—(1) 
In one jurisdiction it has been held 
that miniature golf courses are places 
of public amusement within a statute 
for the licensing of pub- 
lic amusements on such terms as may 
be deemed reasonable. Jaffarian v. 
Building Com’r of City of Somerville, 
(Mass.) 175 N.E. 641, 74 ALR. 408. 
(2) But in another it was held that a 
statute, authorizing a municipal coun- 
cil to license Keepers of theatricals 
and other. exhibitions, shows, and 
amusements, does not authorize a vil- 
lage to require a license for conduct- 
ing a golf course, the reason assigned 
being that golf does not bear the 
same likeness to public shows and 
amusements as theatricals. Condon 
v. Village of Forest Park. 115 N.E. 
825, 278 Ill. 218, L.R.A.1917E 314. 


16. See cases infra this note. 


[a] Minstrel performances.—(1) 
“Theatrical entertainments” are not 


‘such 
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ums,17 operatic performances,1* panoramas,’? res- 
taurants,2° saloons,?1 slot machines,?” theaters,”* 
traveling or transient 


theatrical exhibitions,* 
shows,?° and vaudeville shows.?°® 


confined to the pure drama, but may 
include negro minstrel performances. 
Shelby County Taxing Dist. v. Emer- 
son, 4 Lea (Tenn.) 312. (2) A per- 
formance by a minstrel troupe which 
includes a farce, burlesque, or farce 
comedy is a ‘theatrical exhibition” 
within licensing statutes. Theatrical 
Exhibitions, 14 Pa.Co. 657. 


17. See cases infra this note. 


[a] Museum.—The word ‘muse- 
um,” as used in a taxing statute, does 
not include public museums which 
are used as places of study, instruc- 
tion, and education. Appeal of Great 
European Museum, 69 Pa.Super. 509; 
Appeal of Keystone Medical Offices, 
69 Pa.Super. 508; Appeal of World’s 
eh ae of Anatomy, 69 Pa.Super. 


[b] Eden Musée.—L. (1882) c 410 
§ 1998, requiring certain amusements 
to obtain a license before exhibiting, 
covers the Eden Musée, which is an 
exhibition of wax figures, with a hall 
adjacent in which refreshments are 
served, and orchestral selections of a 
high character are rendered in a 
room or alcove which opens, at an 
elevation, into a large room or hall, 
and on a level with a high gallery 
encircling such hall. New York v. 
Eden Musée American Co., 8 N.E. 40, 
POZMNG Yc 503. 595. 


18. Star Opera Co. v. Hylan, 178 
N.Y.S. 179, 109 Misc. 182 (license re- 
quired under Greater New York Char- 
ter). And see cases infra this note. 


[a] Oreratic performance.—(1) A 
performance of an opera is a theatri- 
cal exhibition within a statute pro- 
hibiting such exhibitions unless a 
license has been obtained. Bell v. 
Mahn, 15 A. 5238, 121 Pa. 225, 230, 6 
Am.S.R. 786, 1 L.R.A. 364; Theatrical 
Exhibitions, 14 Pa.Co. 657. Contra 
Rowland v. Kleber, 1 Pittsb. (Pa.) 
68. (2) “It would be difficult to state 
any reasonable ground for a distinc- 
tion between the spoken and the lyri- 
eal drama, which would justify the 
exaction of a license fee from one and 
the exemption of the other. They are 
exhibitions of the same general char- 
acter, and there is no reason why one 
should bear the public burden more 
than the other. Both are places of 
popular amusement, and both collect 
large assemblages of the people and 
require additional protection.’”’ Bell 
v. Mahn, supra. (3) But an operatic 
performance is not a circus, menag- 
erie, or a museum within a statute 
requiring a license for such perform- 
ances. Rowland v. Kleber, supra. 


19. See case infra this note. 


[a] Panoramas.—A company giv- 
ing an entertainment consisting of 
panoramic reproductions of battles of 
the Anglo-Boer war, with portrayal 
of military maneuvers, but with no 
circus rings, trapeze acting, wild 
beasts, or clowns, is assessable with 
a license tax, under a statute provid- 
ing for the assessment of a license 
tax on theatrical performances, pano- 
ramas, etc., and not under a statute 
providing for a license tax on shows, 
circuses, and menageries. Boer War 
Spectacle v. Commonwealth, 60 S.E. 
85, 107 Va. 653. 


20. See cases infra this note. 


[a] Restaurant (1) in which gra- 
tuitous entertainments are furnished 
as a mere incident of the business is 
not a theater (Peo. v. Keller, 161 N. 
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Y.S. 132, 96 Misc. 92, 84 N.Y.Cr. 523), 
(2) or a circus or concert room (Peo. 
vy. Keller, supra), (3) or a public ex- 
hibition (Peo. v. Martin, 137 N.Y.S. 
677) within an ordinance requiring li- 
censes for entertainments of the char- 
acter above mentioned. 


21. See case infra this note. 


[a] Saloon.—The proprietor of a 
saloon, having no concert license, 


does not violate the New York City’ 


Charter § 1472, prohibiting the exhi- 
bition without a license of any inter- 
lude, minstrelsy, or any other enter- 
tainment of the stage, by having a 
person perform on a piano as an inci- 
dent to his business, where no admis- 
sion fee is charged, and where in fact 
there is no exhibition. Peo. v. Camp- 
bell, 51 App.Div. 565, 65 N.Y.S. 114, 
LYING MAC CE Ole 


22. State v. Kenn, 82 A. 600, 26 
Del. 224 (Under 26 L. c 16 § 11, im- 


posing a license fee for conducting an 


amusement park, and § 13, providing 
that for each license to conduct or ex- 
hibit any other place of amusement 
for profit a specified license shall be 
pala, one conducting a penny slot ma- 
chine in a licensed amusement park is 
subject to a license under § 13). 


23. See cases infra this note. 


[a] In Pennsylvania (1) under 
statute the place or building in which 
theatrical performances are given 
must be licensed and a license tax 
paid to the state if the place or build- 
ing is located in the city and county 
of Philadelphia and the county of Al- 
legheny, but, in all other counties, the 
owner of such building is not required 
to pay any license tax to the state 
(Com. v. Keeler, 3 Pa.Dist. 158; Hayes 
v. Coatesville Opera House Co., 22 A. 
647, 139 Pa. 636 [aff 8 Pa.Co. 537]. 
And compare Green y. Kousins, 3 Pa. 
Dist. 302. Contra Commonwealth v. 
Reifsnyder, 3 Pa.Dist. 198, 14 Pa.Co. 
353), (2) and is not entitled to obtain 
a license (Com. v. Keeler, supra). (3) 
The statute does not require a license 
tax from the owner of a building in 
Philadelphia in which amateur theat- 
rical performances are given gratui- 
tously. Oellers v. Ritter, 5 Pa.Dist. 
149, 18 Pa.Co. 73. 


[b] “Theaters or dramatic repre- 
sentations.”—A state tax on each 
representation of ‘theaters or dramat- 
ic representations” applies to perma- 
nent or established theaters as well 
as to transient or strolling perform- 
ances, although there were no per- 
manent or established theaters with- 
in the state when the statute was 
passed. Trapp v. White, 35 Tex. 387. 


24. See cases infra this note. 


[a] What is theatrical exhibition. 
—Any story represented by action 
performed in a theater with stage, 
proscenium boxes, orchestra, pit, or 
parquet, and all the galleries, or with 
Scenic representation and with stage 
machinery and decorations, is a theat- 
rical exhibition for the purposes of li- 
censing statutes. Theatrical Exhibi- 
tions, 14 Pa.Co. 657. 


[b] Im Pennsylvania (1) under 
statute, except in the city and county 
of Philadelphia and the county of 
Allegheny, the place or building it- 
self is not required to be licensed, but 
the theatrical company itself must be 
licensed (Bell v. Mahn, 15 A. 523, 121 
Pa, 225, 6 Am.S.R. 786, 1 L.R.A. 364; 
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[§ 24] 2. Motion Picture Shows. : 
be required of,27 and license taxes or fees imposed 
on,2® moving picture shows; 
conditionally granted subject to reasonable hours 


[88 
Licenses may 


and a license may be 


Hayes v. Coatesville Opera House Co., 
22 A, 647, 189 Pa. 636 [aff .8 Pa.Co. 
537]; Com. v. Keeler, 3 Pa.Dist. 158), 
(2) and a theatrical company, or- 
ganized for the purpose of traveling 
from place to place for the exhibition 
of plays, must obtain either a state 
license, on payment of one thousand 
dollars, or a license, on payment of 
fifty dollars, in every county in which 
it exhibits (Com. v. Keeler, supra). 


25. See cases infra this note. 


[a] Traveling or transient shows 
(1) operating in tents or otherwise 
are proper subjects for a license tax 
(Hale v. State, 116 So. 369, 217 Ala. 
403, 58 A.L.R. 1333; Park v. Morgan, 
60 So. 347, 64 Fla. 414, 419; Davis v. 
White, (Tex.Civ.App.) 263 S.W. 139); 
(2) and it has been held that a heavy 
license fee may be imposed on such 
shows as being necessary for the 
peace of the state against transient 
or fugitive entertainments (Hale v. 
State, supra). (3) An ordinance im- 
posing license taxes on all small 
shows other than circuses, given 
within tents or in any temporary in- 
elosure, of twenty-five dollars for 
each day is not a denial of the equal 
protection of the laws. “The equal 
protection clause of the Fourteenth 
Amendment does not take from the 
State the power to classify in the 
adoption of police laws, but admits of 
the exercise of a wide scope of discre- 
tion in that regard, and avoids what 
is done only when it is without any 
reasonable basis and therefore is 
purely arbitrary.” Park v. Morgan, 
supra. (4) Nor is such ordinance 
unconstitutional as being an unjust 
classification or as, being unwarrant- 
edly discriminatory. Park v. Morgan, 
supra. 


[b] Requiring two licenses.——St. 
(1904) c 450, requires two licenses for 
theatrical exhibitions, one from the 
chief of police as to the safety of the 
audience, the other from the mayor, 
under’ Rev. L: -c 102° §. 172, and, Sk. 
(1905) ec 341, as to the morality of the 
exhibitions. Commonwealth vy. Mc- 
Gann, 100 N.E. 355, 218 Mass. 213. 


26. Crute v. State, 109 So. 617, 21 
Ala.App. 530 (license to run a moving 
picture show or a “show of like char- 
acter,” under Revenue Ll. [1923] § 303 
schedule 111 [Gen. Acts (1919) p 434 
§ 361 schedule 107] did not permit a 
vaudeville show to be run without 
procuring a license therefor under 
schedule 110 [Gen. Acts (1919) p 433 
§ 361 schedule 105], specific licenses 
being required under the schedule for 
motion picture shows and also for 
vaudeville shows, and there being a 
marked distinction between the two 
classes of shows). 


27. State v. Morris, 76 A. 479, 24 
Del. 330; City of Metropolis v. Gib- 
bons, 166 N.E, 115, 334 Ill. 431. 


28. United States v. Nuzum, 5 
Alaska 198; Laurelle v. Bush, 119 P, 
953, 17 Cal.App. 409;° Com. v. Don- 
nelly, 51 Pa.Super. 61; De Linan v. 
Municipal Council of Daet, 44 Philip- 
pine 792. 


[a] Statutes or ordinances requir- 
ing’ license or imposing fees.—(1) A 
motion picture show is a_ theater 
within the meaning of a statute re- 
quiring any person who conducts a 
theater to pay a license. U.S. v. 
Nuzum, 5 Alaska 198. (2) Imposi- 
tion of a tax on the business of con- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


of opening and other limitations on its exercise.2? 
But it has been held that the mere power to license 
does not authorize a mayor to enforce Sunday clos- 


ing of picture shows by imposing such condition in 


LY 
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the license.?° _ Where a license is required by law 
for the operation of a moving picture show, the law 
regards the operation of the show as lawful.?t 


[§ 25] 3. Dances, Dance Halls, and Dancing 
Schools. Legislatures or municipalities, acting un- 
der delegated authority, may require licenses as a 
condition of conducting dance halls or dances;?? 
and when so required, the obtaining of a license is 
a prerequisite to any right to engage in that busi- 
ness;*°? and such license does not authorize the con- 
ducting of a dance without a permit from the gov- 
erning body of the municipality or organized town- 
ship in which the dance hall is located, where an- 
other statute requires such permit.?4 


ph § 26] 4. Billposters, Moving Picture Operators, 
Ticket Brokers, and Theatrical Employment Agen- 
cies. Billposters. By virtue of police power dele- 


ducting a moving picture show is au- 
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seating capacity of the place in which 
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gated to it under the general welfare clause in its 
charter, a municipality may levy a license tax upon 
billposters.*® But an ordinance imposing such a 
license tax which expressly states in its title that. 
the tax is “for general revenue purposes” will be 
construed as a revenue, and not as a police, meas- 
ure, and will be declared invalid by the courts, where 
there is no statutory authority therefor.*¢ 


Moving picture operators may be required to take 
out a license and pay a license fee.37 


_ Ticket brokers. Statutes prohibiting the resale of 
tickets by ticket brokers without a license are a valid. 
exercise of the police power.?§ 


Theatrical employment agencies may be required 
by statute to take out licenses.?® 


[§ 27] C. Discretion as to Granting. In accord- 
ance with rules governing licenses generally,*® the 
granting or refusal of licenses by boards or officers — 
in whom the power to grant licenses is vested is dis- 
cretionary and not mandatory,*! unless the statute 


where public dancing is indulged 


thorized by a statute imposing taxes 
on “theaters, museums, and concert 
halls.” De Linan v. Municipal Coun- 
cil of Daet, 44 Philippine 792. (38) 
Under a statute providing that no 
person, without having first obtained 
a license therefor, shall be engaged 
in exhibiting circuses, etc., and pro- 
viding that every building, etce., 
where theatrical performances are ex- 
hibited, shall be deemed a circus 
within the meaning of this act, one 
maintaining a moving picture show 
must procure a _ license, the word 
“theatrical” meaning of or pertaining 
to a theater or scenic representation 
resembling the manner of dramatic 
performers. State v. Morris, 76 A. 
479, 24 Del. 330. (4) An ordinance 
imposing a license fee on panoramas 
and kinetoscopes includes motion pic- 
tures, although they are not specifi- 
cally referred to in the ordinance. 
Laurelle v. Bush, 119 P. 953, 17 Cal. 
App. 409. (5) Moving picture ex- 
hibitions in a building equipped with 
@ stage, which exhibitions are alter- 
nated with performances by artists in 
physical action. and vocal musical 
entertainment, constitute “a theatri- 
eal or operatic entertainment,” within 
a statute imposing payment of a fee 
by those giving such entertainments. 
Commonwealth v. Donnelly, 51 Pa. 
Super. 61 [rev 21 Pa.Dist. 21]. (6) 
A moving picture show is a “common 
show” within a statute providing that 
a “common show” shall be deemed to 
include a Ferris wheel, gravity 
steeplechase, chute, scenic cave, bicy- 
ele carousel, scenic railway, striking 
machines, switchback, merry-go- 
round, puppet shows, ball games, and 


-all “other shows of like character.” 


Weistblatt v. Bingham, 109 N.Y.S. 545, 
58 Misc. 328. 


[b] Statutes not requiring license 
or fee.—(1) A free moving picture 
show in an ice-cream saloon and 
sandy store te draw trade is not a 
common show within the meaning 
and purpose of the charter of the city 
of New York and city ordinances, 
such as requires a license to conduct 
it, and may therefore be conducted 
without a license so long as it does 
not amount to a nuisance. Weist- 
pblatt v. Bingham, 109 N.Y.S. 545, 58 
Misc. 328. (2) Statutory regulations 
which impose a license fee merely 
on the owners or operators of moving 
picture machines, although the 
amount of the fee is based on the 


the machines are used, cannot be con- 
strued as the imposition of a license 
fee for the place as well as for the 
machines. City of Lethbridge v. Wil- 
son, 8 Alta.L. 178. (3) A moving pic- 
ture place cannot be taxed as a theat- 
rical'or operatic entertainment where 
it appears that the place is not 
equipped with any stage or facilities 
for vaudeville, and the entertainment 
consists only of moving pictures and 
illustrated songs. Commonwealth v. 
Spiers, 51 Pa.Super. 59, 21 Pa.Dist. 
25; Com. v. Beatty, 20 Pa.Dist. 986. 


29. People ex rel. Kieley v. Lent, 
152 N.Y.%. 18, 166 App.Div. 550, 33 N. 
ee 90 [aff 109 N.E. 1088, 215 N.Y. 


30. Klinger v. Ryan, 153 N.Y.S. 
937, 91 Misc. 71, 33 N.Y.Cr. 382. 


31. Commonwealth Vv. Pheenix 
Amusement Co., 44 S.W.(2d) 830, 241 
Ky. 678. 


32. See cases infra notes 38, 34. 


[a] Statutes not delegating power 
to municipality.—P. L. (1890) p 360 
(1 Comp. St. [1910] p 658), entitled 
“An act concerning the granting of 
licenses for shows, circuses and ath- 
letic exhibitions in cities,’ does not 
authorize cities to pass ordinances for 
the licensing of balls or dances. 
Loertscher v. Jersey City, 87 A. 68, 84 
N.J.Law 537. 


33. Richards v. Davison, 45 App. 
D.C. 395; Rockford Amusement & Re- 
freshment Co. v. Baldwin, 252 I11. 


App. 1. 

[a] Statutes requiring license.— 
(1) A dance (Pearson v. Seattle, 44 
P. 884, 14 Wash. 438) (2) or a dance 
hall to which the public is admitted 
for a small fee (Com. v. Quinn, 40 N. 
BE. 1043, 164 Mass. 11) is a public 
amusement within a statute requiring 
licenses for public amusements. 


[b] Dancing schools.—(1) A 
private school for the teaching of 
dancing is not within a statute pro- 
hibiting the maintenance without li- 
cense of any public show, amusement, 
or exhibition, although admittance is 
charged for on each evening. Com. 
v. Gee, 6 Cush. (Mass.) 174. To same 
effect Kinney v. Winslett, 157 S.EH. 
297, 172 Ga. 277. (2) <A statute re- 
quiring a license of public dancing 
academies where dancing is taught 
for compensation, but not of places 


without the aid of an instructor, has 
been declared void as being discrim- 
inatory. People v. Wilber, 90 N.E. 
1140, 198 N.Y. 1. 


[c] Hurdy-gurdy dance house.—A 
house kept for public dancing simply 
is not a hurdy-gurdy house within a 
statute requiring licenses and pay- 
ment of license fees by every keeper 
of a hurdy-gurdy house. State v. 
Tilley, 9 Or. 135. 


[d] Consert to license of sur- 
rounding property owners.—An open- 
air dancing pavilion in an amusement 
park is not a “dance hall” within the 
meaning of a city charter, requiring 
the consent of surrounding property 
owners to the licensing of such halls. 
Israel v. City of New Orleans, 58 So. 
850, 130 La. 980. 


384 State v. Ukkelberg, 
168, 169, 61 N.D. 578. 


“The license is for the maintenance 
and operation of the place, while the 
permit is to conduct dances during 2 
specified period.” State v. Ukkelberg, 
supra. 


85. City of Titusville v. Gahan, 34 
Pa.Super. 613. 


239 N.W. 


36. City of Titusville v. Gahan, 
supra. 
87. State v. Loden, 83 A. 564, 117 


Md. 373, 40 L.R.A.N.S, 193, Ann.Cas, 
1913E 1300. 


38. People v. Weller, 
149, 207 App.Div. 337. 


39. Farnum v. O’Neill, 252 N.Y.S. 
900, 141 Misc. 555; Meyers v. Walton, 
135 N.Y.S. 574, 76 Misc. 510. 


40. See Licenses § 97. 


41. State v. Armstrong, 117 So. 
187, 217 Ala. 564; Ormsby v. Bell, 112 
NOE 747, 218 ONY, 212: Peoples 
Grant, 27 N.E. 964, 126 N.Y. 473; Peo- 
ple v. Grant, 12 N.Y.S. 879, 58 Hun 
455; People v. Thacher, 42 Hun (N. 
Y.) 849; People ex rel. Moses v. Gay- 
nor, 137 N.Y.S. 196, 77 Misc. 576; Peo- 
ple v. New York Bd. of Police, 72 N.Y. 
S. 583, 36 Misc. 89; In re Stedman’s 
Appeal, 14 Phila. (Pa.) 376; Company 
Bighani v. Pablo, 58 Philippine 886. 
Compare Grove v. Board of Sup’rs of 
Piatt County, 246 Ill.App. 241 (a stat- 
ute providing that licenses. “may” 
be issued for public dance halls is a 
valid, mandatory act as to all such 
persons and corporations who bring 
themselves within the provisions). 


202 N.Y.S. 
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under which the power is exercised is mandatory and 
confers no discretion in the matter,*? and a license 
may be refused although the fee specified is ten- 
dered.4? This diseretion, however, is not an abso- 
lute and unqualified discretion to grant or withhold 
a. license,** but must be exercised reasonably and not 
arbitrarily ;4® and its exercise is not controllable by 
mandamus**® or injunction,47 nor subject to review 
by certiorari,*® unless the action of the officer is 
capricious, arbitrary, or unreasonable,*® or unless 
there was some error of law in the procecdings,®*° 
and on appeal, when the right thereto is given by 
statute, the court will merely inquire whether a fair 
legal diseretion was exercised.°! Where the statute 
or ordinance is in express terms mandatory, the of- 
ficer can exercise no discretion in granting or re- 
fusing the license.5? 


[§ 28] D. Construction and Validity. Licenses to 
conduct theatrical exhibitions or other public amuse- 
ments are construed to embrace within their terms 
such other entertainments as are of the same gen- 
eral character as those specified.°* But if not of the 
same kind, they are not within the rule. Thus a 
license to keep a theater will not protect one who, 
by contract with the licensee, exhibits therein feats 
of legerdemain or sleight of hand.64 Where a per- 
son conducts a place of public amusement under a 
license for nearly a year without objection on the 


42. See infra text and note 52. 
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cancellation on thirty days’ 


[§§ 27-31 


part of the city issuing it, the latter cannot have 
it declared invalid on the ground that it failed to 
state the kind of amusement and particular place 
licensed as required by the ordinance.°® 


[§ 29] E. Duration. As in the cases of other 
licenses,®°* duration of licenses of the character un- 
der consideration is usually a matter of statutory 
regulation.°* 


[§ 30] F. License Fees®*—1. To Whom Payable. 
License taxes which are imposed on theaters and 
other places of public amusement are payable to 
the officer designated in the statute or ordinance im- 
posing the: tax.°® Where the duties of a county 
treasurer, by statute, devolve upon the city treas- 
urer, he, as agent of the city, has power to collect 
license taxes from theaters and pay them over to 
the proper authorities of the commonwealth.®® 


[§ 31] 2. Who Liable. Owner or lessce.*1 A stat- 
ute authorizing the levy of a license tax for ecarry- 
ing on or attending to the business of running an 
cpera house does not authorize a tax against the 
owner of the building, who does not participate in 
the occupation or business carried on by his les- 
sees.°? Although the owner of a theater is, by stat- 
ute, made liable for a license fee, the owner and 
lessee may settle by contract between them which 
one of them shall pay the license fee, where the state 
Cook v. 


notice. / ley, 12 Phila. (Pa.) 316; 


43. Peo. v. Grant, 12 N.Y.S. 878, 58 
Hun 455; Peo. v. New York Bd. of 
Police, 72 N.Y.S. 583, 36 Misc. 89. 


44. In re Walker, 146 N.Y.S. 519, 84 
Mise. 118. 


45. Duluth v. Marsh, 73 N.W. 962, 
71 Minn. 248; In re Stedman, 14 Phila. 
(Pa.) 376. And see as sustaining 
this view Com. v. McGann, 100 N.E. 
355, 213 Mass. 213. 


[a] Reasonable exercise of discre- 
tion illustrated.—Refusal to grant: 
(1) A first-class theatrical license to 
an athletic club on information that 
its real purpose was to conduct a 
prize fight. Peo. v. Wurster, 43 N.Y.S. 
1088, 14 App.Div. 556. (2) <A license 
to maintain a moving picture show 
adjoining a public school and opposite 
the parish house and other buildings 
of a church. People ex rel. Moses v. 
Gaynor, 137 N.Y.S. 196, 77 Misc. 576. 
Compare infra this note [b]. (3) A 
license for the exhibition of a motion 
picture purporting to show a noted 
murder trial, the national board of 
censors having refused to approve it. 
Edelstein v. Bell, 155 N.Y.S. 590, 91 
Misc. 620. (4) A license to operate 
a dance hall thought to be contrary 
to safety, peace, and good order. 
State v. Armstrong, 117 So. 187, 217 
Ala. 564. (5) <A license for a motion 
picture where there was, within ten 
feet of the building where it was to 
be exhibited, a dry-cleaning estab- 
lishment with a permit to carry seven 
hundred gallons of benzine. Ormsby 
v. Bell, 112 N.E. 747, 218 N.Y. 212. 
(6) And under a statute giving a 
commission discretion to issue a li- 
cense to conduct wrestling contests to 
organizations holding leases for one 
year on premises in which the con- 
tests are proposed to be held, it is not 
an abuse of discretion for the com- 
mission to deny the license where the 
applicant’s contract for the lease was 
of doubtful validity and subject to 


Young v. State Athletic Commission, 
295 P. 61, 111 Cal.App. 33. 


[b] Abuse of discretion illustrat- 
o1.—Merely because of its location in 
close proximity to a church, which 
had long been there situated, the 
mayor has no power to refuse to grant 
a license to a place of amusement of 
the moving picture class so called, 
under an ordinance authorizing him 
to refuse to grant a license if the 
place where such entertainment is to 
be located ‘‘be not a fit or proper 
place.” People v. Busse, 162 I1l.App. 
314. Compare supra this note [a] (2). 


{c] Presumptions.—In the  ab- 
sence of evidence of the character of 
exhibitions given at theaters, it can- 
not be inferred that a mayor, refus- 
ing to license the theaters, did not 
act in the honest exercise of discre- 
tion. Commonwealth v. McGann, 100 
N.E. 355, 213 Mass. 218. 


{d] As, for instance, where the 
language of the statute is “which li- 
cense shall be granted . upon 
the payment” of the sum of ten dol- 
Lee Com. v. Stokley, 12 Phila. (Pa.) 
vo . 

46. Ormsby v. Bell, 112 N.E. 747, 
218 N.Y. 212; Armstrong v. Murphy, 
72 N.Y.S. 478, 65 App.Div. 123; People 
v. Grant, 12 N.Y.S. 879, 58 Hun 455. 


47. Edelstein v. Bell, 155 N.Y.S. 
590, 91 Misc. 620. 


48. Armstrong v. Murphy, 72 N.Y. 
S. 475, 65 App.Div. 126. 


49. Ormsby v. Bell, 112 N.E. 747, 
218 N.Y. 212; Edelstein v. Bell, 155 
N.Y.S. 590, 91 Misc. 620. 


50. Ormsby v. Bell, 112 N.E. 747, 
218 N.Y. 212. 


wank In re Stedman, 14 Phila. (Pa.) 


52. People v. Wurster, 
1088, 14 App.Div. 556; 


43 N.Y.S. 
Com. v. Stok- 


Buckle, 23 Austr.C.L.R. 311. 


53. Shelby County Taxing Dist. v. 
Emerson, 4 Lea (Tenn.) 312; Pear- 
rei v. Seattle, 44 P. 884, 14 Wash. 


_[a] Bule applied.—A licensee may 
hire a negro minstrel troupe to give 
performances without making him- 
self or the troupe liable to an addi- 
tional tax under a license to keep a 
“theater, opera house, or concert hall, 
where theatrical entertainments are 
given.” Shelby County Taxing Dist. 
v. Emerson, 4 Lea (Tenn.) 312. 


54 Jacko v. State; 22 Ala. 73. 


55. Pearson v. Seattle, 44 P. 884, 
14 Wash. 4388. 


56. See Licenses § 108. 


57. Nurdlinger v. Irvine, 4 A. 166, 
2 Pa.Cas. 235; Green v. Cousins, 3 
Pa.Dist. 302; Standard Athletic Club 
v. Cushing, 74 A. 719, 80 R.I. 208; 
Pearson v. Seattle, 44 P. 884, 14 Wash. 
she And see statutes of the several 
ates. 


[a] License for term of year (1) 
cannot be granted where the statute 
confers no authority to do so. Standa- 
ard Athletic Club v. Cushing, 74 A. 
719, 30 R.I. 208. (2) But the dura- 
tion of the license is one year where 
the statute so provides. In re The- 
atrical Exhibitions, 14 Pa.Co. 657; 
yey v. Oellers, 389 Wkly.N.C. (Pa.) 


58. license fees generally see Li- 
censes § 120. : 


59. See the statutes of the several 
ce a and ordinances of municipali- 
ies. 


bare Com. v. Fox, 10 Phila. (Pa.) 


61. Liability of owner under Penn- 
sylvania statutes see supra § 23. 


62. State v. French Opera As 4 
$1, So. 630,107 Im, 84° cae 


/ 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 31-32] 


q has consented by statute to be so bound.*? The les- 


see of a theater cannot be compelled to pay a liecnse 
fee for time during which he was not in control 


of the house.$4 


Companies of performers.*® A license to keep a 
theater includes entertainments given by companies 
hired by the licensee, and such companies are not 
subject to an additional tax.®* 


Individual performers. An ordinance declaring 
that any person who shall publicly, for price or re- 
ward, danee, without first having obtained a license, 
applies to an individual performer whe may be hired 
to help make up an exhibition.*7 


[§ 32] 3. Amount and Number. The legislature, 
or a municipality acting under delegated authority, 
may, for the purpose of fixing the amount of license 
fees for places of amusement, classify them accord- 
ing to the nature of the amusement,®® the number 
of admissions received,®® or amount of business 
done,‘° the price charged for seats,‘! or on the basis 
of the population of the city in which the place of 
amusement is located,‘? crowds attracted,** and the 
need of police surveillance.** And they may prop- 
erly fix a fee at an amount which will place some 
eheck upon the number of the entertainments of 
the character for which a license is asked.75 What 
is a reasonable license fee, under all the cireumstanc- 


63. Gandy v. Oellers, 39 Wkly.N. 
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nue than those charging a smaller 
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es of the case, must be left largely to the sound dis- 


eretion of the municipal authorities to whom the 
power to issue licenses has been delegated.7* And 
unless the amount fixed is so manifestly unreason- 
able, in view of its purpose as a police regulation, 
that it is apparent that the police power has been 
abused and made a pretext for doing what is for- 
bidden, the courts ought not to, and will not, inter- 
fere with the municipal discretion.77 But the im- 
position of a tax in excess of that permitted by con- 
stitution’® or statute,?® or which is unjustly diserim- 
inatory,*® or is not based on any reasonable distine- 
tion, but is unfair and oppressive, if not in fact 
prohibitory,’! is invalid, and cannot be upheld as an 
exercise of the police power.’? And it has been held 
that an ordinance imposing on a theater ticket bro- 
ker a license fee in an amount more than necessary 
to reimburse the city for the issuance of the license 
and for supervision of the broker’s business is un- 
reasonable and void.®? 


Number. One who operates two shows at differ- 
ent locations is liable for a license tax on each un- 
der an ordinance taxing persons owning or manag- 
ing any show.°* Where a state statute imposes a 
license for an exhibition which is in effect a license 
to do an act, and not a tax upon property, the own- 
er is not liable to pay in addition to the sum im- 
posed by the statute any other amount for county 


federal census, a population of less 


C. (Pa.) 4388. 
64. Gandy v. Oellers, supra. 


[a] As, for instance, where, prior 
to his taking control under his lease, 
performances had been given in the 
theater without payment of the li- 
cense fee. Gandy v. Oellers, 39 Wkly. 
N.C. (Pa.) 438. 


65. liability under Pennsylvania 
statutes see supra § 23. 


66. Shelby County Taxing Dist. v. 
Emerson, 4 Lea (Tenn.) 312, 314. 


“In the nature of such things, it 
was not understood that the manag- 
ers of a theater were themselves to 
be the performers. On the contrary, 
it is necessarily the case that their 
business must be carried on in part, 
if not mostly by others. If so, the 
license to keep such an establishment 
necessarily involves the use of the 
usual means and agencies by which 
the business is conducted.” Shelby 
County Taxing Dist. v. Emerson, su- 
pra. 


67. Treasurer of City of Elizabeth 
v. Lytton, 85 A. 341, 83 N.J.Law 371. 


68. Park v. Morgan, 60 So. 347, 64 
Fla. 414; Higgins v. Lacroix, 137 N. 
WG 417, 119 Minn. 145, 41 L.R.A.N.S. 
737. 

69. Radcliffe v. Query, 150 S.E. 
352, 153 S.C. 76; Wingfield v. South 
Carolina Tax Commission, 144 S.E. 
846, 147 S.C. 116. 


70. Newport v. Frankel, (Ky.) 223 
S.W. 884. 
71. Metropolis Theater Co. v. City 


of Chicago, 33 S.Ct. 441, 228 U.S. 61, 
57 L.Ed. 730 [aff 92 N.H. 597, 246 Ill. 


201; Newport v. Frankel, (Ky.) 223 
S.W. 884. 
[a] Validity of statute.—An ordi- 


nance classifying theaters for license 
fees based on, and graded according 
to, prices of admission is not arbi- 
trary and unreasonable, even though 
some of the theaters charging the 
higher admission may have less reve- 


price of admission and hence paying 
lower license fees, and such ordi- 
nance is not unconstitutional as a de- 
nial of equal protection of the law. 
Metropolis Theater Co. v. City of Chi- 
cago, 38 S.Ct. 441. 228 U.S. 61, 57 L.Ed. 
730 [Laff 92 N.B. 597, 246 Ill. 20]. 


72. State v. Schonhausen, 37 La. 
Ann. 42; State v. O’Hara, 36 La.Ann. 
93; Higgins v. Lacroix, 137 N.W. 417, 
119 Minn. 145, 41 L.R.A.N.S. 737. 


73. Wiggins v. Lacroix, supra. 
74 Higgins v. Lacroix, supra. 
75. Mahanoy. City Borough v. 


Hersker, 40 Pa.Super. 50 


76. State v. O’Hara, 36 La.Ann. 93; 
City of Duluth v. Marsh, 73 N.W. 962, 
71 Minn. 248; Mahanoy City Borough 
v. Hersker, 40 Pa.Super. 50. 


“A larger discretion on part of mu- 
nicipalities is recognized than in the 
case of ordinary trades and occupa- 
tions, both because they are liable to 
degenerate into nuisances, and also 
because they reauire more police sur- 
veillance and police service.” City of 
Duluth v. Marsh, supra. 


77. City of Duluth v. Marsh, su- 
pra. 
[a] Reasonable fees illustrated.— 


(1) A license fee of one hundred dol- 
lars per year for a moving picture 
show is not unreasonable. U. S. v. 
Nuzgum, 5 Alaska 198. (2) A license 
fee of one hundred and twenty-five 
dollars for six months, for theatrical 
performances in the city of Duluth, 
was not unreasonable, or in excess of 
the police power of the city to license 
and regulate such performance. City 
of Duluth v. Marsh, 738 N.W. 962, 71 
Minn. 248. 


78. Brunk v. State, 6 S.W.(2d) 353, 
109 Tex.Cr. 474. 

79. State v. Prevo, 101 S.E. 370, 
178 N.C. 740; Brunk v. State, 6 S.W. 
(2d) 358, 109 Tex.Cr. 474. 5 

[a] Tax based on population.— 
Under Rev. Acts (1917) ¢ 281 § 28(a), 
a city having, according to the last 


than five thousand inhabitants, was 
without power to levy a moving pic- 
ture theater tax in exeess of thirty 
dollars, although unofficial enumera- 
tion, made without formal authority 
by school superintendents, showed a 
population of more than five thou- 
sand. State v. Prevo, 101 S.E. 370, 178 
N.C. -740. 


80. City of Newport vy. Frankel, 
233 S.W. 884, 192 Ky. 408. 


_[a] Fee held unreasonable.—A 
city ordinance imposing on a moving 
picture theater charging an admission 
fee of fifteen cents a license tax of 
four hundred and fifty dollars, and 
on a theater charging twenty cents a 
tax of more than five thousand dol- 
lars, is not based on a sound distinc- 
tion and is unjustly discriminatory. 
City of Newport v. Frankel, 233 S.W. 
884, 192 Ky. 408. 


81. In re Dees, 194 P. 717, 50 Cal. 
App. 11. 
[a] hus a provision of a general 


license ordinance making it unlawful 
“to engage in the business” of selling 
theater tickets at any place other 
than the office of the theater without 
first obtaining a license at the rate 
of three hundred dollars per month 
cannot be upheld as a revenue meas- 
ure and is invalid. In re Dees, 194 P. 
717, 50 Cal.App. 11. 


2. In re Dees, supra. 


83. People v. Newman, 180 N.Y.S. 
892, 109 Misc. 622. Compare Mahanoy 
City Borough v. Hersker, 40 Pa.Super. 
50 (ander an act giving boroughs the 
power to regulate. license, or prohib- 
it theatrical exhibitions, a borough 
has the power to impose a per diem 
license fee upon theatrical exhibi- 
tions, and the amount of such a li- 
cense is not limited to the sum which 
will reimburse it for the pay of the 
police officers which it especially del- 
egates to watch the actors during the 
performance). : 


84 City of Drumright v. Strand 
oupemont Co., 282 P. 128, 189 OKI. 
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levies.*> 


[§ 33] G. Revocation.2* The power to revoke li- 
censes may be exercised by the board or officer 
granting it,87 under provisions expressly vesting in 
them the right to revoke licenses granted,®* or un- 
der ordinances expressly reserving to them the sum- 
mary exercise of the right of suppression of the 
place licensed.8® And it has been held that, where 
ordinances authorize the revocation of a license 
and make no provision for a hearing, the license may 
be revoked without a hearing.®° So, also, the power 
to revoke may be vested in designated courts of 
the city.°1 Licenses maybe revoked for cause, as, 
for instance, where the theater is unsafe and its 
interior arrangement: not in accordance with the or- 
dinances,®2 or for violation of charter provisions pro- 
hibiting theatrical performances on Sunday,®* and 
as a licensee is responsible for the acts of his agents, 
‘the license is revocable, although the proscribed 
performance was given contrary to his orders.°* 
Officers having authority to revoke licenses are vest- 
ed with a discretion which is not reviewable by the 
courts unless it has been exercised arbitrarily, un- 
fairly, or dishonestly.°® And, on the other hand, 
their power to revoke licenses is not .absolute,®® but 
must be exercised reasonably and not arbitrarily,°* 
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having in view the purpose of the provisions relating 
to revocation of licenses,®?® and not upon grounds 
entirely foreign to their jurisdiction,®® or without 
the existence of reasonable grounds for apprehend- 
ing that the public’morality or decency or safety or 
welfare will be endangered.* 


Mandamus to compel revocation. The court will 
not act on an application for mandamus to compel 
an officer to revoke a license if it appears that the 
license had expired before the proceedings were 
reached for argument.” 


Injunction against revocation. A preliminary in- 
junction restraining public officers from revoking a 
license of a theatrical agency for noncompliance 
with statutory regulations will not be granted where 
the only right to an injunction depended on a de- 
termination that the statute was in violation of the 
due process clauses of the state and federal consti- 
tutions, and where it appeared that complainant’s 
business would not sustain substantial and irrepara- 
ble loss in complying with the statute until its va- 
lidity could be determined on final hearing.® 


[§ 34] H. Repeal of Statute or Ordinance; Re- 
covery of Fees Paid. Statutes imposing taxes on 
theaters are not impliedly repealed by later stat- 


85. Orton v. Brown, 35 Miss. 426.,p 520, providing for the revocation of | presumed that he is acting honestly 


86. Of licenses generally see Li- 
“censes §§ 109-113. 


such a license, the petition properly | in the exercise of fair and impartial 
runs in the name of the police com- | discretion and judgment. 


Message 


87. See cases infra this section. 


ss. Silverman v. Gilchrist, 260 F. 
564, 117 C.C.A. 448; Bainbridge v. 
City of Minneapolis, 154 N.W. 964, 
131 Minn. 195, L.R.A.1916C 224; Mes- 
sage Photoplay Co. v. Bell, 166 N.Y.S. 
338, 179 App.Div. 13 [rev 167 N.Y.S. 
129, 100 Misc. 267]; McKenzie v. Mc- 
Clellan, 116 N.Y.S. 645, 62 Misc. 342; 
Ivan Film Productions y. Bell, 167 
N.Y.S. 123. 


[a] New York City Charter, in 
connection with codes of ordinances, 
vests in the commissioner of licenses 
authority to revoke, as well as grant, 
licenses of moving picture theaters. 
Silverman v. Gilchrist, 260 F. 564, 117 
C.C.A. 448. 


89. Bungalow Amusement Co. v. 
City of Seattle, 269 P. 1043, 148 Wash. 
485, 60 A.L.R. 166. 


90. Genessee Recreation Co. of 
Rochester v. Edgerton, 158 N.Y.S. 
421, 172 App.Div. 464; McKenzie v. 
oh atc hee 116 N.Y.S. 645, 62 Misc. 


91. Star Opera Co, v. Hylan, 178 
Niv.Si 179) 109° Misc: 1323) In ore 
Hammerstein, 102 N.Y.S. 950, 52 Misc. 
606; Matter of Sullivan, 64 N.Y.S. 
586, 31 Misc. 1 [aff 66 N.Y.S. 1143, 
53 App.Div. 637]. 


[a] heater licenses.—In New 
York City power to revoke theater 
licenses is, by charter, vested in 
courts of record of the city, and the 
commissioner of licenses has no pow- 
er to revoke a theater license because 
of the production of a play which he 
deems improper. A. H. Woods The- 
atre Co. v. Gilchrist, 192 N.Y.S. 417, 
200 App.Div. 128 [rev 193 N.Y.S. 259, 
117 Misc. 605, and aff 135 N.E. 941, 
233 N.Y. 616]. 


[b] Parties.—In proceedings enti- 
tled in the name of ithe city, to revoke 
a license to conduct a concert room, 
brought pursuant to Greater New 
York Charter § 1476, L. (1897) c 378 


missioner who signed the license, in 
the absence of any express direction 
in the statute. Matter of New York, 
102 N.Y.S. 950, 52 Misc. 606. 


[ec] Process.—As the statute is si- 
lent as to the manner in which the 
order to show cause why the license 
should not be revoked is to be served 
on the licensee, the service must be 
personal, and service upon the person 
in charge of the box office is insuffi- 
cient. Matter of Sullivan, 64 N.Y.S. 
586, 31 Mise. 1 [aff 66 N.Y.S. 1143, 
53 App.Div. 637]. 


[d] Petition.—A petition to re- 
voke, based not upon knowledge by 
the petitioner of the facts, but upon 
belief, grounds for which are given, 
is sufficient. Matter of New York, 
102 N.Y.S. 950, 52 Misc. 606. 


92. Genesee Recreation Co. of 
Rochester v. Edgerton, 158 N.Y.S. 421, 
172 App.Div. 464. 


93. People v. O’Gorman, 108 N.Y. 
re 737, 124 App.Div. 222, 22 N.Y.Cr. 


94. Matter of New York, 102 N.Y. 
S. 950, 52 Misc. 606. 


95. Silverman v. Gilchrist, 260 F. 
564, 171 C.C.A. 848; Bainbridge v. 
City of Minneapolis, 154 N.W. 964, 
966, 1381 Minn. 195, L.R.A.1916C 224. 
William Fox Amusement Co. v. Me- 
Clellan, 114 N.Y.S. 594, 62 Misc. 100; 
Message Photoplay Co. v. Bell, 166 
N.Y.S. 888, 179 App.Div. 13 [rev’167 
N.Y.S. 129, 100 Mise, 267]. 


“We cannot substitute the discre- 
tion of the court for that of the may- 
or, to whom the legislature has spe- 
cially confided its exercise. If it were 
otherwise, the city would be governed 
by the courts, and not by the city of- 
ficers in whom the law vests the gov- 
ernmental power.” Bainbridge v. City 
of Minneapolis, supra. 


[a] Presumption of proper exer- 
cise of discretion.— Where there is no 
evidence that the action of such com- 
missioner is in bad faith, it will be 


Photoplay Co. v. Bell, 166 N.Y.S. 338, 
179 App.Div. 13 [rev 167 N.Y.S. 129, 
100 Mise. 267]. 


[b] Birth control pictures.—Revo- 
cation of a theater license by reason 
of the exhibition of a moving picture 
relating to birth control is not an 
abuse of discretion, as the legislature 
has declared it to be against public 
interest to have contraceptive infor- 
mation disseminated, and as contem- 
plation of such production might en- 
gender a desire to obtain the unlaw- 
ful information. Message Photoplay 
Co. v. Bell, 166 N.Y.S. 338, 179 App. 
Div. 13 [rev 167 N.Y.S. 129, 100 Misc. 
267]; Universal Film Mfg. Co. vy. Bell, 
167 N.Y.S. 124, 100 Misc. 281 [aff 166 
N.Y.S. 344, 179 App.Div. 928]. 


96. Bainbridge yv. City of Minneap- 
olis, 154 N.W. 964, 131 Minn. 195, L. 
R.A.1916C 224. j / 


97. Bainbridge v. City of Minneap- 
olis, supra; Message Photoplay Co. 
v. Bell, 166. N.Y.S. 338, 179 App.Div. 
13 [rev 167 N.Y.S. 129, 100 Misc. 267]; 
William Fox Amusement Co. v. Mc- 
Clellan, 114 N.Y.S. 594, 62 Misc. 100; 
Ivan Film Productions v. Bell, 167 
NaS. 23; 


{a] Arbitrary exercise of power 
illustrated.—A general order en 
by a mayor revoking all licenses. 
granted to moving picture shows, on 
a showing of causes which did not 
necessarily affect all such licensees, 
cannot be sustained. William Fox 
Amusement Co. v. McClellan, 114 N 
Y.S. 594, 62 Mise. 100. 


98. Commonwealth v. McG ; 
N.E. 355, 213 Mass, 213. igsneant 


99. Ivan Film Production meas 
167 N.Y.S. 123. te 


1. Message Photoplay Co. v. Bell 
166 N.Y.S. 338, 179 App.Div. 13. ee 


2. Commonwealth v. MacL : 
A. 240, 288 Pa. 312: Mai ie 


_ 8. United Booking Offices of Amer-. 
ica v. Gaynor, 185 F. 1003. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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utes which are not inconsistent with, and repugnant 

to, the former.* But a statute or ordinance may be 
in the nature of a general provision and another 
passed subsequent thereto serve as a limitation of 
the former. Where a license authorizes the li- 
censee to conduct a public amusement and such 
amusement is subsequently prohibited by law, he 
may recover back the unearned portion of the license 
money paid.® 


{§ 36] A. In General. As heretofore shown, the 
carrying on of a theater or other place of public 
amusement is a private business which is not gov- 
erned by the rules governing common carriers or 
other kinds of business affected with a publie duty,?° 
and, in the absence of specific statutory regulations 
of the business, the proprietors are not, as in the 
case of common earriers, obliged to admit anyone 
who may apply and be willing to pay for a ticket,1! 
but may admit or exclude persons at pleasure,1? 
and if anyone applies at the box office of a theater 
and desires to purchase tickets of admission and 
is refused, he has no cause of action against the pro- 
prietor of the theater for such refusal.t? Further- 
more, in the exercise of the power which they pos- 
sess to control their business and make such rules 
and regulations for its conduct as they may see 
fit,14 they may charge what they choose for admis- 
sion,!® and limit the number admitted.1® They may 
regulate the terms of admission in any reasonable 
way.?’7 They may refuse to sell tickets and collect 
the price of admission at the door.t® They may make 


4. Charity Hospital v. De Bar, 11 
La.Ann. 385; Hodges v. Nashville, 2 
Humphr. (Tenn.) 61. 


[a] Rule applied.—(1) The act of 
March 12, 1838, reénacted in 1855, pro- 7. 
viding that the managers and lessees 
of theaters shall pay a certain sum 


annually for the benefit of the charity 8-9. 
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lic amusements in connection with 
his saloon, passed an ordinance pro- 
hibitinge such amusements. 
v. Seattle, 44 P. 884, 14 Wash. 438. 


Farnum vy. O’Neill, 
900, 141 Misc. 555; Meyers v. Walton, 
135 N.Y.S. 574, 76 Misc. 510. 


Farnum v. O’Neill, 252 N.Y.S. 
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[§ 35] I. Failure To Obtain License as Affecting 
Right To Recover for Services. A theatrical employ- 
ment agency which fails to obtain a license to ear- 
ry on its business in accordance with a statute re- 
quiring it to do so cannot recover for services ren- 
dered by it,’ and the application of such statute to 
transactions within its purview is not dependent on 
the language of the contract, but, on the contrary, 
on the statutes to regulate the provisions thereof.8-® 


V. ADMISSION AND ACCOMMODATION; TICKETS 


-it a condition of admission by printing the condition 


on the ticket that no one shall be admitted under 
twenty-one years of age,1® or that men only or wo- 
men only shall be admitted,?° or that a woman can- 
not enter unless she is accompanied by a male es- 
cort.°? If the terms of admission are unsatisfactory, 
no one is obliged to buy a ticket.22 


[§ 37] B. Right of Ticket Holder to Seat—1. In 
General. Where the proprietor has not exercised 
his right of revocation,?? the right of a visitor to 
a seat at a theater or other place of amusement ‘de- 
pends somewhat upon the character of his ticket.24 
If the ticket is not for a reserved seat, he may take 
any seat he finds unoceupied and which has not 
been previously sold to another;?® but he cannot 
take a private box seat, and if he does the proprietor 
may expel him, using no more force than is neces- 
sary,*° nor may he, after being notified by the pro- 
prietor to vacate it, continue to occupy a specially — 
located seat for which an extra charge is made by 
the management.?7 The neglect of a proprietor of a 


Hotears admission see Civil Rights 


Pearson 


13. Ear v. Daly, 19 Abb.N.Cas. 


(N.Y.) 301. 
14. See supra § 6. 


15. Collister v. Hayman, 76 N.E. 
20; 183 N.Y.) 250) 110s Am:SaRa 074000 
L.R.A.N.S. 1188, 5 Ann.Cas. 344; Peo- 


252 N.Y.S. 


_irreconcilable. 


hospital, was not repealed by the act 
of 1853, taxing managers and lessees 
of theaters, since such acts were not 
Charity Hospital v. 
De Bar, 11 La.Ann. 385. (2) Acts 
(1806) c 33 § 2, incorporating Nash- 
ville, and conferring on it the power 
to regulate and restrain theatrical 
amusements, and authorizing the use 
of the taxing power as a means of re- 
straining them, is not a law to tax 
theatrical amusements, and is not, 
therefore, repealed by Acts (1819) c 
51 § 2, relating to taxes on shows, 
and providing that nothing therein 
shall be construed so as to tax or 
prohibit any concerts or any theatri- 
eal exhibitions. Hodges v. Nashville, 
2 Humphr. (Tenn.) 61. 


5. Woodward v. Turnbull, 4 Ill. 1; 
Negrotto v. Monett, 49 Mo.App: 286. 


[a] Thus Rev. St. § 1589, authoriz- 
ing the mayor and aldermen of cities 
of the fourth class to Zeeuia te and li- 

se theatrical amusements, 1s mere- 
ty limited by § 8193, prohibiting them 
from levying a license on a perform- 
ance, “held in an opera house, and 
is not repealed thereby. Negrotto v. 
Monett, 49 Mo.App. 286 

6. Pearson v. Seattle, 44 P. 884, 14 
Wash. 438. 

[a] hus a licensee may recover 
back the unearned portion of the 
money paid him for his license where 
a city, after issuing the same, au- 
thorizing the licensee to conduct pub- 


900, 141 Misc. 555. 
10. See supra § 6. 


11. People v. Flynn, 82 N.E. 169, 
189 N.Y. 180; Horney v. Nixon, 61 
A. 1088, 1089, 218 Pa. 20, 110 Am.S.R. 
520, 1 L.R.A.N.S. 1184, 5 Ann.Cas. 349. 
And see cases infra note 12. 


12. D.C.—Manone vy. Washington 
Jockey Club, 35 App.D.C. 82. 


Mich.—Meisner y. Detroit, Belle Isle 
& Windsor Ferry Co., 118 N.W. 14, 
164 Mich. 545, 129 Am.S.R. 493, 19 
L.R.A.N.S. 872. 


N.Y.—Woollecott v. Shubert, 111 N. 
EB. 829, 217 N.Y. 212, L.R.A.1916E 248, 
Ann.Cas.1916B 726; Aaron v. Ward, 
96 N.E. 736, 203 N.Y. 351, 88 L.R.A. 
N.S. 204; People v. Flynn, 82 N.E. 169, 
189 N.Y. 180, 12 N.Y¥.Ann.Cas. 420, 21 
N.Y.Cr. 449; Luxenberg v. Keith, etc., 
Amusement Co., 117 N.Y.S. 979, 64 
Misc. 69; Purcell v. Daly, 19 Abb.N. 
Cas. 301. 

Pa.—Horney v. Nixon, 61 A. 1088, 
213 Pa. 20, 110 Am.S.R. 520, 1 LRA. 
N.S. 1184, 5 Ann.Cas. 349. 


Tenn.—Boswell v. Barnum & Bai- 
ley, 185 S.W. 692, 135 Tenn. 35, 39, 
L.R.A.1916E 912. 


Eng.—Sport & General Press Agen- 
cy v. “Our Dogs” Publishing Co., 
[1917] 2 K.B. 125. 


Effect of civil rights law on right 


ple v. Newman, 180 N.Y.S. 892, 109 
Misc. 622. 


16. Collister v. Hayman, 76 N.E. 
20, 183 N.Y. 250, 111 Am.S.R. 740, 1 
L.R.A.N.S. 1188, 5 Ann.Cas. 344. 


17. Collister v. Hayman, supra; 
People v. Newman, 180 N.Y.S. 892, 109 
ee 622. And see cases infra notes 


Transfer and resale of ticket sex. 
infra § 44, : 


18. Collister vy. Hayman, 76 N.E 
20, 183 N.Y. 250, 111 Am.S.R. 740, 
L.R.A.N.S. 1188, 5 Ann.Cas. 344, 


19. Collister v. Hayman, supra. 
20. Collister v. Hayman, supra. 
21. Collister vy. Hayman, supra. 
22. Collister v. Hayman, supra. 


23. See infra § 40. 

aon Com. y. Powell, 10 Phila. (Pa.) 
25. Com. v. Powell, supra. 
26. Lewis v. Arnold, 4 C.&P. 354, 


19 E.C.L. 551, 172 Reprint 737. 


27. McGoverney v. Staples, 7 Alb. 
L.J. (N.Y.) 219 (holding, however. 
that in such case the management can 
only remove the occupant from the 
seat and not from the building, tkare 
being no evidence that he is untuly 
or disorderly). 
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theater to mark a seat “taken” can give a stranger 
no right to a seat which has already been purchased 
by a third party.28 Where a mistake is made in 
selling tickets for seats already sold, the manage- 
ment should, in a polite and courteous manner, of- 
fer to refund the price of tickets or supply other 
seats at the same price;?® and if this is done and 
the ticket holders refuse to accept the seats, no 
right of action accrues to them.?® 


[§ 38] 2. Reserved Seat. If the proprietor of a 
theater advertises reserved seats for stated perform- 
ances and refuses to sell certain seats demanded, he 
is not liable to a tort action therefor,*! since he 
may admit or exclude persons at his pleasure.*? If, 
however, a ticket is sold for a reserved szat, the tick- 
et holder has a right to that particular seat, and it 
is the duty of the proprietor to give it to him.*? 
But the proprietor’s failure to perform that duty is 
simply a breach of contract, the remedy for which 
is assumpsit for damages for the breach.*4 Where 
a person holds a ticket for a particular seat in a 
theater, and enters, and occupies it, he is not enti- 
tled to hold it as against a prior bona fide purchaser 
of a ticket for the same seat where he is requested 
by the management to occupy another seat equally 
well located.?® 


28. Com. v. Powell, 10 Phila. (Pa.) c7. Collister v. Hayman, 76 N.E. 45. Ala.—lInterstate 
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[§ 39] ©. Correlative Rights and Duties of Pro- 
prietors and Their Servants and Persons Admitted. 
Persons who have been admitted to theaters or other 
places of amusement are required by law to demean 
themselves in an orderly and. civil manner.*® And 
inasmuch as it is both the right?* and duty*® of the 
managers thereof to maintain proper order in and 
about the theater during the performance, and while 
the people are assembling or leaving the theater, 
whenever they or those charged with the duty of 
maintaining order have reason to believe one in the 
audience is guilty of improper conduct, calculated 
to alarm or disturb the audience, they are justified 
in taking’ such reasonable steps as will be necessary 
to put an end to the disturbance,®® as by request- 
ing him to be quiet,*#® or summoning a police officer 
to quiet him,*? or even by ejecting him.*? But only 
such force as may be necessary for his removal may 
be used,*? and only after his refusal on request 
to leave.44 On the other hand, it is the duty of the 
owners of places of amusement to accord civil treat- 
ment and protection to patrons not guilty of any 
misconduct or disturbance.*® This duty may be 
breached either by the manager or by an employee 
acting within the scope of his employment,*® by the 
use of uncivil, offensive, abusive, or insulting lan- 
guage addressed to a patron,*’ especially where, in 


Amusement 


180. 


29. Powell v. Weber-Stair Co., 
(Ky.) 125 S.W. 255; Weber-Stair Co. 
v. Fisher, (Ky.) 119 S.W. 195. 


30. Weber-Stair Co. v. Fisher, su- 
pra. 


31. Pearce v. Spalding, 12 Mo.App. 
141. 


32. See supra § 36. 


33. Horney v. Nixon, 61 A. 1088, 
213 Pa. 20, 110 Am.S.R. 520, 1 L.R.A 
N.S. 1184; Com. v. Powell, 10 Phila. 
(Pa.) 180. : 


[a] Rights of stceckholders to re- 
served seats as against lessee of 
building.—Where the stockholders of 
a theater reserve to themselves un- 
der their tickets of admission certain 
seats, and afterward relinquish a por- 
tion of them, seeking later on to have 
them restored to them, but fail to do 
so before the rights of a lessee to the 
theater intervene, aS against the les- 
see they are restricted to the use of 
only those held when the lease was 
made, even though the remaining 
seats are seldom fully occupied. 
Fareira v. Riter, 15 Phila. (Pa.) 58. 


84. Horney v. Nixon, 61 A. 1088. 
213>Pa. 20;/110 Am.S.R. 520, 1)L.R.A. 
N.S. 1184. 


35. Com. v. Powell, 10 Phila. (Pa.) 
180 (an action for an assault could 
not be maintained against the man- 
ager or proprietor of a theater by’a 
person who had entered and taken a 
seat in that part of the house for 
which his ticket was sold, and who, 
being informed by the usher that that 
particular seat was taken, and, being 
tendered an equally good seat near 
by, refused to move and was forcibly 
ejected, there having been a previous 
bona fide sale to a third party of the 
seat in question). 


36. Boswell v. Barnum & Bailey, 
185 S.W. 692, 135 Tenn. 35, L.R.A. 
ria 912; Said v. Butt, [1920] 3 K.B. 


20, 183 N°Y. 250, 111 Am.S.R. 740, 1 
L.R.A.N.S. 1188, 5 Ann.Cas, 344. 


‘83. Planchard v. Klaw & Erlanger 
New Orleans Theatres Co., 117 So. 132, 
166 La. 235, 68 A.L.R. 1086; Russo 
v. Orpheum Theatre & Realty Co., 66 
So. 385, 186 La, 24, L.R.A.1915B 1119 


S9. Powell v. Weber-Stair Co., 
(Ky.) 125 S.W. 255: Planechard  v. 
Klaw & Erlanger New Orleans Thea- 
tres Co., 117 So.’ 132, 166 La. 235. 68 
A.L.R. 1086; Russo vy. Orpheum Thea- 
tre & Realty Co., 66 So. 385, 136 La. 
24, L.R.A.1915B 1119; State v. Walk- 
A app (Reprint) 353, 8 West. 


_ 40. Russo v. Orpheum Theatre & 
Realty Co., 66 So. 385, 136 La. 24, L.R. 
A.1915B 1119. 


41. Russo v. Orpheum Theatre & 
Reaity Co., supra. 


[a] Leaving on request to leave or 
be quiet.—Where a policeman sum- 
moned to quiet a disturber finds him 
complaining loudly and demands that 
he be quiet or leave the theater and 
thereupon the disturber walks out. 
the proprietor of the theater is not 
liable in damages for humiliation or 
injury to the disturber’s reputation. 
Russo vy. Orpheum Theatre & Realty 
Co;, .66)).S0. .386,- 136 Ta. 24, TARA. 
1915B 1119. 


42. Powell v. Weber-Stair (Co., 
(Ky.) 125 S.W. 255; Planchard v. 
Klaw & Erlanger New Orleans Thea- 
tres Co., 117 So. 182, 166 La. 235, 68 
A.L.R. 1086; State v. Walker, 1 Ohic 
Dec. (Reprint) 353, 8 West.L.J. 145. 


[a] Evidence of misconduct au- 
thorizing expulsion held suffisient to 
go to jury see Kepley v. Park Circuit 
Po ee Co., (Mo.App.) 200 S.W. 


43. Powell v. Weber-Stair Co., 
(Ky.) 125 S.W. 255; State v. Walker, 
Ls Bte Dee. (Reprint) 353, 8 West. 


44. State v. Walker, supra. 


Co. v. Martin, 62 So. 404, § Ala.App. 
481. 


Ind.—Dieckson v. Waldron, 34 N.E. 
506, 35 N.E. 1, 135 Ind. 507, 1 Am.S.R. 
440, 24 L.R.A. 483. 


Ky.—W eber-Stair Co. v. Fisher, 119 
S.W. 194. 


La.—Planchard v. Klaw & Erlanger 
New Orleans Theatres, 117 So. 132, 
166 La. 235, 68 A.L.R. 1086. 


Tenn.—Boswell v. Barnum & Bai- 
ley, 185 S.W. 692, 693, 135 Tenn. 35, 
L.R.A.1916E 912, 


Tex.—Kelly v. Dent Theaters, (Civ. 
App.) 21 S.W.(2d) 592. 


“Large crowds are assembled at 
these places, and, unless those in 
charge are held to the duty of civility, 
breaches of the peace will necessarily 
follow. . . . Those lawfully as- 
sembled are entitled to demand that 
order be preserved in such gatherings, 
and conspicuously rude and unseem- 
ly treatment of their patrons by the 
owners of theaters, circuses, and 
such enterprises, or their employees, 
is an invasion of the legal right of 
such patrons to participate in lawful 
gatherings free from disturbance.” 
Boswell vy. Barnum & Bailey, supra. 


46. Interstate Amusement Co. v. 
Martin, 62 So. 404, 8 Ala.App. 481. 


47. Interstate Amusement Co. v. 
Martin, supra; Weber-Stair Co. v. 
Fisher, (Ky.) 119 S.W. 195: Boswell 
v. Barnum & Bailey, 185 S.W. 692, 135 
Tenn. 35, L.R.A.1916E 912. 


[a] Complaint.—A complaint, in 
an action against a proprietor of a 
theater for insulting and defamatory 
language addressed to plaintiff by a 
performer, is sufficient without spe- 
cifically alleging that plaintiff pre- 
sented his ticket and was admitted to 
the theater, where it showed that he 
was present at the performance by 
virtue of a ticket. Interstate Amuse- 
ment Co. vy. Martin, 62 So. 404, 8 Ala. 
App. 481. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


, 
_ 
; 
- 
MS 


 §§ 39-41] 


addition thereto, he is ejected,*® or by an unpro- 
voked assault and battery upon him, made while 
ejecting him,*® and for such breaches of duty actions 
of tort may be maintained against the manager,°° 
and exemplary or punitive damages awarded for 
conduet involving a reckless disregard of the pa- 
tron’s rights and indicating an intent to oppress and 
disgrace him;°1, and such action may also be main- 
tained against a policeman stationed in the theater 
where he ejects a patron therefrom without reason- 
able and prohable cause and uses insulting language 


in so doing.®? 


[§ 40] D. Revocation of Tickets—1. Power To 
Tickets to theaters or other places of 
amusement do not create a right in rem.5? 
the absence of a statute providing otherwise,5* it 
is well settled in this country that a ticket of ad- 


Revoke. 


48. Planchard v. Klaw & Erlanger 
New Orleans Theatres Co., 117 So. 
132, 166 La. 235, 60 A.L.R. 1086. 


fa] Evidence held sufficient tc 
show that a theater patron was in- 
sulted and abused by an employee, 
and ejected at the employee’s request. 
Planchard v. Klaw & Erlanger New 
Orleans Theatres Co., 117 So. 132, 166 
La. 235, 60 A.L.R. 1086. 


49. Dickson v. Waldron, 34 N.E. 
506, 35 N.E. 1, 135 Ind. 507, 1 Am.S.R 
440, 24 L.R.A. 443; Wilson AmusSe- 
ment Co. v. Spangler, 121 A. 801, 143 
Md. 98; Denny v. Hill Theatre, 149 A. 
343, 8 N.J.Misc. 208; Kelley v. Dent 
ee (Tex.Civ.App.) 21 S.W.(2d) 


50. See cases supra note 46. 


fa] Bvidence, admissibility of.— 
(1) In an action of assault and bat- 
tery for injuries inflicted by a theater 
employee in illegally ejecting plain- 
tiff, the claim having been made that 
plaintiff was drunk, and that after the 
assault he had a broken nose, black 
eyes, and bloody face, testimony of 
plaintiff's witness that he saw plain- 
tiff a short time prior to the assault 
in a sober condition was admissible. 
Wilson Amusement Co. v. Spangler, 
121 A. 801, 143 Md. 98. (2) But ques- 
tions as to whether witness had ever 
seen plaintiff intoxicated or whether 
he recalled plaintiff's condition at any 
other time were properly excluded as 
immaterial. Wilson Amusement Co. 
y. Spangler. supra. 


{b}) Weight and sufficiency.—Evi- 
dence held to show liability of a thea- 
ter and its special officer and an officer 
of the company for injury from as- 
sault on a patron. Denny v. Hill 
Theatre, 149 A. 343, 8 N.J.Misc. 208. 


51. Weber-Stair Co. v. Fisher, 
(Ky.) 119 S.-W. 195. 


[a] Amount held not excessive.— 
Where a mistake was made in selling 
tickets already sold, and when the 
mistake was discovered the price of 
the tickets was returned to the ticket 
holders who were ordered to leave the 
theater under a threat of arrest, an 
award of two hundred and fifty dol- 
lars damages was not excessive. 
Weber-Stair Co. v. Fisher, (Ky.) 119 
S.W. 195. 


{b] Amount held excessive.—Two 
thousand dollars for maltreatment, 
abuse, and ultimate expulsion from a 
theater was held excessive, and reduc- 
ed to five hundred dollars. Planch- 
ard v. Kiaw & Erlanger New Orleans 
Theatres Co., 117 So. 132, 166 La. 235, 
60 A.L.R. 1086. 


52. Planchard v. Klaw & Erlanger 
New Orleans Theatres Co., supra. 
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mission to a theater or other place of public amuse- 
ment is a mere licenze revocable at the will of the 
party issuing it.5° 
in England established by a decision®® cited and re- 
lied on by most of the American decisions formulat- 
ing the rule stated; but this decision has been dis- 
approved by a recent English decision which holds 
without qualification that the license granted by the 
sale of the ticket includes a contract not to revoke 
the license arbitrarily.°7 
parently been followed by the court of appeal of 


This also was formerly the rule 


And this decision has ap- 


British Columbia.®8 


And in 


“A constable or police officer em- 
ployed to keep order at a circus or 
Place of public'amusement does not, 
while acting in the discharge of the 
duties of such employment, possess 
any other or greater rights than a 
private individual, who might be so 
employed, in enforcing any rules or 
regulations provided for the conduct 
of the visitors or audience.” State v. 
Walker, 1 Ohio Dec. (Reprint)- 353, 
358, 8 West.L.J. 145. 


53. Marrone v. Washington Jockey 
Club, 31 S.Ct. 221, 227 U.S. 633, 636, 
57 L.Ed. 679, 43 L.R.A.N.S. 961. 


“The ticket was not a conveyance 
of an interest in the race track, not 
only because it was not under seal 
but because by common understand- 
ing it did not purport to have that 
effect. There would be obvious in- 
conveniences if it were construed oth- 
erwise.”’ Marrone y. Washington 
Jockey Club, supra. 


54. See cases infra this note. 


[a] In California (1) it has been 
held that a statute making it unlaw- 
ful to refuse admission to any opera 
house, theater, race course, or other 
place of public amusement to any per- 
son over twenty-one years of age who 
presents a ticket of admission is a 
valid regulation established by the 
state in the exercise of its police pow- 
er. Greenberg v. Western Turf Ass’n, 
73 P. 1050, 140 Cal. 357, 361. (2) The 
effect of this statute is to make the 
ticket of admission to a public place 
of amusement when sold an irrevoca- 
ble license to its purchaser. Ex p. 
Quarg, 84 P. 766, 149 Cal. 79, 117 Am. 
S.R. 1155, 5 L.R.A.N.S. 1155, 9 Ann. 
Cas. 747; Greenberg v. Western Turf 
Ass’n, supra. (3) “The state has the 
power to speak in regulating such 
places of amusement, and . . . when 
it does so speak, it is with absolute 
authority, and its express law super- 
sedes the mere whim or pleasure of 
the proprietor, so that he may no 
longer exercise his right to revoke 
this persona] license.” Greenberg y. 
Western Turf Assoc., supra. And 
see generally on power to regulate 
supra §§ 7-20. (4) The fact that the 
above statute authorizes the recovery 
of a designated sum in addition to 
actual damages will not prevent the 
recovery of exemplary damages where 
the facts warrant their recovery. 
Greenberg v. Western Turf Assoc., 
supra. (5) But the right to recover 
exemplary damages does not include 
the right to recover for damages to 
business by reason of a refusal of 
admission to a place of amusement. 
Greenberg vy. Western Turf Assoc., 
supra. 


Effect of civil rights statutes see 


{§ 41] 2. Right of Removal on Revocation. 
America, where the right of revocation is exercised, 
if a ticket holder attempts to enter, or if, after hay- 
ing entered, he refuses to leave upon request, he 
becomes a trespasser, and may be prevented from 


In 


Civil Rights § 18. 


55. U.S.—Marrone vy. Washington 
Jockey Club, 31 S.Ct. 221, 227 U.S. 
633, 57 L.Ed. 679, 43 L.R.A.N.S. 961. 


Mass.—In re Opinion of the Jus- 
tices, 143 N.E. 808, 247 Mass. 589; 
Burton vy. Scherpf, 1 Allen 133, 79 Am. 
D. 717; McCrea v. Marsh, 12 Gray 
211, 71-Am.D. 745. 


Mich.—Meisner y. Detroit, Belle Isle 
& Windsor Ferry Co., 118 N.W. 14, 
154 Mich. 545, 129 Am.S.R. 493, 19 
L.R.A.N.S. 872. 


Mo.—Pearce v. 
App. 141. 


N.J.—Shubert v. Nixon Amusement 
Co., 83 A. 369, 83 N.J.Law 101. 


N.Y.—People v. Flynn, 82 N.E. 169, 
189 N.Y. 180, 12 N.Y.Ann.Cas. 420, 21 
N.Y.Cr. 449; Collister vy. Hayman, 76 
N.E. 20,' 183 N.Y.) 250, 111° Am:S-R. 
740, 1 L.R.A.N.S. 1188, 5 N.Y.Ann.Cas. 
344; - Harris v. Jack’s Theatre Ticket 
Service, 246 N.Y.S. 396, 139 Misc. 111; 
Luxenberg v. Keith & Proctor Amuse- 
ment Co., 117 N.Y.S. 979, 64 Misc. 69; 
Purcell v. Daly, 19 Abb.N.Cas. 301. 
Contra Smith v. Leo, 36, N.Y.S. 949, 
92 Hun 242. 


Or.—Taylor v. Cohn, 84 P. 388, 47 
Or. 538, 8 Ann.Cas, 527. 


Pa.—Horney v. Nixon, 61 A. 1088, 
213 Pa. 20, 110 Am.S.R. 520, 1 L.R.A. 
N.S. 1184 [dist Drew v. Peer, 93 Pa. 
234, where plaintiffs, being colored 
people, were violently and rudely 
ejected and injured, and where the 
suit was for such injury, and not for 
breach of any contract, and declaring 
the latter case to be obiter dictum in 
so far as it holds that such a theater 
ticket is anything more than a mere 
revocable license]; Miller v. Pitts- 
burgh Athletic Co., 91 Pa.Super. 241. 


R.I.—Buenzle v. Newport Amuse- 
ment Assoc., 68 A. 721, 29 R.I. 28, 14 
L.R.A.N.S. 1242. 


Tenn.—Boswell v. Barnum & BAai- 
ley, 185 S.W. 692, 135 Tenn. 35, L.R.A. 
1916E 912. 


Va.—W. W. V. Company, Ine. v. 
Black, 75 S.E. 82, 118 Va. 728, Ann. 
Cas.19138E 558. ; 


Wash.—Finnesey v. Seattle Base- 
ball Club, 210 P. 679, 122 Wash. 276, 
30 A.L.R. 948. 


56. Wood v. Ledbitter, 13 M.&W. 
838, 153 Reprint 351. 


Spalding, 12 Mo. 


57. Hurst v. Picture Theatres, 
Tata; S(h9 TS] take 
58. Barswell v. National Amuse- 


ment Co., 21 B.C. 435. i 
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entering, or may be removed after entering, with 
such force as is necessary for the purpose.°® And 
it makes no difference whether the ticket is one for 
general admission or for particular seats in a des- 
ignated portion of the house.*° In England, where 
the right of revocation no longer exists,°! the ticket 
holder has the right to enter and stay and witness 


_ the whole performance, provided he behaves prop- 


erly and complies with the rules of the manage- 
ment.°2 This principle, however, cannot be availed 
of by one whom the proprietor is unwilling to ad- 
mit, and who, knowing that he will be refused a 
ticket, acquires one by having a third person pur- 
chase it for him, since he cannot thus constitute him- 
self a contractor with the proprietor against his 
knowledge.®* 


[§ 42] 3. Causes of Action and Damages Recov- 
erable—a. Where Only Necessary Force Used. In 
England, where a ticket to a theater is not revoca- 
ble,** the holder of a ticket who is behaving him- 
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self properly and is forcibly removed from the the- 
ater may recover substantial damages therefor in 
an action of tort.6> In America, where the ticket 
is revocable,** where, on revocation, no more force 
is used than is necessary to prevent the ticket hold- 
er from entering and to remove him after entering, 
he may maintain an action for breach of contract,°* 
but this is his only remedy. An action of tort will 
not lie.®® + 


Damages recoverable. The measure of damages is 
the money paid for the ticket and all legal damages 
sustained by the breach of the contract,®® or, as 
otherwise expressed, the amount of pecuniary loss 
actually suffered,’?° and the limit of recovery is or- 
dinarily the amount paid for the ticket and neces- 
sary expenses incurred in attending the perform- 
ance.71 There can be no recovery of compensatory 
damages for disappointment suffered by reason of 
having been denied admission or for humiliation, 
mental suffering, and the like.*? 


59. U.S.—Marrone y. Washington 


62. Hurst v. Picture Theatres, 


Jockey Club, 31 S.Ct. 221, 227 U.S.}| Ltd., [1915] 1 K.B. 1. 


633, 57 L.Ed. 679, 43 L.R.A.N.S. 961. 
D.C.—Marrone y. Washington Jock- 
ey Club, 35 App.D.C. 82. 


Mass.—Burton vy. Scherpf, 1 Allen 
133, 79 Am.D. 717; McCrea v. Marsh, 
12 Gray 211, 71 Am.D. 745. 


Mich.—Meisner vy. Detroit, ete., 
Ferry Co., 118 N.W. 14, 154 Mich. 545, 
129 Am.S.R. 493, 19 L.R.A.N.S. 872. 


Mo.—Pearce v. Spalding, 12 -Mo. 


“App. 141. 


N.J.—Shubert v. Nixon, 83 A. 369, 
83 N.J.Law 101. 


N.Y.—People v. Flynn, 82 N.E. 169, 
189 N.Y. 180, 12 N.Y.Ann.Cas. 420, 21 
N.Y.Cr. 449; Smith v. Leo, 36 N.Y.S. 
949, 92 Hun 242; Luxenberg v. Keith, 
ete., Amusement Co., 117 N.Y.S. 979, 
64 Misc. 69; Purcell v. Daly, 19 Abb. 
N.Cas. 301. Contra Cremore v. Huber, 
45 N.Y.S. 947, 18 App.Div. 231, 4 N.Y. 
Ann.Cas. 317. 


Or.—Taylor v. Cohn, 84 P. 388, 47 
Or. 538. 


Pa.—Horney v. Nixon, 61 A. 1088, 
213 Pa. 20, 110 Am.S.R. 520, 1 L.R.A. 
N.S. 1184 [crit as dictum Drew v. 
Peer, 93 Pa. 234, that purchasers and 
holders of tickets for particular seats 
in a theater had more than a mere li- 
cense, their rights being more in the 
nature of a lease entitling them to 
peaceable ingress and egress, and ex- 
elusive possession of the designated 
seats during the performance]; Wil- 
liams y. Shapiro, 71 Pa.Super. 586. 


Tenn.—Boswell v. Barnum & Bai- 
ley, 185 S.W. 692, 1385 Tenn. 35, L.R.A. 
1916E 912. 


Va.—W. W. V. Company, Ine. v. 
Black, 75 S.HK. 82, 118 Va. 728, Ann. 
Cas.1913E 558. 


Wash.—Finnesey y. Seattle Base- 
ball Club, 210 P. 679, 122 Wash. 276, 
30 A.L.R. 948. 


[a] Where ticket holder has ex- 
hausted his rights.—A fortiori, a tick- 
et holder, who has exhausted his 
rights with respect to entering and 
remaining ina place of amusement, is 
properly ejected therefrom when he 
refuses to leave upon request, Peo- 
ple v. Hart, 156 Ill.App. 523. 


60. Taylor vy. Cohn, 84 P.°388, 47 
Or. 538, 8 Ann.Cas, 527. 


61. See supra § 40. 


63. Said v. Butt, [1920] 3 K.B. 497. 
64. See supra § 40. 


65.. Hurst v. Picture 
td... PLO) <P aI er 


66. See supra § 40. 


67. U.S.—Marrone vy. Washington 
Jockey. Club, ' 31 'S.Ct...221, 227 U.S: 
633, 57 L.Ed. 679, 43 L.R.A.N.S. 961. 


Ala.—Interstate Amusement Co. v. 
Martin, 62 So. 404, 8 Ala.App. 481. 


D.C.—Marrone v. Washington Jock- 
ey Club, 35 App.D.C. 82. 


Mass.—Burton vy. Scherpf, 1 Allen 


Theatres, 


1133, 79 Am.D. 717. 


N.J.—Shubert v. Nixon, 83 A. 369, 
83 N.J.Law 101. 


N.Y.—People v. Flynn, 82 N.E. 169, 
189 N.Y. 180, 12 N.Y.Ann.Cas. 420, 21 
N.Y.Cr. 449; Luxenberg vy. Keith & 
Proctor Amusement Co., 117 N.Y.S. 
979, 64 Misc. 69; Purcell v. Daly, 19 
Abb.N.Cas. 301. 


Or.—Taylor v. Cohn, 84 P. 388, 47 
Or. 538, 8 Ann.Cas. 527. 


Pa.—Horney v. Nixon, 61 A. 1088, 
213 Pa. 20, 110 Am.S.R. 520, 1 L.R.A. 
N.S. 1184; Miller v. Pittsburgh Ath- 
letic Co., 91 Pa.Super. 241. 


Tenn.—Boswell v. Barnum & Bai- 
ley, 185 S.W. 692, 185 Tenn, 35, L.R.A. 
1916 912. 


Va.—W. W. V. Company, Inc. vy. 
Black, 75 S.E. 82, 113 Va. 728, Ann. 
Cas.19138E 558. 


“While a ticket to a theater or oth- 
er place of amusement may not con- 
fer upon the holder of it such a right 
to a seat or place to see the perform- 
ance as to entitle him to maintain an 
action of trespass for being excluded 
therefrom, yet it constitutes a con- 
tract between the proprietor and the 
purchaser of the ticket; and whatever 
contractual duties grow out of such 
relation, the proprietor is bound to 
perform or respond in damages for 
breach of his contract.” Interstate 
Amusement Co. vy. Martin, 62 So. 404, 
8 Ala.App. 481, 484. To same effect 
Taylor v. Cohn, 84 P. 388, 47 Or. 538, 
8 Ann.Cas. 527; Horney v. Nixon, 61 
A. 1088, 213 Pa. 20, 110 Am.S.R. 520, 1 
L.R.A.N.S, 1184, 5 Ann.Cas. 349, 


[a] Who may be sued.—A man- 
ager of a theater for a lessee is not 


liable for breach of contract based 
on sale of ticket by an employee of 
the lessee and ejection by another of 
the holder of the ticket as he was not 
a party to the contract. Weis v. 
Skinner, (Tex.Civ.App.) 178 S.W. 34. 


[b] Complaint.—A complaint al- 
leging that defendant is the proprie- 
tor of a theater, that plaintiff pur- 
chased of him tickets therefor, that 
they were presented at the proper 
time and place, but that defendant 
refused to allow him to occupy the 
seats, and that by reason thereof he. 
was damaged, states a cause of action 
for breach of contract. Taylor v. 
Cohn, 84 P. 388, 47 Or. 538. 


68. See cases supra note 67; and 
cases supra § 41. 


69. McCrea v. Marsh, 12 Gray 
(Mass.) 211, 71 Am.D. 745; Pearce v. 
Spalding, 12 Mo.App. 141; Buenzle v. 
Newport Amusement Ass’n, 68 A. 721, 
215R.E, 923340 LsReA SN Si 22428 


70. Shubert v. Nixon Amusement 
Co., 88 A. 369, 83 N.J.Law 101. 


71. Marrone v. Washington Jock- 
ey Club, 35 App.D.C. 82; People v. 
Flynn, 82 N.E. 169, 189 N.Y. 180, 12 
N.Y.Ann.Cas. 420, 21 N.Y.Cr. 449; 
Luxenberg v. Keith, etc., Amusement 
Co., 117 N.Y.S. 979, 64 Mise. 69; Pur- 
cell vy. Daly, 19 Abb.N.Cas. (N.Y.) 301; 
Boswell v. Barnum & Bailey, 185 S.W. 
692,135 Tenn. 35, L.R.A.1916E 912. 


72. D.C.—Marrone y. Washington 
Jockey Club, 35 App.D.C. 82. 


Mo.—Pearce y. Spalding, 
App. 141, 144. 


N.Y.—Luxenberg y. Keith, etc., 
Amusement Co., 117 N.Y.S. 979, 64 
Misc. 69; Purcell v. Daly, 19 Abb.N. 
Cas. 301. Contra Smith v. Leo, 36 N. 
Y.S. 949, 92 Hun 242. 


Or.—Taylor v. Cohn, 84 P. 388, 47 
Or. 538, 8 Ann.Cas, 527. 


ny Use Sa: me Newport Amuse- 
men ss’n, sited, -20y Fs h Se Dee 
L.R.A.N.S. 1242. He 


“He could recover nothing, we 
think, for the mental anguish occa- 
sioned by not hearing ‘Fra Diavalo’ 
or ‘Lucie di Lammermoor,’ any more 
than he could have recovered for any 
agonies that he might possibly have 
endured had he been present at the 
opera, and had the music been so 
excruciatingly bad that any intervals 
of silence would have come like so 
many poultices, ‘to heal the wounds 


12 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ork) Ae 


+ [§ 43] b. Where Unnecessary Force Used. Al- 


though, as already shown, a ticket of admission to 
a place of amusement is merely a revocable license,*# 
and the ticket holder’s only remedy is an action for 
breach of contract if no more force than is neces- 
sary 1s used to prevent him from entering or to re- 
move him after entering,‘ yet, if unnecessary force 
is used in preventing him from entering,’® or in 
ejecting him after he has entered,’* he has a right 
of action in tort. And where an assault by a theater 
usher on a holder of tickets was accompanied by 
loud, offensive, and insulting language in the pres- 
ence of many persons, damages may be allowed 
against the proprietor for injured feelings and humil- 
jation.77 

[§ 44] E. Transfer or Resale of Tickets.78 The 
proprietors of a theater or other places of amuse- 
ment may make it a condition of admission, by 
printing the condition in the ticket, that the ticket 
is not transferable and will not be received if trans- 
ferred,’® or that no one will be admitted on tickets 
purchased on the sidewalk,®°® or that the ticket will 
be refused unless sold by an authorized agent,’1 in 
which case the transferee of the ticket. will not be 
entitled to admission,®? and the original purchaser 
cannot recover the value of the ticket from the pro- 
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prietor.83 _And the proprietor cannot be enjoined | 
from refusing to accept tickets sold on the sidewalk 
because of a supposed discrimination between par- 
ties purchasing in that manner and those purchasing 
at the theater or at the agencies, with the intention 
of themselves using the tickets, the requirements 
of the law being satisfied where no discrimination 
is made by the proprietors among the persons to 
whom they have sold.’ Nevertheless, restrictions 
of the character under consideration are not enforce- 
able if the ticket contained no evidence of such 
restrictions and was purchased without notice there- 
of;°° and where, by statute, the ticket is made an 
irrevocable license, and there is no condition in the 
contract prohibiting a transfer of the ticket, the 
purchaser has the undoubted right to transfer it.8¢ 


[§ 45] F. Right of Ticket Holders To Take Pic- 
tures. The holder of a ticket to a dog show who 
has been admitted may take photographs of the 
dogs exhibited in the absence of any notice in the 
ticket of admission or otherwise forbidding the 
bringing of cameras into the show and taking of 
photographs there.** If those who promote shows 
or exhibitions wish to prevent the taking of photo- 
graphs, they must make it a matter of contract.8& 


VI. INJURIES TO PERSONS ATTENDING®® 


[§ 46] A. Necessity for Exercise of Care by Pro- 
prietor—1l. In General. The proprietor of a place of 
public amusement is required to use ordinary or rea- 
sonable care to put and keep the premises, applianc- 
es, and amusement devices in a reasonably safe con- 


of sound.’” Pearce v. Spalding, su- [a] 


pra. 
[a] Rule applied.—Where plaintiff 


Question for jury.—Whether 
unnecessary force was used in eject- 
ing plaintiff from a theater is a jury 
Metts v. Charleston Thea- 


dition for persons attending; and if he fails to per- 
form his duty in this regard, a patron who is injured 
in consequence thereof is entitled to recover for 
the injury sustained..° The foregoing doctrine has 
been applied in respect of the following structures, 


wild animals see Animals §§ 215, 216. 


90. U.S.—Grand-Morgan Theatre 
Co. v. Kearney, 40 F.(2d) 235; Texas 


in civilian clothing purchased a ticket 
of admission to defendant’s dance 
hall, and thereafter changed his cloth- 
ing, putting on the uniform of a pet- 
ty officer in the United States navy, 
and then returned to the dance hall, 
presented his ticket, and was refused 
admission because he was in uniform, 
the measure of damages in a suit for 
breach of the contract must be con- 
fined to the actual pecuniary loss, and 
cannot be extended to include mental 
suffering, even though it appears that 
plaintiff, other persons being present, 
felt humiliated by being refused ad- 
mittance. Buenzle v. Newport AmuSe- 
ment Assoc., 68 A. 721, 29 R.I. 28, 14 
L.R.A.N.S. 1242. 


73. See supra § 40. 
74, See supra § 42. 


75. Ayres v. Middleton Theater 
Co., (Mo.App.) 210 S.W. 911; Drew v. 
Peer, 93 Pa. 234. 


[a] Damages recoverable by hus- 
band for personal injuries to wife.— 
Where husband and wife are forcibly 
ejected from a theater, thereby sus- 
taining personal injuries and impair- 
ing the wife’s health to such an ex- 
tent as to deprive the husband of her 
assistance in his domestic affairs, he 
may recover not only for injury to 
himself, but also for the loss of his 
wife’s services and any expense he 
had incurred on her account. Drew 
v. Peer, 93 Pa. 234. 


76. Metts v. Charleston Theater 
Co., 89 S.E. 389, 105 S.C. 19; Kelly v. 
Dent Theaters, (Tex.Civ.App.) 21 S. 
W.(2d) 592. 


question. 
ter Co., 89 S.B. 389, 105 S.C. 19. 


77. Ayres vy. Middleton Theater 
Co., (Mo.App.) 210 S.W. 911. 


78. Statutory regulation of resale 
of tickets see supra § 19. 


Ticket speculator see Ticket post. 


79. Purcell v. Daly, 19 Abb.N.Cas. 
(N.Y.) 301. 


80. Collister v. Hayman, 76 N.E. 
20, 188 N.Y. 250, 111 Am.S.R. 740, 1 
L.R.A.N.S. 1188, 5 Ann.Cas. 344, 


81. Harris v.  Jack’s Theatre 
Ticket Service, 246 N.Y.S. 396, 139 
Misc. 111. 


82. Collister v. Hayman, 76 N.E. 
20, 1838 N.Y. 250, 111 Am.S.R. 740, 1 
L.R.A.N.S. 1188, 5 Ann.Cas. 344; Pur- 
cell vy. Daly, 19 Abb.N.Cas. (N.Y.) 
301. 

83. Collister v. Hayman, 76 N.E. 
205. 188> N.Y «250, 1117: Am-S RR. 740,. 1 
L.R.A.N.S. 1188, 5 Ann.Cas. 344; Pur- 
cell vy. Daly, 19 Abb.N.Cas. (N.Y.) 301. 


84. Collister v. Hayman, 76 N.E. 
202 18s UNnY 0250, tit "Am.S oR, 740-1 
L.R.A.N.S. 1188, 5 Ann.Cas. 344. 


85. Collister v. Hayman, supra. 


86. Ex p. Quarg, 84 P. 766, 149 Cal. 
79, 117 Am.S.R. 115, 5 L.R.A.N.S. 183. 

87. Sport & General Press Agency 
v. “Our Dogs” Publishing Co., [1917] 
2 KB. 125. 

88. Sport & General Press Agency 
v. ‘Our Dogs” Publishing Co., supra. 

89. Injuries from undomesticated 


State Fair v. Brittain, 118 F. 713, 56 
C.C.A. 499. 


Cal.—Sharpless v. Pantages, 172 P. 
384, 178 Cal. 122; Siegman v. Fetters, 


‘210 PB. 49, 59 Cal.App, 114. 


Conn.—Nordgren v. Strong, 149 A. 
201, 110 Conn. 593; Saunders v. Pierce, 
139 A. 690, 107 Conn. 735; Seabridge 
v. Poli, 119 A. 214, 98 Conn. 297; God- 
frey v. Connecticut Co., 118 A. 446, 
98 Conn. 63; Bernier v. Woodstock 
Agr. Society, 92 A. 160, 88 Conn. 558; 
Glynn v. Lyceum Theater Co., 87 A. 
796, 87 Conn. 237; Turgeon v. Con- 
necticut Co., 80 A. 714, 84 Conn. 538. 


Fla.—tTurlington vy. Tampa EBlec- 
tric ‘Co.,:,56 So. 696, 62 Mla. 393,38 
L.R.A.N.S. 72, Ann.Cas.1913D 1213. 


Ill.—Hart v. Washington Park Club, 
41 N.E. 620, 157 Ill. 9, 48 Am.S.R. 298, 
29 L.R.A. 492; Kiewert v. Balaban & 
Katz Corporation, 251 Ill.App. 342; 
Gibbons v. Balabana & Katz Corpora- 
tion, 242 Ill.App. 524; Noack v. Wos- 
slick, 182 Ill.App. 425; Bertalot v. 
Kinnare, 72 Ill.App. 52. 


Ind.—Rubin & Cherry Shows, Inc. 
v. Dinsmore, 164 N.E. 304, 88 Ind. 
App. 616; Adams v. Schneider, 124 N. 
KE. 718, 71 Ind.App. 249; Valentine Co. 
v. Sloan, 101 N.E. 102, 53 Ind.App. 69; 
Plasket vy. Benton-Warren Agricul- 
tural Soc., 89 N.E. 968, 45 Ind.App. 
358. 


Iowa.—Dahna v. Fun House Co., 
216 N.W. 262, 204 Iowa 922; Williams 
v. Mineral City Park Assoc., 102 N.W. 
783, 128 Iowa 32, 111 Am.S.R. 184, 1 
L.R.A.N.S. 427, 5 Ann.Cas. 924, 


Kan.—Needles v. Wichita Park 
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appliances, and devices: 


Amusement Co., 180 P. 768, 104 Kan. 
716. 


Ky.—Magruder v. Columbia Amuse- 
ment Co., 292 S.W. 341, 218 Ky. 761; 
Majestic Theatre Co. v. Lutz, 275 S. 
W. 16, 210 Ky. 92. 


Me.—Cloutier v. Oakland Park 
Amusement Co., 152 A. 628, 129 Me. 
454; Brown v. Rhoades, 137 A. 58, 
126 Me. 186; Easler v. Downie Amuse- 
ment Co., 183 A. 905, #25 Me. 334, 53 
A.L.R. 847; Graffam v. Saco Grange, 
92 A. 649, 112 Me. 508, L.R.A.1915C 
632; Higgins v. Franklin County 
Agricultural Society, 62 A. 708, 100 
Me. 565, 3 L.R.A.N.S. 1132; Thornton 
v. Maine State Agricultural Soc., 53 A. 
979, 97 Me. 108, 94 Am.S.R. 488. 


Md.—Carlin v. Smith, 130 A. 340, 
148 Md. 524, 44 A.L.R. 193; New 
Theater Co. v. Hartlove, 90 A. 990, 123 
Md. 78. 


Mass.—Rosston v. Sullivan, 179 N. 
E. 173; Wilson v. Norumbega Park 
Co., 176 N.E. 514; Hale v. McLaugh- 
lin, 174 N.E. 506, 274 Mass. 308; Gro- 
gan v. O’Keefe’s, Inc., 166 N.E. 721, 
267 Mass. 189; Schofield v. Wood, 49 
N.E. 636, 170 Mass. 415; Oxford v. 
Leathe, 43 N.E. 92, 165 Mass. 254; 
Currier v. Boston Music Hall Assoc., 
135 Mass. 414. 


Mich.—Jacobs v. Hagenbeck-Wal- 
lace Shows, 164 N.W. 548, 198 Mich. 
73; Logan v. Agricultural Society 
of Lenawee County, 121 N.W. 485, 156 
Mich. 537; Scott v. University of 
Michigan Athletic Assoc., 116 N.W. 
624, 152 Mich. 684, 125 Am.S.R. 423, 
17 L.RAN.S. 234, 15,.Ann.Cas. 515 
ee den 117 N.W. 729, 154 Mich. 
3 3 


Minn.—Klaman y. Hitchcock, 231 N. 
W. 716, 181 Minn. 109; Attebury v. 
Jones, 202 N.W. 337, 161 Minn. 295; 
Wells v. Minneapolis Baseball & Ath- 
letic Ass’n, 142 N.W. 706, 122 Minn. 
327, 46 L.R.A.N.S. 606, Ann.Cas.1914D 
922; Mastad v. Swedish Brethren, 85 
N.W. 913, 83 Minn. 40, 53 L.R.A. 803, 
85 Am.S.R. 446; Emery v. Minne- 
apolis Industrial Exposition, 57 N.W. 
1132, 56 Minn. 460. 


Mo.—Berberet v. Blectric Park 
Amusement Co., 3 S.W.(2d) 1025, 319 
Mo. 275, 61 A.L.R. 1269; Oakley v. 
Richards, 204 S.W. 505, 275 Mo. 266 
{error dism 39 S.Ct. 134, 248 U.S. 541, 
63 L.Ed. 411]: Purdy v. Loew’s St. 
Louis Realty & Amusement Corpora- 
tion, 294 S.W. 751, 220 Mo.App. 854; 
Edling v. Kansas City Baseball & 
Exhibition Co., 168 S.W. 908, 181 Mo. 
App. 327; Crane v. Kansas City Base- 
ball & Exhibition Co., 153 S.W. 1076, 
168 Mo.App. 301; Murrel v. Smith, 
133 S.W. 76, 152 Mo.App. 95; King 
caer ne: 130 S.W. 482, 145 Mo.App. 


Mont.—Bennetts v. Silver Bow 
Amusement Co., 211 P. 336, 65 Mont. 
383: Montague v. Hansen, 99 P. 1035, 
38 Mont. 383. 


Neb.—Welsh v. Jefferson County 
Agricultural Society, 236 N.W. 331, 
121 Neb. 166; Brotherton v. Man- 
hattan Beach Improvement Co., 67 
N.W. 479, 48 Neb. 563, 58 Am.S.R. 709, 
33 L.R.A. 578. 


N.H.—Frear v. Manchester Trac- 
tion, Light & Power Co., 139 A. 86, 
83 N.H. 64, 61 A.L.R. 1280. 


Aisles,®! approaches to 
premises,°? automobile riding devices,®* bathing re- 
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| sorts,®* 
floors,®® 


N.J.—Rom v. Huber, 108 A. 361, 93 
N.J.Law 360 [aff 109 A. 504, 94 N.J. 
Law 258]; Andre v. Mertens, 96 A. 
893, 88 N.J.Law 626; Sebeck v. 
Plattdeutsche Volkfest Verein, 46 A. 
631, 64 N.J.Law 624, 50 L.R.A. 199, 
81 Am.S.R. 512. 


N.Y.—Reinzi v. Tilyou, 169 N.E. 
101, 252 N.Y. 97; Shields v. Van Kel- 
ton Amusement Corporation, 127 N.E. 
261, 228 N.Y. 396; O’Toole v. Thou- 
sand Island Park Ass’n, 200 N.Y.S. 
502, 206 App.Div. 31; Brister v. Flat- 


bush Leasing Corporation, 195 N.Y.S.: 


424, 202 App.Div. 294;. Lusk wv. Peck, 
116 N.Y.S. 1051, 132 App.Div. 42 [aff 
93 N.E. 377, 199 N.Y. 546]; Fox v. 
Buffalo Park, 47 N.Y.S. 788, 21 App. 
Div. 321 [aff 57 N.E. 1109, .163 N.Y. 
5591; Dunning v. Jacobs, 36 N.Y.S. 
453, 15 Misc. 85; Butcher v. Hyde, 30 
N.Y.S. 1073, 10 Misc. 275 [rev on other 
grounds 46 N.E. 305, 152 N.Y. 142]. 


N.C.—Smith v. Cumberland County 
Agr. Society, 79 S.E. 632, 163 N.C. 346, 
Ann.Cas.1915B 544. 


Ohio.—Cincinnati Baseball Club Co. 
v.'Eno, 147 N.E. 86, 112 Ohio St. 175; 
Maehlman v. Reuben Realty Co., 166 
N.E. 920,. 32 Ohio App. 564; G. A. 
Boeckling Co. v. Slattery, 160 N.E. 
99, 26 OhioApp. 261. 


Or.—Curtis v. Portland Baseball 
Club, 279 P. 277, 130 Or. 93; Johnson 
v. Hot Springs Land & Improvement 
Co., 148 P. 1137, 76 Or. 133. 


Pa.—Rutherford v. 
Music, 87 Pa.Super. 355. 


Tenn.—Hartman v. Tennessee State 
ee Ass’n, 183 S.W. 733, 134 Tenn. 


Academy of 


Tex.—Wichita Falis Traction Co. 
v. Adams, 183 S.W. 155, 107 Tex. 612; 
Henry v. Publix Theatres Corpora- 
tion, (Civ.App.) 25 S.W.(2d) 695; Dal- 
ton v. Hooper, (Civ.App.) 168 S.W. 


Utah.—Larkin v. Saltair Beach Co., 
83 P. 686, 30 Utah 86, 116 Am.S.R. 818, 
3 L.R.A.N.S. 982, 8 AnnCas. 977; 
Boyce v. Union Pacific R. Co., 31 P. 
450, 8 Utah 3538, 18 L.R.A. 509. 


Vt.—Selinas v. Vermont State Agri- 
cultural Society, 15 A. 117, 60 Vt. 249, 
6 Am.S.R. 114. 


-Va.—Le Cato v. Eastern Shore of 
Virginia Agr. Ass’n, 133 S.E. 488, 147 
Va. 885; Washington Luna Park Co. 
v. Goodrich, 66 S.E. 977, 110 Va. 692; 
Richmond, ete., R. Co., v. Moore, 27 
S.E. 70, 94 Va. 493, 87 L.R.A. 258. 


Wash.—Hollenbaek v. Clemmer, 119 
RS 66 Wash. 565, 37 L.R.A.N.S. 


Wis.—Wills v. Wisconsin-Minne- 
sota Light & Power Co., 205 N.W. 
556, 187 Wis. 626. 


Eng.—Cox v. Coulson, [1916] 2 K. 
B. 177; Francis v. Cockrell, L.R. 5 
Q@ Barb 0d 


Ont.—Stewart v. Cobalt Curling, 
etc., Assoc., 19 Ont.L. 667, 14 Ont.W. 
me 17%, ae a v. Sunnyside 

musemen o., Ltd., [1981] 4 Dom. 
L.R. 487. : 3 7, 


91. Gibbons v. Balabana & Katz 
Corporation, 242 Ill.App. 525; Ma- 
gruder_v. Columbia Amusement Co., 
292 S.W. 341, 218 Ky. 761; Henry v. 


benches,?® 
platforms,®® 


[§ 46— 


fireworks,°®” 
seats,°® 


ferris wheels,®® 
railings,! screens,” 


Publix Theatres Corporation, (Tex. 


Civ.App.) 25 S.W.(2d) 695. 


~92. Siegman v. Fetters, 210 P. 49, 
59 Cal.App. 114; Higgins v. Franklin 
County Agricultural Society, 62 A. 
708, 100 Me. 565, 3 L.R.A.N.S. 1132: 
Thornton v. Maine State Agricultural 
Society, 53 A. 979, 97 Me. 108, 94 Am.S. 
R. 488; Albert v. State, 7 A. 697, 66 
Md. 325, 59 Am.S.R. 159; Joyce v- 
Martin, 10 A. 620, 15 R.I. 558. 


8G. Saunders v. Pierce, 139 A. 690, 
107 Conn. 735. 


94. Brotherton v. Manhattan Beach 
Improvement Co., 67 N.W. 479, 48 
Neb. 563, 58 Am.S.R. 709, 33 L.R.A. 
578; Boyce v. Union Pacific R. Co., 
31 P. 450, 8 Utah 353, 18 L.R.A. 509. 


95. Welsh v. Jefferson County 
Ape Society, 236 N.W. 331, 121 Neb. 
166. 


sé. Frear v. Manchester Traction, 
Light & Power Co., 139 A. 86, 83 N. 
H. 64, 61 A.L.R. 1280. 


97. Sebeck v. Plattdeutsche Volk- 
fest Verein, 46 A. 631, 64 N.J.Law 
624, 81 Am.S.R. 512, 50 LR.A. 199. 


98. Bass v. Southern Enterprises, 
123 S.E. 753, 32 Ga.App. 399; Central 
Amusement Co. v. Van Nostran, 152 
N.E. 183, 154 N.E. 390, 85 Ind.App. 
476; J3Magruder v. Columbia Amuse- 
ment Co., 292 S.W. 341, 218 Ky. 761. 


89. Noack v. Wosslick, 182 Ill. App. 
425; Williams v. Mineral City Park 
Ass’n, 102 N.W. 783, 128 Iowa 32, 111 
Am.S.R. 184, 1 L.R.A.N.S. 427, 5 Ann. 
Cas. 924; Murrell v. Smith, 133 S.W. 
76, 152 Mo.App. 95. 


1. Washington County Agricul- 
tural, etc., Assoc. v. Gray, 85 A. 291, 
118 Md. 600. 


2. Edling v. Kansas City Baseball 
& Iixhibition Co., 168 S.W. 908, 181 
Mo.App. 327 (reasonable care must 
be exercised to keep screen before 
grand stand seats free from defects). 


3. Conn.—G!ynn v. Lyceum Thea- 
ter Co., 87 A. 796, 87 Conn, 237. 


Ind.—Rubin & Cherry Shows, Inc. 
Me TEES 164 N.E. 304, 88 Ind. App. 


Iowa.—Williams v. Mineral City 
Park Assoc., 102 N.W. 783, 128 Iowa 
32, 111 Am.S.R. 184, 1 L.R.A.N.S. 427, 
5 Ann.Cas. 924. 


Kan.—Lewis v. Sells-Floto Shows 
Co., 157 P. 397, 98 Kan. 145. 


Mass.—Hale v. McLaughlin, 174 N. 
E. 506, 274 Mass. 308. 


Mo.—Crane v. Kansas City Base- 
ball & Exhibition Co., 153 S.W. 1076, 
168 Mo. App, 301. 


Ohio.—Dunn vy. Agricultural So- 
ciety, 18 N.E. 496, 46 OhioSt. 98, 15 
Am.S.R. 556, 1 L.R.A. 754. 


[a] Screening seats.—Where de- 
fendants maintained a professional 
baseball park for profit, they were 
bound, in the exercise of ordinary 
care, to furnish patrons desiring pro- 
tection with seats protected by 
screening against wildly: thrown or 
foul balls. Crane v. Kansas City 
Baseball & Exhibition Co., 153 S.W. 
1076, 168 Mo.App. 301. 


For later cases, developments anid changes in the law see Anrotations, same title and section number, 


§§ 46-48] 


springboards,* stairways, stands,® steps,7 supports 
used by riders in steeplechases,® tents,® toilet 


rooms,'® and walks.?! 


[§ 47] 2. Knowledge or Ignorance of Defects as 
If the proprietor of a place 
of public amusement neglects his duty to use ordi- 
nary or reasonable care to put and keep the prem- 
ises, appliances, and amusement devices in reasona- 
bly safe condition, ignorance of the fact that they 
are unsafe does not in any way affect his liability 
for injuries resulting from such conditions.!3 
other words, if by reasonable care he could have dis- 
covered the defect resulting in the injuries com- 
plained of, he will be liable although he had no ac- 


Affecting Liability.12 


4 Turlington v. Tampa Electric 
Co., 56 So. 696, 62 Fla. 398, 38 L.R.A. 
N.S. 72, Ann.Cas.1913D 1213. 


5. Sharpless v. Pantages, 172 P. 
384, 178 Cal. 122; Gibbons v. Bala- 
bana & Katz Corporation, 242 Ill.App. 
525; Majestic Theater Co. v. Lutz, 
275 S.W. 16, 210 Ky. 92. 


[a] Carpets.—It is duty of a thea- 
ter to use ordinary care so to main- 
tain carpets on its stairs that it 
would be safe for persons to pass 
thereon in an ordinary manner. 
Sharpless v. Pantages, 172 P. 384, 178 
Cal. 122. 


6. Williams v. Mineral City Park 
Assoc., 102 N.W. 783, 128 Iowa 32, 111 
Am.S.R. 184, 1 L.R.A.N.S. 427, 5 Ann. 
Cas. 924; Scott v. University of 
Michigan Athletic Ass’n, 116 N.W. 
624, 152 Mich. 684, 125 Am.S.R. 423, 
17 L.R.A.N.S. 234, 15 Ann.Cas. 515. 


7. Purdy v. Loew’s St. Louis Re- 
alty & Amusement Corporation, 294 
S.W. 751, 220 Mo.App. 854; Hartman 
v. Tennessee State Fair Ass’n, 183 S. 
W. 733, 134 Tenn. 149. 


8. Reinzi v. Tilyou, 169 N.E. 101, 
on INE to ke 


9. Jacobs v. Hagenbeck-Wallace 
Shows, 164 N.W. 548, 198 Mich. 73. 


10. Seabridge v. Poli, 119 A. 214, 
98 Conn. 297. 


11. Wilson v. Norumbega Park Co., 
(Mass.) 176 N.E. 514; Berberet v. 
Electric Park Amusement Co., 3 S. 
W.(2d) 1025, 319 Mo. 275, 61 A.L.R. 
1269; O’Toole v. Thousand Island 
Park Ass’n, 200 N.Y.S. 502, 206 App. 
Div. 31; Wichita Falls Traction Co. 
v. Adams, 183 S.W. 155, 107 Tex. 612. 


12. In actions based on negligence 
generally see Negligence §§ 25-27. 


13. Conn.—Firszt v. Capitol Park 
Realty Co., 120 A. 300, 98 Conn. 627, 
DIALER. 1. 


Ga.—Bonita Theatre v. Bridges, 122 
S-E. 255, 31 Ga.App. 798. 


Tll.—Hart v. Washington Park 
Club, 41 N.E. 620, 157 Ill. 9, 48 Am.S. 
R. 298, 29 L.R.A. 492. 


Me.—Easler v. Downie Amusement 
Co., 133 A. 905, 125 Me. 334, 53 A.L.R. 
847. 


Mass.—Currier_ v. 
Halli, 135 Mass, 414. 


Mo.—Murrel v. Smith, 133 S.W. 76, 
152 Mo.App. 95. 


N.Y.—Reinzi v. Tilyou, 169 N.E. 
101, 252 N.Y. 97; Lusk v. Peck, 116 
N.Y.S. 105, 132 App.Div. 426 [aff 93 
INGE oie Loo: Ne Xo wade Fox v. Buf- 
falo Park, 47 N.Y.S. 788, 21 App.Div. 
321 [aff 57 N.E. 1109, 163 N.Y. 559]; 
Dinahan v. Lake Ontario Beach Co., 
40 N.Y.S. 764, 8 App.Div. 509; Butcher 
v. Hyde, 10 Mise. 275, 30 N.Y.S. 1073 
{rev on other grounds 46 N.E. 305, 
152 N.Y. 142]. 
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bility.2® 


In 


Pa.—Leckstein v. Morris, 80 Pa. 
Super. 352; Sellmer v. Ringling, 62 
Pa.Super. 410. 


Utah.—Boyce v. Union Pacific R. 
Co., 31 P. 450, 8 Utah 3538, 11 L.R.A. 
N.S. 509. 


[a] Thus one who is in control of 
a building which he uses as a show 
house, open to the public for his 
profit, and who assumes the construc- 
tion of the plastering therein, is li- 
able to an invitee who is injured by 
the falling of the plastering because 
of defects of which he ought to have 
known in the exercise of ordinary 
care. Bonita Theatre v. Bridges, 122 
S.E. 255, 31 Ga.App. 798. 


14. Ala.—Birmingham Amusement 
Co. v. Norris, 112 So. 633, 216 Ala. 138, 
53 A.L.R. 840. 


Ga.—Bonita Theatre v. Bridges, 122 
S.E. 255, 31 Ga.App. 798. 


Ind.—Adams v. Schneider, 124 N. 
BE. 718, 71 Ind.App. 249. 


Md.—Albert v. State, 7 A. 697, 66 
Md. 337, 59 Am.S.R. 159. 


N.Y.—Butcher v. Hyde, 30 N.Y.S. 
1073, 10 Misc. 275 lLrev on other 
grounds 46 N.B. 305, 152 N.Y. 142]. 


Pa.—Leckstein v. Morris, 80 Pa. 
Super. 352; Sellmer v. Ringling, 62 
Pa.Super. 410. 


[a] Defective stairs; when notice 
implied.—If the stairs of a theater 
furnishing means of egress became 
dangerous, notice of the same to the 
owner cou!d be implied from the lapse 
of a very short space of time, twenty- 
four hours and perhaps less being 
sufficient, and it was the duty of the 
owner to be vigilant in seeing that 
they were safe. Butcher v. Hyde, 10 
Mise. 275, 30 N.Y.S. 1073 [rev on other 
grounds 46 N.E. 305, 152 N.Y. 142]. 
And see Negligence § 27. 


15. Birmingham Amusement Co. 
v. Norris, 112 So. 633, 216 Ala. 138, 53 
A.L.R, 840; Easler v. Downie Amuse- 
ment Co., 1383 A. 905, 125 Me. 334, 53 
A.L.R. 847; Leckstein v. Morris, 80 
Pa.Super. 352. 


[a] Constructive knowledge illus- 
trated.—Where it appears that the 
nut or slug which supported the seat 
and held it in place was very loose, 
and must have been loose for some 
time before the accident, and that 
that condition was visible and readily 
discoverable by an ordinary inspec- 
tion of the seat constructive knowl- 
edge is sufficiently shown. Birming- 
ham Amusement Co. v. Norris, 112 So. 
633, 216 Ala. 138, 53 A.L.R. 840. And 
see Negligence § 27. 


16. Glynn v. Lyceum Theater Co., 
87 A. 796, 87 Conn. 237; Frear v. Man- 
chester Traction, Light & Power Co., 
139 A. 86, 83 N.H. 64, 61 A.L.R. 1280; 
Weingard v. Putnam Theatrical Cor- 
poration, 232 N.Y.S. 296, 225 App.Div. 
808; Dalton v. Hooper, (Tex.Civ.App.) 


tual knowledge thereof.14 
constructive knowledge is sufficient to impose lia- 
On the other hand, where the defect caus- 
ing the injury was not known to the proprietor and 
could not have been discovered by him in the ex- 
ercise of ordinary care, he will not be liable.1® 
Knowledge, either actual or constructive, is essen- 
tial to impose liability.17 


{[§ 48] B. Implicd Warranty of Safety. The pro- 
prietor of a place of public amusement impliedly 
warrants that the premises, appliances, and amuse- 
ment devices are safe for the purposes for which 
they are designed,/® the doctrine being subject to 
no other exception or qualification than that he does 
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In these circumstances 


oO S.W. 84. And see Negligence § 


[a] Defective carpet.—A _ theatri- 
eal corporation, sued for injuries 
caused by a torn carpet, could not be 
held liable unless it was shown that 
the condition of the carpet was 
known to it, or had existed for such 
length of time that it should have 
known thereof, or was of such nature 
that it must have existed for such 
length of time as to give notice; and 
hence an instruction that the corpora- 
tion was liable if the carpet was torn, 
and plaintiff caught her foot therein 
and fell, was error. Weingard v. 
Putnam Theatrical Corporation, 232 
N.Y.S. 296, 225 App.Div. 808. 


17. Phillips v. Butte Jockey Club 
& Fair Ass’n, 127 P. 1011, 46 Mont. 
338, 42 L.R.A.N.S. 1076; O’Toole v. 
Thousand Island Park Ass’n, 200 N. 
Y.S, 502, 206 App.Div. 31. 


{a] Thus the owner of a grand 
stand is not liable for injury to a 
patron from defects not in the orig- 
inal construction and of which he had 
neither actual nor constructive no- 
tice. Phillips v. Butte Jockey Club & 
Fair Ass’n, 127 P. 1011, 46 Mont. 338, 
42 L.R.A.N.S. 1076. 


18. Ala.—Birmingham Amusement 
Co. v. Norris, 112 So. 633, 216 Ala. 
138, 53 A.L.R. 840. 


Ill.— Stickel v. Riverview Sharp- 
shooters Park Co., 95 N.E. 445, 250 Ill. 
452, 34 L.R.A.N.S. 659; Hart v. Wash- 
ington Park Club, 41 N.E. 620, 157 Ill. 
9, 48 Am.S.R. 298, 29 L.R.A. 492; Jer- 
rell v. Harrisburg Fair & Park Ass’n, 
215 Ill.App. 273; Dietze v. Riverview 
Park Co., 181 Ill.App. 357. 


Mich.—Sullivan v. Detroit & Wind- 
sor Ferry Co., 238 N.W. 221, 255 Mich. 
575; Scott v. University of Michigan 
Athletic Assoc., 116 N.W. 624, 152 
Mich. 684, 125 Am.S.R. 423, 17 L.R.A. 
N.S. 234, 15 Ann.Cas. 515 [motion den 
117 N.W..729, 154 Mich. 328]. 


Mo.—Murrel v. Smith, 133 S.W. 76, 
152 Mo.App. 95. 


N.Y.—Barrett v. Lake Ontario 
Beach Imp. Co., 66 N.E. 968, 174 N.Y. 
310, 61 L.R.A. 829; Fox v. Buffalo 
Park, 47 N.Y.S. 788, 21 App.Div. 321 
{aff 57 N.E. 1109, 163 N.Y. 559]; Gal- 
lin v. Polo Grounds Athletic Club, 214 
N.Y.S. 182, 126 Mise. 550; Redmond 
v. National Horse Show Ass’n of 
America, 138 N.Y.S. 364, 78 Misc. 383; 
Weiner v. Scherer, 117 N.Y.S. 1008, 64 
Mise. 82. 


N.C.—Smith v. Cumberland County 
Agr. Society, 79 S.E. 632, 163 N.C. 346, 
Ann.Cas.1915B 544, 


Pa.—Durning v. Hyman, 133 A. 568, 
286 Pa. 376, 53 A.L.R. 851; Sellmer v. 
Ringling, 62 Pa.Super. 410. 


Wash.—Wodnik v. Luna Park 
Amusement Co., 125 P. 941, 69 Wash. 
638, 42 L.R.A.N.S. 1070. 
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not contract against unknown defects not discover- 
able by ordinary or reasonable means.*® 


[§ 49] C. Degree of Care Required—l. In Gener- 
al. While the proprietor of a place of public amuse- 
ment is held to a stricter accountability for injuries 
to patrons than owners of private premises,?° the 
general rule subject to a well defined exception?+ 
is that the care required of him in putting and keep- 
ing the premises, appliances, and amusement de- 


Eng.—Francis v. Cockrell, L.R. 5 
Q.B. 501. 


Ont.—Stewart v. Cobalt Curling & 
Skating Ass’n, 19 Ont.L. 667, 14 Ont. 
W.R. 171, 1063. 


“While it is undoubtedly true in 
ordinary cases in the leasing of build- 
ings that there is no implied war- 
ranty on the part of the lessor that 
the buildings are fit and safe for the 
purposes for which they are leased, 
the rule is different in regard to 
buildings and structures in which 
public exhibitions and entertainments 
are designed to be given, and for ad- 
missions to which the lessors direct- 
ly or indirectly receive compensation. 
In such cases the lessors or owners of 
the buildings or structures hold out 
to the public that the structures are 
reasonably safe for the purposes for 
which they are let or used, and im- 
pliedly undertake that due care has 
been exercised in the erection of the 
buildings.” Fox vy. Buffalo Park, 47 
N.Y.S. 788, 792, 21 App.Div. 321 [aff 
57 N.E. 1109, 163 N.Y. 559]. 


[a] Rule applied in the case of: 
(1) Theater seats. Durning v. Hy- 
man, 133 A. 568, 286 Pa. 376, 53 A.L.R. 
851. (2) Benches. Scott v. Uni- 
versity of Michigan Athletic Assoc., 
116 N.W. 624, 152 Mich. 684, 125 Am. 
S.R. 428, 17 L.R.A.N.S. 234, 15 Ann. 
Cas. 515 [motion den 117 N.W. 729, 


154 Mich. 328]; Gallin v. Polo 
Grounds Athletic Club, 214 N.Y.S. 
182, 126 Misc. 550. (3) Slides. Sul- 


livan v. Detroit & Windsor Ferry Co., 
238 N.W. 221, 255 Mich. 575. 


19. Sullivan v. Detroit & Windsor 
Ferry Co., supra; Scott v. University 
of Michigan Athletic Ass’n, 116 N.W. 
624, 152 Mich, 684, 17 L.R.A. 234, 125 
Am.S.R. 423; Durning v. Hyman, 133 
A. 568, 286 Pa. 376, 53 A.L.R. 851; 
Sellmer v. Ringling, 62 Pa.Super, 410; 
Francis v. Cockrell, L.R. 5 Q.B. 501; 
Stewart v. Cobalt Curling & Skating 
riper 19 Ont.L. 667, 14 Ont.W.R. 171, 


20. Welsh v. Jefferson County Agr. 


- Soc., 236 N.W. 331, 121 Neb. 166. 


21. See infra § 52. 


22. U.S.—Lyman v. Knickerbocker 
Theatre Co. of Washington, 5 F.(2d) 
538, 55 App.D.C. 323; Sebeck v. Platt- 
deutsche Volksfest Verein, 124 F,. 11, 
59 C.C.A. 531 [cert den 24 S.Ct. 858, 
194 U.S. 634, 48 L.Ed. 1160]. 


Conn.—Firszt v. Capitol Park Re- 
alty Co., 120 A. 300, 98 Conn. 627, 29 
A.LAR. 17; Godfrey v. Connecticut 
Co., 118 A. 446, 98 Conn. 63. 


Ga.—Moone v. Smith, 65 S.H, 712, 
6 Ga.App. 649. 


Ill.—Dire v. Balaban and Katz, Inc., 
241 Ill.App. 199. 


Ind.—Valentine Co. yv. Sloan, 101 N. 
E. 102, 53 Ind.App. 69. 


Iowa.—Clark v. Monroe County 
Fair Ass’n, 212 N.W. 163, 208 Iowa 
1107; Williams v. Mineral City Park 
Assoc., 128 Iowa 32, 102 N.W. 783, 111 
Am.S.R. 184, 1 L.R.A.N.S. 427. 


Ky.—Park Circuit & Realty Co. v. 
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the contrary.? 


Ringo’s Guardian, 46 S.W.(2d) 106, 
242 Ky. 255. 


Me.—Cloutier v. Oakland Park 


Amusement Co., 152 A. 628, 129 Me.’ 
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iN 
Mass.—Schofield v. Wood, 49 N.E. 
636, 170 Mass. 415, 64 Am.S.R. 323, 
40 L.R.A. 345. 


Mich.—Jacobs v. Hagenbeck-Wal- 
lace Shows, 164 N.W. 548, 198 Mich. 
73, L.R.A.1918A 504. 


Minn.—Klaman vy. Hitchcock, 231 N. 
W. 716, 181 Minn. 109; Wells v. Min- 
neapolis Baseball & Athletic Ass’n, 
142 N.W. 706, 122 Minn. 327, 46 L.R.A. 
N.S. 606, Ann.Cas. 1914D 922. 


Mo.—Nephler v. Woodward, 98 S.W. 
488, 200 Mo. 179; Murphy v. Winter 
Garden & Ice Co., (App.) 280 S.W. 
444; Crane v. Kansas City Baseball & 
Exhibition Co., 153 S.W. 1076, 168 Mo. 
App. 301; Murrel v. Smith, 133 S.W. 
76, 152 Mo.App. 95; King v. Ringling, 
130 S.W. 482, 145 Mo.App. 285. 


Mont.—Brown v. Columbia Amuse- 
ment Co., 6 P.(2d) 874; Henroid v. 
Gregson Hot Springs Co., 158 P. 824, 
52 Mont. 447; Phillips v. Butte Jockey 


‘Club & Fair Ass’n, 127 P. 1011, 46 


Mont. 338, 42 L.R.A.N.S. 1076. 
Neb.—Welsh v. Jefferson County 


nee Soc., 236 N.W. 321, 121 Neb. 
N.Y.—Barrett v. Lake Ontario 


Beach Improvement Co., 66 N.E. 968, 
174 N.Y. 310; Heath v. Metropolitan 
Exhibition Co., 11 N.Y.S. 357, 58 Hun 
604; Esposito v. St. George Swim- 
ming Club, 255 N.Y.S. 794, 143 Misc. 
15; Dunning v. Jacobs, 36 N.Y.S. 453, 
15 Misc. 85. 


N.C.—Hallyburton vy, Burke County 
Fair Ass’n, 26 S.H. 114, 119 N.C. 526, 
38 L.R.A. 156. — 


Or.—Curtis v. Portland Baseball 
Club; 2.79).P)277,.1380 Or, 93, 


Pa.—Lausterer v. Dorney Park 
Coaster Co., 100 Pa.Super. 33. 


Tex.—Wichita Falls Traction Co. v. 
Adams, 183 S.W.. 155, 107 Tex. 612; 
eva v. Cooper, (Civ.App.) 142 S. 


Utah.—Larkin v. Saltair Beach Co., 
83 P. 686, 30 Utah 86, 116 Am.S.R. 818, 
3 L.R.A.N.S. 982, 8 Ann.Cas. 977, 


Wash.—Greene v. Seattle Athletic 
Club,-111 P, 157, 60 Wash. 300, 32 
L.R.A.N.S. 713. 


Wis.—Phillips v. Wisconsin State 
Agricultural Society, 19 N.W. 377, 60 
Wis. 401. 


Compare Linthicum vy. Truitt, 80 
A. 245, 25 Del. 338 (one operating a 
merry-go-round, to which the public 
is invited to ride for hire, must. pro- 
vide a safe vehicle, machinery, ap- 
pliances, guards, and approaches, and 
must use great care, diligence, and 
skill in managing and operating the 
Same, and wise precaution, to protect 
patrons from injury). : 


23. See infra § 51. 
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vices in reasonably safe condition is ordinary or 
reasonable care only,?? although, while as elsewhere 
shown, there are a limited number of decisions to 


[§ 50] 2. Not Insurer. The courts have uniform- 
ly held that the proprietor of a theater or other 
place of public amusement is not an insurer of the 
safety of his patrons,?4 and does not contract that 
there were no unknown defects not discoverable by 


24. Ala.—Birmingham Amuse- 
ment Co. v. Norris, 112 So. 6338, 216 
Ala. 138, 53 A.L.R. 840. 


Conn.—Godfrey v. Connecticut Co., 
118 A. 446, 98 Conn. 63; Bernier v. 
Woodstock Agr. Society, 92 A. 160, 
88 Conn. 558; Glynn v. Lyceum 
Theatre Co., 87 A. 796, 87 Conn. 237. 


Ill.—Dire v. Balaban & Katz, Inc., 
241 Ill.App. 199; Bertalot v. Kinnare, 
72 Ill.App. 52. : 


Iowa.—Clark v. Monroe County 
Fair Ass’n, 212 N.W. 163, 203 Iowa 
1107. 


Kan.—Swan v. Riverside Bathing 
Beach Co., 294 P. 902, 132 Kan. 61. 


Ky.—Park Circuit & Realty Co. v. 
Ringo’s Guardian, 46 S.W.(2d) 106, 
244 Ky. 255. 


La.—Givens v. De Soto Bldg. Co., 
100 So. 534, 156 La. 377. 


Me.—Cloutier v. Oakland Park 
Amusement Co., 152 A. 628, 129 Me. 
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Md.—Carlin v. Smith, 130 A. 340, 
148 Md. 524, 44 A.L.R.. 1938; New 
Theatre Co. v. Hartlove, 90 A. 990, 
123 Md. 78. 


Mich.—Jacobs v. Hagenbeck-Wal- 
lace Shows, 164 N.W. 548, 198 Mich. 
73, L.R.A.1918A 504; Scott v. Uni- 
versity of Michigan Athletic Assoc., 
116 N.W. 624, 152 Mich. 684, 17 L.R.A. 
N.S. 234, 125 Am.S.R. 423, 15 Ann.Cas. 
515 [motion den 117 N.W. 729, 154 
Mich. 328]; Knottnerus v. North Park 
St. R. Co., 53 N.W. 529, 93 Mich. 348, 
17 L.R.A. 726. 


Minn.—Wells v. Minneapolis Base- 
ball & Athletic Ass’n, 142 N.W. 706, 
122 Minn. 327, 46 L.R.A.N.S. 606, Ann. 
Cas.1914D 922. 


Mo.—Berberet v. Electric Park 
Amusement Co., 3 S.W.(2d) 1025, 319 
Mo. 275, 61 A.L.R. 1269; Edling v. 
Kansas City Baseball & Exhibition 
Co., 168 S.W. 908, 181 Mo.App. 327; 
Crane v. Kansas City Baseball & Ex- 
hibition Co., 153 S.W. 1076, 168 Mo. 
App. 301. 


Mont.—Brown v. Columbia Amuse- 
ment Co., 6 P.(2d) 874; Phillips v. 
Butte Jockey Club & Fair Ass’n, 127 
ef eae 46 Mont. 338, 42 L.R.A.N.S. 

76. 


Neb.—Welsh v. Jefferson County 
ih Soc., 236 N.W. 331, 121 Neb. 


N.J.—Rom v. Huber, 108 A. 361, 93 
N.J.Law 366 [aff 109 A. 504, 94 N.J. 
Law 258]. 


N.Y.—O’Toole v. Thousand Island 
Park Ass’n, 200 N.Y.S. 502, 206 App. 
Div. 31; Levy v. Jacobs, 228 N.Y.S. 
229, 131 Misc. 824; Dunning v. Ja- 
cobs, 36 N.Y.S. 458, 15 Mise. 85. 


N.C.—Smith v. Cumberland County 
Agr. Society, 79 S.E. 632, 163 N.C. 
346, Ann.Cas.1915B 544. 


Okl.—Sand Springs Park v. Schra- 
Pee 198 P. 988, 82 Okl. 244, 22 A.L.R. 


Or.—Curtis v. Portland Baseball 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 50-53] 


the use of ordinary means.?5 


[§ 51] 3. Care Required of Common Carrier—a. 
If Where there are a few decisions 
which either actually or apparently have reached a 
contrary conelusion,?® the weight of authority is to 
the effect that proprietors of places of public amuse- 
ment are not held to the rule of strict responsibil- 
ity imposed on common carriers for the safety of 
passengers ;*" but as already shown, the degree of 
care required of them in safeguarding their patrons 
is ordinary or reasonable care only.?8 


[§ 52] b. Exception to Rule. There are, however, 
a number of decisions which recognize an exception 
to this rule in the case of inherently dangerous de- 
vices and which hold that the proprietor must, like 


General Rule. 
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the safety of his patrons consistent with the prac- 


type.?? 


prudent man.?4 


a common earrier, use the highest degree of care for 


Club, 279 P. 277, 1380 Or. 93; -John- 
son v. Hot Springs Land & Improve- 
ment Co, 148 -B.1137, 76 Or.-333. 


Pa.—Durning v. Hyman, 133 A. 568, 
286 Pa. 376, 53 A.L.R. 851; Sellmer 
v. Ringling, 62 Pa.Super. 410. 


Tex.—Dalton v. Hooper, (Civ.App.) 
168 S.W. 84; Levinski v. Cooper, (Civ. 
App.) 142 S.W. 959. 


Eng.—Cox v. Coulson, [1916] 2 K. 
B. 177; Francis v. Cockrell, L.R. 5 
Q.B. 601. 


Compare dictum in Shankland v. 
Morris & Castle Shows, Inc., 4 La. 
App. 326, 329 (‘‘When one operates 
an amusement device which is inher- 
ently dangerous, he becomes an insuE- 
er of the safety of the person using 
the device’’). 


25. Scott v. University of Michi- 
gan Athletic Ass’n, 116 N.W. 624, 152 
Mich. 684, 125 Am.S.R. 423, 17 L.R.A. 

N.S. 234. 


26. Kehoe v. Central Park Amuse- 
ment Co., 52 F.(2d) 916; Southern 
Amusement Corporation v. Summers, 
- 129 So. 489, 23 Ala.App. 595; Lonatro 

v. Palace Theatre Co., 5 La.App. 386. 


[a] Thus (1) it has been held er- 
ror, in an action for injuries to a 
patron of a public amusement park, to 
refuse an instruction that “‘the-owner 
of a place of public entertainment is 
bound to use the utmost degree of 
diligence and care to keep the prem- 
ises safe for public use.” Kehoe v. 
Central Park Amusement Co., 52 F. 
(2d) 916, 918. (2) “Theatres may be 
compared to innkeepers and as such 
are liable in the same manner as car- 
riers.” Lonatro v. Palace Theatre 
Co., 5 La.App. 386, 387. (3) In an ac- 
tion for injuries on a pleasure device 
in an amusement park, an instruction 
that ‘‘the operator of a park is not 
held to that high degree of care and 
diligence with respect to safety of 
patrons who enter the park as is re- 
quired of common carriers in carry- 
ing passengers, and that he is only 
required to exercise reasonable care 
with respect to the safety of the 
places provided for the patrons,’”’ was 
held erroneous and properly refused. 
Southern Amusement Corporation v. 
Summers, 129 So. 489, 23 Ala.App. 
595. 


27... Firszt v. Capitol Park Realty 
120. Av 300,98 Conn.» 627, .29 
ALR. 17; Williams v. Mineral 
City Park, Ass’n, 102 N.W. 783, 128 
Iowa 32, 111 Am.S.R. 184, 1 L.R. 
A.N.S. 427, 5 Ann.Cas. 924; Phillips 
v. Butte Jockey Club & Fair Ass’n, 
127 P. 1011, 46 Mont. 338, 42 L.R.A. 
N.S. 1076; Lausterer v. Dorney Park 
Coaster Co., 100 Pa.Super. 33. 


[a] In support of this rule it has 


been said that (1) “there is not any- 
thing whatever in the situation of 
the parties to warrant the conclusion 
that the same measure of duty is de- 
manded. The passenger on board a 
car of a rapidly moving train entirely 
under the management and control 
of the railway officials finds himself 
utterly helpless. He cannot direct 
the action of the engineer, conductor, 
train dispatcher, or other officials op- 
erating the train. He cannot with 
safety leave the train while it is in 
motion. He has no option except to 
chose between jumping from the 
train while in motion, and thus in- 
viting on the one hand, or awaiting 
the result of impending accident on 
the other; and it is because of the 
unequal opportunities of the passen- 
ger and the carrier officials, as well 
as the inherent risk in the business, 
that the law exacts of the carrier the 
highest degree of care.” Phillips v. 
Butte Jockey Club & Fair Ass’n, 127 
P. 1011, 46 Mont. 338, 345, 42 L.R.A. 
N.S. 1076. (2) “It would require too 
much ingenuity to adjust the law of 
bailments to the implied contract 
which arises between the proprietor 
of a place of public amusement and 
the visitor who attends such place 
upon the proprietor’s invitation; and 
the undertaking of such a proprietor 
is not so similar to that of a com- 
mon carrier of passengers as to call 
for an application of the same rule 
of responsibility.” Williams v. Min- 
eral City Park Ass’n, 102 N.W. 783, 
784, 128 Iowa 32, 111 Am.S.R. 184, 1 L. 
R.A.N.S. 427, 5 Ann.Cas. 924. 


28. See supra § 49. L 
29. See cases infra notes 30-32. 


30. Best Park & Amusement Co. v. 
Rollins, 68 So. 417, 192 Ala. 534, Ann. 
Cas.1917D 929; O’Callaghan v. Dell- 
wood Park Co., 89 N.E. 1005, 1007, 
242 Ill. 336, 26 L.R.A.N.S. 1054, 134 
Am.S.R. 331, 17 Ann.Cas. 407; Bibeau 
v. Fred W. Pearce Corporation, 217 
N.W. 374, 376, 173 Minn. 331; Sand 
Springs Park v. Schrader, 198 P. 983, 
82 Okl. 244, 22 A.L.R. 593. 


“The rule which subjects the roller 
coaster and the common carrier to 
the same degree of care rests upon 
principle and is supported by _a sound 
public policy.” Bibeau v. Fred W. 
Pearce Corporation, supra. 


“The argument of appellant that 
the character of this scenic railway 
was of itself notice of the danger to 
its passengers; that its presence and 
opération involved no danger to those 
who kept away from it; that in this 
regard it differed from steam or elec- 
tric railways or passenger elevators 
in buildings; and that therefore such 
a railway should not be held a com- 
mon carrier—does not appeal to us. 
Should the motive which causes a 


tical operation of his business.?° 
ple has frequently been applied in respect of such 
amusement devices as scenic railways or roller coast- 
ers,*° merry-go-rounds,?! and amusements of like 


And this princi- 


[§ 53] D. What Constitutes Ordinary or Reason- 
able Care—1. In General. 
been declared that the proprietor of a theater or 
other place of public amusement, in order to bring 
himself within the requirement of the general rule 
heretofore stated,?? must exercise that degree of 
care which, under the same or similar cireumstanc- 
es, would be exercised by an ordinarily careful or 


It has very generally 


However, ordinary or reasonable 


person to take passage make any dif- 
ference as to the degree of responsi- 
bility with which the carrier is charg- 
ed? Passenger elevators are frequent- 
ly operated in buildings in order to 
convey persons to some vantage point 
where they can overlook a great city 
or some other object of interest, and 
trips on electric cars are often made 
solely for pleasure.” O’Callaghan v. 
Dellwood Park Co., supra. 


31. Arndt v. Riverside Park Co., 
259 Ill.App. 210. 


32. Tennessee State Fair Ass’n v. 
Hartman, 183 S.W. 735, 134 Tenn. 159 
(ocean wave). 


33. See supra §§ 46, 49. 


34. U.S.—Lyman v. Knickerbocker 
Theatre Co. of Washington, D. C., 5 
F.(2d) 538, 55 App.D.C. 323; Sebeck 
v. Plattdeutsche Volksfest Verein, 
124 F. 11, 59 C.C.A. 531 [cert den 24 
S.Ct. 858, 194 U.S. 634, 48 L.Ed. 1160]. 


Conn.—Firszt v. Capitol Park Real- 
a gS se A. 300, 98 Conn. 627, 29 A. 


Me.—Cloutier v. Oakland Park 
gauerment Co., 152 A. 628, 129 Me. 
454, 


Minn.—Klaman v. Hitchcock, 231 
N.W. 716, 181 Minn. 109; Mingo v. 
Extrand, 230 N.W. 895; Wells v. Min- 
neapolis Baseball & Athletic Ass’n, 
142 N.W. 706, 122 Minn. 327, 46 L.R.A. 
N.S. 606, Ann.Cas.1914D 922. 


Mo.—Murphy v. Winter Garden & 
Ice Co., (App.) 280 S.W. 444; King 
v. Ringling, (App.) 130 S.W. 482. 


Neb.—Brotherton v. Manhattan 
Beach Improvement Co., 67 N.W. 479, 
yout 563, 58 Am.S.R. 709, 33 L.R.A. 

N.Y.—Barrett v. Lake Ontario 
Beach Improvement Co., 66 N.E. 968, 
174 N.Y. 310; Esposito v. St. George 
Swimming Club, 255 N.Y.S. 794, 143 
Misc. 15. 


Ohio.—Hspel v. Cincinnati Walnut 
Theater Amusement Co., 152 N.E. 684, 
20 OhioApp. 470. : 


Or.—Curtis v. Portland Baseball 
Club, 279 P. 277, 130 Or. 93. 


Pa.—Lausterer v. Dorney Park 
Coaster Co., 100 Pa.Super. 33. 


Tex.—Stokes v. Commercial Realty 
Co. of San Antonio, (Civ.App.) 25 S. 
W.(2d) 186. 


Wash.—Greene v. Seattle Athletic 
Club, 111 P. 157, 60 Wash. 300, 32 L. 
R.A.N.S, 713. 

Compare Frear v. Manchester Trac- 
tion, Light & Power Co., 139 A. 86, 
83 N.H. 64, 61 A.L.R. 1280 (the stand- 
ard of due care is the care exercised 
by the average man and not that of 
a cautious and prudent man). 
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care is always a relative .term,®® and no absolute 
test can be given as to what constitutes the exercise 
thereof by a proprietor of a place of public amuse- 
ment.2¢ This is necessarily so for the reason that 
due or ordinary care varies with the situation and 
circumstances in each particular ease,?7 although 
the standard of care remains the same.** Care must 
be exercised to make the place of amusement as safe 
as is reasonably consistent with the practical op- 
eration thereof,?® and be reasonably adapted to 
exhibitions given, the amusements offered, the places 
to which patrons resort,*° and also, in some eases, 
to the customary conduct of spectators of such ex- 
hibitions.*! The care must be proportionate to the 
danger known or reasonably to be apprehended,*? 
and commensurate with the circumstances and risk 
of the situation, to protect patrons against injury.** 
The greater the known or real apprehended danger, 
the greater the care required.44 And in ease of 
amusement devices which are inherently dangerous, 
the standard of ordinary or reasonable care requires 
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Ohio.—Cincinnati Baseball-Club Co. 
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the exercise of a high degree of care.*® 


Care fer safety of children. So, as regards chil- 
dren who have not reached an age where they are 
able to understand; appreciate, and avoid danger 
incident to the premises or to an amusement device 
to which they are invited, ordinary eare should in- 
clude the taking of precautions to protect them, 
which would not be necessary in the ease of adults 
or older children.*® 


[§ 54] 2. Precauticns Essential—a. In General. 
The kind and extent of precautions requisite to the 
exercise of ordinary care by the propr.etor of a 
theater or other place of amusement, of necessity, 
varies and depends upon the conditions and circum- 
stances of the particular amusement and its use.*7 


[§ 55] b. Dangers Guarded Against. The proprie- 
tor of a theater or other place of public amusement 
is bound to guard against dangers that could reason- 
ably be anticipated and averted by the exercise of 
ordinary care,** and to furnish adequate appliances 


(Mont.) 6 P.(2d) 874; Henroid_ v. 
Gregson Hot Springs Co., 158 P. 824, 
52 Mont. 447; Wichita Falls Traction 
Co. v. Adams, 183 S.W. 155, 107 Tex. 


35. Murphy v. Winter Garden & 
Ice Co., (Mo.App.) 280 S.W. 444: |] N.H. 64, 61 A.L.R. 1280. 
Greene v. Seattle Athletic Club, 111 
Pig at 60 Wash. 300, 32 L.R.A.N.S. y, uno, 147 N.E. 86, 112 OhioSt. 175, 
86. Nordgren v. Strong, 149 A. 201, : 


110 Conn. 593. 


37. Nordgren v. Strong, supra; 
Klaman v. Hitchcock, 231 N.W. 716, 
181 Minn. 109; Mingo v. Extrand, 230 
N.W. 895, 180 Minn. 395. 


SS. Klaman v. Hitchcock, 231 N.W. 
716, 181 Minn. 109; Mingo v. Extrand, 
230 N.W. 895, 180 Minn. 395. 


39. Dire v. Balaban & Katz, Inc., 
241 IllApp. 199: Valentine Co. v. 
Sloan, 101 N.E. 102, 53 Ind.App. 69; 
Rutherford v. Academy of Music, 87 
Pa.Super. 355; Hollenbaek v. Clem- 
mer, 119 P. 1114, 66 Wash. 565, 37 L. 
R.A.N.S. 698. 


4). Schofield v. Wood, 49 N.E. 636, 
170 Mass. 415; Berberet v. Electric 
Park Amusement Co., 3 S.W.(2d) 1025, 
319 Mo. 275, 61 A.L.R. 1269. 


41. Schofield v. Wood, 49 N.E. 636, 
170 Mass. 415; Berberet v. Electric 
Park Amusement Co., 3 S.W.(2d) 1025, 
319 Mo. 275, 61 A.L.R. 1269. 


42. Mingo v. Extrand, 230 N.W. 
895, 180 Minn. 395. 
43. Fla.—Turlington  v. Tampa 


Electric Co.. 56 So. 696, 62 Fla. 398, 
38 L.R.A.N.S, 72, Ann.Cas.1913D 12138. 


Me.—Brown v. Rhoades, 137 A. 58, 
126 Me. 186, 53 A.L.R. 834. 


Mich.—Jacobs v. Hagenbeck-Wal- 
lace Shows, 164 N.W. 548, 198 Mich. 
73, L.R.A.1918A 504. 


Minn.—Klaman v. Hitchcock, 231 N. 
W. 716, 181 Minn. 109; Mingo v. Ex- 
trand, 230 N.W. 895, 180 Minn. 395. 


Mo.—Berberet v. Electric Park 
Amusement Co., 3 S.W.(2d) 1025, 319 
Mo. 275, 61 A.L.R. 1269; Murphy v. 
Winter Garden & Ice Co., (App.) 280 
S.W. 444; Crane v. Kansas City Base- 
ball & Exhibition Co., 153 S.W. 1076, 
168 Mo.App, 301; Murrel v. Smith, 
133 S.W. 76, 152 Mo.App. 95; King v. 
eVneling, 130 S.W. 482, 145 Mo.App, 


Mont.—Brown v. Columbia Amuse- 
ment Co., 6 P.(2d) 874; Henroid v. 
Gregson Hot Springs Co., 158 P. 824, 
52 Mont. 447. 


N.H.—Frear v. Manchester Trac- 


Or.—Curtis vy. Portland Baseball 
Club, 279 P. 277, 130 Or. 93. 


Pa.—Lausterer  v. Dorney Park 
Coaster Co., 100 Pa.Super. 33. 


“Being in the business of providing 
public entertainment for profit, it was 
bound to exercise care commensurate 
with the circumstances of the situ- 
ation to protect patrons against in- 
jury.’’ Cincinnati Baseball Club Co. 
v. Eno, supra. 


[a] Thus it has been held that a 
ferris wheel operator’s purchase of 
a standard device was no defense to 
an action for injuries from the break- 
ing of an axle, it being his duty to 
obtain expert advice and investigate 
as to whether the axle was sufficient. 
Frear v. Manchester Traction, Light 
& Power Co., 189 A. 86, 83 N.H. 64, 
61 A.L.R. 1280. 


[b] Conversely, if the proprietor 
uses a measure of care and diligence 
proportionate to the occasion, its pos- 
sibilities, and dangers, he has fulfilled 
his legal duty. Firszt v. Capitol Park 
Realty Co., 120 A. 300, 98 Conn. 627, 
29 A.L.R. 17. 


44. Conn.—Firszt v, Capitol Park 
Realty Co., supra. 


Minn.—Mingo v. Extrand, 230 N.W. 
895, 180 Minn. 395. 


N.H.—Frear v. Manchester Trac- 
tion, Light & Power Co., 139 A. 86, 
83 N.H. 64, 61 A.L.R. 1280. 


N.Y.—Reinzi v. 
101, 252 N.Y. 97. 


Pa,—Lausterer v. Dorney Park 
Coaster Co., 100 Pa.Super. 33. 


[a] Thus ordinary care requires 
more, and more exact, supervision in 
the use of an aeroplane swing than 
obtains in the case where there is 
little or no element of danger involy- 
ed in any given device. Firszt v. Cap- 
itol Park Realty Co., 120 A. 300, 98 
Conn. 627, 29 A.L.R. 17. 


45. Reinzi v. Tilyou, 169 N.E. 101, 
252 N.Y. 97, 


46. Swan vv. Riverside Bathing 
Beach Co., 294 P. 902, 132 Kan. 61; 
Brown v. Columbia Amusement Co., 


Tilyou, 169 N.E. 


612. 


47. Brown v. Rhoades, 137 A. 58, 
126 Me. 186, 53 A.L.R. 834. And see 
infra §§ 55-59. 


48. Ill.—Decatur Amusement Park 
Co. v. Porter, 137 Ill.App. 448. 


Me.—Thornton v. Maine State 
Agricultural Society, 53 A. 979, 97 Me. 
108, 94 Am.S.R. 488. 


Mich.—Jacobs v. Hagenbeck-Wal- 
lace Shows, 164 N.W. 548, 198 Mich. 
73, L.R.A.1918A 504. 


Mo.—Hollis v. Kansas City, Mo., 
Retail Merchants’ Ass’n, 103 S.W. 32, 
205 Mo. 508, 14 L.R.A.N.S. 284; Mur- 
rel v. Smith, 133 S.W. 76, 152 Mo. 
App. 95. 


N.Y.——Tantillo v. Goldstein Bros. 
Amusement Co., 162 N.E. 82, 248 N.Y. 
286; Barrett v. Lake Ontario Beach 
Improvement Co., 66 N.E. 968, 174 N. 
Y. 310, 61 L.R.A. 829; Arnold v. State, 
148 N.Y.S. 479, 163 App.Div. 253; Es- 
posito v. St. George Swimming Club 
255 N.Y.S. 794, 143 Mise. 15; Red- 
mond v. National Horse Show Ass'n 
HE ELAS es 138 N.Y.S. 364, 78 Misc. 


N.C.—Smith v. Cumberland County 
ree Society, 79 S.E. 632, 163 N.C. 


. 


Wis.— Wills v. Wisconsin-Minneso- 
ta Light & Power Co., 205 N.W. 556, 
187 Wis. 626; Pennell v. Rumely 
eyoeuets Co., 149 N.W. 769, 159 Wis. 

oO. 

[a]. Failure to provide gnard rails. 
—If defendant, exhibiting machinery 
in operation at a fair, should reason- 
ably have anticipated that injury 
might probably result to some per- 
son exercising ordinary care if guard 
rails were not provided for the steps 
of the viewing platform, it was neg- 
ligent in failing to provide them, and 
is liable to a person who, without 
fault on his part, was injured by rea- 
son of the lack of such rails. Pen- 
nell v. Rumely Products Co., 149 N.W. 
769,/159 Wis. 195. 


[b] Emergency devices.—In ma- 
chines designed to move or carry peo- 
ple whose safety depends wholly on 
the sufficiency of the machine itself 
and on the precautions which are tak- 
en to provide for a breakdown or for 


Yor later cases, developments and changes in the law see Annotations; same title and section number, 
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for the prevention of injuries which might be an- 
ticipated from the nature of the performance, *® 
and this is so although the precise injury could not 
have been foreseen."° On the other hand, failure to 
anticipate and guard against dangers which are im- 
probable and could not reasonably be anticipated 
is not negligence.®! It has been held, however, that 
the fact that the accident resulting in the injury was 
an unusual one will not exonerate the proprietor 
from liability where the act causing the injury is 
both negligent and willful.®? 


[§ 56] c. Lighting. Ordinary or reasonable care 
on the part of a proprietor of a theater or moving 
picture theater to keep the premises in a reasonably 
safe condition®® requires the exercise of reasonable 


care in lighting the aisles, stairways, ete.;°4 and. 


this is such lighting as an ordinarily prudent person 
would have furnished under the same or similar cir- 
cumstaneces,®> that is to say, taking into considera- 
tion the purpose for which the theater was used and 
having due regard for the safety of patrons.5® In 
applying the foregoing principles, it has apparently 
been held without qualification in one decision that, 
where a moving picture theater is not kept darker 
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than is reasonably necessary for the exhibition, one 
who sustains injuries while stepping off a platform 
on which seats were arranged several inches above 
the aisle has no cause of action therefor;>7 and 
in other decisions it has been held that, inasmuch 
as it is necessary to keep the moving picture in semi- 
darkness for the purpose of exhibition, if there is 
sufficient light to enable a patron to find his way 
along the aisles, negligence cannot be predicated on 
failure to provide floor or other lights sufficient to 
show that the platform on which the seats are ar- 
ranged is above the aisle,°® or on failure to furnish 
an usher to guide and assist a patron to a seat,®® 
and if, in consequence, a patron sustains injuries by 
tripping on the platform or by falling from it while 
trying to step down into the aisle, he cannot recov- 
er.°° On the other hand, it has been held that it 
cannot be said as a matter of law that the mainte- 
nance in a moving picture show, sufficiently dark- 
ened for the purposes of the exhibition, of a platform 
on which seats are arranged several inches above 
the aisle without lighting the place at which a step- 
off occurs is or is not negligence, but the question 
is one for the determination of the jury.°t And in 
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want of care by the operator of the 
machine, negligence arises when any 
of these safeguards are omitted, and 
the jury, having found that plaintiffs 
were injured because of the failure 
of defendant to supply emergency de- 
vices, the judgment founded on that 
verdict ought not to be disturbed. 
Balne v. Sunnyside Amusement Co., 
Ltd., [1931] Ont. 549, [1931] 4 Dom. 


fie] Tent shows; provisions 
against ordinary storms.—The propri- 
etor of a tent show is bound to an- 
ticipate, in erecting his tent, the ordi- 
nary and usual storms of the season 
and latitude and its probable conse- 
quences. Jacobs v. Hagenbeck-Wal- 
lace Shows, 164 N.W. 548, 198 Mich. 
73, L.R.A.1918A 504. 


{[d] Automobile races; accidents 
obviously likely to happen.—Where 
automobile races were held on the 
state fair race track which was circu- 
lar in form, and the terrific speed of 
the machines tended to make them 
leave the track, it was negligence to 
permit racing cars to be driven in 
excess of a mile a minute where spec- 
tators on the sides of the track were 
protected only by a flimsy wooden 
fence, since, in these circumstances, 
it was obvious that accidents were 
likely to happen. Arnold vy. State, 
148 N.Y.S. 479, 163 App.Div. 253. 


49. Thompson v. Lowell, etce., St. 
R. Co., 49 N.E. 913, 170 Mass. 577, 64 
Am.S.R. 323, 40 L.R.A. 345. 


50. Brown v. Rhoades, 137 A. 58, 
126 Me. 186, 53 A.L.R. 834. 


“It was not necessary that the de- 
fendant should have had notice of the 
particular method in which an acci- 
dent would occur, if the possibility 
of an accident was clear to the ordi- 
nary prudent eye.’ Esposito v. St. 
George Swimming Club, Inc., 255 N. 
Y.S. 794, 800, 143 Misc. 15. 


51. U.S.—Denver Park & Amuse- 
ment Co. v. Pflug, 2 F.(2d) 961. 

Iowa.—Dahna v. Fun House Co., 
216 N.W. 262, 204 Iowa 922. 

La.—Givens v. De Soto Bldg. Co., 
100 So. 534, 156 La. 377. 


Me.—Thornton v. Maine State Agri- 
cultural Society, 53 A. 979, 97 Me. 
108, 119, 94 Am.S.R. 488. 


[62 C. J.—43] 


Mich.—Jacobs v. Hagenbeck-Wal- 
lace Shows, 164 N.W. 548, 198 Mich. 
73, L.R.A.1918A 504. 


Minn.—Wells v. Minneapolis Base- 
ball & Athletic Ass’n, 142 N.W. 706, 
122 Minn. 327, 46 L.R.A.N.S. 606, 
Ann.Cas.1914D 922. 


N.Y.—Dunning vy. Jacobs, 36 N.Y.S. 
453, 15 Misc. 85. 


Or.—Curtis v. Portland Baseball 
Club, 279 P. 277, 130 Or. 98. 


“Tt is not want of ordinary care in 
such case to fail to provide for the 
happening of contingencies which 
there is no reason whatever to ex- 
pect.” Thornton v. Maine State Agri- 
cultural Society, supra. 


“Granting that a prudent man 
must exercise some degree of fore- 
sight, nevertheless he is not required 
to foresee that something may hap- 
pen, when long experience fails to 
show any such happening before, un- 
less the circumstances are such that 
he should have known that the hap- 
pening was likely even though it had 
not yet occurred.” Givens v. De Soto 
Bldg. Co., 100 So. 534, 536, 156 La. 
377. 


[a] hus, where during the season 
sixty thousand persons, including 
children, used an:amusement device 
with no accident, except the one in 
which plaintiff was injured, the owner 
was not chargeable with negligence 


in failing to anticipate and provide 


against it. Denver Park & AmusSe- 
ment Co. v. Pflug, 2 F.(2d) 961. 


[b] Tent shows; provision against 
extraordinary storms.—The proprie- 
tor of a tent show is not required to 
provide against unusual or extraordi- 
narv storms. Jacobs v. Hagenbeck- 
Wallace Shows, 164 N.W. 548, 198 
Mich. 73, L.R.A.1918A 504. 


52. Marx v. Ontario Beach Hotel & 
Amusement Co., 105 N.E. 97, 211 N. 
Weesios 

53. See supra §§ 46, 49. 

54 Ill—-Gibbons v. Balaban & 
Katz Corporation, 242 Ill.App. 524. 

Mich.—Branch v. Klatt, 131 N.W. 
107, 165 Mich. 666. 

Mo.—Oakley v. Richards, 204 S.W. 
505, 275 Mo. 266. 


N.J.—Andre v. Mertens, 96 A. 893, 
88 N.J.Law 626. 


Ohio.—Espel v. Cincinnati Walnut 
Theater Amusement Co., 152 N.H. 684, 
20 OhioApp. 470 [error dism 150 N.E. 
757, 113 OhioSt. 713]. 


_Pa.—Rutherford v. Academy of Mu- 
Sic, 87 Pa.Super. 355. 


Negligence in lighting generally see 
Negligence § 297. 


55. Espel vy. Cincinnati Walnut 
Theater Amusement Co., 152 N.E. 684, 
20 OhioApp. 470; Rutherford v. Acad- 
emy of Music, 87 Pa.Super. 355. 

56. Espel v. Cincinnati Walnut 
Theater Amusement Co., 152 N.E. 684, 
20 OhioApp. 470 [error dism 150 N.E. 
757, 113 OhioSt. 713]. 


57. Rosston v. Sullivan, (Mass.) 
17y N.E. 173 [disappr Bass v. South- 
ern Enterprises, Inc., 123 S.E. 753, 32 
Ga.App. 399]; Oakley v. Richards, 204 
S.W. 505, 275 Mo. 266 [error dism 39 
S.Ct. 184 mem, 248 U.S. 541 mem, 63 
L.Ed. 411 mem]. 


58. Givens v. De Soto Bldg. Co., 


100 So. 534, 156 La. 377; Suggs v. 
Saenger Theaters, Inc., 130 So. 817, 
15 La.App. 142. 

59. Suggs v. Saenger Theatres, 


Ine., supra. 
60. See cases supra notes 54-59. 


61. Bass v. Southern Enterprises, 
Inc., 123 S.E. 753, 32 Ga.App. 399; Ma- 
gruder v. Columbia Amusement Co., 
292 S.W. 341, 218 Ky. 761; Oakley 
v. Richards, 204 S.W. 505, 275 Mo. 
266 [error dism 39 S.Ct. 134 mem, 248 
U.S. 541 mem, 63 L.Ed. 411 mem]; 
Bennetts v. Silver Bow Amusement 
Co., 211 P. 336, 65 Mont. 340. 


[a] In support of this view it has 
been said “in determining whether 
the premises are reasonably safe, re- 
gard must be had to the fact that the 
public come and go at any time, and 
that the proprietor should anticipate 
that they may arrive or depart when 
the lights are down, and to meet this 
situation the care required of him 
should be commensurate with the 
danger. The matter being one about 
which reasonable men might enter- 
tain an honest difference of opinion, 
we are unable to say as a matter of 
law that maintenance in the theater 
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an action for injuries sustained by reason of alleged 
negligence of a moving picture proprietor in failing 
sufficiently to light a stairway, it has been held a 
question for the jury to determine whether the light- 
ing was sufficient to make the premises as reasona- 
bly safe as was consistent. with the practical opera- 


tion of the theater.®? 


[§ 57] d. Warnings or Instructions. The propri- 
etors of places of public amusement are required to 
warn patrons of dangers, which to them are hidden 
and latent, but which are either known to the pro- 
prietors, or, in the exercise of reasonable care, could 
have been known or foreseen by them.** 
not their duty to warn patrons of obvious or known 
risks or dangers to which they voluntarily subject 


themselves.°4 


Instructions. Persons riding in an automobile de- 


of an unlighted step-off of four or 
five inches was not negligence, but 
are constrained to the view that the 
question should have been submitted 
to the jury.” Magruder v. Columbia 
Amusement Co., 292 S.W. 341, 342, 
OLS Key. 761. 


62. Rutherford v. Academy of 
Music, 87 Pa.Super. 355, 357. 


“Places in which plays, moving pic- 
tures, and certain other forms of en- 
tertainment are given must be made 
substantially dark during the exhibi- 
tion. But it is a matter of common 
knowledge that it is the practice of 
the proprietors of theaters and mov- 
in= picture establishments to protect 
patrons against this necessary dark- 
ness by equipping ushers with flash 
lights and requiring the ushers to as- 
sist the patrons when they enter such 
a place of entertainment when it is 
dark. The law required this defend- 
ant to do nothing unreasonable. Rea- 
sonable protection to plaintiff under 
all the circumstances is the measure 
of its.responsibility. Whether it per- 
formed its duty was a jury question.” 
Rutherford v. Academy of Music, 
supra. 


63. Conn.—Turgeon v. Connecticut 
Co., 80 A. 714, 84 Conn, 538. 


Fla.—Turlington v. Tampa Electric 
Co., 56 So. 696, 62 Fla. 398, 38 L.R.A. 
N.S. 72, Ann.Cas.1913D 1213. 


Me.—HEHasler v. Downie Amusement 
ea 133 A. 905, 125 Me. 334, 53 A.L.R. 
ie 


Mass.—Blanchette v. Union St. Ry., 
143 N.E. 310, 248 Mass. 407. 


Mich.—Jacobs v. Hagenbeck-Wal- 
lace Shows, 164 N.W. 548, 198 Mich. 
73, L.R.A.1918A 504. 


Mo.—Moordale v. Park Circuit & 
Realty Co., (App.) 41 S.W.(2d) 829; 


Mont.—Bennetts v. Silver Bow 
Amusement Co., 211 P. 336, 65 Mont. 
340 [foll Montague vy. Hanson, 99 P. 
1063, 88 Mont. 376]. 


N.Y.—Brister v. Flatbush Leasing 
Corporation, 195 N.Y.S. 424, 202 App. 
Div. 294; Roper v. Ulster County Ag- 
ricultural Society, 120 N.Y.S, 644, 136 
App.Div. 97. 


N.C.—Smith v. Cumberland County 
Agr. Society, 79 S.E. 632, 163 N.C. 346. 


Tenn.—Beaman vy. Grooms, 197 S.W. 
1090, 1388 Tenn. 320, L.R.A.1918B 305. 


[a] Balloon ascensions.—Failure 
to provide barriers or to give warning 
to patrons against going close to a 
balloon while it is being inflated for 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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vice who are unfamiliar with the operation thereof 
should be instructed in the method of operation.®® 


[§ 58] e. Inspection.** In order to safeguard 
their patrons, it is the duty of the proprietor of a 
theater or other place of public amusement to make 
proper inspection of his buildings, structures, ap- 
pliances, and amusement devices,®’ and if a defect 
which could have been discovered by a compliance 
with this requirement resulted in injury, he will be 
liable therefor,*® and it is of no consequence wheth- 
er the defect be. latent or apparent.®® 
in no way affected by the fact that an appliance 
was constructed with a large margin of safety.’° 
And the proprietor of a structure used for exhibi- 
tions is not relieved of the duty by a mere compli- 


This duty is 


ance with the demands of a bureau of building in- 


an ascension is negligence. Roper v. 
Ulster County Agricultural Society, 
120 N.Y.S. 644, 186 App.Div. 97; Smith 
v. Cumberland County Agr. Society, 
79 S.H. 632, 163 N.C. 346. 


[b] Bathing resorts.—The pro- 
prietor of a public bathing resort 
may be found to be negligent in fail- 
ing to place or properly maintain 
signs as to the dangerous depths of 
the water, or marks to indicate dan- 
ger to his’ patrons. Beaman  v. 
Grooms, 197 S.W. 1090, 138 Tenn. 320, 
L.R.A.1918B 305. 


[ec] Circus; ball game on grounds. 
—Due care on the part of the pro- 
prietor of a circus demands that pro- 
tection be furnished or due warning 
given of the incident dangers to a 
youthful spectator at a scrub ball 
game played on the circus grounds 
by employees using a tent stake for 
a bat. Easler v. Downie Amusement 
Co., 138 A. 905, 125 Me. 334, 53 A.L2R. 
847. 


[d] Slides or chutes.—Due care of 
the proprietor of an amusement re- 
sort requires a warning of the dan- 
gers incident to the use of a slide 
or chute leading to the water and 
used by bathers to slide or dive into 
the pond below. Blanchette v. Union 
St. Ry., 143 N.H, 310, 248 Mass. 407. 


[e] Punching bag.—Moordale v. 
Park Circuit and Realty Co., (Mo. 
App.) 41 S.W.(2d) 829. 


[f] Sufficiency of warning.—A 
pleasure resort proprietor operating 
a roller coaster, with signs posted 
directing passengers not to stand in 
the car, whose employees told a pas- 
senger to sit down, is not negligent, 
in an action for death of such pas- 
senger thrown from the car in round- 
ing acurve. State v. Glen Echo Park 
Coe 23s AS 5) 137 Mia cb2'9. 


§ ae generally see Negligence 
oO . 

64 Brown v. Rhoades, 137 A. 58, 
126 Me. 186; Sullivan v. Ridgway 
Construction Co., 127 N.E. 548, 236 
Mass. 75; Lumsden v. L. A. Thomp- 
son Scenic R. Co., 114 N.Y.S. 421, 130 
App.Div. 209. 


[a] Thus it is not negligent to fail 
to warn passengers of a scenic rail- 
way to hold on to the car, and not 
fall off, as the risks peculiar to this 
device are obvious and known to the 
user. Lumsden vy. L. A. Thompson 
Scenic Ry. Co., 114 N.Y.S. 421, 130 
Anpp.Div. 209. 


Negligence 


generally see 
gence § 307. 


Negli- 


. 


spection,71 or by reason of the inspection of the 


65. Saunders v. Pierce, 139 A. 690, 
107 Conn. 735. 


66. Duty of lessor of premises 
used. as place of amusement to inspect 
see infra § 60. 


67. Ala.—Birmingham Amusement 
Co. v. Norris, 112 So. 633, 216 Ala. 
138, 538 A.L.R. 840. 


Conn.—Firszt v. Capitol Park 
Realty Co., 120 A. 300, 98 Conn. 627, 
29 ATR. 17. 


Me.—Brown v. Rhoades, 137 A. 58,. 
126 Me. 186. 


Md.—Carlin v. Smith, 130 A. 340, 
148 Md. 524, 44 A.L.R. 183. 


Mich.—Sullivan v. Detroit & Wind- 
sor Ferry Co., 238 N.W. 221, 255 Mich. 
575; Logan v. Agricultural Society, 
121 N.W. 485. 


N.Y.—Lusk v. Peck, 116 N.Y.S. 1051, 
122 App.Div. 426; Dinnahan y. Lake 
Ontario Beach Co., 40 N.Y.S. 764, 8 
App.Div. 509; Gallin v. Polo Grounds 
Athletic Club, 214 N.Y.S. 182, 126 
Misc. 580. 


Pa.—Hardy v. Philadelphia Nation- 
al League Club, 99 Pa.Super. 326; 
Sellmer v. Ringling, 62 Pa.Super. 410. 


Tex.—Dalton v. Hooper, (Civ.App. 
168 S.W. 84. ae 


Utah.—Boyce v. Union Pacince Ry. 
eos 31 P. 450, 8 Utah $53, 18 L.RuA. 


Negligence generally see Negli- 
gence §§ 298, 299. 


68. Firszt v. Capitol Park Realty 
Co., 120 A. 300, 98 Conn. 627, 29 A.L.R. 
17; Sellmer v. Ringling, 62 Pa.Super. 
410; Boyce v. Union Pacific Ry. Co., 
31 P. 450, 8 Utah 358, 18 L.R.A. 509. 
And see cases supra note 67. 


{a] Thus, where a piece of glass 
on the bottom at a bathing resort on 
which plaintiff cut his foot could in 
all probability have been seen had the 
bottom been examined in the morn- 
ing, which defendant failed to do, 
plaintiff was entitled to judgment. 
Boyce v. Union Pacific. Ry. Co., 31 
P. 450, 8 Utah 358, 18 L.R.A. 509. 


69. Firszt v. Capitol Park Realty 
— 120 A. 300, 98 Conn. 627, 29 A.L.R. 


70. Firszt. v. Capitol Park Realty 
Co., supra. 


71. Hardy v. Philadelphia National 
League Club, 99 Pa.Super. 326. 


[a] Reason assigned is “that 
bureau may be more or less vigilant 
and efficient according to the manner 
in which, and the zeal with which, it 


 §§ 58-61] 


structure and of the plans for seating patrons, by 
the building and fire departments, and a permit to 
use it for an exhibition.7? The duty of inspection 
1s a continuing one.7* And, in order to be reason- 
ably careful, the inspection must be adequate accord- 
ing to circumstances,’* and will demand more fre- 
quent and exact inspection where the device may in- 
volve considerable hazard in operation than might 
oo if the element of danger was not pres- 
ent. 


[§ 59] f. Attendants To Safeguard Patrons. The 
duty imposed on proprietors of places of public 
amusements to exercise ordinary or reasonable care 
for the safety of their patrons may, because of the 
character of the place, require the proprietor to 
furnish a competent attendant or a sufficient number 
of them to safeguard his patrons from injury.7® 
This principle has frequently been applied in respect 
of bathing resorts.77_ Nevertheless, in accordance 
with well settled principles elsewhere considered,?® 
he is not bound to provide a sufficient number of 
skilled attendants to insure the safety of his pa- 
trons,’® but is only bound to exercise ordinary care 
to provide a reasonably sufficient number for such 
purpose.°° In performing the duty under consid- 
eration, the proprietor must not only have in attend- 
ance some suitable person or persons to supervise 
bathers and rescue those apparently in danger,®! but 
the necessary appliances to effect rescues must be 
furnished;®? and the duty is also imposed to act 
with promptness, and make every reasonable effort 
to search for, and, if possible, recover, those who are 
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known to be missing.®3 


Furnishing experienced swimmer and diver. Fail- 
ure to furnish an experienced swimmer and diver 
does not of itself and alone constitute negligence, 
since there may be, and quite likely are, other means 
which can be employed which are as effectual as 
those made use of by an experienced swimmer and 
diver.®# 


[§ 60] E. Injuries Giving Cause of Action. While 
nearly all the decisions arising out of negligence on 
the part of the proprietor of a theater or other place 
of public amusement have to do with actual physical 
injury resulting therefrom,®* there may nevertheless 
be a recovery of damages for mental suffering, hu- 
miliation, and embarrassment resulting from a neg- 
ligent act or omission, although no actual physical 
hurt or damage has been inflicted.’® 


[§ 61] F. Who Are Liable’7—1. Owner of Prem- 
ises or Amusement Devices—a. For His Own Neg- 
ligence. Premises. An important factor in fixing the 
lability on a lessor of a place of amusement is that 
the premises are intended to be used by the public.8% 
In these circumstances the care required of the les- 
sor is on principles of public policy of a higher 
degree than when property is let for private pur- 
poses;°® and one who leases premises to be used 
as, or in connection with, a place of public amuse- 
ment is liable for injuries to a patron caused by . 
their defective and unsafe condition, where he knew 
or, in the use of reasonable care or diligence, could 
have known of such condition,9® and especially is 


may choose to perform its public du- 
ties, but its activities are directed 
to the observance of certain minimum 
requirements demanded by statute. 
The law has never declared, however, 
that such requirements were the com- 
plete measure of responsibility to 
private persons entering into contrac- 
tual relations with the property own- 
er whereby they became entitled to 
enter his premises and presumably to 
rely upon his having exercised due 
eare to make the premises safe.” 
Hardy v. Philadelphia National 
League Club, 99 Pa.Super. 326. 

72. Gallin v. Polo Grounds Ath- 
letic Club, 214 N.Y.S. 182, 126 Misc. 
550. 

73. Sullivan v. Detroit & Windsor 
Ferry Co., 238 N.W. 221, 255, Mich. 
575 [quot 1 Thompson Negl. § 996]. 


74, Carlin v. Smith, 130 A. 340, 148 
Md. 524, 44 A.L.R. 193. 


75. Firszt v. Capitol, Park Realty 
Co., 120 A. 300, 98 Conn. 627, 29 A. 
Tas. 


76. See cases infra this section. 
77, Decatur Amusement Park v. 
Porter, 137 Ill.App. 448; Brotherton 


vy. Manhattan Beach Improvement 
Co., 67 N.W. 479, 48 Neb. 563, 58 Am. 
S.R. 709, 33 L.R.A. 598; Levinski v. 
Cooper, (Tex.Civ.App.) 142 S.W. 959; 
Larkin v. Saltair Beach Co., 83 P. 686, 
30 Utah 86, 116 Am.S.R. 818, 3 L.R.A. 
N.S. 982, 8 Ann.Cas. 977. 


78. See supra § 50. 
Levinski v. Cooper, 
142 S.W. 959. 

g0. Levinski v. Cooper, supra. 


[a] Place of stationing attendant. 
—It cannot be said, as a matter of 
law, that the proprietor of the bath- 
ing establishment was bound to have 


79. (Tex.Civ. 
App.) 


a guard stationed in immediate prox- 
imity to the deep water in a swim- 
ming pool, and it was for the trial 
court to determine, under all the 
facts, whether the arrangements 
made were reasonably adapted to the 
end of protecting his patrons, and 
were such as an ordinarily prudent 
person, similarly situated, would have 
made. Flora v. Bimini Water Co., 
119 P. 661, 161 Cal. 495. 


81. Brotherton Vv. Manhattan 
Beach Improvement Co., 67 N.W. 479, 
48 Neb. 563, 58 Am.S.R. 709, 33 L.R.A. 
598. 


82. Larkin v. Saltair Beach Co., 83 
P. 686, 30 Utah 86, 116 Am.S.R. 818, 
38 L.R.A.N.S. 982, 8 Ann.Cas. 977. 


83. Larkin vy. Saltair Beach Co., 
supra. 


“Tt is certainly a reasonable infer- 
ence that persons so situated should, 
on ascertaining that a person last 
seen in the water is missing, without 
a@ moment’s delay exert every effort 
to search for that person in the wa- 
ter.” Brotherton v. Manhattan Beach 
Improvement Co., 67 N.W. 479, 48 Neb. 
5638, 569, 58 Am.S.R. 709, 33 LRA. 
598. 


84 Decatur Amusement Park v. 
Porter, 137 Ill.App. 448. 


85. See supra §§ 46-59; and infra 
§§ 61-91. 
86. Christy Bros. Circus v. Turn- 


age, 144 S.E. 680, 38 Ga.App. 581, 


Negligence causing detriment other 
than physical injury generally see 
Negligence § 32. 


[a] Rule applied.—It has been 
held that a petition, alleging that a 
horse ridden by defendant’s servant 
in a circus was backed toward plain- 
tiff sitting as a guest in a circus and 
evacuated his bowels into her lap in 


full view of many people, some of 
whom were defendant’s employees, 
and all of whom laughed, and that in 
consequence plaintiff was caused em- 
barrassment and mental] pain and suf- 
fering to her damage in a certain 
amount, states a good cause of action 
against general demurrer. Christy 
Brothers Circus v. Turnage, 144 S.E. 
680, 38 Ga.App. 581. 


87. For negligence generally 
Negligence §§ 309-476. 


88. Camp v. Wood, 76 N.Y. 92, 32 
Am.R. 282; Lusk v. Peck, 116 N.Y.S. 
1051, 132 App.Div. 426 [aff 93 N.B. 
377, 199 N.Y. 546]; Fox v. Buffalo 
Park, 47 N.Y.S. 788, 21 App.Div. 321 
[aff 57 N.B. 1109, 163 N.Y. 559]. 


89. Beaman v. Grooms, 197 S.W. 
1090, 1388 Tenn. 320, L.R.A.1918B 305; 
Larson vy. Calder Park Co., 180 P. 599, 
54 Utah 325, 4 A.L.R. 731. And see 
cases supra note 88. 


see 


90. Md.—Albert v. State, 7 A. 697, 
66 Md. 325, 59 Am.R. 159. . 
Mass.—Oxford v. Leathe, 43 N.E. 


92, 165 Mass. 254, 


N.Y.—Junkermann vy. Tilyou Realty 
Co., 108 N.E. 190, 213 N.Y. 404; Bar- 
rett v. Lake Ontario Beach Imp. Co., 
66 N.E. 968, 174 N.Y. 310, 61 L.R.A. 
829; Camp v. Wood, 76 N.Y. 92, 32 
Am.R. 282; Lusk v. Peck, 116 N.Y.S. 
1051, 1382 App.Div. 428° [aff 93 N.E. 
3877, 199 N.Y. 546]. 


Okl.—Tulsa Entertainment Co. vy. 
Greenlees, 205 P. 179, 85 Okl. 113, 22 
A.L.R. 602. 


Pa.—Folkman vy. Lauer, 91 A. 218, 


244 Pa. 605; Kane v. Lauer, 52 Pa. 
Super. 467. 

R.I.—Joyce v. Martin, 10 A. 620, © 
15° Rul. 558. 


Utah.—Larson v. Calder Park Co., 
180 P. 599, 54 Utah 325, 4 A.L.R. 781. 
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this so where the short and interrupted character 
of the lessee’s occupation made it obvious that the 
safety of the premises must be left mainly to the 
lessor.°! If the lessor leases the premises knowing 
the public use is to continue, he must at least -be 
reasonably assured that they have not deteriorat- 
ed; that they are still safe for occupancy by the 
public;®2 this obligation requires affirmative action 
on his part, and in order that he may be exculpated 
to one injured by reason of the decay of the place 
he vouched for, it must appear that he inspected 
the property or in some other adequate manner ful- 
filled his obligation to the public before leasing the 
same;®* and liability cannot be evaded by exact- 
ing from the lessee a covenant for repair.®* It has 
also becn held that liability is not affected by the 
fact that the letting of the premises was without 
monetary compensation.2®> On the other hand, where 
the lessor was without notice, either actual or con- 
structive, of the defective condition which caused 
the injury, he is not liable therefor;°® and it has 
been held that he is not liable for injuries sustained 
by a patron who fell from a door located several 
feet above the sidewalk, where he never intended 
that the door should be held out to the public as a 
means of exit, and where, if it was so held out, it 
was done by the lessee over whose acts the lessor 
gould exercise no control.®7 So it has been held 
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that, where the owner of premises leases it for use 
as a place of public amusement, and it has not been 
equipped as such by him, he has the right to assume 
that the lessee will make the premises suitable for 
the proposed use, and is not liable for injuries to 
a patron caused by the breach of duty of the lessee 
in failing to do so;®* nor is the lessor hable where 
the lessee with his permission makes alterations in 
the premises and, by reason of the negligent man- 
ner in which this is done, a patron sustains inju- 
ries.°® 


Amusement devices. One who leases an amuse- 
ment device’is not thereby relieved from the duty of 
exercising reasonable care in the construction and 
maintenance thereof.+ 


[§ 62] b. For Negligence of Lessees, Concession- 
ers, or Independent Contractors. In view of the 
well settled principle that it is the duty of the pro- 
prietor of a place of public amusement to use ordi- 
nary or reasonable care to put and keep the prem- 
ises, appliances, and amusement devices in reason- 
ably safe condition for persons attending,” it is 
very generally held, although not universally,® that 
he is lable for injuries sustained by a person in 
attendance, although the injury is caused by the 
negligent act or omission of an independent con- 
tractor, lessee, or concessioner.* As between him 


“Those who enter a structure de- 
signed for public amusement are 
there at the invitation, not only of 
the lessee who maintains it, but also 
ot the lessor who has leased it for 
that» purpose, and... .~7the > lat- 
ter’s liability is merely an instance 
of the general rule which charges an 
owner of property with a duty toward 
those whom he invites upon it.” 
Junkermann v. Tilyou Realty Co., 108 
N.E. 190, 191, 2138 N.Y. 404. 


[a] Collapse of grand stand or 
bleachers.—The owner of a _ grand 
stand or bleachers to be used by per- 
sons in witnessing games, who leased 
the same, knowing or having the 
means of knowing of their dangerous 
condition from decay or other cause, 
is liable to a person who was injured 
by a collapse thereof during a game. 
Lusk v:. Peck, 116 N.Y.S. 1051, 132 
App.Div. 426; Tulsa Entertainment 
Co. v. Greenlees, 205 P. 179, 85 Okl. 
113, 22 A.L.R, 602; Folkman v. Lauer, 
91 A. 218, 244 Pa. 605; Kane v. Lauer, 
52 Pa.Super. 467. 


[b] Defective wharf.—One who 
leases a defective wharf used in con- 
nection with a place of public amuse- 
ment is liable for injuries to a patron 
if he knew or, by the exercise of rea- 
sonable care, could have known of its 
defective condition. Albert v. State, 7 
A. 69%,.166 Md. 32:5, “59: Am. Re 159? 
ee v. Martin, 10 A. 620, 15 RI. 


[ec] Defective platform.—W here 
the owner of a building leases it for 
giving entertainments and the use 
made of a platform was something 
that the lessor was bound to have 
contemplated, he is liable for any 
injuries resulting from his neglect 
to take proper precautions to make it 
safe, and this is so whether the lessee 
also was negligent or not. Oxford v. 
Leathe, 43 N.E. 92, 165 Mass, 254. 


[d] Unguarded piazza.—Where a 
person in letting his hall for public 
purposes held out to the public that 
it was safe, he was liable for per- 


sonal injuries where a party stepped 
off an unguarded piazza, the door on 
which occupied the same relative 
position to an upper flight of stairs 
as did the street door to the lower 
flight. Camp v. Wood, 76 N.Y. 92, 
32 Am.R. 382. 


91. Oxford v. Leathe, 43 N.E. 92, 
165 Mass. 254. 


92. Lusk v. Peck, 116 N.Y.S. 1051, 
132 App.Div. 426 [aff 93 N.E. 377, 199 
Cee 546]. And see cases supra note 


93. Lusk v. Peck, 116 N.Y.S. 1051, 
132 App.Div. 426 [aff 93 N.E. 377, 199 
N.Y. 546] (any other rule might re- 
lieve a responsible owner from the 
duty he owes to the publie and shift 
eect ge to an irresponsible ten- 
ant). 


94 Junkerman y. Tilyou, 108 N.E. 
190, 2138 N.Y. 404; Folkman vy. Lauer, 
91 A. 218, 244 Pa. 605; Kane v. Lauer, 
52 Pa.Super. 467. 


95. Tulsa Entertainment Co. v. 
Greenlees, 205 P. 179, 85 Okl. 113, 22 
A.L.R. 602. Compare Brooks vy. Hen- 
rietta Mills, 110 S.E. 96, 182 N.C. 719 
(where a mill company gratuitously 
maintains a ball ground for its em- 
ployees without direction or supervi- 
sion, one suing it for an injury re- 
sulting from its use can derive no 
aid from the principle charging the 
owner or lessor of a place of amuse- 
ment with the duty of exercising due 
care to see that the premises are safe 
for the purpose intended). 


96. Dyer v. Robinson, 110 F. 99; 
Glynn v. Lyceum Theatre Co., 87 A. 
796, 87 Conn, 237. 


97. McCain v. Majestic Bldg. Co., 
45 So. 258, 120 La. 306. 


98. Beaman v. Grooms, 197 S.W. 
1090, 188 Tenn. 320, L.R.A.1918B 305. 


99. Bard v. New York, etc., R. Co., 
10 Daly (N.Y.) 520 (where the lessee 
changed a balcony, adding to its 
weight, whereby, when crowded with 


people, it fell). 


1. Turgeon v. Connecticut Co., 80 
A. 714, 84 Conn. 538; Luhi vy. Honolu- 
lu Lodge No. 1 Modern Order of Phe- 
nix, 31 Hawaii 740. 


2. See supra § 46. 


es See New Jersey cases infra note 


4 U.S.—Texas State Fair v. Brit- 
tain, 118 F. 713, 56 C.C.A. 499. 


Cal.—Johnstone vy. Panama-Pacific 
International Exposition Co., 202 P. 
34, 187 Cal. 323; Szasz v. Joyland Co., 
257 P. 871,-84 Cal.App. 259; Whyte v. 
Idora Park -Go.; 155 PP: 10L8, 29° Cak 
App. 342. 


Conn.—Bernier v. Woodstock Agr. 
Society, 92 A. 160, 88 Conn. 558; Tur- 
geon vy. Connecticut Co., 80 A. 714, 84 
Conn. 538. 


D.C.—Chesapeake Beach R. Co. v. 
Brez, 39 App.D.C. 58. 


Hawaii Luhi v. Honolulu Lodge 
No. 1 Modern Order of Phoenix, 31 
Hawaii 740. 


Ill.— Babiez v. Riverview Sharp- 
shooters Park Co., 99 N.E. 860, 256 Ill. 
24 [aff 161 Ill.App. 356]; Stickel v. 
Riverview Sharpshooters Park Co., 95 
N.E. 445, 250 Till. 452, 34 L.R.A.N.S. 
659 [aff 159 Ill.App. 110]; Dietze v. 
Riverview Park Co., 181 ill.App. 357. 
Contra Rayfield v. Sans Souci Park, 
147 Ill.App. 493. 


Ind.—Conradt vy. Clauve, 93 Ind. 
476; Rubin & Cherry Shows, Inc, v. 
EONS 164 N.E. 304, 88 Ind.App. 


Me.—Graffam v. Saco Grange Pa- 
trons of Husbandry, 92 A. 649, 112 Me. 
508, L.R.A.1915C 632; Thornton v. 
Maine State Agricultural Society, 53 
A. 979, 97 Me. 108, 94 Am.S.R. 488. 


Md.—Agricultural & Mechanical 
Ass’n v. Gray, 85 A. 291, 118 Md. 600; 
But see Smith v. Benick, 41 A. 56, 87 
Mad: 6105.49) Suan ee 7.1, 


Mass.—Thompson y. Lowell, ete., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and the invited public, it was said, it is his duty 
to use reasonable care to keep every part of the | 


premises in a safe condition;® and 


be particularly strong and urgent in case of an ex- 
hibition or sport which might, unless properly con- 
ducted, be attended with danger.*® 
foregoing doctrine, it has been uniformly held that 
the owner of a building or structure designed for 
public exhibitions or entertainments is responsible 
for injuries to patrons resulting from the. defective 
construction thereof, although the work of construc- 
tion was performed by an independent contractor,’ 


and although he hired a competent 


St. R. Co., 49 N.E. 636, 170 Mass. 577, 
64 Am.S.R. 323, 40 L.R.A. 345; Oxford 
v. Leathe, 43 N.E. 92, 165 Mass. 254. 


Mich.—Scott v. University of Mich- 
igan Athletic Ass’n, 116 N.W. 624, 
152 Mich. 684, 125 Am.S.R. 423, 17 L. 
R.A.N.S. 234, 15° Ann.Cas. 515. 


Mo.—Hollis v. Kansas City Retail 
Merchants’ Ass’n, 103 S.W. 32, 205 Mo. 
508, 14 L.R.A.N.S. 284. 


N.Y.—Fox v. Buffalo Park, 47 N.Y. 
S088, v2) App. Div. 821) [aft 57 N.B. 
1109, 163-N.¥. 6591. 


Tenn.—Hartman y. Tennessee State 
ere Ass'n, 183 S.W. 733, 134 Tenn. 
149. 


Tex.—Texas State Fair v. Marti, 69 
S.W. 432, 30 Tex.Civ.App. 132. 


Va.—Richmond & M. Ry. Co. vy. 
aoe 27 S.E. 70, 94 Va. 493, 37 L.R.A. 
58. 


Wash.—Wodnik v. Luna Park 
Amusement Co., 125 P. 941, 69 Wash. 
638, 42 L.R.A.N.S. 1070. 


Eng.—Francis vy. Cockrell, 
Q.B. 501. 


Ont.—Stewart v. Cobalt Curling & 
Skating Assoc., 19 Ont.L. 667, 14 Ont. 
W.R. 171, 1063. 


“The greater weight of authority 
is that the owner will not be relieved 
from responsibility because the ex- 
hibition is provided and conducted by 
the concessioner, provided it is of a 
character that would probably cause 
injury unless due precautions are tak- 
en to guard against it; and this duty 
applies not to construction alone, but 
to management and operation where 
the device is of a character likely to 
produce injury unless due care is ob- 
served in its operation.’ Stickel v. 
Riverview Sharpshooters Park Co., 95 
N.E. 445, 250 Ill. 452, 455, 34 L.R.A. 
N-S. 659. 


5. Turgeon v. Connecticut Co., 80 
A. 714, 84 Conn. 538; Thornton v. 
Maine Agricultural Society, 53 A. 979, 
97 Me. 108. 

6. Thornton v. Maine State Agri- 
cultural Society, supra. 

7. Md.—Agricultural & Mechani- 
cal Ass’n v. Gray, 85 A. 290, 118 Md. 
600. 

Mich.—Scott v. University of Mich- 
igan Athletic Ass’n, 116 N.W, 624, 152 
Mich. 684, 125 Am.S.R. 428, 17 L.R.A. 
N.S. 234, 15 Ann.Cas. 515. 


N.Y.—Fox v. Buffalo Park, 47 N.Y. 
S. 788, 21 App.Div. 321 [aff 57 N.E. 
1109, 163 N.Y. 559]. 


L.R. 5 


Eng.—Cox v. Coulson, [1916] 2 K.B. 
a heats ganic y. Cockrell, L.R. 5 Q.B. 
501. 


Ont.—Stewart v. Cobalt Curling & 
Skating Assoc., 19 Ont.L. 667, 14 Ont. 
W.R. 171, 1063. 


[a] Rule has been applied: (1) In 
the case of bleachers used for specta- 
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this duty would 


Applying the 


eontractor to do 


tors at a football game, which col- 
lapsed by reason of defective con- 
struction. Scott v. University of 
Michigan Athletic Ass’n, 116 N.W. 
624, 152 Mich. 684, 125 Am.S.R. 423, 
17 L.R.AN.S. 234, 15 Ann.Cas, 515. 
(2) In the case of a defective railing 
of a gallery used for viewing a hockey 
game, the railing not being so con- 
structed as to resist the outward pres- 
sure of the spectators leaning for- 
ward to see what was going on below, 
which was to be expected and should 
have been guarded against. Stewart 
v. Cobalt Curling & Skating Ass’n, 19 
Ont.L. 667, 14 Ont.W.R. 171, 1063. 


8 Scott v. University of Michigan 
Athletic Ass’n, 116 N.W. 624, 152 Mich. 
684, 125 Am.S.R. 423; 17 L.R.A.N.S. 
234, 15 Ann.Cas. 515; Francis v. Cock- 
rell, L.R. 5 Q@.B. 501; Stewart v. Co- 
balt Curling & Skating Assoc., 19 Ont. 
L. 667, 14 Ont.W.R. 171, 1073. 


9. Fox v. Buffalo Park, 47 N.Y.S. 
788, 21 App.Div. 321 [aff 57 N.E. 1109, 
163 N.Y. 559]. 


10. Fox vy. Buffalo Park, supra. 


11. Fox vv. Buffalo Park, supra; 
Francis v. Cockrell, L.R. 5 Q.B. 501. 


12. U.S.—Texas State Fair v. 
Brittain, 118 EF. 713, 56 C.C.A.- 499. 


Ill_—Babiez v. Riverview Sharp- 
shooters Park Co., 99 N.E. 860, 256 Ill. 
24 [aff 161 Ill.App. 356]; Stickel v. 
Riverview Sharpshooters Park Co., 95 
A, 445, 250 Ill. 452,34 L.R.A.N.S. 


Mo.—Hollis v. Kansas City, Missou- 
ri, Retail Merchants Ass’n, 103 S.W. 
32, 205 Mo. 508, 14 L.R.A.N.S. 284. 


Tenn.—Hartman v. Tennessee State 
a Ass’n, 183 S.W. 733, 134 Tenn. 


Tex.—Texas State Fair_v. Marti, 
69 S.W. 432, 30 Tex.Civ.App. 132. 


Wash.—Wodnik  v. Luna Park 
Amusement Co., 125 P. 941, 69 Wash. 
638, 42 L.R.A.N.S. 1070. 


[a] Collapse of seats.—(1) An 
amusement park company (Babicz v. 
Riverview Sharpshooters Park Co., 99 
N.E. 860, 256 Ill. 24 [aff 161 Il].App. 
356]), (2) or state fair association 
(Texas State Fair v. Brittain, 118 F. 
T13, 56° CLGVA., 499) (3). is liable for 
injuries to a spectator caused by the 
falling of seats negligently construct- 
ed by a concessioner; and the liabil- 
ity of the company for collapse of 
seats erected by the concessioner is 
not defeated because the land occu- 
pied by the concessioner was leased 
by the company from an adjoining 
landowner (Babicz v. Riverview 
Sharpshooters Park Co., supra). 


[b] Striking machines.—The own- 
er of an amusement park cannot avoid 
liability for injury received through 
the unsafe condition of a mallet, used 
in connection with a striking ma- 
chine, by the fact that the machine 
was operated by a lessee of Space un- 
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the work,® a competent architect to oversee it,® and 
was himself ignorant of the defect!® and free from 
negligence personally.!2 
held liable for injuries resulting from negligent con- 
struction or maintenance by an independent con- 
tractor, lessee, or concessioner, of structures, ap- 
pliances, apparatus, or amusement devices used by 
the latter in accordance with rights conferred on him 
by the proprietor,” for injuries caused by their neg- 
ligent operation or management of an amusement 
device,t* and for injuries sustained by patrons by 
reason of negligence in the giving of exhibitions by 
independent contractors, lessees, or concessioners, or 


So, also, the proprietor is 


der an independent contract. Wodnik 
v. Luna Park Amusement Co., 125 P. 
941, 69 Wash. 638, 42 L.R.A.N.S. 1070. 


[c] Defective stéps.—A fair asso- 
ciation is not relieved of liability for 
injury to a person caused by the 
breaking of steps attached to an 
amusement device because it was con- 
structed and operated by an independ- 
ent contractor. Hartman vy. Tennes- 
see State Fair Ass’n, 183 S.W. 733, 
134 Tenn. 149. 


13. Cal.—Johnstone vy. Panama- 
Pacific International Exposition Co., 
202 P. 34, 187 Cal. 323; Whyte v. Idora 
oe Co., 155 P. 1018, 29 Cal.App: 


Conn.—Turgeon vy. Connecticut Co., 
80 A. 714, 84 Conn. 538. 


D.C.—Chesapeake Beach Ry. Co. v. 
Brez, 39 Apn.D.C. 58. 


Hawaii.—Luhi v. Honolulu Lodge 
No. 1 Modern Order of Phoenix, 31 
Hawaii 740. 


Mo.—Hollis v. Kansas City, Mis- 
souri, Merchants Ass’n, 103 S.W. 32, 
205 Mo. 508, 14 L.R.A.N.S. 284. 


Eng.—Sheehan y. Dreamland, Mar- 
eate,, Litd., 40 pi Ree t55, 


Contra Knottnerus v. North Park 
St. Ry. Co., 53 N.W. 529, 93 Mich. 529, 
17 L.R.A. 726. 


[a] Chutes.—The proprietor of an 
amusement park who permitted in- 
stallation therein of a slideway or 
chute is not relieved from liability 
for injuries to one sustained on the 
slideway or chute by reason of the 
fact that the accident was caused by 
the negligence of the concessioners 
or their employees in the operation 
thereof. Whyte v. Idora Park Co., 155 
P. 1018, 29 CakApp. 342. 


[b] Scenic railway.—A railway 
company conducting a pleasure resort 
in connection with its railway is lia- 
ble for the death of a passenger due 
to the negligent operation of a scenic 
railway under the ostensible manage- 
ment of a hotel company, controlled 
as one of its departments by the rail- 
way company, which paid the salaries 
of those employed in the hotel or 
amusement service, and advertised 
the place as a pleasure resort. Ches- 
apeale Beach Ry. Co. v. Brez, 39 App. 
DC: 58. 


[c] Miniature railways.—(1) The 
owner of an amusement park ts not 
relieved from the duty of exercising 
reasonable care as to the operation 
of a miniature railway, by leasing it 
to an independent contractor, espe- 
cially when a general supervision of 
the property is retained. lLuhi v. 
Honolulu Lodge No. 1 Modern Order 
of Phoenix, 31 Hawaii 740. (2) Not- 
withstanding the lease, it is never- 
theless the duty of the owner to see 
that the railway was so built, main- 
tained, and operated as not to inflict 
injury on patrons. Turgeon v. Con- 
necticut Co., 80 A. 714, 84 Conn. 538, 


874 [62 C.J.] 


by their employees.!4 There are, however, decisions 
which are not in harmony with this last proposi- 
tion.1® 


[§ 63] c. For Negligence or Misconduct of Other 
Patrons or Third Persons. While it has been held, 
seemingly without qualification, that the owner of 
a show is not liable for injuries to a patron when a 
seat on which he was sitting collapsed because boys 
were swaying the seats back and forth,1® it has 
also been held that, if there is any reasonable appre- 
hension of danger to such a patron from the unlaw- 
ful conduct of other patrons or third persons, or if 
a personal injury from the misconduct of other pa- 
trons or third persons can be prevented by the pro- 
prietor by the exercise of ordinary care and dili- 
gence, he may be guilty of negligence for his fail- 
ure to use it, and consequently responsible in dam- 
ages.17 Where a spectator at a polo game was in- 
jured by the giving way of a guard rail in front of 
the gallery, the fact that he was pushed from his 
seat to the floor below by the acts of spectators be- 
hind him does not relieve the owner of the building 
from the liability for maintaining the rail in a de- 
fective condition.18 On the other hand, proprietors 
of a moving picture show are not liable for an in- 
jury to a patron caused by a board thrown into the 
room by persons on adjoining premises, unless the 
proprietors had knowledge that such persons were 
committing depredations, or had done so, and there- 
upon negligently failed to protect those invited to 
the entertainment.t® One who suffers injuries from 
the collapse of a temporary grand stand erected by 
a@ private individual on private property cannot 
recover therefor from an association which promoted 
a festival in a city and conducted a parade which 
was viewed by people occupying grand stands, where 


14. Bernier v. Woodstock Agri- 15. 


THEATERS AND SHOWS 


See cases infra this note. 19. 


the association had nothing to do with the use of 
the private property on which the particular grand 
stand was erected, or with its construction, mainte- 
nance, or operation,.and had no supervision either 
of the sale of seats in the grand stand nor any di- 
rection or control over the number of people permit- 
ted to occupy it, and no participation in the profits 
from seats’ sales.?° - 


-[§ 64] 2. Lessees. The lessee of a theater or 
other place of public amusement is not an insurer 
of the safety of his patrons,?1 but owes to them 
the duty to exercise reasonable care to maintain 
the premises, appliances, and amusement devices in 
a reasonably safe condition;?2 and, if injuries are 
caused by defective conditions known to him or 
which he could have discovered by the exercise of 
reasonable care, he is liable;?* but, on the other 
hand, the lessee is not liable for injuries caused by 
defective conditions not discoverable by the exer- 
cise of ordinary eare.24 Lessees of grounds, who 
let space to concessioners for giving performances 
or exhibitions, but who retain the right of super- 
vision and general management and conduct thereof, 
are liable for injuries sustained by a patron by rea- 
son of a defect in the construction of an amusement 
device.?° 


[§ 65] 3. Concessioners. A general concessioner 
as to amusement devices to be operated at a place 
of public amusement, who sublets to others, for a 
pereentage of the receipts, the right to operate such 
devices and who retains control of all of them, must 
exercise ordinary or reasonable care to see that they 
are reasonably safe for the purposes for which they 
were designed, and he is liable for injuries caused 
by a failure to do so,?® notwithstanding want of 
knowledge of defective conditions, discoverable by 


Flanagan y. Goldberg, 122 N. 
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cultural Society, 92 A. 160, 88 Conn. 
558; Dietze v. Riverview Park Co., 181 
Tll.App. 357; Cenradt y. Clauve, 93 
Ind. 476, 47 Am.R. 388; Richmond & 
MM. Ry. :Co.i.v. Moore, 27 .S.E. 70, 94 
Va. 493, 37 L.R.A. 258. 


[a] Sham battle.—Where a spec- 
tator at a public exhibition, for which 
an admission is charged, on the 
grounds of an amusement park com- 
pany, is injured by the discharge of 
a firearm by a participant in a sham 
battle in the exhibition, the company 
cannot escape liability, although the 
exhibition is given by a concessioner. 
Dietze v. Riverview Park Co., 181 Ill. 
App. 357. 


[b] Balloon ascension.—A street 
railway company which advertises’ a 
balloon ascension at a park owned by 
it thereby invites the public to visit 
its premises and witness the ascen- 
sion, and is liable in damages for an 
injury to a visitor resulting from neg- 
ligently permitting the falling of a 
pole used in preparing for such as- 
cension, although the person making 
the ascent was an independent con- 
tractor. Richmond & M. Ry. Co. v. 
Moore, 27 S.E. 70, 94 Va. 4938, 387 L. 
R.A. 258. 


[c] Target shooting.—A fair as- 
sociation will be liable for injuries 
caused by the negligence of a conces- 
sioner in not properly controlling the 
conduct and management of target 
shooting. Conradt v. Clauve, 93 Ind. 
476, 47 Am.R. 388. 


[a]. In New Jersey, although the 
proprietor of a place of amusement 
is not entirely relieved from the re- 
sponsibility for the safety of patrons 
because the exhibition is given by an 
independent contractor, yet, if he has 
used due care in selecting a skillful 
and competent person to give the ex- 
hibition, he is not liable for injuries 
caused by the negligence of the con- 
tractor or his employees in giving 
the exhibition. Reisman y. Public 
Service Corporation, 81 A. 838, 82 N. 
J.Law 464, 38 L.R.A.N.S. 922; Sebeck 
v. Plattdeutsche Volkfest Verein, 46 
A. 631, 64 N.J.Law 624. 


16. Kerns vy. Dykes, (Mo.App.) 48 
S.W.(2d) 183. i 


17%. Savannah Theaters Co. vy. 
Brown, 136 S.E. 478, 36 Ga.App. 352; 
ree v. Smith, 65 S.E. 712, 6 Ga.App. 


_[a]_ Rule applied.—A cause of ac- 

tion for damages against a_ theater 
company is shown by a petition al- 
leging that plaintiff was injured by a 
fall caused by the pushing and shov- 
ing of a crowd of small boys who, 
with Knowledge of defendant and 
without being checked, had been mak- 
ing a disturbance in the theater by 
boisterous and hilarious conduct qur- 
ing the performance. Savannah Thea- 
ters Co. v. Brown, 136 S.E. 478, 36 
Ga.App. 352. 


18. Schofield vy. Wood, 49 N.E. 636, 
170 Mass. 415. 


Y.S. 205, 137 App.Div. 92. 


20. Denman v. City of Pasadena, 
282 P. 820, 101 Cal.App. 769. 


21. Glynn v. Lyceum Theatre Co., 
87 A. 796, 87 Conn. 237. 


22. Dyer v. Robinson, 110 F. 99; 
Glynn y. Lyceum Theatre Co., 87 A. 
796, 87 Conn. 237; Frear v. Manches- 
ter Traction Light & Power Co., 139 
A. 86; 83 NH. 64, 61) ALR. 12805 
Hartman v. Tennessee State Fair 
Ass’n, 183 S.W. 738, 184 Tenn. 149, 
Ann.Cas.1917D 931. 


[a] Thus a railway company 
which takes a lease of a park as a 
whole, and advertises it as a place of 
public resort, including therein an in- 
vitation to the public to ride on a 
Ferris wheel operated by a third par- 
ty who, with the lessee’s assent, has 
been given space for such purpose 
by the lessor, is chargeable with the 
duty to use due care to see that the 
wheel is safe for the use of such in- 
vitees. Frear v. Manchester Trac- 
tion, Light. & Power Co., 139 A: 86, 
83 N.H. 64, 61 A.L.R. 1280. 


23. Dyer yv. Robinson, 110 F. 99, 
24. Dyer v. Robinson, supra. 
25. Flynn v. Toronto Industrial 


Exhibition Ass’n, 9 Ont.L. 582, 5 Ont. 
W.R. 550. 


26. Miller v. Johnson, 45 S.W.(2d) 
41, 184 Ark. 1071; Rubin & Cherry 
Shows, Inc. v. Dinsmore, 164 N.E, 304, 
88 Ind.App. 616; Hartman y. Tennes- 


For later cases, developments and changes in the law see Annotations,same title and section number. 


§§ 65-69] 


the exercise of reasonable care,27 or intervention of 
an independent contractor in preparation for, or con- 
duct of, the entertainment.?§ 


[§ 66] G. To Whom Liable. As elsewhere shown, 
patrons of theaters or other public places of amuse- 
ment are accorded the status of invitees,?® to whom 
proprietors owe the duty of exercising reasonable 
or ordinary care;?° and this status is not altered 
by the fact that no admission fee was paid by the 
patron,*? pecuniary profit to the proprietor not be- 
ing essential to render him liable for injuries to an 
invited guest, resulting from his negligence? On 
the other hand, such proprietor owes no duty to a 
trespasser except to abstain from willful injury.? 


[§ 67] H. Proximate Cause.*+ Although the pro- 
prietor of a theater or show may be negligent in 
respect of some duty which he owed to the patron 
injured, no liability attaches unless his negligence 
was the proximate cause of the injury.*> However, 
the mere fact that there have been intervening caus- 
es between defendant’s negligence and plaintiff’s in- 
juries is not sufficient to relieve the former from li- 


see State Fair Ass’n, 183 S.W. 733, 134; liable. Mater 
Tenn. 149, Ann.Cas.1917D 931. Amusement. Co., 
OhioSt 367. 


27. Rubin & Cherry Shows, Ine. v. 
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ability.*® Defendant is clearly responsible where 
the intervening causes, acts, or conditions were set 
in motion by his earlier negligence, or naturally in- 
duced by such wrongful act or omission,®? or even 
if the intervening acts or conditions were of a na- 
ture, the happening of which was reasonably to have 
been anticipated.®® . 


[§ 68] I. Contributory Negligence—l. Care Re- 
quired To Avoid Injury—a. In General. Patrons of. 
a theater or other place of public amusement are 
required to use ordinary care to avoid injury,®® and 
this requires the exercise of: ordinary care both to 
avoid dangers known to them and to discover dan- 
gers or conditions of danger to which they might 
become exposed.*® Ordinary care to avoid injury 
is, however, all that is required,41 and it is such 
care aS an ordinarily prudent person would have 
used under the same or similar cireumstances.*? 


[§ 69] b. Knowledge and Appreciation of Danger. 
A patron is not guilty of negligence in not avoiding 
injury unless he knew and appreciated, or should 
have known and appreciated, the danger ;**® and, on 


Some person so that he fell across 
the edge of the door and was injured, 
the jostling of the crowd against 
plaintiff was a mere incident, the 


Browning Bros. 
109, 120 


Dinsmore, 164 N.E. 304, 88 Ind.App. 
616. , 


28. Rubin & Cherry Shows, Inc. v. 
Dinsmore, supra. 


29. See Negligence § 324. 


80. Nordgren y. Strong, 149 A. 201, 
110 Conn. 593; Turgeon v. Connecti- 
cut Co., 80 A. 714, 84 Conn. 538; Ma- 
jestic Theatre Co. v. Lutz, 275 S.W. 
16, 210 Ky. 92; Rosston v. Sullivan, 
(Mass.) 179 N.E. 173. 


31. Nordgren vy. Strong, 149 A. 201, 
110 Conn. 593; Turgeon yv. Connecti- 
cut Co., 80 A. 714, 84 Conn, 538; Blake- 
ley v. White Star Line, 118 N.W. 482, 
154 Mich. 635, 129 Am.S.R. 496, 19 
L.R.A.N.S. 772; Demarest v. Palisades 
Realty & Amusement Co., 127 A. 536, 
101 N.J.Law 66, 38 A.L.R. 352; Tan- 
tillo v. Goldstein Brothers Amuse- 
ment Co., 162 N.E. 82, 248 N.Y. 286. 
See also, as sustaining -this view, 
Plaskett v. Benton Warren Agricul- 
tural Society, 89 N.E. 968, 45 Ind.App. 
358. 


[a] Return of admission fee.—One 
who pays for admission to a theater 
but is subsequently given free admis- 
sion, in consideration of his going on 
the stage and taking part in a vaude- 
ville act then in progress, is entitled 
to the same measure of protection as 
an ordinary patron. Tantillo v. Gold- 
stein Brothers Amusement Co., 162 N. 
E. 82, 248 N.Y. 286. 


[b] Free pass.—One who enters a 
place of amusement on a free pass 
is an invitee and, if injured through 
the negligence of the owner, or his 
servants, may recover therefor in the 
absence of a contract absolving the 
owner from liability for injury to the 
invitee while enjoying the privilege 
extended by the pass. Demarest v. 
Palisades Realty & Amusement Co., 
127 A. 536, 101 N.J.Law 66, 38 A.L.R. 
352. 


82. Blakeley v. White Star Line, 
118 N.W. 482, 154 Mich. 635, 129 Am. 
S.R. 496, 19 L.R.A.N.S. 772. 


[a] Injury to child ordered from 
premises.—Where child, impliedly in- 
vited into defendant’s amusement 
place, when frightened by threats of 


_defendant’s agent was injured in an 


attempt to escape the owner may be 


33. Aughtrey v. Wiles, 91 S.E. 303, 
aoe S.C. 416. And see Negligence § 


[a] Rule applied.—Where plaintiff 
knowingly. entered an area reserved 
for those who paid admission to see 
an automobile race at a place where 
the fence was down, without paying 
admission, and within twenty min- 
utes after his entry, before there was 
time to acquiesce in his presence, he 
was hurt by an automobile which 
“flew the track at a curve,’ he was 
a trespasser, and defendants, who 
owed him no duty except to abstain 
from willful injury, were properly 
granted a nonsuit. Aughtrey v. Wiles, 
91 S.E. 3038, 106 S.C. 416. 


34. In actions for negligence gen- 
erally see Negligence §§ 477-499. 


85. Colo.—Stout v. Denver Park 
& Amusement Co., 287 P. 650, 87 Colo. 
294, 


Conn.—Nordgren v. Strong, 149 A. 
201, 110 Conn. 593. 


Fla.—Turlington v. Tampa Electric 
Co., 56 So. 696, 62 Fla. 398, 38 L.R.A. 
N.S: 72, Ann.Cas.1913D 1213. 


La.—Shankland y. Morris & Castle 
Shows, Inc., 4 La.App. 326. 


Mo.—King v. Ringling, 
285, 145 Mo.App. 285. 


[a] What is not proximate cause 
illustrated.—Where something struck 
a roller coaster occupant knocking 
him unconscious, and he was dragged 
along the track, failure to strap him 
in or warn him to uSe the strap was 
not the proximate cause of the injury. 
Stout v. Denver Park & Amusement 
Co., 287 P. 650, 87 Colo. 294. 


86. Bole v. Pittsburgh Athletic Co., 
205 F. 463, 123 C.C.A. 536, 46 L.R.A. 
N.S. 602; Scofield v. Wood, 49 N.E. 
636, 170 Mass. 415; Murrell v. Smith, 
133 S.W. 76, 152 Mo.App. 95. And see 
Negligence § 489. 


[a] Rule applied.—Where a trap- 
door ina passageway to a grand stand 
was negligently left open, thereby 
narrowing the passageway so that 
only one person at a time could pass 
through the guard rails, and, as the 
crowd was surging through the pas- 
sageway, plaintiff was jostled by 


130 S.W. 


proximate cause of the injury being 
the negligence in narrowing the pas- 
sageway by leaving the door open. 
Bole v. Pittsburgh Athletic Co., 205 
eda 123 C.C.A. 536, 46 L.R.A.N.S: 


37. Murrell y. Smith, 133 S.W. 76, 
152 Mo.App. 95. 


38. Murrell v. Smith, supra. 
see Negligence § 492. 


[a] Rule applied.—Defendants 
constructed a performers’ platform 
as a part of the accessories of a street 
air in a negligent and unsafe man- 
ner. No provision was made to keep 
children from going beneath the 
stand, or from keeping the crowd 
from going upon it. Plaintiffs’ minor 
son was killed by the collapse of the 
stand while under it, due to many 
persons crowding upon it in order to. 
see certain attractions afforded by the 
fair. It was held that the climbing 
of the spectators on the platform, and 
the surging of the crowd against and 
around it, did not relieve defendants 
from liability for their original neg- 
ligence. Murrell v. Smith, 133 S.W. 
76, 152 Mo.App. 95. 


39. Séabridge v. Poli, 119 A. 214, 
98 Conn. 297; Frye v. Omaha & C. 
R. Co., 183 N.W. 567, 106 Neb. 333, 22 
A.L.R. 607. 


49. Seabridge v. Poli, 119 A. 214, 
98 Conn. 297. 


41. Siegman v. Fetters, 210 P. 49, 
59 Cal.App. 114. 


42. Frye v. Omaha & C. B. St. Ry. 
Co., 183 N.W. 567, 106 Neb. 333, 22 
ALR 607. 


[a] Infants are bound to uSe that 
degree of care only which ordinarily 
prudent children of similar age and 
like intelligence are accustomed: to 
use under like circumstances. Brown 
v. Rhoades, 137 A. 58, 126 Me. 186,.53 
A.L.R. 834; Easler v. Downie Amuse- 
ment Co., Inc., 133 A. 905, 125 Me. 334, 
53 A.L.R. 847. 


43. Wasler v. Downie Amusement 
Co., Inc., 133 A. 905, 125 Me.°334, 52 
A.L.R. 847; Wodnik y. Luna Park 
Amusement Co., 125 P. 941, 69 Wash. 
638, 42 L.R.A.N.S. 1070; Wills v. Wis- 
consin-Minnesota Light & Power Co., 


And 
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the other hand, if he knew of and appreciated the 
danger or should have done so, his failure to use 
ordinary care to avoid injury therefrom is negli- 


gence.** 


[§ 70] 2. Reliance on Care of Proprietor and His 
In the absence of notice to the contra- 
ry,‘® or of a warning,*® the patron of a place of 


Employees. 


public amusement has the right to 


premises,47 or amusement devices placed thereon,*® 
are in a reasonably safe condition, and he is under 
no duty to make an inspection for the purpose of © 
determining their safety;*® and he is also entitled 
to assume that an employee managing an amusement 


device is competent and careful.°° 
a child riding in a merry-go-round 


205 N.W. 556, 187 Wis. 626. And see 


Negligence § 506. 


{a] Thus, where plaintiff was stand- 
ing on a highway within an amuse- 
ment park ninety feet from a ball 
diamond, along which visitors were 
invited to pass, entirely ignorant of 
a ball game being played, and was 
struck by a foul ball, she was not 
guilty of contributory 
Wills v. Wisconsin-Minnesota Light 
or aad Co., 205 N.W. 556, 187 Wis. 


44. Cost v. Fidler, 178 S.W. 373, 
119 Ark. 549; Nordgren v. Strong, 
149 A. 201, 110 Corin. 593; Seabridge 
v. Poli, 119 A. 214, 98 Conn. 297. And 
see Negligence § 507. 


fa] Thus (1) where a customer of 
a pool room, who was aware that an 
electric fan, five feet from the floor, 
was unguarded, sat in a chair thirty 
inches high beneath it, thereupon 
stretching so that he thrust his hand 
into the blades, he was guilty of con- 
tributory negligence. Cost v. Fidler, 
178 S.W. 3738, 119 Ark. 540. (2) Where 
a weighing machine, standing against 
the wall in a ladies’ toilet room in a 
theater, was five or six feet high, 
with a base seventeen inches wide, 
twenty-five inches long, and eight 
inches high, and where the position 
of the machine was in plain sight of 
any person standing or moving from 
place to place in the room, a patron 
who stumbled over the base of the 
machine was contributorily negligent 
as a matter of law, precluding her 
from recovering for injury sustained. 
Sooariare v. Poli, 119 A. 214, 98 Conn. 

ies 


45. Curtis v. Portland Baseball 
Club, 279 P. 277, 130 Or. 93. 


46. Dondero vy. Tenant Motion Pic- 
ture Co., 110 A. 911, 94 N.J.Law 483. 


47. Ind.—Central Amusement Co. 
vy. Van Nostran, 152 N.E. 188,154 N. 
E. 390, 85 Ind.App. 476; Adam v. 
pe unelcet, 124 N.E. 718, 71 Ind.App. 
49. 


Kan.—Lewis v. Sells-Floto Shows 
Co., 157 BP. 397, 98 Kan. 145. 


Ky.—Park Circuit & Realty Co. v. 
Ringo’s Guardian, 46 S.W.(2d) 106, 
242 Ky. 255. 


Mich.—Wine v. Newcomb Endicott 
& Co., 169, N.W. 834, 203 Mich. 451; 
Branch v. Klatt, 1381 N.W. 107, 165 
Mich. 666. 


Mo.—Nephler v. Woodward, 98 S. 
W. 488, 200 Mo. 179. 


N.J.—Dondero v. 
Picture Co., 110 A. 
483. 


N.Y.—Lusk v. Peck, 116 N.Y.S. 
1051, 1382 App.Div. 426 [aff 98 N.E. 


Tenant Motion 
911, 94 N.J.Law 


negligence. | 
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child.*? 


[§§ 69-72 


implied promise of an attendant to look after the 


[§ 71] 3. Disregard of Warnings and Instruc- 


tions. A patron who exposes himself to danger in 


assume that the 


The mother of 
may rely on the 


377, 199 N.Y. 546]; Rabinowitz v. 
Evergreen Amusement Corporation, 
244 N.Y.S. 48, 187 Mise. 387; Red- 
mond v. National Horse Show Assoc., 
188 N.Y.S. 364, 78 Mise. 383. 


Ohio.—Fox v. The Bronx Amuse- 
ment Co., 9 OhioApp. 426. 


Or.—Curtis v. Portland Baseball 
Club. 27.9" P2277, 7130 Or, 93> -Jomn= 
son v. Hot Springs Land & Improve- 
ment Co., 148 P. 1137, 76 Or. 333. 


Pa.—Sellmer v. ‘Ringling, 62 Pa. 
Super, 410. 


48. Wodnik v. Luna Park Amuse- 
ment Co., 125 P. 941, 69 Wash. 638, 42 
L.R.A.N.S. 1070. 


[a] Mallet used in connection with 
striking machine.—A patron of an 
amusement park may assume that a 
mallet furnished him for use in con- 
nection with a _ striking machine 
maintained there for the amusement 
of the public was fit for the purpose 
for which it was furnished. Wodnik 
v. Luna Park Amusement Co., 125 P. 
941, 69 Wash. 6388, 42 L.R.A.N.S. 1070. 


49. Cal—Siegman v. Fetters, 210 
P. 49, 59 Cal.App. 114. 


Ind.—Adams v. Schneider, 124 N.E. 
718, 71 Ind.App. 249. 


Kan.—Lewis v. Sells-Floto Shows 
Co.,; 157 P. 397, 98 Kan. 145. 


Mich.—Scott  v. University of 
Michigan Athletic Ass’n, 116 NW. 
624, 152 Mich. 684, 125 Am.S.R. 423, 
17 L.R.A.N.S. 234. 


Mo.—Nephler v. Woodward, 98 S. 
W. 488, 200 Mo. 179. 


Wash.—Wodnik v. Luna Park 
Amusement Co., 125. P. 941, 69 Wash. 
638, 42 L.R.A.N.S, 1070. 


{a] Hole in aisle carpet.—Where 
plaintiff was injured by catching her 
foot in a hole in a theater aisle car- 
pet as she was being shown to her 
seat by an usher, she was not negli- 
gent in failing to look out for holes 
in the carpet, in the absence of any 
warning that they existed, she being 
entitled to presume that it was safe 
to follow the_ usher. Nephler v. 
Woodward, 98 S.W. 488, 200 Mo. 179. 


{b] Broken slat in inclined walk. 
—A patron of a show house injured 
in slipping on a broken cross slat on 
an inclined wooden approach, being 
required only to exercise ordinary 
care, was not guilty of contributory 
negligence in not examining each 
separate slat before treading on it. 
Siegman v. Fetters, 210 P. 49, 59 Cal. 
App. 114. 


50. Hays v. Eldora Amusement 
Co., 51 Pa.Super, 426. 


51. Brown v. Columbia) Amuse- 


disregard of warnings and instructions is guilty of 
negligence,®? and it has been held that, in these 
cireumstaneces, the doctrine of last clear chane 
cannot be invoked.°* 


[§ 72] 4. Choice of Alternative Courses. A pa- 
tron who is offered a choice of two positions from 
which to see an exhibition, one of which is less 
safe than the other, is not in the exercise of reason- 
able care if, with knowledge of the risk and dangers, 
he chooses the more dangerous place;*> and, where 


eb3 


ment Co., (Mont.) 6 P.(2d) 874. 


[a] What amounts to implied 
promise.—Failure of a merry-go- 
round attendant, who knew that a 
mother was intrusting her three- 
year-old child to the management’s 
eare, to forbid her leaving the child 
on the merry-go-round alone, raises 
an implied promise to look after the 
child. Brown v. Columbia Amuse- 
ment Co., (Mont.) 6 P.(2d) 874. 


52. Colo.—Burns v. Herman, 113 
Po ot0; 48 Cole: 359: 
La.—Ainsworth v. Murphy, 5 La. 


App. 103 


Md.—State v. Glen Echo Park Co., 
113 A. 85, 137 Md. 529. 


N.Y.—Shields v. Van Kelton 
Se oi ta oe Co., 127 N.E. 261, 228 N. 


N.C.—Hallyburton v. Burke County 
Fair Ass’n, 26 S.E. 114, 119 N.C. 526, 
38 L.R.A. 156. 


And see Negligence § 510. 


[a] Rule applied: (1) Where a 
passenger on a roller coaster sat on 
the arm of the seat instead of in the 
seat, notwithstanding signs directing 
passengers not to stand up in the car 
and notwithstanding instructions of 
employees to sit down. State v. Glen 
Echo Park Co., 113 A. 85, 137 Md. 529. 
(2) Where a woman familiar with a 
skating rink knew that the ice was 
getting softer while she was skatifig, 
saw precautions by the proprietor to 
exclude skaters from the soft ice, but 
nevertheless continued skating and 
was thrown down by a skate catching 
in a soft spot. Shields v. Van Kelton 
Amusement Co., 127 N.E. 261, 228 N. 
Y. 396. (3) Where one was killed by 
the falling of a pole used in making 
a balloon ascension after having been 
warned by the person in charge of the 
ascension to stand back. Burns v. 
Herman, 113 P. 310, 48 Colo. 359. (4) 
Where one got on flying horses of a 
carousel while it was in motion in 
violation of printed warning. Ains- 
worth v. Murphy, 5 La.App. 103. 


53. See Negligence §§ 539-545. 


54. State v. Glen Echo Park Co., 
113 A. 85, 187 Md. 529. 


55. Crane v. Kansas City Baseball 
& Exhibition Co., 153 S.W. 1076, 168 
yee 301. And see Negligence § 


[a] As for instance, where a 
patron of a_ professional baseball 
park voluntarily chooses a seat in the 
unprotected part of the grand stand 
when he might have sat behind a pro- 
tecting wire screen, and is struck by 
a foul ball. Crane v. Kansas City 
Baseball & Exhibition Co., 153 S.W. 
1076, 168 Mo.App. 301. 


For later cases, developments and changes in the law see Annotations, same title and section number 


a 


§§ 72-75] 


there is a safe way to enter and leave a place of 
public amusement, of which way plaintiff has knowl- 
edge, and he sees fit to use an unsafe way, he is 


guilty of negligence.5¢ 


[§ 73] 5. Danger Incurred To Save Life or Pre- 
vent Personal Injury. A patron is not guilty of 
contributory negligence in exposing himself to dan- 
ger to rescue another patron from danger of death 


or personal injury.°* 
[§ 74] 6. Effect. 


56. Johnson v. Wilcox, 19 A. 939, 
135 Pa. 217; Hendershott v. Modern 
Woodmen of America, 119 P. 2, 66 
Wash, 155. 


[a] Rule applied (1) where the 
entrance to a public hall was by a 
lighted hall and stairway known to 
plaintiff, he was guilty of contribu- 
tory negligence in leaving this way 
and stepping outside the building in 
the dark on a platform from which he 
fell, it having no railing. Johnson 
Ve. Wilcox; 19-A. 939,135 Pa. 217.2 (2) 
A spectator intending to witness a 
publie exhibition cannot recover for 
injuries sustained in a fall on a back 
stairway leading to the back of the 
hall and stage, which was unlighted 
and wet and slippery, and obstructed 
by vines, where she knew it was not 
the main entrance to the hall, and she 
passed a safe, well lighted entrance 
with notice of the dangerous condi- 
tion of the other way, since she was 
guilty of contributory negligence. 
Hendershott v. Modern Woodmen of 
America, 119 P. 2, 66 Wash. 155. 


57. Nordgren v. Strong, 149 A. 201, 
110 Conn. 593; Brown v. Columbia 
Amusement Co., (Mont.) 6 P.(2d) 874. 


{a] Rule applied: (1) Where a 
patron was drowned while attempting 
to save the life of another. Nordgren 
v. Strong, 149 A. 201, 110 Conn. 593. 
(2) Where a mother was injured in 
Swinging herself onto a merry-go- 
round platform to save her endan- 
gered child. Brown vy. Columbia 
Amusement Co., (Mont.) 6 P.(2d) 874. 


58. See Negligence § 530. 


59. Nordgren v. Strong, 149 A. 201, 
110 Conn. 593. And see generally on 
this head Negligence § 539. 


60. Ark.—Cost y. Fidler, 178 S.W. 
373, 119 Ark. 540. 

Colo.—Burns v. Herman, 113 P. 310, 
48 Colo 359. 


Conn.—Nordgren v. Strong, 149 A. 
201, 110 Conn. 593; Seabridge v. Poli, 
119 A. 214,98 Conn. 297. 

D.C.—Ewing v. Chase, 37 App.D.C. 
53. 

Ill.—Rayfield_ v. 
147 Ill.App. 493. 
Md.—State v. Glen Echo Park Co., 


Sans Souci Park, 


113 A. 85, 137 Md. 529. 


Mo.—Lappin vy. St. Louis Nat. 
League Baseball Club, (App.) 33 S.W. 
(2d) 1025; Crane v. Kansas City 
Baseball & Exhibition Co., 153 S.W. 
1076, 168 Mo.App. 301. 


Neb.—Frye v. Omaha & C. B. St. 
Ry. Co., 183 N.W. 567, 106 Neb. 3338, 
22 A.L-R. 607. 

N.Y.—Shields v. Van Kelton 
Amusement Corporation, 127 N.E. 
261, 228 N.Y. 396; Pattison v. Liv- 
ingston Amusement Co., 141 N.Y.S. 
588, 156 App.Div. 368. 

N.C.—Hallyburton v. Burke County 
Fair Ass’n, 26 S.H. 114, 119 N.C. 526, 


In accordance with principles 
elsewhere considered,°® the general rule, subject to 
some limitations, such as the “last clear chance” 
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doctrine,®® is that contributory negligence of a pa- 
tron of a place of public amusement operates as a 
bar to a recovery for injuries sustained.®° 


[§ 75] J. Assumption of Risk.*1 Patrons of plac- 


es of public amusement assume all natural and in- 
herent risks pertaining to the character of the struc- 
ture and habitations,®? or to the form of amuse- 
ment,°* which are open and visible; and also such 


risks as are incident to their going without compul- 
sion to some part of the grounds to which patrons 


38 L.R.A. 156. 


Pa.—Johnson v. Wilcox, 19 A. 939, 
USD Para la 


Wash.—Hendershott v. Modern 
Woodmen of America, 119 P. 2, 66 
Wash. 155. 


61. Of negligence generally 
Negligence § 600. 


62. King v. Ringling, 130 S.W. 482, 
145 Mo.App. 285. 


[a] Cirenus tent not being as sub- 
stantial as a house or building, a cir- 
cus patron incurs the risks pertain- 
ing to habitations of the former char- 
acter. King v. Ringling, 130 S.W. 482, 
145 Mo.App. 285. 


63. La.—Lorino v. New Orleans 
Baseball & Amusement Co., 133 So. 
408, 16 La.App. 95. 


Md.—Carlin y. Krout, 120 A. 232, 
142 Md. 140. 


Mass.—Sullivan vy. Ridgeway Con- 
oe vee Co., 127 N.E. 543,-236 Mass. 


see 


Mich.—Blakeley v. White Star 
Line, 118 N.W. 482, 154 Mich. 635, 129 
Am.S.R. 496,-19 L.R.A.N.S. 772. 


Minn.—Brisson V. Minneapolis 
Baseball & Athletic Ass’n, 240 N.W. 
903; Wells v. Minneapolis Baseball 
& Athletic Assoc., 142 N.W. 706, 122 
Minn. 327, 46 L.R.A.N.S. 606, Ann.Cas. 
1914D 922. 


Mo.—Crane v. Kansas City Baseball 
& Exhibition Co., 153 S.W. 1076, 168 
Mo.App. 301. And see, as sustaining 
this view, Pointer v. Mountain Ry. 
Construction Co., 189 S.W. 805, 269 
Mo. 104, L.R.A.1917B 1091. 


N.J.—Gardner v. G. Howard Mitch- 
ell, Inc., 153 A. 607, 107 N.J.Law 311. 


N. Y.—Murphy Ve Steeplechase 
Amusement Co., 166 N.E. 173, 250 N.Y. 
479; Lumsden v. L. A. Thompson 
Scenic R. Co., 114 N.Y.S. 421, 130 App. 
Div. 209. 


Ohio.—Myers v. Park Play, 172 N.E. 
394, 35 OhioApp. 336. 


a.—Douglas vy.’ Converse, 93 A. 


1 
955, 248 Pa. 232. 


Wash.—Kavafian v. Seattle Base- 
ball Club Ass’n, 181 P. 679, 177 P. 776, 
105 Wash. 215. 


Que.—Labadie v. Quebec, 61 Que. 
Super. 119. 


[a] Baseball.—Patrons of a base- 
ball game who are given the choice 
of selecting a seat protected by a 
screen or one which is unprotected, 
and who choose an unprotected. seat, 
‘assume the risk of injuries from 
thrown or batted balls, and are not 
entitled to recover therefor. Lorino 
v. New Orleans Baseball & Amuse- 
ment Co., 133 So. 408, 16 La.App. 95; 
‘Brisson v. Minneapolis Baseball & 
Athletic Ass’n, (Minn.) 240 N.W. 903; 
Wells v. Minneapolis Baseball & Ath- 
letic Ass’n, 142 N.W. 706, 122 Minn. 


are not invited and where they are not expected 
to be, and which risk would not have been encoun- 
tered had they remained at the place for patrons ;°* 


327, 46 L.R.A.N.S. 606, Ann.Cas.1914D 
922; Crane v. Kansas City Baseball 
& Exhibition Co., 153 S.W. 1076, 168 
Mo.App. 301; Kawvafian v. Seattle 
Baseball Club Ass’n, 181 P. 679, 177 
P. 776, 105 Wash. 215. 


[b] “Dodgems.”’—The owner of an 
electrically controlled device for 
bumping, and like contrivances, is 
not liable for injuries received in the 
movement of the game unless negli- 
gent, the party injured having willing- 
ly exposed himself to the contingency 
of collisions. Gardner v. G. Howard 
acne Ine., 153 A. 607, 107 N.J.Law 


[ec] “Floppers.”—One who steps 
on a moving belt running upward on 
an inclined plane knowing that a fall 
is one of the risks of the adventure 
accepts the dangers that inhere in 
the sport so far as obvious and neces- 
sary, and cannot recover for injuries 
sustained in the absence of negligence 
on the part of the proprietor. Mur- 
phy v. Steeplechase Amusement Co., 
166 N.E. 1738, 250 N.Y. 479. 


[ad] Ocean wave.—Where plaintiff, 
a woman fifty-nine years old, was in- 
jured while using an amusement de- 
vice operated by defendant, known as 
an ocean wave, and consisting of a 
platform made to undulate by ma- 
chinery while the patrons were walk- 
ing over it, plaintiff getting her arm 
between two overlapping guard rails 
and falling to the floor, breaking the 
arm, it was held that the dangers of 
using the device were obviously as- 
sumed by plaintiff. Carlin v. Krout, 
120 A. 232, 142 Md. 140, 29 A.L.R. 13. 


[e] Scenic railways.—A passenger 
on a scenic railway who was warned 
of the danger of riding thereon as- 
sumed the risk of the ride caused by 
the usual motion of the car which 
necessarily jerked when descending 
declines. Lumsden v. L. A. Thomp- 
son Scenic R. Co., 114 N.Y.S. 421, 130 
App.Div. 209. 


{f] Slides.—The proprietor of an 
amusement “pit’? was not liable to 
a patron injured on account of the 
presence of a crowd in the use of 
a slide with which he was familiar, 
so that no warning was necessary of 
obvious and known conditions and 
dangers to which he voluntarily sub- 
jected himself, there being no negli- 
gence in its construction, condition, 
or operation as an amusement device. 
Sullivan v. Ridgeway Const. Co., 127 
N.E. 548, 286 Mass. 75. 


{g] Sparks falling from troltey of 
amusement device.—A passenger on 
an amusement device assumed the 
risk of sparks usually falling from 
a trolley on the device known or ap- 
parent to the passenger before un- 
dertaking a ride. Myers v. Park Play, 
172 N.E. 394, 35 OhioApp. 336. 


64. Toole v. Erlanger Fair Ass’n, 
269 S.W. 528, 207 Ky. 441. 
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and where a spectator intending to witness a public 
exhibition passes a safe, well lighted entrance and 
uses another entrance with knowledge of its danger- 
ous condition, he assumes the risk of injury there- 
from.*> On the other hand, a patron of a place of 
public amusement does not assume the risk of injury 
from conditions which are not visible and cannot 
be discovered,®® or which were not so obvious that 
an ordinarily prudent person would have observed 
the conditions and appreciated the danger,®’ or of 
injuries from the use of a device at the insistence 
of the attendant over the patron’s protest.°* Nor 
does he assume the risk of injury from the negli- 
gence of the proprietor or his servants,®® or of in- 
jury from any and all negligence of third persons; 
to make out acceptance of the risk there must be 
foresight of the consequences.’° 


Children. It has been held that a child of ten- 
der years assumes the risk only of dangers, the ex- 
istence of which he knew or which he ought to have 
known in the exercise of that degree-of care which 
ordinarily prudent children of his age and like in- 
telligence are accustomed to use under like cirecum- 
stances."1 

[§ 76] K. Actions—1. By What Law Governed. 
In ‘accordance with general rules elsewhere consid- 
ered,’? the actionable quality of acts causing injury 
to the patron of a place of public amusement is 
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[§§ 75-78 


governed by the law of the place where the injury 
occurred, and not by the law of the forum."® 


[§ 77] 2. Defenses. It is not a defense to an 
action for injuries sustained by: falling from a step 
on the theater floor, which was maintained in vio- 
lation of a building ordinance, that other theater 
owners permitted similar steps.7* Nor is it a de- 
fense to an action for injuries sustained on a, chute 
of an amusement park that the chute was construct- 
ed similar to other chutes, as this does not show 
the absence of negligence in the construction there- 
of.75 ‘ 


[§ 78] 3. Declaration, Petition, or Complaint. As 
in other actions for negligence,’* in actions by pa- 
trons of theaters or other places of public amuse- 
ment for injuries caused by the alleged negligence 
of the proprietor, the declaration, petition, or com- 
plaint must allege the breach or negligent perform- 
ance by the proprietor of some duty which he owed 
to plaintiff,77 that it was the proximate cause of 
the injury complained of,‘* and that damages re- 
sulted.79 While the act or omission complained of 
must be alleged®® in, pleading negligence, it will be 
sufficient to specify the act or omission complained 
of and allege in general terms that it was negligently 
done or omitted,®! without specifying in what the 
negligence consisted.*2 At all events this method 
of pleading negligence is good as against a general 


' 65. Hendershott v. Modern Wood- 
men of America, 119 P. 2, 66 Wash. 
155. 


66. Valentine Co. v. Sloan, 101 _N. 


' EB. 102, 53 Ind.App. 69; Dahna v. Fun 


House Co., 216 N.W. 262, 204 Iowa 
92:2. 


[a] As for instance, an amuse- 
ment device which is wholly con- 
cealed. Dahna v. Fun House Co., 216 
N.W. 262, 204 Lowa 922. 


67. Magruder v. Columbia Amuse- 
ment Co.,. 292 S.W. 341, 218 Ky. 761. 


68. Shankland vy. Morris & Castle 
Shows, Inc., 4 La.App. 326 (the use 
of a slide, on the untruthful state- 
ment of an attendant that it was the 
only means of exit). 


69. Shankland v. Morris & Castle 
Shows, Inc., supra; Thompson v. 
Lowell, etc., St. R. Co., 49 N.E. 913, 
170 Mass. 577, 64 Am.S.R. 323, 40 .R. 
A. 345; Edling v. Kansas City Base- 
ball & Exhibition Co., 168 S.W. 908, 
181 Mo.App. 327. 


{a] Thus one invited by another 
to witness a shooting exhibition, and 
who is in the place set apart for spec- 
tators, does not assume the risk of 
injury from defective shooting ap- 
pliances and arrangements. Thomp- 
son v. Lowell, etc., St. R. Co., 49 N.E. 
913, 170 Mass. 577, 64 Am.S.R. 323, 40 
L.R.A. 345. 


[b] Polo player’s failure to ex- 
ercise control over horse.—Spectators 
at a polo game do not assume a risk 
resulting from reckless playing or a 
player’s failure to exercise reasonable 
control over his horse and to make a 
reasonable effort to keep it within the 
field limits. Douglas v. Converse, 93 
A. 955, 248 Pa. 232. 


"70. Esposito v. St. George Swim- 
te Club, 255 N.Y.S. 794, 143 Misc. 


71. Brown v. Rhoades, 187 A. 58, 
126 Me. 186, 53 A.L.R. 834. 


72. See Conflict of Laws §§ 35-38; 
Negligence § 605. 


73. Miller v. Johnson, 45 S.W.(2d) 
41, 184 Ark. 1071. 


74 Oakley v. Richards, 204 S.W. 
505, 275 Mo. 266 [error dism 39 S.Ct. 
134, 248 U.S. 541, 63 L.Ed. 411]. 


75. Murphy  v. Electric Park 
Amusement Co., 241 S.W. 651, 654, 
209 Mo.App. 638. 


“Any other view of the matter 
would permit individuals, or corpora- 
tions, to adopt a standard or custom 
of construction or operation in con- 
nection with their business, obnoxi- 
ous to well-known rules of safety, 
and thereby establish a custom that 
would be a rule of law for their own 
exoneration.” Murphy v. BElectric 
Park Amusement Co., supra. 


76. See Negligence §§ 644, 666. 


77. U.S.—Wright v. City of Pasa- 
dena, 37 F.(2d) 902. 


Del.—Linthicum v. Truitt, 80 A. 
245, 25 Del. 338. 


Ill.—Hart v. Washington Park 
Club, 41 N.E. 620, 157 Ill. 9, 48 Am.S.R. 
298, 29 L.R.A. 492. 


Mo.—King v. Ringling, 130 S.W. 
482, 145 Mo.App. 285. 


Mont.—Bennetts. v. Silver Bow 
Amusement Co., 211 P. 336, 65 Mont. 
340; Phillips v. Butte Jockey Club 
& Fair Assoc., 127 P. 1011, 46 Mont. 
338, 42 L.R.A.N.S. 1076. 


Sees een v. Morgan, 23 Pa.Dist. 


[a] Knowledge or notice of defect. 
—The measure of duty which the 
owner of a place of amusement, such 
as a race course, owes to his patron 
who pays for the privilege of wit- 
nessing races, as regards the latter’s 
safety from injury, is that of ordi- 
nary care; therefore, a complaint 
which did not allege facts showing 
that defendant association had notice, 


either actual or implied, of defects in 
a stairway leading to its grand stand, 
a nail protruding about an inch from 
a step and a broken board in the floor 
of a landing, which were alleged to 
have caused plaintiff’s fall and at- 
tendant injury, failed to state facts 
sufficient to constitute a cause of ac- 
tion. Phillips v. Butte Jockey Club 
& Fair Assoc., 127 P. 1011, 46 Mont. 
338, 42 L.R.A.N.S. 1076. 


78. Wright vy. City of Pasadena, 37 
F.(2d) 902; King v. Ringling, 130 S. 
W. 482, 145 Mo.App. 285; Bennetts v. 
Silver Bow Amusement Co., 211 P. 
336, 65 Mont. 340; Greene v. Morgan, 
23 Pa.Dist. 515. 


79. Bennetts v. Silver Bow Amuse- 
ment Co., 211 P. 336, 65 Mont. 340; 
Greene v. Morgan, 23 Pa.Dist. 515. 


80. Wright v. City of Pasadena, 
37 F.(2d) 902. 


81. Sharpless y. Pantages, 172 P. 
384, 178 Cal. 122; Brown v. Batchel- 
lor, 69 A. 295, 29 R.I. 116; Washing- 
ton Luna Park Co. v. Goodrich, 66 S 
E. 977, 110 Va. 692. 


[a] Thus (1) an allegation that 
defendant operated his theater and 
its carpets negligently, in that a strip 
of carpet was so laid that plaintiff in 
passing downstairs was-.tripped and 
thrown by reason of the fact that the 
carpet was loose, and she thereby 
sustained injuries, was not too gen- 
eral an allegation of negligence. 
Sharpless v. Pantages, 172 P. 384, 178 
Cal. 122. (2) The allegation that de- 
fendant amusement company so neg- 
ligently operated a roller coaster on 
which plaintiff was a passenger at 
defendant’s invitation as to collide 
with another car, thereby injuring 
plaintiff, is sufficient. Washington 
Luna Park Co. v. Goodrich, 66 S.E. 
977, 110 Va. 692, 


sures Gas Nee OiN eon, AZ Ps 
. al. ; rown v. Batchel- 
lor, 69 A. 295, 29 R.I. 116. pas: 


For later cases, developments and changes in the law see Annotations, same title and section number. 


demurrer.** An affirmative allegation that plaintiff 
was in the exercise of due care is a sufficient aver- 
ment of freedom from contributory negligence, at 
least as against a general demurrer.*4 


[§ 79] 4. Assues, Proof, and Variance. If specific 
acts of negligence are alleged, plaintiff must prove 
all or enough of them to make out his case.8® Mat- 
ters not amounting to an affirmative defense need 
not be pleaded, and evidence thereof may be shown 
under a general denial.’¢ 


[§ 80] 5. Evidence—a. Presumptions and Burden 
of Proof—(1) In General. In actions for injuries 
sustained by a patron of a theater or other place 
of public amusement, negligence of defendant is 
not presumed,*? and the burden of proof is not on 
defendant to show that he was not negligent,’’ but 
on plaintiff to show that defendant was negligent,§® 
by a fair preponderance of evidence;®® and the bur- 
den is also on ‘plaintiff to show that defendant’s 
negligence was the proximate cause of the injury 
complained of,®1 and the evidence introduced for 
this purpose must not leave the inference of action- 
able negligence open to conjecture or speculation, 
but must show the causal connection between the 
alleged negligent act and the injury,°®? although de- 


83. Williams v. Delta Swimming 
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fendant will not be exonerated from liability be- 
cause a patron cannot accurately specify which one 
of several possible causes of injury, all of which 
involve blame of defendant, is the actual ‘one.®? So, 
also, the burden of proof is on plaintiff to connect 
defendant with the injury complained of by evi- 
dence showing that at the time it occurred defend- 
ant owned, controlled, or operated the place of 
amusement or instrumentality where the injury oe- 
curred;°* and in jurisdictions where the burden of 
proof, in actions based on negligence, is on plain- 
tiff to show freedom from contributory negligence,?® 
the burden of proof is on plaintiff to show freedom 
from negligence in this elass of actions.®¢ 


[§ 81] (2) Res Ipsa Loquitur—(a) In General. 
In accordance with general principles elsewhere. con-’ 
sidered,®’ where a patron of a.theater or other place 
of public amusement is injured, and the thing that 
eaused the injury is wholly and exelusively under, 
the control and management of the proprietor, and 
the accident is such as in the ordinary course of 
events would not have happened if proper care had 
been exercised, its occurrence raises a presumption 
or permits of an inference of negligence on the part. 
of the proprietor,®* and casts on him the burden to 


Gregson Hot] plaintiff has the burden of ‘showing 


Pool, 5 P.(2d) 583, 89 Colo. 586; Bass 
v. Southern Enterprises, Inc., 123 S.E. 
753, 32 Ga.App. 399. 


84. Brown.v. Rhoades, 187 A. 58, 
126 Me. 186, 53 A.L.R. 834. 


85. Moore v. Claggett, 48 App.D. 
Cc. 410; Pointer v. Mountain Ry. Const. 
Co., 189 S.W. 805, 269 Mo. 104, L.R.A. 
1917B 1091. 


86. Espel v. Cincinnati Walnut 
Theater Amusement Co., 152 N.E. 684, 
20 Ohio App. 470 [error dism 150 N.E. 
757, 113 Ohio St. 713]. 


[a] Thus, in an action against a 
theater by a patron who fell in an 
aisle defendant’s testimony, with 
reference to the time the theater was 
erected, offered for the purpose of 
showing that certain sections of the 
code relied on by plaintiff did not 


apply to defendant theater, was prop-| 


erly admitted as against the objec- 
tion that it was not made an issue by 
the answer, since it was not an af- 
firmative defense and was not re- 
quired to be pleaded. Espel v. Cin- 
einnati Walnut Theater Amusement 
Co., 152 N.E. 684, 20 Ohio App. 470 
[error dism 150 N.E. 757, 113 Ohio 
St. 713]. 


87. Linthicum v. Truitt, 80 A. 245, 
25 Del. 338; Hart v. Washington Park 
Club, 41 N.E. 620, 157 Ill. 9, 48 Am. 
S.R. 298, 29 L.R.A. 492. 


88. Bertalot v. Kinnare, 72 Ill.App. 
52; Flanagan v. Goldberg, 122 N.Y.S. 
205, 137 App.Div. 92. 


89. Conn.—Godfrey v. Connecticut 
Co., 118 A. 446, 98 Conn. 63. 


Del.—Linthicum v. Truitt, 
245, 25 Del. 338. 


Ky.—Park Circuit & Realty Co. v. 
Ringo, 46 S.W.(2d) 106, 242 Ky. 255. 


Md.—Carlin v. Smith, 130 A. 340, 
148 Md. 524, 44 A.L.R. 1938. 


Mass.—Wilson v. Norumbega Park, 
176 N.E. 514; Crisafi v. Sells Floto 
Circus, 159 N.E. 611, 262 Mass. 120. 


Mo.—Berberet v. JHlectric Park 
Amusement Co., 3 S.W.(2d) 1025, 319 
Mo. 275, 61 A.L.R. 1269; King v. Ring- 
ling, 130 S.W. 482, 145 Mo.App. 285. 


80 A. 


Springs Co., 158 P. 824. 


N.Y.—Butcher vy. Hyde, 46 N.E. 305, 
152 N.Y. 142; Flanagan v. Goldberg, 
122 N.Y.S. 205, 137 App.Diy. 92; HEs- 
posito v. St. George Swimming Club, 
255 N.Y.S. 794, 143 Mise. 15. 


Vt.—Selinas v. State Agricultural 
Society, 15 A. 117, 60°Vt. 249, 6 Am. 
S.R. 114. 


[a] Knowledge of defects.—A pa- 
tron suing the proprietor of an 
amusement park for injury from a 
defect in a board walk must show 
that defendant should have known of 
the defective condition. Berberet vy. 
Blectric Park Amusement Co., 3 S.W. 
(2d) 1025, 319 Mo. 275, 61 ATR. 1269. 


[b] Imnherently dangerous device. 
—In an action for injuries to a patron 
of an amusement device, in which the 
only negligence claimed was the op- 
eration of a device which was in it- 
self inherently dangerous, plaintiff 
is required to prove that the opera- 
tion of the appliance in the usual way 
and for the intended purpose was in 
itself so dangerous that injury should 
reasonably be expected’ to occur. 
Godfrey v. Connecticut Co., 118 A. 446, 
98 Conn. 63. 


90. Butcher v. Hyde, 46 N.E. 305, 
152: N.Y... 142. 


91. Ky.—Park Circuit & Realty Co. 
v. Ringo’s Guardian, 46 S.W.(2d) 106, 
242 Ky. 255: 


Mass.—Crisafi v. Sells Floto Circus, 
159 N.E. 611, 262 Mass. 120. 


Mich.—Jacobs v. Hagenbeck-Wal- 
lace Shows, 164 N.W. 548, 198 Mich. 
73, L.R.A.1918A 504; Harris v. Craw- 
ley, 126 N.W. 421, 161 Mich. 383. 


Mo.—Kerns y. Dykes, (App.) 48 S. 
W.(2d) 188; King v. Ringling, 130 S. 
W. 482, 145 Mo.App. 285. 


N.Y.—Esposito v. St. George Swim- 
ming Club, 255 N.Y.S. 794, 143 Misc. 
16: 


Wash.—Schwab v. Anderson Steam- 
boat Co., 119 P. 614, 66 Wash. 236. 


[a] Where injury to plaintiff may 
have resulted from one of two causes, 
for one of which defendant is liable, 


that the cause for which defendant is 
liable produced the injury. Kerns v. 
Dykes, (Mo.App.) 48 S.W.(2d) 183. 


[b] Thus, where one, suing a com- 
pany which operated an amusement 
park, for injury in a defective swing, 
relied on the swing being within the 
park, he was not entitled to recover 
on it appearing that the swing was 
outside the ground controlled by the 
company. Schwab Vv. Anderson 
Steamboat Co., 119 P. 614, 66 Wash. 
236. 


92. King v. Ringling, 130 S.W. 482, 
145 Mo.App. 285. 


93. Carlin v. Smith, 130 A, 340, 148 
Md. 524, 44 A.L.R. 193. 


94. Cichon ‘v. Wolff, 152 N.W. 916, 
186 Mich. 331; Harris v. Crawley, 126 
N.W. 421,161 Mich. 383; Kerns vy. 
Dykes, (Mo.App.) 48 S.W.(2d) 183; 
Mirsky v. Adler, 123 N.Y.S. 816. : 


[a] Thus, plaintiff, in an action 
for injury from the fall of a piece 
of iron from a balcony in a theater 
on a Sunday, does not establish that 
the theater was under defendant’s 
control at the time, so as to make him 
liable, from the fact that defendant 
leased it on Sundays, it not being 
enough to show that he had a right 
to use it at the time of the accident, 
especially in view of the evidence that 
he had leased it to still another for 


Sundays. Mirsky v. Adler, 123 N.Y.S. 
816. é 
95. See Negligence § 759. 


96. Selinas v. State Agricultural 
Society, 15 A. 117, 60 Vt. 249, 6 Am, 
S.R. 114. 


97. See Negligence § 768. 


98. U.S.—Kehoe v. Central Park 
Amusement Co., 52 F.(2d) 916; Stair 
v. Kane, 156 F. 100, 84 C.C.A. 126. 


Cal.—Pontecorvo v. Clark, 272.P. 
591, 95 Cal.App. 162; Haun v. Tally, 
181 P. 81, 40 Cal.App. 585. 


Conn.—Firszt v. Capitol Park Real- 
ty Co., 120 A. 300, 98 Conn. 627, 29 
ALLER. 17 


D.C.—Chesapeake Beach R. Co. -v. 
Berz, 39 App.D.C. 58. 


880 [62 C.J.] 


introduce evidence sufficient to overthrow this in- 
ference or presumption,®® which he may do either 
by showing the actual cause of the accident so the 
jury can determine whether such cause could have 
been: discovered by proper inspection, or by show- 
ing that the inspection made was so careful that 
no defect discoverable by inspection could have been 
However, to render the doctrine ap- 
plicable it must appear that the instrumentality 
causing the injury was within defendant’s control,’ 
and the mere fact of the accident itself does not 
warrant the application of the doctrine,? as the 


overlooked. 


Ga.—Bonita Theatre v. Bridges, 122 
S.E. 255, 31 Ga.App. 798. 


Tll.—O’Callaghan v. Dellwood Park 
Co., 89 N.E. 1005, 242 Ill. 336, 134 Am. 
S.R.- 331, 26 L.R.A.N.S. 1054, 17 Ann. 
Cas. 407; Carlson v. Swenson, 197 
Ill.App. 414. 


La.—Lonatro v. Palace Theatre Co., 
5 La.App. 386. 


Md.—Carlin v. Smith, 130 A. 340, 
148 Md. 524. 


Mass.—Block v. Opera Holding Co., 
154 N.E. 761, 258 Mass. 269 (it seems). 


Minn.—Bibeau v. Fred W. Pearce 
Corporation, 217 N.W. 374, 173 Minn. 
331. 


Mo.—McCloskey v. Koplar, 46 S.W. 
(2d) 557; Pointer v. Mountain Ry. 
Const. Co., 189 S.W. 805, 269 Mo. 104; 
L.R.A.1917B 1091; Brown v. Winn- 
wood Amusement Co., 34 S.W.(2d) 
149, 225 Mo.App. 1180. 


N.J.—Tompkins v. Burlington Is- 
land Amusement Co., 132 A. 670, 102 
N.J.Law 411. 


N.Y.—Reinzi v. Tilyou, 169 N.E. 101, 
252 N.Y. 97; Weiner v. Scherer, 117 
N.Y.S. 1008, 164 Misc. 82; Goldstein v. 
Levy, 132 N.Y.S. 373, 71 Misc. 463. 


Ohio.—Martin v. Sentker, 12 Ohio 
App. 46; Fox v. Bronx Amusement 
Co., 9 OhioApp. 426, 29 OhioC.A. 276. 


Okl.—Sand Springs Park v. Schra- 
der, 198 P. 988, 82 Okl. 244, 22 A.L.R. 
593. 


Or.—Eldred v. United Amusement 
Co., 2 P.(2d) 1114, 137 Or. 452. 


Pa.—Durning v. Hyman, 133 A. 568, 
286 Pa. 376, 538 A.L.R. 851. 


R.I.—Brown v. Batchellor, 69 A. 
295, 29 R.I. 116. 
Wash.—Wodnik v. Luna Park 


Amusement Co., 125 P. 941, 69 Wash. 
638, 42 L.R.A.N.S. 1070. 


fa] Bule applied: (1) Where iron 
stirrup, supporting riders of wooden 
horses in a steeplechase, broke. Rein- 
zi v. Tilyou, 169 N.E. 101, 252 N.Y. 
97. (2) Where a patron riding on 
an amusement device fell from a seat 
when a safety chain gave way. El- 
dred v. United Amusement Co., 2 P. 
(2d) 214, 137 Or. 452. (3) Where a 
slip, provided by the owner of an 
amusement park for the embarking 
and disembarking of patrons from 
boats, collapsed. ‘Tompkins v. Bur- 
lington Island Amusement Co., 132 A, 


670, 102 N.J.Law 411. (4) Where 
seats in a theater collapsed. Fox v. 
Bronx Amusement Co., 9 OhioApp. 


426; Durning v. Hyman, 133 A. 568, 
286 Pa. 376, 52 A.L.R. 851. (5) Where 
the head of a mallet, furnished to a 
patron of an amusement park with 
which to operate a striking machine, 
flew off while it was being so used. 
Wodnik v. Luna Park Amusement Co., 
125 P. 941, 69 Wash. 638, 42 L.R.A.N.S. 
1070. (6) Where a bicycle performer 
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cause of it.7 


iN 

rode off the stage injuring a specta- 
tor. Brown v. Batchellor, 69 A. 295, 
29 R.I. 116. (7) Where a screen in 
front of a baseball stand was old, rot- 
ten, and perforated with holes larger 
than a ball. Edling v. Kansas City 
Baseball & Exhibition Co., 168 S.W. 
908, 181 Mo.App. 327. 


[b] Scenic railways or roller 
coasters.—The rule above stated has 
been applied in actions for injuries 
sustained: (1) In a collision on a 
scenic railway. Sand Springs Park 
v. Schrader, 198 P. 9838, 82 Okl. 244, 
22 A.L.R. 598. (2) By the sudden 
slowing or stopping of a car on a 
scenic railway. O’Callaghan v. Dell- 
wood Park Co., 89 N.E. 1005, 242 Ill. 
336, 134 Am.S.R. 331, 26 L.R.A.N.S. 
1054, 17 Ann.Cas. 407. (3) By a car 
leaving the track while rounding a 
Martin v. Sentker, 12 Ohio 

(4) Where an unusually vio- 
lent jerk in the operation of a roller 
coaster resulted in an injury to a pas- 
senger. Bibeau v. Fred W. Pearce 
Corporation, 217 N.W. 374, 173 Minn. 


331; Brown v. Winnwood Amusement 
Cee 34 S.W.(2d) 149, 225 Mo.App. 


[c] Injuries from falling objects. 
—The rule above stated has been ap- 
plied where: (1) A patron of a the- 
ater was injured by falling of plas- 
ter because of defective construction. 
Bonita Theatre v. Bridges, 122 S.E. 
255, 31 Ga.App. 798. (2) Where a fan 
which was installed in a theater pull- 
ed or dropped away from its motor 
bearings and fell and injured a pa- 
tron. Haun vy. Tally, 181 P. 81, 40 Cal. 
App. 585. (3) Where a radiator was 
so insecurely fastened in the wall 
of the lobby of a theater that it fell 
out of its place upon a patron. Carl- 
son v. Swenson, 197 Ill.App. 414; Mc- 
Closkey v. Koplar, (Mo.) 46 S.W.(2da) 
557. (4) Where a passenger on a 
scenic railway was hit by a piece of 
the superstructure as it fell, causing 
him to be struck, and killed by coming 
in contact with some part of the rail- 
way. Chesapeake Beach R. Co. v. 
Brez, 39 App.D.C. 58. (5) Where a 
shade around one of the electric lights 
of a chandelier in a music hall broke 
and fell on a patron.. Goldstein v. 
Levy, 132 N.Y.S. 373, 74 Mise. 463. 
(6) Where a fire extinguisher which 
was kept unsecured on the sill of an 
open window at the side of the Stair- 
way leading to the gallery of a the- 
ater, in a place where men and boys, 
in crowding down the stairway as was 
usual and likely to happen at the 
close of a performance, were likely 
to knock it out of the window, as they 
in fact did, and it fell and injured 
plaintiff who was on the walk below. 
ce. v. Kane, 156 F. 100, 84 C.C.A. 


99. Cal.—Pontecorvo v. Clark, 272 
P. 591, 95 Cal.App. 162. 


Ill.—O’Callaghan vy. Dellwood Park 
Co., 89 N.H. 1005, 242 Tll, 336, 26 L. 


‘hie oer Ae 
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presumption arises from the nature of the accident 
and the attending circumstances, and not from the 
mere fact of the accident itself;* and the rule does 
not apply where there is no evidence to show how 
the injury occurred,*since there must be something 
in the facts that speaks of the negligence of defend- 
ant, or where it appears from the evidence that 
plaintiff was guilty of negligence which not only 
accounts for the accident, but was the immediate 


[§ 82] (b) Effect of Pleading Specific Acts of 
Negligence. In some jurisdictions the general rule 


R.A.N.S. 1054, 17 Ann.Cas. 407. 


La.—Lonatro v. Palace Theatre Co., 
5 La.App. 386. 


N.Y.—Goldstein v. Levy, 182 N.Y.S. 
373, 74 Misc. 463. 


Okl.—Sand Springs Park v. Schra- 
epee 198 P. 983, 82 Okl. 244, 22 A.L.R. 


Pa.—Durning v. Hyman, 133 A. 568, 
286 Pa. 376, 53 A.L.R. 851. 


[a] Thus evidence that plaintiff 
was injured when, in placing herself 
in a theater seat, it broke, and she 
fell to the floor, put on the proprietor 
the duty to show that reasonable dil- 
igence had been used to provide safe 
accommodations, and that a proper 
inspection was made to assure their 
suitable condition. Durning v. Hy- 
Sr 133 A. 568, 286 Pa. 376, 53 A.L.R. 


1. Sand Springs Park v. Schrader, 
198 P. 983, 82 Okl. 244, 22 A.L.R. 593. 


2. Block v. Opera Holding Co., 154 
N.E. 761, 258 Mass. 269. And see 
Negligence § 781. 


3. Linthicum v. Truitt, 80 A. 245, 
25 Del. 338; O’Callaghan v. Dellwood 
Park Co., 89 N.E. 1005, 242 Ill. 336, 
134 Am.S.R. 331, 26 L.R.A.N.S. 1054, 
17 Ann.Cas. 407; Berberet v. Elec- 
tric Park Amusement Co., 3 S.W.(2d) 
1025, 319 Mo. 275, 61 A.L.R. 1269; 
Pointer v. Mountain Ry. Const. Co., 
189 S.W. 805, 269 Mo. 104, L.R.A.1917B 
1091; King v. Ringling, 130 S.W. 482, 
145 Mo.App. 285; Henry v. Publix 
Theatres Corporation, (Tex.Civ.App.) 
25 S.W.(2d) 695. See, as sustaining 
this view, Wegener v. Foster, (Cal. 
App.) 8 P.(2d) 154. 


[a] Thus, where a circus tent is 
partially blown down during a very 
severe windstorm which came up 
very suddenly, and a patron is in- 
jured, the rule of res ipsa loquitur 
does not apply. King v. Ringling, 
130 S.W. 482, 145 Mo.App. 285. 


4 O'Callaghan v. Dellwood Park 
Co., 89 N.E. 1005, 242 Ill. 336, 134 Am. 
S.R. 331, 26 L.R.A.N.S. 1054, 17 Ann. 
Cas. 407. 


{a] Thus, in case of injury to a 
passenger on a scenic railway, the 
facts, other than the mere fact of 
injury, which will authorize the ap- 
plication of the rule of res ipsa loqui- 
tur, must show something out of the 
ordinary as to the methods of trans- 
portation, which itself caused the in- 
jury. Pointer v. Mountain Ry. Const. 
Co., 189 S.W. 805, 269 Mo. 104, L.R.A. 
1917B 1091. 


_5. Benedick v. Potts, 40 A. 1067, 
88 Md. 52; Adriance v. Schenck Bros., 
112 A. 408, 95 N.J.Law 185. 


6. Adriance v. Schenck Bros., su- 
pra. 


7. Rayfield v. Sans Souci Park, 147 
TllApp. 493. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- 


4 §§ 82-83] 


. 


above stated® is held inapplicable where specific acts 
of negligence are pleaded.® In these jurisdictions 
plaintiff must prove the specifie acts alleged, or 
enough of such acts, to make out his case.1° In other 
jurisdictions the rule is applicable notwithstanding 
the allegation of specific acts of negligence.11 


[§ 83] b. Admissibility. The rules governing the 
relevancy and materiality of evidence in actions gen- 
erally,’? and in other actions for injuries caused by 
negligence,’* are applicable in actions for injuries 
to patrons in theaters or other places of amusement, 
on the question of defendant’s negligence,!* and due 
eare or the want of it on the part of plaintiff.2> ’ 


Other accidents or injuries. Evidence of the oc- 
currence of other accidents or injuries under similar 
cireumstanees, at the place where the injury com- 
plained of was sustained, has generally been held 
admissible,?® at least where the construction remains 
the same,’ as tending to show that the place of the 
accident was dangerous,!® and that defendant had 
notice of the defects causing the dangerous condi- 
tions,1® and was negligent in failing to remedy 
them;2° but evidence of other injuries is not ad- 
missible where they are not shown to have been 
caused by the defective conditions complained of.?1 


Subsequent precautions. As subsequent precau- 
tions taken to prevent a recurrence of an injury are 
inadmissible to establish negligence, the evidence 


8 See supra § 81. 


9. Moore v. Clagett, 48 App.D.C. 
410; Berberet v. HBlectric Park 
Amusement Co., 3 S.W.(2d) 1025, 319 
Mo. 275, 61 A.L.R. 1269; Pointer v. 
Mountain Ry. Const. Co., 189 S.W. 
805, 269 Mo. 104, L.R.A.1917B 1091. 
And see generally Negligence § 786. 


[a] Petition held to aver specific 
acts of negligence within rule.—A pe- 
tition in an action for personal injury 
on defendant’s scenic railway, aver- 


care exercised 


ring faulty and defective construc- 15. 
tion of cars and tracks and negligent 
maintenance and operation, alleged [a] 


specific, and not general, negligence. 
Pointer v. Mountain Ry. Const. Co., 
189 S.W. 805, 269 Mo. 104, L.R.A. 
1917B 1091. 
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not error to permit defendant to tes- 
tify whether he ever saw a machine 
that had a railing around the outside 17 
to fence the children in. : 
Crawley, 136 N.W. 356, 170 Mich. 381. 
(3) Evidence that a device was con- 
structed with a high margin of safety 138. 
is relevant on the issue of care ex- 
ercised in the construction of the de- 
vice, but not relevant on the issue of 19. 
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that a swimming pool operator removed a raft there- 
from after an infant dived into it and killed himself 
is inadmissible in an action for his death founded 
on alleged negligence in keeping the raft therein 
submerged.?? 


Other complaints of device causing injury. Evi- 
dence as to other complaints of an amusement de- 
vice causing the injury complained of is inadmissi- 
ble, as the defect causing the injury may have de- 
veloped but once and as the device may have been 
in perfect repair on the day before, and again put 
and kept in repair on the days which followed. 


Knowledge of character of machinery used in de- 
vice. Plaintiff, being entitled to show the character 
of the machinery used in the device causing the in- 
jury, may ask the operators thereof if they knew 
it was secondhand, as secondhand machinery requires 
more careful inspection to keep in order than new 
machinery.?* 


Conditions before and after accident. In an ac- 
tion for injuries caused by a loose carpet on the 
stairs of a theater, evidence was admissible to show 
the condition of the carpet a few days after the 
accident, especially where there had been no change 
in its condition in the meantime.?> In an action for 
injuries caused by the collapse of a stand, evidence 
of the conditions before and after the accident is 
competent, in order to show the immediate cause 


908, 181 Mo.App. 327; Glynne v. Na- 
tional Exhibition Co., 199 N.Y.S. 751. 


Central Amusement Co. v. Van 
Nostran, 152 N.E. 183, 154 N.E. 390, 
85 Ind.App. 476. 


Harris v. 


Central Amusement Co. v. Van 
Nostran, supra. 


Sullivan v. Detroit & Windsor 


its inspection. | Ferry_Co., 237 N.W. 221, 255 Mich. 


Firszt v. Capitol Park Realty Co., 120 | 575; Hdling v. Kansas City Baseball 
A. 300, 98 Conn. 627, 29 A.L.R. 17. 


See cases infra this note. 


oehs rae sre * want of it om part 
of plaintift.— n the issue of con- 5 aut : 
tributory negligence in descending an ORS a BNE Ns Ransas Oye ee 
unlighted stairway in a theater, evi- 
dence was admissible to show that 


& Exhibition Co., 168 S.W. 908, 181 
Mo.App. 327. 


20. Sullivan v. Detroit & Windsor. 
Ferry Co., 237 N.W. 221, 255 Mich. 


& Exhibition Co., 168 S.W. 908, 181 
Mo.App. 327. 


[a] Rule applied.—(1) In applying 


10. Moore v. Clagett, 48 App.D.C. 
410; Pointer v. Mountain Ry. Const. 
Co., 189 S.W. 805, 269 Mo. 104, L.R.A. 
1917B 1091. 


11. Firszt v. Capitol Park Realty 
Co., 120 A. 300, 98 Conn. 627, 29 A. 
L.R. 17; Bibeau v. Fred W. Pearce 
Corp., 217 N.W. 874, 173 Minn. 331. 
And see generally Negligence § 786. 


12. See Evidence §§ 89-156. 
13. See Negligence §§ 787-832. 
14. See cases infra this section. 


[a] Evidence to disprove negli- 
gence of defendant.—(1) In an action 
for injuries from being struck by a 
ball at a baseball game, evidence that 
in conspicuous places in the grand 
stand were signs stating that the 
management would not be responsi- 
ble for such injuries was admissible 
to show a precaution taken to warn 
spectators. Wells v. Minneapolis 
Baseball & Athletic Ass’n, 142 N.W. 
706, 122 Minn. 327, 46 L.R.A.N.S. 606, 
Ann.Cas.1914D 922. (2) Where, in 
an action for injury to plaintiff 
through falling from a_merry-go- 
round operated by defendant, plain- 
tiff’'s witness had been permitted to 
testify that he did not notice any 
guards on the merry-go-round, it was 


there was no usher present to whom 
plaintiff could apply to make a light. 
Andre vy. Mertens, 96 A. 893, 88 N.J. 
Law 626. (2) Evidence of the absence 
of aisle lights is admissible on the 
issue of a theater patron’s contribu- 
tory negligence. Heine v. Acme The- 
ater Co., (Sup.) 135 A. 671 [aff 138 
A. 920, 104 N.J.Law 171]. (3) In an 
action for the drowning of an infant 
in a swimming pool, evidence as to 
the depth of the water, condition of 
the pool, and as to decedent’s previ- 
ous cramping, is admissible on the 
issue of contributory negligence. 
Barnes v. Honey Grove Natatorium, 
(Tex.Civ.App.) 228 S.W. 354. (4) In 
an action against an amusement com- 
pany for slipping on a sheet of sus- 
pended metal, plaintiff’s evidence, in 
speaking of holding to a rail, that she 
‘felt afraid of it,’ and ‘‘did not know 
what to expect,” and “was afraid of 
an electric shock,’”’ was competent, as 
bearing on her due care. Ferry v. 
Eastern Consol. Amusement Co., 117 
N.E. 308, 228 Mass. 259. 


16. Central Amusement Co. v. Van 
Nostran, 152 N.E. 183, 154 N.E. 390, 
85 i{nd.App. 476; Sullivan v. Detroit 
& Windsor Ferry Co., 237 N.W. 221, 
255 Mich. 575; Edling v. Kansas City 
Baseball & Exhibition Co., 168 S.W. 


the above doctrine it has been held 
that, in an action for personal injuries 
received while leaving a theater by 
falling over a step-off into an aisle 
some inches below, it may be shown 
that other persons had fallen over the 
step-off previously thereto. Central 
Amusement Co. v. Van Nostran, 152 
N.E. 183, 154 N.E. 390, 85 Ind.App. 
476. (2) In an action for injuries to 
a patron at a ball park struck by a 
foul ball passing through a defective 
screen protecting the grand stand, ev- 
idence that the screen had been al- 
lowed to remain in a defective con- 
dition during that and the preceding 
season and that foul balls had passed 
through defective places into the 
grand stand was admissible. Edling 
v. Kansas City Baseball & Exhibition 
Co., 168 S.W. 908, 181 Mo.App. 327. 


21. Kearns v. Steinkamp, 45 S.W. 
(2d) 519, 184 Ark. 1177. 
22. Kearns v. Steinkamp, supra. 


23. Southern Amusement Corpora- 
tion v. Summers, 129 So. 489, 23 Ala. 
App. 595. 

24. Southern Amusement Corpora- 
tion v. Summers, supra. 


25. Sharpless v. Pantages, 172 P. 
384, 178 Cal. 122. 
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of the injury and the responsibility of those in 
charge of the structure.”® 


Violation of ordinance. Evidence of violation of 
an ordinance relating to the construction and main- 
tenance of stairways in places of public amusement 
is admissible on the question of negligence.?* 


[§ 84].c. Weight and Sufficiency. The rules ap- 
plicable to weight and sufficiency of evidence in 
civil actions generally?® apply in actions by a pa- 
tron of a theater or other place of public amusement 
for injuries sustained by reason of the alleged neg- 
ligence of the owner or proprietor, and these rules 
have been applied to evidence to show that an amuse- 
ment device was‘a “trap for the unwary,”?° or that 
defendant. was negligent in permitting the existence 
of a depression in his amusement park;°° in per- 
mitting a board in a walk to become loose and un- 
fastened ;?1 in permitting a cross slat on an inclined 
wooden walk to be in a broken condition;*? in fail- 
ing properly to secure a slot machine*® or radiator** 
which fell over and injured a child; in failing to 
anticipate the accident which caused the injury, be- 
cause of the dangerous arrangement of the amuse- 
ment device;**° in failing to maintain pads in their 
proper position to catch patrons at the bottom of a 
slide,?* or in maintaining for that purpose a defec- 
tive mattress;?7 in maintaining decorations of in- 
flammable crepe paper above a dance hall floor ;*8 
in failing to provide attendants, or a sufficient 
number of attendants,®® or safety appliances,*® for 
patrons of an amusement device; in throwing a 
patron who was being expelled from the theater over 


26. Murrell v. Smith, 133 S.W. 76, / Ill.App. 328. 
152 Mo.App. 95. 40. [a] 

27. Poppleston v. 
neapolis Theater Co., 220 N.W. 418, [b] 
175 Minn. 153. 


28. See Evidence §§ 1730-1806. 


29. Murphy Vv. Steeplechase 
Amusement Co., 166 N.E. 1738, 250 aloe rant 
N.Y. 479. 


30. [a]  Sufficient.—Needles_ v. 42, [a] 
Wichita Park Amusement Co., 180 P. 
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\ Insufficient.—Pontecorvo 
Pantages Min-| v. Clark, 272 P. 591, 95 Cal.App. 162. 


Sufficient.—Park Circuit & 50. [a] 
Realty Co. v. Coulter, 24 S.W.(2d) 
942, 233 Ky. 1 (to prevent feet catch- 
ing between rollers). 


Sufficient.—Rice v. Gib-|_,, [b] 
son, 94 Pa.Super. 541. 
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a gallery rail thereby inflicting injuries on another 
patron;*! in constructing an amusement device in 
a defective manner;*? in putting up a cireus tent 
insecurely ;#8 and in causing an unusually violent 
jerk in operating a,roller coaster.** The rule has 
also been applied to evidence to show that the fall 
of a theater patron was due to uneven carpeting of 
aisles,*® or the loose condition of carpet on stairs,*® 
or unevenness of a theater floor,*7 or negligence in 
maintaining a mat at the entrance of: the theater,**® 
or negligence in the maintenance and care of steps,*® 
or defective lighting of house,®° or negligent delay 
in lighting house lights,®1 or negligence in failing 
to light a ‘stairway and provide railings;°? or to 
evidence to show that the fall of a patron of a the- 
ater®? or circus®* was caused by the improper con- 
struction of seats; or that the fall of a circus patron 
was due to a plank not properly secured and which 
slipped when she stepped on it;°® or that the usher 
of defendant’s theater was negligent in letting his 
flash light fall on a patron.®® So, also, the rules 
have been applied to evidence to show that plaintiff 
was guilty of contributory negligence,°’ or was 
aware of the dangers attending the form of amuse- 
ment and assumed the risk;°8 that the standing of 
patrons in the aisles was the proximate cause of the 
injury;°® or that the person injured was in the thea- 
ter to the mutual advantage of himself and the 
management.°° 


[§ 85] 6. Trial—a. Questions of Law and Fact— _ 


(1) Negligence. In accordance with general prin- 
ciples elsewhere considered,*! it is ordinarily a ques- 


49. [a] Imsnufficient—Walker  v. 
Washington State Theatres, (Wash.) 
5 P.(2d) 981. 


Sufficient.—Oakley Vv. 
Richards, 204 S.W. 505, 275 Mo. 266 
{error dism 39 S.Ct. 134, 248 U.S. 541, 
63 L.Ed. 411]. 


: Insufficient.—Rosston v. Sul- 
livan, (Mass.) 179 N.E. 473; Peck v. 
Yale Amusement Co., (Mo.) 195 S.W. 


Sufficient.—Tennessee | 1033 
State Fair Ass’n v. Hartman, 183 S. 51 


[a] Insufficient.—Rosston v. 


768, 104 Kan. 716. 


31. [a] Insufficient.—Berberet v. 
PHlectric Park Amusement Co., 3 S.W. 
(2d) 1025, 319 Mo. 275, 61 A.L.R. 1269. 


32. [a] Sufficient.—Siegman v. 
Fetters, 210 P. 49, 59 Cal.App. 114. 


33. [a]  Sufficient.—Attebury _ v. 
, Jones, 202 N.W. 337, 161 Minn, 295. 


34. [a] Sufficient.—Carlson We 
Swenson, 197 Ill.App. 414. 


85. [a] Sufficient.—Szasz v. Joy- 
land Co., 257 P. 871, 84 Cal.App. 259, 


36. [a] Sufficient.—Murphy Vv. 
Hlectric Park Amusement Co., 241 S. 
W. 651, 209 Mo.App. 638. 


37. {a] Sufficient.—Weifenbach v. 
ale City Const. Co., 201 I1l.App. 


38. [a] Insufficient.—Cloutier v. 
Oakland Park Amusement Co., 152 A. 
628, 129 Me. 454. 


39. [a] Sufficient.—Brown v. Co- 
lumbia Amusement Co., (Mont.) 6 P. 
(2d) 874. 


[b] Insufficient.—Denver Park & 
Amusement Co. v. Pflug, 2 F.(2d) 
961; Pontecorvo v. Clark, 272 P. 591, 
95 Cal.App. 162; Behrns v. Roth, 204 


W. 735, 134 Tenn. 159. 


43. [a]  Ensufficient.—King v. 
PORE Une. 130 S.W. 482, 145 Mo.App. 


44, [a] Sufficient.—Bibeau v. Fred 
W. Pearce Corporation, 217 N.W. 374, 
173 Minn, 331. 


‘[b] Insufficient.—O’Callaghan  v. 
Dellwood Park Co., 89 N.E. 1005, 242 
ll. 336, 26 L.R.A.N.S. 1054, 134 Am. 
S.R. 331, 17 Ann.Cas. 407. 


45. [a] Insufficient.—Gibbons v. 
Balaban & Katz Corporation, 242 Ill. 
App. 524, 


46. [a] Sufiicient.—Sharpless v. 
Pantages, (Cal.) 172 P. 384. 


47. Central Amusement Co. v. Van 
Nostran, 152 N.B. 183, 154 N.E. 390, 
85 Ind.App. 476 (evidence that a the- 
ater floor was so uneven that a person 
of ordinary care and prudence, and 
exercising such care on attending the 
theater, would be likely to stumble 
and fall over the same is sufficient 
to show negligence in allowing it to 
be so constructed and to remain in 
such condition). 


48. [a] Insufficient.—Tolmes v. 
United Theatres Co., 152 N.W. 987, 
186 Mich. 548. 


Sullivan, (Mass.) 179 N.H. 178. 


52. [a] Imsufficient—Branch  v. 
Klatt, 138 N.W. 263, 173 Mich. 31. 


53. [a] Sufficient.—Durning Ws 
Hyman, 133 A. 568, 286 Pa. 376, 53 
A.L.R, 851. 


54. [a] Sufficient.—Lewis v. Sells- 
ee Shows Co., 157 P. 397, 98 Kan. 


55. [a] Sufficient.—Crisafi v. Sells 
pee Circus, 159 N.E. 611, 262 Mass. 


56. [a] Sufficient.—Kiewert v. 
Balaban & Katz Corporation, 251 Ill. 
App. 342. 


57.) ) La] Sufficient.—Barnes v. 
Honey Grove Natatorium Co., (Tex. 
Civ.App.) 228 S.W. 354. 


58. [a] Sufficient.—Murphy Vv. 
White City Amusement Co., 242 Ill. 
App. 56. 

59. [a] Insnufficient.—Circle The- 


atre v. Grant, (Tex.Civ.App.) 32 S.W. 
(2d) 676. PRY 


60. [a]. Sufficient.—Central Amuse- 
ment Co. v. Van Nostran, 152 N.E. 
183, 154 N.E, 390, 85 Ind.App. 476. 


61. See Negligence § 852. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion for the jury whether defendant was guilty of 
It has been so held where the jury 
might reasonably conclude from the evidence that 
defendant was negligent® or if there is a situation 


negligence.®2 


62. Cal.—Johnston v. Panama-Pa- 
cific International Exposition Co., 202 
P. 34, 187 Cal. 323. 


Conn.—Nordgren vy. Strong, 149 ‘A. 
593, 110 Conn. 593; Firszt v. Capitol 
Park Realty Co., 120 A. 300, 98 Conn. 
627, 29 A.L.R. 17; Turgeon v. Con- 
necticut Co., 80 A. 714, 84 Conn. 538. 


Del.—Linthicum vy. Truitt, 80 A. 
245, 25 Del. 338. 
Ga.—Stewart v. Mynatt, 70 S.E. 


325, 135 Ga. 637. 


Tll.—Arndt v. Riverview Park Co., 
259 Ill.App. 210; Gibbons v. Bala- 
es & Katz Corporation, 242 Ill.App. 


Iowa.—Dahna v. Fun House Co., 
216 N.W. 262, 204 Iowa 922. 


Ky.—Billroy’s Comedians v. Swee- 
ny, 37 S.W.(2d) 43, 238 Ky. 277; Ma- 
gruder v. Columbia Amusement Co., 
292 S.W. 341, 218 Ky. 761; Majestic 
Theatre Co. v. Lutz, 275 S.W. 16, 210 
Ky. 92. 


Md.—New Theater Co. v. Hartlove, 
90 A. 990, 123 Md. 78. 


Mass.—Wilson v. Norumbega Park 
Co., 176 N.E. 514; Hale v. McLaugh- 
jin, 174 N.B. 506, 274 Mass. 308. 


Mich.—Fishbaine v. White Star 
Line, 194 N.W. 494, 224 Mich. 173; 
Jacobs v. Hagenbeck-Wallace Shows, 
164 N.W. 548, 198 Mich. 73, L.R.A. 
1918A 504. 


Minn.—Poppleston v. Pantages 
Minneapolis Theatre Co., 220 N.W. 
418, 175 Minn. 153; Attebury v. Jones, 
202 N.W. 337, 161 Minn. 295; Barrett 
v. Van Duzee, 166 N.W. 407, 139 Minn. 
351; Wells v. Minneapolis Baseball & 
Athletic Ass’n, 142 N.W. 706, 122 
Minn. 327, 46 L.R.A.N.S. 606, Ann. 
Cas.1914D 922. 


Mo.—Brown v. Winnwood Amuse- 
ment Co., 34 S.W.(2d) 149, 225 Mo. 
App. 1180; Luppin v. St. Louis Nat. 
League Baseball Club, (App.) 33 S.W. 
2a)" “10265 Steinke v. Palladium 
Amusement Co., (App.) 28 S.W.(2d) 
440; Purdy v. Loew’s St. Louis Real- 
ty & Amusement Corporation, 294 S. 
W. 751, 220 Mo.App. 854; Murphy v. 
Electric Park Amusement Co., 241 S. 
W. 651, 209 Mo.App. 638; Murrell v. 
Smith, 133 S.W. 76, 152 Mo.App. 76. 


Mont.—Brown v. Columbia Amuse- 
ment Co., 6 P.(2d) 874; Bennetts v. 
Silver Bow Amusement Co., 211 P. 
336, 65 Mont. 340. 


Neb.—Brotherton vy. Manhattan 
Beach Improvement Co., 67 N.W. 479, 
48 Neb. 563, 58 Am.S.R. 709, 33 L.R.A. 
598. 


N.H.—Frear v. Manchester Trac- 
tion, Light & Power Co., 139 A. 86, 83 
N.H. 64, 61 A.L.R. 1280. 


N.J.—Demarest v. Palisade Realty 
& Amusement Co., 127 A. 536, 101 N. 
J.Law 66, 38 A.L.R. 352; Andre v. 
Mertens, 96 A. 893, 88 N.J.Law 626; 
Owens v. Associated Realties Corpo- 
ration, 80 A. 325, 81 N.J.Law 586; 
Demarest v. Palisade Realty Amuse- 
ment Co., 136 A. 337, 5 N.J.Misc. 268; 
Connors v. Hudson City Gravity 
Coaster Co., 130 A. 443, 3 N.J.Misc. 
989. 


N.Y.—Reinzi v. Tilyou, 169 N.E. 
101, 252 N.Y. 97; Marx v. Ontario 
Beach, Hotel & Amusement Co., 105 
N.E. 97, 211 N.Y. 33; Rabinowitz v. 
Evergreen Amusement Corporation, 
244 N.Y.S. 43, 137 Misc. 387; Levy v. 
Jacobs, 228 N.Y.S. 229, 131 Mise. 824; 
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Weiner v. Scherer, 117 N.Y.S. 1008, 
64 Misc, 82. 


N.C.—Smith v. Cumberland County 
Agr. Soc., 79 S.H. 632, 163 N.C. 346, 
Ann.Cas.1915B 544, 


Ohio.—G. A, Boeckling Co. v. Slat- 
tery, 160 N.E. 99, 26 OhioApp. 261. 


Pa.—Durning v. Hyman, 133 A. 568, 
286 Pa. 376, 53 A.L.R. 851; Lausterer 
v. Dorney Park Coaster Co., 100 Pa. 
Super. 33; Hardy v. Philadelphia Na- 
tional League Club, 99 Pa.Super. 326; 
Rice v. Gibson, 94 Pa.Super. 541; 
Rutherford v. Academy of Music, 87 
Pa.Super. 355; Leckstein v. Morris, 
80 Pa.Super. 352; Hays v. Eldora 
Amusement Co., 51 Pa.Super. 426. 


Tex.—Dalton v. Hooper, (Civ.App.) 
168 S.W. 84. 


Vt.—Selinas v. Vermont State Agr. 
ee 15 A. 117, 60 Vt. 249, 6 Am.S.R. 


Wis.—Bunce v. Grand & Sixth 
Bldg., Inc., 238 N.W. 867; Wills v. 
Wisconsin-Minnesota Light & Power 
Co., 205 N.W. 556, 187 Wis. 626. 


[a] Rule applied.—It has been 
held a question for the jury as to: 
(1) Whether it was negligence to suf- 
fer a striking machine to be used on 
defendant’s grounds with no guard 
around it. Selinas vy. Vermont State 
Agricultural Society, 15 A. 117, 60 Vt. 
249, 6 Am.S.R. 114. (2) Whether it 
was negligence to leave an unsecured 
fire extinguisher on the sill of an 
open window at the side of a stair- 
way, where men and boys crowding 
down the stairway at the close of the 
show were likely to knock it out of 
the window. Stair v. Kane, 156 F. 
100. (3) Whether defendant failed 
to provide lights for a stairway, the 
evidence being conflicting. Barrett v. 
Van Duzee, 166 N.W. 407, 139 Minn. 
351. (4) Whether a stairway was 
insufficiently lighted where there is 
evidence tending to establish the fact 
(Andre v. Mertens, 96 A. 893, 88 N.J. 
Law 626), (5) or where the evidence 
is conflicting (Gibbons v. Balabana & 
Katz Corporation, 242 Ill.App. 524; 
Poppleston v. Pantages Minneapolis 
Theater Co., 220 N.W. 418, 175 Minn. 
153). ) Whether a baseball club 
was negligent in failing to maintain 
handrails along concrete steps (Lap- 


pin v. St. Louis National League 
Baseball Club, (Mo.App.) 33 S.W. 
(2d) 1025), (7) or in the inspection 


of its grand stand (Hardy v. Phila- 
delphia National League Club, 99 Pa. 
Super. 326), (8) or as to what care 
should be taken by it to safeguard 
against dangers to patrons from be- 
ing struck by balls (Wells v. Minne- 
apolis Baseball & Athletic Ass’n, 142 
N.W. 706, 122 Minn. 327, 46 L.R.A.N.S. 
606, Ann.Cas.1914D 922). (9) Wheth- 
er vehicles let to the pedestrians of 
an exposition company to use on the 
thoroughfares of the company were 
of a dangerous character to let to un- 
skilled persons. Johnstone v. Pana- 
ma-Pacific International Pxposition 
Conn 20ecea os, Lely Caley ago.» CLO) 
Whether it was negligence for the 
operator of a merry-go-round to per- 
mit a ten-year-old child to ride with 
younger brother in front of her. 
Arndt v. Riverside Park Co., 259 Ill. 
App. 210. (11) Whether the proprie- 
tor of a show was negligent in not 
properly bracing seats. Billroy’s 
Comedians v. Sweeny, 37 S.W. (2d) 
48, 238 Ky. 277. (12) Whether it was 
negligence for the owner of an 
amusement park to designate walk 
used by pedestrians as place for driv- 
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where reasonable minds may reach different con- 
clusions with respect to his conduct,*+ or in case the 
evidence in relation to negligence is conflicting,®> 
and the fact that the evidence preponderates on 


ing ponies managed by independent 
contractor. Wilson v. Norumbega 
Park Co., (Mass.) 176 N.E. 514. (13) 
Whether a Ferris wheel operator was 
negligent in failing to investigate suf- 
ficiency of axle. Frear v. Manchester 
Traction, Light & Power Co., 139 A. 
86, 83 N.H. 64, 61 A.L.R.1280. (14) 
Whether the employee of an operator 
of a device known as “the sleigh ride” 
was negligent in applying a brake to 
a sleigh causing it to stop suddenly. 
Demarest v. Palisade Realty Amuse- 
ment Co., 136 A. 337, 5 N.J.Misc. 268. 
(15) Whether it was negligent for a 
skating rink proprietor not to provide 
a barrier for a doorway through 
which a patron fell while skating. 
Steinke v. Palladium Amusement Co., 
(Mo.App.) 28 S.W.(2d) 440. (16) 


Whether step deeper than others in ~ 


theater created dangerous condition 
requiring theater owner to safeguard 


steps. Rabinowitz v. Evergreen 
Amusement Corporation, 244 N.Y.S. 


43, 137 Misc. 387. (17) Whether an 
attendant at a bamboo slide was neg- 
ligent in giving plaintiff an unusual 
start, which caused him to lose his 
equilibrium and the control of his po- 
sition on the slide, so that, when he 
reached the bottom, he was unable to 
light on his feet. Hays v. Pldora 
Amusement Co., 51 Pa.Super. 426. 
(18) Whether a gateman was negli- 
gent in giving a turnstile a quick 
backward push striking plaintiff in 
the breast. Marx v. Ontario Beach 
Hotel & Amusement Co., 105 N.E,. 97, 
211 N.Y. 33. (19) Whether the fail- 
ure of the operator of a circus to car- 
ry fire apparatus was negligence. 
Griswold v. Ringling, 150 N.Y.S. 1022, 
165 App.Div. 737 [aff 221 N.Y. 705, 117 
N.E. 1069 mem]. (20) Whether de- 
fendant was negligent in constructing 
an insecure stand, or in preventing 
the crowd surrounding the stand from 
going on it, or in not taking precau- 
tions to prevent people from going 
under it. Murrell v. Smith, 133 S.W. 
76, 152 Mo.App. 95. (21) Whether 
the failure of the owner and operator 
of a circus to carry fire apparatus, 
such as chemical extinguishers oper- 
ated by hand, was negligent. Gris- 
wold v. Ringling, 150 N.Y.S. 1022, 165 
App.Div. 737. (22) Whether in an 
action for personal injury resulting 
from plaintiff’s shoe catching on a 
projecting strip on a step of defend- 
ant’s theater, the projection was 
known to be defective or should have 
been known to defendant by reason- 
able care a sufficient time before the 
accident for him to have repaired 
it. Dalton v. Hooper, (Tex.Civ.App.) 
168 S.W. 84. 


[b] What constitutes ordinary 
care on the part of the proprietor of 
a show for the protection of his pa- 
trons against injury is a question of 
fact for the jury. Stewart v. Mynatt, 
70 S.E. 325, 135 Ga. 687; Savannah 
Theatres Co. v. Brown, 136 S.E. 478, 
36 Ga.App. 352. 


63. Turgeon v. Connecticut Co., 80 
A. 714, 84 Conn. 538. 


64. Magruder v. Columbia Amuse- 
ment Co., 292 S.W. 341, 218 Ky. 761; 
Atterbury v. Jones, 202 N.W. 337, 
161 Minn. 295. 


65. Conn.—Firszt v. Capitol Park 
Realty Co., 120 A. 300, 98 Conn. 627, 
29 A.L.R. 17. 


Ill—Gibbons v. Balabana & Katz 
Corporation, 242 Ill.App. 524. 


Ky.—Majestic Theater Co. vy. Lutz, 
275 S.W. 16, 210 Ky. 92. 
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one side or the other is immaterial.®* 
hand, if the jury can fairly find from the evidence 
that, without contributory negligence on the part 
of the injured person, the neglect of a statutory duty 
was the proximate cause of the injury, negligence 


exists as a matter of law.** 


[§ 86] (2) Contributory Negligence. 
plaintiff has been guilty of contributory negligence 
is ordinarily a question for the jury;°® and it has 
been said that this is especially true in actions for 


injuries to children.*®® 
[§ 87] (3) Proximate Cause. 


whether defendant’s?°® or plaintiff’s™! negligence was 
the proximate cause of the injury complained of is 


ordinarily one for the jury. 
[§ 88] (4) Other Questions. 


Minn.—Barrett v. Van Duzee, 166 
N.W. 407, 139 Minn. 351. 
Wis.—Bunce v. Grand & Sixth 


Bldg., 2388 N.W. 867 [foll Bunce v. 
Grand & Sixth Bldg., 238 N.W. 869]. 


66. Connors v. Hudson City Grav- 
ity Coaster Co., 1380 A. 443, 3 N.J. 
Misc. 989. 


Rath Ewing v. Chase, 37 App.D.C. 


. 


68. Conn.—Turgeon v. Connecti- 
cut Co., 80 A. 714, 84 Conn. 538. 


Del.—Linthicum v. Truitt, 80 A. 
245, 25 Del. 338. 


Ill.—Arndt v. Riverside Park Co., 
259 Ill.App. 210; Gibbons v. Balabana 
& Katz Corporation, 242 Ill.App. 524, 


Ind.—Central Amusement Co. v. 
Van Nostran, 152 N.E. 183, 154 N.E. 
390, 85 Ind.App. 476. 


Ky.—Magruder v. Columbia Amuse- 
ment Co., 292 S.W. 341, 218 Ky. 761. 


Me.—Brown v. Rhoades, 137 A. 58, 
126 Me. 186; Higgins v. Franklin 
County Agricultural Society, 62 A. 
708, 100 Me. 565. 


Md.—New Theatre Co. v. Hartlove, 
90 A. 990, 123 Md. 78. 


Mass.—Hale v. McLaughlin, 174 N. 
E. 506, 274 Mass. 308; Crisafi v. Sells 
Floto Circus, 159 N.H. 611, 262 Mass. 
120; Schofield v. Wood, 49 N.E. 636, 
170 Mass. 577. 


Mich.—Fishbaine v. White Star 
Line, 194 S.W. 494, 224 Mich. 173; 
Levy vy. Israelite House of David, 
185 N.W. 750, 216 Mich. 373; Branch 
v. Klatt, 131 N.W. 107, 165 Mich. 666. 


Minn.—HEllingson v. World Amuse- 
ment Service Ass’n, 222 N.W. 335, 
175 Minn. 568; Poppleston v. Pantag- 
es Minneapolis Theater Co., 220 N.W. 
417,175 Minn. 153; Bibeau v. Fred W. 
Pearce Corporation, 217 N.W. 374, 173 
Minn. 331. 


Mo.—Oakley v. Richards, 204 S.W. 
505, 275 Mo. 266 [error dism 39 S.Ct. 
134, 248 U.S. 541, 63 L.Ed. 411]; 
Steinke v. Palladium Amusement Co., 
(App.) 28 S.W.(2d) 440; Edling v. 
Kansas City Baseball & Exhibition 
Co., 168 S.W. 908, 181 Mo.App. 327. 


Mont.—Bennetts v. Silver Bow 
oe apaaeinaneag Co., 211 P. 336, 65 Mont. 


N.J.—Dondero vy. Tenant Motion 
Picture Co., 110 A. 911,.94 N.J.Law 


483; Andre v. Mertens, 96 A. 893, 88 
N.J.Law 628; Owens v. Associated 
Realties Co., 80 A. 325, 81 N.J.Law 


586; Jackson v. Dreamland Coaster 
Co., 185 A. 56, 4 N.J.Misc. 924. 


Scope of employ- 
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On the other 


the jury.’ 


[§§ 85-89 


ment. Whether an employee of a theater acted with- 
in the scope of his employment in directing a patron 
through a door, causing injuries from a fall, is for 


Assumption of risk. Whether one visiting an’ 


amusement park assumed the risk of injury in us- 


Whether 


The question 


ing a slideway or chute, on assurances made by the 
attendant, is a question of fact."® 


Permanence of injuries. Whether the injuries sus- 
taincd were permanent is a question for the jury.”* 


[§ 89] b. Taking Case from Jury. In accordance 
with principles elsewhere considered,’® in actions 
for injuries to patrons caused by the alleged negli- 
gence of proprietors of theaters or other places of 


public amusement, a verdict should not be directed,’® 


N.Y.—Reinzi 169 N.E. 


101, 252 N.Y. 97. 


Or.—Eldred v. United Amusement 
Co;, 2 P.(2d) 1114,.137 Or. 452. 


Pa.—Lausterer v. Dorney Park 
Coaster Co., 100 Pa.Super. 33; James 
v. Smith, 93 Pa.Super. 485. 


Fei see generally Negligence § 


[a] 


v. Tilyou, 


Rule applied in case of inju- 
ries sustained while: (1) Leaving 
performance at theater when the 
house was dark. Gibbons v. Balabana 
& Katz Corporation, 242 Ill.App. 524; 
Magruder v. Columbia Amusement 
Co., 292 S.W. 341, 218 Ky. 761; Branch 
v. Klatt, 131 N.W. 107, 165 Mich. 666; 
Oakley v. Richards, 204 S.W. 505, 275 
Mo. 266 [error dism 39 S.Ct. 134, 248 
U.S. 541, 63 L.Hd. 411]; Dondero v. 
Tenant Motion Picture Co., 110 A. 911, 
94 N.J.Law 483; Andre v. Mertens, 
96 A. 893, 88 N.J.Law 626. Apparent- 
ly contra Pattison v. Livingston 
Amusement Co., 141 N.Y.S. 588, 156 
App.Div. 368. (2) Going down aisle 
in a dark stand at an amusement park. 
Levy v. Israelite House of David, 185 
N.W. 750, 216 Mich. 378. (3) Taking 
position near automobile track where 
there were more spectators than 
seats. Ellingson v. World Amuse- 
ment Service, 222 N.W. 335, 175 Minn. 
563. (4) Skater attempted to stop 
himself by thrusting his hands 
against doors. Steinke v. Palladium 
Amusement Co., (Mo.App.) 28 S.W. 
(2d) 440. (5) Failing to hold on to 
rail provided for roller coasters. 
Jackson v. Dreamland Coaster Co., 
185 A. 56. 4 N.J.Misc. 924. (6) Fail- 
ing to take hold of railings on the 
sides of a chute at an amusement 
park. Stickel v. Riverview Sharp- 
shooters Park Co., 159 Ill.App. 110 
[aff 95 N.B. 445, 250 Ill. 452, 34 LARA. 
N.S. 659]. (7) Mounting of one 
wooden horse at an amusement park 
by two persons of more than average 
weight, where they were assured that 
the appliance was safe, and where in- 
juries resulted from the breaking of 
an izon support used as a stirrup by 
the front rider, causing both to fall. 
Reinzi v. Tilyou, 169 N.E. 101, 252 
N.Y. 97. (8) Leaning on guard rail 
which gave way, it not appearing that 
he had notice that it was defective. 
Schofield _v. Wood, 49 N.E. 636, 170 
Mass. 415. 


69. Arndt v. Riverside Park Co., 
259 Ill.App. 210. 


70. Cal. Pontecorvo v. Clark, 272 
P. 591, 95 Cal.App. 162 (defective con- 
dition of roller coaster). 


Ga.—Savannah Theaters Co. vy. 


or a motion for nonsuit?? for defendant be granted, 


Brown, 136 S.E. 478, 36 Ga.App. 352. 


Ky.—Magruder v. Columbia Amuse- 
ment Co., 292 S.W. 341, 218 Ky. 761 
(unlighted steps). 

Mass.—Wilson v. Norumbega Park 
Co., 176 N.E. 514. 


Minn.—Barrett v. Van Duzee, 166 
N.W. 407, 139 Minn. 351. 
Mo.—Purdy v. Loew’s St. Louis 


Realty & Amusement Corporation, 
294 S.W. 751, 220 Mo.App. 854; Mur- 
so v. Smith, 133 S.W. 76, 152 Mo.App. 


Ohio.—G. A. Boeckling Co. v. Slat- 
tery, 160 N.E. 99, 26 OhioApp. 261. 


Tex.—Henry v. Publix Theatres 
Sor Ore Om (Civ.App.) 25 S.W.(2d) 


And see Negligence § 876. 


71. Pontecorvo v. Clark, 272 P. 
591, 95 Cal.App. 162. And see Neg- 
ligence § 876. 

72. 
485. 


73. Whyte v. Idora Park Co., 155 P. 
1018, 29 Cal.App. 342. 


74. SBillroy’s Comedians v. Sweeny, 
37 S.W.(2d) 438, 238 Ky. 277. 


75. See Trial [38 Cyc 1532 et seq]. 


7s. <Al. G. Barnes Show Co. v. 
Hichelbarger, 269 F. 132; Park Cir- 
cuit & Realty Co. v. Ringo’s Guard- 
ian, 46 S.W.(2d) 106, 242 Ky. 255; 
Carlin v. Smith, 130 A. 340, 148 Md. 
524, 44 A.L.R. 193; Bennetts v. Sil- 
ver Bow Amusement Co., 211 P. 336, 
65 Mont. 340. 


[a] As for instance, where the na- 
ture of the accident, with accompany- 
ing circumstances, was sufficient, if 
unexplained, to raise a presumption 
of negligence, and there was also in- 
dependent evidence of lack of care 
on the part of the proprietor of a 
device, submitting the case to the 
jury was not error. Carlin v. Smith, 
ia A. 340, 148 Md. 524, 44 ALR. 


77. 
Co., 198 N.Y.S. 751, 204 App.Div. 757; 
Winterowd v. Christensen, 251 P. 360, 
68 Utah 546. 


[a] Thus a motion for nonsuit 
should not be granted where there 
is evidence on which the jury could 
reasonably find that defendant ought 
reasonably to have anticipated the 
likelihood of such an accident hap- 


James vy. Smith, 93 Pa.Super. 


pening. Glynne v. National Exhibi- 
tionCo., 198 N.Y.S, "751, 204 App: 
Div. 757%. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Glynne v. National Exhibition 
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§§ 89-91] 


where there is any evidence on which a finding of 


negligence may be based; nor should the complaint 


be dismissed where the facts alleged make a ques- 
tion for submission to the jury on the question of 
defendant’s negligence.*® On the other hand, a ver- 
dict should be directed for defendant,’® or a mo- 
tion for nonsuit granted,8° where there is no evi- 
dence to establish’ negligence, or where the evidence 
creates nothing more than a suspicion or conjec- 
ture as to how the accident occurred,! and the 
court properly withdraws the case from the jury 
where the only conclusion deducible from the evi- 
dence is that the injury was caused by plaintiff’s neg- 
ligence.8? 


[§ 90] c. Instructions. The rules governing in- 
structions in civil actions generally,®* and in actions 
for negligence generally,’* apply in actions by pa- 
trons of theaters and other places of public amuse- 
ments for injuries alleged to have been caused by 
the negligence of the proprietors or owners thereof. 
Instructions which are conflicting®® or otherwise 
misleading*® should not be given. Instructions de- 
fining “negligence” are properly given;®’ but an 
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instruction which imposes on defendant too high a 
degree of care is erroneous.*® Instructions should 
submit to the jury the issues or theories raised by 
the pleadings and evidence,®® and should not ignore 
or exclude from the consideration of the jury evi- 
dence that is competent and material to the issues 
involved.®® On the other hand instructions on a 
theory not involved in the case should not be giv- 
en.°? If inStructions relating to the burden of proof 
are given, it is reversible error to place the burden 
on the wrong party.°? 


Request for instructions. Requested instructions 
which correctly state the law and are applicable to 
the evidence should be given,®? unless covered by 


other instructions.®* ; 


[§ 91] d. Verdict. In accordance with principles 
applicable to verdicts in civil actions generally,?® a 
verdict in an action for injuries caused by a fall 
on a moving belt, based on the theory of defective 
padding, cannot be sustained, where the theory made 
by the complaint and submitted to the jury by the 
instructions was that the negligence causing the in- 
jury consisted in a sharp and sudden jerk.?® 


ae fe ee! 


78. Weiner v. Scherer, 117 N.Y.S. 
1008, 64 Misc. 82. 


79. McIntyre v. Kunsky Theatres 
Corporation, 239 N.W. 890, 256 Mich. 
634; Holmes v. United Theatres Co., 
152 N.W. 987, 186 Mich. 548; Fenner 
v. Atlantic Amusement Co., 87 A. 344, 
84 N.J.Law 691. : 


80. Peck v. Yale Amusement Co., 
(Mo.) 195 S.W. 1033; Reisman v. Pub- 
lic Service Corporation, 81 A. 838, 82 
N.J.Law 464, 38 L.R-A.N.S. 922; Se- 
beck v. Plattdeutsche Volkfest Ver- 
ein, 46 A. 631, 64 N.J.Law 624, 81 Am. 
S.R. 512, 50 L.R.A. 199; Glaberson v. 
Barowsky, 135 A. 629, 287 Pa. 583. 


[a] Thus, in an action to recover 
damages for injuries to a child, re- 
sulting from the child pulling a ticket 
chopping machine over on himself in 
the lobby of a moving picture theater, 
a nonsuit is properly entered, where 
there was no evidence to show that 
fhe machine was improperly con- 
structed or located or that it was 
usual to fasten such machines to the 
floor. Glaberson v. Barowsky, 135 A. 
629, 287 Pa. 583. 


81. Park Circuit & Realty Co. v. 
Ringo’s Guardian, 46 S.W.(2d) 106, 
242 Ky. 255. 


s2. Johnson v. Wilcox, 19 A. 939, 


135 Pa. 217; Hendershott v. Modern 
Woodmen of America, 119 P. 2, 66 
Wash. 155. 


83. See Trial [38 Cyc 1594 et sea]. 
84. See Negligence §§ 909-942. 


85. Walloch v. Heiden, 22 S.W. 
(2d) 1020, 180 Ark. 844. And see 
Trial [38 Cyc 1604]. 


[a] Instruction held not conflict- 
ing.—Walloch v. Heiden, 22 S.W.(2d) 
1020, 180 Ark. 844. 


86. Kehoe v. Central Park Amuse- 
ment Co., 52 F.(2d) 916. And see 
Trial [38 Cyc 1602]. 


87. Stokes v. Commerce Realty Co. 
of San Antonio, (Tex.Civ.App.) 25 S. 
W.(2d) 186. And see Negligence § 
911. 


[a] Instruction held correct.—In- 
struction that “negligence” is failure 
to exercise “ordinary care,’ which is 
that care which person of ordinary 
prudence would use under similar cir- 
cumstances, is proper. Stokes v. 
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Commerce Realty Co. of San Antonio, 
(Tex.Civ.App.) 25 S.W.(2d) 186. 


88. Levinski v. Cooper, (Tex.Civ. 
App.) 142 S.W. 959 (instruction mak- 
ing defendant an insurer of plaintiff's 
safety). 


89. Park Circuit & Realty Co. v. 
Coulter, 24 S.W.(2d) 942, 233 Ky. 1; 
Murphy v. Winter Garden & Ice Co., 
(Mo.App.) 280 S.W. 444; Butcher v. 
Hyde, 46 N.E. 305, 152 N.Y. 142. 


[a] hus the refusal of a request 
to charge that, if plaintiff fell from 
the fourth or fifth step, the verdict 
must be for defendants is error, in an 
action to recover damages for negli- 
gence in respect of the condition of a 
stairway, where there is no proof of 
any defect except in the condition of a 
strip of rubber on the sixth step, and 
the error is not rendered harmless by 
a charge that plaintiff could not re- 
cover unless the rubber covering one 
of the steps was loose and projected 
above the surface. Butcher v. Hyde, 
46 N.B. 305, 152 N.Y. 142. 


[b] Instruction sufficiently sub- 
mitting issues.—Park Circuit & Real- 
ty Co. v. Coulter, 24 S.W.(2d) 942, 233 
Ky. 1; Murphy v. Winter Garden & 
Ice Co., (Mo.App.) 280 S.W. 444. 


90. Firszt v. Capitol Park Realty 
Co., 120 A. 300, 98 Conn. 627, 29 A.L.R. 
17. And see Trial [38 Cyc 1627]. 


[a] Instruction not objection with- 
in rule.—In an action for injuries to 
a passenger, caused by an alleged de- 
fect in an aéroplane swing, an in- 
struction as to the fact that the swing 
was constructed and operated as simi- 
lar swings in other amusement parks 
would be something to bear in mind 
in determining whether defendant us- 
ed a proper degree of care, and, in 
determining whether that standard 
was lived up to, it gave defendant 
benefit of evidence as to the use of 
similar machines by others and in- 
ference therefrom that he used due 
care in buying a safe, standard ap- 
paratus. Firszt v. Capitol Park Real- 
ty Col, 120% 3800; 98 Conn. 627, 29: 
A.L.R. 17. 

91. Kehoe v. Central Park Amuse- 
ment Co., 52 F.(2d) 916. 

92. Jacobs v. Hagenbeck-Wallace 
Shows, 164 N.W. 548, 198 Mich. 73, 
L.R.A.1918A 504. And see Trial [38 
Cyc 1749]. 


_[a] Thus, in an action against a 
circus company for injuries sustain- 
ed when a windstorm pulled up the 
tent poles, an instruction that the 
burden was on defendant to show 
that the storm was so violent that it 
was the sole proximate cause of 
plaintiffs injuries was erroneous as 
plaintiff had the burden on the whole 
case to prove that defendant’s negli- 
gence was the proximate cause of 
such injuries. Jacobs v. Hagenbeck- 
Wallace Shows, 164 N.W. 548, 198 
Mich. 73, L.R.A.1918A 504. 


93. Kehoe v. Central Park Amuse- 
ment Co., 52 F.(2d) 916; Jacobs v. 
Hagenbeck-Wallace Shows, 164 N.W. 
548, 198 Mich. 73, L.R.A.1918A 504; 
Wichita Falls Traction Co. v. Adams, 
183 S.W. 155, 107 Tex. 612 [rev (Civ. 
App.) 146 S.W. 271]. And see Trial 
[88 Cye 1702]. 


fa] Thus (1) in an action for in- 
juries from falling of a tank on a 
walk in amusement grounds, an in- 
struction that, if defendant did not 
place the tank there, and could not, 
by ordinary care, have known that it 
was placed there, it was not liable 
should be given, defendant being en- 
titled to an affirmative instruction on 
that phase of the evidence, and an 
instruction that, if the jury failed to 
find that placing a tank or leaving it 
where the accident occurred was neg- 
ligence, the finding should be for de- 
fendant presented such defense only 
negatively if at all, and is insufficient. 
Wichita Falls Traction Co. v. Adams, 
183 S.W. 155, 107 Tex. 612 [rev (Civ. 
App.) 146 S.W. 271]. (2) In an action 
against a circus company for injuries 
sustained when a windstorm pulled 
up the tent polls, defendant was en- 
titled to have had given, as applying 
the rule of liability and as affecting 
its possible liability, requests for in- 
structions that defendant was not re- 
quired to provide against unusual 
storms, and defining an “act of God.” 
Jacobs v. Hagenbeck-Wallace Shows, 
164 N.W. 548, 198 Mich. 73, L.R.A. 
1918A 504. 


94. Kehoe v. Central Park Amuse- 
ment Co., 52 F.(2d) 916. 


95. See Trial [88 Cyc 1884 et seq, 
1891 et seq]. 


96. Murphy Vv. Steeplechase 
ee Co., 166 N.E. 1738, 250 N. 
Y. 479. 
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VII. LOSS OF, OR INJURY TO, PROPERTY - 


[§ 92] The manager of a theater is not, in the 
absence of special agreement, an insurer of his pa- 
trons’ property, although the property may consist 
of apparel such as is necessarily or usually worn 
by the patrons and laid aside by them during the 
play;97 and he is not liable for the loss of prop- 
erty left by a patron in a theater box where no 
eloignment or neglect is shown on the part of the 
former or any of his servants.°® He is, however, 
liable as a bailee to a patron for the loss of an arti- 
cle checked by the latter with such proprietor’s serv- 


ants, where such loss results through negligence in 
failing to exercise reasonable ecare;°® but no lia- 
bility attaches for lost articles unless there has been 
a full delivery of the article such as will entitle the 
bailee to exclude for the time of the bailment the 
possession of the owner. In actions for injury to 
a patron’s dress, caused by spilling lemonade on 
it, the doctrine of res ipsa loquitur has no applica- 
tion where it is not shown that the instrumentality 
causing the injury was under defendant’s control.? 


\ 


VIII. OFFENSES INCIDENT TO CONDUCT OF EXHIBITIONS 


[§ 93] A. In General. As elsewhere shown, an 
information will lie at common law for any public 
show or exhibition which outrages decency, shocks 
humanity, or is contrary to good morals;* and in 
many jurisdictions statutes have been enacted, or 
ordinances passed under legislative. authority, to 
punish particular offenses in connection with thea- 
ters and other places of amusement,* as for instance 
giving a theatrical performance,® or exhibiting a 
moving picture show,® or operating a carousel,’ or 
giving other exhibitions to which admission is ob- 
tained by the payment. of money,® without a license; 
giving a public dance without a permit® or during 


97. Pattison v. Hammerstein, 39 N.] ishable by fine and imprisonment “‘to 9. 
exhibit or participate in exhibiting | Minn. 86; State v. Ukkelberg, 239 N. 


Y.S. 1039, 17 Misc. 375. 


prohibited hours,!° keeping open a bowling alley 
during prohibited hours,1! exhibiting a moving pic- 
ture show in violation of a provision prohibiting the 
exhibition of moving pictures in designated parts of 
a city,!” operating a tent show within three hundred 
feet of a residence,!*? keeping open theaters or other 
places of public amusement on Sunday,'* exhibiting 
a dancing performance composed in whole or in part 
of women,!® exhibiting obscene and indecent mov- 
ing pictures,?® selling intoxicating liquors in thea- 
ters,!7 employing and exhibiting children under a 
designated age in theatrical performances,t® and 
admitting without escort children under a desig- 


State v. Kasal, 222 N.W. 86, 176 


92-93 


98. Pattison v. Hammerstein, su- 
pra (overcoat of patron hung by lat- 
ter on a hook in the box). 


99. Burnstein v. Alcazar Amuse- 
ment Co., 199 Ill.App. 384. 


1. Suits v. Electric Park Amuse- 
ment Co., 249 S.W. 656, 218 Mo.App. 
275. And see Bailments § 23. 


[a] Evidence insufficient to show 
bailment.—Where a patron drove his 
automobile to the entrance of an 
amusement park, purchased tickets 
for six passengers, and was told that 
his automobile would be taken care 
of inside by defendant’s agent, and 
inside was directed by a city police- 
man, whose overtime was paid by de- 
fendant, where to park his car, and 
after locking the ignition device left 
it, and on his return found that his 
car had been stolen, in an action 
against the amusement park as bailee, 
the evidence does not show that the 
policeman was defendant’s agent, or 
that the car was accepted by defend- 
ant or delivered in bailment. Suits v. 
Electric Park Amusement Co., 249 S. 
W. 656, 213 Mo.App. 275. 


2. Block v. Opera Holding Co., 154 
N.E. 761, 258 Mass. 269. And see 
Negligence § 781. 


3. See Obscenity § 23. 


4 See statutory provisions. And 
See cases infra notes 5-20. 


5. Ky.—Pike v. Com., 2 Duv. 89. 


Mass.—Com. v. McGann, 100 N.E. 
355, 213 Mass. 213. 


Ohio.—Ex parte Ryan, 8 OhioDec, 
(Reprint) 299, 7 Cine.L.Bul. 50. 


Pa.—Com. v. Fox, 10 Phila. 204; 
Com. v. Nixon, 42 Leg.Int. 171. 


Vt.—State v. Fox, 15 Vt. 22. 


[a] Who liable.—A statute or ordi- 
nance providing that it shall be pun- 


in public any musical performance 
without a license from the mayor” is 
directed only at the proprietors of the 
establishments where the perform- 
ances are given, and not at the mere 
performers, the phrase “participate 
in exhibiting” having reference to a 
joint owner, manager, or controller. 
Ex p. Ryan, 8 OhioDec. (Reprint) 299, 
7 Cine.L.Bul. 50. 


6. Lansing v. Brown, 137 N.W. 
5, 172 Mich. 50; Peo. v. Wacke, 137 
Y.S.. 652, 77 Mise. 196, 27 N.Y¥.Cr. 
tg Cook v. Buckle, 23 Austr.C.L.R. 


Zo 


Coon 
ares 


[a] What does not constitute ex- 
hibiting without license.—One having 
a yearly license to exhibit moving 
pictures, who exhibits these pictures 
on Sunday, is not guilty of conduct- 
ing his business without a license 
within an ordinance making it an of- 
fense for any person to operate a 
moving picture show without a li- 
cense and that no permit should be 


‘issued to exhibit on Sunday, and this 


is so although he could not have se- 
cured a valid license to keep open 
on Sunday. lLansing v. Brown, 137 
N.W. 535, 172 Mich. 50. 


[b] Wrongful refusal of license is 
not a defense to a prosecution for 
exhibiting a moving picture show 
without a license. If wrongfully re- 
fused the proper remedy would be by 
mandamus to compel the issuance of 
the license. Applicant cannot treat 
the requirement of a license as a nul- 
lity and, on being convicted of a 
breach of the by-law with respect 
thereto, obtain an order to quash the 
conviction on the ground that the li- 
cense had been wrongfully refused. 
Cook v. Buckle, 23 Austr.C.L.R. 811. 


7. People v. Hovell, 180 N.Y.S. 255, 
109 Mise. 510. 


8. .Com) vv. 


Twitchell, 
(Mass.) 74. 


4 Cush. 


For later cases, developments and changes in the law see Annotations, 


W. 168, 61 N.D. 578. 


10. State v. Bennett, 229 N.W. 88, 
179 Minn. 308. 


_ [a] What constitutes giving pub- 
lic dance.—(1) Where the public was 
allowed to enter and dance and leave 
without charge, but the person main- 
taining the place kept a check room 
where hats and wraps could be check- 
ed for a fee, and also a lunch counter, 
although the patronage of the check 
room or lunch counter were not com- 
pulsory, the service is no more than 
a subterfuge and the proprietor gives 
a public dance within a statute mak- 
ing it an offense to give a public 
dance without a permit, and defining 
a public dance as “any dance wherein 
the public may participate by pay- 
ment, either directly or indirectly, of 
an admission fee or price for danc- 
ing.”” State v. Kasal, 222 N.W. 575, 
176 Minn. 86. (2) So, also, one gives 
a public dance where a room in which 
a restaurant is conducted is used for 
dancing by the patrons, the music 
therefor being furnished by a piano 
operated by a nickel placed in the slot 
generally by the patrons, although 
sometimes by the proprietor. State 
Nepecae 229 N.W. 88, 179 Minn. 


1l. Commonwealth v. 
Gray (Mass.) 488. 


12. Dreyfus v. City of Montgom- 
ery, 58 So. 730, 4 Ala.App, 270. 


13. Brunk v. State, 6 S.W.(2d) 353, 
109 Tex.Cr. 474. 


14. See Sunday §§ 48, 49. 


15. Isanbaugh v. State, 254 S.W. 
970, 96° TexCr, 519: 


16. See Obscenity § 18. 


Aas State v. White, 7 Baxt. (Tenn.) 


18. People v. Ewer, 36 N.E. 4, 141 
N.Y) 129, 38 (AmiS. RR. 788) 25 RAY 


Colton, 8 


same title and section number. 
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nated age to a theater!® or moving picture show.2° 


_{§ 94] B. Indictments. In accordance with prin- 
ciples elsewhere considered,?! indictments for of- 
fenses of the character mentioned in the preceding 
section must set forth all the elements of the offense 
charged,*? and every allegation of the indictment 
must be proved beyond a reasonable doubt,?® but it 
1s not necessary to allege facts which the statute 
does not make elements of the offense.24 Where 
the indictment is for operating theaters or other 
places of amusement without a license, an allega- 
tion that the performance was without license is 
indispensable ;?°> and it is also necessary to allege 
that a charge was made for admission if this is 
made an element of the offense by the statute ere- 
ating it.2° Where there are two statutes requiring 
licenses, the indictment must show under what stat- 
ute the charge is made;?* and, if the statute on 
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which the prosecution is based contains exceptions, 
the indictment must negative the exceptions.2% It 
1s not necessary to allege expressly that the exhi- 
bition was unlawful where this is sufficiently shown 
by the facts alleged.2® Where the statute under 
which the offense is laid inflicts a penalty “on each 
individual of any company of players or persons 
whatever,” who shall exhibit theatrical performances 
for money without a license, an indictment against 
one person unconnected with others is insufficient, 
since no single individual unconnected with others 
can commit the offense contemplated by the stat- 
ute.*° An information charging defendants with 
unlawfully exhibiting a dancing performance by wo- 
men is defective, when it fails to allege that the 
offenders were composed in whole or in part of wo- 
men, that being an essential element under the stat- 
ute on which the information is based.31 


IX. FINES AND PENALTIES FOR VIOLATION OF REGULATING STATUTES 
AND ORDINANCES 


[§ 95] Provision is frequently made by. statute 
or ordinance enacted under delegated authority for 
the imposition of fines and penalties on proprietors 
of theaters or other places of public amusement for 


N.Y.S. ;fendant’s guilt, 


since an allegation 


a noncompliance with the requirements of the stat- 
utes or ordinances, prohibiting, regulating, or im- 
posing license fees on these places,*? as for instance 
for exhibiting without a license,?* giving a public 


shows if they exhibit without license. 


794; Matter of Stevens, 24 
780, 70 Hun 243; People v. Mead, 10 
N.Y.S. 943, 24 Abb.N.Cas. 357. 


19. People v. Flaherty, 107 N.Y.S. 
415, 122 App.Div. 878, 21 N.Y.Cr. 557 
[aff 84 N.E. 1118, 191 N.Y. 525]; Peo- 
ple v. Jensen, 90 N.Y.S. 1062, 99 App. 
Div. 355, 19 N.Y.Cr. 1 [aff 74 N.H. 1122, 
181 N.Y. 571]; People v. Kings Coun- 
ty, 105 N.Y.S. 387, 54 Misc. 8 [aff 
107 N.Y.S. 415, 122 App.Div. 878 (84 
N.B.. 1118, 191 N.Y. 525, 21. N.Y.Cr. 
5o.)4. 


[a] Ihiability of ticket taker.—A 
ticket taker at a theater is not a per- 
son who manages the theater in part 
within Pen. Code, § 290, declaring a 
person who permits to remain in any 
theater owned, or kept, or managed 
by him in whole or in part, any child 
under the age of sixteen years, unless 
accompanied by its parent, guilty of 
a misdemeanor. People v. Sheriff of 
Kings County, 105 N.Y.S. 387, 54 Misc. 
8 [aff 107 N.Y.S. 415, 122 App.Div. 878, 
91 N.Y.Cr. 557 (aff in 84 N.E. 1118, 
191 N.Y. 525)1. 


20. People v. Trippi, 137 N.Y.S. 
599, 152 App.Div. 717, 28 N.Y.Cr. 163. 


21. See Indictments and Informa- 
tions § 238. 


22. Ala.—Mosby v. State, 
148, 98 Ala. 50. 


Ky.—Pike v. Com., 2 Duv. 89. 


Mass.—Com. v. Twitchell, 4 Cush. 
74. 


N.Y.—Peo. v. Wacke, 137 N.Y.S. 
652, 77 Misc. 196, 27 N.¥.Cr. 513. 


Tex.—Isanbaugh v. State, 254 S.W. 
970, 95 Tex.Cr. ‘519. 


Vt.—State v. Fox, 15 Vt. 22. 


23. Sitate v. Kincaid, 285 P. 1105, 
288 P. 1015, 133 Or. 85. 


[a] “hus, in a prosecution for op- 
erating a dance hall in a town of less 
than five hundred population without 
a license, in violation of L. §§ 3682, 
3683, as amended by Gen. L. (1929) p 
484 §§ 1, 2, the state, not having 
proved the population of the town at 
the time of the alleged commission 
of the offense, failed to establish de- 


13 So. 


with respect to the population of the 
town at the time of the commission 
of the offense must be proved. State 
Vv. Kincaid,’ 285 BP. 1105, 288 > PY 1015, 
ESSAOr Che 


24. Commonwealth v. 
Gray (Mass.) 488. 


_ [a] Thus an indictment for keep- 
ing open a bowling alley during pro- 
hibited hours need not allege that it 
was done for gain where a statute 
does not make gain or reward neces- 
sary to the offense. Commonwealth 
v. Colton, 8 Gray (Mass.) 488. 


25. . Pike v. Com., 2 Duv. (Ky.) 
People v. Wacke, 137 N.Y.S. 652, 
Mise: 196, O27IN. V.Cre piles 


Colton, 8 


89; 
UH, 


26. Mosby v. State, 13 So. 148, 98 
Ala. 50. : 
[a] Otherwise, however, where 


the statute does not make this an ele- 
ment of the offense. Pike v. State, 


35. Ala. 419. 

27. Commonwealth vy. Fox, 10 
Phila. (Pa.) 204. 

28. Mosby v. State, 13 So. 148, 98 


Ala. 50. 

29. Com. v. Twitchell, 4 Cush. 
(Mass.) 74. 

[a] As for instance, when it is al- 


leged that defendant set up and pro- 
moted an exhibition to which admis- 
sion was charged, without first being 
duly licensed therefor, and contrary 
to the form of. the statute. Common- 
wealth v. Twitchell, 4 Cush. (Mass.) 
74. 


30. State v. Fox, 15 Vt. 22. 


31. Isanbaugh v. State, 254 S.W. 
O70.95 NexcCr, 1519. 


32. See statutory provisions; 
cases infra fhis section. 


33. Downing v. Blanchard, 12 
Wend. (N.Y.) 383; Borough of Ma- 
hanoy City v. Hersker, 80 A. 539, 231 
Pa. 319; Nurdlinger’v. Irvine, 4 A. 
166, 2 Pa.Cas. 235; Theatrical Exhi- 
bitions, 14 Pa.Co. 657. 


[a] Who liable.—Circus perform- 
ers are liable to penalty imposed by 
statute on jugglers and exhibition of 


and 


Downing v. Blanchard, 12 Wend. (N. 
Y.))383. 


[b] Estoppel to enforce.—A _ bor- 
ough ordinance required a license for 
theatrical exhibitions, the fee being 
three dollars a day, and provided a 
penalty for each violation. A theater 
gave performances on over three hun- 
dred days, and the borough demand- 
ed the license fees. The right to the 
fees being in dispute, the borough 
council passed and published an ordi- 
nance establishing a one hundred 
dollar annual license fee, which the 
proprietor paid to the secretary of 
the council. The burgess vetoed the 
ordinance; but the council, by reso- 
lution, accepted the one hundred dol- 
lars, but refused to issue the license 
or return the one hundred dollars, 
which was paid over to the borough 
treasurer. The borough sued for the 
daily license fees, which the proprie- 
tor resisted, claiming to have paid the 
annual fee; but the defense was held 
insufficient, and he then paid the daily 
license fees with interest and costs. 
It was held that the borough, having 
been remiss in prematurely publish- 
ing the ordinance for an annual li- 
cense and having retained the one 
hundred dollars, was estopped to 
claim the penalty for each day a per- 
formance was given without a license. 
Borough of Mahanoy City v. Hersker, 
80-A. 539, 2381 Pa. 319. 


[c] Payment of fine not equiva- 
lent of license.—The payment of a 
fine for a failure to take out a license 
is not an equivalent for a license, and 
does not bar a suit to recover the 
amount of license fees due. Lurding- 
er v. Irvine, 4 A. 166, 2 Pa.Cas. 235. 


{d] Complaint.—(1) Where a stat- 
ute contemplates one offense in the 
commission of which two classes of 
offenders may’ be engaged, a complaint 
against both is good and states but 
one cause of action. People v. Kolb, 
3 Abb.Dec. (N.Y.) 529, 3 Keyes 236. 
(2) Under L. (1839) e¢ 18, imposing 
a penalty on managers of theatrical 
exhibitions carried on without license, 
and on owners, etc., of buildings let 
therefor, an offense by both is one 
and entire, and the penalty for one 
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dance within prohibited hours,** permitting minors 
to play on billiard tables,°* obstructing passageways 
in a theater,?® and selling reserved seats for a the- 
atrical performance after the doors of the theater 
Under some statutes the pro- 


have been opened.** 


*THEATER STAGE EMPLOYEE. 


THEATER SUPPLIES.’ 
THEATER TICKET.’ 
THEATRICAL.* 


offense is single; and a complaint 
against both for a penalty states but 
one cause of action. Peo. v. Kolb, 
supra. 

34. Chicago v. Green Mill 
dens, 137 N.E. 126, 305 Ill. 87. 


“erie State v. Mackin, 51 Mo.App. 


Gar- 


[a] Defense.—The fact that the 
minor tells defendant that he is of 
age and defendant credits his state- 
ment is nota defense. State v. Mack- 
in, 51 Mo.App. 129. 


36. See cases infra this note. 


[a] Notice.—Under Greater New 
York Charter, § 762, notice to the pro- 
prietor of a theater of his violation 
of the regulation is not necessary to 
the incurring of the penalty. Waldo 
v. Seelig, 126 N.Y.S. 798, 70 Misc. 254 


faff 130 N.Y.S,. 1183, 146 App.Div. 
SiON 
[b] Defenses.—(1) The fact that 


the proprietor or manager was resid- 
ing in another state at the time of the 
violation of the statute will not pro- 
tect him from liability. New York 
Fire Dept. v. Stetson, 14 Daly (N.Y.) 
125. (2) Where a person was a li- 
censee and responsible proprietor of 
a theater, so that the charter impos- 
ed on him the duty of keeping the 
aisles and passageways clear of spec- 
tators during a performance, that he 
was not in the theater at the time of 
a violation of such charter regula- 
tion would not affect his liability, as 
the knowledge of his agents and serv- 
ants is his knowledge, and whether 
he had actual personal knowledge is 
immaterial. Waldo v. Seelig, 126 N, 
Y.S. 798, 70 Misc. 254 [aff 130 N.Y.S. 
1133, 146 App.Div. 879]. 


[ce] Who liable.—Where the les- 
see of a theater lets to another the 
privilege of giving performances: 
therein, the latter admitting persons 
who crowd the passageways on occa- 
sions of giving performances, and the 
attention of the lessee is directed by 
an officer to the violation of the stat- 
ute imposing a penalty for allowing 
aisles and passageways of theaters to 
be crowded, and the lessee promises 
a compliance thereafter with the stat- 
ute but the infractions of the law are 
continued, the lessee is liable for the 
penalty imposed. New York Fire 
Dept. v. Hill, 14 N.Y.S. 158. 


{d] Evidence of violation.—(1) 
To recover the penalty for obstruct- 
ing passageways in a theater during 
a performance, it is not necessary to 
prove that the proprietor or manager 
knew that any persons were standing 
in the passageway at the time in 
question, or that he gave permission 
to anyone to do so, and the evidence is 
sufficient where it is shown that tick- 


[§ 1] A. As Adjective. Befit- 
ting the stage;®> dramatic;® of or pertaining to a,‘ 


THEATERS AND SHOWS—THEATRICAL 


[§ 95 


ceeding to enforce payment may be either by indict- 
ment or by a civil action;®* and the state may au- 
thorize any person to institute suits, either in his 
own name or in the name of the people of the state, 
to recover penalties*for violation of such laws,*° 


or to the,’ theater,® or dramatie,?° or scenic,** repre- 


sentations;12. of the nature of dramatie or scenie 
representations;!* resembling the manner of dra- 
matic performers.** 


Phrases:: 


ets for the performance were sold by 
his agents after they knew that the 
seats in the house were filled, in the 
absence of evidence that such sale 
was in opposition to’his wishes (New 
York Fire Dept. v. Stetson, 14 Daly 
(N.Y.) 125; New York Fire Dept. v. 
Hill, 14 N.Y.S. 158); (2) and even 
where guilty knowledge is the grava- 
men of the offense, it may be shown 
that the act complained of was done 
in pursuance of a general authority 
given by the proprietor or manager to 
his servants or agents, which may be 
implied from circumstances (New 
York City Fire Dept. v. Stetson, su- 
pra). (38) It is competent for the 
proprietor or manager to show, if he 
can, that the wrongful act was done 
in opposition to his wishes; but his 
disavowal of it is not conclusive, and 
may be overcome by direct or circum- 
stantial evidence. New York Fire 
Dept. v. Stetson, supra. 


37. Cincinnati v. Brill, 5 OhioS.&C. 
P. 566, 7 OhioN.P. 534. 


[a] 
tickets were purchased by the seller 
thereof the day before the perform- 
ance does not exempt such seller from 
the operation of an ordinance provid- 
ing that it shall be unlawful for any 
person to sell reserved seats for a 
theatrical performance after the doors 
of the theater have been opened. Cin- 
cinnati v. Brill, 5 OhioS.&C.P. 566, 7 
OhioN.P. 5384. 


[b] Who liable.—A speculator who 
buys theatrical tickets becomes in 
effect an agent of the house, and is 
liable, the same as the agent in the 
box office, for the violation of the 
ordinance. Cincinnati v. Brill, 5 Ohio 
S.&C.P. 566, 7 OhioN.P. 534. 


eats State v. Mackin, 51 Mo.App. 


39. Wallack v. New York, 3 Hun 
84, 5 Thomps.&C, 310 [aff 67 N.Y. 23]. 


1. See Theater ante text and note. 
2. See Theater ante text and note. 


3. See Theaters and Shows §§ 36- 
45. See also Sunday § 46 (sale of on 
Sunday). 


4 See generally Theaters 
Shows ante. 


5. Standard D. [quot State v. Mor- 
ris, 76 A. 479, 480, 24 Del. 330, 333 
(quot Zucarro v. State, 197 S.W. 982, 
$2) Tex-Cricl, 7%), LR ATOLOB 9eb4)> 
ie v. State, 27 OhioApp. 459, 


“Stage” 58 C.J. p 1313. 


6. Standard D. [quot State v. Mor- 
ris, 76 A. 479, 24 Del. 330, 333 (quot 
Zucarro v. State, 197 S.W. 982, 82 
Tex.Cr. 1, 7, L.R:A.1915B 364): Stan- 
den v. State, 27 OhioApp. 459, 460]; 


and 


Defense.—The fact that the 


“Theatrical and dramatic perform- 
ance,”’1+> “theatrical employment agency,”!® “theat- 


Richards v. State, 143 N.E. 714, 110 
OhioSt. 311, 316. 


[a] “Theatrical” includes “dra- 
matic.”—In construing a statute for- 
bidding theatrical performances on 
Sunday, the court said: “Having em- 
ployed the word ‘theatrical’ in the 
statute, it was unnecessary to employ 
the word ‘dramatic’ because the for- 
mer includes the latter.’’ Richards v. 
pete 143 N.E. 714, 110 OhioSt. 311, 
316. 


7. Century D.; Webster D. [both 
quot State v. Morris, 76 A. 479, 480, 
24 Del. 330, 333 (quot Zucarro Vv. 
State, 197 S.W. 982, 82 Tex.Cr. 1, 7, 
L.R.A.1915B 354); Standen v. State, 
27 OhioApp. 459, 460 (quot Richards 
vy. State, 143 N.E. 714, 110 OhioSt. 311, 


SLD ts 


8. Standard D. [quot State v. Mor- 
ris, 76 A. 479, 24 Del. 330, 333 (quot 
Zucarro v. State, 197 S.W. 982, 82 Tex. 
Cr. 1, 7, L.R.A.1915B 354); Standen 
v.. State, 27 OhioApp. 459, 460]. 


9. See supra notes 7, 8. 
“Theater” see Theaters and Shows 


. 


10. Webster D. [quot State v. Mor- 
ris, 76 A. 479, 480, 24 Del. 330, 333 (quot 
Zucarro v. State, 197 S.W. 982, 82 Tex. 
Cr. 1,°7, L.R.A.1915B..354); Standen 
v. State, 27 OhioApp. 459, 460]. 


11. Century D.; Webster D. [both 
quot State v. Morris, 76 A. 479, 24 
Del. 330, 3383 (quot Zucarro v. State, 
197 S.W. 982, 82 Tex:Cred, “7, Ta.ReAe 
1915B 354); Standen v. State, 27 Ohio 
App. 459, 460 (quot Richards v. State, 
143 N.E. 714, 110 OhioSt. 311, 317)]. 


12. See supra notes 10, 11. 


“Representation” 54 C.J. p 684 text 
and note 30 


13. Standard D. [quot State v. 
Morris, 76 A. 479, 24 Del. 330, 333 
(quot Zucarro v. State, 197 S.W. 982, 
82 Tex:Cr. 1, 7), E-RALL9I5 BEB sb4)5 
eeancee v. State, 27 OhioApp. 459, 


. 


14. Century D. [quot State v. Mor- 
ris, 76 A. 479, 24 Del. 330, 333 (quot 
Zucarro vy. State, 197 S.W. 982, 82 
Tex.Cr. 1, 7, L.R.A.1915B 354); Stand- 
en v. State, 27 OhioApp. 459, 460 (quot 
Richards v. State, 143 N.E. 714, 110 
OhioSt. 311, 317)]. 


15. Standen v. State, 27 OhioApp. 
459, 461. 
16. Pawlowski v. Woodruff, 203 N. 


Y.S. 819, 820, 122 Misc. 695. 


[a] Statutory definition.—“The 
term ‘theatrical employment agency’ 
means and includes the business of 
conducting an agency, bureau, or of- 
fice or any other place for the pur- 
pose of procuring or offering, prom- 


*By CARLOS M. SANDOVAL (Theater Stage Employee—Threatening Letters inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ls 


; 
4 
’ 
; 
; 


rical entertainments,”'7 “theatrical exhibition,”!® 
“theatrical or dramatic performanee,’’® “theatrical 
or motion picture entertainment,”?° “theatrical per- 
formance,”?! and “theatrical performance . . . 


panorama, ete.’’?? 


ising or attempting to provide engage- 
ments for circus, vaudeville, theatri- 
cal and other entertainments, or ex- 
hibitions or performances, or of giv- 
ing information as to where such en- 
gagements may be procured or pro- 
vided.” Gen. Bus. L. § 171 subd. 8 
(as amend by L. [1917] ¢ 770) [quot 
Pawlowski v. Woodruff, 203 N.Y.S. 
819, 820, 122 Misc. 695]. 


[b] As not including management 
of artists.—The statute above cited 
requiring every theatrical “employ- 
ment agency” to be licensed, but pro- 
viding that such a term does not in- 
clude the business of managing art- 
ists, where that business only inci- 
dentally involves the seeking of em- 
ployment, held not to preclude an un- 
licensed person, engaged as a musi- 
cian’s “exclusive manager” and to 
procure profitable engagements for 
him, from recovering for breach of 
contract, as the contract provided for 
management, and only incidentally 
for seeking employment. Pawlowski 
v. Woodruff, 203 N.Y.S. 819, 820, 122 
Misc. 695. 


17. Consolidated Enterprises. v. 
bates 263 S.W. 74, 150 Tenn. 148, 
[a] Not limited to spoken drama. 


—In construing a statute making ita 
misdemeanor ‘‘to conduct . . . on 
Sunday any theatrical or motion pic- 
ture entertainment for which tickets 
are sold.” the court said “It is con- 
tended that a theatrical entertainment 
is a spoken drama, and that opera, 
the ballet, and acrobatic performances 
would not be unlawful under this 
statute. We think such construction 
of the word theatrical is unduly re- 
stricted and _ unjustifiable. Lyric 
drama, terpsichorean drama, as well 
as other forms of entertainment are 
commonly produced in a_ theater. 
They are entertainments ordinarily 
pertaining to the theater; that is the- 
atrical entertainments, as a general 
rule.” Consolidated Enterprises v. 
State, 263 S.W. 74, 75, 150 Tenn. 148, 
150. 


18. City of Ames v. Gerbracht, 189 
N.W. 729, 194 Iowa 267, 271. 


[al Held to be “theatrical exhibi- 
tion.”—(1) ‘A drama is a ‘theatrical 
exhibition.’’’ City of Ames v. Ger- 
bracht, 189 N.W. 729, 194 Iowa 267, 
271. (2) “An opera is a ‘theatrical 
exhibition.’” City of Ames v. Ger- 
bracht, supra. (3) “The moving pic- 
ture show is likewise a ‘theatrical ex- 
hibition,’ in which the scenery, the 
costumes, and the action are all pres- 
ent.” City of Ames v. Gerbracht, su- 
pra. 


“Drama” 19 C.J. p 761. 


[b] “Moving picture show” 42 C. 
J. p 1411 note 46[a]. 


“Opera” 46 C.J. p 1110. 


19. Standen v. State, 27 OhioApp. 
459, 460. 


[a] As including moving picture 
show.—In sustaining a conviction of 
one for “unlawfully exhibiting a the- 
atrical performance, to-wit, a motion 
picture show on Sunday,” the. court 
said: “The conclusion irresistibly 
follows that one who conducts the 
exhibition is exhibiting a theatrical 
or dramatic performance.” Standen 
vy. State, 27 OhioApp. 459, 460. See 
also Sunday § 48 text and notes 21-52. 


20. Consolidated Enterprises v. 


THEATRICAL—THEFT 


State, 263 S.W. 74, 150 Tenn. 148, 150. 


_ 21. State v. Morris, 76 A. 479, 24 
Del. 330, 333; City of Ames v. Ger- 
bracht, 189 N.W. 729, 194 Iowa 267, 
273; Richards vy. State, 143 N.E. 714, 
110 OhioSt. 311, 315; Zucarro v. State, 
197-S.W. 982, 82 Tex.Cr. 1, 9, L.R.A. 
1915B 354; Boer War Spectacle v. 
Commonwealth, 60 S.E. 85, 107 Va. 
653, 654. See also Municipal Corpo- 
rations § 585 (regulation of theatri- 
cal performances); Sunday § 48 (the- 
atrical performances). 


[a] General definitions.—(1) “A 
theatrical performance is a dramatic 
performance.’ Zucarro v. State, 197 
S.W.>982, 82 Tex.Cr. 1, 9, L.R.A.1915B 
354. (2) “Without quoting at length 
from Webster or the Century Diction- 
ary, both of which are standard au- 
thorities, it is sufficient to say that 
those authorities define a theatrical 
performance as including any scenic 
representation exhibited in a theater 
or other public building for purposes 
of public entertainment.” Richards v. 
State. 143 N.E. 714, 110 OhioSt. 311, 
315, 316. (3) “A careful survey and 
analysis of the definition make the 
term include any artificial portrayal 
for public entertainment of that 
which is real or genuine.” Richards 
v. State, supra. 


[b]. Included by term “circus.”— 
Volume 13 of Del. Rev. Code (1893) 
Cell Ip 5608.25 ““providesrthatsi.. 5. 
‘every building, tent, space or area 
where feats of horsemanship, or ac- 
robatic sports, or theatrical perform- 
ances are exhibited, shall be deemed 
a circus within the meaning of this 
[licensing] act.’” State v. Morris, 76 
A. 479, 24 Del. 330, 332 [quot Zucar- 
ro v. State, 197 S.W. 982, 82 Tex.Cr. 
1, 7, L.R.A.1915B 354]. “Circus” see 
Theaters and Shows § 3. 


[ce] “Moving picture show” includ- 
ed.—(1) Exhibiting moving pictures 
and illustrating songs by means of 
stationary magic lantern slides held 
to constitute “theatrical performanc- 
es” within licensing statute. State v. 
Morris, 76 A. 479, 24 Del. 330, 333 [cit 
City of Ames v. Gerbracht, 189 N.W. 
729, 194 Iowa 267, 273; Zucarro v. 
State; 197 S.wW. 982, 82° Tex.Cr. 1, 7; 
L.R.A.1915B 354]. (2) In construing 
a statute forbidding such performanc- 
es on Sunday, the court said: “We 
are of the opinion that a motion pic- 
ture show is a theatrical perform- 
ance.” Richards v. State, 143 N.E. 
714, 110 OhioSt. 311, 319. 


[ad] “Panorama” or “scenic specta- 
cle’? included.—Richards v. State, 143 
N.E. 714, 110 -OhioSt. 311, 317 [cit 
Boer War Spectacle v. Common- 
wealth, 60 S.E. 85, 107 Va. 653, 654]. 
“Panorama” 46 C.J. p 1172. 


22. Boer War Spectacle v. Com- 
monwealth, 60 S.E. 85, 107 Va. 653, 
654. 


[a] “Shows, circuses, and menag- 
eries” distinguished.—A company giv- 
ing an entertainment consisting of 
panoramic reproductions of battles 
of the Anglo-Boer war, with portrayal 
of military maneuvers, but with no 
circus rings, trapeze acting, wild 
beasts, or clowns, held assessable 
with a license tax, under Acts 1902-— 
03, p 205 c 148 § 108, providing for the 
assessment of a license tax upon 
“theatrical performances, ... pan- 
oramas, etc.,” and not under § 111, 
providing for a license tax upon 
“shows, circtises, and menageries” al- 
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[§ 2] B. As Noun. As a noun, in the plural, all 
that pertains to dramatic performances;?? also a 
dramatic performance.?4 


THEFT.?> A popular name,?® or term,?7 for lar- 


though it intended to charge the same 
admission as “circuses and first class 
shows.” Boer War Spectacle v. Com- 
pero ca eb 60 S.E. 85, 86, 107 Va. 653, 


23. Century D. [quot Zucarro v. 
State, 197 S.W. 982, 82 Tex.Cr. 1, 8, 
L.R.A.1915B 354]. 


24 Century D. [quot Zucarro v. 
State, 197 (S.W. 982;282) TexCre less 
L.R.A.1915B 354], 


25. Theft: 


In_ general see Burglary 9 C.J. p 1006; 
Embezzlement 20 C.J. p 405; Lar- 
ceny 36 C.J. p 721; Receiving Stolen 
Goods 53 C.J. p 500; Robbery 54 
Cpt 001 


As insurance risk see Burglary and 
Theft Insurance § 7; Fidelity In- 
gprence § 5; Motor Vehicles §§ 398— 

Loss by as deductible under income 
tax see Internal Revenue § 89; Tax- 
ation § 2328, 

Recent possession as prima facie evi- 
dence of see Burglary §§ 127, 128, 
139, 140, 148-147; Embezzlement 
§ 80; Larceny §§ 427-434, 477, 524— 
528, 563-568; Receiving Stolen 
Goods §§ 67-70; Robbery §§ 146, 
163, 164, 180. 

Sale or disposition of mortgaged 
chattel as offense akin to see Chat- 
tel Mortgages §§ 357-359. 

Theft of: 
Animal see Larceny §§ 14-19. 


County funds as affecting liability on 
official bond see Counties § 197. 
Electrie current see Electricity § 73 
text and notes 238, 24; Larceny § 12. 
Goods from depositary and his liabil- 
ity therefor see Depositaries § 12. 
Guest’s property as affecting innkeep- 
er’s liability see Innkeepers § 44. 
Motor vehicle or accessories see Mo- 
RA §§ 1402-1445, 1498- 


Property left with livery-stable or 
garage keeper as affecting his lia- 
bility see Livery-Stable and Garage 
Keepers § 49. 

Water or gas see Larency § 11. 
“Embezzlement” distinguished see 

Embezzlement § 3 note 6 [f]}. 
“Obtaining . . . by false pre- 

tenses” distinguished see False Pre- 

tenses § 98. 

“Robbery” distinguished see Rob- 

bery § 11 text and note 45. 


“Swindling” distinguished see False 
Pretenses § 98 note 25 [d]. 


“VWehicle taking” distinguished see 


| Motor Vehicles §§ 1498, 1499. 


26. 4 Blackstone Comm. p 229 [cit 
Hartford Fire Ins. Co. v. Wimbish, 78 
S.E. 265, 266, 12 Ga.App. 712, 713 
(quot Miller v. Phoenix Assur. Co., 221 
Ill.App. 75, 80)]; State v. Boyce, 44 
S.W. 10438, 65 Ark. 82, 84. 


27. Bouvier L. D. [quot Fiske vy. 
Niagara Fire Ins. Co. of New. York, 
(Cal.App.) 266 BP. 853, 858; Hill v. 
North River Ins. Co., 207 P. 205, 111 
Kan. 225, 227, 24, A.L.R. 736 (quot 
Great American Mut. Indemnity: Co. v. 
Meyer, 18 OhioApp. 97, 101); Ledvin- 
ka v. Home Ins. Co. of New York, 115 
A. 596, 598, 189 Md. 434, 19 A.L.R. 
167; Downs v. New Jersey Fidelity 
& Plate Glass Ins. Co. of Newark, 103 
A. 205, 206, 91 N.J.Law 523, L.R.A. 
1918D 513; People v. Donohue, 84 N.Y. 
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ceny,?° or stealing.?® 
Phrases: 


THEFTBOTE.?? 


THEFTBOTE EST EMENDA FURTI CAPTA, 
SINE CONSIDERATIONE CURIA DOMINE 


REGIS.*2 
THEFT INSURANCE.*+ 
THEIR.*5 


438, 442]; Underwood v. Globe In- 
demnity Co., 156 N.E. 632, 245 N.Y. 
111, 114; Ludwig v. Pacific F. Ins. 


Co., of New York, 204 N.Y.S. 465, 466, 
123 Mise. 189, 190; California Ins. 
Co. v. Security State Bank of Miami, 
Okl., (Okl.) 277 P. 591, 593 [quot Cyc]. 
See Van Vechten vy. American EHagle 
Fire Ins. Co., 146 N.E. 432, 433, 239 
ING. 0S, oS. Anti Lbs) (State . v7. 
Fair, 76 P. 731, 733, 35 Wash. 127, 134, 
102 Am.S.R. 897 (‘Larceny is only 
another name for theft.’’). 


28. See cases supra notes 26, 27; 
and infra this note. 


As statutory substitute for “lar- 
cea see Larceny § 2 text and note 


“Tarceny” synonymous see Larceny 
§ 1 note 13 [d]. 


[a] “Garceny”’ compared.—(1) ‘It 
is a wider term than larceny and in- 
cludes other forms of wrongful depri- 
vation of property of another.” Bou- 
vier L. D. [quot Fiske v. Niagara Fire 
Ins. Co. of New York, (Cal.App.) 266 
P. 8538, 858; Hill v. North River Ins. 
Co., 207 P. 205, 111’ Kan. 225,-227, 24 
A.L.R. 736 (quot Great American Mut. 
Indemnity Co. v. Meyer, 18 OhioApp. 
97, 103)]. (2) “Theft, as the word is 
commonly used,. is a good strong 
word, big enough to cover a variety of 
rascalities.” Great American Mut. 
Indemnity Co. v. Meyer, 18 OhioApp. 
97,102. (8) “Theft is a broader term 
than larceny and includes any wrong- 
ful deprivation of property of anoth- 
er.” Fidelity & Casualty Co. v. Wath- 
en, 266 S.W. 4, 5, 205 Ky. 5138, 41 A. 
L.R,. 844 [cit Bouvier L. D. and quot 
McKenzie v. Travelers’ F. Ins. Co., 
(Ky.) 39 S.W.(2d) 239, 241]. (4) 
“<"Theft,’ though often used as synon- 
ymous with ‘larceny,’ the proper term 
of art in the penal statutes of New 
York, is none the less a looser term, 
and one more colloquial or popular.” 
Van Vechten v. American Fagle F. 
Ins. Co., 146 N.E. 432, 4338, 239 N.Y. 
303, 38 AsER. 1116; (6). “Lhe. word 
‘theft’ in fact is a wider term than 
larceny and includes other forms of 
wrongful deprivation of property of 
another.” Ludwig v. Pacific Fire Ins. 
Co., of New York, 204 N.Y.S. 465, 466, 
123 Mise. 189, 190 [cit Encyclopedia 
Britannica]. 


“Tarceny” see Larceny §§ 1, 2. 


29. Underwood v. Globe Indemnity 
ae 156 N.E. 632, 634, 245 N.Y. 111, 


“Stealing” synonymous see Steal § 
2 text and note 76. 


“Stealing” 59 C.J. p 1222. 


30. Repp v. American Farmers’ 
Mut, Automobile Ins. Co., (Minn.) 228 


“Burglary and theft,’°° “larceny, or 
theft,”?1 “property acquired by theft,”*? “prosecu- 
tion for theft,”®* “simple theft, or larceny,”** “theft 
by false pretext,’”’*® “theft from the person,’’*® “theft 
of animals,”?? “theft on land or afloat,’®* “theft or 
larceny after a trust,’?® “theft or larceny from the 
person,”*° and “theft, robbery or pilferage.’’*+ 


THEFT—THEME 


-THELONIO IRRATIONABILI HABENDO. A 


THEM.+*® 
THEME, In 


writ that formerly lay for him that had any part 
of the king’s demesne in fee-farm, to recover reason- 
able toll of the king’s tenants there, if his demesne 
had been accustomed to be tolled.*® 


THELLUSON ACT.*? 


its ordinary meaning, it is under- 


stood to be the underlying thought which impresses: 


the reader of a literary production, or the text of a 
discourse ;*® but. in the law of copyright, this mean- 


ing has been held too broad;°° and in this connec- 
tion, it is said to require originality in presenta- 


trense2 


N.W. 605, 606. 


31. Hartford Fire Ins. Co. v. Wim- 
bish, 78 S.E. 265, 12 Ga.App. 712, 713. 


Pe ia Mathews vy. State, 38 Tex. 675, 


83. 4 Blackstone Comm. p 2385 
teen People v. Donohue, 84 N.Y. 438, 


34. Hartford Fire Ins. Co. v. Wim- 
bish, 78 S.H. 265, 12 Ga.App. 712, 713. 


35. Brown v. State, 255 S.W. 750, 
751, 95 Tex.Cr. 664; Gibson v. State, 
214 S.W. 341, 342, 85 Tex.Cr. 462, 464; 
Price v. State, 91 S.W. 571, 49 Tex.Cr. 
131, 133. See also False Pretenses 
§ 98 note 25 [d] (distinguished from 
swindling). 


36. Harris v. State, (Tex.Cr.) 39 
S.W.(2d) 888, 889; Jarrot v. State, 
25%) (S.-W. 256, 257, 96 “Tex.Cr." 239; 


Grant v. State, 127 S.W. 173, 174, 59 
Tex.Cr.. 123, 125; Johnson v. State, 
117 S.W. 964, 965, 55 Tex.Cr. 411,. 414; 
Black v. State, 104 S.W. 897, 898, 52 
Tex.Cr. 8; Miles v. State, 103 S.W. 
854, 855, 51 Tex.Cr. 587, 589; Gage 
v. State, 2 S.W. 638, 22 Tex.App. 123, 
126. See also Larceny §§ 62, 63, 66, 
241, 809, 355, 422, 554. 


[a] “Ordinary theft” distin- 
guished.—Gage v. State, 2 S.W. 638, 
22 Tex.App. 123, 126. 


“Robbery” distinguished see Rob- 
bery § 11 text and notes 51-55. 


87. Vivian v. State, 16 Tex.App. 
262, 263. 


38. Fiske v. Niagara Fire Ins. Co. 
of New York, (Cal.App.) 266 P. 853, 
856 [cit Spinette v. Atlas Steamship 
Co., 14 Hun (N.Y.) 100, 104. 


_39. Hartford Fire Ins. Co. v. Wim- 
bish, 78 S.E. 265, 12 Ga.App. 712, 713. 


40. Hartford Fire Ins. Co. v. Wim- 
bish, supra. 


41. Granger v. New Jersey Ins. 
Co., (Cal.App.) 291 P. 698, 700; Fiske 
v, Niagara Fire Ins. Co. of New York, 
(Cal.App.) 266 P. 858, 854; Gunn v. 
Globe & Rutgers F. Ins. Co., 101 S.E. 
691, 692, 24 Ga.App. 615: Hartford 
F. Ins, Co. v. Wimbish, 78 S.E. 265, 
266, 12 Ga.App. 712, 714; Miller v. 
Phoenix Assur. Co., 221 Il.App. 75, 
79; Felgar v. Home Ins. Co. of New 
York, 207 Ill.App. 492; Michigan Com- 
mercial Ins. Co. of Lansing vy. Wills, 
106 N.E. 725, 726, 57 Ind.App. 256; 
Overland-Reno Co. v. International 
Indemnity Co., 208 P. 548, 111 Kan. 
668, 670; Hill v. North River Ins. Coy 
207 P. 205, 111 Kan. 225, 227, 24 A.LLR. 
736; McKenzie v. Travelers’ F. Ins, 
Co., (Ky.) 39 S.W.(2d) 289, 241; Led- 
vinka v, Home Ins. Co, of New York, 
115 A. 596, 598, 189 Md. 434, 19 A.L.R. 


167; Bloom v. Ohio Farmers’ Ins. 
Co., (Mass.) 152 N.E. 345; Repp v. 
American Farmers’ Mut. Automobile 
Ins. Co., (Minn.) 228 N.W. 605, 606; 
Champion v. Chicago Fire & Marine 
Ins. Co., (N.J.) 141 A. 794; Van Vech- 
ten v. American Eagle F. Ins. Co., 146 
N.E. 432, 239 N.Y. 303, 38 A.L.R. 1115; 
Schenectady Varnish Co. v. Automo- 
bile Ins. Co. of Hartford, Conn., 217 
N.Y.S. 504, 506, 127 Misc. 751; Glens 
Falls Ins. Co. v. Stewart, 216 N.Y.S. 
149, 150, 127 Misc. 353; Siegel v. Un- 
jon Assur. Society of London, 153 N. 
Y.S. 662, 666, 90 Mise. 550; Great 
American Mut. Indemnity Co. v. Mey- 
er, 18 OhioApp. 97, 103; Morris Plan 


Co. of Rhode Island v. Firemen’s 
Fund Ins. Co: (CRI.)) 141 > AS 1825 
Globe, ete, F Co. v. House, 


. ens. 
(Tenn.) 45 S.W.(2d) 55; Security Ins. 
Co. v. Sellers Sammon Signor Motor 
Co: (Rex) 235: SIW. GLY, nO1847 Stine 
v. Maryland Motor Car Ins. Co., 156 
P. 557, 558, 90 Wash. 576. 


42. See Compounding Felony § 1 
text and notes 5, 6. 


As synonymous with “compounding 


felony” see Compounding Felony § 
2 note 1. 
43. A phrase meaning ‘‘Theftbote 


is the paying money to have stolen 
goods returned, without respect for 
public justice.” Peloubet Leg. Max. 
{cit 3 Coke Inst. p 134]. : 


44. See Burglary and Theft Insur- 
ance 9 C.J. p 1095. 


45. See They post. 

46. Black L. D. 

47. See Perpetuities § 81. 
48. See They post. 


49. Roe-Lawton v. Hal EB. Roach 
Studios, 18 F.(2d) 126, 127. 


50. Roe-Lawton v. Hal E. Roach 
Studios, supra. 


[a] Meaning: too broad.—‘Using 
the word ‘theme’ in such a sense will 
draw within the circle of its meaning 
age-old plots, the property of every 
one, and not possible of legal appro- 
priation by an individual.” Roe-Law- 
ton v. Hal E. Roaeh Studios, 18 F. 
(2d) 126, 127. 


51. Roe-Lawton v. Hal E. Roach 
Studios, supra. 


[a] “It is the theme presented in 
an original way—with novelty of 
treatment or embellishment—which 
becomes the property of an author, in 
the exclusive use of which a copy- 
right will protect him.” Roe-Lawton 
v. Hal E. Roach Studios, 18 F.(2d) 
126, 127. See also Copyright and 
Literary Property §§ 11, 91-97. 


For later cases, developments and changes in the law see Annotations, same title and section number: 


THEN. [§ 1] A. In General. 


bear two meanings, as its use shows it to be either 

_ & conjunction,®? or an adverb;*? and which is the 
meaning to be adopted often depends upon the cir- 
cumstances which led to its use,®°4 or upon the con- 


THEN 


The aed will 


text of the writing in which it appears.®® 


52. National Sewing Mach. Co. v. 
Wilcox, etc., Sewing-Mach. Co., 74 F. 
557, 559,.20 C.C.A. 654; Wood v. 
Schoen, 66 A. 79, 216 Pa. 425, 430. See 
Dudley _v. Porter, 16 Ga. 613, 617 
[quot Evans v. Edenfield, (Ga.) 154 
S.E. 257, 259; Roberts v. Wadley, 118 
S.E. 664, 665, 156 Ga. 35]; Harris v. 
Smith, 16 Ga. 545, 557 (last three 
cases describing its use “as a word 
of reasoning”). See also infra § 3. 


53. National Sewing Mach. Co. v. 
Wilcox, ete., Sewing Mach. Co., 74 F. 
557, 559, 20 C.C.A. 654; Dudley v. 
Porter, 16 Ga. 613, 617 [quot Evans v. 
Edenfield, (Ga.) 154 S.E. 257, 259; 
Roberts v. Wadley, 118 S.E. 664, 665, 
156 Ga. 35]; Wood v. Schoen, 66 A. 
79, 216 Pa, 425, 430. See Harris v. 
Smith, 16 Ga. 545, 557 (“as a word 
of time’’). See also infra § 2. 


Both uses illustrated in one 
sentence.—(1) In construing a deed 
providing that “should .|. . [the 
grantee] die without a _ [specified] 
bodily heir . . ‘then’ the afore- 
said property ‘shall then’ be consid- 
ered a part of my property and be 
‘divided [in manner indicated],” the 
court said: “The word is of course 
first used as a word of reasoning; but 
because this is so, it is evident, that 
when in the same connection, it is re- 
peated, it is a word of time.” Dudley 
v. Porter, 16 Ga. 613, 617 [quot Rob- 
erts v. Wadley, 118 S.E. 664, 665, 156 
Ga. 35]. (2) In construing a testa- 
mentary clause which read: “Upon 
the death of my said wife and all of 
my first named three sisters, I will 
Aes the other two-thirds .. . 
then to those who would then be en- 
titled thereto under the _ intestate 
laws,” the court said: “The word 
‘then’ is used twice in this collocation 
of words and for both purposes. In 
the first connection, it is manifestly 
used aS a conjunction, meaning ‘in 
that event,’ and in the second as an 
adverb of time, meaning ‘at that 
time.’’”? Wood v. Schoen, 66 A. 79, 81, 
216 Pa. 425, 430. See Lermond v. 
Hyler, 115 A. 546, 121 Me. 54, 62 [quot 
Proctor v. Clark, 27 N.E. 678, 154 
Mass. 45, 47, 12 L.R.A. 721 (where 
the clause read: ‘‘Upon the decease 
of my said wife, then to pay and 
convey in fee all the trust property, 
as it then exists, to my said brother, 
Cc. H. H., if then living, but if he is 
not then living, then to convey the 
same in fee to his then heirs at 
law’’)]; Wharton v. Barker, 4 Kay 
&J. 483, 501, 70 Reprint 202 (where 
the clause was: “In case [of specified 
eontingencies] . . ‘then’ I di- 
rect my said trustees, ... . to pay 
au ive [certain moneys], unto the 
person or persons that shall ‘then’ be 
considered as my next of kin”). 


54. National Sewing Mach. Co. v. 
Wilcox, etc., Sewing Mach. Co., 74 F. 
557, 559, 20 C.C.A. 654. 


55. National Sewing Mach. Co. v. 
Wilcox, etc., Sewing Mach. Co., supra. 
See Harris v. Smith, 16 Ga. 545, 557. 


56. Bischoff v. Atlantic Realty 
Corporation, 78 S.E. 988, 95 S.C.) 2:06; 
283 [quot Mangum v. Piester, 16 S.C. 
316, 329]. 

57. National Sewing Mach. Co. v. 
Wilcox, etc., Sewing Mach. Co., 74 F. 
557, 560, 20 C.C.A. 654; Tate v. Tate, 
128 S.E. 393, 395, 160 Ga. 449; Moore 
v. Cook, 113 S.H. 526, 153 Ga. 840, 


[a] 


842; Western & A. R. Co. v. Smith, 
88 S.E. 985, 145 Ga. 276, 281; Wilcher 
v. Walker, 87 'S.E. 671, 674, 144 Ga. 
526; Gibson v. Hardaway, 68 Ga. 370, 
378; Dudley v. Porter, 16 Ga. 613, 
617 [quot Evans vy. Edenfield, (Ga.) 
154 S.B. 257, 259; Roberts v. Wadley, 
118 S.H. 664, 665, 156 Ga. 35]; Harris 
v. Smith, 16 Ga. 545, 557; Kleinhans 
v. Kleinhans, 97 N.E. 1077, 253 Ill. 620, 
623; Union Safe Deposit & Trust Co. 
v. Wooster, 130 A. 4338, 434, 125 Me. 22; 
Hall v. Priest, 6 Gray (Mass.) 18, 24 
[quot Shear v. Healy, 203 N.Y.S. 387, 
388, 208 App.Div. 269]; Morys_ v. 
Morys, (Neb.) 242 N.W. 420, 421; 
State v. Klasner, 145 P. 679, 19 N.M. 
474, 477, Ann.Cas.1917D 824; Staples 
v. Mead, 137 N.Y.S. 847, 850, 152 App. 
Div. 745; In re Dailey, 111 A. 922, 
268 Pa. 379; 381; In re Patrick’s Es- 
tate, 81 A. 815, 816, 233 Pa. 33, Ann. 
Cas.1913B 320; Wood v. Schoen, 66 A. 
79, 216 Pa. 425, 430; Coggin’s Appeal, 


16 A. 579, 124 Pa. 10, 31,10 Am.S.R. 
565; Thran v. Herzog, 12 Pa.Super. 
551, 559; Cresson’s Estate, 8 Phila. 


207, 208 [aff 76 Pa. 19]; Beauclerk v. 
Dormer, 2 Atk. 308, 311, 26 Reprint 
588; Wharton v. Barker, 4 Kay&J. 
483. 501, 70 Reprint 202. See Cates 
v. McNeil, 147 P. 944, 169 Cal. 697, 703 
(‘may be used as an adverb of time’’); 
Himmel v. Himmel, 128 N.E. 641, 644, 
294 Ill. 557, 18 A.L.R. 608; People v. 
Campy 122) N.He 43, 286 Ill. 611; 518; 
Longfellow v. Scammon, 21 Me. 108, 
110; Seidel’s Estate, 10 Pa.Dist.&Co. 
109; Stanley v. Lennard, 1 Eden 87, 
95, 28 Reprint 617 [quot Anderson v. 
United Realty Co., 86 N.H. 644, 79 
OhioSt. 23, 47 (‘sometimes an adverb 
of time’’)]. 


[a] Grammatical sense.—‘“ ‘Then’ 
in the grammatical sense, is an ad- 
verb of time.” Beauclerk v. Dormer, 
2 Atk. 308, 311, 26 Reprint 588 [quot 
Harris v. Smith, 16 Ga. 545, 557, and 
eit "Tate v. Tate, 128 S:E. 893, 395, 
160 Ga. 449; Hall v. Priest, 6 Gray 
(Mass.) 18, 24 (quot Shear v. Healy, 
203 N.Y.S. 387, 388, 208 App.Div. 269 


in its strictly grammatical 
sense”])]. 
{b] Not generally in devises.— 


“The word has been held in certain 
cases to be an adverb of time as used 
in connection with the devise of prop- 
erty; but this is not the general rule.” 
Himmel v. Himmel, 128 N.E. 641, 644, 
294 Ill. 557, 18 A.L.R. 608 [cit People 


v. Camp, 122 N.E. 48, 286 Ill. 511, 
518]. 
58. Stead v. Poyer, 1 C.B. 782, 786, 


50 E.C.L. 782, 135 Reprint 751. See 
Bruns v. Capstick, 62 Mo.App. 57, 59 
(“the word ‘then’ having the double 
meaning givens by lexicographers”) ; 
Cresson’s Appeal, 76 Pa. 19, 25 [aff 
8 Phila. 207 (‘‘the expression ‘then’ 
being obscure in reference) ]. 


[a] Ags used in plea to count for 
goods sold and delivered alleging de- 
livery of goods to a named person at 
request of plaintiff, and that it was 
“‘then,’ to wit, on the day and year 
aforesaid, and before the commence- 
ment of the suit, in consideration 
thereof, agreed,” etc., the term held 
ambiguous and capable of being con- 
strued as meaning ‘at the same 
time;” but also satisfied ‘‘by proof of 
a subsequent agreement.” Stead vy. 
Poyer, 1.C.B. 782, 783, 786, 50 E.C.L. 
782, 1385 Reprint 751. 


[b] In will.—Construing a resid- 


[62 C.J.] 891 


[§ 2] B. As Adverb. As an adverb®* of time,57 
the word is said to be an ambiguous term.®8 
particular connections the word has been employed 
as meaning after;°® afterwards;® at another,*! at 
a subsequent,°? at that,®* or employed as meaning at 


In 


uary clause in favor of “my children 
who shall then be living,” the court, 
in holding the phrase referred to the 
time of testator’s death, said: ‘The 
word ‘then’ in the clause refers to no 
distinct time by grammatical con- 
struction or manifest intention. Its 
reference is to be discovered rather 
by the subject of the item and the 
intention drawn from the whole will.” 
Cresson’s Appeal, 76 Pa. 19, 24 [aff 8 
Phila. 207]. 


59. Gooderham v. Garden, 12 U.C. 
Q.B, (Ont. 5205522; 


[a] “After” equivalent.—In aver- 
ring the payee’s endorsement of a 
note, “that [payee company] .. . 
‘then’ endorsed it is equivalent to say- 
ing that ‘after’ the note was made 
they endorsed it.” Gooderham v. Gar- 
den, .12°U:C.Q.B. GOnt.):) 521, 522. 

“After” 2 C.J. p 395. 

60. Webster D. [quot Munger v. 
Brotherhood of American Yeoman, 
154 N.W. 879, 176 Iowa 291, 294]; 
Worcester D. [quot Bruns v. Capstick, 
62 Mo.App. 57, 59]; Ventress v. Clay- 


ton, 51° So. %63, 165 Ala. 349, “352; 
Hammond v. Ridgely, 5 Harr.&J. 
(Md.) 245, 260, 9 Am.D. 522. See 


Hall v. Wright, 120 P. 429, 431, 17 
Cal.App. 502. 


[a] “Afterward” equivalent.— 
Construing a deed granting certain 
land ‘‘for the natural life of the said 
party of the second part, and then to 
the heirs of her body begotten for- 
ever,” the court said: ‘The language 
would be exactly equivalent if it were 
‘for the natural life of the said party 
of the second part and “afterward” to 
the heirs of her body begotten for- 
ever.’ Hall v. Wright, 120=P., 429; 
431, 17 Cal.App. 502. 


“afterward or afterwards” 
p 399. 

61. Webster D. [quot Munger v. 
Brotherhood of American Yeoman, 154 
N.W. 879, 176 Iowa 291, 294]; Ven- 
Bhar Re Clayton, 51 So. 763, 165 Ala. 


62. Stead v. Poyer, 1 C.B. 782, 786, 
50 E.C.L. 782, 135 Reprint 751. See 
Derryberry v. State Board of Election 
mee 266 S.W. 102, 150 Tenn. 525, 


[a] Similarly expressed.—“Has 
the meaning of ‘subsequent in time.’ ” 
Derryberry v. State Board of Elec- 
tion Com’rs, 266 S.W. 102, 150 Tenn. 
525, 586 [cit Cye]. i 


“Subsequent” 60 C.J. p 974. 


63.. Webster D. [quot Munger v. 
Brotherhood of American Yeoman, 
154 N.W. 879, 176 Iowa 291, 294; Be- 
dell v. Richardson Lubricating Co., 
211 S.W. 104, 201 Mo.App. 251, 256]; 
Worcester D. [quot Bruns vy. Capstick, 
62 Mo.App. 57, 59]; Campbell v. Fet- 
ty, 271 F. 671, 673; National Sewing 
Mach. Co. v. Wilcox, ete, Sewing 
Mach. Co., 74 F-. 557, 559; 20 ©.CSA. 
654; Roberts v. Wadley, 118 S.B. 664, 
665, 156 Ga. 35 [quot Dudley v. Porter, 
16 Ga. 613, 617]; Harris v. Smith, 16 
Ga. 545,,557; Kleinhans v. Kleinhans, 
97 N.H. 1077, 253 Ill. 620, 623; Nelson 
v. Nelson, (Ind.) 72 N.H. 482, 485; 
Hammond vy. Ridgely, 5 Harr.&J. 
(Md.) 245, 260, 9 Am.D. 522; “State v. 
Klasner, 145 P. 679, 19 N.M. 474, 477, 
Ann.Cas.1917D 824; Wood v. Schoen, 
66 A. 79, 216 Pa. 425, 480; Bischoff v. 


2 C.J. 


892 [62 C.J.] 


the same,** time; immediately,®® or soon,®* after- 
wards; later;*7 soon;%* still;*® thereafter.”° 


Atlantic Realty Corporation, 78 S.E. 
988, 95 S.C. 276, 8383 [quot Mangum 
v. Piester, 16 S.C. 316, 329]; Derry- 
berry v. State Board of Election 
Com’rs, 266 S.W. 102, 150 Tenn. 525, 
536 [quot Cyc]; Underhill v. Roden, 
2 Ch.D. 494, 498. See Gibson v. Hard- 
away, 68 Ga. 370, 378 (“at the time’’). 


[a] “At that time” equivalent.— 
Campbell v. Fetty, 271 F. 671, 673. 


[b] “At that time” held inter- 
chanugeable.—Bedell vy. Richardson 
Lubricating Co., 211 S.W. 104, 201 Mo. 
App. 251, 256. 


[ce] “At that time” synonymous.— 
Harris v. Smith, 16 Ga. 545, 557 [cit 
2 Jarman Wills 446]. 


{d] “At that time” and not “there- 
after.’—Where defendant, on a sale 
of stock to plaintiff, made an offer 
that, ‘should you carry this stock for 
twenty-four months and then desire 
to dispose of it I will take it off your 
hands,” the court said: “The word 
‘then’ does not mean ‘thereafter,’ 
era but is equivalent to the ex- 
pression, ‘at that time.’’”” Campbell v. 
Fetty, 271 F. 671, 673. 


64. Stead v. Poyer, 1 C.B. 782, 786, 
50 B.C.L. 782, 135 Reprint 751 [quot 
Cleal v. Elliott, 1 U.C.C.P. (Ont.) 252, 
260]. 


“Same time” 56 C.J. p 123 text and 
note 28. 


65. Webster D. [quot Munger v. 
Brotherhood of American Yeoman, 
154 N.W. 879, 176 Iowa 291, 294]; 
Dudley v. Porter, 16-Ga. 613, 617 [quot 
Evans v. Edenfield, (Ga.) 154 S.E. 
257, 259; Roberts v. Wadley, 118 S.E. 
664, 665, 156 Ga. 35]; Hammond v. 
Ridgely, 5 Harr.&J. (Md.) 245, 260, 9 
Amps 520° Cleal vy. Hlliett, fy U-C:C:Ps 
(Ont.) 252, 260 [quot Stead v. Poyer, 
1 C.B. 782, 786, 50 H.C.L. 782, 135 Re- 
print 751]. See Schmittdiel v. Moore, 
60 N.W. 279, 101 Mich. 590, 596. 


[a] In chattel mortgage whereby 
“the mortgagee is authorized to take 
possession, and ‘then’ dispose of the 
Same by sale, etc. *. . . this clear- 
ly gives the right to sell at once.” 
Schmittdiel v. Moore, 60 N.W. 279, 101 
Mich. 590, 596. 

[b] In surveys.—‘“And such is its 
meaning in all surveys; that is, as 
soon as the surveyor came to the 
termination of one line he commenced 
running the next.” Hammond v. 
Ridgely, 5 Harr.&J. (Md.) 245, 260, 
9 Am.D. 522. 


“Immediately” 31 C.J. p 247. 


66. Worcester D. [auot Brung v. 
Capstick, 62 Mo.App. 57, 59]. 

“Soon” 58 C.J. p 809. 

67. Webster D. [quot Munger v. 
Brotherhood of American Yeoman, 
154 N.W. 879. 176 Iowa. 291, 2941; 
Ventress v. Clayton, 51 So. 768, 165 
Ala. 349, 352. 


“Tater” 36 C.J. p 956. 


68. Webster D. [quot Munger y. 
Brotherhood of American Yeoman, 
154 N.W. 879, 176 Iowa 291, 294]. 


69. In re Mahlstet, 250 N.Y.S. 628, 
640, 140 Misc. 245. 

“Still” equivalent see Still § 1. 

70. Gooderham v. Garden, 12 U.C. 
Q.B. (Ont.) 521, 522. 

[a] “Thereafter” equivalent.—In 
construing an averment in a pleading 


that payee company “‘then” endorsed 
“the note sued on, the court said: 


THEN 


Ac- 
“«“Then’ is’ constantly used in that 
sense, . . . as if in this ease the 
word ‘thereafter’ has been used.” 


Gooderham v. Garden, 12 U.C.Q.B. 


(Ont.) 521, 522. 
“Thereafter” post. 


71. Mangum v. Piester, 16 S.C. 316, 
329 [quot Bischoff v. Atlantic Realty 
Corporation, 78 S.B. 988, 95 S.C. 276, 
833]. See Westbrooke v. Romeyn, 29 
F.Cas.No. 17,428, Baldw. 196; Cates 
v. McNeil, 147 P. 944, 169 Cal. 697, 
703; Hall v. Wright, 120 P. 429, 431, 
17 Cal.App. 502; Williams v. Taylor, 
(Mass.) 177 N.E. 5538, 556; Brown v. 
Spring, 135 N.E. 701, 241 Mass. 565, 
568: Hall v. Farmer, 118 N.E. 351, 
229 Mass. 103, 104; Dove v. Torr, 128 
Mass. 38, 40; Galbraith v. Whitaker, 
138 N.W. 772, 119 Minn. 447, 451, 43 
L.R.A.N.S. 427; Feller v. Lee, 124 S. 
W. 1129, 225 Mo. 319, 333; McNutt v. 
Mutual Ben. Life Ins. Co., 79 S.W. 703, 
181 Mo. 94, 99; Morys v. Morys, 
(Neb.) 242 N.W. 420, 421; Carley v. 
Liberty Hat Mfg. Co., 79 A. 447, 81 
N.J.Law. 502, 504, 33: U.R.A.N.S. 545; 
State v. Archer, (N.M.) 255 P. 396, 
299: State v.:Klasner, 145 P. 679; 19 
N.M. 474, 477, Amnn.Cas.1917D 824 
(“referring to the time _ stated’’); 
Langley v. Westchester Trust Co., 73 
N.E. 44, 180 N.Y. 326, 333; Staples v. 
Mead, 137.N.Y.S. 847, 850, 152 App. 
Div. 745; Utah Nat. Bank v. Jones, 
96 N.Y.S. 338, 339, 109 App.Div. 526; 
Schenck v. Irwin, 15 N.Y.S. 55, 56, 60 
Hun 361, 24°.N.Y.Civ.Proc. 96; Trio 
Waist Co. v. The Larkin Co., 28 Pa. 
Dist. 947, 949; Graham v. Citizens’ 
Nat. Bank of Hillsboro, (Tex.) 258 S. 


W. 1103, 1104; Griffiths v. Eccles 
Provident Industrial Co-op. Soe., 
LOT Sob KeBar2 Lose 82. 2S3ct win: tthe 


Goods of Baxter, [1903] P. 12, 14; 
Wharton v. Barker, 4 Kay&J. 483, 501, 
70 Reprint 202; Mays v. Carroll, 14 
Ont. 699, 705; Goldsborough v. Lar- 
combe, 5 Austr.C.L.R. 263, 268 (“The 
word ‘then’ refers to some time”). 


[a] Already fixed time.—‘“It has 
no power in itself to fix a time. It 
simply refers to a time already 
fixed.” Mangum v. Piester, 16 S.C. 
316, 329 [quot Bischoff v. Atlantic 
Realty Corporation, 78 S.E. 988, 95 S. 
CH2t6. 2830. 


(b]. As fixing time limit.—‘“The 
word ‘then’ may be used as'an adverb 
of time and in a chronological sense 
fix a time limit.” Cates vy. McNeil, 
147 P. 944, 169 Cal. 697, 703. 


[c]) In deed.—(1) Under a deed 
to a mother for life, “then to the heirs 
of her body forever,”’ the heirs held to 
take a future contingent, and not a 
vested, interest, the court saying: 
“The word ‘then’ clearly refers to the 
time of the expiration of the life es- 
tate.” Hall v. Wright, 120 P. 429, 431, 
17 Cal.App. 502. (2) Where settlor 
deeded property to trustees on three 
trusts, first to pay the income to him 
during his life, second, to divide on 
his death among his children, if he 
should leave any, and, third, if he 
should leave no issue, then to dis- 
tribute among those who would take 
his real and personal property if he 
had ‘then’ died intestate, the court 


said: “Manifestly the word ‘then’ 
. « +» must refer to the time of the 
settlor’s death. It is not used 
here to state a consequence 


of an event, but to fix a time for as- 
certainment of the persons to enjoy 
the benefactions.” Hall v. Farmer 
118 N.B. 351, 352, 229 Mass. 103, 104,’ 


{d] In deed of trust.—(1) As 


cordingly it may be employed as referring to a time 
specified either past or future,’! or as relating to an 


used in a deed of trust stipulating 
that, in case of the absence from the 
county of the trustee, another person 
should become his successor, and in 
the absence of the trustee and his 
“then the then sheriff of 


successor 
said county, . << .. may sell,” etc., 
“the word ‘then,’ . . plainly had 


reference to whomsoever is sheriff at 
the time [of the default].””.» McNutt v. 
Mutual Ben. Life Ins. Co., 79 S.W. 703, 
704, 181 Mo. 94, 102. (2) Where a 
deed of trust conveyed the property 


‘to the “sheriff of W. county,” in trust, 


etc., to hold the same to such grantee 
and to his successor or successors in 
trust, and to his or their assigns for- 
ever, and further provided that if the 
grantor made default in certain condi- 
tions, at the option of the holder, the 
“then” acting sheriff of W. county, 
might sell the property, etc., the court 
said: ‘The deed means that the ‘then’ 
sheriff had power to act, and ‘then’ 
refers to the time a foreclosure was 
demanded by the holder of the in- 
debtedness.” Feller v. Lee, 124 S.W. 
1129, 225 Mo. 819; 333. 


[e] In indictment.—In construing 
an indictment of accessory before 
fact in murder, alleging that parties 
“then” procured and induced person 
to commit murder, the court said: 
“In a case like this, where time is 
not an issuable fact, ‘then’ means at 
any time within statute of limita- 
tions.” State v. Archer. (N.M.) 255 P. 
pee 399 [cit 1 Bishop New Cr.Proc. § 


{[f] In lease.—Where a _ six-year 
lease was divided in‘to two three-year 
terms; and _ specified rental was. 
agreed upon for the first three-year 
term and provision for the second 
term as to be “at the then renting 
rate,’ the court said: “The word 
‘then’ refers to the date of the expira- 
tion of the first term of three years.” 
Trio Waist Co. v. The Larkin Co., 28 
Pa.Dist. 947, 949. 


[g] In reference to remainders the 
term held to relate to the time of en- 
joyment or of taking effect in posses- 
sion but not to the time of the vesting 
of the estate. Farnam v. Farnam, 2 
A. 325, 5 A. 682, 53 Conn. 261, 286; 
Newberry v. Hinman, 49 Conn. 130, 
132; Williams v. Williams. 16 S.W. 
361, 91 Ky. 547, 555, 13 Ky.L. 293: 
Williamson v. Williamson, 18 B.Mon. 
(Ky.) 329, 375; Middleton v. Middle- 
ton, 43 S.W. 677, 19 Ky.L. 1232; Dove 
v. Torr, 128 Mass. 38, 40; Gray v. 
Bridgeforth, 33 Miss. 312, 335: Roosa 
v. Harrington, 64 N.E. 1, 171 N.Y. 341, 
853; Connelly v. O’Brien, 60 N.E. 20, 
166 N.Y. 406, 408; Hersee v. Simpson, 
48 N.E. 890, 154 N.Y. 496, 500; Haug 
v. Schumacher, 64 N.Y.S. 310, 50 App. 
Div. 562, 566; Canfield v. Fallon, 57 


N.Y.S. 149, 43 App.Div. 561, 568, 26 
Misc. 345; In re Valentine, 13 N.Y.S. 
444, 445; Moore v. Lyons, 25 Wend. 


(N.Y.) 119, 144; Loving v. Hunter, 8 
Yerg. (Tenn.) 4, 31; Dansen v. Hawes, 
Ambl. 276, 27 Reprint 185; Hether- 
ington v. Oakman, 2 Y.&Coll. 299, 21 
Eng.Ch. 299, 63 Reprint 131; Reeves 
v. Brymer, 4 Ves.Jr. 693, 698, 31 Re- 
print 358. 


{h]_ In statutes.—(1) As used in 
Code Civ. Proc. § 390, providing that, 
where a cause of action which does 
not involve real property within the 
state accrues against a person who is 
not “then” a resident of the state, an 
action cannot be brought thereon in 
the state after the expiration of the 
time limited by the law of his resi- 
dence for bringing a like action, etc., 


For later cases, developments and changes in the law see Annotations, same title and Section number, 


express antecedent,*? usually to some antecedent pe- 
riod or event;** and, although sometimes it indicates 
an order‘? of sequence,’® or succession of events,7® it 
does not always imply consecutiveness.77 


_Phr “Be not then living,”’?’ “if he had then 
died intestate,”"® “persons that shall ‘then’ be con- 


Phrases: 


“The word ‘then’ in the first phrase 
obviously refers to the point of time 
referred to immediately before this 
phrase in the section, namely, the 
time when the cause of action ac- 
erued.” Utah Nat. Bank v. Jones, 
96 N.Y.S. 338, 339, 109 App.Div. 526. 
(2) Construing Rev. St. art 5694, as 
amended in 1913 (. [19138] e 128 
[Vernon Sayles Ann, Civ. St. (1914) 
art 5694]), requiring an action upon a 
vendor’s lien note to be brought with- 
in four years after maturity, and pro- 
viding that, “if several obligations 
are secured by said deed of convey- 
ance, the same may be enforced at 
any time prior to four years after the 
note or obligation last maturing has 
matured and may be enforced as to 
all notes not then barred by the four 
years’ statute of limitations,’’ the 
court said: “The proper construction 
to be placed on the word ‘then’ as used 
in said statute refers to the time 
when suit is filed.” Graham v. Citi- 
zens’ Nat. Bank of Hillsboro, (Tex.) 
258 S.W. 11038, 1104. (3) In Bankr. 
Act, § 60 subds “a,” “b,’” as amended 
by Act June 25, 1910, c 412 § 11, subds 
“a,” “b,’? 36 St. $42, providing that if 
at the time of transfer by an in- 
‘solvent debtor or entry of judgment 
against him, the judgment or transfer 
“then” operates as a preference, and 
the person receiving it shall then have 
reasonable cause to believe that it 
would effect a preference, ete., ‘‘the 
word ‘then’ apparently refers to the 
time the judgment was entered.” 
Galbraith v. Whitaker, 138 N.W. 772, 
774, 119 Minn. 447, 451, 43 L.R.A.N.S. 
427. (4) In construing Act March 5, 
1874 (Pub. L. p 27; 2 Gen. St. [1895] 
p 1923 § 35), which provides that, 
when a building ‘fon leased premises 
shall be injured by fire without the 
fault of the lessee, the landlord shall 
repair the same as speedily as possi- 
ble, or in default thereof, the rent 
shall cease until such time as such 
building or buildings shall be put in 
complete repair; and in case of the 
total destruction of such building, 
. . . the rent shall be paid up to 
the time of such destruction, and 
then and from thenceforth shall 
cease . [unless the _ parties 
have otherwise stipulated in their 
lease],” the court said: ‘‘The lan- 
guage expressly provides that the 
lease shall terminate, and the word 
‘then’ in the clause, ‘and then and 
from thenceforth,’ refers to the time 
of destruction.” Carley v. Liberty 
Hat Mfg. Co., 79 A. 447, 448, 81 N.J. 
Law 502, 504, 33 L.R.A.N.S. 545. (5) 
In statute governing supplementary 
proceedings, and providing that if the 
judgment debtor is then a resident of 
the state, the execution, to support 
the proceedings, must have been is- 
sued to the sheriff of the county 
where he resides, “The word ‘then,’ 
Cnehe evidently refers to the ‘time 
of the commencement of the special 
proceeding,’ . . and the use of 
the present tense of the verbs in the 
phrases fis then oa, resident 
and ‘where he resides,’ plainly, shows 
that the reference throughout is to 
the present residence, etc., of the 
judgment debtor at the time the ap- 
plication for the order is _ made. 
Schenck v. Irwin, 15 N.Y.S. 55, 56, 60 
Hun (N.Y.) 361, 21 N.Y.Civ.Proc. 96. 
(6) In construing Industrial and 
Provident Societies Act (1893) § 25 
subs 1 providing that ‘a member 


THEN 


Stock as Hi) of. 


ea MaMa Yue vate ey eH OMANAtS abit 
any) DELSON= 0 LO =.) i) whom 
his property in the society . . 


shall be transferred at his decease, 
provided the amount credited to him 
- +» . does not ‘then’ exceed [named 
sum],’ the court said: “Under that 
ACt, ca vmMenmer.. | oo sh may, awa 
nominate a person . to whom his 
interest in the society is to go after 
his death, provided the amount credit- 
ed to him. - does not then—that 
is, at the time he executes the nomi- 
nation,—exceed one hundred pounds 
sterling.” In the Goods of Baxter, 
[1903] P. 12, 14 [auot Griffiths v. Ec- 
cles Provident Industrial Co-op. Soc., 
[1911] 2 K.B. 275, 282). (?) And-fur- 
ther discussing the provision, it was 
said: “It is impossible to treat the 
word ‘then’ as referring to the nomi- 
nator’s decease.” Griffiths v. Eccles 


Provident Industrial Co-op. Soc., 
[1911] 2 K.B. 275, 288. 
[i] In wills —(1) “Adverbs of 


time, such as ‘upon,’ ‘then,’ ‘from and 
after,’ etc., in the devise or bequest 
of a remainder limited upon a life es- 
tate, are construed to relate merely 
to the time of enjoyment of the es- 
tate, and not to the time of its vest- 
ing in interest.” Staples v. Mead, 137 
N.Y.S. 847, 850, 152 App.Div. 745. (2) 
Construing a will giving property to 
trustees, in trust for a daughter of 
the testator during her life, and on 
the further trust at her death to dis- 
tribute the fund among her children 
or descendants, and, if she left none, 
“then” to pay over and distribute it 
among the testator’s heirs, the court 
said: “The word ‘then’ as used relates 
to the time of payment, and does not 
limit the persons who are to take as 
heirs.” Brown vy. Spring, 185 N.E. 
701, 241 Mass. 565, 568. (3) “Ina gift 
to ‘next of kin’ without referring to 
their claiming as under an intestacy, 
the word ‘then’ occurs as an adverb 
of time, referring to the death of the 
tenant for life or other event fixed as 
the period of distribution.” Wharton 
v. Barker, 4 Kay & J. 483, 501, 70 Re- 
print 202 [quot Mays v. Carroll, 14 
Ont. 699, 705]. (4) In construing a 
residuary clause which provided: 
“After my executrix and executors 
have paid my just debts and set aside 
the aforesaid sum . . . then it is 
my will and I give and bequeath to 
my said executrix and executors all 
the rest, residue and remainder of my 
estate real and personal, in trust, 
however, and for the uses and purpos- 
es following,” etc. the court said: 
“The provision of his will creating a 
residuary estate is deemed to speak 
as of the date of his death, and in- 
cluded all property that had not 
therein been effectually devised or be- 
queathed to others, including the leg- 
acy; . . which had, lapsed.; The 
words ‘after’ and ‘then’ are consider- 
ed to be words of description, rather 
than of exclusion and _ limitation.” 
Langley v. Westchester Trust Co., 73 
N.E. 44, 46, 180 N.Y. 326, 333. (5) 
In construing trust clause providing 
that upon the death of each beneficia- 
ry, “the principal share, the income 
of which was paid to him . .. . 
during lifetime, shall be 
paid over to the parties who shall 
then be entitled to receive the same 
according to, vs /: 2... .my. father's 
will,” the court said: “The word ‘then’ 
is here inserted . by way of 
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sidered the next of kin,”8° “shall ‘then’ have reason- 
able cause to believe that the enforcement . . . 
would effect a preference,”®! “should you carry the 
and then desire to dispose of it,”*? 
“then acting sheriff,”*? “then actually dead,’’s* “then 
after said amounts are paid,’®> “then and from 


defining the time when they shall 
come into the enjoyment of that 
which is devised to them.” Williams 
v. Taylor, (Mass.) 177 N.E. 553, 556 
[quot Dove vy. Torr, 128 Mass. 38, 40]. 
(6) In the same connection, the court 
said: “Che word \then! =. 2) eas 
not used to fix a time for determin- 
ing a class, but was used to fix a time 
for payment.” Williams v. Taylor, 
supra. (7) Where testator devised 
land to son in consideration of son’s 
taking care of his parents until their 
deaths ‘and then said place to belon 

to him” the court said: “The wor 

‘then’ is intended as an adverb of 
time signifying when the enjoyment 
of the vested estate in remainder is 
in appellant, and is not used as con- 
junction signifying a condition upon 
which the estate is to vest.” Morys 
v. Morys, (Neb.) 242 N.W. 420, 421. 


72. Longfellow v. Scammon, 21 
Mes 108; 110: 


[a] Express rather than implied 
antecedent.—‘“‘When this term is used 
in reference to ‘time,’ it properly re- 
lates to some antecedent ‘expressed,’ 
rather than to one ‘implied.’” Long- 
fellow v. Scammon, 21 Me. 108, 110. 


73. Cresson’s Estate, 8 Phila. 207, 
208 [aff 76 Pa. 19]. 


74. See cases infra notes 75, 76. 


75. Williams’ v. Taylor, (Mass.) 
177%, NH: 553,556; Porter v. Howe; 
54 N.E. 255. 173 Mass. 521, 528; Con- 
nelly y. O’Brien, 58 N.Y.S. 45, 46, 40 
App.Div. 574. 


[a] “Ordinarily denote[s] noth- 
ing more than an order of sequence.” 
Williams v. Taylor, (Mass.) 177 N.E. 
553, 556 [cit Porter v. Howe, 54 N.E. 
255, 173 Mass. 521,. 528]. 


76. Barker v. Southerland, 6 Dem. 
Surr. (N.Y.) 220, 224 [cit.Cresson’s 
Hstate, 8 Phila. 207, 208 (aff 76 Pa. 
19, 21)]; Gooderham v. Garden, 12 
U.C.Q.B. (Ont:) 521, 522 (“marking 
a succession of events’). See Cleal 
v. Elliott, 1 U.C.C.P. (Ont.) 252, 261 
(‘may be introduced merely to mark 
the progress of events’). 


77. Ventress vy. Clayton, 51 So. 763, 
165 Ala. 349, 352. ; 


{a] “Reference to the standard 
lexicons shows that ‘then’ does not 
always imply consecutiveness.” Ven- 
tress ap Clayton, 51 So. 768, 165 Ala. 
349, 352. 


73. First Nat. Bank v. Somers, 137 
A. 737, 106 Conn. 267, 275. 


79. Hall v. Farmer, 118 N.E. 351, 
229 Mass. 103, 104. 


80. Wharton v. Barker, 4 Kay & 
J. 483, 501, 70 Reprint 202. 


81. Galbraith v. Whitaker, 138 N. 
W. 772, 119 Minn. 447, 451, 43 L.R.A. 
N.S. 427. 


82. Campbell v. Fetty, 271 F. 671, 
673 (‘“then” held not to mean “there- 
after’’). 


83. Feller v. Lee, 124 
225 Mo. 319, 334. 

84. In Re Cooper, 86 L.J.Ch. 507, 
509. 

85. Nelson v. Nelson, (Ind.) 72 N. 
BE. 482, 485. 


S.W. 1129, 
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thenceforth,”®* “then and there,”’’’ “then and there. 
also filed,”** “then and there and theretofore,”*® 
“then a resident,’®® “then, at any time after, 
“then be entitled,”®? “then be entitled to receive,”®* 
“then be entitled to take,”°* “then being,”®® “then 
be living,”®* “then be unmarried,’”®’ “then control,”®® 
“then delegates shall be chosen,”®® “ ‘then’ dispose 
of,” “then due,”? “ ‘then’ endorsed it,’”’* “then exist- 
ing,’ “then in being,”’® “then in force,”® “ ‘then’ in 


THEN 


91 


office,”? “then, in that case,”* “then in that event,’””® 


86. Carley v. Liberty Hat Mfg. Co., 
79 A. 447, 81 N.J.Law 502, 504, 33 L. 
R.A.N.S. 545. 


87. Vogrin v. American Steel & 
Wire Co., 105 N.E. 332,'263 Ill. 474, 
Gun Wightman v. Carlisle, 14 Vt. 296, 


[a] As time and place past speci- 
fied.—In an employee’s action for per- 
sonal injuries, where declaration al- 
leged that “plaintiff . . . was in 
the employ of the defendant as an 
Oiler, and that as such oiler ‘in the 
discharge of his duty he was then and 
there’ required to pass through the 
buildings, etc.,’’ the court, in holding 
that the declaration sufficiently al- 
leged that plaintiff was in the dis- 
charge of his duties at the time and 
place of his injury, said: ‘“‘The words 
‘then and there’ refer to the time and 
place last specified, unless some 
phrase is used in connection there- 
with which shows that a different ref- 
erence was. intended.” Vogrin v. 
American Steel & Wire Co., 105 N.E. 
332, 263 Ill. 474, 477. 


[b] Construed in pleading as al- 
leging “the acts and undertakings of 
the parties to have been concurrent 
or simultaneous.” Wightman vy. Car- 
lisle, 14 Vt. 296, 299. 


Construed in indictments see In- 
dictments and Informations §§ 221— 
225 (in general); Homicide §§ 298, 
299; Intoxicating -Liquors § 432 note 
10 [g]. See also Larceny §§ 358 text 
and notes 75-76, 361 (attempt); Se- 
duction § 183 note 13 [c]. 


88. State v. Barnett, 65 N.E. 515, 
516, 159 Ind. 432. 


89. State v. Barnett, supra. 


90. Utah Nat. Bank vy. Jones, 96 N. 
Net oo mice LOO ADD: Div. | 5263 
Schenck y. Irwin, 15 N.Y.S. 55, 56, 60 
Hun 361, 21 N.Y.Civ.Proc. 96. 


91. Matter of Clark, 26 N.Y.S. 214, 
74 Hun 294, 296. 


[a] Phrase held not to affect lim- 
itations.—In construing the phrase in 
a statute, the court said: ‘The words 
Sen satovanye stimer-artery = ls) y ao it 
were not used as words extending the 
time within which landowners should 
commence their proceedings, but were 
rather words of permission, and are 
used in the sense of immediately, 
forthwith, or at once and are used for 
the purpose of indicating the earliest 
time at which they might begin their 
proceedings.” Matter of Clark, 26 N. 
Y.S. 214, 74 Hun 294, 296. 


92. Wood vy. Schoen, 66 A. 79, 216 
Pa. 425, 430. 


[a] In deed of trust, the phrase 
has been construed as meaning ‘the 
one in office at the date of the fore- 
closure.” Feller v. Lee, 124 S.W. 
1129, 225 Mo. 319, 334. 

93. Williams v. 
17% N.E. 558, 566. 

94. Dove v. Torr, 128 Mass. 28, 40. 


95. In re Bauernschmidt, 54 A. 637, 


Taylor, (Mass.) 


97 Md. 35, 55. 


96. Bigelow v. Clap, 43 N.E. 1037, 
166 Mass. 88, 91; Rose v. McHose, 26 
Mo. 590, 597; Hall v. Wiggin, 29 A. 
671, 67 N.H. 89, 91; Scott’s Estate, 37 
Pa.Super. 342, 345; Cresson’s Estate, 
8 Phila. 207, 208 [aff 76 Pa. 19, 24]. 
But see infra § 4 note 73 (where same 
phrase is said to express contingen- 
cy). 

97. Underhill vy. Roden, 
494, 498. 


98. In re Mahlstedt’s Will, 250 N. 
Y.S. 628, 640, 140 Misc. 245. 


[a] “Still control” equivalent.— 
In construing a conditional devise to 
corporation of its stock, provided tes- 
tator’s brothers ‘‘still control’ it, the 
court said: ‘The word ‘still’ means 
the same as ‘then.’ The words ‘still 
control’ must have the same construc- 
tion as the words ‘then control.’ ” 
In re Mahlstedt’s Will, 250 N.Y.S. 
628, 640, 140 Misc. 245. 


99. Derryberry v. State Board of 
Hlection Com’rs, 266 S.W. 102, 150 
Tenn, 525, 535. 


[a] As not meaning same time.— 
Const. art 11 § 8, providing that, when 
majority of all votes cast is in favor 
of constitutional convention, ‘then 
delegates shall be chosen,” the lan- 
guage “clearly forbids the election of 
delegates until after the question of 
a constitutional convention has been 
determined by a vote of the people.” 
Derryberry vy. State Board of Elec- 
tion Com’rs, 266 S.W. 102, 105, 150 
Tenn. 525, 535. 


1. Schmittdiel v. Moore, 60 N.W. 
279, 101 Mich. 590, 596. 


2. Moore vy. Terry, 
66 Ark. 393, 400. 


3. Gooderham y. 
Q.B. (Ont.) 521, 522. 


[a] Construed in pleading.—In 
action on a note, an averment that 
payee “ ‘then’ endorsed it, is equiva- 
lent to saying that ‘after’ the note 
was made, they endorsed it.” Gooder- 
bern v. Garden, 12 U.C.Q.B. (Ont.) 521, 


ga Rose v. McHose, 


2° 'Ch.D: 


50 S.W. 998, 


Garden, 12 U.C. 


26 Mo. 590, 


5. Ames v. Conry, 
N.E. 435, 437. 


6. State v. Scampini, 59 A. 201, 77 
VICE a ok Si 


7. Crook v. People, 
46. 


(ind.App.) 165 


106 Ill. 237, 


8. Roberts v. Wadley, 118 S.E. 664, 
666, 156 Ga. 35 [quot Moore v. Cook, 
113 S.E. 526, 158 Ga. 840, 843, and cit 
Curles v. Wade, 106 S.B. 1, 151 Ga. 
142, 143]; Harris v. Smith, 16 Ga. 
545, 556. But see infra § 4 note 83 
(where same phrase is construed in 
sense of contingency or event). 


9. Tate v. Tate, 128 S.E. 393, 395, 
160 Ga. 449; Mingus v. Wadley, 285 
S.W. 1084, 115 Tex. 551, 561. 


10. Hammond y. Ridgely, 5 Harr. 


“then surviving, 


“then into the woods,”!° “then last past,”*! “then liy- 
ing,”12 “then living heirs,”!* “then on hand,”** “then, 


on the happening of either event,”?® “then owned,”?® 
“then remaining,”!? “then said place will belong, 
18 “then surviving brothers and 
sisters,”2° “then surviving children,”?' “then take 
effect,”22 “then the royalty .|. . 
creased percentage],”’?*? “then to become the prop- 
erty of my children or their heirs,’”’?* “then to go to 


18 


shall be [in- 


&J. (Md.) 245, 259, 9 Am.D. 522. 


11. In re Santos, 230 N.Y.S. 395, 
405, 132 Misc. 670. 


12. Beardsley v. Fairchild, 87 A. 
T31,. 138; 87 Conn. 359; Wermond ry. 
Hyler, 115 A. 546, 121 Me. 54, 62; Wil- 
liams vy. Taylor, (Mass.) 177 N.E. 553, 
bot: Halliv Hall) 95 (NBER 8s) 209 
Mass. 350, 353; Jacobs v. Whitney, 
91 N.E. 1009, 1012, 205 Mass. 477, 482, 
18 Ann.Cas. 576; Clarke v. Fay, 91 N. 
E. 328, 329, 205 Mass. 228, 231, 27 I. 
R.A.N.S. 454; Proctor vy. Clark, 27 N. 
HB. 678, 154 Mass. 45, 47, 12 L.R.A. 
721; Rose v. McHose, 26 Mo. 590, 
595; Hendricks vy. Hendricks, 69 N. 
BE. 736, 738, 177 N.Y. 402; Van Deusen 
v. Van Deusen, 122 N.Y.S. 718, 719, 
138 App.Div. 357; In re Brown’s Ex’r, 
232 N.Y.S. 204, 211, 133 Misc. 519; 
In re Heath’s Estate, 133 A. 558, 559, 
286 Pa. 335; Scott’s Estate, 37 Pa. 
Super. 342, 345; Thran v. Herzog, 12 
Pa.Super. 551, 561; Mangum y. Pies- 
ter, 16 S.C. 316, 328; In re Stark’s 
Will, 134 N.W. 389, 395, 149 Wis. 631; 
Re Glendillen, 24 Ont.W.N. 385. But 
see infra § 4 note 86 (where same 
a ees is used to express contingen- 
cy). 

13. In re Layton, (Cal.App.) 6 P. 
(2d) 305. 


14. New York Pelton Floor Co. v. 
42 


pe wees 89 N.Y.S. 410, 43 Misc. a 
431. 

15. Roberts v. Wadley, 118 S.E. 
664, 666, 156 Ga. 35. 

16. Jones vy. Brown, 50 N.E. 648, 
649, 171 Mass. 318, 322. . 

17. Thompson y. Adams, 69 N.E. 


1, 3, 205 Ill. 552;.Hall v. Hall, 95 N.E. 
788, 789, 209 Mass. 350, 353; In re 
Dailey, 111 A. 922, 268 Pa. 379, 380. 


18. Morys v. Morys, (Neb.) 242 N. 
W. 420, 421. 


19. Davies v. Davies, 118 N.Y.S. 
872, 129 App.Div. 379, 383. 


20. Inderwick v. Tatchell, [1903] 
A.C. 120,.,124. 
21. Roberts v. Wadley, 118 S.E. 


664, 666, 156 Ga. 35. 


22. Smith v. Smith, 161 P. 495, 496, 
173 Cal. 725. 


23. National Sewing Mach. Co. v. 
Wilcox, ete., Sewing Mach. Co., 74 F. 
557, 559, 20 C.C.A. 654. 


24. Union Safe Deposit & Trust 
oe MS Wooster, 130 A. 433, 434, 125 
Me. . 


[a] Under testator’s will creating 
trust estate of personalty in favor of 
widow so long as she lived regardless 
of remarriage, ‘‘then to become the 
property of my children or their 
heirs,” trust estate held to go to 
testator’s children if living at wid- 
ow’s death, but if legatee should die 
in lifetime of widow, then property 
would go to heirs of such child, not- 
withstanding adverb of time, “then,” 
would ordinarily be construed to re- 
late merely to time of enjoyment of 
gift, in view of use of that word with 


For later cases, developments and changes in the law see Annotations, same title and section number, 


omy children,”25 “then to the heirs of her body,”2¢ 
_“ then’ to their children only,”?7 “‘then’ to wit, on 
the day and year aforesaid,’’?® and “who would then 


be entitled.’’2° 


[S$ 3] C. Used Adjectively. Used as an adjec- 
tive,?° “then” is defined as meaning acting at,®! or 
belonging to the time mentioned;?? existing.** 


“At the then renting rate,”** “my then 


Phrases: | 


disjunctive conjunction “or” and per- 
ceivable intent of testator. Union 
Safe Deposit & Trust Co. v. Wooster, 
130 A. 438, 4384, 125 Me. 22... , 


25. Union Safe Deposit & Trust 
Co. v. Wooster, supra. 


26. Hall v. Wright, 120 P. 429, 431, 
17 Cal.App. 502; Evans y. Edenfield, 
(Ga.) 154 S.E. 257, 259. 


27. Kleinhans y. Kleinhans, 97 N. 
EH. 1077, 253 Ill. 620, 623, 


[a] Phrase construed in will.— 
Where testator devised land to his 
widow for life, remainder to testa- 
tor’s son and daughter, ‘and in case 
of their death, then to their children, 
only, and if no children are left by 
them, then the survivor of my said 
children shall inherit the other’s 
[Share]” the court said: ‘The words 
‘in case of their death “then” to their 
children, only,’ mean that the remain- 
der to the grandchildren is contingent 
upon their surviving their parents. 
The word ‘then’ in this connection, is 
an adverb of time, and means ‘at that 
time.’” Kleinhans v. Kleinhans, 97 
Noes 1077, 1078, 258 Tl. 620, 623. 


28s. Stead v. Poyer, 1 C.B. 782, 783, 
50 E.C.L. 782, 1385 Reprint 751. 


29. Wood v. Schoen, 66 A. 79, 216 
Pa.- 425, 431. 


[a] “Who are entitled’ contrast- 
ed.—Wood v. Schoen, 66 A. 79, 216 Pa. 
425, 431. 


30. Lermond y. Hyler, 115 A. 546, 
121 Me. 54, 63. 


31. Webster New Int. D. [quot 
Munger v. Brotherhood of American 
Yeoman, 154 N.W. 879, 176 Iowa 291, 
294; Lermond v. Hyler, 115 A. 546, 
121 Me. 54, 63]. See Western & A. R. 
Co. v. Smith, 88 S.H. 983, 145 Ga. 276, 
281 [cit Morys v. Morys, (Neb.) 242 
N.W. 420, 421 (both cases giving this 
as adverbial meaning) ]. 


32. Webster New Int. D. [quot 
Munger v. Brotherhood of American 
Yeoman, 154 N.W. 879, 176 Iowa 291, 
294: Tuermond v..Hyler, 115 A. 546, 
121 Me. 54, 63]. See Western & A. 
R. Co. v. Smith, 88 S.H. 983, 145 Ga. 
276, 281 [cit Morys v. Morys, (Neb.) 
242 N.W. 420, 421 (both cases giving 
this as adverbial meaning) ]. ' 


33. Webster New Int. D. [quot 
Munger y. Brotherhood of American 
Yeoman, 154 N.W. 879, 176 Iowa 291, 
294; Snare ee a ek rg 

Me. 54, 63]. ee estern CR. 
ie v. Smith, 88 S.E. 983, 145 Ga, 276, 
281 [cit Morys v. Morys, (Neb.) 242 
N.W. 420, 421 (both cases giving this 
as adverbial meaning)]; Goldsbor- 
ough v. Larcombe, 5 Austr.C.L.R. 268, 
272 (“the words ‘then owner of the 
Jand’ mean the existing owner’). 


34. Trio Waist Co. v. The Larkin 
Co., 28 Pa.Dist. 947, 949. 


35. Lermond v. Hyler, 115 A. 546, 
121 Me. 54, 63. 

36. Lermond v. Hyler, 115 A. 546, 
421 Me. 54, 62; Proctor v. Clark, 27 
N.E. 673, 154 Mass. 45, 48, 12 L.R.A. 


THEN 
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heirs,”*> “then heirs,’?& “then owner,”37 “ ‘then’ 
stockholders,”** “then value,”?® “the then current 
of opinion,”*° “the then occupier or owner,”! “the 


‘then’ sheriff”4?2 and “to her then heirs.”43 


721. 


[a] Phrase construed.—In con- 
struing testamentary directions to 
trustees, reading: ‘Upon the decease 
of my said wife, then to pay and con- 
vey in fee all the trust property, as 
it then exists, to my said brother, 
Charles Henry Hancock, if then liv- 
ing, but if he is not then living, then 
to convey the same in fee to his then 
heirs at law, whereupon the trust 
shall end,” the brother having prede- 
ceased the widow, the court in deter- 
mining who were “his then heirs at 
law,” said: “The words mean those 
who would have been entitled if 
Charles Henry Hancock had died at 
the moment appointed for the convey- 
ance, that is, at the death of the tes- 
tator’s widow. i ene crt enis: CO 
Charles Henry Hancock’s ‘then heirs.’ 
The word ‘then’ takes the case out of 
the general rule . . and brings 
it within the exception. ete Or 
qualifying ‘heirs,’ as it does, it can 
only mean heirs ascertained as of that 
time.” Proctor v. Clark, 27 N.E. 673, 
154 Mass. 45, 48, 12 L.R.A. 721 [quot 
See v. Hyler, 115 A. 546, 121 Me. 
54, 62]. 


87. Goldsborough v. Larcombe, 5 
Austr.C.L.R. 268, 268, 372. 


fa] In Australian Babbit Act giv- 
ing the owner or occupier of land who 
builds rabhit-proof fence or rabbit 
proofs existing fence a right to de- 
mand contribution for the expense 
thereof from the ‘‘then owner of land 
outside,” upon giving him required 
notice, the “then owner” held to mean 
the existing owner at the time of the 
notice. Goldsborough y. Larcombe, 
5 Austr.C.L.R. 268, 268, 271. 


38. American Grocery Co. v. Pratt, 
55 N.Y.S. 467, 36 App.Div. 152, 154. 


39. Oldham, Ashton, and Hyde 
Electric Tramways, Lim. vy. Ashton 
Corporation, [1921] 3 K.B. 511, 523, 
526. 


40. Webster New Int. D. [quot 
Lermond vy. Hyler, 115 A. 546, 551, 121 
Me. 54, 63 (as illustration of adjective 
use of “then’’)]. 


41. Goldsborough v. Larcombe, 5 
Austr.C.L.R. 263, 271. 


42. Feller v. Lee, 124 S.W. 1129, 
225 Mo. 319, 333; McNutt v. Mutual 
Ben. Life Ins. Co., 79 S.W. 7038, 181 Mo. 
94, 99. 


43. Lermond y. Hyler, 115 A. 546, 
121 Me. 54, 63. 


44. Western & A. R. Co. v. Smith 
88 S.B. 983, 145 Ga. 276, 281; Morys 
v. Morys, (Neb.) 242 N.W. 420, 421; 
Wood v. Schoen, 66 A. 79, 216 Pa. 425, 
430; Buzby’s Appeal, 61 Pa. 111, 116 
[quot Thran v. Herzog, 12 Pa.Super. 
551, 558]; Seidel’s Estate, 10 Pa.Dist. 
&Co. 109. See Munger v. Brotherhood 
of American Yeoman, 154 N.W. 879, 
176 Iowa 291, 294 (‘as a conjunc- 
tive’); In re Bowen’s Estate, 28 Pa. 
Dist. 619, 621 (“used conjunctively’’). 

[a] Used conjunctively in bequest. 
—In construing a bequest in trust for 
named legatee, “at his death to go to 


[§ 4] D. In Other Senses. 
“then” is said to be a word of condition,*® and often 
used to indicate a contingency*® or event.*7 


As a conjunction,*4 


The 


his wife, if she marries to go to his 
children, if no children then to go to 
[named charities]” the court said: 
“The word ‘then’ is used conjunctive- 
ly as introductory to the bequest over 
after the death of the legatee for life, 
and does not indicate the testatrix’s 
intention that his [legatee’s] children 
living at the time of the marriage of 
ee [legatee’s widow] (should that 
event happen) are intended to take.” 
ae Bowen’s Estate, 28 Pa.Dist. 619, 


45. National Sewing Mach. Co. v. 
Wilcox, ete., Sewing Mach. Co., 74 
F. 557, 559, 20 C.C.A. 654. See Pintard 
v. Irwin, 20 N.J.Law 497, 505. 


[a] “Not an adverb of time .. . 
but of contingency.”’—Pintard v. Ir- 
win, 20 N.J.Law 497, 505. 


“Condition” 12 C.J. p 398. 


46. Hall v. Priest, 6 Gray (Mass.) 
18, 24 [quot Shear v. Healy, 203 N.Y. 
S. 387, 388, 208 App.Div. 269]; Hen- 
nessy v. Patterson, 85 N.Y. 91, 101 
[cit In re Leonard’s Will, 256 N.Y.S. 
355, 365, 143 Misc. 172]. 


[a] Referring to contingency and 
not to time.—(1) ‘‘ ‘Then,’ when used 
in such connection, has invariably 
been construed as referring to the 
particular contingency upon which 
the estate was limited and not tto the 
time at which it was to come into be- 
ing.” In re Leonard’s Will, 256 N.Y. 
S_ 355, 365, 143) Misc, 172: <(2)) fir 
this sense, to point out a contingency 
or event, and not to mark a precise 
time.” Hall v. Priest, 6 Gray (Mass.) 
18, 24 [cit Shear v. Healy, 203 N.Y.S. 
387, 388, 208 App.Div. 269]. 


“Contingency” 13 C.J. p 113. 


47. Himmel v. Himmel, 128 N.FE. 
641, 644, 294 Ill. 557, 13 A.L.R. 608; 
People v. Camp, 122 N.E. 48, 286 Ill. 
511, 518; Ash v. Coleman, 24 Barb. 
(N.Y.) 645, 647; Barker v. Souther- 
land, 6° Dem:Surr. (N.Y.)' 220, 223; 
In re Fitzpatrick’s Estate, 81-A. 815, 
816; 233 .Pa. 33, Ann.Cas.1913B 320; 
Buzby’s Appeal, 61 Pa. 111, 116; Cable 
v. Cable, 16 Beav. 507, 509, 51 Reprint 
874; Grundy v. Pinniger, 14 Beav. 94, 
98, 51 Reprint 222. See Cates v. Mc- 
Neil, 147 P. 944, 169 Cal. 697, 703. 


fa] In wills.—(1) In construing a 
clause disposing of “whatsoever what 
may be left,’ of an estate, the court, 
in construing the phrase ‘“‘then the 
estate left over,’ said: “The word 
‘then’ is not used in the chronological, 
but the sequential, sense.’”’ Behrens 
v. Baumann, 66 S.E. 5, 7, 66 W.Va. 56, 
61, 27 L.R.A.N.S. 1092. (2) In constru- 
ing a residuary clause, “In case said 
Andrew. . [testator’s son], shall 
die before arriving at the age of twen- 
ty-one years, then I give and bequeath 
[to other legatees specific and residu- 
ary properties],” ithe court said: 
“The word ‘then’ only emphasizes the 
event upon which the gift becomes 
absolute and refers back to the words 
relating to the death of Andrew which 
precede.” Barker v. Southerland, 6 
(N.Y:.)* 22:0, °2:23/°— (38): In 
construing a testamentary clause, 
“Should my daughter die without 
leaving any issue, then the said prop- 
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word is also sometimes used as a word of reasoning,** 
or of reference,*® or of relation,®® or in a sequential 
Accordingly it has been defined as mean- 


sense.° 


erty shall be left to my nephew, John 
Foley,” the court said: ‘The word 
‘then’ plainly refers to the event; to 
the happening of that contingency; 
and not to ithe time at which Foley’s 
right should commence.” Hennessy 
v. Patterson, 85 N.Y. 91, 101 [cit In re 
Leonard’s Will, 256 N.Y.S. 355, 365, 
143 Mise. 172]. (4) “She says that ‘in 
case’ of the death of one of them, 
‘then’ she gives the property to the 
survivor. The word ‘then’ evidently 
refers to the event itself, and not to 
the time of its occurrence.” Ash yv. 
Coleman, 24 Barb. (N.Y.) 645, 647. 
(5) “The word ‘then’ as used in con- 
nection with the devise of property, 
has been held to be an adverb of time, 
but the general rule is that it does 
not point to tthe time, but indicates 
the event.” In re Fitzpatrick’s Es- 
tate, 81 A. 815, 816, 233 Pa. 33, Ann. 
Cas.1913B 320 [cit Himmel v. Himmel, 
128 N.E. 641, 644, 294 Ill. 557, 13 A. 
L.R. 608; People v. Camp, 122 N.E. 
43, 286 Ill. 511, 518]. (6) Where aft- 
er making certain bequests, testator 
indicated certain contingencies and 
said “then unto the next of kin of” 
the contingent legatee, the court said: 
“The word ‘then’ does not point to the 
time but only to the event.” Grundy 
v. Pinniger, 14 Beav. 94, 98, 51 Re- 
print 222. (7) Where testator left 
his property in trust for his wife for 
her life with remainder to his children 
but provided that if he should have 
no child at his death [which hap- 
pened] ‘‘then and in such case” it 
should become the property of those 
who should then be entitled, etc., the 
court said: “The word ‘then’ must be 
construed as an adverb representing 
an event, and not as an adverb of 
time.” Cable v. Cable, 16 Beav. 507, 
509, 51 Reprint 874. (8) Where tes- 
tatrix made a devise for life to her 
son, and provided, “but should he die 
without leaving issue surviving him, 
then it is my will that such real es- 
tate revert and go to my heirs as if 
no will had been made,” the court 
said: “The use of the word ‘then’ 
does not indicate the time for ascer- 
taining who would be her heirs, at 
law . . . but refers to the event 
upon the happening of which the le- 
gal heirs take the property.” Himmel 
v. Himmel, supra.’ 


“Event” 21 C.J. p 1259. 


48. Tate v. Tate, 128 S.E. 393, 395, 
160 Ga. 449; Dudley v. Porter, 16 Ga, 
613, 617 [quot Evans v. Edenfield, 
(Ga.) 154 S.E.. 257, 259; Roberts v. 
Wadley, 118 S.E. 664, 665, 156 Ga. 35]; 
Harris v. Smith, 16 Ga. 545, 557. 


[a] “A particle of inference con- 
necting the consequence with the 
premises.” Dudley v. Porter, 16 Ga. 
613, 617 [quot Evans v. Edenfield, 
(Ga.) 164 S.E. 257, 259; Roberts v. 
Wadley, 118 S.E. 664, 665, 156 Ga. 35]. 


49. Beauclerk v. Dormer, 2 Atk. 
308, 311, 26 Reprint 588 [quot Harris 
v. Smith, 16 Ga. 545, 557, and cit Tate 
v. Tate, 128 S.E. 393, 395, 160 Ga. 449; 
Dudley v. Porter, 16 Ga. 613, 617; 
Hall v. Priest, 6 Gray (Mass.) 18, 24 
(quot Shear v. Healy, 203 N.Y.S. 387, 
388, 208 App.Div. 269) ]. 


a] In limitation of estates.—(1) 
“In the limitation of estates or in 
framing contingencies, . . . un- 
less something in the context makes 
a different meaning for it necessary, 


THEN 


[it] is to be regarded ... asa 
word of reference.’ Tate v. Tate, 
128 S.B. 393, 395, 160 Ga. 449 [eit 
Dudley v. Porter, 16 Ga. 613, 617; 
Harris v. Smith, 16 Ga. 545, 557; 
Beauclerk v. Dormer, 2 Atk. 308, 311, 
26 Reprint 588]. (2) “And relates to 
the determination of the first limita- 
tion in the estate where the contin- 
gency arises.” Beauclerk v. Dormer, 
supra. (3) “Such is often its popu- 


lar signification, and in this sense it’ 


is frequently used in legal: instru- 
ments, to designate limitations of es- 
tates, or future contingencies on 
which they are made to depend. 
When thus employed, it becomes a 
word of reference and does not indi- 
cate any particular point of time.” 
Hall v. Priest, 6 Gray (Mass.) 18, 24 
{quot Shear v. Healy, 203 N.Y.S. 387, 
388, 208 App.Div. 269 (applying same 
principle in construing lease) ]. 


“Reference” 53 C.J. p 668. 


50. Stanley v. Lennard, 1 Eden 87, 
95, 28 Reprint 617 [quot Anderson y. 
United Realty Co., 86 N.E. 644, 79 
OhioSt. 23, 47]. 


[a] As word of relation and not 
of time.—‘“‘Where a man, by his will, 
makes one tenant for life, with re- 
mainder to one . . . [or more] of 
the issue of the tenant for life, and 
then, for want of issue of the tenant 
for life, limits the estate over, aut 
the word ‘then,’ before the limitation 
OVER pees te though sometimes an 
adverb of time, yet is sometimes a 
word of relation, and signifies as 
much as ‘in such case.’” Stanley v. 
Lennard, 1 Eden 87, 95, 28 Reprint 617 
[quot Anderson v. United Realty Co., 
86 N.E. 644, 79 OhioSt. 23, 47]. 


“Relation” 53 C.J. p 1185. 


51. Cates v. McNeil, 147 P. 944, 169 
Cal. 697, 703. See Wilcher v. Walker, 
87 S.E. 671, 674, 144 Ga. 526. 


[a] “It is quite common to say 
that, if a certain thing should occur, 
then a certain consequence should 
follow, using ‘then’ in the sense last 
mentioned.” Wilcher v. Walker, 87 
S.E. 671, 674, 144 Ga. 526. 


52. Webster D. [quot Munger y. 
Brotherhood of American Yeoman, 
154 N.W. 879, 176 Iowa 291, 295]; 
Western & A. R. Co. v. Smith, 88 S.B. 
983, 145 Ga. 276, 281; Morys v. Morys, 
(Neb.) 242 N.W. 420, 421. 


“Consequence” 12 C.J. p 521. 


53. Webster D. [quot Munger v. 
Brotherhood of American Yeoman, 
154 NW. 879, 176 Iowa 291, 295]; 
Western & A. R. Co. v. Smith, 88 S.B. 
983, 145 Ga. 276, 281; Morys v. Morys, 
(Neb.) 242 N.W. 420, 421. 


“Reason” 52 C.J. p 1181. 


54 Webster D. [quot Munger v. 
Brotherhood of American Yeoman, 
154 N.W. 879, 176 Iowa 291, 294]; 
Western & A. R. Co. v. Smith, 88 S.B. 
988, 145 Ga. 276, 281; Morys v. Morys, 
(Neb.) 242 N.W. 420, 421. 


55. Cates v. McNeil, 147 P. 944, 169 
Cal. 697, 708; First Nat. Bank v. Som- 
ers, 1387 A, 787, 106 Conn. 267, 275; 
Barker v. Southerland, 6 Dem.Surr. 
(N.Y.) 220, 224; Stanley v. Lennard, 1 
Eden 87, 95, 28 Reprint 617 [quot An- 
derson v. United Realty Co., 86 N.E. 


ing as a consequence;®? for this reason;°* im con- 
sequence ;°* in such ease;** in that ease;°° in that 


644, 79 OhioSt. 23, 47. 


[a] “In such case” equivalent.— 
Use of term “then” in substitutionary 
provision of will, that if beneficiary 
“be not living then to his (or her) 
children,” held equivalent of words 
‘In such case,” and not referring to 
time. First Nat. Bank v. Somers, 137 
A. 737, 739, 106 Conn. 267, 275. 


“Case” 10 C.J. p 1246. 
| “Such” 60 C.J. p 986. 


56. Webster D. [quot Munger v. 
Brotherhood of American Yeoman, 
154 N.W. 879, 176 Iowa 291, 294]; 
Worcester D. [quot Ash v. Coleman, 
24 Barb. (N.Y.) 645, 6471: National 
Sewing Mach. Co. v. Wilcox, etc., 
Sewing Mach. Co., 74 F. 557, 559, 20 
C.C.A. 654; Roberts v. Wadley, 118 
S.E. 664, 665, 156 Ga. 35; Western & 
A. R. Co. v. Smith, 88 S.E. 985, 145 


Ga. 276, 281; Wilcher v. Walker, 87 
S.E. 671, 674, 144 Ga. 526; Dudley v. 
Porter, 16 Ga. 613, 617; Harris v. 


Smith, 16 Ga. 545, 557; State v. Mont- 
gomery, 61 So. 735, 132 La. 679, 683; 
Hall v. Priest, 6 Gray (Mass. 18, 24; 
Morys v. Morys, (Neb.) 242 N.W. 420, 
421; Shear v. Healy, 203 N.Y.S. 387, 
388, 208 App.Div. 269; Coggin’s Ap- 
peal, 16 A. 579, 124 Pa. 10, 31, 10 Am. 
S.R. 565; Buzby’s Appeal, 61 Pa. 111, 
116 [quot Thran v. Herzog, 12 Pa. 
Super. 551, 558]; Derryberry v. State 
Board of Election Com’rs, 266 S.W. 
102, 150 Tenn. 525, 536 [quot Cyc]; 
Behrens v. Baumann, 66 S.E. 5, 66 W. 
Va. 56, 61, 27 L.R.A.N.S. 1092: Brown 
v. Higgins, 193 N.W. 84, 180 Wis. 253, 
258; Underhill v. Roden. 2 Ch.D. 494, 
498; Saunders v. Bradley, 6 Ont.L. 
250, 253, 2 Ont.W.R. 697; Brabant v. 
Lalonde, 26 Ont. 379, 383; Re Glen- 
dillen, 24 Ont.W.N. 385, 386. 


[a] “In that case” eqnivalent.— 
Roberts v. Wadley, 118 S.E. 664, 665, 
156 Ga. 35 [quot Dudley v. Porter, 16 
Ga. 613, 617]; Hall v. Priest, 6 Gray 
(Mass.) 18, 24 [quot Shear v. Healy, 
203 N.Y.S. 387, 388. 208 App.Div. 269]; 
Saunders v. Bradley, 6 Ont.L. 250, 
253, 2 Ont.W.R. 697; Brabant v. La- 
londe, 26 Ont. 379, 383; Re Glendillen, 
24 Ont.W.N. 385, 386. 


[b] “In that case’ synonymous.— 
Harris v. Smith, 16 Ga. 545, 557 [cit 
2 Jarman Wills p 446]. 


[c] Not referring to time.—(1) In 
construing will containing two con- 
tingencies upon the happening of ei- 
ther of which the testator provided 
that the property was to go to his 
nearest of kin, the court said: “The 
word ‘then’ is plainly not used in ei- 
ther of the clauses referred to, as an 
adverb of time.” Mays v. Carroll, 14 
Ont. 699, 706. (2) The word was not 
used “as an adverb of time but was 
rather used in the sense of ‘in that 


case.’” Brown v. Higgins, 193 N.W. 
84, 180 Wis. 253, 258. (3) “The word 
‘then,’ which the testator uses, ... 


does not refer to time but is the 
equivalent of ‘in that case.’” Saun- 
ders v. Bradley, 6 Ont.L. 250, 253, 2 
Ont.W.R. 697. (4) “The word ‘then’ in- 
troducing the ultimate devise to the 
next of kin, is . . . clearly not in- 
tended to be used as an adverb of 
time, but merely as the equivalent to 
the expression ‘in that case,’ which 
follows it.” Brabant v. Lalonde, 26 
Ont. 379, 383. To same effect Re 
Glendillen, 24 Ont.W.N. 385, 386. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


event;°’ in that contingency;5*® in the event of ;5° 
provided ;*® therefore;*! thereupon;*? upon that 
contingency.®? 

Phrases: “If . . . beneficiary ‘be not living, 


then to his [or her] children,’ ”** “if he be not able 
then,’ 
dren, then to go to [named beneficiary],”°° “shall 


to read and write, .. . 


‘then’ have the right and option 


“{then] the estate left over,”’®’ “then and in such 
case,’®® “then and in that case,”?° “then and in that 


57. Cates v. McNeil, 147 P. 944, 169 
Cal. 697, 703; First Nat. Bank v. Som- 
ers, tol Acilotm LOG Conn. 267. 2755 
Roberts v: Wadley, 118 S.E. 664, 665, 
156 Ga. 35; Wilcher v. Walker, 87 S. 
BH. 671, 674, 144 Ga. 526; Gibson v. 
Hardaway, 68 Ga. 370, 378; Dudley v. 
Porter, 16 Ga. 613, 617; 
Smith, 16 Ga. 545, 557; Bunting v. 
Speek, 21 P. 288, 41 Kan. 424, 450, 3 L 
R.A. 690; State v. Montgomery, 61 So. 
735, 1382 La. 679, 688; Hall v. Priest, 
6 Gray (Mass.) 18, 24; Rose v. Mc- 
Hose, 26 Mo. 590, 596; Pintard v. Ir- 
win, 20 N.J.Law 497, 505; Corse v. 
Chapman, 47 N.E. 812, 153 N.Y. 466, 
472; Shear v. Healy, 203 N.Y.S. 387, 
388, 208 App.Div. 269; In re Molough- 
WY;nede. NexY<S.. '598;-599, 167. App. Div. 
148; Barker v. Southerland, 6 Dem. 
Surr. (N.Y.) 220, 224: In re Swift's 
Estate, 124 A. 135, 279 Pa. 424, 428; 
Wood v. Schoen, 66 A. 79, 216 Pa. 
425, 430; Buzby’s Appeal, 61 Pa. 111, 
116 [quot Thran v. Herzog, 12 Pa. 
Super. 551, 558]; Seidel’s Estate, 10 
Pa.Dist.&Co. 109; Derryberry v. 
State Board of Election Com’rs, 266 


S.W. 102, 150 Tenn. 525, 536 [quot 
Cyc]; Behrens vy. Baumann, 66 S.E. 
DeeO One Vaan, 065401, 20 TasRvAL N.S. 
1092; Cable v. Cable, 16 Beav. 507, 


509, 51 Reprint 874; 
24 Ont.W.N. 385, 386. 
v. Patterson, 85 N.Y. 91, 


Re Glendillen, 
See Hennessy 
101 (‘‘the 


word ‘then’ plainly refers to the 
event’). 
[a] “In that event” equivalent.— 


First Nat. Bank v. Somers, 137 A. 737, 
106 Conn. 267, 275; Roberts v. Wad- 
ley, 118 S.B. 664, 665, 156 Ga. 35 


[quot Dudley v. Porter, 16 Ga. 618,. 


617]; Hall v. Priest, 6 Gray (Mass. ) 
18, 24 [quot Shear v. Healy, 203 N. 
Y.S. 387, 388, 208 App.Div. 269]; Rose 
Vv. McHose, 26 Mo. 590, 596; In re Mol- 
oughny, 13. N.Y.S. 598, 599, 67. App. 
Div. 148; Seidel’s Est., 10 Pa.Dist.& 
Co. 109; Re Glendillen, 24 Ont.W.N. 
385, 386. 


[b] “In that event’? synonymous. 
—Harris v. Smith, 16 Ga. 545, 557 [cit 
2 Jarman Wills p 446]. 


[ce] Not as adverb of time.—‘“It 
appeared plain . . . that ‘then’ 
was not used as an adverb of time, 
but as the equivalent of . ‘in 
that event.’ Re Glendillen, “24 Ont. 
W.N. 385, 386. 


58. Buzby’s Appeal, 61 Pa. 111, 116 
[quot Thran v. Herzog, 12 Pa.Super. 
551, 558]. 


59. Cates v. 
169 Cal. 697, 703. 


[a] So construed in option agree- 
ment.—An option to purchase con- 
tained in a lease for ten years, stip- 
ulating that, in case the lessee shall 
not exercise his option to purchase 
within two years from the date of the 
lease, ‘‘then’” the right to purchase 
shall absolutely determine, except 
that he, after having paid the rent 
for the term, shall “then” have the 
right and option to purchase for a 
specified price, the court, in holding 
that the option need not be exercised 
at the time of the last payment of 


McNeil, 147 P. 944, 


Harris ‘Vv. 


THEN 
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event,”"1 “then be deceased,”?? “then be living,’’7* 
“ then’ for damages to his automobile,”’* “ ‘then’ for 


diminished capacity to labor,”?® “ ‘then’ for doctor’s 
bills,”*® “ ‘then’ for lost time,”?? “ ‘then’ I direct 


‘of no chil- 


to purchase,’’®? 


rent, but might be exercised at the 
expiration of the term, said: ‘Pay- 
ment for this full term was a condi- 
tion precedent to the . option, 

- and, it was the fulfilisnent of 
this condition precedent to which the 
word ‘then’ had relation and was used 
in the sense of ‘in the event of,’ or 
‘in such case.’” Cates v. McNeil, 147 
P. 944, 946, 169 Cal. 697, 703. 


60. State v. Montgomery, 
735, 182 La. 679, 683. 


“Provided” 50 C.J. p 830. 


61. Webster D. [quot Munger v. 
Brotherhood of American Yeoman, 154 
N.W. 879, 176 Iowa 291, 295]; Rob- 
erts v. Wadley, 118 S.E. 664, 665, 156 
Ga. 35: Western & A. R. Co. v. Smith, 
88 S.E. 985, 145 Ga. 276, 281; Dudley 
v. Porter, 16 Ga. 613, 617; Morys v. 
Morys, (Neb.) 242 N.W. 420, 421. 


[a] “Therefore” equivalent.—Rob- 
erts v. Wadley, 118 S.E. 664, 665, 156 
Ga. 35 [quot Dudley v. Porter, 16 Ga. 
6135617). 


“Therefore” post. 


62. Gibson v. Hardaway, 68 Ga. 
370, 378; Trio Waist Co. v. The Lar- 
kin Co., 28 Pa.Dist. 947, 949 [cit Cyc]; 
Cable v. Cable, 16 Beav. 507, 509, 51 
Reprint 874. 


‘mhereupon”’ synonymous 
Thereupon post § 3 note 42 [bl]. 


“Thereupon” post. 


63. Derryberry v. State Board of 
Election Com’rs, 266 S.W. 102, 150 
Tenn, 525, 536 [cit Cyc]. 


64. First Nat. Bank v. Somers, 137 
A. tage 106 Conn. 267, 275. 


State v. Bere CRIST ys 
738° "132 La. 679, 


[a]— In cs ee provision.— 
As used in Const. art 197 § 4, pre- 
scribing the qualifications of voters, 
“The words, ‘if he be not able to read 
and write, then,’ mean in 
that event, or in that case, or pro- 
vided .. .; and the right to qual- 
ify for under § 4, if, or in case, or 
provided, one is not able to qualify 
under § 3, cannot be made to mean 
the right so to qualify if one is ‘able’ 
to qualify under § 3 [by being able to 
read and write].” State v. Montgom- 
ery, 61 So. 735, 736, 132 La. 679. 


66. In re Bowen’s Estate, 28 Pa. 
Dist. 619, 621. 


67. Cates v. McNeil, 147 P. 944, 169 
Cal. 697, 703. 


68. Behrens v. Baumann, 66 S.E. 5, 
7, 66 W.Va. 56, 60, 27 L.R.A.N.S. 1092. 


G9. People v. Camp, 122 N.E. 43, 
286) Ill. 511, 518. 


70. Pintard y. Irwin, 20 N.J.Law 
497, 505, 510 [cit Shear v. Healy, 203 
N.Y.S. 387, 388, 208 App.Div. 269]. 


[a] As denoting event or contin- 
gency.—“‘The word ‘then’ [in text 
phrase] was used by the parties as 
denoting an event or contingency and 
was not used as an adverb of time.’ 
Shear v. Healy, 203 N.Y.S. 387, 388, 


61 So. 


see 


61 So. 


my said trustees,’’7® “then if anything happens,’’’® 
“then I give and bequeath,”®® “then I give and de- 
vise the said property,’’®! “then I hereby devise and 
bequeath said lands,”’’? “then in that case,”®? “then 
in trust for . 
“then it is my will that such real estate shall re- 
vert,”8> “then living,’®® “then my surviving broth- 


my right heirs forever,’’®* 


. . 


208 App.Div. 269 [cit Pintard v. Ir- 
win, 20 N.J.Law 497, 505]. 


71. Shear v. Healy, 203 N.Y.S. 387, 
888, 208 App.Div. 269. 


[a] As emphasizing 
construing lease provision, that if 
stated contingency happened ‘then 
and in that event” the lessee might 
terminate the lease, the court said: 
“The word ‘then’ in the clause in 
question, was inserted to point or 
emphasize a contingency or event, 
rather than to indicate that the exer- 
cise of the option was conditioned 
upon an election to be made at a pre- 
cise time.’ Shear v. Healy, 203 N. 
Y.S. 387, 389, 208 App.Div. 269. 


72. Thran v. Herzog, 12 Pa.Super. 
551, 558. 


73. Thran v. Herzog, supra. Bug 
see supra § 2 note 96 (where same 
phrase is construed as expressing 
time). 


74, Western & A. R. Co. vy. Smith, 
88 S.B. 983, 145 Ga. 276, 280. 


75. Western & A. R. Ca 
supra. 


76. 
supra. 


77. Western & A. R. Co. v. Smith, 
supra. 


[a] Use in instruction criticized.— 
Where instruction on plaintiff's right 
to recover for injuries used the phras- 
es quoted in this and the three pre- 
ceding notes, the court, after giving 
the definitions of the word, both as 
an adverb of time and as a condition- 
al and a causal conjunction, said: 
“Possibly it was in the latter sense 
that the court intended to employ 
the word... .°. “But ri so) 1t was 
not clear, and the charge might have 
had a tendency to cause the jury to. 
allow double damages.’ Western & 
A. R. Co. v. Smith, 88 S.E. 983, 145 
Ga. 276, 281. 


78. Wharton v. Barker, 4 Kay & J. 
483, 501, 70 Reprint 202. 


79.. Re Urry, 35 Ont.W.N. 281, 282 
[aff 34 Ont.W.N. 315]. 


s0. Barker v. Southerland, 6 Dem. 
oat CNY) 220) 221, 


In re Swift’s Estate, 
138) 279 Pa. 424, 427. 


€2. Brown v. Higgins, 193 N.W. oe 
180 Wis. 253, 257. 


83. Brabant v. Lalonde, 26 Ont. 
379, 380, 383. But see supra § 2 note 
8 (where same phrase is construed in 
sense of time). 


84. Buzby’s Appeal, 
116; Thran v. Herzog, 
551, 558 


85. Himmel v. Himmel, 128 N.E. 
641, 644, 294 Ill. 557, 13 A.L.R. 608. 


86. Brannan v. Ely, (Md.) 145 A. 
361, 363; Security Trust Co. of Lynr 
v. Boyce, 154 N.E. 191, 192, 257 Mass. 
586; Dexter v. Attorney General, 112 
N.E. 946, 947, 224 Mass. 215; Cooper 
v. Macdonald, L.R. 16 Eq. 268, 272. 
But see supra § 2 note 12 (where 


event.—In 


v. Smith, 


Western & A. R. Co. v. Smith,. 


124 A. 


61 Panel 
12 Pa.Super. 
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ers and sisters,’’? “then my whole estate .. . 
shall be equally divided,”®® “then she shall at their 
maturity,”*® “then such share shall go to [indicated 
class],”°° “ ‘then’ the property to go to my near- 
est of kin,”®! “then the said property shall be left 
to my nephew, 792 “then the said property to fall 
toe my next) -of vkins”??s “then ain. the share 

shall be subdivided,”2¢ “then the whole of 
my estate shall go to,”®® “then they are to descend 
to my legal heirs,”°* “then this certificate shall be 
null and void,”®? “then to his heirs,”°* “then to pay 
after the termination of the life estate,”®® “then to 
revert back,” “then to the survivor,”? “then to 
those,’’? “then unto his next of kin,”* and “then upon 
his death.”> 


THENCE. From that place.® 


Phrases: “Thence across the bay to the sea, 
“thence along the said creek,”® “thence by lands,”® 
“thence down the river,”!° and “thence (northerly) 
along the sea.’’1! 
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3. Wood v. Schoen, 66 A. 79, 216 


THEN—THERAPEUTIC 


THEOLOGICAL SEMINARY.!2 A place specifi- 
cally for the preparation of men for the ministry, 
or at least for the teaching of religious doctrines.** 


THEORETICAL INCH.14 With reference to wa- 
ter power, a stream of water having a cross-section 
area at right angles with its flow of one square inch, 
and moving with a velocity due to the given head.*° 


THEORY OF THE CASE.*¢ 


THERAPEUTIC.17 [§ 1] A. As Adjective. Al- 
leviative;1® curative;!® having healing qualities.?° 


[§ 2] B. As Noun. A medicine efficacious in cur- 
ing or alleviating disease.?+ 


Therapeutics,2? in the plural, that branch of medi- 
cine dealing with the proper use of the right medi- 
cines in the treatment of diseases ;?* that part of 
medical science,?* or of medicine,?> or the science?® 
which relates to the composition, the application, 
and the modes of operation,?” or the discovery, selec- 
tion and application,?® or which treats of the dis- 


Wis. 416, 424, 17 L.R.A. 564 [cit Ver- 


same phrase is construed as express- 
ing time). 

87. Saunders v. pradteys 6 Ont.L. 
250, 251, 2 Ont.W.R. 697 


88. Wilcher v. Walker, 87 S.E. 671, 
6738, 144 Ga. 526. 


Zs 89. Rose v. McHose, 26 Mo. 590, 
96. 


90. In re Leonard’s Will, 256 N.Y. 
S. 355, 365, 143 Misc. 172. 


91. Mays v. Carroll, 
702. 


92. Hennessy v. Patterson, 85 N. 
Os VON. 


93. Mays v. Carroll, 
702. 


94. Corse v. Chapman, 47 N.E. 812, 
153 N.Y. 466, 472. 


95. Wilcher v. Walker, 87 S.E. 671, 
673, 144 Ga. 526. 


96. Bunting v. Speek, 21 P. 288, 41 
Kan. 424, 454, 3 L.R.A. 690. 


97. Munger v. Brotherhood of 
American Yeoman, 154 N.W. 879, 176 
Iowa 291, 294. 


[a] Death benefit certificate recit- 
ing its issuance and acceptance “upon 
the following warranties, conditions, 
and agreements,” among them that 
'Sf said party shall become 
delinquent in payments due, 
then this certificate shall be null and 
void,” held to lapse absolutely upon 
failure to pay any assessment; the 
word “then” meaning “in that case,” 
or “in consequence,” “for this reason.” 
Munger v. Brotherhood of American 
se er 154 N.W. 879, 176 Iowa 291, 


et Re Glendillen, 24 Ont.W.N. 385, 


99. Matter of Allison, 102 N.Y.S. 
887, 58 Misc. 222, 230, 6 Mills Surr. 84. 


[a] Not future gift.—“The words 
[text phrase] do not mean‘a gift ‘in 
futuro,’ but a present gift, and vest 
the remainder upon the death of tes- 
tator, but postpone the enjoyment of 
the gift until the death of the life 
tenant.” In re Allison, 102 N.Y.S. 887, 
892, 538 Misc. 222, 230, 6 Mills Surr. 84, 


1. In re Mahlstet, 250 N.Y.S. 628, 
639, 140 Misc. 245, 


2. Ash v. Coleman, 24 Barb. (N.Y.) 
645, 646. 


14 Ont. 699, 


14 Ont. 699, 


Pa. 425, 430. 


4 Grundy v. Pinniger, 
94, 98, 51 Reprint 222. 


5. In re Leonard’s Will, 256 N.Y.S. 
355, 365, 148 Misc. 172. 


6. Bradley v. Nashville Ins. Co., 
38 La.Ann. 708, 709, 48 Am.D. 465; 
Tracy v. Harmon, 43 P. 500, 17 Mont. 
465, 467 (where such meaning is ap- 
plied to the term as used in describ- 
ing boundaries of land). See also 
Boundaries § 7 text and notes 47-51. 


7 Dover Tp. v. Brick Tp., (N.) 
156) Ax 919, 920: 
8. Dover Tp. v. Brick Tp., supra. 


9. Riegelsville Delaware Bridge 
ee es ee 7 A. 478, 48 N.J.Law 


14 Beav. 


10. Burkett v. Chestnutt, (Tex.) 
212 S.W. 271, 274. 
11. Dover Tp. v. Brick Tp., (N.J.) 


156 A. 919, 920. 


12. See also Colleges and Univer- 
sities 11 C.J. p 971; Religious Semi- 
nary 53 C.J. p 1296; Religious Socie- 
ties 54 C.J. p 1; Schools and School 
Districts 56 C.J. p 139; Seminary 57 
CS. p E20. 


Tax exemption see Taxation §§ 498— 
618. ree also Municipal Corporations 


13. Church vy. Bullock, 109 S.W. 
115, 117, 104 Tex. 1, 16 L.R.A.N.S. 860. 


[a] “Sectarian school” compared. 
—Chureh v. Bullock, 109 S.W. 115, 
117, 104 Tex. 1, 16 L.R.A.N.S. 860. 


*“Moctrine”’ 19 C.J. p 382. 

“Ministry” 40 C.J. p 1211. 

“Religious” 53 C.J. p 1296. 

“Sectarian” 56 C.J. p 1272. 

14., “Inch”? 31 C.J: p 3941. 

15, Jackson Milling Co. v. Chaudos, 
52 N.W. 759, 82 Wis. 437, 444; Janes- 
ville Cotton Mills v. Ford, 52 N.W. 
764, 82 Wis. 416, 424, 17 L.R.A. 564 
[cit Vermont Shade Roller Co. v. 


Burlington Tract. Co., (Vt.) 15 : 
563, 565]. : , ae 


[a] “Practical inch” contrasted.— 
Jackson Milling Co. v. Chaudos, 52 N. 
W. 759, 82 Wis. 437, 444; Janesville 


mont Shade Roller Co. v. Burlington 
Tract, Coi, Vt.) 153.-A.2563, 565]; 


“Square inch of water” see Inch § 7 
note 8 [a]. 


16. See Accounts and Accounting § 
128 (theory of case in suit for ac- 
counting in equity), § 397 (in action 
on account stated); Appeal and Er- 
ror §§ 618-632 (adherence on appeal 
to theory pursued below), § 2609 (es- 
toppel to allege error upon incorrect 
theory of case below); Pleading § 110 
(necessity of definiteness of theory in 
pleading), § 179 (one or more theo- 
ries), § 184 (theory of complaint or 
declaration). 


17. See also Therapy post. 
18. Webster D. [quot United States 


v. 23%42 Dozen Bottles, ete, 44 F. 
(2d): 831, 833]. 


19. Webster D. [quot United States 
v. 238%42 Dozen Bottles, etc., poe 
(2d) 831, 833]. 


[a] “Curative” 
v. 238742 Dozen Bottles, 
(2d) 831, 833, 834. 


20. Webster D. [quot United States 


compared.—U. S. 
ete., 44 F, 


v. 23%42 Dozen Bottles, ete. 44 F. 
(2d) 731, 833]. ) 

21. Webster D. [quot United 
States v. 23%2 Dozen Bottles, etce., 
44 F.(2d) 8381, 8383). 

22. “Electro-therapentics” see 


Physicians and Surgeons § 10 note 51. 


“Suggestive therapeutics” see Phy- 
Sicians and Surgeons § 10 note 90. 


23. United States v. 23%2 Dozen 
Bottles, etc., 44 F.(2d) 831, 833. 


24. Webster D. [quot United States 
v. 23%2 Dozen Bottles, ete, 44 F. 
(2d) 831,: 833]. 


“Medical” 40 C.J. p 625. 


25. Century D. [quot Bergman vy. 
Bond, 14 Man. 508, 508]. 


“Medicine” as science or profes- 
sion see Medicine § 3. 


26. Williams v. Scudder, 131 N.E. 
481, 102 OhioSt. 305, 312. 


“Science” 56 C.J. p 862. 


27. Century D. iguee Bergman v. 
Bond, 14 Man. 508, 508]. : 


Williams v. Sa ie 131 N.E. 


28. 
Cotton Mills v. Ford, 52 N.W. 764, 821481, 102 OhioSt. 305, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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THERAPEUTIC—THERABOUT 


covery and application,?® of the remedies for dis- 


eases. 


THERAPY.*° The treatment of disease.*! 


7 [§ 1] A. As Adverb of Place. At that 
point;*? in or at a place other than that of the 
speaker ;** in or at that place;°* opposed to “here.’’?5 
Used alone, the word is of very uncertain meaning 
and it must in some way be confined as to locality 
before it conveys any definite idea.?¢ 


“Tf you are still ‘there,’”?? “then and 


THERE. 


Phrases: 
there,”*® and “there situate.’’>® 


[§ 2] B. As Indefinite Pronoun. 


pronominally as a grammatical (especially anticipa- 
tory) subject and in this use, when introducing a 
sentence or clause, the verb precedes its subject.*° 


29. Webster D. [quot United States 
v. 23%2 Dozen Bottles, ete, 44 F. 
(2d) 831, 833]. 


30. See also Therapeutic ante. 
“Mechanotherapy” 40 C.J. p 625. 


31. Stewart v. Raab, 56 N.W. 256, 
55 Minn. 20, 21. 


[a] “Surgery” compared.—‘‘And 
surgery is therapy of a distinctly op- 
erative kind.” Stewart v. Raab, 
N.W. 256, 55 Minn. 20, 21 


“Disease” 18 C.J. p 1139. 


“Surgery” see Physicians and Sur- 
geons § 7. 


32. Webster D. [quot Gossett v. 
rane 264 S.W. 853, 854, 204 Ky. 


33. Webster D. [quot Gossett v. 
Chandler, 264 S.W. 8538, 854, 204 Ky. 
402]. See Posey v. Denver Nat. Bank, 
42 P. 684, 686, 7 Colo.App. 108 [aff 
49 P. 282, 24 Colo. 199, 202]; Connor 
v. State, 10 So. 891, 29 Fla. 455, 484, 
30 Am.S.R. 126. See also cases in- 
fra this section. 


[a] Held indefinite or ambiguous. 
—Where an information for obtain- 
ing money by false pretenses, did not 
specifically aver the place where such 
money was actually obtained but, in 
the course of various allegations 
mentioned more than one place, and 
charged the persons defrauded ‘‘were 
‘then and there’ induced, ete.,’” the 
court said: ‘‘The word ‘there,’ in the 
expression ‘then and there, .. . 
is, in view of the preceding statement 
of the two jurisdictions, . - entire- 
ly insufficient to show where the de- 
fendants obtained the money or 
check.’”’ Connor v. State, 10 So. 891, 29 
Fla. 455, 484, 30 Am.S.R. 126. 


84. Webster D. [quot Gossett v. 
Chandler, 264 S.W. 853, 854, 204 Ky. 


402; Bedell v. Richardson Lubricat- 
-ing Co., 211. S.W. 104, 201 Mo.App. 
251, 256]. 


[a] “In or at that place” inter- 
changeable.—Bedell v. Richardson 
Lubricating Co., 211 S.W. 104, 201 Mo. 
App. 251, 256. 

35. Webster D. [quot Gossett v. 
Chandler, 264 S.W. 853, 854, 204 Ky. 
402]. 

“Here” 29 C.J. p 347. 

36. Posey v. Denver Nat. Bank, 42 
P. 684, 686, 7 Colo.App. 108. : 


37. Posey v. Denver Nat. Bank, 42 
P. 684, 686, 7 Colo.App. 108. 


Connor v. State, 10 So. 891, 29. 


33. 
Fla. 455, 482, 30 Am.S.R. 126; Bedell 
v. Richardson Lubricating Co., 211 8S. 
W. 104, 201 Mo.App. 251, 256. 

[a] Construed in return of process. 
—A return on a summons issued 


‘| cide §§ 298, 299; 


Phrases: 
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“There be, and thereby is, granted,”+! 


“there being [stated number of] acres,’’4? “there 


is hereby appropriated,”#? “there is no change,’ 


“there might be trouble,’’*® and “there shall be.’’4é 


Phrases: 


abouts.?>1 


It is often used 


against a corporation, which recited 
that it was served upon “KH. J., being 
then and there an agent of the said 
corporation in charge of its office in 
said county,” held to show ‘sufficient- 
ly that the summons was served on 
said person while he was at and in 
charge of the office, the word ‘‘then” 
meaning “at that time,’’ and the word 
“there”? meaning “in or at that place.” 
Bedell v. Richardson Lubricating Co., 
211 S.W. 104, 201 Mo.App. 251, 256. 


Construed in indictments see Homi- 
Indictments and In- 
formations §§ 221-225; Intoxicating 
Liquors § 432 note 10 [g]; Larceny 
§§ 358 text and notes 75-76, 361 (at- 
tempt); Seduction § 183 note 13 [c]. 
See also other criminal titles through- 
out this work. 


39. State v. Kelley, 29 A. 843, 66 
N.H. 577,.°580. 


40. Webster New Int. D. See cas- 
es infra this section. 


41. Denny v. Dodson, 32 F. 899, 
904, 18 Sawy. 68; Northern Pac. R. 
Go; “Vv. Majors, -2<P: 322, 5° Mont.-111, 
129; Board of Trustees v. Cuppett, 
40 N.H. 792, 52 OhioSt. 567, 584. 


42. 7 Roat v:..Puff,.3 Barb. CN-Y.) 
358, 356 (where description of land 
in deed was: ‘there being one hun- 
dred thirty five acres’). 


43. Humbert v. Dunn, 24 P. 111, 
84,Cal. 57, 59. 


44. Fletcher v. Bankers’ Life Ins. 
Co., 116 N.Y.S. 1105, 1106, 62 Misc. 
546 [rev 119 N.Y.S. 801, 8038, 135 App. 
Div. 295]. 


fa] Construed in insurance appli- 
cation.—An applicant for a life in- 
surance policy, instead of being re- 
quired by the examiner to answer 
specific questions in the application, 
signed a statement, written by the ex- 
aminer across the blank questions 
which were identical with those an- 
swered on a previous examination by 
the same examiner for insurance in 
another company, asserting that the 
answers on such previous examina- 
tion ‘still held good, and are valid in 
regard to this examination.” Held, 
that such statement was a reiteration 
of the truth of the statements given 
on the prior examination, and the 
words “there is no change from last 
examination” did not mean that each 
question was read and answered. 
Fletcher v. Bankers’ Life Ins. Co., 116 
N.Y.S._ 1105, 1106, 62 Misc. 546 [rev 
119 N.Y.S.-801, 803, 185 App.Div. 295]. 


45. Evans y. Trusts and Guaran- 
tee Co., (Alta.) [1920] 3 WestWkly. 
103, 104. 

4G. Thiel v. City of Philadelphia, 
91 A, 490, 245 Pa. 406, 409. 


[a] “here shall be established” 


[§ 2] B. As Adverb of Place. 
As used in a statute relating to safeguards for em- 
ployees working at or near machinery, ete.,>* the 
word has been construed to cover not only those 


_ THEREABOUT or THEREABOUTS. [§ 1] A. 
As Adverb of Degree. Nearly;*? near that number, 
degree, or quantity.*® 


“Certain number of] acres or ‘there- 
abouts,’ ”’49 “[named sum] ‘or thereabouts,’ ”>° and 
“of the measurement of .. . 


tons or there- 


Near that place.>? 


equivalent.—“The words ‘there shall 
be’ [in the act of July 22, 1913 (P, 
L. 879), providing that there shall be 
a division of housing and sanitation 
attached to the department of pub- 
lic health and charities in cities of 
the first class], as used in connection 
with the organization of a Division 
of Housing and Sanitation are equiv- 
alent to ‘there shall be established.’ ” 
Thiel v. City of Philadelphia, 91 A. 
490, 245 Pa. 406, 409. 


47. Webster D. [quot Dwyer v. 
anaes 2 N.Y.S. 170, 172, 49 Hun 


[a] As “less than” and not “more 
than.”—Dwyer v. Rathbone, 2 N.Y.S., 
170, 172, 49 Hun 609. But see Mann 
v. Pearson, 2 Johns. (N.Y.) 37, 44. 


“Nearly” 45 C.J. p 579. 


48. Webster D. [quot Dwyer v. 
Rathbone, 2 N.Y.S. 170, 172, 49 Hun 
609]. See Manny. Pearson, 2 Johns. 
(N.Y.) 37, 44. 


[a] As “more than” mentioned 
number.——Mann y. Pearson, 2 Johns. 
CNEXYE ao Uae 


“Near? 45 C.J. p 577. 


49. Mann v. Pearson, 2 Johns. (N. 
Y.) 37, 44. 


[a] As “more than.’”—Where a lot 
of land is conveyed by boundaries, 
and it is stated in the conveyance 
that the tract contains certain num- 
ber of acres or “thereabouts,” the 
whole tract held to pass, although it 
contains more than the specified num- 
ber of acres. Mann v. Pearson, 2 
Johns. (N.Y.) 37, 44. 


50. Dwyer v. Rathbone, 2 N.Y.S. 
170, 172, 49 Hun 609. 


[a] As less, and not more, than.— 
In an action to recover for value of 
certain services rendered by plain- 
tiff’'s minor son, the statement that 
the services “‘were reasonably worth 
the sum of $1,000 or thereabouts and 
that the defendants had only paid 
$500, or thereabouts,” the court held 
the claim should be construed as less 
instead of more than the named sum. 
Dwyer v. Rathbone, 2 N.Y.S. 170, 171, 
49 Hun 609. 

51, Barker v. Windle, 6 E.&B. 675, 
680, 88 E.C.L. 675 (as used in a char- 
ter party in which plaintiff was de- 
scribed as ‘of the ship A., of the 
measurement of 180 to 200 tons, or 
thereabouts,” held to be a matter of 
description only and not to amount to 
a warranty). 

52. Webster New Int. D. See Aus- 
tin v. Bluff City Shoe Co., 158 S.W. 
709, 176 Mo.App. 546, 561. 


53.. Mo. Rev. St. (1909) § 7828 
[quot Austin y. Bluff City Shoe Co., 
ore S.W. 709, 176 Mo.App. 546, 559, 
560]. 


~ 


900 [62 C.J.] 


working at or with machines, but those working 


about them.®4 
Phrase: 
THEREAFTER.®® 


an indefinite general term,°* meaning after that; 


54. Austin v. Bluff City Shoe Co., 
158 S.W. 709, 176 Mo.App. 546, 561. 
See also Master and Servant § 528. 


[a] “Therein” compared.—In con- 
struing Rev. St. (1909) § 7828, which 
provides that belting, etc., in all es- 
tablishments, when so placed as to be 
dangerous to employees “therein or 
thereabout” while engaged in_ their 
ordinary duties shall be guarded if 
possible, the court said: ‘ ‘Therein’ 
covers all persons working in the es- 
tablishment, in all its parts, and ‘at 
all. the machines and machinery 
therein; ‘thereabout,’ as used, and 
not with the conjunctive ‘and,’ but 
with ‘or,’ as disjunctive, covers not 
only persons actually working at and 
with machines and machinery used in 
the establishment, but those working 
about them—even if not actually op- 
erating machinery, etc., themselves. 
The employee working at and with an 
unguarded machine, belt, shafts, etc., 
is within the protection of the stat- 
ute; so is the employee engaged in 
ordinary duties on the premises, those 
duties not necessarily requiring him 
to work with the machinery, etc., but 
to work ‘about’ it; that is, in and 
around and about it in operation.” 
Austin v. Bluff City Shoe Co., 158 S. 
W. 709, 718, 176 Mo.App. 546, 561. 


“Therein” post. 


55. Austin v. Bluff City Shoe Co., 
158 S.W. 709, 176 Mo.App. 546, 560. 


56. See also Hereafter 29 C.J. p 
sate Hereinafter 29 C.J. p 348; There 
ante. : 


57. Pere Marquette R. Co. v. Wa- 
ae eG Co., 104 N.W. 650, 141 Mich. 
15, 230. 


58. State v. Lewis, 83 P. 619, 72 
Kan. 234. 


59. State v. Ryan, 22 S.W. 486, 25 
S.W. 351, 120 Mo. 88, 108; McAlister 
v. National Life Ins. Co., (Mo.App.) 
251 S.W. 98, 100. See City of Stan- 
berry v. O’Neal, 150 S.W. 1104, 166 
Mo.App. 709, 718. 


[a] “Would mean, in some con- 
nection, after the affair was a past 
matter.” City of Stanberry v. O’Neal, 
150 S.W. 1104, 1107, 166 Mo.App. 709, 
718 (but holding it did not have that 
meaning in the instant case). 


“after” 2 C.J. p 395. 


60. McAlister v. National Life Ins. 
Co., (Mo.App.) 251 S.W. 98, 100. 


61. Lamoutte v. Title Guaranty & 
Surety Co., 151 N.Y.S. 148, 154, 165 
App.Div. 573. 


[a] “Afterward” synonymous.— 
Lamoutte v. Title Guaranty & Surety 
Co., 151 N.Y.S. 148, 154, 165 App.Div. 
578 [cit Sleigh v. Strider, 5 Call (9 
Va.) 439, 443). 


62. State v. Ryan, 22 S.W. 486, 25 
S.W. 351, 120 Mo. 88, 108; Sleigh v. 
Strider, 5 Call (9 Va.) 439, 443. 


[a] “Afterwards” synonymous.— 
ae v. Strider, 5 Call (9 Va.) 439, 


ae or afterwards” 2 C.J. p 


63. Seaboard Air Line Ry. v. Scar- 
borough, 42 So. 706, 52 Pla. 425, 444. 


[a] Use in instruction criticized. 
—An instruction that “if you believe 


“Therein or thereabout.’®5 
It is said to be a broad,*” or 
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from the evidence that the conductor 
EAE requested of plaintiff his fare 
or ticket a short time after leaving 
the depot, . - and that he there- 
after again requested the plaintiff to 
produce his ticket or pay his fare, and 
that he failed to do so, whereupon he 
was required to leave the train, you 
will find for the defendant,” held 
faulty, for failure to state that plain- 
tiff was entitled to a reasonable time 
to pay his fare, the court saying: “‘A 
short time after leaving the depot’ 
Bee might mean one second, one 
minute, five minutes, or more, being 
a relative term, and might be either 
a reasonable time or not, and so the 
word ‘thereafter’ might mean imme- 
diately, or any subsequent time after 
the first demand.” Seaboard Air Line 
RY. ee 42 So. 706, 52 Fla. 
425, 443. 


“Immediately” 31 C.J. p 247. 


64. Lamoutte v. Title Guaranty & 
Surety, Cor, 1501 N.Y.S. ol48. 91545 165 
App.Div. 573. 


“Subsequent” 60 C.J. p 974. 


65. Gooderham v. Garden, 12 U.C. 
QB: COnt.)) 7o2150 522. 


“Then”? equivalent see Then ante § 
2 note 70 [a]. 3 


66. Brandenburg v. Buda Co., 132 
N.E. 514, 299 Ill. 133, 138. 


67. Minneapolis, ete, R. Co. v. 
Doughty, 28 S.Ct. 291, 208 U.S. 251, 
258, 52 L.Hd. 474; Epperson v. Hel- 
bron, 225 S.W.. 345, 349, 145 Ark. 566, 
15 AMR. 7 bors inet ov. CHawalan 
Trust Co., 21 Hawaii 619, 622; Peo. v. 
St. Louis, A. & TF. H. R. Co., 133 N.E. 
217, 300 Ill. 519, 620; Larrabee v. 
Southard, 50 A. 20, 95 Me. 385, 387; 
Pére Marquette R. Co. v. Wabash R. 
Co., 104 N.W. 650, 141 Mich. 215, 230; 
Kuhlmann v. City of Fergus Falls, 
(Minn.) 227 N.W. 653, 654; State v. 
Ryan, 22 S.W. 486, 25 S.W. 351, 120 
Mo. 88, 108; McAlister v. National 
Life Ins. Co., (Mo.App.) 251 S.W. 98, 
100; State v. Galusha, 104 N.W. 197, 
74 Neb. 188, 197; Clark v. Ennis, 45 
N.J.Law 69, 77; Matter of Conger, 
81 N.Y.S.: 733, 735, 40 Mise. 157, 
MillsSurr. 468 [aff 80 N.Y.S. 933, 81 
App.Div. 493]. See Brandenburg v. 
EA CoyMis2ieN. ie. bide 299) DL er s3: 
138. 


fa] In contracts.—(1) In constru- 
ing the word, as used in a “terminal 
agreement” between certain railroads 
and a Union Depot Company and pro- 
viding for the construction of vari- 
ous improvements which “shall there- 
after be owned and used in common,” 
the court said: “The term ‘thereafter’ 
is a broad term. It might, however, 
be said to refer to the period for 
which the parties were contracting.” 
Pere Marquette R. Co. v. Wabash R. 
Co., 104 N.W. 650, 656, 141 Mich. 215. 
(2) Where a contract provided that it 
was to continue to July 1, 1916, and 
from year to year “thereafter,” unless 
terminated by either party on any 
year thereafter, by giving written no- 
tice sixty days prior to July 1 of any 
such year, held that it could be ter- 
minated no earlier than 1917, and, 
that since all the years of such con- 
tract began with July 2, the first no- 
tice can be effective no earlier than 
sixty days prior to July 1, 1917, which 
is the last day of the contract year. 


after that time;®° afterward;°! afterwards;*? im- 
mediately, or any subsequent time, after;®* subse- 
quent in point of time;** then.®* It is usually used 
to avoid the repetition of a preceding date or event 
preceded by the word “after,”°* and is generally 
held to refer to a particular date, event or period,®’ 


Brandenburg v. Buda Co., 132 -N.E. 
514, 299 Tll. 133, 138. 


([b] In insurance policy.—The pro- 
vision of a policy of life insurance for 
“half benefit for death . . result- 
ing from any accident occurring or 
illness contracted within six months 
from the date hereof, and thereafter 
Shes; in full benefit,” held am- 
biguous and, on being construed most 
favorably to the insured, made the 
full benefit payable for a death oc- 
curring after six months, although 
the disease causing death might have 
been contracted within six months 
from the date. McAlister v. Nation- 
al Life Ins. Co. of U. S. of America, 
(Mo.App.) 251 S.W. 98, 100. 


[ec] In note.—In construing a note 
payable on demand after a certain 
date with interest at a certain rate 
“thereafter,” the court said: ‘“With- 
out the use of the word, ‘thereafter’ 
interest would have run from the date 
of the note. The word ‘thereafter’ 
therefore limits the interest period. 
‘Thereafter’ what? After ‘demand’ 
or after maturity? . - We think 
the latter.” Larrabee vy. Southard, 50 
A. 20, 95 Me. 385, 387. 


[d] In oil lease.—Where oil lease 
provided that, if no well was complet- 
ed within one year, it should become 
void unless the lessee should ‘‘there- 
after” pay the lessor at the rate of 
sixty dollars for each year “there- 
after” completion was delayed, the 
use of the word “thereafter” held not 
to show that the rental was not to be 
paid in advance, but merely that it 
was not to be paid during the first 
year, the court saying: “It applies to 
the first thing which the lessee was 
required to do, to wit the payment of 
the rent if he desired to continue the 
lease for another year.’”’ Epperson vy. 
Helbron, 225 S.W. 345, 349, 145 Ark. 
566, 15 -A.E.R. 597. 


fe] In statutes.—(1) In a statute 
providing that certain judges shall 
be elected at the first general elec- 
tion, and “thereafter” at the general 
election next preceding the time of 
the termination of their respective 
terms of office, “the word ‘thereafter’ 
+. ». Can have no other meaning 
than that, at the general election next 
preceding the time of the termina- 
tion of each and every subsequent 
term of office, as they shall follow 
each other in succession, a successor 
shall be elected.’’ State v. Galusha, 
104 N.W. 197, 74 Neb. 188, 197. (2) 
In construing Act of Congress of 
March 38, 1875, c 152 (18 St. 482) § 
4, granting to railroads right of way 
through public lands, upon conditions 
set out in the act and providing that 
“thereafter all such lands . : 
shall be disposed of subject to such 
right of way,” it was held that the 
word “thereafter” referred to the 
fulfillment of all conditions, includ- 
ing the last one provided for. Minne- 
apolis, etc., R. Co. v. Doughty, 28 S.Ct. 
291, 208 U.S. 251, 258, 52 L.Ed. 474: 
(3) In construing Gen. St. (1923) § 
1831, governing actions against mu- 
nicipalities for death by wrongful act 
or omission, and providing, “No ac- 
tion shall be maintained unless such 
notice has been given; or if com- 
menced within ten days thereafter, or 
more than one year after the occur- 
rence of the loss or injury,” the court 


For later cases, developments and changes in the law see Annotations, same title and section number. 


or to a time or period following the event or date,*® 
but not to refer to unlimited time;*® and sometimes 
if 1s construed as indicating the order and not the 
time of commencing,’° being then equivalent to “sub- 


ject to.” 


Phrases: “At any time thereafter,”72 “every six 
years thereafter,”** “on any year thereafter,”74 
“shall thereafter be annually levied and collected,”7® 
“shall thereafter be owned . . . 
“shall thereafter presume to execute his office,”77 
shall be disposed 


“thereafter all such lands . . . 


Said: “Plaintiff’s case rests upon the 
construction of the word ‘thereafter’ 
as used in the last sentence of section 
1831 [quoted]. It was not aptly used. 
But we think it has reference to the 
time of the injury.” Kuhlman v. City 
of Fergus Falls, (Minn.) 227 .N.W. 
653, 654. (4) Under Acts (1907) pp 
61, 62 §§ 5-7, authorizing the estab- 
lishment and maintenance of deten- 
tion homes, as amended by Acts 
(1919) pp 729, 780 §§ 5-7, providing 
that where an election is held and the 
act adopted in any county the tax 
thereby authorized shall “thereafter” 
be annually levied and collected, the 
levy of stich tax held authorized in 
the year in which the act was adopt- 
ed, the court saying: ‘“‘As we read and 
understand the statute, its clear 
meaning and intent is the same as if 
it read, ‘after the act is in force’ the 
tax shall be annually levied.” People 
Vert. Wuouis, Ag oh E.R: Co: 433° N. 
B. 217,-300 Tit. 519, 520. (5) Where 
statute provided that “if any sheriff 
shall neglect, refuse or be unable to 
give bond at the time limited, the of- 
fice of such sheriff shall immediately 
expire, and be deemed and taken to 
be vacant; and if such sheriff shall 
thereafter presume to execute his of- 
fice, then all such his acts done un- 
der color of office shall be absolutely 
void,” the court said: ‘ ‘Thereafter' 
in this section is susceptible of two 
interpretations. The one, that all 
acts done under color of office, after 
the default . . . shall be void; 
the other, that all acts done under 
color of office after the office shall be 
deemed and taken to be vacant, . . . 
shall be void. . . . It must be pre- 
sumed that the latter construction 
expresses the legislative intent.” 
Clark v. Ennis, 45 N.J.Law 69, 77. 


{f] In wills.—(1) In construing a 
bequest whereby certain personal 
property is given by will to certain 
persons for life, and ‘“‘to be thereafter 
disposed of as herein provided,” the 
court said: ‘The adverb ‘thereafter’ 
does not postpone the vesting, but re- 
fers to the time of enjoyment of those 
beneficially interested.” Matter of 
Conger, 81 N.Y.S. 733, 735, 40 Misc. 
157, 160, 3 Mills Surr. 468. (2) In 
construing provision in a will creat- 
ing trust and providing payment of 
income and profits to the testator’s 
son for life and after his death to pay 
the same to the said son’s three 
daughters if living, and if either such 
daughter be dead then the principal 
of her share to her lineal heirs, if any, 
and if none, then to the survivors 
equally, ‘and upon the death there- 
after of either of the survivors, my 
said trustees shall pay and deliver 
the principal [to class provided for],’ 
the court said: ‘The word ‘there- 
after’ obviously refers to the death 
of the son, and means the period fol- 
lowing that event.” King v. Hawai- 
fan Trust Co., 21 Hawaii 619, 622. 


68. Brandenburg v. Buda Co., 132 
N.E. 514, 299 Ill. 133, 138. 
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of,”"® “thereafter, during the continuance of this 
lease,”"® “thereafter it shall be in full benefit,”®° 
“thereafter maintain,”’8! “thereafter on five days’ 
written notice,”®? “thereafter pay one-half of the 


net proceeds,”’®* “thereafter the town superintendent 


in common,”?é 


THEREAT.°° 


69. People v. Howell, 160 N.Y.S. 


959, 174 App.Div. 118, 121. 


fa] Is highway law.—‘“‘The term 
‘thereafter’ in Highway Law (Consol. 
Laws, ec 25) § 40, in the proposition 
that the office of superintendent be 
appointive, does not necessarily refer 
to unlimited time. It indicates the di- 
rection in time to which the context 
refers, taken in connection with the 
final clause of Town Law (Consol. 
Laws, c. 62) § 48, subd. 18, it may 
fairly mean that such action should 
‘remain in force until altered or re- 
pealed at some subsequent town meet- 
ing.’” People ex rel. Dare v. Howell. 
160 N.-Y.S. 959, 174 App. Div: 118,°121: 


70. McCrillis v. McCrillis, (R.I.) 
142 A. 158, 154. 


[a] Order of payment rather than 
time of commencement.—(1) In con- 
struing the testamentary provision: 
“My trustee shall from time to time, 
sell all the unimproved lands in my 
estate and shall, in case my personal 
estate—aside from my household fur- 
nishings—prove insufficient to pay my 
just debts, funeral expenses, the cost 
of said monument, and the cost of 
administering my estate, shall use 
enough of the proceeds of the sale 
of said lands to complete the admin- 
istration of my estate, and ‘thereaft- 
er’ pay one-half the net proceeds of 
said lands to my son [in specified in- 
stallments and until he does certain 
things].” the court said: “The will 
does not plainly require ‘thereafter’ 
to be construed as fixing the time of 
the commencement of payments to be 
after completion of administration. 
This word is often used as equivalent 
to ‘subject to.’ When so used it in- 
dicates the order of payment, and not 
the time when it commences. Svch 
was its meaning in this will.” Mc- 
Crillis v. McCrillis, (R.I.) 142 A. 1538, 
154. (2) And continuing: “The cor- 
rectness of our construction is more 
apparent if we leave out certain lan- 
guage. . . . It would then read: 
‘My trustee shall sell all the 
unimproved lands . . . and there- 
after pay one-half, ete.’ 
‘Thereafter’ is thus seen to refer to 
the sales of unimproved Jand rather 
than to the closing of administration, 
that is, the sources of the annuity 
rather than the time for paying it.” 
McCrillis v. McCrillis, supra. 


71. McCrillis v. McCrillis, supra. 
“Subject to” see Subject § 8. 


72. 2 State: vn, wewis,. So. Ps 6195-72 
Kan. 234. 


[a] “Thereafter” compared.— 
State v. Lewis, 83 P. 619, 72 Kan. 234. 


73. State v. Galusha, 104 N. W. 
197, 74 Neb. 188, 197. 


74, Brandenburg v. Buda Co., 132 
N.E: 514, 299 Ill. 133, 138. 


75. People v. St. Louis, A. & T. H. 
R. Co., 183 N. E. 217, 800 111.519, 520. 


76. Pere Marquette R. Co. v. Wa- 


shall be appointed,’’®* “thereafter to impair any of 
the rights,”*> “three days thereafter,”®*® “to be there- 
after disposed of as herein provided,’’’? “upon the 
death thereafter of either of the survivors,’ and 
“within ten days thereafter.’’8® 


At that occurrence or event;®! at 


bash R. Co., 104 N. W. 650, 656, 141 
Mich. 215. 


Be Clark v. Ennis, 45 N.J.Law-69, 


78. Minneapolis, ete, R. Co. v. 
Doughty; 28° S.Ct. 291; 208. U:S. 251) 
257, 52 L.Ed. 474 [quot Act March 3 
See ec 152 § 4 (18 U. S. St. at L. 


79. Pere Marquette R. Co. v. Wa- 
bash R. Co., 104 N.W. 650, 656, 141 
Mich, 215. 


0. McAlister v. National Life Ins, 
Co., (Mo.App.) 251 S.W. 98, 100. 


81. Breen v. Hines, 202 N.W. 726, 
162 Minn. 271. 


fa]. In Standard Clearance Act (L. 
[1913] c 307 § 2; G. S. [1923] § 4754; 
Git S. ELV913])"§' 74273), “them words 
‘thereafter maintain’ refer to the 
maintenance of structures which rail- 
roads are forbidden to ‘erect or recon- 
struct’ after its passage. The pro- 
hibition is against the maintenance of 
structures erected or constructed aft- 
er the act.” Breen v. Hines, 202 N. 
W. 726, 162 Minn. 271. 


s2. State v. Lewis, 83 P. 619, 72 
Kan. 234 [quot Mowery v. Wilson 
State Bank, 72 P. 539, 67 Kan. 128]. 


@3. McCrillis v. McCrillis, (R.I.) 
142 A. 1538, 154. 
84. People v. Howell, 160 N.Y.S. 


959, 174 App.Div. 118, 119. 


85. Lamoutte v. Title Guaranty & 
Surety Co., 151 N.Y.S. 148, 154, 165 
App.Div. 573. 


86. State v. Murray, 140 S.W. 899, 
237 Mo. 158, 168. 


[a] Phrase construed in statute.— 
Where statute (Rev. St. [1879] § 
1574), making it an offense to remove 
or cause to be removed and placed in 
a public road any dead animal or oth- 
er nuisance, concludes ‘and if such 
nuisance be not removed within three 
days thereafter it shall be deemed a 
second offense,”’ the court said: ‘The 
words ‘three days thereafter’ do not 
mean three days after the nuisance is 
created, but rather three days after 
conviction.” State v. Murray, 140 S. 
W. 899, 902, 287 Mo. 158, 168. 


87. Matter of Conger, 81 N.Y.S. 
733, 734, 40 Mise. 157, 3 Mills Surr. 
ri [aff 80 N.Y.S. 938, 81 App.Div. 
493]. 


8s. King v. Hawaiian Trust Co., 21 
Hawaii 619, 623. 


89. Kuhlman vy. City of Fergus 
Falls, (Minn.) 227 N.W. 653, 654. 


gs0. See also Therein post; There- 
upon post. 


91. Webster New Int. D. See City 
of Santa Rosa v. Bower, 75 P. 829, 
142 Cal. 299, 301. 


[a] “hereon” distinguished.— 
City of Santa Rosa v. Bower, 75 P. 
829, 142 Cal. 299, 302. 


“Thereon” post. 


—— 
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that place.®? 


thing preceding.®* 
Phrase: < “Majority” 3 12°%: 
THEREBY.?* 


Phrases: “‘And thereby’ was 


ground,”’? “did thereby terminate the risk,’’® “there- 


92. Webster New Int. D. 


93. City of Santa Rosa v. Bower, 
75 P. 829, 142 Cal. 299, 301. 


{a] Inu constitutional provision.— 
In construing Const. art 11 § 8, de- 
claring that a freecholder’s charter for 
a city “shall be submitted to the qual- 
ified electors of said city at a general 
or special election, and, if a majority 
of such qualified electors ‘voting 
thereat’ shall ratify it, it shall be sub- 
mitted to the Legislature, etce.,’’ the 
court said: “The word ‘thereat’ in 
section 8 by grammatical construction 
refers to the previous phrase ‘gen- 
eral or special election, and is ex- 
actly the same in meaning as if the 
sentence had read, ‘if a majority of 
such qualified electors voting “at such 
election” shall ratify the same,’” 
City of Santa Rosa v. Bower, 75 P. 
829, 830, 142 Cal. 299, 301. 


94. City of Santa Rosa v. Bower, 
supra (‘refers to’... . previous 
phrase’’). 


95. City of Santa Rosa v. Bower, 
15 P. 829,142. Cal. 299, 301. 


[a] “Majority 4 a 2 ‘voting 
thereon’” distinguished.—In con- 
trasting a constitutional section con- 
taining the text phrase with an 
amendment thereto substituting 
“thereon” instead of “thereat,” the 
court said: ‘The distinction between 
the words ‘thereon’ and ‘thereat’ is 
very clear. The one means the votes 
cast upon the proposition in question; 
the other means the votes cast at the 
election at which the proposition is 
submitted.” City of Santa Rosa V. 
Bower, 75 P. 829, 142 Cal. 299, 302. 


96. See also Hereby 29 C.J. p 347. 


97. Hornbrook y. Elm Grove, 21 
a 851, 40 W.Va. 548, 546, 28 L.R.A. 


[a] “Because” equivalent.—In con-. 


struing a statute providing for for- 
feiture of town charters for nonuser 
or misuser declaring that the town 
“shall ‘thereby forfeit’ its charter,” 
the court said: “It means only that 
‘by reason of’ or ‘because of’ such 
and such facts the charter shall be 
forfeited. It is only equivalent to 
the word ‘because’ in the language, 
‘shall because of such failure forfeit 
its charter to the state.’’? Hornbrook 
v. Elm Grove, 21 S.E. 851, 40 W.Va. 
543, 546, 28 L.R.A. 416. 


“Because” 7 C.J. p 1020. 


98. Hornbrook v. Elm Grove, 21 S. 
ae 40 W.Va. 548, 546, 28 L.R.A. 


“By reason of” 9 C.J. p 1110 note 94. 


99. Daniels v. State, 41 So. 609, 
611, 52 Fla. 18; Fall City Ice & Bev- 
erage Co. v. Scanlan Coal Co., 271 S.W. 
1097, 1099, 208 Ky. 820; Schoepflin v. 
Coffey, 56 N.E. 502, 162 N.Y. 12, 16; 
Lieuallen vy. Mosgrove, 54 P. 200, 664, 
33 Or. 282, 289. 


“Means” 40 C.J. p 18. 


The word is said to be equivalent to 
“at such” [place or time],°? and to refer to some- 


‘voting thereat.’ ”°® 


Because of ;°7 by reason of ;°° by 
that means;°® in consequence} of that,? of the pre- 
ceding allegations,® or thereof;* in that way;° and 
is.said to refer to all that precedes it.® 


THEREAT—THEREFOR 


Up) PNET A a Bh rt aR RD eR ee 
‘ cited are HS ba 


by and by thus striking,”’® “thereby eaused,”?° “there- 
by caused the statements to be printed and pub- 


lished,”1!1 “thereby causing to the plaintiff serious 


carelessness . 


thrown to .the 
mentioned.!® 


1. See infra notes 2-4. ' 
“Consequence” 12 RCT p 521. 


2. Fall City Ice & Beverage Co. v. 
Scanlan Coal Co., 271 S.W. 1097, 1099, 
208 Ky. 820; Lieuallen v. Mosgrove, 
54 P. 200, 664, 33 Or. 282, 289. 


“That” ante. 


3. Daniels v. State, 41 So. 609, 611, 
52 Fla. 18; Schoepflin v. Coffey, 56 
N.E. 502, 162 N.Y. 12, 16. See Union 
Sling Mill Co. v. Gillen, 100 Ill. 52, 


4 Pope v. Chicago City Ry. Co., 
113 Ill.App. 503, 507. 


face ¢in consequence thereof”’ 
equivalent.—Pope v. Chicago City Ry. 
Co., 113 Ill.App. 5038, 507. 

“Thereof” post. 


5. Birmingham R., ete, Co. v. 
Brown, 43 So. 342, 150 Ala. 327, 331 
(where such is said to be a natural 
signification of the term). See Cain 
v. Lancashire Ins, Co., 27 U.C.Q.B. 
(Ont.) 217, 219 (‘ ‘thereby,’ or in the 
manner set out’’). 


[a] “In that way” equivalent.— 
rea R., etce., Co. v. Brown, 
43 So. 342, 150 Ala. 327, 331. 


6. Daniels y. State, 41 So. 609, 611, 
52 Fla. 18 [cit Union Rolling Mill Co. 
v. Gillen, 100 Ill. 52, 54]. See Chicago 
& EH. I. R. Co. v. Crose, 73 N.E. 865, 
214 Ill. 602, 614, 105 Am.S.R. 135, 


[a] As used in instruction that it 
was negligence on the part of a rail- 
road company to run its. trains 


through a city at a speed prohibited 


by law, and if the railroad did so run 
its trains and “thereby injures or de- 
stroys the property of a person who 
is himself in the exercise of reason- 
able care, . . . the company will 
be liable,” held to mean that the rail- 
road must have injured the property 
by so running at a prohibited speed; 
the court saying: “The word ‘thereby’ 
refers to the unlawful speed, and 
therefore the instruction does in ef- 
fect require the unlawful speed to be 
the proximate cause of the injury.” 
Chicago & BE. I. R. Co. v. Crose, 73 N. 
eee 214 Ill. 602, 614, 105 Am.S.R. 


7 Pope vy. Chicago City Ry. Co., 
113 Ill.App. 508, 507. 


8. Cain v. Lancashire Ins, Co., 27 
UiC.@iB: COnt:), 217%, 219. 


9. Daniels v. State, 41 So. 609, 610, 
§2 Fla. 18 [cit Bishop Directions and 
Forms § 520]; State v. Haworth, 68 
P. 155, 24 Utah 398, 403. 


[a] Use in indictment approved in 
connection with other allegations so 
as to allege that defendant struck the 
deceased with the bullets. Daniels v. 
State, 41 So. 609, 610, 52 Fla. 18 [cit 
Bishop Directions and Forms § 520]; 
eee eae Haworth, 68 P. 155, 24 Utah 


10. Fall City Ice & Beverage Co. 


v. Scanlan Coal Co., 271 S.W. 1097,' walk the court said: 


to spread,”!5 and “thereby wantonly . . . 
plaintiff to suffer the injuries. 


THEREFOR.'!* : 
word is said to refer to what has been previously 


injuries,”?2 “thereby forfeit,”1? “thereby injures or 
destroys the property,”!* “thereby, through wanton 


s allowediese bo een tinems or cmers 


caused 
9916 


For that, or this, or it.1® The 


1099, 208 Ky. 820. 


[a] Proper substitute for “direct- 
ly caused.”—In action for collision of 
trucks, instruction that if driver’s 
failure to observe duty ‘thereby 
caused” collision, rather than ‘‘direct- 
ly caused” collision, held not_too in- 
definite or confusing. Fall City Ice 
& Beverage Co. v. Scanlan Coal Co., 
271 S.W. 1097, 1099, 208 Ky. 820. 


11. Schoepflin v. Coffey, 56 
502, 162, N.Y. 12,/16. 


12. Union Rolling Mill Co. v. Gil- 
len, 100 Ill. 52, 54. 


[a] In instruction in action for 
negligence held to refer to all that 
precedes it. ‘Union Rolling Mill Co. 
v. Gillen, 100 Ill. 52, 54. 


13. Hornbrook vy. Elm Grove, 21 
pire 851, 40 W.Va. 548, 546, 28 L.R.A. 


N.E. 


[a] Construed in statute.—‘“The 
words ‘thereby forfeit’ are not un- 
usual in such cases where the purpose 
is to declare a certain fact a cause of 
forfeiture, fine or other legal result. 
It means only that ‘by reason of’ or 
‘because of’ such and such facts the 
charter shall be forfeited.’”’ Horn- 
brook v. Elm Grove, 21 S.E. 851, 40 
W.Va. 548, 546, 28 L.R.A. 416. 


14. Chicago & E. I. R. Co. v. Crose, 
73 N.E. 865, 214 Ill. 602, 614, 105 Am. 
S2R.6135: 


15. Lieuallen vy. Mosgrove, 54 P, 
200, 664, 33 Or. 282, 284. 


16. Birmingham R., ete. Co. v. 
Brown, 43 So. 342, 150 Ala. 327, 331. 


{a] Insufficient averment of wan- 
tonness.—An allegation that, while 
plaintiff was engaged in leaving de- 
fendant’s car, defendant’s servant in 
charge or control of the car, acting 
in the line and scope of his authority 
as such, wantonly or intentionally 
caused the car to start or jerk, “and 
‘thereby’ wantonly or intentionally 
caused plaintiff to suffer the injuries 
etc.,” held insufficient to aver wanton- 
ness or an intention on the part of 
defendant’s servant to inflict the in- 
juries, in the absence of an averment 
or showing of purpose to inflict the 
injury. Birmingham R., ete., Co. v. 
Brown, 438 So. 342, 150 Ala, 327, 331. 


17. See also Therefore post. 


18. Webster D. [quot Ercanbrack 
v. Faris, 79 P. 817, 10 Idaho 584, 588]. 
See State v. Dayton Lumber Co., 
(Tex.) 159 S.W. 391, 398; Hutchinson 
Na a es 5 P. 606, 2 Wash.T. 314, 


SEG? Soy Cush a Gade 

“That” ante. 

“This” post. 

19. See cases infra this note. 


[a] In city charter.—In constru-. 


ing section of a city charter relating 
to assessments for building a side- 
“It only says, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


be ees oe ie ds 


ee 


Phrases: “All compensation therefor,”?° “amount 
due therefor, and for which the lien is claimed,”2! 
“assessment be made or tax levied to pay there- 


for that or this reason;?* for this reason;2° refer- 
ring to something previously stated.?° 


that without such petition or vote 
there shall in no case a ‘sidewalk be 
built’ and an ‘assessment be made or 
tax levied to pay therefor.’ ‘There- 
for’ means ‘for the sidewalk being 
built.’”” Hutchinson y. Olympia, 5 P. 
606, 2 Wash.T. 314, 320. 


[b] In contract.—In construing a 
clause in a contract providing that 
“first parties shall . . complete 
and finish said grading contract ... 
and shall collect , all compen- 
sation therefor hereafter accruing, 
ete.,” the court said: ‘“ ‘Therefor,’ as 
used immediately following the word 
compensation,’ evidently refers back 
to the expression ‘complete and finish 
Said grading contract’ and necessarily 
means that [such first parties] shall 
have all compensation for ‘completing 
and finishing said grading contract.’ ”’ 
Ercanbrack y. Faris, 79 P. 817, 10 Ida- 
ho 584, 589. 


[c] In statutes.—(1) In constru- 
ing Acts 26th Leg. (ist Ex. Sess.) ¢ 
11 § 8 (Rev. Civ. St. [1911] art 5468), 
the permanent school fund of the 
state, and providing for suits in T. 
County against any person claiming 
any of the lands belonging to the 
school fund, or any other funds, the 
court said: “A subsequent portion of 
said article says that the Attorney 
General shall bring suit ‘therefor,’ 
which we construe to mean ‘for the 
land.’” State vy. Dayton Lumber Co., 
(Tex.) 159 S.W. 391, 398. (2) In con- 
struing a statute relating to causes 
of action against a wife, and pro- 
viding that a suit may be maintain- 
ed against her, or against her hus- 
band “therefor,” the court. said: 
“The word ‘therefor’ . . . plain- 
ly refers to all the different causes 
of action before enumerated in that 
section.” Marcus v. Rovinsky, 49 A. 
420, 95 Me. 106, 109. (3) In holding 
that under lien statute, each subcon- 
tractor was entitled to an independent 
lien and that each was required to 
furnish for filing a written statement 
setting forth the amount due therefor, 
the court said: “The word ‘therefor’ 
eannot refer to the last labor that 
was performed, or the last materials 
that were furnished, by some other 
person.” Central Trust Co. v. Rich- 
mond, etc., R. Co., 68 F. 90, 97, 15 C. 
GLA 27.3, 41, LRA; 458. 


30. Ercanbrack v. Faris, 79 P. 817, 
10 Idaho 584, 588. 

21. Central Trust Co. v. Richmond, 
ete.) Re CO, 68 90, 97, 15 C.C.A. 
273, 41 L.R.A. 458.. 


[a] “Befers to the statement of 
the labor that was performed or ma- 
terials or teams that were furnished.” 
Central Trust Co. v. Richmond, etc., 
SPOS, ubk Bs 90) 97, 15> C.C. A273, 47 
L.R.A. 458. 

22. Hutchinson v. Olympia, 
606, 2 Wash.T. 314, 320. 


23. State v. Dayton Lumber Co.,, 
(Tex.) 159 S.W. 391, ; 


24. ‘Marcus v. Rovinsky, 49 A. 420, 
95 Me. 106, 107. 


25. See also Therefor ante. 
26. Worcester D. [quot Thompson 


bP. 


THEREFOR—THEREIN 


for,”?? “Attorney General may bring suit ‘there- | or time.?¢ 
_ for,’”?8 and “suit to be ‘maintained . . . there- 

tor? 7224 Phrases: 
THEREFORE.?® Consequently ;2* for that;27 


THEREIN.*° 


v. Gilmore, 50 Me. 428, 433]. 


27. Webster D. [quot Thompson y. 
Gilmore, 50 Me. 428, 433]. 


28. Webster D. [quot Thompson v. 
Gilmore, 50 Me. 428, 433]. ’ 


29. Worcester D. [quot Thompson 
v. Gilmore, 50 Me. 428, 433]. 


“Reason” 52 C.J. p 1181. 


30. Webster D. [quot Thompson y. 
Gilmore, 50 Me. 428, 433]. 


Sl. See also From 27 C.J. p 907; 
There ante, 


32. Steavens v. Federal L. Ins. 
Co., 2387 N.W. +388, 255 Mich. 95, 97. 


33. Steavens v. Federal L. Ins. Co., 
supra. 


“Pree” 27 C.J. p 893. 


34. Webster New Int. D. See Stea- 
vens v. Federal L. Ins. Co., 237 N.W. 
388, 255 Mich. 95, 98; Hales v. Raines, 
130 S.W. 425, 146 Mo.App. 232, 242. 


35. Tilt v. Silverthorne, 11 U.C.Q. 
B. 619, 620 (“therefrom ‘or thereaft- 
rae in argument approved in opin- 
ion). 


“Phereafter” ante. 
36. See cases infra this note. 


[a] As referring to antecedent ex- 
pressing cause.—Hales v. Raines, 130 
S.W. 425, 146 Mo.App. 232, 242. F 


{[b] Construed as referring to an- 
tecedent of place.—Steavens v. Feder- 
al Ta fas. Co., 237 N.W. 388, 255 Mich. 
95, 98. 


[c] Referring to antecedent of 
time.—Tilt v. Silverthorne, 11 U.C.Q. 
B. (Ont.) 619, 620. 


37. Steavens v. Federal L. Ins. Co., 
237 N.W. 388, 255 Mich. 95, 96 


38. Tilt v. Silverthorne, 11 U.C.Q. 
B. (Ont.) 619. 


39. Hales v. Raines, 130 S.W. 425, 
146 Mo.App. 232, 242. 


40. See also Herein 29 C.J. p 348; 
Thereabout ante; Thereat ante. 


“Thereabout” compared see There- 
about ante § 2 note 54 [al]. 


41. Standard D.; Webster D. [both 
quot Mulville v. City of San Diego, 
192 P. 702, 183 Cal. 734, 739]. 


fa] As meaning within limits of 
municipality or district.—Mulville v. 
City of San Diego, 192 P. 702, 183 Cal. 
734, 739 (construing St. [1915] p 99, 
providing for the formation of dis- 
tricts within municipalities for the 
acquisition or construction of public 
improvements “‘therein’”’); In re Park- 
ersburg Borough Sts., 17 A. 27,124 Pa. 
511, 525 (statute giving exclusive pow- 
er to authorities of borough with ref- 
erence to streets “therein’); Met- 
calfe v. Seattle, 25 P. 1010, 1 Wash. 
297, 301 (constitution providing that 
no municipality shall become indebt- 
ed beyond one and one-half per cent 
of its taxable property without the 
assent of three fifths of the voters 
“therein” voting). 

[b] As part of rather than whole 


city.—Construing charter provision 
empowering a city “to tax any par- 


THEREFROM.?1 
from this or that;34 thereafter;*®> and it is con- 
strued as referring to an antecedent of cause, place, 


[62 C.J.] 908 


Away from;?2 free from;?# 


“Accidentally thrown therefrom,’’37 
“reasonable time ‘therefrom,’ ”’?8 and “suffer in the 
future therefrom.’’?9 


In that place,*? time,*? or thing.** 


ticular part or district of the city, for 
paving the streets, lanes, or alleys 
therein,” the court said: “It has nev- 
er been pretended that the word ‘there- 
in’ in that clause related to the city. 
- . . But it has always been con- 
sidered, (and properly,) that it relat- 
ed to the particular part or district of 
the city to be taxed, and meant for 
paving the streets, lanes or alleys in 
such particular part or district.” Bal- 
timore vy. Hughes, 1 Gill & J. (Md.) 
480, 495, 19 Am.D. 243. 


[c] As post office or portion of 
building used therefor.—(1) In con- 
struing U. S. Rev. St. (1878) § 5478 
[U. S. Comp. St. (1901) p 3696], de- 
fining the offense of entering a post- 
Office to commit larceny the court 
said: “The offense defined is ‘forcibly 
breaking into or attempting to break 
into any post-office, or building used 
in part as a post-office with intent to 
commit therein larceny,’ ete. Clearly . 
the word ‘therein’ qualifying both 
members of the sentence, means ‘in 
the post office.” U.S. v. Williams, 
57 F. 201, 202. (2) “The word ‘there- 
in’ obviously refers to the part of the 
building used for a post-office.” U.S. 
v. Saunders, 77 F. 170, 171. To same 
effect U. S. v. Campbell, 16 F. 2338, 235, 
9 Sawy. 20. (3) In sustaining a de- 
murrer to an indictment charging 
forcibly breaking into a _ building 


“which building was . . . used in 
part as a post-office, . . . with 
the intent, ‘in said building,’ 


to commit the crime of larceny,’ the 
court said: “The. Statute=vnac we 
makes punishable the act of breaking 
into a building used in part as a post- 
office, with intent to commit larceny 
in the part so used, but not such a 
breaking with the intent.to commit a 
larceny anywhere in such building.” 
U. SS.’ v. Campbell, 16 F. 233, 235, 9 
Sawy. 20. 


[d] Which of two places indicat- 
ed.—In Rey. L. c 81 § 31, providing 
“every city and town shall be liable 
for any expense necessarily incurred 
for relief of pauper therein by any 
person not liable for his support, aft- 
er notice and request to an overseer, 
the word ‘therein’ clearly refers to the 
city or town in which relief is fur- 
nished.”’ City Hospital of Quincy v. 
Inhabitants of Town of Milton, 122 
N.B. 274, 232 Mass. 2738, 274 (reject- 
ing contention that the word refers 
to the city or town where the person 
“falls into distress, and stands in 
need of immediate relief’). 


“Place”? 48 C.J. p 1211. 
42. Century D. 
“Time” post. / 


43. Century D. 
this note. 


[a] Referring to dower and inher- 
itance.—(1) In an antenuptial con- 
tract whereby the wife agreed to ac- 
cept a certain sum in settlement of 
her “right of dower and inheritance” 
in her husband’s estate, and relin- 
quish ‘all claim, right, title, and in- 
terest therein,’ the word “therein” 
held to refer to dower and inheritance. 
Mahaffy v. Mahaffy, 18 N.W. 685, 63 
Iowa 55, 64; Mahaffy v. Mahaffy, 17 


See cases infra 
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Phrases: “All claim, right, title, and interest 
therein,”** “and all proceedings therein,”45 “im- 
provement ‘therein,’ ”** “streets, alleys, ete., ‘there- 
ING hn ON tAR alin, ioe, oe eh DALE ieee Hons the 
city for paving the streets, lanes, or alleys therein,”*8 
“voters ‘therein’ voting,’*® and “with intent to com- 


Fd baal 


ie | 
a 


THEREIN—THEREOF 


THEREOF. Of it;5* of that.5? It has been said 
that ordinarily it must apply to the last antece- 
dent;°* but the contrary also has been held.®4 


Phrases: “According to the terms thereof,”>* 
“any justice or judge thereof,”®® “a sufficiency there- 


mit therein larceny.’’>° 


N.W. 46, 61 Iowa 679, 680. (2) And 
not to refer to statutory allowance 
for temporary support. Mahaffy v. 
Mahaffy, 17 N.W. 46, 47, 61 Iowa 679, 
680 (suit by widow against adminis- 
trator of decedent). (3) Nor to wid- 
ow’s right to occupy the homestead. 
Mahaffy v. Mahaffy, 18 N.W. 685, 689, 
63 Iowa 55, 64 (suit by decedent’s 
children against his widow). 


“Thing” post. 


44 Mahaffy v. Mahaffy, 18 N.W. 
685, 63 Iowa 55, 64; Mahaffy v. Ma- 
haffy, 17 N.W. 46, 61 Iowa 679, 680. 


- 45. Cummings v. Tabor, 21 N.W. 
72, 61 Wis. 185, 191. 


Limited to action itself— 
“The words . . must be con- 
Strued to mean proceedings in the 
action, and not in the judgment or 
proceedings subsequent to the judg- 
ment only.” Cummings y. Taylor, 21 
N.W. 72, 61 Wis. 185, 191. 


46. Mulville v. City of San Diego, 
OZ PY L702) 183° Cal. 734, 740. 


[a] “Improvement ‘thereto’” con- 
trasted.—‘“‘A structure physically 
without the district, in whole or in 
part, may be an improvement ‘there- 
to,’ but it is not an improvement 
‘therein.’ ”’ Mulville vy. City of San 
Diego, 192 P. 702, 183 Cal. 734, 740. 


47. Mulville v. City of San Diego, 
192 P. 702, 183 Cal. 734, 739; In re 
Parkersburg Borough Sts., 17 A. 27, 
124 Pa. 511, 525. 


[a] By text phrase “is meant such 
only as begin and end within the lim- 
its of the municipality.” Mulville vy. 
City of San Diego, 192 P. 702, 183 Cal. 
734, 739 [quot In re Parkersburg Bor- 
ough Sts., 17 A. 27, 124 Pa. 511, 525. 


48. Baltimore vy. Hughes, 1 Gill & 
J. (Md.) 480, 495, 19 Am.D. 243. 


As meaning paving streets in 

particular pars or district and not 

whole city. Baltimore y. Hughes, 1 

ne & J. (Md.) 480, 495, 19 Am.D. 
3. 


49. Metcalfe v. Seattle, 25 P. 1010, 
1 Wash. 297, 301. 


[a] Force of “therein” in phrase. 
—‘The word ‘therein’ placed between 
‘voters’ and ‘voting’ merely qualifies 
the persons who might vote, not the 
body of voters who must vote to con- 
SUiLUte maw awit |imajonity. ie ol. 
At these particular [bond issue] elec- 
tions, it is only the voters ‘therein’ 
—residing therein—who can vote.” 
Metcalfe vy. Seattle, 25 P. 1010, 1 
Wash. 297, 301. 


[a 


50. U. S. v. Saunders, 77 F. 170, 
Ls We 1S: ive Williams, (57. FY. 20%: 
202; U. S. v. Campbell, 16 F. 230, 9 
Sawy. 20. 

51. U. S. v. Hudson, 65 F. 68, 71. 

52. U.S. v. Hudson, supra; Griffin 


v. Nicholas, 123 S.W. 1063, 224 Mo. 
275, 291. 


[a] So ccnstrued in hbequest.— 
Where a testator bequeathed all the 
residue of his estate to his wife for 
life “with full power to make such 
disposition thereof as may be neces- 
sary for her own comfort and sSup- 
port,” the court said: “The word 


For later cases, developments and 


‘thereof’ means ‘of that’ and_ ‘that’ 
is a demonstrative pronoun referring 
to ‘estate’ as its antecedent. The 
power given is to make such disposi- 
tion of the estate, that is, all the es- 
tate [not merely her life interest] as 
may be necessary for her own com- 
fort and support.” Griffin v. Ni¢gho- 
las, 123 S.W. 1068, 1067, 224 Mo. 275, 
291. 


53. Perry _v. Davis, 3 C.B.N.S. 769, 
776, 91 E.C.L. 769, 140 Reprint 945. 
See cases infra this note. 


[a] “According to the strict gram- 
matical construction of the sentence 
the word ‘thereof,’ . . . can only 
apply to the last antecedent.” Perry 
v. Davis, 3 C.B.N.S. 769, 778, 91 B.C.L. 
769, 140 Reprint 945. 


[b] In lease covenant.—Where a 
covenant against alterations in the 
premises provided “nor make any ex- 
ternal alterations whatsoever in the 
said premises, nor any internal altera- 
tions in the said dwellinghouse that 
may lessen the value ‘thereof,’ with- 
outethe consent. (30 2) 2orethe! Jes- 
sor,” the court, holding “‘thereof” ap- 
plicable only to the last antecedent, 
said: “It seems to me that all exter- 
nal alterations are absolutely and en- 
tirely prohibited, and that, to make 
Such alterations a breach of the cove- 
nant, it is not necessary that they 
should diminish the value of the 
premises.’’ Perry v. Davis, 3 C.B.N.S. 
es 778, 91 E.C.L. 769, 140 Reprint 
945. 


[c] In liquor statute.—In constru- 
ing St. (1852) c 322 § 12 that “no per- 
son shall be allowed to be a manufac- 
turer of any spirituous or intoxicat- 
ing liquors for sale, or a common 
seller thereof, without being duly ap- 
pointed or authorized.” the court said: 
“It is argued that ‘thereof’ means of 
liquors manufactured by the defend- 
ant. This is ingenious, but we think 
hot sound. Taking it in strict gram- 
matical construction, we cannot see 
how ‘thereof’? can include ‘manufac- 
tured by himself.’ The section ex- 
pressed more fully, would be thus: 
‘No person shall be allowed to be a 
manufacturer of any spirituous or 
intoxicating liquors for sale, or a 
common seller of spirituous or intox- 
icating liquors.’” Com. y, Bralley, 3 
Gray (Mass.) 456, 457. 


[d] In statute fixing speeial part- 
ner’s liability.—Where a statute de- 
clares, that “if any false statement 
be made in such certificate or affida- 
vit, all the persons interested in such 
partnership shall be liable for all the 
engagements thereof, as general part- 
ners,” the court said: “Let us look 
at the language a little more closely. 
- _. . All the persons interested in 
such ‘partnership’ shall be liable for 
all the engagements ‘thereof’; that is, 
plainly, of such partnership.”  Havi- 
ae v. Chace, 39 Barb. (N.Y.) 283, 


54. In re Reber’s Petition, 84 A. 
587, 590, 285 Pa. 622, 631. See cases 
infra this note. 


[a] As not referring to immediate 
antecedent.—(1) In considering Act 
June 28, 1911 (P. L. 1123), entitled 
“An act establishing in each county 


a board of viewers . . . and pro- 
viding for the charges upon the re- 
spective counties in the matter of sal- 
aries, costs and expenses thereof,” 
the court said: ‘A common sense 
reading of the title shows that the 


'word ‘thereof’ at the end refers, not 


to the immediate antecedent, but to 
the subject matter of the Act, the 
Board of Viewers to be established in 
each county.” In re Reber’s Petition, 
84 A. 587, 590, 235 Pa. 622, 630, 631. 
(2) In construing city ordinance pro- 
viding that ‘if the commissioners of 
health shall... report... thata nui- 
sance exists in any street, lane or alley 
in the City of Baltimore, which will 
endanger the health thereof,’ etc., the 
court said: “The word ‘thereof’ in 
the ordinance, does not relate to the 
City of Baltimore, so as to make it 
mean a nuisance which will endanger 
the health of the City of Baltimore: 
But it relates to any street, lane or 
alley, etc., and means a nuisance that 
will endanger the health of such 
Street, ete.” Baltimore v. Hughes, 1 
Gill & J. (Mad.) 480, 495, 19 Am.D. 243. 
(3) In construing a statute governing 
priority of claims of United States in 
case of assignment by insolvent debt- 
or and providing that insolvency shail 
extend “to cases where ‘a debtor, not 
having sufficient property to pay all 
his debts, shall have made a volun- 
tary assignment thereof’,” the court 
said: “The word ‘thereof’? refers to 
the word ‘property’.” U. S. v. Hooe, 3 
Craneh (U.S.) 73, 91, 2 L.Ed. 370. (4) 
In construing the word as used in a 
statute relating to copyright, the 
court said: ‘The word ‘thereof’ in 
the latter part of the section may well 
be held to refer back to the words ‘the 
several copies’ in its early pant.” 
Werckmeister y. Pierce, etc., Mfg. Co; 
63 F. 445, 454 [rev 72 F. 54, 18 C.C.A. 
431). (5) In construing a clause in 
a will “that upon the decease of my 
wife, said property be held for the use 
and benefit of my said children, or 
Cheimheirs: | ie oa sere being my de- 
Sire that each of them, or their heirs, 
shall have and receive one-half of 
the income therefrom, and that upen 
their decease their children to have 
and receive one-half part or portion 
thereof,” ete., the court said: “The 
true construction, in our opinion, is, 
that the word ‘thereof’ refers to prop- 
erty spoken of in the next preceding 
Sentence, so that it is the property, 
and not the income from the property, 
which is to pass to the grand-chil. 


cyioat Fussey v. White, 113 Ill. 637, 
55. Ercanbrack vy. Faris, 79 P. 817, 


10 Idaho 584, 589. 
56. U.S. v. Hudson, 65 F. 68, 70. 


{a] In supreme court rule.—In 
construing addition on May 11, 1891, 
of second paragraph of rule 36 pro- 
viding that where “writ of error is 
allowed in case of conviction,) /) 925. 
the circuit court or district court, or 
any justice or judge thereof, shall 
have power .. . to admit the ac- 
cused to bail” the court said: “This 
word ‘thereof’ limits the words ‘jus- 
tice or judge’ to a justice or judge of 
the courts above specified; ‘that is, 
manifestly, the circuit or district 
courts of the circuit where the case 


changes in the law see Annotations, same title and section number, 


_of,”5? “at the maturity thereof,’®§ “endanger the 
_ health thereof,”®® “for all the engagements there- 
_ of,”6° “oeeupiers thereof,”*! “on or before the ma- 
_ turity thereof,”’°? “salaries, costs, and expenses 
_ thereof,”*? “such disposition thereof,”®* and “that 


may lessen the value thereof.’’& 
THEREON.§®é 


two words;°§ 


was tried.” U.S. v. ‘Hudson, 65 F. 
68, 70, 71. 


mae Smith v. McIntire, 83 F. 456, 
58. Bridges v. Ballard, 62 Miss. 
237, 241: 
59. Baltimore v. Hughes. 1 Gill & 


J. (Md.) 480, 495, 19 Am.D. 243. 


60. Haviland v. -Chace, 39 Barb. 
(N.Y.) 283, 286. : 


[a] “The engagements ‘thereof’ 
are the engagements of the partner- 
ship, so long as it has a legal exist- 
ence.” Haviland vy. Chace, 39 Barb. 
GNEY.): 283;°: 287, 


61. Perry v. Davis, 3 C.B.N.S. 769, 
178, 91 E.C.L. 769, 140 Reprint 945. 

62. Bridges v. Ballard, 62 Miss. 
237, 241. 


fa] “On or before the maturity of 
each of said notes’ equivalent.— 
Bridges v. Ballard, 62 Miss. 237, 241. 


63. In re Reber’s Petition, 84 A. 
587, 590, 235 Pa. 622, 630. 
64. Griffin v. Nicholas, 123 S.W. 


1063, 224 Mo. 275, 291. 


65. Perry v. Davis, 3 C.B.N.S. 769, 
TUT, 91 E.C.L. 769, 140 Reprint 945. 


66. See also Thereupon post. 


67. Gossett v. Chandler, 264 S.W. 
853, $54, 204 Ky. 402 [cit Webster D.]. 


“On” 46 C.J. p 1095. 
“There” ante. 


68. Gossett v. Chandler, 264 S.W. 
853, 854, 204 Ky. 402 [cit Webster D.]. 


69. Century D. See cases infra 
this and notes 70, 71. 


[a] As indicating “on the track.” 
—iIn construing a statute fixing lia- 
bility of railroad company for inju- 
ries resulting from failure to fence 
track, the court said: “‘The language 
is that the corporation shall be liable 
for the damage done by engineers, 
etc., and cars ‘thereon.’ That seems 
to indicate that the animal must be 
injured on the track.” Jeffersonville, 
etc., R. Co. v. Dunlap, 13 N.E. 403, 11z 
Ind. 93, 103. 


“That” ante. 


70. Nicholson vy. Mercantile Ma- 
rine Ins. Co., 106 Mass. 399, 400. See 
Columbus Merchandise Co. v. Kline, 
248 F, 296, 299. 


[a] In conditional sale and chat- 
tel mortgage recording statutes.— 
Ohio Gen. Code § 8568, provides that 
the condition, in conditional sale con- 
tracts retaining title in the seller un- 
til the property is paid for, shall be 
void as to subsequent purchasers and 
mortgagees in good faith and credi- 
tors of the purchaser, unless the con- 
ditions are evidenced by writing sign- 
ed by the purchaser ‘‘and also a state- 
ment thereon [i. e., on the contract] 
under oath, made by the person sell- 
Aner . the property or his 
agent, . . . of the amount of the 
claim,” and the same, or a copy there- 
of, be filed with the county recorder 


The word is described as a com- 
pound of “on” and “there” ;®* and in defining it ref- 
erence is made to the separate definitions of those 
hence it has been held to mean on 


THEREOF—THEREON 


that;°® on the 


Phrases: 
“damages . . 


Smayjority . .) 


of the county where the purchaser 
resides. The statute contains similar 
provisions respecting chattel mortga- 
ges. Such instruments are not re- 
quired to be recorded, but merely filed 
and indexed. At various times during 
more than two years claimant sold 
and delivered machinery to bankrupt 
under separate contracts, taking notes 
therefor. Such contracts were not 
filed for record, but a short time be- 
fore the bankruptcy claimant took 
seven renewal notes; each being a 
conditional sale contract and describ- 
ing the property covered thereby. 
Its agent made an affidavit on a sep- 
arate sheet, stating the aggregate 
amount due on the notes and of the 
property, as though it were a single 
transaction. This sheet and the 
notes were attached together by a 
brass fastener and filed. Held that, 
under the rule of the Ohio courts re- 
quiring strict compliance with the 
statute, the affidavit, being readily 
removable from any one or ail of the 
several contracts and giving an op- 
portunity to substitute others, was 
not indorsed ‘‘thereon,” as required by 
the statute, and was insufficient to 
sustain the seller’s claim of prior 
right to the property as against gen- 
eral creditors of the bankrupt. Co- 
lumbus Merchandise Co. v. Kline, 248 
B..2.96,° 298) 7299, y 


[b] “On the same” equivalent.— 
In construing marine insurance poli- 
ey, the court said: ‘‘The description 
of a voyage to a port on the north 
side of Cuba, ‘with the liberty of a 
second port thereon’ can only mean 
that the second port is to be on what 
has already been specified, namely, 
the north side. In this connection, 
the word ‘thereon’ has exactly the 
same meaning as if the expression 
had been ‘on the same.’’”’ Nicholson 
v. Mercantile Marine Ins. Co., 106 
Mass. 399, 400. 


“Same” 56 C.J. p 122. 


71. City of Santa Rosa v. Bower, 
75 P. 829, 142 Cal. 299, 302. 


“Phereat” distinguished see There- 
at ante note 91 [a]. 


“Thereat” ante. 

72. Leddel v. Starr, 20 N.J.Eq. 
274, 285. See Chamberlain v. Wood, 
60 A. 706, 707, 100 Me. 73; Camden, 


etc., R., ete., Co. vy. Briggs, 22 N.J.Law 
623, 641, 649. ; 


{a] In lien statute.—In construing 
Rev. St. c 93 § 538, providing that 
“whoever labors at cutting, hauling, 
or sawing of spool timber, or in the 
manufacture of spool timber into 
spool bars, . . has a lien there- 
on for the amount due him for his 
personal services, etc.,” the court 
said: “Plainly, the word ‘thereon’ em- 
braces both the spool timber and the 
spool bars before named in the sec- 
tion.” Chamberlain v. Wood, 60 A. 
706, 707, 100 Me. 73. 


[b] In transportation company’s 
charter.—(1) In construing a provi- 
sion in the charter of a transporta- 
tion company, (operating a railroad, 


[62 C.J.] 905 


same;?° upon the proposition in 


question;71 and as a word of reference, it is said 
to refer to the last subject matter spoken of rather 
than to the last word.7? 
as meaning across.73 


It also may be employed 


“At some convenient point thereon,”74 
. to any such cattle . .. 
other stock thereon,’”’?® “has ‘a lien thereon,’ ”7¢ 
. voting ‘thereon,’”?7 “statement 
thereon under oath,”?® “whatever interest may be 


and 


a canal and ferry and steamboats in 
carrying goods between two cities), 
which authorized it to fix certain 
rates for transportation “thereon’”’ the 
court, in holding the word did not re- 
fer to “railroad” which was the near- 
est antecedent in the preceding sec- 
tion, said: ‘‘We are to look, therefore, 
to some other part of the act to de- 
termine its appropriate meaning.’ 
Camden, etce., R., etc., Co. v. Briggs, 22 
N.J.Law 628, 660. (2) “The word 
‘thereon’ must apply to the whole 
line and not to any particular part; 
as no discrimination is made in the 
act designating the particular part 
on which fare may be demanded, none 
can be presumed by implication.” 
Camden, etc, R., etc., Co. v. Briggs, 
22 N.J.Law 623, 661. : 


[c] In will—In construing a tes- 
tamentary direction for disposing of 


‘a bond due to the testator from his 


daughter, a legatee under his will, 
whereby testator gave such daughter 
a stated sum of the money due on this 
bond and directed that ‘on payment 
of the balance of said bond with what- 
ever interest may be due thereon, the 
bond shall be assigned to her,’ the 
court, in upholding the contention 
that the reference was to interest due 
on the “balance” and not on the whole 
bond, said: “If the clause was writ- 
ten as it must be interpreted, ‘the 
balanee of the principal secured by 
said bond’ there would be little hesi- 
tation in referring the word ‘thereon’ 
to such balance and not to the word 
bond. According to the usual con- 
struction of such phraseology, I think 
this would be the interpretation. The 
last subject matter of the direction 
given, was this balance of principal; 
and. although the word bond is used 
to describe that subject matter, and 
as such is last in the sentence, yet 
a relative like this is usually taken 
to refer to the last subject matter 
spoken of, and not to the last word.” 
Leddel v. Starr, 20 N.J.Eq. 274, 285. 


73. Gossett v. Chandler, 264 S.W. 
853, 854, 204 Ky. 402. 


[a] So construed in deed.—A deed 
conveying a passway, and requiring 
grantors to keep it fenced, but reserv- 
ing to them right to erect gates 
“thereon,” held to give them right to 
erect gates across passway, and not 
only in side fences. Gossett v. Chan- 
dler, 264 S.W. 853, 854, 204 Ky. 402. 


“Across” 1 C.J. p 911. 
74. Gossett v. Chandler, 264 S.W. 
8538, 854, 204 Ky. 402. 


75. Jeffersonville, etc., R. Co. v. 
Dunlap, 13 N.E. 403, 112 Ind. 93, 102. 


76. Chamberlain v. Wood, 60 A. 
706, 707, 100 Me. 73. 


77. City of Santa Rosa v. Bower, 
75 BP. 829, 142 Cal. 299, 302. 


“NMajority . . . ‘voting thereat’ ” 
rs a see Thereat ante note 95 
al. 


78. Columbus Merchandise Co. v. 
Kline, 248 F. 296, 298. 
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due thereon,”?® and “with the liberty of a second 


port thereon.”%° 


THERETO.*: To that.*? 


Phrases: “Any street, highway or avenue leading 
thereto,”®* “as near thereto as practicable,”** and 


“improvement ‘thereto.’ 8° 


THERETOFORE.*® 
time something else is done.®® 


Phrases: 


scheme.”?° 


79. WLeddel v. Starr, 20 N.J.Ea. 274, 
285. 


80. Nicholson v. Mercantile Marine 
Ins. Co., 106 Mass. 399, 400. 


81. See also There ante; 
tofore post; Thereunto post. 


' 82. Century D. See Browne v. Pat- 

erson, 55 N.Y.S. 404, 408, 36 App-Div. 
167 [rev 59 N.E. 296, 165 N.Y. 460]; 
Larocque v. Conhaim, 92 N.Y.S. 99, 
101, 45 Misc. 234, 237. 


[a] In affidavit of merits stating 
that “deponent has fully and fairly 
stated his defense to said action and 
all the facts relative thereto to his 
counsel,” “thereto” held to refer to 
“action.” Larocque v. Conhaim, 92 
N.Y.S. 99, 101, 45 Misc. 234. 


[b] In contract of shipment.— 
Where contract covering shipment of 
nitrates, to be made by named vessel, 
and bought principally for a ‘‘March 
and or April’ shipment provided: 
“Should the vessel named in this con- 
tract be lost before reaching loading 
ports, another vessel or vessels to 
be substituted for same shipment, or 
as near thereto as practicable,’ the 
court said: “The words ‘ 5 
clearly refer to time, and just as 
ciearly they refer to the time of the 
shipment to be made pursuant to this 
contract. . . . That being their 
meaning, the word ‘thereto’ must nec- 
essarily refer to some time mentioned 
in the contract. : Unless. it 
does so refer, it is clearly without 
meaning. No time is mentioned... 
except the ‘March and or April ship- 
ment;’ and unless the word ‘thereto’ 
refers to that shipment, it can have 
no meaning whatever with reference 
to the contract.” Browne v. Paterson, 
55 N.Y.S. 404, 408, 86 App.Div. 167 
[rev 59 N.E. 296, 165 N.Y. 460]. 


“rhat” ante. 


83. Reg. v. Brown, 17 Q.B. 833, 837, 
719 E.C.L. 833, 117 Reprint 1500. 


84 Browne v. Paterson, 55 N.Y.S. 
404, 408, 86 App.Div. 167 [rev 59 N.E. 
296, 165 N.Y. 460]. 


85. Mulville v. City of San Diego, 
192 P. 702, 183 Cal. 734, 740. 


“Improvement ‘therein’” contrast- 
ed see Therein ante note 46 [a]. 


86. See also Heretofore 29 C.J. p 
348; Thereto ante; Thereunto post. 


87. Hume v. U. 8., 118 F. 689, 696, 
55 C.C.A. 407. 


“Before” 7 C.J. p 1027. 
“Then” ante. 


88. See Hume y. U. S., 118 F. 689, 
696, 55 C.C.A. 407. 


89. Wilson v. Crewe 
[1905] 1 K.B. 491, 496. 


90. Hume v. U. S., 118 F. 689, 696, 
55 C.C.A. 407 (in indictment for 


There- 


Justices, 


Before then;8* before the 


“Theretofore kept,’”®® and “theretofore 
unlawfully, knowingly and fraudulently devised a 


THEREON—THEREUPON 


Phrases: 


THEREUNDER.®! Under this or that.°? 
“By sub-contract thereunder,”®* “sub- 


contractor thereunder,”®4 and “sub-contract there- 


under.”?5 


thing done.®® 
Phrases: 


“Thereunto authorized by writing, 


THEREUNTO.°* In its ordinary signification, to 
that;°7 unto this or that—that is, the particular 


9999 


“thereunto authorized in writing,”’! “thereunto be- 


longing,”? and “thereunto lawfully authorized.” 
THEREUPON.* 


[§ 1] A. In General. The word 


is said to have different meanings;° and is employed 


fraudulent use of the mails). 


91. See also Hereunder 29 C.J. p 
348; There ante. 


92. Webster New Int. D. [quot 
Grigsby v. Lexington & E. Ry. Co., 
153 S.W. 232, 152 Ky. 164, 167]. See 
Central Trust Co. v. Richmond, etc., 
R. Co., 54 F, 723, 724 [cit Webster D.; 
Worcester D. (‘‘under that or this’’)]. 


“This” post. 
“Under” [39 Cyc 670]. 


93. Central Trust Co. v. Richmond, 
ete, Ri Coy 5498. (285) 72 4ipatl 63 n. 
90, 96, 15 C.C.A. 273, 41 L.R.A. 458, 
cert den 16 S.Ct. 1199, 163 U.S. 679, 
41 L.Ed. 310]; Grigsby v. Lexing- 
ton) & BE.” Ry Col, 153.8. We 2oz, Loz 
Ky. 164, 165. 


94. Central Trust.Co. v. Richmond, 
etc., R. Co., 54 F.°7238, 724 [aff 68 F. 
90, 96, 15 C.C.A. 278, 41 L.R.A. 458 
(cert den 16 S.Ct. 1199, 163 U.S. 679, 
41 L.Ed. 310)]. 


95. Grigsby v. Lexington & E. Ry. 
Co., 153 S.W. 232, 152 Ky. 164, 167. 


[a] Construed in lien statute.—In 
construing Ky. St. § 2492, which pro- 
vides that all persons who perform 
or furnish labor, etc., by contract, ex- 
press or implied, with the owner or 
owners thereof, or by subcontracts 
thereunder, shall have a lien for such 
labor, the court, after defining the 
terms “subcontract,” “subcontractor,” 
and “‘thereunder,” said: ‘Hence the 
language ‘subcontract ‘thereunder’ 
covers all contracts, near or remote, 
in which the contractor undertakes to 
earry out and perform the work ac- 
cording to the terms of the principal 
contract.” Grigsby v. Lexington & E. 
NG Co.,.163 S.W., 232, 152 Ky. 164, 


96. See also Thereto ante. 


97. Bacon v. Davis, 98 P. 71, 9 Cal. 
App. 83, 87. 


[a] As meaning “to do that.”— 
“The word is obviously an el- 
liptical form of expression for the 
phrase ‘to do that.’’”’ Bacon vy. Davis, 
98 PP, R159) Calc App. 83) 87. 


98. Rue v. Missouri Pac. R. Co., 8 
Bae 533, 74 Tex. 474, 479, 15 Am.S.R. 


[a] So construed in statute, [Tex. 
St. art 548], providing that convey- 
ances of certain property must be in 
writing “subscribed and delivered by 
the party disposing of the same, or 
by his agent thereunto authorized by 
writing.” Rue v. Missouri Pac R. 
Co., 8 S.W. 538, 74 Tex. 474, 478, 479, 
15 Am.S.R. 852. 


99. Rue v. Missouri Pac. R. Co., 
Baie 533, 74 Tex. 474, 478, 15 Am.S. 


1. Bacon v. Davis, 98 P. 71, 9 Cal. 
App. 83, 87. 


[a] Phrase construed in statute.— 
Civ. Code, § 1741, providing that no 
agreement for the sale of real estate 
is valid unless in writing, subscribed 
by the party to be charged, “or his 
agent thereunto authorized in writ- 
ing,’ held to validate any agreement 
for the sale of real estate which is 
either subscribed by the owner or his 
agent, authorized in writing. Bacon 
v. Davis, 98 P. 71, 9 Cal.App. 83, 87. 
See also Frauds, Statute of §§ 373- 
377. 


2 Doe v. Langton, 2 B.&Ad. 680, 
691, 22. E.C.L. 285, 109 Reprint 1296. 


[a] Phrase variously construed.— 
“These words are, in common speech, 
of different import, according to the 
subject of which they are spoken. If 
we speak of a farm or field with ref- 
erence to the ownership, we say it 
belongs to such a one, meaning, there- 
by, that it is the property of that per- 
son; if with reference to any estate 
of a particular name, we say it be- 
longs to such an estate, as to the 
Britton Ferry estate, meaning that it 
is parcel of that estate; if with ref- 
erence to its locality, we say it be- 
longs to such a parish or township, 
meaning that it is situate in and part 
of that parish or township; and so 
with reference to a manor, we say it 
belongs to such a manor, meaning 
that it is situate in or part of that 
manor, in the ordinary and popular 
sense of the word ‘part,’ and not in 
the strictly legal sense, as part of 
the demesnes of the manor, or as 
holden of the manor or of the lord 
thereof.” Doe v. Langton, 2 B.&Ad. 
FH 6 691, 22 E.C.L. 285, 109 Reprint 


3. Daniels v. Trefusis, [1914] 1 
Ch. 788, 795. See also Frauds, Stat- 
ute of §8§ 364-372. 


4 See also On or Upon 46 C.J. p 
1095; There ante; Thereon ante. 


5. Porphyry Paving Co. v. Ancker, 
37 P. 1050, 1051, 104 Cal. 340; Bean 
v. Ayers, 67 Me. 482, 487. See cases 
infra this section. 


[a] As ambiguous expression.— 
Where a bill of exceptions ended with 
the statement: ‘Thereupon, on Feb- 
ruary 17, 1922, the court ordered that 
defendant’s motion for a new trial be 
overruled upon each and every ground 
contained in the original and amend- 
ed motion for a new trial, and a new 
trial was denied,” the court said: 
“The use of the word ‘thereupon’ ren- 
ders the sentence in which it is em- 
ployed somewhat ambiguous, for the 
reason that the word carries either 
the meaning ‘following upon,’ or ‘in 
consequence of.’” Atlanta Gaslight 
Co. v. Sams, 116 S.H. 21, 29 Ga.App. 
446, 448 [cit Standard D-]. 


[b] “Undoubtedly has different 
meanings.”—Bean v. Ayers, 67 Me. 
482, 487 [quot Porphyry Paving Co. v. 


Yor later cases, developments and changes in the law see Annotations, same title and seetionm number. 


oo was. 


to express a cause or condition,® or is used as ex- 


[§ 2] B. Expressing Cause or Condition, the term 
has been defined as meaning by reason of that;§ 
in consequence of;® in consequence!® of that,!! of 
which,'? or thereof ;1? on account of that;14 upon 
that;*® upon that or this;1® upon this or that,17 
or those precedent conditions.1* It has been held to 
refer to the consideration upon which a promise 


was made.1? 


Nae 37 P. 1050, 1051, 104 Cal. 


6 Yuma County Water Users’ 
Ass’n v. Schlecht, 43 S.Ct. 498, 500, 
262 U.S. 138, 67 L.Ed. 909; Hill v. 


Wand, 27 P. 988, 47 Kan. 340, 342, 27 


Am.S.R. 288. See infra § 2. 


[a] More frequently word of con- 
dition.—(1) “It is employed more fre- 
quently to express the relation of 
cause or of condition precedent,” 
Yuma County Water Users’ Ass’n yv. 
Schlecht, 43 S.Ct. 498, 500, 262 U.S. 
138, 67 L.Ed. 909. (2) “No doubt the 
word is much oftener used in the 
sense of the first and second of these 
definitions [cause or condition] than 
in that of the third, [time]; 
but which of these senses was intend- 
ed by its use in any particular case 
is to be determined almost entirely 
by reference to its context.”” Porphy- 
ry Paving Co. v. Ancker, 37 P. 1050, 
1051, 104 Cal. 340. 


[b] Construed as word of condi- 
tion.—In construing Reclamation Act, 
§ 4 (48 USCA §§ 419, 461), providing 
that, on determination by the secre- 
tary of the interior that an irrigation 
project is practicable, he may cause 
contracts to be let, and thereupon 


- shall give public notice of the lands 


irrigable and the charges to be made 
per acre for water, etc., the court aft- 
er discussing the two senses (of time 
and of condition) in which the word 
can be used, said: “It is in the lat- 
ter sense [as expressing the relation 
of cause or of condition precedent] 
that it is used here, and its meaning 
is that the determination as to the 
practicability of the project and the 
making of contracts, are precedent 
conditions to the estimate of cost and 
public notice.’ Yuma County Wa- 
ter Users’ Ass’n v. Schlecht, 43 S.Ct. 
498, 500, 262 U.S. 138, 67 L.Ed. 909. 


7, Hill v. Wand, 27 P. 988, 47 Kan. 
340, 342, 27 Am.S.R. 288, See infra 
§ 


8. Century D. [quot Porphyry Pav- 
ing Co. v. Ancker, 37 P. 1050, 1051, 
104 Cal. 340]; Demske v. Hunter, 23 
Mo.App. 466, 469 [quot State v. Mason, 
81 Mo.App. 211, 214 (quot Bruns v. 
Capstick, 62 Mo.App. 57, 58)]. 


“By reason of” 9 C.J. p 1110 note 94, 


9. Standard D. [quot Atlanta Gas- 
light Co. v. Sams, 116 S.E. 21, 29 Ga. 
App. 446, 448]; Demske v. Hunter, 
23 Mo.App. 466, 469 [quot State v. Ma- 
son, 31 Mo.App. 211, 214 (quot Bruns 
vy. Capstick, 62 Mo.App. 57, 58)]. 

10. “Consequence” 12 C.J. p 521. 

11. Webster D. [quot Porphyry 
Paving Co. v. Ancker, 37 P. 1050, 1051, 
104 Cal. 340 (also quot Century D.); 
Hill v. Wand, 27 P. 988, 47 Kan. 340, 
342, 27 Am.S.R. 288 (also quot Wor- 
cester D.)]. 

12. Merges v. Altenbrand, 123 P. 
21, 45 Mont. 355, 363. 


“which” [40 Cyc 925]. 


13. Groux’s Improved Soap Co. v. 
Cooper, 8 C.B.N.S. 800, 814, 98 E.C.L. 
800, 141 Reprint 1380. 


‘security, 
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Phrases: “Shall ‘thereupon’ cause to be conspicu- 


ously posted,”?° “shall ‘thereupon’ give security,”21 


the persons . 


[a] “In consequence thereof” syn- 
onymous.—Groux’s Improved Soap 
Co. v. Cooper, 8 C.B.N.S. 800, 814, 98 
E.C.L. 800, 141 Reprint 1380. 


“Thereof”? ante. 


14. Webster D. [quot Porphyry 
Paving Co. v. Ancker, 37 P. 1050, 1051, 
104 Cal. 340; Hill vy. Wand, 27 P. 988, 
47 Kan. 340, 342, 27 Am.S.R. 288 (also 
quot Worcester D.)]. 


con account of” see On or Upon 


15. Century D. ‘[quot Porphyry 
Paving Co. v. Ancker, 37 P. 1050, 1051, 
104 Cal. 340]. 


16. Webster D. [quot Porphyry 
Paving Co. v. Ancker, 37 P. 1050, 1051, 
104 Cal. 340; Hill v. Wand, 27 P. 988, 
47 Kan. 340, 342, 27 Am.S.R. 288 (also 
quot Worcester D.); State v. De Lea, 
93 P. 814, 36 Mont. 531, 536]. 


17. Webster D. [quot Dewey v. 
Linscott, 20 Kan. 684, 687]. 


18. Porphyry Paving Co..v. An- 
cker, 37 P. 1050, 104 Cal. 340, 343. 
See Sloan v. Loyal Fraternal Home 
Ass’n, 123 S.W. 57, 139 Mo.App. 443, 


449; Merges v. Altenbrand, 123 P. 
21, 45 Mont. 355, 363; Oliver v. 
Phelps, 20 N.J.Law 180, 193; Krum- 


eick v. Krumeick, 14 N.J.Law 39, 44. 


[a] So construed in statutes.—(1) 
Construing corporation statute [Rev. 
Codes, §§ 3808, 3825 (as amended by 
L. [1909] c 106), and § 3817], setting 
out requirements: for incorporating 
and concluding: “thereupon the per- 
sons signing the articles and their 
associates and successors shall be a 
body politic and corporate,” the court 
said: ‘The term ‘thereupon,’ as used 
in § 3825, whether taken to signify 
‘in consequence of which,’ or ‘imme- 
diately after,’ or ‘in sequence,’ clear- 
ly imports into it, the meaning that 
all these steps, taken together, are 
the ‘causa sine qua non.’” Merges 
v. Altenbrand, 123 P. 21, 45 Mont. 355, 
863. (2) Construing statute govern- 
ing the issuance of executions under 
certain conditions, the court said: 
“The language of the act is, ‘unless 
the party, etc., shall “thereupon” give 
ete.’ Thereupon, upon 
what? Most manifestly .. . ‘up- 
on’ the justice being ‘satisfied,’ as 
before mentioned.” Krumeick _v. 
Krumeick, 14 -N.J.Law 39, 44. (3) 
Construing Streets Law (St. [1891] 
p 196) § 8, relating to street improve- 
ments, and providing that, after cer- 
tain publications of notices of street 
improvements, 
tendent shall thereupon cause to be 
conspicuously posted, etc.,’”’ the court 
said: “As usedinthat section, ... 
the word ‘thereupon’ refers to the 
conditions precedent, and means that 
the publication . . is to be made 
‘upon those precedent conditions.’ 
s tetme But there is’ nothing in the 
context or in the subject matter in- 
dicating that the publication 
by the superintendent must ‘immedi- 
ately’ follow the two days’ publica- 
tion.” Porphyry Paving Co. v. An- 
eker, 37 P. 1050, 104 Cal. 340, 342. (4) 
Construing the word as used in Rev. 
St. (1899) §§ 1394, 1895, providing 


“the street superin- | 


“thereupon he shall give public notice,”?2 “ ‘there- 
upon,’ it shall be lawful, ete.,”2% “thereupon the 
court made an order, ete.,”?4 “ ‘thereupon’ the de- 
fendants delivered their agreement,”?° “thereupon 


. Shall be a body politic and cor- 


porate,”?® and “thereupon the petitioners . . . 
shall be created and be a body corporate.”2? 


[§ 3] C. Expressing Time. 


As an adverb of,? 


that, to organize a fraternal benefi- 
cial association, there must be arti- 
cles of agreement by at least three 
persons, who must submit the arti- 
cles to the circuit court for its ap- 
proval, the formal decree of which 
shall be attached to the articles of 
agreement and recorded by the re- 
corder of deeds and filed with the sec- 
retary of state, who shall issue a cer- 
tified copy of the articles, which be- 
comes the charter of incorporation, 
and “‘thereupon” the petitioners, their 
associates and successors, shall be a 
body corporate, etc., the court said: 
“In this instance its meaning is clear; 
it is that, upon the issuance of the 
certified copy of the articles with pri- 
or certificates attached, the associa- 
tion becomes a body _ corporate.” 
Sloan v. Loyal Fraternal Home Ass’n, 
123 S.W. 57, 139 Mo.App. 443, 449. 
(5) In statute relating to wrongful 
distress the word held to refer to 
the premises and not to the distress 
or seizure previously mentioned. Ol- 
iver v. Phelps, 20 N.J.Law 180, 193. 


“Condition precedent” 12 C.J. p 
19. Porphyry Paving Co. v. An- 
cker, 37 P. 1050, 1051, 104 Cal. 340 


[cit Bean v. Ayers, 67 Me. 482, 487]. 


[a] As referring to consideration. 
—In overruling contention that no 
consideration was alleged in a decla- 
ration, in a contract action, declaring 
that plaintiff delivered certain logs 
to the defendants, at their request 
and that “thereupon” the defendants 
delivered their agreement to the 
plaintiff, the court in considering the 
force of the word “thereupon,” said: 
“We think, however, it may fairly be 
considered as referring to the reason 
of the promise of the defendants.” 
Bean v. Ayers, 67 Me, 482, 487 [quot 
Porphyry Paving Co. v. Ancker, 37 
P. 1050, 1051, 104 Cal. 340]. 


20. Porphyry Paving Co. v. An- 
cker, 37 P. 1050, 104 Cal. 340, 342. 


21. Krumeick v. Krumeick, 14 N.J. 
Law 39, 44. 


22, Yuma County Water Users’ 
Ass’n v. Schlecht, 43 S.Ct. 498, 500, 
262 U.S. 138, 67 L.Ed. 909. 


23. Oliver v. Phelps, 20 N.J.Law 
180, 193 (construed in statute relat- 
ing to trespass for wrongful dis- 
tress). : 

24. Dewey v. Linscott, 20 Kan. 684, 
687 (where it is said the phrase may 
be construed either as “upon this or 
that” or as “immediately’’). 


25. Bean v. Ayers, 67 Me. 482, 487. 


26. Merges v. Altenbrand, 123 P. 
21, 45 Mont, 355, 363. 


27. Sloan v. Loyal Fraternal Home 
Ass'n, 123 S.W. 57, 139 Mo.App. 443, 
448. 


28. Yuma County Water Users’ 
Ass’n v. Schlecht, 43 S.Ct. 498, 500, 
962 US! £38k 6 UE Wid. 909s iP ve 
Wand, 27 P. 988, 47 Kan. 340, 343, 
27 Am.S.R. 288 [quot Hallam v. Hoff- 
man, 48 P. 602, 603, 5 Kan.App, 303]; 
Kaufmann v. Drexel, 76 N.W. 659, 56 
Neb. 229, 232. 
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or in reference to,2® time, the term has been defined 
following upon;*? 
immediately after ;** 
mediately after that;?® immediately afterwards;*°® 


as meaning at once;*° 


with;?2 immediately ;°3 


{a] “But this is only one of its 
uses.,—-Yuma County Water Users’ 
Ass’n v. Schlecht, 43 S.Ct. 498, 500, 
262 U.S. 138, 67 L.Ed. 909. 


29. Bottle Min. & Mill. Co. v. Kern, 
99 P. 994, 996, 9 Cal.App. 527. 


30. Webster D. -[quot Porphyry 
Paving Co. v. Ancker, 37 P. 1050, 1051, 
104 Cal. 340; People v. Inglis, 43 N.E. 
1108, 161 Ill. 256, 262 (quot People v. 
McCullough, 71 N.E. 602, 210 Ill. 488, 
496); Michigan City First Nat. Bank 
v. Haskell, 23 Ill.App. 616, 618 (aff 124 
Tll. 587); Dewey v. Linscott, 20 Kan. 
684, 687; State v. De Lea, 93 P. 814, 36 
Mont. 531, 586; State v. Van Wyck, 
54 P. 768, 20 Wash. 39, 47]; Stephens 
v. Nacey, 133 P. 361, 47 Mont. 479, 


“At once” 5 C.J. p 1439. 


31. Standard D. [quot Atlanta Gas- 
light Co. v. Sams, 116 S.E. 21, 29 Ga. 
App. 446, 448]. 


“Follow” 26 C.J. p 747. 


32. Bottle Min. & Mill. Co. v. Kern, 
99 P. 994, 996, 9 Cal.App. 527; Samuel- 
son v. Tribune Pub. Co., (Wyo.) 287 P. 
83, 84 [cit Miller v. New York Oil Co., 
2385 P. 3238, 32 Wyo. 483, 489]. 


fa] “Forthwith” compared.— 
Where in an action to recover a de- 
linquent stock assessment, it was al- 
leged that “upon the making of the 
resolution as aforesaid, the secretary 
caused notice of the assessment to be 
published,” the court said: “‘Constru- 
ing the words ‘upon making the reso- 
lution as aforesaid,’ as including the 
element of time, they may be held 
to have been usSed in the sense of 
‘forthwith’ or ‘thereupon,’ the latter 
of which words, like the former, when 
used in reference to time, is generally 
construed, to mean without delav or 
lapse of time.” Bottle Min. & Mill. 
ee v. Kern, 99 P. 995, 996, 9 Cal.App. 
527. 


“Forthwith” 26 C.J. p 997. 


cS. Webster D. [quot Porphyry 
Paving Co. v. Ancker, 37 P. 1050, 1051, 
104 Cal. 340; People v. Inglis, 43 N.E. 
1103, 161 Ill. 256, 262 (quot People v. 
MeCullough, 71 N.E. 602, 210 Ill.App. 
488, 496); Michigan City First Nat. 
Bank v. Haskell, 23 Ill.App. 616, 618; 
Dewey v. Linscott, 20 Kan. 684, 687; 
State v. De Lea, 93 P. 814, 36 Mont. 


531, 5386; State v. Van Wyck, 54 P. 
768, 20 Wash. 39, 47]; Demske vy. 
Hunter, 23 Mo.App. 466, 469 [quot 


State v. Mason, 31 Mo.App. 211, 214 
(quot Bruns v. Capstick, 62 Mo.App. 
57, 58)]; Stephens v. Nacey, 133 P. 
361, 47 Mont. 479, 482; Denver, W. & 
M. Ry. Co. v. Adkinson, 119 P. 247, 
ae Okl. 1, 6. But see cases infra note 
oo 


[a] As meaning “immediately.”— 
In construing Const. (1870) art 5 § 16, 
providing: “Every bill passed by the 
General Assembly shall, before it be- 
comes a law, be presented to the Gov- 
ernor. If he approve, he shall sign it, 
and thereupon it shall become a law,” 
the court said: ‘Under this clause of 
the constitutien an act of the legisla- 
ture becomes a law immediately upon 
receiving the approval of the Gover- 
nor.” People v. Inglis, 43 N.E. 1103, 
161 Ill. 256, 262 [quot People v. Mc- 
teh 71 N.E. 602, 210 Ill. 488, 


{[b] “Immediately” sometimes 
synonymous.—iIn construing a. stat- 


THEREUPON 


forth- 
im- 


ute (Comp. L. [1909] §§ 6074, 6075), 
requiring that a case-made, after set- 
tlement, “shall thereupon be_ filed 
with the papers in the case,’ the 
court said: “The word ‘immediately’ 
is undoubtedly one of the synonyms 
of ‘thereupon,’ but, from a considera- 
tion of the entire act, . - we do 
not believe that it was used in that 
sense in this instance.’’ Denver, W. & 
M. Ry. Co. v. Adkinson, 119 P. 247, 
28 Okl. 1, 6. ee 


N 
“Immediately” 31 C.J. p 247. 


@4,. Merges v. Altenbrand, 123 P. 
21, 45 Mont. 355, 363. 


“after” 2 C.J. p 395. 


85. Century D. [quot Porphyry 
Paving Co. v. Ancker, 37 P. 1050, 1051, 
104 Cal. 340]. 


Bruns v. Capstick, 62 Mo.Apn. 
57 592 Cléal vy. Bihott, 17 U.CiG.b. 
(Ont.) 252, 261. 


[a] “May import the same time or 
immetiately afterwards.”—Cleal  v. 
Bihiott,; 1 UsG:GPy (Ont,) 252,260: 


“afterward or afterwards” 2 C.J. 
D.s99, 


87. Yuma County Water Users’ 
Ass’n v.. Schlecht, 43 S.Ct. 498, 500, 
262 U.S. 138, 67 L.Ed. 909. 


“Thereafter” ante. 


SS. Mansur v. County Com’rs of 
Aroostook, 22 A. 358, 83 Me. 514. 520. 
See Humbarger v. Humbarger, 83 P. 
1095.72’ Kan. 412, 415, 115. Am:S.B. 
Fons ee and without de- 
ay”). 


fa] As implying no’ interval._— 
“The word implies close connection, 
not disconnection. No period of time 
is to intervene between the steps to 
be taken.” Mansur v. County Com’rs 
eh gnrcost ook, 22 A. 358, 83 Me. 514, 


“Delay” 18 C.J. p 471. 


39. Merges v. Altenbrand, 123 P. 
21. 45 Mont. 355, 363. See also cases 
infra note 40. 


40. Century D. [quot Porphyry 
Paving Co. v. Ancker, 37 P. 1050, 1051, 
104 Cal. 340]. See Brown v. Mallett, 5 
C.B. 600, 615, 57 E.C.L. 599, 1386 Re- 
print 1018. 


[a] In pleading.—The word “is not 
to be understood.as showing that the 
proposition following such word is in- 
tended to be stated as a consequence 
deducible from what precedes, but 
only as showing the time at which, or 
the occasion on which, that which fol- 
lows the word in question is averred 
to have taken place.”’” Brown vy. Mal- 
lett, 5 C.B. 600, 615, 57 E.C.L. 599, 136 
Reprint 1013. 


[b] “Whereby” compared.—Brown 
v. Mallett, 5 C.B. 600, 615, 57 E.C.L. 
599, 186 Reprint 1013. 


41. Bruns v. Capstick, 62 Mo.App. 
57, 59; State v. Mason, 31 Mo.App. 
211, 214; Demske v. Hunter, 23 Mo. 
App. 466, 469. 


[a] As not designating fixed peri- 
od.— Discussing the use of the word 
in a bill of exceptions, wherein, fol- 
lowing a recital of the rendering of a 
verdict, it was stated that “there- 
upon” the defendant filed a motion for 
new trial, the court said: (1) “It 
must be made to appear by the bill, 
that the motion was filed within four 


For later cases, developments and changes in the law see Annotations, 


immediately thereafter;?7 immediately without de- 
lay;?8 in sequence,?® but not necessarily in con- 
sequence;*® some time afterwards;*! then;** then 
and there;*% within a reasonable time;** without 


~~ 


days. The word ‘thereupon’ does not 
show it. As defined by the lexicog- 
raphers it may mean it was within 
four days or it may mean no fixed 
period.” Demske v. Hunter, 23 Mo. 
App. 466, 470 [quot State v, Mason, 
31. MolApp: 211, .2141..9 (2). “aithere= 
upon’ in the connection here used, 
may mean immediately, and it may 
mean by reason of, or in consequence 
of. That is, by reason of the rendi- 
tion of the verdict or in consequence 
of it, the defendant at ‘some time’ aft- 
erwards filed his motion.” Demske v. 
Hunter, 23 Mo.App. 466, 469 [quot 
State v. Mason, supra (quot Bruns v. 
Capstick, 62° Mo.App. 57, 58)]. (3) 
“The use of the word ‘thereupon’ 
without more does not then make it 
appear affirmatively that the motion 
was filed within the time limited by 
statute.” Demske v. Hunter, 23 Mo. 
App. 466, 469 [quot State v. Mason, 
supra (quot Bruns v. Capstick, 62 Mo 
App. 57, 59) 1]. 


“Some time” 58 C.J. p 808. 


42. Matter of Cameron, 27 N.Y.S. 
1031, 76 Hun 429, 434; Trio Waist Co. 
v. The Larkin Co., 28 Pa.Dist. 947, 
949 [cit Cyc]. See Bruns vy. Capstick, 
62 Mo.App. 57, 59; Cleal v. Elliott, 
1WUeCP. One): 25222613 


[a] “Then” compared.—Bruns Vv. 
Capstick, 62 Mo.App. 57, 59; Cleal v. 
Elliott, 1 U.C.C.P. (Ont.) 252, 261. 


{b] “Then” synonymous.—Trio 
Waist Co. v. The Larkin Co., 28 Pa 
Dist. 947, 949. 


“Then” ante. 


43. Derecourt v. Corbishley, 5 E.& 

nie 88, 194, 85 E.C.L. 187, 119 Reprint 
ol. 

[a] “Then and there” equivalent. 
—Construing a plea to an action for 
trespass and false imprisonment al- 
leging that plaintiff had committed 
a forcible entry and breach of the 
peace in the presence of the constable 
and that “defendant ‘thereupon’ gave 
plaintiff in charge,’ the court said: 
“The plea uses the word ‘thereupon’ 
which I understand to mean the same 
as ‘then and there.’” Derecourt v. 
Corbishley, 5 E.&B. 188, 194, 85 E.C.L. 
187, 119 Reprint 451. 


44. Porphyry Paving Co. v. Anc- 
ker, 87 P. 1050, 1051, 104 Cal. 340; 
Hagerty v. Conlan, 115 P. 762, 765, 
15 Cal.App. 643; Dudley v. Superior 
Court in and for Los Angeles County, 
110 P. 146, 148, 13 Cal.App. 271. 


[a] “Within reasonable time” and 
not “immediately."—(1) Construing 
the word in statutory requirement 
that, after certain notices of street 
improvements, the superintendent 
should ‘thereupon cause to be con- 
spicuously posted” certain other no- 
tices, the court said: “There is noth- 
ing in the context . . . indicating 
that the - publication by the su- 
perintendent must ‘immediately’ fol- 
low the two days’ publication.” Por- 
phyry Paving Co. v. Ancker, 37 P. 
1050, 104 Cal. 340, 8342. (2) “That it 
should follow within a reasonable 
time is the most that should be 
claimed.” Porphyry Paving Co. v. 
Ancker, supra [cit Dudley v. Superior 
Court in and for Los Angeles County, 
110 P, 146, 148, 18 Cal.Avp. 271 (quot 
Hagerty v. Conlan, 115 P. 762, 765, 15 
Cal.App. 643)]. 


“Reasonable time” 52 C.J. p 1182. 


Same title and section number, 


= 
4 
4 


ae FS. Se 


g 
 delay*® or lapse of time.*® It is sometimes used to 
_ express the suceession of events in the order of 
time,** regardless of the length of the period inter- 
vening;*® and so it has been held not necessarily 
_ to mean “immediately.’’*® 

_ before an act upon which it is predicated.*° 


Phrases: 


45. Webster D. [quot Porphyry 
Paving Co. v. Ancker, 37 P. 1050, 1051, 
104 Cal. 340 (also quot Century D.); 
People v. Inglis, 43 N.E. 1103, 161 Ill. 
256, 262 (quot People v. McCullough, 
71 N.E. 602, 210 Ill. 488, 496); Mich- 
igan City First Nat. Bank v. Haskell, 
23 Ill.App. 616, 618 (aff 124 Ill. 587); 
Dewey v. Linscott, 20 Kan. 684, 687; 
State v. De Lea, 93 P. 814, 36 Mont. 
531, 536; State v. Van Wyck, 54 P. 


768, 20 Wash. 39, 47]. . See cases infra 


note 46. 


[a] Held to mean “without delay.” 
—In construing statute governing 
partial payments under public works 
contract, the court said: ‘The stat- 
ute, <. provides that he [clerk 
of the board of county commission- 
ers] shall ‘thereupon’ draw a warrant 
on the county treasurer, which means, 
not within ten days, but, according 
to Webster, ‘immediately; at once; 
without delay.’’” State v. Van Wyck, 
54 P. 768, 20 Wash. 39, 47 [cit Webster 
Int. D.]. 


46. Anderson L. D. [quot Hill v. 
Wand, 27 P. 988, 47 Kan. 340, 342, 27 
Am.S.R. 288 (quot Hallam v. Hoffman, 
48 P. 602, 603, 5 Kan.App. 3038, and cit 
Kaufmann v. Drexel, 76 N.W. 559, 56 
Neb. 229, 232)]; Bottle Min. & Mill. 
Co. v. Kern, 99 P. 994, 996, 9 Cal.App. 
5627; Putnam v. Langley, 133 Mass. 
204, 205. 


“Lapse” 36 C.J. p 720. 


47. Porphyry Paving Co. v. Anc- 
ker, 37 P. 1050, 1051, 104 Cal. 340; 
Atlanta Gaslight Co. v. Sams, 116 
S.E. 21, 29 Ga.App. 446, 448; Bean 
v. Ayers, 67 Me. 482, 487; Dennehey 
v. Woodsum, 100 Mass. 195, 197. See 
Humbarger v. Humbarger, 83 P. 1095, 
72 Kan. 412, 415. 115 Am.S.R. 204; 
Hill v. Wand, 27 P. 988, 47 Kan. 340, 
342. 27 Am.S.R. 288: Dewey v. Lin- 
scott, 20 Kan. 684, 687; A. Z. A. Real- 
ty Corp. v. Harrigan’s Café, 185 N.Y. 
S. 212, 216, 113 Miss. 141; Cleal v. 
Elliott, 1 U.C.C.P. (Ont.) 252, 261. 


[al As succession of events or 
steps.—(1) In construing a state- 
ment in the record on appeal, the 
court said: “In the recital of the sub- 
sequent steps, including the order of 
the court and the settling and signing 
of the bill of exceptions each is in- 
troduced by the word ‘thereupon.’ So 
used, the word means that one step 
followed another immediately and 
without delay, and justifies the con- 
elusion that all occurred on the date 
of the hearing.” Humbarger v. Hum- 
barger, 83°P. 1095, 1096, 72 Kan. 412, 
415, 115 Am.S.R. 204 [cit Dewey v. 
Linscott, 20 Kan. 684, 687]. (2) “One 
of the ordinary uses of the word is to 
mark the succession of events in 
time.” Atlanta Gaslight Co. v. Sams, 
116 S.E. 21, 29 Ga.App. 446, 448. (3) 
“The word ‘thereupon’ . . . may 
be introduced merely to mark the 
progress of events.” Cleal v. Elliott, 
1 U.C.C.P. (Ont.) 252, 261. 


“Succession” 60 C.J. p 984. 


48. Porphyry Paving Co. v. Anc- 
ker, 37 P. 1050, 1051, 104 Cal. 340. 


49. Porphyry Paving Co. v. Anc- 


It is said never to mean 


; 2 “And thereupon,”®! “defendant there- 
_ upon waived the polling of the jury,’”®? “shall there- 
_ upon become,”®* “shall thereupon be filed with the 
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papers,”®* “shall ‘thereupon’ draw a warrant on the 
county treasurer,”>> “shall thereupon order a spe- 
cial session,”>*® “thereupon after verdict, the de- 
fendant filed the following motion for a new trial,”®7 
“thereupon filed his motion,’®*® “thereupon it shall 
become a law,”5® “thereupon shall file the original 


papers,’®° “thereupon such convict shall be dis- 


ker, 37 P. 1050, 104 Cal. 340, 343; Cali- 
fornia Academy of Sciences v. Fletch- 
er, 33 P. 855, 99 Cal. 207, 210; Hagerty 
v. Conlan, 115 P. 762, 765, 15 Cal.App. 
643; Dudley v. Superior Court in and 
for Los Angeles County, 110 P. 146, 
148, 13 Cal.App. 271; Denver, W. & M. 
Ry. Co. v. Adkinson, 119 P. 247, 28 
Okl. 1, 6. See Yuma County Water 
Users’ Ass’n v. Schlecht. 43 S.Ct. 498, 
500, 262 U.S. 138, 67 L.Ed. 909. 


[a] Not meaning “immediately.”— 
(1) In construing arbitration statute 
(Code Civ. Proc. § 1283) providing 
that “It may be stipulated in the sub- 
mission that it be entered as an order 
of the superior court for which pur- 
pose it must be filed with the clerk. 
- . . The clerk must thereupon en- 
ter in his register of actions a note 
of the submission,” ete., the court 
said: “The entry is not required to 
be made at any particular time. 
‘Thereupon’ as used in § 1283 does not 
mean ‘immediately.’ ”’ California 
Academy of Sciences vy. Fletcher, 33 
P.-855. 99 Cal. 207. 210. (2) In Rec- 
lamation Act § 4 (USCA §§ 419. 461), 
providing that secretary of the in- 
terior may determine practicability of 
project and thereupon give public no- 
tice of lands irrigable, the word 
“thereupon” held not used as mean- 
ing “immediately” but as expression 
of condition. Yuma County Water 
Users’ Ass’n v. Schlecht. 43 S.Ct. 498, 
500, 262 U.S: 138, 67 L.Ed. 909. (3) 
“This word ‘thereupon’ does not of 
necessity mean ‘immediately.’ ’”’ Dud- 
ley v. Sunerior Court in and for Los 
Angeles County, 110 P. 146, 148, 13 
Cal.Anp. 271 [cit California Academy 
of Sciences v. Fletcher, suvra, and 
quot Hagerty v. Conlan, 115 P. 762, 
765, 15 Cal.App. 643]. 


50. Sloan v. Loval Fraternal Home 
Ass’n, 123 S.W. 57, 189 Mo.App. 443, 
449. 


fa] As not meaning “before.”— 
“The word ‘thereupon’ . - may 
have different meanings dependent 
upon the connection in which it is 
used; but no legicographer or court 
has ever allowed it to mean a time 
‘before’ the act upon which it is predi- 
cated.”’ Sloan v. Loyal Fraternal 
Home Ass’n. 123 S.W. 57, 139 Mo. 
App. 443, 449. 

“Before” 7 C.J. p 1027. 


51. Dennehey v. Woodsum, 
Mass. 195, 197. 


[a] Phrase construed in pleading. 
—*‘ ‘And thereupon’ marks the succes- 
sion of events in order of time.” Den- 
nehey v. Woodsum, 100 Mass. 195, 197. 


52. State v. De Lea, 93 P. 814, 36 
Mont. 531, 536. 


[a] Implies presence of defendant. 
—Where minutes of trial show the 
presence of accused during the trial 
up to the time the jury retired and 
then recite: “Defendant thereupon 
waived the polling of the jury. Bhs 
Defendant thereupon waives time for 
sentence and elects to be sentenced 
at this time” held to show his pres- 
ence when the verdict was rendered. 
State v. De Lea, 93 P. 814, 36 Mont. 
531, 536. 
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charged,”*! “thereupon the court announced that 
his finding was against the interpleader and gar- 
nishees,”°? “thereupon the court made an order, 


53. Carey v. Monroe, 35 A. 456, 54 
N.J.Eq. 632, 636. 


54. Denver, W. & M. Ry. Co. v. Ad- 
kinson, 119 P. 247, 28 Okl. 1, 6. 


[a] Held not to require immediate 
filing of case-made after being settled 
and signed. Denver, W. & M. Ry. Co. 
v. Adkinson, 119 P. 247, 28 Okl. 1, 6. 


55. State v. Van Wyck, 54 P. 768, 
20 Wash. 39, 45, 47. 


[a] Held to mean “not within ten 
days, but . . . ‘immediately; at 
once; without delay’.” State v. Van 
Wyck, 54 P. 768, 20 Wash. 39, 47 [cit 
Webster Int. D.]. 


56. Hagerty v. Conlan, 115 P. 762, 
765, 15 Cal.App. 643; Dudley v. Su- 
perior Court in and for Los Angeles 
County, 110 P. 146, 148, 13 Cal.App. 
271; Stephens v. Nacey, 133 P. 361, 
47 Mont. 479, 481. 


fa] Held not mandatory direction. 
—The provisions of Rev. Codes, 
7238, requiring election contestant to 
file contest within twenty days after 
canvassers make their return; and 
§ 7241 providing that on the state- 
ment of an election contest being 
filed, the clerk shall inform the judge, 
who shall ‘“‘thereupon order a special 
session or term of court to be held at 
the courtroom on some day to be 
named by him,” to hear and determine 
the contest, held to be directory only, 
although the word “thereupon,” as 
used in § 7241, means “immediately” 
or “at once,’ and failure of the judge 
to call a special term of court either 
immediately or within the time sneci- 
fied held not to oust the court of ju- 
risdiction so as to require a dismissal 
of the contest. Stephens v. Nacey, 
133 P. 361, 47 Mont. 479. 482. 488 [cit 
Hagerty v. Conlan, 115 P. 762, 765, 15 
Cal.App. 643]. 


Bruns v. Canstick, 62 Mo.Anp. 
; State v. Mason, 31 Mo.App. 


{a] I» bill of exceptions, the text 
nhrase held insufficient to show af- 
firmatively that motion for new trial 
was filed within statutory’ time. 
State v. Mason, 31 Mo.App. 211. 214 
[cit and foll Bruns v. Capstick, 62 Mo. 
App. 57,.59]. 


58. Hallam v. Hoffman, 48 P. 602, 
603, 5 Kan.App. 303. 


59. People v. McCullough, 71 N.E. 
602. 210 I)]. 488. 496; People v. Inglis, 
43 N.E. 11038, 161 Ill. 256, 262. 


[a] Phrase construed in constitu- 
tion.—‘“‘Under this clause [provision 
for approval of laws by governor] of 
the constitution an act of the legisla- 
ture becomes a law immediately upon 
receiving the approval of the Gover- 
nor.”” People v. Inglis, 43 N.E. 1103, 
161 Til, 256. 262 [quot People v. Mc- 
Cullough, 71 N.E. 602, 210 Ill. 488, 
496]. ; 


60. Kaufmann v. Drexel, 76 N.W. 
559, 56 Neb. 229, 232. 


Bits U. S. v. Pratt, 23 F.(2d) 333, 
62. Michigan City First Nat. Bank 
v. Haskell, 23 IllApp. 616, 617 [aff 
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etc.,”°? “thereupon the defendant filed his motion 
for a new trial,”** “thereupon the defendants filed 
their motion . . . for a new trial,”°> “there- 
upon the landlord shall pay,”’®* and “thereupon 
waives time for sentence.” 


THEREWITH. A word said to be the equivalent 
in meaning of the words “with that or this—at the 
same time.” 


Phrase: “Coming into his possession therewith.’’*°® 


THERMOGEN or THERMOGENE. Two forms of 
the same word,’® both compounded from the Greek 
word “Therme,” heat,71 and the suffix “gen,” from 
which the word “genesis,” or birth,’? is derived ;*? 
both are uncommon but apparently in established 
use,74 the latter being a French word meaning giving 
birth to heat;7® and the former being the English 
equivalent which is defined as producing heat.’* It is 
said to be practically synonymous with the word “ca- 


loric,”*7 and hence a descriptive, and not an arbitrary 
or fanciful word;7® and therefore not subject to 
appropriation as a trade-mark.*® 


THERMOSTAT. A word with a definite and cer- |} 
tain, or a fixed and definite, meaning, both in ordi- 
nary parlance and as used by heating engineers,®° 
defined as an automatic*? regulator of heat;*? a self- 
acting apparatus®* for the regulation** of tempera- 
ture.®> 


Phrase: “Thermostat and automatic machine.”%® 


THES. \URUS COMPETIT DOMINO REGI, ET 
NON DOMINO LIBERATIS NISI SIT PER VER- 
BA SPECIALIA.®” 


THESAURUS INVENTUS EST VETUS DISPO- 
SITIO PECUNIZ, ETC., CUJUS NON EXTAT 
MODO MEMORIA, ADEO UT JAM DOMINUM 
NON HABEAT.®§ 


124 Ill. 587]. 


fa] Construed in bill of excep- 
tions.—‘‘It is suggested that the word 
‘thereupon’ should be construed as 
meaning ‘upon the foregoing evi- 
dence’. . . . Such, however, is not the 
usual signification. ........ ‘“There- 
upon’ is an adverb signifying, . . . 
‘immediately, at once, without delay,’ 
and it is in that sense that it would 
ordinarily be understood in the con- 
nection in which it is here used. 
it) Bi It fails to-give to the bill of 
exceptions that degree of certainty 
which the rules of pleading require.” 
Michigan City First Nat. Bank v. Has- 
kell, 28 Ill.App. 616, 618 [aff 124 Ill. 
587]. 


63. Dewey v. Linscott, 20 Kan. 684, 
687 (phrase held construable either as 
“immediately” or as ‘upon this or 
that”). 


64. State v. Mason, 31 Mo.App. 211, 
2138; io v. Hunter, 23> Mo.App. 
466, 469. 


65. Hill v. Wand, 27 P. 988, 47 Kan. 
340, 343, 27 Am.S.R. 288, 


66. A. Z. A. Realty Corp. v. Har- 
rigan’s Café, 185 N.Y.S. 212, 216, 113 
Mise. 141. 


[a] As referring to stated event.— 
Where an agreement modifying a 
lease gave the landlord right to termi- 
nate the lease and the modification 
agreement by giving three months’ 
written notice, and provided the lease 
should cease on expiration of such no- 
tice, and that “thereupon the landlord 
shall pay to the tenant the sum of 
[stated amount] after crediting 
against that amount any sums due 
for rent, taxes, etc.,” the court said: 
“This clearly refers to the termina- 
tion of the term.” A. Z. A. Realty 
Corporation v. Harrigan’s Café, 185 
N.Y.S. 212, 216, 113 Misc. 141. 


67. State v. De Lea, 93 P. 814, 36 
Mont. 531, 536. 


68. Zartman-Thalman Carriage Co. 
v. Reid, 73 S.W. 942,.99 Mo.App. 415, 
418. 


“Same time” 56 C.J. p 128 text and 
note 28. 


69. Zartman-Thalman Carriage Co. 
VO ata 73 S.W. 942, 99 Mo.App, 415, 
[a] In statute creating livery- 
man’s lien.— Where a statute provid- 
ed that “Every person who shall keep, 
board or train any horse, mule or any 


'Co., 284 F. 69 [aff 225 F. 


animal, shall... have a lien on 
such animal, and on any vehicle, har- 
ness or equipment coming into his 
possession therewith,” the court said: 
“The language of ithe statute does not 
give a lien on a vehicle or harness for 
the keep or care of the horse, unless 
such vehicle comes into the posses- 
sion with or ‘at the same time the 
horse does.’” Zartman-Thalman Car- 
riage Co. v. Reid, 73 S.W. 942, 99 Mo. 
App. 415, 418, 419. 


70. [a] “It is the same word 
whether we adopt the French spelling 
‘thermogene’ or the English spelling 
‘thermogen’.” Thermogéne Co. v. 
py memes Co., 234 F. 69 [aff 225 F. 

6). 


71. “Heat” 29 C.J. p 286. 
72. “Birth” 8 C.J. p 1111. 


73. Thermogéne Co. y. Thermo- 
io Co., 225 F. 446, 447 [aff 234 FE. 


74  $Thermogéne Co. v. Thermozine 
Co., supra. 


75. Thermogéne Co. vy. Thermozine 
Co., 225 F. 446, 447 [aff 234 F. 69, 70]. 


76 Century D. [cit Thermogéne Co. 
v. Thermozine Co., 225 F. 446, 447 (aff 
234 F. 69, 70)]. 


[a] “The strict English equivalent 
is ‘Thermogen’ which is defined in the 
Century Dictionary as producing 
heat.” Thermogéne Co. v. Thermo- 
zine Co., 225 I. 446, 447 [aff 234 F. 69, 
and cit Century D.]. 

77. Thermogéne Co. v. Thermozine 
446]. 


[a] “Caloric” compared.—‘ Hither 
of these words could be used by the 
parties to this controversy in describ- 
ing its wares.’ Thermogéne Co. v. 
Thermozine Co., 234 F, 69 [aff 225 F. 
446, 447]. 


78. Thermogéne Co. 
zine Co., 225 F. 
69, 70]. : 


[a] Descriptive word.—(1) “Ther- 
mogene, whether it be spelled with 
or without the final ‘e,’ whether it be 
treated as having an English or a 
French derivation, is a word descrip- 
tive of that which owes its birth to 
heat.” Thermogéne Co. v. Thermo- 
zine Co., 234 F. 69, 70 [aff 225 F. 446]. 
(2) “The word ‘Thermogéne’ is really 
+. . @ word of precise descrip- 
tion.” Thermogéne Co. v. Thermo- 


v. 'Thermo- 
446, 448 [aff 234 FB, 


are Co., 225 F. 446, 447 [aff 234 F. 
9]. 


79. Thermogéne Co. v. Thermozine 
Co., 234 F. 69, 70 [aff 225 F. 446, 448]. 
See also Trade-Marks, Trade Names, 
ara Unfair Competition [38 Cyc 708—- 


‘[a] "rade-mark held not infringea. || 


—The word “‘Thermogéne,” as trade- 
mark applied to complainant’s cotton 


wadding, so prepared as to act as a _ i 


counterirritant and to produce local 
heat at the point of application, and 
reducing swellings and inflammations, 
held not arbitrary or fanciful, but a 
word of precise description, which © 
cannot be registered as a trade-mark; 
hence defendant’s mark ‘“Thermo- 
zine,” as applied to a dry poultice, 
where the cotton is accompanied by 
a package of wax to be applied to the 
cotton before using, intended to re- 
duce inflammation by counterirrita- 
tion, held not to be an infringement. 
Thermogéne Co. v. Thermozine Co., 
225 F. 446, 447 [aff 234 F. 69, 70]. 


80. Murphey v. Weil, 66 N.W. 532, 
92 Wis. 467, 473. 


81. “Automatic” 6 C.J. p 866. 


82. Walbridge v. Berlin Public 
coe Co., 188 N.W. 44, 46, 151 Wis. 


83. “Apparatus” 3 C.J. p 252. 
84 “Regulation” 53 C.J. p 1177. 


85. Murphey v. Weil, 66 N.W. 532, 
92 Wis. 467, 478. 


[a] “It includes the whole appara- 
tus,—as well the expanding strip or 
strips of metal or other substance 
upon which the heat first acts as the 
intermediate wires, magnets, or other 
apparatus, if any, by which the damp- 
ers of the furnace are opened or 
closed as the strips expand or con- 
tract.” Murphey v. Weil, 66 N.W. 
532, 92 Wis. 467, 473. 


“Temperature” ante. 


8G. Murphey v. Weil, 66 N.W. 532, 
92 Wis. 467, 478. 


87. A maxim meaning “A treasure 
belongs to the king, and not to the 
lord of a liberty, unless it be through 
special words.” Black L. D. [cit Fitz- 
herbert Coron. 281]. 


88. A maxim meaning “Treasure- 
trove is an ancient hiding of money, 
etc., of which no recollection exists, 
so that it now has no owner.” Black 


L. D. [cit 3 Coke Inst. p 132]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


al i a se 


PETES 


‘THESAURUS NON COMPETIT REGI, NISI-THEY 


___THESAURUS NON COMPETIT REGI, NISI 

_ QUANDO NEMO SCIT QUI ABSCONDIT THES- 

__ AURUM.** 

_ _ THESAURUS REGIS EST VINCULUM PACIS 
‘ET BELLORUM NERVUS."° 


THESE.®? 
THEY, THEM, or THEIR. 


“they to take a life estate only.” 


89. A maxim meaning “Treasure 
does not belong to the king, unless no 
one knows who hid it.’”’ Peloubet Leg. 
Max. [cit 3 Coke Inst. p 132]. 


90. A maxim meaning “The king’s 
treasure is the bond of peace and the 
sinews of war.” Morgan Leg. Max. 
[cit Coke’s Case, Godb. 289, 293, 78 
Reprint 169]. 


91. See This post. 


92. Century D. See State v. Hurd, 
70 N.W. 6138, 101 Iowa 391, 396; Law- 
rence v. Kidder, 10 Barb. (N.Y.) 641, 
655. But see Stevenson v. Taylor, 
Ont., 70 Dom.L.R. 853, 855 (constru- 
ing word as singular). 


[a] Construed as meaning corpo- 
ration.— Wiley v. Towanda, 26 F. 594, 
595. See Georgia R. & Banking Co. 
v. Wright, 132 F. 912, 914 (‘‘the pro- 
nouns ‘their,’ ‘they’ and ‘them’ are 
used in referring to the company”’). 


[b] Construed as singular.—In 
construing amendment to the Bank- 
ruptey Act making one of the tests of 
insolvency “If he ‘ceases’ to meet his 
liabilities as ‘they’ become due,’ the 
eourt said: “Does this amendment 
mean that the creditor must have 


_ knowledge of other creditors of the 


debtor not being paid. . In the 
construing of a statute the plural is 
to be read as singular whenever the 
nature of the subject matter requires 
it. The word ‘they,’ therefore, in the 
amendment can be construed as 
singular.” Stevenson v. Taylor, (Ont.) 
70 DomL.R. 853, 855. 


{c] Construed in will—Where a 
will provided that the estate be equal- 
ly divided between testator’s wife and 
three children, to be theirs during 


-their natural life, and to the children 


and heirs of their bodies, if any they 
have at the time of their death, if not, 
to revert to the estate in gross and be 
again divided between testator’s wife 
and children and to their heirs, ‘‘they” 
to take a life estate only; and all the 
grandchildren to take only such share 
as their deceased parent would have 
taken, the court said: “We are clear- 
ly of the opinion that the true pur- 
pose and dominant intention of the 
testator is worked out, . by hold- 
ing that this word ‘they’. .. has 
reference only to the testator’s wife 
and his own children living at the 
time of his death.” Davenport v. Col- 
lins, 51 So. 449, 96 Miss. 716, 719. 


[a] “Both” or “each” equivalent. 
—In construing a statute fixing lia- 
bility for incest and providing: “If 
any person, being within the degrees 
of consanguinity or affinity in which 
marriages are prohibited .. . car- 
nally know each other, they shall be 
deemed guilty of incest,’ the court 
said: ‘‘“Harmony, as to number, is not 
preserved as to the pronoun ‘they’ 
and its antecedent ‘person’. ... 


{§ 1] A. Nominative 
_ “They.” The plural pronoun of the third person;9? 

_ used instead of repeating the names of the persons 
- spoken of.®3 


Phrases: “As ‘they’ become due,”®* “that ‘they’ 
all get share alike,”®® “they and each of them would 
desist from,”®*® “they shall be deemed guilty,’”’®? and 


Phrases: 


[§ 2] B. Objective “Them.” 
in grammar, comes in instead of ¥epeating the last 
named persons;°? 
strued as meaning “themselves.”! 
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A pronoun which, 


and which has also been con- 


“Each of them,”? “for ‘them,’—heirs, 


executors and administrators, do covenant,” “one- 


of them.’ 


to them.?3 


We do not criticize the language of 
the section, but think the word ‘they’ 
should be understood as equivalent 
to ‘both’ or ‘each’. 
N.W. 6138, 101 Iowa 391, 396. 


[e] “They and each of them” not 
equivalent.—In construing an agree- 
ment by two or more persons that 
“they” will desist from and discon- 
tinue their business the court said: 
“Is an averment that ‘one of them’ 
has carried on the business, equiva- 
lent to an averment that ‘they’ have 
done it? Clearly not. To make out 
that such an averment shows a 
breach, we must construe the con- 
tract as though it read that ‘they and 
each of them would desist from,’ etc.” 
Pence v. Kidder, 10 Barb. (N.Y.) 


93. Hamm vy. Meisenhelter, 9 Watts 
(Pa.) 349, 352. 


[a] Universal use.—‘‘Every per- 
son, even those. who never saw a 
STAMMaC. Shea, s oases the word 
‘they’ or ‘them,’ instead of repeating 
the names of the persons spoken of.” 
mete Meisenhelter, 9 Watts (Pa.) 


94. Stevenson v. Taylor (Ont.) 70 
Dom.L.R. 853, 855 (‘ithe word ‘they’ 
. . . construed as singular’). 


95. Hamm vy. Meisenhelter, 9 Watts 
(Pa.) 349, 351. 


96. Lawrence v, Kidder, 10 Barb. 
(N.Y.) 641, 655. 


97. State v. Hurd, 70 N.W. 613, 101. 


Iowa 391, 396. 


98. Davenport v. Collins, 51 So. 
449, 96 Miss. 716, 717. ; 


$9. Hamm v. Meisenhelter, 9 Watts 
(Pa.) 349, 352. 


[a] Construed as referring to com- 
pany.—‘‘The pronouns, ‘their,’ ‘they’ 
and ‘them’ are used in referring to 
the company.” Georgia R. & Bank- 
ing Co. v. Wright, 132 F. 912, 914. 


{[b] Construed in statute relating 
to tenure of certain officers see Peo. 
v. Zucea, 73 N.Y.S. 311, 312, 36 Misc. 
260, 261. 


[e] Construed in will as referring 
to both parents and children. Sar- 
gent v. Bourne, 6 Mete. (Mass.) 32, 
49. 


{d] “It” contrasted.—Peo. v. Zuc- 
ca, 73 N.Y.S. 311, 312, 36 Misc. 260. 


1. Baker v. Hunt, 40 Ill. 264, 265, 
89 Am.D, 346. 


[a] Construing covenants in deed 
that grantor and his “wife, party of 
the first part, for them—, heirs, 
executors and administrators, do 
covenant, grant, bargain and agree” 
etc., the court said: ‘‘These covenants 
are somewhat obscure, but... . 
susceptible of being made clear. The 
word ‘them’ should be read ‘them- 


[§ 3] C. Possessive “Their.’”’12 


State v. Hurd, 70, 39 


eighth of my estate ‘to them,’ ’”’* “or either of them,’”® 
“remove the physicians appointed by them,”*® “them 
all,”’’ “to either of them, or for their use,”® “to them 
and their heirs and assigns forever,”® “to them and. 
their successors,”!° and “to them jointly, or either 


Of or belonging 


It always precedes the noun, in con- 


selves.’” Baker v. Hunt, 40 Ill. 264, 
265, 89 Am.D. 346. 


re Estate of Parker, 19 Hawaii 393, 


3. Baker v. Hunt, 40 Ill. 264, 265, 
89 Am.D. 346. z 


4 Hamm v. Meisenhelter, 9 Watts 
(Pa.) 349, 351. Zs , 


5. Young v. State, 59 S.W. 890, 42 
Tex.Cr. 301, 302. 


6. Peo. v, Zucca, 73 N.Y.S. 311, 312, 
36 Misc. 260. 


7 Moye v. Moye, 58 N.C. 359, 361. 


8. Sargent v. Bourne, 6 . Mete. 
(Mass.) 32, 43. 
9. Thomson v. Ludington, 104 


Mass. 193, 194. 


10. Georgia R. & Banking Co. v. 
Wright, 132 F. 912, 914. 


11. Sargent v. 
(Mass.) 32, 43. 


12. See also Her 29 C.J. p 347; His 
29 C.J. p 757. 


As included by “his” see 29 C.J. p 
757 text and note 80 


Effect of omission of pronoun in 
acknowledgment see Acknowledg- 
ments § 199 text and notes 18-20. 


13. Century D. 


[a] As equivalent of “its.”—In 
construing a statute (Ga. L. [1833] p 
264) chartering a railroad company 
and providing certain tax exemptions 
on the net proceeds of their invest- 
ments, the court said: “It is further 
urged that the use of the pronoun 
‘their’ preceding the word ‘invest- 
ments’ indicates that the reference in 
the clause is to the shareholders 
. . .. and not to the corporation. 
The opposing contention is that it is 
used in the same sense as if the pro- 
noun ‘its’ had been used instead of 
‘their. An examination of this act 
shows the latter contention to be true 
beyond question.” Georgia R. & 
Banking Co. v. Wright, 132 F. 912, 
914, 


“Tts” 33 C.J. p 829 text and note 24. 


[b] As importing joint obligation. 
—"The use of the word ‘their’ has 
several times been construed by this 
court to import a joint obligation.” 
Cottrell v. Hatheway, 66 N.W. 596, 
108 Mich. 619, 622. 


{c] As importing joint and not 
several ownership.—In holding insuf- 
ficient an indictment for burglary 
from joint owners because it alleged 
the act was done “without their con- 
sent,’ the court said: ‘‘Where prop- 
erty is alleged to belong to joint own- 
ers, and to have been taken from the 
possession of such joint owners, the 
want of the consent of each musi be 
distinctly averred; the use of the 


Bourne, 6 Metc. 
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nection with which it is used, and has the value of 


an attributive adjective.‘+ 
Phrases: 


lives,”*” “during their joint lives 


word ‘their’ being held to refer to 
them collectively, and not to be 
tantamount to negativing the consent 
of each of them.” Young v. State, 59 
S.W. 890, 42 Tex.Cr. 301, 302. 


{d] As joint and several term.— 
(1) In construing a testamentary pro- 
vision that a named trust company 
was to act as trustee until the testa- 
tor’s two daughters. ‘‘shall reach their 
majority,” the court said: “As two 
persons of different ages cannot at 
the same ‘time reach the age of legal 
majority, there is no such thing as 
‘their’ majority occurring as a single 
event. The term is used here in a 
joint and several sense and in order 
to indicate the real meaning the word 
‘respectively’ may be considered as 
implied before the word ‘reach.’”’ Es- 
tate of Parker, 19 Hawaii 393, 395. 


(2) “There is ample authority for 
using the word ‘their’ in the sense 
of ‘each of them.’” Estate of 


Parker, 19 Hawaii 393, 396. 


fe] As referring to corporation 
and not to stockholders.—In constru- 
ing the word “their,” as used in Ga. 
L. (1833) p 264, relating to the char- 
ter of the Georgia Railroad Company, 
and providing that the stock of the 
company and its branches shall be ex- 
empt from taxation for a fixed period, 
and after that shall be subject to a 
tax not exceeding a specified per cent. 
per annum on the net proceeds of 
their investments, the court said: 
“The language of the clause itself in- 
dicates that the word ‘their’ relates 
to the company and not to the stock- 
holders separately.” Georgia R. & 
vem Co.’ vo Wright; 132° Fy 912; 
914. 


{f] In construing codicil provi- 


gion to pay from a trust fund certain: 


sum for the maintenance of testa- 


tor’s son, “and his wife and his ‘chil-; 


dren, to them jointly, or to either of 
them, during their joint lives, or for 
their use and benefit,” the court said: 
“Theswords. their and “them? 2) 4. 
apply to the children, as well as to 
the parents.” Sargent v. Bourne, 6 
Metc. (Mass.) 32, 42, 49 


“Them” supra § 2. 
14. Century D. 


15. Georgia R. & Banking Co. v. 
Wright, 132 F. 912, 914. 


[a] Applied to a corporation, held 
to refer to the company and not to its 
stockholders. Georgia R. & Banking 
Co. v. Wright, 132 F. 912, 914. 


16. Estate of Parker, 19 Hawaii 
893, 397; Smith v. Oakes, 14 Sim. 122, 
124, 37 Eng.Ch. 122, 60 Reprint 304. 


[a] In a settlement, ‘‘the words 
ftext phrase] . . . mean ‘during 
their joint lives and the life of each 
of them.’” Estate of Parker, 19 Ha- 
waii 393, 397 [quot Smith v. Oakes, 
14 Sim. 122, 124, 37 Eng.Ch. 122, 60 
Reprint 304]. 


17. Estate of Parker, 19 Hawaii 
393, 397; Sargent v. Bourne, 6 Mete. 
(Mass.) 32, 42 (in codicil); Smith v. 
Oakes, 14 Sim. 122, 124, 87 Eng.Ch. 
122, 60 Reprint 304 (in marriage set- 
tlement). 


18%. Estate of Parker, 19 Hawaii 
393, 397 [cit Smith v. Oakes, 14 Sim. 
aa 124, 37 Eng.Ch. 122, 60 Reprint 
304]. 


“During their joint and natural 
lives” equivalent see supra note 16 


“By their corporate name,”?> “during 
their joint and natural lives,’’*® “during their joint 


THEY 


each of them,’!% “during ‘their’ lives,”?® “during 


: : : me 5 
their natural lives,”2° “for ‘their’ use,”?1 “on their 


and the life of 


[a]. 

19. BHstate of Parker, 19 Hawaii 
393, 396 [cit Dow v. Doyle, 103 Mass. 
489, 491]. 


20. ‘Estate of Parker, 19 Hawaii 
393, 397 [cit Douglas v. Parsons, 22 
OhioSt. 526 (in agreement to pay an- 
nuity)]. See Collins v. Wardell, 54 A. 
417, 65 N.J.Ha. 366, 370 (“‘for the term 
of” instead of ‘“‘during”’’). N 


21. Sargent v. Bourne, 
(Mass.) 32, 43. 


22. Parker v. Cutler Milldam Co., 
20 Me. 358, 356, 37 Am.D. 56. 


23. Estate of Parker, 19 Hawaii 
398, 396. 


24. Jenkins v. Packington Realty 
Co., 268 S.W. 620, 167 Ark. 602, 605; 
Pape v. Pane, 119 N.E. 11, 14, 67 Ind. 
App. 153; Hersam v. AXtna Life Ins. 
Co., 114 N.E. 711, 225 Mass. 425, 426; 
Turner v. Turner, 142 S.E. 224, 225, 
195 N.C. 371; Lehman v. Lehman, 64 
A» 598, 599, 215 Pa. 344; Evans v. 
Opperman, 13 S.W. 312, 76 Tex. 293, 
ae Stigler v. Stigler, 77 Va. 163, 
170. 


{a] Collective and not distributive. 
—(1) A devise to a son and his wife 
and’ remainder to ‘their children,” 
there being no living children of such 
marriage at such time, held not to 
include children of husband by former 
marriage, the court saying: “The 
phrase ‘their children’ must be read 
collectively and not distributively, 
hence it must be construed to relate 
to the issue of that particular inter- 
marriage.” Jenkins v. Packington 
Realty Co., 268 S.W. 620, 167 Ark. 602, 
605. (2) Where a life insurance policy 
is payable to the husband of the in- 
sured “or, in the event of his death 
before hers, to their children, their 
executors. administrators, or as- 
signs,’ the words “their children’ 
held to refer to the children of both 
insured and her husband, and not to 
include a child of the husband by a 
previous wife. Hersam v. 4%tna Life 


6 Metc. 


Ins. Co., 114 N.E. 711, 225 Mass. 425,: 


426. (3) “It is contended that ‘their 
children’ meant not only the children 
common both to the insured amd to 
his wife, but also the children of ei- 
ther of them. . . . We do not assent 
to the proposition. It may be that by 
an inaccurate use of the words they 
may be sometimes employed in the 
sense contended for, . - and that 
under peculiar circumstances, . . . 
they were properly construed to have 
that meaning.” Hvans v. Opperman, 
13 S.W. 312, 76 Tex. 298, 301. (4) “By 
the use of the term ‘their children’ we 
think was meant the children common 
to both husband and wife.’ Evans 
v. Opperman, 13 S.W. 312, 76 Tex. 293, 
302 (holding child by another mar- 
riage not included). But see infra 
this note [b]. (5) “The words ‘their 
children’ may be used in an inclusive 
sense to designate the children of the 
husband and wife and the children 
of either and in an exclusive sense to 
designate the children of the husband 
and his then present wife or of the 
wife and her then present husband. 
Neither law nor common usage has 
affixed such unvarying meaning to 
the word ‘their’ as to prevent its ap- 
propriate use for either purpose. 
. « . In the instant case, we think 
the words ‘their children’ were used 
in an exclusive sense. meaning sim- 
ply the children of Alfred Turner and 


own land,”2? “shall reach their majority,”?* ‘their 
children,”?* “their daughter,”?> “their death,”? 
“their heirs,”27 “their heirs at law,’”’?® “their issue, 


1929 


his then present wife.” Turner v. 


Turner, 142 S.B. 224, 225, 195 N.C 
871. 
[b] Not limited to collective sense. 


—(1) Where a widow with one child 
married a widower with six children, 
and two children resulted from the 
marriage, and he took out a policy of 
insurance, payable to the wife, in 
trust for herself and ‘‘their children,’ 
his children by the first wife held en- 
titled to their share in the proceeds, 
the court saying: “The words ‘their 
children’ may be used in one connec- 
tion to designate the children having 
a common parentage on both sides, 
and in another connection to desig- 
nate the children of the husband and 
the children of the wife spoken of.” 
Lehman v. Lehman, 64 A. 598, 599, 
215 Pa. 344, 349 [quot Pape v. Pane 
119 N.E. 11, 14, 67 Ind.Apvp. 153, an 

cit Turner v. Turner, 142 S.E. 224, 
225, 195 N.C. 371 (but holding it used 
in the first sense)]. (2) “Neither law 
nor common usage has affixed such 
unvarying meaning to the word ‘their’ 
as to prevent its appropriate use for 
the latter purpose.” Lehman v. 
Lehman, 64 A. 598, 599, 215 Pa. 344, 
345 [quot Pape v. Pape, 119 N.E. 11, 
14, 67 Ind.App. 153]. To same ef- 
fect Stigler v. Stigler, 77 Va. 163, 170. 


[c] “The children of the two” 
compared.—Pape v. Pape, 119 N.E. 
tl 156% Ind App 15s. 


25. In re Jeffery, [1914] 1 Ch. 375, 


26. Collins v. Wardell, 54 A. 417, 
65 N.J.Eq. 366, 370; Jones v. Cable, 
qT Al 791114 Pay 586. 59t-. 


[a] As meaning “their respective 
deaths.”—-Where testatrix directed 
that a fund be set apart sufficient in 
amount to produce certain annual in- 
come, and therefrom to pay her 
brothers respectively certain named 
sums, annually for the term of their 
natural ‘lives, and after “their death” 
the capital of the fund to go to other 
persons named, the court said: ‘The 
words ‘their death’ in the connection 
used can mean only ‘their respective 
deaths.’ These words were not ex- 
pressive of-a single event, but of the 
death of each one; that is, their re- 
spective deaths.” Collins v. Wardell, 
54 A. 417, 419, 65 N.J.Eq. 366, 370. 


27. Brown v. Blackwell, 200 S.W. 
13, 178 Ky. 797; Irvin v. Stover, 67 
S.E. 1119, 67 W.Va. 356, 364. 


[a] Presumed to be distributive.— 
“In case of a grant to two persons for 
life, with remainder to ‘their heirs,’ 
unless the term ‘heirs’ be given a re- 
stricted meaning, the presumption is 
that the heirs of each, as a separate 
class, take the same share or inter- 
est in the remainder that the an- 
cestor had in the life estate.’ Irvin 
eee 67 S.E. 1119, 67 W.Va. 356, 


28. Crandall v. Ahern, 85 N.E. 886, 
200 Mass. 77, 79. 


{a] Constrned in deed.—The words 
“their heirs at law,” in a deed direct- 
ing a trustee to pay rents to dece- 
dent and his first wife and at their 
death to convey to “their heirs at 
law,” held to mean heirs of decedent 
and such wife, and not the heirs of 
the survivor. Crandall v. Ahern, 85 
N.E. 886, 887, 200 Mass. 77, 79. 


29. Wright vy. Gaskill, 72 A. 108 
74 N.J.Eaq. 742, 744 (in will). i; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and “their roads.”?5 


THICKLY PEOPLED. A term used in a Canadian 
railroad statute,** to determine the duty of a rail- 


““their’ majority,”®° “their original width,”®! “their 
part,”*? “their products,”?? “their proper county,’*4 


THEY—THIEVISH 


Phrases: 
pickpocket” ;*¢ 


road to reduce the speed of its trains unless the 


track is fenced or properly protected in the man- 


ner prescribed by the Act.?7 


THIEF.**® It is said to be a broad term,®° defined 
as one who commits theft or larceny,*® or who 
steals,*! especially stealthily or secretly ;*? formerly, 
The word is said to impute a 


also, a robber.43 
erime.?# 


30. Estate of Parker, 19 Hawaii 
393, 395. 


fa] With reference to persons of 
different ages “there is no such thing 
as ‘their’ majority occurring as a sin- 
gle event.” Estate’of Parker, 19 Ha- 
waii 393, 395. 


31. Pitser v. McCreery, 88 N.E. 
303, 172 Ind. 663, 678 [reh den 89 N.E. 
317, 172 Ind. 663 (construed in high- 
way law)]. 


32. Andrews v. Andrews, 7 Heisk. 
(Tenn.) 284, 243 (in will). 


33. Furst v. Shows, 110 So. 299, 
200, 215 Ala. 133, 187. 


34. Knight v. Gallaway, 85 P. 21, 
42 Wash. 413, 414 (in statute regu- 
lating adoption of children). 


35. St. Louis, etc., R. Co. v. Terre 
Praute;, ete; RR. Co. 12S.Ct. 953, 145 
U.S. 398, 402, 36 L.Ed. 748 (in statute 
regulating the leasing and running 
of railroads). 


26. Railway Act 
[1906] ¢ 37) § 275. 


$7. Minor v. Grand Trunk R. Co., 
38 Ont.L. 646, 649, 35 Dom.L.R. 106. 
See Grand Trunk R. Co. v. Labréche, 
64 Can.S.C. 15, 21, 68 Dom.L.R. 633. 


38. See also Common Thief 12 C.J. 
p 210; Theft ante; Thievery post; 
Thieving post; Thievish post. 


As actionable word see Libel and 
Slander § 141. 


Used in marine instrance policy see 
Marine Insurance § 296. 


39. American Ins. Co. v. Bryan, 1 
Hill (N.Y.) 25, 28. 


[a] “@hieves” is broad term.— 
“The term ‘thieves’ is broad enough 
in law to cover both compound and 
simple larceny, and, in common par- 
lance, to include the latter.” Ameri- 
can Ins. Co. v. Bryan, 1 Hill (N.Y.) 
BOS. 


“Simple and compound larceny” see 
Larceny § 3. 


40. Webster New Int. D. [quot 
Fiske v. Niagara Fire Ins. Co. of New 
York, (Cal.App.) 266 P. 853, 856]. See 
Merrill v. Marshall, 113 Ill. App. 447, 
450 (‘‘imputes : larceny’’). 


“Jarceny” see Larceny §§ 1, 2. 
“Pheft” ante. 


41. Webster New Int. D. [quot 
Fiske v. Niagara Fire Ins. Co. of New 
York, (Cal.App.) 266 P. 853, 856]; 
Little v. Barlow, 26 Ga. 423, 425, 71 
Am.D. 219; People v. Wolf, 199 Il. 
App. 445, 446. . 


[a] Imcludes any one guilty of 
stealing.—‘‘A charge in an informa- 
tion charging the defendant with be- 
ing a vagabond that he was known to 
be a ‘thief, burglar, or pickpocket’ is 
not vague or uncertain, as the word 
‘thief’ includes burglars, pickpockets, 
or any one guilty of the crime of 


(Can. Rev. St. 


[62 C.J.] 918 


“Secret thief,”4® and “thief, burglar or 


also “assailing thieves,”47 and 


“thieves and rovers.’”48§ 
THIEF BOTE,*°® 
THIEVERY.°*° 
THIEVING.®2 


Secret, private larceny.5? 


An adjective, said to import a 


felony;°* and which, it is said, imports an act com- 


Phrases: 


sly.% 


stealing.” People v. Wolf, 199 Ill. 
App. 445, 446. 


“Steal” 59 C.J. p 1222. 


“Stealing” see Larceny § 2 text and 
Hee 32; Steal § 2 text and notes 76— 


42. Webster New Int. D. [quot 
Fiske v. Niagara Fire Ins. Co. of New 
York, (Cal.App.) 266 P. 853, 856]. 


“Stealthily” 59 C.J. p 1227. 


43. Webster New Int. D. [quot 
Fiske v. Niagara Fire Ins. Co. of New 
York, (Cal.App.) 266 P. 853, 856]. 


_[a]. “Robber” compared and dis- 
tinguished.—Fiske v. Niagara Fire 
Ins. Co. of New York, (Cal.App.) 266 
P. 853, 856. 


44. Merrill v. Marshall, 113 Ill. 
App. 447, 450. See Eddy v. Cunning- 
ham, 125 P. 961, 69 Wash. 544, 547 
(only prima facie actionable as im- 
puting crime). 


{a]_ Ordinarily imputes larceny.— 
(1) “The word ‘thief,’ in its ordinary 
acceptation, imnutes the crime of lar- 
ceny, and is actionable per se.” Mer- 
rill v. Marshall, 113 Ill.App. 447, 450. 
(2) “The word ‘thief’ is only prima 
facie actionable per se. Malice is 
the gravamen of the charge; and 
where the word is used as a mere 
term of abuse, or had relation to a 
transaction that was fraudulent, but 
not criminal, . . defendant is not 
bound to strict proof.” Eddy v. Cun- 
ningham, 125 P. 961, 69 Wash. 544, 547 
[cit Cyc]. 


45. Fiske v. Niagara Fire Ins. Co. 
of New York, (Cal.App.) 266 P. 853, 
856; American Ins. Co. v. Bryan, 26 
Wend. (N.Y.) 563, 587, 37 Am.D. 278 
[aff 1 Hill 25). 


[a] “Robber by force” compared 
and distinguished.—American Ins. 
Co. v. Bryan, 26 Wend. (N.Y.) 5638, 
587, 37 Am.D. 278 [aff 1 Hill 25, and 
quot Fiske v. Niagara Fire Ins. Co. of 
New York, (Cal.App.) 266 P. 853, $56]. 


46. People v. Wolf, 199 I1ll.App. 
445, 446. 


47. Fiske v. Niagara Fire Ins. Co. 
of New York, (Cal.App.) 266 P. 853, 
856; American Ins. Co. v. Bryan, 26 
Wend. (N.Y.) 5638, 584, 37 Am.D. 278 
faff 1 Ell 25]. 


4s. American Ins. Co..v. Bryan, 1 
Hill (N.Y.) 25, 31 [aff 26 Wend. 563, 
37 Am.D. 278]. 


49. See Compounding Felony § 1 
text and notes 5, 6. 


50. See also Larceny §§ 1-3; Theft 
ante; Thief ante; Thieving post; 
Thievish post. 


51. Walker D. [quot American Ins. 
Co. v. Bryan, 26 Wend. (N.Y.) 563, 
567, 37 Am.D. 278 (aff 1 Hill 25, and 
quot Fiske v. Niagara Fire Ins. Co. 
of New York, (Cal.App.) 266 P. 853, 
855) 7. 


mitted, and not merely an inclination to commit it.*4 


“Thieving person,’®> “thieving pup- 
py,’°® and “thieving wretch.’’5? 


THIEVISH.®$ 


Acting by stealth;5® — secret;®° 


[a] In common understanding.— 
“The robbery may be by stealth, yet 
thievery is by common understand- 
ing intended to mean secret, private 
larceny.” Walker D. [quot American 
Ins. Co. v. Bryan, 26 Wend. (N.Y.) 
563, 567, 37 Am.D. 278 (aff 1 Hill 25, 
and guot Fiske v. Niagara Fire Ins. 
Co. of New York, (Cal.App.) 266 P. 
853, 855)]. 


“Private” 50 C.J. p 369. 
“Secret” 56 C.J. p 1269. 


52. See also Theft ante; Thief 
ante; Thievery ante; Thievish post. 


As actionable word see Libel and 
Slander § 141. 


53. Little v. Barlow, 26 Ga. 423, 
425, 71 Am.D. 219. 


[a] Ordinarily so interpreted.— 
“And so, anyone of ordinary under- 
standing hearing the words [thieving 
applied to person], would interpret 
them.” Little v. Barlow, 26 Ga. 423, 
425, 71 Am.D. 219. 


54, Alley v. Neely, 5 Blackf. (Ind.) 
200, 201 [quot Reynolds v. Ross, 42 
Ind. 387 (both cases cit Starkie Slan- 
der p.64; Bittridge’s Case, 4 Coke 
18b, 19a, 76 Reprint 905; Osborn v. 
tse 1 Ld. Raym. 236, 91 Reprint 


[a] Charges -“stealing.”—‘“‘To 
charge one with being a ‘thieving’ 
person is charging him with being 
guilty of stealing.’ Alley v. Neely, 
5 Blackf. (Ind.) 200, 201 [quot Reyn- 
olds v. Ross, 42 Ind. 387]. 


55. Alley v. Neely, 5 Blackf. (Ind.) 
200, 201 [quot Reynolds v. Ross, 42 
Ind. 387]. 


56. Little v. Barlow, 26 Ga, 423, 
425, 71 Am.D. 219 (words held action- 
able as importing a felony). 


57. Little v. Barlow, supra (words 
pee actionable as importing a fel- 
ony). 


58. See also Theft ante; Thief 
ante; Thievery ante; Thieving ante. 


59. Walker D. [quot American Ins. 
Co. v. Bryan, 26 Wend. (N.Y.) 563, 
567, 37 Am.D. 278 (aff 1 Hill 25, and 
quot Fiske v. Niagara Fire Ins. Co. 
See York, (Cal.App.) 266 P. 853, 


“Stealth” 59 C.J. p 1226. 


60. Walker D. [quot American Ins. 
Co. v. Bryan, 26 Wend. (N.Y.) 563, 
567, 37 Am.D. 278 (aff 1 Hill 25, and 
quot Fiske v. Niagara Fire Ins. Co. 
ee. York, (Cal.App.) 266 P. 853, 


“Secret” 56 C.J. p 1269. 


61. Walker D. [quot American Ins. 
Co. v. Bryan, 26 Wend. (N.Y.) 563, 
567, 37 Am.D. 278 (aff 1 Hill 25, and 
quot Fiske v. Niagara Fire Ins. Co. of 
Sane York, (Cal.App.) 266 P. 8653, 

5 Fe 


“Sly” 58 C.J. p 774. 
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THIMBLE or THIMBLES AND BALLS.*®? 
THIN. Flimsy; slender; slight;** slim; small.** 


Phrase: “ ‘Very thin’ case.” 


THING.** [§ 1] A. Singular. A word of exten- 
sive signification,®’ variously defined as an occur- 
rence;*® any attribute, circumstance, event, fact, 
idea,®® object,7° or substance, ete.’ that may be 
possessed or come into existence; a subject of prop- 
erty and dominion;*? a transaction;"* effect; sub- 
ject-matter; substance;7* that which has existence, 
or is conceived or imagined as having existence;*° 


62. See Gaming 8§ 33, 143 Text 
and note 36. 


63. Webster D. [quot Sieling v. 
teal 41 N.Y.S. 982, 985, 18 Misc. 


“Slight” 58 C.J. p 769. 


64. Webster D. [quot Sieling v. 
tea 4 N.Y.S. 982, 985, 18 Misc. 


“Small” 58 C.J. p 774. 


65. Sieling v. Clark, 41 N.Y.S. 982, 
985, 18 Misc. 464. 


[a] Objectionable characteriza- 
tion.—Where the trial justice in dis- 
cussing plaintiff’s case, in his charge, 
among other things, said: ‘Although 
I did not intend to express any opin- 
ion, I think it is a very thin case,” 
the appellate court said: “The charge 
that it was a ‘very thin’ case was cal- 
culated to leave the jury to find for 
the defendant, and they did so. The 
definitions of the word ‘thin’ (ignor- 
ing the adverb ‘very’), as given by 
Webster, show the charge to be ob- 
jectionable. . . . The case pre- 
sented by the plaintiff does not per- 
mit of any such criticism.” Sieling 
pee 41 N.Y.S. 982, 985, 18 Misc. 


66. See also Chose 11 C.J. p 759; 
Property §§ 1-4; Res 54 C.J. p 693. 


67. Ingell v..Nooney, 2. Pick. 
(Mass.) 362, 367, 18 Am.D. 434; In re 
Arnold’s Hstate, 87 A. 590, 240 Pa. 261, 
26h, L.R.A.1918A 220, Ann.Cas.1915A 


68. Webster D. [quot John Diebold 
& Sons Stone Co. v. Tatterson, 80 S.E. 
585, 115 Va. 766, 7721. 


“Occurrence” 46 C.J. p 900. 

69. Century D. [quot U.S. v. Som- 
ers, 164 F. 259, 261]. 

“Circumstance” 11 C.J. p 767. 

“Event” 21 C.J.-p 1259. 

“Fact” 25 C.J. p 335. 

“Tdea” 31 C.J. p 236. 


70. Anderson L. D. [quot In re Ar- 
nold’s Hstate, 87 A. 590, 240 Pa. 261, 
264, L.R.A.1918A 220, Ann.Cas.1915A 
23]; Century D. [quot U. S. v. Som- 
ers, 164 F. 259, 261]. 


“Object” 46 C.J. p 844, 


71. Century D. [quot U. S. v. Som- 
ers, 164 F. 259, 261]. 


“Substance” 60 C.J. p 976. 


72. Standard D. [quot In re Ar- 
nold’s Estate, 87 A. 590, 240 Pa. 261, 
i L.R.A.1918A 220, Ann.Cas.1915A 


“Dominion” 19 C.J. p 443. 
“Property” see Property §§ 1—4. 
“Subject” 60 C.J. p 671. 


73. Webster D. [quot John Diebold 
& Sons Stone Co. v. Tatterson, 80 S.B. 
585, 115 Va. 766, 772]. 


For later cases, developments and changes in the law see Annotations, same title and section numb 


THIMBLE—THING 


RO A de aie eee a 


that which is or may become the object of thought ;7* 
the object of a right;*7 whatsoever may be possessed 
or owned;7® hence it may be material or ideal, 


animate or inanimate, actual, possible, or imagina- 


ry.79 


“Transaction” [38 Cyc 937]. AS 

74, Anderson L. D. [quot In re Ar- 
nold’s Hstate, 87 A. 590, 240 Pa. 261, 
264, L.R.A.1918A 220, Ann.Cas.1915A 
23]. 


“Effect” 19 C.J. p 1016. 
“Subject matter” see Subject § 7. 


75. Century D. [quot U. S. v. Som- 
ers, 164 F. 259, 261). 


“Existence” 25 C.J. p 168. 


76. Century D. [quot U. S. v. Som- 
ers, 164 F. 259, 261]. 


“Thought” post. 


77. Holland Jurispr. (13th ed) p 
101 [quot Pope Appliances Corp., Ltd. 
v. Minister of Customs and Excise, 
[1927] Can. Exch. 17, 19, [1926] 4 
Dom.L.R. 1152 (latter substituting 
“Alliance” for ‘Appliances’ in style 
of case) ]. 


[a] “Thatis: . . whatever is 
treated by the law as the object over 
which one person exercises a right 
and with reference to which another 
person lies under a duty.’ Holland 
Jurispr. (138th ed) p 101 [quot Pope 
Appliances Corp., Ltd. v. Minister of 
Customs and. Excise, [1927] Can. 
Exch. 17, 19, [1926] 4 Dom.L.R. 1152 
(atter substituting “Alliance” for 
“Appliances” in style of case)]. 


“Right” 54 C.J. p 807. 


78. Webster D. [quot In re Ar- 
nold’s Hstate, 87 A. 590, 240 Pa. 261, 
ee L.R.A.1918A 220, Ann.Cas.1915A 


“Own” 46 C.J. p 1162. 
“Possess” 49 C.J. p 1090. 


79. -Century D. [quot U. S. v. Som- 
ers, 164 F. 259, 261]. See also cases 
infra § 2 notes 7-12. 


“Actual” 1 C.J. p 1182. 
“Material” 39 C.J. p 1885. 
“Possible” 49 C.J. p 1118. 


80. Ingell v. Nooney, .2 Pick. 
(Mass.) 362, 367, 18 Am.D. 434; In 
re Arnold’s Estate, 87 A. 590, 240 Pa. 
261, 264, L.R.A.1918A, 220, Ann.Cas. 
1915A 23. See John Diebold & Sons 
Stone Co. v. Tatterson, 80 S.E. 585, 
115 Va. 766, 772. 


[a] “Matters” 
Diebold & Sons Stone Co. v. Tatter- 
son, 80 S.H. 585, 115 Va. 766, 772. 


81. State v. Japone, 209 N.W. 468, 
471, 202 Iowa 450; Ingell v. Nooney, 
2 Pick. (Mass.) 3862, 367, 13 Am.D., 
434; In re Arnold’s Estate, 87 A. 590, 
240 Pa. 261, 264, L.R.A.1918A 220, 
Ann.Cas.1915A 23. 


[a] In statute governing amend- 
ments.—In construing Code (1924) § 
13744, authorizing amendment of in- 
dictments in matters of form, or in 
the description of any person or thing, 
the court said: ‘The statute author- 
izes amendments in the description of 


compared.—John |} 


In common parlance it.-may intend all mat- 


ters or substances,®° in contradistinction to “per- 
son”;81 and it is said to have a far wider significa- 
tion than the word “article”;8? so that it has been 
held to inelude: 
treatment,®® or a passageway or bridge over a 
street,8® but not to include a proeess.*7 J 
dem generis” rule is to be applied in construing the 


a machine,’* an operation,®* any 


The “ejus- 


the ‘thing.’ The word ‘thing,’ is used 
in contradistinction to ‘person.’ 
State v. Japone, 209 N.W. 468, 471, 202 
Iowa 450. 


“Person” 48 C.J. p 1037. 
82. U.S. v. Somers, 164 F. 259, 261. 


[a] “Article’ compared and con- 
trasted.—In sustaining an indictment 
under the federal statute [Rev. St. 
§ 3893 as amended by Act July 12, 
1876, c 186, 19 St. 90, and Act Sept. 
26, 1888, c 1039, 25 St. 496 (U. S. 
Comp. St. [1901] p 2658)] for mailing 
a letter giving information where and 
how and of whom and by what means 
articles and things designed and in- 
tended for the procuring of an abor- 
tion might be obtained, the court 
said: ‘In the first section of the act 
the words employed are ‘any drug or 
medicine or article whatever,’ while 
in the second section of the act the 
corresponding words used are ‘any 
article or thing.’ Obviously the word 
‘thing’ was added in section 2 to 
broaden its scope.” U. S. v. Somers, 
164 F. 259, 261 (giving the definitions 
of “article” and “thing’’). 


“Article” 5 C.J. p 590. ; 


83. Nestle-Le-Mur Co. ve Eugene, 
Ltd., 55 F.(2d) 854, 857. : 


[a] “A machine is a thing.”— 
Nestle-Le-Mur Co. v. Eugene, Ltd., 
at 854, 857 (in the law of pat- 
ents). 


“Machine” 38 C.J. p 329. 


Aa U. S. v. Somers, 164 F. 259, 


a] “Manifestly an ‘operation’ is a 
‘thing’ within the accepted definition 
of the two words, and there is no 
peculiar phraseology in the statute 
[act declaring any article or thing for 
procuring abortion, and every letter 
giving information with regard there- 
to, to be nonmailable matter] which 
restricts the ordinary signification of 
the word ‘things.’” U.S, v. Somers, 
164 F. 259, 262. 


“Operation” 46 C.J. p 1113. 
Ree U. S. v. Somers, 164 F. 259, 


“Treatment” [38 Cyc 983]. 


86. Yale University v. City of New 
Haven, 134 A. 268, 104 Conn. 610, 
625, 47 A.L.R. 667. 


87. Nestle-Le-Mur Co. v. Eugene, 
Ltd.,-55 F.(2d) 854, 858. 


[a] “Process” held not “thing,”— 
In discussing the various subjects of 
patents for a machine, an article of 
manufacture, and a composition of 
matter, the court said: “These three 
subjects of patent are in a true sense 
all products or articles, but all dif- 
fer fundamentally in nature from a 


process. Cf, “Burrs v.4 Duryeenkial: 
Wall. 531, 568, 17 L.Ed. 650. The 
latter is not a ‘thing.’” Nestle-Le- 


Mur Co. v, Hugene, Ltd., 5 
854, 858. . pg oe y 


er. 


Thing adjudged.®® 


peal.°° 
Thing in action. 


meaning of the word in a particular connection.®? 

J That which has been decided 
by a final judgment, from which there can be no ap- 
peal, either because an appeal did not lie, or be- 
cause the time fixed by law for appealing has 
elapsed, or because it has been confirmed on an ap- 


In the common parlance of the 


THING 


4 
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tion;®1 a right to recover money or other personal 
property by a judicial proceeding.®? 

Other phrases: 
“article or thing,”®* “a strike or thing that he can- 
not control,”®> “right in the thing,”®* “right to a 
thing,”®’ “thing in action arising out of the viola- 


“Any work or thing therein,”®? 


tion of a right of property, or out of an obliga- 


law, a thing in action is designated a chose in ac- 


“Process” 50 C.J. p 623. 
Patents § 12. 


88. See cases infra this note. 


[a] Analogy necessary.—(1) Con- 
struing contract clause excusing par- 
ty from performance of certain obli- 
gations, “in the event of a strike or 
thing that he cannot control,” the 
court said: ‘There is, however, in the 
maxim of Lord Hale,—‘The meaning 
of a word may be ascertained by ref- 
erence to the meaning of words as- 
Sociated with it,’ and that of Lord 
Bacon, ‘The coupling of words to- 
gether shows that they are to be un- 
derstood in the same _ sense,’—good 
ground for holding the wo.d ‘thing’ 
in the clause in question to mean 
something of the nature of or analo- 
gous to a strike of workmen, .. . 
such, for example, as an accident on 
the road or a fire at the yards—a sud- 
den and unforeseen emergency or cri- 
sis.” Hartje v. Keeler, 133 Jll.App. 
461, 469. (2) Greater New York Char- 
ter (L. [1901] p 323 c 466 § 780), au- 
thorizing the marshal to enter any 
building to examine “the stoves and 
pipes thereto, ranges, furnaces, and 
heating apparatus of every kind 
whatsoever, including the chimneys, 
flues, and pipes with which the same 
may be connected, engine rooms, boil- 
ers, Ovens, kettles, and also all chemi- 
cal apparatus or other things which 
in his opinion may be dangerous in 
causing or promoting fires,” and em- 
powering the fire commissioner to re- 
‘quire the owner to ‘alter, remove, or 
remedy the same,” held not to author- 
jze the commissioner to require an 
owner to ma changes in a dumb 
waiter shaft extended from the base- 
ment to the roof, but without con- 
nection with the outer air at the roof, 
the court saying: ‘‘He is given by 
the state no jurisdiction over the 
structural parts of the building. 
. . . There can be no doubt that a 
dumb waiter shaft of this kind, con- 
structed solely of wood, would tend 
to communicate a fire once started in 
one part of the building to the rest 
of the building; but the same may 
be said of all elevator shafts, wooden 
stairways, or other openings through 
the building. Neither of these appli- 
ances could properly be denominated 
‘things.’ ” Lantry v. Mede, 111 N.Y.S. 
833, 834, 127 App.Div. 557. (3) In 
construing city charter provision giv- 
ing board of aldermen “regulation of 
any work or thing” in relation to 
streets, the court said: “If ‘thing’ 
“stood by itself, it might be construed 
to mean some such thing as a banner, 
flag, sign or portico. When to it the 
word ‘work,’ as a noun is used, it must 
be construed in its only relevant 
sense in this section as something 
which is made or manufactured such 
‘as an article or structure. By ... . 
‘thing’ the intent was to refer es- 
pecially to those temporary and in- 
cidental features to which we have 
adverted.” Yale University v. City 
of New Haven, 134 A. 268, 104 Conn. 
610, 625, 47 A. L. R. 667. (4) In con- 
struing Ky. St. § 1159, providing that 
any person having or keeping in his 
possession any tools, implements, or 
other things used by burglars for 
housebreaking, etc., with the inten- 
tion of using them burglariously shall 


See also 


be subject to imprisonment, etc., the 
court said ‘“‘Application here of the 
doctrine of ‘ejusdem generis’ will not 
reasonably allow to the words ‘or oth- 
er things used by burglars for house- 
breaking,’ etc., appearing in the stat- 
ute, the meaning that they include a 
nitroglycerin, which, though it may 
be used for the purposes denounced 
by the statute, is more commonly 
used for other and legitimate purpos- 
es.” Black v. Commonwealth, 188 S. 
W. 362, 171 Ky. 280, 283. 


[b]. Word held not to be restricted 
to things “ejusdem generis.’—In re 
Arnold’s Hstate, 87 A. 590, 240 Pa. 261, 
ries L.R.A.1918A 220, Ann.Cas.1915A 


“Ejusdem generis” 19 C.J. p 1255. 


89. See also Judgments §§ 1154-— 
1525. 


“Adjudged” 1 C.J. p 1235. 


90. La. Civ. Code, art 3556 subd 31 
[quot New Orleans Nat. Banking As- 
soc. v. Adams, 18 F.Cas.No. 10,184, 3 
Woods 21]. 


91. State v. District Court, 240 P. 
667, 74 Mont. 355, 359 [cit 2 Black- 
stone Comm. p 397; 2 Kent Comm. p 
3851; 38 Street Foundation Leg. Lia- 
bility p 78; Belden v. Farmers’, etc., 
Bank, 118 P. 449, 459, 16 Cal.App. 452]. 


[a] “Chose in action means lit- 
erally thing in action.’—State v. Dis- 
trict Court, 240 P. 667, 74 Mont. 355, 
359 [cit 2 Blackstone Comm. p 397; 2 
Kent Comm. p 351; 3 Street Founda- 
tion Leg. Liability p 78]. 


“Chose in action” 11 C.J. p 759. 
also Property §§ 39-42. 


92. Cal. Civ. Code § 953 [quot Hen- 
derson v. Henshall, 54 F. 320, 331, 4 
C.C.A. 357; Haskins v. Jordan, 55 P. 
786, 128 Cal. 157, 161, and cit Wik- 
strom v. Yolo Fliers Club, (Cal.) 274 


See 


P. 959, 960; Belden v. Farmers’, etc., 
Bank, 118 P. 449, 459, 16 Cal.App. 
452]; Mont. Rev. Codes § 6804 [quot 


State v. District Court, 240 P. 667, 
74 Mont. 355, 358]; N. D. Comp. %. 
(1913) § 5445 [quot Grabow vy. Ber- 
geth, (N.D.) 229 N.W. 282, 284]. See 
Hoe Abatement and Revival §§ 339- 


[a] Long recognized definition.— 
“This definition conforms substantial- 
ly to the Gefinition of the term as it 
has been recognized for centuries.” 
State v. District Court, 240 P. 667, 
74 Mont. 355, 358. 


[b] Old definition.—“‘Thing in ac- 
tion is when a man hath cause or may 
bring action for some duty due to 
him, as an action of debt upon an 
obligation, annuity, or rent; action 
of covenant or ward; trespass of 
goods taken away; beating or such 
like.” ‘Termes de la Ley, p 141 [quot 
State v. District Court, 240 P. 667, 74 
Mont. 355, 359]. 


938. Yale University v. City of New 
Haven, 134 A. 268, 104 Conn. 610, 625, 
47 A.L.R. 667. 


[a] Held to include bridge passage 
over street.—Yale University v. City 
of New Haven, 134 A. 268, 104 Conn. 
610, 625, 47 A.L.R. 667. 


94. Bovaird Supply Co. v. Ameri- 
ean Tank Co., 29 F.(2d) 361, 362; U. 


tion,”®® “thing in controversy,”®® “thing of value,”? 


S. v. Somers, 164 F. 259, 261. 


[a] Held to be “article or thing.” 
—In construing Tex. Const. art 16 § 
37, giving materialmen and mechanics 
a lien upon the buildings and articles 
made or repaired by them, the court 
said: ‘‘An oil well with its appliances, 
including casing cemented and in 
place therein, is an article or thing 
within the meaning of the provision 
in question.” Bovaird Supply Co. v. 
American Tank Co., 29 F.(2d) 361, 362. 


95. Hartje v. Keeler, 133 Ill App. 
461, 468. 


[a] Held limited to something an- 
alogous to strike.—Hartje v. Keeler, 
133 Ill.App. 461, 469. 


96. Sullivan v. Richardson, 14 So. 
692, 33 Fla.-1,-116. 


[a] Definition and examples.—‘“‘A 
right in the thing was that which be- 
longed to one over anything without 
respect to another person. .. . 
Of [this] the first kind are rights of 
dominion, of inheritance, services, and 
pledge and mortgage.’”’ Sullivan v. 
Richardson, 14 So. 692, 33 Fla. 1, 116 
[cit 1 White California Land L. 84]. 


[b] “Right to a thing’ compareé 
and contrasted.—Sullivan v. Richard- 
son, 14 So. 692, 33 Fla. 1, 116. 


97. Sullivan v. Richardson, supra. 


[a] Definition and examples.—‘“‘A 
right to a thing was that which be- 
longs to any one as against anothér 
person to oblige him to give or to do 
Something: oho POL [this] the 
second kind were all species of obli- 
gations which arise from contract.” 
Sullivan v. Richardson, 14 So. 692, 33 
en 1, 116 [cit 1 White Cal. Land L. 


“Right in the thing” compared and 
contrasted see supra note 96 [b]. 


98. Cal. Civ. Code § 953 [quot Hen- 
derson v. Henshall, 54 F. 320, 331, 4- 
C.C.A. 357, and cit Wikstrom v. Yolo 
Fliers Club, (Cal.) 274 P. 959, 960]; 
N. D. Comp. L. (1913) § 5446 [quot 
Grabow v. Bergeth, (N.D.) 229 N.W. 
282, 285]. See also Abatement and 
Revival §§ 345-362. : 


99. Choctaw, O. & G. R. Co. v. 
Teper Bros., 98 S.W. 150, 6 Ind.T. 432, 
37. 


[a] Broad term in statute.—In 
construing Act Cong. March 1, 1895, e 
145 § 4, 28 St. 696 (Ind. T. St. Ann. 
[1899] § 48), providing that the com- 
missioner’s court shall have exclusive 
jurisdiction “where the amount or val- 
ue of the land or of the property or 
thing in controversy does not exceed 
one hundred dollars,” the court, in 
holding that the commissioner’s court 
had jurisdiction of an action for tres- 
pass to realty, based on an unlawful 
entry thereon and removal of earth 
therefrom, where the damages 
claimed did not exceed such sum, 
said: ‘‘This term ‘thing in controver- 
sy’ certainly is broad language, and 
used by Congress to designate any 
and every thing which may arise in 
dispute between two or more parties.” 
Choctaw, O. G. R. Co. v. Loper 
Bros., 98 S.W. 150, 6 Ind.T. 432, 437. 


1. See infra this note. 
[a] Animal held “thing of value.” 
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“thing patented,”? and “thing used in Canada.’ 


[§ 2] B. Plural. 


—(1) “‘A cat which is kept as a house- 
hold pet may be properly considered a 
thing of value.” Ford v. Glennon, 49 
A. 189, 74 Conn. 6, 7. (2) In an ac- 
tion for the wanton killing of plain- 
tiff's dog, the court said: ‘‘The crim- 
inal branch of the law recognizes the 
dog as private property, and also as 
a ‘thing of value.’’? Columbus R. Co. 
v. Woolfolk, 58 S.E. 152, 128 Ga. 631, 
aoe 10 L.R.A.N.S. 1136, 119 Am.S.R. 


[b] Check, chip, slug or token 
held “thing of value” within gaming 
statutes.—Rankin v. Mills Novelty 
Co., (Ark.) 32 S.W.(2d) 161, 162; Por- 
ter v. State, 51 Ga. 300, 301; Painter 
v. State, (Tenn.) 45 S.W.(2d) 46, 47. 


[c] Negotiable instrument and the 
like held “thing of value.”—(1) 
“While not money, a check is a thing 
of value.” Pawson v. Miller, 72 N.Y. 
S. 1011, 1012, 66 App.Div. 12, 13 [cit 
Hunter v. Wetsell, 84 N.Y. 549, 5538, 52 
Am.R. 740]. (2) One’s indorsement 
of a check, whereby he subsequently 
as indorser is compelled to pay the 
amount of the check to a holder for 
value, held to be a “thing of value,” 
within Rev. St. (1908) § 1849, declar- 
ing the crime of obtaining a valuable 
thing by false pretense. Miller v. 
People, 211 P. 380, 72 Colo. 375, 376. 
(3) “Ordinarily a trust deed is ‘a 
thing of value.’’”’ Coulter v. Collins, 
235 P. 465, 71 Cal.App. 381, 385. 


[d] Note and deed of trust an- 
nulled by court held not “thing of 
value.”—Borrower held not entitled 
to recover three times amount of 
bonus, included in note secured by 
trust deed, exaction of which was in 
excess of interest rate allowed by 
St. (1919) p. Ixxxiii; Deering ~Gen. 
L. (1923) Act 3757, where court by 
declaring rescission under Civ. Code, 

39, annulled note and trust deed, 
and no part of money loaned or in- 
terest had been paid; the court hold- 
ing that neither note, nor deed secur- 
ing it, constituted a ‘thing of value’”’ 
within § 3 of Act 3757, providing for 
treble damages. Coulter v. Collins, 
235 P. 465, 71 Cal.App. 381, 385. 


[el RBeleaso held not “thing of 
value.”—Where bill of complaint al- 
leged that a defendant in insolvency 
proceedings, ‘‘within six months prior 
to his insolvency, obtained a ‘thing of 
value’ namely a release from the 
plaintiff in a cause of action in tort 


against him,” the court said: ‘The 
release was not a ‘thing of value’ 
within Pub. St. c. 157, § 93. It did 


not constitute an asset in the debtor’s 
estate, If it was obtained by fraud, 
as the plaintiff contends, it had no 
force or validity, and still less was a 
‘thing of value.’” Clarke v. Stan- 
wood. 44 N.E. 537, 166 Mass. 379, 384, 
34 L.R.A, 378. 


2. Day v. Union India-Rubber Co., 
7 ¥F.Cas.No. 3,691, 3 Blatchf. 488, 491. 


3. Pope Appliances Corp., Ltd. v. 
Minister of Customs and Excise, 
£1927] ‘Can. Exch. 17, 19, [1926] 4 
Dom.L.R. 1152 (latter substituting 
“Alliance” for ‘‘Appliances” in style 
of case). 


[a] Use of patent under license 
held included by the phrase within 


This word is understood to in- 
elude every object, except man, which may become 
an active subject of right,* and has been construed 
as coextensive with “assets,” “effects,” “goods,” or 
“property,” ete.;> but under special circumstances, 


THING 


Canadian Income War Tax Act (1917) 
and amendments, the court saying: 
“To say that the provisions of the 
statute do not apply here because the 
appellant does not sell a tangible or 
physical thing, such as one of the 
machines made under its patents, but 
merely licenses somebody else to 
make and use them, is altogether. too 
narrow a construction of the statute. 
. . . There can be no doubt that 
here there is a ‘thing used in Canada’ 
within the meaning of the statute.” 
Pope Appliances Corp., Ltd. v. Minis- 
ter of Customs and Excise, [1927] 
Can.Exch. 17, 19, [1926] 4 Dom.L.R. 
1152 (latter substituting ‘Alliance” 
for “Appliances” in style of case). 


4 Bouvier L. D. [quot In_ re 
Arnold’s Estate, 87 A. 590, 240 Pa. 
261, 264, L.R.A.1918B 220, Ann.Cas. 
1915A 23]. 


5. In re Arnold’s Estate, supra. 


[a] So construed in will.—In sus- 
taining the correctness of admitting 
“testimony offered to show in what 
sense the testatrix habitually used 
the word ‘things’ in connection with 
her belongings, property or estate,” 


the court, after quoting numerous 
definitions of ‘thing’ and “things,” 
said: “If so intended, the word 


‘things,’ may be given as extensive a 
meaning as the word ‘effects’ or 
‘goods’ or ‘assets’ or ‘property,’ etc., 
and if it was so intended in the pres- 
ent will, then . [testatrix] dis- 
posed of her entire estate.’ In re 
Arnold’s Estate, 87 A. 590, 240 Pa. 261, 
oer L.R.A.1918A 220, Ann.Cas.1915A 


“Assets” 5 C.J. p 823. 
“Effects” 19 C.J. p 1017. 
“Goods” 28 C.J. p 720. 

6. See cases infra this note. 


[a] Purse not included.—Where 
plaintiff went into defendant’s store 
and was shown a place to put her 
“things” while she was trying on a 
dress, being assured by the saleswo- 
man that her things were positively 
sate, and thereupon put her purse and 
coat on the chair indicated by the 
saleswoman, and on going back for 
them found that her purse was gone, 
the court, in reversing a judgment al- 
lowing her to recover the value of the 
purse and its contents, as defendant 
was liable for its loss only if it as- 
sumed its custody, said: “The only 
question remaining is whether the ex- 
press invitation to place her ‘things’ 
on the chair may be construed as in- 
cluding her purse. It seems that such 
a construction is impossible. These 
words, under the circumstances dis- 
closed, obviously mean only such 
‘things’ as would necessarily and rea- 
sonably be left on a chair while a 
customer was trying on a dress, and 
do not include articles of value which 
the customer was holding in her hand, 
and which she could reasonably be 
expected to keep under custody.” 
Feder v. Franklin Simon & Co., 157 
N.Y.S. 895, 896. 


7 Holland Jurispr. (18th ed) p 101 
[quot Pope Appliances Corp. Ltd. v. 
Minister of Customs and Excise, 


the meaning of the word has been somewhat re- 
stricted. In general, it is said that things are of 
two kinds: (1) material objects, or physical things ;7 
and (2) intellectual objects or artificial things;* and 
in the common law, things are distributed into two 
kinds,® things personal,?° and things real;+1 but un- 
der the civil law a different classification is made.*? 


L.R. 1152 (atter using “Alliance” for 
“Appliances” in style of case) ]. 


“Physical” 48 C.J. p 1056. 


8 Holland Jurispr. (13th ed) p 101 
[quot Pope Appliances Corp., Ltd. v. 
Minister of Customs and _ Excise, 
[1927] Can.Exch. 17, 20, [1926] 4 Dom. 
L.R. 1152]. 


[a] As including copyright, pat- 
ents, trade-marks, etc.—(1) After 
quoting the general division by Hol- 
land [supra] the court added: “And 
he mentions patents, conyright. trade- 
marks, etc., as illustrative of the sec- 
ond group.” Pope Appliances Corp., 
Ltd. v. Minister of Customs and Ex- 
cise, [1927]*Can.Exch. 17, 20, [1926] 
4 Dom.L.R. 1152 (latter using “AI- 
liance” for “Appliances” in style of 
case). (2) “The fiction by which 
patents.) fare regarded as 
‘things’ is indeed not only harmless 
but almost indispensable.” Holland 
Jurispr. (13th ed) p 102 [quot Pope 
Appliances Corp., Ltd. v. Minister of 
Customs and Excise, supra]. 


“Artificial” 5 C.J. p 595. 
“Intellectual” 33 C.J. p 167. 


9. State v. Japone, 209 N.W. 468, 
a 202 Iowa 450. See infra §§ 9, 
10. 


10. State v. Japone, 209 N.W. 468, 
471, 202 Iowa 450. 


“Things personal” infra § 9. 


11. State v. Japone, 209 N.W. 468, 
471, 202 Iowa 450. 


“Things real? infra § 10. 
12. See infra this note. 


[a] Civil law classification.—(1) 
The civil law of Spain, after divid- 
ing things irito those of divine right 
and those of human right, subdivides 
the former into things sacred and 
religious, and the latter, or things 
human, into things common, things 
public, things of a corporation or a 
university, and things private.” Sul- 
livan v. Richardson, 14 So. 692, 33 Fla. 
1. 114 [cit White Spanish L. pp 61— 
638]. (2) “Things were divided into 
those which were corporeal and those 
which were incorporeal.” Sullivan v. 
Richardson, supra [cit 1 White Cal. 
Land L. 84]. (3) “The former being 
those which may be seen and touched, 
and they being either movable or 
immovable. . Incorporeal things 
are those which can neither be 
seen nor touched, and of this kind are 
all species of rights of which the 
Spanish jurisprudence taught.” Sul- 
livan vy. Richardson, 14 So. 692, 33 Fla. 
1, 116 [cit 1 White Cal. Land L. 84]. 
To same effect State v. Board of As- 
sessors, 36 So. 91, 97, 111 La. 982 [cit 
Civ. Code (1900) arts 459, 470]. 


“Corporeal” 14a C.J. p 1424. 
“Incorporeal” 31 C.J. p 408. 


“Things belonging to a corporation 
or a university” infra § 5. 


“Things common” infra § 6. 
“Things private”? see Private § 35. 
“Things public” see Public § 87. 
“Things sacred” 54 C.J. p 1114 text 


[1927] Can.Exch. 17, 20, [1926] 4 Dom. | and note ike 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Things common,'* In the civil law of Spain, those 
things belonging to all living creatures, as well as to 


men.?® 
Things immovable.1¢ 


Things movable.‘ 


be moved by man.?° 


13. Sullivan Vv. Richardson, 14 So. 
692, 33 Fla. 1, 115 [cit White Spanish 
L. 61-63]. 


fa] Further classification.—“Of 
those things some might be used by 
any inhabitant of that city, town, or 
place; and others were for the par- 
ticular use of the corporation, it be- 
ing its duty to apply the fruits, prod- 
uce, or rents to the common benefit 
of the city or town. Fountains or 
springs, places for holding markets 
and fairs, and places for the meet- 
ings of the corporation, sandy beaches 
or grounds on the banks of rivers, 
and commons or pasture ground be- 
long to the former class, and were 
for the use of any inhabitant; and 
flocks, fields, and vineyards, also 
plantations and lands producing fruit 
and rent, were of the latter class.” 
Sullivan v. Richardson, 14 So. 692, 33 
“ads 115 [cit White Spanish L. pp 


14. See also Res Communes 54 C.J. 
p 693 text and note 70. 


“Common” 12 C.J. p 154. 


15. Sullivan v. Richardson, 14 So. 
692, 33 Fla. 1, 114 [cit White Spanish 
L. pp 61-63]. See Morgan v. Nago- 
dish, 3 So. 636, 40 La.Ann. 246, 252. 


[a] As division of “things human.” 
—‘‘Turning to things human, we find 
things common to have been those 
which belong to birds, beasts and to 
all living creatures, as being able to 
make use of them. as well as to men; 
such were the air, the water from 
heaven, the sea and its shore.” Sul- 
livan v. Richardson, 14 So. 692, 33 
Fla. 1, 114 [cit White Spanish L. 61- 
63]. 


{[b] Under Louisiana Code.— 
“Things which are common are air, 
running water, the sea and its 
shores.” La. Rev. Civ. Code art 450 
{quot Morgan v. Nagodish, 3 So. 636, 
40 La.Ann. 246, 252]. 


16. See also Modern Civil Law § 
220. 


Immovable property generally see 
Fixtures 26 C.J. p 649; Property § 
14. 


“Immovable” 31 C.J. p 252. 


17. Sullivan v. Richardson, 14 So. 
692, 33 Fla. 1, 116 [cit 1 White Cal. 
Land L. 84]. 


18. See also Modern Civil Law § 
221. 

Movable property generally see 
Fixtures 26 C.J. p 649; Property § 
14. 

“Movable” 42 C.J. p 1410. 

19. Castle v. Castle, 267 F. 521, 
§22. 

[a] “Chattels personal’ equiva- 
lent.—‘Blackstone . . . defined 


[62 C. J.—46] 


Things belonging to a corporation or a university. 
Under the Spanish Civil Law classification, those be- 
longing exclusively to the inhabitants of any city, 
town or castle, or any other place where men re- 


Those which ean neither 
move naturally themselves nor be moved by men.?? 


é : Chattels personal;1® 
things which can move naturally by themselves or 


THING 


Things personal.?? 
movables;”* things movable,?? which may attend the 
owner’s person wherever he thinks proper to go,?4 
or which may be carried about with and attendant 
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Goods, money and all other 


upon a man’s person.?® 


Things real.2¢ 


Such as are permanent, fixed and 


immovable;?7_ and which cannot be carried out of 


their place,?® as lands and tenements.?°® 


coe 


those 


chattels personal as properly and 
strictly speaking, ‘things movable.’ ” 
Castle v. Castle, 267 F. 521, 522. 


“Chattels personal’ 11 C.J. p 385 
text and notes 7-11. 


20. Sullivan vy. Richardson, 14 So. 
692, 33 Fla. 1, 116 [cit 1 White Cal. 
Land L. 84]. 


21. Personal property generally 
see Property §§ 32-42. 


“Personal” 48 C.J. p 1045. 


22. 2 Blackstone Comm. pp 2, 16 
[quot People v. Brooklyn, 9 Barb. (N. 
Y.) 535, 546 (rev 4 N.Y. 419, 55 Am.D. 
266)]. See People v. Holbrook, 13 
Johns. (N.Y.) 90, 94. 


“Money” 40 C.J. p 1489. 
Freel aeis see Modern Civil Law 
a 


23. 2 Blackstone Comm. p 24 [cit 
U. S. v. Moulton, 27 F.Cas.No. 15,827, 
5 Mason 537, 5401. See Castle v. Cas- 
tle, 267 F. 521, 522 (‘include all sorts 
of things ‘movable’’’); People v. Hol- 
brook, 13 Johns. (N.Y.) 90, 94. 


[a] More than “things movable.”— 
“Things personal, by our law, not 
only include things movable, but also 
something more; the whole of which 
is comprehended under the general 
name of ‘chattels,’ which, Sir Hdward 
Coke says, is a ‘French’ word, signify- 
ing goods.” 2 Blackstone Comm, p 
285 [quot People v. Holbrook, 13 
Johns. (N.Y.) 90, 94]. To same effect 
Castle v. Castle, 267 F. 521, 522. 


“Things movable” supra text and 
notes 18-20. 


24. 2 Blackstone Comm. pp 2, 16 
[quot People v. Brooklyn, 9 Barb. (N. 
Y.) 535, 546]. See Castle v. Castle, 
267 F. 521, 522. 


[a] “Blackstone wrote that things 
personal includes all sorts of things 
‘movable’ which may attend a man’s 
person wherever he goes and which 
were not regarded as of so high a 
nature as things that were in their 
nature more permanent and immoy- 
abie as lands, and houses, and profits 
issuing thereout.” Castle v. Castle, 
267 F. 521, 522. 


25. 2 Blackstone Comm. p 24 [cit 
U. S. v. Moulton, 27 F.Cas.No. 15,827, 
5 Mason 5387, 540]. 


26. Heal property generally see 
Property §§ 19-381. 

“Real” 52 C.J. p 1155. 

27. People v. Brooklyn, 9 Barb. 
535, 546 [rev 4 N.Y. 419, 55 Am.D. 
266]. See State v. Japone, 209 N.W. 
468. 471, 202 Iowa 450 (but substi- 
tuting “permanently” for ‘“perma- 
nent’’). 

“Fixed”? 26 C.J. p 647. 


“Permanent” 48 C.J. p 919. 


Other phrases. 
real or personal,’’®® “and other personal things,’’? 
appliances’ or ‘things,’”’?? “Are my things per- 
fectly safe??? “artificial things,’?4 “matters and 


“All things whatsoever, whether 


“Things immovable” supra text and 
notes16;71:7- 


28. 2 Blackstone Comm. pp 2, 16 
[quot People v. Brooklyn, 9 Barb. 535, 
546 (rev 4 N.Y. 419, 55 Am.D. 266) ]. 


29. State v. Japone, 209 N.W. 468, 
471, 202 Iowa 450; People v. Brook- 
lyn, 9 Barb. 535, 546 [rev 4 N.Y. 419, 
55 Am.D. 266]. See Sox v. Miracle, 
160 N.W. 716,719, 35 N.D. 458. 


[a] “Lands, tenements, and here- 
ditaments” included.—‘“ ‘Things real’ 


says Chancellor Kent ‘consist of 
lands, tenements and heredita- 
ments.’” Sox v. Miracle, 160 N.W. 


716, 719, 35 N.D. 458. 


BN its oma tig see Property §&§ 
—31. 


“land” see Property §§ 23-27. 


“Lands, tenements and heredita- 
ments” see Property § 22. 


“Tenements” see Property § 28. 


30. Ingell v. Nooney, 2 Pick. 
(Mass.) 362, 367, 13 Am.D. 434. 
[a] Insufficient alone to pass 


realty.—‘‘A deed of ‘all things what- 
soever, whether real or _ personal’ 
without any description of, or allu- 
sion to, any particular tract of land, 
we hardly think would be sufficient to 
pass lands and tenements.” Ingell 
v. Nooney, 2 Pick. (Mass.) 362, 367, 
13 Am.D. 434. 


31. In re Arnold’s Estate, 87 A. 
590, 240 Pa. 261, 267, L.R.A.1918A 220, 
Ann.Cas.1915A 23. 


{a] In will.—In constming the 
phrase as used by a testatrix, the 
trial court said: “The testimony as to 
the habit of the testatrix in speaking 
of the constituents of her estate as 
her ‘things’ is so full and emphatic, 
that in my opinion it is strongly per- 
suasive evidence that by the words 
‘and other personal things’ she meant 
her entire residuary personal estate;” 
and on appeal, the supreme court, 
after quoting the above passage, add- 
ed: “In view of the findings of the 
court below, it is not difficult to be- 
lieve that the testatrix intended to 
dispose of her entire estate and that 
sne meant the expression, ‘and other 
personal things,’ to be read as though 
she had written after it,—‘consisting 
of my stocks, bonds, moneys and oth- 
er things of value.’” In re Arnold’s 
Estate, 87 A. 590, 240 Pa. 261, 267, L.R. 
A.1918A 220, Ann.Cas.1915A 23. 


32. Lantry v. Mede, 111 N.Y.S. 833, 
834, 127 App.Div. 557 [aff 87 N.B. 1121, 
194 N.Y. 544]. 


33. Feder v. Franklin Simon & 
Co., 157 N.Y.S. 895, 896. 


34. Pope Appliances Corp., Ltd. v. 
Minister of Customs and Excise, 
[1927] Can.Exch. 17, 20 [1926] 4 Dom. 
L.R. 1152 (latter substituting ‘Al- 
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things stated,’?5 “or other things which .. . 
promoting fires,’’*® 
“physical things,’’? “things common to all,”** “things 
common to mankind,’®® “things human,’’*® “things 
in action,’41 “things necessary for his office, 
“things of a public nature,”**® “things of value, 
“things private,’*5 “things public,”#* “things sa- 
cred,’”’*7 “things sacred and religious,”*® and “things 


may be dangerous in . . 


liance” for “Appliances” in style of 
case). 


35. John Diebold & Sons Stone Co. 
v. Tatterson, 80 S.E. 585, 115 Va. 766, 
172. 


36. Lantry v. Mede, 111 N.Y.S. 833, 
834, 127 App.Div. 557 [aff 87 N.E. 1121, 
194 N.Y. 544]. 


[a] Held not to include “dumb 
‘waiters,” unconnected with the heat- 
ing apparatus or appliances, forming 
part of a building. Lantry v. Mede, 
111 N.Y.S. 833, 834, 127 App.Div. 557 
[aff 87 N.E. 1121, 194 N.Y. 544]. 


_ 87. Pope Appliances Corp., Ltd. v. 
Minister of Customs and_ Excise, 
[1927] Can.Exch. 17, 20, [1926] 4 Dom. 
L.R. 1152 (Qatter substituting ‘“‘Al- 
lianee” for “Appliances” in style of 
case). 


88. Morgan v. Nagodish, 3 So. 636, 
40 La.Ann. 246, 252. See also supra 
§ 6. ; 


[a] Domat’s  definition.—‘‘Domat 
defines ‘things common to all’ to be 
‘the heaven, the stars, the light, the 
air, the sea.’’”? Morgan v. Nagodish, 
3 So. 636, 40 La.Ann. 246, 252 [quot 
1 Domat Civ. L. § 1 art 1 par 115]. 


39. Morgan v. Nagodish, 3 So. 636, 
He La.Ann. 246, 251. See also supra 
6. 


[a] “Justinian 
‘things common to 
law of nature are 
water, the sea, and 
shores of the sea.’’”’ Morgan v. Nago- 
dish, 3 So. 636, 40 La.Ann: 246, 251 
[quot Justinian lib II tit 1 par 1]. 


40. Sullivan v. Richardson, 14 So. 
692, 33 Fla. 1, 114 [cit White Spanish 
L. pp 61-63]. 


41. Henderson v. Henshall, 54 F. 
320, 331, 4 C.C.A. 357; Canterbury v. 
Marengo Abstract Co., 52 So. 388, 389, 
166 Ala. 231, 233, 139 Am.S.R. 30; 
Webb v. Edwards, 46 Ala. 17, 29 (as 
meaning “choses in action’); Kirk 
v. Roberts, (Cal.) 31 P. 620, 622; City 
-and County of Denver v. Jones, 
(Colo.) 274 P. 924; Gibson vy. Gibson, 
43 Wis. 23, 35, 28 Am.R. 527. See also 
supra § 1 notes 91, 92, and cross refer- 
ences thereunder. 


[a] They “are properly things al- 
ready belonging to a person, but with- 
held from him, and for the possession 
of which he has a right of action.” 
Gibson v. Gibson, 43 Wis. 23, 35, 28 
Am.R. 527. 


42. Madison County v. Simpson, 
293 S.W. 34, 173 Ark. 755, 759. 


43. In re Downer’s Hstate, (Vt.) 
142 A. 78, 80. 


[a] “Of a ‘charitable’ nature” not 
fynonymous.—In construing a will 
creating a trust for the benefit of a 
town, the income to be used for doing 
things of a public nature which the 
town could not afford to do at its own 
expense, the court said: “The ‘things 
of a public nature’ to which the in- 
some of such fund may be applied 
need not necessarily be things of a 
‘charitable’ nature. These terms are 


. 


declares that 
mankind by the 
the air, running 
consequently the 
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7 +57 
naa | Consider; 


not synonymous.” In re Downer’s 
Estate, (Vt.) 142 A. 78. 


44. McCormick v. State, 37 So. 377, 
141 Ala. 75, 79; In re Arnold’s Estate, 
87 A. 590, 240 Pa. 261, 267, L.R.A. 
1918A 220, Ann.Cas.1915A 23:..See 
also supra § 1 note 1. , 


[a] Used as descriptive words in 
indictment.—McCormick v. State, 37 
So. 377, 141 Ala. 75, 79. ‘ 


45. See Private § 35. 
46. See Public § 87. 


47. See Sacred 54 C.J. p 1114 text 
and note 97. 


48. Sullivan v. Richardson, 14 So. 
692, 33 Fla. 1, 114 [cit White Span- 
ish L. pp 61-63]. 


49. Black v. Commonwealth, 188 
S.W.° 362, 171 Ky. 280, 283. 


[a] Held not to include bottle of 
nitroglycerin.—Black v. Common- 
wealth, 188 S.W. 362, 171 Ky. 280, 283. 


50. Boice v. Ulster & D. R. Co., 105 
N.Y.S. 83, 120 App.Div. 643, 644. 


[a] “Many definitions are given by 
various lexicographers of the word 
‘think:’?" =  Boices-v.-iWister "é& “D.aR. 
eae 105 N.Y.S. 88, 120 App.Div. 643, 


51. Ilges v. St. Louis Transit Co., 
77 S.W. 938, 102 Mo.App. 529, 536. 


[a] Context governs.—‘“Its mean- 
ing must be ascertained from the con- 
nection in which it is used in a sen- 
tence.” Ilges v. St. Louis Transit Co., 
77 S.W. 938, 102 Mo.App. 529, 536. 


52. Century D. [quot Boice v. Ul- 
sterié Di Ri Co.) 105) N.Y.S) 83, 20 
App.Div. 643, 644]. 


“Apprehend” 4 C.J. p 1410. 


53. Webster D. [quot Ilges v. St. 
Louis Transit Co., 77 S.W. 93, 102 Mo. 
App. 529, 536]; 25 A.&E.Ene.L. (ist 
ed) 1058 [quot North Chicago St. R. 
Co. v. Rodert, 67 N.E. 812, 203 Tl. 
413, 416]; Abbott v. Church, 123 N.B. 
306, 288 Ill. 91, 97, 4 A.L.R. 975; Mar- 
tin v. Central Iowa R. Co., 13 N.W. 
424, 59 Iowa 411, 414; People v. Mar- 
tell, 33 N.E. 838, 188 N.Y. 595, 600, 
10 N.¥.Cr. 382; Jones v. Philadelphia 
& Reading Coal & Iron Co., 132 <A. 
122, 285 Pa. 317, 319. 


[a] “Believe” interchangeable.— 
An instruction that jury should as- 
sess plaintiff ‘such damages as they 
think, under the evidence, would com- 
pensate her,” ete., held to be “as well 
understood by the jury as if the word 
‘believe’ - had been used in- 
stead of the word ‘think.’” TIlges vy. 
St. Louis Transit Co., 77 S.W. 93, 102 
Mo.App. 529, 536. 


[b] “Believe” substantially equiv- 
alent.—People v. Martell, 33 N.E. 838, 
138 N.Y. 595, 600, 10 N.Y.Cr. 382. 


[ec] “‘Think’ means ‘believe,’ »— 
Abbott v. Church, 123 N.E. 306, 288 
TIO 19 Ts 4UA Eee OTs 


“Believe” 7 C.J. p 1036. 


54. Webster D. [quot Humphries 
v. Parker, 52 Me. 502, 504; Boice v. 
Ulster & D. R. Co., 105 N.Y.S. 83, 120 


used by burglars for housebreaking. 


THINK. A word having many definitions,®° or 
various meanings,°! among them: 
believe;®? call to mind;°* cognize;®°> conclude;°® 
esteem ;°8 ; 
find;*° form an opinion by reasoning;°* grasp in- 
tellectually;°2 have remembrance;** judge;°* re- 
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To apprehend ;°? 


exercise recollection;°® 


App.Div. 643, 644 (also quot Standard 
D.), and cit E. Matthews & Son v. 
Richards, 91 S.E. 914, 19 Ga.App. 489 
(giving it as definition for “I think’) ]. 


55. Century D. [quot Boice v. Ul- 
ster & D. R. Co., 105 N.Y.S. 88, 120 
App.Div. 643, 644]. 


56. Webster D. [quot Ilges v. St. 
Louis Transit Co., 77 S.W. 98, 102 Mo. 
App. 529, 536]. 


“Conclude” 12 C.J. p 387. 


57. 25 A.&H.Enc.L. (1st ed) p 1058 
[quot North Chicago St. R. Co. v. 
Rodert, 67 N.E. 812, 203 Ill. 413, 416]; 
Martin v. Central Iowa R. Co., 13 N. 
W. 424, 59 Iowa 411, 414. 


“Consider” 12 C.J. p 523. 


58. Martin v. Central Iowa R. Co., 
13 N.W. 424, 59 Iowa 411, 414. 


59. Standard D. [quot Boice v. Ul- 
ster & D. R. Co., 105 N-Y.S.: 83, 120 
App.Div. 643, 644]. 


60. Ilges v. St. Louis Transit Co., 
77 S.W. 98, 102 Mo.App. 529, 536. 


[a] “Find” interchangeable in in- 
struction.—An instruction that if the 
jury “should find in favor of plaintiff 
they should assess her such damages 
as they think, under the evidence, 
would compensate her for the pain 
and suffering she has endured by rea- 
son of her injuries, and such further 
sum as they think would fairly com- 
pensate plaintiff for the injuries sus- 
tained,” held not objectionable, the 
court saying: ‘‘We see no substan- 
tial objection to the wording of the 
instruction and we think that it was 
as well understood by the jury as if 
the word : . . ‘find’ had been used 
instead of the word ‘think’.’”’ Ilges v. 
St. Louis Transit Co., 77 S.W. 93, 102 
Mo.App. 529, 536. 


“Find” 25 C.J. p 1132. 


61. Webster D. [quot Ilges v. St. 
Louis Transit Co., 77 S.W. 93, 102 Mo. 
App. 529, 536]. See North Chicago 
St. R. Co. v. Rodert, 67 N.E. 812, 203 
Ill. 4138, 416. 


[a] Logical inference implied.—In 
upholding correctness of an instruc- 
tion that the jury ‘may find any fact 
to be proved which they think may be 
rightfully and reasonably inferred 
from the evidence” the court said: 
“The use of the word ‘think’ in the 
instruction does not authorize the ju- 
ry to act upon inferences, other than 
such as logically and properly arise 
from the proof.” North Chicago St. 
ith Cee Rodert, 67 N.E. 812, 203 Ill. 


“Opinion” 46 C.J. p 1117. 


62. Century D. [quot Boice yv. Ul- 
ster’ & D. R. Co., 105 N-Y.S: 83, 120 
App.Div. 643, 644]. 


63. Standard D. [quot Boice v. TTl- 
ster & D. R..Co.,, 105 N.Y.S. 183,130 
App.Div. 643, 644]. 


“Remembrance” 54 C.J. p 106. 


64. Webster D. [quot Ilges v. St. 
Louis Transit Co., 77 S.W. 93, 102 Mo. 
App. 529, 536]. 


“Judge” 33 C.J. p 918. 


_ For later cases, developments and changes in the law see Annotations, same title and section number. 


' App.Div. 643, 644]. 


_S.W. 536]; 


ence ;‘° 
knowledge.7! 


Thought.72 
“think.”73 


Phrases: 


damages as they think .. . 


ceall®® anything to mind;®* recollect;®? remember.®’ 
It has been held that the word sufficiently expresses 
findings of fact by a jury;*® and that its use by a 
witness does not necessarily imply a mere infer- 
or indicate an entire want of personal 


The preterit or past participle of 


“As they think best,”74 “in such man- 
ner as they may think proper,”’® “I think,”’?® “such 
would compensate 


yy ad 


THINK—THIRD 


WiASiiiis elite 
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“to be used as she may think proper,”?® “we think 
not,”8° and “which they (the jury) think may be 
rightfully and reasonably inferred from the evi- 
dence” ;8! also “as she thinks proper,’’®? and “when- 
ever he thinks proper”’;** and also “I thought it 
[defendant’s] voice.’’84 


THIRD. [§ 1] A. As Adjective—l. In General. 


Coming after two others; next after the second; 


Phrases: 8¢ 


her,”’"? “they ‘think’ and ‘have reason to believe,’ ’’7§ 


65. Century D. [quot Boice v. Ul- 
ster & DOR Cox 106: N- YeS. Sse 1120 
App.Div. 648, 644]. See infra note 66. 


“Recall” 52 C.J. p 1910. 


66. Standard D. [quot Boice v. Ul- 
ster & D:. R. ‘Co. 105 N.Y SS. 83; 120 
App.Div. 648, 644]. 


67. Webster D. [quot Humphries 
v. Parker, 52 Me. 502, 504; Boice v. 
Ulster & D. R. Co., 105 N.Y.S. 83, 120 
App.Div. 648, 644 (also quot Century 
D.; Standard D.), and cit E. Mat- 
thews & Son vy. Richards, 91 S.E. 914, 
19 Ga.App. 489 (giving it as definition 
for “I think’’)]. 


fa] “Often equivalent to recol- 
lect.”—Century D. [quot Boice v. Ul- 
ster. D. R:iCo., 105 N.Y.S. 83; 120 
App.Div. 6438, 644]. 


“Recollect” 53 C.J. p 592: 


68. Standard D. [quot Boice v. Ul- 
ster & D. R. Co., 105 N.Y.S: 83, 120 
See E. Matthews 
& Son v. Richards, 91 S.E. 914, 19 Ga. 
App. 489 [cit Galveston, H. & S. A. 
Ry. Co. v. Parrish, (Tex.Civ.App.) 43 
Abbott v. Church, 123 N. 
EB. 306, 288 Ill. 91, 97, 4 A.L.R. 975. 


69. Martin vy. Central Iowa R. Co., 
13 N.W. 424, 59 Iowa 411, 414. See 
Missouri Pac. R. Co. v. Reynolds, 1 P. 
150, 31 Kan. 132, 137 (holding answers 
“we think not” and “think not” by 
jury to questions submitted equiva- 
lent to “No’’). 


[a] As expressing fact finding.— 
In discussing answers given by jury 
to special interrogatories, the court 
said: ‘‘The jury in their answer say 
Ghat ns hs they ‘think’ the horses 
were not struck by No. 6 [train]. The 
answers present in positive language 
the conclusions reached by the jury. 
The word ‘think’ . . . sufficiently 
expressed the findings of the facts 
sought by the questions.” Martin v. 
Central Iowa R. Co., 18 N.W. 424, 59 
Iowa 411, 414. 


70. Voisin v. Commercial Mut. Ins. 
Co., 70 N.Y.S. 147, 153, 154, 60 App. 
Div. 139. See also cases infra note 76. 


[a] More than mere expression of 
opinion.—in holding that a mere ex- 
pression of opinion is not necessarily 
shown by the use of the term by a 
witness in giving his testimony, the 
court said: “The defendant .. . 
had no opportunity to ascertain 
whether or not his [witness’] use of 
the word ‘think’ meant simply that 
the witness was expressing his opin- 
ion, or that he was using it in the 
ordinary sense of the word when one 
is testifying to a fact within his 
knowledge, but as to the accuracy of 
which he is not sure.’”’ Voisin v. Com- 
mercial Mut. Ins. Co., 70 N.Y.S. 147, 
60 App.Div. 139, 149. 


71. Losey v. Atchison, T. & S 
Ry. Co., 114 P. 198, 84 Kan. 224, 
33 L.R.A.N.S. 414. 


72. As noun see Thought post. 


vee. 
232, 


73. Century D. See Roark v. Com- 
pore re 298 S.W. 683, 685, 221 Ky. 


74. Thompson v. Thompson, (Ky. 
87 S.W. 790, 792. nes 


75. Drummond y. Jones, 13 A. 611, 
44 N.J.Eq. 53, 55. 


76. E. Matthews & Son v. Rich- 
ards, 91 S.E. 914, 19 Ga.App. 489; 
Dublin & S. W. Ry. Co. v. Akerman, 
59 S.E. 10, 11, 2 Ga.App. 746; <Ab- 
bott v. Church, 123 N.E. 306, 288 IJ. 
91, 97, 4 A.L.R. 975; Losey v. Atchi- 
Son,) D&S: be Rye? Oo. ere ePaat9s, 
84 Kan. 224, 281, 38 L.R.A.N.S. 414; 
Roark v. Commonwealth, 298 S.W. 
683, 221 Ky. 253, 256; Humphries v. 
Parker, 52 Me. 502, 504; People v. 
Martell, 33 N.E. 838, 188 N.Y. 595, 599, 
10 N.Y.Cr. 382; Boice v. Ulster & D. 
105 N.Y.S. 83, 120 App.Div. 

Voisin vy. Commercial Mut. 
Ins. Co., 70 N.Y.S. 147, 154, 60 App. 
139; Jones v. Philadelphia & 
Reading Coal & Iron Co., 132 A. 122, 
285 Pa. 317, 319; Galveston, H. & S. 
A. Ry. Co. v. Parrish, (Tex.Civ.App.) 
43 S.W. 536. 


[a] ‘According to my recollection” 
equivalent.—‘There is no rational 
distinction between the expression ‘I 
think’ and ‘according to my recollec- 
tion’ as applied to the testimony of a 
witness as to the existence of a fact 
which came within his_ personal 
knowledge.” Dublin & S. W. Ry. Co. 
v. Akerman, 59 S.E. 10, 11, 2 Ga.App. 
746 [cit Century D., and quot Roark 
v. Commonwealth, 298 S.W. 683, 221 
Ky. 2538, 256]. 


[b] As tantamount to “remember.” 
—(1) ‘ ‘I think’ amounted to what the 
witness remembered.” Galveston, H. 
SOSA. sR yn Co. Ve Parrish. (rex. Civ; 
App.) 43 S.W. 536 [cit E. Matthews & 
Son y. Richards, 91 S.E. 914, 19 Ga. 
App. 489]. (2) ‘When a witness pref- 
aces his testimony with ‘I think,’ he 
is to be taken as testifying to what 
he remembers.” Abbott v. Church, 
see N.E. 306, 288 Ill. 91, 97, 4 A.L.R. 
975. 


[c] “I believe’ equivalent.—‘The 
conclusion of an expert given as ‘I 
think’ is equivalent to saying ‘I be- 
lieve,’ and amounts to an assertion of 
his professional opinion, at least as 
strong as the assertion of his opinion 
that, under all the attending data, the 
result in question most probably came 
from assigned cause.” Jones v. Phil- 
adelphia & Reading Coal & Iron Co., 
182 A. 122, 285 Pa. 317,' 319. 


[d] “yr believe” substantially 
equivalent.—People v. Martell, 33 N. 
Be 138 N.Y. 595, 600, 10 N.Y.Cr. 
382. 


[e] Ordinary presumption that a 
witness who uses the expression “I 
think” held to be that his observation 
is indistinct or his recollection uncer- 
tain regarding the matter testified to, 
rather than that he is without per- 
sonal information on the _ subject. 


the ordinal of three.85 


“Third day,’’8? 
“third degree burns,”’® “third leg,”9® “third of- 


“third degree,’’’® 


Losey v. Atchison, T. & S. F. Ry. Co., 
114 P. 198, 84 Kan. 224, 231, 232, 33 
L.R.A.N.S. 414. 


77. Tlges v. St. Louis Transit Co., 
77 S.W. 98, 102 Mo.App. 529, 536. 


78. Martin v. Central Iowa R. Co., 
13 N.W. 424, 59 Iowa 411, 414 


79. Johns y. Johns, 10 S.E. 2, 86 
Va. 338, 336. 


80. Missouri Pac. R. Co. v. 
olds, 1 P. 150, 31 Kan. 132, 137. 


[a] “No” equivalent.—Where ju- 
rors in answering the questions in a 
special verdict submitted to them, 
used the phrases ‘‘we think not” and 
“think not,’ the court said: ‘“‘We 
think not,’ was equivalent to ‘No.’’”’ 
Missouri Pac. R. Co. v. Reynolds, 1 P. 
150, 31 Kan. 132, 137. 


81. North Chicago St. R. Co. v. 
Rodert, 67 N.E. 812, 203 Ill. 413, 416. 


82. Allder v. Jones, 56 A. 487, 98 
Md. 101, 104. 


[a] Held to imply discretion.—A 
devise of testator’s property to his 
wife, to will to his children ‘fas she 
thinks proper,’ held to vest in the 
wife a discretion in the exercise of 
the power conferred, which includes 
the right of unequal distribution. 
ae v. Jones, 56 A. 487, 98 Md. 101, 


Reyn- 


Ae Berry v. Harris, 43 N.H. 376, 
84 Roark v. Commonwealth, 298 


S.W. 683, 221 Ky. 253, 256. 


[a] Held sufficient identification.— 
In prosecution for confederating to 
intimidate, alarm, and disturb, a wit- 
ness testified “I thought it was Has- 
kel Roark’s voice” and the court said: 
“Miss Guthrie’s [witness’] expression 
. . . [quoted phrase] was just an- 
other way of saying that she recog- 
nized it as Haskel Roark’s_ voice.” 
Roark v. Commonwealth, 298 S.W. 
683, 221 Ky. 253, 256. 


85. Webster New Int. D. 
“Second” 56 C.J. p 1266. 

“three” post. 

86. Other phrases see infra §§ 2-6. 


87. Marcum v. Melton, 21 S.W.(2d) 
291, 292, 231 Ky. 244. 


88. Webster Int. D. (slang, mean- 
ing “a severe examination or treat- 
ment of a prisoner by the police to 
extort an admission or confession’’). 
See Demos v. New York Evening 
Journal Pub. Co., 103 N.E. 771, 772, 
210 N.Y. 18 (“severe questioning, per- 
haps almost cruel in its rigor, at the 
hands of the police authorities to elic- 
it material facts’ deemed to be with- 
in the knowledge of a person under 
arrest). 


89. See Burns of the Third Degree 
9 C.J. p 1101. 


90. Tackett v. Henderson Co., 108 
P. 151, 12 Cal.App. 658, 660. 
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fense,”®! “third opponent,”®? and “third term.”®° 


The children of sec- 
those who have a common great- 


[§ 2] 2. Third Cousins.°* 
ond cousins;?® 
ereat-grandfather.°® 


[§ 3] 3. Third Opposition.®* 


91. Rex v. Berlin Lion Brewery, 
Ltd., 45 Ont.L. 340, 343, 31 Can.Cr. 
Cas. 155. 


¢2. New Orleans vy. Louisiana 
Constr. Co., 9 S.Ct. 228, 129 U.S. 45, 
47, 32 L.Ed. 607. 


“Third opposition” infra § 3. 


93. Glebe y. State, 183 N.W. 295, 
296, 106 Neb. 251. 


[a] In speedy trial statute.—The 
words “the third term,” in § 9022, 
Rev. St. (1913) providing an accused 
shall be entitled to be discharged if 
he be not brought to trial before the 
end of the “third term” of court aft- 
er indictment held to refer to regular 
terms as distinguished from special 
terms or sessions of the court. Glebe 
Me State, 183 N.W. 295, 296, 106 Neb. 


94. “Cousin” 15 C.J. p 1185. 


95. People vy. Clark, 16 N.Y.S. 
695, 62 Hun 84, 85, 10 N.Y.Cr. 57. 


“Second cousins” 15 C.J. p 1186 
text and notes 19=21. 


96. People v. Clark, 16 N.Y.S. 473, 
695, 62 Hun 84, 85, 10 N.Y.Cr. 57. 


97. See also Executions § 718; 
Terceria ante. 


“Opposition” 
and note 18. 


98. La. Code Pract. art. 395 [quot 
Norton vy. Walton, 288 F. 359,360]. 


“Phird person” infra § 6. 


99. New Orleans v. Louisiana 
Constr. Co., 9 S.Ct. 223, 129 U.S. 45, 
46, 32 L.Ed. 607 [cit La. Code Pract. 
arts 395, 396, 397, 398, 399, 400]. See 
Norton v. Walton, 288 F. 359, 360. 


“Interventicn” 33 C.J. p 477 text 
and notes 29-34. 


1. See Parties $§ 185-226 (inter- 
vention by third parties). See alsc 
Tercero ante; Third Person or Per- 
sons infra § 5. 


Third-party procedure as means of 
bringing in new parties see Parties 
§§ 274-292. 


“Party” 47 C.J. p 1320 see also Par- 
ties § 1. 


2. See Old Dominion Building & 
Loan Ass’n v. Sohn, 46 S.H. 222, 54 
W.Va. 101, 117. See also cases infra 
this section. 


[a] Within proposition of law 
that the acts of an officer de facto 
will be sustained in any proceeding, 
collateral or direct, in the interest or 
third parties or the public, (1) 
"Third parties,’ 2... . means per- 
sons other than the ‘de facto’ officer.” 
Old Dominion Building & Loan Ass’n 
v. Sohn, 46 S.E. 222, 228, 54 W.Va. 
101, 117. (2) The former owner and 
the grantee of a tract of land sold and 
conveyed for nonpayment of taxes 
held to be “third parties” within the 
meaning of this proposition. Old 
Dominion Building & Loan Ass’n vy. 
Sohn, supra. 


473, 


46 C.J. p 1121 text 


In the law of 
Louisiana, a demand brought by a third person, not 
originally a party to the suit, for the purpose of 
arresting the execution of an order of seizure or 
judgment rendered in such suit, or to regulate the 
effect of such seizure in what relates to him;°® an 


THIRD 


¢ 
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intervention by the owner of property which, when 
not liable is seized on execution, on which, by giv- 
ing security, an injunction or prohibition may be 
granted to stop the sale.®® 


[§ 4] 4. Third Party or Third Parties.t All per- 


tion.? 


3. Ga. Civ. Code (1910) § 3318; 
Ga. Civ. Code (1895) § 2776." a 


4. Miss. Code (1906) § 2522 (Hem- 
ingway Code § 2056); Miss. Code An- 
not. (1892) § 2294. 


5. John Deere Plow Co. vy. Ander- 
son, 174 F. 815, 817, 98 C.C.A. 523; 
Southern Pine Co. v. Savannah 
Trust (Co.,) W441 oR. 802% 8105 73C.C. 
A. 60; Bacon y. Hanesley, 90 S.E. 
1033, 19 Ga.App. 69. See In re Thom- 
as, 283 F. .676, 677; Flemming v. 
Drake, 137 S.E. 268, 163 Ga. 872, 875; 
Burks v. Moody, 107 So. 279, 141 Miss. 
370; Green v. Weems, 38 So. 551, 85 
Miss. 566, 570. But see Beatrice 
Creamery Co. v. Sylvester, 179 P. 154, 
156, 65 Colo. 569, 13 A.L.R. 441; Amer- 
ican Law Book Co. y. Brunswick 
Cross-Tie & Creosoting Co., 77 S.E. 
104, 105, 12 Ga.App. 259 [cit In re 
Atlanta News Pub. Co., 160 F. 519, 
522; Central Trust Co. v. Marietta & 
North Georgia R. R. Co., 48 F. 868, 
874, 1 C.C.A. 519]. See also Sales §§ 
1246, 1253. 


[a] General creditors not incluéd- 
ed.—(1) In construing Civ. Code Ga. 
(1910) § 3318, the court said: “Now 
the ‘third parties’ meant are not per- 
sons having relations with the buyer, 
such as his general creditors, but 
only such as have relation to the 
property as lienors thereon or pur- 
chasers.” In re Thomas, 283 F. 676, 
677. (2) “Third parties, within the 
meaning of the law of Georgia, as 
well as under the general law, are 
such creditors as have, in some man- 
ner, secured a lien on the property 
conditionally sold, and not mere ordi- 
nary creditors.” John Deere Plow Co. 
v. Anderson, 174 F. 815, 817, 98 C.C.A. 
523 [cit Bacon v. Hanesley, 90 S.E. 
1033, 19 Ga.App. 69]. (3) In uphold- 
ing the validity of a conveyance be- 
tween husband and wife “for full 
value and in perfect good faith,” the 
court said: “We think Code 1892, § 
2294, ought to receive, by analogy, 
Similar construction to that hereto- 
fore placed on § 2457, as regards cred- 
itors. In other words, when the ‘third 
party’ referred to in § 2294 is a credi- 
tor, that section means that he must 
be a lien creditor.”’ Green vy. Weems, 
38 So. 551, 85 Miss. 566, 570 [quot 
rie v. Moody, 107 So. 279, 141 Miss. 


[b] Not restricted to creditors.— 
In construing Civ. Code (1910) § 
3318, the court said: ‘ ‘Third parties’ 
as employed in the statute of course 
include creditors, but it has never 
been held by this court to include 
creditors alone. . . . The. proper 
construction of the statute is that 
‘third parties’ should be construed 
literally.’ Flemming v. Drake, 137 
S.E. 268, 270, 163 Ga. 872, 875. 


[ec] Not restricted to subsequent 
lienors.—“‘It is to be observed also 
that the term ‘third persons,’ as used 
by the Georgia statute, does not re- 
late exclusively to those holding liens 
created subsequently to the date of 
the original conditional sale.’ South- 


sons other than those mentioned in a given connec- 
As used in a statute governing retention of 
title by a conditional seller,? and in another relat- 
ing to fraudulent conveyances,* the phrase has been 
held to mean ereditors who have secured a lien,° 
lienors,® or purchasers.? 


In a statute rendering pay- 


ern Pine Co. v. Savannah Trust Co., 
141 F. 802, 810, 73 C.C.A. 60. 


{d] “fhe term includes .. . 
all persons whose equities stand upon 
the same footing as those of the ven- 
dor in such sale, had no reservation 
of title in fact been made."’ South- 
ern Pine Co. vy. Savannah Trust Co., 
141 F. 802, 810, 73 C.C.A. 60. 


[e] Parting with value prerequi- 
site.—(1) One who, in consideration 
of the execution of a bill of sale to 
him covering property apparently 
owned by vendee but title to which 
has been retained by another by an 
unrecorded instrument, and records it 
in the manner pleecupss by law; and 
surrenders to the vendee a valid mort- 
gage on other property, and cancels 
the debt evidenced thereby, held to be 
a third person within the meaning of 
§ 3318 of Civ. Code (1910). Tremere 
v. Barfield, 78 S.E. 729, 12 Ga.App. 
(14; 179; (2) a Lhe “statute eae 
has been construed to apply only to 
third persons who have parted with 
something on the faith of the appar- 
ent ownership of the vendee.” Tre- 
mere v. Barfield, 78 S.E. 729, 12 Ga. 
App. 774, 778. 


[f] Prior judgment creditor not 
included.—‘“‘A judgment creditor, 
whose lien antedates the contract of 
sale, is not one of the ‘third parties’ 
referred to by the law regarding con- 
ditional sales, as embodied in section 
3318 of the Civil Code of 1910.” Amer- 
ican Law Book Co. v. Brunswick 
Cross-Tie -& Creosoting Co., 77 S.E. 
104,..105, 12 GaiApp. 259. Feit: In! re 
Atlanta News Pub. Co., 160 F. 519, 
522; Central Trust Co. v. Marietta & 
North Georgia R. R. Co., 48 F. 868, 
874, 1 C.C.A. 519; Tremere v. Bar- 
field, 78 S.E. 729, 12 Ga.App. 774, 777]. 


{g] Prior mortgagee not included. 
—Where silos were sold under agree- 
ment whereby seller retained title and 
right to retake them if he felt inse- 
cure and whereby silos retained their 
status as personal property after an- 
nexation, seller held entitled to silos 
as against mortgagee whose lien at- 
tached prior to the annexation, where 
silos could be removed without inju- 
ry to property the agreement between 
buyer and seller being in the nature 
of a chattel mortgage, and, though 
void as to third parties under Chattel 
Mortgage Act because not recorded; 
but mortgagee held not to be a “third 
party” within such statute, having no 
interest in the property, and being 
unprejudiced by its removal. Beatrice 
Creamery Co. v. Sylvester, 179 P. 
154, 156, 65 Colo. 569, 13 A.L.R. 441. 


“Creditor” 15 C.J. p 1370. 
“Lien” See Liens §§ 1-8. 


6. In re Thomas, 283 F. 676, 677. 
See Lewin vy. Telluride Iron Works 
Co., 272 F. 590, 594 [cit Bogdon v. 
Fort, 225 PB. 247, 75 Colo. 231, 236]. 


“Lhienor” see Liens § 8 text and 
notes 79-81. 


7 %In re Thomas, 283 F. 676, 677. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


In the civil law in relation to written instruments, 
this expression, or its equivalent “terceros,”!° and 
means persons who have not intervened in the exe- 
cution of the document,!! either as principals or 


See Lewin y. Telluride Iron Works 
Co., 272 F. 590, 594 [cit Bogdon v. 
Fort, 225 P. 247, 75 Colo. 231, 236]; 
Flemming y. Drake, 137 S.E. 268, 163 
Ga. 872, 875. 


“Purchaser” 51 C.J. p 97. 


8. Crawford & M. Dig. (Ark.) § 
7408 (formerly Kirby Dig. § 5399). 


9. Armstrong v. Armstrong, 27 S. 
W.(2d) 88, 90, 181 Ark. 597; McKin- 
lay v. Black, 247 S.W. 1046, 157 Ark. 
280, 282. See Bank of Mulberry v. 
Sprague, (Ark.) 47 S.W.(2d) 601, 604: 
Harper v. MeGoogan, 154 S.W. 187, 
191, 107 Ark. 10; Clark v. Lesser, 153 
S.W. 112, 114, 106 Ark. 207; Kenney 
ec: 114 S.W. 923, 925, 88 Ark. 


ta] Construing such statute.—(1) 
In construing Crawford & M. Dig. §§ 
7382. 7408, which provide that pay- 
ments on a mortgage shall not revive 
indebtedness or extend limitations so 
far as the rights of third parties are 
affected, unless prior to expiration of 
limitation a memorandum of payment 
with date thereof be indorsed on the 
margin of the record, the court said: 
“Third parties, as used in the statutes 
under construction, necessarily mean 
strangers to the mortgage.” McKin- 
lay v. Black, 247 S.W. 1046, 1047, 157 
Ark. 280, 282. (2) ‘‘An execution pur- 
chaser at his own sale, who was not 
a party to the mortgage, is a third 
party within the meaning of the stat- 
utes.” McKinlay v. Black, supra. 
(3) A grantee of a part of the mort- 
faged premises in a deed executed 
subsequent to the deed of trust held 
to be a “third party,’ within Kirby 
Dig. § 5399, providing that a part 
payment does not operate to extend 
the operation of limitations as to 
third persons, unless a memorandum 
of the payment is indorsed on _ the 
margin of the record. Clark v. Les- 
ser, 153: S.W. 112,.114, 106 Ark. 207. 
(4) Heirs who conveyed land to eldest 
brother who mortgaged the same with 
their knowledge held not “third par- 
ties’ within that statute. Armstrong 
yv. Armstrong, 27 S.W.(2d) 88, 90, 181 
Ark. 597. (5) A mortgagor’s grantee 
who has promised to pay the mort- 
gage debt to the holder of the mort- 
gage as a consideration for the trans- 
fer held not a ‘third party” in con- 
templation of Kirby Dig. § 5399, re- 
quiring payments on the mortgage 
to be entered on the margin of the 
record in order to extend the opera- 
tion of the statutes of limitation as 
to third parties. Kenney v. Streeter, 
114 S.W. 923, 925, 88 Ark. 406 [cit 
Bank of Mulberry v. Sprague, (Ark.) 
47 S.W.(2d) 601, 604]. (6) The wife 
of the maker of a note, which was 
secured by a trust deed on land ac- 
tually owned by the wife, who joined 
in the execution of the deed, held 
not to be a “third party” to the debt 
and trust deed within meaning of 
such statute (Kirby Dig. § 5399). 
Harper v. McGoogan, 154 S.W. 187, 
191, 107 Ark. 10. 


“Stranger or strangers” 60 C.J. p 
133. 


10. Alpuerto v. Pastor, 38 Philip- 
pine 785, 795 [cit Civ. Code art 1227]. 


“Jercero” ante. 


ments on a mortgage indebtedness effective, under 
certain conditions, to toll the statute of limitations,® 
the words mean strangers to the mortgage.® 


THIRD ° 


witnesses.!? 


11. Alpuerto v. Pastor, 38 Philip- 
pine 785, 795. See McDaniel v. La- 
lanne, 28 La.Ann. 661, 663 (construing 
Civ. Code arts 3342-3344 relating to 
mortgages). 


12. Alpuerto v. Pastor, 38 Philip- 
pine 785, (syllabus). See McDaniel v. 
Lalanne, 28 La.Ann. 661, 663 (con- 
struing Civ. Code arts 3342-3344 re- 
lating to mortgages and holding wit- 
nesses are not “third parties’). 


“principal” 49 C.J. p 1348. 


“Witness” see Witnesses [40 Cyc 
2125]. 


13. Behr v. Soth, 212 N.W. 461, 
463, 170 Minn. 278; Sylcox v. Nation- 
al Lead Co., (Mo.App.) 38 S.W.(2d) 
497, 502. See The Kokusai Kisen Ka- 
bushiki Kaisha, 44 F.(2d) 659, 660; 
The Pacific Pine, 31 F.(2d) 152, 154; 
Boyd v. Humphreys, 223 N.W. 658, 
660, 117 Neb. 799 [cit and foll Sloan 
v. Harrington, 223 N.W. 663, 664, 117 
Neb. 809 (using words “‘third person” 
instead of ‘‘third party’); Matthews 
v. G. A. Crancer Co., 223 N.W. 661, 
662, 117 Neb. 805; Peterson v. Humph- 
rey, 223 N.W. 660, 661, 117 Neb. 804]; 
Zimmer v. Casey, 146 A. 130, 133, 296 
IPAs ooos McGonigle v. Gryphan, 
(Wis.). 229 N.W. 81, 83 (using ‘‘third 
Perera: along with words “third par- 
y”). 


[a] Similarly expressed.—‘‘When 
the term ‘third party’ is mentioned in 
the Workmen’s Compensation Act, it 
means any person other than the 
master, or those whom the Act makes 


master, and the employee who is 
seeking compensation under their 
agreement.” Zimmer y. Casey, 146 A. 


130, 133, 296 Pa. 529 [quot McGonigle 
Hes Gryphan, 229 N.W. 81, 83, 201 Wis. 


. 


[b] Coemployee held “third party” 
as regards servant’s right of action 
against him. Behr v. Soth, 212 N.W. 
461, 468, 170 Minn. 278 (holding fire 
chief is “third party’ with reference 
to fireman whom he injured with his 
automobile); Syleox v. National Lead 
Co., (Mo.App.) 38 S.W.(2d) 497, 501; 
Zimmer v. Casey, 146 A. 130, 132, 296 
Pa. 529; McGonigle vy. Gryphan, 229 
N.W. 81, 83, 201 Wis. 269. 


[ce] Original or principal contrac- 
tor hela “third party.’—As between a 
subcontractor and his employee, the 
original contractor held to be a “third 
party” answerable as such for action- 
able negligence causing injury to an 
employee of his subcontractor. Boyd 
v. Humphreys, 223 N.W. 658, 660, 117 
Neb. 799 [cit Sloan v. Harrington, 
(Neb.) 223 N.W. 6638, 664, 117 Neb. 809 
(using words ‘third person” instead 
of “third party’); Matthews v. G. A. 
Crancer Co., 223 N.W. 661, 662, 117 
Neb. 805; Peterson v. Humphreys, 223 
N.W. 660, 661, 117 Neb. 804. To same 
effect Langston. v. Selden-Breck 
Constr. Co., (Mo.App.) 37 S.W.(2d) 
474, 477 (using “third person’”’ instead 
of “third party’) [cit McKenzie v. 
Missouri Stables, Inc., (Mo.App.) 34 
S.W.(2d) 136, 138]; Sheban v. A. M. 
Castle & Co., 201 N.W. 379, 185 Wis. 
282, 287. 

{d] Ship held “third party.”—(1) 
Under Longshoremen’s and Harbor 
Workers’ Compensation Act [83 USCA 
§§ 901-950], a stevedore electing to 
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In workmen’s compensation statutes, the term has 
been construed to mean a person other than the em- 
ployee or employer;1? a stranger to the act;!* one 
upon whom no liability ean be entailed thereunder.?® 


In other connections persons have been held to 
be,?® or not to be,'? third parties. 


pursue remedy for injuries against 
ship rather than against employer 
held entitled to libel in rem against 
ship as against contention that ship 
is not “third person.” The Pacific 
Pine, 31 F.(2d) 152, 154. (2) Under 
the same statute, authorizing recovery 
by employer against “third party” 
causing injury to employee, a ship, 
subcontracting its work of loading 
and unloading. and requiring its sub- 
contractor to carry insurance, held to 
be such “third party.” The Kokusai 
Kisen Kabushiki Kaisha, 44 F.(2d) 
659, 660. 


[e] Not limited to other employ- 
ers.—Behr v. Soth, 212 N.W. 461, 463, 
170 Minn. 278. 


“Employee” 20 C.J. 1241 see 
Workmen’s Compensation Acts § 38. 


“Employer” 20 C.J. p 1244 see 
Workmen’s Compensation Acts § 37. 


14. Sylcox v. National Lead Co., 
(Mo.App.) 38 S.W.(2d) 497, 502. 


15. Sylcox v. National Lead Co., 
(Mo.App.) 38 S.W.(2d) 497, 551. See 
Sheban v. A. M. Castle & Co., 201 N. 
W. 379, 185 Wis. 282, 287. 


[a] Foreign corporation having 
but two employés within state, and 
not electing to come within Work- 
men’s Compensation Law (St. [1923] 
§ 102.05), held not to be employer 
within law, and could not, under § 
102.06, be a principal contractor, and 
therefore held to be “third party” or 
“other party” as to independent con- 
tractor’s employees, within § 102.29. 
Sheban v. A. M. Castle & Co., 201 N. 
W. 379, 380, 185 Wis. 282, 287. 


16. See cases infra this note. 


[a] Holders of subsequent mort- 
gage note-holders.—Under the rule 
that a promise by a mortgagor to give 
a mortgage on after-acquired proper- 
ty will be given effect by a court of 
equity as an equitable mortgage only 
where the rights of third parties are 
not prejudiced thereby, holders of 
notes or bonds of a mortgagor cor- 
poration secured by a _ subsequent 
mortgage held to be “third parties,” 
in the sense that creditors are third 
parties. Westinghouse Electric & 
Mfg. Co. v. Brooklyn Rapid Transit 
Co., 291 F. 863, 872. 


[b] When applying payments up- 
on a lienable obligation.—In applying 
the uniform rule that if a debtor di- 
rects the application of a payment to 
one of several obligations the appro- 
priation cannot be changed so as to 
affect injuriously the right of third 
parties, the court said: “‘When a pay- 
ment has been made on account of a 
lienable obligation, the owners are 
third parties whose rights would be 
injuriously affected by a subsequent 
appropriation of the payment to an- 
other obligation.” Johnston y. Groom, 
278 P. 935, 936, 99 Cal. 462. 


17. See cases infra this note. 


[a] In action against contractor 
for injuries due to faulty construction 
the wife of the owner of the premises 
upon which work was done by the 
contractor, held not to be “third per- 
son” within rule that third persons 
are debarred from maintaining an ac- 
tion against the contractor when the 
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[§ 5] 5. Third Person or Third Persons.1® While 
it is said that the term is difficult to define,1® it 
means generally all persons in the world except par- 


work has been completed by him and 
accepted by the owner. Grodstein v. 
McGivern, 154 A. 794, 795, 303 Pa. 
555. 


{b] Prior encumbrancer held not 
to be “third party” within chattel 
mortgage statute (Smith-Hurd Rev. 
St. [1929] ¢ 95 § 1) as regards valid- 
ity of subsequent mortgage lien, 
where mortgagee neither took posses- 
sion of property nor obtained exten- 
sion of mortgage after maturity of 
debt. Beckman y. Alberts, 178 N.E. 
367, 369, 346 Ill. 74. 


[ec] ‘Within insurance policy provi- 
sion.—Where an insurance policy pro- 
vided that “the policy shall be void 
if the life assured dies by his own 
hand . . .” and further that “the 
policy shall remain in force to the ex- 
tent of the pecuniary interest of third 
parties bona fide acquired for valu- 
able consideration,” and the insurance 
company itself had made a loan to the 
assured secured partly by the pro- 
ceeds of the policy and partly by a 
mortgage on a leasehold, the court 
said: “Upon the true construction 
‘of this clause, the expression ‘third 
party’ does not include the assurer; 
. . . that being so the assurer is 
entitled to proceed to enforce his se- 
curity against the other property 
comprised in the mortgage.” Royal 
London Mutual Insurance Society v. 
Barrett, [1928] Ch. 411, 412, 419. 


18. See also Tercero ante; Third 
Party or Parties supra § 4. 


Cross references: 


Attachment §§ 831-979 (claims of 
third persons). 


Champerty and Maintenance § 123 
(rights of third persons), 


Chattel Mortgages § 78 text and notes 
34-42 (sufficiency as to third per- 
sons), §§ 188-194 (recording as 
against third persons), § 227 (ef- 
fect of record as notice to third 
persons), §§ 300-303 (action against 
third person), § 3811 (defense by 
third person), §§ 342-344 (liability 
for conversion), § 532 (rights of 
third person to proceeds), § 558 
(claims of third persons). 

Contracts § 156 (promise to pay debt 
of third person), § 164 (benefit to 
third person), § 287 (fraud of third 
person), § 458 (right of third par- 
ties to set up illegality of contract), 
§ 615 text and note 75 (substituted 
agreement), § 625 (abrogation for 
benefit of third person), § 703 (per- 
formance conditional upon act of 
third person), §§ 771-774 (approval 
of third person), § 799 (defenses to 
contract for benefit of third per- 
son), §§ 808-820 (right of third per- 
son to Sue on contract), § 825 (con- 
tract as imposing duty on third per- 
son). 

Corporations §§ 1948-2072 (liabilities 
of corporate officers to third per- 
sons), § 2174 (estoppel of third per- 
son to deny corporate ew eten 
2182 (right of third person to ques- 
tion corporate transactions). 

Deeds §§ 99-109 (delivery to third 

. person). 

Executions §§ 504-549 
third persons). 

Frauds, Statute of §§ 12-70 (promise 
to answer for debt or default of 

‘third person). 

Guaranty 28 C.J. p 881 (promise to 
answer for debt or default of third 
person). 


(claims by 
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Mortgages §§ 528-5387 (recording as 
against third persons). 

Sales §§ 1229-1238 (effect of condi- 
tional sale as to third persons), § 
1239 (filing and recording), §§ 1360— 
1380 (remedies of conditional sell- 
er against third persons), §§ 1396— 
1398 (conditional buyer’s remedies 
against third person), §§ 1402-1408 
(remedies of third persons in re- 
gard to conditional sales). 


19. Balfour y. Burnett, 41 P,.1, 28 
Or. 72, 74. “\ 
[a] “It is difficult to give a very 


definite idea of ‘third persons,’ for 
sometimes those who are not parties 
to the contract, but who represent 
the rights of the. original parties, as 
executors, are not to be considered 
third persons.” Bouvier L. D. [quot 
aes v. Burnett, 41 P. 1, 28 Or. 72, 


20. Anderson L. D. [quot Balfour 
v. Burnett, 41 P. 1, 28 Or. 72, 74]. See 
In re Beckhaus, 177 F. 141, 146, 100 
C.C.A. 561. But see U.S. v.: Torres, 
291 F. 138, 142. 


[a] “Broad enough to include ey- 
erybody outside of the immediate par- 
ties to the instrument and their priv- 
ies.”” In re Beckhaus, 177 F. 141, 146, 
100 C.C.A. 561 (so construing the 
term as used in a statute requiring 
the recording of a mortgage of chat- 
tels left in the possession of the mort- 
gagor “as against the rights and in- 
terests of any third person”). 


[b] “Such words . . . are not 
broad enough to cover all persons, ex- 
cept those involved in the transaction 
under consideration.” U.S. v. Torres, 
291 F. 138, 142. 


“Party” 47 C.J. p 1320. 


“Privies” 50 C.J. p 406 text and 
notes 53-71. 
21. McWethy’s Adm’x y. McCright, 


133 S.W. 1061, 141 Ky. 816, 818. See 
Diaz v. Perez, 54 F.(2d) 588, 591; Cas- 


sidy v. Bonner, 54 F.(2d) 234, 235; 
Brown v. David, (La.App.) 141 So. 
418, 420; Oakdale Bank & Trust Co. 


v. Young & Leggett, 2 La.App. 586, 
589; McDaniel v. Lalanne, 28 La.Ann. 
661, 663; McDaniel vy. Stoval, 25 La. 
495, 496; Harbison v. Chicago, 
Reed. & Po Ry. Co.) CMo.) 87 SW. (2d) 
616; Langston vy. Selden-Breck 
Constr. Co., (Mo.App.) 37 S.W.(2d) 
474, 477; Tralle v. Hartman Furniture 
& Carpet Co., 217 N.W. 952, 954, 116 
Neb. 418; Churchill v. Stephens, 102 
A. 657, 91 N.J.Law 195, 196; Mojica 
v. Fernandez, 9 Philippine 4038, 406; 
Carmona vy. Cuesta, 18 Porto Rico 178, 
184; McGonigle vy. Gryphan, 229 N.Ww. 
81, 838, 201 Wis. 269. 


[a] In the civil law of mortgages. 
—(1)“A ‘third person’is . . . one 
who has not taken part in the act or 
contract recorded.” Mortgage L. art 
27 [quot Mojica vy. Fernandez, 9 Phil- 
ippine 408, 406 (holding heirs, under 
civil code, cannot be held to be ‘third 
persons’)]. (2) “A witness to an act 
of mortgage is not a third person with 
reference thereto, in the meaning of 
the cited articles [of the Civil Code].” 
Brown v. David, (La.App.) 141 So. 
418, 420 [cit McDaniel v. Lalanne, 28 
La.Ann. 661, 668 (also using expres- 
sion “third parties’); McDaniel vy. 
Stoval, 25 La.Ann. 495, 496 (all three 
cases cit Civ. Code arts 3342-3344)]. 
(3) “By the words ‘third persons’ are 
to be understood all persons who are 
not parties to the act or to the judg- 


ties and privies;?° all persons who are not parties 
to the contract or transaction,?? although in par- 
ticular connections this meaning has been somewhat 


ment on which the mortgage is found- 
ed.” Oakdale Bank & Trust Co. v. 
Young & Leggett, 2 La.App. 586, 589 
[cit Civ. Code, art 3343]. (4) “It is 
well settled that under article 34 of 
the Mortgage Law of Porto Rico 
(Rev. St. & Codes Porto Rico 1913, 
§ 6718) and its registration provisions, 
subsequent purchasers are third per- 
sons, unless the defect in the title 
clearly appears in the Registry of 
Property.” Diaz v. Perez, 54 F.(2d) 
588, 591. (5) “For the purposes of 
the Mortgage Law, according to ar- 
ticle 27 thereof, those who have not 
participated in the recorded instru- 
ment or contract shall be considered 
as third persons.” Carmona v. Cues- 
ta, 18 Porto Rico 178, 184. 


[b] Statutory definition to like ef- 
fect.—‘“‘Section 3545 Comp. St. Okl. 
defines third persons as all those who 
are not parties to an obligation or 
transaction.” Cassidy v. Bonner, 54 
F.(2d) 234, 235. 


[c] In Workmen’s Compensation 
Acts.—(1) “This phrase has always 
been construed to include all who do 
not occupy the relationship of em- 
ployer and employee.” McGonigle v. 
Gryphan, 229 N.W. 81, 83, 201 Wis. 
269. (2) In construing provision of 
Workmen’s Compensation Act April 
4, 1911 (P. L. p 134), as amended by 
ActeApril: 1,°1913 (CP. Le p' 302),) re- 
garding liability of a third person to 
the employee for an injury, the court 
said: ‘‘We see no reason for attribut- 
ing to the words ‘third person’ any 
other meaning than the usual one. It 
must mean . . . a person other 
than the employer or employee.” 
Churchill v. Stephens, 102 A. 657, 658, 
91 N.J.Law 195, 196. (3) General 
contractor through whose servant’s 
negligence an employee of its sub- 
contractor was injured held to be 
“third person” as relates to such sub- 
contractor’s employee. Langston vy. 
Selden-Breck Constr. Co., (Mo.App.) 
37 S.W.(2d) 474, 477 [cit McKenzie vy. 
Missouri Stables, Ine., (Mo.App.) 34 
S.W.(2d) 136, 138]. (4) Owners and 
lessors of building, through whose 
negligence an employee of their les- 
see’s contractor was killed while en- 
gaged in work of remodeling building 
held to be “third persons” as regards 
liability for such workman’s death. 
Tralle v. Hartman Furniture & Car- 
Bee Co., 217 N.W. 952, 954, 116 Neb. 


[d] Mortgagee of mortgage for 
antecedent debt held “third person” 
within recording act. Cassidy v. 
Bonner, 54 F.(2d) 234, 235 [cit State 
Bank of Wapanucka v. Burnett, 162 


P.. 1124, 1126, 65 Okl. 74, 4 A.L.R, 
430]. 
[e] Wife as “third person” in re- 


lation to slander.—(1) “There is no 
question but that words defamatory 
of the husband alone, spoken in the 
presence and hearing of his wife, 
would be a publication. In that sit- 
uation the wife would be a third per- 
son within the meaning of the law of 
publication.” Harbison vy. Chicago, R. 
I. & P. Ry. Co., (Mo.) 37 S.W.(2da) 609, 
S162 243)= "Bute here the al- 
leged slanderous words charged the 
husband and wife with the joint com- 
mission of a theft. . ol LO RIESE 
follow that there was no publication 
- +; because the wife, being accus- 
ed jointly with her husband, was not 
a third party within the meaning of 
the law of publication.” Harbison y. 
Chicago, R. I. & P. Ry. Co., supra. 

hee See RE eee a ey 


For later cases. developments and changes in the law see Annotations, same title and section number, 


restricted ;?? also strangers;?* or third parties.?4 


Phrases: “Creditors and third 
“third persons acquiring title . . 
chaser.’’26 


see also Libel and Slander §§ 176, 


22. See cases infra this note. 


[a] “Heirs” held not “third per- 
sons.”—In holding that a gift by a 
husband to a wife of a diamond and 
an automobile is valid between the 
parties although not in writing; and 
also valid as against the heirs of such 
husband when the gift was completed 
during the life of the husband, the 
court in speaking of the status of the 
heirs, said: ‘Does the phrase, ‘shall 
not be valid as against any third per- 


son,’ embrace the heirs of the de- 
ceased husband? . . . They are 
not third persons within the 


purview of the statute [section 2522, 
Code of 1906, section 2056, Heming- 
way’s Code].” Self vy. King, 87 So. 
489, 490, 124 Miss. 874. 


[b] In Colorado Chattel Mortgage 
statute.—“‘The third person of the 
Colorado statute is not one who 
stands in the shoes of the mortgagor, 
but a purchaser or lienor for value 
within notice, or one in some such 
Situation.” Lewin v. Telluride Iron 
Works Co., 272 F. 590, 594 [quot Bog- 
ob v. Fort, 225 P. 247, 75 Colo. 231, 


[ce] In statute governing confirma- 
tion of former Mexican land titles.— 
In construing a statute providing that 
patents issued by the United States 
shall be conclusive between the Unit- 
ed States and said claimant only, and 
“shall not affect the interest of third 
persons,” the court said: “The term 
‘third person’ as there used does not 
embrace all persons other than the 
United States and the claimants, but 
only those who held superior titles, 
such as will enable them to resist 
successfully any action of the govern- 
ment in disposing of the property.” 
Beard v. Federy, 3 Wall. (U.S.) 478, 
491, 493, 18 L.Ed. 88 [quot Colorado 
Fuel Co. vy. Maxwell Land Grant Co., 
43 PB. 556, 22, Colo.-7i, 73], Lo same 
effect Leese v. Clark, 20 Cal. 387, 425 
{quot Balfour y. Burnett, 41 P. 1, 28 
Or: 72, 75]. 


[d] In statutes prescribing con- 
duct of executicn or foreclosure sales. 
—(1) In construing a statute provid- 
ing for the sale separately of the sev- 
eral parcels constituting the realty to 
be sold under execution or ‘‘when a 
portion of such real property is claim- 
ed by a third person, and he requests 
it to be sold separately,” the court 
said: “The term ‘third person’ as used 
in the statute under consideration, 
evidently means one who was not a 
party to the judgment or decree, but 
who has acquired a title to a portion 
of the judgment debtor’s real property 
subsequent to the rendition of the 
judgment or decree, and is privy to and 
bound by it.” Balfour v. Burnett, 41 
P. 1, 28 Or. 72, 75. (2) In holding a 
similar statutory provision applicable 
to foreclosure sales, the court said: 
“The words ‘third person,’ as used in 
Cc. S. § 6924, do not include a defend- 
ant in a foreclosure suit, but refer to 
one not a party to the suit, who ac- 
quired title to a portion of the land 
Subject to the judgment.” Federal 
Land Bank v. Curts, 262 P..877, 880, 
45 Idaho 426 [cit Balfour v. Burnett, 
supra]. 


[e] In statutes to prevent fraudu- 


‘lent transfers.—(1) The term “third 


person” in L. (1900) p 130 ¢ 90, pro- 
viding that a conveyance of land, etc., 
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[§ 6] 6. Third Possessor. One who buys the mort- 


persons,”25 and | 8#8ed property without assuming to pay the mort- 


. from the pur- gage.*" 


[§ 7] B. As Noun. One of three equal parts into 


between husband and wife shall not 
be valid as against any third person, 
unless the conveyance be acknowl- 
edged and filed for record, held to in- 
clude only any person in a position 
to be prejudiced by the secret con- 
veyance. Groce vy. Phcenix Ins. Co., 48 
So. 298, 94 Miss. 201, 208, 22 L.R.A. 
N.S. 732 [cit U. S. v. Torres, 291 F. 
138, 142]. (2) The words “third per- 
sons,” as used in Ky. St. § 2128 (Rus- 
sell St. § 4631), declaring that a gift, 
transfer, or assignment of personal 
property between husband and wife 
shall not be valid as to third persons, 
unless in writing, acknowledged, and 
recorded as chattel mortgages, etc., 
held not to include any person not a 
party to the transaction who has no 
interest in the property, and who does 
not sustain to the donor the relation 
of creditor, or to the property that 
of an innocent purchaser. McWethy’s 
Adm’x v. McCright, 133 S.W. 1001, 
1002, 141 Ky. 816, 818. (8) In con- 
struing the same statute (St. § 2128), 
the court said: ‘The words ‘third 
persons’ mean those persons whose 
rights are prejudiced by the transfer, 
and therefore inciude not only bona 
fide purchasers and existing creditors, 
but subsequent creditors who contract 
with the donor, transferor, or as- 
signor on the faith of his or her ap- 
parent ownership of the property.” 
Cartwright v. Ennis, 284 S.W. 87, 215 
Ky. 3. 


[f] Judgment creditor not includ- 
ed.—(1) In conditional sales statute 
the term has been held not to include 
judgment creditor who levies under 
fieri facias. Higgins v. Central Cigar 
Co., 32 F.(2d) 400, 401. (2) “The 
‘third person’ defined by section 1154, 
Rev. Laws, refers to one who is an 
innocent purchaser for value, or an 
ineumbrancer, and does not in any 
manner apply to a judgment creditor 
with a lien.” Oklahoma State Bank 
of Wapanucka v. Burnett, 162 P. 1124, 
1126, 65 Okl. 74, 4 A.L.R. 430 [cit 
Lunn v. Kellison, 153 P. 1136, 66 Okl. 
168, 169]. 


[g] United States held not “third 
person.”—Where, after defendant’s 
conviction under National Prohibition 
Act, tit 2 § 3 (27 USCA § 12), of trans- 
porting liquor, conditional seller of 
the automobile used in transporting 
appeared, as authorized by § 26 (27 
USCA § 40), to show cause why the 
automobile should not be sold, and 
proved an/unrecorded conditional sale 
contract, that the amount of the un- 
paid principal price equaled the value 
of the truck, and that he had no 
knowledge that the truck was to be 
used for an illegal purpose, the Unit- 
ed States held not to be a “third per- 
son,’ within 4 Md. Code Pub. Gen. 
L. art 21 § 53b, providing that an un- 
recorded conditional sale contract 
shall be void as to third persons, the 
statute being held to refer only to 
such third persons as have relied to 
their prejudice on vendee’s apparent 
unqualified ownership. S. v. Tor- 
res, 291 F. 138, 141. 


[h] Witness held not “third per- 
son.”—One who acquiesced in, and was 
witness to, an agreement for private 
carriage of certain articles leased by 
him to the one who entered into said 
contract for carriage, held not third 
person as to whom carrier’s privilege 
or lien was required to be recorded. 
Brown v. David, (La.App.) 141 So. 418, 
420 (applying by analogy articles of 


Civ. Code referring to mortgages). 


[i] Within rule governing “de fac- 
to” officers.—‘‘It is held in all but 
three or four courts of this country 
that the acts of a de facto officer are 
valid as to third persons and the pub- 
lic, and by ‘third persons’ is meant 
those persons having business of an 
official character with such officer, and 
not third persons in the usual legal 
sense in which the term is used.” 
State v. Ely, 113 N.W. 711, 712, 16 
N.D. 569, 14 L.R.A.N.S. 638. 


23. Anderson L. D. [quot Balfour 
Vv. Burnett, 47) Pel, 28 Ors Wea 
See In re Beckhaus, 177 F. 141, 146, 
100 C.C.A. 561. 


fa] “Strangers are ‘third persons’ 
generally.,—Anderson L. D. [quot 
eee v. Burnett, 41 P. 1, 28 Or. 


[b] “Bor example, those who are 
in no way parties to a covenant, nor 
bound by it, are said to be strangers 
to the covenant.” Anderson. L. D. 
{quot Balfour. v. Burnett, 41 P. 1, 
28 Or. 72, 74]. 


[ec] “Contract creditor’ included. 
—‘‘A simple contract creditor who has 
not obtained a judgment is just as 
much a ‘third person,’ is just as much 
a stranger to the mortgage, as is the 
simple contract creditor who has ob- 
tained a judgment.” In re Beckhaus, 
177 F. 141, 146, 100 C.C.A. 561, 


“Stranger” not synonymous see 60 
C.J. p 134 note 52 [a]. 


24 Sloan v. Harrington, 223 N.W. 
663, 664, 117 Neb. 809; Matthews 
v. G. A. Crancer Co., 223 N.W. 661, 663, 
117 Neb. 805; McGonigle v. Gryphan, 
229 N.W. 81, 838, 201 Wis. 269 (all 
cases using expressions more or less 
interchangeably in construing Work- 
men’s Compensation Acts). 


“Third parties” supra § 4. 


25. Bogdon v. Fort, 225 P. 247, 75 
Colo. 231, 236. 


26. Higgins v. Central Cigar Co., 
32 F.(2d) 400, 401. 


[a] Held not to include “judgment 
creditors levying under writ of fieri 
facias.”” Higgins v. Central Cigar Co., 
32 F.(2d) 400, 401. 


27. Thompson v. Levy, 23 So. 913, 
50 La.Ann. 751, 752. See New Or- 
leans Land Co. v. Southern States 
Fair-Pan-American Exposition Co., 
79 So. 525, 143 La. 884, 890. See also 
Mortgages §§ 740-750. 5 


[a] Rights and liabilities explain- 
ed.—“‘If one buys real estate by no- 
tarial or other act and does not as- 
sume the payment of the first mort- 
gage, he is bound only as a third 
possessor. He must either give up 
the property or pay the amount for 
which it was mortgaged. He is lim- 
ited to one or the other alternative. 
This is the full extent of his responsi- 
bility as a purchaser.” Thompson v. 
Levy, 23 So. 9138, 50 La.Ann. 751, 752. 


[b] Held “third possessor.”—A 
purchaser of property subject to a 
mortgage containing a pact de non 
alienando, held to be a “third pos- 
sessor”’ within C. C. art 3407. New 
Orleans Land‘Co. y. Southern States 
Fair-Pan-American Exposition Co., 79 
So. 525, 143 Tua. 884, 890. 


“Pact de non alienando” see Mort- 
gages § 741. 


924 [62 C.J.] 


which a thing may be divided.?§ 
Thirds. 


Phrases: “Dower and thirds,”?* “dower and thirds 
in all the real property,”*?? “dower or thirds, 
“dower, thirds, and other claims,’’°® “her thirds,”*° 
and “shall have taken her thirds.”*1 


238. Webster New Int. D. 


29. Druce v. Denison, 6 Ves.Jr. 
385, 394, 31 Reprint 1106 [quot O’Hara 
v. Dever, 3 Abb.Lec. (N.Y.) 407, 409, 
2 Keyes 558, 2 Abb.Pr.N.S. 418; Gail 
v. Gail, 112 N.Y.S. 96, 127 App.Div. 
892, 896; Hall v. Hall, 7 S.C.Eq. 269, 
314; Thompson v. Watts. 2 Johns.&H. 
291, 302, 70 Reprint 10671. See Hor- 
sey v. Horsey, 6 Del. 438, 440 (holding 
“her thirds’ vague and indefinite 
standing alone). But see Shipley v. 
Mercantile Trust & Deposit Co., 62 
A. 814, 102 Md. 649, 659 (where the 
word is said to have ‘“‘a uniform, es- 
tablished meaning both in law and 
in common usage’’) 


30. Druce v. Denison, 6 Ves.Jr. 
385, 394, 31 Reprint 1106 [quot O’Hara 
v. Dever, 3 Abb.Dec. (N.Y.) 407, 409, 
2 Keyes 558, 2 Abb.Pr.N.S. 418 (aff 
46 Barb. 609, 30 How.Pr. 278); Gail 
v. Gail, 112 N.Y.S. 96, 99, 127 App. 
Div. 892; Hall v. Hall, 7 S.C.Eq. 269, 
314; Thompson v. Watts, 2 Johns.& 
H. 291, 302, 70 Reprint 1067]. See 
Horsey v. Horsey, 6 Del. 438, 440; 
Yeomans v. Stevens, 2 Allen (Mass.) 
349, 350 (in both cases the term was 
eonstrued in wills as meaning the 
interest upon intestacy). 


31. Druce v. Denison, 6 Ves.Jr. 385, 
394, 31 Reprint 1106 [quot Thompson 
v. Watts, 2 Johns.&H. 291, 302, 70 Re- 
print 1067]. 


32. Thompson v. Watts, 2 Johns.& 
H. 291, 303, 70 Reprint 1067. See Hall 
v. Hall, 7 S.C.Eq. 269, 314. 


“Intestacy” 33 C.J. p 477. 


33. Shipley v. Mercantile Trust & 
Deposit Co., 62 A. 814, 102 Md. 649, 
659. 


34. O’Hara v. Dever, 46 Barb. (N. 
Y.) 609, 614, 2 Abb.Pr.N.S. 418, 30 
How.Pr. 278. 


$5. Shipley v. Mercantile Trust & 
Deposit Co., 62 A. 814, 102 Md. 649, 
659; Gailiv. Gall, 112 N.Y.S:".96,> 9.9; 
127 App.Div. 892; Hall v. Hall, 7 S.C. 
Eq. 269, 314; Thompson v. Watts, 2 
Johns.&H. 291, 303, 70 Reprint 1067. 
See Horsey v. Horsey, 6 Del. 438, 439; 
Yeomans v. Stevens, 2 Allen (Mass.) 
349, 350; Druce v. Denison, 6 Ves.Jr. 
385, 394, 31 Reprint 1106, 


[a] “Dower” compared and dis- 
tinguished.—(1) “The words ‘dower 
and thirds’ in themselves have each a 
uniform, established meaning, both in 
law and in common usage; the for- 
mer meaning a widow’s life estate in 
one-third of the inheritable real es- 
tate of which the hushand was seised 


It has been said that the word “thirds” 
is never used accurately,?® or a sort of expression 
in common parlance, descriptive of the interest upon 
an intestacy,®® and must depend upon the domicile.*+ 
While it has been said to be a general expression 
which may signify, according to the intent and scope 
of the instrument, the interest of a widcw in any 
property, whether personal or real, of her deceased 
husband in case of his intestacy,” it has been de- 
fined as a widow’s absolute estate in one-third of 
her husband’s personal property remaining after pay- 
ment of his debts,?? and has been held to be equiva- 
lent to,** and also distinguished from,?® dower. 


THIRD—THIS 


THIRD COUSINS.‘? sie 


1938 


THIRD OPPOSITION.+* 

THIRD PARTY or PARTIES.** 

THIRD PERSON -or PERSONS.‘5 

THIRD POSSESSOR.*¢ 

THIRTY DAYS.** 

THIS.*® [§ 1] A. Singular—l. In 
demonstrative word,*® or a simple word of rela- 
tion,®® used both as an adjective,®>t and as a pro- 
noun,®? whose ordinary grammatical meaning will 
not be extended so as to include something else than 
that to which it relates.®° 


[§ 2] 2. As Pronoun. 
noun, “this” denotes something that is present or 
near in place or time, or something just mentioned 
or that is just about to be mentioned;** and is fre- 


General. <A 


As a demonstrative pro- 


quently used as a substitute for what has preceded.®® 


during coverture, and the latter mean- 
ing her absolute estate in one-third 
of her husband’s personal property re- 
maining after payment of his depts.” 
Shipley v. Mercantile Trust & De- 
posit Co., 62 A. 814, 102 Md. 649, 659. 
(2) When used in connection with 
the word “dower” the term has been 
held to refer to a widow’s interest or 
share in the personal property left 
by the husband. Gail v. Gail, 112 N. 
Y.S.°-96;,99;--127 App. Div. 9892, 896. 
(3) Where plaintiff, who agreed to re- 
lease and quitclaim to defendant, her 
son, her ‘dower and thirds in all the 
real property” owned by her deceased 
husband at the time of his death in 
consideration of certain monthly pay- 
ments tor her support to be made by 
defendant, contended that the expres- 
sion ‘‘dower and thirds,” etc., meant 
no more than would be expressed by 
the single word “dower,” and that, as 
a right to an allotment of dower was 
not recognized in California, where 
some of the real property was situ- 
ated, she was not bound to convey an 
interest in such lands; the word 
“thirds” referring only to personal 
property, the court held, that the 
word as used in the contract referred 
to the actual interest in the California 
real estate to which plaintiff succeed- 
ed, and that she was bound to convey 
the same; the provision of the con- 
tract where the word was used relat- 
ing only to real estate of the deceas- 
ed, and the disposition of his person- 
al property being completely provided 
for in other parts of the contract. 
(ail v. Gail, supra. 


“Dower” see Dower § 1. 


86. Shipley v. Mercantile Trust & 
Deposit Co., 62 A. 814, 102 Md. 649, 
659; O’Hara v. Dever, 3 Abb.Dec. (N. 
Ree Bee 409, 2 Keyes 558, 2 Abb.Pr. 


[a] Held to mean “dower or 
thirds.”—In holding a widow not en- 
titled to share in testator’s personalty 
under a devise to his children of all 
his real and personal estate ‘‘subject, 
nevertheless, to the dower and thirds 
of my wife,’ the court said: “The 
word ‘thirds’ . . . obviously meant 
the same thing as dower, and the 
word ‘and’ should be used as ‘or’ mak- 
ing therefore the gift to the children 
of the testator’s real and personal es- 
tate, subject to the dower or thirds of 
his wife.” O’Hara v. Dever, 2 Keyes 
(N.Y.) 558, 3 Abb.Dec. 407, 410, 2 Abb. 
Pr.N.S. 418. 


37. Gail v. Gail, 112 N.Y.S. 96, 99, 
127 App.Div. 892. 


88. O’Hara v. Dever, 3 Abb.Dec. 
(N.Y.) 407, 410, 2 Keyes 558, 2 Abb. 
Pr.N.S. 418 [aff 46 Barb. 609, 614, 30 
How.Pr. 278]; Hall v. Hall, 7 S.C.Eq. 
269, 312; Thompson v. Watts, 2 Johns. 
&H. 291, 303, 70 Reprint 1067. 


39. Hall v. Hall, 7 S.C:Eq. 369, 315. 


eee Horsey v. Horsey, 6 Del. 438, 
0. 


[a] Vague and indefinite.—~‘The 
words ‘her thirds’ by themselves are 
vague and indefinite and mean noth- 
ing, unless we interpret them with 
reference to one or the other of these 
acts [Dower Act or Intestacy Act].” 
Horsey v. Horsey, 6 Del. 438, 440. 


41. Yeomans v. Stevens, 2 Allen 
(Mass.) 349, 350. 


42. See Third § 2. 

43. See Third § 3. 

44 See Third § 4. 

45. See Third § 5. 

46. See Third § 6. 

47. See Time §§ 18-20, 29-36. 

42%. See also That ante. 

49. Webster New Int. D. [quot 


People v. National Box Co., 93 N.E. 
778, 779, 248 Ill. 141]. 


50. Bouvier L. D. [quot Harrison 
v. Reed, 197 P. 159, 81 Okl. 149, 151). 


51.. See infra § 3. 
52. See infra § 2. 
53. Bouvier L. D. [quot Harrison 


v. Reed, 197 P. 159, 81 Okl. 149, 151 
(but adding: “This appears to us to 
be a forced and unnatural construc- 
tion with which we cannot agree’’)]. 


54. Webster Int. D. [quot Harri- 
son v. Reed, 197 P. 159, 81 Okl. 149, 
151 (but using “in place of time” in- 
stead of “in place or time’’)]. 


[a] Similar definitions.—(1) “A 
demonstrative word referring partic- 
ularly to what is present or near in 
place, time or thought, or to some- 
thing just mentioned or to be men- 
tioned.” Webster New Int. D. [quot 
People v. National Box Co., 93 N.E. 
778, 779, 248 Tll. 141]. (2) “Used to 
denote something that is present or 
near in place of time, or that has just 
been mentioned.” New Rev. Encyclo- 


peedic D. [quot Harrison v. Reed, 
197 P. 159, 81 Okl. 149, 151]. 
55. New Rev. Encyclopedic D. 


[quot Harrison v. Reed, 197 P. 159, 81 
Okl. 149, 151]. See Sternb : 
McSween, 14 S.C. 36,42. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Phrases: 


elent record.”>? 
[§ 3] 3. As Adjective. 


thing Tact megiared. o2 


[a] As relating to entire clause.— 
In construing a lien recording stat- 
ute [Act of March 4, 1878 (16 St. 
411)], the court said: “The act re- 
quires that every lien ‘shall be filed 
in the office of the register of mesne 
conveyances for the county in which 
the lienor resides, and he shall 
keep an index of all such liens so 
filed, . . .°-and this shall-be a 
sufficient record of the same.’ It is 
argued that the word ‘this’ refers only 
to the indexing required and not to 
the filing. This appears to us to be 
a forced and unnatural construction. 
The legislature manifestly designed 
to dispense with the usual mode of 
recording . . ., and to substitute 
another simpler and cheaper, to wit, 
by filing the original paper and index- 
ing it, and then declared that ‘this’— 
that is the new mode, not merely ‘one’ 
of the incidents of the new mode, the 
indexing, but both, the filing and the 
indexing, should be a sufficient rec- 
ord.” Sternberger v. McSween, 14 
ies 35, 42. 


6. Harrison v. Reed, 197 P. 159, 
81 Ou. 1495152. 


57. Brice v. Sheffield, 44 S.E. 843, 
118 Ga. 128, 130; Den ex dem. Evans 
v. Gifford, i N.J.Law 197, 198. 


{a] In sustaining validity of writ- 
ten instrument.—(i) ‘It is doubtless 
informal. It begins ‘This is to certi- 
fy,’ words which are equivalent to 
those with which deeds poll are usu- 
ally commenced, ‘To all those to 
whom these presents shall come.” 
Den ex dem. Evans vy. Gifford, 1 N.J. 
Law, 197, 198. (2) “The instrument 
is not in the form usual to deeds but 
the words ‘This is to certify’ are not 
essentially different from the more 
usual ‘This indenture witnesseth.’”’ 
Eee Sheffield, 44 S.H. 843, 118 Ga. 


58. Re Sealy, 85 L.T.Rep.N.S. 451, 
452; Henwood v. Overend, 1 Meriv. 
23, 26, 85 Reprint 586; Adams v. 
Gourlay, 26 Ont.L. 87, 89, 4 Dom.L.R. 
Tol, 21) Ont: W Re 7172. 


59. Sternberger v. McSween, 14 S. 
C. 35, 42. 


60. Webster Int. D. [quot Harri- 
son v. Reed, 197 P. 159, 81 Okl. 149, 
151]. See supra § 2. 


G61: Century D. [cit Stevens v. 
Haile, (Tex.Civ.App.) 162 S.W. 1025, 
1028]. 


62. Bouvier L. D. [quot Harrison 
v. Reed, 197 P. 159, 81 Okl. 149, 151 
(quot Cye; New Rev. Encyclopedic 
D.), and cit Russell v. Kennedy, 66 


Pa. 248, 251 (cit Webster D.)]. See 
People v. National Box Co., 93 N.E. 
778, 779, 248 Ill. 141. 

fa] As meaning “last.” —"“Shakes- 


peare) used the phrase ‘this even,’ 
‘this night,’ in the sense of last even, 
last night. ‘My troublous dream this 
night doth make me sad.’ 2 Henry 
VI, i 2.” New Rev. Encyclopedic 
D. [quot Harrison v. Reed, 197 P. 
159, 81 Okl. 149, 151]. 


[b] As referring to section pre- 
eeding.—In construing Revenue Act 


“Tn order to set this out,”®* “this is to 
certify,”>7 “this my will,”®’ and “this shall be suffi- 


As an BANOBUSE “this” 
has the same demonstrative force as the pronoun;®° 
and is defined as a demonstrative adjective, used to 
point out with particularity a person or thing pres- 
ent in place or in thought;*! and which, when re- 
ferring to the things before expressed, refers to the 


THIS 


[62 C.J.] 925 


Phrases: “Assessed under this section,”®* “in pur- 
suance of this Act,”%4 


“this act,’”6> “this agree- 
3 to) 


ment,’°° “this and the preceding section,”®* “this 


stitution,”71 


(Hurd Rev. St. [1909] ¢ 120) §§ 276— 
278, the two first of which sections 
provided for the taxation of property, 
the assessment or collection of taxes 
on which had been previously omit- 
ted, and § 278 contained no provision 
for assessment but declared that “‘the 
owner of property, if known, assessed 
under this and the preceding section, 
shall be notified,” etc., the court said: 
“The word ‘this,’ as here used, ap- 
plies to section 277, and the word 
‘preceding’ to the section before 277 
—that is section 276. ‘This’ cannot 
refer to section 278 because it is used 
in the phrase ‘assessed under this 
section,’ while there can be no assess- 
ment under section 278, which pro- 
vides for none. [and after 
quoting Webster’ s definition] section 
277 had just been mentioned, and 
was near in thought when this pro- 
viso was added to section 278, and 
was the section referred to as ‘this’ 
section.” People v. National Box 
Co: 93: NB). 718, 779, 248 Ill. 141. 


“That” contrasted see That ante § 
2 note 52 [b]. 


63. People v. National Box Co., 93 
N.E. 778, 779, 248 Ill. 141. 


64. Bryson v. Russell, 
720, 723. 


65. State v. Anderson, 232 P. 238, 
239, 117 Kan. 540; People v. Tiphaine, 
3 Park.Cr. (N.Y.) 241, 244, 13 How. 
Pr. 74; Frix v. State, 256 S.W. 449, 
450, 148 Tenn. 478; Wright v. Cun- 
ningham, 91 S.W. 293, 294, 115 Tenn. 
445; Henry v. McKay, 3 P.(2d) 145, 
151, 164 Wash. 526; State v. But- 
tignoni, 203 P. 76, 77, 118 Wash. 110. 


66. Floding v. Floding, 73 S.B. 729, 
731, 13% Ga. 531. 


67. People v. National Box Co., 93 
N.E. 778, 779, 248 Ill. 141. 


[a]. Held to refer to section next 
preceding and one before that, in con- 
struing Revenue Act (Hurd Rev. St. 
[1909] c¢ 120) §§ 276-278. Peo. v. Na- 
La kg Co., 93 N.E. 778, 779, 248 
BR : 


68. City of Denver v. Dunning, 81 
P. 259, 260, 33 Colo. 487, 3 Ann.Cas. 
674 (of city charter); In re Ward, 137 
N.Y.S. 659, 660, 78 Misc. 15 (of Elec- 
tion Law). 


69. Gautier Properties v. Biscayne 
hay Co., 129 So. 848, 850, 100 Fla. 
403. 


70. Moore y. Lackey Mining Co., 
284 S.W. 415, 418, 215 Ky. 71, 48 A. 
L.R. 1402. 


71. Browne v. City of New York, 
211 N.Y.S. 306, 320, 213 App.Div. 206. 


72. Harrison v. Reed, 197 P. 159, 
81 Okl. 149, 151. 


73. Covey v. Town of Waynoka, 
284 P. 293, 294, 140 Okl. 154; Rourke 
v. Bevis, 376 P, 482, 483, 136 Okl. 6 
Petty v. Foster, 252 P. 836, 837, 123 
Ok]. 152; Harrison: v. Reed, 197 iE 
15905231 Okl. 149, 152. 


[a] As meaning day of order.— 
“When the court made the order on 
[a certain day] and said ‘that 


14 Q.B.D. 


article,”®s “this cause,’®? “this coal,”’7 “this con- 
this’ court, , 
day,”** “this day sold,”7> “this defendant,’’7® “this 
even,”** “this night,”7® “this order,”?® “this 
ual quit rent,’’®° “this stream,”®! “this title,”*? “this 
Union,”®* and “this year.’”’4 


‘this date,”?*? “this 


perpet- 


the plaintiff have and he is hereby 
given ninety days from and after this 
date to prepare and serve case . 

the words ‘this date’ as therein used, 
mean the day on which the order was 


made.” Harrison v. Reed, 197 P. 159, 
81 Okl. 149, 152 [quot Petty v. Foster, 
252 PP. 836, 837%; 122 Okl, 152 (both 


cases cit and foll Rourke v. Bevis, 
276 P. 482, 483, 186 Okl. 76 [cit Covey 
v. Town of Waynoka, 284 P. 293, 294, 
140 Okl. 154])]. 


74 Harrison v. Reed, 197 P. 159, 
81 Okl. 149, 152; Renshaw v. Tulla- 
homa First Nat. Bank, (Tenn.Ch.App.) 
63 S.W. 184, 205; Goldshede v. Swan, 
1 Exch. 154,160, 154 Reprint 65; Tan- 
ner v. Moore, 15 L.J.Q@.B. 391, 393. 


[a] Phrase defined.—‘‘The words 
‘this day’ may mean at a future peri- 
od of this day, or at this time; they 
are frequently used by many persons 
to mean ‘now.’” Harrison v. Reed, 
197 P. 159, 81 Okl. 149, 152 [quot Gold- 
shede v. Swan, 1 Exch. 154, 157, 154 
Reprint 65; Tanner v. Moore, 15 L.J. 
Q2Bi 391, 3931. 


75. Yick Sung v. Herman, 
1089, 1091, 2 Cal.App. 633, 634. 


[a] As indicating present sale.— 
“The words ‘this day sold’ indicate a 
present sale.” Yick Sung v. Herman, 
83 P. 1089-1091, 2 Cal.App. 633, 634. 


76. State ex rel. Dick & Bros. 
Quincy Brewery Co. v. E’lison, 229 S. 
W. 1059, 1064, 287 Mo. 139 (as includ- 
ing also codefendant). 


77. Harrison vy. Reed, 197 P. 159, 
81 Ok]. 149, 151. 


78. Harrison v. Reed, supra. 
79. Harrison v. Reed, supra. 


s0. Cape Colony Public Works 
Com’r v. Logan, [1903] A.C. 355, 359. 


81. Peo. v. Worden, 79 N.E. 1013, 
1015, 187 N.Y. 322 (held indefinite 
alone to identify stream). 


e2. State v. Kuhlman, 220 
118, 119, 206 Iowa 622. 


83. Coyle v. Smith, 31 S.Ct. 688, 
690, 221 U.S. 559, 567, 55 L.Ed. 853. 


[a] In VU. S. Constitution.—In con- 
struing U. S. Const. art 4 § 3, provid- 
ing for admission of new states, the 
court said: “The power is to admit 
‘new states into this Union.’ ‘This 
Union’ was and is a union of states 
equal in power, dignity, and author- 
ity, each competent to exert that 
residuum of sovereignty which is not 
delegated to the United States by the 
Constitution itself.” Coyle v. Smith, 
31 S.Ct.688, 690, 221 U.S. 559, 567, 55 
L.Ed. 853. 


84. Embrey vy. Hargadine-McKit- 
trick Dry Goods Co., 91 S.W. 170, 115 
Mo.App. 130, 134; Clark v. Lancaster 
County, 96 N.W. 593, 69 Neb. 717, 733. 


[a] As meaning “calendar year.” 

—"Ordinarily, when we use the term 
‘this year,’ +» Wwe mean. . 
the calendar year in which the event 
under discussion took place.” Clark 
y. Lancaster County, 96 N.W. 593, 599, 
69 Neb. 717, 738 (but holding it was 
not so used in the statute uncer con- 
sideration). 


Soqekn 
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926 
[§ 4] B. These. 
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tioned.®* : 
Phrases: 


and “these railroad men.’’9? 


THOROUGH.®? Complete; perfect.®* 

In mining parlance, the 
term is said to mean a complete perfect search which 
would absolutely demonstrate whether the land. con- 
tained ore, and if so the exact boundaries and char- 


Thorough exploration.®+ 


[b] As not meaning calendar year 
to which reference was made.—Em- 
brey v. Hargadine-McKittrick Dry 
Goods Co., 91 S.W. 170, 115 Mo.App. 
130, 134 (in contract of employment) ; 
Clark v. Lancaster County, 96 N.W. 
593, 69 Neb. 717, 733 (within statute 
limiting county board’s power to con- 
tract for bridge building). 


[c] Phrase held used naturally and 
not technically.—Where a contract of 
employment terminated on the 15th 
day of December, and on the 23d day 
of that month the employee, in con- 
versation with his employer, referred 
to the previous contract and request- 
ed to be employed for “this year,” 
the court, in holding his proposal 
should not be interpreted as a pro- 
posal for employment from the 23d 
to the close of the year, said: “He 
spoke naturally instead of technical- 
ly; but the unmistakable inference 
is that he wanted to be hired for an- 
other year, running either from the 
expiration of the first contract on De- 
cember 15th, or from the date of the 
conversation.’”” Embrey v. Hargadine- 
McKittrick Dry Goods Co., 91 S.W. 
170, 171, 115 Mo.App. 130, 134. 


85. “This” supra §§ 1-3. 


86. Worcester D. [quot Illinois 
Central R. Co. v. Beebe, 69 I1l.App. 
363, 386 (aff 50 N.E. 1019, 174 Ill. 13, 
66 Am.S.R. 258, 43 L.R.A. 210)]; Rus- 
sell v. Kennedy, 66 Pa. 248, 251. 


[a] Strict grammatical sense not 
always adopted.—(1) “The strict 
grammatical sense of the demonstra- 
tive pronoun ‘these’ calls for the last 
named or nearest.’”’ Russell v. Ken- 
nedy, 66 Pa. 248, 251. (2) “‘ ‘These,’ 
however, is here qualified by ‘other’ 
which seems naturally to make the 
clause relate to ‘others’ than those 
just mentioned.” Russell v. Kennedy, 


supra. 
{b] “Opposed to ‘those.’ ”»—Wor- 
eester D. [quot Illinois Central R. 


Co. v. Beebe, 69 Ill.App. 363, 386 (aff 
50 N.E. 1019, 174 Ill. 18, 66 Am.S.R. 
253, 48 L.R.A. 210)]. 


“Those” contrasted see That ante 
§ 3 note 54 [a]. 


87. McWilliams v. McNamara, 
A. 1048, 81 Conn. 310, 319. 


88. Wilhoit v. Wilhoit, 296 P. 340, 
341, 132 Kan. 676. 


eee Russell v. Kennedy, 66 Pa. 248, 


[a] Held to refer to first-men- 
tioned.—Construing the phrase in a 
will, while the strict grammatical 
sense of ‘these’ calls for the last- 
mentioned, the court said: ‘ ‘These,’ 
however, is here qualified by ‘other’ 
which seems naturally to make the 
clause relate to ‘others’ than those 
just mentioned. . . . It seems most 
reasonable to conclude that .. . 
he means the two first-mentioned.” 
Russell v. Kennedy, 66 Pa, 248, 251. 


90. Freeman vy. Boston, 5 Metce. 
(Mass.) 56, 59. 


70 


For later cases, developments and changes in the law see Annotations, same title and section number. 


“These,” the plural of “this,’’®® 
relate to the persons or things nearest or last men- 


“These conveyed premises, 
heirs,’’®’ “these other two lots,”®® “these outrages,”?° 
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THIS—THOROUGHFARE 


tion,”*%: 


87 these 


acter of the deposit.°® 
Another phrase: 


THOROUGHBRED. As applied to 
whose ancestry on both sides is perfect in blood and 


“<Thorough’ system of educa- 


cattle, one 


duly recorded in the American Herd Book;®" and it 


[a] Limited to past acts.—Past 
acts held referred to by an advertise- 
ment which, having recited several 
incendiary acts then recently commit- 
ted, offered a reward -for information 
leading to the detection of any per- 
petrator of “these outrages’; and 
hence there was no reward for detec- 
tion of crimes afterward committed. 
Beers & v. Boston, 5 Mete. (Mass.) 
56, 59. 

91. Illinois Cent. R. Co. v. Beebe, 
69 Ill.App. 363, 386. 


92. See also Thoroughly post. 

93. Webster New Int. D. 

“Complete” 12 C.J. p 239. 

“Perfect” 48 C.J. p 810. 

94. “Exploration” 25 C.J. p 178. 

95. De Grasse v. Verona Mining 
Co., 152 N.W. 242, 246, 185 Mich. 514. 
See also Mines and Minerals §§ 624— 
631 (obligation to develop or work 
leased mine) §§ 680-692 (obligation 


to explore and develop property un- 
der oil or gas lease). 


96. McNair v. School Dist. No. 1 
of Cascade County, 288 P. 188, 190, 
87 Mont, 423. 


“Education” 19 C.J. p 1014. 
97. Hamilton v. Wabash, ete., R. 
Co., 21 Mo.App. 152, 158. 


98 Burnett v. Hensley, 
678, 118 Iowa 575, 578. 


[a] Warranty not implied.—Inter- 
preting the meaning of the word, 
when used in the sale of certain 
mares, the court said: “No warranty 
will be implied from the statement 
that the animals were ‘thoroughbred.’ 
This was simply a descriptive term.” 
Burnett v. Hensley, 92 N.W. 678. 118 
Towa 575, 578. See also Sales § 738. 

“Warranty” see Sales § 667. 

99. Related terms: 

“Alley” 2 C.J. p 1150. 

“Avenue” 6 C.J. p 872. 

“Boulevard” 9 C.J. p 148. 

Bridge see Bridges §§ 1, 2. 

“Cul de sac” 17 C.J. p 391. 
Highway see Highways § 1. 
rPank 4 4 GiGi Dead ce 

Parkway 46 C.J. p 1875. 

Pent road see Pent Roads § 1. 
Private road see Private Roads § 1. 
Private way see Private § 33. 
Public way see Public § 95. 
Stream 60 C. J. p 136. 

eacey see Municipal Corporations § 


92 N.W. 


Turnpike or toll road see Turnpikes 
and Toll Roads. 


1. Simmons v. State, 232 S.w. 
599, 149 Ark. 348. sy 


fa] “Highway” synonymous,— 
Simmons v. State, 282 S.W. 597, 599, 


is said to be simply a descriptive term and not one 
implying a warranty.°® 
THOROUGHFARE.®?® 


from one street or opening to another;? a passage 
through;* a public way;° a street® or way‘ open 


A highway;! a passage? 


149 Ark. 348. 
“Highway” see Highways § 1. 
2. “Passage” 47 C.J. p 1373. 


3. Webster D. [quot Wiggins v. 
Tallmadge, 11 Barb. (N.Y.) 457, 462 
(appeal dism 7 How.Pr. 404)]. 


4. Webster D. [quot Mankato v. 
Warren, 20 Minn. 144, 150 (also quot 
Worcester D.); Wiggins v. Tallmadge, 
11 Barb. (N.Y.) 457, 462 (appeal dism 
7 How.Pr. 404)]. See Cemetery Assoc. 
v. Meninger, 14 Kan. 312, 315. 


[a] “Cul de sac” compared and 
contrasted.—(1) “A ‘cul de sac’ may 
be a good highway, in this state, if 
laid out by the proper authorities.” 
Wiggins v. Tallmadge, 11 Barb. (N. 
Y.) 457, 462 [appeal dism 7 How.Pr. 
404]. (2) “Finding that the tract 
in dispute ‘was used and occupied as 
a street by the public and adjoining 
property holders’ - held not in- 
consistent with the finding that it 
was a part of no thoroughfare over 
which travel passed, it having no out- 
let on the left, being a sort of ‘cul 
de sac,’ etc.””’ Mankato v. Warren, 20 
Minn. 144, 150. (3) In determining 
the character of a road leading to a 
cemetery, the court said: “This road. 
has not for years had an outlet to the 
north and has therefore not been in 
the ordinary sense of the term, a 
thoroughfare.” Cemetery Assoc. v. 
Meninger, 14 Kan. 312, 315. See also 
Cul de sac 17 C.J. p 391 note 74 [a]; 
Highways § 5 text and notes 10, 11. 


“Cul de sac” 17 C.J. p 391. 


5.. See In re Wallace, Barnes and 
Matthews Aves. in City of New York, 
118 N.E. 506, 222 N.Y. 139, 147. 


[a] “Can apply only to public 
ways.”—In re Wallace, Barnes, and 
Matthews Aves. in City of New York, 
118 N.E. 506, 222 N.Y. 139, 147. 


[b] “Sign with the words ‘No 
thoroughfare’ is used to warn tres- 
passers on private property.” In re 
Wallace, Barnes and Matthews Aves. 
in City of New York, 118 N.E. 506, 222 
N.YA13:9, 147. 


“Public way” see Public § 95. 
6. Simmons v. State, 232 S.W.-597, 


599, 149 Ark. 348. See case infra 
note 7, 
[a] “Street” synonymous.—In con- 


struing a statute, Crawford & M. Dig. 
§ 2626, making it an offense to appear 
upon any public highway, street, or 
thoroughfare in a drunken or intoxi- 
cated condition, the court said: “The 
terms ‘highway,’ ‘street,’ and ‘thor- 
oughfare’ are used in the statute 
synonymously.” Simmons y. State, 
232 S.W. 597, 599, 149 Ark. 348. f 


“Street”? see Municipal Corporati 
§ 3597. * tae 


7. Webster D.; Worcester 
[both quot Mankato v. Warren, 20 
Minn. 144, 150]. See Cemetery Assoc. 
v. Meninger, 14 Kan. 312, 315. 
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at both ends and free from any obstruction; and 
while the word generally applies to ways on land,® 
it has also been applied to narrow, tortuous, tidal 


streams.° 


Phrase: 
or thoroughfare.’’° 


THOROUGHLY.*1 
qualifiedly; fully; completely.?? 


Phrases: 


plore the land ‘thoroughly.’ ’’2¢ 
THOS.17... 5. 
THOSE.'!§ 


THOUGH. Although; even if;?° granting, ad- 


8. See cases supra notes 1-7. 


9. Freeman v. Sea View Hotel Co., 
40 A. 218, 220, 57 N.J.Eq. 68. 


[a] Describing location of Atlan- 
tic City.—‘“That city is situate on a 
sandy island on the coast of New 
Jersey, separated from the mainland 
by a salt marsh - which is 
traversed by a narrow, tortuous, tidal 
stream called a ‘thoroughfare’.” Free- 
man v. Sea View Hotel Co., 40 A. 218, 
220, 59 N.J.Eq. 68. 


“Stream” 60 C.J. p 136. 
“Tidal” post. 


10. Simmons v. State, 
597, 598, 149 Ark. 348. 


11. See also Thorough ante, 
12. Century D. 
“Completely” 12 C.J. p 243. 
“Pully”. 27.C.J. p 925. 


13. Paris Dry Goods Co. v. Spring 
Valley Water Co., 101 P. 678, 679, 10 
Cal.App. 212, 216. 


[a] As used in lease giving the 
lessor or lessee the right to terminate 
the lease “if the building shall, be 
thoroughly destroyed,’’ the phrase 
held to mean a condition of the build- 
ing that would admit of no adjust- 
ment of the monthly rental, or occu- 
pation or use of any portion of the 
building. Paris Dry Goods Co. v. 
Svring Valley Water Co., 101 P. 678, 
10 Cal.App. 212, 216: 


14. Tenney v. How, 
(Mass.) 335, 338. 


[a] As used in statute providing 
a remedy for persons injured, by a 
variance in weight of sole leather 
from the inspector’s marks thereon, 
the phrase was held to mean “suita- 
bly and sufficiently dried,—put into a 
state and condition fit and proper for 


232 S.W. 


24 


sale and use.” Tenney v. How, 24 
Pick. (Mass.) 335, 338. 
15. Bradwell v. Pittsburgh, 


etc., 
R. Co., 20 A. 1046, 139 Pa. 404, 413. 


[a] In instraction that the jury 
must “be thoroughly satisfied that the 
accident did not occur in consequence 
of the carelessness of the plaintiff,” 
the phrase was construed as leading 
the jury to understand that they must 
not only believe that the weight of 
the evidence on the subject of con- 
tributory negligence was in plaintiff’s 
favor, but that their belief must be so 
strong as to exclude every reasonable 
doubt that plaintiff’s carelessness did 
not contribute to his injury. Brad- 
well v. Pittsburgh, etc., R. Co., 20 A. 
1046, 139 Pa. 404, 413. 


16. De Grasse v. Verona Mining 
Co., 152 N.W. 242, 246, 185 Mich. 514. 


17. See Names § 10 note 94 [a] 


“Upon any public highway, street, park 
In a thorough manner; un- 


: “Thoroughly destroyed,”!? “thoroughly 
dried,”1* “thoroughly satisfied,”!5 and “would ex- 


Pick.. 
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mitting, or supposing that;21 if.22 


“Though impeached,”?* and “though 
sought to be impeached.’’?4 


THOUGHT.”® A term which, it is said, may mean 
no more than a mere conceit or fancy.?® 


THOUGHTLESSLY.?7 
siderate or careless manner;?8 without due atten- 


In a thoughtless, incon- 


tion and care;?® without thought.?° 


Phrase: 


“Walk thoughtlessly upon the track.’”3? 


THOUSAND.*? 
indefinitely, great in number;3% 


Ten times one hundred; hence. 
and it has been 


held, that the term may be shown by custom to mean 
one hundred dozen;?4 or twelve hundred.?5 


THREAD.?® 
(18). 
18. See That ante. 
19. Webster New Int. D. 


“Although” 2 C.J. p 1295. 

20. Webster New Int. D. 

“Even if” 21 C.J. p 1259. 

21. Webster New Int. D. 

22. Sigal v. Wise, (Conn.) 158 A. 
891, 894. 


[a] “If” in sense of “though.’’— 
In construing statute [Gen. St. (1930) 
§ 5023], governing rights and liabili- 
ties of lessors and lessees where 
premises are destroyed and “‘if’’ tene- 
ment shall again become fit for oc- 


cupancy, the court said: “Obviously 
the word ‘if’ is used in the sense of 
‘though.’’”’ Sigal v. Wise, (Conn.) 158 
A. 891, 894. 


23. Lacy v.)State, 143 SE. 612, 


6138, 38 Ga.App. 257. 


[a] “Though sought to be im- 
peached” equivalent.—Lacy v. State, 
143 S.E. 612, 6138, 38 Ga.App. 257. 


24. Lacy v. State, supra. 

“Thouch impeached” equivalent see 
supra note 23. 

25. See also Thoughtlessly post. 

As verb see Think ante. 


26. Sloss-Sheffield Steel, etc., Co. 
ve eet, 62. So. 958, 955, 169° Ala. 
By s 


[a] “Belief” distinguished.—Sloss- 
Sheffield Steel & Iron Co. v. O’Neal, 52 
So. 958, 955, 169 Ala. 88, 89. 

“Belief” 7 C.J. p 1034. 


27. See also Carelessly 9 C.J. p 
1291; Negligently 45 C.J. p 1373; 
Rashly 52 C.J. p 1189; Recklessly 53 
Cid. Pp) odds 


28. Century D. 
“Careless” 9 C.J. p 1291. 


29. Wheeler v. Oregon R. & Nav. 
Co., 102 P. 347, 355, 16 Idaho 375. 


“Attention” 6 C.J. p 551. 

“Care” 9 C.J. p 1286. 

“Due” 19 C.J. p 818. 

“Due care” 9 C.J. p 1288 text and 
notes 88-95. 

30. Century D. 

“Thought” ante. 


$1. Wheeler v. Oregon R. & Nav. 
Co., 102 P. 347, 354, 16 Idaho 375 [cit 
Chicago, etc., R. Co. v. Houston, 95 
U.S. 697, 702, 24 L.Hd. 542 (where 
phrase was: “walked thoughtlessly, 
ete.”)]. 

[a] As oonstituting culpable neg- 
ligence.—In construing the phrase, as 


A very familiar word,?? which we 


used in the rule that a person ap- 
proaching a crossing is required to 
stop, look, and listen, the court said: 
‘walks thoughtlessly upon the 
track,’ means to take such step with- 
out due attention and care.” Wheeler 
v. Oregon R. & Navy. Co., 102 P. 347, 
355, 16 Idaho 3875. To same effect 
Chicago, ete. R. Co. v. Houston, 95 
U.S. 697, 702, 24 L.Ed. 542. 


32. See also Customs and Usages 
§ 66; One thousand 46 C.J. p 1103 
text and note 42 


33. Webster New Int. D. 
“Wundred” 30 C.J. p 476. 
“Ten” ante. 


384 Union Water Power Co. v. 
Lewiston, 65 A. 67, 101 Me. 564, 574 
[cit Smith v. Wilson, 3 B.&Ad. 728, 
732, 23 H.C.L. 319, 110 Reprint 266]. 


[a] Construed in covenant in lease 
of rabbit-warren.—In construing a 
lease covenant whereby lessor agreed 
to pay lessee a stated sum per thou- 
sand for all rabbits and conies left 
in the warren at the expiration of the 
term, the court said: ‘“‘Here the ordi- 
nary meaning of the word thousand, 
as applied to rabbits, in the place 
where the contract was made, was 
one hundred dozen.” Smith v. Wilson, 
3 B.&Ad. 728, 732, 23 E.C.L. 319, 110 
Reprint 266 [cit Union Water Power 
ee Lewiston, 65 A. 67, 101 Me. 564, 


“Dozen” 19 C.J. p 597. 


35. Lawson Custom & U. 3868 
[quot .McCulsky v. Klosterman, 25 P. 
366, 20 Or. 108, 118, 10 L.R.A. 785]; 
Coquard v. Kansas City Bank, 12 Mo, 
App. 261, 266. 


[a] Ambiguity not necessary to so 
interpret it.—m‘‘What words are more 
plain and unambiguous on their face 
than such words as a_ thousand 
. . «. 2? Yet we shall see a thou- 
sand has been held to mean twelve 
hundred.” Lawson Custom & U. p 
368 [quot McCulsky v. Klosterman, 
25. -P. 366, °20 Or. 108; 118,.10) LRA; 
785]. 


36. See also Filament 25 C.J. p 
1122; Filum 25 C.J. p 1129; Strand 60 
C.J. p 132; Throw post. 


Used in Tariff Acts see Customs 
Duties § 38 note 27, § 39 note 41 [a] 
(1), (8), § 41 note 81 [a]. 


37. Luckemeyer v. Magone, 38 F. 
80.905 batted, S-Ct.7651 139 7 U. Soea 2. 
35 L.Ed. 298]. 


[a] Im instructing jury the court 
said: ‘That with which you are here 
concerned is the word ‘thread.’ It is 
a word which perhaps each of you 
uses more than once each day of his 
life.’ Luckemeyer v. Magone, 38 F. 
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understand ordinarily to mean a twisted filament*® 
of a fibrous?® substance,*° as cotton,*! flax,*? silk,** 
or wool,** spun out to considerable length ; aie and 
whose most comprehensive definition,*® is a filament,*? 
a small line or twist of any fibrous or filamentous 
substance, as flax, silk, cotton, or wool, particulariy 
such as is used for weaving or for sewing,*® a small 
string,*® although, in a specific sense, if may be 
used as referring to a compound cord consisting of 
two or more’ yarns firmly united together by twist- 
A secondary meaning®! is said to be a fine 
filament or thread-like body of any kind;°? a very 
slender line applied on a surface;** and still more 
specifically “a thin strip of gilded paper often used 
in Oriental brocaded stuffs” is so called.** 


ing.5° 


In mining, a thin seam, vein, or fissure filled with 


30, 33 [aff 11 S.Ct. 651, 139 U.S. 612, 
35 L.Ed. 298]. 


38. “Filament” 25 C.J. p 1122. 
“Fibrous” 25 C.J. p 1086. 
“Substance” 60 C.J. p 976. 
“Cotton” 15 C.J. p 349. 
“Flax” 26 C.J. p 741. 
“Silk” 58 C.J. p 732. 
“Weol”? [40 Cye 2799]. 


45. Century D. [quot Haskell Go'f 
Ball Co. v. Perfect Golf Ball Co., 143 
F. 128, 130]. See Maclea Co. v. og S., 
167 F. 688, 689. 


[a] 
to cotton cloth in which other than 
the ordinary warp.and filling threads 
have been introduced in the process 
of weaving to form figures, the term 
“threads” held to include the remnants 
of threads so introduced, which have 
been clipped off where they appear 
at intervals on the back of the fabric. 
Maclea Co. v. U. S., 167 F. 688, 689. 


46. Luckemeyer v. Magone, 38 F. 
20S eo) bath DLIS:-Ct. 651,139 U.S. 612, 
35 L.Ed. 298]. 


47. Worcester D. [quot Lucke- 
meyer v. Magone, 38 F. 30, 33 (aff 
pe 651, 139; US, 612, 35 L.Ed. 

alls 


“Filament” 25 C.J. p 1122. 


48. Worcester D. [quot Luckemey- 
er v. Magone, 38 F. 30, 33 (aff 11 S.Ct. 
651, 139 U.S. 612, 35 L.Hd. 298)]. 


49. Worcester D. [quot Luckemey- 
er v. Magone, 38 F. 30, 33 (aff 11 S.Ct. 
651, 139 U.S. 612, 35 L.Ed. 298)]. 


“String” 60 C.J. p 664. 


50. Century D. [quot Haskell Golf 
Ball Co. v. Perfect Golf Ball Co., 143 
B28. F300. 


“Compound” 12 C.J. p 301. 


ee 13 C.J. p 1235 text and note 
A: 


51. Haskell Golf Ball Co. v. Per- 
fect Golf Ball Co., 143 F. 128, 130. 


52. Century D. [quot Haskell Golf 
Ball Co. v. Perfect Golf Ball Co., 143 
I. 128, 130]. 


53. Century D. [quot Haskell Golf 
Bail Co. v. Perfect Golf Ball Co., 143 
F. 128, 130]. 


54 Haskell Golf Ball Co. v. Per- 
fect Golf Ball Co., supra [quot Cen- 
tury D. (giving this as definition of 
“Gold thread’) J. 


55. Century D. [quot Haskell Golf 
Ball Co. v. Perfect Golf Ball Co., 143 


As used in Tariff Act relating | ‘ 


THREAD—THREATEN 


ore.55 


F. 128, 130]. 
erals §§ 43-5 


“Fissure” 26 C.J. p 645. 
and Minerals §§ 37, 


“Seam” see Mines and Minerals § 
rh 


“Zoin” see Mines and Minerals §§ 
43-49. 


56. Haskell Golf Ball Co. v. Per- 
fect Golf Ball Co., 143 F. 128, 130. 


57. See Customs Duties § 38 note 
PY Ge 

58. Century D. [quot Haskell Golf 
Ball Co. v. Perfect Golf Ball Co., 143 
FB, 128,.130]. 


[ 59. See Boundaries § 76 note 45 
a]. 


60. Haskell Golf Ball Co. v. Per- 
fect Golf Ball Co., 143 EF. 128, 130. 


61. Century D. [quot Haskell Golf 
Ball Co. v. Perfect Golf Ball Co., 143 
F. 128, 130]. 


62. See Boundaries § 76. 


63. See Customs Duties § 41 note 
81 [a]. 


64 Arthur v. Lahey, 96 U.S. 112, 
114, 24 L.Ed. 766. See also Customs 
Duties § 39 note 41 [a] (1), (8). 


[a] Mode of manufacture deter- 
mines character.—‘‘Whether an arti- 
cle is thread lace, it was shown, de- 
pended upon the mode of manufac- 
ture,—as upon a cushion, from thread 
wound on bobbins, moved by hand; 
and it was equally thread lace 
whether made of cotton or silk, and 
whether white or black.” Arthur v. 
Lahey, 96 U.S. 112, 114, 24 L.Ed. 766. 


65. See Boundaries § 76 (as pri- 
vate boundary); Navigable Waters § 
266 (conveyance of land to thread of 
stream); States §§ 25, 26 (as state 
boundary); Waters [40 Cye 620, 621 
(as determinative of rights of ripa- 
rian owners)]. See also Filum 25 C. 
J. p 1129 text and notes 88, 39; ‘“Medi- 
um filum aque” 40 C.J. p 628 note 97 
[a]; Thalweg anie. 


“Channel” and “current” distin- 
enienes see Boundaries § 76 text and 
note ' 


66. See also Threats and Unlaw- 
ful Communications post. 


67. Yarberry v. Commonwealth, 
272 S.W. 24, 209 Ky. 15, 18. 


[a] Not sufficiently specific in in- 
dictment.—In holding faulty an in- 
dictment charging that accused false- 
ly swore that he did not “abuse” or 
“threaten” another, the court said: 


See also Mines and Min- 
i 


See Mines 


said: 


Phrases: “Rubber thread,”®* “thread and yarn,”®? 
“thread of corn silk,”®® “thread of lake,”5® “thread 
of leather,”*®° “thread of spun glass, 61 “thread of 
stream, 62 and “yarn and thread [of silk]”;%* also 
[adjectively] “thread lace.’’64 


THREAD OF STREAM.®> 


THREATEN.®® 
meaning's,®*? among them: 
alarm, as with the promise of something evil or 
disagreeable ;°® to charge’® or enjoin’! with menace 
or with implied rebuke;‘? to coerce;** to express an 
intention to;74 to inspire with apprehension;7® to 
menace;*® to say that one will do a thing;*? to ut- 
ter threats against;78 to warn;7® and it has also 


It is said that the verb has many 
To alarm®® or attempt to 


“The charge that appellant falsely 
swore that he did not abuse or threat- 
en Akin is too broad and generai in 
its terms. The verb ‘abuse’ has many 
meanings. . . The same is true 
of the word ‘threaten’. : . .The 
indictment, instead of using the 
words ‘abuse’ or ‘threaten,’ should be 
more specific and set out the language 
constituting the abuse or conveying 
the threat.” Yarberry v. Common- 
wealth, 272 S.W. 24, 26, 209 Ky. 15, 
ESS 19% 


68s. “Alarm” 2 C.J. p 1026. 


69. Yarberry v. . Commonwealth, 
272 S.W. -24, 209 Ky.. 15, 19. 


70. “Charge” 11 C.J. p 290. 


71. “Enjoin” 20 C.J. p 1263. 


72. Webster D. [quot People v. 
robes 149 N.Y.S. 54, 60, 86 Misc. 


73. State v. Daniels, 136 N.W. 584, 
586, 118 Minn. 155. 


[a] “Coerce” eqnivalent.—State v. 
Daniels, 136 N.W. 584, 586, 118 Minn. 
155 (defining ‘‘coerce” or “threaten” 
in the same terms). 


“Coerce” 11 C.J. p 945. 
ne Rex v. Wyatt, 38 T.L.R. 118, 


{a} “Express an intention to” 
equivalent.—In a prosecution for ex- 
tortion under Larceny Act [1916] (6 & 
7 Geo. V. c 50) § 31 (2), the court 
“The, word ‘threaten’ in this 
section is equivalent to ‘expresses an 
intention to.’” Rex v. Wyatt, 38 T.L. 
Reiley tO) 


75. Yarberry  v. Sa Nn” 
272 S.W. 24, 209 Ky. 15, 18 


“Apprehension” 4 C.J. p 1410. 


76. Yarberry v. Commonwealth, 
272 S.W. 24, 209 Ky. 15, 18. 


“Wlenace” 40 C.J. p 631. 


eae Rex v. Wyatt, 38 T.L.R. 118, 
[a] Construing extortion statute, 


the court said: “The word ‘threaten’ 
in this section [Larceny Act (1916) (6 
& 7 Geo. V. c 50) § 31 (2)], is equiva- 
lent to . ‘says that he will’ 
[do a certain thing].” Rex v. Wyatt, 
38 T.L.R. 118, 120. 


78. Yarberry v. eS ee 
272 S.W. 24, 209 Ky. 15, 


“Threats” see Threats and Unlaw- 
ful Communications post. 


79. Yarberry v. ee ae 
272 S.W. 24, 209 Ky. 15, 19. = 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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‘ _ been said to mean the use of some impelling force 
- against the will or desire of the one threatened.®° 


Phrases: “ ‘Abuse’ or ‘threaten,’ 81 “coerce or 
threaten,”®? “threaten me with an axe,”’8* and 
“threaten me with a pitchfork.”84 

THREATENING. [§ 1] A. In General. A term 
_ which, it is said, supposes some danger in prospect, 
but more remote,®* or contingent.*® 


[§ 2] B. As Adjective.’? 


ing evil;®® portending something.®° 


Phrases: 
havior,”®1 
indications 
peril.” 94 


[§ 3] C. As Noun. The act of menacing.®® 
THREATENED INJURY.°* 
THREATENING LETTERS.®* 


“Threatening, abusive, or insulting be- 
“threatening character,”®? “threatening 
for the future,”®* and “threatening 


Indicating or contain- 


80. State v. Daniels, 1386 N.W. 584, 
586, 118 Minn. 155. 


81. Yarberry v. Commonwealth, 
272 S.W. 24, 209 Ky. 15, 18. 


82. State v. Daniels, 186 N.W. 584, 
586, 118 Minn. 155. 


83. Rex v. Tally, 8 Alta.L. 453, 23 
Can.Cr.Cas. 449, 451. 21 Dom.L.R. 651, 
~ 80 West.L.R. 396, 7 West.Wkly. 1178. 


{a] Held sufficient to charge com- 
mon assault.—Rex v. Tally, 8 Alta.L. 
453, 23 Can.Cr.Cas. 449, 451, 21 Dom. 
L.R. 651. 30 West.L.R. 396, 7 West. 
Wkly. 1178. 


84. Rex v. Tally, 8 Alta.L. 453, 23 
Can.Cr.Cas. 449, 451, 21 Dom.L.R. 651, 
30 West.L.R. 396, 7 West.Wkly. 1178. 


[a] Held sufficient to charge com- 
mon assault.—Rex v. Tallv, 8 Alta.L. 
453, 23 Can.Cr.Cas. 449, 451, 21 Dom. 
L.R. 651. 30 West.L.R. 396, 7 West. 
Wkly. 1178. 


85. Webster D. [cit Eckhardt v. 
Buffalo, 46 N.Y.S. 204, 211, 19 App. 
Div. 1, 12 (aff 50 N.F. 1116, 156 N.Y. 
658)]. See State v. Gateway Mortua- 
ries, 287 P. 156. 160. 87 Mont. 225 
[quot New Standard D.]. 


oN . a ee aoe Pe a? a > aN 


: 
4 
b- 
% 
: 
— 
— 


ing a threat or menace;** indicating some impend- 


[a] “Imminent” compared.—New 
Standard D. [quot State v. Gateway 
Mortuaries, 287 P. 156, 160, 87 Mont. 
225]; Eckhardt v. Buffalo, 46 N.Y.S. 
204, 211, 19 App.Div. 1, 12. 


[b] “Impending” compared.—New 
Standard D. faquot State v. Gateway 
Mortuaries, 287 P. 156. 160, 87 Mont. 
225]; Eckhardt v. Buffalo, 46 N.Y.S. 
204, 211, 19 App.Div. 1, 12. 


“Tmminent” 31 C.J. p 251. 
“Impending” 31 C.J. p 254. 
“Remote” 54 C.J. p 109. 


86. New Standard D. [auot State 
v. Gateway Mortuaries, 287 P. 156, 
160, 87 Mont. 225]. 


“Contingent” 13 C.J. p 114. 


87. Threatening character of mail 
matter see Post Office § 95 (as de- 
termining mailability), §§ 215-218 (as 
element of offense against postal 
laws). 


8s. Century D. [quot Peonle v. Sin- 
clair, 149 N.Y.S. 54, 59, 86 Misc. 426]. 


fal. “Abusive” compared.—People 
v. Sinclair, 149 N.Y.S. 54, 59, 86 Misc. 


426. “Abusive” 1 C.J. p 373. 


[b] “Insulting” compared.—People 
v. Sinclair, 149 N.Y.S. 54, 59, 86 Misc. 
426.. “Insulting” 32 C.J. p 949. 


89.. Century D. [quot Peonle v. Sin- 
clair, 149 N.Y.S. 54, 59, 86 Misc. 426]. 


90. Standard D. [quot People v. 
Pe seat 149 N.Y.S. 54, 59, 86 Misc. 


91. Peonvle v. Sinclair, 149 N.Y.S. 
54, 56, 59, 86 Misc. 426. 


92. U. S. v. Simmons, 61 F. 
See also Post Office §§ 215-218. 


93. Eckhardt v. Buffalo. 46 N.Y.S. 
204, 211. 19 Avp.Div. 1, 12 faff 50 N.E. 
ae 156 N.Y. 658, and cit Webster 


640. 


94 New Standard D. fonot State 
v. Gateway Mortuaries, 287 P. 156, 
160, 87 Mont. 225]. 


95. Webster D. [quot People v. 
Sinclair, 149 N.Y.S. 54, 60, 86 Misc. 
426]. 


96. See Injunctions §§ 21-24. 


97. See Threats and Unlawfu! 
Communications §§ 28-30, 44. 
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THREATS AND UNLAWFUL COMMUNICATIONS 


By Haroup J, GiBEeRtT\ 


[Matters not in this Fitle, treated elsewhere in this Work, see Cross References infra p 931] 
ANALYSIS 


I. “THREAT” DEFINED AND DISTINGUISHED [§ 1] p 932 


II. OFFENSES [§§ 2-32] p 932 
A. At Common Law [§ 2] p 932 
B. Under Statutes [§§ 3-32] p 933 
1. Threats with Intent To Extort Money or Pecuniary Advantage [§§ 3-16] p 933 
a. In General [§ 3] p 933 
b. Form and Subject Matter [§§ 4-13] p 933 
(1) In General [§ 4] p 933 
(2) Accusation of Crime [§§ 5-9] p 933 
(a) In General [§ 5] p 933 
(b) Language and Form [§ 6] p 933 
(c) Charge Threatened [§ 7] p 934 
(d) Truth or Falsity of Charge [§ 8] p 934 
(e) Person as to Whom Charge To Be Made [§ 9] p 934 
(3) Injury to Person or Property [§ 10] p 934 
(4) Infliction of Wrong Amounting to Crime [§ 11] p 935 
(5) Exposure or Imputation of Deformity or Disgrace [§.12] p 935 
(6) Publication of Libel or Offer To Prevent Publication [§ 13] p 935 
e. Putting in Fear [§ 14] p 935 
d. Intent [§ 15] p 935 
e. Property Obtained [§ 16] p 936 
2. Threats with Intent To Compel Threatened Person To Act against His Will [$§ 17-20] p 
936 
a. In General [§ 17] p 936 
b. Accusation of Crime [§ 18] p 936 
ce. Putting in Fear [§ 19] p 936 
d. Intent and Malice [§ 20] p 936 
3. Threats with Intent To Intimidate [§ 21] p 936 
4. Threats To Secure Property with Intent To Steal [§ 22] p 937 
5. Threats without Specific Intent [§§ 23-25] p 937 
a. In General [§ 23] p 937 
b. Threats To Maim or Wound [§ 24] p 937 
e. Threats To Do Injury to Credit or Reputation [§ 25] p 988 
. Extortion [§ 26] p 938 f 
- Accusation with Intent To Extort or Compel Action [§ 27] p 938 
. Letiers with Intent To Annoy [§ 28] p 938 
. Letters Tending To Provoke Breach of Peace [§ 29] p 938 
- Anonymous Letters Reflecting on Chastity of Female [§ 30] p 938 


SOMNIG 


i 


For later cases, developments and changes in the law see Annotations, same title and section number. 


12. Attempts [§ 32] p 939 
itl. PERSONS LIABLE [§ 33] p 940 


A. In General [§ 34] p 940 
B. Intent [§ 35] p 940 


EK. Attempts [§ 38] p 942 
F. Amendment [§ 39] p 942 


VI. DEFENSES [§ 41] p 942 


VII. EVIDENCE [§§ 42-45] p 943 
A. Admissibility [§§ 42-44] p 943 
1. In General [§ 42] p 943 
2. Intent [§ 43] p 943 


B. Weight and Sufficiency [§ 45] p 944 
VIII. TRIAL [§§ 46-47] p 944 


B. Instructions [§ 47] p 944 


IX. APPEAL AND ERROR [§ 48] p 945 
X. CIVIL LIABILITY [§ 49] p 945 


Abduction by means of threat see Abduction § 8. 
Admissibility in evidence of: 
Confession obtained by threat see Criminal Law §§ 
1439-1496. 
Threats: z 
oa es in homicide cases see Homicide §§ 416— 
422. ‘ 


By: , 
PApouscal to show malice in homicide see Homicide 
§§ 367-370. 
Deceased to show malice or deliberation in homi- 
cide see Homicide § 371 
One of several conspirators in prosecution of co- 
conspirator see ¢ al Law § 1324. 
Against president of United States see Homicide § 157. 
Assault and Battery §§ 4, 177. 


“4 Assumption of risk where employee complies with threat 
' see Master and Servant §§ 998-1007. 

=. Breach of the Peace § 5. 

a Carrier’s liability for threat by conductor to passenger 
q see Carriers §§ 1328, 1329. 

if Conspiracy by combination to boycott by means of 
4 threat see Conspiracy § 69. 

% Constitutional guaranty of liberty and speech see Consti- 
“g tutional Law § 468. 

< Duress per minas see Contracts §§ 314-316. 

4 

a 


5 aa 


THREATS AND UNLAWFUL COMMUNICATIONS 


A. Questions for Court and Jury [§ 46] p 944 
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ll. “Whitecapping,” “Ku Kluxing,” or “Night Riding” [§ 31] p 939 : 


IV. INDICTMENT OR INFORMATION [§§ 34-39] p 940 


C. Person to Whom and against Whom Threat Made [§ 36] p 941 
D. Nature and Subject Matter of Threat [§ 37] p 941 


V. ISSUES, PROOF, AND VARIANCE [§ 40] p 942 


3. Meaning of Threatening Letters [§ 44] p 944 


CROSS REFERENCES 


eae threat as constituting burglary see Burglary 
Eyposune of in prosecution for larceny see Larceny § 
Extortion under color of office see Extortion 25 C. J. p 
Fores in false imprisonment see False Imprisonment § 


Forcible entry and gener by threats see Forcible En- 
try and Detainer § 9 

General rules as to: 
Caine law and procedure see Criminal Law 16 C. Ss 


Tn aicikh onte and Informations 31 C. J. p 548. 

Ground for divorce see Divorce § 87. 

Injunctive relief see Injunctions §§ 21-23. 

Mortgage procured by threat see Mortgages §§ 312-317. 

Nonmailable matter see Post Office § 95. 

Recovery back of payments made under threat see Pay- 
ment §§ 293-310. 

Robbery by threat see Robbery § 39. 

Threatened assignment as grounds for attachment see 
Attachment § 81. 

Threat to kill as substantive offense see Homicide § 330. 

Venue of prosecution for sending threatening letters see 
Criminal Law § 292. 
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THREATS AND UNLAWFUL COMMUNICATIONS 


I. “THREAT” DEFINED AND DISTINGUISHED 


[§ 1] The term “threat” is very broad and in- 
definite,! including almost any kind of an expres- 
sion of intention of one person to do an act against 
Ordinarily it signifies intention to do 
some sort of harm,? and is a declaration of an in- 
tention or determination to injure another by the 
commission of some unlawful act.* 
criminal law is a menace or declaration of one’s pur- 


another.? 


[§ 2] A. At Common Law. 


1. State v. Moyer, 104 S.E. 407, 8% 
W.Va. 137. 


“Intimidation” as syronymous see 
Intimidation 33 C.J. p 478. 


2. State v. Moyer, 104 S.H. 407, 87 
W.Va. 187. 


“Threats may be communicated by 
Signs or by actions as fully -and 
thoroughly as by word of mouth.” 
Armstrong v. Vicksburg, etc., R. Co., 
16 So. 468, 474, 46 La.Ann. 1448. 


3. Brooker v. Silverthorne, 99 S.E. 
350. 111 S.C. 553,.5 A.L.R. 1283; State 
v. Moyer, 104 S.&. 407, 87 W.Va. 137. 


fa] Statement of intention to re- 
sort to the courts or to public officials 
in order to extort money, however un- 
justified, is not a threat. Kamenitsky 
v. Corcoran, 164 N.Y.S. 297, 177 App. 
Div. 605. 


4. Payne v. Western & Atlantic 
R. Co., 81 Tenn. 507, 49 Am.R. 666. 


5. McKenzie v. State, 204 N.W. 60, 
113 Neb. 576. 


[a] Other definitions.—(1) “A 
menace, a declaration of one’s pur- 
pose or intention to work injury to 
the person, property, or rights of an- 
other.’ McKenzie v. State, 204 N.W. 
60, 61, 113 Neb. 576; State v. Cush- 
ing, 50 P. 512, 17 Wash. 544, 555. (2) 
“An avowed present determination or 
intent to injure presently or in the 
future.” United States v. Metzdorf, 
252 F. 938, 938. (3) Any menace of 
such a nature and extent as to unset- 
tle the mind of the person on whom 
it operates, and to take away from his 
acts that free voluntary action which 
alone constitutes consent. United 
States v. French, 243 F. 785, 786; 
State v. Kramer, 115 A. 8, 11,31 Del. 
454; State v. Brownlee, 51 N.W. 25, 
83 Iowa 473, 478; Klingel’s Pharmacy 
of Baltimore City v. Sharp & Dohme, 
64 A. 1029, 104 Md. 218, 118 Am.S.R. 
399, 7 L.R.A.N.S. 976, 8 Ann.Cas. 1184; 
State v. Louanis, 65 A. 532, 79 Vt. 463, 
468, 9 Ann.Cas. 194. (4) “Any words 
or acts which are calculated and in- 
tended to cause an ordinary person 
to fear an injury to his person, busi- 
ness or property.” State v. Stockford, 
58 A. 769, 778, 77 Conn. 227, 107 Am. 
S.R. 38. (5) “A menace or declara- 
tion of one’s purpose or intention to 
do great bodily harm to the person of 
another, or to unlawfully invade his 
home.” State v. Dees, 109 S.W. 800, 
801, 129 Mo.App. 293. (6) “A writ- 
ten or verbal declaration of the pur- 
pose of the one making it to work an 
injury to the person, property, or 


For later cases, developments and changes in the law see Annotations, same title and section number. 


While there is some 
authority to the effect that the making of a threat 
of personal violence or injury is an indictable of- 
fense at common law where the threat is made with 
a view of extorting money and is of such a character 
as would be apt to induce a firm and prudent man 


A “threat” in 


II. OFFENSES 


rights of another, and designedly ut- 
tered or promulgated by the individ- 
ual making the threat, either directly 
or by some agency set in operation 
by him or with his consent in such a 
way as to bring the threat to the no- 
tice of or cause it to operate upon the 
mind of the person’ threatened.” 
Soe v. Scott, 128 P. 441, 442, 63 Or. 
44, 


[b] Request as demand.—A simple 
“request” to do or not to do a thing, 
made by one or more of a body of 
strikers under circumstances calcu- 
lated to convey a threatening intimi- 
dation, with a design to hinder or ob- 
struct employees in the performance 
of their duties, is not less obnoxious 
than the use of physical force for the 
same purpose. A “request” under 
such circumstances is a direct threat 
and an intimidation, and will be pun- 
ished as such. In re Doolittle. 23 F. 
pagheaes Ex p. Richards, 117 F. 658, 


6 People v. Randazzio, 87 N.E. 


112, 194 N.Y. 147. 


7. Brooker v. Silverthorne, 99 S. 
Bo 500; LEECSICh bbe DAC Rd Sac 
Levy v. State, 12 S.W. 596, 28 Tex. 
App. 203, 19 Am.S.R. 826. 


[a] Dlustration—An exclamation 
over a telephone to an exchange op- 
erator of, “If I were there, I would 
break your God damned neck’’—was 
not a “threat.” Brooker v. Silver- 
thorne, 99 S.B. 350, 111 S.C. 553, 5 A.L. 
Ra l2s3. 


8. State v. Cushing, 50 P. 512, 17 
Wash. 544. 


9. Daniels v. Lowery. 8 So. 352, 92 
pat 519, 522; Motes v. Carter, 73 Ala. 


[a] Iustration.—‘Persuasion” is 
not equivalent to “threats” in a wife’s 
acknowledgment that she signed a 
deed to the homestead without “fear, 


constraint, threats,” ete. Motes v. 
Curtis, 73 Ala. 553. 

10. State v. Evans, Houst.Cr. 
(Del.) 97. 

11. State v. Evans, supra. 

12. Sively v. State, 44 Tex. 274, 


See State v. Ullman, 5 Minn. 13 (stat- 
ing that there was no such offense 
at common law as that defined by a 
statute punishing threats with intent 
to extort money or to compel the per- 
son threatened to do any act against 
his will). 


“At common law simple threats 
without intent thereby to influence 


pose or intention to work injury to the person, prop- _ 
erty, or rights of another, with a view to restrain- 
ing a person’s freedom of action.® 
nor mere vulgar and abusive epithets’ are threats. 
A statement that a person will defend himself if 
attacked by another is not a threat.® 

Word “persuasion” is not a substantial substitute 
for the word “threat.’’® 


Neither advice® 


to submit, and although he may not have yielded 
to the threat,!? it has also been held that the making 
of threats is not, in the absence of statute, an of- 
fense?? and it would seem at least doubtful whether 
any such distinct offense exists at common law‘? al- 
though the making of threats may constitute an 


the acts of the person threatened did 
not constitute a crime although suffi- 
cient to invoke security to keep the 


iia U. S. v. Metzdorf, 252 F. 936, 
[a] “Mere threats in words not 


written is not an indictable offense 
at common law.” State v. Benedict, 
11 Vt. 236, 34 Am.D. 688 (holding, 
however, that the person threatened 
could at common law swear the neace 
against the offender and obtain re- 
dress that way by obtaining security 
against the commission of the offense 


‘threatened). 


{b] Accusing person of being 
keeper of bawdyhouse with intent to 
intimidate, annoy, levy blackmail, and 
extort money is not indictable offense 
at common law. Com. v. Walsh, 11 
Pa.Dist. 748. 


1S. State v. Nethercutt, 92 P. 938, 
48 Wash. 105; Rex y. Southerton, 6 
East 126, 102 Reprint 1235. 


[a] Early decisions considered.— 
“In Queen v. Woodward, decided by 
Lord Holt, C. J., in 1707, it was held 
that, ‘Every extortion is an actual 
trespass, and an action of trespass 
will lie against a man for frighting 
another out of his money. If a man 
make use of a process of law to ter- 
rify another out of his money, it is 
such a trespass as an indictment will 
lie for.” 11 Mod. 137. About a cen- 
tury later the same question was con- 
sidered at length by the Court of 
King’s Bench in the King y. Souther- 
ton, 6 East, 125, where Lord Ellen- 
borough, C. J., said: ‘To obtain money 
under a threat of any kind, or to at- 
tempt to do it, is no doubt an immoral 
action; but to make it indictable the 
threat must be of such a nature as is 
calculated to overcome a firm and 
prudent man. Now the threat used 
by the defendant, at its utmost ex- 
tent, is no more than that he would 
charge the party with penalties for 
selling medicines without a_ stamp. 
That is not such a threat as a firm and 
prudent man might not and ought not 
to have resisted.’ And in reference 
to the case of the Queen v. Woodward, 
the learned judge said: ‘Then, what 
authority is there for considering 
these as offenses at common law? 
The principal case relied on is, that of 
the Queen v. Woodward and others, 
which was, where the defendants, 
having another man in their actual 
custody at the time, threatened to 
carry him to gaol, upon a charge of 
perjury and obtained money from him 
under that threat, in order to permit 


—_—_— 


§§ 2-6] 


element of other specific common-law offenses such 
as robbery.?4 


[§ 3] B. Under Statutes15—1. Threats with In- 
tent To Extort Money or Pecuniary Advantage—a. 
In General. An offense defined by statute in some 
jurisdictions is that of extorting money or other 
property by threats which, as dependent on the par- 
ticular statutory provisions, may be general in their 
nature or may be required to be of certain specified 
kinds.'® This statutory offense is sometimes desig- 
nated as extortion!’ or blackmail.t18 Under such a 
statute the meaning of “extort” is “to take from 
unlawfully—to exact something wrongfully from a 
party by threats or putting in fear.”?® 


Acceptance of bribe for omission to discharge an 
official duty is not an offense under a statute punish- 
ing threats with intent to extort money.?° 


[§ 4] b. Form and Subject Matter—(1) In Gen- 
eral. The threat must be of the nature, if any, speci- 
fied by the particular statute on which the accusation 
is based.21. A threat otherwise coming within the 
purview of the statute need not, unless the statute 
expressly so requires, be in any particular form?? 
or in any particular words,?* and it may be made 
by innuendo or suggestion.2* All that is necessary 
is that it be definite and understandable to a mind 
of ordinary intelligence.?> 


[§ 5] (2) Accusation of Crime—(a) In General. 


Was not that an actual 19. 
Del. 335. 


his release. 
duress, such as would have avoided 
a bond given under the same circum- 
stances? But that is very unlike the 


present case which is that of a mere | 76 Iowa 189. 
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State v. Adams, 106 A. 287, 30 


20. State v. Pierce, 40 N.W. 715, 
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Under statutes punishing threats. to accuse of crime 
it has been held that a public accusation of erime 
is not punishable.2® The threat, however, may be 
of any public accusation and need not necessarily 
be a threat to file an information or other formal 
complaint.27_ A threat of accusation includes a 
threat to use any of the preliminary means necessary 
to cause a person to be proceeded against criminal- 
ly,?$ and it may include a threat to give testimony 
to support a charge instituted by a third person,?® 
but it has been held not to include a threat to pro- 
cure witnesses to support a charge already made.?°® 


Demand for settlement of civil suit. A demand 
for a settlement of a civil suit between the parties is 
not extortion by threat, although the basis for such 
suit might also be grounds for a criminal charge.?+ 


[§ 6] (b) Language and Form. A threat need 
not be in any particular form or phrase?? and may 
be expressed in very general or vague terms?? with- 
out indicating the precise nature of the accusation 
or the degree of crime intended,** or containing 
all of the statutory elements of the offense to be 
charged.*® Any language which conveys with suf- 
ficient clearness to be understood the proposition 
that a charge will be made is sufficient.2* For ex- 
ample: <A threat that accused will proceed crim- 
inally against the party threatened is equivalent to 
a threat to accuse of crime;*7 a false statement that 
a warrant is issued against a person for a crime which 


letter addressed to the prosecutor 
stating that a conspiracy has been en- 
tered into by certain persons to ruin 
him, that it will be shortly carried 
into effect but that it is within the 


threat to put process in a penal action 
in force against the party. The law 
distinguishes between threats of ac- 
tual violence against the person, or 
such other threats as a man of com- 
mon firmness cannot stand against 
and other sorts of threats.’ Again, 
‘But this is a case of threatening, and 
not of deceit: And it must be a threat 
of such a kind as will sustain an in- 
dictment at common law; according 
to one case, either attended with 
duress; or according to others, such 
as may overcome the ordinary free 
will of a.firm man, and induce him 
from fear to part with his money. 
The present case is not like any of 
those; it is a mere threat to bring an 
action which a man of ordinary firm- 
ness might have resisted.’ This con- 
elusion was concurred in by Grose 
and Lawrence, JJ.” State v. Nether- 
ecutt, 92 P. 938, 48 Wash. 105, 107. 


14. Intimidation as element of rob- 
bery see Robbery §§ 35-39. 


Threat of prosecution for unnatural 
offenses as basis of robbery see Rob- 
bery § 39. 

15. Threats: 

Against president of United States 

see Homicide § 157. 

To kill see Homicide §§ 156, 157. 

16. See statutory provisions; and 
cases infra §§ 4-16. 

17. State v. Adams, 106 A. 287, 30 
Del. 335. 

Extortion by intimidation or 
wrongful use of force see supra § 26. 


18. Utterback v. State, 55 N.E. 420, 
153 Ind. 545. 
“Blackmail” 8 C.J. p 1114. 
[62 C. J.—47] 


21. People v. Choynski, 30 P. 791, 
95 Cal. 640; Com. v. Patrick, 105 S.W. 
981, 127 Ky. 473, 32 Ky.L. 343; Brab- 
ham v. State, 18 Ohio St. 485. 


22. Bush v. State, 168 P. 508, 19 
oS 195; Moore v. People, 69 Ill.App. 


23. Bush v. State, 168 P. 508, 19 
ATIZ 195; 


24. People v. Wightman, 11 N.E. 
135, 104 N.Y. 598, 5 N.Y.Cr. 545; Peo- 
ple v. Thompson, 97 N.Y. 313; People 
v. Gillian, 2 N.Y.S. 476, 50 Hun 35, 18 
N.Y-:St. 681 [aff 21 N.E. 1117, 115 N.Y. 
643]. 


[a] Dlustration.—A false accusa- 
tion of an act involving moral turpi- 
tude, known by the party making it 
to be false, accompanied by a sugges- 
tion that legal proceedings would be 
taken unless the person against whom 
it was made purchased silence, was 
a threat, although in form the ac- 
cused was simply called upon to ren- 
der satisfaction for that which, if the 
charges were true, would entitle the 
accuser to pecuniary compensation. 
People v. Wightman, 11 N.E. 135, 104 
NY. 598, 5 N.Y.Cr. 545. 


25. Bush v. State, 168 P. 508, 19 
Ariz. 195; Moore v. People, 69 Ill.App. 
398; 399: 


[a] MTlustrations.—(1) Under a 
statute punishing the sending of any 
letter or writing expressing or im- 
plying, or adapted to imply, any 
threat with intent to extort money, it 
is not necessary that a threat should 
be apparent from the face of the let- 
ter or even necessary that it should be 
implied therefrom. People v. Choyn- 
ski, 30 P. 791, 95 Cal. 640. (2) A 


writer’s power to prevent it, and that 
he will prevent it if a certain sum of 
money is deposited for him in a par- 
ticular place by a specified time, is a 
letter within the meaning of the stat- 
ute punishing the sending of a letter 
demanding money with menaces and 
without any reasonable or probable 
pe Reg. v. Smith, 4,.Cox C.C. 


as State v. Peters, 37 La.Ann. 


27. State v. Patterson, 196 S.W. 
3, 271 Mo. 99; State v. Louanis, 65 
A. 532, 79 Vt. 463, 9 Ann.Cas. 194; 
Rex v. Robinson, 2 Lew.C.C. 273, 168 
Reprint 273, 2. M.&Rob. 14, 174 Re- 
print 198. 


28 Com. v. Carpenter, 108 Mass. 
15; Com. v. Murphy, 12 Allen (Mass.) 


449; Reg. v. Kempel, 31 Ont. 631. 
29. People v. Braman, 30 Mich. 
460. 


30. Gill’s Case, 1 Lew.C.C. 305, 168 
Reprint 1049. 


31. McMillen v. State, 60 Ind. 216. 


br Moore y. People, 69 I1l.App. 
33. Commonwealth v. Murphy, 12 
Allen (Mass.) 449. 


34. Commonwealth v. Murphy, su- 
pra. 


35. Bush v. State, 
Ariz. 195. 
36. Moore v. People, 69 I1l.App. 


398; Commonwealth v. Dorus, 10 
Mass. 488. 


37. People v. Eichler, 
998, 75 Hun 26. 


168 P. 508, 19 


26 N.Y.S. 
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will be served unless money is paid to stay the process 
has been held a threat to accuse the person;*® and a 
threat to complain to a police officer that a man has 
committed a crime is a threat to accuse him of it.2® A 
demand for money for protection implies a threat to 
inform of intended violations of the law and an 
offer not to inform.*® Although the language as- 
sumes that a criminal charge has been made and 
an offer to compound the offense for money, it may 
be found to be a threat to accuse of erime.** 


[§ 7] (c) Charge Threatened. Where the statute 
specifies the nature of the crime of which the threat 
to accuse is to be made, the threat must be to ac- 
‘euse of such a crime.*2 The accusation which it 
is threatened to make must, it has been held, be of 
an offense recognized as such under the laws of the 
state;#® but, on the other hand, in a prosecution 
under a state law it has been held not material that 
the crime of which the threat to accuse is made is 
triable solely in the federal courts.4* Under a stat- 
ute making it an offense to send a letter threaten- 
ing to accuse one of any crime, the accusation threat- 
ened may be of either a misdemeanor or a felony.*® 
A statute punishing the offense of receiving money 
under a threat of informing, or as consideration for 
not informing, of a violation of the law has been 
held not limited to past violations and to include 
a threat to inform of intended violations.*® 


[§ 8] (d) Truth or Falsity of Charge. Where 
the threat to aceuse of crime is made with the req- 
uisite intent, the truth or falsity of the threatened 
charge is not material.47 So, where the intent to 
extort is present, it is no defense that accused has 
cause to believe that a crime has been committed or 
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does believe it.48 However, where the statute pun- 
ishes a threat to do an illegal act, it has been held 
that a threat to accuse, to be within the statute, must 
be of an offense of which the threatened person is not 


guilty.*® “ : 

[§ 9] (e) Person as to Whom Charge To Be Made. 
A threat to accuse a third person may be sufficient 
where the requisite intent is present.°° 


[§ 10] (3) Injury to Person or Property. The 
statutes frequently provide a punishment for the 
extortion of money or property through threats of 
injury to person or property.®t Under such stat- 
utes it may constitute an offense to threaten with 
the requisite intent to set fire to property,°? or to 
cause loss of employment,®* or to cause or to continue 
a strike of employees.°4 On the other hand, a threat 
to arrest a person in a civil proceeding is not a threat 
to injure his person,®® nor is a threat to accuse of 
crime a threat to do an injury to the person, prop- 
erty, business, profession, calling, or trade of a 
person.®® Where the threat must be of an unlaw- 
ful injury, the injury threatened must be of such 
a character that, if committed, it would constitute 
an actionable wrong and that if merely threatened 
it could be enjoined in the absence of an adequate 
legal remedy.®? Under a statute punishing the 
threatening of an injury to the person or property 
of another with intent to extort money, containing 
no limitation as to the person as to whom the threat 
is made or from the person from whom it is intend- 
ed to extort the money, the threat may be made 
to anyone, either the person to be injured, the per- 
son from whom it is intended to extort the money, 
or to a different person.®§ 


38. Commonwealth v. Murphy, 12 
Allen (Mass.) 449. 


39. Commonwealth y. Carpenter, 
108 Mass. 15. 


40. Farkas v. U. S., 2 F.(2d) 644. 
41. Com. v. Dorus, 108 Mass. 488. 


42. Rex v. Hickman, 1 Moody C. C. 
34, 168 Reprint 1175; Reg. v. Popple- 
well, 20 Ont. 503. 


{a] Infamous crime.—Rex Vv. 
Hickman, 1 Moody C. C. 34, 168 Re- 


print 1175 (threat to accuse of over-- 


tures to commit sodomy not threat 
to charge infamous crime). 


43. State v. Dailey, 103 N.W. 1008, 
127 Iowa 652. 


{a] Disorderly persons.—A threat 
to charge one with being a “disorderly 
person” has been held insufficient. 
State v. Dailey, 103 N.W. 1008, 127 
Iowa 652. 


44, People v. Sexton, 64 P. 107, 132 
Cal, 37 \ (aff 23 S.Ct. 543,.'189 U.S. 
319, 47 L.Ed. 833]. 


45. State v. Linthicum, 68 Mo. 66. 
46. Farkas v. U. S., 2 F.(2d) 644. 


‘47. Ariz.—lLee v. State, 145 P. 244, 
16 Ariz. 291, Ann.Cas.1917B 131. 


Cal.—People v. Choynski, 30 P. 791, 
95 Cal. 640; People v. Francisco, 297 
P. 34, 112 Cal.App. 442. 


Del.—State v. Adams, 106 A. 287, 30 
Del. 335. 


: Ind.—Eacock v. State, 82 N.B. 1039 
169 Ind. 488; Motsinger v. State, 24 
N.E. 342, 123 Ind. 498; Kessler v. 
State, 50 Ind. 229. 


Iowa.—State v. De Bolt, 73 N.W. 


499, 104 Iowa 105. 
ah v. Goodwin, 37 La.Ann. 


Lp ee ie v. Coolidge, 128 Mass. 


Mich.—People vy. Whittemore, 61 N. 
W. 138, 102 Mich. 519. 


Ohio.—Elliott v. State, 36 OhioSt. 
818, 2 Ky.L. 144, ‘ 


Pa.—Commonwealth vy. Bernstine, 
157 A. 698, 103 Pa.Super. 518. 


Wis.—State v. McDonald, 213 N.W. 
295, 192 Wis. 612. 


Eng.—Reg. v. Cracknell, 10 Cox C. 
Cc. 408, . 


Truth or falsity as affecting intent 
see infra § 15. 


48. -People v. Wickes, 98 N.Y.S. 
168, 112 App.Div. 39, 20 N.Y.Cr. 9; 
People v. Hichler, 26 N.Y.S. 998, 75 
Hun 26, 9 N.Y.Cr. 168 [appeal dism 
37 N.E. 567, 142 N.Y. 642]. : 


{a] , Reason for rule.—“The moral 
turpitude of threatening, for the pur- 
pose of obtaining money, to accuse a 
guilty person of the crime which he 
has committed, is as great as it is to 
threaten, for a like purpose, an inno- 
cent person of having committed a 
crime, The intent is the same in both 
cases,—to acquire money without le- 
gal right, by threatening a criminal 
prosecution.” People v. Hichler, 26 
N.Y.S. 998, 999, 64 Hun 26. 


49. Scales v. State, 144 S.W. 263, 
65 Tex.Cr. 355; Davis. v. State, 38 
are 792, 37 Tex.Cr. 47, 66 Am.S.R. 


Roe People v. Thompson, 97 N.Y. 


51. See statutory provisions. 


5a. Reg. v. Taylor, 1 F.&F. 511, 
175 Reprint 831. 


53. State v. Kramer, 115 A. 8, 31 
Del. 454; People ex rel. Short v. Ward- 
en_of City Prison, 130 N.Y.S. 698, 
145 App.Div. 86f, 26 N.Y.Cr. 285 [aff 
99 N.E. 1116, 206 N.Y. 632]. 


54. People v. Barondess, 31 N.E. 
240, 133 N.Y. 649, 8 N.Y.Cr. 376; Peo- 
ple v. Weinseimer, 102 N.Y.S. 579, 117 
App.Div. 603, 20 N.Y.Cr. 537 [aff 83 
N.E. 1129, 190 N.Y. 587]; People v. 
Hughes, 19 N.Y.S. 550, 8 N.Y.Cr. 448 
[aff 32 N.E. 1105, 187 N.Y. 29]. 


[a] MIllustration.—A threat by one 
representing himself to have control 
of certain striking employees that, 
unless the employer paid him a cer- 
tain amount the employees would not 
return to work, whereby the employ- 
er’s business would continue to be 
suspended, was a threat to do “an 
unlawful injury to property.” People 
v. Barondess, 31 N.E. 240, 183 N.Y. 
649 mem. 


55. Com. v. Mosby, a 
163 Mass. 291. Aabetamanen ses 


56. Schultz v. State, 114 N.w. 
116 N.W. 259, 571, 135 Wis. Papa 


57. People v. Schmitz, 94 P. 41 
7 Cal.App. 330, 15 L.R.A.N.S. 717. * 


[a] Lawful persuasion with mali- 
cious motive would not be unlawful. 
People v. Schmitz, 94 P. 419, 7 Cal. 
App. 330, 15 L.R.A.N.S. 717, 


58. Commonwealth y. Sn ¢ 
FE. 542, 269 Mass. 598, 68 ie OBO. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[$ 11] (4) Infliction of Wrong Amounting to 
Crime. Under some statutes it is punishable to 
threaten another with the infliction upon the per- 
son, honor, or property of himself or his family of 
any wrong amounting to a crime for the purpose 
of extorting money.®® Under such a statute it is 
an offense to threaten the life of another with a 
revolver and to denounce him as being in illegal 
possession of a revolver unless he lends a sum of mon- 
ey to the accused.®°® Threats made at the time of 
an assault, and forming a part thereof, do not con- 
stitute an offense under such a statute. 


[§ 12] (5) Exposure or Imputation of Deformity 
or Disgrace. Under a statute punishing extortion 
of money or property from, another by means of a 
threat to expose or impute to him any deformity 
or disgrace, the offense may be committed by one 


-who brings about a series of events resulting in plac- 


ing a person in a compromising situation and induc- 
ing him to pay money to accused as the result 
of fear to avoid exposure,®? and it is immaterial 
that the accused may have originally intended mere- 
ly to secure evidence to be used in a divorce suit.®* 
Under a statute punishing the threatening “to ex- 
pose any secret” with intention to extort. money, 
the “secret” must be as to some matter of fact, 
unknown to the general public, affecting the threat- 
ened person in some way so far unfavorable to repu- 
tation, or some other interest, that the threatened 
exposure would induce him through fear to pay out 
money for the purpose of avoiding it.6* It is not 
necessary that a threat of exposure for crime re- 
late to, and be made with reference to, an act of 
the individual from whom the extortion is attempt- 
ed.*5 <A statute which makes the sending of a let- 


59. See statutory provisions. 
60. U. S. v. Lazaro, 4 Philippine 


288. 
61. U. S. v. Sevilla, 1 Philippine 71. 
143. infra § 43. 


62. State v. Coleman, 110 N.W. 5, 
99 Minn. 487, 116 Am.S.R. 441. 


63. State v. Coleman, supra. 
64. People v. Lavine, (Cal.App.) 1 


104 Iowa 105. 


intent.—Threats, 
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Commonwealth v. Corcoran, 148 N.E. 
128, 252 Mass. 465. 


72. State v. Debolt, 73 N.W. 499, 
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ter demanding with menaces anything of value a 
crime has been held to include threats to expose 
another of immoral conduct. 


[§ 13] (6) Publication of Libel or Offer To Pre- 
vent Publication. By some statutes it is made an 
offense to threaten another to publish a libel con- 
cerning him or a member of his family, or to of- 
fer to prevent the publication of a libel on another 
person with intent to extort any money or other 
valuable consideration from any person.®? The crime 
so defined has been said to be similar to that pun- 
ished by laws against blackmail and extortion.*8 Un- 
der such a statute a threat to publish a person’s 
love letter in a newspaper constitutes a crime.®® 


[§ 14] c. Putting in Fear. Unless the statute so 
provides, the person threatened need not actually 
have been put in fear.7° 


[§ 15] d. Intent.7: An intent to extort, where 
made by statute an element of the offense, is of the 
gist thereof’? although it has been held that it need 
not be proved as an independent fact.7? Where the 
property is in fact obtained by threats of the char- 
acter forbidden by the statute, the good faith of 
the accused is, according to some authorities, imma- 
terial,7* as where a threat is made to prosecute a 
thief in case he does not return the property or its 
value,?®> or where a threat of personal violence is 
used to collect a just debt;7® and the general rule 
is laid down that a claim cannot be collected by 
threatening to accuse the debtor of a crime.77 There 
is, however, some authority recognizing good faith 
as a defense*® or holding that the fact of an exist- 
ing indebtedness may be considered as showing that 
a threat to prosecute was not made with an intent 


State v. Conradi, 60 So. 16, 131 La. 
631; State v. Logan, 29 So. 336, 104 
La. 760; U. S. v. Mena, 11 Philippine 


Attempts see infra § 32. 543. 
Admissibility of evidence see 


“The law will not suffer creditors 
to collect their debts by force and in- 
timidation.”’ Glover v. People, supra. 


77. In re Hart, 116 N.Y.S. 193, 131 


[a] Procf of threats not proof of | App.Div. 661; People v. Wickes, 98 N. 
however wrongful 
and malicious, would not constitute 


Y.S. 168, 112 App.Div. 39; People v. 
Hichler, 26 N.Y.S. 998, 75 Hun 26 [ap- 


P.(2d) 496 [appeal dism and cert den 
52 S.Ct. 500, 286 U.S. 528]. 

65. McKenzie v. State, 204 N.W. 60, 
113 Neb. 576. 

[a] Tllustration.—A threat to 
prosecute the complaining witness’ 
son for a crime if he did not pay de- 
fendant a certain sum was punish- 
able, as such a threat with reference 
to acts of an individual so close in 
relationship to the person threatened 
would ordinarily cause him to pay the 
sum which, but for the threat, would 
not have been paid. McKenzie v. 
‘State, 204 N.W. 60, 113 Neb. 576. 


66. Reg. v. Tomlinson, [1895] 1 Q. 
B. 706, 708. 

67. See statutory provisions. 

68. U. S. v. Eguia, 38 Philippine 
‘857. 

“Blackmail” 8 C.J. p 1114. 

Extortion: 
By individual see supra §§ 3-12. 
Under color of office see Extortion §§ 

9, 20, 39. 

69. U. S. v. Eguia, 38 Philippine 
$57. 


70. State v. Bruce, 24 Me. 71; 


the statutory crime, if the intent to 
extort money or pecuniary advantage 
be lacking. Therefore proof of the 
threats, even though conclusive, 
would not be proof of the specific in- 
tent required by statute or justify a 
presumption that it had accompanied 
the act. State v. Debolt, 73 N.W. 499, 
104 Iowa 105. 


73. State v. Coleman, 110 N.W. 5, 
99 Minn. 487, 116 Am.S.R. 441. 
74. See cases infra notes 75-77. 


75. People v. Beggs, 172 P. 152, 178 
Cal. 79; State v. Bruce, 24 Me. 71, 
73; McKenzie v. State, 204 N.W. 60, 
113 Neb. 576. 


“A person whose property has been 


stolen cannot claim the right to pun- | 


ish the thief himself without process 
of law, and to make him compensate 
him for the loss of his property by 
maliciously threatening to accuse him 
of the offense, or to do injury to his 
person or property, with intent to ex- 
tort property from him.” State v. 
Bruce, supra. 


76. Glover v. People, 68 N.E. 464, 
204 Ill. 170, 178; State v. Hollyway, 
41 Iowa 200, 20 Am.R. 586; Tuyes v. 
Chambers, 81 So. 265, 144 La. 723; 


peal dism 37 N.E. 567, 142 N.Y. 642]. 
See State v. Richards, 167 P. 47, 97 
Wash. 587, 588 (holding that defend- 
ant’s belief that he was justly enti- 
tled to the amount demanded was no 
defense as showing lack of intent to 
extort, when the threat was to accuse 
of assault, blackmail, seduction, lar- 
ceny, and other crimes, and wherein 
the court stated: “The law does not 
countenance forceful and unlawful 
collection even of just debts, and 
when one uses the methods set forth 
in this statute to obtain money or 
property, he commits the crime de- 
fined in the statute, irrespective of his 
belief that in so doing he is only at- 
tempting to obtain that which he is 
entitled to receive’’). 


78 Com. v. Hatch, 26 Pa.Co. 114. 
See People v. Griffin, 2 Barb. (N.Y.) 
427 (holding that there was no extor- 
tion where there was a threat to de- 
stroy property unless a debt claimed 
to be due was: paid). 


[a] Threat of arrest for disposal 
of goods unless the debt due defend- 
ant was paid was held not to show an 
intent to extort punishable under the 
act of May 7,1876 (P. L. p 141). Com. 
v. Hatch, 26 Pa.Co. 114. 
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to extort,’® and in some jurisdictions it has been 
held that a threat to prosecute for an offense con- 
nected with the creation of a debt,®° or a threat to 
prosecute for stealing or embezzling unless restitu- 
tion is made®! where no more is demanded than 
was wrongfully taken,*? or to prosecute for the 
crime from which a tort liability arises if the claim 
therefor is not settled,8* will not be held a threat 
with an intent to extort. It is not necessary that 
defendant intended to extort money for himself.** 
In a statute making it a felony to send a letter de- 
manding of any person with menaces and without 
reasonable or probable cause any money, etc., the 
words “reasonable or probable cause” apply to the 
money demanded, and not to the accusation threat- 
ened to be made.®* 


{§ 16] e. Property Obtained. Unless the statute 
so provides, the property obtained need not be of 


actual cash value,®* and the offense may he in the 


inducement of a person to give his note®’ or of an 
appellant to dismiss an appeal.*® 


[§ 17] 2. Threats with Intent To Compel Threat- 


ened Person To Act against His Will—a. In General. 
Statutes exist in many jurisdictions punishing threats 
made with the intention of compelling the person 


threatened to act against his will or to omit to do- 


any lawful act.8® Under such a statute it has been 


held that a threat to compel a person to do a minor 


act of no great injury or serious importance would 


not be punishable.?° A serious and malicious threat 


intended to compel a party to leave the place of 
his residence on pain of death or great bodily harm 
is punishable.®? 


to the one threatened,®? but declarations to a third 
person without evidence that they were intended to 
be communicated to the person toward whom they 
were directed or intended or expected to influence 
so that he would compel the third person to act 
against his will are insufficient.°* It is not, unless 
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A threat, whether it be verbal, | 
written, or printed, need not be made personally | 


“[§§ 15-21 


the statute so provides, essential that accused threat- 
ened to do the acts mentioned in the communica- 
tion himself, but it may be sufficient to convey the 
threat of some other person to do the forbidden 
acts if accused sends the communication for the un- 
lawful purpose mentioned.®* 


[§ 18] b. Accusation of Crime. Where it is made 
an offense maliciously to threaten to accuse an- 
other of a crime or offense with intent to compel 
the person so threatened to do an act against his 
will,°5 an accusation of any erime or offense which 
may be prosecuted within the territorial limits of 
the state may be the basis of the threat.°® The 
threat to accuse need not specify the exact crime, nor 
its precise nature.°? The guilt of the person threat- 
ened is not involved.®® 


[§ 19] c. Putting in Fear. The threats must be 
so made, and under such circumstances, as to oper- 
ate to some extent on the mind of the one whom 
it is intended to influence, and induce fear in him.°® 


[§ 20] d. Intent and Malice. The intention to 
extort money or pecuniary advantage is not essen- 
tial under a statute of the character under consid- 
eration.1 Malice is properly inferred from evidence 
that accused charged the complaining witnesses in 
their own home as liars and perjurers with only a 
suspicion of guilt on which to base the charge in 
connection with a demand for an affidavit that cer- 
tain letters were fraudulent.? 


[§ 21] 3. Threats with Intent To Intimidate. By 
statute it is sometimes made an offense to threaten 
or use any means to intimidate any person to com- 
pel him against his will to do or abstain from do- 
ing any act which he has a legal right to do or to 
threaten to injure his property in an attempt to 
intimidate him.* Under such a statute the gist of 
the offense is the threatening with the intent to 
intimidate* and it is not ‘necessary that the per- 


79. Cohen v. State, 38 S.W. 1005, 
Sieex. Ores 118? 


80. State v. Hammond, 80 Ind. 80, 
41 Am.R. 791; State v. Ricks, 66 So. 
281, 108 Miss. 7, L.R.A.1915B 1140, 
Ann.Cas.1917E 244. 


81. State v. Burns, 297 P. 212, 1 P. 
(2d) 229, 161 Wash. 362. 


s2. State v. Burns, supra. 


83. McMillen v. State, 60 Ind. 216; 
State v. Barger, 145 N.H. 857, 111 Ohio 
St. 448; Mann v. State, 26 N.E. 226, 
47 OhioSt. 556, 11 L.R.A. 656; State 
v. Skransewfky, 5 OhioN.P.N.S. 177. 


[a] Mlustration.—One who, having 
sustained injury from tort constitut- 
ing crime, demands of wrongdoer rea- 
sonable compensation, and supports 
his demand by a charge of such crime, 
and threatens prosecution therefor if 
the demand is not complied with, is 
not guilty of blackmail. State v. Bar- 
ger, 145 N.H. 857, 111 OhioSt. 448. 


84. Bove v. State, 184 A. 630, 33 
Del. 229; In re Sherin, 130 N.W. 761, 
27 S.D. 232, 40 L.R.A.N.S. 801, Ann, 
Cas.19138D 446. 


[a] Tllustration.—A person may 
be guilty of extortion if he obtains 
money from another by unlawful 
means, although he does not seek to 
obtain any benefit for himself, and 


believes that the money or property 
obtained in fact belongs to the person 
for whom it is obtained, the term ‘“ex- 
tortion” being construed to mean “to 
obtain from a holder desired posses- 
sions or knowledge by force or com- 
pulsion; to wrest from another by 
force, menace, duress,’ ete. In re 
Sherin,_130 N.W. 761, 27 S.D. 232, 40 
L.R.A.N.S. 801, Ann.Cas.1918D 446. 


85. Reg. v. Hamilton, 1 C.&K. 212, 
47 E.C.L. 212; Reg. v. Miard, 1: Cox 
Cy. C.22: Ree. vi Masony24 WC. cep: 
(Ont.) 58. 


86. State v. Barr, 
Wash. 87. 


[a] Check or writing by which a 
claim against the bank or the drawer 
could have been made or a right 
charged or affected by an indorsee or 
holder imported value. State v. Barr, 
120 P. 509, 67 Wash. 87. 


aw Com. v. Carpenter, 108 Mass. 


88. People v. Cadman, 57 Cal. 562. 
89. See statutory provisions. 


90. State v. Morgan, 8 Heisk. 
(Tenn.) 262. 


91. State v. Morgan, supra. 


92. State v. Brownlee, 51 N.W. 25, 
84 Iowa 473. 


120 P. 509, 67 


e3. State v. Brownlee, supra. 


94. State v. Compton, 77 Wis. 460, 
46 N.W. 535. 


[a] Threat of sender.—A letter to 
women engaged in business stating 
“Tf you do not leave this city inside 
10 days you will be tarred and feath- 
ered. Now we ‘mean’ it. From the 
Lovers of Decent Citizens’ is fairly 
construed as meaning that the sender 
or senders would execute the threat 
unless the women left the city within 
the time named. State v. Compton, 
46 N.W. 535, 77 Wis. 460. 


95. See statutory provisions. 


96. State v. Waite, 70 N.W. 596, 
101 Iowa. 377. 


97. State v. Needham, 245 S.W. 
527, 147 Tenn. 50. 


98. State v. Waite, 70 N.W. 596, 
101 Iowa 377; People v. Whittemore, 
61 N.W. 13, 102 Mich. 519; State v. 
Needham, 245 S.W. 527, 147 Tenn. 50. 


99. State v. Brownlee, 51 N.W. 25, 
84 Iowa 478. 


1. State v. Young, 26 Iowa 122. 


2. State v. Waite, 70 N.W. 596, 101 
Iowa 3877. 


3. See statutory provisions. 
4 State v. McGee, 69 A. 1059, 80 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~§§ 21-24] 


son who is threatened shall in fact be intimidated ;° 
but the threats must be such as are calculated to 
intimidate or put in fear an ordinarily firm and 
prudent man.* No precise words are needed to 
convey a threat, any words or acts caleulated and 
intended to cause an ordinary person to fear an 
injury to person, business, or property being suffi- 
cient.’ A statute punishing the offense of unlaw- 
ful confederation for the purpose of intimidating, 
alarming, and disturbing another implies the use 
of physical force or menace and involves a breach 
of the peace,® and a threat to prosecute for a crime 
of which the person threatened is guilty is not 
within the meaning of the statute.? Under a stat- 
ute punishing the sending of a threatening letter 
or notice to another with intent to terrorize or in- 
timidate, a letter which on its face contains no 
threat is not punishable in the absence of allegations 
or facts showing its threatening nature.'° 


[§ 22] 4. Threats To Secure Property with In- 
tent To Steal. Under a statute which makes the 
rime the threatening of another in order to secure 
property ‘with intent to steal it,” the intent to steal 
must be proved.1! Under such a statute, if the 
amount demanded was actually due defendant, he 
cannot be guilty of threatening with intent to steal.+? 


[§ 23] 5. Threats without Specific Intent—a. In 
General. Under some statutes the sending of let- 
ters or writings containing threats of a particular 
character is made punishable without regard to a 
specific intent in the sending thereof.t® To be pun- 
ishable under such a statute the letter or other writ- 
ing must contain a threat of the character described 
therein.!* For example, it has been held that under 
a statute punishing the sending or delivery of any 
letter or writing containing willful or malicious 
threats of injury of any kind whatever, a letter 
sent or delivered, to be within the terms of the 
statute, must on its face contain a threat of in- 
jury of some kind?® and that, under a statute punish- 
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ing the sending of a letter or writing to any per- 
son threatening to burn or destroy .his house, ete., 
it is not an offense to send a letter to one person 
threatening to destroy the house of another,!* nor 
to send a letter to one threatening to destroy a 
house of which he is the owner, but which is oeeu- 
pied by his tenant.17 Under a statute punishing 
the sending of a letter threatening to do any in- 
jury to person or property, although no money or 
property be demanded or extorted, a letter threat- 
ening injury to a person’s credit and reputation is 
not punishable.1§ 


Sending or uttering. Intentionally placing a 
threatening letter in a place where it is likely to be 
seen and read by the person to whom it is directed,!® 
or to be found by some other person and conveyed 
to him,?° is a sufficient sending or uttering. 


Anonymity. Where the offense is of sending an 
anonymous threatening letter, if the writer makes 
himself known in the letter it is not necessary that 
he sign his name.?! However, the signing of initials 
does not necessarily prevent a letter from being 
anonymous.?”? 


Malice. Under a statute punishing the sending 
of threatening letters when “knowingly and malhi- 
ciously” done, malice must be established,?* but the 
particular character of the malicious motive is of 
no consequence.?* 


[§ 24] b. Threats To Maim or Wound. A statute 
punishing the sending of letters threatening to maim, 
wound, ete., will not be given a strained or technical 
signification,?®> and the word “wound” includes in-: 
juries of every kind which affect the body.2® An 
offense under a statute may be committed although 
the writer of the letter says that he will cause a 
named third person to do the wounding,?7 and this 
is true whether the writer had any control over the 
third person or could have carried out the written 
threat.” ® 


Conn. 614. 


[a] Coercion.—Mere talking in a 
loud voice, expressing an intention to 
take possession of certain property 
with or without the consent of the 
alleged owner, when not accompanied 
by demeanor or gestures showing a 
determination to use violence, does 
not constitute the offense of coercion. 

S. v. Zaballero, 13 Philippine 405. 


5. State v. McGee, 69 A. 1059, 80 
ee Osan ; 


6. State v. McGee, supra. 


7. State v. Stockford, 58 A. 769, 77 
220,107 Am,S.Re 28. 


. Embry vy. Com., 79 Ky. 439, 38 
Ky.L. 218. 


9. Embry v. Commonwealth, su- 


10. State v. Jamison, 54 So. 843, 99 
. 248. 


{a] Mllustration.—A letter charg- 
ing the addressee with having de- 
prived the writer of money and with 
offenses, and stating that things the 
addressee and another had done and 
said would cost more than seven hun- 
dred dollars, that the writer hoped the 
addressee would “get out of the N. 
L. of H., and not be turned out,” and 
that the writer thought she would 
make charges against the addressee’s 
husband “in the Masons” as soon as 


litigation should end, etce., is insuffi- 
cient on its face to constitute a 
“threatening letter,” under a statute 
providing punishment for sending 
such letters with intent to terrorize 
or intimidate such other. State v. 
Jamison, 54 So. 843, 99 Miss. 248. 


11. Reg. v. Lyon, 29 Ont. 497. 


12. Reg. v. Johnson, 14 U. C. Q. B. 
(Ont.) 569. 


13. See statutory provisions; 
eases infra notes 15-18. 


and 


14, See cases infra notes 15-16. 


15. Brabham y. State, 18 OhioSt. 
485. 


[a] For example, a letter request- 
ing the doing of something which 
ought to be done is not a threatening 
letter although it added “and save 
yourself trouble.” Brabham vy. State, 
18 OhioSt. 485. 


16. Reg. v. Burridge, 2 M.&Rob. 
296, 174 Reprint 294. See Jepson’s 
Case, East P.C. 1115 (holding it nota 
crime when the letter threatened to 
burn “his mill,” he having sold it 
three years before). 


Reg. v. Burridge, 2 M.&Rob. 


17. 

296, 174 Reprint 294. 
18. State v. Barr, 28 Mo.App. 84. 
19. Reg. v. Jones, 5 Cox C. C. 226; 


Rex v. Wagstaff, R.&R. 398, 168 Re- 
print 865. 


20. Reg. v. Jones, 5 Cox C. C, 226; 
Reg. v. Grimwade, 1 C.&K. 592, 47 
reg: 592, 1 Den.C.C. 30, 169 Reprint 


21. Heming’s Case, East P. C. 1116, 


22. Robinson’s Case, East P. C. 
1110. 


ae State v. Goodwin, 37 La.Ann. 


24. State v. Goodwin, supra. 


[a] TIllustration.—It made no dif- 
ference if the letter was sent to ex- 
tort money or to cause alarm by 
threatening to expose them to public 
eriticism, as long as a malicious in- 
tent was established. State v. Good- 
win, 37 La.Ann. 713. 


25. Gatlin v. State, 89 S.E. 345, 18 
Ga.App. 9. 


26. Gatlin v. State, supra. 
27. Gatlin v. State, supra. 
28. Gatlin v. State, supra. 


[a] MTlustration.—One who know- 
ingly sends to a married woman a 
letter threatening to make the own 
husband of the latter give her a good 
buggy whipping is guilty of a threat 
to “wound” her. Gatlin v. State, 89 
S.E. 345, 18 Ga.App. 9. 


‘ 
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[§ 25] c. Threats To Do Injury to Credit or Repu- 
tation. The sending of a letter to a debtor threat- 
ening to publish him among his neighbors as a bad 
debtor is an offense under a statute forbidding the 
sending of letters threatening to do an injury to 
the “credit or reputation” of another.?® 


[§ 26] 6. Extortion. Under some statutes any- 
one who by written, printed, or oral communica- 
tion intimidates, levies blackmail on, or extorts mon- 
ey or any other valuable thing from, any person 1s 
guilty of extortion.*° The offense under such a 
statute differs from common-law extortion in that 
the acts are criminal whether or not committed 
under color of office.21 Threats and violence may 
be used but are not necessarily involved in the of- 
fense.22 Under a statute defining extortion as the 
obtaining of property from another with his consent 
induced by a wrongful use of force or fear, the 
distinction between the offense defined and robbery 
lies in that in the latter offense the property is tak- 
en against the will of the owner or possessor while 
in extortion the property is taken with his consent.** 
Unlawful use of force or fear must be the operat- 
ing or controlling cause which produces the con- 
sent.24 Where the statute punishes as extortion the 
obtaining of property by a threat to accuse of crime, 
where the primary cause of the surrender of the 
property is a threat to accuse of crime, subsequent 
violence does not change the character of the of- 
fense.®° 


{§ 27] 7. Accusation with Intent To Extort or 
Compel Action. Under a statute punishing one who 
“with menaces orally or by written or printed com- 
munication sent or delivered by him demands of an- 
other a chattel, money or other valuable security 
or if any person shall accuse or knowingly sends or 
delivers a written or printed communication . . . 
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or injury, although within himself he 
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accusing or threatening to accuse another of a crime 
punishable by law” in order to support a charge of 
accusing rather than of threatening to accuse, the ac- 
cusation may be either written or oral.*® 


[§ 28] 8. Letters with Intent To Annoy. Under 
a statute punishing the sending of a letter or writ- 
ing with intent to cause annoyance, the writing 
must be such as is calculated to cause real annoy- 
ance and disturbance in the mind of the person af- 
fected,?7 and a bona fide complaint to the authori- 
ties as to the commission of a crime or the sus- 
picion of a crime is not within the meaning of the 
statute.28 The intent of defendant, prosecuted un- 
der a statute making it an offense to send a letter 
with “intent thereby to cause annoyance,” is to be 
gathered from the effect and purpose of the let- 
ter, not from his mental operations.*® It is not 
necessary that letters sent with an intent to annoy 
be sent to the person to be affected by them, but 
they must be sent under such circumstances as to 
operate to some extent on the mind of the one whom 
they are expected to influence.*° 


[§ 29] 9. Letters Tending To Provoke Breach of 
Peace. Under a statute providing a punishment for 
any person sending to another a threatening or 
abusive letter which may tend to provoke a breach 
of the peace, the offense is complete, although a 
breach of the peace does not actually ensue, if the 
language of the letter has a tendency toward pro- 
voking it and is abusive or threatening.*+ 


[§ 30] 10. Anonymous Letters Reflecting on Chas- 
tity of Female. Under a statute making the send- 
ing or delivering of an anonymous letter reflecting 
on the chastity of a woman an offense, the crime*is 
complete if defendant delivers such a letter bim- 
self*? or writes and delivers such a letter in the 
presence of the woman,*# 


29. State v. McCabe, 37 S.W. 123, 
185 Mo. 450, 58 Am.S.R. 589, 34 L. 
R.A. 127. 


30. See statutory provisions. 


31. Commonwealth y. Hoagland, 
Jr., 983 Pa.Super. 274; Com. v. Nathan, 
93 Pa.Super. 193. 


Extortion under color of office see 
Extortion 25 C.J. p 232. 


32. Commonwealth v. 
Jr., 93 Pa.Super. 274, 276. 


“To extort is to wrest from, to ex- 
act, to take under a claim of protec- 
tion or the exercise of influence con- 
trary to good morals and common 
honesty.”” Commonwealth y. Hoag- 
land, Jr., supra. 


[a] The exercise of dishonest in- 
genuity in creating the impression of 
influence to protect from crime may 
amount to the exaction of money or 
other property. Commonwealth vy. 
Hoagland, Jr., 98 Pa.Super, 274. 


33. People v. Anderson, 211 P. 254, 
59 Cal.App. 408; People v. Peck, 185 
P. 881, 48 Cal.App. 638; McKeown v. 
State, 246 P. 659, 34 Okl.Cr. 381; State 
vy. Casto, 207 P. 952, 120 Wash. 557. 


[a] Apparent willingness.—Money 
or property is obtained from a person 
by extortion with his “consent’’ if he 
gives it up with apparent willingness 
to the party obtaining it, if it is the 
understanding that he is thus to save 
himself from some personal calamity 


Hoagland, 


may still protest against the circum- 
stances requiring him to dispose of 
the money in such way. People v. 
Peck, 185 P. 881, 48 Cal.App. 638. 


{b] Obtaining signature.—Where 
a person, by extortionate means, ob- 
tains from another his signature to 
a paper or instrument, whereby, if the 
signature were freely given, a debt, 
demand, charge, or right of action is 
created, the offense is ‘‘extortion” and 
not “robbery.” McKeown vy. State, 
246 P. 659, 34 Okl.Cr. 381. 


34 People v. Williams, 59 P. 581, 
127 Cal. 212; State v. Prince, 284 P. 
108, 75 Utah 205. 


_{a] Mlustration.—Fear and not de- 
sire to entrap defendant must be the 
controlling motive actuating pay- 
ment, forming a basis for a prosecu- 
tion for extortion. State vy. Prince, 
284 P. 108, 75 Utah 205. 


35. State v. Barr, 120 P. 509, 67 
Wash. 87. 
36. Williams v. State, 167 N.E. 609, 


382 OhioApp. 124, 


37. People ex rel. Lesniak vy. Mik- 
ulski, 146 N.Y.S. 829. 


38. People ex rel. Lesniak vy. Mik- 
ulski, supra. 


[a] Privilege.—The sending of 
anonymous letters to the police de- 
partment, complaining of complain- 


ant’s illegal conduct of his saloon, 
was privileged, and constituted no of- 
fense. People ex rel. Lesniak v. Mik- 
ulski, 146 N.Y.S. 829. 


{b] Communication.—It is against 
public policy for police officers to dis- 
close their source of information of 
the commission of crime, and hence 
the act of the police in communicat- 
ing the contents of such letters to 
complainant did not operate to com- 
plete the offense as denominated by 
the statute. People ex rel. Lesniak vy. 
Mikulski, 146 N.Y.S. 829. 

39. 
1114. 


40. People ex rel. Lesniak vy. ik- 
ulski, 146 N.Y.S. 829, bite 


[a] Milustration.—Under a statute, 
making it a misdemeanor to send or 
deliver any letter or writing, with or 
without a name, with intent to cause 
annoyance, in the absence of privi- 
lege, the sending of anonymous let- 
ters to the police department, com- 
plaining of complainant’s conduct of 
ae pelonm Sone Utes an_ offense. 

eople ex rel. esniak y. Mikulski 
146 N.Y.S. 829. rt 


41. Johnson v. State, 44 i 
152 Ala. 46. Pe 


42. Bradfield v. State, 166 S.w. 
73 Tex.Cr. 353, Ann.Cas.1917G AN as 


43. Belk v. State, 278 S.w. 
Tex.Cr. 561. W. 842, 102 


People v. Loveless, 84 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number 


‘ 
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§§ 31-32] 


[§ 31] 11. “Whitecapping,” “Ku Kluxing,” or 
“Night Riding.” Where, in a statute directed against 
various features of a practice sometimes known 
as “Ku Kluxing,” the posting or sending of threat- 
ening notices or letters is made punishable, the 
threatening communication must have reference to, 
or bear upon, an unlawful banding or confedera- 
tion for a purpose denounced by the statute.44 Un- 
der a statute providing that any person who shall 
post any anonymous notice or make any threats or 
signs or skull and cross bones, or shall by any other 
method post any character or style of notice or threat 
to do personal violence or injury to property on 
or near the premises of another, or who shall cause 
the same to be sent with the intention of interfer- 
ing in any way with the right of such person to oc- 
cupy such premises or to follow any legitimate occu- 
pation, calling, or profession, or with the inten- 
tion of causing such person to abandon such prem- 
ises or precincts or county in which such person may 
reside, shall be guilty of the offense of white cap- 
ping, it is not necessary under the provisions of the 
last clause that the notice shall contain a threat to 
do personal violence, but it is sufficient that the 
notice or sign be sent with the intention of inter- 
fering with the possession and occupancy of the 
person’s premises by frightening him.*® It is not 
necessary that the name of the person who is to 
receive the letter be spelled correctly, if there is 
the intention that the letter shall be delivered to 
that particular person.*® A conviction may be had 
for the conveyance of a message from a band which 
has not been proved to have been organized for an 
unlawful purpose, if it is shown that the message 
contained language which in its common acceptance 
was calculated to intimidate,*? but the intention 
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to intimidate must be shown clearly. <A statute 
directed at an offense known as “night riding,” which 
provides that any one who shall deliver or repeat 
any verbal message purporting to come from an 
organized band or any member or members there- 
of, which in its substance or nature is intended to 
intimidate or threaten any person, shall be guilty 
of an offense, is intended to prevent any one from 
carrying threatening or intimidating messages from 
an organization or members thereof confederated 
together in the first instance for unlawful purposes, 
or which has converted itself into an unlawful or- 
ganization by sending threatening or intimidating 
messages,*® and, if the message comes or purports 
to come from a band which has not been proved to 
have been organized in the beginning for unlaw- 
ful purposes, it must contain language which in 
the common acceptation is calculated to intimidate 
a person of ordinary intelligence and courage.®°° 


[§ 32] 12. Attempts. The crime of attempted ex- 
tortion depends upon the acts, mind, and intent of 
the person threatening and not upon the effect or 
result upon the person to be coerced. Under a 
statute providing that fear such as well constitute 
extortion may be induced by a threat to accuse a 
person of any crime, the fact that the person threat- 
ened is not actuated by fear in paying money to ae- 
cused and that for that reason the accused could 


not be guilty of the completed crime of extortion 


will not preclude a conviction for an attempt to 
commit the crime.5* Under such a statute, where 
an intended victim of extortion paid money in ap- 
parent pursuance of threats, but really to entrap ac- 
cused, the offense is an attempt to commit, and not 
consummated extortion.®® 


44. Commonwealth v. Patrick, 105 
S.W. 981, 127 Ky. 473, 32 Ky.L. 348. 


[a] Letter by individual.—The 
sending of an intimidating letter by 
one woman to another to blackmail 
was not an offense thereunder. Com. 
v. Patrick, 105 S.W. 981, 127 Ky. 473, 
32) Ky. b. .343. 


45. Dunn v. State, 63 S.W. 571, 43 
Tex.Cr. 25. 


[a] Notice or sign held sufficient. 
—An anonymous notice deposited in 
the mail addressed to one “Jim 
Owens” as follows: “Jim Owens 
went to hell June 20, 1900’ on April 
9, 1900, followed by a drawing of a 
coffin and a scaffold from which a 
body is suspended by the neck, is suf- 
ficient to support a prosecution. 
Dunn v. State, 63 S.W. 571, 43 Tex. 
Cr: 25. 


46. Dunn v. State, supra. 


[a] Illustration.—Where an_ in- 
dictment for whitecapping alleged 
that an envelope containing a threat- 
ening letter to one “Jim Owens’? was 
addressed to “Jim Owes,” by which 
accused knowingly and_ willfully 
caused such letter to be sent to “Jim 
Owens,” and the evidence showed that 
there was no one by the name of 
“Owes” living at the post office to 


which the letter was addressed, there 
was not such ambiguity in the names 
as to make the indictment bad. Dunn 
vy. State, 63 S.W. 571, 43 Tex.Cr. 25. 


47. Kosier v. State, 260 S.W. 404, 
163 Ark. 513. 


48. Kosier v. State, supra. 


[a]. Illustration.—A message de- 
livered by defendant stating ‘‘There 
were two cars of Ku Klux came to 
my house last night and gave me or- 
ders to come over here and make you 
come clean with me” contained no 
threats or language of sufficient clear- 
ness to imply punishment upon fail- 
ure to comply with it, the Ku Klux 
Klan not being an unlawful organiza- 
tion. Kosier v. State, 260 S.W. 404, 
163 Ark. 5138. 


49. Kosier v. State, supra. 
50. Kosier v. State, supra. 


{a] Threat held insufficient.— 
Where accused, who had had trouble 
with his wife, went to the home of 
another and delivered the following 
message, ‘There were two cars of 
Ku Klux came to my house last night 
and gave me orders to come over 
here and make you come clean with 
me,’ the purpose being to obtain a 
written statement from the person to 


whom the message was delivered as 
to whether such person or the wife of 
the accused was to blame for the dis- 
agreement and separation of accused 
and his wife, is insufficient. Kosier 
v. State, 260 S.W. 404, 163 Ark. 513. 


51. Peo. v. Lavine, (Cal.App.) 1 P. 
(2a) 496 [appeal dism and cert den 
52 S.Ct. 500, 286 U.S. 528]. : 


52. Peo. v. Gardner, 38 N.E. 1008, 
aah Nee 119, 48 Am.S.R. 741, 21 L.R. 


[a] For example, the fact that 
one has been acting as a decoy of the 
police and trying to induce defend- 
ant to receive money from him un- 
der such circumstances as will render 
him guilty of a crime and enable the 
police to arrest and convict him of it 
will not preclude an indictment and 
conviction for an attempt to commit 
extortion. Peo. v. Gardner, 38 N.E. 
1003, 144 N.Y. 119, 43 Am.S.R. 741, 21 
RAL 69:9: 


[b] -Evidence held sufficient to 
sustain conviction of extortion by 
threats of criminal prosecution and 
exposure to disgrace. State v. Mc- 
Kenzie, 235 N.W. 274, 182 Minn. 513. 


53. People ex rel. Perry v. Gil- 
lette, 93 N.E, 953, 200 N.Y. 275. 
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[§ 33] One may be guilty under a statute punish- 
ing the sending of a letter or writing threatening 1n- 
jury to person or property with the intent to ex- 
tort money or property, although he does not per- 
sonally write, send, or deliver the letter contain- 
ing the threats if he conspires with others to do 
so.54 Under statutes punishing extortion by means 
of threatening letters, where the offense lies in the 
sending of the letter it is not material by whom it 


IV. INDICTMENT 


[§ 34] A. In General. The general rules as to 
indictments or informations as a basis for criminal 
prosecutions generally®® apply in prosecutions for 
crimes of the character under consideration. 
as in charging other statutory offenses,°° the in- 
dictment need not charge the offense in the lan- 


54. State v. Williams, 280 P. 777, 
128 Kan. 726. 


[a] Overt act.—An instruction 
that accused must have done some 
overt act need not be given. State v. 
Williams, 280 P. 777, 128 Kan. 726. 


55. Peo. v. Cadman, 57 Cal. 562; 
AOS v. State, 236 N.W. 694, 121 Neb. 


56. Peo. v. Campisi, 129 N.Y.S. 
974, 145 App.Div. 264, 26 N.Y.Cr. 219; 
Peo. v. Adrogna, 189 App.Div. 595, 124 
N.Y.S. 68, 25 N.Y.Cr. 37. 


57. State v. Waite, 70 N.W. 596, 
101 Iowa 377. 


58. See Indictments and Informa- 
tions 31 C.J. p 548. 


59. See cases infra this note and 
notes 60—63. 


[a] Conformity to preliminary 
examination.—Where, at 2a prelimin- 
ary examination, accused was held to 
‘answer for the crime of extortion, he 
may be tried upon an information 
‘based upon facts coming within the 
provisions of the statute punishing 
the obtaining by extortionate means 
from another of his signature to a 
paper or instrument whereby, if such 
signature were freely given, any prop- 
erty would be transferred or any debt, 
demand, charge, or right of action 
created in the same manner as if the 
actual delivery of such debt, demand, 
charge or right of action were ob- 
tained, although extortion is defined 
by another section of the statute to 
be the obtaining of property from an- 
other with his consent induced by 
wrongful use of force or fear. Bush 
v. State, 168 P. 508, 19 Ariz. 195. 


{b] Duplicity.—(1) An indictment 
under a statute punishing anyone 
threatening ‘‘to accuse another of a 
crime or offense or to do any injury 
to the person or property of another 
with intent thereby to extort money,” 
alleging that defendants did threat- 
en to accuse certain persons of a cer- 
tain crime, and did further threaten 
‘to injure the property of such per- 
sons, with intent to extort money 
from them, does not charge two of- 
fenses. State v. Lewis, 65 N.W. 295, 
96 Iowa 286. (2) Where the indict- 
ment is in three counts for three sepa- 
rate threatening letters, the prosecu- 


tion must elect. Reg. v. Ward, 10 
CoxC.C.42. 
fc] Word “feloniously,” used in 


charging a misdemeanor, may be dis- 
regarded where the statute so pro- 
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Thus, 


vides. Peo. v. Wenk, 127 N.Y.S. 702, 
71 Mise. 368, 26 N.Y.Cr. 65. 


60. See Indictments and Informa- 
tions § 258. 


61. Conn.—State v. McGee, 72 A. 
141, 81 Conn. 696. 


Ill.— Glover v. People, 68 N.E. 464, 
204 Ill. 170. 


Iowa.—State v. Debolt, 73 N.W. 499, 
104 Iowa 105; State v. Waite, 70 N.W. 
596, 101 Iowa 377. 


Ky.—Com. v. Patrick, 105 S.W. 981, 
12% Ky. 47350 32.4 Ky. (343. 


b Litirera cree v. Goodwin, 37 La.Ann. 


N.Y.—Hewitt v. Newburger, 36 N. 
W 593,0141) NoYo 638: 


Ohio.—Ditzler v. State, 4 OhioCir. 
Ct. 551, 2 OhioCir.Dec. 702; State v. 
Skransewfky, 5 OhioN.P.N.S. 177. 


fora v. State, (Cr.) 57 S. 


fa] Illustrations.—(1) The words 
“in order to compel,’’ when used in 
the indictment, are sufficient instead 
of “with intent thereby to compel,” 
as used in the statute. State v. De- 
bolt,-73 N.W. 499, 104 Iowa 105. (2) 
A charge that defendant did “threat- 
en to kill and murder” is equivalent 
to “threatening to take life” prohibit- 
ed by statute. Buie v. State, 1 Tex. 
App. 58. (3) ‘‘Willfully, maliciously 
and feloniously” is a sufficient alle- 
gation of ‘knowingly and malicious- 
ly,’ as required by statute. State v. 
Goodwin, 37 La.Ann. 713. 


62. Peo. v. Brennan, 53 P. 1098, 
121 Cal. 495; Peo. v. Schmitz, 94 P, 
419, 7 Cal.App. 330, 15 L.R.A.N.S. 717; 
State v. McGee, 72 A. 141, 81 Conn. 
696; Robinson v. Com., 101 Mass. 27, 
28; Tynes v. State, 17 Tex.App. 123; 
Stanford v. State, 268 S.W. 161, 99 
Tex.Cr. 111. 


[a] “Unlawfully” does not import 
“knowingly."—The word ‘“unlawful- 
ly,” when used in an indictment, is 
not a word of similar import to 
“knowingly” as used in the statute, 
Tynes v. State, 17 Tex.App. 123. 


[b]. “Prosecute” not substantial 
substitute for “accuse.”—An indict- 
ment charging defendant with threat- 
ening to “prosecute” another for a 
crime does not allege a punishable 
threat under a statute which defined 
the offense as threatening to “ac- 
cuse” another of crime. Rex y. Ab- 


[55 33-35 


On a charge of extortion by means 
of threats, accused may be guilty not only where 
he writes the alléved threatening letters himself 
but also where he acted in conjunction with those 
who did write them.°*® I 
to compel a person to act against his will may be 
committed by an officer of the United States where 
he is not in doing the act complained of acting 
within the scope of his official duties.*? 


The offense of threatening 


OR INFORMATION 


guage of the statute if words of similar import are 
used,®? but the elements of the offense as defined 
by the statute must be alleged,®? an indictment 
which does so with clearness and certainty being 
a sufficient statement of the offense.®* 


[§ 35] B. Intent. When the statute makes a cer- 


good, 2 C.&P. 436, 12 E.C.L. 661. 


[c] Indictments held insufficient. 
—Peo. v. Avery, 192 Ill.App. 128; 
Rank v. People, 80 Ill.App. 40; Hill 
v. State, (Okl.Cr.) 296 P. 508; Frank- 
lin v. State, (Tex.Cr.) 135 S.W. 1198; 
Franklin v. State, 134 S.W. 702, 61 
Tex.Cr. 235; Williams v. State, 100 
S.W. 149, 51 Tex.Cr. 1; Reg. v. Red- 
man, 10 CoxC.C. 159. ; 


{d] Unlawful injury.—Where the 
statute provides that the threat must 
be “to do an unlawful injury to the 
person or property of an individual,” 
the indictment must state the specific 
“unlawful injury.” Peo. v. Schmitz, 
94 P. 419, 7 Cal.App. 330, 15 L.R.A. 
N.S. 717. 


Statement of substance of offenses 
generally see Indictments and In- 
formations § 238 et seq. 


63. See cases infra this note. 


{a] Indictments held snufficient.— 
Jefford v. U. S., 31 F.(2d) 908; Brown 
v. State, 72 So. 757, 15. Ala.App. 180 
[cert den 73 So. 999, 198 Ala. 689]; 
Lee v. State, 145 P. 244, 16 Ariz, 291, 
Ann.Cas.1917B 131; State v. Scott, 
169 S.W. 314, 114 Ark. 38; Chunn v. 
State, 54 S.E. 751, 125 Ga. 789; Cook 
v. State, 97 S.E. 264, 22 Ga.App. 770; 
Kistler v. State, 54 Ind. 400; State v. 
Browning, 133 N.W. 330, 153 Iowa 37; 
State v. Harris, 90 So. 574, 150 La. 
214; State v. Allen, 56 So. 655, 129 
La. 733, Ann.Cas.1913B 454; State v. 
Blackington, 88 A. 726, 111 Me. 229; 
Peo. v. Campbell, 139 N.W. 24, 173 
Mich. 381; Fetty v. State, 223 N.W. 
955, 118 Neb. 169; State v. Harper, 
94 N.C. 936; Smith v. State, 10 Ohio 
App. 19; Simmons vy. State, 248 S.W. 
392, 93 Tex.Cr. 421; Bradfield v. State, 
166 Siw. 734, 73 Tex.Cr. 853, Ann. 
Cas.1917C 696; Sims v. State, 158 S, 
W. 287, 71 Tex.Cr. 44; Oliver v. State, 
124 S.W. 687, 58 Tex.Cr. 50. 


[b] Fact of writing—Under a 
statute making it a crime to send or 
deliver a letter containing threats to 
extort money it is sufficient to charge 
accused with sending such a letter 
without alleging ‘that he wrote it al- 
though it appears on its face to have 
been written by someone else. Peo. v. 
Cadman, 57 Cal. 562. 


[ec] Amount of money demanded 
from the threatened person, in the 
erime of threatening with intent to 
extort, need not be set out in the in- 
dictment. State v. Blackington, 88 
A. 726, 111 Me, 229. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 35-37] 


tain intent an element of the offense that intent must 
be averred by a proper allegation.®4 


[§ 36] C. Person to Whom and against Whom 
Threat Made. The indictment should state against 
whom the threat was directed,*® and to whom it was 
made,°® although the absence of a specific averment 
has been held not fatal where the fact sufficiently 
appeared from other allegations.®7 


Ownership of property. In some jurisdictions it is 
held that an indictment charging that threats were 
made with intent to extort property must allege the 
ownership of the property®® unless money is de- 
manded, in which case ownership is implied;®® but 
_according to other authority such an allegation is 


immaterial.7° 


[§ 37] D. Nature and Subject Matter of Threat. 


6&4 State v. Ullman, 5 Minn. 13; 
Tindale v. State, (Tex.Cr.) 51 S.W. 
373; Wilkerson v. State, (Tex.Cr.) 30 
S.W. 807; Landa v. State, 10 S.W. 218, 
26 Tex.App. 580; Buie v. State, 1 Tex. 
App. 58. 


65. State v. Goldenberg, 233 N.W. 
66, 211 Iowa 234; State v. Waite, 70 
N.W. 596,-101 \lowa 377; State v. 
Brownlee, 51 N.W. 25, 84 Iowa 473. 


[a] Threat to burn entire town.— 


An allegation in the indictment that. 


defendant threatened to burn an en- 
tire town is sufficient, it being con- 
sidered unreasonable to demand an 
enumeration of all the property own- 
ers of the town. State v. Asberry, 37 
La.Ann, 124. 


66. Kessler v. State, 50 Ind. 229. 


67. State v.«Brownlee, 51 N.W. 25, 
84 Iowa 473; Peo. v. Whittemore, 61 
N.W. 138, 102 Mich. 519. 


[a] Illustrations.—(1) An indict- 
ment, which charges that. defendant 
verbally threatened to shoot the 
prosecuting witness, unless the latter 
would sign several promissory notes 
and deliver them to defendant, charg- 
es with sufficient certainty that the 
threats were made to or in the pres- 
ence of the prosecuting witness. 
State v. Brownlee, 51 N.W. 25, 84 Iowa 
473. (2) Where an indictment for 
extorting money by means of threats 
to kill averred that defendant did 
then and there threaten to kill and 
murder W, with intent then and there 
unlawfully and feloniously to extort 
money from him, the said W, such 
averment indicated that the threats 
proceeded from defendant and were 
within the hearing of W, and the in- 
dictment was therefore not objection- 
able for failure to show to whom the 
threats were made. .Glover v. People, 
68 N.E. 464, 204 Ill. 170. 


68. Green v. State, 60 N.E. 941, 
157 Ind. 101; State v. Ullman, 5 Minn. 
13. 


69. Biggs v. People, 8 Barb. (N.Y.) 
547. 


70. Reg. 
387. 

ta]. Reason for rule.—‘“Whether 
anything is obtained or not, the crime 
is complete, and, therefore, whether 
the property belongs to the person 
threatened or not, is quite immaterial, 
the offense is committed immediately 
the accusation is made, with the evil 
intent stated in the indictment.” Reg. 
v. Tiddeman, 4 CoxC.C. 387, 389. 


71. Cal.—Peo. v. Tonielli, 22 P. 678, 
81 Cal. 275. 


Iowa.—State v. Goldenberg, 233 N. 
W. 66, 211 Iowa 234; State v. Mc- 


v. Tiddeman, 4 CoxC.C. 
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The character of the threat should be set out,7! and: 


the threat should be alleged with such clearness and: 


certainty as to apprise the accused of the particeu- 
lar act, or words, or letter for which he is called 
upon to answer.?? 
exact words used need not be alleged,’* but in some 
jurisdictions a written threat must be set out in 
hee verba;** and, if it is in a foreign language, it 


Where the threat is verbal the: 


must be followed by an English translation;?> in 


other jurisdictions an allegation in hxe verba has 
been held not necessary.7® 
of accusation of crime, the crime must be so deseribed 
as to bring it within the intent of the statute,"7 but 
it need not be alleged with the particularity that. 
might be requisite in an indictment therefor7® and,. 
where the guilt or innocence of the threatened per- 


Where the threat is one 


son is immaterial,’® allegations need not be made 


Glasson, 56 N.W. 2938, 88 Iowa 667. 


Me.—State v. Robinson, 27 A. 99, 
85 Me. 195. 


Mich.—Peo. v. Jones, 28 N.W. 839, 
62 Mich. 304. 


_ N.M.—State v, Strickland, 155 P. 
719, 21 N.M. 411. 


N.Y.—Peo. v. Gillian, 50 Hun 35, 2 
Ee 476 [aff 21 N.E. 1117, 115 N.Y. 


Tex.—Cohen y. State, 38 S.W. 1005, 
Oe hex Cx lS. 


[a] Verbal or written.—Under a 
statute which makes the offense to 
consist of threatening “either verbal- 
ly or by any written or printed com- 
munication,” an indictment which 
fails to allege how the threats were 
made is insufficient. Robinson v. 
Com., 101 Mass. 27. 


72. State v. McGee, 72 A. 141, 81 
Conn. 696; Com. v. Patrick, 105 S.W. 
981, 127 Ky. 473, 32 Ky.L. 343; Stan- 
ford v. State, 268 S.W. 161, 99 Tex. 
Cr. 111; Rudy v. State, 195 S.W. 187, 
81 Tex.Cr. 272. 


73. Ill—Glover v. People, 68 N.E. 
464, 204 Ill. 170. 

Iowa.—State v. Lewis, 65 N.W. 295, 
96 Iowa 286; State v. O’Mally, 48 
Iowa 501. 

Me.—State v. 
726, 111 Me, 229. 

Mass.—Com. v. Philpot, 130 Mass. 
59; Commonwealth v. Goodwin, 122 
Mass. 19; Com. v. Dorus, 108 Mass. 
488; Com. v. Moulton, 108 Mass. 307. 


Tex.—Diggs v. State, 141 S.W. 100, 
64 Tex.Cr. 122. 

74. State v. Conradi, 
128 La. 105: 

{a] Threatening letter.—An _  in- 
dictment for sending a threatening 
letter must set out the letter in hec 
verba. Lloyd’s Case, East P. C. 1122. 


75. State v. Conradi, 54 So. 577, 128 
La, 105. 

76. Johnson v. State, 44 So. 670, 
152 Ala. 46; State v. Stewart, 2 S. 
W. 790, 90 Mo. 507; Peo. v. Misiani, 
133 N.Y.S. 291, 148 App.Div. 797, 27 
N.Y.Cr. 94; Bradfield v. State, 166 S. 
W. 734, 73 Tex.Cr. 353, Ann.Cas.1917C 
696. But see Tynes v. State, 17 Tex. 
App. 123 (holding threatening letter 
must be set out in heec verba). 


77. Peo. v. Hoffman, 58 P. 856, 126 
Cal. 366; Mann v. State, 26 N.E. 226, 
47 OhioSt. 556, 11 L.R.A. 656; Smith 
v. State, 25 OhioCir.Ct. 22. 


[a] Allegations showing that 
threatened charge is not of an of- 
fense vitiates the indictment. State 
v. Sekrit, 32 S.W. 977, 130 Mo. 401. 


Blackington, 88 A. 


54 So. 577, 


that the party against whom the threat was made 


78. Ariz.—Lee v. State, 145 P. 244, 
16 Ariz. 291, Ann.Cas.1917B 131. 


Fla.—King v. State, 83 So. 88, 78 
Fla. 384. 


Mass.—Com. v. Bacon, 135 Mass. 
521; Com. v. Philpot, 130 Mass. 59; 
Com. v. Goodwin, 122 Mass. 19; Com. 
v. O’Connell, 12 Allen 451; Com. v.. 
Murphy, 12 Allen 449. 


Mich.—People v. Frey, 70 N.W. 548,. 
112 Mich. 251. 


Mo.—State v. Patterson, 196 S.W. 3,. 
271 Mo. 99. 


N.Y.—People y. Hichler, 26 N.Y.S. 
998, 75 Hun 26. ; 


Tenn.—State v. Needham, 245 S.W. 
527, 147 Tenn. 50. 


Tex.—Cohen v. State, 38 S.W. 1005,. 
od Tex-Crerirs. 


Wis.—State v. McDonald, 213 N-W. 
295, 192 Wis. 612. 


[a] Reason for rule.—‘If such a 
rule were adopted, it would defeat the 
operation of the statute in many cas- 
es which would clearly come within 
the mischief which it is designed to 
remedy... The plain intent of the leg- 
islature was to prevent the extortion 
of money or the exercise of duress 
upon -persons to their injury, by 
threatening to accuse them of some 
crime or offense. Such threats might 
often be expressed in very general or 
vague terms, without indicating the 
precise nature of the accusation or 
degree of crime intended to be em- 
braced within the language used, and 
yet be equally efficacious in compel- 
ling the giving of money or the doing 
of some other act to the injury or 
prejudice of the person to whom it 
was. addressed. In such cases it 
would be manifestly impossible to set 
out in the indictment with technical 
accuracy the exact offense of which 
the defendant’had threatened to ae- 
cuse another person. It could not 
have been intended that no threat of 
accusation of crime should be punish- 
able which was not expressed in such 
words as to convey the idea that some: 
distinct offense or specific charge of 
crime was embraced within their 
meaning. No such accuracy of alle- 
gation can be required under the stat- 
ute.” Com. v. Murphy, 12 Allen 
(Mass.) 449, 450. 


[b] Mlustration.—An information 
charging defendant with extortion in 
threatening a forgery prosecution was 
sufficient, although it did not specify 
when, where, or by what means for- 
gery was supposed to have been com- 
mitted. State v. McDonald, 213 N.W. 
295, 192 Wis. 612. 


79. See supra §:8. 


~ 
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was innocent of the crime or immorality of which 
the threat was made;*®® but, where under the stat- 
ute the threat must be one to do an illegal act, the 
innocence of the threatened person must be alleged.®+ 


Innuendo. The sense of the threat charged must 
not be materially enlarged or changed by an in- 
nuendo.®? A letter signed “I am your cut-throat” 
has been held so plain a threat to kill as to render 
it unnecessary to insert either innuendoes or prefa- 


tory allegations in the indictment to explain its mean- - 


THREATS AND UNLAWFUL COMMUNICATIONS 


ing.8# 

[§ 38] E. Attempts. It is not necessary to allege 
complainant’s fear in an indictment for an attempt 
to commit extortion by threats.** 


[§ 39] F. Amendment. Where there is statutory 
provision that the indictment may be amended, by 
motion of the prosecuting officer, in matters of form, 
an indictment may not be amended to change the 
person to whom injury was threatened.*® 


V. ISSUES, PROOF, AND VARIANCE 


[§ 40] As in other criminal prosecutions,®® a ma- 
terial variance between the allegations of the indict- 
ment and the proof is fatal except as it may be cured 


by statute,®7 as, for example, with reference to the’ 


nature and character of the threat on which the 
charge is based.8& A variance between the indict- 
ment and proof at the trial of the middle name or 
initial of the person threatened has been held fa- 
tal,8® but such variance may be made immaterial by 
a-statute providing that a defendant shall not be 
acquitted by reason of an immaterial misnomer of 
a third party.°° When the person threatened is 
known by two names, a statement of either-in the 
indictment is sufficient and there is no variance be- 


tween the indictment and proof if at the trial it is 
shown that in fact his real name was not that which 
was stated in the indictment.®! A variance between 
the indictment and proof of the spelling of the name 
of the person to whom a threatening letter was sent 
is immaterial.°2 A variance of an immaterial word 
in the letter set out in the indictment and the let- 
ter proved at trial may be disregarded.®* The pros- 
ecution is not required to prove defendant’s use of 
the exact words alleged in the bill cf particulars; 
it being sufficient if the substance of the threat al- 
leged is proved.°* A defendant charged with threat- 
ening cannot be found guilty of the crime of com- 
pulsion (coaccién).°> 


VI. DEFENSES 


[§ 41] In addition to the defenses available in 
criminal prosecutions generally,®® the nonexistence 
of one or more of the essential elements®? of the 
offense is, of course, a defense. A conviction of send- 
ing a threatening note to one person will not bar 


a prosecution for sending a similar note to another 
person, although the notes were mailed at the same 
time.®® The privilege of an attorney does not con- 
stitute a defense to an accusation of writing threat- 
ening letters.®® 


SS Oe ee ee, 


80. Ind.—Kessler v. State, 50 Ind. 
229. 

Iowa.—State v. Debolt, 73 N.W. 499, 
104 Iowa 105. 


Mo.—State v. McCabe, 37 S.W. 123, 
135 Mo. 450, 58 Am.S.R. 589, 34 L.R.A. 
1275: 

N.Y.—People v. Wightman, 11 N.E. 
135, 104 N.Y. 598, 5 N.Y.Cr. 545. 


N.C.—State v. Harper, 94 N.C. 936. 


Ohio.—Elliott v. State, 36 OhioSt. 
318, 2 Ky.L. 144. 


81. Scales v. State, 144 S.W. 263, 
65 Tex.Cr. 355. 


82. Atchley v. State, 120 S.W. 1010, 
56 Tex.Cr. 569. 


fa] MTllustration.—An indictment 
which charged that defendant unlaw- 
fully made threats to do personal vio- 
lence to prosecutor, and did send to 
him an anonymous notice, and post on 
prosecutor’s premises such _ notice, 
saying, “Dam you if this dont led 
will,” meaning thereby ‘Damn you, if 
this don’t move you, lead will,’ with 
the intention of causing the prosecu- 
tor to abandon the premises, etc., ma- 
terially enlarged the sense of the 
words written, and the indictment 
was, therefore, unsustainable. Atch- 
1, v. State, 120 S.W. 1010, 56 Tex.Cr, 


63. Rex v. Bouchie, 4 C.&P. 562, 
19 B.C.L, 650. 


84. People v. Petrovich, 190 N.Y.S. 
760, 116 Misc. 528, 39 N.Y.Cr. 300. 


85. Com. v. Snow, 169 N.E. 542, 269 
Mass. 598, 68 A.L.R. 920. 


86. See Indictments and Informa- 
tions § 451. : 


87. State v. Anderson, 227 P. 810, 
63 Utah 542. 


[a] Variance held not shown or 
immaterial.—Under an indictment al- 
leging delivéry of four articles be- 
cause of threats, proof of delivery of 
any one would support conviction. 
Biggerstaff v. State, 2 S.W.(2d) 256, 
108 Tex.Cr. 631. 


88. People v. Kelly, 216 N.Y.S. 116, 
127 Misc. 300. 


[a] There is fatal variance where 
an information charges sending of a 
threatening letter in words and fig- 
ures following, which are in English, 
and the proof is of a letter in a for- 
eign language. People v. Rizotto, 159 
P. 199, 30 Cal.App. 616. 


[b] Fear of arrest and fear of dis- 
grace.—Proof of extorting money by 
threat of arrest for operating a gam- 
bling house was not a material vari- 
ance with an indictment charging ex- 
tortion by threat to expose another 
to disgrace by accusing him of oper- 
ating a gambling house. State v. 
Duffy, 229 N.W. 558, 179 Minn. 439. 


{[c] Court in which prosecution 
threatened.—The variance is fatal 
where extortion by threats of crim- 
inal prosecution before a certain jus- 
tice is alleged, and threats to prose- 
cute before another justice are prov- 
ed. Strange v. State, 26 S.W. 406, 
33 Tex.Cr. 315. 


[d] Charge of threat to accuse and 
proof of request for settlement.—A 
letter written by a married woman to 
a man asking that he make a settle- 
ment for certain “tragedy” in order 
to avoid scandal and trouble does not 
support a charge of making threats 
to accuse him of crime, ete., for the 


purpose of extorting money. State v. 
Anderson, 227 P. 810, 63 Utah 542. 


89. Com. v. Buckley, 13 N.E. 368, 
145 Mass. 181. 


90. Com. v: Snow, 169 N.E. 542, 269 
Mass. 598, 68 A.L.R. 920. 


91. Williams v. State, 18 Tex.App. 
285, 46 Am.R. 237. 


92. Toomer y. State, 76 A. 118, 112 
Md. 285. 


93. People v. Tonielli, 22 P. 678, 
81 Cal. 275; Toomer y. State, 76 A, 
118, 112 Md. 285. 


[a] Illustration.—That the letter 
put in evidence in a prosecution for 
attempt to extort money from anoth- 
er, by threat to injure his property, 
stated that the money must be put 
in a certain place, “‘unbenonce” to any 
one but the person threatened, while 
the letter as copied in the indictment 
stated, that it must be put there “un- 
binond” to any one, was not a fatal 
variance. Toomer v. State, 76 A. 118, 
112 Md. 285. 


94. Commonwealth § y. 
148 N.E. 123, 252 Mass. 465. 
as U. S. v. Sevilia, 1 Philippine 

96. See Criminal Law §§ 711-777. 

97. See supra §§ 2-32. 


98. Dunn v. State, 63 S.W. 
43 Tex.Cr, 25. ERAN Ha 


“The mere fact that two offenses 
are committed contemporaneously 
does not make them any the less two 
distinct offenses.’’ Dunn v. State, su- 
pra. 

99. People v. Wickes, 98 N.Y.S. 
168, 112 App.Div. 39, 20 N.Y.cr, 9. 


Corcoran, 


For later cases, developments and changes in the law see Annotations, same title and section number 


“§§ 42-43] 
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VII. EVIDENCE 


[§ 42] A. Admissibility—1. In General. The 
rules applicable in the case of criminal prosecutions 
generally’ control as to the admissibility of evidence 
in prosecutions of the character under considera- 
tion.” Thus evidence otherwise competent is admis- 
sible to show the meaning which defendant under- 
stood the language of his alleged threat to have,* 
the effect which he should have known it would have 
upon the mind of the person to whom it is made,‘ 
that defendant was a member of an organization 
banded together to commit crimes of the kind 
charged,® and that accused and other members re- 
ceived from an organization money, the fruit of their 
unlawful acts. Threats made on former occasions 
are admissible to show the relationship between the 
parties which existed at the time the threat, for 
which the defendant is being prosecuted, was made.” 
Where the question of whether the complaining wit- 
ness was placed in fear by the threats is in issue, his 
declarations with reference thereto are admissible.® 
Where money is wrongfully exacted the source from 
which the prosecuting witness obtained it is not 
material.? Evidence that the person threatened had 
in fact committed the crime is not competent to 
show that the language used did not import and 
intend a threat to accuse him of having committed 
it.1° The state cannot introduce evidence as to the 
chastity of the wife at the time of the trial of an 
indictment of a husband for blackmail by threaten- 
ing to accuse another of seduction of the wife.1t 


On trial of accessary after the fact to a charge 
of sending threatening letters, in the absence of the 
principal, the letters so written and sent by the 


1. See Criminal Law §§ 1034-1558. 
2. See cases infra this note and 


than you do of your wife and family, 
go ahead’ was admissible to show 
why the prosecuting witness was 


principal are evidence on the trial.1? 


[§ 43] 2. Intent. Any relevant evidence which is 
otherwise competent is admissible to establish intent 
or the absence thereof.t? For example, in order to 
show the presence of intent it may be admissible to 
show similar threats to extort-money from others,!* 
that defendant had been advised that his contem- 
plated act would be a crime,!® that defendant had 
procured'® or attempted to procure?’ the arrest of 
complainant. To show the absence of intent evi- 
dence of similar “jokes” is admissible,!® or evidence 
that defendant was acting under the direction of a 
society for the prevention of crime.1® In accord- 
ance with the views elsewhere considered as to the 
materiality of the good faith of accused as bearing 
on his intent,?° and as to the materiality of the guilt 
or innocence of the person to whom the threat is 
made of the charge with which it is threatened to 
accuse him,?* while by some authorities evidence 
tending to establish the guilt of the person threat- 
ened with an accusation is admitted as bearing on 
the question of intent,?? by other authorities the rule 
is limited to cases wherein the crime of which it ig 
threatened to make an accusation involves a wrong 
to defendant,?® and in other eases-the evidence is 
inadmissible;?# and it obviously is inadmissible 
where the view is taken that the guilt or innocence 
of the person threatened cannot be taken into con- 
sideration.?®> Under a statute which provides that 
a threat made in jest, or in heat of anger, shall be 
but a misdemeanor, it is competent. for a defendant 
to show that the threat was not followed by any con- 
duct showing an intention to carry the threat into 


34, 112 Cal.App, 442. 
Ind.—Hacock v. State, 82 N.E. 1039, 


ee EN Pe NE ee ae 


notes 3-12. 
[a] Evidence held admissible.— 


'(1) Knife found in possession of de- 


fendant accused of making threats 
to kill. State v. Prince, 284 P. 108, 
75 Utah 205. (2) Explosion of bomb 
at door of complainant’s apartment 
two days after an alleged threat by 


accused to blow complaining witness’ 


head off. People v. Vitusky, 140 N.Y. 
S. 19, 155 App.Div. 139. (3) Tracks 
found leading to a place where a cow 
was killed to corroborate prosecuting 
witness, who alleged that he had been 
eompelled to kill a cow belonging to 
a third person so that defendant and 
his confederates could accuse him of 
erime. JIuee v. State, 145 P. 244, 16 
Ariz. 291, Ann.Cas.1917B 181. (4) 
Contract between defendant and cred- 
it reporting company and requests 
for information concerning the finan- 
cial standings of different persons 
who were intended victims. Common- 
wealth v..Corcoran, 148 N.E. 123, 252 
Mass. 465. 


3. Commonwealth v. Campolla, 28 
Pa.Super. 379. 

4 Commonwealth v. Campolla, su- 
pra. 

5. Commonwealth v. Campolla, su- 
pra. 

6 Commonwealth y. Campolla, su- 
pra. 

7, Glover v. People, 68 N.E. 464, 
204 Ill. 170; Williams v. State, 167 
N.E. 609, 32 ‘Ohio App. 124 


[a] Illustration.—A. previous 
threat “If you think more of $500 


more easily terrorized and parted with 
his money more readily by reason of 
the subsequent. threat. People v. 
Glover, 68 N.E. 464, 204 I11. 170. 


8 State v. Prince, 284 P. 108, 75 
Utah 205. 


9. People v. Weinseimer, 102 N.Y. 
S. 579, 117 App.Div. 603, 20 N.Y.Cr. 537 
[aff 83 N.B. 1129, 190 N.Y. 5371. 


[a] Illustration.—Where, after a 
contract had been let for the plumb- 
ing of a building, defendant, who was 
the president of a local plumbers’ un- 
ion, refused to permit the work to 
proceed until he was paid a certain 
sum of money by the contractor, it 
was immaterial, in a prosecution of 
defendant for extortion, whether the 
money which the contractor delivered 
to defendant was his own or that of 
the owner of the building. People v. 
Weinseimer, 102 N.Y.S. 579, 117 App. 
Div. 6038, 20 N.Y.Cr. 587 [aff 83 N.E. 
1129, 190 N.Y. 5387]. 


10. Commonwealth v. Buckley, 18 
N.E. 577, 148 Mass. 27, 1 L.R.A. 624. 
11. McMillen v. State, 60 Ind. 216. 


12. Reg. v. Hansill, 3 Cox C. C. 
5OT. 


13. See cases infra notes 14-26. 
14. U.S.—Farkas v. U. S., 2 F.(2d) 
644. 


Ala.—Brown v. State, 72 So. 757, 15 
Ala.App. 180 [appeal den 73 So. 999, 
198 Ala. 689]. 


Cal.—People v. Francisco, 297 P. 


169 Ind. 488. 


Iowa.—State v. Lewis, 65 N.W. 295, 
96 Iowa 286. 


N.Y.—People v. Weinseimer, 102 N. 
Y.S. 579, 117 App.Div. 603, 20 N.Y.Cr. 
578 [aff 83 N.E. 1129, 190 N.Y. 537]. 


Oi amaupaiade v. State, 10 Ohio App. 


Vt.—State v. Louanis, 65 A. 532, 79 
Vt. 463, 9 Ann.Cas. 194. 


15. State v. Richards, 167 P. 47, 
97 Wash. 587. 


16. People v. Whittemore, 61 N.W. 
13, 102 Mich. 519. 


17. Reg. v. Braynell, 
402. 


18. Norris. v. State, 95 Ind. 73, 48 
Am.R. 700. 


19. People v. Gardner, 38 N.E. ee 
144 N.Y. 119, 43 Am.S.R. 741, 28 L. 
R.A. 699, 9 N.Y.Cr. 404. 


20. See supra § 15. 
21. See supra § 8. 


22. State v. Waite, 70 N.W. 596, 
101 lowa 377; Mann v. State, 26 N.E. 
226, 47 Ohio St. 556, 11 L.R.A. 656; 
Cohen v. State, 38 S.w. 1005, 37 Tex. 

v 


23. Com. v. Jones, 121 Mass. 57, 
23 Am.R. 257. 


24. Com. v. Buckley, 18 N.E. 577, 
148 Mass. 27, 1 L.R.A. 624, 


25. Peopie v. Whittemore, 61 N.W. 
13, 102 Mich. 519. 


4 Cox C. CG. 


, 
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execution.?® 


[§ 44] 3. Meaning of Threatening Letters. Parol 
evidencé may be introduced to show the meaning of 
a threatening letter,?"7 and explanatory letters, pre- 
vious and subsequent to the one threatening, may 
‘be received in evidence as explanatory of the letter 
-set forth in the indictment.?® In a jurisdiction where 
there are two statutes covering threats, one against 
“knowing and maliciously” sending a letter, the 
other against threats with intent to extort, in the 
trial under the first statute evidence tending to show 
that defendant sent the letter with intent to extort 
is admissible as it goes to show that he “knowingly 
and maliciously” sent such letter.?9 


[§ 45] B. Weight and Sufficiency. The rules ap- 


VIII. 


[§ 46] A. Questions for Court and Jury. Ques- 
tions of fact are for the jury on proper instructions 
by the court.2* Thus whether there was or was not 
a threat is ordinarily held to be for the jury,*" as is 
also the question of whether a letter sent was a 
threatening one,*® or of its meaning, if ambiguous,®® 
although it has been held that the question of wheth- 
er the evidence of statements alleged to have been 
made could be found to constitute a threat presents 
a question of law for the court.*® The question of 
intent is also for the jury.*! Under a statute which 


26. U.S. v. Paguirigan, 14 Philip-; 19; 
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Singleton v. State, (Okl.Cr.) 291 


[§§ 43-47 


plicable to criminal prosecutions generally®® are 
applicable to prosecutions for offenses of the char- 
acter under consideration.?! Cireumstantial evi- 
dence may be sufficient,?? and, while any possible 
inference of innocence need not be excluded,** the 
evidence must exclude every reasonable hypothesis 
except that of defendant’s guilt.** 


Accomplice’s testimony. Persons who were secret- 
ed while defendant and an accomplice were discuss- 
ing plans as to the best method of compelling the 
prosecuting witness to sign the notes, and who there- 
by assisted in the.execution of a plan to secure evi- 
dence against defendant, are not accomplices, and 
their testimony need not be corroborated.*® 


TRIAL 


punishes the sending of threatening letters without 
probable cause for demanding such money or prop- 
erty, it is a question for the jury to say whether 
or not defendant had reasonable cause for sending 
the letter.*? 


[§ 47] B. Instructions. General rules as to in- 
structions in criminal cases** apply in prosecutions 
for offenses of the character under consideration.** 
Thus the instructions must correctly state the law 
applicable to the facts,*® and must not invade the 


N.E. 77, 345 Ill. 453, 458, 


: 30. 
1999. 


pine 450. 


27. Ind.—Motsinger v. State, 24 N. 
EB. 342, 123 Ind. 498. 


Me.—State vy. Patterson, 68 Me. 473. 
Mo.—State v. Linthicum, 68 Mo. 
6. 


N.Y.—People vy. Gillian, 2 N.Y.S. 
476, 50 Hun 35 [aff 21 N.H. 1117, 115 
N.Y. 643]. 


Eng.—Reg. v. Hendy, 4 Cox C. C. 
243. 


28. Robinson’s Case, 
1110. 


ior State v. Goodwin, 37 La.Ann. 
713. 


f 


East P. C, 


See Criminal Law §§ 1559- 


31. See cases infra this note. 


[a] Evidence held snfficient to 
sustain conviction.—Jefford v. U. S., 
31 F.(2d) 908; Farkas v. U. S., 2 F. 
(2a) 644; Brown v. State, 72 So. 757, 
15 Ala.App. 180 [cert den 73 So. 999, 
198 Ala. 689]; People v. Sanders, 207 
P. 380, 188 Cal. 744; People v. Peck, 
185 P. 881, 43 Cal.App. 638; Bulfin 
v. State, 144 S.E. 15, 38 Ga.App. 358; 
State v. Browning, 133 N.W. 330, 153 
Iowa 37; State v. Williams, 280 P. 
T7177, 128 Kan. 726; Commonwealth v. 
Corcoran, 148 N.E. 128, 252 Mass. 465; 
Com. v. Carpenter, 108 Mass. 15; 
State v. McKenzie, 235 N.W. 274, 182 
Minn. 513; People v. Weinseimer, 83 
N.E. 1129, 190 N.Y. 537; People v. 
Vitusky, 140 N.Y.S. 19, 155 App.Div. 
139, 29 N.Y.Cr. 146; People v. Misiani, 
133 N.Y.S. 291, 148 App.Div. 797, 27 
N.Y.Cr. 94; People v. Campisi, 129 
N.Y.S. 974, 145 App.Div. 264, 26 N.Y. 
Cr. 219; People v. Adrogna, 124 N.Y. 
S. 68, 139 App.Div. 595, 25 N.Y.Cr. 
387; People v. Triscoli, 102 N.Y.S. 
$28, 117 App.Div. 120, .21. N.Y.Cry 1; 
State v. Gilbert, 153 N.W. 1009, 31 N. 
D. 5387; Smith v. State, 10 OhioApp. 


P. 145; Nelms v. State, 237 P. 870, 31 
Okl.Cr. 185; Commonwealth v. Bern- 
stine, 157 A. 698, 103 Pa.Super. 518; 
Commonwealth v. Hoagland, 93 Pa. 
Super. 274; Commonwealth v. Nathan, 
93 Pa.Super. 193; Commonwealth v. 
Nicoletti, 82 Pa.Super. 395; Common- 
wealth v. Morura, 75 Pa.Super. 22, 
26, 27; U. S. v. Eguia, 38 Philippine 
857; Biggerstaff v. State, 2 S.W.(2d) 
256, 108 Tex.Cr. 631; Simmons v. 
State, 248 S.W. 392, 93 Tex.Cr. 421; 
State v. Loguidice, 150 N.W. 980, 160 
Was. ree Reg. v. Chalmers, 10 Cox 


[b] Evidence held insufficient to 
sustain conviction.—Beard v. State, 
136 S.E. 333, 36 Ga.App. 266; O’Neal 
v. State, 126 S.E. 863, 33 Ga.App. 582; 
People v. Farrell, 178 N.E. 77, 345 Ill. 
453; Sims v. State, 158 S.W. 287, 71 
Tex.Cr. 44; Reg. v. Norton, 8 C.&P. 
196, 671, 34 E.C.L. 954, 173 Reprint 
458, 667; Rex v. Howe, 7 C.&P. 268, 
32 H.C.L. 606, 173 Reprint 118; Ma- 
jor’s Case, East P. C. 1118. 


32. State v. Debolt, 73 N.W. 499, 
104 Iowa 105; State v. Gallicio, 129 
So. 541, 170 La. 954; State v. Cortese, 
139 A. 923, 104 N.J.Law 447 [aff 134 
A. 294. 4 N.J.Misc. 683 (second case) ]. 


33. People v. Adrogna, 124 N.Y.S. 
68, 1389 App.Div. 595, 25 N.Y.Cr. 37. 


34. O’Neal vy. State, 126 S.E. 863, 
33 Ga,App. 582; People v. Adrogna, 
uae cue 68, 189 App.Div. 595, 25 N. 

HOne = 


“Where a conviction is based upon 
unsatisfactory evidence, or where 
there remains such a grave and seri- 
ous doubt of the guilt of the accused 
as to lead to the conclusion that the 
verdict is the result of prejudice or 
passion and not of that calm and 
deliberate consideration of the evi- 
dence which the law requires, it is 
the duty of this court to reverse the 
judgment.” People v. Farrell, 178 


35. State v. Brownlee, 51 N.W. 25, 
84 Iowa 473. 


36. See cases infra this note. 


[a] Questions held to be for jury.— 
(1) Whether threat was calculated to 
disturb a man and unsettle his mind 
—overcome his mind. State v. Lou- 
anis, 79 Vt. 463, 65 A. 532, 9 Ann.Cas. 
194. (2) Whether menaces were of 
such a nature as to deprive the person 
of his voluntary consent. Regs vi 
Walton, 9 Cox C. C. 268. (3) Wheth- 
er the person into whose hands let- 
ter fell was really the one for whom 
it was intended. Reg. v. Carruthers, 
1 Cox C. C. 138. (4) Whether defend- 
ant wrote letter. State v. Venzio, 87 
A. 126, 84 N.J.Law 418. 


87. People v. Choynski, 30 P. 791, 
95 Cal. 640; People v. Whittemore, 61 
N.W. 18, 102 Mich. 519; State v. Stew- 
art, 2 S.W. 790, 90 Mo. 507; Reg. v. 
Nugent, 8 C.&P. 187, 34 E.C.L. 681. 


Says Reg. v. Carruthers, 1 Cox C. C. 


39. Motsinger v. State, 24 N.E. 342, 
123 Ind. 498. 


40. Commonwealth vy. Corcoran, 
148 N.E. 123, 252 Mass. 465. But see 
Com. v. Goodwin, 122 Mass. 19 (sus- 
taining an instruction that whether 
the language used was or was not a 
threat to accuse a person of a crime is 
one of fact for the jury). 


41. People v. Braman, 30 Mich. 
460; Reg. v. Middleditch, 2 Cox C. C. 
313, 1 Den.C.C. 92. 


42. Reg. v. Miard, 1 Cox C. C. 22. 


43. See Criminal Law §§ 2353- 
2496. 


44. See cases infra this section. 
45. See cases infra this note. 


[a] Instruction held proper.—Ka- 
cock v. State, 82 N.E. 1039, 169 Ind. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 47-49] 


province of the jury.*® The failure of the court 
by proper instruction to limit the evidence tending 
to show defendant guilty of another crime is not 
error in the absence of a request therefor.47 Where, 
in a letter which serves as the basis of a prosecution 
under a statute, the language charged as conveying 
a threat within the meaning of the statute is suscepti- 
ble of the construction ‘that it was intended as a 
warning against what another person might do rath- 
er than as a threat of what the writer intended to do, 
the jury should be instructed that there is a differ- 
ence between such warning and the threat contem- 
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plated by the statute.*® Defendant is entitled to 
an instruction that if the jury find the letter is fair- 
ly susceptible of two interpretations, and the ques- 
tion of the correct one is in doubt, it is their duty 
to give him the benefit of the interpretation most 
consonant with the theory of a lawful purpose on 
his part and of his innocence of the offense charged.*? 
A refusal to instruct the jury with relation to de- 
fendant’s honesty of belief cannot be objected to 
where the jury replied to a question from the court 
that defendant did not so honestly believe.®° 


Ix. APPEAL AND ERROR 


[§ 48] The review of prosecutions of the charac- 
ter under consideration is controlled by the rules 
applicable to criminal prosecutions generally.*4 


Thus the appellate court will not review the ad- 
missibility of other letters written by defendant un- 
less there is timely objection to such at the trial.®? 


X. CIVIL LIABILITY 


[§ 49] Mere threats of bodily injury are not in 
themselves actionable®* although they may be ac- 
tionable where they occasion fear causing such an 
interruption of business or inconvenience as amounts 
to a pecuniary damage®* but the cause of action 
arises from the threat and the consequent damage.®® 
In order that a cause of action shall arise, the fear 
must not be a vain one®® and must be founded up- 
on an adequate threat®’ of such a nature, and made 
under such circumstances, as to affect the mind of 
a person of ordinary reason and firmness so as to 


influence his conduct,°* or it must appear that the | 


person against whom it is made was peculiarly sus- 
ceptible to fear, and that the person making the 
threat knew and took advantage of the fact that he 
could not stand as much as an ordinary person.®® 
It has been held that mere mental suffering or an- 
noyance®°® or trouble and expense in discovering the 
authorship of a threatening letter and exposing its 
falsehood*+ is not sufficient to support a eivil ac- 
tion, but, on the other hand, it has been held that, 
although there was no physical injury, mental suf- 
fering resulting from a willful and wanton wrong of 
this character is a proper element of damages.®? 


488 (an instruction that if the Jury 
should find beyond a reasonable doubt 
from the evidence that defendant en- 
tered into employment not in good 
faith but for the purpose of extortion 
he may be found guilty is proper); 
Com. v. Coolidge, 128 Mass. 55 (hold- 
ing that no exception can be taken to 
an instruction that if defendant en- 
deavored to obtain money that was 
justly his due by threats, he would 
be guilty, but that a threat, made by 
one whose goods had been stolen, that 
he would prosecute the supposed thief 
for the offense, if there were grounds 
to suspect him to be guilty, could not 
be considered as made maliciously, 
unless there were other proofs of mal- 
ice); Oliver v. State, 124 S.W. 637, 58 
Tex.Cr. 50 (holding that where the 
information charged intimidation by 
threatening words and acts of vio- 
lence as well as by firing of guns, an 
‘instruction as to the use of threaten- 
ing words was not open to the objec- 
tion that the information charged 
that the offense was committed by 
the firing of guns alone). 


{[b] Instruction held erroneous.— 
Kistler v. State, 64 Ind. 371 (instruc- 
tion that if the jury found defendant 
guilty of levying blackmail by threat- 
ening the prosecutor with a charge 
of seduction, such alleged seduction 
might be considered upon the question 
of punishment). 


46. People v. Choynski, 30 P. 791, 
95 Cal. 640. 


[a] Ilustration.—In a prosecution 
under Pen. Code § 5238, providing for 
the punishment of one who, for the 
purpose of extortion, sends a letter 
“expressing or implying, or adapted 
to imply, any threat such as is speci- 
fied in section 519,” when the letter 
does not on its face express or imply 
a threat, the question whether it is 


“adapted to imply any threat” is for 
the jury, and an instruction which 
assumes that it is so adapted is er- 
roneous. People v. Choynski, 30 P. 
791, 95 Cal. 640. 


47. Glover yv. People, 68 N.E. 464, 
204 Ill. 170. 


48. State v. Conradi, 60 So. 16, 131 
La. 631. 


49. State v. Conradi, supra. 
50. Com. v. Goodwin, 122 Mass. 19. 


51. Review in criminal cases gen- 
erally see Criminal Law §§ 3258-3778. 


52. Peachee v. State, 63 Ind. 399. 


53. Brooker vy. Silverthorne, 99 S. 
EB. 350, 111 S.C. 553, 5 A.L.R. 1283. 


Threats as constituting assault see 
Assault and Battery § 4. 


54. See Brooker v. Silverthorne, 99 
S350, 1149S @21553. (5 ATR. 12835 
Grimes v. Gates, 47 Vt. 594, 19 Am.R. 
129; Taft v. Taft, 40 Vt. 229, 94 Am. 
D. 389. 


55. Brooker v. Silverthorne, 99 S. 
ENP SbO, M1LIS:62 1553, 5 ALL Re 12838: 
Grimes v. Gates, 47 Vt. 594, 19 Am.R. 
129. 


56. Brooker v. Silverthorne, 99 S. 
Hy 300, 114) S.C. 553, 5 <A Re-1283); 
Grimes v. Gates, 47 Vt. 594, 19 Am.R. 
129. 


57. Grimes v. Gates, supra. 


58. Brooker vy. Silverthorne, 99 S. 
BE eS50,) tI SiCe 553, 6) ALR 1283) 
Grimes vy. Gates, 47 Vt. 594, 19 Am.R. 
129. 


[a] Mlustration.—Defendant’s ex- 
clamations over the telephone to 
plaintiff exchange operator of, “You 
God damned woman! none of you at- 
tend to your business,” and: ‘You are 
a God damned liar. If I were there 


I would break your God damned neck” 
—putting plaintiff in great fear and 
making her nervous and unfit for du- 
ty, were not civilly actionable, if 
plaintiff was a person of ordinary rea- 
son and firnaness, not being of such 
nature or made under such circum- 
stances as to put person of ordinary 
reason and firmness in fear of injury. 
Brooker v. Silverthorne, 99 S.E. 350, 
LIVES C8553 5 AL Reel2sise 


59. Brooker y. Silverthorne, supra; 
Sire v. Gates, 47 Vt. 594, 19 Am.R. 


60. Taft v. Taft, 40 Vt. 229, 94 Am.” 
D. 389; Coke Litt. 253b. 


_ [a] Sending pressing and annoy- 
fing letters by a creditor to his debtor, 
urging him to pay; is not actionable, 
unless it is proven that publication 
has been made of their contents, or 
some steps taken which could op- 
press and injure the debtor. Apolin- 
ave v. Roca, 9 So. 629, 43 La.Ann. 


61. Taft v. 
‘Am.D, 389. 


62. Wilson v. Wilkins, 25 S.W.(2a): 
428, 181 Ark. 137; Lyons v. Smith, 3 
S.W.(2d) 982, 176 Ark. 728; Barnett 
v. Collection Service Co., (lowa) 242° 
N.W. 25. . 


[a] TIllustrations.—(1) Defendants” 
threat to put rope around plaintiff's 
neck if he did not leave community 
within ten days, was an actionable 
wrong. Wilson v. Wilkins, 25 S.W. 
(2d) 428, 181 Ark. 137: (2) Threats 
to sue and to appeal to plaintiff’s em- 
ployer, made willfully and intention- 
ally for the purpose of producing 
mental pain and. anguish, in attempt- 
ing to collect a debt, authorized a 
recovery for mental pain and suffer- 
ing. Barnett v. Collection Service Co., 
(Iowa), 242. N.W. 25. 


Taft, 40 Vt. 229, 94 
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A threat to do that-which one has a legal right to 
do cannot be the basis of an action.** The accept- 
ance of a note, by an employer, in settlement for 
an amount embezzled by an employee is not alone 
ground for a civil suit of extortion.°* Friendly in- 
formation of an impending criminal prosecution can- 
not be the grounds for an action for threat of ma- 
licious prosecution with a recovery of punitive dam- 


ages.°° 
To sustain an action for damage on ground of co- 


ercion there must be some wrongful or unlawful act 
or conduct on the part of defendant sufficient to con- 
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strain plaintiff against his will to do or refrain from 
doing something which he has a legal right to do or 
refuse to do and resulting in damage to him.°® 


Declaration, complaint, or petition will be suffi- 
cient if it sets forth in substance such a threat as 
is adequate to the result,°? and if plaintiff was a 
person not of ordinary reason and firmness and de- 
fendant had knowledge thereof such facts must be 
alleged. It is not necessary to set out the exact 
words in which the threats were made, if the sub- 
stance of the threat is stated.®® 


*THREE. As an adjective, one more than two; 
two and one.1" 


Three-card monte.2 A sleight-of-hand game or 
trick played with three cards. While as generally 
known and understood, it has been said to be a con- 
fidence game,* on the other hand, it has been held 
that the game is not necessarily a cheating game,°® 
but on the contrary, that it is fundamentally a game 
of skill, he whose part it is to indicate the stated 
card pitting his quickness of eye against the quick- 
ness of hand of him who manipulates the cards.*® 


Three days. Phrases construed, in which the term 


“three days” is employed: “Three days’ notice,”* 


“three days thereafter,”® and “within three days.’’ 


“Three-notched road.” A road the trees along the 
side of which are marked with three notches.?° 

“Three-phase system.” A system by which elec- 
trical current is converted into power for commercial 
use;!! a system which does not have a grounding, 


that is, there is no connection of the current with 
‘the earth.1? 


Three weeks. Phrases construed, in which the 
term “three weeks” is employed: “At least once a. 
week for three consecutive weeks,’’!* “at least three 


63.. Cravens v. Barr, 185 S.W. 1084, 
123 Ark. 528;. City Purchasing Co. v. 
Clough, 142 S.E. 469, 38 Ga.App. 53; 
Payne v. Western, ete, R. Co., 81 
Tenn, 507, 515, 49 Am.R. 666;. Shelton 
v. Lock, (Tex.Civ.App.) 19 S.W.(2d) 
124, 


{a] Threat to attach property.— 
Where a debtor permits seed cotton 
to rot because his creditor threatens 
to attach same if removed from the 
premises, the creditor is not liable for 
loss, even though the indebtedness 
had not matured. Cravens v. Barr, 
185 S.W.'1084, 123 Ark. 528. 


[b] Zhreat of withdrawal of pat- 
ronage from wholesale dealers, un- 
less they comply with a certain condi- 
tion as to patronage, does not amount 
to coercion, where they are free to 
comply, with the condition, or not, as 
they see fit. One may bestow his pat- 
ronage on whomsoever he chapses, 
and annex any condition to its be- 
stowal he may wish. Macauley v. 
Tierney, 33. A. 1, 19 R.I. 255, 61 Am. 
S.R. 770,.37 L.R.A,, 455. 


'[e] Threat to sue on note.—A 
threat to sue on a note and foreclose 
lien on maker’s failure to perform ob- 
ligation is not duress, and will not 
support an action, as it is but a threat 
to. do what,one has a legal right to 
do. Shelton v. Lock, (Tex.Civ.App.) 
19 S.W.(2d) 124. |. 


64. Alloway v. Fitzgerald, 103 So. 
440, 158 La. 54. : 


65. Meek v. Harris, TL GSU, eLL0 
Miss. 805. 


[a] Tustration.——-Where the may- 
or commissioner and ex officio justice 
of the peace of a city in good faith 
and out of friendship informed a 
mother that her son was suspected of 
burning buildings, and advised her to 
take him and leave the city, he is not 
liable in an action for threat of 
malicious prosecution of the son to 


‘courts. 


punitive damages. Meek v. Harris, 71 
So. 1, 110 Miss. 805. 


66. First State Bank of Hugo v. 
Federal Reserve Bank of Minneapolis, 
ane N.W. 908, 174 Minn. 535, 61 A.L.R. 


67. Brooker vy. Silverthorne, 99 S. 
iM. 350,. 21d SiC. 553,65 A.L.R, 1283; 
peer v. Gates, 47 Vt. 594, 19 Am.R. 


[a] Complaint held insufficient.— 
Buchanan y.. Sahlein, 9 Mo.App. 552; 
Kozasa v. Northern Pac. Ry. Co., 201 
P. 682, 61 Mont. 233. 


__ 68. Brooker y. Silverthorne, 99 S. 
E.,. 350, 111 S.C. 5538, 5 A.L.R. 1283; 
See greg v. Gates, 47 Vt. 594, 19 Am.R. 
129. 


Grimes v. Gates, supra. ' 
1. Webster New Int. D. 

2. “Monte” see Gaming § 22. 
3. See Gaming § 34. 


4. State v. Edgen, 80 S.W. 942, 944, 
181 Mo. 582, 589. 


[a] By statute “three-card monte” 
has been declared a confidence game 
or swindle. Mo. Rev. St. (1899) § 
2216 [quot State v. Edgen, 80 S.W. 
942. 944, 181 Mo. 582, 589]. 


[b] In France the game is known 
as “Bonneteau” and has been declared 
an “escroquerie’ by the French 
Rex v. Rosen and Lavoie, 
(Can.) 61 Dom.L.R. 500, 501, 27 Rev. 
de Jur. 32 [cit Sirey [1882] No. 252]. 


“Confidence game” 12 C.J. p 419. 
False Pretenses 25 C.J. p 582. 


5. Rex v. Rosen and Lavoie, (Can.) 
61 Dom.L.R. 500, 27 Rev. de Jur. 32. 


6. Rex v. Rosen and Lavoie, supra 
See Rex v. Governor of Brixton Pris. 
on, [1912] 3 K.B. 568, 570, 29 TLR 
10 [quot Rex v. Rosen and Lavoie, 
supra] (per Lord Alverstone, C. J., 


“What is known as the three card 
trick is a game in which one player 
backs his ability to indicate the posi- 
tion of a particular card, and the oth- 
er player by sleight of hand and 
quickness of movement in manipulat- 
ing the cards in such a way as to de- 
ceive the eye induces the former to 
indicate the wrong card .. . itis: 
sleight of hand and nothing more’’). 


[a] In Belgium the game [“Bon- 
neteau’’] has been held exclusively a: 
game of skill, and not a fraud or cheat 
if played according to its rules. Rex 
v. Rosen and Lavoie, (Can.) 61 Dom. 
L.R. 500, 501, 27 Rev. de Jur. 32 [cit 
Vpn Belge [1885] vol. 3 No. 


7. Harrison v. Newman, 80 P. 599, 
600, 71 Kan. 324. 


[a]’ Of meeting.—A notice given 
three days before the meeting is to be 
held. Harrison v. Newman, 80 P. 599, 
600, 71 Kan. 324. 


Notice generally see Notice 46 C.J. 
p 534. 


8 State v. Murray, 140 S.W. 899, 
902, 237 Mo. 158. 


9. State ex rel. Corbett v. South 
Norwalk, 58 A. 759, 760, 77 Conn. 257. 
See Time §§ 26-57. 


“Day” 17 C.J. p 1131. 
10. Brumley v. State, 
615, 617, 83 Ark. 236. 


11. Kimball Bros. Co. v. Citizens’ 
Gas, etc., Co., 118 N.W. 891, 141 Iowa 
632, 635, 636. 


“Monocyclic” system distinguished 
Fed Monocyclic 41 C.J. p 74 note 11 
a]. 


12. Clark v. St. Louis & S. R. Co., 
137 S.W. 588, 2384 Mo. 396, 406. 


ag Decker v. Myles, 4 Colo. 558, 


103 S.W. 


*“By CHARLES REZNIKOFF (Three-Timber inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


weeks in succession,”!4 “for at least three consecu- 
tive weeks,” “for three consecutive weeks,”!® “for 
three consecutive weeks, to-wit, April 13 to April 
three consecutive weeks, to-wit, April 13 to April 
27, 1877,”%8 “for three successive weeks,”!® “for three 
successive weeks, once in each week,”2° “for three 
weeks successively,”?! “once a week during three suc- 
cessive weeks,”?? “once a week for three consecu- 
tive weeks,”?* “once a week for three successive 
weeks,’”’** “printed three weeks successively,”2® “pub- 
lication for three successive weeks,”?* “publish the 
notice once each week for three weeks,”27 “three 
weeks before the time of meeting,”?® and “three 
weeks successively.”29 


Other phrases: “Three-eighths of my estate,’”’?° 
“three feet wide in the clear,”’?+ “three-fifths of the 
voters,”®? “34 per cent,”?? “three months before date 
of commencement of proceeding,”’?* “three public 
places in the county,’*> “three single strands or 
cords,”*® “three story granite building,’?? “three 
terms,’’?§ “three times successively,’°® and “three 
years successively.”’*° 


THREE-CARD MONTE.*1 


14. Farmers, etc., Loan Co, v.;Pa. 156, 160. 
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THREE-NOTCHED ROAD.*? 
THREE-PHASE SYSTEM.*: 


THRESH. To beat off grain from.** 


Threshing machine.*® In agriculture, a steam, wa- 
ter, or horse-power machine which in its most com- 
plete form beats the grain from the ears of cereals, 
separates the grain from the straw, and winnows it 
from the chaff.4® 


Phrases: “Threshing machine hand,”4? “threshing 
memorandum,”’*® and “threshing outfit.”49 


THREW.®° 


THROAT.®! As used in an indictment for mur- 
der, the word is not to be confined to that part of 
the neck which is scientifically called the throat, but 
means that which is commonly ealled the throat. 


THROUGH. [§ 1] A. As Preposition®?—1. In 
General. A very common preposition;** in its ordi- 
nary®® and primary®*® meaning, from end to end, or 
from side to side of;°7 from one side to the oppo- 
site side, or another side, or from one surface or lim- 
it to the other surface or limit;®® into or out of 


As “implement” see Implement 31 C. 


Conklin, 1 Man. 181, 191. 29. Meredith v. Chancey, 59 Ind. J. p 256 note 77 [a]. 
15. Hartzler v. City of Goodland, | 466, 470; Swett v. Sprague, 55 Me.| Lien of owner of see Agriculture §§ 
154 P. 265, 267, 97 Kan. 129. } 190, 192; Bachelor v. Bachelor, 1 130-139. 
16. See For 26 C.J. p 793 text and Mass. 256; Alexander v. Alexander,] Operation of as nuisance see Nui- 


note 69. See also Time §§ 21-25, 


17. Donald v. Commercial Bank of [a] “Three 


41 N.W. 1065, 26 Neb. 68, 74. 
successive 


sances § 289. 


weeks” | Operator of as no laborer see Laborer 


Magee, 97 So. 12, 13, 1382 Miss. 578; 
Planters’ Mercantile Co. v. Braxton, 
82 So. 323, 324, 120 Miss. 470. 


wae Pierce vy. Butters, 21 Kan. 125, 
9. 


19. Garrett v. Moss, 20 Ill. 549, 
554; Shipley v. Mitchell, 7 Blackf. 
(Ind.) 472, 473; Davy v. McNeill, 240 
P. 482, 4938, 31 N.M. 7; Hay v. Hudson, 
224 RP. 840, 844, 31 Wyo. 150; In re 
Rickey and. Tp. of Marlborough, 14 
Ont.L. 587, 593. 


were Pearson v. Bradley, 48 Ill. 250, 


21. Garrett v. Moss, 20 Ill. 549, 
554; Meredith v. Chancey, 59 Ind. 466, 
ay Dayton v. Mintzer, 22 Minn. 393, 
395. 


22. McKee v. Kerr, 43. A. 953, 192 
Pa. 164, 168; Hollister v. Vanderlin, 
30 A. 1002, 1008, 165 Pa. 248, 251, 44 
Am.S.R. 657. 


23. Cadman v. Smith, 85 P. 346, 
348, 15 Okl. 633 [quot Smith_ v. 
Bostaph, 229 P. 1039, 1041, 103 Okl. 
258]. 


24. McKee v. Kerr, 43 A. 953, 192 
Pa. 164, 168. 


25. Frothingham vy. March, 1 Mass. 
247, 254. 


26. See Publication 50 C.J. p 869 
text and note 74. 


27. State v. Hanson, 115 N.W. 294, 
299, 80 Neb. 724. 


[a] “A notice shall be given for 
three weeks by publication” distin- 
guished.—As used in “shall publish a 
notice once each week for three 
weeks,” ‘for three weeks” limits the 
number of publications; in ‘a notice 
shall be given for three weeks by 
publication,” “for three weeks’ fixes 
the period of time during which the 
publication must be made. State v. 
Hanson, 115 N.W. 294, 299, 80 Neb. 
724. 


28. In re North Whitehall Tp., 47 


equivalent.—Cunningham’s Estate, 15 
P. 186, 73 Cal. 558 (as used in a 
statute). ( 


30. Fisk v. M’Niel, 2 Miss. 535, 543. 


31. Umberg v. Neinken, 112 N.Y.S. 
618, 619, 128 App.Div. 165. 


32. Fox v. City of Seattle, 86 P. 
faae 380, 43 Wash. 74, 117 Am.S.R. 


83. People v. Illinois Cent. R. Co., 
107 N.E. 253, 254, 255, 266 Ill. 240 (as 
used in a certificate of a highway 
commissioner, specifying the amount 
to be levied on each one hundred dol- 
lars assessed valuation, the phrase is 
not meaningless; ‘three-fourths per 
cent. [is found by computation] to be 
75 cents’). 

34. In re Reliable Furniture Mfg. 
Co., 32 F.(2d) 805, 806. See Bank- 
ruptcy § 552. See also Time §§ 15-20. 

35. See Executions § 595 note 75 
[a]. 

36. See Customs Duties § 43 note 
32 [a]. 

37. Medina v. Builders’ Mut. F. 
Ins. Co., 120 Mass. 225, 226 (as used 
in a fire insurance policy, the phrase 
“might designate a building with a 
granite front only, and three stories 
high in front and rear, though only 
one story high in the middle’). 

38. State v. Patterson, 271 P. 390, 
391, 126 Kan. 770. 

39. Derby v. Dancey, 
796, 112 La. 891. 

40. Western v. Leicester, 3 Pick. 
(Mass.) 198. See Time §§ 8-14. 


41. See Three ante. 

42. See Three ante. 

43. See Three ante. 

44. Webster New Int. D. 
45. Threshing machine: 


As exempt see Exemptions § 87 text 
and notes 91, 92. 


36 So. 795, 


§ 4 text and note 64. 


“Utensiles” as including “machine 4 
' battre” or threshing machine see 
Utensil [39 Cyc 1097 note 7]. 


46. Cook v. Massey, 220 P. 1088, 
ethey 38 Idaho 264, 35 A.L.R. 200 [cit 
yel. 


[a In Nebraska, the words 
“threshing machine,” as used and 
understood generally in the state, ‘‘in- 
clude in their meaning the horse-pow- 
er by which the separator is pro- 
pelled.” Osborne vy. McAllister, 19 N. 
W. 510, 15 Neb. 428, 431. 


47. See Workmen’s, Compensation 
Acts § 37 note 29 [b] (3). 


48. See Bills and Notes § 288 note 
99 [a]. ; 


49. See Fire Insurance § 88 note 
65 [da]. : . ; 


50. See Throw post. 


51. Disease see Life Insurance § 
178 note 6 [v]. 


52. Rex v. Edwards, 6 C.&P. 401, 
25 E.C.L. 494, 172 Reprint 1294. 


53. Construction “through” desig- 
nated municipality see Railroads § 
107 note 71 [b]. 


54 Mercer County v. Provident 
Life, etc:, Co.) 72) BY 628, 627, 19 (C.ClAL 
44 [rev 170 U.S. 593, 18 S.Ct. 788, 42 
L.Ed, 1156]. 


55. Mercer County v. Provident 
Life, etc., Co., supra. 


56. Mercer County v. Provident 
Life, etc., Co., supra. 


57. Blodgett v. Central Vermont R. 
Co., 73° A.--590,- 591;. 82 Vt. 269 [cit 
Webster Int. D.]. 


58.. Provident Life, etc., Co. v. 
Mercer County, 18 S.Ct. 788, 170 U.S. 
593, 602, 42 L.Ed. 1156 [rev 72 F. 623, 
19 C.C.A. 44], : 
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at the opposite, or at another point.5® However, the 
word does not always mean from end to end, or from 
side to side,*® its meaning often being qualified by 
the context,*? sometimes meaning simply “within, 


or between the side or walls of.°? 


In another sense, “through” means on account or 
by reason of,*4 by means of,®® in consequence of ;°* 
and these, it is said, are ordinary meanings of the 
In addition, “through” has been defined as 


word.®? 
the channel by means of which.®® 


In legislation relative to highways, °° “through” has 
been used merely to describe the line or direction of 


the road.*° 
59. Blodgett v. Central Vermont R. 
Ca Woe Aw 90). 591, 82 Vit 269 ficit 


_ Webster Int. ISBN 


[a] “Through or into.”—Where a 
subscription to a railroad company is 
based on the agreement of the com- 
pany to construct a line of railroad 
from a certain point ‘through or into” 
a certain city to another point, the 
‘words “through or into” definitely ex- 
press the thought that the road was 
intended. to .go inside the city lim- 
its; ‘“ ‘into’ carries the notion of en- 
tering, and ‘through’ of passing 1n 
and then out of, the city boundaries.” 
St. Louis, ete., R. Co. v. Houck, 97 
S.W. 963, 120 Mo.App. 634, 644. 


60. Provident Life, ete, Co. v. 
Mercer County, 18 S.Ct. 788, 170 U.S. 
593, 608, 42 L.Ed. 1156 [rev 72 F. 623, 


19 C.C.A. 44, and quot Quanah, A. & 
Pp. Ry. Co. v. Cooper, (Tex.) 236 S.W. 
811, 812]. 

61. Provident Life, etc. Co. v. 


Mercer County, 18 S.Ct. 788, 170 U.S. 
593, 602, 42 L.Ed. 1156 [rev 72 F. 623, 
19 C.C.A. 44, and quot Quanah, A. & 
P. Ry. Co. v. Cooper, (Tex.) 286 S.W. 
811, 812]. 


“62. Provident Life, etce., 
Mercer County, 18 S.Ct. 788, 170 U.S. 
593, 603, 42 L.Ed. 1156 [rev 72 F. 628, 
19'C.C.A. 44, and quot Quanah, A. & 
P. ‘Ry. Co. v. Cooper, (Tex.) 236 S.W. 
811,: 812]; Blodgett v. Central Ver- 
mont R. Co., 73 A. 590, 591, 82 Vt. 269 
[cit, Webster Int. D.]. 


[a] Ilustration.—‘That book 
which is said to have had a wider cir- 
culation than any except the Bible, 
Bunyan’s Pilgrim’s Progress, opens 
with this sentence: ‘As I walked 
through the wilderness of this world, 
I lighted on a certain place where 
there was a den, and laid. me down in 
that place to sleep.’ Does the writer 
mean that he passed from one end 
of the wilderness to the other, and at 
the further end found the den, or sim- 
ply that as he travelled in the wilder- 
ness he lighted on the den? Obvious- 
ly. the latter.” Per Brewer, J. in 
Provident Life, etc, Co. v. Mercer 
County, 18 S.Ct. 788, 170 U.S. 593, 602, 
49 L.Ed. 1156 [rev 72 F. 623, 19 C.C.A. 
44, and quot Quanah, A. & P. Ry. Co. 
v. Cooper, (Tex.) 236 S.W. 811, 812]. 


[b] “So completed through such 
county that a train of cars shall have 
passed over the same.”—As used ina 
statute authorizing a county to sub- 
scribe aid to a railroad, “obviously 
the primary thought is not the extent 
of the line, but the extent to which 
the work shall be completed. In other 
words, the principal thing is not that 
a railroad shall be partially completed 
from one end of the county to the 
other, but that a railroad shall be so 
completed within and substantially 
through the county that a train of 
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[§ 2] 2. Other Words Compared. As used in the 
particular instance in question, “through” has been 
held to be synonymous with “in,”7! “over,”’? and 
“within,”7% equivalent to “along’** and “by way 
of,”7> and to include the meaning of “to.”’7® 
word has been distinguished from “by,”** “from,”*§ 
“imto,?7° “out,” and é&to9,7781 
through,” as used, has been held not to include “un- 
der, below, or beneath.”®? 


[§ 3] 3. Phrases. “Across, through, or upon,”s* 


The 


The phrase “over and 


“by or througi,”’®* “by, through or under,”®> “from 


and through the mother,”’® “if any person through 
whose land such highway or change may pass,’’§* 


. iN - . 
“in and through,’’’® “into or through,”’®® “in, upon, 


cars passes over it.” Provident Life, 
ete., Co. v. Mercer County, 18 S.Ct. 
788, 170 U. S. 598, 603, 42 L.Ed. 1156 
[rev 72 F. 623, 19 C.C.A. 44]. 


“Within” synonymous see infra § 2. 


63. Blodgett v. Central Vermont 
RCo. 173A. 590; 591, °82 Vt. (269 [eit 
Webster Int. D.]. 


64. New Standard D. [quot Rieger 
v. London Guarantee & Accident Co. 
of London, England, 215 S.W. 920, 926, 
202 Mo.App. 184]; Manufacturers’ 
Nat. Bank of Troy v. U. S. Fidelity 
& Guaranty Co., 218 N.Y.S. 332, 335, 
218 App.Div. 455. 


Mae account of” see On or Upon 


“By reason of” see By 9 C.J. p 1110 
text and note 94. 


65. Manufacturers’ Nat. Bank of 
Troy v. U. S. Fidelity & Guaranty 
Co., 218 N.Y.S. 332, 335, 218 App.Div. 
455; Berry v. Powell, 105 S.W. 345, 
348, 47 Tex.Civ.App. 599. 


66. Manufacturers’ Nat. Bank. of 
Troy v. U. S. Fidelity & Guaranty Co., 
218 N.Y.S. 332, 335, 218 App.Div. 455. 


67. Manufacturers’ Nat. Bank of 


Troy v. U. S. Fidelity & Guaranty Co., 
supra. 


68. Berry v. Powell, 105 S.W. 345, 
348, 47 Tex.Civ.App. 599. 


69. See Highways 29 C.J. p 353. 


70. Rogers y. City of Jackson, 231 
N.W. 621, 623, 251 Mich. 256. 


“By way of” equivalent see infra 
§ 2 text and note 75. 


_71. See In § 6 text and note 51. 


72. Hyde Park v. Oakwoods Ceme- 
tery Assoc., 7 N.E. 627, 119 Ill. 141, 
o See Over 46 C.J. p 1160 note 21 


. 


'73.' Mississippi Cent. R. Co. vy. 
Pace, 68 So. 926, 927, 109 Miss. 667. 


“Within” [40 Cyc 2127]. 


74. Com. vy. Warwick, 40 A. 93, 185 
Pa. 623, 637. 


“Along” 2 C.J. p 1160. 


75. Martin v. Saye, 145 S.E. 186, 
189, 147 S.C. 483 (serving only to fix 
the control points along highways). 


76. Aurora v. West, 9 Ind. 74, 85 
(“a road running through a city, isa 
road running to it’’). 


“To” [38 Cyc 356]. 


77. National Mortgage and Agency 
Co. of New’ Zealand v. Gosselin, 38 
T.L.R. “832, 833. ; 


[a] “Through” and “by” an agent 
distinguished.—As used in a rule of 
court, where a clear distinction has 
been drawn between “by? and 
“through” an agent, but there is no 


indication what the meaning of the 
rule was intended to be, the only pos- 
sible distinction is that, where a con- 
tract is made by an agent, the latter 
purports to bind his principal, but 
where the contract is made through an 
agent, the meaning is that the terms 
of the contract are arranged through 
the mediation of the agent. National 
Mortgage and Agency Co. of New Zea- 
land v. Gosselin, 38 T.L.R. 832, 833 
(per Warrington, L. J.). 


“By” 9 C.J. p 1109. 


78. Berry v. Powell, 105 S.W. 345, 
348, 47 Tex.Civ.App. 599 (as used in 
an inheritance statute, “from” is di- 
rect, “through” is indirect as well; 
“<through*! \2): ion ¢2 léts.sin any aione 
to whom or from whom the blood of 
kinship can be traced”). 


“From” 27 C.J. p 907. 
79. See infra note 81. 
“Ento”? 33. Ca..p 479. 
80. See infra note 81. 
“Out” 46 C.J. p 1155. 


81. Choate v. Burnham, 7 Pick. 
(Mass.) 274, 278 (where a deed re- 
serves the privilege ‘‘to pass and re- 
pass through said lot of land to the 
outer cellar-way, and through said 
way and cellar,” “it is a passage 
‘through’ not ‘to’ the cellar; as it 
would have been if the parties intend- 
ed to limit the right of passage to 
the purpose of depositing any thing 
in, Or carrying any thing from the 
cellar... . . A passage through 
cannot mean a passage ‘into’ or ‘out’ 
only’’). 


“Through” as including “to” see su- 
pra text and note 76. 


82. Com. v. Warwick, 40 A. 93, 185 
Pa. 623, 637 (grant of authority to 
run and maintain wires “over and 
through” streets). 

“Below” 7 C.J. p 1043. 

“Beneath” 7 C.J. p 1045. 

“Onder” [39 Cyc 670]. 


aS See Across 1 C.J. p 911 note 
84 See By 9 C.J. p 1110 text and 
note 92. 
85. See By 9 C.J. p 1111 text and 
note 10. 
86. See From § 4 text and note 58. 
87. Brandenburg v. Hittel, (Ind.) 


37 N.E. 329, 330. 


Persons through whose land road 
ens see Highways § 238 note 1 
als 


88. See In § 8 text and note 8. See 
site Across 1 C.J. p 911 text and note 


89. Blodgett v. Central Vermont 
R. Co., 73 A. 590, 591, 82 Vt. 269. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


tisyo rand + through)" 


[§ 4] B. As Adjective. 
ployed also as an adjective.1 


_ With reference to transportation, extending or go- 
ing from point of departure to destination.2 Phras- 
es: “All through grain,” “joint through rates,’ 
“operating a through frain,”® “through bill of lad- 
“through freight,’’8 
“through joint rates,”® “through tickets,”!° “through 


ing,” “through contract,” 


train,”!1 and “through trains.’’!2 
Other phrases: 
90. Uhl v. Ohio River R. Co., 41 


S.E. 340, 51 W.Va. 106, 109 (as used 
in a grant to a railroad company, the 


prepositions “concede mere pas- 
sage’’). 
91. See supra § 2. 


92. See supra § 1 note 62 [b]. 


$3." Wests Chicago, S. oR... Corry. 
Morrison, ete., Co., 43 N.E. 393, 160 
Ill. 288, 305. 


“Or otherwise” see Otherwise § 4, 


94. Chatterton v. Glanford Brigg 
Rural Council, [1915] 3 K.B. 707, 712. 


95. Quanah, A. & P. Ry. Co. v. 
Cooper, (Tex.) 236 S.W. 811, 812. 


96. Gill v. Cacy, 49 Md. 243, 247 
(as used in an act providing for the 
weighing of grain, except grain car- 
ried to the city ‘‘through elevators,” 
when grain has been removed from 
vessels and taken up into the eleva- 
tors, and let down into the hoppers 
and weighed, and then deposited in 
the purchasers’ bin, it has been car- 
ried “through” the elevators in the 
contemplation of the act, although 
the grain still remains in the eleva- 
tors). 


97. See supra § 1 note 59 [al]. 


98. Carleton v. Tyler, 16 Me. 392, 
393, 33 Am.D. 673. 


99. Martin v. Saye, 145 S.E. 186, 
189, 147 S.C. 433. 


1. See cases infra this section. 
2. Webster New Int. D. 


Through: 
Lines or routes see Commerce § 180. 
Passenger see Carriers § 1052. 
Rate see Carriers §§ 783, 847, 1085. 


Transportation of goods see Carriers 
§§ 837-941. 


3. Richmond vy. Dubuque, etc., R. 
Co., 26 Iowa 191, 199, 200 (“it is said 
that the word ‘through’ may have, in 
this connection [as used in a contract 
between a railroad and an elevator 
company at Dubuque], three different 
meanings, to wit: through to the end 
of the line of the Dubuque and Sioux 
City railroad, which is simply to Du- 
buque; or, through Dubuque to some 
other point beyond, ultimately, al- 
though consigned to Dubuque for the 
present; or through Dubuque to some 
point beyond, by the terms of the 
shipment. Taking the term in its 
most natural signification as applied 
to the subject matter and purpose of 
the contract, we have no difficulty in 


[62 C. J.—48] 


and through the lands,”®° “over and through,”®! “so 
completed through such county that a train of cars 
shall have passed over the same,”’®? “through acci- 
dent or otherwise,”®* “through a court, passage, or 
otherwise,”®* “through and across,”®® “through ele- 
vators,”°* “through or into,”®? “through or under 
York.’’99 


“Through” may be em- 


THROUGH—THROW 


were through.’’!4 


[§ 5] C. As Adverb. “Through” may be employed 
also as an adverb, as meaning throughout; from be- 
ginning to end; to the ultimate purpose.?® 


Phrase: “Put through.’’!® 


THROUGHOUT. 
from one extremity to the other of.18 


[62 C.J.] 949 


Primarily, quite through;?7 


Phrases: “Throughout the city,”!® and “through- 


out the state.’’?° 


THROW.?! Commonly defined as to drive or im- 
pel by violence.?? 


As applied to process to which raw silk is sub- 
jected,** “throw” means twist.?4 


Phrases: “Throw out,”?> also “threw my end 


“Through lot,”!* and “when we 


holding that it means the latter. To 
hold that it means the first, as stat- 
ed, would be to give no meaning at 
all to the word ‘through,’ for it would, 
of necessity, mean all grain arriving 
at Dubuque, and the term ‘all grain’ 
would express the idea as completely 
as ‘all through grain.’ To hold that 
it meant the second, as stated above, 
would involve the parties in endless 
controversies as to the identity of 
grain’’). 


4 See Joint § 3 text and note 8. 
See also Carriers § 668. 


ak See Operate § 5 text and note 


6. Standard Oil Co. of New York 
Vier Se boy Bs Ol4 (6215103 (C.ClA. 
172 [cert den 381 S.Ct. 229,-218 U.S. 
681, 54 L.Ed. 1207]; Gulf, C. & S. F. 
Ry. Co. v. Hines, (Tex.) 239 S.W. 244, 
249 Nt Vor oc Dy Canyon Ve 
Kemp, (Tex.) 207 S.W. 605. See Car- 
riers §§ 845, 846. 


7. Schneider vy. Evans, 25 Wis. 241, 
on 3 eB 56. See Carriers §§ 858— 
Hees ee 


8. Hill v. Wadley Southern R. Co., 


57 S.E. 795, 128 Ga. 705, 713. See 
Carriers § 652. 
{a] Distinguished from “local 


freight.”—‘‘Freight is designated ei- 
ther as ‘local’ or ‘through.’ As the 
terms are ordinarily employed, a 
shipment between points on the same 
line of road is ‘local’ freight; ‘through’ 
freight is that which comes to a rail- 
road company from some other road, 
or which starts at some point on one 
line, but in order to reach its desti- 
nation is turned over to a connect- 
ing carrier. It requires the services 
of two or more railways.” Hill v. 
Wadley Southern Ry. Co., 57 S.E. 795, 
799, 128 Ga. 705 [quot in part State 
v. Western & A-R. Co., 76 S.E. 577, 


579, 138 Ga. 8385 (cit Cyc)]. ‘Local 
freight” see Freight § 6 text and 
note 33. 


[b] Applied to a train.—A 
“through freight” is ‘fone which does 
no switching, and neither takes in nor 
sets out cars at intermediate sta- 
tions.” Oviatt v. Dakota Cent. R. Co., 
45 N.W. 436, 43 Minn. 300, 302. 


“Through train” see infra text and 
note 11. 


9. Burlington, ete, R. Co. v. Dey, 
48 N.W. 98, 82 Iowa 312, 331, 31 Am. 
S.R. 477, 12 L.R.A. 436. See Carriers 
§ 630 note 42 [d], [e]. 


“Joint rate” see Joint § 3 text and 


note 73. 

10. McCollum y. Southern Pae. Co., 
88 P. 668, 667, 31 Utah 494. 

ll. Arizona Eastern R. Co. v. 
State, 242 P. 870, 871, 29 Ariz. 446. 

[a] . Distinguished from “ocal 
freight train.’—A “local freight 


train’ is one which stops at any sid- 
ing along the line where there is 
freight to load and unload, be the 
quantity what it may, as differentiat- 
ed from one which takes and leaves 
freight only at certain definite stops 
and is generally called a “through” 
train. Arizona Eastern R. Co. v. 
State, 242 P. 870, 871, 29 Ariz. 446. 
“Through freight” see supra note 8. 


12. Bower v. Chicago, & N. W. R. 
Co., 148 N.W. 145, 146, 96 Neb. 419. 


13. See Lot 38 C.J. p 284 text and 
note 53. 
14. Lilley’s Estate, 11 Pa.Dist.& 


Co. 183 (as used in a letter, offered as 
a will, the phrase is equivalent to 
“when we were dead’). 


15. Webster New Int. D. 


16. See Put 51 C.J. p 107 text and 
notes 46, 47. 


_17. Webster D. [quot Lloyd vy. Dol- 
lisin, 28 Ohio Cir. Ct. 571, 578]. 


18. Webster D. [quot Lloyd v. Dol- 
lisin, supra]. 


19. Quincy v. Boston, 19 N.E. 519, 
148 Mass. 389, 391. 


[a] Suggestion of continuity.—As 
used in a statute authorizing a city 
to distribute water ‘throughout the 
city,” “the word ‘throughout’ carries 
with it a suggestion of continuity in 
the distribution.” Quincy v. Boston, 
19 N.E. 519, 148 Mass. 389, 391. 


20. Thomas v. Austin, 30 S.E. 627, 
103 Ga. 701, 704 [quot Abbott v. Com- 
missioners of Roads and Revenues of 
Fulton County, 129 S.E. 38, 41, 160 Ga. 
657]. See Statutes §§ 309, 310. 


“Uniform operation throughout the 
state” see Uniform [39 Cyc 685 note _ 
36]. 


21. Throwing as noun see post. 


22. Morton v. St. Louis-San Fran- 
eisco Ry. Co., 20 S.W.(2d) 34, 44, 323 
Mo. 929. 


23. See Throwing post. 


24 American Cent. Ins. Co. v. Lan- 
dau, 49 A. 738, 749, 62 N.J.Eq. 73. 


25. See Railroads § 2339. 


950 [62 C.J.] 


out,”26 “throwing back,”?? “throwing out;”?% also 
“accidentally thrown from,”?® “forcibly and vio- 
lently thrown into the toilet room,”®® and “thrown 
into bankruptey.”3+ 


THROWING.*2 A process, conducted by an arti- 
san known as a “throwster,’’?? applied to raw silk 
when imported, before it can be used by the manu- 
facturer, consisting of winding, twisting, doubling, 
and retwisting the raw silk in the skeins.** 


Throwing plant. A plant which takes raw silk 
after it is wound from the cocoon and reeled into 
hanks, and doubles and twists it into silk threads of 
varying size and strength, according to the needs of 
the dyer and weaver;**> merely a twisting plant.*°® 


THROWSTER. As applied to an artisan employ- 
ing a process, known as “throwing,” to which raw 
silk is subjected,?7 a twister.*® 


THRUST. [§ 1] A. As Noun. The word has 
been defined as a violent push or driving, as with a 
pointed weapon, or with the hand or foot, or with 


THROW—TICKET 


[§ 2] B. As Verb. As a transitive verb, “thrust” 
has been defined as to push or drive with force;*° 
to drive, to force, to impel.4t As an intransitive 
verb, the word has been defined as to make a push ;*” 
to attack with a pointed weapon.*? 


Thrusting a person may well include thrusting with 
an iron bolt, rod or pin, whether the point be sharp 
or not.*# 


THUJA GIGANTEA. The botanical name for a 
tree popularly known as “red cedar” or “canoe 
cedar.” #° 


THUS. : As used in an indietment, in the way just 
indicated.*® 


Phrases: “Person who thus acquires title to per- 
sonal property,”*7 and “thereby and by thus.”4® 


THWART. To frustrate or defeat.*® 
Phrase: “Thwarting the purposes of justice.”°° 
TICKER.*! » 


any instrument.®® 


26. Snyder v. Reeg, 260 P. 600, 86 
Cal.App. 231. 


27. Cousins v. Greaves, (Can.) 54 
Dom.L.R. 650, 651, [1920] 3 West. 
Wkiy. 702. 


{a] In breeding of cattle, “throw- 
ing back” refers to a belief that where 
a pure-bred shorthorn heifer has had 
a calf from a black scrub bull, if the 
heifer is bred to a registered pure- 
bred shorthorn bull, traces of the 
black bull might appear in her prog- 


eny. Cousins y. Greaves, (Can.) 54 
Fe raya 650, [1920] 3 West.Wkly. 
702. ; 


F ie See Railroads § 2339 note 42 
al. 


29. Guaranty Trust Co. v. Conti- 
nental LL. Ins. Co., 294 P. 585, 159 
Wash. 688, 688; Wright v. Continen- 
tal Life Ins. Co., 264 P. 410, 146 Wash. 
665. \ 


fa] “Hurled, or tossed out.”—As 
used in a policy insuring against 
death or disability ‘‘by being acci- 
dentally thrown from” a motor-driven 
car, “thrown” means “hurled, or toss- 
ed out of the car by some force.” 
Guaranty Trust Co. v. Continental 
Life Ins. Co., 294 P. 585, 159 Wash. 
683, 688, 689. 


30. Morton vy. St. Louis-San Fran- 


cisco Ry. Co., 20 S.W.(2d) 34, 44, 323 
Mo. 929. 


31.. Wilcox v. Toledo, etc., R. Co., 
7 N.W. 892, 45 Mich. 280, 282. 


[a] Adjudication in bankruptcy is 
implied by the phrase itself. Wilcox 
v. Toledo, etc., R. Co., 7 N.W. 892, 45 
Mich. 280, 282. 


32. As part of verb see Throw 
ante. 


33. “Throwster”’ post. 
34 Klots v. U. S., 189 F. 606, 607, 


-71 C.C.A, 590. 


[a] Details of process.—(1) At 
the date of the tariff act in question, 
1897, ‘the raw silk of commerce was 
imported in skeins, and in no other 
form. It was silk (a), as drawn from 
the cocoon, consisting of a single 
thread, composed of several of the 
fZummy filaments spun by the worm 
and formed by the aglutination of the 
several filaments in passing through 


TICKET. ®? 


the reel, and (b) wound off the reel 
into the skein. The raw silk from 
Japan was re-reeled from a smaller to 
a larger reel, and transferred from 
that to the skein, and in that opera- 
tion underwent to some extent a 
cleansing ‘process. The thread of the 
re-reeled, like that of the once-reeled, 
silk, was neither twisted nor doubled, 
but consisted merely of the filaments 
from the cocoon, aggregated and com- 
pacted together by the gum. .. . 
{In the ‘throwing’] process, the skeins 
are sorted, and the single thread is 
wound onto bobbins or some recepta- 
cle which can be put on the spindle 
of the spinning mill. .. The 
mechanism which effects the winding 


is technically known as the ‘swift.’ 


The doubling is effected by a different 
machine, which twists the threads to- 
gether, and is called the ‘spinning 
mill.’’” Klots v. U. S., 139 F. 606, 607, 
71 C.C.A. 590. “Spinning mill’ see 
Mills § 14. (2) “The throwing or 
twisting consists of unwinding the 
silk from one bobbin or spool and 
winding it on to another while both 
are revolving, and thereby giving it 
a twist. The doubling or trebling, as 
the case may be, is accomplished by 
combining the threads from two or 
three spools into one cable, twisting 
that by the same rotary motion, and 
winding it on to a spool or bobbin. 
Then it is wound off the bobbin to a 
reel, and put in the shape of a hank 


or skein.” American Cent. Ins. Co. v. 
nant, 49 A. 738, 749, 62 N.J.Eq. 


35. American Cent. Ins. Co. y. Lan- 
dau, supra. 


36. American Cent. Ins, Co. vy. Lan- 
dau, supra. 


[a] “Spinning plant” distinguish- 
ed.—A “throwing plant” is not a 
“spinning plant,” in the proper sense 
of the term, “because it does not 
elongate the fiber by drawing it out, 
as is done in the case of wool and 
cotton, but it simply reels and twists 
it.” American Cent. Ins. Co. vy. Lan- 
dau, 49 A, 738, 749,°62 N.J.Hq.* 78. 
“Spinning plant” see Spin § 2. 


37. See Throwing ante. 


38. American Cent. Ins. Co. vy. Lan- 
dau, 49 A. 738, 749, 62 N.J.Eq. 73. 


39. State v. Lowry, 33 La.Ann. 
1224, 1225 [cit Webster D.; Worcester 


The word has‘no well defined mean- 


D.]. 


40. State v. Lowry, 33 La.Ann. 
oe 1125 [cit Webster D.; Worcester 


41. State v. Lowry, supra [cit Web- 
ster D.; Worcester D.]. 


42. State vy. Lowry, supra [cit Web- 
ster D.; Worcester D.]. 


43. State v. Lowry, supra [cit Web- 
ster D.; Worcester D.]. 


44. State v. Lowry, supra [crit 
Voorhies Cr. Jurisprudence (defining 
“thrusting” as “an attack with a 
pointed weapon’) ]. 


45. In re Myers, 69 F, 237, 238 
(the wood “is soft, light, and but 
Slightly fragrant. It does not take a 
polish. It is not of the class of woods 
known as cabinet woods’). 


46. Daniels v. State, 41 So. 609, 52 
Fla. 18, 22. 


47. In re Fulham’s Estate, 119 A. 
433, 436, 96 Vt. 308. 


48. See Thereby ante p 902 text 
and note 9. 


49. Webster New Int. D. 
“Defeat” 18 C.J. p 458. 


50. Hinshaw v. State, 122 N.E. 418, 
419, 188 Ind. 147. 


51. Defined see Telegraphs and 
Telephones § 328. m 


Ticker tape, c Py - 
right Spat eet ed ee Tape 
52. Ticket: : 

Accident Insurance § 9. 
Carriers §§ 1107-1134, 1178-1184. 


Copyright and Literary Propert 9 
note 86 [ec]. wh ti? #- 


Forgery § 48. 

Larceny § 35. 

Lotteries § 1, 

Passage 47 C.J. p 1373 note 22 [b]. 
Passenger § 1. 

Pawnbrokers § 4. 


Railroad or Railwa 2 te 
‘notes 27-31, ih a rae 


Appar 57 C.J. p 1157 text and note 


Shipping §§ 904-913. 
Theaters and Shows §§ 36—45, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


é 


ing,** no legal or other fixed and determinate mean- 
ing,°* in as much as there are many varieties.®® 


With reference to elections,®® the candidates nom- 
inated by the respective parties.®>7 As used in an 
election statute, the “ticket” voted by the elector 
ineludes only those names for which the elector votes, 
and not all the names printed upon the paper that 
goes into the box.®§ As used in a nonpartisan judi- 
cial law, “ticket”? has reference to the list of can- 
didates for nomination to the office of judge at the 
primary, and thereafter to those nominated to be 
submitted to the voters at the general election.®® 


Ticket speculator.°° As used with reference to 
theatre tickets, one who sells at, an advance over the 
price charged by the management.*? 


Other phrases: “Commutation ticket,’®? “local 
railroad ticket,’®* “local ticket,’®* and “through 
_ tickets;’6® ‘also, where the term is employed adjec- 
ke tively, “ticket broker,’** and “ticket or freight 
— agent.”’67 


TICKLER.®® 


TIDAL.*® In order that a river may be tidal at 
a spot in question, it may not be necessary that the 


Barr vy. Cardell, 155 N.W. 312, 


53. 
313, 173 Iowa 18. [a] (6). 


TICKET—TIDELAND 


flow” see Public Lands § 
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water should be salt, but the spot must be one where 
the tide in the ordinary and regular course of things 
flows and reflows.7° 


Tidal waters.71_ The expression is not to be con- 
fined to those waters where there is a horizontal 
ebb and flow only, but it might also include eases in 
which there is only a vertical rise and fall.72 


TIDE.’* The ebb and flow of the sea.74 


Ordinary tides. Tides of common occurrence,?® 
which happen between the full and change of 
the moon.7* The expression does not include spring 
tides at the equinox.77 


Other phrases: “Extreme low tide,’”’?® “mean low 
tide,”’® and “mean lower low tide.’’®° : 


TIDELAND.*®! [§ 1] A. InGeneral. In the usu 
al meaning of the term, land between the lines of 
the ordinary high and low tides, covered and uncov- 
ered successively by the ebb and flow thereof ;8? 
land covered and uncovered by the ordinary tides ;8* 
land over which the tide ebbs and flows;8* land 
which is daily covered and uncovered by water by 
the ordinary ebb and flow of normal tides;85 land 


260 note 34, [b] “Highest ordinary tides.”— 
Atty.-Gen. v. Chambers, 4 De G. M. & 


-- 
a 
- 
} 
“3 
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54. Allaire v. Howell Works Co., 
14 N.J.Law 21, 23. 


55. Barr v. Cardell, 155 N.W. 312, 
313, 173 Iowa 18. See Allaire vy. How- 
ell Works Co., 14 N.J.Law 21, 23 
(‘There are tickets of various de- 
scriptions and for various purposes, 
such as lottery tickets, play-house 


—tickets, admission tickets, at public 


exhibitions or private parties, or to a 
seat in a stage, or for a passage in 
a steamboat, &c.’’). 

56. See Elections 20 C.J. p 46 et 
seq. . 

Arrangement and place on ballot 
see Hlections § 167. 

57. Gerberich’s Nomination, 24 Pa. 
Co. 250, 255. 

58. Denny v. Pratt, 133 A. 107, 109, 
104 Conn. 396. 

[a] “Ballot cast” equivalent.— 
Denny v. Pratt, 133 A. 107, 108, 104 
Conn. 396. “Ballot” 6 C.J. p 1173. 

59. Barr v. Cardeil, 155 N.W. 312, 
813, 173 Iowa 18. 

60. See also Speculate § 2; Specu- 
lation § 2. 

“Scalper” § 1. 

61. Collister v. Hayman, 76 N.E. 
20, 183 N.Y. 250, 254, 111 Am.S.R. 740, 
1 L.R.A.N.S. 1188, 5 N.Y.Ann.Cas. 344 
[quot People v. Newman, 180 N.Y.S. 
892, 901, 109 Misc. 622]. 


62. See 12 C.J. p 216. 


63. See Local 38 C.J. p 129 text 
and note 54. 


64. See Local 38 C.J. p 129 text 
and note 85. 


65. See Through § 4 text and note 
10. 

66. See Scalper § 1 text and note 
63. ; 

67. Slaughter v. Canadian Pac. R. 


Co., 119 N.W. 398, 106 Minn. 263, 268. 
6g. See Telltale ante p 305. 


69. See also Tide post; Tideland 
post; Tidewater post; Tideway post. 


“Sea marsh, subject to tidal over- 


70. Reece v. Miller, 8 Q.B.D. 626, 
630 (per Grove, J.). 


“Tidal navigable river” see Naviga- 
ble Waters § 3 note 17 [a]. 


Tidal rivers and streams 
Boundaries §§ 59-68. 


71. 
ters 45 C.J. p 398 et seq. 


“Shore” as land on see Shore 58 
€:J. p- 695 § 2. 


State as owning land underlying 
see Navigable Waters § 213. 


72. Yorkshire Rivers Bd. v. Tad- 
easter Rural Dist. Council, 5 Loc. 
Gov. 1208, 97 L.T.Rep.N.S. 436. 


73. See Tidal ante; 
Tidewater post; Tideway post. 
Tide: 


Ebb and flow of as test of navigabil- 
ity see Navigable Waters §§ 1, 3, 50. 


Mill see Mills § 15. 
74 Black L. D. 


[a] Kinds of tides.—Tides are of 
three sorts: First, “high spring tides, 
which are the fluxes of the sea, and 
those tides which happen at the two 
equinoxes;” second, “the spring tides 
which happen twice every month at 
full and change of moon;” and third, 
“ordinary tides or neap tides, which 
happen between the full and change 
of the moon.” Baird v. Campbell, 73 
N.Y.S. 617, 67 App.Div. 104, 113 [aff 
69 N.E. 1120, 177 N.Y. 539, and quot 
Hale De Jure Maris c 6]. To same 
effect Eichelberger v. Mills Land, etc., 
Co., 100 P. 117, 9 Cal.App. 628, 639 
[quot Angell Tide Waters]. See also 
Litus 38 C.J. p 69 note 94. 


75. Atty.-Gen. v. Chambers, 4 De 
G. M. & G. 206, 214, 53 Eng.Ch. 159, 
43 Reprint 486, 27 Eng.L.&Eq. 242. 


76. Atty.-Gen. v. Chambers, supra 
[quot Hale De Jure Maris p 26]. 


[a] “Neap tides’ synonymous.— 
Atty.-Gen. v. Chambers, 4 De G. M. & 
G. 206, 214, 217, 53 Eng.Ch. 159, 43 
Reprint 486, 27 Eng.L.&Eq. 242 [quot 


see 


‘and cit Hale De Jure Maris p 26]. 


‘“Neap tides’ 45 C.J. p 577. 


Generally see Nagivable Wa-' 


Tideland post; 


G. 206, 214, 53 Eng.Ch. 159, 43 Re- 
print 486, 27 Eng.L.&Eq. 242. 


“Ordinary high tide” see Ordinary 
§ 1 text and note 89. 


77. <Atty.-Gen. v. Chambers, 4 De 
G. M. & G. 206, 214, 53 Eng.Ch. 159, 
43 Reprint 486, 27 Eng.L.&Eq. 242: 
(“for though in one sense these are 
ordinary, i. e., according to the usual 
order of nature, and not caused by 
accidents of the winds, and the like, 
yet they do not ordinarily happen, but. 
only at two periods of the year’’). 


78. State v. Scott, 154 P. 165, 168, 
89 Wash, 63. See Tideland § 3. 


79. State v. Scott, 154 P. 165, 168, 
89 Wash. 63; State v. Sturtevant, 135. 
P. 1035, 1040, 76 Wash. 158. 


[a] As applied to Puget Sound, 
where there are two high and two low 
tides occurring in approximately each 
twenty-four hours, and the alternate 
high and low tides are unequal, 
““mean low tide’ signifies the mean 
or average level of the low tides, in- 
cluding both the long and the short 
daily runout.’’ State v. Scott, 154 P. 
165, 168, 89 Wash, 63. 


80. State v. Scott, supra. 


[a] As applied to Puget Sound 
where there are two high and two low 
tides occurring in approximately each 
twenty-four hours, and the alternate 
high and low tides are unequal, 
“‘mean lower low tide’ signifies the 
mean level of the daily extreme low 
tides.” State v. Scott, 154 P. 165, 168, 
89 Wash. 63. 


81. See Tidal ante; Tide ante; 
Tidewater post; Tideway post. 


Disposal of by state of Washington 
see Public Lands § 647. 


82. People ex rel. State Board of 
Harbor Com’rs of Kerber, 93 P. 878, 
879; The. Calk 731. 


“Ordinary tides’? see Tide ante. 


83. Hardy v. California Trojan 
vet Co,, 219 BP. 197, 199, 109 Or. 
76. 


84. Woodward v. Davidson, 150 F. 
840, 842. 
85. Apalachicola Land & Develop- 
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usually overflowed by the neap or ordinary tides ;°* 
such land as is affected by the tide, that lies between 
ordinary high-water mark and low-water mark, and 
which is alternately covered and left dry by the or- 
dinary flux and reflux of the tides;** that portion 
of the shore or beach covered and uncovered by the 


ebb and flow of ordinary tides.** 
Tidelands. 


uncovered by the daily ebb and 


tides;°2 lands covered and uncovered by the ebb and 
flow of the sea;®? lands covered and uncovered by 
the flow and ebb of the ordinary or neap tides;°+ 
lands lying between high-water mark and low-water 
mark at ordinary tides;°®> lands covered and uncov- 


ment Co. v. McRae, 98 So. 505, 525, 86 
Fla. 398; Brickell v. Trammell, 82.So. 
221, 227, 77 Fla. 544; State v. Gerbing, 
47 So. 358, 56 Fla. 603, 611, 22 L.R.A. 
aes 337 [cit 1 Farnham Waters p 


86. Van Dusen Inv. Co. v. Western 
Fishing Co., 124 P. 677, 680, 63 Or. 7 
Cquot Elliott v. Stewart, 14 P. 416, 418, 
15 Or. 259 (quot People v. Morrill, 26 
Cal. 336, 353) where the definition is 
Pee as that of “shore”]. See Shore 

“Neap tides” 45 C.J. p 577. 


87. Andrus v.-Knott, 8 P. 763, 12 
Or. 501 [quot Bay City Land Co. v. 
Craig 143 PP 91 “912-72 Or. 3k; 
Van Dusen Inv. Co. v. Western Fish- 
ing Co., 124 P. 677, 680, 63 Or. 7]. 


“Wieh-water mark” see High 29 C. 
J. p 350 text and notes 45-51. 


“Low-water mark” see Low 38 C.J. 
p 325 text and notes 16-18. 


88. Bay City Land Co. v.Craig, 
T43 PHOT. 912) 72 Or: 31 [quot eye}. 
See Pearl Oyster Co. v. Heuston, 107 
P. 349, 350, 57 Wash. 5388, 185 Am.S.R. 
1007 (‘In the absence of legislative 
definition or judicial decision one’s 
first conception of tide lands would 
be the body of land covered and un- 
covered by the ebb and flow of the 
ordinary tides’). 


[a] Similar definition.—That por- 
tion of the shore or beach covered and 


uncovered by the ebb and flow of an/| 


ordinary tide. Pacific Steam Whaling 
Co. v. Alaska Packers’ Assoc., 72 P. 
161, 138 Cal. 632, 635. 


89. Carr v. Kingsbury, 
295 P. 586, 587. 


[a] History of use of “tidelands.” 
—‘“The phrase ‘tide lands,’ considered 
as a term of description, is unknown, 
so far as we are advised, in the law 
of tide waters; and it is certain that 
they were put to use for the first time 
in the legislation of this State in the 
Act of May 138, 1861. 
time the lands offered for sale by the 
State, having any connection with the 
present question, were described as 
‘swamp and overflowed.’ In the Act 
of the 13th of May, 1861, the lands to 
which it relates are described as 
‘swamp and overflowed, and _ salt 
marsh and tide lands donated to the 
State by act of Congress.’”’ 
v. Davidson, 30 Cal. 379, 385. 
Rondell v. Fay, 32 Cal. 354, 364 (“the 
descriptive phrase ‘tide lands’ 5 
occurs for the first time in the legis- 
lation cf this State, in the Act of May 


(Cal. App.) 


“Tidelands” are generally defined as 
those over which the neap or ordinary tide regularly 
ebbs and flows;8® lands below the line of “ordinary 
high tide;”®® lands between the lines of ordinary 
high tide and mean low tide;®! lands covered and 


Prior to that | 


TIDELAND 


terms. ’o9 


ered by the tides;®* lands which in their natural 
state are affected by the ebb and flow of the tide;°* 
those lands only which are covered and uncovered 
by the daily flux and reflux of the tides;°* the strand, 
beach, or shore, in the common-law sense of the 
In its broadest significance, “tidelands” 


means any land over which tide water flows;+ but in 


flow of normal 


13, 1861’’). 


[b] “Overflowed,” “swamp” lands 
distinguished.— (1) “The present 
premises were, until leveed, wholly 
subject to the tidal action of the 
waters of the bay, which daily flowed 
over them .. . completely sub- 
merging them at, its highest flood, 
and largely so at its ordinary stage. 
Lands so situated cannot be classed 
as swamp. and overflowed; they are 
tidelands.” Sawyer v. Osterhaus, 212 
F. 765, 775. See State v. Forrest, 11 
Wash. 227, 39 P. 684, 685 (“ ‘swamp 
and overflowed lands’ is used [in 
Wash. Const. art 17 § 2] in contradis- 
tinction to ‘tide lands’ ’’). “Over- 
flowed lands” 46 C.J. p 1161. “Swamp 
land’ 60 C.J. p 1195. (2) “Overflowed 
lands, if there can be any such in con- 
nection with the ocean, must be said 
to be that portion of the shore line 
and sand bars which are not uncov- 
ered by the neap or ordinary tides, 
but which appear above the water 
during the spring tides, which occur 
twice each month, or during the high 
spring tides which happen during the 
equinoxes.’’ Carr v. Kingsbury, (Cal. 
App.) 295 P. 586, 587. 


[ec] “Tide” lands in contradistinc- 
tion to “marsh” 
Morrill, 26 Cal. 
oo ted. see Marsh 38 Cur p 1363 note 


[d] “Submerged lands” distin- 
guished.—Carr vy. Kingsbury, (Cal. 
App.) 295 P. 586, 587. But see infra 
§ 2 text and note 14. “Submerged 
lands” 60 C.J. p 675. 


fe] In legislation of California, 
“tidelands” means lands covered and 
uncovered by the ordinary tides. 
Rondell v. Fay, 32 Cal. 354, 364. See 
infra ns 2 text and notes 17-19. 


90. A. Hihn Co. v. City of Santa 
Cruz, 150 P. 62, 65, 170 Cal. 436. 


“Ordinary high tide” see Ordinary 
§ 1 text and note 89. 


91. Pearl-Oyster Co. v. Heuston, 
LO7) Ps 3849, .350, 5% Wash. 6833, 136 
Am.S. 1007. 


92. Martin v. 
283, 93: Fla. 535. 


Busch, 112 So. 274, 


‘hy Hinman v. Warren, 6 Or, 408, 
94 Wichelberger v. Mills’ Land, 
aoe Co, 100° Py 117, 9 Cal.App.)628, 


Vv. 


95. Bay City Land Co. Craig, 


148 PP.) 911 913.272 Ori’ sil 
96. Elliott v. Stewart, 15 Or, 259, 


ordinary usage, it is synonymous with ‘ ‘shore, dele yel 
portion of the tide flats, covered and uncovered by 
the ebb and flow of the ‘tide, uncovered at ordinary 
low tide and covered with water at ordinary high 
tide, is “tidelands.’’ 
waters, where the tide flows and reflows, which at 
kigh tides are submerged and at low tides are bare, 
come within the deseription of “tidelands.’’4 
the literal meaning of “tidelands” is those lands over 
which the tide ebbs and flows, and which are bare 
at law tide,® “tidelands,” as used in certain consti- 


Lands adjacent to navigable 


While 
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[a] Similar definition.—Lands 
which are covered and uncovered by 
the tide. People v. Davidson, 30 Cal. 
379, 386 [quot Bay City Land Co. vy. 
Craig, 143 ¢P 911,> 9126 72) Oreste 


97. State v. Van Vlack, 172 P. 563, 
564, 101 Wash. 503, L.R.A.1918E 108. 


98. San Pedro, ete., Co. v. Hamil- 
ton, 119 P, 1073, 1074, 161 Cal. 610, 37 
L.R.A.N.S. 686; Oakland v. Oakland 
eG ee Co:. 50 P. 277, 118 Cal. 

1 


[a] “Ordinary signification of 
‘tidelands.’ ’—San Pedro, etc., Co. v. 
Hamilton, 119 P. 1073, 1074, 161 Cal. 
610, 37 L.R.A.N.S. 686. 


99. Peo. v. Davidson, 30 Cal. 379, 
386 [quot Elliott v. Stewart, 14 P. 
416, 15 Or. 259, 261]. See Elliott v. 
Stewart, 14 P. 416, 417, 15 Or. 259 
(“ ‘tide lands’ corresponds with the 
shore or beach, which at common law 
is that land lying between ordinary 
high and low water mark’’); Andrus 
v. Knot; 8 P. 763, 12: Or. 501 [quot 
Bay City Land Co. v. Craig, 143 P. 
911, 912,..72. Or. 3h]- (“ “Wide Yands’ 
would seem to correspond to or be 
synonymous with ‘shore’ or ‘tract,’ 
and this, at common law, is that land 
which lies between ordinary high- 
water mark and low-water mark’). 
See also infra text and note 2. And 
see Beach 7 C. J. p 1016; Shore §§ 1, 
2; Strand § 1. 


1. Bay City Land Co. v. Craig, 143 
P. 911, 912, 72 Or. 31 [quot Farnham 
ce and Water Rights pp 227, 


2. Bay City Land Co. v. Craig, su- 
pra [quot Farnham Waters and Wa- 
ter Rights pp 227, 228] (“‘so that when 
a provision is made for disposal of 
tidelands, only those between high 
and low water mark are meant’’). 
See supra text and note 99. 


[a] “Seashore” synonymotus.— 
“Seashore,” defined as that portion 
which lies between high and low wa- 
ter mark at ordinary tides, is synony- 
mous with “tideland,” as used in the 
United States. Bay City Land Co. v. 
Craig, 143 P. 911, 912, 72 Or. 31. “Sea- 
shore” 56 C.J. p 1262 


3.° Baer v. Moran, 14 S.Ct. 823, 153 
ee 287, 288, 38 L.Ed. 718. See Flat 


4. 


Andrus v. Knot, 8 P. 763, 12 Or, 
pe. 508. 


State v. Forrest, 39 P. 684, 12 
Wesh. 227, 230. And see supra text 
and notes 89-4. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tide are not “tidelands ;””7 


tutional and statutory provisions, has frequently 
been used in a broader sense.° 


Land not included. Lands above the line of high 
nor are lands entirely 
submerged or covered by water.. “Tidelands’” does 
not inelude tracts not uncovered by the “mean low- 
er low water,” but sometimes exposed when the tide 
falls below the zero line, whether from wind blow- 


ing off shore or from a high barometer conducing 


to an extraordinary low water.® 


[§ 2] B. In Particular Constitutional or Statu- 
tory Provisions. In certain constitutional and stat- 
utory provisions,'® “tidelands” has been used in a 
broader sense than its literal meaning.!! Thus, it 
has been used to include the beds of navigable salt 
waters lying below the line of ordinary low tide.?? 
“Tidelands,” as used in a constitutional provision 
prohibiting the grant or sale of tidelands within 
a certain distance of cities or towns, is not limited 
to the ordinary signification of lands covered and 


uncovered by the daily efflux and reflux of the tide,!* 


but embraces lands properly described as_ sub- 
merged.?* Certain tidelands, as classified by a stat- 
ute, extend beyond or below the line of mean high 
tide to the inner harbor line.t® However, in ac- 
> as 
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used in some statutes, has been held to apply only 
to lands covered and uncovered by the tides,!7 in- 
cluding only those lands which lie between high- 
and low-water mark, and constitute the shore of a 
bay,?® and not to include lands permanently sub- 
merged by the waters of the bay.1® 


[§ 3] C. Statutory Definitions. “Tidelands” have 
been defined by statute as all lands over which the 
tide ebbs and flows from the line of ordinary high 
tide to the line of extreme low tide, except in front 
of cities where harbor lines have been established 
or may hereafter be established, where such tide- 
lands shall be those lying between the line of ordi- 
nary high tide and the inner harbor line, and ex- 
cepting oyster lands.?° 


[§ 4] D. Phrases. “All tide lands of the second 
class owned by the state of Washington,’?1 ‘“in- 
tervening tide lands,”?? “it shall be unlawful . . 


. to take or dig clams or mussels from any of the 


tidelands abutting on Puget Sound,’?? “marsh and 
tide lands belonging to this state,”?4 “no tide or 


_ overflowed lands, excepting those connected with the 


shore,”’?> “that the prior and preference right to 
purchase. all tide lands of the second elass lying 
between the line of mean low tide and the line of 
extreme low tide in front of all tide lands of the 
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cordance with the general meaning,'® “tidelands, 


6. See infra § 2. 
7. Pearl Oyster Co. v. Heuston, 107 


P. 349, 350, 57 Wash. 533, 135 Am.S.R. 
1007. 


8. Pearl Oyster Co. v. Heuston, su- 
pra. 


Submerged land: 


Generally see Navigable Waters §§ 
206-255. 


Possession of see Adverse Possession 
§§ 41-46; Ejectment §§ 9, i 


9. Van Dusen Inv. Co. v. Western 
Fishing Co., 124 P. 677, 681, 63 Or. 7. 


“Wean lower low tide’ see Tide 
ante text and note 80. 


10. See constitutional and statu- 
tory provisions. 


11. See cases infra this section. 
Literal meaning see supra § 1. 
12. State v. Forrest, 39 P. 684, 11 


Wash. 227, 230. See infra text and 
notes 14, 15. 
[a] “fidelands” broad enough: 


(1) To carry a grant to the United 
States to lands covered by not ex- 
ceeding four fathoms of water at low 
tide. State v. Forrest, 39 P. 684, 685, 
686, 11 Wash. 227 [quot and constru- 
ing Sess. L. [1890] p 428]. (2) To 
embrace in a disclaimer clause in the 
constitution land below the low-water 
mark. State v. Forrest, supra [con- 
struing Const. art 17 § 2]. (3) To an- 
nul any grant of the territorial legis- 
Jature of lands below low-water mark. 
State v. Forrest, supra faut and 
construing Const. art 27 § 2]. 


[b] “Intervening ‘tidelands.”—As 
used in Const. art 15 § 3, the expres- 
sion refers to the area lying between 
the harbor reserve and the high-tide 
line, irrespective of the location of 
the low-tide line. State v. Forrest, 
39 P. 684, 685, 11 Wash. 227. 


13. See supra § 1. 


14 San Pedro, L. A. & S. L. R. Co. 
v. Hamilton, 119 P. 1073, 1074, 161 
Cal. 610, 37: L.R.A.N.S. 686 (constru- 
ing Const. art 15 § 3). 


“Submerged lands” 60 C.J. p 675. 


15. State v. Forrest, 39 P. 684, 11 
Wash. 227 [expl Pearl Oyster Co. v. 


Heuston, 107 P. 349, 350, 57 Wash. 
533, 535, 1385 Am.S.R. 1007 (reh den |}. 
107 P. 832, 57 Wash. 533, 185 Am.S.R. 


1007) “This was admittedly a forced 
construction of the tide land act, to 
avoid the public inconvenience and 
mischievous consequences that would 
result from leaving ‘an irregular un- 
certain strip lying between the low 
tide line and the inner harbor line’ ’’] 


(construing 1 Hill Code §§ 2162, 
2165). 

[a] “Tide and shore lands.”—‘If 
the term ‘intervening tide lands’ is 


broad enough to permit cities to ex- 
tend streets below the low-tide line 
. . . the term ‘tide and _ shore 
lands’ is broad enough to include ‘in- 
tervening tide lands,’ or lands . . 
lying between high- tide line and the 
inner harbor reserve.” State v. For- 
rest, 39 P. 684, 686, 11 Wash. 227 
(construing Const. art 15 § 3; 1 Hill 
Code §§ 2162, 2165). See Pearl Oyster 
Co. v. Heuston, 107 P. 349, 351, 57 
Wash. 533, 135 Am.S.R. 1007 (by Act 
March 16, 1897 [L. (1897) p 229 § 3], 
tidé and shore lands of the first class 
include all tide or shore lands ‘“‘with- 
in or in front of the limits of any in- 
corporated city or town, or within 
two miles thereof on either side, in- 
cluding submerged lands lying be- 
tween the line of mean low tide and 
the inner harbor line, wherever har- 
bor lines have been or shall be es- 
tablished’). ‘Intervening tide lands” 
see supra note 12 [b] 


16. See supra § 1. 


17. Walker v. State Harbor Com’rs, 
17 Wall. (U.S.) 648, 650, 21 L.Ed. 744. 


18. Walker v. Marks, 29 F.Cas.No. 
17,078, 2 Sawy. 152 [aff 17 Wall. 648, 
21 L.Ed. 744]. 


19. Walker v. State Harbor Com’rs, 
17 Wall. (U.S.) 648, 650, 21 L.Ed. 744. 
See Peo. v. Davidson, 30 Cal. 379, 387 
(‘lands lying upon or constituting 
the ‘shore,’ rather than as including 
them, together with other lands dif- 
fering specifically from them, and ex- 
tending indefinitely beyond them into 
deep water’’). 


20. L. (1911) c 36 § 1 subd 2 p 130; 


3 Remington & B. Code § 6641 [quot 
State v. Scott, 154 P. 165, 167, 168, 
89 Wash. 63]. 


[a] Prior statutory definitions.— 
(1) ‘All lands over which the tide 
ebbs and flows from the line of ordi- 
nary high tide to the line of mean 
low tide, except in front of cities 
Where harbor lines have been es- 
tablished or may hereafter be es- 
tablished, where such tide lands shall 
be those lying between the line of 
ordinary high tide and the inner har- 
bor line, and excepting oyster lands.” 
Sess. L. (1897) p 230 ¢ 89 § 4 subd 2 
[quot Pearl Oyster Co. v. Heuston, 
107 P. 349, 351, 57 Wash. 533, 135 Am. 
S.R. 1007; State v. Scott, 154 P. 165, 
166, 89 Wash. 63 (in part); Welsh v. 
Callvert, 75 P. 871, 872, 34 Wash. 250]. 
(2) “Tidelands” has been declared by 
statute to mean lands over which the 
tide ebbs and flows, and which are 
bare at low tide. Sess. L. (1890) p 
731 § 6 [cit State v. Forrest, 39 P. 
684, 11 Wash. 227 (holding such defi- 
nition limited to the term as used 
in the act and that, notwithstanding 
such definition, “tidelands” was used 
in such act in a broader sense, that 
the only purpose of the definition was 
to make it clear that the water ways 
provided for should extend up to the 
lines of ordinary high tide) ]. 


[b] “Shore lands” distinguished.— 
“Tide lands are defined as ‘all lands 
over which the tide ebbs and flows 
from the line of ordinary high tide to 
the line of mean low tide’. . . where- 
as, shore lands are ‘lands . . be- 
low the line of ordinary high water 
and not subject to tidal flow.’” State 
v. Sturtevant, 135 P. 1035, 1040, 76 
Wash. 158 [quot Remington & B. Code 
§ 6641 pars 2, 3]. 


21. Welsh v. Callvert, 75 P. 871, 
872, 34 Wash. 250. 

22. See supra § 2 note 12 [b]. 

23. State v. Van Viack, 172 P. 563, 
101 Wash. 503, L.R.A.1918B 108. 


24. Walker v. Marks, 29 F.Cas.No. 
17,078, 2 Sawy. 152 [aff 17 Wall. 648, 
21 L.Ed. 744). 


25. Taylor Sands Fishing Co. v. 
Benson, 108 P. 126, 127, 56 Or. 157. 
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second class,”?® and “tide and shore lands.”’?7 © 


TIDEWATER.?® 
mous with “navigable water. 


Phrase: 


TIDEWAY.*1 
and low-water mark.?? 


TIE. [§ 1] A. As Verb. 
to unite or join.?® 


9929 


Tie up. A railroad phrase, meaning to cease to 


work.?4 


[§ 2] B. As Noun.?5 That which is tied;** a 
knot;37 also a name applied to a “necktie.’’?® 


In election parlance, “tie” signifies a state of 
equality between two or more competitors for the 


same position.®® 


In England, Canada, and Australia “tie” is used 
to refer to the covenant or bond by which a public 
house, inn, or hotel is bound to buy the liquors of 


a certain brewer.*° 
[§ 3] C. As Adjective. 


and “tie slashing.” 


A term that may be synony- 


“Lands within tidewaters of the sea.’’?° 


The portion of land between high- 


To fasten; 


This term may be em- 
ployed adjectively, as in the phrases‘! “tie slash,’’4? 


TIDELAND—TILE 


or sold.#® 
TIGER.*° 


to knot; 


house rented from a person or firm from whom the . | 
tenant is, by agreement, compelled to purchase liq- || 
uors or other commodities to be therein consumed 


ow 


TIGHT. Firmly held together; not leaky.*? 


Gas-tight joint. : 
retain natural gas, or prevent the leaking of the 


A joint that would reasonably 


gas from the joint.*® 


In claim for patent, “tight,” in the light of the 
"specifications, may be construed as sufficiently tight 
to subserve\the purposes to be accomplished.*® 


_ Tight mortgage. ; 
grace, or a limited number, after default in pay- 
ing interest or principal before foreclosure proceed- 


One which allows no days of 


ings may be begun.*° 


Phrases: 


TILE. *+ 


‘ ing.55 


strong and in every way fitted for the service, 
and “watertight cellar.”®* 


Derivatively, the word means a cover- 
The original meaning of the word refers 
to the use made of the article, and not to the ma- 


“Tight and sound,”®! “tight, staunch, 


5 


terial of which it may be composed,°® as it now may 


TIED HOUSE*‘ usually connotes an inn or beer 


26. State v. Scott, 154 P. 165, 167, 
89 Wash. 63. 


27. See supra.§ 2 note 15 [a]. 


28. See Tidal ante; Tide ante; 
Tideland ante; Tideway post. 


Tidewater: 
As: ; 
Washing beach see Beach 7 C.J. p 
1016 text and note 59. 


Within admiralty jurisdiction see 
Admiralty § 32. 


rs see Adverse Possession §§ 41- 
Cuesta of land on see Boundaries §§ 


“Lot” as not including land under 
see Lot § 2 note 13 [a] (1). 


ig See Navigable Waters § 1 note 
3 [a]. 


[a] In England “tide-water,”’ with 
a few small and unimportant excep- 
tions, meant nothing more than pub- 
lic rivers, as  contradistinguished 
from private ones. The Propeller 
Genesee Chief v. Fitzhugh, 12 How. 
(U.S.) 4438, 454 [quot Illinois Central 
RAR, Co. v. Tilinois,. 13 S.Ct..110 111, 
146 U.S. 387, 36 L.Ed. 1018; Olds v. 
Commissioner of State Land Office, 
112 N.W. 952, 958, 150 Mich. 134]. 


“Private river’ see Private § 25. 


“Public’ waters see Waters [40 
Cyc 553]. 

30. See Public Lands § 260 note 
34 [a] (6). 


$1. See Tidal ante; Tide 
Tideland ante; Tidewater ante. 


32. Towle v. Remsen, 70 N.Y. 303, 
308 [quot In re Inwood Hill Park in 
Borough of Manhattan, City of New 
York, 21% N.Y.S. 359, 363, 217 App. 
Div. 587]. 


“Beach” synonymous see Beach 7 
C.. J. p 1016 note 60 [b]. 


“Wieh-water mark” see High 29 C. 
J. p 350 text and notes 45-51. 


ante; 


p 325 text and notes 16-18. 
33. Webster New Int. D. 
“Pasten” 25 C. J. p 675. 
34 U.S. v. Cassidy, 67 F. 698, 728 


onset by officials and train dispatch- 
ers”). 


35. Ties: 
As merchandise see Merchandise.§ 2 
text and note 75. 


Effect of converting timber into see 
Accession § 9 note 60 [al]. 


“Railroad ties” see Railroad or Rail- 
way § 2 text and note 75. 


36. Wooster v. Mullins, 30 A, 144, 
64 Conn, 340, 348, 25 L.R.A. 694. 


37. Wooster v. Mullins, supra 
(“when provision is made, in regulat- 
ing legislative procedure, for a cast- 
ing vote by the presiding officer in 
case Of a tie, the object is to allow 
him to untie this knot’’). 


33. “Necktie” 45 C. J. p 586. 
39. Wooster v. Mullins, 30 A. 144, 
64 Conn. 340, 342, 25 L.R.A. 694. 


40. See Rice v. Noakes, [1900] 1 
Ch, 213) 217; 279. Taft (1902) Aw CO. 324) 
31]; Rudd v. Manahan, 5 Alta.L. 19, 
11 Dom.L.R. 37, 40, 4 WestWkly. 350, 
24 West.L.R. 246; Toohey v. Gunther, 
41 Austr.C.L.R. 181, 189, 211 (where 
the word is so used). 

“Tied house” post. 

41. Tie vote: 

Generally see Elections § 268. 
Deciding by lot see Mandamus § 325. 
In case of: 

Bay in contest see Elections 


Vote of: : 

Mayor in electing officers see 
Municipal Corporations § 1006 
note 40 [a]. 

Presiding officer generally see 
Municipal Corporations § 781. 


42. Caldwell v. United States, 39 


“Low-watermark” see Low 38 C. J./S.Ct. 397, 249 U.S. 14, 68 L.Ed. 816 


(“a term used to describe the tops of 
trees the bodies of which have been 
used for making railroad ties’’). 


43. Caldwell v. United States, su- 
pra. 


44. See Tie § 2. 


45. Stroud Jud. D. 
Chandler’s Wiltshire 
[1903] 1-K.B. 569, 572; 
Avon Union v. White, [1898] 2 Q.B. 
630, 636; In re London County Coun- 
cil, [1898] 1 Q.B. 387, 3938; Brickwood 
v. Reynolds, [1898]. 1° Q.Bs 95, L075 
Rice v. Noakes, [1902] A.C. 24, 31 
(where the phrase is so used). 


46. See Blind Tiger 8 C.J. p 1124. 

47. Webster D. 

48. Albree v. Philadelphia Co., 50 
A. 984, 201 Pa. 165,166: 


49. Robinson v. Sutter, 8 F. 828, 
830, 10 Biss. 100 [rev 7 S.Ct. 376, 119 
U.S. 530, 30 L.Ed. 492]. 


Specifications generally 
ents § 150 et seq. 


50. Cunningham v. McCready, 69 
< ao 83, 219 Pa. 594 [cit Anderson 


See In re 
Brewery Co., 
Bradford-on- 


see Pat- 


51. Paddock-Hawley Iron Co. v 
Providence, etc., Ins. Co., 93 SsW. 
358, 118 Mo.App. 85, 95 (as being 
equivalent to “seaworthy” or ‘“Sea- 
worthiness” with reference to ships). 


“Seaworthiness” 56 C.J. p 1265. 


“Seaworthy” 56 C.J. p 1266. 


52. Glasgow Shipowners’ Co. v. 
ten 139 F., 541, 542, 71 C.C.A. 329 
ip). 


5a MacKnight Flintic Stone Co. 
v. City of New York, 52 N.Y.S. 747, 
31 App.Div. 232, 235 (as not meaning 
“water-drained’’). 


54. See Customs Duties § 31 note 
71 [a]. 


acon contraband see War [40 Cyc 
55. U.S. v. Davis, 54 F. 147, 149 

AICC AMIE B ; 
56. U.S. v. Davis, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


_ do,®? as designating a slab of stone or marble, used 
with others like it in pavements, revetments,®°® roofs, 
walls, i Etymologically considered, 
“tile” is not limited to an article 
_only.°° In its ordinary definition, “tiles” are plates 
or pieces of baked clay, used for covering roofs, 
floors, and walls, and for ornamental work of various 
_ kinds, as well as for drains.®1 


walls, or the like.®? 


Phrases: 


TILL. As a preposition of time, up or down to; 
“Till” is sometimes ambiguous 
and equivocal in the particular connection in which 
it occurs in provisions for a period of time for the 
performance of an act;®7 and it is construed as ex- 
clusive or inclusive according as the subject matter 


as far as; until.®® 


57. See infra text and note 61. 


58. Century D. [quot U. S. v. Da- 
vis, 54 F. 147, 149, 150, 4 C.C.A. 251]. 


59. U.S. v. Davis, supra. 


[a] “In the middle ages such tiles 
of stone were frequently incised with 
elaborate designs, the incisions being 
filled with lead or a colored composi- 
tion, or occasionally incrusted in mo- 
saic.” . S. v. Davis, 54 F. 147, 150, 
4 C.C.A, 251 [quot Century D.]. 


_60. U. S. v. Davis, supra (bronze 
tiles, tiles of crane porcelain, and 
“plaques of marble, stone, or earthen- 
ware, sometimes decorated, sometimes 
with a uniform surface, are used to 
cover walls or pavements”). 


[a] Shape of “tiles.”—‘As a rule, 
they are either square or rectangular. 
Sometimes, however, they are trian- 
gular, or in shape of a lozenge, hexa- 
gon, or octagon. They are then ca- 


' pable of very varied combinations.” 


U. S. v. Davis, 54 F. 147, 149, 150, 4 
aa 251 [quot Jules Adeline Art 


[b] “Roofing tiles.”—‘“In the most 
important temples of ancient Greece 
the roof was covered with tiles of 
white marble, fitted together in the 
most perfect way, so as to exclude 
rain. Roman temples were 
sometimes covered with bronze tiles, 
laid side by side, while the roofs of 
Chinese temples generally consist of 
tiles of crane porcelain, painted green 
or yellow.” U.S. v. Davis, 54 F. 147, 
149, 4 C.C.A. 251 [quot Encyclopaedia 


Brit.; Jules Adeline Art D.J. “Roof- 
‘ing’ 54 C.J. p 1102. 
61. Rossman y. Hedden, 12 S.Ct. 


925, 145 U.S. 561, 568 [quot U. S. v. 
‘Davis, 54 F. 147, 150]. 
“Farthenware” distinguished see 
‘Earthenware 19 C.J. p 855 note 25 
[a]. 
62. Traitel Bros. v. United States, 
31 EY 994, 996. 


63. U.S. v. Davis, 54 F147, 151, 
Am CT CuALE25 L, 

[a] “Mosaics,” “marble mosaics” 
included.—U. S. v. Davis, 54 F. 147, 
151, 4 C.C.A. 251, 

“Paving tile’ 48 C.J. p 558. 

64. See supra note 60 [bl]. 

65. Traitel Bros. v. United States, 
131 F. 994, 995. 

66. Oberhaus v. State, 55 So. 398, 
902, 173 Ala. 483 [quot Webster New 
Tut a: 

[a] “At” I 
in a contract guaranteeing a promis- 


_sory note in the phrase “guaranteeing 


5 “Quarry tile”’;°? also “marble paving 
tiles,”** “roofing tiles,”** and “tiles, plain, unglazed, 
one color, exceeding two square inches in size.’”’®5 


synonymous.—As uSed’ 


TILE—TIMBER 


Phrases: 
of one material 


TILLAGE.7° 


[62 C.J.] 955 


may show the intention with which it was used.®® 


“Till landed,’’®® “till maturity,”’7° “till 
paid,”*+ “till said timber has been removed,”?? “till 
the First Monday after the second Tuesday in Janu- 
ary, 1911,”7* and “till the next term of court.’’74 


Husbandry—the cultivation of the 


land, particularly by the plow.7° In its popular and 


purposes.*? 


Phrases: 
the soil.??79 


where defined.8? 


allnotes .. . till maturity now on 
books,” considering the context and 
the purposes of the parties, ‘‘till” 
was used in the sense of “at.” Lan- 
caster Farmers’ State Bank v. Buck- 
ner, 198 N.W. 1016, 112 Neb. 126. 
ie 8. an preposition of time see At 


[b] “To,” “until? synonymous.— 
Oberhaus v. State, 55 So. 898, 902, 173 
Ala, 483; Gottlieb v. Fred W. Wolf 
Co., 28 A. 198, 75 Md. 126, 132. See 
Myers v. Winona Interurban Ry. Co., 
98 N.E. 131, 132, 50 Ind.App. 258 [cit 
Century D.] (‘used as a _ conjunc- 
tion’’); Maynes v. Gray, 76 P. 443, 69 
Kan. 49, 105 Am.S.R. 146, 2 Ann.Cas. 
518 [cit Century D.; Webster D.] 
(synonymous in the sense used, that 
is, time for performance of an act); 
City of Garden City v. Merchants’ & 
Farmers’ National Bank, 60 P. 823, 
824, 8 Kan.App. 785 [quot Myers v. 
Winona Interurban Ry. Co., 98 N.E. 
131, 132, 50 Ind.App. 258] (‘‘in con- 
nection with which it is used in the 
order” [extending the time for mak- 
ing and serving a case]). “To” post; 
“Until” [89 Cyc 841]. 


{c] “To” distinguished.—“To is 
properly applicable to place or posi- 
tion, while till . . properly ap- 
plies to time.” Conawingo Petroleum 
ene, Co. v. Cunningham, 75 Pa. 
138, f 


67. Oberhaus v. State, 55 So. 898, 
902,173 Ala. 483; Gottlieb v. Fred W. 
Wolf Co., 23 A. 198, 75 Md. 126, 132. 


68. Oberhaus v. State, 55 So. 898, 
902,173 Ala. 483; Gottlieb v. Fred W. 
Wolf Co., 23 A. 198, 75 Md. 126, 132. 
See State v. Benson, 58 P. 217, 219, 21 
Wash. 365 (whether or not “till” will 
be held to be a word of “exclusion or 
inclusion is usually determined by 
the context of the statute or instru- 
ment in which ,. used’’). 


As exclusive or inclusive of the day 
to which prefixed see Time § 33. 


69. Pelly v. Royal Exch. Assur. 
Co., 1 Burr. 341, 348, 97 Reprint 342. 


70. See supra note 66 [a]. 


71. Pittman v. Barret, 34 Mo, 84, 
85. 

72. Matheson v. Marion County 
Lumber Co., 78 S.E. 970, 971, 95 S.C. 
352 (‘ ‘till’ carries with it the idea 
of continued action”). . 

73. Oberhaus v. State, 55 So. 898, 
902, 173 Ala. 483. 

74. De Haven v. De Haven, 46 Ind. 
296, 298 (the phrase does not include 
“the time during the next term, nor 
any part of it’). 


75. Person engaged in see Bank- 


ordinary meaning, “tillage” applies to land used 
for agricultural, 


not for domestic and residential, 


“Convert to tillage,”7* and “tillage of 


TILLER OF THE SOIL.*° 
TIMBER. [§ 1] A. As Noun.*? 


A term else- 


ruptcy § 92; Farmer 25 C.J. p 673 
text and notes 64-66. 


76. U. S. v. Williams, 18 F. 475, 
478, 9 Sawy. 374. 


“Husbandry” 31 C.J. p 232. 


77. Vigar v. Dudman, L.R. 6 C.P. 
400, 473 [afl L.R.et- CBs T20¢ 


[a] “Agriculture” equivalent.— 
Vigar v. Dudman, L.R. 6 C.P. 470, 473 
[aff L.R. 7 C.P. 72, and quot “Lord 
Coke’s note on the 117th section of 
Littleton, Co. Litt. 85b, in which he 
eulogizes the practice of ‘agriculture 
or tillage’’”’]. “Agriculture” see Agri- 
culture § 1. 


[b] Conversion of land into hous- 
es and gardens distinguished.—Vigar 
v. Dudman, L.R. 6 C.P. 470, 473 [aff 
L.R. 7 C.P. 72] (per Willes, J.). 


78. Birch v. Stephenson, 3 Taunt. 
469, 475, 128 Reprint 186. 


79. See Bankruptcy § 92. 


[a] “FParming”’ compared.—(1) As 
used in a bankruptcy act, “farming” 
and “tillage of the soil’ are synony- 
mous. In re Brown, 284 F. 899, 900 
(construing Bankruptcy Act § 4b 
[Comp. St. § 9588]). See Farming 25 
C.J. p 674 note 81 [a]. (2) “Stock 
raising and dairying, in connection 
with and incidental to tillage of the 
soil, are in common parlance a part 
of farming. Therefore the word 
‘farming’ is broader than ‘tillage of 


pis soil.” In re Brown, 251 F. 365, 
70. 

80. See Farmer 25 C.J. p 673 text 
and note 65. 

81. See also Timbered post; Tim- 
berhead post; Timbering post. 

e2. See Logs and Logging § 2. 


Timber: 

Deadening see Deaden 17 C.J. p 1152; 
Adverse Possession § 23. 

Held in common see Tenancy in Com- 
mon § 9. 

Liability for: 
Husband and Wife § 545 note 62 

[a]. 


Mortgage see Chattel Mortgages § 
55; Mortgages § 403. 
Tenancy in Common §§ 28, 72. 

Option to purchase see Logs and Log- 

ging § 80. P 

Part of dower estate see Dower § 38. 

Protection of see Woods and Forests 
[40 Cyc 2796]. 

Real or personal property see Prop- 
erty §§ 21, 24, 45; Logs and Log- 
ging §§ 15, 16; Woods and Forests 
[40 Cye 2796]. 
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Phrases: ‘All of the timber,’’’* “all the pine tim- 
ber now standing and being on the land,”®* “all the 
timber growing, standing, lying, or being upon the 
land,’’®> “all the trees and timber standing and 
growing on the close,’”’*’® “all the wood, timber, and 
trees now standing,”®? “other timber,”’® “said de- 
seribed timber,”®® “said timber,”®° “saw-log tim- 
ber,”®! “saw timber,’®? “standing timber,’®* “the 
timber on said lots of land suitable for turpentine 
purposes and the timber thereon suitable for saw- 


mill purposes,’®* “the timber suitable for turpen-, 


tine and sawmill purposes,’®® “timber and logs,’”®® 
“timber for sawmill purposes,”®? “timber in process 
of being wrought into vessels,”®* “timber suitable 
for sawmill purposes that will measure 14 inches 
at stump and up,’”®® “timber used for houses, barns, 
‘tools, furniture and fences,”! “your timber;”? also 
“squared timbers.”® 


[§ 2] B. Adjectively, the term may be employed.* 


Phrases: “Of all timber trees, and other trees, 


TIMBER—TIMBERHEAD 


but not the annual fruit thereof,”® “other timber || 
produets,”* “timber and stone lands,”’ “timber and — 
stone laws,”® “timber culture,”® “timber-culture 
entry,”?° “timber lands,”!! and “timber lands and — 
lands chiefly valuable for tintber.”?? 


TIMBER CULTURE ENTRY.?? An expression — 
having an accepted and well recognized significa- 
tion in the acts of congress, in the decisions of the 
courts, and in common parlance, signifying an entry 
under the provisions of a certain act to encourage 
the growth of timber on western prairies.** 


- TIMBERED.1® Furnished with, or made of, tim- 
ber;?® also,covered with growing timber.'* 


Phrases: “Claiming to own any timbered lands 
in this state,”1® “owner of timbered lands,”1® and 
“timbered lands of such nation.”?° 


TIMBERHEAD. A wooden standard twelve to 
fourteen inches square standing above the top of a 
barge.?1 


Reservation of: 
Generally see Deeds § 356. 
- Parol see Frauds, Statute of § 174. 
Subject of: 
Conversion see Trover and Conver- 
sion [38 Cyc 2016]. 
Larceny § 25. 


Waste [40 Cyc 508]; Dower § 416; 


Estates § 88; Vendor and Pur- 
chaser [39 Cyc 1625]. 
Subject to: 
Condemnation see Eminent Domain 
§§ 77, 245. 
Lien see Vendor and Purchaser [39 
Cyc 1806]. 


Partition § 55. 
Replevin § 20. 
Sequestration § 73. 
Taxation § 152. 
Cutting timber: 
Adverse Possession §§ 20-22. 
Crime see Trespass [38 Cyc 1176]. 
Damages for see Trespass [38 Cyc 
1130]. 
Entry for purpose of: 
Easements § 126. 
Licenses § 199. 
Logs and Logging §§ 72-79. 
Tort see Forcible Entry and Detain- 
er § 49; Trespass [38 Cyc 1053]. 
For construction or repair see High- 
ways §§ 259, 260. 
Grant of to railroads see Public 
Lands §§ 439-446. 
Indian lands see InGians § 52. 
USES ale §§ 189-193; Mortgages § 


Liability for see Corporations § 2856; 
Master and Servant § 1505. 
Public lands §§ 6-36, 566. 
Removal of landmarks by see Bound- 
aries § 362. 
Rights to timber: 
Dower § 416. 
Estates § 88. 
Landlord and Tenant § 731, 
Mortgagee see Mortgages § 599. 
Mortgagor see Mortgages §§ 597, 598. 
Purchaser: 
Executions § 795. 
Sale Mortgages §§ 1457, 1894. 
Taxation §§ 1808-1814. 


Purchaser:—Continued 


Vendor and Purchaser 
1626]. 


Sale of timber: 


By homestead entryman see Public 
Lands § 559. 


Conditional see Sales § 1244. 
Contract for: 


As encumbrance. see Vendor and 
Purchaser [39 Cyc 1498]. 


Frauds, Statute of §§ 138-140. 
Public Lands § 634. 
Specific Performance § 242. 
Logs and Logging §§ 26-71. 
Words of similar import compared: 


“Growth” 28 C.J. p 880 note 19 [a]; 
Toes and Logging § 2 text and note 


[39 +Cye 


“Lumber” see Logs and Logging § 2 
text and note 6. 


83. See All § 3 p 1142 text and 
note 15. . 


84. C. W. Zimmerman Mfg. Co. v. 
Wilson, 80 So. 422, 202 Ala. 340. 


85. Jasper Land Co. v. Manchester 
iia od 96 So. 417, 418, 209: Ala. 


86. See Stand § 7 text and note 22. 


veer See Stand § 7 text and note 


88. Anderson v. Great Northern 
Ry. Co., 138 P. 127, 129, 25 Idaho 4383, 
Ann.Cas.1916C 191. See also Other § 
4 text and note 67. 


89. Gray Lumber Co. y. Gaskin, 50 
S.E. 164, 166,122 Ga. 342. 


90. Gray Lumber Co. v. Gaskin, 
supra. 
91. See Logs and Logging § 2 text 


and note 14. 


92. See Logs and Logging § 2 text 
and notes 15-17. 


wees See Standing § 2 text and note 


94. Lankford vy. Peterson, 56 S.E. 
774, 127 Ga. 666. 


95. Gray Lumber Co. v, Gaskin, 
50 S.B. 164, 166, 122 Ga. 342. 


96. Ray v. Schmidt & Co., 66 S.E. 
1035, 7 Ga.App. 380. 


97. Pennington v. Avera, 52 S.B. 


324, 325, 124 Ga. 147. 


98. Webb v. National F. Ins. Co., 
4 N.Y.Super. 497, 504. 


$9. Gray Lumber Co. v. Gaskin, 50 
S.E. 164, 167, 122 Ga. 342 (the phrase 
“means any timber which is ordina- 
rily used for manufacture into lum- 
ber. This would include cypress, or 
oak, or any other variety of timber 
which was suited for such use’’). 

1. See Agriculture § 1 note 1 [e]. 

2. See Your [40 Cyc 2880 note 51]. 


3. See Square § 8 text and note 


4 See cases infra this section. 
See also Timbered post. 


5. Bullen v. Denning, 5 B.&C. 842, 
847, 8 D.&R. 657, 11 E.C.L. 705, 108 
Reprint 313. 

6. See Other § 4 note 67 [a]. 

7. See Public Lands § 99. 

8 See Mines and Minerals § 143. 

9. See Public Lands § 97. 


10. See Timber Culture Entry 
post. 
me See Logs and Logging §§ 17— 
12. Pike v. State Board of Land 


Com’rs, 113 P. 447, 452, 19 Idaho 268, 
Ann.Cas.1912B 1344. 


_13. Timber culture lands see Pub- 
lic Lands § 97. 


14. Hartman v. Warren, 76 F. 157, 
160, 161, 22 C.C.A. 30 [cit Act March 
3, 1873 (17 St. 605 c 277) and amend- 
ments and additions thereto (Rev. St. 
p 451 §§ 2464-2469) ]. 


15. See Timber ante. 

16. Webster New Int. D. 

17. Webster New Int. D. 

18. Hall v. Horne, 42 So. 383, 386, 
52 Fla, 510; McDonald vy. Padgett, 35 


So. 336, 46 Fla. 501. 


19. Doke v. Peek, 34 So. 896, 45 
Fla. 244, 110 Am.S.R. 70. 


20. Tuscarora Nation of Indians 
v. Williams, 141 N.Y.S. 207, 210, 79 
Mise. 445. 


21. West Kentucky Coal Co. v.. 
Parker’s Adm’r, (Ky.) 17 S.W.(2d) 
753, 754, 229 Ky. 685. 


Por later cases, developments and changes in the law see Annotations, same title and section number, 


. 


TIMBERING.22 In mines, the protecting against 
falls of the roof formation by means of horizontal 
timbers or caps extending across the passageway 
_ just under the roof, the ends of such timbers rest- 
ing upon vertical timbers or posts.?% 


TIMBERMAN.”** 


E 22. See Timber ante. note 47 [al. 


bx Roof of mine see Master and Serv- 25. 
rf ant §§ 483-485. 


23. Eagle Coal Co. 
eg 170 S.W. 960, 


24. See Master and Servant, § 483 27. 


v. Patrick’s 179, 180. 


961, 161 Ky. 26. 


eo 


TIMBERING—TIMBERE 


Submarine Signal Corporation fad 
vy. General Radio Co., 14 F.(2d) 178, 


Submarine Signal Corporation 
vy. General Radio Co., supra. 


Submarine Signal Corporation 
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TIMBRE. A word used of a musical note,”* also 
in connection with sound waves caused by the human 
voice, or of the cries of animals or songs of birds.?® 
“Timbre” affects the quality of the sound in a musi- 
cal note or in human speech.?7 


v. General Radio Co., supra. 


“Character” equivalent.—See 
Submarine Signal Corporation v. Gen- 
eral Radio Co., 14 F.(2d) 178, 179, 180 
(citing explanation of claims for a 
patent). “Character” in sense of de- 
scription see Character 11 C.J. p 288 
text and note 18. 
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[§§ 1-3 |] 


CROSS REFERENCES 


Christmas Day 11 C. J. p 761. 

ey LCoS ap LS ty 

F 25, C.ds DAs. 

Holiday see Holidays 29 C. J. p 761. 

Judicial notice of time, days, and dates see Evidence §§ 
1990, 1991. : ; 

Minute 40 C. J. p 1212. 

Moment 40 C. J. p 1489. 

Night or Nighttime 46 C. J. p 478. _ 

Opinion evidence as to time see Criminal Law § 1549; 
Evidence § 678. 


Parol evidence as to time see Evidence §§ 1382, 1449, 1) | 


1477, 1478, 1549, 1709-1711. 
Second 56 C. J. p 1266. 


Summer 60 C.J. p “1019. 
Sunday 60 C. J. p 1022. 
Thanksgiving Day ante p 833. 
Time as: 
Essence of contract see Contracts § 783. . 
To particular acts or proceedings see particular titles 
in this work. 
Winter [40 Cyc 2122]. 


I. DEFINITION. 


[§ 1] “Time” has been defined as the measure of 
duration;? the system of those relations which any 
event has to any other, as past, present, or future.* 
The word is expressive both of a precise point or 
terminus, and of an interval between two points;* 


and, when. ysed to represent a terminus, rather than 
an interval, it is synonymous with “date.’”° 

Phrases in which “time” has been employed and 
which among others, have received judicial interpre- 
tation are given in the note.® 


II. DIVISIONS AND STANDARDS 


[§ 2] A. Divisions. The nature of time is such 
that it is capable of division,’ and of the divisions 
which have been made, the courts will take judicial 
notice.® 


Calendar division. The division of time into 
years,® months,!° weeks,!! and days?” is the calen- 
dar division;!2 and it is historically known that 
the Gregorian calendar has been generally adopted.** 
Where a division of time is used and no mention of 
any other system of reckoning time is made, it will 
be presumed that that calendar is to be used.*® 


1. Reiated terms: “Due time” 


19-C.J. p 822 text and 


As used in statute or written instrument. The di- 
visions comprehended in the word “time,” as used 
in a statute or written instrument, are dependent 
upon the context and subject matter of the statute 
or instrument in which it is used,'® and accordingly 
may be limited in meaning to a specified day of a 
given month and year,!” or a specified day and 
hour,'® or a specified number of days;1® or it may 
be broad enough to include a month,?° or half-year 
period.?? 


[§ 3] B. Standards—1. In General. When it con- 


[a] In Massachusetts the act of 


“Daytime” 17 C.J. p 1134. 

“From time to time” 27 C.J. p 909. 
“Nighttime” 46 C.J. p 478. - 
as or “upon” time see On or Upon 


“Reasonable time’ see Reasonable 
2. 


“Schedule time” see Schedule § 3. 
2. Black L. D. (2d ed); Bouvier 
5 re BB 


“Duration” see 19 C.J. p 837. 
3. Century D. 


occas time to time” see 27 C.J. p 


4 Black L. D. (2d ed). 


5. Park v. Whitney, 19 N.E. 161, 
148 Mass. 278; McLean v. Sworts, 71 
N.W. 925, 69 Minn. 128, 130, 65 Am.S. 
R. 556; Dwelle-Kaiser Co. v. Niagara 
County, 171 N.Y.S. 361, 368, 103 Misc. 
460; Delaney v. Walker, 79 S.W. 601, 
602, 34 Tex.Civ.App. 617. 


“Date” see 17 C.J. p 1129. 
6. ‘Actual time’ 1 C.J. p 1185 text 
and note 80. 
“Additional time” 1 C.J. p 1192 text 
and note 7. 
“Any time’ see ‘‘Any” § 6 text and 
notes 62, 63, 94-97. 
“Apparent solar time” 
text and note 77 

“At the time” etc., see “At” § 11 text 
and notes 35, 36, 39, 42-44, 92, 98. 

“Before the time” 7 C.J. p 1029 text 
and note 12 

“Considerable length of time” 12 C.J. 
p 524 note 60 [a]. 


“Determinable future time” 
p 983 note 15 [b]. 


3 C.J. p 255 


18 C.J. 


note 23. 


“During the time” 19 C.J. p 840 text 
and notes 41, 42. 


“For stated time” 26 C.J. p 793 text 
and note 387. 


“For the time” 26 C.J. p 793 text and 
notes 65, 66. 


“Further time” 27 C.J. p 936 text and 
note 94, 


“Future time” 27 C.J. p 988 text and 
note 64. 


Mes 31 C.J. p 368 text and note 


“Long time” 88 C.J. p 241 text and 
note 23. 


“Loss of time” 38 C.J. p 245 text and 
note 89. 


“One time” 46 C.J. p 1104 text and 
note 87, 


“Ordinary time” 46 C.J. p 1135 text 
and note 34, 


“Proper time” 50 C.J. p 724 text and 
note 45. 


“Short time” 58 C.J. p 699 text and 
note 89, 


“Straight time” 60 C.J. p 181 text and 
notes 81, 82. 


Callahan y. Hallowell, 2 S.C. 


8. See Evidence §§ 1990, 1991. 

9. Seeinfra § 8. 

10. See infra § 15. 

11. See infra § 21. 

12. See infra § 26. 

13. See “Calendar” 9 C.J. p 1117. 
bie See Evidence § 1990 note 26 


15. Engleman v. State, 2 Ind. 91, 
52 Am.D. 494. 


parliament which corrected the calen- 
dar was adopted in the province dur- 
ing the year 1751. Danvers v. Boston, 
10 Pick. 513. 


16. See cases infra notes 17-21. 


17. East Tennessee, etc., R. Co. v. 
Carloss, 77 Ala. 448. 


18. Peck v. Fair-Haven, ete, R. 
Cor 58”. TST OVE Connel6i. 


19. White v. Bates, 84 N.E. 906, 
234 Ill. 276. 


[a] Publication twenty successive 
“times” (1) in a daily newspaper is 
equivalent to a publication for twenty 
successive ‘“‘days.’”’ White v. Bates, 84 
N.E. 906, 909, 234 Ill. 276. (2) Hix- 
Peis first or last day see infra § 


20. Warwick, etc., Water Co. v. 
Carr, 52 A. 1080, 24 R.I. 226, 


21. Grosse v. Barman, 100 P. 348, 
9 Cal.App. 650. 


[a] Thus, where a lease, contem- 
plating construction by the lessee of 
a building before a designated date, 
provides for semiannual payments of 
a percentage of profits earned for the 
half year, authorizes issue by the les- 
see of interest-bearing bonds before 
completion of the building, requires a 
monthly deposit by the lessee for a 
fund out of which to pay rent, taxes, 
insurance, interest, and as a sinking 
fund for payment of the bonds, and 
provides a deduction from profits if 
any payment should be made “at the 
time of and not prior to the time of 
the respective actual payments there- 
of,” the word ‘‘time” refers to the 
half-year period at the expiration of 
which the net profit should be calecu- 
lated and paid. Grosse v. Barman, 
100 P. 348, 353, 9 Cal.App. 650. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


_ gerns a legal duty, time should be fixed with refer- 
ence to a certain, unvarying, and uniform stand- 
ard;** but different standards have been adopted 
in different states, it being held in some that the 
only standard recognized is the meridian of the sun 
or mean sun or solar time,?* or common time,?4 
while in other jurisdictions the courts have taken 
judicial notice of the common and universal use 
within such jurisdictions of the standard of time 
adopted by the railroads of the United States and 
0 Where an act is required by 
or in pursuance of law to be performed at or within 
a fixed time according to standard time, it means 
standard time in the locality where the act is to be 


Canada in 1883.25 


performed.?¢ 


Directory or mandatory provisions.27 
provisions in regard to the time of doing an act 
are generally to be taken as directory,?® but as man- 


_ 22. Ga.—Henderson vy. Reynolds, 
10°S.E. 784, 84 Ga. 159, 7 L.R.A. 327. 


' Iowa.—Jones v. German Ins. Co., 81 
N.W. 188, 110 Iowa 75, 46 L.R.A. 860. 


Ky.—Tackett v. Mayo, 275 S.W. 866, 
210 Ky. 299. 


N.Y.—Goodman v. Caledonian Ins. 
ee of Scotland, 118 N.E. 523, 222 N.Y. 


Pa.—Smith v. Pittsburgh, 30 Pa. 
Dist. 454. 


[a] Specific hour.—(1) “Wherever 
. . . any specific hour of the day is 
fixed for the performance of any legal 
duty, it must, of course, be taken to 
be. 72> sstandard time.” ‘Smith: v. 
Pittsburgh, 30 Pa.Dist. 454, 455. (2) 
Hours in general see infra § 58. 


[b] Rule that that is certain which 
can be made certain applies. Tackett 
v. Mayo, 275 S.W. 866, 210 Ky. 299. 


23. Henderson v. Reynolds, 10 S.E. 
734, 84 Ga. 159, 7 L.R.A. 327; Jones v. 
German Ins. Co., 81 N.W. 188, 110 
Iowa 75, 46 L.R.A. 860; Carroll v. 
Bayonne, 124 A. 613, 99 N.J.Law 493; 
Texas Tram & Lumber Co. v. High- 
tower, 96 S.W. 1071, 100 Tex. 126, 123 
Am-S-R. © 794-5969 -L:RA.N:S.. 7 1046; 
Walker v. Terrell, (Tex.Civ.App.) 189 
S.w. 75. 


[a] Local “solar” time.—(1) 
“When the Legislature prescribes the 
times at which a term of the court 
shall begin and shall end, the true 
time at the place of holding the court 
is meant; and the true ‘time’ is to 
be determined by the instant at which 
the sun passes the meridian of the 
place for which it is to be calculated, 
and not by the time of its passage at 
some other place.’’ Therefore, in de- 
termining the “time” of the expira- 
tion of a term of court, limited by 
statute to a certain day, “solar time,” 
and not “standard” or railroad time, 
should be used, although the com- 
munity has generally adopted stand- 
ard time. Texas Tram & Lumber Co. 
v. Hightower, 96 S.W. 1071, 1072, 100 
Tex. 126, 6 L.R.A.N.S. 1046, 123 Am. 
S.R. 794. (2) The reasonable objec- 
tion can be urged against the recog- 
nition of true sun time as the correct 
time by which matters, such as the 
meeting and adjournment of courts, 
should be regulated. Ex p. Parker, 
29 S.W. 480, 790, 35 Tex.Cr. 12. 


[b] In England (1) it was held 
that the mean sun time of the place, 
rather than Greenwich time, governed 
in matters pertaining to the sitting of 
a court. Curtis v. March, 3 H.&N. 
866. (2) Subsequent to this decision 


TIME 


individuals.®? 
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datory where a consequence is attached to a failure 
to comply therewith.?® 


[§ 4] 2. Civic Time. 
kept by a town or municipality,?° has been held 
to be the standard to be followed in matters relat- 
ing to legal matters therein,?1 and to be presump- 
tively correct as against the time kept by private 
Where, however, a standard of time 
for legal purposes has been adopted by the state 
legislature, a municipality cannot adopt a different 
standard of time as legal time.?* 


[§ 5] 3. Daylight Saving Time. 
gress provision has been made to save daylight and 


Civie time, that is the time 


By act of con- 


to provide a standard time for the United States.?4 


The federal act, 
action on the same subject matter provided the 


Statutory 
state statute is 


it was provided by statute (43 & 44 
Vict. ec 9) that, whenever an expres- 
sion of time occurs in any act of par- 
liament, deed, or other legal instru- 
ment, Greenwich mean time is intend- 
ed, unless otherwise specifically stat- 
ed. Gordon v. Cann, 63 J.P..324. (3) 
Under a statute making it an offense 
for three or more persons to fish il- 
legally for salmon “at any time be- 
tween the expiration of the first hour 
after sunset on any day and the be- 
ginning of the last hour before sun- 
rise on the following morning,” the 
times of sunset and sunrise are the 
times at which the sun sets and rises 
at the locus of the alleged offense, 
and not the times at which it sets and 
rises at Greenwich. MacKinnon v. 
Nicolson,,/» [1916], S.C. GI.)-=6—) (4) 
Regulation of time of fishing in gen- 
eral see Fish § 44. 


_(c] Greenwich time.—‘Mean solar 
time of the meridian of Greenwich, 
used by most navigators, and adopted 
as the prime basis of standard time 
throughout the world.” Webster New 
Int. D. 


Mean sun or standard time in gen- 
eral see infra § 6 


24. Searles v. Averhoff, 44 N.W. 
872, 28 Neb. 668. 


[a] Presumption.—Where com- 
mon time is used, the presumption is 
that common time is that relied on 
where there is nothing to show that a 
different mode of measuring time has 
been in common use. Where, there- 
fore, the return of a summons is to be 
made at an hour named, standard 
time, the summons should so state, 
otherwise it will be presumed that 
common time was intended. Searles 
v. Averhoff, 44 N.W. 872, 28 Neb. 668. 


25. State v. Johnson, 77 N.W. 298, 
74 Minn. 381; Orvik v. Casselman, 
105 N.W. 1105, 15 N.D. 34; Salt Lake 
City v. Robinson, 116 P. 442, 39 Utah 
Ald 35 L.R.A.N.S. 610, Ann.Cas.1913E 
61. 


{a] Closing hours.—(1) A statute 
regulating the hours for closing 
places where intoxicating liquors are 
sold refers to standard time, as es- 
tablished at the time of the passage of 
the act and still in use. State v. 
Johnson, 77 N.W. 293, 77 Minn. 381; 
Salt Lake City v. Robinson, 116 P. 442, 
39 Utah 260, 35 L.R.A.N.S. 610, Ann. 
Cas.1913E 61. (2) Regulation of hours 
for closing see Intoxicating Liquors 
§§ 47, 226. 


Standard time generally see infra 
6. 


standard time act.?> 


however, is not exclusive of state 


not inconsistent with the federal 
In some jurisdictions daylight 


26. Briegel v. Day, 195 N.Y.S. 295, 
202 App.Div. 484; Blackmore-Danzig 
Co. v. Silsbee, 225 N.Y.S. 767, 131 
Misc. 340; Salt Lake City v. Robin- 
son, 116 P. 442, 39 Utah 260, 35 L.R.A. 
N.S. 610, Ann.Cas.1913E 61. 


[a] A message (1) sent from a 
place operating under standard time 
and received in another place, with- 
in a fixed time, according to standard _ 
time, has been held sufficient, al- 
though the place where the message 
was received was operating under 
daylight-saving time, and it was not 
within the time fixed as reckoned by 
that time. Blackmore-Danzig Co. v. 
Silsbee, 225 N.Y.S. 767, 131 Mise. 340. 
(2) Daylight saving time in general 
see infra § 5. 


27. <As to time for performance of 
Official duties see Statutes § 634. 


28. Shaw v. Randall, 15 Cal. 384. 
29. Shaw v. Randall, supra. 


30. Vermont S. S. Co. v. The Abby 
Palmer, 8 Can.Exch. 470, 10 B.C. 381. 


31. Vermont S. S. Co. v. The Abby 
Palmer, supra. 


[a] Thus, in the service of its proc- 
ess, aS well as in its sittings and in 
the public hours of its registry, the 
exchequer court of Canada will be 
guided by the civic time in use in the 
town where the court sits, unless it 
is made to appear that such time is 
in fact incorrect. Vermont S. S. Co. 
v. The Abby Palmer, 8 Can.Exch. 470, 
TORE Cos ls 


32. Vermont S. 8S. Co. v. The Abby 
Palmer, supra. 


33. Smith v.. Pittsburgh, 30 Pa. 
Dist. 454; Great West Life Assur. 
Co. v. Hill, 2 Sask.L, 158. 


[a] Rule applied.—Where land is 
ordered to be sold at 12 M. at a town, 
in which a local or fast time is ob- 
served, one hour faster than standard 
time, which is fixed by statute, the 
sale should be _ held according to 
standard time. Great West Life As- 
sur. Co. v. Hill, 2 Sask.L. 158. 


34. Act March 19, 1918 ¢ 24 (40 
St. at L. 450 [Comp, St. §§ 8907r- 
8907u]). 


[a] Puerto Rico is not subject to 
the act of congress, as such provi- 
sion was made only for the territory 
of continental United States. Peo. v. 
Turner, 27 Porto Rico 378. 


35. Massachusetts State Grange v. 
Benton, 47 S.Ct. 189, 272 U.S. 525, 71 
L.Ed. 387 [aff 10 F.(2d) 515]. 
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saving time may be adopted, in respect of an in- | 
dividual or an institution, or the public generally,*° 
but it has no application, where the legislature has 
fixed a standard time, with respect to legal duties.°7 
A municipality enjoying home rule may adopt day- 
light saving time for purely municipal affairs ;** 
but a statute providing for a. standard of daylight 
saving time for such municipalities and villages as 
may adopt it does not delegate to municipal bodies 
legislative power to establish standard time for their 
territory, but fixes a standard time which the munici- 


III. COMPUTATION OF 


{§ 7] Time is generally reckoned forward in such 
a manner as to make the period a consecutive one,** 


TIME 


adopt.°°® 


the standard.#? 


and there must be a terminus a quo and a terminus 


ad quem.*® All rules, however, for computing time 
are purely arbitrary,‘® and despite the assertion of 
the courts that certainty and uniformity are more 
desirable than the adoption of any one particular 
rule, the authorities on the computation of time, 
especially the early ones, have been in more or less ! context as well.°? 


36. Smith v. Pittsburgh, 30 Pa. 
Dist. 454. 
[a] “There is nothing unlawful or 


in violation of the act of assembly 
fixing the standard time for any in- 
dividual or institution or the public 
generally to move back their activi- 
ties one hour and to set their clocks 
forward accordingly.” Smiths vive 
Pittsburgh, 30 Pa,Dist. 454, 455. 


_ 37. Ellard v. Goodall, 83 So. 568, 
203 Ala. 476; Carroll v. City of 
Bayonne, 124 A. 613, 99 N.J.Law 493; 
Loeb v. Romano, 14 Pa.Dist.&Co. 53. 


[a] Thus where a ninety-day pe- 
riod not shortened by the Daylight 
Savings Act gives an appellant ninety 
days of twenty-four hours each in 
which to present to the presiding 
judge the bill of exceptions, and Act 
Congr. March 19, 1918 (U. S. Comp. 
St. 1918, Comp. St. Ann. St. Supp. 
1919, §§ 8907r—8907u), which advanced 
the clock one hour a day during the 
summer months, did not shorten the 
ninety-day period, and, where the bill 
of exceptions is presented within the 
full ninety days of twenty-four hours 
each, it will not be stricken because 
it was presented a few minutes after 
expiration of that time according to 
the national time. Ellard v. Goodall, 
83 So. 568, 203 Ala. 476. 


38. State v. City of Cincinnati, 129 
N.E. 595, 101 Ohio St. 354. 


[a] Zhus under home rule a mu- 
nicipality may by ordinance adopted 
‘by electors provide that the standard 
of time for regulation of purely mu- 
nicipal affairs shall be from the last 
Sunday in April to the last Sunday 
in September that of the seventy-fifth 
meridian of longitude west from 
Greenwich, and from the last Sunday 
of September to the last Sunday of 
April one hour later. State v. City 
of Ete 129 N.E. 595, 101 Ohio 
St. 354. 


Municipal regulation of time in 
general see Municipal Corporations § 
586, 


89. Briegel v. Day, 195 N.Y.S. 295, 
202 App.Div. 484 (construing Daylight 
Saving Act [L. (1921) e 70, as amend- 
ed by L. (1921) c 260]). 


40. “Apparent solar time” see 3 C. 
J. p 255 text and note 77. 


—- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


“Meantime” see 40 C.J. p 19. 


41. Globe & Rutgers Fire Ins. Co. 
of New York v. David Moffat Co., 154 
F. 13, 83 C.C.A. 91; State v. Johnson, 
77 N.W. 293, 74 Minn. 381; Parker 
He State, 29 S.W. 480, 481, 35 Tex.Cr. 


[a] “Mean solar time is defined by 
the motion of a fictitious sun called 
‘the mean sun,’ which is imagined to 
move with perfect uniformity, being 
sometimes behind the true sun, and 
sometimes in advance of it.’’ Globe 
& Rutgers Fire Ins. Co. of New York 
v. David Moffat Co., 154 F. 13, 20, 83 
C.C.A. 91. 


[b] History and meaning of stand- 
ard time.—(1) “Mean solar time 
changes with the longitude, and in a 
country of this magnitude the dif- 
ference of time between places caused 
much difficulty in the regulation of 
the movements of railway trains. 
Therefore, about the year 1883, the 
principal railroads of the United 
States adopted an arbitrary standard 
for the purpose of’ securing uni- 
formity in the operation and connec- 
tions of their trains. Under this 
system, the country was divided into 
four sections: Eastern, Central, 
Mountain, and Pacific, approximately 
fifteen degrees in width from east to 
west, and the time of the central 
meridian of each section was adopt- 
ed as the uniform railroad time for 
the entire section. ‘Eastern standard 


time,’ under this system was the 
actual time of the seventy-fifth 
meridian west from Greenwich.” 


Globe & Rutgers Fire Ins. Co. of New 
York v. David Moffat Co., 154 F. 13, 
20, 88 C.C.A. 91. To same effect State 
v. Johnson, 77 N.W. 298, 74 Minn. 381, 
383. (2) “The only substantial dif- 
ference between the standard time 
now in use and that in use in 1878 is 
that, as the former embraces more de- 
grees of longitude than the latter, it 
necessarily follows that at places the 
difference between it and local sun 
time is greater than it was under the 
standard time formerly in use.” 
State v. Johnson, supra. (3) “What 
is known as simple ‘standard time’— 
‘central time’—is merely the solar 
time of the ninetieth meridian west 
of Greenwich.” Parker v. State, 29 
S.W. 480, 481, 85 Tex.Cr. 12. (4) 


Ss 
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palities and villages are thereby authorized to |f) 


[§ 6] 4. Mean Sun or Standard Time.*° “Mean 
sun time” or “mean solar time” is what is called 
“standard time.”’** All standard mean times are 
based on sun time,*? but, for the sake of uniformity, 
sun time at some particular point is adopted as 


True sun time is obtained by the 


means of a sun dial,4* and the difference between 
standard time and sun time is exactly the same 
over each meridian.*® 


TIME IN GENERAL** 


confusion, and very few of the rules for computing 
time can be said to have a universal application.*° 


Statutory rule of computation should be complied 
with in such a manner as to carry out the intention 
of the legislature and parties,°! and this intention 
is to be gathered not only from the language used 
in the provision under consideration, but from the 


Such a statutory rule is gen- 


“What is called central time is used 
and extends between the ninetieth 
meridian running west to the one 


hundred fifth.” Parker v.. State; 
supra. 
[ec] “Meantime” formerly meant 


the average or standard sun time, as 
distinguished from local sun time, as 
shown by a sun dial. State v. Johnson, 
77 N.W. 293, 74 Minn. 381, 383. 


42. State v. Johnson, supra. 
43. State v. Johnson, supra. 


44. State v. Johnson, supra; Parker 
v. State, 29 S.W. 480, 481, 790, 35 
Tex.Cr. 12. 


45. Parker v. State, supra. 


[a] “There is a difference of four 
minutes for each degree between true 
sun time and standard or mean sun 
time.” Parker v. State, 29 S.W. 
480, 481, 35 Tex.Cr. 12. 


46. Computation of period of: 
Months see infra §§ 18-20. 
Years see infra § 14. 


Exclusion of first or last day see 
infra §§ 29-37. 


47. Hedderich v. State, 1 N.E. 47, 
101 Ind. 564, 51 Am.R. 768; Proudfoot 
v. Bush, 12 U.C.C.P. (Ont.) 52. 


[a] “Within twelve calendar 
months” (1) is equivalent to “within 
twelve consecutive calendar months.” 
Proudfoot v. Bush, 12 U.C.C.P. (Ont.) 
52, 53. (2) Months in general see 
infra §§ 15-20. 


48. Chetwynd’s Trustee v. Boltons 
Library, [1913] 1 K.B. 83. 


49. Aultman, etc., Co. v. Syme, 57 
N.E. 168, 163 N.Y. 54, 79 Am.S.R. 565. 


Warner v. Bucher, 24 Kan. 478; 
Gray v. Worst, 31 S.W. 585, 129 Mo. 
Dickinson vy. Lee, 2 Coldw. 
(Tenn.) 615; State v. Beasley, 21 W. 
Vian CUT 


51. Cowie v. Means, 88 P. 485, 39 


Colo. 1; State vy. Mountjoy, 2 c 
558, 82 Mont, 594. set pcs 


52. Cowie v. Means, 88 P. 485, 39 
Colo. 1; State v. Mountjoy, 268 P. 558, 
82 Mont. 594. 


[a] “It is unnecessary to indulge 
in the niceties of logical reasoning ae 
to the proper construction to be given 
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\. erally construed as a general provision relating to 


all acts required and permitted by law,°? unless a 
contrary intention affirmatively appears®‘ or a dif- 
ferent construction seems imperative.®® So, also, a 
statute prescribing a method of computing time ap- 
plies to all divisions of time,®* except where it ex- 
pressly limits its application to a specified period 
or periods.57 A statutory rule, however, for com- 
puting time within which legal acts must be per- 
formed does not control the construction of a pri- 


vate contract.5& 


Time from®® a certain date or period of time is 
generally computed after or from the end thereof,®° 


TIME 
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except where the statute or contract in which the 
term is employed or the circumstances under which 
it is used, or both, show that the intention was that 
the initial day or period should be counted into, 
and form a part of, the whole period.** Thus, where 
time is computed from a season instead of a day 
or month, the whole of the starting period is ex- 
cluded, and the time does not commence to run 
until the end of the season.®? 


Within two points of time. Where an event is 
determined to have happened within two points of 
time, it will be considered as having happened in 
the middle of the intermediate space of time.®* 


IV. YEARS‘ 


[§ 8] A. Definitions®°—1. Year. A year is the 
period in which the revolution of the earth around 
the sun, and the accompanying changes in the order 
of nature, are completed;®* a determinate and a 
well-known period consisting commonly of three 
hundred and sixty-five days,®7 three hundred and 
sixty-five calendar days,** and in leap years three 


hundred and sixty-six;®® a period of twelve 
months;*° twelve calendar months;7! and, indeed, 
a year, twelve months, fifty-two weeks, and three © 
hundred and sixty-five days, all denote the same total 
period of time.7” It has also been broadly defined 
as a period of time.?% 


Kinds. 


the phraseology of a clause or sen- 
tence which provides for the compu- 
tation of time, because in the con- 
struction of the statute under con- 
sideration we must be mindful of the 
rule that legislative enactments are 
to be so construed that the whole 
will stand, and, if there is any doubt 
as to the meaning of one phrase, that 
phrase must be given such a reason- 
able construction as will enable it to 
be harmonized with other provisions 
dealing with the same_ subject.” 
State v. Mountjoy, 268 P. 558, 82 
Mont. 594, 601. 


53. Warner v. Bucher, 24 Kan. 478; 
Friesz v. Olsness, 199 N.W. 590, 51 
N.D. 210; Phillips v. Johnson, 197 N. 
W. 879, 50 N.D. 781; Styles v. Dickey, 
134 N.W. 702, 22 N.D. 515; Neiswan- 
der v. Brickner, 156 N.E. 138, 116 Ohio 
St. 249 [overr Kerr v. Keil, 54 N.E. 
1104, 60 OhioSt. 607]; Killian v. Muz- 
io, 15 OhioCir.Ct.N.S. 364. 


[a] It is not limited to the part 
of the code containing the provision. 
Neiswander v. Brickner, 156 N.E. 138, 
116 OhioSt. 249 [overr Kerr v. Keil, 
54 N.E. 1104, 60 OhioSt. 607]. 


54, Friesz v. Olsness, 199 
590, 51 N.D. 210; Phillips v. Johnson, 
197 N.W. 879, 50 N.D. 781; Styles v. 
Dickey, 134 N.W. 702, 22 N.D. 515. 


55. Warner v. Bucher, 24 Kan. 478, 


56. Grant v. Paddock, 47 P. 712, 30 
Or. 312.: 


57. Aultman, etc., Co. v. Syme, 57 
N.E. 168, 163 N.Y. 54, 79 Am.S.R. 565. 


[a] Thus a statute providing for 
a method of reckoning a _ specified 
number of days, weeks, or months 
does not apply to years... Aultman, 
@tec., »Co. vai: Syme,. 5% NTH 168,163 
N.Y. 54, 79 Am.S.R. 565. 


58. Pacific Mut. Life Ins. Co. of 
California v. Alsop, 1384 N.E. 290, 191 
Ind. 638; Cook v. Gray, 6 Ind. 335. 


59. “From” defined generally see 
QT Cie Diao 


60. Columbus Fish and Game Club 
vy. Edwards Co., Ltd., 18 Que.K.B. 8, 
11. 


Exclusion of first or last day in 
general see infra §§ 29-37. 


61. Columbus Fish and Game Club 
v. Edwards Co., Ltd., 18 Que.K.B. 8, 11. 


N.W.. 


Inclusion of first day in general see 
infra §§ 29-37. 


62. Columbus Fish, ete., Club v. 
W. C. Edwards Co., 32 Que.Super. 503 
[rev 29 Que.Super. 175]. 


Exclusion of first or last day see in- 
fra §§ 29-37. 


“Season” see 56 C.J. p 1268. 


63. Contee v. Dawson, 2 Bland 
(Md.) 264. See Erskine v. Erskine, 
13 N.H. 4386 (where “late in the month 
of May’’ was construed to mean later 
than the seventeenth day of that 
month). 


“Within” as used in computation of 
time in general see infra § 37. 


64. Cross references: 


Agreement not to be performed with- 
in see Frauds, Statute of §§ 84-128. 


Allowance of year’s support to widow 
see Executors and Administrators 
§§ 773, 783. 

Estates for years see Landlord and 
Tenant § 47 et seq. 


Tenancy from year to year see Land- 
lord and Tenant §§ 289-302. 


65. Related terms: 


wAnnualy’ 3) (Cad eD aloo. 
CADMUAL Y?ieB Cals D401. 
“Calendar year” infra § 9. 
“Current year” 17 C.J. p 411. 
“Hiscal year’ infra § 10. 

“Per year” 48 C.J. p 808. 
“Yearly” [40 Cyc 2878]. 
“Year of our Lord” infra § 11. 


66. Black L. D. 


[a] “Natural year,” in old English 
law, was that period of time in which 
the sum was supposed to revolve in 
its orbit, consisting of three hundred 
and sixty-five days and one fourth of 
a day. or six hours. Bracton Fol. 359b 
[eit Black L. D.]. 


“Period” see 48 C.J. p 812. 


67. Guaranty Trust, etc., Co. v. 
Buddington, 9 So. 246, 27 Fla, 215, 218, 
12 L.R.A. 770 [quot 2 Blackstone 
Comm. pp 140-142]; Keppelman_ v. 
Reading, 14 Pa.Dist. 61. See Bell v. 
Lamprey, 57 N.H. 168 (recognizing 
this. definition), 


[a] Similar definitions.—(1) CA 
well known and determinate period, 


The year is either an astronomical year 


consisting of three hundred and six- 
ty-five days and the fraction of a day, 
being one entire revolution of the 
seasons.” Redmond v. Glover, Dudl. 
(Ga.) 107. (2) “A period of 365 days 
from any given date; i. e., a period, 
the lapse of which, from a given date 
in one year, will bring us to the same 
date in the next year. That is the 
popular understanding of the word.’ 
ed deme v. Reading, 14 Pa.Dist. 61, 


“Period” see 48 C.J. p 812. 


68. Erwin v. Benton, 87 S.W. 291, 
120 Ky. 536, 9 Ann.Cas. 264, 


69.. Guaranty Trust, ete, Co. v. 
Buddington, 9 So. 246, 27 Fla. 215, 
218, 12 L.R.A. 770 [quot 2 Blackstone 
Comm. pp 140-142]; Rex v. Roxby, 
10. B.&C. 51, 52, 21. BE.C.L. 32, 109 Re- 
print 370. 


70. Hoffman v. U. S., 52 F.(2d) 269, 
270; Sawyer v. Steinman, 126 N.W. 
1123, 148 Iowa 610, 614; Aultman, 
ete., Co. v. Syme, 57 N.E. 168, 169, 163 
N.Y. 54, 79 Am.S.R. 565. 


[a] 


between 


“A clear distinction may exist 
the expressions ‘within 
twelve months’ and ‘in any one 
year.’” Sawyer v. Steinman, 126 N. 
W. 11238, 148 Iowa 610, 614. 


[b] Bwenty-four months as equiv- 
alent to two years see Hopkins v.. 
Chambers, 7 T.B.Mon. (Ky.) 257, 260. 


“Month” see infra § 15. 
“Period” see 48 C.J. p 812. 


71. Knode v. Baldridge, 73 Ind. 54, 
55; Muse v. London Assur. Corp., 13 
S.E. 94, 108 N.C. 240; Rex v. Peck- 
ham, Carth. 406, 90 Reprint 835. 


[a] “Zwelve months, in the ab- 
sence of a legislative definition of 
the word ‘month,’ must be interpret- 
ed, according to the ordinary popular 
understanding, as meaning twelve 
calendar (not lunar) months.” Muse 
vy. London Assur. Corp., 113 S.H. 94, 
108 N.C. 240, 243. 


“Month” see infra § 15. 

72, Aultman, ete., Co. v. Syme, 57 
N.E. 168, 163 N.Y. 54, 79 Am.S.R. 565. 

73. Brown v. Anderson, 19 P. 487, 
[7 Cal. 236, 238. 

“Period” see 48 C.J. p 812. 
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which begins on the first day of January,’* and is 
also called “calendar year’”;7*° or it is an ecclesias- 
tical year which begins on the twenty-fifth day of 
March,7* or a regnal year, which begins on the day 
of the sovereign’s accession to the throne.*? 


Phrases in which “year” has been employed and 
which have received judicial interpretation, among 
others,7® are: “After one year,’’® “from year to 
year,”8° “within one year,”’®! “within one year next 
after his decease,”®? and “within the year next pre- 
ceding.” 83 


[§ 9] 2. Calendar year.** Ordinarily and in com- 
mon acceptance three hundred and sixty-five days*® 
save leap year;8* from January the first to De- 
cember the thirty-first, inclusive.*7 It is composed 
of twelve months, varying in length, according to 
the common or Gregorian calendar.*® 


As equivalent to “year of our Lord.”*®® Christian 
nations have generally adopted the Gregorian cal- 
endar, numbering the years from the birth of 
Christ,?° and when in legislative or judicial pro- 


74. Wharton L. D. 
“Astronomical day” 5 C.J. p 1415. 
75. See infra § 9. 


TIME 


Or.. 156, 162, 6 L.R.A. 257. 
“From” 27 C.J. p 907. 
“Prom time to time” 27 C.J. p 909. 


[§§ 8-10 | 


ceedings the word “year” is used, without any — 
mention being made of the Jewish, Mohammedan, ~ 
or other system of reckoning time, the Christian 
calendar will generally be understood to be used,** 
and accordingly, either by law or statute, “year” 
has been held equivalent, or at least presumptively 
equivalent, to “year of our Lord.”®? 


'[§ 10] 3. Fiscal Year.°* The year embraced in 
the annual term for the opening and closing of 
financial accounts;®* in the administration of a 
state or government or of a corporation, a period 
of twelve months—not necessarily concurring with 
the calendar year—with reference to which its ap- 
propriations are made and expenditures authorized, 
and at the end of which its accounts are made up and 
its books balanced;9® or, as defined by the Rey- 
enue Acts®* and the regulations of the commis- 
sioner of internal revenue in relation to taxes on 
income or profits, an accounting period of twelve 
months ending on the last day of any month other 
than December.®7 There is no general uniformity 
as to the beginning of a fiscal year,®* and either by 


pression ‘year A. D.’ is equivalent 
to the expression ‘year of our Lord.’ ” 
Garfield Tp. v. Samuel Dodsworth 
Book Co., 58 P. 565, 567, 9 Kan.App. 


76. Wharton L. D. 81. Angevine v. Smith, 26 N.S. 44. ae ‘ oie Mi 
e 3 - b Thus, under a statute provid- 
“Ecclesiastical” see 19 C.J. p 1009. EE) Olea & one Seater! ee ing that the and “year” is equivalent 


77. Wharton L. D. And see “Reg- 
nal years” 53 C.J. p 1167. 
78. Cross references: 


“During any year” 19 C.J. p 838 text 
and note 93. 


“During the year’ 19 C.J. p 840 text 


N.C. 240, 244. 


London Assur. Corp., 13 S.E. 94, 108 


“Within” [40 Cyc 2127]. 
82. Sands v. Lyon, 18 Conn. 18, 26. 
“Within” [40 Cye 2127]. 


to “year of our Lord,” the word year” 
in a statute, providing that only one 
statement of consent for the sale of 
intoxicating liquors shall be can- 
vassed “in any one year,’ means a 
calendar year, the phrase “‘year of our 
Lord” meaning a calendar year. Saw- 


and note 45 83. In re Providence Voters, 13 R.|yer Vv. Steinman, 126 N.W. 1123, 148 
“During this year” 19 C.J. p 840 text |I. 737, 739. Iowa 610. 
and note 46. 84. AS codrdinate with “fiscal “Year of our Lord” see infra § 11. 
eer eae 19 C.J. p 852 text and| year” see infra § 93. As used in statute or contract 
note a “Year see supra § 8 see infra §§ 13, 14. 
“ ” 20 C.J. p 12 t ; 
oe ae the year” 20 C.J. p 1253 note 85. Geneva. Cooperage Co. v.|.. 9% Leavenworth Nat. Bank — v. 
ie me i Brown, 98 S.W. 279, 124 Ky. 16, 21, 30|Reilly, 156 P. 747, 97 Kan. 817, 820 
Bnsuing year” 20 C.J. p 1265 note 27) xy.L, 272, 124 Am.8.R. 388; Shaffner |[reh den 157 P. 391, 97 Kan. 829]. 
a]. 


fa] Similar definitions—(1) “The 


“First ten years” 26 C.J. p 592 text 
and note 72. 

“First year” 26 C.J. p 592 text and 
note 79. 

“For a year’ 26 C.J. p 792 text and 
note 88. 

et year” 27 C.J. p 925 text and note 


“In any one year” 31 C.J. p 363 text 
and note 21. 

“Municipal year’ 42 C.J. p 1416 text 
and note 84. 

“Once a year” 46 C.J. p 11038 text and 
note 23. 


“One year” 46 C.J. p 1104 text and 
notes 91-94. 


“Preceding year” 49 C.J. p 1318 text 
and note 8, 

“Previous year” 49 C.J. p 1344 text 
and note 23. 

“Same year” 56 C.J. p 124 text and 
note 82. 

“Taxable year’ 
and note 34. 
“Term of years” {38 Cyc 185 note 88]. 
“Year next preceding’ 49 C.J, p 1318 

note 8 [a]. 


79. Pacific Mut. Life Ins. Co, v. Al- 
sop, 134 N.E. 290, 191 Ind. 6388, 641. 


80. Jackson Light, ete, Co. v. 
Jackson, 19 So. 771, 73 Miss. 598, 611; 
Rosenblat v. Perkins, 22 P. 598, 18 


60 C.J. p 1216 text 


v. Lipinsky, 138 S.E. 418, 419, 194 
Ni. Crk 


86. Geneva Cooperage Co. Vv. 
Brown, 98 S.W. 279, 124 Ky. 16, 21, 
30 Ky.L, 272, 124 Am.S.R. 388; Shaff- 
oe Le Lipinsky, 138 S.E. 418, 419, 194 


87. Byrne vy. Bearden, 107 S.E. 782, 
27 Ga.App. 149, 150. 


88. Parker’s Estate, 14 Wkly.N.C. 
(Pa.) 566 [quot Shaffner vy. Lipinsky, 
138 S.E. 418, 419, 194 N.C. 1]. 


; te “Year of our Lord” see infra 
90. Engleman v. State, 2 Ind. 91, 


93, 52 Am.D. 494; Garfield Tp. v. Sam- 
uel Dodsworth Book Co., 58 P. 565, 
567, 9 Kan. App. 752. 


91. Engleman v. State, 2 Ind. 91, 
92, 52 Am.D. 494, 


Allegation of Christian era or in- 
sertion of letters A. D. in indictment 
ere Indictments and Informations § 


92. Sawyer v. Steinman, 126 N.W. 
1128, 148 Iowa 610, 614; David v. 
Hardin County, 73 N.W. 576, 104 Iowa 
204, 210; State v. Bartlett, 47 Me. 
388, 393; Com. v. Sullivan, 14 Gray 
(Mass.) 97, 98; Com. vy. Doran, 14 
Gray (Mass.) 37, 38; Pere Marquette 
R._Co. v. Kalamazoo, etc., R. Co., 122 
N.W. 356, 158 Mich, 40, 41, 


[a] “ ‘Year’ alone and also the ex- 


financial year at the end of which the 
accounts are balanced.” Funk & W. 
New Standard D. [quot Union Trust 
& Savings Bank v. City of Sedalia, 254 
S.W. 28, 300 Mo. 399, 412]. (2) “The 
year by or for which accounts are 
reckoned, or the year between one 
annual time of settlement or balanc- 
ing accounts, and another.’’ Webster 
Int. D. [quot Union Trust & Savings 
Bank vy. City of Sedalia, supra]. 


Cross references: 


“Account” see Accounts and Account- 
ing § 1. 


“Annual” see 3 C.J. p 195. 
“Financial” see 25 C.J. p 1132. 


95. Black L. D. [quot Shaffner v. 
Lipinsky, 138 S.B. 418, 419, 194 N.C. 1]. 


[a] As it relates to financial oper- 
ations of counties, “the current year 
embraced between the dates of the 
collector’s annual settlements.” 
eae enae State, 5 S.W. 885, 49 Ark. 


96. See generally Internal Rev- 
enue § 53. 


97. U. S. v. Mabel Blevator Co., 
17 F.(2d) 109, 110. 
98. Leavenworth Nat. Bank vy. 


Reilly, 156 °P. 747, 97 Kan. 817, 820 
{reh den 157 P. 391, 97 Kan. 827]. 


[a] In Nebraska, for example, 
“the fiscal year of a state commences 


For later cases, developments and changes in the law see Annotations, same title and section number, 


er 


§§ 10-13] 


statute or in the absence of a statutory provision 
to the contrary, it may be codrdinate with the cal- 


endar year.°® 


[§ 11] 4. Year of Our Lord.t An expression that 
has a well settled meaning, and which indicates 
a year of the Christian calendar, which begins Janu- 
ary 1 and ends the thirty-first of the succeeding 


December.? 
[§ 12] 5. Fraction of Year.? 


where “year” means a calendar 
January 1,° “end of each quarter” 


on December 1 and ends on November 
BOR tOllowines/2 7 150)... che: Siscal 
years of cities of the several classes 
begin and end at different times. 
Thus, in cities of the metropolitan 
class, the fiscal and calendar years 
are the same . . In cities of the 
first class . the financial year 
commences on the first Monday in 
September, while in cities belonging 
to the second class . the fiscal 
period begins on the second Monday 
in August . and the first Mon- 
day in May marks the beginning of 
the fiscal year in villages and all cities 
having less than 5000 inhabitants.” 
ae Cornell, 75 N.W. 25, 54 Neb. 
ks le 


[b] As applied to taxes (1) “fiscal 
year’ has been provided or construed 
as beginning July 1 of one year and 
ending June 30 of the succeeding 
year. City State Bank of Oklahoma 
City v. Stone, 158 P, 1168, 1169, 59 Okl. 
228; Turkey Knob Coal Co. v. Halla- 
nan, 99 S.E. 849, 84 W.Va. 402. (2) 
A contract guaranteeing payment of 
the taxes for a named year to Septem- 
ber 19 makes the guarantors liable 
for a proportion of the taxes of that 
year, in the ratio of two months and 
nineteen days to twelve months, the 
fiscal year beginning July 1. City 
State Bank of Oklahoma City v. Stone, 
158 P. 1168, 59 Okl. 228. (3) “Taxable 
Beeh see 60 C.J. p 1216 text and note 


99. U.S.—U. S. v. Dickson, 15 Pet. 
141, 160, 10 L.Ed. 689. 


Ark.—McGregor v. Miller, 293 S.W. 
30, 173 Ark. 459. 


Ky.—Richardson vy. Board of Edu- 
eation of City of Ashland, 271 S.W. 
549, 208 Ky. 464. 


Mo.—Union Trust & Savings Bank 
vy. City of Sedalia, 254 S.W. 28, 300 
Mo. 399; State v. Allison, 56 S.W. 467, 
155 Mo. 325; State v. Appleby, 37 S. 
W. 1122, 136 Mo. 408; Wilson v. Knox 
County, 34 S.W. 45, 477, 132 Mo. 387. 


Neb.—State v. Cornell, 75 NW. 
25, 54 Neb. 647, 651. 


[a] As beginning January 1 and 
ending December 31 see McGregor v. 
Miller, 293 S.W. 30, 173 Ark. 459. 


[b] Current fiscal year.—(1) Rich- 
ardson vy. Board of Education of City 
of Ashland, 271 S.W. 549, 208 Ky. 464. 
(2) “Current year” see 17 C.J. p 411. 


[c] “*Eaxable year’ (1) means a 
‘fiscal year,’’”’ Hoffman v. U. S., 52 F. 
(2d) 269, 270. (2) “Taxable year” see 
60 C.J. p 1216 text and note 34. 


[d] In New York, under Education 
L. §§ 224, 410, 877 subd 2, as amend- 
ed; L. (1907) e 752 tit 30 § 7; and 
L, (1923) c 128, the fiscal year of the 
North Tonawanda education depart- 
ment coincides with the calendar year. 


[62 C. J.—49] 


As used in a con- 
tract providing for liquidated damages in case of 
default for each unexpired year or fraction of year, 
“fraction of year” is the same as a full year;* and 
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means the end of each three months after January 
1 of such year.® 


“Half a year.’’? 
of one hundred and eighty-two days.® 


[§ 13] B. As Used in Statute, Judicial Proceed- 
ing, or Contract—1. In General. 
law and by statute,® unless otherwise expressed, the 


In legal computation, a period 


Both at common 


word “year,’”’? when used in a contract, judicial pro- 


year beginning 
of a given year 


Arbesman v. Sattler, 223 N.Y.S. 242, 
221 App.Div. 440. 


“Calendar year” see supra § 9. 


1. As equivalent to calendar year 
see supra § 9. 


2. Sawyer v. Steinman, 126 N.W. 
1123, 148 Iowa 610, 614; Garfield Tp. 
v. Samuel Dodsworth Book Co., 58 P, 
565, 567, 9 Kan.App. 752. 


3. “Fraction” see 26 C.J. p 1003. 

Fraction of day see infra §§ 27, 28. 

4 I. Tanenbaum Son & Co. v. Ox- 
ford Dye Works, 153 A. 501, 107 N.J. 
Law 386. 


“Full year” see 27 C.J. p 925 text 
and note 46. 


Liquidated damages in general see 
Damages §§ 231-267. 


5. See supra § 9; infra § 13. 


6 State v. Van Gunten, 95 N.E. 
664, 665, 84 Ohio St. 172. 


Cross references: 

“Each year’ see 19 C.J. p 852 text 
and note 54. 

“End of the year” see 20 C.J. p 1253 
note 98 [d]. 

“Quarter” see 51 C.J. p 118. 
7 “Half” see 29 C.J. p 209. 


8. Peterborough y. Catesby, Cro. 
Jac. 167, 79 Reprint 146. 


9. See statutory provisions. 


10. Ala.—Dickson vy. Frisbee, 52 
Ala. 165, 166, 23 Am.R. 565; Fretwell 
v. McLemore, 52 Ala. 124. 


Cal.—Hops v. Poe, 143 P. 1072, 25 
Cal.App. 451, 453 [quot Cyc]. 


Ga.—Lane v. Tarver, 113 S.E. 452, 
458, 158 Ga. 570; King v. Johnson, 23 
S.E. 500, 96 Ga. 497; Atlanta, etc., Air 
Line R. Co. v. Ray, 70 Ga. 674. 


Tll.— Irving v. Irving, 209 Ill.App. 
318. 


Ind.—Engleman y. State, 2 Ind. 91, 
93, 52 Am.D. 494. 


Ky.—Gibson v. Womack, 291 S.W. 
£O0215°1023,218) Key. 626; 51 A. LR. 773. 


Me.—Marshall v. State, 72 A. 873, 
875, 105 Me. 103, 106. 


Mo.—Union Trust & Savings Bank 
v. City of Sedalia, 254 S.W. 28, 300 
Mo. 399, 413. 


Neb.—Reusch v. Lincoln, 112 N.W. 
377, 378, 78 Neb. 828, 834; Clark v. 
Lancaster County, 96 N.W. 593, 69 
Neb. 717. 


N.C.—Martin v. Swain County, 158 
S.E. 843, 201 N.C. 68. 


S.C.—Virginia-Carolina Chemical 
Co. v. Wellbrock, 141 S.H. 103, 143 S. 
Gpab ts 


ceeding, or statute, is ordinarily considered as mean- 
ing a calendar year of three hundred and sixty-five 
days,?° and although this has been provided or held 
to refer to a calendar year, as the period beginning 
the first day of January and ending the succeeding 
thirty-first day of December,'! this is not necessarily 


S.D.—Meade County Bank Vv. 
Reeves, 82 N.W. 751, 13 S.D. 193, 197. 


Tenn.—Dowler v. Georgia Enter- 
prises, 34 S.W.(2d) 445, 162 Tenn. 59. 


Tex.—Bryant vy. State, 260 S.W. 
598, 97 Tex.Cr.. 11. 


Eng.—Peterborough v. Catesby, Cro. 
Jac. 166, 79 Reprint 145. 


Can.—Vanier v. Montreal, 39 Can. 
S.C. 151. 


And see cases infra notes 11, 12. 


[a] Presumption.—“‘Where  ref- 
erence is made to a certain year, the 
presumption is that the calendar year 
is meant. . . . This rule of inter- 
pretation should be adopted in the ab- 
sence of any express legislative in- 
tention.” State y. State Treasurer, 47 
S.E. 685, 68 S.C. 411, 416 [quot Vir- 
ginia-Carolina Chemical Co. v. Well- 
brock, 141-S.E. 103, 104, 148 S.C. 51]. 


[b] Rule applied to “year” as 
used: (1) In a constitutional provi- 
sion that no county, city, or any oth- 
er political corporation or subdivision 
of the state shall become indebted 
without authorization by a vote “to 
an amount exceeding in any year the 
income and revenue provided for such 
year.” City of Sedalia v. Chalfant, 
4 F.(2d) 350. (2) Limitation of in- 
debtedness to yearly revenue in gen- 
eral see Municipal Corporations § 
4054. (€3) In a statute on divorce pro- 
hibiting marriage within one year. 
Irving v. Irving, 209 Ill.App. 318. (4) 
Operation of statutory prohibition as 
to remarriage in general see Divorce 

456. 
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[c] Phrases “two years,’ “four 
years,” and “six years” (1) in a stat- 
ute creating a state board and fixing 
the term of office of the officers first 
chosen at one for two years, one for 
four years, and the other for six 
years, the officers thereafter elected 
to each hold for six years, mean cal- 
endar years, not legislative years. 
Marshall v. State, 72 A. 873, 874, 105 
Me. 108. (2) Duration of term of of- 
fice in general see Officers § 105. 


[ad] Year cannot be treated as 
three hundred and sixty days (1) or 
twelve periods of thirty days each in 
computing interest payments. Dow- 
ler v. Georgia Enterprises, 34 S.W. 
(2d) 445, 162 Tenn. 59. (2) Time dur- 
ing which interest runs in general see 
Interest §§ 117-164. 

As equivalent to “year of our Lord” 
see supra § 11. 

11. U.S.—U. S. v. Dickson, 15 Pet. 
141, 160, 10 L.Ed. 689. 

Ga.—Byrne v. Bearden, 107 S.E. 782, 
27 Ga.App. 149. 

Ill.—Thompson v. Crains, 128 N.E. 


508, 294 Ill. 270, 12 A.L.R. 931 [mod 
216 Ill.App. 300]. 
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so, as its meaning in all cases is dependent on the 
subject matter and the connection. in which the 
word “year” is used,?2 and it may mean a period of 
twelve months or twelve calendar months beginning 
on a day other than the first of January.1* It may 


Iowa.—Sawyer v. Steinman, 126 N. 
W. 1128, 148 Iowa 610; Engelthaler 
v. Linn County, 73 N.W. 578, 104 Iowa 
293, 295; David vy. Hardin County, 73 
N.W. 576, 104 Iowa 204, 209. 


Kan.—Garfield Tp. v. Hubbell, 59 P. 
600, 9 Kan.App. 785; Garfield Tp. v. 
Samuel Dodsworth Book Co., 58 P. 
565, 9 Kan.App. 752. 


' Ky.—Burley Tobacco Growers’ Co- 
op. Ass’n v. City of Carrollton, 270 S. 
W. 749, 750, 208 Ky. 270. 


Mich.—Marquette R. Co. v. Kala- 
mazoo, lL. S. & C. Ry. Co., 122 N.W. 
356, 357, 158 Mich. 40. 


Ohio.—State vy. Van Gunten, 95 N.E. 
664, 665, 84 Ohio St. 172. 


Or.—Norton y. Coos County, 233 P. 
864, 867, 113 Or. 618. 


Eng.—Gibson v. Barton, L.R. 10 Q. 
B. 329. 


Can.—In re Humphries, 14 Can.L.T. 
Oce.Notes 87. 


Ont.—Re Goulden, 28 Ont. 387; In 
_re Asphodel Tp. School Section No. 
5, 24 Ont. 682. 


[a] Prorating taxes.—Within an 
agreement of parties to a deed made 
Aug. 24, 1904, to prorate taxes for the 
year 1914, when the amount was as- 
certained, the word “year,” which 
Construction of Statutes Act § 1 subd 
10 provides shall mean calendar year, 
means calendar year, so that Jan. 1, 
1914, is the date for beginning pro- 
rating, although Revenue Act (1898) 
§ 8 provides that the owner of prop- 
erty on April 1 shall be liable for tax- 
es of the year. Thompson y. Crains, 
128 N.E. 508, 294 Ill. 270, 12 A.L.R. 
931 [mod 216 Ill.App. 300]. 


“Calendar” see 9 C.J. p 1117. 


12. Ga.—Brooke vy. Atlanta Wool- 
en Mills, 89 S.H. 598, 18 Ga.App. 505. 


Beare Ose y. Baldridge, 73 Ind. 


Mass.—J. L. Hammett Co. v. Alfred 
Peats Co., 105 N.E. 370, 217 Mass. 520, 
L.R.A.1915A 334. 


Da Ss a Ba tah v. Boyd, 25 Miss. 


Neb.—Reusch v. City of Lincoln, 
112 N.W. 377, 78 Neb. 828, 8381. 


Pa.—Keppelman y. Reading, 14 Pa. 
Dist. 61, 63. 


W.Va.—Elk Mill & Produce Co. v. 
Lewis, 90 S.E. 885, 886, 79 W.Va. 233. 


Wis.—Ward v. Sweeney, 82 N.W. 
169, 106 Wis. 44, 54. 


And see cases supra note 10; 
note 138. 


[a] Statute not applicable to con- 
tract.—A statutory provision that the 
word “year” in a statute means cal- 
endar year does not apply to a lease 
contract. Brooke y. Atlanta Woolen 
Mills, 89 S.E. 598, 18 Ga.App. 505. 


13. Cal.—Brown y. Anderson, 19 P. 
487, 77 Cal. 236; Hops vy. Poe, 143 P. 
1072, 25 Cal.App. 451, 454 [quot Cyc]. 


Colo.—People vy. Escheman, 165 P. 
260, 63 Colo. 227. 


Ga.—Lane v. Tarver, 113 S.B. 452, 
458, 153 Ga. 570; Brooke vy. Atlanta 
cee Mills, 89 S.E. 598, 18 Ga.App. 


infra 
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of age.?+ 


Ill. Brandenburg v. Buda Co., 132 
N.E. 514, 299 Ill. 133 [aff 218 I11.App. 
542]. 

Ind.—Knode vy. Baldridge, 
54,55. 

Ky.—Rice v. Blair, 166 S.W. 180, 
158 Ky. 680; Geneva Cooperage Co. v. 
Brown, 98 S.W. 279, 124 Ky. 16, 20, 
124 Am.S.R. 388. 


Mass.—J. .L. Hammett Co. v. SAl- 
fred Peats Co., 105 N.E. 370, 217 Mass. 
520, L.R.A.1915A 334. 


Miss.—Thornton y. Boyd, 25 Miss. 
598. ; 


73 Ind. 


N.C.—Shaffner v. Lipinsky, 138 S.E. 
418, 194 N.C. 1; Muse v. London As- 


sur. Corp., 13 S.E. 94, 108 N.C. 240, | 


244, 


Philippine—Roxas vy. Rafferty, 37 
Philippine 957. 


R.I.—In re Providence Voters, 13 
ual owe 


Tex.—Atna Ins. Co. v. Hawkins, 
125. 'S3We 318,) 108, Dex 1.95.5 


Eng.—Bartlett vy. Kirwood, 2 E.&B. 
771, 75 E.C.L. 771, 118 Reprint 956. 


[a] Thus (1) under a statute re- 
quiring an appeal to be taken within 
two years after the right accrued, 
and another statute providing that the 
word “year” shall mean a calendar 
year, an appeal may be taken on Nov. 
17, 1913, from a judgment rendered on 
Noy. 18, 1911, notwithstanding 1912 
was leap year. Rice vy. Blair, 166 S. 
WwW. 180, 158 Ky. 680. (2) Computa- 
tion of time for taking appeal in gen- 
ore see Appeal and Error §§ 1043- 


[b] “Wear of tax assessment.”— 
J. L. Hammett Co. v. Alfred Peats Co., 
105 N.E. 370, 217 Mass. 520, L.R.A. 


.1915A 334, 


[ec] “Within the year next preced- 
ing” as denoting the twelve months 
next previous, and not the calendar 
year preceding see In re Providence 
Voters; 13" RE 737, (189s 


“Preceding year” or “year next pre- 
ceding” as meaning preceding twelve 
months, and not calendar year see 49 
C.J. p 1818 note 8 [a]. 


14. Cal.—Hops v. Poe, 143 P. 1072, 
25 Cal.App, 451, 454 [quot Cyc]. 


aa ia ee v. Hiram, 12 Mass. 


Mich.—Battle Creek Brewing Co. v. 
Board of Sup’rs of Calhoun County, 
131 N.W. 160, 166 Mich. 52, Ann.Cas. 
1912D 946. 


Lakai © pe Memrhg v. Boyd, 25 Miss. 


Neb.—Reusch y. Lincoln, 112 N.W. 
377, 78 Neb. 828, 829. 


[a] General or special election.— 
“When the statute uses the word 
‘year’ in connection with general elec- 
tions, the political year is clearly 
contemplated, but in referring to spe- 
cial elections, since no particular day 
is specified, the legislature intended to 
designate the year of 3865 days.” 
Bae Poe, 143 P. 1072, 25 Cal.App. 


Elections in general see Blections 
20 C.J. p 46. 


“Municipal year” as “political year” 


[ga 


mean a political year, or the period between two 
elections,!* official year or year of office,*® a col- 
lege year,!® a school or scholastic year,” a fiscal 
year,1® an excise year,® a license year,”® or a year 


ae 


see 42 C.J. p 1416 text and note 84. 


15. U.S. v. Dickson, 15 Pet. (U. 
S.) 141, 10 L.Ed. 689; Crockett v. Tut- 
tle, 197 P. 900, 58 Utah 213; Rex v. 
Swyer, 10 B.&C. 486, 21 E.C.L. 209, 
109 Reprint 531. ; 


[a] Bhus a constitutional provi- 


sion which fixes the terms of state 


and judicial officers respectively as 
beginning on the first Monday in Jan- 
uary after election, and fixes the ten- 
ure in “years,’’ means official, as con- 
tradistinguished from calendar, years, 
so that where officers were Sworn in 
on the first Monday of January, Jan. 
1, 1917, and their successors were 
sworn in Jan. 3, 1921, it was error to 
pay three days’ additional salary to 
such officers and deduct three days’ 
salary from their successors’, plain- 
tiffs’, pay. Crockett v. Tuttle, 197 P. 
900, 58 Utah 213. 


Duration of term of office in general 
see Officers § 105. 


16. Brookfield v. Drury College, 
123 S.W. 86, 94, 139 Mo.App. 339, 365. 


[a] “Year” when used in employ- . 
ing teachers (1) for a college means a 
college year, and not a calendar year. 
Brookfield v. Drury College, 123 S.W. 
86, 94, 139 Mo.App. 339, 365. (2) Em- 
ployment of faculty, professors, and 
tutors in general see Colleges and- 
Universities §§ 26-28. 


17. Williams v. Bagnelle, 72 P. 
408, 188 Cal. 699; Westerman v. Cle- 
land, 106 P. 606, 609, 12 Cal.App. 63. 


“Scholastic year’ see Schools and 
School Districts § 311 note 56 [b]. 


18. Glasgow v. Rowse, 43 Mo. 479; 
State v. Jennings, 47 S.E. 683, 68 S. 
C. 411; Meade County Bank v. Reeves, 
SZIN OWS 701, hors. 19S. tOir. 


[a] Constitutional fiscal year.— 
Fiscal legislation of a_ legislative 
body, which is acting under a consti- 
tution providing a fiscal year differ- 
ent from the calendar year, should be 
referred to the constitutional fiscal 
year, and not the calendar year. State 
v. Jennings, 47 S.E. 6838, 68 S.C. 411. 


“Fiscal year”? see supra § 10. 


19. Disbrow v. Saunders, 1 Den. 
(N.Y.) 149. 


“Excise” see Internal Revenue § 3. 


20. Crothers v. Monteith, 11 Man. 
373, 378. 


“Ticense” see Licenses § 1. 


21. Gibson v. People, 99 P. 3338, 44 
Colo. 600; Watson v. Union Life Ass’n 
of Muskogee, 286 P. 888, 143 Okl. 4. 


_ [a] “Delinquent child” as includ- 
ing any child ‘16 years of age or un- 
der” who violates any law (see ‘“De- 
linquent child” 18 C.J. p 475) excludes 
children who have passed beyond 
their sixteenth birthday. Wilson v. 
People, 99 P. 335, 44 Colo. 608; Gib- 
son v. People, 99 P. 333, 44 Colo. 600. 


[b] “Offender whose age does not 
exceed sixteen years.”—A person who 
at the time he appears in court to an- 
swer the indictment charging him 
with an offense is over the age of six- 
teen is not a person “whose age does 
not exceed sixteen years.” Rex y. 
Cawthron, [1913] 3 K.B. 168. “of- 
fender” see 46 C.J. p 905. 


“Age” see 2 C.J. p 401. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Svat apogee hy 


§§ 13-14] 


Prefixes. The term “year” may also be modified, 
so as to correspond or not correspond with twelve 
calendar months, by prefixing words, such as “fiscal 
year,”?? “harvest to harvest,”23 “leap year,’?* “po- 


litical year,”?° or “solar year.”2® 
Longer or shorter period.27 


theatrical season.?2 


[§ 14] 2. Computation of Period of Year or 
Computation of a given period of years 
may, according to the context, include the current 
year,** and a contract to pay money on the first 
of a given year, with interest from the preceding 
year, includes interest from the first of the pre- 
but a statute authorizing an act 


Years.33 


ceding year ;*5 


22. Reusch v. City of Lincoln, 112 
N.W. 377, 78 Neb. 828, 831. 


“Fiscal year” see supra § 10. 


23. Hinton v. Roane, 50 So. 798, 
124 La. 927, 184 Am.S.R. 526. 


“Harvest”? see 29 C.J. p 214. 


24. Reusch v. City of Lincoln, 112 
N.W. 377, 878, 78 Neb. 828, 831, 834. 
And see supra § 8. 


25. Reusch v. City of Lincoln, su- 
pra. And see supra text and note 14. 


26. Reusch v. City of Lincoln, su- 
pra. 


27. 
§ 12. 


28. Petroleum Casualty Co. v. Wil- 
Lane (Tex.Commn.App.) 15 S.W.(2d) 
553. 


[a] For example (1) under a stat- 
ute providing for workmen’s compen- 
sation, when an employee has worked 
as much as three hundred days during 
twelve months immediately preceding 
his injury, he has worked a ‘“‘year’’ of 
labor within the provision for com- 
puting his average wages for the pur- 
pose of determining compensation. 
Petroleum Casualty Co. v. Williams, 
(Tex.Commn.App.) 15 S.W.(2d) 553. 
(2) Workmen’s compensation in gen- 


“Fraction of year” see supra 


eral see Workmen’s Compensation 
Acts. 
29. Reusch vy. City of Lincoln, 112 


N.W. 877, 78 Neb. 828, 831, 834. 

30. Reusch v. City of Lincoln, su- 
pra. , 

“Crops” see Crops § l. 

“Season” see 56 C.J. p 1263. 


31. Brown v. Anderson, 19 P. 487, 
77 Cal. 236, 238; Reusch v. City of 
Lincoln, 112 N.W. 377, 78 Neb. 828, 
831. 


“Frnit” see 27 C.J. p 911. 

“Season” see 56 C.J. p 1263. 

32. Grant v. Maddox, 15 M.&W. 
737, 153 Reprint 1048. 


“Eheatrical season” see 56 C.J. p 
1263 text and note 42. 


33. Computation of time in gen- 
eral see supra § 7 


Inclusion or exclusion of first or 
last day in general see infra §§ 29— 
SiGe 

34. Duncan v. Pittsburgh-Florida 
Fruit Growers’ Ass’n, 128 A, 441, 282 
Pa. 498. 

[a] hus, where a seller of land 
agrees with the purchaser to plant 


5 g _In_like manner, 
year,” according to the connection in which it is 
used, may mean a longer or shorter period of time 
than three hundred and sixty-five days,?® or twelve 
months,*® such as a cropping season in farming opera- 
tions,*° a fruit season among horticulturists,?+ or a 
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to be done from and after a certain year does not 
permit of its being done during that year.?® <A year 
expires at midnight of the last day,?7 and, in com- 
puting time by the calendar year, days are not count- 


ed, but the calendar is examined and the day numeric- 


ally corresponding to that day in the following year 
is ascertained, and the calendar year expires on 
that day less one,?§ and it has been held that where 
the day of the month from which the period of years 
is to run is left blank, it runs from the end of 
the named month.®® 


Inclusion or exclusion of day. The general rules 


fruit trees thereon within one year 
and to cultivate them, and, beginning 
with the sixth year, to pool and sell 
and render accounts, the planting 
year will be included in the compu- 
tation of the six years, if a construc- 
tion of the agreement shows that such 
was the intention of the parties. 
Duncan y. Pittsburgh-Florida Fruit 
Tae ere: Ass’n, 128 A. 441, 282 Pa. 


35. Evans v. Sanders, 8 Port. 


(Ala.) 497, 499, 33 Am.D. 29. 


Time from which interest runs in 
general see Interest §§ 117-132. 


86. United R., etc, Co. v. Balti- 
more, 49 A. 655, 93 Md. 630, 52 L.R.A. 
772; Sindall v. Baltimore, 49 A. 645, 
93 Md. 526. 


37. Jessup v. Carey, 61 Ind. 584; 
Geneva Cooperage Co. v. Brown, 98 
S.W.-279, 124 Ky. 16, 124 Am.S.R. 
388; Buchanan v. Whitman, 45 N.E. 
556, 151 N.Y. 253. 


88. Irving v. Irving, 209 T1l.App. 
318, 320; Vogue v. State, 8 N.E. 164, 
107 Ind. 374; Buchanan v. Whitman, 
45 N.E. 556, 151 N.Y. 253. 


89. Reitzell v. Louisiana Central 
paper Co., 125 So. 307, 12 La.App. 


[a] Rule applied to timber con- 
tract and resolving doubt against sell- 
er as to whether he intended time to 
run from end of month. Reitzell v. 
Louisiana Central Lumber Co., 

So. 307, 12 La.App. 464. 


40. See infra §§ 29-37. 


41. Meridian Life Ins. Co. v. Mil- 
am, 188 S.W. 879, 172 Ky. 75, L:R.A. 
1917B 103; Geneva Cooperage Co. v. 
Brown, 98 S.W. 279, 124 Ky. 16, 124 
Am.S.R. 388; Seignoett v. Noguire, 2 
Ld.Raym, 1241, 1242, 92 Reprint 318. 


[a] Year of incontestability of in- 
stirance policy (1) must be comput- 
ed, including the day of the dating 
of the policy. Meridian Life Ins. Co. 
v. Milam, 188 S.W. 879, 172 Ky.. 75, 
L.R.A.1917B 103. (2) Incontestabili- 
ty of insurance policy in general see 
Life Insurance §§ 276-289. 


42. U.S.—United Timber Corpora- 
tion v. Bivens, 264 F. 308 [aff 253 F. 
968, and certiorari den 40 S.Ct. 587, 
253 U.S. 495, 64 L.Ed. 1030]; U.S. v. 
Hurlburt, 11 Cust.App. 24. 


Ala.—Oberhaus v. State, 55 
173 Ala. 483. 

Tll.— Trimmer v. Trimmer, 117 Ill. 
App. 64 [aff 74 N.B. 96, 215 Il. 121]. 


Ky.—Gibson v. Womack, 291 S.W. 
1021, 1023, 218 Ky. 626, 51 A.L.R. 773; 


So. 898, 


as to inclusion or exclusion of days*® apply in respect 
of including the first and excluding the last day,*? 
or of excluding the first and including the last*? 
in the computation of a year or period of years, ex- 
cept where it is manifest from the language of 
the statute that such rules were intended not to 
apply in computing a period expressed in years.** 


Meridian Life Ins. Co. v. Milam, 188 
ea 879, 172 Ky. 75, L.R.A.1917B 


La.—McWilliams v.. Comeaux, 
So.. 122,135 "Lia. 210; 


N.Y.—Hudspith v. Pierce-Arrow 
Motor Car Co., 167 N.Y.S. 418, 180 
App.Div. 147. 


N.C.—Jenkins v. Griffin, 95 S.E. 166, 
175 N.C. 184. 


[a] Illustrations.—(1) In reckon- 
ing a ten-year period from Febr. 13, 
1901, the date of the original inscrip- 
tion of a mortgage, the whole of Febr. 
13, 1911, should be included. McWil- 
liams v. Comeaux, 65 So. 112, 135 La. 
210. (2) In determining the time 
within which an application for citi- 
zenship may be filed under Naturali- 
zation L. § 4, the date of filing an 
alien’s declaration of intention should 
be excluded, and an application filed 
on the seventh anniversary of that 
date is in time. Ex p. Eberhardt, 270 
F. 334; In re Babjak, 211 F. 551. (3) 
Under a statute providing that an 
action for injury done to the prop- 
erty of another must be commenced 
within two years after the cause of 
action shall have accrued, an action 
brought May 10, 1920, for the death 
of a horse killed May 10, 1918, was 
not barred. Payne v. Wittenberg, 
(Tex.Civ.App.) 239 S.W. 224. (4) 
Computation of statutory period of 
limitation in general see Limitations 
of Actions §§ 152-158. 


[b] Desertion or abandonment.— 
(1) In ‘computing the intervening 
time of desertion or abandonment as 
ground for divorce, it has been held 
that the first day should be excluded 
and the last day included. Trimmer 
v. Trimmer, 117 Ill.App. 64 [aff 74 N. 
E. 96, 215 Ill. 121]. (2) But on the 
other hand, it has been held that a 
statute providing that the time “with- 
in which” any act is provided by law 
to be done must be computed by ex- 
cluding the first day and including the 
last does not apply to a statute au- 
thorizing a divorce for voluntary 
abandonment from bed and board for 
two years, and in such case both days 
must be excluded. Sims v. Sims, 98 
So. 462, 210 Ala. 465. (38) Period of 
desertion as ground for divorce in 
general see Divorce §§ 118, 119. 


43. Texas Co. V. Davis, 122 S.E. 62, 
157 Ga. 538 [answers to certified ques- 
tions conformed to 122 S.B. 651, 32 
Ga.App. 86]; Curtis v. College Park 
Lumber Co., 89 S.E. 680, 145 Ga. 601; 
McLendon v. State, 80 S.E. 692, 14 
Ga.App. 274; Aultman & Taylor Co. 
v. Syme, 57 N.E. 168, 1638 N.Y. 54, 79 
Am.S.R. 565 [dist Hudspith v. Pierce- 
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[§ 15] A. Definitions. A definite period of time, 
commencing on the first day thereof, and ending 
on the twenty-eighth, twenty-ninth, thirtieth, or 
thirty-first day;*® it is not synonymous with thirty 
The modern authorities recognize but two 
sorts of months, lunar and calendar.** 


days.*® 


“Calendar month’*® means a month as designated 
in the calendar, without regard to the number of 
It is not a month of any 
given number of days throughout the entire year,°° 
but contains the number of days ascribed to it in 
the calendar, and varies in length according to the 
Gregorian calendar; it may be twenty-eight, twenty- 
nine (in leap year), thirty, or thirty-one days.°* 


days it may contain.*® 


Civil or solar month is that which agrees with the 
Gregorian calendar;®? and these months are known 
by the names of January, February, March, ete.;°° 
they are composed of unequal portions of time.** 


Arrow Motor Car Co., 167 N.Y.S. 418, 
180 App.Div. 147 (holding that one 
injured Jan. 10th, 1916, who filed his 
claim Jan. 10th, 1917, filed the same 
within one year under L. (1910) c 
347, providing that the day from 
which “any specified period of time 
is reckoned shall be excluded”’)]; Sie- 
bert v. Jacob Dudenhoefer Co., 188 N. 
W. 610, 178 Wis. 191. 


44, Tenancy from month to month 
see Landlord and Tenant §§ 303-307. 


45. Derby v. Dancey, 36 So. 795, 
496, 112)" Tar 91, 


46. State v. Upchurch, 72 N.C. 146; 
Bertwell v. Haines, 63 P. 702, 10 Okl. 
469; Fox v. Reid, 23 Man. 152, 11 Dom. 
L.R. 735, 23 West.L.R. 963, 4 West. 
Wkly. 200. 


[a] “Three months” 
same as “ninety days.” 
v. Barton, 64 Me. 321. 


ries State v. Upchurch, 72 N.C. 146, 
149. 


Definition of: 


“Calendar month” see infra text and 
note 48. 


“Lunar month” 
note 55. 


48. “Calendar” see 9 C.J. p 1117. 


49. Griffith v. Griffith, 108 A. 209, 
31 Del. 1 [cit Cyc]; Gutierrez v. Car- 
pio, 53 Philippine 334, 335; Daley v. 
Anderson, 48 P. 889, 7 Wyo. 1, 5, 75 
Am.S.R. 870. 


[a] Synonymous terms.—(1) A 
“calendar month,” ‘not less than a 
calendar month,” and “at least a cal- 
endar month,’ mean precisely the 
same thing. Wittmann’s Estate, 9 
Pa.Dist. 47. (2) ‘“‘At least one calen- 
dar month” is the equivalent of “not 
less than one calendar month,” “a full 
ealendar month,” or “fully a calen- 
ae month.” Sock’s Hst., 9 Pa.Dist. 
01. 


is not the 
Waterville 


see infra text and 


50. In re Gregeg’s Est., 62 A. 856, 
213 Pa. 260, 263. 


51. Salios v. Swift, 102 S.E. 869, 
25 Ga.App. 96; State v. Upchurch, 72 
N.C. 146, 149; Oehler v. Walsh, 28 
OhioCir.Ct. 446, 447; In re Gregg’s 
Hstate, 62 A. 856, 213 Pa. 260; Bevi- 
lacque v. Goldman, 42 Pa.Co. 276. 


[a] Calendar month is not synony- 
mous with thirty days. Bertwell v. 
Haines, 63 P. 702, 10 Okl. 469. 


52. Bouvier L. D. [quot Gutierrez 
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others,’ are: 


vy. Carpio, 53 Philippine 334, 335]. 

53. Bouvier L. D. [quot Gutierrez 
v. Carpio, supra]. 

54. Bouvier L. D. [quot Gutierrez 
v. Carpio, supra]. 

55. Webster New Int. D. 

56. Salios v. Swift, 102 S.H. 869, 
25 Ga.App. 96, 97 [cit. Cyc]; State 
v. Upchurch, 72 N.C. 146, 149. 

[a] Lunar month is not synony- 
mous with thirty days. Bertwell v. 
Haines, 63 P. 702, 10 Okl. 469. 

57. Cross references: 


“After the termination of each 
He ta 2 C.J. p 398 text and note 


“For the space of one month after” 
2C.J. p 398 text and note 78. 

“Twelve months certain” [39 Cyc 658 
note 48]. 

“Two months successively” 
658 note 55]. 


58. Rutledge v. White, 89 So. 599, 
206 Ala. 329. 


[a] As approximating calendar 
month of thirty days.—Rutledge v. 
White, 89 So. 599, 206 Ala. 329. 


“About” in estimating time in gen- 
eral see About § 8. 


59. See infra § 17 note 71 [el]. 


60. “Month” as used to measure 
term of imprisonment see Criminal 
Law § 3239. 


[389 Cyc 


61. Del.—State v. Jacobs, 2 Del. 
548. But see later cases infra § 17 
note 71. 


Ga.—Redmond vy. Glover, Dud. 107. 
But see later cases infra § 17 note 71. 


N.J.—In re Ellis, 8 N.J.Law 232. 
rare see later cases infra § 17 note 


N.Y.—Parsons v. Chamberlin, 4 
Wend. 512; Loring v. Halling, 15 
Johns, 119, 3 City Hall Rec. 1; Lef- 
fingwell v. White, 1 Johns.Cas. 99, 1 
Am.D. 97; Stackhouse v. Halsey, 3 
Johns.Ch. 74, 2 City Hall Rec. 153. 
But see later cases infra § 17 note 


. 


N.C.—Satterwhite v. Burwell, 51 
N.C. 92; Rives v. Guthrie, 46 N.C. 
84. But see later cases infra § 17 
note 71. 


ue rey aaa v. Finch, 1 Wash.T. 


Eng.—Tullet y. Linfield, 3 Burr. 


Lunar month is the period of a complete revolu- 
tion of the moon relative to some point,°® and is 
composed of twenty-eight days.°® 


Phrases in which “month” has been employed, and 
which have received judicial interpretation, among 
“About a month,” as depending on 
the intention with which it is employed, and not 
being capable of being precisely fixed by an exact 
number of days;°* and “at least one month.’’®® 


[§ 16] B. As Used in Statute, Judicial Proceed- 
ing, or Contract®°—1. Early Common-Law Rule. By 
the early common-law rule, sometimes called the 
English rule, established in England and adopted in 
some of the early decisions in the United States, 
the term “month,” when used in a statute or con- 
tract, means a lunar month,*1 except where the con- 
text or surrounding circumstances show that it was 
intended to mean a calendar month.®? 


By way of 


1455, 97 Reprint 924; Rex v. Peck- 
ham, Carth. 406, 90 Reprint 835; Pe- 
terborough v. Catesby, 2 Cro.Jac. 166, 
79 Reprint 145; Rex v. Adderley, 
Dougl. (8d ed) 463, 99 Reprint 295; 
Lacon v. Hooper, 1 Esp. 246, 101 Re- 
print 522; Cresswell v. Harrs, 2 Sim. 
aoe 476, 1 Eng.Ch. 476, 57 Reprint 


Ont.—Berry v. Andruss, 3 U.C.Q.B. 
Ln Nudell v. Williams, 15 U.C.C.P. 


[a] Cases stating or discussing 
English rule.—Riddle v. Hill, 51 Ala. 
224; Strong v. Birchard, 5 Conn. 357; 
Bozman v. Bozman, 118 A. 657, 32 Del. 
45 [cit Cyc]; State v. White, 74 So. 
486, 73 Fla. 426; Salios v. Swift, 102 
S.E. 869, 25 Ga.App. 96; McGinn v. 
State, 65 N.W. 46, 46 Neb. 427, 50 Am, 
S.R. 617, 30 L.R.A. 450; White v. 
Lapp, 4 Ohio S.&C.P. 434, 4 Ohio N.P. 
31; In re Wittman, 9 Pa.Dist. 47; 
Kimball v. Lamson, 2 Vt. 138. 


[b] Features of uniformity of pe- 
riod and of divisibility into equal 
quarterly periods so commended the 
lunar month to the people of England 
that by common acceptance the word 
“month” was understood to mean in 
its ordinary use a lunar month, and 
this meaning was held by the courts 
to be the one intended by the law- 
making power when it used it. Guar- 
anty Trust, etc., Co. v. Buddington, 
Wilson & Co., 9 So. 246, 27 Fla. 215, 12 
TaRiAS -U'70¢ 


“Lunar month” see supra § 15. 


62. Peo. v. New York, 10 Wend. 
(N.Y.) 393; Snyder v. Warren, 2 Cow. 
(N.Y.) 518, 14 Am.D. 519; Browne v. 
Black, [1912] 1 K.B. 316; Helsham- 
Jones v. Hennen & Co., 84 L.J.Ch. 569; 
Reg. v. Chawton, 1 Q.B. 247, 41 E.C.L. 
523; Schiller v. Peterson & Co., Ltd., 
[1924] W.N. 31; Manufacturers’ L. 
Ins. Co, v. Gordon, 20 Ont.App. 309: 
McIntosh v. Vansteinbergh, 8 U.C.Q. 
B. (Ont.) 248; Dempsey v. Dougherty, 
tT UcCO.BxCOntywe1s: 


_{a]_ Thus, where one period men- 
tioned in a statute in express terms 
was calendar time, and a period of 
months immediately succeeded it, and 
was intended to include a part of it, 
it was construed to mean the same. 
eg v. New York, 10 Wend. (N.Y.) 


{b] In matters of contract, the 
question was one of the intention of 
the contracting parties at the time 
they used the word. Lang v. Gale, 1 
M.&S. 111, 105 Reprint 42. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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exception to this rule, however, “month” is held to 
mean calendar month in regard to matters arising 
in the ecclesiastical courts,** as well as to matters 
relating to commercial paper, 64 and quare impedit.°* 
As to matters of contract, the rule in England still 
is that the word “month” denotes a lunar month, 
unless the parties have expressed a contrary inten- 
tion;®® but the early rule was finally abolished as 
to the construction of acts of parliament by statute 
in England during the year 1850.87 


Redmond y. Glover, Dud. (Ga.) 
Franco v. Alvares, 3 Atk. 342, 
26 Reprint 998. 


[a] Cases stating rule.—Guaranty 
Trust, ete., Co. v. Buddington, Wilson 
& Co., 9 So. 246, 27 Mla. 215, 12 L.R.A. 
770; McGinn v. State, 65 N.W. 46, 46 
hits 427, 50 Am.S.R. 617, 30 L.R.A. 


(b]_ In civil law, computation by 
calendar months was adopted. Sat- 
terwhite v. Burwell, 51 N.C. 92 


“Ecclesiastical court” 
p 1009. 


64 U.S.—Guaranty Trust, etc., Co. 
v. Green Cove Springs, ete., Re Cos 
ee 512, SOM U.S: 8137535: T.Ed. 


eres SY 3 v. Birchard, 5 Conn. 


see 19 C.J. 


Ga.—Redmond y. Glover, Dud. 107. 
Ky.—Hardin v. Major, 4 Bibb 104. 


N.Y.—Leffingwell v. White, 1 Johns. 
Caso; Lt Am~Ds Sif, 


N.C.—Satterwhite v. Burwell, 51 
N.C. 92. 


Ohio.—MeMurchey v. Robinson, 10 
Ohio 496. 


Pa.—Thomas v. Shoemaker, 6 Watts 
ee kee Shapley v. Garey, 6 Serg.& 


Tenn.—Bank of Tennessee v. Offi- 
eer, 3) Baxt.. 173. 


Eng.—Hart v. Middleton, 2 C.&K. 
9, 61 E.C.L. 9; Titus v. Preston, Str. 
652, 938 Reprint 760. But see Bruner 
v. Moore, [1904] 1 Ch. 305 (no gen- 
eral exception making it calendar 
month in commercial documents). 


“Month” in computation of time of 
maturity of commercial paper in gen- 
eral see Bills and Notes § 594. 


65. Strong v. Birchard, 5 Conn. 
357; Barksdale v. Morgan, 4 Mod. 185, 
87 Reprint 338. 


“Quare impedit” see 51 C.J. p 116. 


66. Morrell v. Studd, [1913] 2 Ch. 
648; Bruner v. Moore, [1904] 1 Ch. 
305; Turner v. Barlow, 3 F.&F. 946, 
176 Reprint 430; Helsham-Jones v. 
Hennen & Co., 84 L.J.Ch. 569. 


67. St. 13 & 14 Vict. c 21 § 4. 


[a] Cases mentioning or discuss- 
ing this statute.—Guaranty Trust, 
etc., Co. v. Green Cove Springs, etc., 
BRisGoe, v11TyS.Cthy 512-139) US 13%, 35 
L.Ed. 116; Bozman v. Bozman, 118 
AL 657, 32 "Del. 45 [cit Cyc]; McGinn 
Vv. State, 65 N.W. 46, 46 Neb. 427, 50 
Am.S.R. 617, 30 Ty R.A 450; White v. 
Lapp, 4 OhioS.&C.P. 434, 4 OhioN.P. 
31; In re Railway Sleepers Supply 
Co., 29 Ch.D. 204. 


68. See supra § 16 note 61. 


69. Bartol v. Calvert, 21 Ala. 42; 
Guaranty Trust & Safe Deposit Co. 
v. Buddington, Wilson & Co.,) 9 So. 
246, 27 Fla. 215, 224, 12 L.R.A. ‘770. 


“However wise this [English] rule 
may have been in its origin, the rea- 
son of it has long ceased, at least in 
this country, where the popular un- 
derstanding on the subject is so en- 
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tirely changed that in all the trans- 
actions and business of life the month 
is universally estimated by the calen- 
dar; and the lunar month never en- 
ters into the contemplation of any 
one.” Guaranty Trust & Safe De- 
posit Co. v. Buddington, Wilson & 
Co., supra [quot Shapley v. Garey, 6 
Serg.&R. (Pa.) 539, 541]. 


70. See statutory provisions. See 
also McGinn v. State, 65 N.W. 46, 46 
Neb. 427, 50 Am.S.R. 617, 30 L.R.A. 
450 (where the court, in a case de- 
cided in 1895, said: “Thirty-five states 
and territories have by legislative en- 
actment declared the term ‘month,’ 
when used without qualification, to 
mean a calendar month’’) 


71. U.S.—Guaranty Trust, 
Co. v. Green Cove Springs, ete., R. 
11 S.Ct. 512, 139 U.S: 137, 35 ore 
116; Sheets v. Selden, 2 Wall. uly dre ye 
L.Ed. 822; Hunt v. Wickliffe, 2 Pet. 
201, 7 L.Ed. 397; Gasquet v. Crescent 
City Brewing Co., 49 F. 498; Union 
Bank v. Forrest, 24 F.Cas.No. 14,356, 
3). CranehcC.C: 218. 


Ala.—Sovereign Camp, W. O. W. v. 
Reed, 94 So. 910, 208 Ala. 457; Foster 
v. State ex rel. Stanford, 43 So. 179, 
180, 149 Ala. 632; Bartol v. Calvert, 
21 Ala. 42. 


Cal.—F airchild-Gilmore-Wilton Co. 
v. Southern Refining Co., 110 P. 951, 
158 Cal. 264; Scoville v. Anderson, 63 


ote. r 


P.. 1013, 131 Cal. 590; Savings, etc., 
Soc. v. Thompson, 32 Cal. 347; 
Sprague v. Norway, 31 Cal. 173; 
Gross v. Fowler, 21 Cal. 392; Mess- 


ner v. Superior Court in and for City 
and County of San Francisco, 281 P. 
503, 101 Cal.App. 172. 


Colo.—Daly v. Concordia F. Ins. Co., 
65 P. 416, 16 Colo.App. 349. 


Conn.—Strong v. Birchard, 5 Conn. 
357; Clark v. Ely, 2 Root 380. 


Del.—Bozman _v. Bozman, 118 A. 
657, 32 Del. 45 [cit Cyc]; Griffith v. 
Griffith, 108 A. 209, 31 Del. 1. 


Fla.—State v. White, 74 So. 486, 73 
Fla. 426; Simmons vy. Hanne, 39 So. 
77, 50 Fla. 267; Maxwell v. Jackson- 
ville Loan, ete., Co., 34 So. 255, 45 
Fla. 425, ees, Guaranty Trust & Safe 
Deposit "Co. Buddington, Wilson & 
COs, Ho SO: 346, Ot EMa. (215,12 LARuA. 
7703 Bacon v. State, 22 Fla. 46. 


Ga.—English v. Ozburn, 59 Ga. 392; 
Salios v. Swift, 102 S.E. 869, 25 Ga. 
App. 96. 


Idaho.—Harpold v. Doyle, 
158, 16 Idaho 671, 694. 


Kan.—Holton v. Bimrod, 55 P. 505, 
8 Kan.App. 265. 


Ky.—Pyle v. Maulding, 7 J.J.Marsh. 
202; Robinson v. Richardson, 4 J.J. 
Marsh. 574; Hopkins v. Chambers, 7 
T.B.Mon. 257, 262; Barclay v. ‘Hen- 
dricks, 4 T.B.Mon. 251; Lawlin v. 
Clay, 4 Litt. 283; Pyle v. Cravens, 4 
EACt., dz Cravens v. Dyer, 1 Litt. 153; 
Payne v. Wallace, 2 A.K.Marsh. 244. 


La.—Derby v. Dancey, 36 So. 795, 
112 La. 891, 894. 

Me.— Waterville v. Barton, 64 
321, 332. 


L025 Ps 
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[§ 17] 2. General Rule in United States. 
United States, although there has been some con- 
flict of decisions,*® the current of authority is to 
the reverse of the English rule,*® and a large ma- 
jority of the states have enacted statutes defining 
the meaning of the term,’° and it is now the rule, 
both under the statutes and by common. accepta- 
tion, that the word “month,” when used in a stat- 
ute, judicial proceeding, or contract, means a eal- 
endar month,‘ unless there is something to indicate 
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In the 


Md.—Baltimore, ete, R. Co. v. 
Pumphrey, 21 A. 559, 74 Md. 86; Glenn 
v. Smith, 17 Md. 260. 


Mass.—Churchill v. Merchants’ 
Bank, 19 Pick. 532; Avery v. Pixley, 
enn 460; Hunt v. Holden, 2 Mass. 


Miss.—Williams Bros. v. Bank of 
Blue Mountain, 95 So. 843, 132 Miss. 
ae Mitchell v. Woodson, 37 Miss. 


Neb.—Garrett v. State, 224 N.W. 
860, 118 Neb. 373; Brown v. Williams, 
51 N.W. 851, 34 Neb. 376. 


N.J.—Bohles v. Prudential Ins. Co. 
of America, 86 A. 438, 439, 84 N.J.Law 
315 [aff 83 A. 904, 83 N.J.Law 246]. 


N.Y.—Ryer v. Prudential Ins. Co., 
Wi NCBI 27, 185 IN-Y. 63 \Eosleysav. 
Black, 28 N.Y. 438, 26 How.Pr. 97. 


N.C.—Muse v. London Assur. Corp., 
13 S.E. 94, 108 N.C. 240; State v. 
Upchurch, 72 N.C. 146. 


Ohio.—Oehler vy. Walsh, 28 OhioCir. 
Ct. 446; White v. Lapp, 4 OhioS.&C. 
P. 434, 4 OhioN.P. 31. 


Okl.—Scott v. Oil Well Supply Co., 
223 P. 650, 101 Okl. 99; Bertwell v. 
Haines, 63 P. 702, 10 Okl. 469. 


Or.—In re Standard Cafeteria Co., 
1872 P i T1468 Or. 550. 


Pa.—Moore v. Houston, 3 Serg.&R. 
169 [error dism 3 Wheat. (U.S.) 433, 
4 L.Ed. 428]; Com. v. Chambre, 4 
Dall. 143, 1 L.Ed. 776; Com. v. Lewis, 
19 Pa.Dist. 770; Wittmann’s Hstate, 
9 Pa.Dist. 47; Com. v. Martin, 2 Pa. 


Dist. 330; Bevilacque v. Goldman, 42 
Pa.Co. 276; Lillo Bros. Co. v. Fayette 
Coal Co.,..36. Pa.Co.. 72, .73;. Parker's 


Estate, 14 Wkly.N.C. 566; Gustine v. 


Elliott, 11 Wkly.N.C. 433. 


Philippine.—Gutierrez v. Carpio, 53 
Philippine 334; Guzman v. Lichanco, 
42 Philippine 691. 


S.C.—Williamson v. Farrow, 17 S.C. 
L. 611, 21 Am.D. 492; Alston v. Alston, 
7 S.C.L. 604, 608. 


Tenn.—Cook v. Shute, Cooke 67. 
Vt.—Kimball v. Lamson, 2 Vt. 138. 


Va.—Barrack v. Com., 128 S.E. 638, 
142 Va. 596; Brewer v. Harris, 5 
Gratt. (46 Va.) 285. 


W.Va.—Bank of Union v. Baird, 79 
S.B.°738,.72 W.Va. 716. 


Wis.—Schlissler vy. Wisconsin Life 
Ins. Co., 202 N.W. 177, 186 Wis. 477. 


Wyo.—Daley v. Anderson, 48 P. 839, 2 
7 Wyo. 1, 75 Am.S.R. 870. 


[a] “The general rule established 
by the American cases commends it- 
self strongly by its superior conveni- 
ence, its correspondence with our 
business transactions, as well as the' 
received understanding in the com- 
munity, of the meaning of the term.” 
Bartol v. Calvert, 21 Ala. 42, 47. 


[b] “In common parlance (1) 
‘month’ means calendar month.” 
Alston vy. Alston, 7 S.C.L. 604, 608. 
(2) “Common usage has adopted the 
calendar periods, and the courts hold 
that the lawmaking power should be 
understood to have used the term in 
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that a contrary meaning was intended,’? such as 
that it was expressed or intended to mean thirty 
days,*® as where it is used as a regular and con- 
stant measure of time,** or, in some jurisdictions, 
in respect of sentences to imprisonment.”® 
dar month under this rule refers to length of time 
and not a specific month, and the period may begin 


on any day.*® 


Month of year. When a month is referred to with- 
out any designation of the year, it will be under- 
stood to be of the current year,’” unless, from the 
connection in which it is used, it is apparent that 
another year was intended;78 and where an instru- 
ment specifies the month in which something is to 
be done but omits the year, it is to be assumed, in 
the absence of a contrary implication, that the 


the same sense that the people use it 
and should give that effect to it which 
by common acceptation it has, and 
is in common parlance intended. to 
‘convey, when used by _the people.” 
Guaranty Trust & Safe Deposit Co. v. 
Buddington, Wilson & Co., 9 So. 246, 


“249, 27 Fla. 215, 12 L.R.A. 770. 


[c] Rule applied where “month” 
used: (1) As period of grace for the 
payment of life insurance premiums. 
Bohles v. Prudential Ins. Co. of Amer- 
ica, 86 A. 438, 84 N.J.Law 315 [aff 83 
A. 904, 83 N.J.Law 246]. Provision 
for grace in general see Life Insur- 
ance § 105. (2) As time for filing 
mechanic’s lien see Mechanics’ ‘Liens 
§ 218 note 52 [a].(1). (3) In mutual 
benefit contract of insurance, em- 
ploying the words, referring to pay- 
ment of premiums, ‘‘monthly install- 
ment,” and “following month,” and 
“monthly payment” indicating other- 
wise. Sovereign Camp, W. O. W. v. 
Reed, 94 So. 910, 208 Ala. 457. Com- 
putation of time for payment of dues 
or assessments in general see Mutual 
Benefit Insurance § 93. (4) In order 
allowing time after adjournment of 
court for settlement of bill of excep- 
tions. Bacon v. State, 22 Fla. 46. 
Time of taking or noting exceptions 
in general see Appeal and Error §§ 
842-845. (5) In statutory limitation 
of six months within which no suit 
for divorce may be tried. Garrett v. 
State, 224 N.W. 860, 118 Neb. 3738. 
Time of trial of divorce in general 
see Divorce § 373. (6) In statute pre- 
scribing time for taking appeal see 
Appeal and Error § 1043. 


{d] “ ‘Months’ will be construed 
to mean calendar months, whether 
of twenty-eight, twenty-nine, thirty, 
or thirty-one days.’”’ Oehler v. Walsh, 
28 OhioCir.Ct. 446, 447. 


[e] “‘At least one month,’ means 
‘at least’ one calendar month.” MHar- 
pold v. Doyle, 102 P. 158, 16 Idaho 
671, 694. 

72. Colo.—Daly v. Concordia F, 
Ins. Co., 65 P. 416, 16 Colo.App. 349. 


Fla.—Simmons v. Hanne, 39 So. 77, 
50 Fla. 267, 7 Ann.Cas. 322. 


Pa.—Com, v. Stanley, 12 Pa.Co. 5438. 


S.C.—Williamson v. Farrow, 17 S. 
C.L.:611, 21 Am.D. 492. 


Be ee ee v. Lamson, 2 Vt. 138, 


And see cases supra note 71. 


73. Heaston v, Cincinnati, ete, R. 
Co., 16 Ind. 275, 79 Am.D. 4380; Abril 
v. Moreno, 14 Porto Rico 7; McKin- 
ey v. State, 66 S.W. 769, 43 Tex.Cr. 


[a] Thus “month” in the proviso 
of a statute has been held to express 
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ing.79 


Calen- 


[$§ 


i 


17-18 


month intended is the one named then next ensu- 
Where reference is made to a specified day 
of a named later month, without the word “next,” 
it will be understeod to’mean the next month of 
that name,®° but where an instrument dated a spec- 
ified day and month refers to another day of such 
month next, the word “next” may refer to such other 


day and not to the month.* 


the same time as the words “thirty 
days” in the body of the _ statute. 
Heaston v. Cincinnati, ete., R. Co., 16 
Ind. 275, 79 Am.D. 430. 


“Thirty days” see ante. 


74 In re McNamara’s Est., 183 P. 
552, L8L Cal.Nn82) WAVER, 3t3; 


[a] ‘“ ‘Month,’ when spoken of as a 
regular and constant measure of time 
—each month having the same length 
—as is not infrequently done, is com- 
monly conceived of as having 30 
days.’”’ In re McNamara’s Est., 183 
P. 552, 181. ‘Cal. 82, 7 ALR. 313. 


[b] As used in statute creating 
presumption of legitimacy of chil- 
dren born ten months after dissolu- 
tion of a marriage, “months” refer to 
periods of thirty days, although other 
statutory provisions refer to calendar 
months unless the context requires a 
different meaning. In re McNamara’s 
Mist: 183 Pa 552, 18s Cals82) 7 AGER. 
313 (where the court said: ‘No other 
construction will give it a reasonable 
operation. It is dealing with the 
working of natural laws, where any 
proper measure of time must be an 
absolute and regular one, such as 
days or hours, not an irregular one, 
such as calendar months. If this be 
not so, the legitimacy of a child 
might depend on the purely fortuitous 
circumstance that the marriage of its 
mother was dissolved in one month 
of the year instead of another. The 
long months occur irregularly during 
the year, and more of them accumu- 
late in one period of 10 months than 
in another. For example, if the child 
were born 306 days after the dissolu- 
tion'of its mother’s marriage, it would 
be presumed legitimate if the dissolu- 
tion had happened to occur on any 
day in April prior to the 29th, while, 
if the child were so unfortunate as to 
have had the dissolution of its moth- 
er’s marriage occur in any day in 
February, it would not be presumed 
legitimate by the statute unless it 
were born within 303 days thereafter. 
Such arbitrary and unreasonable in- 
consistencies and distinctions affect- 
ing so vital a matter would make the 
law ridiculous, and are to be avoided 
if by reasonable construction of the 
statute they can be. 5 The stat- 
ute is applying the measure of months 
to something which should be meas- 
ured by a constant and regular stand- 
ard, where each month must have the 
same length, and the reasonable con- 
struction is to put upon the word 
‘month’ as so used the meaning which 
it commonly has when used in that 
manner, that is, a month of 30 days, 
so that the ten months’ period speci- 
fied is one of 800 days. We believe 
that the necessity for this meaning 
is so plain that it is one ‘apparent 


[§ 18] C. Computation of Period of Month or 
Months*?—1. In General. Where “month,” as em- 
ployed in a statute, judicial proceeding, or contract, 
means calendar month,’? a period of a month or 
months is to’ be computed not by counting days, but 
by looking at the calendar,®* and it runs from a giv- 
en day in one month to a day of the corresponding 
number in the next or specified succeeding month,§* 


from the context’’’). 


Presumption of legitimacy as af- 
fected by separation or divorce see 
Bastards § 7. 


75. See Criminal Law § 3239. 


76. Schissler v. Wisconsin Life 
Ins. Co., 202 N.W. 177, 186 Wis. 477. 
See Migotti v. Colvill, 4 C.P.D. 233 
(where the court said: “The term 
‘calendar month’ is not applicable ex- 
cept as applied to particular months, 
and that it is inapplicable where the 
month begins in the middle of a par- 
ticular calendar month. Then the 
month is made up of a portion of two 
calendar months, which may be of un- 
equal length’’). 


77. Tipton v. State, 46 S.E. 436, 
119 Ga. 304; Clark v. State, 102 S.E. 
914, 25 Ga.App. 237; Tillson v. Bow- 
ley, 8 Me. 163; Kelly v. Gilman, 29 
N.H. 385, 61 Am.D. 648; Marston v. 
Jenness, 12 N.H. 137. 


“Current year” see 17 C.J. p 411. 


78. Tillson v. Bowley, 8 Me. 163; 
Kelly v. Gilman, 29 N.H. 385, 61 Am. 
D. 648. And see cases supra note 77. 


79. Bogard vy. Barhan, 108 P. 214, 
56 Or. 269. 


“Next” see 46 C.J. p 472. 


80. Kelly v. Gilman, 29 N.H. 385, 
61 Am.D. 648. 


81, See Next § 1. : 
82. Computation of: 
Days see infra §§ 29-48. 
Time in general see supra § 7. 
Year or years see supra § 14. 
83. See supra §§ 15-17. 
ie, 7oCaLR on ene Young, 249 P. 
Del.— Griffith v. Griffith, 108 A. 209, 
31 Del. 1 [cit Cyc]. 
pees Stan v. Welch, 238 N.W. 


La.—Wagner v. Kenner, 2 Rob. 120. 


Miss.—Williams Bros. v. Bank of 
he Mountain, 95 So. 848, 132 Miss. 


Neb.—McGinn v. State, 65 N.W. 46, 
rit sabia 427, 50 Am.S.R. 617, 30 L.R.A. 


W.Va.—Wilson v. Fleming, 109 S.F. 
810, 89 W.Va. 553. 


And see cases infra note 85. 


[a] Number of days in intervening 
months or part of a month is to be 
disregarded. Wilson y. Fleming, 109 
S.E. 810, 89 W.Va. 553. 


85. Ala.—Davenport vy. 


Witt, 
So. 887, 212 Ala, 114, sae 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 18-19] 


except where the last month has not so many days, 
in which event it expires on the last day of that 
month.** It means the period of time intervening 
between a given date and the corresponding date of 
the next succeeding month by name,®7 and as the 
number of days in a calendar month varies,8° the 
number of days in such period is necessarily lim- 
ited by the number of days in the month during 
which the computation begins,’® and also in which 


it ends.°° 


Full, clear days. 


Cal.—Messner v. Superior Court in 
and for City and County of San Fran- 
cisco, 281 P. 503, 101 Cal.App. 172. 


Colo.—Daly v. Concordia F. Ins. Co., 
65 P. 416, 16 Colo.App. 349. 


Del.—Griffith v. Griffith, 108 A. 209, 
31 Del. 1 [cit Cyc]. - 


Ga.—English v. Ozburn, 59 Ga. 392. 


Ilowa.—Parkhill v. Brighton, 15 N. 
W. 853, 61 Iowa 103. 


Ky.—Zeman vy. Steinberg, 52 S.W. 
821, 54 S.W. 178, 21 Ky.L. 586, 1152; 
Lebus v. Wayne-Ratteran Co., 21 S. 
W. 652, 14 Ky.L. 794. 


La.—Wood v. Mullen, 3 Rob. 395; 
Waener v. Kenner, 2 Rob. 120. 


Miss.—Williams Bros. v. Bank of 
Blue Mountain, 95 So. 843, 132 Miss. 
178. 


Neb.—Glore v. Hare, 4 Neb. 131. 


N.Y.—Sylvan Mortg. Co. v. Astruck, 
199 N.Y.S. 438, 205 App.Div. 455. 


Ohio.—Oehler v. Walsh, 28 Ohio 
Cir.Ct. 446, 447. 


Pa.—Sock’s Estate, 9 Pa.Dist. 101; 
Wittmann’s BHst., 9 Pa.Dist. 47. 


Tex.—Campbell v. William G. Lane 
& Co., 25 Tex.Suppl. 93. 


W.Va.—Wilson v. Fleming, 109 S.E. 
810, 89 W.Va. 553; Bank of Union 
v. Baird, 79 S.E. 738, 72 W.Va. 716, 
VLSieit.Cyel: 


Wis.—Molter v. Spencer, 180 N.W. 
261, 173 Wis. 38. 


Wyo.—Daley v. Anderson, 
839, 7 Wyo. 1, 75 Am.S.R. 870. 


Eng.—Migotti v. Colvill, 4 P.D. 233; 
Freeman v. Read, 4 B.&S. 174, 116 
B.CL. 174. 


Ont.—Standacona F. & L. Ins. Co. v. 
Mackenzie, 29 U.C.C.P. 10. 


fa] “In commercial transactions 
it means a month ending on the day 
in the succeeding month correspond- 
ing to the day in the preceding month 
from which the computation began.” 
Daley v. Anderson, 48 P. 839, 7 Wyo. 
1, 6, 75 Am.S.R. 870 [quot Gutierrez 
v. Carpio, 53 Philippine 334, 335]. 


[b] Dlustrations—(1) “From the 
first of one month to the first of the 
next month, in common language and 
common sense, is always one month, 
and from the second of the month to 
the second of the next does-not vary 
the length of time—it is still a 
month.” English v. Ozburn, 59 Ga. 
392, 394. (2) “So from the first of 
January to the first of April is three 
months, and it can make no difference 
if the count be from the second or 
any other day of January to the sec- 
ond or any corresponding day of 
April.” English v. Ozburn, supra. 
(3) Three months after November 
17 of one year is February 17 of the 
following year. In re Albrecht’s Hs- 
tate, 194 N.Y.S. 432, 118 Misc. 7387. 
(4) Six months after February 28 


48 P. 


A calendar month is made up 
of a specified number of full, clear days,°! and is 


TIME 


months. 4 
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not to be computed by counting a less number com- 
bined with fractions of two other days.22 | 


[§ 19] 2. Applicability of Other Rules of Com- 
putation. Rules employed in computing days®? have 
been applied in computing a month or period of 
Subject to the exception that, where the 
last month has not as many days as the first month, 
the period of a month or months ends on the last 
day of the last month in such period,®® in accord- 


ance with general rules,®* computation by calendar 


would start with, and include, the 
month of March and end with, and in- 
clude, the entire month of August, 
which month includes’ thirty-one 
cous. Welch v. Welch, (Iowa) 238 N. 


. 


[c] Effect of custom.—‘“Six months 
from date,” as a time within which an 
act is to be performed by agreement, 
cannot by proof of any custom be ex- 
tended or explained to mean or in- 
clude a day or two before the par- 
ticular date. Lombardo vy. Case, 45 
Barb. (N.Y.) 95, 97. 


86. Cal.—Church Mfg. Co. v. Su- 
perior Court of Los Angeles County, 
250 P. 705, 79 Cal.App. 637... 


Colo.—Daly v. Concordia F, Ins. Co., 
65 P. 416, 16 Colo.App. 349 


Del.— Griffith v. Griffith, 108 A. 209, 
31 Del. 1 [cit Cyc]. 


Miss.—Williams Bros. v. Bank of 
pee Mountain, 95 So. 843, 132 Miss. 


W.Va.—Bank of Union v. Baird, 79 
S.E. 738, 72 W.Va. 716, 718 [eit Cyc]. 


Wyo.—Daley v. Anderson, 48 P. 839, 
7 Wyo. 1, 75 Am.S.R. 870. 


And see cases supra note 85. 


[a] For example (1) ‘fa calendar 
month beginning on January 29th 
will end at twelve o’clock on the night 
of February 28th, and one beginning 
on January 30th will also end at the 
same date, February 28th, except in 
the years in which February has 
twenty-nine days, and then the calen- 
dar month will end at twelve o’clock 
on the night of February 29th.” Wil- 
liams Bros. v. Bank of Blue Moun- 
tain, 95 So. 848, 182 Miss. 178, 188. 
(2) Within two months from Decem- 
ber 31 is February 28. Church Mfg. 
Co. v. Superior Court of Los Angeles 
County, 250 P. 705, 79 Cal.App. 637. 


87. State v. White, 74 So. 486, 487, 
73 Fla. 426; Harpold v. Doyle, 102 P. 
158, 16 Idaho 671, 694; Bank of Union 
Vv. Baird, 79 S.E. 738, 72 W.Va. 716. 


[a] “One calendar month cannot 
intervene between the 16th of one 
month and the 14th of the following 
month.’ Harpold vy. Doyle, 102 P. 158, 
16 Idaho 671, 694. 

88. See supra § 15. 

89. Parkhill v. Brighton, 15 N.W. 
853, 61 Iowa 103; People v. Ulrich, 2 
Abb.Pr. (N.Y.) 28; Minard v. Burtis, 
53 N.W. 509, 83 Wis. 267. 


[a] hus a month’s notice com- 
mencing in a month of thirty days 
need consist only of that number of 
People v. Ulrich, 2 Abb.Pr. (N. 
Y.) 28; Minard v. Burtis, 53 N.W. 
509, 83 Wis. 267. 


[b] Where month in which com- 


putation begins has thirty-one days, 
while the month in which it ends has 
only thirty, a calendar month be- 
ginning on the thirtieth will contain 


month does not include both the first and last day, 
but excludes one of such days,®? either by counting 


one more day than one beginning on 
the thirty-first, as both must end 
on the thirtieth. Parkhill v. Brigh- 
ton, 15 N.W. 858, 61 Iowa 103. 


90. Parkhill v. Brighton, supra. 
And see supra text and note 86. 


91. In re Gregg, 62 A. 856, 218 Pa. 
260, 263. 


$2. In re Gregg, supra. But see 
Thomas v. Desanges, 2 B.&Ald. 586, 
106 Reprint 480 (holding that, in com- 
puting a month, as used in a statute 
adjudging a bankrupt one who after 
arrest for debt lies in prison two 
months, a fraction of a day should be 
included). 


Fraction of day generally see infra 
§§ 27, 28. 


93. See infra §§ 29-37. 


94. See cases infra this note; 
notes 95-99. 


[a] In New York (1) under Statu- 
torv Construction L. (Ll. [1892] ¢ 677) 
§ 26, which negatives any right to in- 
clude in a computation of months a 
day beyond the day ‘in the last month 
so counted having the same numerical 
order in days of the month as the day 
from which the computation is made,” 
the rule that Sunday is to be excluded 
when it falls on the last day of the 
period is not applicable. Ryer vy. 
Prudential Ins. Co., 77 N.E. 727, 185 
N.Y. 6. (2) Exclusion of Sunday in 
general see infra p 


95. See supra § 18. 
96. See infra §§ 29-37. 
ot U.S.—In re Custer, 55 F.(2d) 


and 


Del.— Griffith v. Griffith, 108 A. 209, 
oleDely Le 


Ga.—Maxwell Bros. v. Liverpool & 
London & Globe Ins. Co., 76 S.E, 1036, 
12 Ga.App. 127. : 


Miss.—Williams Bros. vy. Bank of 
Ege Mountain, 95 So. 848, 132 Miss. 


Neb.—McGinn v. State, 65 N.W. 46, 
46 Neb. 427, 440, 50 Am.S.R. 617, 30 
L.R.A. 450. 


N.Y.—Jackson v. Van Valkenburgh, 
8 Cow. 260, 261. 


Wyo.—Daley v. Anderson, 48 P. 839, 
7 Wyo. 1, 75 Am.S.R. 870. 


[a] Other statement of rule.— 
“The term ‘month’ employed in stat- 
utes and not appearing to have been 
used in a different sense, denotes a 
period terminating with the day of the 
succeeding month numerically corre- 
sponding to the day of its beginning, 


less one.’ In re Custer, 55 F.(2d) 
ELS, Os 
[b] Tllustration.—A twelve-month 


period from Jan. 24, 1910, expires at 
midnight Jan. 23, 1911. Maxwell 
Bros. v. Liverpool & London & Globe 
Ins. Co., 76 S.E. 1036, 12. Ga.App. 
127. 
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the first day and excluding the last day,°® or by 
excluding the first and including the last when the 
word “from” or “after” or a similar word is used,?® 
or where it is so provided by statute.1 But it has 
been held that a statutory rule for computing a 
prescribed number of days does not apply to the 
computation of a period of months.’ 


“At least one month” has been held to mean a 
clear month exclusive of the first and last days;* 
but on the other hand it has been held that the last 
day should be included.* 


[§ 20] 3. Application of Rules to Notice and Proc- 
ess.° The rules considered above® apply to the giv- 
ing service or publication of notice or process for 


TIME 


[§§ 19-21 


a month or months.?’ The requirement of service 
or publication of a notice or process for a month or 
specified number of months, in the absence of any 
statutory provision-to the contrary, means calendar 
months,® and the giving or publication thereof for 
a certain number of days is not sufficient,® except 
where the number of days for which the notice is 
given or published corresponds with the month for 
which it is to be given or published.1? Where a no- 
tice or process is required to be published for two 
calendar months, a publication for eight weeks only 
is not sufficient ;11 but a publication of process once 
a week for five consecutive weeks is publication for 
not less than a month, although the first and last 
publications are not a month apart.? 


VI. WEEKS?3 


[§ 21] A. Definitions. The word “week,” both 
in law and in common conversation or writing, has 
two separate and distinct meanings.** ‘In its most 
accurate sense a week means a calendar week,*° or, 
as it has been termed, a biblical week,1® and is a 


98. English v. Ozburn, 59 Ga. 392; 
Jones v. Smith, 28 Ga. 41; Siebert v. 
Jacob Dudenhoefer Co., 188 N.W. 610, 
178 Wis. 191. 


[a] hus a statutory provision 
that “the time within which any act 
is to be done as provided in any stat- 
ute when expressed in days shall be 


601. 
38. Young v. 


157 Ga. 538 [conformed to 122 S.E. 
651, 32 Ga.App. 86]; 
Park Lumber Co., 89 S.E. 680, 145 Ga. 


Higgon, 6 M.&W. 49, 
151 Reprint 317; Dempsey vy. Doherty, 
7 U.C.Q.B. (Ont.) 313: 


definite period of time, commencing on Sunday and 
ending on Saturday,’’ a particular period of time 
commencing immediately after twelve o’clock Sat- 
urday night and ending at twelve o’clock Saturday 
night seven days thereafter;'® seven consecutive 


(Ky.) 153; Payne v. Wallace, 2 A.K. 
Marsh, (Ky.) 244. 


12. Harpold v. Doyle, 102 P. 158, 
16 Idaho 671, 694; Forsman v. Bright, 
69 P. 4738, 8 Idaho 467. : 


Number of months of publication 
process in general see Process § 


Curtis v. College 


of 


computed by excluding the first day 
and including the last,’’ creates an ex- 
ception to the general rule, and clear- 
ly implies that, in computing a limi- 
tation expressed in months, the first 
day shall be included. Siebert v. 
Jacob Dudenhoefer Co., 188 N.W. 610, 
178 Wis. 191. 


99. U.S.—Gibson Coal & Coke Co. 
v. Allen, 280 F. 28. 


Minn.—Jaenicke v. Fountain City 
Drill Co., 119 N.W. 60, 106 Minn. 442. 


Neb.—Garrett v. State, 224 N.W. 
860, 118 Neb. 373. 


N.J.—Warsaw v. De Mayo, 150 A. 
214, 8 N.J.Mise. 359 [rev 145 A. 733]. 


N.Y.—Biggs v. City of Geneva, 90 
N.Y.S. 858, 100 App.Div. 25. 


Or.—In re Standard Cafeteria Co., 
WP 174, 68 Or. 550, 


Porto Rico.—Abril v. Moreno, 14 
Porto Rico 7. 
Eng.—South Staffordshire Tram- 


ways Co. v. Sickness, etc., Assur. AS- 
soc., [1891] 1 Q.B. 402; Castle v. Bur- 
ditt, 3 T.R. 623, 100 Reprint 768. 


B.C.—In re Clayoquot Fishing & 
Trading Co., 9 B.C. 80. 


Ont.—Re Burns, 25 Ont.L. 168, 20 
Ont.W.R. 526; Proudfoot v. Bush, 12 
U.C.C.P, 52; Toronto Gas Co. v. Rus- 
sell, 6 U.C.Q.B. 567; Barnes v. Boom- 
er, 10 Grant Ch. 532. 


[a] From midnight te midnight.— 
A month begins to run immediately 
after midnight on the first day, that 
is, at the earliest possible moment of 
the morning of the next succeeding 
day, and expires at twelve midnight 
of the last day. In re Clayoquot Fish- 
ing & Trading Co., 9 B.C. 80, 81. 


1. See statutory provisions. And 
see Daley v. Anderson, 48 P. 839, 7 
Wyo. 1, 75 Am.S.R. 870 (construing 
statute). 


2. Texas Co. v. Davis, 122 S.E. 62, 


“4. In re Babcock’s Will, 133 N.Y.S. 
655, 74 Mise. 31, 8 Mills Surr. 434. 


[a] Thus, where the testator made 
his will on the 6th day of February, 
and died on the 6th day of April, the 
will was not made “at least two 
months before the death of testator.” 
In re Babcock’s Will, 133 N.Y.S. 655, 
656, 74 Misc. 31, 8 Mills Surr. 434. 


_ 5. Exclusion of first or last day see 
infra §§ 29-37. 


Time of giving or serving: 
Notice in general see Notice §§ 62, 63. 


Process in general see Process §§ 74, 
75, 205-208. 


6. See supra §§ 16-19. 


7 Garrett v. State, 224 N.W. 860, 
118 Neb. 373; Sylvan Mortg. Co. v. 
Astruck, 199 N.Y.S. 438, 205 App.Div. 
455; In re Standard Cafeteria Co., 137 
P. 774, 68 Or. 550. 


8. Bozman v. Bozman, 118 A. 657, 
32 Del. 45; Griffith v. Griffith, 108 A. 
209, 31 Del. 1; Glenn v. Smith, 17 Md. 
260; Mitchell v. Woodson, 37 Miss. 
567; Peo. v. City of New York, 10 
Wend. (N.Y.) 393; In re Standard 
Cafeteria Co., 137 P. 774, 68 Or. 550. 
And see Process § 208. 


9. Jordan v. Giblin, 12 Cal. 100; 
Inhabitants of Waterville v. Barton, 


64 Me. 321; Le Neven v. McQuarrie, 
21 Man. 379. 
[a] One month’s notice is not sat- 


isfied by a notice of thirty days. 
Neven v. McQuarrie, 21 Man. 399. 


10. Peo. v. Ulrich, 2 Abb.Pr. (N. 
Y.) 28; Molter v. Spencer, 180 N.W. 
261, 173 Wis. 38; Minard vy. Burtis, 53 
N.W. 509, 83 Wis. 267. 


11. Hunt v. Wickliffe, 2 Pet. (U.S.) 
201, 7 L.Ed. 397; Robinson v. Rich- 
ardson, 4 J.J.Marsh. (Ky.) 574; Bar- 
clay v. Hendricks, 4 T.B.Mon. (Ky.) 
251; Lawtin’s Heirs v. Clay, 4 Litt. 
(Ky.) 288; Pyle v. Cravens, 4 Litt. 
(Ky.) 17; Cravens v. Dyer, 1 Litt. 


Le 


208 


13. Tenancy from week to week 
see Landlord and Tenant § 309. 


14. State v. Yellow Jacket Silver 
Min. Co., 5 Nev. 415, 430. 


15. Derby v. Dancey, 36 So. 795, 
796, 112 La. 891, 894; Finlayson v. 
Peterson, 67 N.W. 953, 5 N.D. 587, 
589, 57 Am.S.R. 584, 33 L.R.A. 532: 
And see cases infra note 16. 


16. Raunn v. Leach, 54 N.W. 1058, 
538 Minn. 84, 87; State v. Yellow 
pas: Silver Min. Co., 5 Nev. 415, 


17. Ronkendorff v. Taylor, 4 Pet. 
(U.S.) 349, 361, 7 E.ba. 882 "fquot 
Leach v. Burr, 23 S.Ct. 3938, 188 U.S. 
510, 512, 47 L.Ed. 567; In re Tyson, 
13 Colo. 482, 490, 22 P. 810, 6 L.R.A. 
472; Derby v. Dancey, 86 So. 795, 112 
La. 891, 894; In re New Orleans, 27 
So. 592, 52 La.Ann. 1073, 1078; Med- 
land v. Linton, 82 N.W. 866, 60 Neb. 
249, 260; Steinle v. Bell, 12- Abb.Pr. 
N.S. (N.Y.) 171, 176 (quot In re Reed, 
156 N.Y.S. 944, 947, 171 App.Div. 21)]; 
State v. Yellow Jacket Silver Min. Co., 
5 Nev. 415, 430. 


[a] Similar definitions—(1) “A 
period of time commencing with the 
first day of the week, Sunday, and 
ending with the last day, Saturday.” 
Kopmeier v. O’Neil, 3 N.W. 365, 47 
Wis. 598, 596. (2) “A period of time 
commencing with Sunday and end- 
ing with Saturday night.” Raunn v. 
Leach, 54 N.W. 1058, 53 Minn. 84, 87; 
Medland v. Linton, 82 N.W. 866, 60 
Neb. 249, 260; State v. Yellow Jacket 
Silver Min. Co., 5 Nev. 415, 430. . 


Sunday see 60 C.J. p 1022. 
. 18 Evans v. Job, 8 Nev. 322, 348. 


[a] Similar definitions.—“The time 
between midnight on Saturday and 
the same hour on next succeeding 
Saturday.” In re Wright’s Will, 120 
N.E. 725, 726, 224 N.Y. 298. To same 
effect Bishop v. Ford, 36 Austr.C.L.R. 
322, 332, 336. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


2 ——— 


= 


a 
— 


§§ 21-22] 


days beginning with Sunday.?® 


In a broader sense “week” has been termed a sec- 
ular week,?° and as meaning a period of seven con- 
secutive days beginning with any day,2! and it has 
been so defined by statute;?2. and the week does not 
expire until seven full days have elapsed.?° 


Working week.?4 


ferent rule is shown to exist.26 


Phrases in which “week” has been employed and 
which have received judicial interpretation, among 
others,?* are: “Broken week,’’?® “factory week,”?® 
“per week,”?° “successive weeks,”*+ “week next pre- 


D * As a general rule, six days 
constitute a “working week”?> except where a dif- 


TIME 


$0.34 
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[§ 22] B. As Used in Statute, Judicial Proceed- 
ing, or Contract.?® 
in a statute, judicial proceeding, or contract, the 
question as to which of the above two meanings*® 
is intended in any particular case is dependent large- 
ly upon the context in which it is used and the ob- 
ject to be attained by its use.*7 Ordinarily, however, 
as so used “week” means a calendar week extend- 


Where the word “week” is used 


ing from Sunday to Saturday, inclusive,?® unless it 


ceding,”’°? “week’s work,’** and “within a week or 


[b] “The week commences imme- 
diately after 12 o’clock on the night 
between Saturday and Sunday, and 
ends at 12 o’clock, seven days, of 
twenty-four hours each, thereafter.” 
Bouvier L. D. [quot In re Tyson, 22 
P. 810, 13 Colo. 482, 489, 6 L.R.A. 472; 
Steinle v. Bell, 12 Abb.Pr.N.S. (N.Y.) 
ri cme is Wy 590 


19. Russell v. Croy, 63 S.W. 849, 
164 Mo. 69, 93 [quot Michel v. Tay- 
rea 127 S.W. 949, 143 Mo.App. 683, 


[a] Similar definitions —(1) “A 
period of seven days, particularly the 
period of seven days commencing 
with Sunday.” Worcester D. [quot 
In re Tyson, 22 P. 810, 13 Colo. 482, 
489, 6 L.R.A. 472]. (2) “A period of 
seven days; usually, that reckoned 
from one Sabbath or Sunday to the 
next.’”’ Webster D. [quot In re Tyson, 
supra]. 


“Day” see 17 C.J. p 1131. 
Sunday see 60 C.J. p 1022. 


20. State v. Yellow Jacket Silver 
Min. Co., 5 Nev. 415, 430. 


“Secular” see 56 C.J. p 1274. 


21. Cal.—Derby v. Modesto, 38 P. 
900, 104 Cal. 515, 522. 


Kan.—Jackson y. Guss, 120 P. 353, 
354, 86 Kan. 280. 


Minn.—Raunn v. Leach, 54 N.W. 
1058, 53 Minn. 84, 87. 


Mo.—Russell v. Croy, 63 S.W. 849, 
164 Mo. 69, 938 [quot Michel v. Tay- 
asd 127 S.W. 949, 148 Mo.App. 683, 
687]. 


Nev.—Evans v. Job, 8 Nev. 322, 343; 
State v. Yellow Jacket Silver Min. Co., 
5 Nev. 415, 430. 


N.Y.—In re Wright’s Will, 120 N. 
B. 725, 726, 224 N.Y. 293; City of Al- 
bany v. Goodman, 197 N.Y.S. 739, 203 
App.Div. 530. 


Eng.—Bazalgette v. Lowe, 24 L.J. 
Ch. 368. 


Ont.—Reg. v. Collins, 14 Ont. 613, 
617; Matter of Coe, 24 U.C.Q.B. 439. 


“When a person declares his inten- 
tion to perform some act within one 
week, he means within a period of 
seven days. When we speak of 
things that transpired within a_ week, 
we mean within seven days.” Evans 
v. Job, 8 Nev. 322, 343. 


[a] Similar definition.—“A period 
of time consisting of seven days.” 
Bird v. Burgsteiner, 28 S.H. 219, 100 
Ga. 486, 490. ; 


[b] Week “need not commence, 
necessarily, on the morning of the 
first day of what has been denominat- 
ed as the biblical week.” Raunn v. 
Leach, 54 N.W. 1058, 53 Minn. 84, 87. 


22. See statutory provisions. 


[a] In California ‘a week is de- 
fined by the codes to be a period of 
seven consecutive days.’”’ Derby v. 
Modesto, 38 P. 900, 104 Cal. 515, 522. 


[b] In Nebraska, as applied to 
legal notices, a “period of seven con- 
secutive days beginning with the date 
of the first publication of notice.” L. 
(1915) c 222 [quot In re Johnson’s 
Shee 155 N.W. 1100, 1101, 99 Neb. 


23. Russell v. Croy, 63 S.W. 849, 
164 Mo. 69; Michel v. Taylor, 127 S. 
W. 949, 1438 Mo.App. 683. 4 


24. “Working” see [40 Cyc 2859]. 


25. Boyett v. Urania Lumber Co., 
8 La.App, 132. 


26. Boyett v. Urania Lumber Co., 
supra. ( 
[a] “Forty-four hours week.’— 


Clyde Engineering Co., Ltd. v. Cow- 
burn, 37 Austr.C.L.R. 466. 


27. Cross references: 


“Once a week’ 46 C.J. p 1108 text and 

notes 22, 25, 26. 

“One week’s notice” 
text and note 89. 


28. Bishop v. Ford, 36 Austr.C.L. 
R. 322, 330. 


“Broken” 9 C.J. p 504. 


29. Bishop v. Ford, 36 Austr.C.L. 
R. 322, 330. 


30. Leavitt v. Kennicott, 41 N.E. 
737, 157 Ill. 235, 238; Grant v. Mad- 
dox, 15 M.&W. 737, 153 Reprint 1048. 


[a] Theatrical engagement at so 
much “per week” (1) may be shown 
by the usage of the profession to 
mean per week every week that the 
theater is open (Grant v. Maddox, 15 
M.&W. 737, 153 Reprint 1048) (2) or 
during the weeks of the theatrical 
season and all of the weeks of the 
whole year (Leavitt v. Kennicott, 41 
N.E. 737, 157 Ill. 235, 238). 


“Per” 48 C.J. p 806. 


31. Early v. Doe, 16 How. (U.S.) 
610, 616, 14 L.Ed. 1079; Brewer v. 
Springfield, 97 Mass. 152, 154; Thomas 
v. Issenhuth, 100 N.W. 436, 18 S.D. 
303, 307. 


“Six successive weeks” 
741 text and note 32. 


“Successive” 60 C.J. p 984. 
32. Evans v. Job, 8 Nev. 322. 343. 


33. Luske yv. Hotchkiss, 37 Conn. 
210, 220, 9 Am.R. 314. 


[a] As used in contract for work 
at a fixed price per week, ‘“‘week’s 
work” “means work for the period of 
a week, and not for six periods of 
eight hours each.’ Luske v. Hotch- 
kiss, 37 Conn. 210, 220, 9 Am.R. 314. 


[b] “Ordinary week’s work.”’— 
Bishop v. Ford, 36 Austr.C.L.R. 322, 


46 C.J. p 1104 


58 C.J. p 


is apparent from the context and surrounding cir- 
cumstances that it was intended to mean not nec- 
essarily a calendar week, but a period of seven - 
days,®® or to refer to a week of six secular days 


332. 


34 Marshall v. Partyka, 120 A. 
507, 98 Conn. 778. 


35. As applied to publication of 
notice or process see infra §§ 23-25. 


36. See supra § 21. 


37. Leach v. Burr, 23 S.Ct. 393, 188 
U.S. 510, 47 L.Ed. 567; Russell v. 
Croy, 63 S.W. 849, 164 Mo. 69; Young 
v. Downey, 51 S.W. 751, 150 Mo. 317; 
Haywood v. Russell, 44 Mo. 252. And 
see cases infra notes 39, 40. 


38. Ga.—Bird v. Burgsteiner, 28 
S.E. 219, 100 Ga. 486 [dist Boyd v. 
McFarlin, 58 Ga. 208, which held it to 
mean seven consecutive days]. 


La.—Succession of Valenti, 134 So. 
95, 172. La. 290. 


Neb.—Medland v. Linton, 82 N.W. 
866, 60 Neb. 249. 


N.D.—Finlayson v. Peterson, 67 N. 
W. 953, 5 N.D. 587, 57 Am.S.R. 584, 33 
L.R.A. 532. 


Ohio.—State v. McMaster, 10 Ohio 
App. 361. 


Pa.—McKee v. Kerr, 43 A. 958, 192 


Pa. 164; Currens v. Blocher, 21 Pa. 
alee 30; Hass v. Fisher, 24 Pa.Co. 


And see cases supra note 15. 


[a] Bule applied.—A requirement 
that notice of a tax sale to be made 
in November be published commenc- 
ing the first week in October is met 
by a publication during the first week 
of the month as distinguished from 
the first seven days. Medland y. Lin- 
ton, 82 N.W. 866, 60 Neb. 249. 


[b] In South Dakota the statute 
provides that the term “weeks,” as 
used in a statute providing for the 
publishing of notice, “should be con- 
strued te mean calendar weeks.” 
Code (1919) § 8 [quot Printup v. 
Kenner, 180 N.W. 512, 43 S.D. 473]. 


39. United States v. Southern Pac. 
Co., 209 F. 562, 126 C.C.A. 384; Ober- 
haus v. State, 55 So. 898, 173 Ala. 483. 


[a] As used in Hours of Service L. 
(1) (Act March 4, 1907 c 2939) § 2, 34 
St. 1415 (45 USCA § 62), which pro- 
hibits any interstate carrier to re- 
quire that a train dispatcher be and 
remain on duty for more than nine 
hours in any twenty-four-hour peri- 
od at stations continuously operated 
night and day, except in case of 
emergency, when such employee may 
be permitted to remain on duty for 
four additional hours in a twenty- 
four-hour period on not exceeding 
three days in any week, the word 
“week” was intended to mean a period 
of seven days, and not necessarily a 
calendar week. United States v. 
Southern Pac. Co., 209 F. 562, 567. 
(2) Hours of service laws in general 
see Master and Servant §§ 36-51. 
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only.4° For example, the requirement of publica- 
tion of an advertisement, notice, etc., for a given 
number of weeks*! may, according to the context, 
mean regular calendar periods of seven days begin- 
ning on Sunday,*? or, on the other hand, it may 
mean a period of seven consecutive days*® and not 
a week commencing on Sunday and ending on Sat- 
urday.** 


[§ 23] C. As Applied to Publication of Notice 
or Process*®*—1. In General. “Publication of no- 
tice” may signify the term of notice or it may sig- 
nify the physical fact of printing the notice in a 
published newspaper;*® and accordingly, there is 
some conflict in the decisions on the computation of 
a period of weeks for the publication of notice or 
process which may often be explained by the dif- 
ferences in the language of the statutes or orders 
by which such publication is required,** although 
some of the decisions cannot. be reconciled, but ar- 
rive at different conclusions on the same or prac- 
tically the same language.*® The rules have been 
stated that, where the period of weeks mentioned is 
intended to express the duration of the notice, the 
publication thereof must be for and during the full 
period. mentioned,*® and where a certain number of 
weeks’ notice is unqualifiedly required, the notice 


40. Keith v. Kellerman, 169 F. 196, / 201; 
201. . 31 Wyo. 150. 
[a] hus, where an acrobatic per- [a] 


TIME 


Hay v. Hudson, 224 P. 840, 844, 


“It is not always easy to de- 


must be published for the full number of weeks or 
seven-day periods;®® but where the period men- 
tioned is intended to indicate only the number of 
times the notice is*required to be published, it is 
satisfied if the notice is published the number of 
times mentioned, although the full period of weeks 
has not elapsed.®! A general statute defining 
“week” as used in the laws relating to notices does 
not change the construction of former statutes which 
provide for the publication of notices in weekly 
papers.°? 


[§ 24] 2..Rule as to Number of Publications. 
Where the requirement for publication, as construed 
by the courts, is held to indicate only the number of 
times the advertisement, notice, etc., is to be pub- 
lished, as where it is for one or more times each 
week for a designated number of weeks, it is sat- 
isfied by publication thereof the required number 
of times each week for the number of weeks des- 
ignated,®? and it is not necessary to render the pub- 
lication sufficient that the full number of weeks 
thus designated shall intervene between the first 
publication and the date or event in respect of which 
the notice is given,®* especially where there is a stat- 
utory provision to this effect;°> and the same rule 
applies to a like requirement of publication of proe- 


389, 70 Fla. 300; Townsend v. Brown, 
67 So. 869, 69 Fla. 155. 


Ill. Taylor v. Reid, 103 Ill. 349. 


[8§ 99-94 


former’s contract provided that she 
should receive three hundred dollars 
at the end of each “week” after the 
last performance on Saturday for 
services rendered, to be performed at 
such theaters and such other places 
and on such “days” as might be deter- 
mined by plaintiff, it was no objec- 
tion to the enforcement of such con- 
tract by injunction that it provided 
for exhibitions on Sunday, since, if 
such exhibitions were prohibited, the 
words “days” and ‘‘week” as used in 
the contract would be construed _ to 
mean week days only. Keith v. Kel- 
lermann, 169 F. 196, 201. 


“Secular” see 56 C.J. p 1274. 
41. See generally infra §§ 23-25. 


42. Succession of Valenti, 134 So. 
95, 172 La. 290; Russell v. Croy, 63 
S.W. 849, 164 Mo. 69. 


[a] Thus a statute requiring prop- 
erty to be advertised “not less than 
once a week for thirty days’ has been 
held to require advertisement once in 
each calendar week. 
Valenti, 1384 So. 95, 172 La. 290. 


43. Leach y. Burr, 23 S.Ct. 393, 188 
U.S. 510, 47 L.Ed. 567; Bird v. Burg- 
steiner, 28 S.E. 219, 100 Ga. 486, 490; 
Boyd v. McFarlin, 58 Ga. 208, 210; 
Young v. Downey, 51 S.W. 751, 150 
Mo. 317; Bazalgette v. Lowe, 24 L. 
J.Ch. 368. 


44. Leach v. Burr, 23 S.Ct. 393, 188 
U.S. 510, 47 L.Ed. 567. 

45. Publication of notice of: 
Hlection see Elections § 84. 
Judicial sale see Judicial Sales § 29. 
Mortgage sale see Mortgages § 1406. 


Public improvement see Municipal 
Corporations § 2413. 


Suit for divorce see Divorce § 254. 


46. Bouchier v. Hammer, 123 N.W. 
132, 140 Wis. 648. 


47. Myakka Co. v. Edwards, 67 So. 
217, 223, 68 Fla. 372, Ann.Cas.1917B 


Succession of. 


cide whether the time mentioned in 
the statute was intended to fix the 
duration of the notice, or only the 
number of times for the publication 
of the notice.” Hay v. Hudson, 224 
P. 840, 844, 31 Wyo. 150. 


48. See infra §§ 24, 25. 
49. See infra § 25. 


50. State ex rel. Brince v. Frank- 
lin, 283 S.W. 712, 220 Mo.App. 232; 
State v. Tucker, 32 Mo.App. 620. 


51. See infra § 24. 


52, In re Johnson’s Estate, 155 N. 
W. 1100, 99 Neb. 275 [rev 154 N.W. 
550, 98 Neb. 799]. 


53 Alaska.—lInland Finance Co. y. 
Sete ake Salmon Packers, 7 Alaska 


Cal.—Sherwood v. Wallin, 99 P. 191, 
154 Cal. 785; Hanhart v. Madera 
County, 245 P. 444, 76 Cal.App. 290. 


Ind.—Peck v. Wm. M. Birch Co., 
139 N.E. 696, 80 Ind.App. 696. 


Me.—Swett v. Sprague, 55 Me, 190. 


Mont.—Smith vy. Callis, 112 P. 1070, 
42 Mont. 350, Ann.Cas.1912A 1158. 


Neb.—State v. Hanson, 115 N.W. 
294, 117 N.W. 412, 80 Neb. 724, 737. 


Nev.—In re Hegarty’s Estate, 199 
P. 81, 45 Nev. 145; State v. Yellow 
Jacket Silver Min. Co., 5 Nev. 415. 


N.D.—McDonald vy. Nordyke Mar- 
mon Co., 883 N.W. 6, 9 N.D. 290. 


Pa.—Hollister v. Vanderlin, 30 A. 
1002, 165 Pa. 248, 44 Am.S.R. 657. 


S.C, Ex p. Alexander, 14 S.E. 854, 
35 S.C, 409. 


S.D.—Printup v. Kenner, 180 N.W. 
512, 43 S.D. 473. 


And see cases infra note 54. 


54 Cal.—Hanhart v. Madera Coun- 
ty, 245 P. 444, 76 Cal.App. 290. 


Colo.—Decker v, Myles, 4 Colo. 558. 
Fla.—Cameron vy. Rogers, 70 So. 


Ind.—Peck v. Wm. M. Birch Co., 
139 N.E. 696, 80 Ind.App. 696. 


Mass.—Dexter vy. Shepard, 117 
Mass. 480. 


Pann aig ae v. Duffy, 16 Minn. 


Mont.—Smith v. Collis, 112 P. 1070, 
area 42 Mont. 350, Ann.Cas.1912A 


Nev.—State v. Yellow Jacket Silver 
Min. Co., 5 Nev. 415. 


N.M.—Dewitz v. Joyce-Pruitt Co., 
151 P. 287, 20 N.M. 572. 


N.D.—McDonald vy. Nordyke Mar- 
mon Co., 83 N.W. 6, 9 N.D. 290. 


Pa.—Hollister v. Vanderlin, 30 A. 
1002, 165 Pa. 248, 44 Am.S.R. 657. 


_,_W.Va.—Sandusky v. Faris, 38 S.E. 
563, 49 W.Va. 150. 


Wyo.—Hay v. Hudson, 224 P. 840, 
31 Wyo. 150. 


And see cases supra note 53. 


[a] Tlustrations.—(1) A statute 
requiring notice to be published once 
each week for five consecutive weeks 
does not require publication for a 
thirty-five-day | period. Cameron vy. 


Rogers, 70 So. 389, 70 Fla. 300; Town- 


send v. Brown, 67 So. 869, 69 Fla. 155. 
But see Myakka Co. v, Edwards, 67 
So. 217, 222, 68 Fla. 382, Ann.Cas. 
1917B 201 (under a statute requiring 
publication of initial process). (2) 
A statute requiring notices of sales to 
be published “once each week for four 
successive weeks’ does not require 
that full four weeks shall elapse be- 
tween the first insertion and the day 
of sale, but the sale may be had at 
any time not less than three days aft- 
er the last insertion. Dewitz v. 
Ege Co., 151 P. 237, 20) NM 


Contrary authorities see infra § 25 
text and note 66 


55. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 24-25] 


ess.°° This rule has also been held to apply where 
the requirement, without enumerating the number 
of insertions, requires publication to be for a des- 
ignated number of “weeks before,’’®? or for a des- 
ignated number of “successive weeks’’®® or “consec- 
utive weeks,”°® or where it is provided that the last 
Insertion or publication shall, be a certain length of 
time prior to a particular date, provided the last 
publication is the required length of time prior to 


the date set.®° 


[§ 25] 3. Rule as to Duration. Where, however, 
the requirement of publication of process*! or no- 
tice, as construed by the courts, is held to indicate 
the duration of the notice and to require a given 
period of publication rather than to require a num- 


[a] In Georgia (1) under Code 
(1910) §§ 6062, 6063 and earlier sim- 
ilar statutes in respect of sheriff’s 
sales, publication thereof once a week 
for the designated number of weeks is 
sufficient without reference to the 
number of days which may elapse be- 
tween the day of the first publication 
and the day of the sale. Plainville 
Brick Co. v. Williams, 152 S.E. 85, 
170 Ga. 75; Haynes v. Arnold, 114 S.E. 
360, 154 Ga. 877; Carter v. Copeland, 
94 S.E. 225, 147 Ga. 417; Bird v. Burg- 
Steiner, 28 S.E. 219, 100 Ga. 486.. (2) 
Prior to the passage of these acts it 
was necessary that the full period of 
weeks should elapse between the date 
of the first advertisement and the 
date of the sale. Conley v. Redwine, 
35 S.E. 92, 109 Ga. 640, 77 Am.S.R. 
398; Boyd v. McFarlin, 58 Ga. 208. 


(3) Publication of notice of judicial | 


sales in general see Judicial Sales §§ 
29, 30. 


56. See Process § 207. 


57. Sherwood vy. Wallin, 99 P. 191, 
154 Cal. 735; White v. Multnomah 
County, 144 P. 1193, 74 Or. 96. 


58. I1l.—Knowlton v. Knowlton, 39 
N.E. 595, 155 Ill. 158; Ricketts v. 
Hyde Park, 85 Ill. 110; Madden v. 


Cooper, 47 Ill. 359. 
Iowa.—Morrow v. Weed, 4 Iowa 77. 


Mass.—Bachelor vy. Bachelor, 1 
Mass. 256. 

Minn.—Dayton v. Mintzer, 22 Minn. 
393. 

Neb.—Alexander v. Alexander, 
N.W. 1066, 26 Neb. 68. 


N.H.—Cass v. Bellows, 31 N.H. 501, 
Am.D, 347. 


N.M.—Davy v. McNeill, 240 P. 482, 
31 N.M. 7. 

N.Y.—Olcott v. Robinson, 21 N.Y. 
150, 78 Am.D. 126 [overr Anonymous, 
1 Wend. 90]. But see later New York 
cases infra § 25. 

Pa.—Stoever’s Appeal, 3 Watts & 
S. 154. Contra Francis v. Norris, 2 
Miles 150. 

R.I.—In re Harris, 14 R.I. 637. 


S.D.—Kaas v. First State Bank of 
Lake City, 198 N.W. 54, 46 S.D. 369; 
Printup v. Kenner, 180 N.W. 512, 43 
S.D. 473; Thomas v. Issenhuth, 100 
N.W. 4386, 18 S.D. 3038. 


Eng.—Aberdeen Corporation 
Watt, 3 F. 787 (Ct. Sess.). 


[a] “@hree successive weeks” re- 
quires publication in three successive 
issues, and not publication for three 
full weeks, or twenty-one days. Davy 
vy. McNeill, 240 P. 482, 31 N.M. 7. 

[b] “Three weeks successively” 
(1) means a publication once each 
week for three successive weeks, in 


41 


64 


Vv. 


'well v. Benecke, 


TIME 


[62 C.J.] 975 


ber of separate publications, publication thereof a 
number of times in each of the weeks is not suffi- 
cient ;°? but, although it may be accomplished by 
insertion in the regular issues of the paper contain- 
ing the notice,®* it must be for the full period of 
weeks mentioned, that is, the full number of weeks 
designated must intervene between the first publica- 
tion and the date or event in respect of which the 
notice is given,®* as where, in case of process, the 


publication is required to acquire jurisdiction of a 


nonresident. ®® 


other words, three weekly publica- 
tions, and the last publication need 
not necessarily be twenty-one days 
from the date of the first. Alexander 
v. Alexander, 41 N.W. 1066, 26 Neb. 68. 
(2) An order to give notice by puD- 
lishing three weeks successively in a 
newspaper is complied with by pub- 
lishing in such paper three successive 
weeks, although there be not an in- 
terval of a week between the first 
and second, or the second and third, 


publications. Bachelor v. Bachelor, 1 
Mass. 256. 
59. Elfert v. Elfert, 294 P. 921, 132 


Kan. 218; City of Brunswick ex rel. 
Barkwell v. Benecke, 233 S.W. 169, 
289 Mo. 307; Armstrong v. Bates, 143 
N.W. 477, 94 Neb. 462; Burr v. Finch, 
136 N.W. 72, 91 Neb. 417. 


[a] Reason for rule.—‘The notice, 
as such, when published in a weekly, 
does not cease to impart notice the 
day after the paper leaves the press, 
but continues . . to be pub- 
lished until the issuance of the next 
current number of the paper, or for 
seven days.” State v. Brown, 109 
S.W. 99, 130 Mo.App. 214, 219 [quot 
City of Brunswick ex rel. Barkwell 


v. Benecke, 233 S.W. 169, 289 Mo. 
307], 
[b] Ilustrations.—(1) Publica- 


tion of notice on the 14th, 21st, and 
28th of August is a sufficient compli- 
ance with a statute requiring publi- 
cation for “three consecutive weeks.” 
Elfert v. Elfert, 294 P. 921, 132 Kan. 
218. (2) A notice inserted in a week- 
ly newspaper for four consecutive 
weeks, beginning February 8 and end- 
ing March 1, is a sufficient publication 
within a statute providing that the 
publication must be made for four 
consecutive weeks in some newspa- 
per. Armstrong v. Bates, 143 N.W. 
477, 94 Neb. 462. 


{e] Publication for two consecu- 
tive weeks is complied with by publi- 
cation in two issues of a weekly pa- 
per. City of Brunswick ex rel. Bark- 
233 S.W. 169, 289 
Mo. 307. 


60. State ex rel. Brince v. Frank- 
lin, 283 S.W. 712, 220 Mo.App. 232. 


61. See Process § 207. 
62. See cases infra 64. 


63. Bryant v. Lang, 247 S.W. 756, 
197 Ky. 480; Bouchier v. Hammer, 
123 N.W. 1382, 140 Wis. 648. 


[a] Where publication of notice is 
not limited to “once a week,” and the 
paper in which the publication is 
made has more than one issue each 
week, publication in all the regular 
issues of the paper, whether daily, 
semiweekly, or weekly is necessary 
to the complete publication of the no- 
tice in each of the weeks, Bryant v. 


427; 


Thus it has been held that the full 
period of weeks must intervene between the first 
publication and the date or event in respect of 
which the notice is given, where the requirement 
is that the publication shall be once or more times 
a week for a designated number of weeks,®* it being 


Lang, 247 S.W. 756, 197 Ky. 480. 


64. Walker v. Stuart, 261 F. 427; 
Jackson v. Guss, 120 P. 358, 354, 86 
Kan. 280; Donald v. Commercial Bank 
of Magee, 97 So. 12, 132 Miss. 578; 
McSwain v. Young, 72 So. 129, 111 
Miss. 686; State v. Hanson, 115 N.W. 
294, 117 N.W. 412, 80 Neb. 724, 737. 
And see cases infra notes 65-70. 


65. Myakka Co. v. Edwards, 67 So. 
gts 68 Fla. 372, 882, Ann.Cas.1917B 


_(a] Thus the orders for publica- 
tion required by statute to be pub- 
lished once a ‘‘week” for four consec- 
utive weeks if defendant be stated to 
be a resident of the 'United States are 
required to be published once a week 
for four weeks of seven days each, 
or at least twenty-eight days from the 
date of the first publication to the 
day fixed in the order for defendant 
to appear. Myakka Co. v. Edwards, 
67 So. 217, 222, 68 Fla. 382, Ann.Cas. 
1917B 201. 


Publication of process in generdl 
see Process § 207, 


66. U.S._-Early v. Homans, 16 
How. 610, 617, 14 L.Ed. 1079. 
Fla.—Myakka Co. v. Edwards, 67 


So. 217, 68 Fla. 372, 382, Ann.Cas. 
1917B 201. 


Ind.—Loughridge v. Huntington, 56 
Ind. 253. 


Ky.—Bryant v. Lang, 247 S.W. 756, 
197 Ky. 480. 


Md.—Byrd v. Day, 114 A. 486, 138 
Md. 442. 


Mich.—Casey v. Goetzen, 214 N.W. 
948, 240 Mich. 41, 


Mo.—Norton v. Reed, 161 S.W. 842, 
253 Mo. 236; State v. Johnson Coun- 
ty Court, 122 S.W. 316, 138 Mo.App. 
State v. Tucker, 32 Mo.App. 620. 


N.J.——Messineo v. Fake, 96 A. 1007, 
88 N.J.Law 672, 674. ' 


N.Y.—Smith vy. Butler, 213 N.Y.S. 
690, 215 App.Div. 361; City of Albany 
v. Goodman, 197 N.Y.S. 739, 203 App. 
Div. 530; Valentine v. McCue, 26 Hun 
456; Commercial Union of America v. 
S. R. Smith, Ine., 188 N.Y.S. 390; Ful- 
ton County Pub. Co. v. Johnstown, 157 
N.Y.S. 1058. 


N.D.—Dever v. Cornwell, 86 N.W. 
227, 10 N.D. 123; Finlayson v. Peter- 
soup 67 N.W. 953, 5 N.D. 587, 338 L.R.A. 
532. 


Ohio.—State v. Board of Com’rs of 
Butler County, 18 Ohio App, 462. 


Okl.—Sarkeys v. Lee, 300 P. 383, 149 
Okl. 287; Sitton v. Hernstadt, 233 P. 
676, 106 Okl. 140; Smith v. Bostaph, 
229 P. 1089, 108 Okl. 258; Buhler v. 
Hysell, 132 P. 140, 37 Okl. 392; Cad- 
man v. Smith, 85 P. 346, 15 Okl, 633. 
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held that the word “for,” as so used in connection 
with the word “weeks,” signifies “throughout” or 
“during the continuance of” the period;®’ and also 
that in this connection there is no difference between 
“for—full consecutive weeks” and “for—consecutive 
Publication must also be for the full 
period where it is required to be “for at least” a 
designated number of weeks,°® or where a certain 
number of weeks’ notice is required.”° 


weeks.’’°8 


Exclusion of first or last day.7* 
with the general rules,’? in computing such time, the 
usual rule is to exclude the day of the first. publica- 
tion and include the day of the act or event," or, 


[§ 26] A. Length—1. In General. While, as ap- 
pears from the definition of the term “day” else- 
where given,’® there are distinctions, according to 
the sense in which the term may be used, between 
natural, artificial, civil, solar, and astronomical 


Philippine.—Matter of Ceballos, 13. 


Philippine 315. 


Tex.—Jeter v. Jeter, (Civ.App.) 281 
S.W. 598; Odom’s Unknown Heirs v. 
Crews, (Civ.App.) 163 S.W. 366. 


Wash.—Carpenter Vv. Okanogan 
County, 299 P. 400, 163 Wash. 18; In 
re Hoscheid, 139 BP. 61, 78 Wash. 309. 


Wis.—Bouchier v. Hammer, 123 N. 
W. 132, 140 Wis. 648. 


[a] Illustrations.—(1) Under a 
statute providing for publication of 
eitation not less than once in each 
of four successive weeks, a citation 
must be published for four full 
weeks, and a citation cannot be made 
returnable less than twenty-eight 
days after the first day of publica- 
tion, where the law provides that the 
first day of publication be excluded. 
In re Wright’s Will, 171 N.Y.S. 1238, 
124, 183 App.Div. 266 [aff 120 N.E. 
725, 224 N.Y. 293] (commenting on 
contrary decision In re Reed, 156 N. 
Y.S. 944, 947, 171 App.Div. 21 [rev on 
Other grounds 113 N.E. 254, 218 N.Y. 
711], as not being a decisive author- 
ity on the question). (2) Under a 
statute requiring notices of a tax 
sale to be published “at least once 
in each week for six weeks” in two 
newspapers, together with a notice 
that “on a day at the expiration of 
said six weeks specified in such no- 
tice’’ real estate will be sold at public 
auction, six insertions in newspapers 
seven days apart and holding of sale 
thereafter on the thirty-seventh, thir- 
ty-eighth and thirty-ninth days, re- 
spectively, after the first insertion, 
is not sufficient compliance with the 
statute, as against contention that 
words ‘in each week for 6 weeks” 
mean that forty-two days must elapse 
between the first publication and sale. 
Bamonte v. Ocean Beach-Fire Island 
Co., 225 N.Y.S. 19, 222 App.Div. 676 
[rev 223 N.Y.S. 137, 130 Misc. 275, 
aff 162 N.H. 558, 248 N.Y. 642, and 
rearg den 164 N.E. 586, 249 N.Y. 568]. 


[b] Calendar weeks.—(1) “Two 
consecutive weeks,’ as used in a stat- 
ute requiring a highway commission- 
er before letting a contract to adver- 
tise for two consecutive weeks, has 
been held to mean two full calendar 
weeks. State v. McMaster, 10 Ohio 
App. 361. (2) Advertisement of high- 
way contracts in general see High- 
ways § 347 text and note 80. 


TIME 


In accordance 


is given.*7 


VII. DAYS7* 


[ec] In Alabama under Code (1907) 
§ 5184, a period of six days must in- 
tervene for each week designated. 
Lower v. State, 57 So. 500, 3 Ala. 
App. 122 [cit Cyc]. 


Contrary authorities see supra § 24 
text and notes 53, 54. 


As to publication of: 


Notice of sale see Judicial Sales § 29 
text and note 50 


Process see Process § 207. 


67. Myakka Co. vy. Edwards, 67 So. 
217, 68 Fla. 372, 382, Ann.Cas.1917B 
201; Dever v. Cornwell, 86 N.W. 227, 
10 N.D. 128, 130. And see cases su- 
pra note 66. See generally ‘‘For’ 26 
C.J. p 791 text and notes 57-60. 


[a] “For three consecutive weeks,” 
for example, “means during or 
throughout a period of 21 days, or 
a period of three full weeks of 7 days 
each.” Dever vy. Cornwell, 86 N.W. 
227, 10 N.D. 128, 130; Finlayson v. 
Peterson, 67 N.W. 953, 5 N.D. 587, 33 
L.R.A. 532. 


68. State v. Johnson County Court, 
122 S.W. 316, 188 Mo.App. 427. 


69. U.S.—Early v. Homans, 
How. 610, 617, 14 L.Ed. 1079. 


Ky.— Bryant v. Lang, 247 S.W. 756, 
197 Ky. 480; Hatfield v. Covington, 
197 S.W. 535, 177 Ky. 124; Central 
Construction Co. v. Lexington, 172 S. 
W. 648, 162 Ky. 286. 


Mo.—Williams vy, Ettenson, 170 S. 
W. 370, 178 Mo.App. 178. 


N.J.—Parsons v. Lanning, 27 N.J. 
Eq. 70. 


‘Wash.—Wyant y. Independent As- 
phalt Paving Co., 203 P. 961, 118 
Wash. 345; Ball v. Clothier, 75 P. 
1099, 34 Wash, 299. 


[a] Publication of notice.—Publi- 
cation of a notice first in a newspaper 
dated Oct. 23, 1923, and thereafter in 
each issue of that paper to and in- 
cluding November 6, is a sufficient 
compliance with a statute requiring 
notice to be published for at least 
two weeks. Harris v. City of Mor- 
ganfield, 257 S.W. 1032, 201 Ky. 588. 


[Tb] One week.—The requirement 
of the publication of an advertisement 
in a daily paper for not less than one 
week requires publication for seven 
consecutive full days. Williams v. 


16 
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as held in some jurisdictions, to include either of 
such days and exclude the other.7* Where the stat- 
ute provides “the time within which any act is to 
be done as provided in any statute when expressed 
in days shall be computed by excluding the first day 
and including the last” it has been held clearly to 
imply that, in computing a limitation expressed in 
weeks, the first day shall be ineluded.’° 
the other hand it has been held that the require- 
ment of an advertisement or notice for at least a 
designated number of weeks means “clear weeks, 
excluding both the date of the first publication and 
the day of‘the act or event as to which the notice 


But on 
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days,8° it may be stated generally that, in the com- 
putation of a period of time measured in days and 
in the construction of the word “day” as used in 
a contract, judicial proceeding, or statute, the law, 
as a general rule, adopts as the unit of measure- 


Ettenson, 170 S.W. 370, 178 Mo.App. 


178; Michel v. Taylor, 127 S.W. 949, 
143 Mo.App. 683. 
[c] Advertisement held insnuffi- 


cient.—A statute providing that the 
notice inviting bids shall be publish- 
ed for at least two consecutive weeks 
previous to the date of letting in one 
or more daily or weekly papers was 
not complied with by publications on 
January 25 and February 1 when the 
bids were to be, and were, considered, 
and the contract actually awarded on 
February 7, as two weeks did not 
elapse between the date of the first 
publication and the date of letting the 
contract. Wyant v. Independent As- 
phait Paving Co., 203 P. 961, 118 
Wash. 345. 


70. State v. Hanson, 115 N.W. 294, 
117 N.W. 412, 80 Neb. 724, 737; Quinn 
v. McDole, 67 A. 327, 28 R.I. 327. 

71. See generally infra §§ 29-37. 

72. See infra §§ 29-37. 

73. In re Los Angeles Trust Co., 


112 P. 56, 158 Cal. 603; Standefer v. 
peeemen, 132 S.W. 752, 151 Mo.App. 


74. Winter v. O’Neill, 142 A. 263, 
155 Md. 624. 


75. Siebert v. Jacob Dadenhoefer 
Co., 188 N.W. 610, 178 Wis. 191. 


76. Owens v. Graetzel, 126 A. 224, 
146 Md. 361, 389 A.L.R. 943. 

“Clear days” see infra § 31. 

77. Early v. Homans, 16 How. (U. 
S.) 610, 14 L.Ed. 1079; Owens v. 
Graetzel, 126 A. 224, 146 Md. 361, 39 
A.L.R. 943. 

78. Cross references: 
“Astronomical day” 5 C.J. p 1415. 
“Calendar day’ 9 C.J. p 1118. 
“Civil? or. “solar” day “11> CoJsepriose 
“Clear days” 11 C.J. p 836. 

“Common day” 12 C.J. p 156. 
“Daytime” 17 C.J. p 1134. 


“Entire day” 20 C.J. yp 1270 text and 
note 43. 


“Night” or “nighttime” 46 C.J. p 478. 
“Working-day” [40 Cyc 2859]. 

790. See: LCs pit131, 

80. See “Day” 17 C.J. pp 1131-1133, 
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ment the calendar®! or natural’? day, that is, the 
period of twenty-four hours extending from mid- 
night to midnight,®* and not a judicial day.8+ But 
it is also frequently used to designate the time from 
sunrise to sunset,®® and, according to the context, 


TIME 


may designate longer or shorter periods of the nat- 


81. Queen City Inv. Co. v. Kreider, 
(Mo.) 31 S.W.(2d) 1002; Collins v. 
Carlin, 106 N.Y.S. 235, 121 App.Div. 
524; Hoffman v. Lincoln County, 118 
N.W. 850, 137 Wis. 358. 


[a] Contract by day ordinarily 
means the calendar day, or hours of 
a calendar day ordinarily used. Col- 
lins v. Carlin, 106 N.Y.S. 235, 121 App. 
Div. 524. 


“Calendar day” 9 C.J. p 1118. 
82. Friar v. Ray, 5 Mo. 510, 512. 
“Natural day” see 17 C.J. p 1133. 


83. Ala.—McKinnon v. City of 
‘Birmingham, 71 So. 463, 196 Ala. 56; 
Robertson v. State, 43 Ala. 325. 


Conn.—-Miner v. Goodyear India 
Rubber Glove Mfg. Co., 26 A. 643, 62 
Conn. 410. 


Ga.—Rose v. State, 33 S.E. 439, 107 
Ga. 697; Henderson vy. Reynolds, 10 
S.E. 734, 84 Ga. 159, 7 L.R.A. 327; 
Peebles v. Charleston & W. C. Ry. Co., 
66 S.E. 953, 7 Ga.App. 279. 


Tll.— Peo. v. Keating, 93 N.BE. 95, 96, 
247 Ill. 76; Zimmerman v. Cowan, 107 
Tll. 6381, 47 Am.R. 476; Cummins v. 
‘Holmes, 11 Ill.App. 158, 161. 


Ind.—Towell v. Hollweg, 81 Ind. 
154, 158; Benson v. Adams, 69 Ind. 
353, 35 Am.R. 220; Cheek v. Preston, 
72 N.E. 1048, 1049, 34 Ind.App. 343; 
Sy Sia v. Goodwine, (App.) 68 N.E. 


Ky.—Fireman’s Ins. Co. of Newark 
v. McGill, 176 S.W. 27, 164 Ky. 621; 
‘Com. v. Murphy, 23 S.W. 655, 95 Ky. 
38, 05 Ky. 41k, 


La.—Keplinger v. Barrow, 61. So. 
217, 182 La. 244; State v. Michel, 27 
So. 565, 52 La.Ann. 936, 78 Am.S.R. 
364, 49 L.R.A. 218. 


Minn.—State v. McIntosh, 122 N.W. 
462, 109 Minn. 18; State v. Brown, 22 
Minn. 482, 483. 


Miss.—Pannell vy. Glidewell, 111 So. 
571, 146 Miss. 565; O’Quinn v. State, 
95 So. 518, 131 Miss. 511; Carter v. 
Henry, 39 So. 690, 87 Miss. 411, 6 
Ann.Cas. 715. 


Mo.—Friar v. Ray, 5 Mo. 510, 512; 
State v. Meagher, 101 S.W. 634, 635, 
124 Mo.App. 333. 


N.H.—Opinion on Soldiers’ Voting 
Bill, 53 N.H. 607, 610; Opinion of 
Justices, 45 N.H. 607, 610; Shaw v. 
Dodge, 5 N.H. 462, 465. 


N.Y.—Pulling v. People, 8 Barb. 
384; Wiles v. New York Cent. & H. 
R. R. Co., 4 Thomps.&C. 264, 2:66; 
Campbell v. International Life Ins. 
Soc. of London, 17 N.Y.Super. 298, 
310; People v. Town Board of West 
N.Y.S. 234, 235, 27 Misc. 
470; Schwab v. Mayforth, 1 N.Y.City 
Site eeretie 

N.C.—Keeter v. Wilmington & W. 
R. Co., 86 N.C. 346, 347. 


N.D.—State v. Richardson, 109 N. 


“W. 1026, 1029, 16 N.D. 1. 


Ohio.—Schuck v. State, 34 N.E. 663, 
50 Ohio St. 493. 


Pa.—Kane v. Com., 
Am.R. 787. 


Porto Rico.—Peo. 


89 Pa. 522, 33 


vy. Terrasa, 28 


_Porto Rico 10. 


S.C.—Corwin v. Comptroller Gener- 


al, 6 S.C. 390, 396. 


Tex.—Dallas County v. Reynolds, 
(Civ.App.) 199 S.W. 702, 703 [cit 
Cyc]; Muckenfuss y. State, 116 S.W. 
51, 55° Tex.Cr. 229,-131 Am.S.R.- 813; 
20 L.R.A.N.S. 783, 16 Ann.Cas. 768; 
Janks v. State, 15 S.W. 815, 816, 29 
Tex.App. 233; Haines v. State, 7 Tex. 
App. 30, 33. 


Ont.—Been y. Lea, 29 Ont.L. 255, 14 
Dom.L.R. 236. 


[a] “A day is the shortest period 
of a year ordinarily recognized at 
common law.” Attorney General v. 


| Borough of Anglesea, 33 A. 971, 58 N. 


J.Law 372. 
“Day” in general see 17 C.J. p 1131. 
Duration of Sunday see Sunday § 4. 


84 Keplinger v. Barrow, 61 So. 
217, 182 La. 244; State v. Baudoin, 40 
So. 239, 115 La. 887; Queen City Inv. 
Shan v. Kreider, (Mo.) 31 S.W.(2d) 


“Judicial day” see 17 C.J. p 1133 
text and note 42. 


85. People v. Keating, 93 N.E. 95, 
oR Sante 76; State v. Padgett, 18 


[a] Thus an act prohibiting the 
sale of seed cotton “between the hours 
of sundown and sunrise of any day” 
means the time between sunset of one 
day and sunrise of the next succeed- 
ing day, and not a day beginning and 
ending at 12 o’clock night, although 
such is the legal significance of the 
term “day.” State vy. Padgett, 18 S. 
C. 317, 321. Prohibition of such a sale 
in general see Agriculture § 28. 


As “artificial day” see 17 C.J. p 1133 
text and notes 40, 41. 


86. Cal.—Robinson v. Dunn, 19 P. 
878, 77 Cal. 473, 11 Am.S.R. 297. 


Ill.— People v. Keating, 93 N.E. 95, 
247 TING. 


Iowa.—White v. Dallas County, 54 
N.W. 368, 369, 87 Iowa 563. 


La.—Wittenberg v. Trautman, 3 La. 
App. 787. 


Palas Teme v. Cammell, 33 T.L.R. 
36. 


[a] BEight-hour day.—(1) A stat- 
ute providing that eight hours of la- 
bor between the rising and setting of 
the sun shall constitute a legal day’s 
work, when there is no special con- 
tract or agreement to the contrary, 
under which statute the word “day,” 
in contracts of employment to which 
the statute applies, would mean eight 
hours. People v. Keating, 93 N.E. 
95, 247 Ill. 76. (2) Statutory regula- 
tion of hours of service see Master 
and Servant §§ 36-51. 


[b] As meaning working day.— 
(1) Abbott v. Cammell, 33 T.L.R. 36. 
(2) ‘“Working-day” see [40 Cyc 2859]. 

87. Ill.—People v. Keating, 93 N. 
E. 95, 247 Ill. 76. 


Mo.—Malin v. Netherlands Ins. Co., 
219 S.W. 1438, 203 Mo.App. 153. 


Neb.—Fuller v. Schroeder, 31 N.W. 
109, 20 Neb. 631. 


N.Y.—P. Franz & Co, v. Larney, 
176 N.Y.S. 26. 


Or.—McClusky v. Klosterman, 25 P. 
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ural day, as used for particular purposes in a stat- 
ute,®® or contract ;°7 or may mean twenty-four hours 
after a given event.®§ 


“Entire day,”®® as so used, means an undivided 


366, 20 Or. 108, 10 L.R.A. 785. 


Wis.—Fay & Egan Co. v. Brown, 71 
N.W. 895, 897, 96 Wis. 4384. 


[a]. Other termination not agreed 
on.—Provisions in a policy that the 
term shall begin and end at noon on 
the dates specified does not indicate 
an agreement by the parties that the 
five days’ protection after cancella- 
tion shall terminate at noon instead 
of at midnight as under the general 
rule for computation of time. Malin 
v. Netherlands Ins. Co., 219 S.W. 143, 
203 Mo.App. 158. 


[b] Ten hours.—The term “day,” . 


in a contract of employment, means 
ten hours’ work, where it was the uni- 
versal usage in the business in which 
the employee was employed to call 
ten hours’ labor a day’s work. Hin- 
ton v. Locke, 5 Hill (N.Y.) 487, 439. 


[ec] “Working day.”—(1) “Day” 
has been held to mean “working day,” 
as used in a contract providing for a 
payment of so much a day (McClusky 
v. Klosterman, 25 P. 366, 370, 20 Or. 
108, 10 L.R.A. 785), (2) or in a con- 
tract to construct a factory capable 
of manufacturing a certain number 
of cans per day (Fay & Egan Co. v. 
Brown, 71 N.W. 895, 897, 96 Wis. 434). 
(3) Where no time is mentioned in an 
agreement for labor or performance 
of services “by the day,” the parties 
must be presumed to have contracted 
with reference to an eight-hour work- 
ing day, and it is incumbent upon a 
party so alleging to show conclusive- 
ly that the contract was for a twen- 
ty-four-hour day. P. Franz & Co. v. 
Larney, 176 N.Y.S. 26. (4) Work and 
labor in general see Work and Labor 
[40 Cye 2804]. (5) ‘“Working-day” 
see [40 Cyc 2859]. 


[d] Portions of two days included. 
—(1) As used in a contract for the 
sale of a reaping machine, authoriz- 
ing a test by using it for one day, 
it is to be understood with reference 
to the usage of farmers in working 
with such machines and is not to be 
limited to one calendar day, but may 
include a portion of two such days. 
Fuller v. Schroeder, 31 N.W. 109, 117, 
20 Neb. 631. (2) Fractions of day in 
general see infra §§ 27, 28. 


88. Casner v. Hoskins, 128 P. 841, 
130 P. 55, 64 Or. 254; Cornfoot ‘Vv. 
Royal Exch. Assur. Corp., [1904] 1 
K.B. 40, 9 Aspin. 418. 


{aj Thus (1) where a verdict was 
returned on May 31, but judgment was 
not rendered until the following day, 
the judgment was not invalid under 
a _ statute providing that judgment, 
when upon a question of fact, shall 
be entered the day given, the statute 
merely being designed to create a lien 
as soon as possible, and the expres- 
sion “day” evidently meaning within 
twenty-four hours after verdict. Cas- 
ner vy. Hoskins, 128 P. 841, 850, 130 P. 
55, 64 Or. 254. (2) Time of entry of 
judgment in general see Judgments §§ 
191-208. 


[b] Thirty days construed as 
meaning thirty consecutive periods of 
twenty-four hours. Cornfoot v. Royal 
Exch. Assur. Corp., [1904] 1 K.B. 40, 
44, 


89. See generally 20 C.J. p 1270 
text and note 43. 
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day,®® and not parts of two days.®1 


“Days” and “running days” mean the same thing, 
namely, consecutive days, unless there is some par- 


ticular custom to the contrary.°? 


[§ 27] 2. Fractions of Day®?—a. General Rule. 


90. Robertson v. State, 43 Ala. 325; 
pe En v. State, 95 So. 513, 131 Miss. 


[a] Service of indictment.—(1) A 
statutory requirement that a prisoner 
in confinement under an indictment 
for a capital offense must have a copy 
of the indictment served on him one 
entire day before his trial means an 
undivided day. Robertson y. State, 43 
Ala. 825. (2) It is error to proceed 
to trial, where the copies are furnish- 
ed at 9:30 A. M. one day, and the trial 
proceeds at 9:30 A. M. the next day, 
because the statute means that the 
day commences at 12 o’clock midnight 
and ends at 12 o’clock the next night. 
O’Quinn v. State, 95 So. 513, 131 Miss. 
511. (3) Time of service of indict- 
oe in general see Criminal Law § 


91. Robertson vy. State, 43 Ala, 325, 


Fractions of day in general see in- 
fra §§ 27, 28 


92. Gibbon vy. Michael’s Bay Lum- 
ber Co., 7 Ont. 746, 750. 


“Running days” generally see Ship- 
ping § 1031. 


93. “Fraction” see 26 C.J. p 1003. 


94. Cal.—Cosgriff v. San Francisco 
piection Com’rs, 91. P. 98, 151 Cal. 


Del.—Ferris v. Chic-Mint Gum Co., 
125 A. 348, 14 Del.Ch. 270. 


Fla.—Maxwell v. Jacksonville Loan 
a cobrowement Co., 34 So. 255, 45 Fla. 


Ga.—Cole v. Illinois Sewing Mach. 
Co., 66 S.E. 979, 7 Ga.App. 338; Pee- 
bles v.' Charleston & W. C. Ry. Co., 
66 S.E. 953, 7 Ga.App. 279. 


Ill.—People v. Moses, 123 N.E. 634, 
288 Ill. 281 [aff 212 Ill.App. 641]. 


Mass.—Stevenson y. Donnelly, 108 
N.E. 926, 221 Mass. 161, Ann.Cas. 
1917E 932, 


Mich.—Griffin vy. Forrest, 13 N.W. 
6038, 49 Mich. 309. 


Mo.—Williams v. Williams, 30 S.W. 
(2d) 69, 325 Mo. 963. 


Mont.—Kelly v. Independent Pub. 
Co., 122 P. 735, 45 Mont. 127, 38 L.R.A. 
N.S. 1160, Ann.Cas.1913D 1063. 


Okl.—Franklin v. State, 131 P. 183, 
9 Okl.Cr. 178. 


Pa.—Edmundson y, Wragg, 104 Pa. 
500, 49 Am.R. 590. 


And see cases infra note 97. 


[a] “Day” (1) when considered in 
computing time, “is an indivisible 
point of time; it has neither length 
nor breadth, but simply _ position, 
without magnitude.” Williams v. 
Williams, 30 S.W.(2d) 69, 71, 325 Mo. 
963; Edmundson v. Wrage, 104 Pa. 
500, 502, 49 Am.R. 590. (2) It “refers 
to a day as a unit of time, and not 
as an aggregation of a certain num- 
ber of hours, minutes, or seconds. In 
this sense, and for the purpose thus 
used, a day is not capable of subdi- 
vision into hours, minutes, or seconds, 
but is to be taken as a whole. In 
such computations the hours are not 
counted to ascertain whether a period 
of twenty-four hours, or a given num- 
ber of such periods, have elapsed be- 


TIME 
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As a general rule, in the computation of time, a 


day is to be considered as an indivisible unit or period 
of time,°t which has its beginning coincident with 
the first moment of the day,®® and the law will not, 


unless there is a suffitient reason therefor,°*® recog- 


tween the act to be done and the day 
from which the time is to begin run- 
ning. The fractions of the day are no 
more taken into consideration than 
are the fractions of the seconds. The 
consequence is that every day, and 
every part of that day is, by this rule, 
one day before every part of the suc- 
ceeding day. The last moment of al 
day is, in contemplation of law in 
such cases, one day. before the first 
moment of the next day, although the 
elapsed time is infinitesimal. The 
rule is strictly one of convenience. 
Any other method of computation 
would require an accurate account to 
be kept of the exact hour, minute, 
and second of the occurrence of the 
act to be timed, would produce end- 
less confusion and strife, and would 
prove impolitic, if not wholly imprac- 
ticable.” Cosgriff v. San _ Francisco 
qigction Com’rs, 91 P. 98, 151 Cal. 407, 
409. 


[b] “Punctum temporis.”—‘A day, 
in legal consideration, is punctum 
temporis.” Brainard vy. Bushnell, 11 
Conn. 16, 24; Franklin vy. State, 131 
P. 183, 184, 9 Okl.Cr. 178. 


95. Miniard v. Lewis, 266 S.W. 
1055, 206 Ky. 125; Erwin v. Benton, 
87 S.W. 291, 120 Ky. 536, 9 Ann.Cas. 
264; Loughran v. Jersey City, 92 A. 
55, 86 N.J.Law 442. 


[a] Thus, where the resignation 
of an Officer was to take effect May 
4, it became effective at midnight on 
May 3. Loughran v. Jersey City, 92 
A. 55, 86 N.J,Law 442. 


96. See infra § 28. 


97. U.S.—Louisville v. Portsmouth 
Sav. Bank, 104 U.S. 469, 26 L.Ed. 775; 
McGill v. U. S. Bank, 12 Wheat. 511, 
6 L.Ed. 711; Renner v. Bank of Co- 
lumbia, 9 Wheat. 581, 585, 6 L.Ed. 
166; Empire Lighting Fixture Co. v. 
Practical Lighting Fixture Co., 20 F. 
(2d) 295; In re Gubelman, 10 F.(2d) 
926 [cert gr Borland v. Latzko, 46 S. 
Ct. 484, 271 U.S. 654, 70 L.Ed. 1134, 
mod 48°S.Ct. 60, 275 U.S. 254, 72 LL. 
Ed. 267]; Sandy MacGregor Co. v. 
Vaco Grip Co., 2 F.(2d) 655, 40 A.L.R. 
424 [aff 292 F. 249]; The Skomvaer, 
297 E. 746 [mod 286 F, 711]; Green- 
brier Distilling Co. v. U. S., 288 F. 
893; In re Ledbetter, 267 F. 893; U.S. 
v. Edwin S. Hartwell Lumber Co., 142 
FF. 432, 73 C.C.A. 548 [cert den 26 S., 
Ct. 760, 201 U.S. 644, 50 L.Ed. 903, 
and aff 128 F. 306]; U. S. v. Hurl- 
burt, 11 Cust.A. 24, 26 [cit Cyc]. 


Ala,—Lang y. Phillips, 27 Ala. 311; 
Farmers’ Union Warehouse Co. v, 
Barnett Bros., 116 So. 810, 22 Ala. 
App. 524 [cert den 118 So. 286, 218 
Ala. 165]. 


Ark.—Harris v. State, 276 S.W. 361, 
169 Ark. 627, 


Cal.— Municipal Improvement Co. v. 
Thompson, 258 P. 955, 201 Cal. 629; 
Cosgriff v. San Francisco Blection 
Com’rs, 91 P. 98, 151 Cal. 407;. Sco- 
ville v. Anderson, 63 P. 10138, 131 Cal. 
590; Derby v. Modesto, 38 P. 900, 104 
Cal. 515; Iron Mountain Co. v. Haight, 
wore 540; Price v. Whitman, 8 Cal. 


Colo.—City of Denver v. Pearce, 22 
P. 774, 18 Colo. 383, 6 L.R.A. 541; 
Smith y. Jefferson County, 13 P. 917, 
10 :Colo. .17. 


nize or take cognizance of fractions of a day;°* 


Conn.—Ladany v. Assad, 99 A. 762, 
91 Conn. 316; Miner v. Goodyear In- 
dia Rubber Glove Mfg. Co., 26 A. 643, 
62 Conn. 410; Sands v. Lyon, 18 Conn. 
18; Brainard v. Bushnell, 11 Conn. 
Ge 


Del.—In re Lawson, 106 A. 288, 30 
Del. 338; Alrichs vy. Thompson, 5 Del. 
432; Ferris vy. Chic-Mint Gum Co., 125 
A, 343, 14 Del.Ch. 270. 


Fla.—Crawford v. Feder, 8 So. 642, 
27 Fla. 523. 


Ga.—South Georgia Trust Co. v. 
Neal, 161 S.E. 815; Cole v. Illinois 
Sewing Mach. Co., 66 S.E. 979, 7 Ga. 
App. 338; Peebles v. Charleston & 
ave Cc. Ry. Co., 66 S.H. 953, 7 Ga.App. 


Ill.—Fiedler v. Eckfeldt, 166 N.E. 
504, 335 Ill. 11; Levy v. Chicago Nat. 
Bank, 42 N.E. 129, 158 Ill. 88, 30 L.R. 
A. 380; Grosvenor v. Magill, 37 Ill. 
239; ymca vy. Holmes, 11 Ill.App. 
158, 161. 


Ind.—Towell vy. Hollweg, 81 Ind. 
154; Brown v. Buzan, 24 Ind. 194. 


Iowa.—Welch vy. Welch, 288 N.W. 
81. ; 


Ky.—Monroe’s Guardian ad Litem 
v. Monroe, 285 S.W. 250, 215 Ky. 440; 
Greene v. E. H. Taylor, Jr., & Sons, 
212 S.W. 925, 184 Ky. 739; Stuart v. 
Petree, 128 S.W. 592, 1388 Ky. 514; Er- 
win vy. Benton, 87 S.W. 291, 120 Ky. 
536, 9 Ann.Cas. 264; Revill v. Claxon, 
12 Bush 558. 


Me.—Fenlason vy. Shedd, 84 A. 409, 
109 Me. 326; Westbrook Mfg. Co. v. 
Grant, 60 Me. 88, 11 Am.R. 181. 


Mass.—Clark v. Flagg, 11 Cush. 


539; Wiggin v. Peters, 1 Metc. 127; 
Portland Bank y. Maine Bank, 11 
Mass. 204. 5 


Mich.—Dykema v. Story & Clark 
Piano Co., 190 N.W. 638, 220 Mich. 
600, 27 A.L.R. 660. 


Minn.—State vy. McIntosh, 122 N.W. 
462, 109 Minn. 18. 


Miss.—Childs y. Board of Sup’rs of 
Webster County, 128 So. 338, 157 Miss. 
495; Provident Life & Accident Ins, 
Co. v. Jemison, 120 So. 180, 153 Miss. 
53 [suggestion of error overr 120 So. 
836, 153 Miss. 60]. 


Mo.—Williams y. Williams, 30 S.W. 
(2d) 69, 325 Mo. 963; Kimm vy. Osgood, 
19 Mo. 60. 


Mont.—Harmon y. Comstock Horse 
& Cattle Co., 23 P. 470, 9 Mont. 243. 


N.J.—Loughran y. Jersey City, 92 
A. 55, 86 N.J.Law 442; Thorne vy. 
Mosher, 20 N.J.Eq. 257. 


N.Y.—Marvin v. Marvin, 75 N.Y. 
240; Blydenburgh v. Cotheal, 4 N.Y. 
418, 5 How.Pr. 200, 3 Code Rep. 216; 
Middlebrook y. Travis, 22 N.Y.S. 672, 
68 Hun 155; Forty-Fifth St. Realty 
Co. v. 17-19 West 45th St. Corpora- 
tion, 254 N.Y.S. 284, 142 Misc. 310; 
Prokop v. Bedford Waist & Dress Co., 
173 N.Y.S. 792, 105 Misc. 573 [aff 176 
N.Y.S. 376, 187 App.Div. 662]; Upland 
Realty Co. v. City of New York, 164 
N.Y.S. 44, 99 Misc. 264; Schieffelin 
v. Komfort, 149 N.Y.S. 254, 86 Misc. 
678 [aff 149 N.Y.S. 65, 163 App.Div. 
741 (aff 106 N.H. 675, 212 N.Y. 520, 
L.R.A.1915D 485)]; Haden yv. Bud- 
densick, 49 How.Pr. 241; Phelan v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 27] 


and in some jurisdictions there are statutory pro- 
Under this rule any frac- 
tion of a day is deemed a day,®® and acts done or 
events occurring during the day are not referable 


visions to this effect.98 


to any particular portion of the 


TIME 


day more than 


to any other portion thereof,! but are presumed to 


have been done or occurred at the same time,” ex- 
cept where they are required to be done in a cer- 
tain order, in which case it is presumed that the 
prescribed order has been followed.® 


Douglass, 11 How.Pr. 193; Jones v. 
Porter, 6 How.Pr. 286; Clute v. Clute, 
4 Den. 241; Havens vy. Dibble, 18 
Wend. 655; Rogers v. Beach, 18 Wend. 
533; Small v. McChesney, 3 Cow. 19. 


N.C.—Metts v. Bright, 20 N.C. 311, 
32 Am.D. 683.. 


Ohio.—Follett vy. Hall, 16 Ohio 111, 
47 Am.D. 365. 


Or.—State v. Kinney, 126 P. 999, 
,63800Or. 171. ; 


Pa.—Long’s Appeal, 23 Pa. 297; Neff 
v. Barr, 14 Serg.&R. 166; Moore v. 
Third Nat. Bank, 18 Pa.Dist. 273; 
Geisinger’s Est., 2 Pa.Dist. 735, 13 Pa. 
Co. 88; Cascade Tp. v. Lewis Tp., 11 
Pa.Co. 282. Hampton v. Hrenzeller, 
2 Browne 18; Slingluff v. Ambler, 2 
Wkily.N.C. 67. 


R.I.—Mathewson v. Ham, 42 A. 871, 
Ota Rel 208. 


S.C.—Carroll v. Cash Mills, 118 S.E. 
290, 300, 125 S.C. 332 [cit Cyc]; Wil- 
liamson y. Farrow, 17 S.C.L. 611, 21 
ene 492; Callahan vy. Hallowell, 2 

We Ea VS. 


Tenn,—Allen y. Effler, 235 S.W. 67, 
144 Tenn. 685; Rogers vy. Etter, 8 
Baxt. 13; Jones vy. Planters’ Bank, 5 
Humphr. 619, 42 Am.D. 471; Murfree 
v. Carmack, 4 Yerg. 270, 26 Am.D. 
232; Plowman v. Williams, 3 Tenn. 
Ch. 181. 


Tex.—Stephenson v. Nichols, 
(Commn.App.) 286 S.W. 197 [aff (Civ. 
App.) 272 S.W. 220]; Speer v. State, 
2 Tex.App. 246. 

Utah.—Tilton v. Sterling Coal, etc., 
Co., 77 P. 758, 28 Utah 173, 107 Am. 
S.R. 689. 


Vt.— Giddings v. Ira, 54 Vt. 346. 
Va.—Neale v. Utz, 75 Va. 480. 


Wash.—State v. Hurn, 172 P. 1147, 
102 Wash. 328, 1 A.L.R. 274. 


Wis.—Cady Land Co. v. Philadel- 
phia Fire & Marine Ins. Co., 218 N.W. 
814, 195 Wis. 509. 


Eng.—In re Railway Sleepers Sup- 
ply Co., 29 Ch.D. 204; Combe v. Pitt, 
3 Burr. 1423, 97 Reprint 907; Field v. 
Jones, 9 Hast 151, 103 Reprint 530; 
Weston v. Fidler, 67 J.P. 209. 


. Can.—Mitchell vy. Dobson, 3 Can. 
Ts. 186. 
Alta.—Clarke v. Moore, 1 Alta.L. 


49, 8 West.L.R. 405. 


Ont.—Beer v. Lea, 29 Ont.L. 255, 
14 Dom.L.R. 236; Buskey v. Canadi- 
an Pac. R. Co., 11 Ont.L. 1; Sweetland 
v. Neville, 21 Ont. 412; Brown v. 
Croucher, [1931] 4 Dom.L.R. 219. 


[a] “It is undoubtedly a very use- 
ful maxim (1) when properly applied, 
as in the service of legal precepts 
and notices generally, and in mer- 
cantile contracts, as it avoids the in- 
convenience of endeavoring to ascer- 
tain with precision at what hour of 
the day the precept or notice was 
served, or at what hour a note or bill 
of exchange, payable on time, was 
signed, etc.” Westbrook Mfg. Con ave 
Grant, 60 Me. 88, 94, 11 Am.R. 181. 
(2) “While in some instances the op- 


Evidence 


eration of the fiction may result in 
injustice, yet where the fiction is 
properly applicable its certainty is 
more desirable as a matter of public 
policy than the risk of the dangers 
which inhere in its rejection.” Fer- 
ris v. Chic-Mint Gum Co., 125 A. 343, 
345, 14 Del.Ch. 270. 


[b] “The rule is fully applicable 
whenever a period is fixed, measured 
by days, in or after a thing may or 
must be done.” In re Ledbetter, 267 
F. 8938, 895. 


[ec] Residence in a certain place 
from, the afternoon of April 2 of one 
year until the forenoon of April 2 of 
the following year is one whole 
year’s residence, Cascade Tp. v. Lew- 
re TP. 23 A. 1003, 148 Pa. 333, 11 Pa. 

oO. i. 


98. See statutory provisions; 
infra this note. 


[a], In Oklahoma fractions of a 
day under the express provision of 
Comp. L. (1909) § 2962 are disregard- 
ed in computations which include 
more than one day and involve no 
question of priority. Franklin ov. 
State, 131 P. 183, 9 Okl.Cr. 178. 


99. Municipal Improvement Co. v. 
Thompson, 258 P. 955, 201 Cal. 629. 


1. Fiedler v. Eckfeldt, 166 N.E. 
504, 335 Ill. 11; Levy v. Chicago Nat. 
Bank, 42 N.E. 129, 158 Ill. 88, 30 L.R. 
A. 380; Ladley v. Creighton, 70 Pa. 
490; In re Boyer, 51 Pa. 432, 91 Am. 
D. 129; Hendrickson’s Appeal, 24 Pa. 
363; Long’s Appeal, 23 Pa. 297; Claa- 
son’s Appeal, 22 Pa. 359; Metzler v. 
Kilgore, 3 Penr.&W. (Pa.) 245, 23 
Am.D. 76; Geisinger’s Hst., 2 Pa.Dist. 
735, 13 Pa.Co. 88; Mathewson v. Ham, 
42 A. 871, 21 R.I. 203; Lester v. Gar- 
land, 15 Ves.Jr. 248, 38 Reprint 748. 


[a] Effect of rule “is to render 
the day a sort of indivisible point; 
so that any act, done in the compass 
of it, is no more referrible to any 
one, than to any other, portion of it; 
but the act and the day are co-exten- 
sive; and therefore the act cannot 
properly be said to be passed, until 
the day is passed.” Lester v. Gar- 
land, 15 Ves.Jr. 248, 257, 33 Reprint 
748. 

[b] “A thing done at any time in 
a day is taken the same as though it 
had been done in the first minute of 
the day.” Mathewson vy. Ham, 42 A. 
871, 21 R.I. 208, 204. 


2. Cal.San Gabriel Valley Land 
& Water Co. v. Dennis, 34 P. 441; 
Wright v. Ross, 26 Cal. 263. ° 


Colo.—Isbell-Kent-Oakes Dry 
Goods Co. v. Larimer County Bank & 
Trust Co., 226 P. 298, 294, 75 Colo. 
451 [eit Cyc]; Bacon v. Lamb, 4 Colo, 
474. 


D.C.—Brown v. Petersen, 25 App.D. 
Cc. 359, 4 Ann.Cas. 980. 

Tll.-Levy y. Chicago Nat. Bank, 
42 N.E. 129; 158 Ill. 88, 30 L.R.A. 
380. 

Mass.—Lee v. Fowler, 161 N.E. 910, 
263 Mass. 440. 


Miss.—Pannell v. Glidewell, 111 So. 


and 
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aliunde the record is not admissible to negative the 
consequence of the general rule;+ but if anything 
appears in the record itself which discloses the re- 
sult of the rule to be contrary to the true fact, the 
rule will not prevail.® 


Whole day to act. Under this rule, a person who 
is required to perform an act on or by a particular 
day is entitled to the whole of that day in which 
to act,® but no more, as the law will not add frac- 


571, 146 Miss. 565. 


Mont.—Berry v. City of Helena, 182 
Po 117, 56 Mont. (122: 


S.C.—Carroll y. Cash Mills, 118 S. 
E. 290, 300, 125.S.C. 332 [cit Cyc]. — 


[a] Personal injury and unsound- 
ness of mind.—Where personal inju- 
ry, and unsoundness of mind there- 
from, occurred on the same day, they 
are treated as simultaneous in deter- 
mining limitation of action, since the 
law will not take notice of fractions 
of a day. Pannell v. Glidewell, 111 
So. 571, 146 Miss. 565. 


3. Deal v. Anderson, 141 S.E. 51, 
165 Ga. 416; Revill v. Claxon, 12 Bush 
(Ky.) 558; Knowlton v. Culver, 2 
Pinn. (Wis.) 243, 52 Am.D. 156. 


[a] Quitclaim deed made for the 
purpose of putting title in the grantee 
for the purpose of levy and sale of 
the property conveyed, and filed and 
recorded on the same day on which 
the levy was made, will be presumed, 
in the absence of evidence to the con- 
trary, to have been filed and record- 
ed prior to the making of the levy. 
ra v. Anderson, 141 S.E. 51, 165 Ga. 


4 Ferris v. Chic-Mint Gum Co., 
125 A. 343, 14 Del.Ch. 270. 


5. Ferris v. Chic-Mint Gum Co., 
supra. 

Exceptions to rule see infra § 28. 

6 U.S.—Johnson y. Capital City 
Ben. Soc., 57 F.(2d) 608; Lester v. 
Mid-South Oil Co., 296 F. 661; U. S. 
v. Hurlburt, 11 Cust.A. 24. 


La.—In re Gem Co., 108 So. 110, 161 
La. 18. 


Me.—Fenlason y. Shedd, 84 A. 409, 
109 Me. 326. 


Mass.—Stevenson vy. Donnelly, 108 
N.E. 926, 221 Mass. 161, Ann.Cas. 
1917E 932. 


Mo.—Hall-Baker Grain Co. v. Le 
Mar, 101 S.W, 1098, 125 Mo.App. 139. 


See v. Tilton, 38 N.H. 


N.J.—Brown v. Christian, 117 A. 
294, 97 N.J.Law 56. 


N.Y.—Judd v. Fulton, 10 Barb. 117, 
4 How.Pr. 298; D. & C. Schwartz, Ine. 
v. De Jong, 169 N.Y.S. 101, 102 Misc. 
553; Strack v. Fradus, 168 N.Y.S. 530. 


N.C.—Keeter v. Wilmington, ete., 
Ri /€Co.,>86 N.C. 346. 


Or.—State v. Kinney, 126 P. 999, 63 
Or. 171. 


Pa.—Zearfoss v. Lynn, 12 Pa.Co. 
400. 


Tex.—Dowell v. 
Civ.Cas. § 327. 


Va.—BE. Sutherland & Co. vy. Gib- 
son, 86 S.E. 108, 117 Va. 840. 


Ont.—Beer v. Lea, 29 Ont.L. 255. 


[a] Under oil and gas lease (1) 
providing that it should terminate un- 
less a well was commenced on or be- 
fore a certain day, the lessee had the 
entire day stated to commence a well. 
Lester v. Mid-South Oil Co., 296 F. 


Vinton, 1 Tex.A, 


980 [62 C.J.] 


tions of days in computing the prescribed time;’ 
and if the act is to be performed after a certain 
day, it cannot be performed until the whole of that 


day has elapsed.$® 
Particular applications. 


661. (2) Term as dependent on de- 
velopment in general see Mines and 
Minerals §§ 669-671. 


Application of rule to: 
Delivery of goods see Sales § 331. 
Payment see Payment § 7. 


Pleading to avoid default see Judg- 
ments § 374. 


Service of process see Process § 74 
text and note 37, 


7. O’Quinn v. State, 95 So. 513, 131 
Miss. 511; Keeter vy. Wilmington, etc., 
R. Co., 86 N.C. 346. And see cases Su- 
pra note 6. 


8 Sapp v. Morrill, 8 Kan. 677; 
Judd v. Fulton, 10 Barb. (N.Y.) 117, 
4 How.Pr. 298; Dowell v. Vinton, 
Tex A. Civ.Cas,, §- 331, 


9. See supra text and notes 94-97. 


10. Application of rules to deter- 
mination of: 


Payment see Bills and Notes § 596; 
Payment § 7. : 

Performance of contract see Con- 
tracts § 775. 


Time of: 
Attaining majority see Infants § 4. 


Taking effect of statute see Inter- 
nal Revenue § 37; Statutes § 684. 


11. Del.—Alricks y. Thompson, 5 
Del. 432. 


Ky.—Revill v. Claxon, 12 Bush 558. 


Mass.—Lee v. Fowler, 161 N.E. 910, 
263 Mass. 440; Stevenson v. Donnelly, 
108 N.E. 926, 221 Mass. 161, Ann.Cas, 
1917E 932. 


Mo.—Williams v. Williams, 30 S.W. 
(2d) 69, 325 Mo. 963. 


N.Y.—Blydenburgh v. 
N.Y. 418. 


Pa.—Petition of Murray, 105 A. 61, 
ae Pa. 188; Long’s Appeal, 23 Pa. 
97. 


- Tenn.—Murfree v. Cormack, 4 Yerg. 
270, 26 Am.D. 232. 


Tex.—Speer v. 
246. 


[a] Contemporaneous acts.—(1) 
Vacation of a judgment, amendment 
of a writ of error, and declaration 
and appointment of a guardian ad li- 
tem, taking place on the same day, 
may be treated as contemporaneous 
judicial acts. Lee v. Fowler, 161 N. 
BE. 910, 268 Mass. 440. (2) Where an 
order to pay a widow her allowance 
and service of garnishment summons 
on the administrator were made on 
the same day, it will be presumed that 
the order was made and the summons 
was served at the same time as 
against the contention that the al- 
lowance was in custodia legis at time 
of service. Isbell-Kent-Oakes Dry 
Goods Co. v. Larimer County Bank 
& Trust Co., 226 P. 298, 75 Colo. 451. 
(3) Time for service of garnishment 
in general see Garnishment § 305. 
(4) Where a memorandum of costs 
1s served and filed on the same day, 
the service and filing will be treated 
as contemporaneous acts. Berry v. 
cane of Helena, 182 P. 117, 56 Mont. 
122. 


Cotheal, 4 


State, 2 Tex.App. 


The general rules as to 
the law not recognizing fractions of a day® have 
been applied in computing the time or period of 
time, among others,!° in regard to judicial acts or 


TIME 


{b] Filing decision.—The presi- 
dent judge of a court cannot forestall 
action of a majority of the court by 
filing his opinion first, and, if he at- 
tempts to do so, a contrary decision 
by the associate lay judges filéd.on 
same day is that of the court, as in 
law there are no fractions of a day. 
Petition of Murray, 105 A. 61, 262 Pa. 
1 


[c] Finding on same day as judg- 
ment.—Where the trial court’s record 
entry shows that its finding of fact 
was filed on the day judgment was 
rendered, it cannot be disregarded, on 
the ground that it was filed after de- 
livery of the judgment. Lesan Ad- 
vertising Co. v. Castleman, 148 S.W. 
433, 165 Mo.App. 575 [rev on other 
grounds 177 S.W. 597, 265 Mo. 345]. 


12. Jones v. Ealer, 1 OhioDec. (Re- 
print) 385, 8 West.L.J. 500. 


Time for issuance of process in gen- 
eral see Process § 28. 


13. Gibson v. Foster, 133 P. 144, 
24 Colo.App. 252; Ball v. Mander, 19 
How.Pr. (N.Y.) 468; Columbia Turn- 
pike Road Co. v. Haywood, 10 Wend. 
(N.Y.) 422. 


[a] Thus, where summons in 
plaintiff's action is served on the 
same day as summons in defendant’s 
action, neither has priority, since the 
law does not recognize a fraction of 
a day. Middlebrook vy. Travis, 22 N. 
Y.S. 672, 68 Hun 155; Speed v. Clark, 
214 N.Y.S. 139, 126 Misc. 266. 


Time of service of process in gen- 
eral see Process §§ 74, 75. 


14. Columbia Turnpike Road Co. v. 
Haywood, 10 Wend. (N.Y.) 422. 


Time of service of notice in gen- 
eral see Notice § 62. 


15. Fielder v. Eckfeldt, 166 N.E. 
504, 335 Ill. 1; Miniard v. Lewis, 266 
S.W. 1055, 206 Ky. 125. 


Posting of notice in general see No- 
tice § 74. 


16. In re Puglisi, 230 F. 188; Rusk 
v. Van Benschoten, 1 How.Pr. (N.Y.) 
149; Hughes v. Patton, 12 Wend. (N. 
Y.) 234; Columbia Turnpike Road Co, 
v. Haywood, 10 Wend. (N.Y.) 422; 
State v. Kinney, 126 P. 999, 63 Or. 171; 
Reynolds v. Nelson, 5 Madd, 60, 56 
Reprint 817. 


[a] Whole of last day.—An initi- 
ative petition for a proposed measure 
filed before 12 o’clock midnight on the 
last day designated for filing is in 
HU ASTM v. Kinney, 126 P. 999, 63 

re ; 


[b] Petition for citizenship.—In 
re Puglisi, 230 F. 188. And see gen- 
erally Aliens § 146. 


Time for filing and service of plead- 
ing in general see Pleading § 930. 


17. Central Coal & Coke Co. v. 
Graham, 196 S.W. 940, 129 Ark. 550. 


Terms and sessions of courts in 
general see Courts §§ 216-271. 


18. Stephenson vy. Nichols, (Tex. 
Commn.App.) 286 S.W. 197 [aff (Civ. 
App.) 272 S.W. 220]. 


Duration of special terms in gener- 


[§ 27 


proceedings;11 the issuing’? and service of process** 
or notice;!4+ the posting of notice;*® the filing and 
service of a pleading;*® 
the expiration of a special term of court;*® the 
bar of an action by lapse of time;t® the making 
of a record of notice of a tax sale;?° the payment 
of an amount due,?! such as an insurance premium,”” 
a bill or note,?* or taxes;2* the accrual of rent;*° 


the holding of court;** 


al see Courts § 232. 


19. Hattiesburg Grocery Co. Vv. 
Tompkins, 71 So. 866, 111 Miss. 592. 


Mode of computing time limited in 
gener anaes Limitations of Actions §§ 
477, 478. 


20. Bingham vy. Powell, 238 S.W. 
597, 152 Ark, 484, 21 A.L.R. 1214. 


[a] hus, where a statute, provid- 
ing that the clerk of the county court 
shall record the notice of the sale of 
land for delinquent taxes, and shall 
certify at the foot of such record the 
newspaper in which the notice was 
published and the date and time of 
publication, is construed as requiring 
the making of such record ‘before” 
the sale, a recording and certification 
“on” the day of sale, although before 
the hour set for the sale, is insuffi- 
cient, and a sale held thereunder is 
invalid, the law not recognizing frac- 
tions of a day. Bingham y. Powell, 
rif eas 597, 152 Ark. 484, 21 A.L.R. 


Time of notice of tax sale in gen- 
eral see Taxation § 1597. 


21. See Payment § 7. 


22. Meridian Life Ins. Co. v. Mil- 
am. 188 S.W. 879, I72 Ky. 75, L.R.A. 
1917B 103. And see generally Life 
Insurance § 222. 


[a] Thus, where insured was not 
required by the terms of the policy 
to pay the premium until the first day 
of the second year, no parts of days 
being considered, he had all that day, 
the day of his death, to pay the sec- 
ond premium, and the policy remained 
in force throughout that day, so the 
fact that the premium was not paid 
would not affect the rights of the 
beneficiary. Meridian Life Ins. Co. 
v. Milam, 188 S.W. 879, 172 Ky. 75, 
L.R.A.1917B 103. 


As to payment in general see Bills 
and Notes § 596; Payment § 7. 


23. See Bills and Notes § 596. 


24. Fenlason v. Shedd, 84 A. 409, 
109 Me. 326. 


[a] Thus, in determining the time 
when one may be arrested for fail- 
ure to pay a tax after demand, it is 
unnecessary to note the fraction of 
the days of demand and arrest. Fen- 
peas v. Shedd, 84 A. 409, 109 Me. 


Time for payment of taxes in gen- 
eral see Taxation § 1234. : 


25. Title Insurance & Trust Co. v. 
Amalgamated. Oil Co., 218 P. 71, 63 
cen anes 29; Strack v. Fradus, 168 N. 


[a] Due date.—(1) “The law is 
well settled that rent payable on a 
day certain accrues and becomes due 
at the very beginning of said day, 
and that by no act of the tenant there- 
after, even though performed on the 
same day, can the owner of the prem- 
ises be deprived of his right to said 
rent.” Title Insurance & Trust Co. 
v. Amalgamated Oil Co., 218 P. 71, 73, 
63 Cal.App. 29. (2) But the tenant 
has all of that day in which to pay 
the rent. Wingood Realty Co. v. Von 
Bayer, 169 N.Y.S. 241; Strack v. Fra- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or the period or termination of a tenancy,?® and 
as to the tenant being entitled to the whole of the 
last day to leave after a notice to quit or other 
The general rules 
have also been applied in determining the priority 
of lens entered on the same day;28 or where a 
certain period must elapse before rights vest.2° 


[§ 28] b. Exceptions to General Rule; As Legal 
Although the law does not, as a general 
rule, take cognizance of fractions of a day,®° it 
does take cognizance of the fact that two things 
may be done in succession on the same day,?! and 
the rule that a day is an indivisible period of time?? 
is regarded as a mere legal fiction,®* which is strict- 


termination of the tenancy.27 


Fiction. 


dus, 168 N.Y.S. 530. 


Time of accrual of rent in general 
eon Landlord and Tenant §§ 1197- 


26. Welch v. Welch, (Iowa) 238 N. 
W. 81; D. & C. Schwartz, Inc. v. De 
Jong, 169 N.Y.S. 101, 102 Misc. 553; 
oe Case, 5 Coke 1, 77 Reprint 


[a] Thus a tenancy expiring Feb- 
ruary 1 entitles the tenant to remain 
in possession of the premises all of 
the day of February 1. D. & C. 
Schwartz, Inc., v. De Jong, 169 N.Y. 
S. 101, 102 Misc. 553. 


Termination of tenancy in general 
see Landlord and Tenant §§ 200-288, 
311-335, 355-369, 377, 378. 


27. Ind.—Cheek v. Preston, 72 N.E. 
1048, 34 Ind.App. 343. 
fee obnson v. Douglass, 73 Mo. 
8. 
Neb.—Dale v. Doddridge, 1 N.W. 
999, 9 Neb. 1388. 
N.Y.—Hungerford v. Wagoner, 39 
N.Y.S. 369, 5 App.Div. 590. 


Ohio.—Dennis v. Coble, 18 Ohio 
App. 62. 

28. Moore v. Wilcox, 18 Pa.Dist. 
519. 


As to priority of liens of: 
Judgment as against contemporane- 
ous: 
Conveyance see Judgments § 929. 
Judgment see Judgments § 920. 
Mortgage see Mortgages § 457. 
Mechanics see Mechanics’ Liens § 355. 
Mortgage as against contemporane- 
ous: 
eT or decree see Mortgages 
Mortgage see Mortgages § 450. 
29. Cascade Overseers v. Lewis 
Overseers, 23 A. 1003, 148 Pa. 333. 
30. See supra § 27. 
31. Monroe’s Guardian ad Litem v. 
Monroe, 285 S.W. 250, 215 Ky. 440. 
32. See supra § 27. 


33. U.S.—In re Gubelman, 10 F. 
(2a) 926 [cert gr Borland v. Latzko, 
46 S.Ct. 484, 271 U.S. 654, 70 L.Ed. 
1134 (mod on other grounds 48 S8.Ct. 
60, 275 U.S. 254, 72 L.Ed. 267)]; In 
re Richardson, 20 F.Cas.No. 11,777, 2 
Story 571. 


Tll.— Grosvenor v. Magill, 
239. 


La.—Tufts v. Carradine, 3 La.Ann. 
430. 


Me.—Westbroek Mfg. Co. v. Grant, 
60 Me. 88, 93, 11 Am.R. 181. 


Mass.—Bigelow v. Willson, 1 Pick. 
[62 C. J.—50] 
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ly applicable only to public acts or commercial 
transactions, in which the exact time is not ma- 
terial,?* and is true only in a limited sense, in re- 
spect of cases where it will promote right and jus- 
tice,?> and, therefore, is subject to numerous ex- 
ceptions,*® and does not apply where it becomes 
necessary to ascertain the relation of acts or events.*7 


Consequently, the courts- will disregard the fiction, 


485, 495. 


Neb.—Fuller v. Schroeder, 31 N.W. 
109, 20 Neb. 631. 


N.Y.—Clute v. Clute, 4 Den. 241. 


Ohio.—Follett vy. Hall, 16 Ohio 111, 
47 Am.D. 365. 


. Eng.—Clarke v. Bradlaugh, 7 Q.B.D. 
151 [aff 8 Q.B.D. 63]; Roe v. Hersey, 
3 Wils.C.P. 274, 95 Reprint 1052. 


[a] ‘fhe rule is purely one of con- 
venience, which must give way when- 
ever the rights of parties require it. 
There is no indivisible unity about 
a day which forbids us, in legal pro- 
ceedings, to consider its component 
hours, any more than about a month 
which restrains us from regarding its 
constituent days. The law is not 
made of such unreasonable and arbi- 
trary rules.” Grosvenor v. Magill, 
387 Til. 239, 241. 


34. Peebles v. Charleston & W. C. 
Ry. Co., 66 S.E. 953, 7 Ga.App. 279. 


35. In re Richardson, 20 F.Cas.No. 
11,777, 2 Story 571; Westbrook Mfg. 
Co. v. Grant, 60 Me. 88, 11 Am.R. 181; 
Fuller v. Schroeder, 31 N.W. 109, 20 
aes 631. And see infra text and note 


36. In re Gubelman, 10 F.(2d) 926 
[cert gr Borland v. Latzko, 46 S.Ct. 
484, 271 U.S. 654, 70 L.Ed. 1134 (mod 
on other grounds 48 S.Ct. 60, 275 U. 
S. 254, 72 L.Ed. 267)]; Maine v. Gil- 
man, 11 BF. 214, 216; Tufts’ v. Carra- 
dine, 3 La.Ann. 430; Gallagher v. True 
American Pub. Co., 71 A. 741, 742, 75 
N.J.Eq. 171. 


“This ancient maxim is now chiefly 


known by its exceptions.” Maine v. 
Gilman, supra. 
37. Peebles v. Charleston & W. C. 


Ry. Co., 66 S.E. 953; 7 Ga.App. 279; 
Gates Co. v. Behrends, 197 N.W. 640, 
197 Iowa 499; Roelefsen v. City of 
Pella, 96 N.W. 738, 121 Iowa 153. 


38. Empire Lighting Fixture Co. v. 
Practical Lighting Fixture Co., 20 F. 
(2d) 295. 


39. Cal.—Municipal Improvement 
Co. v. Thompson, 258 P. 955, 201 Cal. 
629; Craig v. Godfroy, 1 Cal.'415, 54 
Am.D, 2'99. 


Ga.—Peebles v. Charleston & W. C. 
Ry. Co., 66 S.E. 953, 7 Ga.App. 279. 


Ill.— Grosvenor v. Magill, 37 Ill. 239. 


Iowa.—Gates Co. v. Behrends, 197 
N.W. 640, 197 Iowa 499; Roelefsen v. 
City of Pella, 96 N.W. 738, 121 Iowa 
153: 

N.Y.—Marvin v. Marvin, 75 N.Y. 
240; Haden v. Buddensiek, 49 How. 
Pr. -241. 

Pa.—Bordentown Banking Co. v. 
Restein, 63 A. 451, 214 Pa. 30. 


and take cognizance of the actual hour or time of 
the happening of an event or the doing of an act, 
where there is sufficient reason therefor,?* as where 
the exact hour or point of time of the day is im- 
portant and material in fixing relative rights,?® and 
inquiry in regard to it is essential in order that 
justice may be done,*® as where it is necessary to 


fa] Thus, where a notice of trial 
by plaintiff and an amended answer 
Were served on the same day, frac- 
tions of a day will be considered in 
determining whether the notice was 
filed before or after the filing of the 
answer. Grossman v. Silverman, 128 
Nees 7%, 71 Mise. 143, 2.N.Y.Civ.Proc. 


[b] Half day contracted for.— 
When parties contract for the per- 
formance of an act during the first 
half of any month containing thirty- 
one days, they contract that it shall 
be performed by noon of the sixteenth 
day. Grosvenor v. Magill, 37 Ill. 239. 


49. U. S.—Louisville v. Ports- 
mouth Sav. Bank, 104 U.S. 469, 26 L. 
Ed. 775; Lockett v. Hill, 15 F.Cas.No. 
8,443, 1 Woods 552, 9 Nat.Bankr.Reg. 
167; In re Richardson, 20 F.Cas.No. 
11,777, 2 Story 571. 


Ala.—Lang v. Phillips, 27 Ala. 311. 


Cal.—Derby v. Modesto, 38 P. 900, 
104 Cal. 515; People v. Beatty, 14 Cal, 
566; People v. Clark, 1 Cal. 406. 


Conn.—Brainard vy. Bushnell, 11 
Conn. 16. 


Del.—Winchester y. Parm, 
141 A. 271. iar 


Ga.—Peebles v. Charleston & W. C. 
Ry. Co., 66 S.E. 953, 7 Ga.App. 279. 


aes he ag a Vou Magill asitnekils 


Ind.—Pressley v. * Marion County 
Com’rs, 80 Ind. 45. 


La.—Jackson Brewing Co. v. Wag- 
ner,, 42 So. 356, 117 Laz 875, 


ee ne ee v. Willson, 1 Pick. 


(Ch.) 


Mo.—Kimm v. Osgood, 19 Mo. 60. 


N.J.—Johnson v. Pennington, 15 N. 
J.Law 188; Hammer vy. Israel, 106 A. 
125, 89 N.J.Eq. 481; Gallagher v. True 
American Pub. Co., 71 A. 741, 75 N.J. 
Hq. 171, 188 Am.S.R. 514 [dist Doane 
Vv. Millville: Mut. Ins: Cos) 17 tAe 16255 
45 N.J.Eq, 274 (rev 11 A. 7389, 43 N.J. 
Eq. 522)]): 


N.Y.—Clute v. Clute, 3 Den. 263. 


N.C.—Metts v. Bright, 20 N.C. 311, 
32 Am.D. 683. 


Pa.—Small’s Appeal, 24 Pa. 398; 
Hampton vy. Erenzeller, 2 Browne 18. 


Va.—Neale v. Utz, 75 Va. 480. 


Wis.—Knowlton v. Culver, 2 Pinn. 
248, 1 Chandl. 214, 52 Am.D. 156. 


Eng.—Johnson v. Smith, 2 Burr. 
950, 97 Reprint 647; Field v. Jones, 9 
Bast 151, 108 Reprint 530; Roe v. 
Hersey, 3 Wils.K.B. 274, 95 Reprint 
1052. 

[a] Parol evidence.—(1) In such a 
case the exact time when an act was 
performed may be shown by parol evi- 
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protect a completed act or save a vested right,** 
or to determine the conflicting rights or interests 
of rival claimants when they depend upon priority 
in fact on the same day,*? which priority is capable 
of being determined by an accurate computation 
of time,** as where the exact time is a matter of 
record,** or where the parties have expressly agreed 
on the hour of the day as the limit for performance 
The fiction also does not ap- 
ply where it is provided by statute that notice shall 
be taken of the precise time an official act is done 
and that a record thereof be made.*® 
held, under these rules, that a right under an act 
to which the legal fiction of indivisibility of the 


of an obligation.*® 


dence. Brainard v. Bushnell, 11 Conn. 
16. (2) Parol evidence in general see 
Hvidence § 1380 et seq. 


[b] Where Saturday half holiday 
exists, the court will not disregard 
the fact that the first part of such day 
is not a holiday, and, therefore, an 
act agreed to be performed on that 
day will not, for that reason, be post- 
poned entirely. Jackson Brewing Co. 
v. Wagner, 42 So. 356, 117 La. 875. 


41. In re Gubelman, 10 F.(2d) 926 
[cert gr Borland v. Latzko, 46 S.Ct. 
484, 271 U.S. 654, 70 L.Ed. 1134 (mod 
on other grounds 48 S.Ct. 60, 275 U.S. 
254, 72 L.Ed. 267)]; U. S. v. Edwin S. 
Hartwell Lumber Co., 142 F. 432, 73 
C.C.A. 548 [aff 128 F. 306, cert den 
26 S.Ct. 760, 201 U.S. 644, 50 L.Ed. 
903]; Hoyt v. San Francisco, etc., R. 
Co., 25 P. 160, 1066, 87 Cal. 610; White 
v. Briggs, 200 N.W. 712, 198 Iowa 997, 
37 A.L.R. 265. 


42. U.S.—Cincinnati First Nat. 
Bank v. Burkhardt, 100 U.S. 686, 25 
L.Ed. 766; In re Gubelman, 10 F.(2d) 
926 [cert gr Borland v. Latzko, 46 
S.Ct. 484, 271 U.S. 654, 70 L.Ed. 1134 
(mod 48 S.Ct. 60, 275 U.S. 254, 72 L. 
Kd. 267)]. 


Cal.—Scoville v. Anderson, 
LOLS 131+ Cal-590. 


Ga.—Peebles v. Charleston & W. C. 
Ry. Co., 66 S.E. 953, 7 Ga.App. 279. 


Ill.—People v. Moses, 123 N.E. 634, 
288 Til. 281 faff 212 Tll.App. 641]; 
Grosvenor v. Magill, 37 Ill. 239. 


Soe Renate v. Hollweg, 81 Ind. 
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Iowa.—White v. Briggs, 200 N.W. 
712, 198 Iowa 997, 37 A.L.R. 265. 


Miss.—Biggam v. Merritt, 1 Miss. 
430, 12 Am.D. 576. 


Mo.—Fabien v. Grabow, 
80, 184 Mo.App. 193. 


Mont.—Kelly v. Independent Pub. 
Co., 122 P. 735, 45 Mont, 127, 38 L.R.A. 
N.S. 1160, Ann.Cas.1913D 1063. 


N.J.—Gallagher v. True American 
Pub. Co.,'71 A. 741, 75 N.J.Eq. 171, 138 
Am.S.R. 514. 


N.Y.—Lemon y. Staats, 1 Cow. 592. 


N.C.—Odell-Hardware Co. v. Holt- 
Morgan Mills, 92 S.E. 8, 173 N.C. 308; 
Bates v. Hinsdale, 65 N.C. 423. 


Pa.—Lanning v. Pawson, 38 Pa. 
480; Maynard v. Esher, 17 Pa. 222; 
Malvin v. Sweitzer, 1 Kulp 5; Collins 
v. McKee, 44 Leg.Int. 167; Underhill 
vy. McManus, 16 Pa.Co. 603. 


S.C.—Carroll v. Cash Mills, 118 S. 
H, 290, 300, 125 S.C. 382 [cit Cyc]; 
Callahan v. Hallowell, 2 S.C.L. 8. 


Wis.—Cady Land Co. v. Philadel- 
phia Fire & Marine Ins. Co., 218 N.W. 
814, 195 Wis. 509. 


114 S.W. 


TIME 


ment lien over 


tion.42 


It has been 


. 


day.°? 


Eng.—Sadler v. Leigh, 4 Campb. 
195, 171 Reprint 63. 


Ont.—Beekman v. Jarvis, 3 U.C.Q.B. 
280. 


[a] “Where one day only is in- 
volved, and the rights of litigants de- 
pend on priority in time of two occur- 
rences on that day, and the priority 
can be established, the courts will as- 
certain and regard the actual prior- 
ity.” In re Ledbetter, 267 F. 893, 


[b]. Pleading.—(1) The courts will 
take notice of fractions of a day in 
determining whether a cross bill seek- 
ing affirmative relief has been filed 
prior to the filing of complainant’s 
motion for dismissal of the bill. 
Tower v. Stimpson, 175 F. 130. (2) 
Time for filing and service of plead- 
ing in general see Pleading § 930. 


Different executions delivered to 
oer on same day see Executions § 
348, 


43. Westbrook Mfg. Co. v. Grant, 
60 Me. 88, 11 Am.R. 181; In re Vietor, 
166 N.Y.S. 1012, 101 Misc. 308. 


[a] “Where the conflicting claims 
of creditors are to be determined , by 
an accurate computation of time, and 
we have the means before us of com- 
puting the time accurately, and there 
is no inconvenience to be avoided, 
.- . « any maxim which should lead 
the court to decide contrary to the 
truth, would be misapplied.” West- 
brook Mfg. Co. v. Grant, 60 Me, 88, 94, 
11 Am.R. 181. . 


44. Winchester vy. Parm, (Del.Ch.) 
141 A, 271; Ferris v. Chic-Mint Gum 
Co., 125 A, 343, 14 Del.Ch. 270; West- 
brook Mfg. Co. v. Grant, 60 Me. 88, 
ae Brite 181; Miller v. Fluck, 8 Pa. 

oO. is 


[a] Maxim that there are no frac- 
tions of day does not apply where the 
exact time when an event occurred is 
made certain by record. Westbrook 
Mee Co. v. Grant, 60 Me. 88, 11 Am.R. 


45. Richardson v. American Nat. 
Ins. Co., 187 So. 370, 18 La.App. 468. 


[a] Statutory provision giving un- 
til sunset-of the last day as the limit 
for performance does not affect the 
rule of the text. Richardson v. Amer- 
ican Nat. Ins. Co., 1387 So. 370, 18 La. 
App. 468. s 


Time of day for performance of 
eae in general see Contracts § 


46. Brady v. Gilman, 104 N.W. 897, 
96 Minn. 234, 1138 Am.S.R. 622, 1 L.R. 
STR Seaman vy. Eager, 16 Ohio 


As to mortgages recorded at same 
time see Mortgages § 501. 


47. In re Lawson, 106 A. 288, 30 


Particular applications. ; 
been considered, among other applications,*® in de- 
termining the relative priority of conflicting min- 
ing locations,®° the expiration of a session of the 
legislature,®+ the priority between liens,®? or be- 
tween a lien or a conveyance, entered on the same 


a) Sains oan y 


[§ 28 


day applies takes priority over a right under an- 
other act which takes effect only from a precise 
moment of the day,*7 as in the case of a judg- 


a mortgage lien which takes ef- 


fect only from the precise minute of its recorda- 


Fractions of a day have 


Del. 338; Hollingsworth v. Thompson, 
5 Del. 432. 


[a] hus, where, pursuant to stat- 
ute, the. transcript of a judgment 
against a corporation was filed in the 
office of the superior court on the 
same day that a receiver was ap- 
pointed, the court, in determining the 
rights of the receiver and judgment 
creditor, is unwarranted in disregard- 
ing an unnecessary notation to the 
effect that the transcript of the judg- 
ment was filed at 4:30 P. M., although 
failure to disregard it operated to 
give the receiver a superior right. 
Ferris v. Chic-Mint Gum Co., 125 A. 
343, 14 Del.Ch. 270. 


438, Hollingsworth v. Thompson, 5 
Del. 432. 


Priority of judgment as against 
contemporaneous mortgage in general 
see Mortgages § 457. 


49. As to priority of liens of: 


Judgment as against contemporane- 
ous: 


Conveyance see Judgments § 929. 

Judgment see Judgments § 920. 

Mortgage see Mortgages § 457. 
Mechanics see Mechanics’ Liens § 355. 


Mortgage as against contemporane-. 
ous: = 


Sugiaent or decree see Mortgages 
Mortgage see Mortgages § 450. 


Hour of day of taking effect of stat- 
ute see Statutes § 684. 


50. Washington Gold Min. & Min. 
Se v. O’Laughlin, 105 P. 1092, 46 Colo. 


[a] Thus, where the relative pri- 
ority of conflicting mining locations 
depends on the exact hour of the day 
of the filing of the location certifi- 
cates, fractions of a day are taken 
into account, although generally frac- 
tions of a day are not considered in 
computing time; and, where a loca- 
tion certificate, not filed within the 
statutory time, was filed in advance 
of the filing, on the same day, of a 
junior location certificate, the former 
was prior in time. Washington Gold 
Min, & Min. Co. v. O’Laughlin, 105 P. 
1092, 46 Colo. 503. 


Determination of priority of mining 
locations in general see Mines and 
Minerals § 234, 


51. Terr. v. Alaska Pacific Fish- 
eries, 5 Alaska 411. 


Sessions of legislature in gene 
see States §§ 59-63. © See 


52. Jones v. Howard, 27 S.E. 
99 Ga. 451, 59 Am.S.R. 331, tay 


53. Winchester v. Parm, (Del.Ch. 
141 A. 271; Merchants’ & iusoneaee 
Bank v. Beard, 184 S.E. 107, 162 Ga. 
446 [conformed to 134 S.H. 479, 35 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Cognizance of court; burden of proof. In no event 


_ will the court take cognizance of a fraction of a day 
unless the particular time is brought to its atten- 


tion,°* and the burden of proof rests on the party 
who asserts that an act or event occurred prior 
to some other which happened on the same day 
to establish what he alleges.®5 


[§ 29] B. Inclusion or Exclusion of First or Last 
Day®°—1. In General. In computing a designated 
number of days or period of time, for the pur- 
pose of ascertaining the first or last day on which 
an act may or must be done, except where a different 
rule exists,®>7 the general rule is either to include 
the first day and exclude the last, or to exclude 
the first and include the last;5§ and not to in- 
elude®® or exclude®® both terminal days unless such 
exclusion is clearly indicated,*1 as where the period 
of time is expressed as clear or entire days.°2 But 
néither this nor any other rule of computation 
controls where the provisions of the contract or 


Ga.App. 692]; 
IllL.App. 140. 


[a] Thus, where a contest is be- 
tween a conveyance on the one hand 
and a lien on the other, both entered 
on the same day, and the sole ques- 
tion is as to which was recorded first 
in point of time, the courts, if the 
interests of justice so suggest, may 
require the fiction of the day’s indi- 
visibility to yield to the truth, and 
proof outside the record, Where it is 
silent, should be admitted to the fact 
of the exact time of the entry. Win- 
chester vy. Parm, (Del.Ch.) 141 A. 271. 


Dooley v. Ahern, 191 


1987, 2046. 


TIME ; 


Time for:—Continued 
Filing:—Continued 
Mechanic’s lien see Mechanics’ 
Liens § 218 note 5 [b]. 


Notice of appeal see Appeal and 
Error § 1336. 


Proposed case or statement of 
facts see Appeal and Error §§ 


Transcript or abstract of record 
see Appeal and Error § 2196. 


Filing and recording: 
Deed see Deeds § 193. 
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statute are clear and explicit as to time or the 
computation thereof,®* as where the day on which 
the act is to be performed is fixed by name or date.*4 


Rule of reason and intention. Where there is no 
positive statutory rule on the subject, the courts have, 
in determining which day shall be excluded and 
which included, expressed themselves as being in 
favor of determining the matter on the basis of 
reason and intention as construed from the con- 
text and subject matter of the statute, contract, or 
other instrument, in which such number of days 
or period of time is expressed,®® and of so inelud- 
ing or excluding the first or last day, or both, as 
will best preserve a right or prevent a forfeiture.*® 
Accordingly, although this has led to some confu- 
sion in the decisions,®°7 the rule of computation, 
in regard to including or excluding the first or last 
day, or both, to be followed in a particular case, 
is largely controlled by the word or phrase used 
to qualify the period of time or designate the ter- 


232, 121 Md. 656; Jackson v. Van 
Valkenburgh, 8 Cow. (N.Y.) 260; In 


re Certificate of Nomination, 12 Pa. 
Cow 15%. 
60. State v. Eggleston, 10 P. 3, 34 


Kan. 714; Stiegler v. Eureka Life Ins. 
Co. of Baltimore, 127 A. 397, 146 Md. 
629; Graham v. Wellington, 89 A. 
232, 121 Md. 656; Walsh v. Boyle, 30 
Md. 262. 


61. Stiegler v. Eureka Life Ins. Co. 
of Baltimore, 127 A. 397, 146 Md. 629; 
Graham v. Wellington, 89 A. 232, 121 
Md. 656. 


Priority between conveyance and 
judgment entered on same day see 
Judgments § 929; Mortgages §§ 457, 
493. 


54. Gallagher v. True American 
IPube-Co. ln Ae 4 TOU NS. agg £705 
138 Am.S.R. 514; Hoppock v. Ramsey, 
28 N.J.Eq. 413; Murfree v. Carmack, 
4 Yerg. (Tenn.) 270, 26 Am.D. 232. 


55. Levy v. Chicago Nat. Bank, 42 
N.B. 129, 158 Ill. 88, 30 L.R.A. 380; 


-Fabien v. Grabow, 114 S.W. 80, 134 


Mo.App. 193. 


56. Inclusion or exclusion of days 
in computing: 
Duration of term of lease see Land- 
lord and Tenant § 53. 
Limitation of action see Criminal 
Law § 354; Limitations of Actions 
§ 478. 
Maturity of bill or note see Bills and 
Notes § 596. 
Period of: 
Months see supra § 19. 
Years see supra § 14. 
Time for: 
Applying for rehearing see Appeal 
and Error § 2514. 
Contesting election see Elections § 
282. 


Executive action on bill see Stat- 

utes § 106. 

Filing: 

Appeal bond see Appeal and Error 
§ 1254; Justices of the Peace § 
451. 

Bill of exceptions see Appeal and 
Error §§ 1889, 1902; Criminal 
Law § 3434. 

Chattel mortgage 
Mortgages § 219. 

Lien in bankruptcy see Bankrupt- 
ey §§ 261, 298. 


see Chattel 


meres see Chattel Mortgages 
425. 


Renewing chattel mortgage 
Chattel Mortgages § 237. 


Sale under distress for rent see 
Landlord and Tenant § 1697. 


Taking: 
Appeal see Appeal and Error § 
eds Justices of the Peace § 


see 


Effect of statute see 
106, 682, 683, 686. 


57. See infra §§ 30-37. 


58. Ala.—Owen v. Slatter, 26 Ala. 
547, 62 Am.D. 745. 


Colo.—iIn re Tyson, 22 P. 810, 13 
Colo. 482, 6 L.R.A. 472; In re Senate 
Resolution, 21 P. 475, 9 Colo. 632; 
Stebbins v. Anthony, 5 Colo. 348; Pel- 
ton v. Muntzing, 131 P. 281, 24 Colo. 
App. 1. 

Ga.—Texas Co. v. Davis, 122 S.E. 62, 
157 Ga. 538 [conformed to 122 S.EH. 
651, 32 Ga.App. 86]. 


Kan.—State v. Eggleston, 10 P. 3, 
34 Kan, 714. 


Ky.—Sanders v. Norton, 4 T.B.Mon. 
4, 


Statutes §§ 


46 


Md.—Graham v. Wellington, 89 A. 
232, 121 Md. 656; Walsh v. Boyle, 
30 Md. 262. 

Miss.—Mitchell 
Miss. 567. 

N.J.—State v. Consumers’ 
Co., 28 A. 578, 56 N.J.Law 422. 

N.Y.—Jackson v. Van Valkenburgh, 
8 Cow. 260. 

Pa.—Sims v. Hampton, 1 Serg.&R. 
411; Werner’s Petition, 29 Pa.Dist. 
785; Boyer v. Northern Cent. R. Co., 
1 Pearson 113. 

Tex.—McCormick v. Jester, 
W. 278, 58 Tex.Civ.App. 306. 


59. Graham v. Wellington, 


v. Woodson, 37 


Water 


115 S. 


89 A. 


62. See infra § 31. 


63. Ley v. Dominguez, 299 P. 713, 
212 Cal. 587; Cooney v. Burt, 123 
Rae 579; Marvin v. Marvin, 75 N.Y. 


64. Northwestern Guaranty Loan 
Co. v. Channell, 55 N.W. 121, 53 Minn. 
eae U. S. v. Painaga, 27 Philippine 


65. U.S.—Taylor v, Brown, 13 S.Ct. 
549, 147 U.S. 640, 37 L.Ed. 3138; Neu- 
a eo District of Columbia, 17 Ct. 


Cal.—Price v. Whitman, 8 Cal. 412. 
Conn.—Sands v. Lyon, 18 Conn. 18. 


Minn.—Budds v. Frey, 117 N.W. 158, 
104 Minn. 481, 15 Ann.Cas, 24. 


S.C.—Williamson vy. Farrow, 17 S.C. 
L. 611, 21 Am.D. 492. 


Utah.—Wood v. Cowan, 250 P. 979, 
980, 68 Utah 388 [quot Cyc]. 


Eng.—Pugh y. Leeds, Cowp. 714, 98 
Reprint 1323. 


Ont.—Re Smith, 69 Dom.L.R. 477. 


66. State v. Gasconade County 
Court, 33 Mo. 102; State v. Schnierle, 
39 S.C.L. 299; Williamson vy. Farrow, 
17 S.C.L. 611, 21 Am.D. 492; State v. 
Asbury, 26 Tex. 82; O’Connor v. 
Towns, 1 Tex. 107; Wood v. Cowan, 
250 P. 979, 980, 68 Utah 388. And see 
cases supra note 65. 


67. Supreme Council, 
Legion v. Gootee, 89 F. 941, 945. 
see infra §§ 30-37. 


“Much of the confusion existing 
concerning the reported decisions of 
the cases involving the computation 
of time will be found, on a 
close examination of the opinions of 
the courts, to be owing to the desire 
to give due effect to the meaning of 
the parties, aS expressed in the par- 
ticular language or phrase used in 
each case.” Supreme Council, Ameri- 
can Legion v. Gootee, supra. 


American 
And 
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minus a quo and the terminus ad quem, such as 
“at least” or “not less than,”®* “before,” “to,” or 
“until” or “till,”®® “between,”?® “from” or “after,”** 


or “within.’’?2 


[§ 30] 2. General Rule Excluding First and In- 
The rule most commonly 
adopted, and which in many jurisdictions has, ei- 
ther expressly or in substance, been provided by 
statutes,74 which have been held to be mere+y de- 
claratory of the existing common-law rule,*® is that 
the time within which an act is to be done is to be 


cluding Last Day.7? 


68. 
.69. 
70. 
71. 


See infra § 32. 
See infra § 33. 
See infra § 34. 
See infra §§ 35, 36. 
72. See infra § 37. 


73. As controlled by use of par- 
ticular words or phrases see infra §§ 
32-37. 


74. See statutory provisions. 


[a] MTlustrations of statutory pro- 
visions.—(1) ‘‘Unless otherwise spe- 
cially provided, the time within which 
an act is required by law to be done 
shall be computed by excluding the 
first day and including the last; ex- 
cept that the last shall be excluded if 
it be Sunday.’’ Ohio Gen. Code § 
10216 [quot Killian v. Muzio, 34 Ohio 
Cin feaAl05; 5106 (2) “The time 
within which any act provided by law 
is to be done shall be computed by 
excluding the first day and including 
the last, unless the last day is Sun- 
day, and then it also shall be exclud- 
ed.” Hurd Rev. St. (1915-1916) c 131 
§ 1 [quot People v. Snow, 116 N.E. 
670, 279 Ill. 289, 290, Ann.Cas.1917E 
992]. To same effect Minn. Gen. St. 
(1928) § 10933 (21) [quot Bank of 
Dassel v. March, 235 N.W. 914, 183 
Minn. 127, 131]; Okl. Rev. 
§ 5341 [quot St. Louis, I. M. & S. Ry. 
Cov. rue, 176° P3758, 168,71 Oki. 
264]; Lord L. § 531 [quot State v. 
Magyar Gi: Patt 112582) Or. 81 C3) 
“In computing any fixed period of 
time, with reference to-the perform- 
ance of an act required by law or con- 
tract to be done at a certain time or 
within a certain limit of time, the day 
or date, or day from which the time is 
reckoned, is to be excluded and the 
date of performance included, unless 
otherwise provided.” Administrative 
Code § 13 [quot Gutierrez v. Carpio, 
538 Philippine 334, 336]. 


75. Womack v. McAhren, 9 Ind. 6; 
Hahn vy. Dierkes, 37 Mo. 574; State v. 
Justice Court of Silver Bow Tp., Sil- 
ver Bow County, 257 P. 1034, 80 Mont. 
53, 63; Conoway v. Smith, 16 Pa.Dist. 
501, 32 Pa.Co. 440. 


76. U.S.—Johnson v. Capital City 
Ben. Soc., 57 F.(2d) 603; In re Hamil- 
ton, 29 F.(2d) 281; Siegelschiffer v. 
Penn Mut..Life Ins. Co., 248 F. 226, 
160 C.C.A. 304. 


Ala.—Yates v. Dobson, 105 So. 691, 
213 Ala. 547; Rice v. J. H. Beavers & 
Co., 71 So. 659, 196 Ala. 355; Richter 
Van State, 147. SON Ls, Loo Ala, 127: 
Montgomery v. Adams, 51 Ala. 449. 


Ark.—Massachusetts Bonding & In- 
surance Co. v. Home Life & Accident 
ea S.W. 314, 119 Ark. 102 [cit 

ye]. 


Cal.—Scoville v. Anderson, 63 P. 
1013, 131 Cal. 590. 


Del.—Standard Scale & Supply Cor- 
poration v. Chappel, 141 A. 191 [rev 
on other grounds 138 A. 74, 15 Del.Ch. 
333]; Simkin v. Cole, 122 A. 191, 32 


TIME 


vided.*” 


Del. 271. is: 


Fla.—Croissant v. De Soto Improve- 
ment’‘Co., 101 So. 37, 87 Fla. 580; Sav- 
age v. State, 18 Fla. 970. 


Ill. People v. Snow, 116 N.E. 670, 
279 Ill. 289, Ann.Cas..1917E 992; Prior 
v. People, 107 Ill. 628; Pugh v. Reat, 


107 Ill. 440; Roan v. Rohrer, 72 Ill. 
582; Harper v. Ely, 56 Ill. 179; Bow- 
man v. Wood, 41 Ill. 203; People v. 


Hatch, 33 Ill. 9; Waterman v. Jones, 
28 Ill. 54; Ewing v. Bailey, 5 Ill. 420; 
Central Trust Company of Illinois v. 
Loeff, 213 Ill.App. 337; Kahlo _ v. 
Kahlo, 204 Ill.App. 409; Colonial Mut. 
F.- Ins. Co. v. Ellinger, 112 I1l.App. 
302. 


Ind.—Womack v. McAhren, 9 Ind. 6. 


Iowa.—Welch v. Welch, 238 N.W. 
81; Arnold v. Board of Sup’rs of Kos- 
suth County, 130 N.W. 816, 151 Iowa 
155; Ritchey v. Fisher, 52 N.W. 505, 
85 Iowa 560. 


Kan.—Crocker v. Ball, 59 P. 691, 10 
Kan.App. 364. 


Minn.—Jaenicke v. Fountain City 
Drill Co., 119 N.W. 60, 106 Minn. 442; 
Spencer v. Haug, 47 N.W. 794, 45 
Minn. 231. 


Mo.—Rogers v. Wilson, 119 S.W. 
369, 220 Mo. 213; Huhn v. Long, 27 S. 
W. 345, 122 Mo. 600; Hahn vy. Dierkes, 
387 Mo. 574; Old Bank of Stoutsville v. 
Curtiss, 260 S.W. 812, 214 Mo.App. 
270; State v. Fleetwood, 127 S.W. 934, 
143 Mo.App. 698; Webb yv. Strobach, 
127 S.W. 680, 148 Mo.App. 459. 


_Mont.—State v. Justice Court of 
“rubsied Bow Tp., 257 P. 1034, 80 Mont. 


Pe ee Wages v. Mosher, 20 N.J.Eq. 


N.Y.—Sugerman v. Jacobs, 145 N.Y. 
S. 429, 160 App.Div. 411; Judd v. Ful- 
ton;-. 10° Barb; 211%; 14 (ower. 298: 
Oswego Commercial Bank y. Ives, 2 
Hib 355. 


N.C.—Adcock v. Town of Fuquay 
Springs, 140 S.E. 24, 194 N.C. 423; 


sae ag v. Griffin, 95 S.E. 166, 175 N.C. 


N.D.—Phillips v. Johnson, 197 N.w. 
879, 50 N.D. 781. 


Okl.—First Nat. Bank v. Drew, 169 
P. 1092, 69 Okl. 59; Baker v. Ham- 
mett, 100 P. 1114, 23 Okl. 480. 


Or.—Rynearson v. Union County, 
102 P. 785, 54 Or. 181; Grant v. Pad- 
dock, 47 P. 712, 30 Or. 312; Carothers 
v. Wheeler, 1 Or. 194. 


Pa.—Conoway v. Smith, 16 Pa.Dist. 
501, 32 Pa.Co. 440. 


Philippine.—Fortuna vy. Viloria, 14 
Philippine 232. 

S.C.—State v. Platt, 151 
1548, Ch abiehami vy, 
S:B. 485, 52 S.C. 528. 

Tenn.—Cowan v. Donaldson, 32 S., 
W. 457, 95 Tenn. 322. 

Tex.—Aitna L. Ins. Co. v. Wimber- 


S.E. 206, 
Holliday, 30 


[§§ 29-31 § | 


computed by excluding the first day and including — 
the last, that is, the day on which the act is to be 
done,?® except in special cases when otherwise pro- — 
This common-law or statutory rule ap- || 
plies not only to” acts commanded or required to 
be done,*® but also to acts permitted by law,’° to- 
the construction of statutes fixing time,*° and to 
matters of practice.** 


[§ 31] 3. Where “Clear Days” Are Required. An — 
exception to the rule that it is improper to exclude 
both terminal days*? exists where the period of time, 


ly, 112 S.W. 1038, 102 Tex. 46, 132 Am. © 
S.R. 852, 23 L.R.A.N.S..759 [rev (Civ. @ 
App.) 108 S.W. 778]; Phoenix Ins. Co. 
vy. Burton, (Civ.App.) 39 S.W. 319. 


Va.— Homestead Fire Ins. 
Ison, 65 S.E. 463, 110 Va. 18. 


Wash.—Peck v. Linney, 165 P. 1080, 
97 Wash. 103. 


[a] “he reason for the rule that 
in the computation of time, the first 
day will be excluded is that the law 
takes no notice of fractions of a day 
except in certain cases where the 
hour itself becomes material; and 
time is not, therefore, computed from 
the hour of the day on which the 
event happens to the corresponding 
hour of the day of performance, but 
the computation is from the day when 
the act was done. Such day is re- 
garded as a point of time, and the 
computation begins from the expira- 
tion of such day, as if counted it 
would fail-to give the party affected 
the whole of that day, but would give 
only a fractional part of it.” Massa- 
chusetts Bonding & Insurance Co. v. 
Home Life & Accident Co., 178 S.W. 
314, 119 Ark. 102, 110. 


[b] Rule applies where given 
period of time must be added to a 
certain date in order to determine the 
date on which an act is to be per- 
formed. U.S. v. Painaga, 27 Philip- 
pine 18. 


[ec] Bule avplied to computation of 
time: (1) For local option election. 
Becker v. La Fayette County Court, 
119 S.W. 985, 188 Mo.App. 247. Time 
of holding local option election in gen- 
eral see Intoxicating Liquors § 282. 
(2) For special election. Adcock v. 
Town of Fuquay Springs, 140 S.E. 24, 
194 N.C. 428. Time of holding elec- 
tion in general see Elections § 87. 
(3) Of transfer of shares of stock as 
affecting right to vote the stock. 
Standard Scale & Supply Corporation 
v. Chappel, (Del.) 141 A. 191 [rev on 
other grounds 188 A. 74, 15 Del.Ch. 
333]. Time of transfer as affecting 
right to vote in general see Corpora- 
tions § 1386. 


As applied in case of “from” 

“after’’: 
Act see infra § 385. 
Date or day of date see infra § 36. 

77. State v. Justice Court of Sil- 
ver Bow Tp., 257 P. 1034, 80 Mont. 
53; Rynearson vy. Union County, 102 
B~186, ba Oro181: 

78. Scoville v. Anderson, 
1013, 131 Cal. 590; 
34 OhioCir.Ct. 105. 
supra note 76. 

79. Scoville v. Anderson, 63 P. 
10138, 181 Cal. 590; Ritchey v. Fisher, 
52 N.W. 505, 85 Iowa 560. And see 
cases supra note 76. 


80. Spencer v. Haug, 47 N.w. 
45 Minn. 281. = Bente: 


81. See infra § 39. 
82. See supra § 29. 


or 


63 P. 
Killian v. Muzio, 
And see cases 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Con Ne 4 
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§§ 31-33] 


as prescribed by statute, judicial proceeding, or 
contract, contemplates that so many clear or entire 
days shall intervene, in which event both days are 
to be excluded,®? as where, in some jurisdictions, 
the time is expressed as “at least” or “not less 
than” a specified period,’* or as being between two 
specified days,*® or where the period runs from 


one date until another date.®¢ 


[§ 32] 4. Use of Particular Words or Phrases*?— 
a. “At Least” or “Not Less Than.” 
some decisions, the use of the phrase “at least” or 
“not less than” in specifying a period of time de- 


TIME 


[62 C.J.] 985 


absence of a statutory rule to the contrary, both the 
terminus a quo and the terminus ad quem are to 
be excluded in computing the period of time.®® On 
the other hand, 
use of such phrases does not demand clear or en> 
tire days,®® but mean days as counted in law,?? 
unless clear days are clearly indicated;°2 but ei- 


according to other decisions, the 


ther one of the days is to be included and the other 


According to 


mands clear or entire days,®* and, therefore, in the 


83. Ala.—Sims v. Sims, 98 So. 462, 
210 Ala. 465; Owen vy. Slatter, 26 Ala. 
547, 62 Am.D. 745; Garner v. Johnson, 
22 Ala. 494; State v. McLendon, 1 
Stew. 195. 


Ark.—Jones v. State, 42 Ark. 93. 


Me.—Fenlason y. Shedd, 84 A. 409, 
109 Me. 326. 


Mad.—Stewart v. Meyer, 54 Md. 454; 
Walsh v. Boyle, 30 Md. 262. 


N.Y.—Butts v. Edwards, 2 Den. 164. 


N.C.—Branch v. Wilmington, etc., 
R. Co., 88 N.C. 570; Keeter v. Wil- 
mington, ete. R. Co., 86 N.C. 346; 
Branch v. Wilmington, etc., R. Co., 
41 N.C. 347. 


Pa.—In re Gregg’s Estate, 
$56, 857, 213 Pa. 260. 


Tex.—Texas & P. Ry. Co. v. Tay- 
lor, 118 S.W. 1097, 54. Tex.Civ.App. 
A19 [aff 126° S.W. 1117, 103 Tex. 367 
(mod on other grounds 126 S.W. 1200, 
103 Tex. 367)]. 


Eng.—In re Railway Sleepers Sup- 
ply Co., 29. Ch.D. 204. 


Ont.—Nordheimer v. Shaw, 6 Ont. 
Pres, 


[a] Rule applied to period of de- 
lay by carrier in furnishing cars. 
Texas & P. Ry. Co. v. Taylor, 118 S. 
W. 1097, 54 Tex.Civ.App. 419 [aff 126 
S.W. 1117, 103 Tex. 367 (mod on other 
grounds 126 S.W. 1200, 103 Tex. 367)]. 
Time allowed for transportation in 
general see Carriers § 973. 


[b] Ilustration.—Under a statute 
authorizing the arrest of a person 
neglecting to pay a tax for twelve 
days after demand, the day of demand 
being excluded, twelve full days must 
pass before the time “after 12 days 
can begin to run. Fenlason v. Shedd, 
84 A. 409, 109 Me. 326. Time for pay- 
ment of taxes in general see Taxation 
§ 1234. 

As applied to: é 
Notice see infra §§ 41, 42. 

Process see infra §§ 43, 44. 


62 A. 


84. See infra § 32. 
85. See infra 34. 
s6. I. X. L. Installment House v. 


Berets, 91 P. 279, 32 Utah 454. 


87. As applied to: 
Notice see infra §§ 41, 42. 
Process see infra §§ 43, 44. 

“At” as used relative to time in 
general see At §§ 8-10. 


gg. Garvin v. Jennerson, 20 Kan. 
371; Adey v. Hill, 4 C.B. 38, 56 E.C.L. 
38, 136 Reprint 415; Norton v. Salis- 
bury Town Clerk, 4 C.B. 32, 56 H.C.L. 
32, 136 Reprint 412; McQueen v. 
Jackson, 72 L.J.K.B. 606; Redman vy. 
Buchanan, 7 Alta.L. 33, 11 Dom.L.R. 
389, 4 West.Wkly. 85; Canadian Can- 
ning Co. v. Fagan, 12 B.C. 23; Cham- 
pers Elec. L. & P. Co. v. Crowe, (N.S.) 


5 Dom.L.R. 545, 546; National Ins. 
Co. v. Egleson, 29 Grant Ch. 
406. And see cases infra note 89. 


[a] “‘Not less than’ preceding a 
period of limitation make that period 
clear of the events which give it its 
beginning and its ending.” Redman 
v. Buchanan, 7 Alta.L. 33, 11 Dom.L.R. 
389, 390, 4 West.Wkly. 85. 


Hee days” generally see supra § 


rt Ark.—Jones v. State, 42 Ark. 
Del.—In re Public Roads, 5 Del. 


174. 


Iowa.—Robinson y. Foster, 12 Iowa 
186, 190. 


Mich.—Peo. v. Clay Tp. 
Com’r, 38 Mich. 247. 


Pa.—In re Gregg’s Hstate, 62 A. 
856, 857, 213 Pa. 260; Derringe v. Wal- 
ton, 13 Pa.Dist.&Co. 82: Wilver. v. 
Keim, 8 Pa.Dist.&Co. 56; Conoway v. 
Smith, 16 Pa.Dist. 501, 32 Pa.Co. 440. 


eee SOmnee v. Towns, 1 Tex. 


Utah.—Wood vy. Cowan, 250 P. 979, 
68 Utah 388. 


Wis.—Ward v. Walters, 22 
844, 846, 63 Wis. 39. 


Eng.—In re Railway Sleeper’s Sup- 
ply Co., 29 Ch.D: 204; Mitchell. v. 
Foster, 12 A.&E. 472, 40 E.C.L. 238, 
113 Reprint 891; Reg. v. Shropshire, 
8 A &E.-1738, 174, 35 B.C. 538, 112 
Reprint 805; Adey v. Hill, 4 C.B. 38, 
39, 56 K.C.L. 38, 136 Reprint 415; Nor- 
ton v. Salisbury, 4 C.B. 32, 33, 56 E.C. 
L. 412,°136 Reprint 412. 


Alta.—Redman vy. Buchanan, 7 Alta. 
lL. 88, 11 Dom.L.R. 389, 4 West.Wkly. 
85. 


Highway 


N.W. 


B.C.—Canadian Canning Co. v. Fo- 
Satie. iC. 255) oo 


N.S.—Chambers Electric L. & P. 
Co. v. Crowe, 5 Dom.L.R. 545. 


[a] English cases adopted this 
“rule with expressions of regret, on 
the ground that, it having been once 
laid down, although seemingly with- 
out consideration, in Zouch v. Emp- 
sey, 4 B.&Ald. 522, 106 Reprint 1028, 
and the matter being wholly indif- 
ferent, it was better to adhere to the 
decision.”? Stewart v. Griswold, 134 
Mass. 391, 392. 


[b] This rule is not affected by a 
statute which is merely declaratory 
of the common-law rule in respect of 
excluding the first and including the 
last day. Conoway v. Smith, 16 Pa. 
Dist. 501, 32 Pa.Co. 440. 


“At least” in general see 5 C.J. p 
1438. 

90. Stebbins v. Anthony, 5 Colo. 
348, 354; Prior v. People, 107: Il. 
628, 630; Stroud v. Consumers’ Water 
Co., 28 A. 578, 56 N.J.Law 422, 424. 
And see cases infra notes 91-95, 


excluded,®* and, in accordance with the general 
rule,®* the usual rule in such jurisdictions is. to ex- 
clude the first day and include the last.®® 


[§ 33] b. “Before,” “By,” “To,” or “Until” Act 


“Clear days” in general see supra 


(Ont.) | § 31. 


91. Mathewson v. Ham, 42 A. 871, 
21 Bo 203. 


_, la] “There is a conflict of author- 
ity on this point, and . - quite a= 
number of cases may be found which 
lay such stress upon the words ‘not 
less’ or ‘at least’ as to imply from 
them a day more than could be re- 
quired in simply the same number of 
days. We think, however, that the 
better reason is with the other view. 
It is an elementary general rule that 
the law does not regard a part of a 
day. ’: . Another general rule . 2 
is that, in computing time from a day, 
Such day shall not be included. . .. 
It seems reasonable, with such a well- 
known and general rule, that in using 
the words ‘not less than’ . they 
were used with reference to the rule 
and not for the purpose of requiring 
another day, which could have been 
done more aptly. Moreover, if part 
of a day is to be taken as a whole day, 
the words ‘not less’ do not add any- 
thin? stort. . full days are im- 
plied in law without them. The 
words, therefore, mean, ‘not less than’ 
. . . days, as days are counted in 
law.” Mathewson vy. Ham, 42 A. 871, 
21 R.I. 203, 204. 


92. Graham v. Wellington, 
232, 121 Md. 656. 


93. Graham yv. Wellington, supra; 
Stroud v. Consumers’ Water Co., 28 
A. 578, 56 N.J.Law 422; Town of Al- 
buquerque v. Zuiger, 25 P. 787, 5 N.M. 
518. And see generally supra § 29. 


94. See supra § 30. 


95. U.S.—The Vigilancia, 68 F., 
781; Hicks v. National Life Ins. Co., 
60 F. 690. 


Fla.—Crawford & Co. v. Fedder, 8 
So. 642, 27 Fla. 523; State v. Winter 
Park, 5 So. 818, 25 Fla. 371. 


Idaho.—Sebree v. Smith, 
2 Idaho 327. 


Ijl.— Prior v. People, 107 Ill. 628, 
630. 


Mass.—Stewart v. Griswold, 
Mass. 391. 


Mich.—Arnold v. Nye, 23 Mich. 286. 


Minn.—Brady v. Moulton, 63 N.W. 
489, 61 Minn, 185. 


Mo.—Sappington v. 
App. 44. 


N.Y.—Ball v. Mander, 19 How.Pr. 
mee Eanes of Carhart, 2 Dem.Surr. 
627, 629. 


N.D.—Phillips y. Johnson, 197 N.w. 
879, 50 N.D. 781. 


R.I.—Mathewson v. Ham, 42 A. 871, 
21 RI. 208. 


S.C.—State v. Platt, 151 S.E. 206, 
154 S.C. 1, 


Wash.—Stockwell v. Hayes, 207 P. 
662, 120 Wash. 401; Allen v. Morris, 
151 P. 827, 87 Wash. 268. 


89 A, 


16 Bo 4vi, 


134 


Lenz, 53 Mo. 
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or Day.°®® 


specified period, the day or date 


requiring the act to be performed prior to that 
day or date;* and in such a case the general rule 
excluding the first day and including the last® does 
This construction, however, is not of 


not apply.® 


96. As applied to particular acts 
or proceedings see infra §§ 38-48. 


97. “Before” 7 C.J. p 1027. 


98. “By” as relating to time see 
9 C.J. p 1109 text and notes 54-60. 


99. “To” [38 Cyc 356]. 
1. “Till” see ante. 
2. “Until” [39 Cyc 841]. 


3. Webster v. French, 12 Ill. 301, 
303 (before); State v. Perkins, 40 S. 
W. 650, 189 Mo. 106 (until); Clarke 
v. Mayor, etc., of New York, 19 N.E. 
436, 111 N.Y. 621, 623 (until). And 
see cases infra note 4. 


Sais U.S.—In re Hamilton, 29 F.(2d) 


Ala.—Oberhaus v. 
902, 1738 Ala. 483; 
58 Ala. 585. 


Ark.—Bingham y. Powell, 238 S.w. 
597; Alston v, Falconer, 42 Ark. 114. 


Idaho.—Seawell v. Gifford, 125 P. 
182, 22 Idaho 295, Ann.Cas.1914A 1132. 


Ili.—Brandenburg v. Buda Co., 132 
NE. 514, 299° 111. 133; Stearns: v: 
Sweet, 78 Ill. 446; Richardson v. 
Ford, 14 Ill. 332; Webster v. French, 
12 Ill. 302; Byrne vy. McCarthy, 221 
Tll.App. 139. 


Ind.—EHEshelman v, Snyder, 82 Ind. 
498; Hrb v. Moak, 78 Ind. 569. 


Iowa.—Carver v. Seevers, 102 N.W. 
518, 126 Iowa 669. 


Kan.—Maynes v, Gray, 76 P. 4438, 
69 Kan. 49, 50; Croco v. Hille, 72 P. 
208, 66 Kan, 512, ls: 


Mass.—Kendall v. 
Mass, 94. 


Mich.—Ehinger y. Graham, 155 N. 
W. 747, 190 Mich..132; Chaddock v. 
Barry, 53 N.W. 785, 93 Mich, 542. 


er aaa v. Lubke, 8 Riou 


State, 55 S. 898, 
Hooper v. Young, 


Kingsley, 120 


Neb.—Ryan v. State Bank, 7 Nw. 
276, 10 Neb. 524. 


N.J.—Metropolitan Nat. 
Morehead, 38 N.J.Eq. 493. 


N.Y.—Peo. v. Burgess, 47 N.E. 889, 
153 N.Y. 561; Clarke v. Mayor, ete., 
of New York, 19 "N.B. 4386,: 111) N.Y. 
621; Peo. v. Walker, 17 N.Y. 502; Peo. 
y, Hornbeck, 61 N.Y.S. 978, 30 Misc. 


Bank vy. 


Ohio.—State v. Board of Deputy 
State Supervisors and Inspectors of 
Elections of Montgomery County, 112 
N.E. 186, 93 OhioSt. 14. 


Utah.—I. X. L. Furniture & Carpet 


Installment House v. Berets, 91 P. 
279, 32 Utah 454. 
Eng.—Rogers v. Davis, 8 T.L.R. 


399; Becke v. Smith, 2 M.&W. 191, 
198, 150 Reprint 727. 


pee ee v. Phillips, 10 Man. 


N.S.—Richard S. S. Co. 
Mut, Ins. Co., 42 N.S. 240. 


Ont.—Re Smith, 69 Dom.L.R. 477, 


v. China 


Where a period of time during or with- 
in which an act may or must be performed is re- 
ferred to as being “before,’’®? “by,”®® “to,”9® “till,”+ 
or “until”? a designated day or date, such words 
are generally construed as words of limitation of 
time,? and as excluding, in the computation of the 


TIME ’ 


relates ;* 


designated, and 
case.® 


482 [quot Cyc]. 


[a] “Before the first day” Eby ae 
a certain month conveys nearly, if not 
precisely, the same meaning as “until 
the first” of such month, and is ex- 
clusive in its meaning, thereby ex- 
cluding the first day of such month. 
Webster v. French, 12 Ill. 302. (2) 
“Before,” as used in a statute pro- 
viding that the sheriff shall give his 
bond before the first Monday in Janu- 
ary in each year, is employed literal- 
ly, and a bond given on that day is 
too late. The word “before” in this 
connection cannot be construed to in- 
tend ‘“‘on or before.” It has no techni- 
cal meaning, and its obvious meaning 
implies ‘that the act required to be 
done should precede the day, and not 
be contemporaneous. Alston v. Fal- 
coner,—_ 42 Ark. 114, 116. Sheriff's 
bond in general see Sheriffs and Con- 
stables §§ 14-20. 


[b] “Days previous to.”—Where a 
statute requires that an act be per- 
formed a fixed number of days previ- 
ous to a specified day, the last day 
should be excluded and the first day 
included in making the computation. 
State v. Board of Deputy State Su- 
pervisors and Inspectors of Elections 
of Montgomery County, 112 N.E. 136, 


93 OhioSt. 14. “Previous” see 49 C. 
J. p 1344. 

5. See supra § 30. 

6 Seawell v. Gifford, 125 P. 182, 


22 Idaho 295, Ann.Cas.1914A 1132. 
oc Ill.— Webster v. French, 12 Ill. 
304, 


Mass.—Kendall v. 120 


Mass. 94 


Mo.—Jewell Realty Co. v. Dierks, 
18 S.W.(2d) 10438, 322 Mo. 1064; Bailey 
v. Lubke, 8 Mo.App. 57. 


Neb.—Ryan v. State Bank, 7 N.W. 
276, 10 Neb. 524, 530. 


N.D.—State v. Jorgenson, 142 N.W. 
ab. 461, 25 N.D. 539, 49 L.R.A.N.S, 


Kingsley, 


Tex.—J. C. Engelman Land Co. v. 
La Blanco Agr. Co., (Comm.App.) 239 
S.-W. 9387, 21 A.L.R: 1635: 


Ont.—Re Smith, 69 Dom.L.R. 477, 
482 [quot Cyc]. 


And see cases infra notes 8-11. 


[a] Illustrations.—(1) Where a 
party agreed to stay execution | of 
judgment until November 1, ‘on 
which date . - Shall be free to go 
forward with the execution,” “unless 
by said date” the other party had per- 
formed his condition, freedom to pro- 
ceed with execution could not come 
into play until after the right to stay 
had expired and was a negation of the 
right of the other party to perform 
his condition on the Same day and re- 
moved any ambiguity in the use of 
“until’ and “by” as marking the 
boundary of time within which the 
one agreed to stay the execution. J. 
C. Engelman Land Co. v. La Blanco 
Agr. Co., 239 S.W. 987, 21 (A. Ri 1585: 
(2) Ana where a contract provided 


universal application, and the effect to be given to 
such a word depends on the intention with which 
it is used, as manifested by the context and con- 
sidered with reference to the subject to which it 
and, accordingly, it may be construed as 
either inclusive or exclusive of the day mentioned, 
in BCCONAHCE with the intention in the particular 
As so construed, the use of such words has 
been held, in accordance with the usual rule of ex- 
clusion and inclusion,® to exclude the first day of 
the period and include the last, the day designated,’ 


that plaintiff's rights should not 
come into being unless another failed 
to perform a condition in a contract 
with defendant in procuring an irri- 
gation contract ‘“by’’ November 1, the 
use in plaintiff's contract of the ex- 
pression ‘fon or before November 1’ 
referring to the condition, did not 
change the time for completion set in 
the original contract. J. C. Engel- 
man Land Co. vy. La Blanco Agr. Co., 
239 S.W. 937, 21 A.L.R, 1535. 


&  Md.—Gottlieb v. Fred W. Wolf 
Co:, 23 A. 198, 75 Md. 126, 132. 


Mo.—St. Louis, ete., R. Co. v. Gracy, 
29 S.W. 579, 126 Mo. 472, 478. 


N.Y.—Peo. v. Fitzgerald, 73 N.E. 
55, 180 N.Y. 269, 275. 


N.D.—State v. Jorgenson, 142 N.W. 
450, 25 N.D. 539, 49 L.R.A.N.S. 67, 


Tex.—Engelman Land Co. v. La 
Blanco Agr. Co., (Comm.App.) 239 S. 
W. 987, 21 A.L.R. 1535 [rev (Civ.App.) 
220 S.W. 653]. 


Eng.—Proudman v. Mellor, 4 H.&N. 
116, 122, 124, 157 Reprint 780, 782. 


Ont.—Re Smith, 69 Dom.L.R. 477, 
482 [quot Cyc]. 


[a] “fo, ‘till’ and ‘until’ are 
synonymous, and are sometimes am- 
biguous and equivocal in the particu- 
lar connection in which they occur, 
and are therefore construed as ex- 
clusive or inclusive, according as the 
subject matter about which they are 
used may show the intention, in us- 
ing the words, to have been.” Gott- 
lieb v. Fred W. Wolf Co., 23 A. 198, 75 
Md. 126, 132. 


9. See supra § 30. 


hve U.S.—Bell v. West, 44 F.(2d) 
TEP, 

Ala.—Oberhaus vy. State, 55 So. 898, 
902, 173 Ala. 483; Montgomery Trac- 
vor Co. v. Knabe, 48 So. 501, 158 Ala. 

58. 

Ill._—Prior v. People, 107 Ill. 
Hecht v. Powell, 240 Ill.App. 124, 

Ind.—Ardery v. Dunn, 104 N.E. 299, 
ra Ind. 225. 


y.—Marcum y. Melton, 
eve 291, 281 Ky. 244. 


Miss.—Hall v. Cassidy, 25 Miss. 48. 
Mo.—Jewell Realty Co. v. Dierks, 


628; 


21 S.w. 


18 S.W.(2d) 1043, 322 Mo. 1064; John- 


son v. Douglass, 73 Mo. 168. 


Mont.—Penn Placer Min. Com vy. 
Schreiner, 35 P. 878, 14 Mont. 121, 123. 


Neb.—Garrett v. State, 224 N.W. 
860, 118 Neb. 3738. 


N.Y.—Baston vy. 
How.Pr. 412. 


N.C.—Wimbish v. Hattaway, 147 S, 
E. 684, 197 N.C. 107 (until). 


N.D.—Friesz v. Olsness, 199 N.W. 
590, 51 N.D. 210; Phillips v. Johnson, 
197 N.W. 879, 50 N.D. 781. 


Or.—State v. Mac a OR 2s 
Or. 81. % Mate © 


Chamberlain, 3 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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especially where the word is used with reference to 
a future day on which something is required to be 
As so construed, it has also been held to 
be exclusive of both the first day and the last day 
designated,1? as where the period of time is expressed 
as being “from” a given day “to” or “until” an- 
other given day,?* or where the phrase “at least” 


-done.?1 


or “not less than” is also used.14 
[§ 34] c. “Between.’15 


ceded by “intervene.”17 


Pa.—Cromelien v. Brink, 29 Pa. 522 
Loverr Thomas y.. Afflick, 16 Pa. 14]. 


Utah.—Thompson vy. Reynolds, 204 
P. 516, 59 Utah 416 (to). 


Wash.—State v. Benson, BSePs 2173 
21 Wash. 3865, 370. 


Wis.—Ward v. Walters, 
844, 847, 63 Wis. 39. 


Wyo.—Conway v. Smith Mercantile 
Sar. 44 P. 940, 6 Wyo. 327, 49 L.R.A. 


Eng.—Isaacs v. Royal Ins. Co., L. 
R. 5 Exch. 296. 


[a] TZllustrations.—(1) The word 
“yntil’ as found in a statute provid- 
ing that if the appointment of mem- 
bers of the state board of tax com- 
missioners is made when the legisla- 
ture is not in regular session, the ap- 
pointee shall hold his office ‘until’ 
the third Monday in January in the 
next biennial session of the legisla- 
ture, includes such third Monday in 
January. State v. Jorgenson, 142 N. 
W. 450, 25 N.D. 539, 49 L.R-AN.S. 
67. Duration and expiration of term 
of office in general see Officers § 105. 
(2) A statute requiring filing of a re- 
port of. the completion of a road ten 
days before the first day of any regu- 
lar term of the board of county com- 
missioners, the words ‘before the first 
day of the term” include the first day 
of the term, and hence an affidavit 
filed by the engineer within ten days, 
including such first day, was_ suffi- 
cient. Ardery v. Dunn, 104 N.E. 299, 
181 Ind. 225. Time for filing report 
in general see Highways § 116. (3) 
A statute relating to elections, which 
provides that, in determining any 
period of time mentioned in the act, 
the day on which the paper is re- 
quired to be filed shall be excluded, 
and the day of election included, ap- 
plies in computing the period of fil- 
ing of a nomination certificate a given 
number of days before the election 
as required by another statute. In re 
Election Contest for Office of Burgess 
of Borough of Ellwood City, 133 A. 
379, 286 Pa. 257. Time for filing nom- 
jnation certificate in general. see 
Elections § 148. (4) Where defend- 
ant was a month to month tenant, 
whose rent was payable on the first 
day of each month, plaintiff's notice 
to quit, served on defendant March 
5, 1920, “You are hereby notified and 
required by April 30, 1920, to quit 
and deliver up possession,” etc., was 
sufficient, as terminating the tenancy 
at the end of the month and not be- 
fore, for the word “by” in such notice 
would be construed, in favor of the 
validity of the notice, to include April 
30, that is, to include the day or date 
‘marking the boundary of time, espe- 
cially since the verb used with it de- 
noted present or continuing, rather 
than completed, action. Scheuer & 
Tiegs v. Benedict, 181 N.W. 129, 173 
Wis. 241, 12 A.L.R. 1166. 


22 N.W. 


As a general rule the 
use of the word “between,” in designating a period 
of time, bounded by two specified days or dates, 
excludes the days or dates named as boundaries or 
terminals,'® particularly where “between” is pre- 
This rule, however, is not 


TIME 
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an arbitrary one, and the context and subject mat- 
ter may show that “between,” as so used, was in- 
tended to have a different construction,!® such as 
that it was intended to include both terminals days,?® 
or that the first day or date was to be included and 
the last excluded ;?° 
statutory provision to this effect.?1 


especially where there is a 


{[§ 85] d. “From” or “After’22—(1) Act Done. 


[b] “Up to” a specified day in- 
cludes that day; since “up to”? means 
“until,” and ‘‘until’ being inclusive, 


| unless shown by. context or otherwise 


that contrary is intended. Stark v. 
Long, 275 S.W. 28, 210 Ky. 68. “Up 
to” in general see [39 Cyc 844]. 


11. Ehinger v. Graham, 155 N.W. 
747, 190 Mich. 132; Chaddock v. Bar- 
ry, 53 N.W. 785, 98 Mich. 542. 


“The authorities are numerous that 
it [until] may be held to include the 
day to which it is prefixed. Such in- 
deed, is the almost universal rule 
where the word is used with refer- 
ence to a future day on which some- 
thing is required to be done.’ State 
v. Jorgenson, 142 N.W. 450, 461, 25 
N.D., 539, 49 L.R.A.N.S. 67. 


12. O’Conner v. Towns, 1 Tex. 107. 


13. Merritt v. Ona, 44 EF. 369, 370, 
er at aa 724; Newby v. Rogers, 40 
nd. 9. 


[a] “From the 15th to the 28th” of 
a specified month excludes both days. 
Newby v. Rogers, 40 Ind. 9 


Use of “from” in general see infra 
§§ 35, 36. 


14. Graham v. Wellington, 89 A. 
232, 121 Md. 656; Greve v. St. Paul, 
ete., R. Co., 25 Minn. 327; Wood v. 
Cowan, 250 P. 979, 68 Utah 388. And 
see generally supra § 32. 


15. “Between” in general see 7 C. 
J. p 1146. 


As applied to private written in- 
struments see infra § 38. 


16. Cal.—Todd v. Myres, 40 Cal. 
3D6- 


Fla.—Hodges v. Filstrup, 
521, 94 Fla. 943, 948. 


Ill.— Richardson v. Ford, 14 Ill. 332; 
Winans vy. Thorp, 87 Ill.App. 297. 


Ind.—Cook v. Gray, 6 Ind. 335; Fry 
v. Hoffman, 102 N.E. 167, 103 N.E. 15, 
54 Ind.App. 434. 


Towa.—Robinson y. Foster, 12 Iowa 
186. 

Mass.—Atkins v. Boylston F., etc., 
Ins. Co., 5 Mete. 439, 39 Am.D, 692. 


Neb.—Weir v. Thomas, 62 N.W. 871, 
44 Neb. 507, 48 Am.S.R. 741. ' 


N.J.—Melis v. Goldstein, 133 A. 76, 
4 N.J.Misc. 364; Delaware, etc., R. Co. 
vy. Mehrhof Bros. Brick Mfg. Co., 23 
A. 170, 53 N.J.Law 205. 


N.Y.—Bunce v. Reed, 16 Barb. 347. 
See Fowler v. Rigney, 5 Abb.Pr.N.S. 
182 (holding that a stipulation to de- 
liver between certain days excludes 
the last day named). 


Tenn.—Hobson v. Postal Telegraph- 
Cable Co., 32 S.W.(2d) 1046, 161 Tenn. 
419, 

Wash.—State v. 
151 Wash. 623. 


[a] ITlustratiens.—(1) Where, in an 


114 So. 


Herr, 276 P. 870, 


There has been a great deal of discussion and some 
difference of opinion as to whether the word “from” 
or “after,” as applied to time, is to be used as in- 
clusive or exclusive of the terminus a quo.?3 
early decisions, which are still followed in some 
jurisdictions, made a distinction between computa- 


Some 


action on account for services ren- 
dered, the complaint alleges that the 
services were rendered between two 
specified days, items occurring on the 
two days mentioned are not within 
the allegations of the complaint. 
Todd v. Myres, 40 Cal. 855. (2) A 
statute establishing a closed season 
for mullet between specified dates 
covers the period between such dates, 
but excludes the days designated as 
the period’s commencement and 
termination. Hodges v. Filstrup, 114 
So. 521, 94 Fla. 943. 


Close season for fish in general see 
Fish §§ 45-47. 


[b] General rule of computation 
not applicable.—(1) The general rule 
as to the computation of time by ex- 
cluding one day of a period and in- - 
cluding the other (see supra §§ 29, 30) 
(2) does not apply in such a case 
(Fry v. Hoffman, 102 N.E. 167, 103 N. 
E. 15, 54 Ind.App. 434). 


17. Coleman v. Keenan, 76 Ill.App. 
315. Contra Chicago, Burlington & 
ey R, Co. v. Evans, 39 Ill.App. 
61. 


“Intervene” see 33 C.J. p 476. 


18. Anderson v. Hischen, 16 F.(2d) 
re Kendall vy. Kingsley, 120 Mass. 


19. State v. Herr, 276 P. 870, 151 
Wash. 623; McGinley v. Laycock, 68 
N.W. 871, 94 Wis. 205. 


20. Allen v. Elliott, 67 Ala. 432; 
Shinn v. Tucker. 33 Ark. 421. 

21. See infra this note. 

[a] For example (1) where the 


statute provides that “if a statute 
requires a notice to be given, or any 
other act to be done a certain time 
before any motion or proceeding, 
there must be that time, exclusive of 
the day for Such motion or proceed- 
ing; but the day on which such no- 
tice is given or such act is done may 
be counted as one day and part of 
the time.” Ky. St. § 453 [quot Fehler 
v. Gosnell, 35 S.W. 1125, 99 Ky. 380, 
385]. (2) And under a statute that at 
least two weeks shall elapse “be- 
tween” the passage of an ordinance 
from one board to another, the day on 
which the first board passed the ordi- 
nance is to be counted as one day and 
part of the time. Fehler v. Gosnell, 
supra. Time of passing ordinance in 
general see Municipal Corporations § 
816. 

22. “After” see 2 C.J. p 395. 

“Eyom” see 27 C.J. p 907 et sea. 

923. New York Life Ins. Co. v. Bul- 
lock, 26 F.(2d) 666, 667; Budds v. 


Frey, (Minn.) 117 N.W. 158, 159. And 
see cases infra notes 24-28. 


[a] “It would be useless to try to 
reconcile or to distinguish the many 
conflicting cases.” New York Life 
Ins. Co. v. Bullock, 26 F.(2d) 666, 667. 
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tion from an act done and from the day on which 


the act was done,?* to the effect 


computation is to be made from an act done, the 
day on which the act was done must be ineluded,”® 
but that, where the computation is made from the day 
itself, and not from the act done, the day on which 
the act was done must be excluded.?® 
jurisdictions, however, this distinction is at present 
disregarded, on the ground that, as a day is an in- 


divisible point of time,?* an act 


24. Computation from or after 
ms ee, of date generally see in- 
fra § 36. 


.25. U.S.—Arnold v. U. S., 9 Cranch 
104, 3 L.Ed. 671; Zimmerman v. U 
S., 277 F. 965 (Illinois); Pearpoint v. 
Graham, 19 F.Cas.No, 10,877, 4 Wash. 
C.C. 232. 


Cal.—Municipal Improvement Co. 
v. Thompson, 258 P. 955, 201 Cal. 629; 
Price v. Whitman, 8 Cal. 412, 416. 


Kan.—Kansas City v. Gibson, 72 P. 
222, 66 Kan. 501. — 


Ky.—Mareum y. Melton, 21 S.W. 
(2d) 291, 231 Ky. 244, 246 [cit Cyc]; 
Verda Harlan Coal Co. v. Harlan Nat. 
Bank, 17 S.W.(2d) 718, 229 Ky. 565; 
Freeman vy. Craft, 294 S.W. 822, 220 
Ky. 15; Colvin v. Mills, 284 S.W. 115, 
214 Ky. 812; Tackett v. Mayo, 275 S. 
W. 866, 210 Ky. 299; Whitt v. How- 
ard, 275 S.W. 794, 210 Ky. 215; Logan 
County v. McCarley, 223 S.W. 1094, 
188 Ky. 705; McKinster v. Shaffer, 
217 S.W. 676, 186 Ky. 598; Meridan 
Life Insurance Co. v. Milan, 188 S.W. 
S79) N12 Key. 15, SL. R-AL9ITB 1038's 
Price v. Russell, 159 S.W. 573, 154 Ky. 
824; Lowry v. Stotts, 127 S.W. 789, 
138) Key 201 Louisville R. Co. av. 
Wellington, 126 S.W. 370, 128 S.W. 
1077, 137 Ky. 719; Newton v. Ogden, 
102 S.W. 865, 126 Ky. 101, 31 Ky.L. 
549; Com. v. Shelton, 35 S.W. 128, 99 
Ky. 120, 18 Ky.L. 30; Mooar v. Coving- 
ton City Nat. Bank, 80 Ky. 305, 3 Ky. 
L. 674; Handley v. Cunningham, 12 
Bush 401; Wood v. Com., 11 Bush 
220; White v. Crutcher, 1 Bush 472; 
Mallory v. Hiles, 4 Mete. 53; Chiles 
v. Smith, 13 B.Mon. 460 [overr Smith 
v. Cassity, 9 B.Mon. 192, Am.D. 
420]; Lebus v. Wayne-Ratterman Co., 
21 S.W. 652, 14 Ky.L. 794; Claxton v. 
Suter, 13 Ky.L. 973; Ford v. Smith, 
13 Ky.L. 779; Geoghegan vy. Beeler, 
7 Ky.L. 514. 


N.H.—Priest v. Tarlton, 3 N.H. 93. 
N.J.—McCulloch v. Hopper, 7 N.J. 


L.J. 336. But see later cases infra 
note 28. 

Ohio.—Cunningham  v. Phillips, 
Tapp. 184 


Pa.—Hampton v. Erenzeller, 2 
Browne 18; Wayne v. Duffy, 1 Phila. 
367. But see later cases infra note 
28. 


Wis.—Siebert v. Jacob Dudenhoefer 
Co., 188 N.W. 610, 178 Wis. 191. 


Eng.—Rex v. Adderley, Dougl. (3d 
ed) 463, 99 Reprint 295; Glassington 
v. Rawlins, 3 Hast 407, 102 Reprint 
653; Castle v. Benditt, 3 T.R. 623, 100 
Reprint 768. But see later Hnglish 
cases to the contrary infra note 28. 


[a] Reason for rule.—‘“If that day 
be excluded, then the count, instead 
of being from the act itself, is really 
from the day following the doing of 
the act, which would be a subsequent 
point of time.” Municipal Improve- 
ment Co. v. Thompson, 258 P, 955, 201 
Cal. 629, 632. 


[b] Election day is an act, and 


TIME 


that, where the 
the day of the 


In most 


and the day on 


must be included in determining the 
“third day” after election on which 
election commissioners are required 
to meet. Marcum y. Melton, 21 S.W. 
(2d) 291, 281 Ky. 244. 


26. See cases supra note 25; and 
see generally infra § 36. 

27. See supra § 27. 

28. U.S.—Burnet v. Willingham 


Loan & Trust Co., 51 S.Ct. 185, 282 
U.S. 437, 75 L.Ed. 448 [rev 36 F.(2d) 
49]; Sheets v. Selden, 2 Wall. 177, 
17_-L.Ed. 822; Merritt v. Ona, 44 F. 
369, 370, 11 L.R.A. 724; Pearpoint v. 
Graham, 19 F.Cas.No. 10,877, 4 Wash. 
C.C. 232; Neurath v. District of Co- 
lumbia, 17).Ct:-Cli, 225; 


Ala.—Headen v. Headen, 54 So. 646, 
171 Ala. 521; Lang v. Phillips, 27 Ala. 
311. 


Ark.—Massachusetts Bonding & In- 
surance Co. v. Home Life & Accident 
Co., 178 S.W. 314, 119 Ark. 102 [cit 
Cyc]. 

Conn.—Austin, Nichols & Co. v. Gil- 
man, 123 A:’ 32,100 Conn. 81, 84 [eit 
Cyc]; Weeks v. Hull, 19 Conn. 376, 
50 Am.D. 249; Sands v. Lyon, 18 Conn, 
18; Avery v. Stuart, 2 Conn. 69. 


Fla.—Savage v. State, 18 Fla. 970. 


Idaho.—Seawell v. Gifford, 125 P. 
182, 22 Idaho 295, Ann.Cas.1914A 1132. 


Ill.— Protection Life Ins. Co. 
Palmer, 81 Ill. 88, 95. 


Ind.—Swift v. Tousey, 5 Ind. 196, 
198; Hathaway v. Hathaway, 2 Ind. 
513 [overr Long v. McClure, 5 Blackf. 
319; Ryman v. Clark, 4 Blackf. 329; 
Jacobs v. Graham, 1 Blackf. 392]. 


La.—Rady v. New Orleans F. Ins. 
Patrol, 52° So. 491, 126 La. 273, 189 
Am.S.R. 511. 


Mass.—In re Marcellino, 171 N.E. 
81, 271 Mass. 323; Tuttle v. Boston, 
102 N.H. 350, 215 Mass. 57; Bemis v. 
Leonard, 118 Mass. 502, 19 Am.R. 470 
[dist Perry v. Provident L. Ins., ete., 
Co., 99 Mass. 162; Atkins v. Sleeper, 
7 Allen 487; Butler v. Fessenden, 12 
Cush. 78, and disappr Wheeler v. 
Bent, 4 Pick. 167]; Seekonk vy. Reho- 
both, 8 Cush. 871; Wiggin v. Peters, 
1 Metc. 127; Bigelow v. Willson, 1 
Pick. 485. 


Mich.—Warren v. Slade, 23 Mich. 1, 
9 Am.R. 70; Gorham y. Wing, 10 
Mich, 486, 


Minn.—Parkinson vy. Brandenburg, 
ae Ne 919, 35 Minn. 294, 59 Am.R. 


Mo.—Kimm vy. Osgood, 19 Mo. 60; 
ae Mary Blane v. Beehler, 12 Mo. 


N.J.—McCulloch v. Hopper, 47 N. 
J.Law 189, 54 Am.R. 146; Warshaw 
v. Dé Mayo, 150 A, 214, 8 N.J.Mise. 359 
[rev 145 A. 733]. 


N.Y.—Phelan v. Douglass, 11 How. 
Pr. 193; Cornell v. Moulton, 3 Den. 12; 
Homan v. Liswell, 6 Cow. 659; Ex p. 
Dean, 2 Cow. 605, 14 Am.D. 521. 


Vv. 
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which it is done are coextensive, and that, there- 
fore, where a period of time is to be computed from 
or after a specified act or event, as a general rule, 


act or event is excluded and the 


last day of the period included,?’ in accordance with 
the general rule of exclusion and inclusion,?® and 
in some jurisdictions this rule is prescribed by stat- 
ute.*° But as in the use of other words or phrases,** 
whether the day on which an act was done or an 
event happened should be included or excluded is 


_ Pa.—Edmundson v. Wragg, 104 Pa. 
500, 49 Am.R. 590; Cromelien v. Brink, 
29 Pa. 522, 524; Green’s Appeal, 6 
Watts & S. 327, 328; Keppelman v. 
Reading, 14 Pa.Dist. 61, 62. 


R.I.—Millard vy. Willard, 3 R.I. 42. 


S.C.—Corwin v. Comptroller-Gen., 6 
S.C; 390; 


Tex.—Smith vy. Dickey, 11 S.W. 
1049, 74 Tex. 61; Lubbock v. Cook, 49 
Tex. 96;— Burr vi Wewis;, .6,- Rex 0165 
White v. Dennis, (Civ.App.) 220 S.W. 


161; Speer v. State, 2 Tex.App. 246. 


Utah.—Wood v. Cowan, 250 P. 979, 
68 Utah 388. 


Wash.—Van Duyn v. Van Duyn, 225 
P. 444, 227 PB. 321, 129 Wash. 428. 


Wyo.—Le Clair v. Hawley, 102 P. 


853, 18 Wyo. 23. 


Eng.—Goldsmiths’ Co. v. West Met- 
ropolitan R. Co., [1904] 1 K.B. 1; lh 
re North, [1895] 2 Q.B. 264; Hardy v. 
Ryle, 9 B.&C. 603, 17 E.C.L. 271, 109 
Reprint 224; Pellew v. Wonford, 9 
B.&C. 134, 17 E.C.L. 68, 109 Reprint 
50; Young v. Higgon, 6 M.&W. 49, 151 
Reprint 317; Webb v. Fairmaner, 3 
M.&W. 473, 150 Reprint 1231; Lester 
vane 15 Ves.Jr. 248, 33 Reprint 


Alta.—Rex v. Delf, 16 Alta.L. 347. 
B.C.—Rae v. Gifford, 9 B.C. 192. 


Ont.—Brown vy. Croucher, [1931] 4 
Dom.L.R. 219; Switzer v. Kahn, 
[1929] 4 DomL.R. 232. 


[a] Application of rule.—(1) This 
rule established by modern authority 
applies to all kinds of instruments, to 
statutes, and to rules and orders of 
court. Austin, Nichols & Co. v. Gil- 
man, 123 A. 32, 100 Conn. 81; Weeks 
v. Hull, 19 Conn. 376, 380, 50 Am.D. 
249., And see generally infra §§ 38— 
48. (2) It applies to the time for fil- 
ing an acceptance of a nomination un- 
der a primary law (Seawell v. Gif- 
ford, 125 P. 182, 22 Idaho 295, Ann. 
Cas.1914A 1132. And see generally 
Elections § 113), (3) and to an appli- 
cation for a patent in this country 
within twelve months after the filing 
of an application for a patent for the 
same invention in a foreign country 
(Hess-Bright Mfg. Co. v. Standard 
Roller Bearing Co., 171 F. 114. Ap- 
plication for patent in general see 
Patents § 146 et seq.). 


29. See supra § 30. 
30. See statutory provisions. 
[a] In New York, for example, the 


statute provides: ‘In computing any 
specified period of time from a speci- 
fied event, the day upon which the 
event happens is deemed the day from 
which the reckoning is made. The 
day from which any specified period 
of time is reckoned shall be excluded 
in making the_ reckoning.’ Gen. 
Constr. L. § 20 [quot Bass v. Board 
of Trustees of Village of Northville, 
235 N.Y.S. 250, 251, 226 App.Div. 165]. 


Sl. See supra §§ 32-34. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


lcs ao ae 


= 


Bm §§ 35-36] 


largely controlled by the intention with which 
“from” or “after” was used in the particular case, 
as construed from the context and subject matter,®2 


and, accordingly, it has been held 


the act or event should be included in the computa- 
tion where such appears to be the intention with 


which “from” or “after” was used, 


context and subject matter,?? or where it is the 
settled practice or established custom to include it ;34 
or that it should be excluded when necessary to save 
a forfeiture,*> or to prevent an estoppel.** 


After expiration of. Under a provision that an 
act can be done after the expiration of so many 


32. 
D8, 2c. 


Kan.—State v. Sessions, 115 P. 641, 
84 Kan. 856, Ann.Cas.1912A 796. 


N.J.—State v. Jackson, 4 N.J.Law 
323, 324. 


Pa.—Ege’s Appeal, 2 Watts 2838. 


Tex.—State v. Asbury, 26 Tex. 82; 
O’Conner v. Towns, 1 Tex. 107. 


W.Va.—State v. Mounts, 14 S.E. 
407, 36 W.Va. 179, 190, 15 L.R.A. 243. 


And see cases infra notes 33-36. 


“All the best authorities hold that 
the words ‘from’ and ‘after’ may be 
construed to include or exclude the 
day of the act, as will best serve to 
earry out the intention of the legisla- 
ture, subserve public policy, avoid 
forfeiture, and validate a proceeding, 
rather than to annul the same.”’ State 
v. Mounts, supra. 


“The day on which the act is done 
is included or excluded, as the case 
requires a rigorous or liberal _con- 
struction.” Ege’s Appeal, 2 Watts 
(Pa.) 283, 285. 


[a] “When not expressly declared 
to be inclusive or exclusive the words 
‘after,’ ‘from,’ ‘subsequent,’ and the 
like are susceptible of different sig- 
nifications and are used in different 
senses, having an exclusive or inclu- 
sive meaning according to the sub- 
ject matter, context, and the purpose 
to be accomplished.” State v. Ses- 
sions, 115 P. 641, 84 Kan. 856, 863, 
Ann.Cas.1912A 796. 


33. U.S.—Griffith v. 
How. 158, 15 L.Ed. 307. 


Conn.—Austin, Nichols & Co. Vv. 
Gilman, 123 A. 32, 100 Conn. 81. 


Ga.—Peterson v. Georgia R., etc., 
Co., 25 S.E. 370, 97 Ga. 798; English 
v. Ozburn, 59 Ga. 392. 


Ind.—Swift v. Tousey, 5 Ind. 196, 
198. 


Kan.—State v. Sessions, 115 P. 641, 
84 Kan. 856, Ann.Cas.1912A 796. 


Miss.—Provident Life & Accident 
Ins. Co. v. Jemison, 120 So. 180, 153 
Miss. 53 [suggestion of error overr 
120 So. 836, 153 Miss. 60]. 


Mo.—State ex rel. Reitemyer  v. 
Gasconade County Court, 33 Mo. 102. 


Ohio.—Thrailkill v. Smith, 138 N.B. 
532, 106 Ohio St. 1. 


Wis.—Siebert v. Jacob Dudenhoefer 
Co., 188 N.W. 610, 178 Wis. 191. 


Ont.—Montreal Bank v. Taylor, 15 
WACiesP 207: 


[a] “Subsequent to.”—Under a 
constitutional provision that when a 
petition is filed proposing amendment 
to the constitution the same shall be 
submitted at the next succeeding reg- 
ular election occurring subsequent to 
ninety days after the filing of. such 
petition, in calculating such ninety- 


Conn.—Sands v. Lyon, 18 Conn. 


Bogert, 18 


TIME 


that the day of | or terminus ad 


as shown by the 


day period the day of filing must be 
included and the election day must 
be excluded. Thrailkill v. Smith, 138 
N.E. 532,106 Ohio St. 1. Time of 
submission of constitutional amend- 
ment in general see Constitutional 
Law § 25. 


“Subsequent” see 60 C.J. p 974. 


34 Austin, Nichols & Co. v. Gil- 
man, 123 A. 32, 100 Conn. 81. 


ot Conn.—Sands v. Lyon, 18 Conn. 


Me.—Moore v. Bond, 18 Me. 
Windsor v. China, 4 Me. 298. 


Mo.—State v. Gasconade County 
Ct., 33 Mo. 102. 


ie N.J.—Thorne v. Mosher, 20 N.J.Eq. 


142; 


S.C.—State v. Schnierle, 39 S.C.L. 
299; Williamson v. Farrow, 17 S.C.L. 
611, 21 Am.D. 492. 


86. Windsor v. China, 4 Me. 298. 


37. Welch v. Welch, (Iowa) 238 N. 
W. 81; Burgess v. Burgess, 23 S.E. 
336, 117 N.C. 447. But see Griffith v. 
Bogert, 18 How. (U.S.) 158, 15 L.Ed. 
307 (first day held indlusive). 


[a] “After the expiration of the 
term.”—Welch vy. Welch, (Iowa) 238 
N.W. 81. 


38. Levy v. Acklen, 2 Tenn.Ch. 
201, 219. 


39. Ala.—Headen v. Headen, 54 So. 
646, 171 Ala. 521. 


Te ai wipe v. Gravier, 9 La. 


Md.—Steuart v. Meyer, 54 Md. 454. 
N.Y.—Marvin v. Marvin, 75 N.Y. 


240; Commercial Bank of Oswego v. 
Ives, 2 Hill. 355; Butts v. Edwards, 
2 Den. 164. 


Tex.—Snow v. Snow, (Civ.App.) 223 
S.w. 240. 


Be raesene yv.. Johnson, 2 Ont.Pr. 


40. Lanham v. McKeel, 37 S.Ct. 
708, 244 U.S. 582, 61 L.Ed. 1331; An- 
dalman v. Chicago & N. W. Ry. Co., 
153 Ill.App. 169, 170; Menges v. Frick, 
73 Pa. 137, 140, 18 Am.R. 731. 


[a] “¥hirty days from date” (1) 
is the same as “thirty days after 
date.’ Lanham v. McKeel, 37 S.Ct. 
708, 709, 244 U.S. 582, 61 L.Ed. 1331. 
(2) But “effective thirty days from 
date” is not the same as “effective 
after thirty days from date.” lLan- 
ham v. McKeel, supra. 


[b] MNo distinction is made in this 
connection between the words “aft- 
er,” “from or after,” or ‘‘within” as 
to the question of exclusion. Menges 
v. Frick, 73 Pa. 137, 140, 13 Am.R. 
Vaws 


41. U.S.—Best v. Polk, 85 U.S. 112, 
119, 21 L.Ed. 805; Sheets v. Selden, 
2 Wall. 177, 17 L.Ed. 822; New York 
Life Ins.) Co. v. Bullock, 26: Bs(2da) 
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days from or after an act or event, the act can- 
not be done until the prescribed number of entire 
days has expired, exclusive of the terminus a quo?? 


quem;°*® and, according to some 


decisions, exclusive of both terminal days.*® 


[§ 36] (2) From Date or Day of Date. In com- 
puting a period of time “from” or “after,” which 
means the same,*® a certain day, or a given date, 
or the day on which an act is done, the general rule 
is to exclude the day of the date from or after which 
the reckoning is made and to include the last day 
of the period,#! and in this connection there is at 
present no distinction in meaning between “date” 


666; In re Hast, 17 F.(2d) 585; Leep- 
er v. Lemon G. Neely Co., 293 F, 967 
[cert den 44 S.Ct. 335, 264 U.S. 586, 
68 L.Ed. 863]; Gibson Coal & Coke 
Co. v. Allen, 280 F. 28; Zimmerman 
v. U. S., 277 F. 965; Bliot Nat. Bank 
v. Gill, 210 F. 933 [aff 218 F. 600, 134 
C.C.A. 358]; Supreme Council A. L. 
H. v. Gootee, 89 F. 941, 946, 32 C.C.A. 
436; Hicks v. National L. Ins. Co., 
60 F. 690, 9.C.C.A. 215; U. S:. v. Hurl- 
burt, 11 Cust.A. 24. 


Ala.—Goode v. Webb, 52 Ala. 452. 


Cal.—Vorwerk v. Nolte, 24 P. 840, 
841, 3 Cal.Unrep.Cas. 285. 


D.C.—Chambers v. Lucas, 41 F.(2d) 
299, 59 App.D.G- 327. 


Fla.—Anderson Mill & Lumber Co. 
v. Clements, 134 So. 588, 101 Fla. 
523; Hodges vy. Filstrup, 114 So. 521, 
ape 943; Savage v. State, 18 Fla. 


Ga.—Holt v. Richardson, 67 S.E. 
798, 1384 Ga. 287; Dobbs v. Conyers, 
137 S.E. 298, 36 Ga.App. 511 [cit Cyc]. 


Tll.—Peoria Savings, Loan & Trust 
Co. v. Elder, 45 N.E. 1083, 1085, 165 
Ill. 55; Ewing v. Bailey, 5 Ill. 420; 
Central Trust Co. of Illinois v. Loeff, 
213 Ill.App. 337; Dierssen v. Albany 
Ins. Co., 204 Ill.App. 246; Dierssen v. 
National Ben. Franklin Fire Ins. Co., 
204 IllApp. 245; Dierssen v. Wil- 
liamsburg City Fire Ins. Co., 204 Ill. 
App. 240; Cummins v. Holmes, il 
Tll.App. 158 [aff 109 Ill. 15]. 


Ind.—Close v. Twibell, 92 N.E. 377, 
47 Ind.App. 290. 


Ky.—Marcum v. Melton, 21 S.W. 
(2d) 293, 231 Ky. 244, 246 [cit Cyc]; 
Verda Harlan Coal Co. v. Harlan Nat. 
Bank, 17 S.W.(2d) 718, 229 Ky. 565; 
Tackett v. Mayo, 275 S.W. 866, 210 
Ky. 299; Whitt v. Howard, 275 S.W. 
794, 210 Ky. 215; Logan County .v. 
McCarley, 223 S.W. 1094, 188 Ky. 
705; McKinster v. Shaffer, 217 S.W. 
676, 186 Ky. 598; Meridan Life In- 
surance Co. v. Milan, 188 S.W. 879, 
172 Ky. 75, L.R.A.1917B 103; Newton 
v. Ogden, 102 S.W. 865, 126 Ky. 101, 
381 Ky.L. 549; Mooar v. Covington 
City Nat. Bank, 80 Ky. 305, 3 Ky.L. 


674; Handley v. Cunningham, 12 
Bush 401; Wood v. Com., 11 Bush 
220; Chiles v. Smith, 13 B.Mon. 460; 


Claxton v. Suter, 13 Ky.L. 973; Ford 


Vo Smith; 13°Ky.b. 779. 


La.—McWilliams v. Comeaux, 65 
So. 112,-135 La. 210. 


Me.—Fenlason v. Shedd, 84 A. 409, 
109 Me. 326, 328; Page v. Weymouth, 
47 Me. 238, 244; Flint v. Sawyer, 36 
Me. 226; Peables v. Hannaford, 18 
Me. 106. 


Md.—Stiegler v. Eureka Life Ins. 
Co., of Baltimore, 127 A. 397, 146 Ma. 
629; Calvert v. Williams, 34 Md. 672. 


Mass.—In re Marcellino, 171 N.E. 
81. 271 Mass. 323; Tuttle v. Boston, 
102 N.E. 57, 215 Mass. 57; Walker v. 
John Hancock Mut. Life Ins. Co., 45 


’ 
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and “day of the date,”4? although there are some 
But this is not neces- 
sarily the construction of the word under all cir- 
cumstances; it has no absolute and invariable sense, 
but is to be taken to be exclusive or inclusive ac- 


early cases to the contrary.** 


TIME 


cording as it will, in the particular case, effectuate 


the intention with which it was 


tained from the context and subject matter,** and 
accordingly, as so construed, “from” or “after” a 
certain day or date has been held to be inclusive 
of the first day or date,*® such as in determining 
the probation period of a civil service employee.*® 


N.E. 89, 90, 167 Mass. 188; Kendall 
v. Kingsley, 120 Mass, 94, 95; Bemis 
v. Leonard, 118 Mass. 502, 19 Am.R. 
470; Perry v. Provident L. Ins., etc., 
Co., 99 Mass. 162; Atkins v. Sleeper, 
7 Allen 487; Fuller v. Russell, 6 Gray 
128; Wiggin v. Peters, 1 Metc. 127; 
Bigelow v. Willson, 1 Pick. 485. 


Mich.—Shelton y. Gillett, 44 N.W. 
428, 79 Mich. 173. 


Minn.—State v. Brown, 22 Minn. 
482, 483. 


N.H.—Blake v. Crowninshield, 9 N. 
H. 304; Rand v. Rand, 4 N.H. 267. 


N.J.—McCulloch v. Hopper, 7 N.J. 
L.J. 386; In re Evans, 29 N.J.Eq. 571. 


N.Y.—Judd v. Fulton, 10 Barb. 117, 
118, 4 How.Pr. 298; People v. Horn- 
beck, 61 N.Y.S. 978, 30 Misc. 212; Peo. 
v. _Broome, !19 Wend. 87; Doe. v. 
Smyth, Anth.N.P. 243; Homan vy. Lis- 
well, 6 Cow. 659. 


N.C.—Burgess v. Burgess, 
336, 117 N.C. 447. 


Ohio.—State v. Board of Deputy 
State Supervisors and Inspectors of 
Elections, 112 N.E. 136, 138, 93 Ohio 
ee Cunningham y. Phillips, Tapp. 
184, 


Okl.—Harrison y. Reed, 197 P. 159, 
81 Okl. 149. 


Pa.—Menges y. Frick, 73 Pa. 137, 
140, 18 Am.R. 731; Duffy v. Ogden, 64 
Pa. 240, 241; Brisben vy. Wilson, 60 
Pa. 452, 457; Mark v. Russell, 40 Pa. 
372, 373; Taylor v. Jacoby, 2 Pa. 495, 
497, 45 Am.D. 615; In re Goswiler, 3 
Penr.&W. 200; Wright v. Church, 26 


23 S.E. 


Pa.Dist. 195, 197 [quot Cyc]; Schei- 
ber v. Baer, 4 Pa.Dist. 633; Hampton 
v. Erenzeller, 2 Browne 18; Esler v. 


Peterson, 8 Phila. 303; Wayne v. Duf- 
fy; 1 Phila. 367; In re Parker, 14 
Wkly.N.C. 566. 


Philippine.—Hontiveros v. Altavas, 
24 Philippine 6383, 645 [quot Cyc]. 


R.I.—Frey v. Rhode Island Co., 91 
A. 1, 37 RI. 96, Ann,Cas.1918A 920; 
Ordway v. Remington, 12 R.I. 319, 34 
Am.R. 646. 


§.C.—Lorent v. South Carolina Ins. 
€o., 10 S.C.L. 505. 


Tex.—Aitna Life Ins. Co. v. Wim- 
berly, (Civ.App.) 108 S.W. 778 [rev on 
other grounds 112 S.W. 10388, 102 Tex. 
46, 132) Am/S.R.. 852, 23 L.R.A.N.S, 
759]; Eyl v. State, 84 S.W. 607, 37 
Tex.Civ.App. 297. 


Utah.—I. X. L. Furniture & Carpet 
Installment House vy. Berets, 91 P. 
279, 280, 32 Utah 454. 


Wis.—Siebert vy. Jacob Dudenhoe- 
fer, 188 N.W. 610, 178 Wis. 191. 


Eng.—Blunt y. Heslop, 8 A.&E. 577, 
35 B.C.L. 739, 112 Reprint 957; Wat- 
son v. Pears, 2 Campb. 294, 296, 170 
Reprint 1160; In re Sir Robert How- 
ard, 2 Salk. 625, 91 Reprint 528. 


Ont.—Switzer v. Kahn, [1929] 4 


used, as ascer- 


Dom.L.R. 232; Re Burns, 25 Ont.L. 
168, 20 Ont.W.R. 536; Hanns v. John- 
ston, 3 Ont. 100; Sutherland v. Bu- 
chanan, 9 Grant Ch. 135; McCrea v. 
Waterloo County Mut. F. Ins. Co., 26 
U.C.C.P. 481; McCann Milling Co. v. 
Martin, 10 Ont.W.R. 1053. 


[a] Whether day of happening of 
certain event should be included as a 
basis from which to compute time 
has been a vexed question for many 
centuries, and, in consequence of a 
spirited controversy as to whether it 
should be included or excluded, and to 
remove any doubt upon the subject, 
Gregory IX, in his decretals, intro- 
duced the phrase “a year and a day,” 
thus including the first and last day 
of the term. Holman y. De Lin-River 
Finley Co., 47 P. 708, 30 Or. 428. 


[b] “his date.”—-An order giv- 
ing a certain number of days “from 
this date’ means from the day on 
which order was made. Petty v. Fos- 
ter, 252 P. 836, 122 Okl. 152; Harrison 
v. Reed, 197 P. 159, 81 Okl. 149. 


42. Conn.—Weeks v. Hull, 19 Conn. 
376, 50 Am.D. 249. 


Me.—Oatman vy. Walker, 33 Me. 67. 


Mass.—Bigelow v. Willson, (1 
Pick.) 485, 494. 


Mo.—Kimm y. Osgood’s Adm’r, 19} 


Mo. 60, 61. 


N.Y.—Wilcox v. Wood, 9 Wend. 346, 
348. 


N.C.—Houser v. Reynolds, 2 N.C. 
114, 1 Am.D. 551. 


Ont.—Sutherland v. 
Grant; Ghy 35: 


And see cases supra note 41. 


43. Osburn v. Rider, Cro.Jac. 135, 
79 Reprint 118; Seignoett v. Noguire, 
By i gedebeny Tee 1241, 1242, 92 Reprint 


44 Sands v. Lyon, 18 Conn. 18, 27; 
Donaldson vy. Smith, 1 Ashm., (Pa.) 
197; State v. Stone, 38 A. 654, 20 R.I. 
269; Wilkinson v. Gaston, 9 Q.B. 137, 
145; 58: B.C. L137, 115: Reprint 1227> 
Pugh yv. Duke of Leeds, Cowp. 714, 
717, 98 Reprint 1323. 


[a] 
ary to the first day of October”, as 
used in a penal statute, construed as 
“between the first day of January and 


Buchanan, 9 


the first day of October.” State y. 
Stone, 38 A. 654, 20 R.I. 269. 
45. U.S.—Griffith' v. Bogert, 18 


How. 158, 163, 15 L.Ed. 307. 


Mectye cos v. Whitman, 8 Cal. 412, 
5. 


Dak.—Taylor v. Brown, 
525, 526, 5 Dak. 835. 


Pa.—Wright v. Church, 26 Pa.Dist. 
195, 197 [quot Cyc]; Donaldson y, 
Smith, 1 Ashm. 197. 


Philippine.—Hontiveros y. Altavas, 
24 Philippine 633, 645 [quot Cyc]. 


40 N.W. 


[§ 37] e. “Within.” 
tire days are required,*® a period of time, expressed 
as “within” a specified time after or from a given 
day or date, is, as a general rule, computed by ex- 
cluding the given first day or date and including the 
last day of the period,*® unless the context shows a 


“From the first day of Janu-, 


[§§ 36-37 


Where present interest passes. Some decisions, 
hold that an exception to the general rule exists 
where a present interest passes on the day the 
computation begins, and that in such ease the day 
of the date should be included in the computation.*? 


Except where clear or en- 


Wis.—McGinley v. Laycock, 68 N. 
W. 871, 872, 94 Wis. 205. 


Eng.—Russell vy. Ledsam, 14 M.& 
W. 574, 153 Reprint 604; Wilkinson v. 
Gaston, 9 Q.B. 187, 145, 58 H.C:L. 137, 
115 Reprint 1227. 


[a] Session of legislature for six- 
ty days from noon March 1 expires 
at noon April 30. Alaska Pacific Fish- 
eries y. Territory of Alaska, 236 F. 
52, 149 C.C.A. 262 [cert den 37 S.Ct. 
242, 242 U.S. 648, 61 L.Hd. 544, and 
error dism 39 S.Ct. 208, 249 U.S. 53, 
63 L.Ed. 474]. Session of legislature 
in general see States §§ 59-63. 


46. People v. Coffin, 117 N.E. 85, 
279 Ill. 401 [aff 202 Ill.App. 100]. 


[a] . Thus a civil service statutory 
provision authorizing city department 
heads to discharge employees ‘at or 
before expiration of period of proba- 
tion,” and a civil service commission 
rule fixing probationary period at six 
months, do not authorize excluding 
day of appointment, and an employee 
appointed Noy. 13, 1914, could not be 
discharged May 13, 1915, as the stat- 
ute providing that time shall be com- 
puted by excluding the first and in- 
cluding the last day is inapplicable. 
People v. Coffin, 117 N.E. 85, 279 Ill. 
401 [aff 202 Ill.App. 100]. 


Term of employment of probation- 
ary employee in general see Munici- 
pal Corporations § 1648. 


47. Taylor v. Brown, 18 S.Ct. 549, 
147 U.S. 640, 87 L.Ed. 313; Pearpoint 
v. Graham, 19 F.Cas.No. 10,877, 4 
Wash.C.C. 232; Budds vy, Frey, 117 N. 
W. 158, 104 Minn. 481, 15 Ann.Cas. 
24; Nesbit v. Godfrey, 25 A. 621, 155 
Pa. 251; Lysle v. Williams, 15 Serg. 
&R. (Pa.) 135. 


48. See supra § 381. 
ane U.S.—In re Anttonen, 293 F. 


Ala.—Rice v. J. H. Beavers & Co., 
71 So. 659, 196 Ala. 355. 


TIdaho.—Seawell v. Gifford, 125 P. 
182, 22 Idaho 295, Ann.Cas.1914A 1132. 


Ky.—Miller v. Henshaw, 4 Dana 

Mont.—State v. Justice Court of 
Silver Bow Tp., Silver Bow County, 
257 P. 1034, 86 Mont. 58. 


N.H.—Blake v. Crowninshield, 9 N. 
H. 304. 

Utah.—Ducheneau v. House, 10 P. 
427, 4 Utah 368. 


Eng.—-Ex p. Fallon, 5 T.R. 283, 101 
Reprint 159. 


And see generally supra § 36 text 
and note .76, i 


[a] “The words ‘in which’ and 
‘within which’ (the latter the equiva- 
lent of the former and more often 
used) import something to 
be done in or within a certain time 
after an event or date.” State v. Jus- 
tice Court of Silver Bow Tp., Silver 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 37-38] 


contrary intention,®® as where the period is ex- 
pressed as “within” a specified time before a given 
day or date, in which case the last day mentioned 


is excluded.®1 


[§ 38] 5. Application of Rules to Particular Acts 
and Proceedings—a. Interpretation and Performance 
The general rules as to inclusion 


of Contracts.°? 
or exclusion of days in computing 


the interpretation of contracts, as to matters of 
time,°* unless there is evidence of a different in- 
tention.®®> For example, the general rule that, where 
time is to run from or after a given day or date, 
that day is to be excluded from the computation 
and the last day ineluded®® applies in computing 
the time within which an act may or must be per- 
formed, or an event happen, under the terms of the 


oo County, 257 P. 1034, 80 Mont. 53, 


[b] Contract to be performed in so 
many days, without saying more, ex- 
cludes the day of the date of the con- 
tract from the computation. Blake 
v. Crowninshield, 9 N.H. 304, 307. 


50. State vy. Justice Court of Silver 
Bow Tp., Silver Bow County, 257 P. 
1034, 80 Mont. 53. 

51. State v. Justice Court of Sil- 
ver Bow Tp., Silver Bow County, su- 
pra. And see generally supra § 33. 

52. Construction of contracts as to 
time in general see Contracts § 583. 


Inclusion and exclusion of days in 
ascertaining maturity of commercial 
paper see Bills and Notes § 596. 

53. See supra §§ 29-87. 

54. Dickson v. Frisbee, 52 Ala. 165, 
23 Am.R. 565; Gray v. Worst, 31 S.W. 
585, 129 Mo. 122; Hamilton Ridge 
Lumber Corporation v. Boston Ins. 
Con 13l-S.bwe2,, £33 S.C. 472; 


55. Dickson vy. Frisbee, 52 Ala. 165, 
23 Am.R. 565. And see cases infra 
note 59. 

56. See supra § 36. 

57. U.S.—Sheets vy. Selden, 2 Wall. 
177, 17 L.Ed. 822; New York Life Ins. 
Co. v. Bullock, 26 F.(2d) 666. ‘ 

Ariz.— Wahlstrom y. Christy, 180 P. 
528, 20 Ariz. 331. 

Ark.—United Order of Good Sa- 
maritans v. Grigsby, 22 S.W.(2d) 31, 
180 Ark. 610. 

Cal.—Johnson v. Kaeser, 239 P. 324, 
196 Cal. 686. 

Tll.—Protection L. Ins. Co. v. Pal- 
mer, 81 Ill. 88. 

Ind.—Williams v. Chambers, 154 N. 
EB. 295, 85 Ind.App. 404. 

Me.—Mente & Co. v. Robinson, 160 
A. 29; Oatman v. Walker, 33 Me. 67. 


Mass.—Chamberlain & Burnham y. 
Cohn, 158 N.E. 846, 261 Mass. 322; 
Buttrick v. Holden, 8 Cush. 233; Far- 
well y. Rogers, 4 Cush. 460. 


Mich.—Shelton y. Gillett, 44 N.W. 
428, 79 Mich. 1738. 

Mo.—Malin v. Netherlands Ins. Co., 
219 S.W. 143, 203 Mo.App. 153. 


N.Y.—Campbell v. International L. 
Assur. Soc., 17 N.Y.Super. 298. 


Ohio.—Bayer v. Gage, 168 N.E. 749, 
33 Ohio App. 108, 

_—Montague Corporation v. E. P. 
Sion nner Co., 134 S.E. 147, 136 
S.C. 40. 

Tenn.—Allen v. Effler, 235 S.W. 67, 
144 Tenn. 685. 


pS sh Deke Se ead ce 
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and also under such general rule the 
day the contract is entered into or other day agreed 
upon for the commencement of its obligations is 


excluded in determining the commencement and 


duration of the 


time®? apply in 


Tex.—Wilbanks y. Selby, (Civ.App.) | made. 


227 S.W. 371; Gaut v. Dunlap, (Civ. 
App.) 188 S.W. 1020. 


Va.—Dickerson v. McNulty, 129 S. 
E. 242, 142 Va. 559; Homestead Fire 
oe Co. v. Ison, 65 S.H. 4638, 110 Va. 


[a] Bule applied to: (1) Default 
in payment of rent for a given num- 
ber of days as ground for forfeiture. 
Wahlstrom y. Christy, 180 P. 528, 20 
Ariz. 33. Forfeiture for nonpayment 
of rent in general see Landlord and 
Tenant § 1758. (2) Option for a giv- 
en period to repurchase personalty 
(Weld v. Barker, 26 A. 239, 153 Pa. 
465) (3) or to purchase or sell land 
(Williams v. Chambers, 154 N.E. 295, 
85 Ind.App. 404; Serrill v. Burk, 8 
Phila. (Pa.) 515; Allen v. Effler, 235 
S.W. 67, 144 Tenn. 685; Wilbanks v. 
Selby, (Tex.Civ.App.) 227 S.W. 371). 
(4) Provision of policy that protec- 
tion should continue for five days aft- 
er notice of cancellation was received. 
Malin v. Netherlands Ins. Co., 219 S. 
W. 143, 2038 Mo.App. 158. Duration of 
risk generally see Insurance § 277. 
(5) Time for payment of money. 
Johnson vy. Kaeser, 239 P. 324, 196 Cal. 
686; Protection Life Ins. Co. v. Pal- 
mer, 81 Ill. 88; Mathews Farmers’ 
Mut. Live Stock Ins. Co. v. Moore, 108 
N.E. 155, 58 Ind.App. 240; Farwell v. 
Rogers, 4 Cush. (Mass.) 460; Shelton 
v. Gillett, 44 N.W. 428, 79 Mich. 173. 
(6) Time of shipment by seller. 
Mente & Co. v. Robinson, (Me.) 160 
A. 29. As to time of shipment gen- 
erally see Sales § 332. 


[b] General rule which excludes 
day act is done (see supra § 35) has 
been held to apply to a policy of in- 
surance containing stipulations for 
liability for death resulting in ninety 
days from the happening of an acci- 
dent, but it appeared that no rule of 
computation would have brought the 
death within ninety days. Perry v. 
Provident L. Ins., etc., Co., 99 Mass. 
162. Death or disability within speci- 
fied time as affecting insurer’s liabil- 
ity see Accident Insurance § 179. 


[ce] Days of grace.—Where a fra- 
ternal insurance company’s constitu- 
tion and by-laws require payment of 
dues ‘on or before the first of the 
month, with ten days of grace,’ in- 
sured has ten full days after the first 
day of the month to pay dues, and 
where he does so on the eleventh, it 
is sufficient. United Order of Good 
Samaritans v. Grigsby, 22 S.W.(2d) 
31, 180 Ark. 610. Dues and assess- 
ments of mutual benefit insurance in 
general see Mutual Benefit Insurance 
§§ 45-53. 


[d] “From the time of the con- 
tract” has been held to be inclusive 
of the day on which the contract was 


contract.°’ This general rule, of 


course, does not apply where the contract, as con- 
strued from the context and subject matter, mani- 
fests a different intention of the parties,®® such as 
that the first day shall be inclusive;®® nor does it 
apply where the rule as prescribed by statute re- 
lates exclusively to the construction of statutes,*! or 
where there is a statutory provision requiring both 
days to be excluded.®? 


“Before,” “by,” “to,” or “until.” In accordance 
with the general rule in such ecases,®? the words 
“before,” “by,” “to” or “until,” when used in a 

? b) 5) 


Brown v. Buzan, 24 Ind. 194. 


Time for performance of contract 
in general see Contracts §§ 775-785. 


58. U.S.—United Timber Corpora- 
tion v. Bivens, 264 F. 308 [aff 253 F. 
968, and cert den 40 S.Ct. 587, 253 U. 
S. 495, 64 L.Ed. 1030]. 


Ala.—Goode v. Webb, 52 Ala. 452. 


Cal.—Law v. Northern Assur. Co. 
of London, 132 P. 590, 165 Cal. 394. 


Pe es v. Sleeper, 7 Allen 


N.H.—Blake y. Crowninshield, 9 N. 
H. 304. 


N.Y.—Mack v. Burt, 5 Hun 28; Levi- 
son y. Stix, 10 Daly 229. 


Pa.—Serrill v. Burk, 1 Leg.Gaz. 489. 


[a] Mllustration.—A covering note 
of fire insurance issued by a fire in- 
surance company, which provides that 
the insurance shall cease thirty days 
from date thereof at noon or at such 
time prior thereto as the company’s 
policy may be issued, is not ambigu- 
ous in the term of insurance, since, 
under a statute stating the ordinary 
rule of exclusion and inclusion, the 
term of insurance will be fixed by ex- 
cluding the first day and including 
the last. Law v. Northern Assur. Co. 
of London, 132-P. 590, 165 Cal. 394. 
Duration of risk in general see Fire 
Insurance § 99; Insurance § 277. 


As to duration of term of lease see 
Landlord and Tenant § 53. 


59. Goode v. Webb, 52 Ala. 452; 
Gray v. Worst, 31 S.W. 585, 129 Mo. 
122; People v. Robertson, 39 Barb. 
(N.Y.) 9; Allen v. Effier, 235 S.W. 67, 
144. Tenn. 685. 


60. Chamberlain & Burnham vy. 
Cohn, 158 N.E. 846, 261 Mass. 322; 
Meeks v. Ring, 4 N.Y.S. 117, 51 Hun 
329; Deyo y. Bleakley, 24 Barb. (N. 
Y.) 9; Donaldson v. Smith, 1 Ashm. 
GPa Lote 


61. Pacific Mut. Life Ins. Co. of 
California v. Alsop, 134 N.E. 290, 191 
Ind. 638; Cook v. Gray, 6 Ind. 335; 
Dickerson v. McNulty, 129 S.E. 242, 
142 Va, 559. 


62. See infra this note. 


.fa] In Mouisiana, under Code 
Pract. art 318, which provides that 
‘neither the day of the notice nor 
the day on which the act is to be done 
or the answer filed are included,” in 
determining the day when payment 
shall be made under a contract pro- 
viding for payment fifteen days after 
completion of a building, the day a 
quo and the day ad quem must be de- 
ducted. Meyer y. Bichow, 63 So. 487, 
133 La. 975. 


63. See supra § 33. 
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contract, are ordinarily exclusive of the day to which 
they relate,** but such construction will yield to 
the manifest intention of the parties that it shall 
be inclusive,*® and, in ease of performance, the per- 
forming party is entitled to the whole of that day 


for performance.*® 


“Between.’’®? 


mentioned.®§ 


[§ 39] b. Judicial Proceedings in General.*° : 
accordance with the general rules as to inclusion 
or exclusion of days,’° as a general rule, where any 


A contract to do a certain act or 
to be responsible for loss between two specified 
days has been held exclusive of both of the days 


TIME 


[§§ 38-39 


ute, rules of practice, or order of court to be done 
within a certain number of days from or after a 
prior proceeding or event, the first day is excluded 
in computing such period.’ ) : 
matter of practice br procedure is required a given 
period before a specified date or day, the day speci- 


Where, however, such 


fied should be excluded and the first day of the 


days.74 


period be included,?? unless the manifest intention 
was to include the last day,** or to exclude both 
It has been held that an order giving or 


extending the time for doing an act in court prac- 


In 


Tn 
be done.*> ‘* 


matter of practice or procedure is required by stat- 


64. I11.—Brandenburg vy. Buda Co., 
132 N.E. 514, 299 Ell. 133. 


Ind.—Newby v. Rogers, 40 Ind. 9. 


Mass.—Kendall y. Kingsley, 120 
Mass. 94. 


Tex.—J. C. Engelman Land Co. v. 
La Blanco Agr. Co., (Commn.App.) 
239 S.W. 937, 21 A.L.R. 1535 [rev (Civ. 
App.) 220 S.W: 653]; Home Benefit 
Ass’n v. Robbins, (Civ.App.) 34 S.W. 
(2d) 329. 


Cerne hee bad v. Phillips, 10 Man. 
694. 

65. Ill.—Brandenburg v. Buda Co., 
132 N.E. 514, 299 Ill. 183 [aff 218 Til. 
App. 542]. 

Mass.—Kendall v. 
Mass. 94. 


N.J.—Houghwout v. Boisaubin, 18 
N.J.Eq. 315. 


N.C.—Blalock v. Clark, 45 S.E. 642, 
133 N.C. 306; Elizabeth City Cotton 
Mills v. Dunstan, 27 S.B. 1001, 121 N. 
C. 12, 61 Am.S.R. 654. 


Ont.—Re Smith, 69 Dom.L.R. 477. 


[a] Illustration.—Where a _ con- 
tract is to take effect from its date 
and continue to a certain other date, 
the latter date is not excluded but 
is to be considered the last day of 
the contract. Brandenburg v. Buda 
Co., 132 N.E. 514, 299 Ill. 183 [aff 218 
Ill.App. 542]. 


[b] Option which is to close “by” 
a certain day includes that day. Bla- 
lock v. Clark, 45 S.H. 642, 133 N.C. 
306. 

66. See Contracts § 775; and gen- 
erally supra Sra 

67. See generally supra § 34. 

68. Richardson y. Ford, 14 Ill. 332; 
Atkins v. Boylston F. & M. Ins. Co., 5 
Metc. (Mass.) 439, 39 Am.D. 692; Fow- 
ler v. Rigney, 5 Abb.Pr.N.S. (N.Y.) 
182; Cook vy. Drais, 2 Cinc.Super, 340, 
13 Ohio Dec. (Reprint) 938. 

69. Inclusion or exclusion of days 
as to: 

Duration of term of court see Courts 

§ 231. 

Time for: 
Bringing action see Limitations of 
Actions § 478. 


Filing memorandum or bill of costs 
see Costs § 440 note 16 [a]. 


Kingsley, 120 


70. See supra §§ 29-387. 
71. Ala.—Chapman y. Ewing, 78 
Ala, 403. 


Ind.—Close v. Twibell, 92 N.E. 377, 
47 Ind.App. 290. 


Iowa.—Fink vy. Fink, 8 Iowa 313. 


46 Am.R. 406. 
Mass.—Cooley v. Cook, 125 Mass. 

406. 

Mich.—Davis v. Davis, 39 Mich. 221. 


Minn.—Spencer vy. Haug, 47 N.W. 
794, 45 Minn. 231. 


N.J.—Thorne y. Mosher, 20 N.J.Eq. 
Bil: 


N.Y.—Vandenburgh y. Van Rens- 


selaer, 6 Paige 147. 


Ohio.—Killian v. Muzio, 15 Ohio 
Cir.Ct.N.S. 864; Baldwin Co. v. Alex- 
ander, 11 OhioN.P.N.S. 133; Cushing 
v. Guyton, 11 OhioN.P.N.S. 47. 


Or.—Nicklin v. Robertson, 
993, 28 Or. 278, 52) Am.S.R. 790 


Pa.—McKinney v. Reader, 6 Waits 


Cie eS ee 


34 


Philippine.—Hontiveros v. Altavas, 
24 Philippine 632, 645 [quot Cyc]. 


Tex.—West v. Dugger, (Civ.App.) 
278 S.W. 239. 


vVt.—Alger v. Curry, 40 Vt. 437. 


Wash.—Corliss v. McFerran, 196 P. 
583, 115 Wash. 56. 


Eng.—Robinson v. Waddington, 13 
@-B. 753, 66 E.C.L. 753, 216 Reprint 
1451. 


[a] Rule applied to: (1) Time for 
appearance and answer after service 
of summons. Steeves v. Steeves, 
(Or.) 9 P.(2d) 815. Time of appear- 
ance in general see Appearances § 17. 
(2) A submission to arbitration pro- 
viding that the award shall be made 
or filed within an agreed number of 
days. Chapman v. Ewing, 78 Ala. 403; 
Fink v. Fink, 8 Iowa 313. Time of 
return of award in general see Arbi- 
tration and Award § 288. (3) Order 
requiring payment of alimony within 
a certain number of days. Davis v. 
Davis, 39 Mich. 221. Time for pay- 
ment of alimony in general see Di- 
vorce § 632. 


[b] Under Bankruptcy Act of 1867 
(1) which provided that the com- 
mencement of proceedings in bank- 
ruptcy should dissolve an attachment 
levied within the preceding four 
months, the period was computed by 


excluding the first day. Cooley v. 
Cook, 125 Mass. 406; Richards v. 
Clark, 124- Mass. 491. (2) Liens 


avoided by adjudication of bankrupt- 
cy in general see Bankruptcy § 290. 


72. Ind—Davidson yv. Lemontree, 
123 N.E. 177, 71 Ind.App. 215, 


PY SauicMints ate soars ct v. Porter, 18 Kan. 


Ky.—Woods v. Patrick, Hard, 457. 
N.Y.—People v. Burgess, 47 N.E. 


Me.—Cressey v. Parks, 75 Me. 387,1889, 153 N.Y. 561. 


tice to or until a specified day includes that day 
as a part.of the time within which the act may 


Neca v. Black, 6 Ont.Pr-. 


_ [a] Rule applied to time of draw- 
ing jurors. People v. Burgess, 47 N. 
E..; 889,153 N.Y. 561, 12) N.Y-Cr, 450 
[rearg den 154 N.Y. 760, 49 N.E. 1101]. 
Time of drawing jury list in general 
see Juries § 229. 


[b] Change of venue.—(1) In de- 
termining whether an order of change 
of venue has been lodged with the 
court to which the cause is removed 
the required number of days before a 
term to entitle it to be tried at that 
term, the day of depositing the order 
should be included, and the first day 
of the term excluded. Woods vy. Pat- 
rick, Hard. (Ky.) 457. (2) A motion 
for change of venue filed on the 10th, 
in a case set for trial on the 15th, is 
in time within a rule requiring it to 
be filed five days before the case is 
set for trial. Davidson v. Lemontree, 
1237 NE fem eine, Apps) 21-5 eon 
Time for application for change of 
am in general see Venue [40 Cyc 


_, [ce] Joining issues.—In ascertain- 
ing whether issues have been made 
up the number of days required by 
statute before the term at which the 
ease is tried, and in such event, the 
first day of the term is excluded and 
the day of joining issue is included. 
Dougherty v. Porter, 18 Kan. 206. 


“Before,” “by,” “to,” or “until” act 
or day generally see supra § 33. 


73. Montgomery Tract. 
Knabe, 48 So. 501, 158 Ala. 458. 


74 %-EFry v. Hoffman, 102 N.E. 167, 
103 N.E. 15, 54 Ind.App. 434; Snow 
v. Snow, (Tex.Civ.App.) 223 S.W. 240; 
pga gs v. Laraway, 25 A. 435, 64 Vt. 


[a]. Mlustrations.—(1) A statute 
allowing a tender of damages and 
costs to be made at any time until 
three days before the commencement 
of the term to which the action is re- 
turnable excludes from the period 
mentioned both the day on which the 
tender is made and the first day of 
the term. Willey v. Laraway, 25 A. 
435, 64 Vt. 566. (2) Under a rule of 
court requiring a motion for change 
of venue to be filed in time to leave 
five days “between” the day of filing 
and the day of trial, a motion filed on. 
the 8th in a case set for the 13th was 
not filed in time. Fry v. Hoffman, 102 


Cosaeavs 


eS 167, 103 N.H. 15, 54 Ind.App. 
75. Barker v. Keith, 11 Minn. 65; 


Penn Placer Min. Co. v. Schreiner, 35 
P. 878, 14 Mont. 121; St. Louis Com- 
mission Co. yv. Calloway, 47 P. 1688, 
5 Okl. 393. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


“ 39-41] 


days were intended.®1 


76. Computation of time: 

For service on accused of: 
Indictment see Criminal Law § 2022. 
eas jurors see Criminal Law § 


Of period of limitation for prosecu- 
tion see Criminal Law § 354. 


77. See supra text and note 71. 


78. Hammons y. State, 29 S.W. 
780, 35 Tex.Cr. 17; State v. Beasley, 
21 W.Va. 777. 


[a] Thus a statute, general in its 
terms, and providing that time shall 
be computed by excluding the first 
and including the last day, applies to 
the construction of criminal, as well 
as civil, statutes. State v. Beasley, 
21 W.Va. 777. 


i [b] Surrender to preserve appeal. 
& —(1) In computing the number of 
— days within which a convicted person 
who escaped must surrender himself, 
in order to preserve his appeal, the 
day of his escape must be excluded. 
Hammons v. State, 29 S.W. 780, 35 
4 Tex.Cr. 17. (2) Surrender as neces- 
“a sary to prosecute appeal in general 
see Criminal Law §§ 3325, 3513. 


Application of rule to filing of bill 
of exceptions see Criminal Law § 


; 3434. 
5 79. See supra § 35. 
s0. Bush v. Com., 80 Ky. 244, 3 Ky. 
, L. 740 [rev on other grounds 1 S.Ct. 


625, 107 U.S. 110, 27 L.Ed. 354]. 


[a] Pronouncement of sentence.— 
The day on which verdict was ren- 
dered is included in computing the 
time which must elapse before sen- 
tence may be pronounced. Bush v. 
Com., 80 Ky. 244, 3 Ky.L. 740 [rev_on 
other grounds 1 S.Ct. 625, 107 U.S. 
110, 27 L.Ed. 354]. Limitations as to 
time between verdict and sentence see 
Criminal Law § 3022. 


{b] Filing record.—The day judg- 
ment was rendered is included in com- 
puting the time allowed for filing the 
record with the clerk of the court 
of appeals. Wood v. Com., 11 Bush 

-— (Ky.) 220. Time for filing record in 
general see Criminal Law § 3442. 


81. State v. Marvin, 12 Iowa 499, 
502. 
[a] “Clear days,” as used in a 


statute requiring the court to allow 
three clear days in a criminal case to 
intervene between the verdict and 
the rendition of the judgment, “mean 
days exclusive of the day the verdict 
was rendered and the day upon which 
judgment should be pronounced.” 
State v. Marvin, 12 Iowa 499, 502. 
Limitations as to tirne between ver- 
dict and sentence in general see Crim- 
inal Law § 3022. 


82. Computation of time for filing 
of plea or answer see Pleading §§ 235, 


__ Criminal cases.7¢ The general rule excluding the 
_ first and including the last day*’ also applies to a 
_ matter of practice or procedure in a criminal ease,7® 
except in jurisdictions in which the rule prevails?® 
of including the day of the act, in computing time 
from or after an act done;®° and except where clear 


 [§ 40] c. Pleading.8? In accordance with the gen- 
~ eral rules,**in computing the time for filing or 

serving a pleading** from or after a particular day 
or event, either the first or last day of the period 
should be excluded and the other included;**® and 
the general rule is to exclude the first day,8* such 
as the return day of the summons,®* and to include 


TIME 


the last day.88 


[§ 41] d. Notices*°—(1) In General. 
ance with the general rules,®° where notice of a spec- 
ified period of time, such as so many days, from or 
after a given date or event, is required by statute, 
order of court, or written instrument before a cer- 
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In accord- 


tain act is to be done, or a certain event is to oc- 


237. 
83. See supra §§ 29-37. 


84. Time for filing and service of 
pleadings in general see Pleading §§ 
196, 228-239, 264, 369, 384, 404, 463— 
466, 605-627, 799, 804, 930. 


85. State v. Jackson, 4 N.J.Law 
323; Hoffman y. Duel, 5 Johns. (N. 
ie) esas 

86. Ward v. Yarnelle, 91 N.E. 7, 
pag: ne nab. Marks v. Russell, 40 

a. : aynerv. Dutfy,- 1 Phila, 
(Pa.) 367. i; 

[a] Where certain time must 


elapse between the presentation of 
a petition and the next term of court, 
the day the petition was presented 
must be excluded. Morrison v. Mor- 
rison, 3 Lanc.L.Rev. (Pa.) 272. 


_ (b] In Kentucky a traverse of the 
inquisition on a writ of forcible de- 
tainer must be filed within three days 
next after the finding, and in comput- 
ing the time the day of the finding 
must be included. Claxton vy. Suter, 
TSO PISye O18: 


87. Neitzel v. Hunter, 19 Kan. 221; 
eae v. Elliott, 11 Wkly.N.C. (Pa.) 


fa] In Virginia, notwithstanding 
Code (1904) § 5 cl 8, the day on which 
process was returned should be in- 
cluded in determining whether one 
month had elapsed, within the mean- 
ing of § 3241, authorizing the clerk to 
dismiss the suit if one month elapse 
after process is returned without the 
declaration being filed. Jennings v. 
Pocahontas Consolidated Collieries 
Co., 76 S.E. 298, 114 Va. 213. 


{b] In Ontario a plaintiff must de- 
clare within one year after the service 
of the writ of summons, inclusive of 
the day of service. Murchison y. Can- 
ada Farmers’ Ins. Co., 8 Ont.Pr. 451. 


88. Ga.—Gainesville Grocery Co. v. 
Bank of Dahlonega, 102 S.E. 912, 25 
Ga.App. 230. 


Ind.—Ward v. Yarnelle, 91 N.E. 7, 
173 Ind. 535. 


Ky.—Combs v. Frick Co., 171 S.W. 
999, 162 Ky. 42. 


La.—Victoria Lumber Co. v. Wood- 
son, 127 So. 95, 13 La.App. 30. 


N.Y.—Sugerman v. Jacobs, 145 N.Y. 
S. 429, 160 App.Div, 411. 


[a] “Wntil” (1) a specified day to 
plead includes all of that day. 
Gainesville Grocery Co. v. Bank of 
Dahlonega, 102 S.H. 912, 25 Ga.App. 
230; Sugerman v. Jacobs, 145 N.Y.S. 
429, 160 App.Div. 411. (2) Whole 
day to do act in general see supra § 
27. 


89. Construction of statutory 
regulations in general see Notice § 62. 


Wotice in general see Notice 46 C. 


cur, in computing such period either the day on 
which the notice is given, or the day of performance, 
must be excluded, and the other included,®! and the 
rule usually adopted in such cases, both at common 
law and under the statutes, is to exclude the day of 
giving, serving, or publishing the notice and to 
include the last day of the period;®2 and where the 


J. p 534. 

90. See supra §§ 29-37. 

91. Ga.—Seaboard Air Line R. Co. 
v. Greenfield, 128 S.E. 430, 160 Ga. 


407; Marshall v. Armour Fertilizer 
Works, 100 S.E. 766, 24 Ga.App. 402. 


Ind.—Fox v. Allensville, C. S. & V. 
Turnpike Co., 46 Ind. 31. 


Iowa.—McLeland v. Marshall Coun- 
gece N.W, 401,203 N.W. 1, 199 Iowa. 


Md.—Walsh v. Boyle, 30 Md. 262. 


Mich.—Graham v. Board of Sup’rs 
of Manistee County, 156 N.W. 344, 
190 Mich. 162. 


Miss.—Mitchell 
Miss, 567. 


N.J.—Stroud v. Consumers’ Water 
Co., 28 A. 578, 56 N.J.Law 422. 


N.Y.—Jackson v. Van Valkenburgh,. 


v. Woodson, 37 


8 Cow. 260; Irving v. Humphreys, 
Hopk. 364. z 
Ag oo ee v. Downey, 32 N.C. 


Vt.—Mason vy. Brookfield School 
Dist. No. 14, 20 Vt. 487. 


[a] Notice held insufficient.—A 
notice published June 9 for a meet- 
ing on June 18 is not sufficient under 
a statute requiring ten days’ notice. 
Seaboard Air Line Ry. Co. v. Green- 
field, 128 S.E. 430, 160 Ga. 407. 


92. U.S.—U. S. v. Bergdoll, 272 F. 
498 [error dism 279 F. 404, cert den 
42 S.Ct. 589,259. U.S. 585, 66 L.Ha. 
1076]; Farrell v. Edward Rutlidge: 
Timber Co., 271 F. 766 [aff 41 S.Ct. 
328, 255 U.S. 268, 65 L.Ed. 623 (rev 
258 F. 161)]; Hicks v. National Life 
Ins. Co., 60 F. 690, 9 C.C.A. 215. 


Ala.—Chancey v. State, 54 So. 522, 
170 Ala. 83; Richter vy. State, 47 So.. 
163, 156 Ala. 127. 


Cal.—Ley v. Dominguez, 299 P. 713, 
212 Cal. 587; In re Los Angeles Trust 
Co., 112. P. 56, 158 Cal. 603; Wilson v. 
His Creditors, 55 Cal. 476; Misch v. 
Mayhew, 51 Cal. 514. 


Ga.—Holt v. Richardson, 67 S.E. 
798, 184 Ga. 287. 


Ill.— People v. Ehler, 170 N.E. 1, 
838 Ill. 67; Fielder v. HEckfeldt, 166 
N.E. 504, 335 Ill. 1; Nelson v. Francis 
Beidler & Co., 134 Ill.App. 655; Wahl 
v. Nauvoo, 64 Ill.App. 17. 


Kan.—Amis v. Board of Com’rs of 
Jewell County, 158 P. 52, 98 Kan. 321; 
Beckwith v. Douglas, 25 Kan. 229; 
Warner v. Bucher, 24 Kan. 478. 


Me.—Page v. Weymouth, 47 Me. 
238. 


Mich.—Wesbrook Lane Realty Cor- 
poration v. Pokorny, 231 N.W. 66, 250° 
Mich. 548; Gantz v. Toles, 40 Mich. 
725. 


Minn.—Jaenicke v. Fountain City 


ay 


3 


Pe eee eet te a ee Sate Nee 


= 


j 


994 [62 C.J.] 


act is to be done by the person to whom the notice 
is given, he has the whole of the last day in which 
In some jurisdictions, however, if the no- 
tice is to be given for a certain period before a 
given act or event, the first day is to be included in 
the computation and the last day excluded ;°* and 
in others, if the period of notice is to be computed 
from the doing of an act, the day of the act is in- 
cluded in the computation and the last day ex- 


to act.°?? 


eluded.®® 


“Clear days.” Where, as in other cases, it is man- 
ifest that clear or entire days®® were intended for 


TIME 


Bai, @ -*% 


publishing the notice and the day of the act or event — 
of which notice is given are excluded,®’ as where — 
“at least” or “not less than” a given number of days’ 
notice is required to be given.?* 


Applications of rules. 
day on which the notice was given, served, or pub- |§ 
lished, and including the day on which the act is |— 
to be ‘done or the event to occur, has been applied 
to notice of an application for the appointment of a 


The rule, excluding the 


guardian for an insane person,®® for a commission 


tion.? 


the period of the notice, both the day of giving or oN 


Drill Co., 119 N.W. 60, 106 Minn, 442. 


Miss.—Hall v. Cassidy, 25 Miss. 
48. 


Mo.—Hahn y. Dierkes, 37 Mo. 574; 
State v. Fleetwood, 127 S.W. 9384, 143 
Mo.App. 698. 


Neb.—Lanning v. City of Hastings, 
141 N.W. 817, 98 Neb. 665. 


N.Y.—Taylor v. Corbiere, 
Pr. 385. 


Or.—Livesay v. Lee Hing, 9 P.(2d) 
133; Watson v. City of Salem, 164 P. 
1184, 84 Or. 666. 


R.I.—Beebe v. Greene, 82 A. 796, 34 
OM eel af lle 


S.D.—Dobson vy. tperwravis el, 164 N. 
Ww. 269, 39 S.D. 374 


Vt.—Pratt v. Su artes 15 Vt. 147. 


Wash.—Murray v. City of Seattle, 
165 P. 895, 96 Wash. 646. 


Wis.—Molter v. Spencer, 180 N.W. 
261, 173 Wis. 38. 


Eng.—Rex v. Justices, 4 B.& Ad. 685, 
1 N.&M. 427, 24 E.C.L. 300, 110 Re- 
print 613; Rex v. Cumberland, 1 Harr. 
&W. 16. 


[a] Notice held sufficient.—The 
,Publication of a notice of a meeting 
‘in a newspaper of general circula- 
tion from the 17th to the 27th of the 
month, inclusive, is a _ substantial 
compliance with a statute providing 
for a ten days’ notice, although the 
time of meeting was fixed at 7:30 P. 
M. of the last day of the published 
notice. Lanning v. City of Hastings, 
141 N.W. 817, 93 Neb. 665. 


[b] Notice of defects in highway. 
—Notice by actual knowledge of the 
defective condition of streets on Mon- 
day fulfills a statutory requirement 
of notice for at least five days, where 
the injury occurred the following 
Saturday. Amis v. Board of Com’rs 
of Jewell County, 158 P. 52, 98 Kan. 
321. Notice of defect or obstruction 
in general see Highways §§ 453-455; 
Municipal Corporations §§ 1819-1832. 


Particular applications of rule sce 
infra text and notes 99-17. 


8 How. 


93. Hicks v. National L. Ins. Co., 
60 F. 690, 9 C.C.A. 215; People v. 
Marsh, 2 Cow. (N.Y.) 493. And see 


generally supra § 27. 


94. Conn.—Brooklyn Trust Co. v. 
Hebron, 51 Conn. 22. 


Mass.—Roman Catholic Archbishop 
of Boston v. Board of Appeal of Build- 


' ing Department of City of Boston, 167 


N.E. 672, 268 Mass. 416; 
Griswold, 134 Mass. 391. 


Ohio.—Wing v. Cleveland, 9 Ohio 
Dec. (Reprint) 507, 14 Cine.L.Bul. 190. 


Pa.—Thomas v. Afflick, 16 Pa. 14; 
Erie Saving Fund, etc. Assoc v. 
Thompson, 13 Phila. 511. 


Stewart v. 


ere en v. Krise, 10 S.E. 430, 86 
Va. 410 


[a] ““Pive days inclusive” before 
a certain event means five days in- 
clusive of the day on which the notice 
is posted but exclusive of the last 
day. Brooklyn Trust Co. v. Hebron, 
51 Conn. 22. 


95. Municipal Improvement Co. v. 
Thompson, 258 P. 955, 201 Cal. 629; 
Grubbs v. Duffy, 20 S.w. (2d) 719, 230 
Ky. 753; Davis ‘v. Preston, 20 S.w. 
(2d) 723, 230 Key, bL65 Batman v. 
Megowan, 1 Mete. (Ky.) 533; Siebert 
v. Jacob Dudenhoefer Co., 188 N.W. 
610, 178 Wis. 191. And see generally 
supra § 35. 


96. See supra § 31. 


ead Ark.—Jones vy. State, 42 


Md.—Walsh v. Boyle, 30 Md. 262. 


die ae v. Burnap, 39 Mich. 
6. 


N.H.—Osgood v. Blake, 21 N.H. 550. 


Eng.—Reg. v. Aberdare Canal Co., 
14 Q.B. 854, 68 B.C.L. 854, 117 Reprint 
328; Reg. v. Shropshire, 8 A.&E. 173, 
35 E.C.L. 538, 112 Reprint 803; In re 
Prangley, 4 A.&E. 781, 31 H.C.L. 344, 
111 Reprint 977; .Zouch v. Empsey, 4 
roe 522, 6 H.C.L. 586, 106 Reprint 


Can.—King v. Doliver Mining Co., 
10 Can.Cr.Cas. 405 (Nova Scotia). 


B.C.—Canadian Canning Co. vy. Fa- 
gan, 12°B.C.°23. 


N.S.—Chambers Electric L. & P. Co. 
v. Crowe, 5 Dom.L.R. 545. 


Ont.—Re Ontario Tanners’ Supplies 
Co., 12 Ont.Pr. 563; Nordheimer v. 
Shaw, 6 Ont.Pr. 14, 8 Can.L.J.N.S. 283; 
In re Loney, 10 U.C.Q.B. 305. 


[a] Expression “clear days,’? when 
applied to the time for a notice, is 
very well understood. It means the 
days included between the day of 
service and the day for the perform- 
ance of the act, or the happening of 
the event, to which the notice relates 
—in common terms, the first and last 
days are both excluded. This is the 
meaning of the term “clear days,’’ and 
it is the only meaning. Nordheimer 
yout 6 Ont.Pr, 14, 8 Can.L.J.N.S. 


{b] In Louisiana, Rey. Civ. Code 
art 1064, and Act (1878) No. 104, re- 
quiring that before an administra- 
tor’s account may be legally homolo- 
gated ten days’ notice of its filing 
must be given, do not require a lapse 
of ten days between the first and last 
appearance of the notice, but merely 
require that at least ten days must 
intervene between the day of the first 
publication and the day of homologa- 
tion. Succession of Taylor, 1386 So. 
65; Succession of Padin, 106 So. 835, 
160 La. 223; Succession of Greene, 103 


Ark, 


to take depositions,! and for letters of administra- 
It has also been applied to notice or adver- 


So. 532, 158 La. 123; Miller’s Succes- 
sion, 32 So. 80, 107 La. 561. Notice 
of administrator’s accounting in gen- 
eral see Executors and Administra- 
tors §§ 2343-2347. 


[c] “One day” does not mean “one 
clear day,” under a requirement of 
“one day’s notice.” Barrowman v. 
Fader, 31 N.S. 29. 


Computation of clear days in gen- 
eral see supra § 31. 


98. Conn.—O’Connor v. 
131 A. 736, 103 Conn. 744. 


Del.—In re Public Roads, 5 Del. 174. 
N.Y.—In re Douglass, 58 Barb. 174. 


Pa.—Clarke v. Clarke, 7 Pa.Dist.& 
Co. 35. 


Eng.—Reg. v. Aberdare Canal Co., 
14 Q.B. 854, 868, 68 E.C.L. 854, 117 Re- 
print 328; "Reg: v. Justices of Shrop- 
shire, 8 A&E. 178, 174, 112 Reprint 
803. 


See noe v. Buchanan, 7 Alta. 

aS 

gee —Sandringham ari § v. Ray- 
ment, 40 Austr.C.L.R. 510. 


[a] Tiustration.—A statute enact- 
ing that resolutions and reports of 
committees recommending any im- 
provement involving the appropria- 
tion of public money shall be “pub- 
lished at least two days” means that 
two days shall elapse between the 
publication of the notice and the pas- 
sage of the resolution. In re Doug- 
lass, 58 Barb. (N.Y.) 174 


[b] -Record of notice—Under a 
statute providing that notice shall be 
recorded not less than fourteen days 
prior to a sale in bulk or the sale shall 
be void as to creditors, but that this 
shall not apply when the instrument 
has been filed for record at least four- 
teen days, the period is fourteen full 
or clear days, and both terminal days 
should be excluded. O’Connor v. Sol- 
omon, 131 A, 736, 103 Conn. 744; Aus- 
tin, Nichols & Co. v. Gilman, 123 As 
32, 100 Conn. 81. 


“At least” or “not less than” as 
affecting computation in general see 
Supra § 32. 


99. In re Miller, 1389 N.W. 17, 174 
Mich. 467; Donaldson v. Winningham, 
LL3eP% 285, 62 Wash. 212. 


Notice of application in general see 
Insane Persons §§ 256-261. 


1. Bonney v. Cocke, 16 N.W. 139, 
61 Iowa 308; Eaton v. Peck, 26 Mich. 
57; Arnold v. Nye, 23 Mich. 286. 


Notice of application in general see 
pa cies §§ 92-94, 


In re Wright’s Estate, 
610, 177, Cal. 274: 


Notice of application for letters of 
administration in general see Execu- 
tors and Administrators §§ 148-151. 


Solomon, 


LORE, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


wth 


Y 


SEE 


PRN 


CoTrSss 


a 


3. Watson v. City of Salem, 164 P. 
1184, 84 Or. 666. if 


Posting or publication of notice for 
bids for public improvements in gen- 
Brat see Municipal Corporations § 


4 Excelsior v. Minneapolis, etc., 
Suburban R. Co., 120 N.W. 526, 122 N. 
W. 486, 108 Minn. 407, 133 Am.S.R. 
455, 24 L.R.A.N.S. 1035, 17 Ann.Cas. 
550 [Loverr Greve v. St. Paul, ete., R. 
Co., 25 Minn. 327]. 


Arguments of counsel in general 
see Trial [38 Cyc 1470 et seq]. 


5. See Elections § 282. 


6 U.S—Omaha Water Co. v. 
Schamel, 147 F. 502, 78 C.C.A. 68. 


Cal.—Bates v. Howard, 38 P. 715, 
105 Cal. 173. 


Ga.—Hardin v. Mutual Clothing 
Co., 129 S.E. 907, 34 Ga.App. 466. 


Ind.—Klein v. Tuhey, 40 N.E, 144, 
13 Ind.App. 74. 


Iowa.—Phelps v. Thornburg, 221 N. 
W. 835, 206 Iowa 1150. 


Kan.—Howbert vy. Heyle, 27 P. 116, 
47 Kan. 58. 


Mich.—Anderson v. 
Mich. 298. 


Nev.—In re Hegarty’s Estate, 190 
P. 81, 45 Nev. 145. 


But see Roman Catholic Archbishop 
of Boston v. Board of Appeal of 
Building Department of City of Bos- 
ton, 167 N.E. 672, 268 Mass. 416 (last 
day excluded). 


[a] Notice held insufficient.—(1) 
The giving of five days’ notice of the 
time and place of a hearing required 
by statute of a petition for discharge 
filed by defendant in trover impris- 
oned in default of bail is not complied 
with by serving plaintiff on May 
with notice that the time of hearing 
the petition will be on May 5 follow- 
ing, the time intervening being only 
four days. Hardin v. Mutual Cloth- 
ing Co., 129 S.E. 907, 34 Ga.App. 466. 
Notice of motion for discharge from 
arrest in general see Arrest §§ 239, 
240. (2) Where the time of hearing 
on probate of a will was fixed in the 
notice for February 9, and the first 
publication of the notice was made 
January 31, and the last February 7, 
the required ten days’ notice of hear- 
ing was not given. In re Hegarty’s 
Estate, 199 P. 81, 45 Nev. 145. Notice 
of application for probate in general 
see Wills [40 Cyc 1263]. 


Rule applied to notice of hearing of 
petition for adoption of child see 
Adoption of Children § 90 note 69 [a]. 


7. See Mechanics’ Liens § 186. 


8. Des Moines Union Ry. Co. v. 
Dist. Court of Polk County, 153 N.W. 


Baughman, 6 


217, 170 Iowa 568. 


[a] Notice held sufficient.—Where, 
under a rule of the trial court re- 
quiring: ten days’ notice, notice of eall 
of docket for June 20 and 21 was pub- 
lished June 10, and at such call judg- 
ment was entered dismissing the ac- 
tion as authorized by the rule, such 
notice was sufficient to validate the 
judgment. Des Moines Union Ry. Co. 
vy. Dist. Court of Polk County, 153 N. 


tisement for bids for public improvements,? and 
to notice of argument,‘ election contest,> hearing,® 
mechanics’ liens,’ motion for dismissal,’ redemption 
_ from tax sale,® school district meeting,® special 
_ election,’ time for taking’? or filing’* depositions, 
_ time for trial,1* and relative to the support of pau- 
pers.*® It has also been held to apply to notice to 
quit,*® and the tenant has the whole of the last day 


TIME . 


W. 217, 170 Iowa 568. 


Notice of motion in general see Dis- 
missal and Nonsuit § 126. 


9. Landregan v. Peppin, 24 P. 859, 
86 Cal. 122. 


Redemption from tax sale in gener- 
al see Taxation §§ 1686-1794. 


10. See Schools and School Dis- 
tricts § 229. 


11. IJll.—Fielder v. Eckfeldt, 166 N. 
E. 504, 335 Ill. 11. 


Iowa.—McLeland v. Marshall Coun- 
ty, 201 N.W. 401, 199 Iowa 1232 —mod 
Eni grounds 203 N.W. 1, 199 Iowa 


Mich.—Bhinger v. Graham, 155 N. 
W. 747, 190 Mich. 132. 


Minn.—Brady v. Moulton, 63 N.W. 
489, 61 Minn. 185; Coe v. Caledonia, 
éete., Riz Co.) 6 IN. W.' 621, 27) Minn. 197; 


Mo.—Butler v. Board of Education 
of Consolidated School Dist. No. 1 of 
Audrain County, 16 S.W.(2d) 44; 
Standefer v. Dykeman, 132 S.W. 752, 
151 Mo.App. 597; State v. Fleetwood, 
127 S.W. 934, 143 Mo.App. 698; State 
v. Sexton, 125 S.W. 519, 141 Mo.App. 
694; State ex rel. Gunn v. Cordell, 117 
S.W. 655, 137 Mo.App. 205; State v. 
Kaufman, 45 Mo.App. 656; State v. 
Tucker, 32 Mo.App. 620. 


Nev.—McCulloch v. Bianchini, 292 
P. 617 [reh den 297 P. 503]. 


Or.—Petition of Board of Directors 
Gn North Unit irr, Dist., 178 P..186, 91 
Ts ¥ 


[a] In New Jersey the method of 
computation is to include either the 
day when the notice was given or the 
day of the election, and to exclude 
the other day. Stroud v. Consumers’ 
Water Co., 28 A. 578, 56 N.J.Law 422. 


Notice of special elections in gen- 
eral see Elections § 82; Intoxicating 
Liquors §§ 278-281; Schools and 
School Districts §§ 710-713. 


12. See Depositions § 168. 
13. Garvin v. Jennerson, 20 Kan. 
371. 


Time of filing depositions in gener- 
al see Depositions § 301. 


14. Cal.—Lapique v. Kelley, 256 P. 
229, 82 Cal.App. 586. 


Idaho.—Johnson v. J. 
Auto Co., 4 P.(2d) 344. 


Tll.— Edward Hines Lumber Co. v. 
Ream, 64 Ill.App. 608. 


Iowa.—wWilson v. Knight, 3 Greene 
126. 

Minn.—State v. Weld, 40 N.W. 561, 
39 Minn. 426. 


[a] In New York ,(1) under the 
code, the day of service should be ex- 
cluded and the first day of the court 
included in the computation of time 
for service of notice of trial. Day- 
ton v. McIntyre, 5 How.Pr. 117, 3 
Code Rep. 164; Easton v. Chamberlin, 
38 How.Pr. 412. (2) But before the 
adoption of the code, the statute pro- 
vided for notice “before the first day 
of the court,’ which excluded such 
first day from the computation. Co- 
lumbia Turnpike Road Co, v. Hay- 
wood, 10 Wend. 422. And see Small 


A. Barrett 
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in which to leave.17 


[§ 42] (2) Of Sale. 
public or judicial sale,t® or of a sale under power 
contained in a mortgage or deed of trust,!® in ac- 
cordance with the general rules,?° is generally com- 
puted by excluding the day the notice is given, 
served, posted, or published, and including the last 
day of the period or day of sale.?1 


The period of notice of a 


But there are 


v. Edrick, 5 Wend. 137 (exclusion of 
day of service). 


[Tb] In Ontario (1) it has been 
held that, in case of a short notice 
of trial, both the first and last days 
are inclusive. Williams v. Lee, 2 U. 
CHORE Loe (2) Other cases, how- 
ever, have held that both days were 
not inclusive (Phillips:v. Merritt, 2- 
Ont.Pr. 233), (3) and that the first 
day was exclusive and the last inclu- 
sive (Love v. Armour, 3 Ont.Cas.L. 
Dig. 6987). 


Notice of trial in general see Trial 
[38 Cyc 1271 et seq]. 


15. Windsor v. China, 4 Me. 298; 
Seekonk yv. Rehoboth, 8 Cush. (Mass.) 
371; Monroe v. Acworth, 41 N.H. 199. 


Notice as to support of paupers in 
general see Paupers §§ 190, 230. 


16. D.C.—Merritt v. Thompson, 289 
F. 631, 53 App.D.C. 233. m 


Er Bae Sees v. Halligan, 46 Ill. 


Iowa.—Aiken v. Appleby, Morr. 8. 


Neb.—Dale v. .Doddridge, 1 N.W. 
999, 9 Neb. 138. 


ee aia to v. Coble, 18 OhioApp. 


. 


Okl1.—Dunean v. Smith, 297 P. 1057, 
148 Okl. 146. 


Wash.—McGinnis v. Genss, 
755, 25 Wash. 490. 


[a] Thus, under a lease expiring 
June 30, notice to quit may be served 
June 27, requiring vacation of the 
premises within three days after serv- 
ice, as that will allow him all of June 
30 in which to comply. Dennis v. 
Coble, 18 Ohio App. 62. 


[b] Notice held insufficient.—A 
notice dated and served July 1 requir- 
ing tenants under monthly tenancies 
to vacate the premises on July 31 
does not give the full thirty days re- 
quired by statute, under the rule ex- 
cluding the first day and including 
the last, since the thirty days would 
not expire until midnight on July 31. 
Merritt v. Thompson, 289 F. 631, 53 
App.D.C. 233. 


[c] In Pennsylvania the day of 
service of notice is included in the 
count. Duffy v. Ogden, 64 Pa. 240; 
Thomas v. Afflick, 16 Pa. 14; Mc- 
Gowen v. Sennett, 1 Brewst. 397. 


Time for giving and length of no- 
tice in general see Landlord and Ten- 
ant §§ 204, 316, 328, 363, 378, 1841. 

17. See supra § 27. 

18. Notice of: 

Execution sale in general see Hxecu- 

tions § 598. 

Judicial sale in general see Judicial 

Sales §§ 25-32. 

Tax sale in general see Taxation §§ 

1592-1599. 

19. Notice of sale under power in 
mortgage in general see Chattel Mort- 
gages §§ 505-507; Mortgages §§ 1385— 
1410. 

20. See supra §§ 29-37. 

21. Cal.—Lemoore Bank v. Fulg- 


ham, 90 P. 936, 151 Cal. 234; Bellmer 
v. Blessington, 68 P. 111, 136 Cal. 3; 
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conflicting decisions which, as in the ease of com- 
putation of time as to other matters, is often due 
to the different phraseology employed in the require- 
ments,?2 and, accordingly, it has been held that 
both the day the notice was given or published and 
the day of sale are to be excluded, where clear or 
entire days’ notice is required;?* or that the day 
of giving or publishing notice should be included and 
the day of sale excluded,?* or that both days may be 
counted;?° or that either day or date may be ex- 
A statute providing that, where a stat- 
ute requires notice to be given a certain time before 
any motion or proceeding, there must be that time 
exclusive of the day of such motion or proceeding, 
is given or such 


cluded.”°® 


but the day on which such notice 


Galusha v. Meserve, 208 P. 348, 58 
Cal.App. 174. But see Osgood’s Es- 
tate, Myr. Prob. 153 (including both 
days). 

Ill.— Magnusson v. Williams, 111 
Tll; 450; Harper v.' Bly, 56 Ill. 179. 
Contra Faulds v. People, 66 Ill. 210. 


Kan.—Matthews v. Arthur, 59 P. 
1067, 61 Kan. 455. But see Northrop 
Cooper, 23 Kan. 432 (“at least be- 
ore” 


Paes v. Norton, 4 T.B.Mon. 


Mich.—Wesbrook Lane Realty Cor- 
poration v. Pokorny, 231 N.W. 66, 250 
Mich. 548. 


Minn.—Goenen v. Schroeder, 18 
pap 66; Worley v. Naylor, 6 Minn. 


Miss.—Donald v. Commercial Bank 
of Magee, 97 So. 12, 132 Miss. 578. 


N.Y.—Howard v. Hatch, 29 Barb. 
297; Bunce v. Reed, 16 Barb. 347. 


Ok1l. Steen v. Mitchell, 244 P. 7738, 
Ok 21 


Tea Aden. v. Reed, 250 S.W. 546, 
147 Tenn. 612. 


Tex.—Moore v. 
155 S.W. 573. 


Va.—Bowles v. Brauer, 16 S.E. 356, 
89 Va. 466. 


Wash.—Stockwell v. Hayes & 
Hayes, 207 P. 662, 120 Wash. 401; 
een vy. Morris, 151 P. 827, 87 Wash. 
268. 


Wis.—Fletcher v. La Crosse Coun- 
ty, 162 N.W. 484, 165 Wis. 446. 


[a] Tlustration.—In computing 
the time for the sale of land under a 
deed of trust after the advertisement 
thereof, the first day of the publica- 
tion is excluded and the day of sale 
included. Magnusson v. Williams, 111 
Ill. 450; Donald v. Commercial Bank 
of Magee, 97 So. 12, 1382 Miss. 578. 


[b] Notice of sale of county bonds 
(1) pursuant to a resolution prescrib- 
ing that notice be given ten days 
prior to sale is governed by a statute 
providing that in computing such 
period the first day shall be excluded 
and the last included, etc. Fletcher v. 
La Crosse County, 162 N.W. 484, 165 
Wis. 446. (2) Notice of sale of coun- 
ty bonds in general see Counties § 


33 


fo] Notice held insufficient.— 
Where a deed of trust authorized a 
sale after first advertising the sale 
for ten days, the object was that the 
advertisement should be current for 
ten days before the sale, and such 
stipulation is not met by publication 
on each of nine days from October 28 
to November 6 of a notice of sale to 
be held November 6, and sale made 


Miller, (Civ.App.) 


‘TIME 


after such publication is invalid. 
Dickerson vy. McNulty, 129 S.E. 242, 
142 Va. 559. 


22. See supra §§ 32-37. 


23. McDonough v. Gravier, 
5381; Steuart v. Meyer, 54 Ma. 454: 
Goldsworthy v. Coyle, 33 A. 466, 19 
R.I. 323;) Lerch v. Snyder, 21 S.w. 
183, 2 Tex.Civ.App. 421. See Van 
Dorn v. Mengedoht, 59 N.W. 800, 41 
Neb. 525; Carlow v. C. Aultman & 
Co., 44 N.W. 873, 28 Neb. 672 (both 
holding notice sufficient where re- 
quired number of days intervene be- 
pate e first publication and day of 
sale). 


[a] Both days should be exclud- 
ed: (1) Where the day of sale is 
required to be after the expiration of 
so many days’ notice. Steuart v. 
Meyer, 54 Md. 454. (2) Where the 
notice of an execution sale is required 
to be given after the levy and before 
the sale. Goldsworthy v. Coyle, 33 A. 
466, 19 R.I. 328. (3) Where the stat- 
ute provides that “sale of movable 
effects can only be made 10 days after 
the first notice which has been given, 
and that of ships, steamboats, and im- 
movables only 30 days after the same 
notice.” Ziblich v. Rouseo, 103 So. 
269, 157 La. 936. 


Peed days in general see supra § 


24 Hill v. Pressley, 96 Ind. 447 
[dist Smith _v. Rowles, 85 Ind. 264]; 
Hoffman v. Bigham, 24 S.W.(2d) 125, 
324 Mo. 516; Hagerman y. Ohio Bldg., 
etc., Assoc., 25 Ohio St. 186; Smith 
Oka Fishing Co., 1 Del.Co. (Pa.) 


[a] Where provision is for adver- 
tisement by publication “to” day of 
sale, the day of sale should be ex- 
cluded, and an advertisement inserted 
on the day of sale cannot be counted. 
Hoffman v. Bigham, 24 S.W.(2d) 125, 
324 Mo. 516. 


agers Manning v. Dove, 44 S.C.L. 
26. Colo.—Pelton v. Muntzing, 131 


P. 281, 24 Colo.App. 1. 


Del.—Underwood v. 
201. 


Ga.—Marshall v. Armour Fertilizer 
Works, 100 S.E. 766, 24 Ga.App. 402. 


ag ee v. Chancey, 59 Ind. 


Jeans, 4 Del. 


Mea een v. O'Neill, 142 A. 263, 
ee Md. 624 


om Boman v. Bigham, 
(2a)° 125, 324 Mo. 516. 


N.Y.—Kane v. Brooklyn, 
1058, 114 N.Y. 586. 


Or.—O’Hara v. Parker, 
27 Or. 156. 


24 S.w. 
21 N.E. 


39 P. 1004, 


[§§ 


act is done may be counted as part of the time, has 
no application to notice of sale by a trustee under 
a deed of trust.?? 


[§ 43] e. Process**—(1) In General. In the ab- 
sence of special statute, the general rules and stat- 
utes as to computation of time?® apply in the com- 
putation of time of service and return of proces 
In accordance with such rules, in ascertaining wheth- 
er process has been served the required statutory 
time before the return day or the day of appearance, 
the rule most frequently adopted is to exclude the 
day of service and include the return or appearance 
day;?1 and likewise, in computing the time within 
which a process may be made returnable, the usual 


g,39 


[a] Notice held suffiicient.—Ten 
days’ notice posted October 30 for 
sale on November 9. Hogan v. Mor- 
ris, 66 S.E. 550, 7: Ga.App. 232. 


27. Dickerson v. McNulty, 129 S. 
BH. 242, 142 Va. 559. 
28. Time of service of process by! 


Personal service in general see Proc- 
ee 74, 75; Justices of the Peace 


Publication in general see Process §§ 


ca a Justices of the Peace § 

29. See supra §§ 29-387. 

s0. See cases infra notes 31-37. 

31. U.S.—U. S. v. Senecal, 36 F. 
(2d) 388. 


Ala.—Thrower v. 
442, 89 Ala. 406; 
22 Ala. 494. 


Colo.—King v. Foster,,133 P. 146, 24 
Colo.App. 256; Gibson v. Foster, 133 
P. 144, 24 Colo.App. 252. 

Idaho.—Soderman y. Peterson, 211 
P. 448, 36 Idaho 414. 


Ind.—Kerr v. Haverstick, 94 Ind. 


Brandon, 7 So. 
Garner v. Johnson, 


178; Reigelsberger v. Stapp, 91 Ind. 
311; Monroe v. Paddock, 75 Ind. 422; 
Moffitt v. Bininger, 17 Ind. 195; 


Kortepeter v. Wright, 15 Ind. 456; 
Blair v. Manson, 9 Ind. 3573). Blair lye 
Davis, 9 Ind. 236; Martin v. Reed, 9 
Ind. 180; Womack v. McAhren, 9 Ind. 
6; Wort v. Finley, 8 Blackf. 335. 


Kan.—Schultz v. Hine, 18 P. 221, 39 
Kan. 334; Foster v. Markland, 14 P. 
452, 37 Kan. 32. 


Mich.—In re Miller’s Estate, 139 N. 
W. 17, 173 Mich. 467; Lemon v. 
Hampton, 87 N.W. 53, 128 Mich. 182; 
Crozier vy. Allen, 75 N.W. 300, 117 
Mich. 171; Chaddock v. Barry, 53 N. 
W. 785, 93>Mich. 542; Hubbell v. 
Rhinesmith, 48 N.W. 178, 85 Mich. 
30; Stewart v. Barber, How.N.P. 101. 


Minn.—Smith v. Force, 16 N.W. 704, 
31 Minn. 119. 

Mo.—Sappington v. 
App. 44 


Lenz, 53 Mo. 


N.Y.—Matter of Carhart, 67 How. 
Pr. 216, 2 Dem.Surr. 627; Columbia 


ps Road v. Haywood, 10 Wend. 


Pa.—Harlan v. Tripp, 7 Pa.Dist. 
382, 21 Pa.Co. 116. But see Black v. 
gabe, 68 Pa. 83 (excluding return 
ay 


R. eter taE oe v. Ham, 42 A. 871, 
21 RI. 203 


SiGe _Bnist v. Mitchell, 7 S.C.L. 631. 


Tex.—Hunt v. Dodson, (Civ. : 
262 S.W. 1054. Oa 


Wis.—Young v. Krueger, 6 
355, 92 Wis. 361. ri i 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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j of issuance is included.?3 


rule is to exclude the date of its issuance and in- 
clude the return day;?? and so, in determining 
whether the process was issued within a specified 
_ time after the date of a given act or event, as re- 

quired by statute, such date is excluded and the day 
Other decisions, however, 
which are often influenced by a difference in the 


TIME 


phraseology of the statutory requirement, reach a 


_ similar result by including the day of issuance or 

service and excluding the return day,®* or by in- 
3 cluding either the day of service or the return day 
But where it is the in- 
tention, as manifest by the language of the stat- 
: utory requirement, that clear or entire days should 
intervene between the issuance or service of the 


and excluding the other.?® 


32. U.S.—U. S. v. Senecal, 36 F. 


(2d) 388. 


Ill.—Central Trust Co. of Illinois 
v. Loeff, 213 Ill.App. 337. 


Ind.—Krohn v. Templin, 2 Ind. 146. 


o Pa.—Justice v. Meeker, 30 Pa.Super. 
Z 207; Hughes v. Schwartz, 30 Pa.Dist. 
“S 715; Fleming v. Oslek Council, 21 Pa. 
- Dist. 458; Killian vy. Rishell, 14 Pa. 
4 Dist. 374; Goldman v. Teitletaum, 10 
Pa.Dist. 53; Harlan v. Tripp, 7 Pa. 
Dist. 382, 21-Pa.Co. 116; Rea v. Tit- 

- man, 3 Pa.Dist. 458, 14 Pa.Co. 651; 
a Robinson v. Martin, 38 Pa.Co. 290; 
3 Swarthmore Borough vy. Black, 37 Pa. 
a Co. 561; Brinser v. Kaufman, 31 Pa. 
- Co. 532; Ferris v. Zeidler, 5 Phila. 
Bi 529 [dist Barber v. Chandler, 17 Pa. 
4 48, 55 Am.D. 533]; Brenner v. Dom- 
% bach, 38 Lanc.Bar. Febr. 10, 1872; 
fee v. Honas, 12 Luz.Leg.Reg. 


W.Va.—Bank of Union v. Loeb Shoe 
3 Co, 76 S.E. 883, 71 W.Va. 494. 


Sufficiency of process in respect of 
_ statement of time for appearance or 
5 ona in general see Process §§ 37-— 


_33. Newark Tile Supply Corpora- 
ok v. Fletcher, 149 A. 49, 8 N.J.Misc. 


' [a] Thus (1) where the last ma- 
terials were furnished Sept. 25, 1928, 
- a summons issued Jan. 25, 1929 in a 
mechanic’s lien action was within the 
statutory four months’ period (Me- 
chanics’ Lien Act [3 Comp. St. (1910) 
p 3305 § 18]), the day of the last ma- 
terials furnished being excluded in 
computing time. Newark Tile Supply 
Corporation v. Fletcher, 149 A. 49, 8 
N.J.Mise. 110. (2) But this does not 
exclude the last day of the four 
months’ period allowed for issuance 
of summons. Melis v. Goldstein, (N. 
J.) 143 A. 81. (3) Process in. mechan- 
iec’s lien action in general see Me- 
chanics’ Liens §§ 561-567. 


34. Cal.—In re Espinosa’s Hstate 
and Guardianship, 175 P. 896, 179 Cal. 
189. 
we Ga.—English v. Ozburn, 59 Ga. 392; 


Baxley v. Bennett, 33 Ga. 146. 


Iowa.—Dilts v. Zeigler, 1 Greene 


--«-:164, 48 Am.D. 370. 


: Mass.—Butler v. Fessenden, 12 

; Cush. 78. 

es Miss.—Morrison v. Gaillard, 25 
Miss. 194. 


Neb.—Messick v. Wigent, 56 N.W. 
493, 37 Neb. 692; White v. German 
Ins. Co., 20 N.W. 30, 15 Neb. 660. 


Ohio.—Barto v. Abbe, 16 Ohio 408. 


Tenn.—Dickinson v. Lee, 2 Coldw. 


615. 
[a] “Before.”—Service of citation 
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on an alleged incompetent on the 23d 
gave the court the right to hear the 
matter on the 28th of the same month, 
under a statute providing that notice 
must be given “not less than five days 
before” the appointed time. In re Es- 
pinosa’s Estate and Guardianship, 175 
P. 896, 179 Cal, 189. 


35. Ga.—Jackson v. Harris, 142 S. 
BH. 2738, 165 Ga. 873; Grooms v. City 
of Hawkinsville, 120‘S.E. 807, 31 Ga. 
App. 424; Marietta Fertilizer Co. v. 
Benton, 94 S.E. 657, 21 Ga.App. 466. 


Ky.—Ogden vy. Redman, 3 AK. 
Marsh. 234; Pollard v. Yoder, 2 A.K. 
Marsh. 264. 


N.J.—Day v. Hall, 12 N.J.Law 203; 
Bray v. Fen, 8 N.J.Law 303. See 
Pedreck v. Shaw, 2 N.J.Law 57, 58 
(where the court said: “‘The manner 
of reckoning the time in this case, is, 
one day exclusive, and the other day 
inclusive; that is, the day of service 
exclusive, and the day of return in- 
clusive’’). 


N.M.—Pickering v. Justice of the 
Peace in and for Precinct No. 2, San 
Juan County, 113 P. 619, 16 N.M. 37. 


N.C.—Taylor v. Harris, 82 N.C. 25. 


36. Ala.—Garner v. Johnson, 22 
Ala, 494. 


Del.—Morris v. Morris, 89 A. 54, 27 
Del. 431; Warrington v. Tull, 5 Del. 
107. 


Iowa.—Robinson vy. Foster, 12 Iowa 
6. 


Mich.—Sallee v. Ireland, 9 Mich. 
154; Dousman vy. O’Malley, 1 Dougl. 
450; Snell v. Scott, 2 Mich.N.P. 108. 


Miss.—O’Quinn v. State, 95 So. 513, 
131 Miss. 511. 


Mont.—State v. Justice Court of 
Silver Bow Tp., Silver Bow County, 
257 P. 1034, 80 Mont. 53. 


N.J.—Bray v. Fen, 8 N.J.Law 303. 


Tex.—Fitzhugh v. Hall, 28 Tex. 558; 
O’Connor v. Towns, 1 Tex. 107; Tre- 
vino v. Garza, 1 Tex.A.Civ.Cas. § 821. 


Eng.—McQueen vy. Jackson, [1903] 
2 K.B. 168; Mitchell v. Foster, 12 A. 
&H. 472, 40 H.C.L. 472, 113 Reprint 
891. 


“Where the required service must 
be not less than a fixed number of 
days before the day of appearance, 
the service must be made at such 
time before the day of appearance as 
to allow the full number of days re- 
quired between the service and ap- 
pearance without counting either the 
day on which the service is made or 
the day for the appearance or return.” 
Jones v. Hinderer, 108 A. 737, 30 Del. 
516. 

[a] “Entire day.”—The day of 
service of the process is not to be 
counted in determining an entire day, 
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process and the appearance or return day, the re- 
quired period of time should be computed by exclud- 
ing both the day of service and the appearance or 
return day,*° or, where the question is as to the suf- 
ficiency of the process, by excluding both the date 
of issuance of the process and the date of the re- 
turn or appearance day.°*? 


[§ 44] (2) By Publication.?8 
process is by publication,®® the period of publica- 
tion of service is usually computed by excluding the 
day on which the first publication is made and ‘in- 
cluding the day on which it is completed ;*° 
some decisions reach the same result by excluding 
either one of these days and including the other.‘ 


Where service of 


or 


nor can fragments of two days be 
added together so as to make the en- 
tire day intended by the statute. 
een v. State, 95 So. 513, 131 Miss. 


[b] General statute not applica- 
ble-—A general statute for comput- 
ing time excluding the first day and 
including the last is not applicable to 
a statute relating to summons and re- 
quiring it to be served at least a cer- 
tain number of days before a given 
day. State v. Justice Court of Silver 
Bow Tp., Silver Bow County, 257 P. 
1034, 80 Mont. 53. 


37. Warrington v. Tull, 5 Del. 107; 
Everts v. Fisk, 7 N.W. 81, 44 Mich. 
515; Sallee v. Ireland, 9 Mich, 154; 
Steen v. Carlson, 19 Pa.Dist. 966; 
Shultz v. Cohn, 15 Pa.Dist. 52. 


[a] Thus, under a statute provid- 
ing that the summons shall command 
defendant to appear ‘on a certain,day 
therein to be expressed, not more 
than eight nor less than five days 
after’ its date, five full, clear, and 
separate days must intervene between 
the date of issue and the return day, 
and the return day and day of issue 
must both be excluded in the compu-. 
tation. Wilver v. Keim, 8 Pa.Dist.& 
Co. 56; Conoway v. Smith, 16 Pa.Dist. 
501, 32 Pa.Co. 440. But see Barber v. 
Chandler, 17 Pa. 48 (holding that the 
day of issuing as well as of return 
are to be counted). 


38. Time of publication of process 
in general see Process §§ 205-208. 


39. See Process §§ 105-212. 


40. Forsyth v. Warren, 62 Ill. 68; 
Beckwith v. Douglas, 25 Kan. 229; 
Gilfillin v. Koke, 2 OhioDec. (Reprint) 
172, 1 West.L.Month. 704; Stadelman 
Vo Miner; 155 Ps 7089863" Po 5 Sasso sor 
83 Or. 348. 


[a] Thus, in computing the time 
of sixty days which the statute re- 
quires shall intervene between the 
first publication of notice and the 
term of court, the rule is to exclude ~ 
the day on which the notice is first 
inserted in the newspaper and include 
the day on which the term com- 
mences. Forsyth v. Warren, 62 Ill. 
68; Vairin v. Edmonson, 10 Ill. 270. 


[b] In probate proceedings to sell 
land the time for service by publica- 
tion of citation on nonresident or un- 
known heirs is to be computed by ex- 
cluding the first day of publication 
and including the’ day on which the 
order of sale is made. Stadelman vy. 
pune. rae P,- 708; 163: P2585. 9 Sides so: 

r. 348. 


Time when service by publication 
is complete see Process § 212. 


41. Stebbins v. Anthony, 5 Colo. 


Par? Mitchell v. Woodson, 37 Miss. 
567. 
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A specified period of continuance of a case, for the 
purpose of service by publication, excludes the day 
of continuance and includes the day of trial.*? 


[§ 45] f. Judgment.‘ In computing the time aft- 
er commencement of an action or service of process 
which must elapse before a judgment by default may 
be taken,** the usual rule is to exclude the first day 
of the period, that is, the day of service of the 
process, and to include the last day thereof;*® but 
the rule followed, in some jurisdictions, is to include 
the first day and exclude the last day.*® 
puting the period within which an offer of judg- 
ment may be accepted,*’ it has been held that the 
day of service of the offer must be excluded.*® 


Proceedings after judgment.*® As a general rule 


42. Warner v. Bucher, 24 Kan. 478. 


Continuance for insufficient service 
of process in general see Continu- 
ances § 17. ; 


43. As to judicial proceedings in 
general see supra § 39. 


Time for redemption from execu- 
tion sale see infra § 48. 


44, See Judgments §§ 395-401. 


45. Ala.—Walker v. First 
Bank, 122 So. 682, 219 Ala. 444. 


Idaho.—Harpold v. Doyle, 102 P. 
158, 16 Idaho 671. 


La.—Tessier v. Jacobs, 113 So. 833, 
164 La. 239. 


N.Y.—Brod v. Heymann, 3 Abb.Pr. 
N.S. 396. 


Or.—Steeves v. 
815. 


Wash.—Corliss v. McFerran, 196 P. 
583, 115 Wash. 56. 


1 [a] Bule applied.—(1) A delay 
for answering after service of cita- 
tion expires on the tenth day, and 
preliminary default may be timely 
entered on the next day. Tessier v. 
Jacobs, 113 So. 833, 164 La. 239. (2) 
A judgment rendered June 29, the 
period of publication of summons 
naving expired May 28, was not en- 
tered until after expiration of thirty 
days from the service of summons by 
publication. Harpold v. Doyle, 102 P. 
158, 16 Idaho 671, 694. 


[b] In Ontario (1) both the day 
of service and the last day of the 
period have been held _ inclusive. 
Ridout v. Orr, 2 Ont.Pr. 231; Rose v. 
Johnson, 2 Ont.Pr. 230. (2) In an 
earlier case either day was held in- 
clusive and the other’ exclusive. 
Scott v. Dickson, 1 Ont.Pr. 366. 


Time for taking default and enter- 
ing judgment in general see Judg- 
ments §§ 395-401. 


46. Turnbull v. 
Gratt. (68 Va.) 306. 


[a] Judgment on motion.—Under 
a statute providing for judgment on 
motion after fifteen days’ notice, the 
day of service is to be counted, An- 
derson vy. Union Bank of Richmond, 
83 S.H. 1080, 117 Va. 1; Swift & Co. 
v. Wood, 49 S.E. 648, 103 Va. 494. 


Nat. 


Steeves, 9 P.(2d) 


Thompson, 27 


47. See Judgments § 343. 
Sieg Mansfield v. Fleck, 23 Minn. 
fa] Thus, under a statute making 


an offer of judgment effective as re- 
gards costs only when made and 
served ten days before the com- 
mencement of the trial, the day of 
service of the offer must be excluded 
in the computation of the prescribed 


J 


TIME 


In com- 


period. Mansfield y. Fleck, 23 Minn, 
61. 


49. As to: 
Execution see infra § 46. 
New trial see infra § 47. 


50. Parker v. Brattan, 87 A. 756, 
120 Md. 428; Portland Bank v. Maine 
Bank, 11 Mass. 204; 
Hickey, 42 A. 1019, 56 N.J.Hq. 848; 
Marvin v. Marvin, 75 N.Y. 240. 


[a] Time for entry of judgment.— 
Under a code provision that judg- 
ments on the decision of the court 
may be entered after the expiration 
of four days from the filing of the 
decision and the service upon the at- 
torney of the adverse party of a copy 
thereof, four calendar days must 
elapse after the filing of a decision 
and notice thereof before judgment 
can be properly entered. Marvin v. 
Marvin, 75 N.Y. 240 


Time of rendition and entry of 
judgment in general see Judgments 
§§ 191-208. 


51. Service System vy. Johns, 221 
N.W. 777, 206 Iowa 1164; Reynolds v. 
Missouri, etc., R. Co., 64 Mo. 70; 
Brand v. Swindler, 70 S.E. 362, 68 W. 
Wa. 571. 


[a] Thus, in computing the time 
from day of entry of judgment by a 
justice until the day the judgment is 
set aside, to ascertain whether it is 
set aside within the fourteen days 
allowed by statute, the day of the en- 
try of the judgment must be exclud- 
ed, and the day that it is set aside 
included. Brand y. Swindler, 70 S.E. 
362, 68 W.Va. 571. 


Time for application to open and 
vacate judgment in general see Judg- 
ments §§ 486-490. 


52. Parker v. Brattan, 87 A. 756, 
120 Md. 428; Lutz’s Appeal, 16 A. 858, 
124 Pa. 273; Green’s Appeal, 6 Watts 
&S. (Pa.) 327. 


[a] Rule applied.—Under a stat- 
ute limiting proceedings on judg- 
ments to twelve years, where a judg- 
ment was entered Oct. 19, 1899, and a 
scire facias to revive it was issued 
Oct. 19, 1911, it was not barred under 
the rule that the first day of the peri- 
od should be excluded and the last 
day included. Parker v. Brattan, 87 
A. 756, 120 Md. 428. 


Time for revival of judgment in 
general see Judgments §§ 1022, 1023. 


53. See supra §§ 29-87. 


54 Mooar v. Covington City Nat. 
Bank, 80 Ky. 305, 8 Ky.L. 674; Berry 
v. Spear, 13 Me. 187; Allen v. Carty, 
19) Viti/6b. 


[a] Replevying of execution.—Un- 


SS a an SS NO 


McCormick v.. 


fs 


the day of the rendition or entry of a judgment or 
decree is excluded in reckoning periods beginning 
with such rendition,®® such as the period within 
which a motion to set aside the judgment®? or to 
revive it®? may be made. . 


[§ 46] g. Execution. The general rules”® usually 
apply in computing time in respect of matters con- 
nected with the issuance and levy of a writ of exe- 
cution.°* Thus, except where there are stipulations 
otherwise,°* the day on which judgment was entered 
is generally excluded in computing the statutory 
time allowed for the issuance®® or levy®* of execu- 
tion; and the same rule is applicable in construing 
statutory requirements that a certain period must 
elapse before execution may be issued,°* or as to 


der a statute providing that any exe- 
cution on a judgment which could be 
replevied before such execution is- 
sued may be replevied for three 
months at any time before the sale 
of the property under the same, where 
an execution was replevied February 
28, an execution on the replevin bond 
might be issued May 29. Mooar v. 
Covington City Nat. Bank, 80 Ky. 305, 
3 Ky.L. 674. Execution against prop- 
erty held under prior writs in gen- 
eral see Executions § 108. 


[b] Demanding possession of at- 
tached property.—In the computation 
of the thirty days, within which prop- 
erty attached on an original writ 
must be demanded of the attaching 
officer by the officer holding the exe- 
cution, the first day on which the 
party is entitled to take out execu- 
tion should be excluded. Allen v. 
Carty, 19 Vt. 65. 


{[c] Record.—In computing the 
time within which, by statute, an ex- 
tent on land is to be recorded, the 
day on which the levy is made is ex- 
cluded. Berry v. Spear, 13 Me. 187. 
Record of writ and return in general 
see Executions § 890. 


55. Voorhees v. Minor, 19 OhioCir. 
Ct. 560, 20 OhioCir.Ct. 54, 10 OhioCir. 
Dec. 681. 


[a] Ilustration.—The day on 
which judgment was entered may be 
included in computing the time when 
execution may issue on the judgment, 
where the parties have entered into 
a stipulation by which judgment is to 
be entered, and no execution thereon 
is to be issued and levy made for ten 
months from the date of the judg- 
ment. Voorhees v. Minor, 19 OhioCir, 
Ct. 560, 20 OhioCir.Ct. 54, 10 OhioCir. 
Dec. 681. h 


shen Davidson v. Gaston, 16 Minn. 


Time of isSuance of execution in 
general see Executions §§ 136-143. 


57. Carroll v. Salisbury, 65 A. 274, 
28: RL.) 16. 


Time of levy of execution in gen- 
eral see Executions § 214. 


58. Oswego Commercial Bank vy. 
Ives, 2 Hill \(N.Y.) 3855; Kerr v, 
Bowie, 3 Can.L.J. 110. 


[a] Statute not applicable.—A 
statutory provision that the day from 
which any specified number of days, 
weeks, or months of time is reckoned 
shall be excluded does not apply 
where the period is reckoned in 
years, and hence, in. computing a 
period of years in which execution 
may issue, the day on which judg- 
ment was rendered should be includ- 
ed. Aultman & Taylor Co. v. Syme, 
57 N.E. 168, 163 N.Y. 54, 79 Am.S.R. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the period allowed for the entry of bail to stay ex- 
ecution.°® In some jurisdictions, however, either the 
day on which the judgment was entered or the day 


_ of issuance of execution may be excluded in comput- 


ing the statutory period for the issuance of execu- 
tion.*° To determine the time when, after a stay 
of judgment, an execution may issue, the day on 
which the replevin bail was entered should be 
eounted.®1 


Return. Likewise, in ascertaining the proper time 
for the return of an execution, if such time is reck- 
oned from the time of rendering judgment, the day 
on which the judgment is perfected should be ex- 
eluded,®? or if the time is reckoned from the is- 
suance of execution, the date of such issuance is 
excluded,** or, according to some decisions or stat- 
utes, either the day of issuance or the day of the 
return is excluded and the other inecluded.*# 


Relief from execution. The day from which the 
reckoning begins is excluded in computing statu- 
tory periods allowed to the debtor to relieve him- 
self from the consequences of an execution against 
his property®® or person;*® but the contrary is true 
in computing a period which must elapse before he 
may take such steps;®* and where such action can- 
not be taken until after the debtor has been impris- 
oned for a given period, both the day of his com- 
mitment and the last day of such period are includ- 


565. 


TIME 
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Sale. Under a provision which prohibits an exe- 
cution sale until after the expiration of a certain 
period from the date of a given event, the date of 
such event is inclusive.*? 


[§ 47] h. New Trial.7° A person having to or 
until a certain day to file a motion for new trial 
or papers connected therewith is entitled to the 
whole of that day.7!_ But as to whether the day on 
which judgment or verdict was rendered is includ- 
ed in a period allowed for filing the motion, com- 
mencing with that day, there is a conflict of au- 
thority, as in other cases of computation.*2 In some 
jurisdictions the date of the rendition of the judg- 
ment or verdict is to be included in the computa- 
tion;*® in others it is to be excluded;** and in 
still others both the day on which the judgment or 
verdict was rendered and that on which the motion 
was made are to be counted.*® The day on which 
a motion for a new trial is determined has been held 
exclusive in computing the time thereafter within 
which, a brief of the evidence on such motion should 
be filed, as ordered by the court.7® 


[§ 48] i. Time for Redemption. In computing the 
time within which a person may redeem, the time 
allowed by statute for the redemption of property 
from an execution,” mortgage foreclosure,’® tax™® 


' 


is filed, the day on which the claim|supra § 27. 


ON Pe ee Ne er 


Time which must elapse in general 
see Executions § 137. 

59. Gass v. Schuylkill Iron Co., 2 
Leg.Chron. (Pa.) 241. ‘ 

Stay of execution on furnishing or 
possessing security in gemeral see 
Executions §§ 389, 390. 

Time of giving bail in general see 
Bail § 12. 

60. Knoxville City Mills Co, v. 
Lovinger, 10 S.E. 230, 83 Ga. 563; 
Denton Bros. v. Hannah, 77 S.E. 672, 
12 Ga.App. 494. 


61. Tucker v. White, 19 Ind. 253. 


Execution after suspension of run- 
ning time in general see Executions 
§ 142. 


62. 
63. 


Muzzy v. Howard, 42 Vt. 23. 


Scharff v. McGaugh, 103 S.W. 
550, 205 Mo. 344; Huhn v. Lang, 27 
S.W. 345, 122 Mo. 600; Homan v. 
Liswell, 6 Cow. (N.Y.) 659; Clarke 
vauGarrett) (28 UCC Ps. (Ont) 205: 


- Time for return of execution in 
general see Executions §§ 864-866. 


64. Ogden v. Redman, 3 A.K. 
Marsh. (Ky.) 234. See Ryman _ v. 
Clark, 4 Blackf. (Ind.) 329 (holding 
that thirty-six days from July 21, 
the date of execution, within which a 
return was to be made, expired on 
the 25th of August). 

65. Long v. McClure, 5 Blackf. 
(Ind.) 319; McCarty v. McCarty, 19 
La. 300; West v. Dugger, (Tex.Civ. 
App.) 278 S.W. 239. 


[a] Rule applied to a temporary 


- injunction to stay execution on a valid 


judgment, after expiration of a year, 
as excluding the day judgment was 
rendered. West v. Dugger, (Tex.Civ. 
App.) 278 S.W. 239. 


{[b] Claim of third person.—In 
reckoning time under a statute re- 
quiring a justice of the peace to fix 
the day of trial within five days after 
a claim to goods taken in execution 


was filed must be counted. Long v. 
McClure, 5 Blackf. (Ind.) 319. 


Time for redemption from execu- 
tion sale see infra § 48 


66. Moore v. Bond, 18 Me. 142; 
Odiorne v. Quimby, 11 N.H. 224; Bell 
v. Adams, 10 N.H. 181; Gillespie v. 
White, 16 Johns. (N.Y.) 117; Ehler 
v. Stoever, 2 Miles (Pa.) 14. 


[a] Rights of bail—Under early 
statutes and court rules, the bail was 
entitled to four days, exclusive of the 
return day of the writ, in which to 
surrender his principal. Gillespie v. 
White, 16 Johns. (N.Y.) 117; Cowles 
v. Brawley, 4 Watts (Pa.) 358; Mc- 
Clurg v. Bowers, 9 Serg.&R. (Pa.) 24; 
Ehler v. Stover, 2 Miles (Pa.) 14. 
Time of surrender of principal in 
general see Bail ‘§§ 130-132. 


Time for application for discharge 
under poor debtor’s law in general 
see Executions § 1187. 


67. In re Fortner, 2 Del. 461; 
Priest v. Tarlton, 3 N.H. 93. 
68. In re Fortner, 2 Del. 461; Judd 


v. Fulton, 10 Barb. (N.Y.) 117, 4 How. 
Pr 298. 


69. Griffith v. Bogert, 18 How. (U. 
Si 1585'S Hae 307. 


[a] hus, under a statute which 
allows land to be soid on any judg- 
ment against decedent, provided no 
such sale shall take place until after 
the expiration of eighteen months 
from his death, the day from which 
the eighteen months are to be cal- 
culated is to be included. Griffith v. 
eons 18 How. (U.S.) 158, 15 L.Ed. 
307. 

Time of execution sale in general 
see Executions §§ 574-579. 

70. Computation of time for appli- 
cation for new trial in general see 
New Trial §§ 265-270. 

71. Rogers v. Cherokee Iron, etc., 
Co., 70 Ga. 717; Penn Placer Min. Co. 
vy. Schreiner, 35 P. 878, 14 Mont. 121. 


Whole day to act in general see 


72. 


73. 
292. 


74 Hathaway v. Hathaway, 2 Ind. 
513; Condon v. Jones, 137 N.E. 716, 
79 In@ App. 241; State v. Schmitz, 
(Mo.) 46 S.W.(2d) 539; Blevins v. 
Morledge, 47 P. 1068, 5.Okl. 141; Arm- 
strong v. Great Southern G. M. Co., 12 
Austr.C.L.R. 382. 


[a] “Clear days,” as used in such 
a requirement, held not to mean ex- 
clusion of both the first and the last 
day see Armstrong v. Great Southern 
G. M. Co., 12 Austr.C.L.R. '382. 


75. Harmon vy. Rose, 32 S.W.(2d) 
57, 235 Ky. 701; Traut v. Kirkpatrick, 
21 S.W.(2d) 124, 231 Ky. 99; Roberts’ 
Cotton Oil Co. v. Dodds & Johnston, 
174 S.W. 485, 163 Ky. 695; Witt v. 
Lexington & E. Ry. Co., 165 S.W. 399, 
158 Ky. 401; Interstate Petroleum Co. 
v. Adams, 52 S.W. 1059, 21 Ky.L. 768; 
Harlan v. Braxdale, 35 S.W. 916, 18 
Ky.L. 171; White v. Crutcher, 1 Bush 
(Ky.) 472; Long v. Hughes, 1 Duv. 
(Ky.) 387; Fallen v. Monterey & C. C. 
Turnpike R. Co., 9 Ky.L. 244; Vandem 
v. Thome, 7 Ky.L. 449. 


[a] Motion held too late.—Where 
a judgment is rendered on Wednes- 
day, a motion for a new trial, filed on 
Saturday, not specifying ground 
thereof, the discovery of new evi- 
dence is insufficient, under a statute, 
requiring the motion to be filed with- 
in three days after decision is ren- 
dered, except where newly discovered 


See supra §§ 29-387. 
Lane v. Shreiner, 1 Binn. (Pa.) 


evidence is the ground therefor, such 


statute being mandatory and having 
reference to juridical days. Whitmer 
v. Cardwell, 238 S.W. 1048, 194 Ky. 
351. 

76. Walker v. Neil, 45 S.E. 387, 117 
Ga. 733. 

77. See Executions § 738. 


78. See Chattel Mortgages §§ 579, 


580; Mortgages §§ 2146-2167 
.79. See Municipal Corporations § 
4516; Taxation §§ 1700-1706, 
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or other judicial sale®° is exclusive of the day of 
the sale,§1 and inclusive of the whole of the last 
Likewise, where a mortgagee does not in- 
stitute judicial proceedings to foreclose the right of 
redemption, but takes possession of the premises,** 
the statutory time allowed the mortgagor to redeem 
is exclusive of the day of entry.*+ 
by statute or ordinance within which to redeem an 
animal which has been impounded®® is exclusive of 


day.®? 


‘the day of impounding.*®® 


[§ 49] C. Sundays and Holidays—1. Last Day 
Falling on Sunday or Holiday—a. Sunday—(1) 


80. See Judicial Sales § 738. 


81. Ill._—Roan vy. Rohrer, 72 
582. 


Ind.—Backer vy. Pyne, 30 N.E. 21, 
130 Ind. 288, 30 Am.S.R. 231 [dist Lig- 
gett v. Firestone, 96 Ind. 260]. 


Iowa.—Teucher v. Hiatt, 23 Iowa 
527, 92 Am.D. 440. 


Kan.—Richards v. Thompson, 23 P. 
106, 43 Kan. 209; Cable v. Coates, 12 
P. 931, 36 Kan. 191; English v. Wil- 
liamson, 8 P. 214, 34 Kan, 212. 


Mich.—Gorham vy. Wing, 10 Mich. 
486. 


N.Y.—Morss v. Purvis, 68 Hun 225 
[aff 2 Hun 542, 5 Thomps.&C. 140]. 


N.D.—Styles v. Dickey, 134 N.W. 
702, 22 N.D. 515. 


Pa.—Cromelien v. 


Ill. 


Brink, 29 Pa. 


522. 
Tenn.—Rothwell v. Gettys, 11 
Humphr. 135; Jones v. Planters’ 


Bank, 5 Humphr. 619, 42 Am.D. 471. 


Ont.—Proudfoot v. Bush, 12 'U.C.C. 
1D ye 


[a] “If the time for redemption 
were fixed at one day after the sale, 
that day could not be the day of the 
sale; for it might be made at the last 
moment of the day, and the owner 
being thus prevented from tendering 
on that day, would lose his right. 
The time mentioned must therefore 
be the following day. So of one and 
of two years.” Cromelien v. Brink, 
29 Pa. 522, 524 [quot Edmundson y. 


Wragg, 104 Pa. 500, 502, 49 Am.R. 
590]. 
[b] Where two periods are added 


together to make up the time allowed, 
as where a debtor is given one year to 
redeem and a creditor three months 
after the expiration of the year, the 
day immediately following the expi- 
ration of the year is the commence- 
ment of the three months’ period and 
is to be included in its computation, 
as there are no fractions of a day to 
be considered. Morss v. Purvis, 68 N. 
Y. 225 [aff 2 Hun 542, 5 Thomps.&C. 
140]; People v. Sheriff of Broome, 19 
Wend. (N.Y.) 87. 


$2. Roan .v. Rohrer,. 72) Ill. 582; 
Teucher v. Hiatt, 23 Iowa 527, 92 Am, 
D. 440; People v. Perrin, 1 How.Pr. 
CN-Y.) 75, “Hill 177, 42° Am.D. 61; 
Snyder v. Warren, 2 Cow. (N.Y.) 518, 
14 Am.D. 519; Proudfoot v. Bush, 12 
UC.COP (Ont. 52. 


Whole day to act in general see 
supra § 27. 


83. See Mortgages §§ 1200-1328. 
84. See Mortgages § 2148. 
eons See Animals §§ 269-298, 630— 
Penis White v. Haworth, 21 Mo.App. 
87. See Sunday § 87. 


TIME 


The time fixed 


a . 


[§§ 48-49. 


General Rule. As Sunday is dies non juridicus in 
regard to judicial and official acts and proceedings, ** 
and as the performance of common labor as well as 
the transaction of ordinary business on that day is 
generally prohibited by statute,** it is a general 
rule, made so by statute in many jurisdictions,’® 
that, except where the act in question may be law- 
fully done on Sunday,®® when the last day of a period 
of time within which an act is to be done falls on 


Sunday, that day is excluded from the computation, 


my 


88. See Sunday §§ 17-54. 


89. See statutory provisions. 


90. U.S.—Pearpoint v. Graham, 19 
F.Cas.No. 10,877, 4 Wash.C.C. 232. 


Conn.—Austin, Nichols & Co. v. Gil- 
man, 123 A. 32, 100 Conn. 81. 


Hawaii.Peabody v. Paakaua, 
Hawaii 250, 252 [quot Cyc]. 


Mo.—Barber Asphalt Paving Co. v. 
Muchenberger, 78 S.W. 280, 105 Mo. 
App. 47. 

Okl.—Tucker v. Thraves, 151 P. 598, 
50 Okl. 691. 


Tenn.—Amis v. 
24 Am.D. 463. 


T’ex.—Hanover F. Ins. Co. v. Shrad- 
er, 82 S.W. 872, 33 S.W. 112, 89 Tex. 
35, 59 Am.S.R. 25, 30 L.R.A. 498. 


Eng.—Child v. Edwards, [1909] 2 
IB wos. 


What acts on Sunday are lawful see 
generally Sunday §§ 17-54. 


91. U.S.—Monroe Cattle Co. v. 
Becker; 13°S:Cec2ny, 147 WS: 47 37 
L.Ed. 72; Street v. U. S.; 10 S:Ct. 309, 
LIS WSs ON 33 Me Hae VGsda Zire. 
515 [aff 24 CtCl. 230]; Pressed Steel 
Car Co. v. Eastern R. Co., 121 F. 609, 
SE WOCVAC 635. 


Ala.—Cax v. Hutto, 113 So, 40, 216 
Ala, 232. 


Ariz.—Pemberton v. Duryea, 43 P. 
220, 5 Ariz. 8. 


Cal.—People v. Malone, 2 P.(2d) 332 
[superseding 297 P. 964]. 


Conn.—Austin, Nichols & Co. v. Gil- 
man, 123 A. 32, 100 Conn. 81; Sands 
v. Lyon, 18 Conn. 18; Picket v. Allen, 
10 Conn. 146 


Del.—Simkin vy. Cole, 122 A. 191, 32 
Del. 271. 


Ga.—Morgan v. Perkins, 21 S.E. 
574, 94 Ga. 353; Wood v. State, 78 S.E. 
140, 12 Ga.App. 651. 


Hawaii.—Peabody v. Paakaua, 24 
Hawaii 250, 252 [quot Cyc]. 

Ill.— Chicago v. Braggio, 187 Ill. 
App. 166, 

Ind.—Close v. Twibell, 92 N.E. 377, 


47 Ind.App. 290; Kinney v. Heuring, 
85 N.H, 369, 42 Ind.App. 268. 


Iowa.—Conklin v. Marshalltown, 23 
N.W. 294, 66 Iowa 122. 


Kan.,—English vy, Williamson, 8 P, 
214, 34 Kan. 212. 


La.—Meyer v. Bichow, 63 So. 487, 
133 La. 975. 


Me.—Cressey v. Parks, 75 Me, 
46 Am.R. 406. pet 


Mass.—Cooley v. 
06. 


24 


Kyle; 2) Mere). 30, 


Cook, 125 Mass. 


Mich.—General Finance (Co. vy. 
Stricker, 226 N.W. 836, 248 Mich. 144; 
Clink v. Muskegon Cir. Judge, 25 N. 
W. 175, 58 Mich. 242. 


For later cases, developments and changes in the law see Annotations, 


and the act may be rightfully done on the following 
secular or business day;°* and if the next succeed- 


Minn.—Hughes y. Globe Indemnity 
Co., 166 N.W. 1075, 139 Minn. 417; 
Johnson vy. Merritt, 52 N.W. 863, 50 
Minn. 303; Spencer v. Haug, 47 N.W. 
794, 45 Minn. 231. 


Mo.—Keys v. Keys, 116 S.W. 537, 
217 Mo. 48; Webb v. Strobach, 127 
S.W. 680, 143 Mo.App. 459. 


Mont.—Schnepel v. Mellen, 3 Mont. 
118. 


Neb.—Johnston v. New Omaha 
Thomson-Houston Electric Light Co., 
125 N.W. 1538, 86 Neb. 165, 20 Ann. 
Cas. 1314. 


N.J.—Warshaw v. De Mayo, 150 A. 
214, 8 N.J.Mise. 359 [rev 145 A. 733]. 


N.M.—O’Brien v. Wilson, 195 P. 
803, 26 N.M. 641. 


N.Y.—Broome v. Wellington, 3 N.Y. 
Bl es 664; Cock vy. Bunn, 6 Johns. 
326. 


N.D.—Styles v. 
702, 22 N.D. 515. 


Ohio.—Enger y. King, 29 Ohio C. 
A. 127; Baldwin Co. vy. Alexander, 11 
Ohio N.P.N.S. 133; Cushing y. Guy- 
ton, 11 Ohio N.P.N.S. 47. 


Dickey, 134 N.W. 


Okl.—Tucker vy. Thraves, 151 P. 
598, 50 Okl. 691. 
Or.—Nicklin v. Robertson, 42 Py 


993, 28 Or. 278, 52 Am.S.R. 790; Car- 
others v. Wheeler, 1 Or. 194. 


Pa.—Edmundson y. Wragg, 104 Pa. 


1500, 49 Am.R. 590; McKinney v. Read- 


er, 6 Watts 34; In re Goswiler, 3 Penr. 
&W. 200; Tyger v. Chambers, 26 Pa. 
Dist. 392; Gregg v. Krebs, 5 Pa.Dist. 
779; Shirk vy. Railroad Co., 9° Lance: 
Bar. 198. 


Porto Rico.—Munoz v. 
Porto Rico 453; 
Porto Rico 7%. 


R.I.—In re Opinion to the’ Govern- 
or, 117 A. 97, 44 RI. 275; Barnes vy. 
Eddy, 12 R.I. 25. 


S.D.—Baruth y. Board of Com’rs of 
Sheet County, 209 N.W. 341, 50 S.D. 


Lopez, 14 
Abril vy. Moreno, 14 


Tex.—Camden Fire Ins. Co. v. Hill, 
(Comm.App.) 276 S.W. 887 [rev (Civ. 
App.) 264 S.W. 123]. 


Va.—Lakeside Inn Corporation v. 
ee ee 114 S.E. 769, 134 Va. 


Eng.—Morris v. Barrett, 7 C.B.N.S. 
139,.9% E.C.L. 189, .141 Reprint 768- 
Lewis v. Calor, 1 F.&F. 306, 175 Re- 
print 789; Hodgins v. Hancock, 14 M. 
&W. 120, 153 Reprint 414. 


Alta.—Revelstoke Saw Mill Go., 
Ltd. v. Alberta Bottle Co., Ltd., 9 Alta. 
or 155; Rex v. Trottier, 6 Alta.L. 


Ont.—Re Simmons, 12 Ont. 505. 


[a] Bankruptcy proceedings.—(1) 
If the last day of the four months 
next preceding the commencement of 
proceedings in bankruptcy, an at- 


Same title and section number. 


; 


* 


sz ‘ 


3 §§ 49-51] 
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ing day is a holiday on which the act cannot be law- 
fully done,®? it may be done on the next succeeding 
secular or business day thereafter;°* or, in case of 
an act to be done by a court, it may be done on the 
next succeeding day, after Sunday, on which the 
court can perform the duty imposed on it.°* This 
rule is generally applied alike to the construction 
of statutes and to matters of practice,®® and to any 
act allowed or required by law,°® or by rule or or- 
der of court,®? except where it is specifically oth- 
erwise provided.®°® The rule applies, however, only 
where there is some act to be performed on the last 
day, which is Sunday,®® and hence it does not apply 
where Sunday is the last day of a period which is 
fully to elapse before the act is to be done. 


As to months or years.” The rule excluding Sun- 
day, when the last day, usually applies whether the 
time to be taken into account is days, months, or 
years,® unless it is manifest from the language of 
the particular provision that the intention was to 
apply it to periods of days only, and not to months 


tachment within which is dissolved 
by the bankruptcy act of 1867, falls 
on Sunday, it is to be excluded in 
computing the time. Cooley v. Cook, 
125 Mass. 406. (2) Computation of 
time of lien against bankrupt prop-| States § 52. 
erty as affecting its dissolution gen- 1 
erally see Bankruptcy § 298. EB < 


: 979, 
“Secular or business day” see 56 C. 


100 Ga. 


TIME 


riod during which the candidate must 
have a specified status. In re Bewley, 
166 N.Y.S. 930, 101 Misc. 248. 
Eligibility and qualifications of can- 
didate for legislature in general see 


Merritt v. pega Bank, 27 S. 
Foster, 12 Iowa 186; ‘ 
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or years. 


[§ 50] (2) Modification of Rule. In some juris- 
dictions the general rule® is modified to the extent 
that, where the act is one which, by statute, must 
be done within a designated period of time, and the 
last day falls on Sunday, it cannot be excluded in 
computing that period,® unless its exclusion is ex- 
pressly provided for by statute.’ Under this modi- 
fication of thd general rule, it has been held that in 
such a case performance of the act in question should 
be made on the preceding Saturday. 


[§ 51] (8) Particular Applications of Rules°— 
(a) In General. Although as to some of the follow- 
ing enumerated acts there are decisions to the con- 
trary, the rule excluding the last day, when Sun- 
day, from the computation of a period of time, and 
allowing the act to be performed on the next suc- 
ceeding secular or business day,?° has been held to 
apply, among others, in computing the time for an- 
nual meeting of stockholders and members of a cor- 


Tex.—Burr v. Lewis, 6 Tex. 76; 
City of Dallas v. Springer, (Civ.App.) 
8 S.W.(2d) 772, 775 [cit Cyc]; Gulf, 
C. & S. F. Ry. Co. v. Louis Werner 
Stave Co., 131 S.W. 658, 62 Tex.Civ. 
App. 284. 


Eng.—Peacock vy. Reg., 4 C.B.N.S.. 
264, 93 E.C.L. 264, 140 Reprint 1085; 
Wynne y. Ronaldson, 12 L.T.Rep.N.S. 


(2) 


Robinson v. 
Stutz v. Came- 


J. p 1275 note 47 [a]. ron, 162 S.W. 221, 254 Mo. 340 711; Rowberry v. Morgan, 2 C.L.R. 
92. See infra § 55. é [al “mhe rule ‘de minimis’ [see 18 aya 
. J. p48 - will not warrant nt.—McLean y. Pinkerton, 7 Ont. 
Bee re oon ae ee ee ge ev ac ls oe) e, leaving out'the whole ef Sat-| A: 490. 
N.S. 1166,  Ann.Cas.19i3D 1063;|UTday.” Jackson Brewing Co. v.| [a] Thus, where a statute requires 


Southern Power Co. v. Cella, 147 A. 
449, 105 N.J.Law 573 [aff 143 A. 755, 2. 
7 N.J.Mise. 10, and Great Falls Power 


Wagner, 42 So. 356, 117 La. 875, 879. 
Computation of period of: 


an act to be performed within a cer- 
tain number of days or hours, and 
does not expressly exclude Sunday in 


Co. v. Andrus, 143 A. 834, 7 N.J.Misc. 
3]; Falagan & Co. v. Centro Espanol, 
32 Porto Rico 330; Batchelor v. Pal- 
mer, 224 P. 685, 129 Wash. 150. And 
see infra § 52. 


94 Von de Place v. Weller, 44 A. 
874, 64 N.J.Law 155. 


95. Johnston v. New Omaha Thom- 
son-Houston Electric Light Co., 125 
N.W. 153, 86 Neb. 165, 20 Ann.Cas. 
1314. See Bissell v. Bissell, 11 Barb. 
(N.Y.) 96; Broome v. Wellington, 3 
N.Y.Super. 664 (both of which cases, 
decided prior to the enactment of the 
statutory construction law [L. (1892) 
© 677 § 27], confined the rule to mat- 
ters of practice). 


96. Mox, Inc. v. Leventhal, 264 P. 
562, 89 Cal.App. 253. And see cases 
passim infra §§ 50-54. 


97. Simkin v. Cole, 122 A. 191, 32 
Del. 271. And see cases passim infra 
§§ 50-54. 


98. Mox, Ine. v. Leventhal, 264 P. 
562, 89 Cal.App. 2538. 


99. Merritt v. Gate City Bank, 27 
S.E. 979, 100 Ga. 147; Conklin vy. Mar- 


shalltown, 23 N.W. 294, 66 Iowa 122; | 


Stutz vy. Cameron, 162 S.W. 221, 254 
Mo. 340. 


[a] MTllustration.—(1) Under a 
constitutional provision, making in- 
eligible for the legislature any city 
officer or one who has been such with- 
in one hundred days, an Officer of a 
city, who filed his resignation in the 
mayor’s office on Monday July 39, is 
ineligible as a candidate for the as- 
sembly at election held November 6, 
the fact that July 29 was Sunday not 
extending the time, as the provision 
does mot prescribe a period within 
which an act must be done, but a pe- 


eroutus in general see supra §§ 18-— 
0. 


Years in general see supra § 14. 


3. Johnston v. New Omaha Thom- 
son+Houston Electric Light Co., 125 
N.W. 1538, 86 Neb. 165, 20 Ann.Cas. 
1314. And see cases supra note 91. 


4 Brown v. Emerson Brick Co., 83 
S.E. 160, 15 Ga.App. 332; McLendon 
v. State, 80 S.E. 692, 14 Ga.App. 274; 
Lowry v. Stotts, 127 S.W. 789, 188 Ky. 
251; Ryer v. Prudential Ins. Co., 77 
N.E. 727, 185 N.Y. 6; Benoit v. New 
York Cent. & H. R. R. Co., 87 N.Y.S. 
951, 94 App.Div. 24, 15 N.Y.Ann.Cas. 
90; Russell v. Kniffin, 194 N.Y.S. 792, 
118 Misc. 808; Hendrickson v. Callan, 
128 N.Y.S. 980, 70 Misc. 342 [rev on 
other grounds 131 N.Y.S. 839, 147 App. 
Div. 480]. 


5. See supra § 49. 


6 U.S.—In re Anttonen, 293 F. 
473; Shefer v. Magone, 47 F. 872; 
Psaki Bros. vy. United States, 3 Cust. 
A. 479. 

Fla.—Florida Hast Coast Ry. Co. v. 
George, 107 So. 266, 91 Fla. 42; Sim- 
mons y. Hanne, 39 So. 77, 50 Fla. 267, 
7 Ann.Cas. 322. 


Ky.—Lowry v. Stotts, 127 S.W. 789, 
138 Ky. 251. 

Mass.—Haley v. Young, 134 Mass. 
364. 

Nev.—State v. Brodigan, 142 P. 520, 
37 Nev. 458. 


N.Y.—Bissell v. Bissell, 11 Barb. 
96; People v. Luther, 1 Wend. 42; 
Ex p. Dodge, 7 Cow. 147. 


N.D.—State v. Burnham, 127 N.W. 
504, 20 N.D. 405. 


Pa.—Protzman y. Wolf, 4 Pa.Dist. 
473. 


computing such time, the court can- 
not construe it so as to exclude Sun- 
day, so that a statute imposing a pen- 
alty on shippers for failure to load 
within forty-eight hours after the de- 
livery of cars should, under such rule, 
be construed to include Sunday with- 
in the time provided. Gulf, C.&S. F. 
Ry. Co. v. Louis Werner Stave Co., 131 
S.W. 658, 62 Tex.Civ.App. 284. 


[b] In Illinois it has been said 
that: “It is doubtful if the general 
rule excluding Sunday where the last 
day of a period fixed by statute falls 
on that day is now supported by the 
weight of authority. It seems that 
the weight of authority is that when 
an act is to be done within a time fix- 
ed by statute, and the last day there-~ 
of falls on a Sunday, that day will 
not be excluded unless a different rule 
for computing the time is provided 
by statute.” Hixenbaugh vy. Union 
Central Life Ins. Co. of Cincinnati, 
Ohio, 219 Ill.App. 534, 537. 


7. Shefer v. Magone, 47 F. 872; 
Florida East Coast Ry. Co. v. George, 
107 So. 266, 91 Fla. 42; Simmons v. 
Hanne, 39 So. 77, 50 Fla. 267, 7 Ann. 
Cas.-322;—Gulf, C6. & iS: BF. Ry. Corwv. 
Louis Werner Stave Co., 131 S.W. 658, 
62 Tex.Civ.App. 284. 


8. Simmons yv. Hanne, 39 So. 77, 56 
Fla. 267, 7 Ann.Cas. 322; State vy, 
Brodigan, 142 P. 520, 37 Nev. 458. 


Application of rule to filing of nom- 
ination papers see Elections § 148. 


9. As to: 


Interpretation and performance of 
contract see infra § 52. 


Limitations of actions see infra § 53. 
Matters of practice see infra § 54. 
10. See supra § 49. 
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poration,!! application for discharge from bankrupt- 
cy,'? filing a claim against decedent’s estate,*® filing 
or recording a chattel mortgage,1+ redemption of 
property from mortgage foreclosure sale,*® or from 
a tax!® or other judicial’? sale, and the time within 
which a bill should be returned to the legislature 
The general rule, however, has 
been held not to apply to the time for refiling or re- 
newing a chattel mortgage,'® the filing of nomina- 
tion papers,?° the filing?! and enforcing?” of a me- 
chanic’s lien, or the filing or serving of a protest to 


by the governor.1® 


the collector of customs.?? 


[§ 52] (b) Interpretation and Performance of 
In accordance with the general rule,?° 


Contracts.?+ 


11. Saline Valley Salt Co. v. White, 
170 BP. 820, 177 Cal. 341. Contra Peo. 
vy. Young Men’s Father Matthew Be- 
nev. Soc., 65 Barb. (N.Y.) 357. 


Time of holding meeting in general 
see Corporations § 1358. 


12. In re Black, 14 F.(2d) 245. 


Time for application in general see 
Bankruptcy § 667. 


13. Keys v. Keys’ Estate, 116 S.W. 
537, 217 Mo. 48; O’Brien v. Wilson, 
195 P. 803, 26 N.M. 641. 


[a] Thus, under a statute provid- 
ing that time shall be computed by 
excluding the first day and including 
the last, except where the last day is 
Sunday, where the last day for filing 
a claim against the estate of a de- 
cedent fell on a Sunday, claimant had 
all of the following Monday in which 
to file it. Keys v. Keys’ Hstate, 116 
S.W. 537, 217 Mo. 48. 


Computation of time for filing such 
claim general see Executors and 
Administrators § 959. 


14. Wartell v. Peters Hotel Co., 
123 N.E. 480, 70 Ind.App. 444; McLean 
v. Pinkerton, 7 Ont.A. 490. 


Time of filing chattel mortgage in 
a ee see Chattel Mortgages §§ 219- 
Bi 


15. Bovey De Laittre Lumber Co. 
v. Tucker, 50 N.W. 1038, 48 Minn. 223; 
Styles v. Dickey, 134 N.W. 702, 22 N. 
D. 515. Contra Haley v. Young, 134 
Mass. 364. 


Computation of time for redemp- 
tion from mortgage foreclosure sale 
in general see Chattel Mortgages § 
579; Mortgages § 2148. 


16. See Taxation § 1702. 


17. Backer v. Pyne, 30 N.E. 21, 130 
Ind. 288, 30 Am.S.R. 231; Porter v. 
Pierce, 24 N.E. 281, 120 N.Y. 217, 7 
L.R.A. 847. Contra People y. Luther, 
1 Wend. (N.Y.) 42. 


Time for redemption from: 
Execution sale in general see Execu- 
tions § 738. 
Judicial sale in general see Judicial 
Sales § 107. 


18. In re Computation of Time, 21 
P. 475, 9 Colo. 682; In re Tenth Day, 
43 Pa.Co. 216; In re Opinion to the 
Governor, 117 A. 97, 44 R.I. 275. 


Time for executive action in gen- 
eral see Statutes §§ 106-109. 


19. See Chattel Mortgages § 237. 

20. See Elections § 148. 

21. Patrick v. Faulke, 45 Mo. 312. 
Contra Meyer v. Bichow, 63 So. 487, 
133 La. 975; Warshaw v. De Mayo, 
150 A. 214, 8 N.J.Misc. 359 [rev 145 A. 
733]. 


TIME 


Time for filing mechanic’s lien in 
hiomebre see Mechanics’ Liens §§ 218— 


22.. Oakland Mfg. Co. v. Lemieux, 
57 A. 795, 98 Me. 488; Miner v. Tilley, 
54 Mo.App. 627; Bowes v. New York 
Christian Home, 64 How.Pr. (N.Y.) 
509; Williams v. Lane, 87 Wis. 152. 


[a] In Alberta, where the nine- 
tieth day after the filing of the affida- 
vit of a mechanic’s lien falls-on a 
Sunday, an action to enforce the lien 
is in time if brought on the follow- 
ing day under Interpretation Act § 7 
subs 21. Revelstoke Saw Mill Co. v. 
Alberta Bottle Co., 21 Dom.L.R. 779, 7 
West.Wkly. 1002, 30 West.L.R. 312. 


Limitations of time to sue on me- 
chanic’s lien in general see Mechan- 
ics’ Liens §§ 524-528. 


23. See Customs Duties § 238. 


24. As to maturity of bill or note 
see Bills and Notes § 597. 


25. See supra § 49. 


26. Rowell v. H. L. Harrell Real- 
ty Co., 103 S.E. 717, 25 Ga.App. 585. 


[a] Illustration.—An option grant- 
ing the right to purchase land with- 
in a specified time is not such an evi- 
dence of indebtedness as is contem- 
plated by a statute which provides 
that evidence of debt maturing on 
Sunday or a public holiday shall be 
payable on the next business day 
thereafter, and the time specified in 
the option is not extended by the fact 
that the last day named for perform- 
ance falls on Sunday. Rowell v. H. 
L. Harrell Realty Co., 103 S.E. 717, 
25 Ga.App. 585. 


Acts which may be performed on 
Penney in general see Sunday §§ 17— 


27. U.S.—The Harbinger, 50 F. 941 
[aff 53 F. 394, 3 C.C.A. 573]. And see 
Disney v. Furness, 79 F. 810 (as to 
vessel being made ready on Sunday). 


Ark.—Armstrong v. McGough, 247 
S..W...790, 157 Arko 178,29 A.DL.R, 236. 


Cal.—_Law v. Title Guarantee & 
Trust Co., 267 P. 565, 91 Cal.App. 621. 


Ill.—Hixenbaugh v. Union Central 
Life Ins. Co., 219 Ill.App. 534, 536 [cit 
Cyc]; United Cigar Stores Co.. v. 
North-Gyles Grain Co., 212 Ill.App. 
26; Dierssen vy. Albany Ins. Co., 204 
Tll.App. 246; Dierssen v. National 
Ben. Franklin Fire Ins. Co., 204 Ill. 
App. 245; Dierssen vy. Williamsburg 
City Fire Ins. Co., 204 Ill.App. 240. 


Iowa.—Blake v. OSmundson, 159 N. 
W. 766, 178 Iowa 121. 


AS eet fedaes os v. Leowolf, 3 Cush. 


Neb.—Post vy. Garrow, 26 N.W..580, 
18 Neb. 682. 
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“1§§ 51-52 


except where the act is one which may be performed ~ 
on Sunday,?° if the time for the exercise of rights 
or performance or tender of performance of an act 
under a contract falls on Sunday, as a general rule 
it may be legally performed on the following day,”’ 
unless that day is a holiday,?® in which event it may 
be performed on the next succeeding business day,*® 
although, according to some authorities, perform- 
ance, in such a case, must be made on the previous 
Saturday.?° Under the general rule, payment or ten- 
der of payment of money which falls due, under a 
contract,.on Sunday generally may be made the fol- 
lowing busihess day,?! although there is authority 
to the effect that the payment or tender should be 


N.J.—Stryker v. Vanderbilt, 27 N. 
J.Law 68; Warne vy. Wagenor, (Ch.) 
15 A. 307. 


N.Y.—Craig v. Butler, 31 N.Y.S. 963, 
83 Hun 286 [aff 50 N.E. 962, 156 N.Y. 
672]; Anonymous, 2 Hill 375; Salter 
v. Burt, 20 Wend. 205, 32 Am.D. 530. 


Names heh y. Allen, 10 Ohio 
426. 


Pa.—Troopin y. Cohen, 85 Pa.Super. 
zB Hughes v. Snyder, 2 Wkly.N.C. 


[a] Illustration.—Where it is the 
understanding that a sale of land 
should be consummated March 1, 
notes and mortgages to be then exe- 
cuted and title passed, and March 1 
falls on Sunday, the parties have un- 
til the following Monday to perform. 
Blake v. Osmundson, 159 N.W. 766, 
178 Iowa 121. 


[b] Option contracts.—The gener- 
al rule fixing the time for perform- 
ance of contracts maturing on Sunday 
applies to optional contracts, such as 
an oil lease authorizing payment of 
rental to cover the privilege of defer- 
ring commencement of a well beyond 
the time set. Armstrong v. McGough, 
at S.-W. 790,157 Ark. 178,29 A’ Ear: 


[c] Rule held not applicable to no- 
tice of cancellation mailed April 16 
and received on the 17th, under a con- 
tract requiring cancellation before 
the 15th, a Sunday, and receipt of no- 
tice before the 16th. Jessar Realty 
Corporation y. Louis Friedman Realty 
Co., 171 N.E. 62, 253 N.Y. 298. 


_ Time for performance of contract 
im general see Contracts §§ 775-785. 


28. See infra § 55. 


29. Law v. Title Guarantee & 
Trust Co., 267 P. 565, 91 Cal. App. 621; 
United Cigar Stores Co. y. Worth- 
Gyles Grain Co., 212 Ill.App. 26; Fal- 
agan Co. v. Centro Espanol, 32 Porto 
Rico 330. 


30. Kilgour v. Miles, 
(Md.) 268; Mingus v. Pritchet, 14 N. 
C. 78; Whittier v. McLennan, 13 U. 
C.Q.B. (Ont.) 638. 


31. U.S.—Penn Mut. Life Ins. Co. 
v. Miller, 16 F.(2d) 18; United Tim- 
ber Corporation v. Bivens, 264 F. 308 
[aff 253 F. 968 and certiorari den 40 
S.Ct. 587, 253 U.S. 495, 64 L.Ed. 1030], 


Cal.—Northey vy. Bankers’ Life As- 
soc., 42 P. 1079, 110 Cal. 547; Law v. 
Title Guarantee & Trust Co., 267 P. 
565, 91 Cal.App. 621; Kells v. Pear- 
son, 205 P. 888, 56 Cal.App. 502. 


1ll.— Kopf v. Yordy, 208 I1l.App. 580. 


Ind.—National Council of Knights 
and Ladies of Security v. Rudler, 121 
N.E. 532, 69 Ind.App. 175. 


Kan.—Lightner y. Prudential Ins, 


6 Gil & J. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


of) 


 §§ 52-54] 


;' 


made on the preceding Saturday.?? 


[§ 53] (c) Limitation of Actions.?? In some ju- 
risdictions, if the last day of a period of limitation 
for commencing an action falls on Sunday, that day 
is excluded and the action may be commenced on the 
following Monday ;*+ and by the same rule Sunday, 
as the last day, is excluded in computing the accrual 
of the right of action, from which the statute begins 
to run.*® In other jurisdictions, however, it is held 
that the common-law or statutory rule excluding Sun- 
day, in case the last day for doing an act falls on 
that day,®® does not extend to the provisions in the 
statute of limitations, and hence does not authorize 
the bringing of the action on the following day,°7 
and in such a ease the action must be commenced 

_the preceding Saturday, in order to save the bar 


ie of America, 154 P. 227, 97 Kan.| 


Mass.—Hammond x American Mut. 
L. Ins. Co., 10 Gray 306. 


Mich.—General Finance Co. v. 
Stricker, 226 N.W. 836, 248 Mich. 144. 


N.J.—Bohles v. Prudential Ins. Co., 
86 A. 438, 84 N.J.Law-315 [aff 83 A. 
904, 83 N.J.Law 246]. 


N.Y.—Craig v. Butler, 
963, 83 Hun 286. 


Pa.—Gregg v. Krebs, 19 Pa-Co. 73. 


Porto Rico.—Falagan Co. v. Centro 
Espanol, 32 Porto Rico 330. 


S.D.—Jones vy. Lange, 207 N.W. 468, 
49 S.D. 502. 


Tex.—Attna L. Ins. Co. v. Wimber- 
ly, 112 S.W. 1038, 102 Tex. 46, 132 Am. 
S.R. 852, 23 L.R.A.N.S. 759 [rev (Civ. 
App.) 108 S.W. 778]; Semans v. 
Adams, (Civ.App.) 228 S.W. 353. 


[a] Rule applied to payment of: 
(1) Bill or note see Bills and Notes § 
597. (2) Insurance premium see Life 
Insurance §§ 223, 228 (3) Rent see 
Landlord and Tenant § 1279. (4) 
Taxes. General] Finance Co. y. Strick- 
er, 226 N.W. 836, 248 Mich. 144. Time 
for payment of taxes in general see 
Taxation § 1234. 


[b] Insurance dues and assess- 
ments.—Where it does not appear 
that a mutual benefit association has 
made provisions for payment of dues 
and assessments on Sunday, payment 
on the first day of the month where 
the last day of the preceding month 
falling on Sunday was the last day 
for payment, under a by-law rule pro- 
viding that a member failing to make 
payment on the last day of the month 
shall stand suspended, was a payment 
“in time’ within the policy and by- 
laws. National Council of Knights 
and Ladies of Security v. Rudler, 121 
N.E. 532, 69 Ind.App. 175. Time for 
payment of dues and assessments in 
general see Mutual Benefit Insurance 

93; 
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[c] Where period of grace expires 
on Sunday, a tender made on the next 
day is good (Rev. Code [1919] § 24). 
Jones y. Lange, 207 N.W. 463, 49 S. 
D. 502. As to life insurance premium 
see Life Insurance § 228. 


Time for payment in general see 
Payment 


32. Whittier v. McLennan, 13 U.C. 
Q.B. (Ont.) 638. 


33. Inclusion and exclusion of days 
in computing period of limitation in 
general see Criminal Law § 354; Lim- 
itations of Actions § 478. 


TIME 


of the statute.38 


34. U.S.—Farbwerke Vormals 
Meister Lucius & Briining v. Diarse- 
nal’ Co., 21 H(2da) 5838. 


Cal.—Mox, Inc. v. Leventhal, 264 P. 
562, 89 Cal.App. 253. 


Kan.—Elmore vy. Fanning, 117 P. 
1019, 85 Kan. 501, 38 L.R.A.N.S. 685. 


Utah.—Nelson vy. Jorgenson, 242 P. 
945, 66 Utah 360. i 


Wash.—Van Duyn vy. Van Duyn, 225 
P. 444, 227 P. 321, 129 Wash. 428. 


Alta.—Revelstoke Saw Mill Co., 
Ltd. v. Alberta Bottle Co., Ltd., 9 Alta. 
L..155 [aff 21 Dom.L.R. 779, 7 West. 
Wkly. 1002, 30 West.L.R. 312]. 


35. Agurs v. Putter, (La.App.) 140 
So. 833 [rev 187 So. 640]. 


[a] Thus, where a note falls due 
on Sunday, an action thereon does not 
accrue until after the next succeed- 
ing business day, and hence prescrip- 
tion does not begin until after the ex- 
piration of the extended maturity 
date. Agurs v. Putter, (La.App.) 140 
So. 833 [rev 137 So. 640]. 


Accrual of right of action in com- 
puting statutory period in general see 
Limitations of Actions §§ 152-563. 


36. See supra § 49. 


37. Allen v. Elliott, 67 Ala. 432; 
Alabama Great Southern R. Co. v. 
Hunt, 86 So. 97, 17 Ala.App. 566 [cert 
er 86 So. 100, 204 Ala, 504]. 


Ga.—Brown v. Emerson Brick Co., 
83 S.E..160, 15 Ga.App. 332; McLen- 
don v. State, 80 S.E. 692, 14 Ga.App. 
274, 


Ky.—Lowry v. Stotts, 127 S.W. 789, 
138 Ky. 251; Geneva Cooperage Co. v. 
Brown, 98 S.W. 279, 124 Ky. 16, 30 
Ky.L. 272, 124 Am.S.R. 388. 


N.Y.—Benoit v. New York Cent. & 
H. R. R. ‘Co., 87 N.Y.S:. 951, 94 App. 
Div. 24, 15 N.Y.Ann.Cas. 90; Russell 
vy. Kniffin, 194 N.Y.S. 792, 118 Misc. 
808; Vase v. Kuhn, 92 N.Y.S. 34, 45 
Misc. 455. 


Tex.—Standard v. Thurmond, (Civ. 
App.) 1bi-Siw, 627. 


Wis.—Williams v. Lane, 58 N.W. 77, 
87 Wis. 152. 


Eng.—Morris v. Richards, 46 J.P. 
37. 

[a] Same rule applied in respect 
of limitation expressed in an insur- 
ance policy. Phillips v. Fireman’s 
Fund Ins. Co., 121 S.H. 255, 31, Ga, 
App. 541; Ryer v. Prudential Ins. Co., 
77 N.E. 727, 185 N.Y. 6. 


[62 C.J.] 1003 


[§ 54] (d) Matters of Practice. Courts, in the 
construction of their own rules of practice and. gov- 
erning statutes, generally exclude Sunday in the 
computation of time, in respect thereof,?® except in 
respect of a particular act or proceeding which a 
statute or order of court directs shall be done or 
filed within a certain number of days.*° 
ingly, subject to this exception, and although the 
decisions are not entirely uniform, the general rule 
excluding Sunday when the last day of the period+ 
is usually apphed in computing the time for per- 
forming some act, or serving or filing some paper, 
as a matter of practice or procedure,*? such as the 
time for appearance,** or for filing or serving a 


Accord- 


[b] Criminal prosecution.—A stat- 
ute providing that, when a number 
of days is prescribed for “any privi- 
lege or the discharge of any duty,” 
and the last day falls on the Sabbath, 


another day shall be allowed in the © 


computation, does not apply to crim- 
inal prosecutions. McLendon — v. 
State, 80 S.E. 692, 14 Ga.App. 274. 


38. Allen v. Elliott, 67 Ala. 432; 
Williams v. Lane, 58 N.W. 77, 87 Wis. 
152. And see cases supra note 37. 


39. Ehrhart v. Esbenshade, 81 A. 
814, 233 Pa. 18; City of Dallas ‘v. 
EREvieey, (Tex.Civ.App.) 8 S.W.(2d) 


40. Inre Anttonen, 293 F. 473; Day 
v. Hartness, 205 P. 501, 85 Okl. 298 
(order of court extending time for 
service of case-made); City of Dallas 
v. Springer, (Tex.Civ.App.) 8 S.-W. 
ee? G72. And see generally supra 


[a] Rule not excluding Sunday, 
last day, applied to: (1) Filing of 
controverting affidavit more than five 
days after appearance day. City of 
Dallas v. Springer, (Tex.Civ.App.) 8 
S.W.(2d) 772. (2) Filing petition 
for citizenship. In re Anttonen, 293 
F. 473. Petition for citizenship in 
general see Aliens § 146. 


41. See supra § 49. 


42. U.S.—Ayer v. Kemper, 48 F. 
(2d) 11 [cert den 52 S.Ct. 20, 284 U.S. 
639, 76 L.Ed. 543] (vacation of de- 
cree). 


Ala.—Cox v. Hutto, 113 So. 40, 216 
Ala. 232, 


Conn.—Sommers v. Adelman, 99 A. 
50, 90 Conn. 7138. 


Mass.—Grant v. Pizzano, 163 N.E. 
162, 264 Mass. 475. 


Mo.—Spring  v. 
825, 315 Mo. 525. 


Okl.—Kolb v. Hightower, 8 P.(2d) 
23; Grant v. Creed, 128 P. 511, 35 Okl. 
190. ‘ 


S.D.—Baruth y. Board of Com’rs of 
Sanborn County, 209 N.W. 341, 50 S.D. 
249, 


And see cases infra notes 43-56. 


43. Vohlers v. E. H. Stafford Mfg. 
Co., 1837 N.W., 128, 171 Mich. 8, Ann. 
Cas.1914B 1032 (default). Contra 
Rowberry v. Morgan, 9 Exch. 730; 
Cline v. Cawley, 4 Ont.Pr. 87. 


Giefing, 289 S.W. 


Time of appearance in general see 
Appearances §§ 17, 18. 
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pleading,*4 putting in special bail,*® service, publi- 
cation, and operation of notice,*® issuance*’ and 
service of process,*® return of process,*? rendition 
or entry of judgment,®® revival of a judgment,°* 
motion for a new trial,®? preparing and serving a 
‘statement on motion for a new trial,°* issuance** 
and return of execution,®® and filing memorandum 
The rule has, however, been held 
not to apply in computing time for filing a motion 
to set aside a default,®” or for granting a motion for 


or bill of costs.>® 


44. U.S.—Hidden v. Washington- 
Oregon Corporation, 217 F. 303. 


Ala.—Caravella v. Bernheim Dis- 
tilling Co., 69 So. 241, 13 Ala.App. 458. 


Ariz.—Pemberton v. Duryea, 43 P. 
220, 6 Ariz. 8. 


Cal. Crane vy. Crane, 53 P. 433, 121 
Cal. 99; Timmons vy. Coonley, 179 P. 
429, 39 Cal.App. 35. 


Iowa.—Ronayne v. Hawkeye Com- 
mercial Men’s Ass’n, 144 N.W. 319, 
162 Iowa 615; Romayne v. Hawkeye 
Commercial Men’s Ass’n, 135 N.W. 
735. 


N.J.—Williams v. Minsavich, 129 A. 
410, 3 N.J.Mise._565. Contra Bangor 
v. Somerville, 1 N.J.L.J. 252. 


N.Y.—Gilbert v. Johnson, 155 N.Y.S. 
687, 169 App.Div. 840; Borst v. Grif- 
fin, 5 Wend. 84. 


N.D.—Hogg v. Christenson, 149 N. 
WY .ioG2;. 29 IND. 8. 


Okl.—Harn v:. Missouri State Life 
Ins. Co., 173 P. 214, 70 Okl. 120; Harn 
v. Amazon Fire Ins. Co., 167 P. 473, 
66 Okl. 99. 


Or.—Steeves v. Steeves, 9 P.(2d) 
815; Carothers v. Wheeler, 1 Or. 194. 


Pa.—Marks v. Russell, 40 Pa. 372. 


S.C.—Royal Exchange Assurance of 
London y. Bennettsville & C. R. Co., 
79 S.B. 104, 95 S.C. 375. 


Time for filing or service of plead- 
ing in general see Pleading §§ 196, 
228-239, 264, 369, 384, 404, 463-466, 
761, 785, 799, 930. 


45. See Bail § 21. 


Time of giving bail in general see 
Bail § 12. 


46. Cal.—Tobias v. Adams, 273 P. 
579, 206 Cal. 88; Willcox v. Engebret- 
sen, 116 P. 750, 160 Cal. 288; Alameda 
Macadamizing Co. v. Huff, 57 Cal. 
331. 


Iowa.—McLeland v. Marshall Coun- 
ty. 201 N.W. 401, 199 Iowa 1232 [mod 
on other grounds 203 N.W. 1, 199 Iowa 
1232]; Holbrook v. Mill Owners’ Mut, 
Ins. Co., 53 N.W. 229, 86 Iowa 255. 


La.—Murrell v. Lion, 30 La.Ann. 
255. 


Mo.—State v. Southern, 214 S.W. 
100, 278 Mo. 610; Webb v. Strobach, 
127 S.W. 680, 143 Mo.App. 459. 


Mont.—Schnepel v. Mellen, 3 Mont. 
118. 


S.D.—Dobson v. Lindekugel, 164 N. 
W. 269, 39 S.D. 374. 


Contra Herman v. U. S., 66 F. 721; 
Shefer v. Magone, 47 F. 872 (both 
cases holding that, in computing the 
ten days within which the order of 
the collector for the return of goods 
to the public stores must be served 
on the importer, if the tenth day falls 
on Sunday, that day cannot be exclud- 
ed, and service of such notice on Mon- 
day following is not sufficient). 


[a] New York code _ provision 


TIME 


a new trial.58 


which excludes Sunday when it is the 
last day does not apply to nodtige of 
trial by jury. Central Bank v. Alden, 
41 How.Pr. 102. 


Time to serve or publish notice in 
general see Notice §§ 62, 79. 


47. Melis v. Goldstein, (N.J.) 143 
Ay 81: 


Time for issuance in general see 
Process § 28. 


48. Baxley v. Bennett, 33 Ga. 146; 
Turner v. Thompson, 23 Ga. 49; Rob- 
inson v. Foster, 12 Iowa 186; State 
v. Stuckey, 78 Mo.App. 533; Gribbon 
v.. Freel, 93 N.Y. 93, 2. N.Y.Civ.Proc. 
482, 65 How.Pr. 273; Triangle Radio 
Supply Co. v. De Forest Radio Tele- 
phone & Telegraph Co., 204 N.Y.S. 72, 
208 App.Div. 614 [rearg gr 204 N.Y.S. 
954, 209 App.Div. 819, and aff 205 
N.Y.S. 470, 210 App.Div. 87]. 


Time of service of process: 

In general see Process §§ 74, 75. 

By publication see Process §§ 205- 
208. 


49. Wilson & Co. v. Russell, 290 P. 
1106, 144 Okl. 284. 


Time for returm in general see 
Process §§ 261-263. 


50. Bruce v. Pope, 162 N.W. 797, 
179 Iowa 1161; Cross v. Beatty, 10 Pa. 
Dist.&Co. 456 (judgment by alder- 
man). 


[a] Judgment by confession.—Un- 
der a lease providing that on default 
for five days a judgment by confes- 
sion in ejectment may be entered up, 
the tenant has five full days after the 
rent is due in which to pay, and where 
the last day of the five days is Sun- 
day, judgment cannot be entered up 
until Tuesday. Gregg v. Krebs, 5 Pa. 
Dist 19,19 Pas Conte. 


Cross references: 


Exclusion of Sunday as to judgment 
by justice of peace see Justices of 
the Peace § 297. 


Rendition or entry of judgment on 
Sunday as illegal see Judgments § 
27. 


Time of rendition and entry of judg- 
ae general see Judgments §§ 
191-203. 


51. See Judgments § 10238. 


52. Simkin ‘v. Cole, 122° A. 191, $2 
Del. 271; Witt v. Lexington & BE. Ry. 
Co., 165 S.W. 399, 158 Ky. 401; State 
v. Schmitz, (Mo.) 46 S.W.(2d) 539; 
Crohn v. Missouri Pac. Ry. Co., 154 
S.W. 80, 248 Mo. 75; Chicago Label, 
ete., Co. v. Washburn, 15 Ohio Cir.Ct. 
510, 8 Ohio Cir.Dec. 113. 


Time for motion in general see New 
Trial §§ 259-278. 


53. Muir v. Galloway, 61 Cal. 498. 


Time of service and filing of state- 
Pace in general see New Trial §§ 343, 
344, 


54. Heckman v. Stein, 117 N.Y.S. 
1026, 64 Mise. 144. 


[§ 54 


Appeal and error. Although there are some deci- 
sions to the contrary, it is usually held, in accord- 
ance with the general rule, excluding Sunday and 
allowing the act to be performed the following day,°® 
that Sunday, when the last day of the period, should 
be excluded in computing the time for taking an 
appeal,®° or presenting a petition for certiorari,** 
and for taking the various steps or filing the differ- 
ent papers necessary to perfect an appeal,®? such 


Computation of time for issuance 
of execution in general see Hxecu- 
tions §§ 141, 142. 


55. See Executions § 864. 


Time for return of execution in 
general see Executions §§ 864-866. 


56. 
32 Nev. 269; Nicklin v. Robertson, 
22) P. 993,28 Or, /2'78,.52) Am:S:R. 7.9.02 


Sie, of filing in general see Costs 
§ 440. 


57. State v. Sheehan, 55 Mo.App. 
66. Contra Townsend vy. Parker, 131 
P. 166, 21. Cal-App.- 3072 


Opening and vacating defaults in 
general see Judgments §§ 673-679. 


58. Willis v. Superior Court in and 
for Mendocino County, (Cal.) 7 P. 
(2d) 303; Shepherd v. Superior Court 
in and for Fresno County, 202 P. 466, 
54 Cal.App. 673. 


Time for granting or refusing mo- 
tion in general see New Trial § 507. 


59. See supra § 49. 
60. See Appeal and Error § 1048. 
61. Hill v. State, 81 S.H. 248, 14 


Ga.App. 410. 


Time for taking certiorari proceed- 
a in general see Certiorari §§ 125-— 
39. 


62. Ala.—Macertney vy. Gwin, 119 
So. 238, 218 Ala. 529. 


Cal.—Jenness v. Bowen, 19 P. 522, 
“et Cal.w3ro: 


Colo. Farmers’ Mut. Telephone Co. 
v. Heineman, 201 P. 43, 70 Colo. 329; 
Elliott Co. v. Courtright Pub. Co., 182 
P. 882, 67 Colo. 449. 


Fla.—Bacon v. State, 22 Fla. 46. 


Ga.—Maryland Casualty Co. v. Eng- 
land, 129 S.H. 446, 34 Ga.App. 354 
[conforming answers to _ certified 
questions 129 S.E. 75, 160 Ga. 810]. 


Hawaii.—tTerritory v. Manlapit, 28 
Hawaii 455. 


Ill. Richter v. Chicago, & KE. R. 
Co.,, 113 N.B. 153, 2738 Tl 6259 fare Lom 
Ill.App. 538]; People v. Ehler, 239 Ill. 


App. 398; Dobrinsky v. Boylan, 222 
Ill.App. 494; Brainard v. Norton, 14 
Tll.App. 643. 


Ind.—American Steel Foundries v. 
Melinik, 126 N.E. 33, 74 Ind.App. 617; 
Kinney v. Heuring, 85 N.E. 369, 42 
Ind.App. 263. 


La.—State v. Judge St. Charles Par- 
ish Fourth Judicial Dist. Ct., 24 La. 
Ann. 333; Allen & Deblois “v. Their 
Creditors, 8 La. 221. 


Mass.—In re Marcellino, 171 N.E. 
81, 271 Mass. 323. 


Mo.—State v. Stanley, 125 S.W. 475, 
225 Mo. 525 [error den 120 S.W. 771, 
221 Mo. 547]. 


Neb.—Monell v. Terwilliger, 1 N.W. 
246, 8 Neb. 360. 


N.C.—Pittsburg Lumber Co vy. 
Rowe, 65 S.E. 750, 151 N.C. 130. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


McCafferty v. Flinn, 107 P. 225,” 


f 


_ §§ 54-55] 


Fa 


. 


as notice of appeal,** the signing and filing of a bill 
of exceptions,*°* transcript,°> brief,** appeal bond, 
or undertaking,*®’ or filing a petition for a rehear- 


ing.®8 
[§ 55] b. Holiday.*® 


Both at common law and 


TIME 


[62 C.J.] 1005: 


a period in which an act is to be done falls on a 
legal holiday,*® on which the act cannot be legally 
performed,"! that day is excluded, in computing the 


time, and the act may be done on the next succeed- 


by statute, as a general rule, when the last day of 


Ohio.—Enger v. King, 29 Ohio C. 
A. 127. 


Or.—Cauldwell v. Bingham & Shel- 
ley Co., 155 P. 190. 


Pa.—McCready v. McGovern, 1 
Kulp 474 (appeal from settlement by 
auditors with township officers); 
Arms v. Leaman, 4 Pa.L.J. 84 (appeal 
from award of arbitrators). 


Porto Rico.—Munoz vy. Lopez, 
Porto Rico 453. 


Utah.—Jeremy Fuel & Grain Co. v. 
Denver & R. G. R. Co., 203 P. 8638, 59 
Utah 266. 


Va.—Harris v. Sparrow, 132 S.E. 
694, 146 Va. 747. 


Wash.—Delaski v. Northwestern 
pe auement Co., 112 P. 341, 61 Wash. 


14 


ie ee Vv. Bini, 163 °S:H. 
Wis.—Buckstaff v. Hanville, 14 
Wis. 77. 


Eng.—Milch v. Frankau, [1909] 2 
K.B. 100; Taylor v. Jones, 45 LJ. 
CPE 11-0, 


Se eee v. Dodds, 19 Grant Ch. 


- Contra Johnson v. Meyers, 54 F. 
417, 4 C.C.A. 399; Stiegler v. Eureka 
Life Ins. Co., 127 A. 397, 146 Md. 629; 
Dale v. Lavigne, 31 Mich. 149; Drake 
v. Andrews, 2 Mich. 203; Burr v. Lew- 
is, 6 Tex. 76; Rinfret v. Tripp, 123 A. 


430, 97 Vt. 404. 


63. Cal.—People v. Malone, 2 P. 
(2d) 332 [superseding 297 P. 964]; 
People v. Martino, 297 P. 965, 112 Cal. 
App. 548. 

N.Y.—Dorsey v. Pike, 46 Hun 112, 
13 N.Y.Civ.Proc. 147. 


Or.—Hewey v. Andrews, 
1149, 82 Or. 448. 


S.C.—State vy. Gandy, 70 S.E. 163, 87 
‘SHORE GY- Be 


Wash.—Spokane Falls v. Browne, 
27 P. 1077, 3 Wash. 84. 


pee ee v. Trottier, 6 Alta.L. 


159 P. 


Contra Taylor v. Wallace, 7 Ohio 
Dec. (Reprint) 328, 2 Cinc.L.Bul. 115; 
Re Scott, 10 Man. 494. 


Time of service or filing notice of 
appeal in general see Appeal and Hr- 
nes § 1336; Justices of the Peace § 

69. 


64. See Appeal and Error § 1889; 
Criminal Law § 3434. 


65. Ark.—McNutt v. State, 259 S. 
W. 1, 163 Ark. 122. 


Ind.—City of Princeton v. Hanna, 
113 N.E. 999, 120 N.E. 598, 187 Ind. 
582; Crouch v. Shantz, 113 N.E. 13, 
62 Ind.App. 476. 


La.—Gueringer v. His Creditors, 33 
La.Ann. 1279; State v. Judge St. 


-Charles Parish Fourth Judicial Dist. 


Ct., 24 La.Ann, 3338; Bernadas v. Mil- 
ler, 129 So. 175, 18 La.App. 706. 


Neb.—Johnston v. New, Omaha 
Thomas-Houston Electric Light Co., 
125 N.W. 153, 86 Neb. 165, 20 Ann.Cas. 
1314. 

Or.—In re Riggs, 207 P. 175, 105 
Or. 531; Pringle Falls Power Co. v. 
Patterson, 128 P. 820, 1382 P. 527, 65 


Or. 474; McCabe-Duprey Tanning Co. 
v. Justice’s Court of Grants Pass 
Dist., Josephine County, 102 P. 795, 
57 Or. 44; Wachsmith v. Routlidge, 
51 P. 438,59 P. 454, 36 Or. 307. “But 
see Zelig v. Blue Point Oyster Co., 
113 P. 852, 61 Or. 535 (time fixed by 
consent of parties). 


Wyo.—Peterson v. Spaugh, 222 P. 
580, 31 Wyo. 26. 


[a] In Ohio (1) Rev. St. (1880) § 
4951, providing that, if the last day 
fall on Sunday, it shall be excluded, 
applies to the filing of a transcript 
for appeal from a magistrate’s court 
(Redus v. Green, 6 Ohio Dec. (Re- 
print) 1034, 9 Am.L.Rec. 634), (2) but, 
under former statutes, the rule was 
otherwise (McLees v. Morrison, 29 
Ohio St. 155; Taylor v. Wallace, 7 
Ohio Dec. (Reprint) 328, 2 Cinc.L.Bul. 
115 [aff 31 Ohio St. 151]). 


Computation of time for filing 
transcript in general see Appeal and 
Error § 2196; 
Justices of the Peace § 500. 


66. Close v. Twibell, 92 N.E. 377, 
47 Ind.App. 290. 


Filing of briefs in general see Ap- 
peal and Error §§ 1603-1606. 


67. See Appeal and Error § 1254; 
Justices of the Peace § 451. 


68. Bird v. Gilliam, 31 S.E. 267, 
123 N.C. 68; Barcroft v. Roberts, 92 
N.C. 249. Contra Clark v. De Camp, 
136 N.E. 844, 137 N.E. 716, 79 Ind. 
App. 225. 


Time for applying for rehearing in 
Serge see Appeal and Error §§ 2514- 


69. As to: 
Maturity of bill or note see Bills and 
Notes §§ 597, 625. 


Protest of bill or note see Bills and 
Notes § 874. 


Holidays generally see Holidays 29 
Cre Deol. 


70. What constitutes legal holi- 
day see Holidays 29 C.J. p 761. 


71. See Holidays §§ 3-11. 


72. U.S.—In re Lang, 14 F.Cas.No. 
8,056, 2 Nat.Bankr.Reg. 480. 


Ariz.—Svea Ins. Co. v. McFarland, 
60 PB. 936, 7 Ariz. 131. 


Cal.—People v. Malone, 2 P.(2d) 332 
[superseding 297 P. 964]; Connell v. 
Higgins, 150 P. 769, 170 Cal. 541; In 
re Rose, 63 Cal. 346; Law _v. Title 
Guarantee & Trust Co., 267 P. 565, 91 
Cal.App. 621; Mox, Ine. v. Leventhal, 
264 P. 562, 89 Cal.App. 253; Bidegaray 
v. Ormaca, 192 P. 176, 48 Cal.App. 665; 
Troy Laundry Machinery Co. v. Driv- 
ers’ Independent Laundry Co., 109 Py 
36, 13 Cal.App. 115; MRauer’s Law, 
ete., Co. vy. Standley, 84 P. 214, BGEGE 
App. 44. 


Conn.—Alderman Bros. Co. v. West- 
inghouse Air Brake Co., 99 A. 1040, 91 
Conn. 383. 

D.C.—Lamson v. Andrews, 40 App. 
DiC.39 

Idaho.—Myers v. Harvey, 
1112, 39 Idaho 724. 

Jll.—Balkwill v. Bridgeport Wood 
Finishing Co., 62 Ill.App. 663. 

Ky.—Black v. National Bank of 
Kentucky, 10 S.W.(2d) 629, 226 Ky. 


229° BP. 


Criminal Law § 3442, | 


ing secular or business day,’? except where a stat- 


152. 


La.—Succession of Taylor, 136 So. 
65, 172 La. 1099; Catherwood v. Shep- 
ard, 30 La.Ann. 677; Garland v. 
Holmes, 12 Rob. 421; Agurs v. Put- 
ter, (App.) 140 So. 833 [rev 137 So. 
640]; Hendren vy. Crescent City Seltz- 
er & Mineral Water Co., 1 La.App. 25. 


Mass.—In re Marcellino, 171 N.E. 
81, 271 Mass. 323. - 


Mont.—Kelly v. Independent Pub. 
Co., 122 P. 735, 45 Mont. 127, 38 L.R.A. 
N.S. 1160, Ann.Cas.1913D 1063. 


Neb.—Ostertag v. Galbraith, 37 N. 
W. 637, 23 Neb. 730. 


N.J.—Southern Power Co. v. Cella, 
147 A. 449, 105 N.J.Law 573 [aff 143 
A. 755, 7 N.J.Misc. 10, and 143 A. 834, 
7 N.J.Mise. 3]; Feuchtwanger v. Mc- 
Cool, 29 N.J.Eq. 151. 


N.Y.—Joannides v. Assimacy, 
N.Y.S. 692, 216 App.Div. 133. 


Okl1.—Wilson & Co. v. Russell, 290 
P. 1106, 144 Okl. 284. 


Or.—Steeves v. Steeves, 9 P.(2d) 
815; Rice v. Douglas County, 183 P. 
768, 93 Or. 551. 


Porto Rico.—Quinones v. Zalduon- 
do, 32 Porto Rico 790; Abril v. Mo- 
reno, 14 Porto Rico 7. 


S.D.—Stanley v. Pilker, 167 N.W. 
393, 40 S.D. 403. 


Tex.—Fessenden v. Terrell, 98 S.W. 
640, 100 Tex. 273. 


Wash.—Batchelor v. Palmer, 224 P. 
685, 129 Wash. 150. 


W.Va.—Prichard vy. McGraw Oil & 
Gas Co., 66 S.E. 366, 66 W.Va. 300. 


Eing.—Hughes v. Griffiths, 13 C.B. 
ae 324, 106 B.C.L. 324, 1438 Reprint 


N.S.—Chambers Electric Light Co. 
v. Cantwell, 43 N.S. 419. 


Ont.—Brown v. Croucher, [1931] 4 
Dom.L.R. 219. 


[a] Rule applied to: (1) Appear- 
ance. Batchelor v. Palmer, 224 P. 685, 
129 Wash. 150. Time of appearance 
in general see Appearances §§ 17, 18. 
(2) Computation of period of limita- 
tions. Mox, Inc. v. Leventhal, 264 P. 
562, 89 Cal.App. 253; Branagh v. Chi- 
cago Bonding & Surety Co., 179 P. 543, 
39 Cal.App. 610; Kelly v. Independent 
Pub. Co., 122 P. 735, 45 Mont. 127, 38 
L.R.A.N.S. 1160, Ann.Cas.1913D 1063. 
Days included or excluded in comput- 
ing limitations in general see Limi- 
tations of Actions § 478. (3) Filing 
notice of appeal. Alderman Bros. Co. 
v. Westinghouse Air Brake Co., 99 A. 
1040, 91 Conn. 383. Time for filing 
in general see Appeal and BHrror § 
1336. (4) Filing transcript. Lamson 
v. Andrews, 40 App.D.C. 39; River- 
side Transfer Co. v. Service Drayage 
Co., 135 So. 79, 16 La.App. 621; Ho- 
tard v. Consolidated Companies, 14 
La.App. 670. Computation of time 
for filing transcript in general see 
Appeal and Error § 2196. (5) Per- 
formance of contract. Joannides v. 
Assimacy, 214 N.Y.S. 692, 216 App. 
Div. 133. (6) Making payment under 
contract. Law v. Title Guarantee & 
Trust’ Co.,) 2672 PR. "565,. 91" Cal App: 
621. (7), Rendition or entry of judg- 
ment. Zimand v. Kirsch, 170 N.Y.S. 
47. Time for in general see Judg~ 
ments §§ 191-203. 
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ute specifically provides otherwise,’* or where, in 
some jurisdictions, the act is one which, by stat- 
ute, must be done within a prescribed period of 
time, notwithstanding the last day is a legal hol- 
day;*4 and except where the next day is a Sun- 
day, in which case performance may be had .on the 
next secular or business day thereafter.’° 
general rule has also been held not to apply where 
the time for doing the act is not defined by a num- 
ber of days, but by a particular date as the last 
Where the last day is a holiday only for 
some purposes,?7 which do not include the act in 
question, such day is to be counted in the computa- 
tion, and does not authorize the act being performed 
The fact that the last 
day is not a judicial day is immaterial so long as 


day.7® 


on the next business day.*® 
it is a legal day.?® 


[b] Stipulation of parties, extend- 
ing to Febr. 12, 1912, a legal holiday, 
the time to propose the statement on 
motion for a new trial, extended the 
time to and including Febr. 13, 1912. 
Connell v. Higgins, 150 P. 769, 170 Cal. 
541. 


[c] Governor’s proclamation or- 
dering public offices closed, which pre- 
vented a party from perfecting an 
appeal, has been held equivalent to 
the declaration of a holiday, and to 
prevent an appeal from being dismiss- 
ed because the transeript was not 
filed or an extension asked for on that 
day. Quinones v. Zalduondo, 32 Porto 
Rico 790. 


73. Mox, Inc. v. Leventhal, 264 P. 
562, 89 Cal.App. 253; Board of Com’rs 
of St. Joseph County.v. Tincher Mo- 
tor Car Co., 97 N.E. 22, 49 Ind.App. 
221; Hendrickson v. Callan, 128 N.Y. 
S. 980, 70 Misc. 342 [rev 131_N.Y.S. 
839, 147 App.Div. 480]; Siegbert v. 
Stiles, 39 Wis. 533. 


[a] Thus, where, by statute, com- 
mereial paper maturing on a legal 
holiday becomes due and payable on 
the next preceding secular day, and, 
by analogy to this statute, where any 
other contract by its terms matures 
on a legal holiday, it will be held to 
mature on the next preceding secular 
day. Siegbert v. Stiles, 39 Wis, 533. 


74. Payne v. Hunt, (Cal.) 7 P.(2d) 
302; Winkel v. Geiger, 141 A. 345, 154 
Md. 673. 


[a] For example, under a statu- 
tory provision that ‘‘the power of the 
court to pass on motion for a new tri- 
al shall expire cixty (60) days from 
and after service on the moving par- 
ty of written notice of the entry of 
the judgment, etc.,” a new trial can- 
not be granted after the expiration 
of such period notwithstanding such 
day is a holiday. Payne v. Hunt, 
(Cal.) 7 P.(2d) 302; Lancel v. Postle- 
thwaite, 156 P. 486, 172 Cal. 326; 
Lauritzen v. H. L. Judell & Co., 292 
P. 536, 109 Cal.App. 168; Holquin v. 
Allison, 274 P. 1087, 97 Cal.App. 126; 
Bidwell v. Sonoma County Transpor- 
tation Co., 178 P. 722, 39 Cal.App. 330. 


75. ‘Crane v. Crane, 53 P. 433, 121, 
Cal. 99; Gueringer v. His Creditors, 
33 La.Ann, 1279. 


[a] In Quebec, if the delay of 
three days given to plaintiff by C. P. 
art 154, to obtain permission to re- 
turn a writ of summons which has not 
been returned on the day fixed, ex- 
pires on a Saturday, permission 
should be asked for within such three 
days; the delay is not extended to 
Monday. Duval v. Wade, 19 Que.Pr. 
177. Time for return in general see 


TIME 


This 


Half holiday.2° Ordinarily, Saturday is a legal 
day-and is counted in computing time;** and where 
the effect of a statute declaring Saturday after- 
noon to be a half héliday is merely to shorten the 
hours during which an aet required to be performed 
shall be done, it does not authorize such day, as 
the last day of a period, to be excluded from the 
computation thereof,®? particularly in respect of 
an act which is not included in the purposes for 
which it is a half holiday.*? ¢ 
ing a publie holiday, other than a half holiday, 
from the computation of a period of days, a Saturday 
half holiday, Which does not. oceur on a public holi- 
day, and which is the last day of such a period, is 
not excluded from the computation thereof, and 
therefore does not authorize the act in question to 


Under a statute exclud- 


be performed the next succeeding business day.** 


Process §§ 261-263. 


Rules as to last day being Sunday 
see supra §§ 49-54. 


76. Cooney v. Burt, 123 Mass. 579. 
But see Chambers Electric Light Co. 
v. Cantwell, 43 N.S. 419 (holding that, 
where the statute required an act to 
be performed on or before July 1, 
which was a statutory holiday, the 
act could be performed on the follow- 
ing day). 


77. See Holidays §§ 3-11. 


78. Cal.—Cheney v. Canfield, 111 
P. 92, 158 Cal. 342, 32 L.R.A.N.S. 16. 


Ga.—Freeman vy. Beneficial Loan 
Soc. of Macon, 155 S.E. 786, 42 Ga. 
App. 294; Hill v. State, 81 S.E. 248, 
14 Ga.App. 410; Wood v. State, 78 S. 
E. 140, 12 Ga.App. 651. 


Tll.—Richter v. Chicago & BE. R. Co., 
T13° NL E158, 273° T1625 aff 191 TL 
App. 538]; Blum v. Joseph Brown & 
Co., 192 Ill.App. 70; City of Chicago 
v. Braggio, 187 Ill.App. 166. 


Iowa.—German Savy. Bank v. Cady, 
114 Iowa 228, 86 N.W. 277. 


La.—O. K. Realty Co. v. John A. 


Juliani, Ine., 102 So. 399, 157 La. 277 
[dism cert and mandamus 1 La. 
App. 1] 


Minn.—Lucke vy. Gas Traction Co., 
151 Nsw. 273, 129 Minn. 522. 


Okl.—McLaughlin v. Houston-Hud- 
son Lumber Co., 120 P. 659, 31 Okl 
182, 38 L.R.A.N.S, 248. 


[a] Accident under policy.— 
Where an accident insurance policy 
expired on October 12, a legal holi- 
day, a statute declaring the time in 
which an act provided by law to be 
done is computed by excluding the 
first day and including the last, un- 
less a holiday, when it is excluded, 
and also providing that when the par- 
ticular day on which an act is to be 
done is a holiday it may be performed 
upon the next day, do not render in- 
surer liable for an accident happen- 
ing October 13, the accident not being 
an ‘act’ within such statute. Upton 
v. Travelers’ Ins. Co., 178 P. 851, 179 
Cal...727,.2- AR. 1597! \ 


[b] Meeting of corporate direc- 
tors.—(1) The fact that a day fixed 
by the by-laws of a corporation for 
the regular monthly meeting of the 
directors, falls on a holiday does not 
warrant a meeting the next day, 
where the by-laws make no such pro- 
vision, and a statute permitting an 
act appointed by “law or contract” 
to be performed on a particular day, 
which falls on a holiday, to be per- 
formed on the next business day, is 
inapplicable. Cheney v. Canfield, 111 


P. 92, 158 Cal. 342, 32 L.R.A.N.S. 16. 
(2) While in a general sense corpo- 
rate by-laws constitute a contract un- 
der which the reciprocal rights and 
duties of the corporation and its 
stockholders are measured, they do 
not constitute such contract as makes 
a provision for directors’ meeting an 
act to be performed under a contract 
within such statutory provision. 
Cheney v. Canfield, supra. Time of 
holding meeting in general see Cor- 
porations § 1358. 


[c] Thanksgiving day, not being 
mentioned’ in the general statute 
where all legal holidays are stated, 
or made a legal holiday by another 
statute, is not a holiday within a 
statute providing that, where the last 
day for doing an act falls on a holi- 
day, the act may be done on the next 
business day. Lucke vy. Gas Traction 
Co., P51 4N. We -243;> 129-4) Minn.) 5222 
“Thanksgiving day’’ see ante. 


79. Bienvenu v. Factors’, etc., Ins. 
Co., 28 La.Ann. 901. 

80. “Saturday half holiday” see 
Holidays § 2. 

81. Riverside ‘Transfer Co.  v. 
Service Drayage Co., 135 So. 79, 16 
La.App. 621. 

82. Lancel v. Postlethwaite, 156 P. 


486, 172 Cal. 326; Starr v. Superior 
Court of Los Angeles County, 139 P. 
241, 23 Cal.App. 670, 671. ° 


“The effect of the statute declaring 
Saturday from 12 o’clock noon to be 
a half holiday is to shorten in num- 
ber the hours of such day during 
which the act required to be per- 
formed shall be done. Up to noon it 
is a business day, the same as any 
day other than those designated 
eng as holidays, and the fact that 
the business day ends at noon does 
not extend the time for performance 
of an act where the time therefor ex- 
pires on such shorter day.” Starr v. 
Superior Court of Los Angeles Coun- 
ty, supra. 


Ss. Ov. K. Realty: Co: ov. John “Ay 
Juliani, Inc., 102 So. 399, 157 La. 277 
[dism cert and mandamus 1 La. 
App. 1]. 


84 See infra this note. 


[a] In New York (1) for example, 
under Gen. Constr. L. §§ 24, 25, and 
§ 20, as amended by L. (1910) ec 347, 
which does not exclude a Saturday 
half holiday, except where the day 
is a public holiday, from the reckon- 
ing if it is the last day of a given 
period, an act to be performed on 
such half holiday cannot be legally 
performed on the following Monday. 
Andes Co-Operative Dairy Co. v. Com- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 56] 


[$ 56] 2. Intervening Sundays and Holidays.’* 
It is a general rule, which in some jurisdictions is 
prescribed by statute,®* that, in the absence of stat- 
utory expression of a contrary intent, intervening 
Sundays, that is, Sundays which fall on neither the 
first nor last days, are to be included in computing 
a period of time,*? and a similar rule is applicable 


mercial Casualty Ins. Co., 
664, 207 App.Div. 102; 
of Lockport, 233 N.Y.S. 36, 133 Misc. 
393; Van Order v. Simpson, 153 N. 
Y.S. 134, 90 Misc. 322; Fries v. Coar, 
13 N.Y.Civ.Proc. 152, 19 Abb.N.Cas. 
267. (2) The contrary was held un- 
der an earlier statute. Reynolds v. 
Palen, 13 N.Y.Civ.Proc. 200, 20 Abb. 
N.Cas. 11. (3) ‘Under the later stat- 
ute, where the last day for serving 
notice falls on Saturday, notice given 
on the following Monday is too late, 
in view of the statutory distinction 
between “holiday” and “half holiday.” 
Andes Co-Op. Dairy Co. v. Commercial 
Casualty Ins. Co.,'201 N.Y.S. 664, 207 
man. 102 [aff 237 N.Y. 622, 143 N. 


85. Intervening Sundays and holi- 
days in computation of: 

Lay days see Shipping § 1031. 
Time for: 
Appeal see Appeal and Error § 1043. 
Filing: 
Bill of exceptions see Appeal and 
Error § 1889. 
Transcription see Appeal and Er- 
ror § 2196. 
Pleading see Pleading § 930. 
Return or approval of statute see 
Statutes § 106. 

86. See statutory provisions, 

87. U.S.—The E. W. Gorgas, 8 F. 
Cas.No. 4,585, 10 Ben. 460; York’s 
Case, 30 F.Cas.No. 18,139, 1 Abb. 503. 

Ariz.—Svea Ins. Co. v. McFarland, 
60) PY 936597 ‘Arize 131: 

Ark.—Armstrong v. McGough, 247 
SW. 790, 157 Ark. 173,29 A.L.R. 236. 

Del.—Simkin y. Cole, 122 A. 191, 32 
Del. 271. 

D.C.—McCoy v. Duehay, 51 App.D. 
GC. 363, 279 F. 1001; U.S. v. Neverson, 
125D:Cl152. 

Fla.—Smithie v. State, 101 So. 276, 
88 Fla. 70, 75 [quot Cyc]. 

rie aie v. Castellow, 14 Ga. 
122. : 

Ill.— Gordon y. People, 39 N.E. 560, 
154 Ill. 664. 

Ind.—Howeisen v. Chapman, 145 N. 
EH. 487, 195 Ind. 381, 384 [cit Cyc]; 
Womack v. McAhren, 9 Ind. 6. 


Iowa.—State v. Clark, 122 N.W. 957, 
145 Iowa 731. 


Kan.—Matthews v. Arthur, 
1067, 61 Kan. 455. 


La.—Jackson Brewing Co. v. Wag- 
ner, 42 So. 356, 117 La. 875. 


Me.—Cressey v. Parks, 75 Me. 387, 
46 Am.R. 406; State v. Wheeler, 64 
Me. 5382. 


Mass.—Robbins y. Holman, 11 
Cush. 26; Thayer v. Felt, 4 Pick. 354. 


Mich.—Corey v. Hiliker, 15 Mich. 
314; Anderson v. Baughman, 6 Mich. 
298. 


Mo.—State ex rel. Clayton v. Bland, 
256 S.W. 757, 301 Mo. 131 [quashing 
(App.) 246 S.W. 964]; Curtice v. 
Schmidt, 101 S.W. 61, 202 Mo. 703, 10 
Ann.Cas. 702; State v. Green, 66 Mo. 
631; Patchin v. Bonsack, 52 Mo. 431. 


N.M.—Atchison, T. & S. F. Ry. Co. 


Shaw v. City 


59 P. 


'- ‘TIME 


4 N.Y.Su- 
Broome v. 


N.Y.—King y. Dowdall, 
per. 131, 3 Code Rep. 200; 


Wellington, 3 N.Y.Super. 664; Brown 
v. Smith, 9 Johns. 84. 
N.C.—Drake v. Fletcher, 50 N.C. 


410. 
Pa.—In re Goswiler, 3 Penr.&W. 


| 200. 


Porto Rico.—Abril v. Moreno, 14 


Porto Rico 7. 


R.I.—In re Opinion to the Governor, 
117 A. 97, 44 R.I. 275. 


8.C.—Leonard v. Atkinson, 130 S. 
E. 755, 133 S:C. 249; Craig v.\U: S. 
Health, etc., Ins. Co., 61 S.E. 423, 80 
S.C. 151, 18 L.R.A.N.S. 106, 128 Am. 
S.R. 877, 15 Ann.Cas. 216. 


Tex.—Hanover Fire Ins. Co. v. 
Shroder, 32 S.W. 872, 33 S.W. 112, 89 
Tex. 35, 59 Am.S.R. 25, 30 L.R.A. 498; 
Wood v. Galveston, 13 S.W. 227, 76 
Tex. 126; Payton v. State, 34 S.W. 
615, 35 Tex.Cr. 508. 


Va.—Lakeside Inn Corporation v. 
Commonwealth, 114 S.E. 769, 134 Va. 
696; Swift v. Wood, 49 S.H. 643, 103 
Va. 494; Bowles v. Brauer, 16 S.E. 
356, 89 Va. 466; Boyd v. Com., 1 Rob. 
(40 Va.) 691. 


Wash.—Martin v. Sunset Tel., etc., 
Co., 51 P. 376, 18 Wash. 260. 


Eng.—Ex p. Bumps, 5 Dowl. P. C. 
713; Ex p. Simpkin, 2 E.&H. 392, 105 
BE.C.L. 392, 121 Reprint 148; McIn- 
tosh v. Great Western R. Co., 1 Hare 
328, 23 Eng.Ch. 328, 66 Reprint 1059; 
Pennewell v. Uxbridge, 8 Jur.N.S. 99; 
Asmole v. Goodwin, 2 Salk. 624, 91 
Reprint 528. j ; 


Ont.—Perry v. Brandon, 32 Ont.L. 
94, 6 Ont.W.N. 621, 26 Ont.W.R. 560; 
Gibbons v. Michall’s Bay Lumber Co., 
7 Ont. 746. ' 


Sask.—Carefoot v. Nichols & 
Shepard Co., 14 Sask.L. 501, 62 Dom. 
L.R. 495. 


[a] Rule applied in computing: 
(1) Damages for breach of contract, 
where a definite period is the agreed 
standard of measurement. Pressed 
Steel Car Co. v. Eastern R. Co., 121 F. 
609, 57 C.C.A. 635. (2) Amount of 
penalty or forfeiture for delay. Pilot 
Com’rs v. Erie R. Co., 28 N.Y.Super. 
366). Tafe: 410 NZY. 619) 3), sKeeter av. 
Wilmington, etc., R. Co., 86 N.C. 346; 
Branch v. Wilmington, etc., R. Co., 77 
N.C. 347. (3) Time for performance 
of paving contract. State ex rel. 
Clayton v. Bland, 256 S.W. 757, 301 


Mo. 131 [quashing (App.) 246 S.W. 
964]. 
[b] Where pay is to be computed 


by day, Sundays are not included, un- 
less it has been specially agreed up- 
on. Patterson v. Patterson, 2 Pear- 
son (Pa.) 170. 


Rule when period measured in 
hours see infra § 58. 

sg. Ariz.—Svea Ins. Co. v. McFar- 
land, 60 P. 936, 7 Ariz. 131. 

D.C.—McCoy -v. Duehay, 51 App.D. 
C.. 363, 279 F. 1001. 

Ind.—Howeisen v. Chapman, 145 N. 
BE. 487, 195 Ind. 381. 


La.—Jackson Brewing Co. v. Wag- 
ner, 42 So. 356, 117 La. 875; Hotard 
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where holidays intervene,®* including Saturday half 
holidays, counting each as a half day.8® 
jurisdictions, this rule is qualified to the extent that 
the inclusion of intervening Sundays applies only 
to periods of time which necessarily include one or 
more Sundays, and does not apply to a period of 
less duration than a week;°° that is, in the former 


In some 


201 N.Y.S.[v. Solorzano, 156 P. 242, 21 N.M. 503.|v. Consolidated Companies, 130 So. 


662, 14 La.App. 670; Madison Lumber 
von v. Alson, 126 So. 242, 12 La.App. 


Mo.—Lloyd v. Grady, (App.) 180 
S.W. 1032. 
N.Y.—Frankfurter v. Silverman, 


208 N.Y.S. 405, 124 Misc. 751. 


Ohio.—Oberer v. State, 28 OhioCir. 
Ct. 620. 


Pa.—Patterson v. Gallitzin Bldg., 
etc., Assoc., 23 Pa.Super. 54. 


Porto Rico.—Abril v. Moreno, 
Porto Rico 7 


8.C.—Leonard vy. 
E. 755, 133 S.C. 249. 


S.D.—Chicago, etc., R. Co. v. Nield, 
92 N.W. 1069, 16 S.D. 370. 


Tex.—Long v. Martin, 247 S.W. 827, 
112 Tex. 365 [dism error (Civ.App.) - 
234 S.W. 91]. 


Wyo.—In re Kiesel’s Estate, 249 P. 
81, 35 Wyo. 300. : 


{a] Intervening holiday included 
in computation for: (1) Motion for 
a new trial. Lloyd v. Grady, (Mo. 
App.) 180 S.W. 1032. Days counted 
on such motion in general see New 
Trial § 270. (2) Petition in error for 
review of judgment. Long v. Martin, 
247 S.W. 827, 112 Tex. 365 [dism error 
(Civ.App.) 234 S.W. 91]. 


89. McCoy v. Duehay, 279 F. 1001, 
51 App.D.C. 363; Ocumpaugh v. Nor- 
ton, 24 App.D.C. 296, 2 Ann.Cas, 133; 
Jackson Brewing Co. v. Wagner, 42 
So. 356, 117 La. 875. Contra Steeg 
Printing & Publishing Co. v. Auto- 
Lec Stores, 138 So. 899, 18 La.App. 477 
[transf 134 So. 746, 172 La. 565] (un- 
der contract giving bonus for early 
delivery). ; 


90. U.S.—Maresca v. U. S., 277 F. 
727 [cert den 42 S.Ct: 188, 257 U.S. 
657, 66 L.Ed. 420]. 


Fla.—Florida East Coast Ry. Co. 
v. George, 107 So. 266, 91 Fla. 42; 
Smithie v. State, 101 So. 276, 88 Fla. 
70; Croissant v. De Soto Improve- 
ment Co., 101 So. 37, 87 Fla. 530. 


Ind.—Howeisen v. Chapman, 145 N. 
E. 487, 195 Ind, 381. 


Ky.—Marcum v. Melton, 21 S.W. 
(2a) 291, 231 Ky. 244; Davis v. Pres- 
ton, }20 S.W:(2d) 728, 230° Ky. 716; 
Black Mountain Corporation v. Jowdy, 
268 S.W. 794, 207 Ky. 113; Damron 
v. Johnson, 233 S.W. 745, 192 Ky. 350; 
Roettger v. Riefkin, 113 S.W. 88, 130 
Ky. 197 [reh den 113 S.W. 902]; 
Geneva Cooperage Co. v. Brown, 98 
S.W. 279, 124 Ky. 16, 30 Ky.L. 272, 124 
Am.S.R. 388. 


La.—Levy v. Michon Bros., 77 So. 
644, 142 La. 825; Johnson v. Murphy, 
49 So. 1007, 124 La. 143; Fellman v. 
Mereantile Fire, etc., Ins. Co., 41 So. 
49, 116 La. 723; State v. Michel, 27 
So. 565, 52 La.Ann. 936, 49 L.R.A, 218. 


Md.—yYerkes v. Board of Sup’rs of 
Elections of Cecil County, 117 A. 772, 
140 Md. 455. 


Mass.—In re Marcellino, 171 N.E. 
81, 271 Mass. 323; Roman Catholic 
Archbishop of Boston v. Board of Ap- 
peal of Building Department of City 
of Boston, 167 N.E. 672, 268 Mass. 416; 
Berman v. Coakley, 153 N.E. 463, 257 
Mass. 159; In re Poole, 116 N.E. 227, 
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case an intervening Sunday will not be excluded 
unless there is an express declaration excluding it,°* 
and in the latter case such a Sunday will not be 
counted unless a contrary intention is manifest;°? 
and the same rule applies where holidays intervene.** 
In other jurisdictions, however, in cases where the 
period was shorter than a week, 
has been either unnoticed or rejected.°# 


Cases of exclusion. As to some cases or proceed- 
ings, however, express provision for the exclusion 
of intermediate Sundays and holidays is made, in 
some jurisdictions, by constitution or statute,®® and, 


227 Mass. 29; Stevenson v. Donnelly, 
108 N.E. 926, 221 Mass. 161, Ann.Cas. 
1917E 932; Tuttle v. City of Boston, 
102 N.E. 350, 215 Mass. 57; Cowley 
v. McLaughlin, 4 N.E. 821, 141 Mass. 
181; Cunningham v. Mahan, 112 Mass. 
58; Hannum vy. Tourtellott, 10 Allen 
494; Thayer v. Felt, 4 Pick. 354. 


‘-_ Mich.—First Nat. Bank v. Williams 
Milling Co., 67 N.W. 976, 110 Mich. 
15; Caupfield v. Cook, 52 N.W. 1031, 
92 Mich. 626; Drake v. Andrews) 2 
Mich. 203; Snell v. Scott, 2 Mich.N. 
P. 108.. Contra Corey v. Hiliker; 15 
Mich. 314 (as to notice required by 
rules of court). 


S.C.—State v. Gandy, 
S.C.) 523: 


Tex.—Minor v. McDonald, 140 S.W. 
401, 104 Tex. 461. 


See Scribner v. Whitcher, 6 N.H. 
63, 23 Am.D. 708-(Sunday excluded 
from period of two days before issue 
of execution on justice’s judgment). 


[a] Reason for rule.—‘‘Where the 
time is less than a week in duration, 
so that a Sunday would not neces- 
sarily intervene, courts will not pre- 
sume that the legislature intended to 
further cut down so short a time.” 
Howeisen v. Chapman, 145 N.E. 487, 
195 Ind. 381, 383. 


[b] In Ontario, by rule of court, 
Sundays are excluded when the time 
is less than six days. Lovelace vy. 
Harrington, 10 Ont.Pr. 157. 


91. Yerkes vy. Board of Sup’rs of 
Elections of Cecil County, 117 A. 772, 
140 Md. 455; State v. Gandy, 70 S.E. 
163, 87 S.C. 528. And see cases supra 
note 90. 


92. Yerkes v. Board of Sup’rs of 
Elections of Cecil County, 117 A. 772, 


70 S.E. 163, 
87 


140 Md. 455; State v. Gandy, 70 S.E. 
1638, 87 S.C. 523. And see cases supra 
note 90. 


93. .Maresca v. U. S!,.277 EB. 727 
[cert den 42 S.Ct. 183, 257 U.S. 657, 
66 L.Ed. 420]. 


94 lTIowa.—State v. Clark, 122 N. 
W. 957, 145 Iowa 7381. 


Me.—Cressey v. Parks, 75 Me. 387, 
46 Am.R. 406; State v. Wheeler, 64 
Me. 532. But see Tuttle v. Gates, 24 
Me. 395 (holding that the Lord’s day 
is not to be reckoned as one of the 
four days during which an officer 
must keep goods after seizure on 
execution before the sale). 


N.M.—Atchison, T. & S. F. Ry. Co. 
v. Solorzano, 156 P. 242, 21 N.M. 503. 


N.Y.—Taylor v. Corbiere, 8 How. 
Pr. 385 [dist Whipple v. Williams, 4 
How.Pr. 28]; Charles v. Stansbury, 
3 Johns. 261. 


Va—Swift v. 
103 Va. 494. 


Eng.—Hodgins v. Hancock, 14 M.& 
W. 120, 153 Reprint 414. 


95. See constitutional and statu- 


Wood, 49 S.E. 648, 


TIME 


of course, as to 


this distinction 


tory provisions. 


96. U.S.—In re Bieler, 295 F. 78; 
U. S. v. Bergdoll, 272 F. 498 [error 
dism 279 F. 404, cert den 42 S.Ct. 589, 
259 U.S. 585, 66 L.Hd. 1076]. 


Cal.—John R. Gentle & Co. v. Brit- 
ton, 111'P. 9, 158 Cal. 328. 


D.C.—U. S. v. Bundy, 41 App.D.C. 
Le Swenk y. Nicholls, 39 App.D.C. 
50. 


Ill.— Peo. v. Rose, 47 N.E. 547, 167 
Tll.=147; Peo. v. Hatch, 33 Ill. 9. 


Ky.—Louisville, ete, R. Co. 
Turner, 81 Ky. 599, 5 Ky.L. 647. 


La.—Reine v. Reine, 129 So. 364, 
170 La. 839; State vy. Griffin, 64 So. 
971, 135 La. 30; Helmas vy. Pailet, 52 
So. 676, 126 La. 497; Tupery v. Hd- 
mondson, 29 La.Ann. 850; State v. 
Judge Super. Dist. Ct., 29 La.Ann. 
2238; Officer v. American Eagle Fire 
Ins. Co., (App.) 139 So. 719. 


Mich.—Lemon y. Hampton, 87 N.W. 
53, 128 Mich, 182. 


Minn.—State v. Holm, 215 N.W. 200, 
172 Minn. 162, 54 A.L.R. 333; Stinson 
v. Smith, 8 Minn. 366. 


N.Y.—Cereal Products Co. v. Dela- 
ware, L. & W. R. Co., 190 N.Y.S. 698, 
198 App.Div. 580. 


N.C.—Broughton v. Haywood, 61 
Ni 380; Shipman v. Mears, 15 N.C. 


Wise v. Stringham, 14 Wis. 


Vv. 
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Ont.—Matter of West Riding Elec- 
tion, .81 U.C.Q:B. 409. 


[a] Rule applied to: (1) Applica- 
tion for rehearing. Louisville, etc., 
R. Co. v.-Turner, 81 Ky. 599, 5 Ky.L. 
647. Time for application in general 
see Appeal and Error § 2514. (2) Re- 
turn of short Summons in a justice’s 
court. Lemon v. Hampton, 87 N.W. 
538, 128 Mich. 182; Crozier v. Allen, 
75 N.W. 300, 117 Mich. 171; Simon- 
son v. Durfee, 14 N.W. 706, 50 Mich. 
80. (8) Return of summons in gen- 
oe ie Justices of the Peace §§ 


[b]. Time for obtaining superse- 
deas bond (1) in the United States 
courts is exclusive of Sundays, by 
virtue of the express provisions of 
U. S. Rev. St. (1878) § 1007 [U. S. 
Comp. St. (1901) p 714]. Danville v. 
Brown, 9 S.Ct. 149, 128 U.S. 5038, 32 L. 
Ed. 507; Brown v. Evans, 18 F. 56, 8 
Sawy. 502; Rutherford v. Pennsylva- 
nia Mut. L. Ins. Co., 1 F. 456, 1 Mc- 
Crary 120. (2) Sundays are also ex- 
cluded under another provision of the 
statute that executions shall not is- 
sue within a specified number of 
days, in any case where a writ of er- 
ror may be a supersedeas. Danielson 
v. Northwestern Fuel Co., 55 EF. 49 
{aff 57 F. 915, 916]. (3) Supersedeas 
bond in general see Supersedeas § 15. 


[ec] Half day preceding holiday.— 


Rr ABS a da Be 
aie 


[§ 56 


acts or proceedings coming within 


the terms of such provisions, the intermediate Sun- 
days and holidays must be excluded in computing 
the period of time within which they must be done;°® 
but it has been held that, under the maxim, Expressio 
unius, ete.,°7 if the statute expressly excludes Sun- 
days from the computation, without specifying legal 
holidays, such holidays are not excluded.°* | 
wise, intervening Sundays are excluded where work- 
ing, judicial, or business days only are manifestly 
intended to be included in the period of time pre- 
scribed by cgnstitution, statute,®® or contract.t In 


Like- 


Under a statute requiring a bond for 
appeal to be filed within six days, ex- 
clusive of Sundays and_legal holi- 
days, the day preceding Christmas is 
not to be excluded in computing the 
time, although the clerk’s office was 
closed during the afternoon of that 
day, where appellant did not attempt 
to file his bond thereafter until more 
than six days, exclusive of Sundays 
and legal holidays, after the entry of 
the judgment. Knabe v. Terrell & 
Little, 280 F. 979, 52 App.D.C. 5. 


{d] Sunday as holiday.—Although 
a general construction law does not 
expressly include Sunday as a named 
holiday, it is to be deemed such with- 
in the provisions of a uniform bill of 
lading making a carrier or party in 
possession of property liable for loss 
by fire occurring after forty-eight 
hours exclusive of legal holidays aft- 
er notice of arrival, and giving the 
same time for removal. Cereal Prod- 
ucts Co. v. Delaware, L. & W. R. Co., 
190 N.Y.S. 698, 198 App.Div. 580. 


[e] Under English bankruptcy 
rules (1) Sundays are excluded in 
computing the time for appeal from 
the county court to the chief judge in 
bankruptcy (Ex p. Hall, 16 Ch.D. 501; 
Ex p. Hicks, L. R>-20 Ha. 143); (@2) 
but these rules do not apply to ap- 
peals from the chief judge to the 
court of appeal (Ex p. Viney, 4 Ch.D. 
794). Time for appeal in bankruptcy 
cases in general see Bankruptcy § 764. 


97. See 25 C.J. p 220. 
98. Howeisen v. Chapman, 145 N. 
EK. 487, 195, Inds (381. 


99. Ala.—Ex p. Cowert, 9 So. 225, 
92 Ala. 94. 


Ga.—Neal v. Crew, 12 Ga. 93. 


N.Y.—Cereal Products Co. v. Dela- 
ware, L. & W. R. Co., 190 N.Y.S. 698, 
198 App.Div. 580. 


W.Va.—Capito v. Topping, 64 S.E. 
845, 65 W.Va. 587, 22 L.R.A.N.S. 1089. 


Eng.—Rose v. Macgregor, 1 D.&L. 
583, 12 M.&W. 517, 152 Reprint 1303. 


Sask.—Carefoot Vv. Nichols & 
Ses Co., 14 Sask.L. 501, 62 Dom. L. 


As to duration of legislative ses- 
sion see States § 59 note 87 [a]. 


1. U.S.—The Skomvaer, 297 F. 746 
[mod 286 F. 711]. 


‘Ark.—Pritchett v. Road Improve- 
ment Dist. No. 2 of Stone County, 245 
S.W. 313, 155 Ark. 514. 


Cal.—Brooks v. Minturn, 1 Cal. 481. 


Mo.—Byrne Real Estate Co. v. 
Welsh, 258 S.W. 743, 215 Mo.App. 652. 


N.Y.—Field yv. Chase, Lalor 50. 


Eng.—Commercial Steamship Co. 
v. Boulton, L.R. 10 Q.B. 346. 


But see Crowell v. Barreda, 16 
Gray (Mass.) 471 (‘running days” as 
including Sundays and holidays). 


For later cases, developments and changes in the iaw see Annotations, same title and section number. 


§§ 56-57] 


computing the number of days of a term of court,? 
or in ascertaining a certain day of a term of court, 
Sundays are generally to be excluded;? and Sundays 
as well as other days on which the court did not sit 
have also been excluded from the computation on 
the ground that the statute prescribing the time 
contemplated judicial days only, a common illustra- 
tion of this being found in the exclusion of Sundays 
in computing the number of days allowed by stat- 
ute for the filing of a motion for new trial® or in 
arrest of judgment,® or for service of the indict- 
ment or list of jurors to accused before trial.7 


It has been held that in- 
tervening Sundays are to be counted in computing 
the period of a given number of days during which 
publication of a notice is directed to be made;® 


Publication of notice.® 


[a]. Overtime.—Where a contract 
provides for a per diem for each day 
after the expiration of the time fixed 
for the completion of the contract, 
in addition to other compensation, 
Sundays are properly excluded from 
the estimate of such _ overtime. 
Pritchett v. Road Improvement Dist. 
No. 2 of Stone County, 245 S.W. 313, 
N55 *Ark.-5 14° 


[b] Monday following holiday.— 
Where a contract for paving is to be 
completed within one hundred and 
twenty ‘‘working days,” in determin- 
ing whether an extension ordinance 
was passed within one hundred and 
twenty “working days,’ the Mon- 
day following Columbus day, which 
fell on Sunday, must be excluded as 
a holiday, and not as a “‘working day.” 
Byrne Real Estate Co. v. Welsh, 258 
S.W. 743, 215 Mo.App. 652. 


2. Duration of term of court in 
general see Courts §§ 231-239. 


3. Brown v. McKee, 1 J.J.Marsh. 
(Ky.) 471; Read v. Com., 22 Gratt. (63 
Va.) 924; Michie v. Michie, 17 Gratt. 
(58 Va.) 109. Contra Brown v. Leit, 
26 N.E. 639, 136 Ill. 203. 


A 4 U.S.—The Mary B. Baird, 97 F. 
77. 


Ala.—Robertson v. State, 
325. 


Ind.—Qualter v. State, 22 N.E. 100, 
120 Ind. 92. 


Ky.—O’Brien v. Com., 12 S.W. 471, 
89 Ky. 354, 11 Ky.L. 534. 


La.—-Tupery v. Edmondson, 29 La. 
Ann. 850; State v. Boyle, 9 La.Ann. 
371; Aubert v. Robinson, 6 Rob. 463; 
Dayton v. Natchez Commercial Bank, 
6 Rob. 17. 


Mo.—Wash v. Randolph, 9 Mo. 142; 
Clerks’ Sav. Bank v. Thomas, 2 Mo. 
App. 367. 


N.Y.—Anonymous, 2 Hill 375. 


[a] Number of days in which 
court has not transacted business is 
to be determined by excluding Sun- 
days. Qualter v. State, 22 N.E. 100, 
120 Ind. 92. 


[b] Rule of court that “where a 
number of days is limited by these 
rules, juridical days only shall be 


43 Ala. 


TIME 


days.14 


understood, and the computation shall 
be by including one and excluding 
one,” does not refer to the juridical 
character of any days other than 
those that begin and end a period. 
The Mary B. Baird, 97 F. 977. 


5. Fla.—Florida East Coast Ry. 
Co. v. George, 107 So. 266, 91 Fla. 42. 


Ky.—Long v. Hughes, 1 Duv. 387; 
ney v. Grace, 33 S.W. 207, 17 Ky.L. 


Mr ee v. Renaud, 1 Mart. 


Mo.—Queen City Inv. Co. v. Kreid- 
er, 31 S.W.(2d) 1062; State v. Con- 
nor, 274 S.W. 28; Maloney v. Mis- 
souri Pac. R. Co., 26 S.W. 702, 122 Mo. 
106; State v. Harris, 26 S.W. 558, 121 
Mo. 445; Cattell v. Dispatch Pub. Co., 
88 Mo. 356; Metropolis Nat. Bank v. 
Williams, 46 Mo. 17; Mueller v. Na- 
tional Hay & Milling Co., (App.) 258 
S.W. 741; Lloyd v. Grady, (App.) 180 
S.W. 1032; State v. McGowan, 62 Mo. 
App. 625; Hasli v. Yokel, 57 Mo.App. 
ae Lewis v. Schwenn, 15 Mo.App. 
342. 


Ohio.—Littleford Vv. Mercantile 
Credit Guarantee Co., 4 OhioS.&C.P. 
175, 3 OhioN.P. 194. 


Eng.—Rex v. Elkins, 4 Burr. 2129, 
98 Reprint 110; Hales’v. Owen, 2 
Salk. 625, 91 Reprint 529. 


Contra Van Lear v. Kansas Trip- 
hammer Brick Works, 43 P. 1134, 56 
Kan. 545; Atchison, T. & S. F. Ry. Co. 
v. Solorzano, 156 P. 242, 21 N.M. 5038. 


Computation of time for motion in 
gemeral see New Trial §§ 265-269. 


6. See Judgments § 172. 


7. Robertson v. State, 43 Ala. 325; 
State v. Boyle, 9 La.Ann. 371; State 
v. May, 43 S:W. 687, 142 Mo. 185. 
Contra U. S. v. Neverson, 12 D.C. 152; 
Wiggins v. State, 84 S.W. 821, 47 Tex. 
Cr. 538; Adams v. State, 33 S.W. 354, 
35 Tex.Cr. 285. 


Time of service of: 


Indictment in general see Criminal 
Law § 2022. 

List of jurors in general see Crim- 
inal Law § 2042. 


8. As to publication of ordinance 
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but that, where the publication is to be made on 
a given number of successive days, Sundays are 
not counted in computing the number of publica- 
tions,‘® and that it is immaterial that a Sunday 
on which no paper is published intervenes between 
some of the days of publication.14 


[§ 57] D. Twenty-Ninth of February. The Eng- 
lish statute’? which provides that, for certain pur- 
poses, the additional day occurring in February dur- 
ing leap year and the day preceding shall be reck- 
oned as one day, and which has been adopted in 
some of the United States as part of the common 
law, applies only to periods measured in years,!? 
and where the period is measured in days, the twenty- 
eighth and twenty-ninth are to be counted as two 


see Municipal Corporations § 850. 


Time of publication of notice or 
process in general see Notice § 79; 
Process §§ 205-208. 


9. Miles v. McDermott, 381 Cal. 
270; Taylor v. Palmer, 31 Cal. 240; 
Ormsby v. Louisville, 2 Ky.L. 66; St. 
Joseph v. Landis, 54 Mo.App. 315;, 
German Bank y. Stumpf, 6 Mo.App. 
17. 


[a] Sundays included for enumer- 
ation, but not for publication.— 
Where one section of an act provides 
that a certain legal notice shall be 
published for ten days in succession, 
and another section that all notices 
under this act shall be published 
daily, Sundays excepted, these two- 
sections must be read together, and 
mean that Sunday shall be included 
for enumeration, but not for publica- 
tion. Taylor v. Palmer, 31 Cal. 240. 


[b] In Illinois Sundays are ex- 
cepted in such cases not only as re- 
gards the publication, but also in 
computing the time. Rasmussen v. 
People, 39 N.E. 606, 155 Ill. 70; Mc- 
Chesney v. People, 34 N.E. 431, 145 Ill. 


614; Chicago v. Vulcan Iron Works, 
93 Ill. 222; Scammon v. Chicago, 40 
Ill. 146. 


10. Ex p. Fiske, 13 P. 310, 72 Cal. 
125; Sewall v. City of St. Paul, 20 
Minn. 511; Porter v. R. J. Boyd Pav., 
etc., Co., 112 S.W. 235, 214 Mo. 1; 
Kellogg v. Carrico, 47 Mo. 157. 


ll. Ex p. Fiske, 13 P. 310, 72 Cal. 
1/25. 
12. St. 21 Henry III. 


13. Helphenstine v. Vincennes Nat. 
Bank, 65 Ind. 582, 32 Am.R. 86. 


Computation of period of year or 
years in general see supra § 14. 


14. Brown v. Jones, 25 N.H. 452, 
125 Ind. 375, 21 Am.S.R. 227; Helph- 
enstine v. Vincennes Nat. Bank, 65 
Ind. 582, 32 Am.R. 86 [overr Porter 
v. Holloway, 43 Ind. 35; Kohler v. 
Montgomery, 17 Ind. 220; Craft v. 
State Bank, 7 Ind. 219; Swift v. Tou- 
sey, 5 Ind. 196]; Harker v. Addis, 4 
Pa. 515. 


Application of rule to commercial 
paper see Bills and Notes § 595. 
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[§ 58] The general rule that fractions of days 
are not recognized in lawt® does not apply to acts 
or proceedings under statutes containing require- 
In computing time un- 
der such requirements, the hours are to be counted 
as they move forward in consecutive order,** and may 
inelude parts of two or more days,’® unless the hours 
expressed are so qualified as to confine them within 
one day.2° In computing a period of hours, public 
holidays,?1 as well as Sundays,?* are to be included, 
except where the statutory requirement is merely 


ments measured in hours.1* 


TIME—TIME CHECK 
VIII. HOURS?*> 


days.?° 


directory and not mandatory,”* and except where 


*TIME: AND MATERIAL.” As used in a con- 
tract as the basis of payment, as popularly under- 
stood, the words do not include overhead charges, 
but refer solely to the wages and salaries of the 
men engaged in the particular work contracted for 
and the actual cost of the materials furnished.* 


15. Cross references: 
“Hour” see 30 C.J. p 471. 
Hours: 

For: 


Motion in arrest of judgment see 
Judgments. § 172 note 33 [b]. 


Performance of contract see Con- 
tracts § 775. 


Presentment of bill or note for: 
Acceptance see Bills and Notes 
§ 465. 


Be snent see Bills and Notes § 


Entry of judgment see Judgments 
eae Justices of the Peace § 


Labor see Constitutional Law §§ 
436, 8438, 906. 


“Several hours” see 57 C.J. p 537 note 
14 [a]. 


16. See supra §§ 27, 28. 
17. In re Schnapka, 112 N.W. 949, 


' 149 Mich. 309. 


18. Hedderich v. State, 1 N.E. 47, 
101 Ind. 564, 51 Am.R. 768. 


Judicial notice of subdivision of 
day into hours and their order of 
succession see Evidence § 1990. 


19. Barton v. Shull, 97 N.W. 292, 
70 Neb. 324. 


[a] Twenty-four hours.—‘‘While a 
day is made up of 24 hours, a period 
of 24 hours may include parts of 2 
days.” Barton v. Shull, 97 N.W. 292, 
293, 70 Neb. 324. 


20. City of Eureka v. Diaz, 26 P. 
961, 89 Cal. 467. 


[a] Thus an ordinance providing 
that it should be unlawful to keep 
a certain place open, or to sell or give 
away any of a certain commodity 
therein, “‘between the hours of 11 
o’clock p..m. and 5 o’clock a. m. of 
each and every day,” means the period 
in every day between the hours of 11 
P. M. and 5 A. M., and is the same 
period, whether designated as the pe- 
riod between 11 P. M. and 5 A. M.,, or 
between 5 A. M. and 11 P. M., of each 
and every day, and does not mean 
the period from 11 P. M. until 5 A. M. 
the following day. City of Eureka 


v. Diaz, 26 P. 961, 962, 89 Cal. 467. 


21. State v. Green, 66 Mo. 631; 
Hussa Brewing Co. v. Chicago & N. 
Ae: Ry. Co., 139 N.W. 415, 1541 Wis. 


Holidays in computation of time 
in general see supra §§ 55, 56. 


Public holidays in general see Holi- 
days 29 C.J. p 761. 


22. Casey v. Viall, 21 A. 911, 17 
R.I. 348; Franklin v. Holden, 7 R.I. 
215; Hussa Brewing Co, v. Chicago & 
Ne Ry. Co., 139 N.W. 415, 151 Wis. 


“Sunday” see Sunday 60 C.J. p 1022. 


Sundays in computation of time in 
general see supra §§ 49-54, 56. 


23. Bundy v. Maginess, 18 P. 668, 
76 Cal. 532. 


24. Sheldon v. Woodbridge, 2 Root 
(Conn.) 473; Link v. Clemmens, 7 
Blackf. (Ind.) 479; Meng v. Winkle- 
man, 43 Wis. 41; Ridgley vy. State, 7 
Wis. 661; Reg. v. Middlesex, 17 L.J. 
MC. 211. 


What acts are illegal on: 
Holiday see Holidays §§ 3-11. 
Sunday see Sunday §§ 5-113. 


25. Lehigh Valley R. Co. v. State 
of Russia, 21 F.(2d) 396 [cert den 
hae 159, 275 U.S. 571, 72 L.Ed. 


[a] Saturday afternoon is a holi- 
day, for business purposes, within a 
bill of lading provision giving a con- 
signee forty-eight hours after notice 
to take delivery. Lehigh Valley R. 
Co. v. State of Russia, 21 F.(2d) 396 
[cert den 48 S.Ct. 159, 275 U.S. 571, 72 
L.Ed. 432]. Saturday afternoon as 
holiday in general see Holidays § 2. 


26. See supra § 56. 


27. Cunningham v. Mahan, 112 
Mass. 58; Com. v. Certain Intoxicat- 
ing Liquors, 97 Mass. 601; Penni- 


man v. Cole, 8 Metc. (Mass.) 496. 


28. Flagg v. Millbury, 4 Cush. 
(Mass.) 243. 


[a] Thus, where, in computing the 
time under a statute allowing a re- 
covery for injuries sustained by rea- 
son of a defect in a highway, when 


TIME BARGAINS.* 
and perfectly legal bargains, namely, first, a bar- 
gain to buy or sell, and, secondly, a subsequent bar- 
gain that the first shall not be carried out.® 


TIME CHECK.® A certificate, signed by a master 
mechanic or other person in charge of laborers, re- 


ts 58 


the doing of the act in question on Sunday or a 
holiday is prohibited_by statute and hence illegal,” 
or it is done under a contract which excludes such 
In some jurisdictions the rule excluding 
Sunday when the period of time in question is less 
than a week?® applies so as to exclude Sunday where 
the time is expressed in hours,?* except where. the 
act to be done is one of necessity.?® 
tice to appear at a given court to be held at a cer- 
tain hour, the court may function before the expira- 
tion of such hour.”® 


Under a no- 


The result of two distinet 


such defect has existed for the space 
of twenty-four hours, Sunday is to 
be included, as it is not only morally 
fit and proper for the highway to be 
repaired immediately, but it is the im- 
perative duty of the town to cause it 
to be done. Flagg v. Millbury, 4 
Cush. (Mass.) 243. 


Work of necessity in general see 
Sunday § 26. 


29. Goodrich v. Hanson, 130 N.E. 
675, 238 Mass. 318. 


[a] Thus an order of notice di- 
recting any party interested in oppo- 
sition to probate of a will to appear 
not merely at a definite hour, but at 
a probate court to be held at such 
hour on a stated day, the court can 
function in allowing the will prior to 
expiration of the hour at which it 
was to be held; the probate court 
properly was open at the beginning 
of the hour at which the citation was 
returnable to hear and determine the 
petition, and it was the duty of all 
persons who desired to oppose its al- 
lowance then to be present, al- 
though appearance might have been 
entered in their behalf. Goodrich v. 
Hanson, 130 N.E. 675, 238 Mass. 313. 


Sessions of court in general see 
Courts §§ 256-263. 


Time of appearance in general see 
Appearances §§ 17, 18. 


In “Dime” so 7: 
2. “Material” § 2. 


3. Lytle Campbell Co. v. Somers, 
Fitler & Todd Co., 120 A. 409, 411, 
276 Pa. 409, 27 ALR. 41. 


“Overhead” 46 C.J. p 1161. 
4 “Bargain” 7 C.J. p 919. 
nt Thacker v. Hardy, 4 Q.B.D. 685, 


[a] Unenforceable bargain.—‘It is 
only when the first bargain is entered 
into upon the understanding that it 
is not to be carried out, that a time 
bargain, in the sense of an unenforce- 
able bargain, is entered into. Such 
bargains are very rare.’’ Thacker v. 
Hardy, 4 Q.B.D. 685, 689, 


: n See Assignments § 31 note 19 
mle 


*By CHARLES REZNIKOFF (Time and Material—Title inclusive). 


For later cases, developments and changes in the law see Annotations, Same title and section number, 


| 
' 
: 


one ‘ ae ee ee a ee ee ater reer 
cet i 


TIME CHECK—TIME OF MAKING ASSESSMENT 


eiting the amount due to the laborer for labor for 
a specified time;’ the evidence and symbol of a 
- ¢laim for labor.® 


TIME FOR ANSWERING.? 


_ TIME FOR COLLECTING TAXES. As employed 
in certain state constitutions in connection with the 
payment of poll taxes,t° and defined by statute,!+ 
the term signifies a period, virtually the entire pe- 
riod prescribed by law for the collection of taxes.1” 


Phrase: “The time for collecting taxes next pre- 
ceding such election.’’!3 


TIME IMMEMORIAL.' 


TIMEKEEPER.‘® <A person who keeps, marks, 
regulates, or determines the time;!® specifically, a 
person who keeps a record of the time spent by work- 
men at their work;!7 one who notes and records the 
time at which something takes place, or the time 
occupied in some action or operation, or the num- 
ber of hours of work done by each of a number of 
workmen.+§ ; 


TIME LOST.1® “For all time lost,’ as used in 
reference to payment in a contract between employ- 
er and employee,?° means nothing more than pay 
for loss of earnings.?? 


Phrase: “In case the dismissal is found to be 
unjust . paid for all time lost.”?? 


TIMELY. Being or occurring in good time; suffi- 


7. Gerlach v. North Texas & S. F. 19. 
Ry. Co., (Tex.) 244 S.W. 662, 666. 
See Burlington Voluntary Relief Dept. 
v. White, 59 N.W. 747, 41 Neb. 547, 


553, 43 Am.S.R. 701 (where the “time 


“Tost time” see Lose 38 C.J. 
p 244 text and note 7. 


“Time so lost’? see Lose 38 C.J. p 
244 text and note 8. 
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ciently early.23 


Phrases: “Timely notice,”?4 “timely warning,’2?® 


| “timely written request.’ 


TIME OF ADOPTION. As used in a provision 
of a constitutional amendment declaring that coun- 
ties, cities, and incorporated towns may issue bonds 
to secure indebtedness outstanding at the time of 
the adoption of the amendment, the phrase refers 
to the time when the amendment should be fully 
and completely adopted as a part of the constitu- 
tion.?7 


TIME OF BANKRUPTCY.?® 


TIME OF ENTRY.?°® As used in a statute, the 
phrase may mean the day of entry rather than the 
exact minute or hour of the day when the entry was 
actually made.®° 


TIME OF INJURY.*1 
TIME OF ISSUE.?? 3 


TIME OF MAKING ASSESSMENT. As used in 
respect to taxation, “time of making the assessment?’ 
is a phrase applicable either to the point of time 
to which the values of all the property liable to 
taxation shall be referred simultaneously or the pe- 


riod of time oceupied by the assessors in the work 


of receiving statements, making the estimation of 
values, reckoning the tax, and writing out and fil- 


Due and timely warning see Rail- 
roads § 1814 text and note 51 


Reasonable and timely warning see 
Railroads § 1814 text and note 59. ~ 


check” in question ‘‘was on a printed 
blank, in form a certificate signed by 
the master mechanic of an amount 
due for labor for a specified time’’). 

[a] “Drafts or bills of exchange” 
distinguished.—Gerlach v. North Tex- 
as & S. F. Ry. Co., (Tex.) 244 S.W. 
662, 666. 

8. Small v. Smith, 1389 N.W. 133, 
135, 120 Minn. 118. 

[a] “Memorandum” equivalent.— 
Small v. Smith, 139 N.W. 133, 134, 
120 Minn. 118. 


“Wemorandum” 40 C.J. p 651. 

9. See Attachment § 1025 note 55 
[ec]; Pleading § 228. 

10. Poll taxes generally see Taxa- 
tion § 2255 et seq. 

11. See statutory provisions. 

12. White v. McHughes, 133 S.W. 
1026, 1027, 97 Ark. 221 (construing 
Const. Amendm. 9; Kirby Dig. 
2772, Acts [1893] p 245, and Acts 
[1909] p 945 § 4). 

13. White v. McHughes, 133 S.W. 
1026, 1027, 97 Ark. 221. 


14. See Customs and Usages § 8 
note 35 [a]. 


“Time Out of Memory” post. 


15. “Keeper of his time’ see Keep- 
er 35 C.J. p 900 text and note 6 


16. Dis op in Jenkins v. Penn 
Bridge Co., 53 S.H. 991, 998, 78 Sic; 
526 [quot Webster D.]. 

17. Dis op in Jenkins v. Penn 
Bridge Co., 53 S.E. 991, 998, 73 S.C. 
526 [quot Webster D.]. 

18. Dis op in Jenkins v. Penn 
Bridge Co., 53 S.H. 991, 998, 73 S.C. 
526 [quot Century D.]. 


20. Construction of contracts of 
employment generally see Master and 
Servant §§ 15-18. 


21. Galveston, etc., R. Co. v. Hu- 
banks, (Tex.Civ.App.) 42 S.W.(2d) 
475, 479. 

22. San Antonio, ete, Ry. Co. v. 
Collins, (Tex.Civ.App.) 35 S.W.(2d) 
BOT 2010: 


23. Webster New Int. D. 


[a] Of objection to evidence claim- 
ed to have been illegally obtained, 
“timely” means ‘before the trial.” 
State v. Wansgaard, (Idaho) 265 P. 
671; State v. Dawson, 235 P. 326, 40 
Idaho 495, 499. Evidence wrongfully 
obtained generally see Criminal Law 
§ 1110. 


24. Stockgrowers’ Bank of Wheat- 
es v. Gray, 154 P. 5938, 597, 24 Wyo. 


[a] Of duty to give notice to ad- 
joining landowner of a proposed ex- 
cavation, ‘timely notice’ means no- 
tice for a reasonable time preceding 
the proposed excavation for the ad- 
joining landowner to take the neces- 
sary measures to protect the wall and 
foundation of his building. Stock- 
growers’ Bank of Wheatland vy. Gray, 
154 P. 593, 597, 24 Wyo. 18. See also 
Adjoining Landowners §§ 41-44; 
Maritime Liens § 83. 


25. Ward v. Missouri Pac. Ry. Co., 
277 S.W. 908, 911, 311 Mo. 92. ‘ 


[a] Of approaching train, “timely 
warning” is “a warning in time for 
one who is warned to avoid being hit 


by it.’ Ward v. Missouri Pac. Ry. 
Go. 277 sS.We 908; 911,311 Mo... 92, 
See also Motor Vehicles § 630; Rail- 


roads § 1814; Street Railroads § 292. 


Ample and timely warning see 
Railroads § 1814 text and note 54. 


Sufficient and timely warning see 
Railroads § 1814 text and note 55. 


Timely and effective warning see 
Railroads § 1814 text and note 57. 


Timely and proper warning see 
Railroads § 1814 text and note 60. 


26. Smith v. Satilla Pecan Orchard 
a pipes Co. 5221008. BE 3035,530 ta lio 
Q. ; 


[a] Of request to charge, the 
phrase “means that the request was 
presented before the jury retired to 
consider their verdict.” Smith v. Sa- 
tilla Pecan -Orchard & Stock Co., 110 
S.E. 3038, 807, 152 Ga. 538. 


27. Matheny v. Independence Coun- 
ty, 277 S.W. 22, 24, 169 Ark. 925. 


[a] “Approval and adoption” dis- 
tinguished.—Matheny v. Independ- 
ence County, 277 S.W. 22, 24, 169 Ark. 
925. “Adoption” 1 C.J. p 1365. ‘“‘Ap- 
proval’ 4 C.J. p 1461. 


28. See Bankruptcy § 4 note 6 [a] 
(10). 

29. See Customs Duties § 179 text 
and note 59. 

“Entry” 20 C.J. p 1274. 


30. United States v. Hurlburt, 11 
Cust.App. 24, 26 (construing Act of 
June 22, 1874, § 21). 


81. See Municipal Corporations § 
1965; Street Railroads § 424 note 36 
[ce]. 


“At the time of the injury” see At 
§ 11 p 1435 note 42 [b]. 


32. “Date of issue” see Date § 2 
text and notes 44-47. 

“Issue” in: 
Commercial law see Issue §§ 16-19. 
Relation to process see Issue § 24. 
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TIME OF PEACE,** 


TIME OF SUCH ACQUISITION.?® As used in 
a provision relative to the basis for computing the 
gain derived from the sale of property acquired by 
bequest, devise, or inheritance, for the purpose of 
an income tax,?® value at “the time of such acquisi- 
tion” is the value at the time of decedent’s death, and 
not that at the date of the decree of distribution.*? 


TIME OF WAR.?® 


TIMOMETER. A machine for recording elapsed 
time in minutes as well as in seconds, especially 
adapted for telephone purposes.*® 


TIME OPTION.*° An offer to sell, accompanied 
by an agreement to hold such offer open.*? 


TIME OUT OF MEMORY.?? That time which, it 
has been said, “hath been long ago ascertained by 
law to commence from the beginning of the reign of 
Richard the first.’’*3 


TIME-PAYMENT SYSTEM.4* In reference to 
a sale, as a colloquial term, it may mean either a 
system under which ownership begins at the time 
of the agreement, or a system under which owner- 


ship begins when the time payments are completed.** _ 


TIME-PIECH. A word which includes a “chro- 
nometer.’’4® 


TIME POLICY.*? 


TIME SAVED. As used in a charter in respect 
to the earning of dispatch money,*® the words mean 
the amount of time saved to the vessel from the 


83. Matteson v. Warwick & Cov- ri Tice, 


entry Water Co., 68 A. 577, 579, 28 R. 


I. 570. See also Taxation § 761. 

[a] “Time for assessing the tax” 44. “Payment” 
equivalent. Matteson vy. Warwick & 45. Myerson v. Collard, 25 Austr. 
ay, Water Co., 68 A. 577, 579, 28 | C.L.R. 154, 162 (per Barton, J.). 

34. See Peace § 4. 


49 P. 1038, 32 Or.-179, 187 
quot 1 Blackstone Comm. p 67; 2 
Blackstone Comm. p 31]. Co., 


S§o— 2s 58. 


“Conditional sale’ see Sales § 1168. 59. 
46. Le Coutier v. London, etc., R. 


TIME OF MAKING ASSESSMENT—TIPPLE 


time allowed for loading by the charter.*® 
TIME-TABLE.*° 
TIME TO TRY CAUSE.°? 
TIME WARRANTS.°? 


TIMORES VANI SUNT ZSSTIMANDI QUI NON 
CADUNT IN CONSTANTEM VIRUM.°*? 


TINCTURE OF GINGER.** A solution pharma- 
ceutically prepared by using diluted alcohol as a 
solvent on ginger roots.°® 


TIP.°* In mechanics, as applied to an electric 
plug, a word of experts’ coinage, fully describing one 
of the two main parts into which the base of a cer- 
tain plug is separable.®? 


Phrase: “Tip and butt.’’>® 
TIPO. Upset price.®*® 


TIPPERS. As applied to workmen, men engaged 
in one of the steps of unloading coal.®° 


TIPPLE. [§ 1] A. As Noun. Liquor; drink.** 


Applied to a dumping board that portion which 
is hinged so that it may be tipped up after material 
is deposited on it from an inclined plane or slide 
over, and from which the material is deposited by 
gravity in the scow.®? 


In mining parlance, an appliance which tips or 
upturns a car when the same is run upon it, used 
for emptying.®* 


[§ 2] B. As Verb. To drink intoxicating liq- 
uors;** to drink, as strong liquors, in luxury or 


57. Benjamin Electric Mfg. Co. v. 
Northwestern Electric Equipment 
251 F. 288, 291. 

Benjamin Electric Mfg. Co. v. 
Northwestern Electric Equipment Co., 
251 F. 288, 292 (the “two body por- 
tions” of a certain electric plug). 

Yangeo v. Herrera and Wy 
Piaco, 11 Philippine 402, 408. 


Court-martial in see Army and Na- 
vy § 135. 


35. “Acquisition” 1 C.J. p 909. 


36. Income tax generally see In- 
ternal Revenue §§ 43-96; Taxation 
§§ 2306-2341. 


37. Brewster v. Gage, 50 S.Ct. 115, 
117, 280 U.S. 327 (construing Revenue 
Act [1921] § 202 [a] (8). 


38. See In § 8 p 868 note 94 [a]. 

“War” [40 Cyc 303]. 

39. Calculagraph Co. 
132). 20525, 26. 


[a] Description of machine.—Cal- 
culagraph Co. v. Wilson, 132 F. 20, 


v. Wilson, 


40. “Option” 46 C.J. p 1122. 

41. Peterson v. Chase, 91 N.W. 
687, 115 Wis. 239, 242. See also Sales 
§§ 68-72; Vendor and Purchaser [39 
Cye 1232]. 

42. See Customs and Usages § 8. 


43. 2 Blackstone Comm. p 31 [quot 
Ackerman y. Shelp, 8 Ned ay 125, 


130; Ex p. Tice, 49 P, 1038, 32 Or. 
179, 187]. 
[a] “Time out of mind,” “time 


whereof the memory of man runneth 
not to the contrary” equivalent.—hx 


Co., 6 B.&S. 961, 968, 118 E.C.L. 961, 
122 Reprint 1448 (per Lush, J.). 


47. See Marine Insurance § 45. 
§ aoe insurance see Life Insurance 
48. See Shipping § 267. 
“Dispatch money” see Dispatch or 
espanes 18 C.J. p 1277 text and notes 


49. Pool Shipping Co. vy. Samuel, 
200 F. 36, 40, 118 C.C.A. 264 [quot 
Red R. Steamship Co. v. North Amer- 
ican Transport Co., 91 F. 168, 169, 33 
C.C.A. 432 (defining ‘“‘time saved in 
loading’’)]. 


50. See Carriers § 1276. 


51. See Criminal Law § 805 note 
4 [b]. 


52. See Municipal Corporations § 
4126 note 5 [b]. 


563. A maxim meaning “Hears 
which do not affect a brave man are 
ao. Bouvier L. D. [cit 7 Coke p 

Wale 


54. “Ginger” 28 C.J. p 707. 


55. Ellwanger v. State, (Ind.) 180 
N.E. 287, 289. 


56. See Master and Servant § 347. 
“Gratuity” 28 C.J. p 823. 


“Upset price” [39 Cyc 844]. 


60. See Garant v. Cashman, 66 N. 
BE. 599, 600, 183 Mass. 13 (“in un- 
loading coal from a vessel the coal 
was hoisted by buckets, and raised 
so far above the level of the apron 
or platform as would allow the buck- 


et to clear the wheelbarrow that was . 


to receive the coal. The ‘tippers’ and 
‘wheelers,’ or men who unloaded the 
coal, stood on these benches, the ‘tip- 
per’ on the bench to the left, and the 
‘wheeler’ on the bench to the right 
of the apron, and tipped the contents 
of the bucket into the barrow’’). 


61. Webster New Int. D. 


62. Healey v. Moran Towing & 
Transportation Co., 253 F. 334, 337. 


63. Boyd v. Indian Head Mills, 31 
So. 80, 131 Ala. 356, 357. 


64. City of Joplin v. Jacobs, 96 S. 
W. 219, 119 Mo.App. 134. 


[a] “To take a dram” synonymous. 
—City of Joplin v. Jacobs, 96 S.W. 
219, 119 Mo.App. 134. “Dram” aS ik OMA Je 
p 761. 

[b] In Tennessee (1) in a legal 
sense, “tipple” includes a sale and 
a consumption. Dis op in Harney v. 
State,” 8 “lea. Wals: 119, (2). Under 
the statutes, “tipple” means “the re- 


tailing of liquor in small quantities 


For later cases, developments and changes in the law see Annotations, same title and section number, — 


excess.®5 


Tippling, the participle, may be employed adjec- 


tively.®® 


Tippling house.°7 _As used “in a legislative sense,” 
the term has been distinguished from “dramshop.”*® 


Tippling purposes. Under a statute, applicable to 
cider sold for “tippling purposes,” the place of drink- 
ing and the place of sale must be the same;®® like- 
wise, as used in a statute made applicable to any 
house, shop, or place where intoxicating liquors are 
sold for “tippling purposes,” the term means sold 


to be “drank on the premises.”7° 


Tippling sale, according to the definition it seems 
to have acquired under certain “whiskey statutes,” 
is a retail sale,7! a sale of intoxicants to be drunk 


at the place of sale.7? 
Tippling shop.7* 


to be drank on the premises.’”’ Dob- 
son v. State, 5 Lea 271, 274. (3) As 
used in a statute, “tipple” means ‘‘to 
sell to be drank at the place of sale.” 
Harney v. State, 8 Lea 113, 114 [quot 
Kelly v. State, 132 S.W. 193, 123 Tenn. 
516, 544; State v. Wilson, 91 S.W. 
195, 198, 115 Tenn. 725] (construing 
act of 1877). (4) “To sell or tipple.” 
Kelly v. State, 132 S.W. 193, 123 Tenn. 
516, 524, 536 (‘‘ ‘tipple’ is introduced 
in the body of the act [L. (1909) c 1] 
to denote a subdivision of the more 
comprehensive term ‘sale’ as used in 
the title, and its equivalent ‘to Sell’ as 
used in the body”). 


“Intoxicating Liquor” §§ 1-4. 
“Sell”.57 C.J. p 110. 


65. Webster D. [quot Harney v. 
State, 8 Lea (Tenn.) 113, 119 (dis op 
“if this be the true definition, it 
would seem that the drinker is alone 
the tippler’)]. But see supra note 
64 [b]. 


66. See cases infra this section. 


67. Defined see Disorderly Houses 
§ 31. See also “Restaurant” § 1 text 
and note 23; Tippling Shop infra text 
and notes 74-80. 


68. City of Joplin v. Jacobs, 96 S. 
W. 219, 119 Mo.App. 134. 


“Dramshop” see Intoxicating Liq- 
uors § 16. 


69. State v. McNamara, 69 Me. 133, 
135 (construing Rev. St. e 27 § 22). 


70. State v. McNamara, 69 Me. 133, 
136 (construing St. (1873) ¢ 152). 


71. Kelly v. State, 132 S.W. 193, 
123 Tenn. 516, 536. 


“Sales at retail” 
text and notes 18, 19. 


72. Kelly v. State, 132 S.W. 193, 
123 Tenn. 516, 536, 587. 

[a] “Sippling sales.”—‘‘Sales for 
consumption on the premises or to 
be drunk at the place of sale.” Kelly 
v. State, 132 S.W. 193, 123 Tenn. 516, 
537. 

73. “Drinking shop” see Drink 19 
C.J. p 764 text and notes 92-94. 


see Retail § 1 


74, State v. McNamara, 69 Me. 133, 
135. 

75. State v. McNamara, 69 Me. 
133, 135. See infra text and note 79. 

76. State v. McNamara, 69 Me. 133, 
135. See supra text and notes 69, 70. 

77, Territory v. Robertson, 92 P. 


144, 145, 19 Okl. 149. 


[a] “Disorderly house” distin- 
guished.—‘‘Both terms ‘tippling shop 
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is drunk habitually, in small quantities, without ref- 


utes.7® 


view 
cographers.®° 


TIRE.*+ 
TISSUE. §? 
TITHE:** 


TITLE. 


Literally, a place where liquor 


and ‘disorderly house’ have in the law 
well-settled and well-defined mean- 
ings, and those meanings are not iden- 
tical, nor is either necessarily in- 
cluded in the other.” Emporia v. 
Vollmer, 12 Kan. 622, 633 [quot Terri- 
tory v. Robertson, 92 P. 144, 145, 19 
Okl. 149]. See Disorderly Houses §§ 


“Saloon” 55 C.J. p 1344. 


78. Territory v. Robertson, 92 P. 
144, 145, 19 Okl. 149. See Boerner v. 
Thompson, 115 N.E. 866, 867, 278 Ill. 
153 (“in England, about the time of 
the reign of Queen Anne, houses 
where ale and other intoxicants were 
sold to be drank on the premises, not 
licensed, were called tippling-houses, 
and similar places have been 
so denominated in some of the states 
of this country’’). 


79. State v. McNamara, 69 Me. 
13352135: 
[a] “Drinking house” equivalent. 


—State v. McNamara, 69 Me. 133, 135. 


80. State v. McNamara, 69 Me. 
1338, 1386 [cit Webster D., ‘under the 
intransitive verb’’]. 


81. See Clincher Tire 11 C.J. p 
916. 

“Narrow-tired wagon” see Narrow 
45 C.J. p 391 note 15 [b]. 


82. “Tissue paper’ see Customs 
Duties § 42 note 4 [a]. 


83. Support of public worship see 
Religious Societies § 27. 

84. Webster New Int. D. 

85. In re Salter and Awdry’s 
Lease, [1921] 2 Ch. 141, 144, 145. 


“Rent charge’ see Ground Rents 
4, 


86. Title to property: 
Defined see Property §§ 57-59. 
Abstract of: 
Generally see Abstracts of Title 1 
C.J. p 365. 
As evidence: 


Admissible see Evidence § 973; 
Registration of Land Titles § 
48. 


Prima facie see Registration of 
Land Titles § 2. 
Demand for see Trespass to Try 
Title [38 Cyc 1209]. 
Furnishing: 
By plaintiff see Specific Perform- 
eance § 377. 
Liability for negligence in see At- 
torney and Client § 229. 


erence to the place where purchased;7* but such 
is not the well understood legal definition,’® nor is 
it in accordance with the meaning of certain stat- 
The modern common saloon, where liquors 
are kept and sold as a beverage and drunk at the 
bar;*” either a licensed or an unlicensed saloon.7® 
To constitute a “tippling shop” the liquor must be 
drunk on the premises where purchased.’® 


This. 


is consistent with the definition of lexi- 


A tenth part of some specific thing.® 
Phrase: “Tithe rentcharge.”5 = 
[§ 1] A. As Noun.*¢ 


A word of vari- 


Acquisition and transfer of: 
Accession 1 C.J. p 382. 
Accretion or alluvion see Navigable 


Waters §§ 188-200; Waters [40 
Cyc’ 622]: 


Acknowledgments 1 C.J. p 739. 
Adverse Possession 2 C.J. p. 87. 
Aliens §§ 10-36. 

Assignments 5 C.J. p 830. 


Assignments for Benefit of Credi- 
tors 5 C.J. p 1023. 


Bust lading see Carriers §§ 265— 


Bills and Notes §§ 507-586. 

Bonds §§ 82-87. 

Brand or mark see Animals § 98. 
Cemeteries §§ 17-19. 

Chattel Mortgages 11 C.J. p 887. 
copyright and Literary Property §§& 
Dedication 18 C.J. p 34. 

Deeds 18 C.J. p 135. 


Descent and Distribution 18 C.J. 
p 795. 


Divorce §§ 770-788. 

Dower §§ 156-168. 

Eminent Domain 20 C.J. p 501. 
Escheat 21 C.J. p 847. 


Escrows 21 C.J. p 864. \ 
Se hae of = Property 623° CJ. sp 


Executors and Administrators §§ 
636-646, 716-728. 


Finding Lost Goods §§ 2-11. 
Fire Insurance §§ 279-306. 


Forfeiture see Fines, Forfeitures, 
ane Penalties § 43; Taxation § 
2191. 


Frauds, Statute of §§ 161-168, 211. 


Fraudulent Conveyances 27 C.J. p 
395. 


Gaming §§ 302, 303. 

Gifts 28 C.J. p 61%. # 

Landlord and Tenant §§ 601, 602. 

Logs and Logging §§ 17-71. 

Loss of see Property § 60-63. 

Lost Instruments 38 C.J. p 247. 

Bees. Liens §§ 448-453, 551, 
. ° 


Merger see Estates §§ 233-241; 
Taxation §§ 1215, 1216. 


Mortgages 41 C.J. p 218. 

Navigable Waters §§ 260-271. 

Outstanding title, acquisition by: 
Agent see Agency §§ 365, 366. 
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Acquisition and transfer of:—Con-{ Allegations of:—Continued Estoppel to assert or deny: 


“sh 
155-169, 


Pee tS a ee 


od 


psp eae tee 


Se i 


OF 


tinued Gaming § 205. Estoppel §§ 25-109, 153, | 
Attorney see Attorney and Client Indictments and Informations § 277 177-182. 4 
§§ 208, 209 (generally). Homesteads § 398. | 


BR iiearoney see Joint Tenancy 
§ 19: 


at lienholder see Mortgages 

Life tenant see Estates § 74. 

Mortgagee or his grantee see 
Mortgages § 417. 

Mortgagor see Mortgages § 416. 

Partner see Partnership § 248. 

Purchaser: 


Generally see Vendor and Pur- 
chaser [39 Cyc 1617]. 


Of mortgaged premises see 
Mortgages § 834 


bbruest see Landlord and Tenant 
600. 


Tenant in common see Tenancy in 
Common §§ 76-113. 


Injunctions § 539. 

Larceny §§ 307-345. 

Marine Insurance § 518. 
Mechanics’ Liens § 278. 
Mortgages §§ 1614, 1615. 
Negligence § 628. 

Nuisances § 401. 

Partition §§ 328-330, 347, 348. 
Patents § 559. 

Pleading §§ 61-64 (generally). 
Receiving Stolen Goods §§ 43-46. 
Replevin §§ 104, 179. ara 
Robbery §§ 95-99. 

Specific Performance §§ 496, 512. 
Trespass 63 C.J. 

Trespass to Try Title 63 C.J. 


Landlord and Tenant §§ 565-613. 
Rartnership § 371. 

Pledges § 54. 

Trusts [39 Cyc 226, 234]. 


Vendor and Purchaser 
1614]. 


[39 Cye 


Evidence of: 


Abatement and Revival §§ 5438, 544. 
Admission see Evidence § 411. 


Ancient map or survey see Evi- 
dence § 1166. 


Animals §§ 257, 570. 

Arson §§ 52, 61. 

Assignments § 123. 

Attachment § 902. 

Best and secondary see Evidence §§ 


Vendor or heir see Vendor and Bee and Conversion [38 Cyc 1248, 1249, 1258. 
Purchaser [39 Cyc 1616]. 1. Bills and Notes §§ 1309-1316. 
Partition 47 C.J. p 247. Vr ase. eee. ESP CUP ho Chattel, Mortgages: $0022, 
Partnership § 188. Bond for: Declaration see Evidence §§ 271- 


Patents §§ 366-407. 
Perpetuities 48 C.J. p 929. 


, Pledges 49 C.J. p 888. 


Powers 49 C.J. p 1244. 
Public Lands §§ 47-648. 
Sales 55 C.J. p 1. 

Trusts. 

Vendor and Purchaser. 


Warehouse receipt see Warehouse- 
men. 


Waters [40 Cyc 706]. 
Wills. 


Affecting: 


Insurable interest see Fire Insur- 
ance passim §§ 3-21; Marine In- 
surance passim §§ 4-23. 


a cae §§ 182, 348, 349, 355-358, 
361. 


After-acquired: 


Assertion of see Estoppel §§ 39-67. 
Included in: 


Contract see Vendor and Pur- 
chaser [39 Cye 1317]. 


Deeds § 267. 


Generally see Vendor and Purchas- 
er [39 Cyc 1231]. 

Actions on see Limitations of Ac- 
tions § 80 

Assignment of see Sales § 1431. 


Possession under see Adverse Pos- 
session § 378. 


Claim of by: 


Defendant as affecting necessity 

for demand see Replevin § 76. 

Taker see Larceny § 105. 
Third person: 

As requiring joinder in fore- 
closure suit see Mortgages §§ 
LST L578. 

To property attached or gar- 
nisheed see Attachment §§ 831— 
979; Executions §§ 504-549; 
Garnishment §§ 584-620. 


Cloud on: 


Ground for cancellation see Cancel- 
lation of Instruments §§ 56, 57. 


What constitutes see Quieting Title 
§§ 23-70. 


280. 
Detinue §§ 69, 71. 
Dower §§ 340, 346, 352-353. 
Ejectment §§ 224-246, 251-264. 
Eminent Domain § 560. 
Entry, Writ of § 69. 
Forcible Entry and Detainer § 123. 
Frauds, Statute of § 211. 
Taal ene Conveyances §§ 765— 


Judgments § 1487. 

Larceny §§ 450-457, 494, 495. 
Mechanics’ Liens § 660. 

Mortgages §§ 1658, 1659, 1668, 1678. 
Partition §§ 380, 381, 385, 387. 
Patents § 571. 

Property §§ 64-67. 

Quieting Title §§ 224, 230-232, 235. 
Real Actions §§ 42-44. 
Aceierreuen of Land Titles §§ 44— 


Replevin §§ 237, 243, 250. 


r Color of: Robbery § 171. 
Mortgages §§ 395, 396. Generally see Adverse Possession Taxation §§ 1948-1972. 
ey Of fraudulent: §§ 323-402. Trespass 63 C.J. 
iw. Grantee Pte eee Convey- Compensation for improvements as Trespass to Try Title 63 C.J. 
; ances. : affected by see Improvements §§ : 
a Grantor see Fraudulent Convey- 40-48, Ssh and, Copversions (es ame 
a ances § 422. Pleading see Adverse Possession § nee 
us Res judicata as to in action of eject- 576. Fraud or misrepresentation as to: 
ee ment see Judgments § 1356. Covenants of: Fire Insurance §§ 207-224. 
af 


Subject to: 
Chattel Mortgages §§ 44-49. 
Executions §§ 97-104. 
Exemptions §§ 144-149. 
Garnishment §§ 121-169. 
aon lien see Judgments § 


Mortgages § 163. 
Trusts [39 Cyc 1]; Equity § 93. 


Seas ir ae §§ 38-51, 101-168, 223- 
226. 


Effect of assignment by purchaser 
as to see Vendor and Purchaser 
[39 Cyc 1672]. 


Defect or failure of: 


Cancellation of Instruments § 54, 
Fire Insurance § 390 (waiver). 
Indemnity § 26. 


Sales § 107. 


Vendor and Purchaser [39 Cye 1264, 
1281, 1287]. 


On redemption see Executions §§ 753— 


758; Mortgages § 2296. 


Perfection of: 


As defense see Covenants § 184. 


Payment for, as ground for set-off 
and counterclaim see Vendor and 


Invalidating lien see Factors § 95. 
Mortgages § 1090. Possession as degree of title see Pos- 
Partition §§ 39, 40, 720. session § 10. 
Sales §§ 244, 965, 1059, 1488, 1165-| Presumption of: 
1167. Possession based on title see Hvi- 
dence §§ 64, 66; Property § 56. 


Title based on possession see Evi- 
dence §§ 65, 66; Property § 65. 
Documents of: See also Hjectment §§ 205-210; 


As notice see Sales § 627. Partition § 384; Replevin § 237. 
Protection of third persons by see | Privity: 

Factors §§ 157, 159. In general see Privity 50 C.J. p 403. 
For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


Allegations of: Purchaser [39 Cyc 1944]. 
Arson §§ 39-41. 

Bills and Notes §§ 1157-1180. 
Burglary §§ 77-90. 

Creditors’ Suits § 141. 

Detinue § 45. 

Bjectment §§ 116-120. 
Embezzlement §§ 61-64. 

Equity § 418 (generally). 

Fire Insurance § 691. 

Forcible Entry and Detainer § 104, 


Specific Performance §§ 41—48. 


Vendor and Purchaser [39 Cye 1406, 
1924, 1947, 1961, 2006, 2082, 2118]. 


aC eT N 


¢ 


oR ee ee ee 


os 


q Privity :—Continued 


Sy claimants see Interpleader 


Proceedings to establish: 


Abatement and Revival § 220-246. 


eer ens of records see Records §§ 


Arbitration and Award §§ 30-38. 
Costs §§ 62-67. 

Detinue 18 C.J p 987. 

Ejectment 19 C.J. p 1021. 
Entry, Writ of 20 C.J. p 1276. 
Interpleader 33 C.J. p 418. 
Judgments §§ 138438, 1347-1379. 
Jurisdiction of: 


Appellate court see Appeal and 
Error §§ 179-182; Courts § 5138. 


Court Commissioners § 7. 
mar §§ 92-96; Injunctions § 


Justices of the Peace § 66-72. 
Probate courts see Courts § 428. 


Jury trial of questions of title see 
Juries §§ 27, 41. - 


Limitations of Actions §§ 57-64, 66, 
159, 160. 


Lis Pendens § 22. 

Possessory Warrant 49 C.J. p 1110. 

Quieting Title 51 C.J. p 125. 

Real Actions 52 C.J. p 1160. 

Reference see Equity § 762. 

Replevin 54 C.J. p 404. 

Statutory new trial as of right see 
New Trial §§ 585-603. j 

‘Trespass to Try Title 63 C.J. 

Venue. 

Protection of: 

By purchaser on foreclosure sale 
see Mortgages § 1889. 

Injunctions §§ 143-170. 

Quieting Title 51 C.J. p 125. 

Taxation § 1437. 

Question of, as not involved in par- 
ticular actions see Assumpsit, Ac- 
tion of § 24; Ejectment § 1 et seq; 
Forcible Entry and Detainer §§ 40, 
41; Mortgages § 1720. 

Quieting Title 51 C.J. p 125; 
and Minerals §§ 491-504; 
Lands §§ 534-541. 

Record notice of see Records 53 C.J. 
p 601; Registers of Deeds 53 C.J. 
p 1069; Registration of Land Titles 
53 C.J. p 1083. 


Registration of Land Titles 53 C.J. p 
1088. 


Mines 
Public 


Reservation of: 
Generally see Sales §§ 1168-1441. 
Implied see Sales § 1179. : 
Waiver of see Sales § 1207. 
Retention of: 
Apparent see Fraudulent Convey- 
ances §§ 293-342. ’ 
Title to articles furnished as waiver 
see Mechanics’ Liens § 427. 


Slander of see Libel and Slander §§ 
591-630. See also Injunctions § 
433; Specific Performance 58 C.J. 
p 829 (of contract for). 

Tax see Taxation §§ 1795-2103. 

Trespass to Try Title [38 Cyc 1191]. 

Warranty of: 

Accrual of action for breach see 
Limitations of Actions § 187. 


By pledgor see Pledges § 55. 
Covenants §§ 49-51. 
Sales §§ 748-753, 868. 
Words of similar import compared: 
“Claim” 11 C.J. p 816. 
“Mstate” § 1 text and note 53; Prop- 
erty §§ 58, 59. 


TITLE 


“Interest” 33 C.J. p 261 text and notes 
26-45; Estates § 1 text and note 
20; Property §§ 58, 59. 


Bs sei sh see Property §§ 538-55, 


“Possession” § 10 note 99 [d]; 
erty § 58 text and notes 1-3. 


“Right” §§ 4, 12 text and note 33; 
Property §§ 58, 59. 


For other cross references see Prop- 
erty 50 C.J. p 725. 


Title of particular persons: 


Assignee see Assignments § 115; As- 
Signments for Benefit of Creditors 
§§ 271-273. 


Child see Parent and Child § 138. 
Cotenant see Tenancy in Common §8§ 


—o. 


Prop- 


Dedicator see Dedication §§ 16-21. 

Defendant as defense see Ejectment 
§ 62; Entry, Writ of §§ 32, 33, 37; 
Replevin § 83; Trespass [38 Cyc 
1045]; Trespass to Try Title [38 
Cyc 1204]; Trover and Conversion 
[88 Cye 2061]. 

Devisee see Wills [40 Cyc 1995]. 

Executors and Administrators §§ 594- 
596 (real property); 710-712 
(personal property); § 1279 (as leg- 
atee or distributee); §§ 2684, 2685 
(foreign or ancillary). 


Pengen see Finding Lost Goods §§ 2- 


Grantor see Deeds §§ 37, 38, 148, 145. 


Heir or distributee see Descent and 
Distribution §§ 132-137. 


Husband see Dower §§ 22-31. 
Joint tenant see Joint Tenancy § 12. 


Judgment debtor see Judgments §§ 
903-917. 


Landlord see Landlord and Tenant 
§§ 537-626. 


Legatee see Wills [40 Cyc 1996]. 


Officer to property taken see Execu- 
tions § 292. 


Paupers §§ 57-60. 
Plaintiff, complainant, or demandant: 


Generally see Parties §§ 71, 74. 

In particular actions and proceed- 
ings see Bills and Notes §§ 1083- 
1085; Detinue §§ 10-16; HEject- 
ment §§ 11-43, 63; Entry, Writ of 
§§ 25-30; Injunctions §§ 143-170; 
Nuisances §§ 317-318%; Partition 
§§ 85-106; Quieting Title §§ 71- 
96; Railroads § 1325; Real Ac- 
tions §§ 4, 5, 30; Replevin §§ 46-— 
54, 88; Trespass to Try Title [38 
Cye 1194]; Trover and Conver- 
sion [38 Cyc 2044]; Waste [40 
Cyc'525, 527]. 

Pledgee of warehouse receipt see 

Warehousemen [40 Cyc 426]. 


Pledgor see Pledges §§ 16, 17. 


Prosecutor see Forcible Entry and 

Detainer § 8. 

Purchaser: 

Generally see Sales §§ 602-604; 
Vendor and Purchaser [39 Cyc 
1611 et seq]. See also Pledges § 
2765. 


At execution, judicial, or similar 
sale see Attachment § 807; Chat- 
tel Mortgages §§ 520, 563; Exe- 
cutions §§ 788-857; Executors and 
Administrators §§ 1696-1708; Ju- 
dicial Sales §§ 114-129; Mechan- 
ics’ Liens §§ 757-760; Mortgages 
§§ 1451, 1891; Municipal Corpo- 
rations §§ 3565-3568, 4503; Par- 
tition §§ 788-829; Taxation §§ 
1376, 1796-1863. 

Bona fide: . 
Generally see Sales §§ 613, 643— 

660; Vendor and Purchaser [39 
Cyc 1688]. 


eae trustee see Trusts [39 Cyc 


° 
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Purchaser:—Continued 
Bona, fide:—Continued 


Holder in due course see Bills 
and Notes §§ 682-735. 


Of subject of conditional sale see 
Sales §§ 1233-1237. 


From: 
Assignee see Assignments for 


Benefit of Creditors § 344; In- 
Solvency § 136. 


Executors and Administrators §§ 
680-682, 749. 


Original purchaser see Sales § 
605; Trusts [89 Cyc 377]. 


Receivers §§ 368-373. 
Trustee see Trusts [39 Cyc 373]. 
Of: 
Public land see Public Lands §§ 
85, 234-236, 297, 631. 
es rights see Waters [40 Cyc 


Receiver: 
Generally see Receivers §§ 117-162. 


In supplementary proceedings see 
Executions §§ 1048-1053. 


EN see Corporations § 


Redemptioner see Chattel Mortgages 
§ 578; Executions §§ 726-735; Mort- 
gages §§ 2091-2139; Taxation §§ 
1690-1699. Z 

Religious Societies §§ 110-113. 

Seller see Sales §§ 27, 28; Vendor 
and Purchaser [39 Cyc 1213]. 

Testator see Wills [40 Cyc 1043]. 

Third person as: ~ 
Defense see Ejectment §§ 68-78; 

Entry, Writ of § 35; Partition § 
145; Replevin § 84; Trespass [38 
Cye 1058]; Trespass to Try Title 
[38 Cyc 1202, 1204]; Trover and 
Conversion [38 Cyc 2062]. 
Excuse for nondelivery see Ware- 
housemen [40 Cyc 442]. 

Trustee see Bankruptcy §§ 186-245; 

pees § 98; Trusts [39 Cye 


Ward see Guardian and Ward § 212. 

¢ Title to particular kinds of proper- 

yi 

Animals §§ 3-21. 

Bailments §§ 35-41. 

Bed and banks of stream see Waters 
[40 Cye 620]. 


Burial lots, vaults, tombstones, or 
Ai ae see Cemeteries §§ 23- 
5, 28. 


ee a pew see Religious Societies § 


Crops §§ 6-8. 

Deposits see Banks and Banking §§ 
323-325, 908, 909; Depositaries § 8. 

Estate, source of as affecting descent 
oe Descent and Distribution §§ 16-— 


Firm ‘property see Partnership §§ 
607, 608, 6238, 624, 805-809. 

Gift for charitable purpose see Char- 
ities §§ 65-69. 

Goods: 
Consigned to factor see Factors §§ 


> 


In transit see Carriers §§ 317-319, 
398. 


Stored see Warehousemen [40 Cye 
406, 411]. 

Highways §§ 257-260. 

Ice see Waters [40 Cyc 844]. 

Improvements see Improvements §§ 
8-13; Landlord and Tenant §§ 827— 
833. 

Island see Navigable Waters §§ 256- 
258. 
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ous meanings,®7 defined as a descriptive name;°* an 
inscription that serves as a name designating some- 
thing ;8® an inscription over, or at the beginning of, 
something, serving as a name by which the thing is 


known.°®°® 


Applied to written or printed production, a pre- 
fixed, designating word, phrase or combination of 
an initial written or printed designa- 
tion;®? the distinguishing name attached to a writ- 
ten production of any kind;9* a descriptive caption 
or heading,®* the inscription in the beginning of a 
book, usually containing the subject of the work, 
the author’s and publisher’s names, the date, ete. 9° 
the inscription at the beginning of a book intimat- 


phrases ;°* 


TITLE 


and publisher's names;®® in cataloguing and quot- 
ing, whatever part of the title page serves for pre- 
cise identification.®* 


With reference to document or pleading.®® 


Cie 


tle’ may be used to designate the character of a 


document. °® 


other acts.* 


ing the subject of the work and usually the author’s 


Land: 
Common Lands §§ 28-37. 
Indian see Indians §§ 43-100. 
Public Lands §§ 2, 3, 321, 322, 696. 
Reclaimed see Navigable Waters §§ 
166-170. 
Submerged see Navigable Waters 
§§ 207-247. 
Mines and Minerals §§ 440-527. 
Mortgaged property: 
Generally see Chattel Mortgages 
eine ge: 246; Mortgages §§ 406- 


Effect on of: 
Foreclosure 
11 


see Mortgages § 
Release or satisfaction see Mort- 
gages § 996 
Mortgaged by executor or adminis- 
trator see Executors and Admin- 
istrators § 699 


Municipal property see Municipal 
Corporations § 2083. 
Paper received for collection § see 


Banks and Banking § 245 

Patents §§ 364, 365, 520. 

Pledges §§ 57-60. 

Property that may be mortgaged see 
Chattel Mortgages §§ 39-41; Mort- 
gages §§ 165-157. 

Right of way see Railroads §§ 200- 
207; Waters [40 Cyc 780, 827]. 

Stranded or floating property see Wa- 
ters [40 Cyc 625]. 


Streets see Municipal Corporations §§ 
3666-3676. 


Trade mark see Trade-Marks, Trade- 
Names, and Unfair Competition [38 
Cyc 683]. 

Vessel: 

Generally see Shipping §§ 73-148. 


Jurisdiction of questions involving 
see Admiralty §§ 112, 113 


Lien as affected by see Maritime 
Liens §§ 12, 


Waters [40 Cyc 552]. 
Wharves [40 Cyc 899]; 
Waters §§ 1838, 184. 
Title to office: 
Defined see Officers § 212. 
In general see Officers §§ 212-232. 
Particular officers: 
Clerks of Court § 12. 
Justices of the Peace §§ 21-23. 
Religious Societies §§ 51, 84, 85. 
Schools and School Districts § 183. 


Sheriffs and Constables §§ 48-538, 86, 
87, 98-100. 


Trial of: 
Mandamus §§ 290-293. 


Navigable 


Trial of:—Continued 
Quo Warranto §§ 11-16. 


Title of office, addition of to signa- 
ture’ see Indictments and Informa- 
tions § 116. 

Title of literary work or product 
see Copyright and Literary Property 
§§ 23, 199-204. 


87. Tuttle v. Salt Lake City Bd. 
of Education, (Utah) 294 P. 294, 299. 


88. Webster New Int. D. 


[a] “Name” synonymous.—‘“‘A ti- 
tle_may be, and often is, a name.” 
Ransom v. Black, 24 A. 489, 493, 1021, 
54 N.J.Law 446, 457, 16 L.R.A. 769 Laff 
51 A. 1109, 65 N.J.Law 688]. 


[b] “Name” distinguished.—As 
used in a statute providing that the 
nominees of each party shall be print- 
ed on separate tickets underneath the 
name or title of the party making the 
nomination, “title” has a signification 
different from ‘name.’ Ransom v. 
Black, 24 A. 489, 1021, 54 N.J.Law 446, 
457, 4938, 16 L.R.A. 769 (“A ‘title of 
principles’ may mean something 
which is not properly styled a name. 

The use of the word ‘title’ in 
section 32 gives color to this notion. 
Speaking of printing the ballots for 
petitioners, the language of the sec- 
tion is, ‘if there be no designation of 
name or title, [in the petition,] then 
under the title of “Independent Nomi- 
nations.’”’’ This heading is not a name, 
and so is styled a title, using the word 
‘title’ in the sense in which it is used 
as indicating the contents of a chap- 
ter in book’’). 


“Name” see Names § 1. 


89. Tuttle v. Salt Lake City Bd. 
of Education, (Utah) 294 P. 294, 299 
[cit Standard D.] (so used in a stat- 
ute). 

90. Freeman v. Trade Register, 173 
F. 419, 423 [quot Worcester D.]. 


91. Freeman vy. Trade Register, 173 
F. 419, 423 [quot Century D.]. 


92. Freeman v. Trade Register, 173 
F. 419, 423 [quot Century D.]. 


93. Freeman v. Trade Register, 173 
F. 419, 423 [quot Century D.]. 


[a] “Title of a book in the fullest 
sense includes all the matter in the 
title page preceding the author’s 
name or whatever stands in place of 
it. 7 The title by which a book 
is quoted, however, is nearly always 
the shortest form that will serve to 
designate it distinctively.” MKreeman 
v. Trade Register, 173 F. 419, 423 
[quot Century D.]. 


94. Tuttle v. Salt Lake City Bd. of 
Education, (Utah) 294 P. 294, 299 [eit 
Century D.] (so used in a statute). 


“Caption” synonymous see infra 


With reference to a pleading, ‘ 
tion” is synonymous. 

With reference to an act.? 
to designate the name of an act of the legislature.* 


With reference to an act, the “title” is that part of 
an act by which it is known and distinguished from 


‘cap- 


“Title” may be used 


Phrases: ‘ “Absolute fee-simple title,’® “absolute 


text and note 1; Caption 9 C.J. p 1282. 

“Heading” synonymous see Head- 
ine! 29NC lI p23 te 

95. Freeman y. Trade Register, 173 
F. 419, 423 [quot Webster D.]. 

96. Freeman v. Trade Register, 173 
F. 419, 423 [quot Stormonth D.]. 

97. Freeman v. Trade Register, 173 
F. 419, 423 [quot Standard D.]. 


Be dis Title of pleading, writ, or the 
e@: 


Affidavits §§ 52-61. 


Bill of exceptions see Appeal and Er- 
ror § 1825. 


Cause: 


After revival or continuance see 
Abatement and Revival § 558. 


Designation of see Process § 41, 
Gontenpe proceeding see Contempt § 
6. ; 


Deposition §§ 249-280. 


Indictment see Indictments and In- 
formations §§ 82-93. 


Information see Indictments and In- 
formations § 156. 


Motions and Orders §§ 31, 204-206. 


Ordinances see Municipal Corpora- 
tions §§ 802-805. 


Pleading: 

Generally see Pleading § 9. 

Answer see Pleading § 208. 

Application for certiorari see Cer- 
tiorari § 143. + 

Bill see Equity § 393. 

Declaration, complaint, or petition 
see Pleading § 135. 

Demurrer see Equity § 479. 


Plea see Equity § 510. 
Process §§ 29-48. 
Writ see Certiorari § 214. 


99. Tuttle v. Salt Lake City Bd. 
of Education, (Utah) 294 P. 294, 299. 


1. St. Louis Lightning Rod Co. v. 
Johnson, 89 S.E. 169, 170, 18 Ga.App. 
190. See Caption 9 C.J. p 1282 text 
and notes 89, 91. 

2. Generally see Statutes §§ 387— 
400, 436, 508. 

& Tuttle v. Salt Lake City Bd. of 
Education, (Utah) 294 P. 294, 299. 


4 Robinson v. State, 15 Tex. 311, 
312 [cit Bouvier L. D.]. 


[a] Within meaning of certain 
state constitution, the title of an act 
is that designation prefixed to an act 
by the legislature which defines the 
character of the legislation. State v. 
Epos 256 S.W. 1028, 1029, 301 Mo. 


é a See Fire Insurance § 209 note 94 
al. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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TITLE 


title,”® “absolute title in fee simple,”? “accrued right 
or title,”® “affecting the title to real property or 
an interest therein,”® “all right and title,’1° “all 
right, title and interest,”!1 “all the right, title and 
interest,”!? “any claim of title to lands made by the 
plaintiff in his declaration . Shall be deemed 
to be admitted by the defendant,”!* “any interest 
or title,”’** “any pretended right or title,”!5 “any 
property, right, title, or interest,”!* “assurance of 
title,”*? “by a title in fee simple,”!® “by title accru- 
ing after the filing of the notice of the pendency of 
the action,’ “eases of real contract where the title 
to land or tenements may come in question,”?° “chain 
of title,”?+ “cloud on title,”?? “colorable title,’”’2® 
“color of title,”?4 “complete equitable title,”?> “eom- 
plete searches of title,”?® “complete title,”?7 “com- 
plete title to land,”?® “confer a title of nobility,”?° 
“deed conveying a clear title,”*®° “doubtful title,’?? 
“equitable title,”*? “first-class title,’’?* “full title,’4 
“veneral title,”’®> “general warranty of title,”**® “good 
and lawful deed and title,”** “good and marketable 
title,’?® “sood and perfect title,’?® “good and sat- 
isfactory title,’*® “good and sufficient deed in fee 
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simple with warranty of title,”41 “good and _suffi- 
cient deed to convey the title,’”’*? “good and sufficient 
deed to vest the title,”*? “good and sufficient title,’”’++* 
“good title,”**® “in actions in which the title to real 
estate is sought to be recovered, or may be drawn 
in question,”4® “in cases involving title to real es- 


tate,”*" “inchoate legal title,”4® “indisputable ti- 


tle,”’*® “interest or title in the land,’’®° “in the inter- 
est, title or possession of the” property,®! “involves 
the title,”®? “involving title to real estate,’5? “TI 
warrant an indisputable and satisfactory title,’’>+4 
“Just title,”>> “lawful title,”°* “legally insufficient” 
title,°’ “legal title,”®’ “marketable title,”5® “mat- 
ter wherein the title or boundaries of land may be 
in dispute,’’®° “mining title,’’®! “other or less than 
a perfect legal and equitable title,”®? “outstanding 
title,”®* “paper title,”®* “perfect and satisfactory 
title,’°> “perfect title,”*® “perfect title to the prem- 
ises,”®7 “perfect title to the timber upon” the land,®® 
“possessory title,’®® “pretensed right or title,”’7° 
“record title,”"1 “regular chain of title,”?? “regular 
title,”73 “right or title,”’* “right, title and inter- 
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6 See Fire Insurance § 209 text 
and notes 94, 95. 


7. See Fire Insurance § 209 text 
and notes 94, 95. 


8. See Accrue 1 C. J. p 733 note 
24 [hl]. 

9. See Affect 2 C.J. p 311 text and 
note 23. 

10. See All § 83 text and note 87. 

ll. See Right § 11 text and note 3. 

12. See All § 3 text and note 88. 


13. Reynolds v. Maynard, 100 N.W. 
174, 175, 137 Mich. 42. 

14 See Interest 33 C.J. p 261 text 
and note 82. 


15. See Pretend 49 C.J. p 1341 text 
and note 4 


16. See Property § 5 text and note 
86. 

17. See Assurance 5 C.J. p 1413 
text and note 25. 

18. See Fire Insurance § 210 text 
and note 4. 


19. Gruner v. Ruffner, 119 N.Y.S. 
942, 9438, 134 App.Div. 837, 839. 


20. Pekny v. Hrabosky, (Pa.Su- 
~per.) 161 A. 749, 751. 


32. Defined see Equitable 20 C.J. 
p 1302 text and notes 92-94; Property 
§ 57 text and note 89. 


33. See First-class 26 C.J. p 592 
text and note 938. 
34. See Full § 2 text and note 41. 


35. Defined see General § 3 text 
and note 32. 


36. See Vendor and Purchaser [39 
Cyc 1445 text and note 94]. 


87. See Vendor and Purchaser [39 
Cyc 1445 text and note 97]. 

38. See Vendor and Purchaser [39 
Cye 1450]. 

39. See Perfect § 1 note 39 [a]; 
Vendor and Purchaser [39 Cyc 1447 
text and note 15]. 

40. See Satisfactory 56 C.J. p 129 
text and note 37 


41. See Vendor and Purchaser [39 
Cyc 1447 text and note 14]. 


42. See Vendor and Purchaser [39 
Cyc 1445 text and note 96]. 


43. See Vendor and Purchaser [39 
Cyc 1445 text and note 96]. 


44, See Vendor and Purchaser [39 
Cyc 1445 text and note 91]. 


Defined see Lawful 36 C.J. p 967 
text and note 45. 


57. Cowdery v. Greenlee, 55 S.E. 
918, 920, 126 Ga. 786. 


58. Defined see Legal § 14. 


59. Defined see Vendor and Pur- 
chaser [39 Cyc 1452]. 


“First-class title’ synonymous see 
First-class 26 C.J. p 592 note 93 [a]. 


“Perfect title’ synonymous see Per- 
fect § 1 note 37 [a]. 


60. Harwell v. Chowning, 175 P. 
114, 71 Okl. 51; Newell v. Long-Bell 
Lumber Co., 78 P. 104, 14 Okl. 185. 


61. See Mines and Minerals § 74. 


62. See Fire Insurance § 209 text 
and note 99. 


63. Defined see Outstanding 46 C.J. 


.p 1160 text and note 95 


64. Defined see Paper § 2 text and 
note 78. 


65. See Perfect § 1 note 39 [bl]. 
66. See Vendor and Purchaser [39 
Cyc text and note 93]. 


Defined see Perfect § 1 text and 
notes 34-48. 


21. Defined see Chain 11 C.J. p 
225 text and note 47. 

22. Defined see 11 C.J. p 920. 

“Incumbrance” equivalent see HEn- 
ccumbrance 20 C.J. p 1250 note 63 [b]. 


23. See Colorable 11 C.J. p 1222 
text and notes 78, 79. 48. 
and note 18. 


24. Defined see Adverse Possession 
§§ 323-331. 49. 

25. See Complete § 1 text and note 36 [a]. 
note 6. 50. 

26. See Complete § 1 text and note and note 31. 
1. 51. 

27. See Complete § 1 text and note ae 35. 
18. : 


28. See Complete § 1 text and note | 4nd note 50. 


an 9: 53. See Involve 33 C.J. p 812 text 


29. See Nobility 46 C.J. p 483 note |22d note 56. 


4 [a]. 54. 


30. See Vendor and Purchaser [39 
Cyc 1446 text and note 2]. 


31. Defined see Doubtful 19 C.J. 
-p 447 text and note 47 


45. Defined see Vendor and Pur- 67. 
chaser [39 Cyc 1450]. 68 


46. Stone v. Blanchard, 126 N.W. 
766, 767, 87 Neb. 1. 


47. Lawson v. Hammond, 90 S.W. 
431, 433, 191 Mo. 522. 
See Inchoate 31 C.J. p 391 text 70. 
See Indisputable 31 C.J. p 885 
See Interest 33 C.J. p 261 text 
See Interest 33 C.J. p 261 text 


See Involve 33 C.J. p 812 text 


See Perfect § 1 note 39 [ec]. 
See Perfect § 1 note 39 [d]. 


69. See Possessory Title 49 C.J. p 
1109. 


“Good as a possessory title” 
Good § 15 text and note 56. 


See Pretensed Right or Title 
49 C.J. p 1342. 


71. Defined see Record § 3 text 
and note 77. 
Record title: 


As excluding title by adverse posses- 
sion, prescription, or limitation see 
Vendor and Purchaser [39 Cyc 
1460]. 


Good or marketable title as see Ven- 
dor and Purchaser [39 Cye 1458]. 


72. See Regular § 13 text and note 


see 


See Vendor and Purchaser [39 | 99. 
Cyc 1447 text and note 21]. 


55. See Just § 4 text and note 84. |4 


56. See Vendor and Purchaser [39 
Cyc 1445 text and note 92]. 


ne See Regular § 13 text and note 


74. See Right § 11 p 812 text and 
note 4 
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est,”7> “right, title, use, and occupation,”’® “satis- 
factory title,”’77 “take title from one litigant and 
give it to another,’”’’® “the giving of the title,”’’® “the 
right, title, and interest of any defendant therein,”’®° 
not to pass while I live,’’®! “the 
shall vest in such city,’’’? “title by 
a regular chain of transfer from or under the sov-. 
ereignty of the soil,”8? “title by descent,”** “title 
by grant,’’®> “title by limitation,’’®® “title by posses- 
sion,”’’? “title by prescription,”’®® “title by rela- 
tion,”®® “title colorable,”®° “title deducible from this 
state or the United States,”®! “title guaranteed,’’?? 
“title in fee,”’®? “title in fee simple,’’®* “title of prin- 
ciples,”®® “title by purchase,’”®® “title of record,”®? 


Sthertivle) pies 
title 


“title or color of title,’’®® “title to 


75. See Deeds § 265 text and note 
tee § 302; Interest 33 C.J. p 265 note 


76. See Right § 11 p 812 text and 
note 8. 


77. See Satisfactory 56 C.J. p 129 
text and note 56; Vendor and Pur- 
chaser [39 Cyc 1452 text and note 46]. 


78. Clevenger v. Odle, (Mo.) 44 
S.W.(2d) 622, 623. 


79. Lehman Dry Goods Co. v. Le- 
moine, 56 So. 324, 325, 129 La. 382. 


[a] In a statute relating to the 
delivery of an incorporeal right, by 
“title’ in the phrase “the giving of 
the title” is meant “‘the material evi- 
dence, writing or other, of the in- 
corporeal right, such as could serve 
as evidence of the right in a court of 
justice.’ Lehman Dry Goods Co. v. 
Lemoine, 56 So. 324, 325, 129 La. 382. 

80. See Right § 11 p 812, text and 
note 35. 

81. Bradley v. Bradley, 171 N.W. 
729, 782, 185 Iowa 1272. 

82. Skelly Oil Co. v. Kelly, (Kan.) 
5 P.(2d) 823, 824. 

83. Martinez v. Logan, (Tex.) 222 
S.W. 611. 

84. Defined see Descent and Dis- 
tribution § 1 text and notes 28, 29. 

“Descent” synonymous see Descent 
and Distribution § 1. 

“Title by devise” distinguished see 
Descent and Distribution § 1 text and 
note 49; Property § 61 text and note 
26. 

“Title by purchase” distinguished 
see Descent and Distribution § 1 text 
and note 48; Property § 61. 

85. “Title by prescription” distin- 
guished see Prescription § 1 note 44 
[a]. 


“Grant” 28 C.J. p 818. 

86. “Prescription” convertible see 
Limitations of Actions § 3 text and 
note 23. 

“Prescriptive title’ distinguished 
ae Limitation 87 C.J. p 664 note 22 
al. 

“Title by prescription” synonymous 
see Property § 61 note 20 [a]. 

As marketable see Vendor and Pur- 
chaser [39 Cyc 1460]. 

87. See Possession § 11 text and 
note 50. 

88. Defined see Prescription § 1 
text and notes 44-46. 


As marketable see Vendor and Pur- 
chaser [39 Cyc 1460]. 


. 89. See Relation 53 C.J. p 1185 text 
and note 91. 


90. Woodworth vy. Fulton, 1 Cal. 


TITLE 


tract,”® 


Phrases. 


any office under 


295, 317. 


[a] In Spanish law.—(1) That 
which is founded in any appearance 
of reason and justice. Woodworth v. 
Fulton, 1 Cal. 295, 317 [quot Diccion- 
ario de Escriche, Title, ‘‘Posesion’’]. 
(2) That which has the appearance 
of good faith, but which is not suf- 
ficient of itself alone, to transfer the 
property without the aid of posses- 
sion and presumption. Woodworth v. 
Fulton, 1 Cal. 295, 317 [quot Diccion- 
ario de Hscriche, Title, ‘‘Posesion’’]. 


“Colorable title’ see Colorable 11 
C.J. p 1222 text and notes 78, 79. 


“Color of title” see Adverse Posses- 
sion §§ 323-331, 


91. Grays Harbor Commercial Co. 
v- MeCulloch, 193 P.. 709, 710, 113 
Wash. 203. 


[a] In statute relating to title by 
adverse possession, the phrase does 
not mean a valid title. Grays Harbor 
Commercial Co. v. McCulloch, 193 P. 
709, 710, 113 Wash. 208. 


$2. See Vendor and Purchaser [39 
Cye 1445 note 91]. 


93. Defined see Estates § 8 note 95 
hj. 


94 See Fire Insurance § 209 text 
and notes 94, 95. 


95. See supra note 88 [b]. 


96. Defined see Purchase § 2 note 
65 [b]. 


“Title by devise’ included see De- 
scent and Distribution § 1 text and 
is 49; Property § 61 text and note 


“Title by descent” distinguished see 
Descent and Distribution § 1 text 
and note 48; Property § 61. 


97. Golden v. Blakeman, (Ky.) 3 
S.W.(2d) 1095, 1097; Shaw v. Robin- 
son, 64 S.W. 620, 623, 111 Ky. 715, 23 
Ky.L. 998. 


[a] In constitutional provision re- 
lating to land titles, the term means 
“title derived from the common- 
wealth.” Shaw v. Robinson, 64 S.W. 
620, 628, 111 Ky. 715, 28 Ky.L. 998. 


“Public record” see Records § f. 


98 Marshburn v. Stewart, (Tex. 
Civ.App.) 295 S.W. 679, 686. 


[a] In statute relating to limita- 
tion of actions, the phrase means 
“something less than ‘the paramount 
right to the land.’” Marshburn vy. 
Stewart, (Tex.) 295 S.W. 679, 686. 


99. Fields v. Luck, (Mo.) 34 S.W. 
(2d) 710, 711; State ex rel. Gentry v. 
Sullivan, (Mo.) 8 S.W.(2d) 616, 617; 
State ex rel. Otto v. Hyde, (Mo.) 296 
S.W. 7b, 776. 


1. See Property § 57 text and note 


For later cases, developments and changes in the law see Annotations, 


this State,”99 “title to land,” “title to real estate,”? 
“title to real estate on such reservations,”® “war- 
ranty deed conveying clear title,”* “warranty deed 
with clear title,”® “was to be held as protection to 
title,”® “where deféhdants disclaim any title or in- 
terest in land or other property”;* also “all titles 
to property, made as a part of an usurious con- 
“inchoate  titles,’’® 
“question of right or titles,”11 “respecting titles to 
land,”12 “royal titles,”1* and “titles and accounts.”** 


[§ 2] B. As Verb. To entitle’® or name.*® 


“Land titled,’!7? “titled land,”’1® “titled 
lands,’”1° “titled or equitably owned,”?° and “titled 


“legitimate titles,” 


81. 


2. Fields v. Luck, (Mo.) 34 S.W. 
(2d) 710, 711; In re Dildine’s Estate, 
(Mo.) 225 S.W. 1380, 1381. 


3. Mulkins v. Snow, 175 N.Y.S. 41, 
44, 106 Misc. 556. 


[a] In statute relating to jurisdic- 
tion of peacemakers’ court of an In- 
dian reservation, “‘title’’ contemplates 
the limited right of occupancy which 
the individual Indian acquired under 
another section of the act. Mulkins 
v. Snow, 175 N.Y.S. 41, 44, 106 Misc. 
ee Peacemakers’ court see Indians 


4 See Vendor and Purchaser [39 
Cye 1447 note 15]. 


5. WVeselka v. Forres, 
S.W. 303, 305. 


6. Coon v. Smith, 88 N.Y.S. 261, 
262, 43 Mise. 112. 


7. Moore v. Wallace, 82 P. 825, 16 
Okl. 114. 


8. Valdosta, M. & W. R. Co. v. Val- 
dosta Bank & Trust Co., 87 S.E. 1083, 
1086, 144 Ga. 761. 


9. See Inchoate 31 C.J. p 391 text 
and note 21. 


10. See Legitimate 36 C.J. p 988: 
text and note 46. 


ll. See Question 51 C.J. p 122 text 
and note 68. 


12. See Respect § 2 text and note. 
58; Courts § 465 note 41 [a]; Venue 
[40 Cye 58 text and note 89]. 


13. See Royal 54 C.J. p 1106 text 
and note 11. 


14. Tuttle v. Salt Lake City Bad. 
of Education, (Utah) 294 P. 294, 299. 


15. “Entitle”’ 20 C.J. p 1272. 
16. Webster New Int. D. 


17. Winsor vy. O’Connor, 
571, 8 S.W. 519, 521. 


[a] In constitutional provision. 
relative to grant of state lands, land 
is “ ‘titled’ when a patent is issued 
which on its face is evidence that the 
state has parted with its right, and 
conferred it on the patentee. For 
reasons not appearing on the face of 
the patent, the grant may be void or: 
voidable, but the land embraced in 
it is nevertheless ‘land titled.’’”’ Win- 
sor v. O’Connor, 8 S.W. 519, 69 Tex. 
571, 576 [quot Fielder v. Houston Oil 
Co., (Tex.) 208 S.W. 158, 159]. 


18. Kenedy Pasture Co. vy. Stat 
231 S.W. 683, 694, 111 Tex. 200. = 


19. Fielder vy. Houston Oil Co. of 
Texas, (Tex.) 208 S.W. 158, 159; Tex- 
as-Mexican R. Co. v. Locke, 12 S.W. 
80, 74 Tex.' 370, 4038. 


20. Allen v. Draper, (Tex. 
W. 783, 785. ares ed 4 


(Tex.) 283 


69 Tex. 


same title and section number, 


or surveyed.”21 : 


‘ 
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[§ 3] C. As Adjective.?? “Title” has been used 
as an adjective in phrases which have received ju- 
dicial interpretation.?° 


Title note. A note evidencing a conditional sale, 
title being reserved in the vendor until payment.?4 
Phrase: “Of the form commonly known as a title 
lope. © 


21. Truehart v. Babcock, 51 Tex. 24. 


169; 177: Kan. 407. 
22. Title: } ; 25. 

Bond: Kan. 
Generally see Vendor and Purchas- 26. 


er [39 Cyc 1231]. 
Distinguished see Deeds § 5. 
Deed: 


212, 218. 


Damages for conversion of see Tro- | 2°te 46 [a]. 


ver and Conversion [38 Cyc 2098]. 


Insurance see Title Insurance post. 


TITLE 


State v. Webb, 184 P. 715, 105 
gsiate v. Webb, 184 P. 715, 105 


As place of notice see Copy- 
right and Literary Property §§ 196,|F. 419, 423 [quot Standard D.]. 
[a] “In books it usually contains_ 


Used in copyright statute see Copy-|the names of author and_ publisher 
Generally see Deeds 18 C.J. p 135.|right and Literary Property § 218 |2nd date of publication.’ 


Of periodical see Copyright and Lit- 
Deposit of see Mortgages §§ 54-63.]erary Property § 218 note 46 [b]. 


Subject to copyright see Copyright 31. 
23. See infra text and notes 24-31.!and Literary Property § 143. 
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Title page.?® The preliminary page of a book or 
of a written or printed work of any kind, which 
contains its full title and particulars as to its au- 
thorship, publication, ete.;?7_ the page of a book 
which contains its title,?® the page at the front of 
a literary production containing the title;?® the 
page containing the title of a book;*° the first page 
of a book containing the title.*+ 


27. Freeman v. Trade Register, 
173 F. 419, 423 [quot Century D.]. 


28. Freeman v. Trade Register, 173 
F. 419, 423 [quot Webster D.]. 


29. Freeman vy. Trade Register, 173 


Freeman Vv. 
Trade Register, 173 F. 419, 423 [quot 
Standard D.]. 


30. Freeman v. Trade Register, 173 
F. 419, 423 [quot Worcester D.]. 


Freeman v. Trade Register, 173 
F. 419, 423 [quot Stormonth D.]. 
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TITLE INSURANCE 


By CHartes REzNIKOFF °’ 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1053] 
ANALYSIS 


I. DEFINITION AND NATURE [§ 1] p 1053 


II. STATE REGULATION AND SUPERVISION [§§ 2-7] p 1054 
A. Power of State [§ 2] p 1054 
B. Insurance Commissioners [§ 3] p 1054 
C. Nature and Scope of Regulations [§§ 4-5] p 1054 
1. Im General [§ 4] p 1054 
2. Capital or Capital Stock [§ 5] p 1054 
D. Foreign Companies [§§ 6-7] p 1054 
1. In General [§ 6] p 1054 
2. Application of Particular Insurance Laws [§ 7] p 1054 


III. TITLE INSURANCE COMPANIES [§§ 8-11] p 1055 
A. Organization [§ 8] p 1055 . 
B. Status [§ 9] p 1055 
C. Powers [§§ 10-11] p 1055 
1. In General_[§ 10] p 1055 
2. Insurance of Property Outside State [§ 11] p 1055 


IV. CONTRACT AND POLICY [§§ 12-19] p 1055 | 

A. Executory Contract To Insure [§ 12] p 1055 : 
B. Form and Requisites of Contract of Insurance [§ 13] p 1055 | 
C. Construction of Contract or Policy of Insurance [§§ 14-18] p 1056 

1. In General [§ 14] p 1056 

2. Intention of Parties [§ 15] p 1056 

3. Meaning of Language [§ 16] p 1056 

4. Construction as Entirety [§ 17] p 1056 

5. Liberal Construction in Favor of Insured [§ 18] p 1056 
D. Reformation of Policy [§ 19] p 1056 


V. COMPENSATION FOR EXAMINATION OF TITLE [§§ 20-22] p 1057 
A. Right to Compensation [§ 20] p 1057 
B. Liability of Agent [§ 21] p 1057 
C. Amount [§ 22] p 1057 


VI. RETURN OF PREMIUM [§ 23] p 1057 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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q VII. AVOIDANCE AND FORFEITURE OF POLICY [§§ 24-30] p 1058 
A. Grounds [§§ 24-28] p 1058 
1. Fraud [§ 24] p 1058 
2. Misrepresentation [§§ 25-26] p 1058 
4 a. Intent To Deceive [§ 25] p.1058 
4 b. Materiality [§ 26] p 1058 
‘ 3. Concealment [§ 27] p 1058 
4 4. Nonfulfillment of Condition Subsequent [§ 28] p 1058 
p B. Waiver and Estoppel [§§ 29-30] p 1058 
1. In General [§ 29] p 1058 
2. Authority and Power of Agent [§ 30] p 1058 


VIII. CAUSES OF LOSS [§§ 31-48] p 1059 
A. Risks Insured [§§ 31-41] p 1059 
a 1. Defects in Title [§§ 31-34] p 1059 
| a. In General [§ 31] p 1059 
: ‘b. Defects in Record Title [§§ 32-34] p 1059 
: (1) In General [§ 32] p 1059 
zs (2) Deficiency of Land Conveyed [§ 33] p 1059 
G (3) Deed by Stranger to Record Title [§ 34] p 1059 
2. Unmarketability of Title [§§ 35-37] p 1059 
a. Encroachment on Abutting Property [§ 35] p 1059 
b. Change of Physical Condition [§ 36] p 1059 
e. Lien against Security [§ 37] p 1059 
3. Liens or Encumbrances [§§ 38-41] p 1059 
a. Hasement [§ 38] p 1059 
b. Encroachments on Property of Insured [§ 39] p 1059 
ce. Municipal Liens [§ 40] p 1059 
d. Proposed Change of Grade of Street [§ 41] p 1060 
B. Risks Expressly Excepted [§§ 42-47] p 1060 
1. Defects in Title [§§ 42-45] p 1060 
a. Adverse Possession [§§ 42-43] p 1060: 
(1) Tenure of Present Occupants [§ 42] p 1060 
(2) Defect Disclosed by Survey [§ 43] p 1060 
b. Defect Created by Act of Insured [§ 44] p 1060 
ce. Validity of Judgment [§ 45] p 1060 
2. Encumbrances [§§ 46-47] p 1060 
a. Matters Not Filed for Record [§ 46] p 1060 
b. Variations between Actual Location and Record Lines [§ 47] p 1060 
C. Negligence [§ 48] p 1060 


IX. SCOPE OF LIABILITY [§§ 49-56] p 1060 
A. Nature of Liability [§ 49] p 1060 
B. Right to Indemnity [§§ 50-54] p 1061 
1. In General [§ 50] p 1061 
2. Of Present Owner [§§ 51-52] p 1061 
a. In General [§ 51] p 1061 
b. Right To Use Premises for Purposes Contemplated [§ 52] p 1061 
3. Of Mortgagee [§§ 53-54] p 1061 
a. In General [§ 53] p 1061 
b. Bidding in of Premises for Amount of Mortgage [§ 54] p 1061 
C. Time as of Which Determined [§ 55] p 1062 
D. Transfer of Title or Interest [§ 56] p 1062 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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X. CONDITIONS TO ACCRUAL OF LIABILITY [§§ 57-59] p 1063 
A. Eviction [§ 57] p 1063 
B. Final Judgment or Decree [§ 58] p 1063 
C. Making of Survey [$ 59] p 1063 pal 


XI. OBLIGATION OF INSURER TO REPORT PROBABLE CAUSE OF LOSS [§ 60] p 1063 
XII. NOTICE OF LOSS OR, ADVERSE PROCEEDING [§ 61] p 1063 


XIII. DEFENSE OR SETTLEMENT OF ACTIONOR PROCEEDING AGAINST INSURED [§§ 62- 
68] p 1064 
A. Defense [§§ 62-67] p 1064 
1. By Insurer [§§ 62-66] p 1064 
a. Duty To Defend [§ 62] p 1064 
b. Effect of Refusal To Defend [§§ 63-65] p 1064 
(1) Wawver of Right To Defend [§ 63] p 1064 
(2) Liability for Expense Incurred [§ 64] p 1064 
(3) Effect of Judgment against Insured [§ 65] p 1064 
ce. Manner of Conducting Defense [§ 66] p 1064 
2. By Insured [§ 67] p 1064 
B. Settlement by Insured [§ 68] p 1064 


XIV. SETTLEMENT WITH INSURED [§ 69] p 1064 


XV. SUBROGATION OF INSURER [§§ 70-71] p 1065 
A. Right to Subrogation [§ 70] p 1065 
B. Enforcement of Right [§ 71] p 1065 


XVI. ACTIONS FOR PREMIUMS [§ 72] p 1065 


XVII. ACTIONS ON POLICY, CERTIFICATE, OR GUARANTY [§§ 73-104] p 1065 
A. Conditions Precedent [§ 73] p 1065 
B. Time To Sue and Limitations [§ 74] p 1065 
C. Defenses [§§ 75-76] p 1065 
1. In General [§ 75] p 1065 
2. Counterclaim and Recoupment [§ 76] p 1066 
D. Jurisdiction [§ 77] p 1066 
EK. Parties [§ 78] p 1066 
F. Pleading [§§ 79-87] p 1066 
1. In General [§ 79] p 1066 
2. Declaration, Statement of Claim, or Petition [§§ 80-86] p 1066 
a. In General [§ 80] p 1066 
b. Setting Out or Annexing Application [§ 81] p 1066 
@, Allegations of Particular Matters [§§ 82-86] p 1066 ( 
(1) Allegation of Occurrence or Fulfillment of Condition Precedent [§§ 82-83] p 
1066 
(a) In General [§ 82] p 1066 
(b) Allegation of Eviction or of Final Judgment or Decree [§ 83] p 1066 
(2) Allegation of Indebtedness [§ 84] p 1067 
(3) Allegation of Time [§ 85] p 1067 
(4) Allegation of Damage [§ 86] p 1067 
3. Affidavit of Defense [§ 87] p 1067 
G. Issues, Proof, and Variance [§ 88] p 1067 
H. Evidence [§§ 89-96] p 1067 
1. Presumptions and Burden of Proof [§§ 89-90] p 1067 
a. Presumptions [§ 89] p 1067 


~ 
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b. Burden of Proof [§ 90] p 1067 
2. Admissibility [§§ 91-95] p 1067 _ 
a. In General [§ 91] p 1067 
b. Policy or Other Contract [§§ 92-93] p 1067 
(1) Parol or Extrinsic Evidence [§ 92] p 1067 
(2) Opinion Evidence [§ 93] p 1068 
c. Cause of Loss [§ 94] p 1068 
d. Extent of Loss [§ 95] p 1068 
3. Weight and Sufficiency [§ 96] p 1068 
I. Trial [§§ 97-100] -p 1068 
1. In General [§ 97] p 1068 
2. Questions of Law and Fact [§ 98] p 1069 
3. Instructions [§ 99] p 1069 « 
4. Findings [§ 100] p 1069 | Si 
J. Appeal and Error [§ 101] p 1069 
K. Amount of Recovery [§§ 102-104] p 1069 
1. In General [§ 102] p 1069 
2. For Encroachments [§ 103] p 1070 
. 3. For Noncompletion of Buildings [§ 104] p 1070 


CROSS REFERENCES 


Guaranty generally see Guaranty 28 C. J. p 881. Insurance generally see Insurance 32 C. J. p 950. 


Indemnity: Rights, duties, and liabilities of abstracters see Ab- 
Generally see Indemnity 31 C. J. p 417. stracts of Title §§ 6-13. 
Against defects in titles, adverse claims, and liens see “Title insurance” as not equivalent to ‘‘complete search- 
Indemnity § 26. es of title’ see Complete 12 C. J. p 239 text and note 
Inspection of public records by person or company in- £7. 


suring titles see Records § 46. 


I. DEFINITION AND NATURE 


[§ 1] A contract of title insurance is an agree- 
ment whereby the insurer, for a valuable considera- 
tion, agrees to indemnify the assured in a specified 
amount against loss through defects of title to real 
estate, wherein the latter has an interest, either as 
purchaser or otherwise;? a contract to indemnify 
against loss through defects in the title to real es- 
tate or liens or encumbrances thereon;? a contract 


of insurance against defects in title, unmarketabil- 
ity, liens, and encumbrances.* A contract of title 
insurance is not mere guesswork,‘ nor is it a wager ;° 
but it represents the opinion of a company which 
issues it, as to the validity of the title, backed by 
an agreement to make that opinion good in case 
it should prove to be mistaken and loss should re- 
sult in consequence to the insured.® 


Ws, ellie 


ee ee ae we) 


ie ESPN =A NN er a © ie ae DOA A Nee ALERT NER + 


‘tees that the title . 


1. Title Ins., etc., Co. v. Los An- 
geles, 214 P. 667, 668, 61 Cal.App. 232 
[cit Cyc]; Foehrenbach v. German- 
American Title, etc., Co., 66 A. 561, 
2172 Pa. 331, .336, 12°L.R.A.N-S.; 465, 
118 Am.S.R. 916 [quot Frost Guaran- 
ty Ins. § 162]. 


[a] “Certificate of title.”’—(1) A 
certificate which states that from a 
eareful examination of the records 
eoncerning the title to described 
property “we find the same vested in 
5 . free from all incumbrances” 
does not contain any obligation or 
contract. Lattin v. Gillette, 30 P. 545, 
95 Cal. 317, 29 Am.S.R. 115. (2) But 
a certificate which states that “after 
a careful examination, etc.”’ the com- 
pany executing it “hereby guaran- 
. is vested in” 
is a contract of indemnity of the 
character of an insurance contract. 
Title Insurance & Trust Co. v. City 
of Los Angeles, 214 P. 667, 61 Cal. 
App. 232. 


{[b] “Guaranty of certificate of ti- 
tle.’—Where a certificate of title is- 
sued by an insurer to a landowner, 
as to the title of the latter, recites 
that the guarantor shall not be liable 
for damages to exceed a certain sum, 
and shall defend the guarantee, or his 


successors or heirs, as to every claim 
adverse to the title guaranteed, and 
that if the loss is less than all the 
land, the company shall be liable only 
for a proportionate share of the loss, 
and that the guarantor, in case it 
makes payments under the certificate, 
shall be subrogated to the rights of 
the guarantee, the instrument is a 
guaranty of title, and is not rendered 
a mere guaranty of the correctness of 
the certificate by the additional pro- 
vision that the company guarantees 
the certificate to be correct, since a 
certificate of title is in effect only a 
corollary of a guaranty of title. Pur- 
cell v. Land Title Guarantee Co., 67 S. 
W. 726, 94 Mo.App. 5. 


[c] Statutory definition.—Any writ- 
ten contract or instrument purporting 
to show the title to real.property, or 
furnish information relative thereto, 
which shall in express terms purport 
to insure or guarantee such title or 
the correctness of such information, 
shall be deemed a policy of title in- 
surance. Title Ins. & Trust Co. v. 
City of Los Angeles, 214 P. 667, 670, 
61 Cal.App. 232 [cit Cal. Civ. Code § 
453v]. 


2. Foehrenbach v. German-Amer- 
ican Title, etc., Co., 66 A. 561, 217 Pa. 


331, 336, 12 L.R.A.N.S. 465, 118 Am. 
S.R. 916 [quot 1 Cooley Ins. p 12]. 


3. Trenton Potteries Co..v. Title 
Guarantee, etc., Co., 68 N.E. 132, 134, 
176 N.Y. 65. 


4 Foehrenbach v. German-Amer- 
ican Title, etc., Co., 66 A. 561, 563, 217 
ee oe 12 L.R.A.N.S. 465, 118 Am.S. 


“It [title insurance] is based upon 
careful examination of the muni- 
ments of title, and the exercise of 
judgment by skilled conveyancers.” 
Foehrenbach v. German-American Ti- 
tle, etc., Co., supra. 


5. Empire Development Co. v. Ti- 
tle Guarantee & Trust Co., 121 N.E. 
468, 225 N.Y. 53; Foehrenbach v. Ger- 
man-American Title, etc., Co., 66 A. 
56d, (217 Pas 331, £2: 4D. ReASNIS 2465; 
118 Am.S.R. 916. , 


6. Foehrenbach vy. German-Amer- 
ican Title, etc., Co., supra. 


[a] Quality of title is “a matter 
of opinion, as to which even men 
learned in the law of real estate may 


differ.” Foehrenbach vy. German- 
American Title, etc., Co., 66 A. 561, 
217 Pa. 331,. 12..L,.RA.N.S. 465, 118 
Am.S.R. 916. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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II. STATE REGULATION AND SUPERVISION 


[§ 2] A. Power of State. Title insurance is a 
business of public interest, affected by a public use, 
justifying the legislature in regulating title insur- 
ance policies and premiums,’ in accordance with 
its power to regulate the business of insurance with- 
in the state generally.’ A corporation has no vest- 
ed right in the privilege of doing a title guarantee 
business as a corporation.® 


[§ 3] B. Insurance Commissioners. The legisla- 
ture of the state may authorize insurance commis- 
sioners to regulate title insurance policies and pre- 
miums,!° in accordance with its power to regulate 
the business of title insurance. 


[§ 4] ©. Nature and Scope of Regulations'?—1. 
In General, A statute regulating the policies and 
premiums of title insurance companies is inappli- 
cable to policies written and performable outside 
the state, and is not extraterritorial in effect.1* 
Where an amendatory act conferring further powers 
upon corporations formed under the original act for 
the insurance of titles and also restating the pow- 
ers defined in the original act imposes certain condi- 
tions as to the exercise of “any of the powers here- 
by granted,” such conditions attach to all of the 
powers granted including those restated from the 
original act.1+ 


[§ 5] 2. Capital or Capital Stock. Where a title 
insurance company has been incorporated under the 
constitutions and laws of a state, expressly reserv- 
ing in the legislature the right to alter, reform, or 
amend incorporation laws and charters, in accord- 
ance with the general rule as to the power of the 
legislature of such state to regulate title insurance 
corporations,t® such company is subject to a subse- 
quent act requiring capital stock in a certain amount 
as a condition precedent to doing business in the 
state.1® A statute allowing a title guaranty com- 
pany six months to comply with requirements as to 


7. New York Title & Mortgage Co. 11. See supra § 2. 
v. Tarver, 51 F.(2d) 584. 12. 
8. See Constitutional Law §§ 898,|6 7. 
1083; Insurance § 11. 13. New York Title & 
Co, v. 


9. Jefferson County Title Guar- 


Foreign companies see infra §§ 


Tarver, 51 F.(2d) 584 (constru- 


investments and deposits does not exempt it from a 
requirement as to the amount of the capital stock.*” 


[§ 6] D. Foreign Companies—1. In General. The 
rule that a foreign corporation will not be allowed 
to do business in the state on more favorable con- 


ditions than those prescribed for domestie corpo- 


rations!§ does not apply where the restrictions placed 
upon a foreign title company by the statutes are as 
great as the restrictions placed on local title guar- 
anty companies.!® In accordance with the rule that 
a foreign. corporation admitted by the state is enti- 
tled to the équal protection of the law,?° a statute 
regulating title insurance policies and premiums and 
treating foreign and domestic corporations alike is 
constitutional. 


[§ 7] 2. Application of Particular Insurance 
Laws. A foreign title insurance company is gov- 
erned by a statute requiring foreign insurance com- 
panies, before transacting business in the state other 
than life insurance, to comply with the requirements 
of the general insurance laws governing fire, marine, 
and inland navigation companies doing business in 
the state.22, A statute limited in its regulations to 
domestic corporations does not apply to a foreign 
company.?? . 


Impairment of capital. A guaranty fund required 
in the home state of a foreign title insurance cor- 
poration does not create an impairment of capital 
within a statute respecting the transaction of busi- 
ness while the deficiency continues.?# 


Appointment of agent upon whom process may 
be served. The appointment by a foreign title in- 
surance company of the superintendent of insurance 
and his successors as attorneys for the service of 
process is a compliance with a statutory require- 
ment for the appointment of an agent upon whom 
process may be served.?> 


laws see Insurance § 23. 


19. Peo. v. New York Title & 
Mortgage Co., 178 N.E. 661, 346 Ill. 
Mortgage 278. 
20. See Corporations § 3950. 


anty Co. v. Tarver, (Tex.Commn.App.) 
29 S.W.(2d) 316. 


[a] Thus, such corporation suf- 
fers no loss of any vested right of 
property by a change of the statute 
law prescribing a larger capital 
stock as a condition precedent to con- 
tinuing business in the state. Jeffer- 
son County Title Guaranty Co. v. 
Tarver, (Tex.Commn.App.) 29 S.W. 
(2d) 316. 


‘ 10. New York Title & Mortgage 
Co. v. Tarver, 51 F.(2d) 584 (constru- 
ing Vernon Civ. St. Annot. [Tex.] 
art 1302a §§ 3, 4). See also case infra 
this note. 


[a] Business of insurance com- 
pany held not that of “bank.’—An 
insolvent insurance company whose 
chief business was real estate title 
insurance was not a “bank,” but was 
subject to the control of the insur- 
ance commissioner. Wilson v. Louis- 
ville Title Co., 51 S.W.(2d) 971, 244 
Ky. 683 (construing St. §§ 8838c-1 to 
883c-3; §§ 165a-1, 728, 7385, 736). 


ing Vernon Civ. St. Annot. [Tex.] art 
1302a §§ 3, 4). 


14 See Opinion of Attorney-Gen- 
eral, 12 Pa.Dist.&Co. 719. 


15. See supra § 2. 


16. Jefferson County Title Guar- 
anty Co. v. Tarver, (Tex.Commn. 
App.) 29 S.W.(2d) 316. 


[a] No impairment of contract.— 
Such a statutory requirement does 
not impair any contract evidenced by 
the charter granted by the state to 
the company. Jefferson County Title 
Guaranty Co. v. Tarver, (Tex.Commn. 
App.) 29 S.W.(2d) 316. 


Amendment of charter see infra § 8. 


Legislative control of private cor- 
ees see Constitutional Law §§ 


17. Jefferson County Title Guar- 
anty Co. v. Tarver, (Tex.Commn. 
App.) 29 S.W.(2d) 316. 


18. See Corporations §§ 3945-3947. 
Application of general insurance 


21. New York Title & Mortgage 
Co. v. Tarver, 51 F.(2d) 584 (constru- 
ing Vernon Civ. St. Annot. [Tex.] art 
1302a §§ 3, 4; Const. Amendm. XIV). 


22. Peo. v. New York Title & Mort- 
gage Co., 178 N.E. 661, 346 Ill. 278. 


[a] Comity.—A foreign title guar- 
anty corporation is not authorized to 
transact business of title guaranty 
insurance in the state by virtue of 
the doctrine of comity. Peo. v. New 
York Title & Mortgage Co., 178 N.E. 
661, 346 Ill. 278. 


Limitations on comity generally 
see Corporations § 3929. 


23. Peo. v. New York Title & 
hee be Se Co., 178 N.E. 661, 346 Ih. 


24. Peo. v. New York Title & 
arene Co., 178 N.E. 661, 346 Ill. 


25. Peo. v. New York Title & 
Mortgage Co., supra. 


Generally see Corporations § 3960. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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III. TITLE INSURANCE COMPANIES 


[§ 8] A. Organization. Under certain statutes 
the organization of title insurance companies is spe- 
cifically provided for.2® In accordance with the 
general rule,?” the constitution and general laws of 
the state in force at the time the charter of a title 
insurance company is granted, reserving the power 
to alter, amend, or repeal a charter, are parts of the 
charter granted to the same extent, and with the 
same force and effect, as if they were expressly in- 
corporated.2® Accordingly, the state’s exercise of 
its reserved power to require an amendment to the 
charter of a title insurance company, increasing its 
capital stock, as a condition precedent to continuing 
in business does not impair or abrogate any contract 
between the company and its members,?® between 
the state and the company,®° or between the stock- 
holders of the company and the state.?4 


[§ 9] B. Status. Under the insurance law of cer- 
tain states, providing for corporations insuring ti- 
tles, such corporations are placed upon substantially 
the same footing, and are made subject to the same 
rules that apply to other insurance companies, ex- 
cept so far as the character of the business trans- 
acted by such corporations is different from that 
of other insurance companies.*? 


[§ 10] C. Powers**—1. In General. Where au- 
thorized by statute,*4 a corporation may insure the 


owners of real property and others interested against 
loss by reason of defective title thereto and other 
encumbrances thereon.?® This includes the insurance 
by the owner of land of his existing title.®* The 
powers of title insurance companies extend to acts 
incidental to their business,?? especially if neces- 
sary to place in an insurable condition the title to 
be guaranteed.** Accordingly, they may advise ap- 
plicants for title insurance concerning doubtful 
questions of title?® and upon the regularity of pa- 
pers to be drawn.*® Under a statute giving title in- 
surance companies the power to insure titles, they 
have not the power to draw deeds*! or convey ti- 
tles.42 Where given the power by statute, title in- 
surance companies have the same powers as trust 
companies. ** 


Date of encumbrances insured against. A corpo- 
ration authorized to insure titles against encum- 
brances is competent to insure a title against encum- 
brances existing after the date of the deed.‘ 


[§ 11] 2. Insurance of Property Outside State. A 
statute requiring title insurance companies to main- 
tain a guaranty fund in specified amounts as to each 
county of the state in which it does business does not 
preclude a domestic title insurance company from 
writing title insurance in the state on property out- 
side the state.*® 


IV. CONTRACT AND POLICY 


[§ 12] A. Executory Contract To Insure. Before 
the fulfillment of the express conditions stipulated, 
there is no present right of action on an undertak- 
ing to issue a policy of title insurance.*® Where, 
under the terms of its contract, a title company is 
bound to insure only such title as it shall approve, 
if its action be not capricious the title company is 
not bound to insure any title which a court declares 


to be marketable.47 


[§ 13] B. Form and Requisites of Contract of In- 
surance. Where a statute requires a policy of in- 
surance to specify the parties between whom the 
contract is made, the rate of premium, the property 
insured, the interest of the insured if not the owner, 
the risks insured against, and the period during 
which the insurance is to continue, the fact that the 


26. See statutory provisions. See 
also Opinion of Attorney-General, 12 
Pa.Dist.&Co. 719 (where the act of 
April 29, 1874 [P. L. p 73 § 2 subd 2 
clause XIX] specifically provides for 
the incorporation of title insurance 
companies, no corporation for the 
purpose of transacting the business 
of such company may be organized 
under the provisions of another 
clause of such statute). 


27. See Corporations §§ 187, 188. 
Jefferson County Title Guar- 


Co. v. Tarver, (Tex.Commn. 
29 S.W.(2d) 316. 


29. Jefferson County Title Guar- 
anty Co. v. Tarver, supra. 


30. Jefferson County Title Guar- 
anty Co. v. Tarver, supra. 


31. Jefferson County Title Guar- 
anty Co. v. Tarver, supra. 


Legislative control of private cor- 
porations see Constitutional Law §§ 
648-688. « 

32. Trenton Potteries Co. v. Title 
Guarantee, etc., Co., 50 App.Div. 490, 
64 N.Y.S. 116 (construing Insurance 
Law art 5). 


Title insurance companies as trust 
companies see infra § 10. 


33. Right to practice law as un- 
lawful for corporation see Attorney 


and Client § 11. 


Title companies as abstractors or 
conveyancers see infra § 20. 


34 See statutory provisions. 


35. Empire Development Co. v. Ti- 
tle Guarantee & Trust Co., 121 N.E. 
468, 225 N.Y. 53 (construing Insur- 
ance Law § 170 [Consol, L. c 28]). 


36. Empire Development Co. v. Ti- 
tle Guarantee & Trust Co., supra; 
Foehrenbach v. German-American Ti- 
tle, ete., Co., 66 A. 561, 217 Pa. 331, 
12 L.R.A.N.S. 465, 118 Am.S.R. 916. 


37. Peo. v. Title Guarantee & 
Trust Co., 181 N-Y.S. 52, 191 App.Div. 
165. 


38. Peo. v. Title Guarantee & 
Trust Co., supra. 


39. Title Guarantee & Trust Co. 
v. Maloney, 165 N.Y.S. 280. 


40. Title Guarantee & Trust Co. v. 
Maloney, supra. 


41. Gauler v. Solicitors’ 
Co., 9 Pa.Co. 634. 


42. Gauler v. Solicitors’ L. & T. 
Co., supra. 


43. DeHaven v. O’Rourke, 17 Pa. 
Dist. 445 (construing the act of April 
29, 1874 [P. L. p 73] as supplemented 
by the act of May 24, 1881 [P. L. p 
22], the act of 1889 [P. L. p 159] and 


Prt Soharls 


the act of May 29;/1895) [Ble Lampe 


[a] “Banking” distingnished.— 
The stockholders of a title insurance 
company are not liable personally un- 
der a statute applicable to stockhold- 
ers of banks. DeHaven v. O’Rourke, 
17 Pa.Dist. 445. 


Trust companies generally 
Banks and Banking §§ 970-1006. 


44. Trenton Potteries Co. v. Title 
Guarantee, etc., Co., 64 N.Y.S. 116, 50: 
App.Div. 490. 


45. Northwestern Title Ins. Co. 
AEOne oe 188 P. 469, 110 Wash. 


46. Cherry v. People’s Trust Co., 
127 A. 320, 282 Pa: 52. 


[a] Ilustration.—One who is giv- 
en an owner’s certificate reciting that 
he has paid the premium for the title 
insurance policy issued to the mort- 
gagee, and stipulating that, if the 
mortgage is paid off and satisfied 
while he remains the owner, a new 
policy is to be executed in his name, 
has no present cause of action before 
the fulfillment of the conditions, al-. 
though he is considered a party to a 
single transaction among three par-. 


see 


ties.'. Cherry. ‘v. -People’s' "Trust Co., 
127 A. 320, 282 Pa. 52. 
47. Title Guarantee & Trust Co. v.. 


Rudershausen, 164 N.Y.S. 15. 
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form of a certificate guaranteeing a title does not 
specify the name of the insured, his interest in the 
property, or state the rate of premium or the period 
during which the insurance is to continue, does not 
deprive it of its character as an insurance contract, 
where, as written, it is sufficiently defined as a con- 
tract of indemnity.*& 


[§ 14] C. Construction of Contract or Policy of 
Insurance—1. In General. A contract or policy of 
title insurance is subject to the same rules of con- 
struction as are applicable to other insurance con- 
tracts or policies.*® 


[§ 15] 2. Intention of Parties.°° In accordance 
with the general rule,®1 a contract or policy of 
title insurance is to be construed to carry out the 
intention of the parties®? as it appears from the 
language of! the whole instrument.>* 


[§ 16] 3. Meaning of Language. In accordance 
with the general rule,°* the language of a title pol- 
iey is construed in accordance with the common un- 
derstanding of the words used.°° 


[§ 17] 4. Construction as Entirety. In constru- 
ing a contract of title insurance the court will ig- 


Pans a MnO te Ne Oh ee ieee” 
fee ~ : : ‘ 
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nore the general language of a clause that, in view 
of the subject matter insured, does not apply, or 
becomes meaningless or inoperative.°® 


[§ 18] 5. Liberal Construction in Favor of In- 
sured. In accordance with the general rule,°’ doubts 
and ambiguities, if any, contained in a contract of 
title insurance are to be resolved in favor of the 
insured,°* where the contract is drawn up by the 
insurer.°® 


Exceptions and reservations in a title policy, in 
favor of the insurer, are strictly construed.®° 


[§ 19]. D. Reformation of Policy. Like other in- 
struments,** where justified by the circumstances 
surrounding the transaction, a policy or other writ- 
ten contract of title insurance is subject to reforma- 
tion so as to make it conform to the actual agreement 
of the parties.°2 In determining whether the cir- 
cumstances surrounding the transaction are such as 
to justify the reformation of a title policy, the con- 
tract as written, its nature and purpose, the condi- 
tions under which it was made, and the legitimate 
oral evidence, if any, bearing upon the transaction, 
will be scrutinized, if necessary.®* 


48. Title Ins. & Trust Co. v. City 
of Los Angeles, 214 P. 667, 61 Cal. 
App. 232, 


49. Minnesota Title Ins., etc., Co. 
v. Drexel, 70 F. 194, 17 C.C.A. 56, 59; 
Trenton Potteries Co. v. Title Guar- 
antee, etc., Co., 50 App.Div. 490, 64 
N.Y.S. 116; Marandino v. Lawyers’ 
Title Ins. Corporation, 159 S.H. 181, 
156 Va. 696. 


Construetion of insurance contracts 
and policies generally see Insurance 
§§ 257-278. 


50. Purpose of contract as defin- 


ing scope of liability see infra §§ 49— 
56. 


51. See Insurance § 259. 


52. Foehrenbach v. German-Amer- 
ican Title, etc., Co., 66 A, 561, 217 Pa. 
ae 12 L.R.A.N.S. 465, 118 Am.S.R. 
916. 


[a] Sole object of title insurance 
is to cover possibilities of loss 
through defects that may cloud or in- 
validate titles; it is for the assump- 
tion of whatever risk there may be, 
in such connection, that the premium 
is paid to, and accepted by, the insur- 
er which issues the policy. Foehren- 
bach v. German-American Title, etce., 
Co., 66 A. 561, 217 Pa, 331, 12 L.R.A, 
N.S. 465, 118 Am.S.R. 916. 


53. Place v. St. Paul Title Ins., 
ete., Co., 69 N.W. 706, 67 Minn. 126, 
64 Am.S.R. 404; Purcell v. Land Ti- 
tle Guarantee Co., 67 S.W. 726, 94 Mo. 
App. 5; Pennsylvania Co. for Insur- 
ances on Lives and Granting Annui- 
ties v. Central Trust & Savings Co., 
99 A. 910, 255 Pa. 322; Wheeler v. 
eee tae Trust Co., 55 A. 1065, 206 
Pai, 


[a] Tlustrations.—(1) “Tenancy 
of the present occupants,” stated in 
a title insurance policy as a defect in 
the title not insured against, will be 
construed to mean tenancy arising 
through occupation, or temporary 
possession by a “‘tenant,”’ in the ordi- 
nary sense of that word, where such 
intention appears from the whole 
policy; it does not include a claim 
of one asserting ownership in fee as 
against the insured title, and in ac- 
tual adverse possession when.-the pol- 


icy was issued. Place v. St. Paul Ti- 
tloy: Ins.) ete: Co. (169s IN; We) 0656 
Minn. 126, 129, 64 Am.S.R. 404. (2) 
In an action on a policy of title in- 
surance indemnifying against loss 
from defects of title, and containing 
a note with a guaranty to complete 
certain buildings according to plans, 
the contract is an entire one under 
the indemnification covenant, and 
cannot be divided into one to in- 
demnify against loss from defects of 
title and another to guaranty that 
the buildings: shall be finished in ac- 
cordance with plans; “the word 
‘guaranty’ is used in the note, but 
its use in that connection does not 
change or split into two parts the 
general intent of the contract, which 
is one of indemnity.” Wheeler v. 
Equitable Trust Co., 55 A. 1065, 206 
Pa. 428 [dist Seymour v. Tradesmen’s 
Trust; ete., i\Co.,) 52: AY (25) 203 "Pa. 
151 (as a contract of guaranty of per- 
formance) ]. 


“tenure of the present occupants” 
see infra § 42 note 19 [al]. 


[b] Clause must be construed in 
view of the subject matter insured. 
Pennsylvania Co. for Insurances on 
Lives and Granting Annuities v. Cen- 
tral Trust & Savings Co., 99 A. 910, 
255 Pa, 322. 


54 See Insurance § 261. 


55. Marandino vy. Lawyers’ Title 
Hye Corporation, 159 S.E. 181, 156 Va. 


“Penant” construed in ordinary 
sense see supra § 15 note 58 [a] (1). 


56. Pennsylvania Company for In- 
surances on Lives and Granting An- 
nuities v. Central Trust & Savings 
Co:, 99° A. 910, 255 Pa. 322. 


Construction of insurance contract 
as a whole see Insurance § 268. 


57. See Insurance §§ 265-267. 


58. Place v. St. Paul Title Ins, 
etc., Co., 69 N.W. 706, 67 Minn. 126, 
64 Am.S.R. 404; Trenton Potteries 
Co. vy. Title Guarantee, etc., Co., 64 
N.Y.S. 116, 50 App.Div. 490. See 
Minnesota Title Ins., ete., Co. v. Drex- 
el, 70 F. 194, 17 C.C.A. 56, 59 (“The 
policy in suit, on the point in ques- 
tion, is not ambiguous, nor its mean- 


ing doubtful; ' but if there was room 
to doubt as to its proper interpreta- 
tion, the doubt would have to be re- 
solved in favor of the insured, ac- 
cording to the settled canon of con- 
struction applicable to such [insur- 
ance] contracts’’). 


59. Broadway Realty Co. v. Law- 
yers’ Title Ins. & Trust Co., 123 N.B. 
754, 226 N.Y. 335; Marandino v. Law- 
yers’ Title Ins. Corporation, 159 S.E. 
181, 156 Va. 696. 


[a] Illustration.—Where a _ con- 
tract insuring the marketability of 
title, drawn by the insurer, described 
the property by metes and bounds, 
“and also the building now being 
erected,” the lands to be insured that 
on which “such building now stands, 
as shown .by the survey of F.,” the 
contract covered an encroachment of 
the building on a public street, not- 
withstanding the survey showed the 
building to be entirely within the 
lot lines. Broadway Realty Co. v. 
Lawyers’ Title Ins. & Trust Co., 123 
N.E. 154, 226 N.Y. 335 (“If it [the 
policy] may thus be read, it must 
thus be read’’). 


60. Marandino v. Lawyers’ Title 
Le ee aoe 159 S.E. 181, 156 
a. ( 


61. See Reformation of Instru- 
ments 53 C.J. p 901. 


62. Trenton Potteries Co. v. Title 
Se Ser Nay ete.;“Co,, |, 68 INGE. #132576 


63. Trenton Potteries Co. v. Title 
Guarantee, ete., Co., supra. 


[a] Discrepancy between date of 
contract and that of deed of title in- 
sured.—(1) “It is also apparent from 
the very nature of the contract that 
it usually, bears the same date as the 
deed of the title which it purports to 
insure, and that if, in a given case, 
there is a discrepancy between these 
dates, it must be due to some excep- 
tional circumstance, which should be 
noted in the contract.” Trenton Pot- 
teries Co. v. Title Guarantee, etc., Co., 
68 N.E. 132, 134, 176 N.Y. 65. (2) 
The absence of any special note as 
to the date negatives any intention to . 
take the case out of the general rule 
that when the insured gets a good ti- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


On ground of mistake. In accordance with the 
parties to an instrument is mutual,** or where the 
mistake is that of the scrivener,*® the trial court, 
if it has the powers of a court of equity, will re- 
form a policy of title insurance to make it conform 
to the actual agreement of the parties.*¢ In ae- 
cordance with the general rule that where reforma- 


[§ 20] A. Right to Compensation. Where an ap- 
plicant for a title policy promises to pay the charges 
of the title company, whether or not the title is 
accepted, he is lable for such charges although no 
policy of insurance is issued.7° The title company, 
however, has no right to recover such charges in 
case its refusal to issue the policy is capricious and 
without substantial reason,‘ or in case it is willing 


a to issue a policy of title insurance subject to un- 
- _ reasonable exceptions.*? 

a [§ 21] B. Liability of Agent. In accordance with 
- the general rule,** where an agent, in the applica- 
4 [§ 23] The holder of a policy of insurance issued 
_ by a real estate title insurance company is, upon, a 
'  eancellation or annulment of the policy by a ju- 
-  dicial deeree declaring the company insolvent and 
appointing a receiver to wind up its affairs, entitled 


tle the covenant of the insurer has 
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_ general rule applicable where the mistake of the | 


ing the assessment. 
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tion is sought because of mistake of one party only 
it is essential that fraud or inequitable conduct be 
found in the other,*? where the execution of a title 
policy results from the carelessness and mistake 
of one of the insurer’s employees, without fraud 
or inequitable conduct on the part of the insured, no 
reformation will be allowed.*® 


V. COMPENSATION FOR EXAMINATION OF TITLE®® 


tion for title insurance, although disclosing the fact 
that he is acting as agent, expressly binds himself 
for the examination charges, he is liable for such 
charges.*4 


[§ 22] C. Amount. Where no specific amount is 
named, the title company can recover only for rea- 
sonable charges.7® A promise to pay the charges of 
the insurer for the examination of title, whether the 
title, after examination, is accepted or declined, is 
not a promise, unless this intent is clearly expressed, 
to pay the same amount where the title is declined 
as for a policy.7® 


VI. RETURN OF PREMIUM 


to a return of a proportionate part of the premium 
paid therefor,7” measured by the time elapsing be- 
tween the date of the policy and the date on which 
the company was so adjudged insolvent.78 The 
policy holder is not entitled to the return of that 


Empire Develop- 72. Title Guarantee & Trust Co. v. 


been fulfilled and there is no liabil- 
ity. Trenton Potteries Co. v. Title 
Guarantee, etc., Co., supra. 


Duration and termination of risk 
see infra § 55. 


64. See [Reformation of Imnstru- 
ments § 59. 


65. See Reformation of Instru- 
ments § 51. 


a 66. Trenton Potteries Co v. Title 
| Guarantee, etc., Co., 68 N.E. 132, 176 
N.Y. 65. See also case infra this note. 


[a] Mistake as to date.—(1) Where 

7 a policy of title insurance covered 
five separate tracts, but its issuance 
t was postponed until title to the fifth 
parcel was perfected by a proceeding 

. at law, and there was no intent of 
either of the parties to have the prop- 
erty insured beyond the date when it 
became the property of the insured, 
and a single policy was issued after 
all the titles were perfected as a mat- 
ter of convenience with no intent to 
affect in any way the liabilities of 
the parties under the policy, and in 
executing the policy the date was by 
mistake fixed as that of the date on 
2 which the deed to the last lot was ob- 
rs tained, the policy as to the other four 
lots should be reformed so as to make 

it bear the same date as the deeds to 

: such lots. ‘Trenton Potteries Co. v. 
G Title Guarantee & Trust Co., 68 N.E. 
132, 176 N.Y. 65. (2) Where both 
parties knew of the assessment in 


a 


question and an agreement was made. 


; that the assessment should not be ex- 
cepted from the policy because of the 
promise of the insured that they 
would pay the assessment and have 
it cancelled, and the assessment was 
paid accordingly, but when the policy 
was issued its date was given as be- 
fore the payment, under these cir- 
cumstances the insurer would be en- 
titled to a reformation of the policy 


so that it might be relieved from pay-!struing 


ment Co. v. Title Guarantee & Trust 
Co., 121\N.E., 468,225 N.Y. 53. 


67. See Reformation of Instru- 
ments § 65. 


68. Kentucky Title Co. v. Hail, 292 
S.W. 817, 219 Ky. 256 (misdescription 
of property). 


[a] Reason for rule.—‘It would 
be a monstrous thing if the court 
should permit an insurance company 
to escape its obligation on the theory 
that it had made a mistake in care- 
lessly doing just what it was hired 
to do and had contracted to do, and 
to permit it to impose on the insured, 
who paid it for insurance, the burden 
of bearing the result of that mistake.”’ 
Kentucky Title Co. v. Hail, 292 S.Ww. 
817, 823, 219 Ky. 256. 


69. Generally see Abstracts of Ti- 
tle § 7. 


70. Title Guarantee & Trust Co. v. 
Rudershausen, 164 N.Y.S. 15. 


71. Title Guarantee & Trust Co. v. 
Rudershausen, supra. 


[a] _Objections to title held valid. 
—(1) In case of the sale of the real 
estate of an infant, failure of the pe- 
tition for sale to state the value of 
the land. Title Guarantee & Trust 
Co. v. Rudershausen, 164 N.Y.S. 15 
(construing Code Civ. Proc. § 2350). 
(2) In proceedings to sell the real es- 
tate of an infant, a discrepancy be- 
tween the description in the referee’s 
report with the survey or with_ the 
description in the petition. Title 
Guarantee & Trust Co. v. Ruders- 
hausen, supra. 


[b] Objection to title held not 
valid.—In case of a proceeding for 
the sale of the real estate of an in- 
fant, failure to file the guardian’s 
bond until the order of reference was 
made. Title Guarantee &.Trust Co. 
vy. Rudershausen, 164 N.Y.S. 15 (con- 
Code Civ. Proc. § 2354). 


Maloney, 165 N.Y.S. 280. 


[a]. Exception in policy held rea- 
sonable.—Where a title insurance 
company found that certain premises 
were, as to the land sought to be in- 
sured, dominant estates, which could 
enforce restrictive covenants against 
the property to be insured, and re- 
leases were obtained from the own- 
ers of the dominant estates, but not 
from the mortgagees of the dominant 
estates, the rights of such mortga- 
gees were properly excepted from in- 
surance in the policy, since through 
foreclosure the title of the mortga- 
gees might become dominant. Title 
Guarantee & Trust Co. v. Maloney, 
165 N.Y.S. 280. 


73. See Agency § 488. 


74% Title Guarantee & Trust Co. v. 
Rudershausen, 164 N.Y.S. 15 [foll Ti- 
tle Guarantee & Trust Co. v. Maloney, 
165 N.Y.S. 280]. ‘ 


75. Title Guarantee & Trust Co. v. 
Maloney, 165 N.Y.S. 280 (holding 
charges reasonable where examina- 
tion of title was unusually difficult). 


76. Lawyers’ Title Ins. & Trust 
Co. v. Kelly, 132 N.Y.S. 721. 


77. State v. Minnesota Title Ins., 
etc., Co., 116 N.W. 944, 104 Minn. 447, 
124 Am.S.R. 633, 19 L.R.A.N.S. 639. 


78./ State v. Minnesota Title Ins., 
etc., Co., supra. 


[a] Beason for rule.—‘The risk of 
loss under a contract of this kind [ti- 
tle insurance], unlike other insurance, 
diminishes with the lapse of time, 
and as the end of the period covered 
by the policy approaches there is less 
and less likelihood of loss, yet to at- 
tempt to say from this basis what 
proportion of the premium has. been 
earned would involve the matter in 
arbitrary speculation and bring up at 
an exceedingly unsatisfactory result, 
since no certain or definite rule could 
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part of the premium which the application for in- 
surance stipulated might be retained by the com- 
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pany for its services in investigating the title in- 
sured.”® 


VII. AVOIDANCE AND FORFEITURE OF POLICY 


[§ 24] A. Grounds—1. Fraud.8® In accordance 
with the general rule,®! the insurer is not liable on 
a policy of title insurance where such policy was 
obtained through the fraud of the insured.®? 


[§ 25] 2. Misrepresentation—a. Intent To De- 
ceive. In accordance with the general rule,** an 
innocent misrepresentation of a fact material to 
the risk will avoid a policy of title insurance.®* 


[§ 26] b. Materiality. Where a policy of title 
insurance provides that any untrue answer to ques- 
tions contained in the application shall avoid the 
policy, every statement is made material by the 
agreement of the parties,?> and any false answer 
will avoid the contract.*® 


[§ 27] 3. Concealment.*7 An intentional conceal- 
ment of a material fact in an application for title 
insurance may amount to fraud as equivalent to a 
direct false representation that the fact does not 
exist in vitiating the contract of insurance.** Where 
a title insurance policy so provides, the suppression 
of a material fact will void the policy.®® 


[§ 28] 4. Nonfulfillment of Condition Subse- 


quent.°° Where, under the provisions of a title pol- 
icy insuring a mortgagee against any loss containing 
2 clause to the effect that, in the event of an assign- 
ment of the mortgage, upon notice given, the title 
company would transfer said policy to the assignee, 
such notice was never given, the policy became in- 
effective.®1 


[§ 29] B. Waiver and Estoppel—1. In General. 
Where an application for title insurance, providing 
that any false statement shall avoid the policy, con- 
tains such false statement, and the insurer, with 
knowledge of the falsity, issues the policy, the in- 
surer waives such ground for avoidance,®? and will 
be estopped to say that it intended to issue and de- 
liver other than a valid policy.®* 


[§ 30] 2. Authority and Power of Agent. In ac- 
cordance with the general rule that a general agent, 
having authority to contract, may waive grounds for 
forfeiture or avoidance arising after the issuance of 
the policy,?* where the insured, in reliance on the 
statement of the insurer’s agent, fails to perform a 
condition of a contract of title insurance, the insur- 
er is estopped from availing itself of such fail- 
ure.?> 


be evolved from that process of rea- 
soning; whereas, on the other hand, 
to apportion the time during. which 
the policy was in force to that of the 
‘unexpired period leaves no room for 
speculation or conjecture, does not 
involve an effort to measure the value 
of the possibility or probability of a 
loss, and fixes a rule which, if not 
wholly satisfactory, is at least defi- 
nite and certain.” State v. Minnesota 
Title Ins., ete., Co., 116 N.W. 944, 945, 
104 Minn. 447, 124 Am.S.R. 633, 19 L. 
R.A.N.S. 639. 


79. State v. Minnesota Title Ins., 
etc., Co., supra. 


80. Burden of proving see infra § 
90. 


Instruction as to see infra § 99. 


81. See Insurance § 483. 


82. Clarke v. Massachusetts Title 
ausarance Co., 129 N.E, 376, 237 Mass. 
155. 


[a] Illustration.—The insured, un- 
der a policy of title insurance, can- 
not recover where his deed to another 
‘and the mortgage back were shams, 
executed to enable the mortgagee to 
offer to a title insurance company for 
insurance what purported to be a 
real mortgage. Clarke v. Massachu- 
setts Title Insurance Co., 129 N.E. 
376, 237 Mass. 155. 


83. See Insurance § 513 text and 
note 40. 


84 Union Trust Co. v. Real Es- 


tate) Title; ‘ete Co., 27, Pa-Co.. 187 
(genuineness of papers affirmed). 
85. Stensgaard vy. St. Paul Real 


Estate Title Ins. Co., 52 N.W. 910, 50 
Minn. 429, 17 L.R.A. 575. 


[a] Warranty.—Where the parties 
to a contract of title insurance stipu- 
late that if a statement of fact made 
by one of them, and set forth in the 
contract, be false, it shall avoid the 
contract, the statement is in effect a 
warranty. Stensgaard v. St. Paul 
Real Hstate Title Ins. Co., 52 N.W. 
910, 50 Minn, 429, 17 L.R.A. 575. 


86. Stensgaard v. St. Paul Real 
Estate Title Ins. Co., supra. 


[a] Price paid.—If the application 
calls for a statement of the price paid 
for the property, title to which is to 
be insured, the question requires a 
statement of the actual price in 
money or money’s worth and not 
merely a nominal price. Stensgaard 
v. St. Paul Real Estate Title Ins. Co., 
eee 910, 50 Minn. 429, 17 L.R.A. 


87. Knowledge of defect as not a 
defense see infra § 75. 


88. Vaughn v. United States Title 
Guaranty & Indemnity Co., 122 N.Y.S. 
393, 187 App.Div. 623 (concealment of 


facts tending to show deed not 
genuine). 
89. Rosenblatt v. Louisville Title 


Co., 292 S.W. 338, 218 Ky. 714. 


‘[a] Insanity of grantor.—Rosen- 
blatt v. Louisville Title Co., 292 S.W. 
Sods. SES ys Tee 


90. Change of title or interest as 
terminating liability see infra § 56. 


Notice of action or proceeding af- 
fecting liability see infra § 61. 


91. Schoeneman vy. Bloom, 151 A. 
272, 106 N.J.Eq. 421. 


92. Quigley v. St. Paul Title Ins., 
ete., Co., 62 N.W. 287, 60 Minn, 275. 


[a] Illustration.—Where a policy 
excepts from liability on the part of 
the insurer a certain agreement, giv- 


‘ing a lien on the premises, the in- 


Surer cannot, in avoidance of the pol- 
icy, set up the falsity of an answer in 
the application for insurance as to 
encumbrances because it makes no 
mention of such lien, although it is 
expressly provided in such application 
that any false answer should avoid 
the policy. Quigley v. St. Paul Title 
anes ete., Co., 62 N.W. 287, 60 Minn. 


93. Quigley v. St. Paul Title Ins., 
etc.; "Co; “supra. 


94 See Insurance § 586. 


95. Purcell v. Land Title Guaran- 
tee Co., 67 S.W. 726, 94 Mo.App. 5. 


[a] Waiver of notice of adverse 
claim.—Purcell v. Land Title Guar- 
antee Co., 67 S.W. 726, 94 Mo.App. 5. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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VIII. CAUSES OF LOSS 


[§ 31] A. Risks Insured—1. Defects in Title—a. 
A policy insuring a title, it has been 
held, in the absence of provisions otherwise, covers 
only defects in the title which the grantor has un- 
dertaken to convey and for which he has made him- 
self responsible.°® Accordingly, where the grantor, 
under a warranty deed with the usual covenants, 
would not be liable for a misdeseription with respect 
to a boundary street subsequently closed to the gran- 
tee, the insurer of the title is not liable.®? 


_ Liens. A policy of title insurance, merely certify- 
ing to the ownership of premises, is no protection 
against the existence of liens.°§ 


Forged indorsement of check. A policy of title 
insurance guaranteeing a forged deed of trust against 
defects in the title of the supposed mortgagor does 
not cover payment by the bank of the insured of 
insured’s check on a forged indorsement.®® 


[§ 32] b. Defects in Record Title—(1) In Gener- 
al. The record title may be the subject of an in- 
surance contract.1_ Where a policy of title insurance 
excepted claims of tenure by present occupants and 
encumbrances not shown by any public record, the 
policy covered only the record title.” 


[§ 33] (2) Deficiency of Land Conveyed. Where 
a policy insured against defects to the title shown 


a by the record, it included loss due to a deficiency of 


frontage, according to the description of the deed, 
due to an ordinance establishing one of the bound- 
ing streets? notwithstanding in such policy the 
deseription of the property, title to which was guar- 


--anteed, referred to the ordinance.+ 


[§ 34] (3) Deed by Stranger to Record Title. 
Where a policy of title insurance guaranteed only 
the record title, the record of a deed of trust by a 
stranger to the record title did not constitute a 


_ defect insured against.® 


696. 


4 Marandino 
Ins. Corporation, 


96. Shaver v. Title Guaranty & 
eee Co., 43 S.W.(2d) 212, 163 Tenn. 


Scope of insurer’s liability wider 


Supra. 


[§ 35] 2. Unmarketability of Title’—a. Encroach- 
ment on Abutting Property. Under a policy insur- 
ing against the unmarketability of title to a plot 
of land and the building in the course of erection 
on it, the title is unmarketable where the enecroach- 
ment of the building on the street is serious.? 


[§ 36] b. Change of Physical Condition. Under 
the provisions of a title policy relating to defects 
in the title or an encumbrance or lien upon the 
property, any one of which would cause the title to 
be unmarketable, changes of physical condition of 
the property itself or of abutting property are not 
insured against,* although the value of the prop- 
erty is affected.® 

[§ 37] c. Lien against Security. A policy insur- 
ing the title to a mortgage against unmarketability 
covers a municipal lien against the property mort- 
gaged.1° 

[§ 38] 3. Liens or Encumbrances—a. Easement. 
A policy covenanting to indemnify the owner against 
encumbrances which might impair the value of his 
property covers the right to use a strip of land as 
an alley or passageway, acquired by. adverse user.!+ 


Right to use party wall. The right to use a party 
wall is not an encumbrance under a policy insuring 
a title against loss because of encumbrances.?? 


[§ 39] b. Encroachments on Property of Insured. 
Encroachments on the property of the insured, with 
the right of continued support so long as they may 
stand, constitute an encumbrance under a policy of 
insurance against encumbrances.‘ 


[§ 40] c. Municipal Liens. A policy insuring the 
title to property against liens and encumbrances 
covers the lien of an assessment.14 A policy insur- 
ing the title to a mortgage against liens covers a mu- 
nicipal lien,+® including a lien for a street assess- 
ment,!° against the property mortgaged. 


9. Sperling v. Title Guarantee & 
Trust Co., supra. 


10. Real Estate-Land Title & 
Trust Co. v. Real Estate-Land Title 


Lawyers’ Title 


than that of grantor see infra § 50. 


97. Shaver v. Title Guaranty & 
Trust Co., 43 S.W.(2d) 212, 163 Tenn. 
232. 

98. Driscoll v. Title Guarantee and 
Trust Co., 197 N.Y.S. 323, 119 Misc. 
754 (mortgage on the premises). 


99. State v. Globe Indemnity Co., 
9 S.W.(2d) 668, 222 Mo.App. 918. 


Right of subrogation against bank 
see infra § 70. 


1. Title Ins. & Trust Co. v. City 
of Los Angeles, 214 P. 667, 61 Cal. 
App. 232 (Civ. Code § 1213, provid- 
ing that a conveyance of real prop- 
erty, if duly recorded, is constructive 
notice to subsequent purchasers and 
mortgagees, does not prevent the 
record title from being the subject of 
insurance, but, on the other hand, 
constitutes a reason for such insur- 
ance). 

2. Bothin v. California Title Ins. 
& Trust Co., 96 P. 500, 153 Cal. 718, 
Ann.Cas.1914D 634. 


3. Marandino v. Lawyers’ Title 
Ins. Corporation, 159 S.H. 181, 156 Va. 


[62 C. J.—53] 


5. Bothin v. California Title Ins., 
ete., Co., 96 P. 500, 503, 153 Cal. 718, 
Ann.Cas.1914D 634. 


“One who is not connected by any 
conveyance whatever with the record 
title to a piece of property, and 
makes a conveyance thereof, does not 
thereby create any defect in the rec- 
ord title of another, when such title 
is deducible by intermediate, effec- 
tive conveyances from the original 
owners to that other.” SBothin v. Cali- 
fornia Title Ins., etc., Co., supra. 


6. Good title see Vendor and Pur- 
chaser [39 Cyc 1450-1506]. 


7. Broadway Realty Co. v. Law- 
yers’ Title Ins. & Trust Co., 154 N.Y. 
S. 1024, 91 Misc. 137 [aff 123 N.E. 754, 
226 N.Y. :335 (rev 157 N.Y.S. 1088, 171 
App.Div. 792)] (removal of encroach- 
ment cost over sixteen thousand dol- 
lars). 

8. Sperling v. Title Guarantee & 
Trust Co., 286 N.Y.S. 553, 227 App. 
Div. 5. 

[al] Change of grade of street.— 
Sperling v. Title Guarantee & Trust 
Co., 236 N.Y.S. 553, 227 App.Div. 5. 


& Trust Co., 15 Pa.Dist.&Co. 409. 


11. Pennsylvania Laundry Co. v. 
rane. Title and Trust Co., 74 Pa.Super. 


12. Thomas v. Tradesmen’s Trust, 
etc., Fund Co., 21 Pa.Co. 151. 


13. Glyn v. Title Guarantee & 
Trust Co, 117 N.Y.S. 424, 132--App: 
Div. 859 (encroachments consisting 
of the overlapping of the ornamental 
and nonessential portions of the stoop 
and portico of the adjoining house). 


[a] Reason for rule.—Such en- 
croachments “were matters which 
might interfere with or prevent the 
free use and improvement of the 
property by the owner, and which the 
owner could not at will remove.” 
Glyn v. Title Guarantee & Trust Co., 
117 N.Y.S. 424, 132 App.Div. 859. 


14. Atlanta Title & Trust Co. v. 
Inman, 155 S.E. 364, 42 Ga.App. 191. 


15. Real Estate-Land Title & 
Trust Co. v. Real Estate-Land Title 
& Trust Co., 15 Pa.Dist.&Co. 409. 


16. Title Ins. Co. of Richmond v. 
Industrial Bank of Richmond, 157 S. 
E. 710, 156 Va. 322. 


ak Au. Yt 
iy 


1060 [62 C.J.] 

[§ 41] d. Proposed Change of Grade of Street. 
Under a policy insuring a title against liens or en- 
cumbrances, a proposed change of grade of the 
street, which proposed change is by statute specifi- 
cally subject to change, is not such hen or encum- 
brance insured against.1* 


[§ 42] B. Risks Expressly Excepted'*—l. De- 
fects in Title—a. Adverse Possession—(1) Tenure 
of Present Occupants. Where a policy of title in- 
surance, guaranteeing the record title only, except- 
ed claims of tenure by present occupants, a claim sus- 
tainable only by proof of adverse possession did not 
constitute a defect insured against.?® 


[§ 43] (2) Defect Disclosed by Survey. An ex- 
ception to general liability, under a policy of title 
insurance, not limited to the records, of a defect 
which an official survey would disclose does not as 
a matter of law include the right to an alley, ac- 
quired by adverse user.?° 


[§ 44] b. Defect Created by Act of Insured. Un- 
der the provisions of a policy insuring against de- 
fects of title, except such as were created by the 
act of the insured, where the insured was guilty of 
fraud in procuring the deed, this defect of title was 
not insured against.?? 


[§ 45] c. Validity of Judgment. Where an in- 
surer in guaranteeing a title expressly excepted from 


IX. SCOPE OF LIABILITY 


[§ 49] A. Nature of Liability.2® A policy of title 
insurance is a contract of indemnity,®° limiting the 


17. Sperling v. Title Guarantee &;strued to mean 
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_“official survey for) may recover only the precise amount 
Trust Co., 286 N.Y.S. 553, 558, 227] conveyance,” a kind of survey which,} of the pecuniary damage caused to 
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such guarantee the validity of a judgment, but stat- 
ed that in the opinion of its attorneys the effect of 
the judgment was to confirm the validity of the ti- 
tle, it is not liable as an insurer of the title against 
the adverse claim,2? although the insurer would be — 
liable if such statement were false and relied on.?* 


[§ 46] 2. Encumbrances—a. Matters Not Filed — 
for Record. Under a policy insuring the title to — 
property against encumbrances, an exception of me- 
chanics’ liens, alimony, or other matters not filed for 
record at the date of the policy, does not include © 
within “other matters not filed for record” the lien — 
of a local assessment that did not require record- 
ing to be valid.?# 


[§ 47] b. Variations between Actual Location and 
Record Lines. Under a policy insuring a title against 
encumbrances, the exemption of variations between 
the location of the fences and stoops and the record 
lines does not include the encroachment of the or- 
namental and nonessential portions of the stoop and 
portico of the adjoining house, where the clause 
makes no reference to the door-cap and pilaster 
which also overlap and encroach.?® 


[§ 48] C. Negligence.2® The contract of title in- 
surance, as distinguished from that of employment 
to examine the title to premises,?* does not involve 
liability for negligence.?® 
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insured, in the absence of provisions to the contra- 
ry, to a recovery for actual damages sustained.?4 
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App.Div. 5 (proposed change of grade 
as evidenced by a map in the typo- 
graphical bureau of the city, in view 
of power of board of estimate and ap- 
portionment [Greater New York 
Charter § 442, amended by L. (1917) 
c 632] to change the grade of exist- 
ing streets shown upon such map 
or plan “whenever and as often as it 
may deem it for the public interest 
so to do”). 


18. Exceptions as to duration of 
risk see infra § 55. 


19. Bothin v. California Title Ins., 
etc., Co., 96 P. 500, 153 Cal. 718, Ann. 
Cas.1914D 634. 


[a] “®enure of the present occu- 
pants.”—As used in a policy of title 
insurance, ‘‘tenure” is a term of ex- 
tensive signification; ‘‘while it means 
the mode by. which one holds an es- 
tate in land, it imports any kind of 
holding, from mere possession to the 
owning of the inheritance.” Bothin 
v. California Title Ins., etc., Co., 96 P. 
500, 502, 153 Cal. 718, Ann.Cas.1914D 
634. 


'“Ponancy of the present occupants” 
see supra § 15 note 53 [a]. 


20. Pennsylvania Laundry Co. v. 
Land Title and Trust Co., 74 Pa.Super. 
329. 


[a] “Official survey.”—As used in 
a policy of title insurance in an ex- 
ception to the liability incurred, the 
term refers to surveys made by the 
district surveyors of the city, the re- 
quirements of which, in the sense in 
which the term is used in the policy, 
are not fixed by law; and the term, 
as a matter of law, cannot be con- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


according to some of the evidence, 
would show the right to an alley, 
acquired by adverse user. Pennsyl- 
vania Laundry Co. v. Land Title and 
Trust Co., 74 Pa.Super. 329. 


21. Rosenblatt v. Louisville Title 
Co., 292 S.W. 333, 218 Ky. 714. 


22. Whitaker v. Title Ins. & Trust 
Co., 199: PB. 628; 186,Cal. 432. 


23. Whitaker v. Title Ins. & Trust 
Co., supra. 


24. Atlanta Title & Trust Co. v. 
Inman, 155 S.E. 364, 42 Ga.App. 191. 


25. Glyn v. Title Guarantee & 
gene Co., 117 N.Y.S. 424, 132 App.Div. 


_ 26. In conduct of litigation see 
infra § 66. 


27. See Abstracts of Title § 11. 


28. Trenton Potteries Co. vy. Title 
Guarantee, etc., Co.,'64 N.Y.S. 116, 
50 App.Div. 490. 


29. Amount of recovery see infra 
§§ 102-104. 


30. Purcell v. Land Title Guar- 
antee Co., 67 S.W. 726, 94 Mo.App. 5. 
See Empire Development Co. v. Title 
Guarantee & Trust Co., 121 N.E. 468, 
469, 225 N.Y. 53 (“It has often been 
said that every policy of insurance is 
a contract of indemnity. The ac- 
curacy of this statement is a ques- 
tion of definition. If it means that 
wagers are prohibited, that the in- 
sured must possess an insurable in- 
terest, it is true to-day. But if the 
word ‘indemnity’ is given a broader 
sense, if it means that whatever the 
language of the contract the insured 


him by the contingency against which 
he seeks protection, then it is not 
now, and never has been, the inflexible 
rule’). See also cases supra § 1 text 
and notes 1, 2. 


4 pindemnity generally see 31 C.J. p 


31. Murphy v. United States Title 
Guarantee Co., 172 N.Y.S. 243, 104 
Mise. 607; Palliser v. Title Ins. Co., 
115 N.Y.S. 545, 61 Mise. 490; Penn- 
sylvania Co. for Insurances on Lives 
and Granting Annuities v. Central 
Trust and Savings Co., 99 A. 910, 255 
Pa. 322; Wheeler v. Equitable Trust 
Co., 70 A. 750, 221 Pa. 276; Whiteman 
RAP eto Title, etc., Co., 25 Pa.Super. 


[a] Thus a provision in a policy 
as to damage, in case of sale in good 
faith, because the title has been re- 
jected on account of an encumbrance 
not excepted, is applicable only to a 
situation where the insured has been 
damnified by an undisclosed encum- 
brance. Palliser v. Title Ins. Co., 115 
N.Y.S. 545, 61 Mise. 490 (where in- 
sured contracted to sell the premises, 
title to which had been insured 
against loss by reason of defects, and 
the contract of sale was subject to 
certain assessments specified in the 
policy, and the vendee refused to take 
title until certain other assessments, 
not specified, had been paid, insured 
cannot maintain an action on the pol- 
icy until he has paid off the assess- 
ments or the premises have been sold 
in enforcement thereof). 


[b] Covenant in deed against en- 
cumbrances analogous.—Palliser v. 
Title Ins. Co., 115 N.Y.S. 545, 61 Misc. 
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The insurer under a policy of title insurance is not 
a surety.*# A title policy, insuring an interest 
against loss or damage by reason of defects of title, 
in the absence of an express provision to that effect, 
is not a guaranty that the insured acquired a good 
legal title.8? A policy insuring the title to certain 
mortgages against loss does not constitute the insur- 
er a surety for the mortgage debt,** nor a guar- 
antor of its payment;?° nor does the insurer guar- 
antee that the property mortgaged is a sufficient 
security for the debt.2® Where a policy of title 
insurance insured the mortgagee against loss by 
noncompletion of buildings in the course of erection 
on the premises, the contract of insurance did not 
insure completion.®7 


[§ 50] B. Right to Indemnity—1. In General. 
Under a policy of title insurance, if the loss is cov- 
ered by the provisions of the policy, the insured is. 
entitled to be reimbursed for the loss sustained.?® 
The insurer, under a certificate in the nature of a 
warranty of title, is not lable for damages result- 
ing from the foreclosure of a lien, specifically ex- 
cepted from the operation of the ecertificate.*® Al- 
though actual loss. must precede the right of com- 
pensation,*® the loss to be indemnified is measured 
by the standard accepted by the parties in the con- 
tract of title insurance.*! Accordingly, the parties 
to a contract of title insurance may define the loss 


490. 


Covenant against encumbrances see 
Covenants 15 C.J. p 1204. 


40. 


41. Empire 
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See supra § 49. 


: Development 
Title Guarantee & Trust Co., 121 N. 
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‘they intend to cover, although such loss is not the 


amount of pecuniary damage suffered, if such con- 
tract is made in good faith and not merely as the 
cover of a wager.*? 


[§ 51] 2. Of Present Owner—a. In General. Hx- 
amining the insurance contract in the light of the 
purpose for which it was made,** where one insures 
kis own title, which subsequently proves to be de- 
fective, although in fact he has lost nothing because 
he never did have the interest he supposed he had, 
yet he may recover for the loss of what he sup- 
posedly had.44 : 


[§ 52] b. Right To Use Premises for Purposes 
Contemplated. Under a policy by which the insurer 
covenants to indemnify the owner against defects in 
title or encumbrances which might impair its value, 
deprivation of the right to use a part of the premises 
for purposes which the owner contemplated is a loss 
for which he is entitled to be indemnified.*® 


[§ 53] 3. Of Mortgagee—a. In General. Under 
a policy protecting a mortgagee from damage by — 
reason of the filing of certain liens, where such 
liens have been filed and a final judgment has 
awarded to the lienors the fund which otherwise 
would have paid the mortgage, the mortgagee is en- 
titled to be indemnified.‘ 


[§ 54] b. Bidding in of Premises for Amount of 


2 Pa, 83, 336, +397, 12> ar -AaNess 
465, 118 Am.S.R. 916 (“Relief of mind 
to an owner, obtained through title 
insurance, is quite as desirable as the 


Co, Vv. 


Right to indemnity according to 
contvact see infra § 50. 


32. Minnesota Title Ins., etc., Co. 
v. Drexel, 70 F. 194, 17 C.C.A. 56. 


33. Banes v. New Jersey Title 
Guarantee, ete. Co., 142 F. 957, 74 
€:CrAy 2: 


34. Whiteman v. Merion Title, etc., 
Co., 25 Pa.Super. 320. 


35. Whiteman v. Merion Title, etc., 
Co., supra. 


36. Whiteman v. Merion Title, etc., 
Co., supra. 


[a] Thus, under a policy insuring 
the title to certain mortgages against 
loss, not to exceed a certain amount, 
where the premises mortgaged are 
sold under a prior lien and the mort- 
gages in question discharged, the 
mortgagee cannot recover the face 
value of the mortgages and the limit 
of the liability of the insurer, but, in 
the absence of any question of ex- 
pense in contesting the prior lien, is 
limited to the actual value of the 
mortgaged premises. Whiteman v. 
Merion Title, ete., Co. 25 Pa.Super. 
320. 


37. Pennsylvania Co. for Insur- 
ances on Lives and Granting An- 
nuities v. Central Trust & Savings 
Co., 99 A. 910, 255 Pa. 322. 


[a] Thus, if the mortgage, not- 
withstanding noncompletion, was 
worth its face value, there was no 
loss and no liability. Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities v. Central Trust 
& Savings Co., 99 A. 910, 225 Pa. 322. 


38. Pennsylvania Laundry Co. v. 
Land Title & Trust Co., 74 Pa.Super. 
329. 

39. 


Trust Co., 
444, 


Buffington v. Atlanta Title & 
159 S.B. 297, 43 Ga.App. 


E. 468, 225 N.Y. 53; WFoehrenbach v. 
German-American Title, ete., Co., 66 
A. 561, 217 Pa. 331, 12 L.R.A.N.S. 465, 
118 Am.S.R. 916. 


Insurance by present owner see in- 
fra §§ 51, 52. 


42. Empire Development Co. v. 
Title Guarantee & Trust Co., 121 N.E. 
468, 469, 470, 225 N.Y. 53. 


[a] Tllustration.—Where a title 
insurance policy insured against loss 
by reason of defective title or encum- 
brance upon the property, the policy 
itself defining what should constitute 
a loss, among other causes the exist- 
ence of a lien or encumbrance, the 
policy covers loss to the insured by 
reason of an assessment constituting 
a lien on the property at the time the 
policy was issued, not listed in the 
schedule of exceptions, although the 
insured, by the terms of its contract 
of purchase and deed, by which it ac- 
quired the property, bound itself to 
pay assessments becoming a lien af- 
ter a certain date, which date was 
prior to the time the assessment in 
question became a lien, and although 
the insured had knowledge of the lien 
when the policy was issued. Empire 
Development Co. y. Title Guarantee & 
Trust Co., 121 N.H. 468, 469, 470, 225 
N.Y. 53 (although the insured knew of 
the proceedings pending as to the as- 
sessments in question, and knew when 
the title passed and the policy was 
dated that the lien had been perfect- 
ed, ‘yet it might be vacated or re- 
duced. The proceedings might be 
without jurisdiction or void. Against 
the payment of these liens they had 
the right to secure themselves’). 


Knowledge of defect as no defense 
see infra § 75. 

43. Intention of parties generally 
see supra § 15. 


44, Foehrenbach Vv. German- 
American Title, etc., Co, 66 A. 561, 


Same assurance furnished to a pros- 
pective purchaser or mortgagee’). 


[a] Tlustration.—Where one in 
possession of property devised to 
him, as he supposed and claimed, by 
the will of his mother, insured his 
interest as owner in fee of the prop- 
erty, and it is afterward held that the 
will did not devise a life estate in the 
first taker and the fee in the insured 
as remainderman, but that the first 
taker took a fee simple, and the in- 
terest of the insured was derived 
through his half-brother from whorn 
he took only an undivided one-half 
interest, the insured was entitled to 
be indemnified for the damage suf- 
fered by such reduction in his inter- 
est. Foehrenbach v. German-Ameri- 
can Title, etc., Co., 66 A. 561, 217:Pa. 
oad 12 L.R.A.N.S. 465, 118 Am.S.R. 
916. 


[b] “Real subject of [title] insur- 
ance is not the concrete thing, but 
the interest which the one to be in- 
demnified has in the concrete thing.” 
Foehrenbach v. German-American 
Title, etc., Co., 66 A. 561, 217 Pa. 331, 
nee 12 L.R.A.N.S. 465, 118 Am.S.R. 

16. 


[c] “ ‘Goss’ is a relative term. 
Failure to keep that which one has, 
is loss.” Foehrenbach v. German- 
American Title, etc., Co., 66 A. 561, 
217 Pa.-331, 336, 12° L.R.A.N.S.. 465; 
118 Am.S.R. 916. See Empire Devel- 
opment Co. v. Title Guarantee & 
Trust Co., 121 N.E. 468, 225 N.Y. 53, 
59 (‘‘‘Loss’ is a relative term. Fail- 
ure to keep what a man has or thinks 
he has is a loss’’). 


45. Pennsylvania Laundry Co. v. 
Land Title and Trust Co., 74 Pa.Super. 
329. 


46. Fox Chase Bank v. Weyne 
Junction Trust Co., 101 A. 979, 258 Pa. 
27 
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Mortgage. Where the insurer of the interest of a 
mortgagee is obligated by the terms of the policy, 
if by foreclosure the insured has acquired the title 
to the property, either to pay the amount bid at the 
foreclosure sale or to relieve the property from all 
liens existing at the date of the policy, and fore- 
closure of such mortgage, by express stipulation 
of the policy, is not to terminate the insurer’s lia- 
bility, the insurer cannot escape liability for certain 
liens in existence at the date of the policy on the 
ground that the mortgagee has bid in the property 
at a foreclosure sale for the full mortgage price.*7) 
Likewise, where the holder of a deed of trust, whose 
interest is insured against loss by encumbrances, 
buys in the property at a sale under the deed, un- 
aware of certain liens that attached to the prop- 
erty prior to the date of his policy, a right to indem- 
nity for such liens accrues, although he bids ap- 
proximately the amount of his debt secured by the 
deed of trust.*® On the other hand, where a policy 
of title insurance insured a mortgagee against loss 
because of failure to complete buildings on the prem- 
ises or to secure certain municipal improvements, 
the mortgagee, it has been held, cannot recover 
where, on foreclosure of the mortgage, the price 
paid by such mortgagee was sufficient to cover the 
mortgage debt.*® 


[§ 55] C. Time as of Which Determined.®® The 
rights of the parties under a policy of title insurance 
must be determined as of the date when the policy 
was issued.®! <A policy insuring title to property 
against liens and encumbrances covers the lien of 
an assessment that attached prior to the date of 
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the policy.®2 A policy dated subsequent to an as- 
sessment and purporting to insure against liens and 
encumbrances charging the property at the date of 
the policy does not, as a matter of law, cover only 
such liens and encumbrances as existed when the in- 
sured took title.°? A policy insuring a mortgage 
on premises where a building was in process of erec- 
tion against all loss by reason of unmarketability 
except unmarketability by reason of the possibil- 
ity of mechanics’ and municipal liens, except, as an 
exception to the exception, actual losses by reason of 
such liens, refers only to a present possibility, that 
is, liens the rights to which are inchoate at the date 
of the poliey.** The risks of title insurance end 
where the risks of other kinds begin.°° 


[§ 56] D. Transfer of Title or Interest. Under 
rules of construction applicable,®*® a provision in a 
policy, insuring title to a mortgage, that all inter- 
est in such policy should cease upon transfer of the 
title insured, where the title did not cover title to a 
mortgage on a single property, but to a blanket 
mortgage on a number of houses, the release of 
two from the lien of the mortgage did not amount 
to a total release of the insurer’s liability.*7 Where 
such policy provided that partial transfers should 
reduce the insurer’s liability in proportion of the 
value of the estate transferred to that retained, in 
an action for damages by reason of the noncomple- 
tion of a building operation, to be indemnified under 
such policy, the mortgagee’s release of two of the 
properties from the lien of his mortgage reduced 
the insurer’s liability, if such properties had any 
value over and above the mortgage.®§ 


[§§ 54-56 


47. Minnesota Title Ins., etc., Co. 
Vv. Drexel, 70 EF. 194, 17 C.C.A. 56. 


48. Title Ins. Co. of Richmond v. 
Industrial Bank of Richmond, 157 S. 
BY 710; 156 Va. 322. 


[a] Subsequent sale.—W here, 
knowing that the property he has 
bought in is encumbered by liens, but 
uncertain whether or not the liens 
are of a date covered by the policy in- 
suring his interest as holder of a 
deed of trust, the insured sells the 
property for more than the debt se- 
cured, such sale does not prejudice 
his accrued right to be indemnified. 
Title Ins. Co. of Richmond v. Indus- 
trial Bank of Richmond, 157 S.E. 710, 
156 Va. 322. 


49. Wheeler v. Equitable Trust 
Cor, 710) Ay, 750,. 221 (Pas 276-(that.the 
only other bidder was insolvent is 
immaterial). 


50. WNonfulfillment of 
subsequent see supra § 28 


51. Palliser v. New York Title Ins. 
Co., 115 N.Y.S. 545, 61 Misc. 490. 


52. Atlanta Title & Trust Co. v. 
Inman, 155 S.E. 364, 42 Ga.App. 191. 


53. Trenton Potteries Co. v. Title 
Guarantee & Trust Co., 64 N.Y.S. 116, 
50 App.Div. 490 [Lexpl Trenton Pot- 
teries Co. v. Title Guarantee, etce., 
Co., 68 N.H, 182, 176 N.Y. 65]. 


54, Wheeler v. Real Estate Title 
Ins., etc., Co., 28 A. 849, 160 Pa. 408, 
410. 


“Possibility of liens, to affect mar- 
ketability, must of course be a pres- 
ent possibility. A future possibility 
of liens can never be escaped in any 
case, and therefore cannot make a 
title unmarketable.” Wheeler v. Real 
Hstate Title Ins., etc., Co., supra, 


condition 


55. Trenton Potteries Co. v. Title 
Guarantee, ete., Co., 68 N.E. 132, 134, 
176 N.Y. 65 [quot Palliser v. New 
York /'Title“Ins., Co.; (115 NuY.S. 545; 
546, 61 Mise. 490]; Foehrenbach v. 
German-American Title, etc., Co., 66 
A. 561, 217 Pa. 331, 12 -L.R.A.N.S. 465, 
118 Am.S.R. 916. See also cases infra 
this note. 


“Title insurance, instead of pro- 
tecting the insured against matters 
that may arise during a stated period 
after the issuance of the policy, is 
designed to save him harmless from 
any loss through defects, liens, or in- 
cumbrances that may affect or bur- 
den his title when he takes it.’”’ Tren- 
ton Potteries Co. v. Title Guarantee, 
etc., Co., Supra [quot Palliser v. New 
York Title Ins. Co., supra]. ; 


“Title insurance is designed to pro- 
tect the insured, and save him harm- 
less from any loss arising through 
defects, liens or incumbrances that 
may be in existence, affecting the ti- 
tle when the policy is issued. It 
does not protect against any claim 
arising after the issuance of the pol- 
icy.” Foehrenbach v. German-Ameri- 
can Title, etc., Co., 66 A. 561, 217 Pa. 
331, 337, 12 L.R.A.N.S. 465, 118 Am. 
S.R. 916. 

[a] Other insurance compared.— 
(1) ‘Generally, in other kinds of in- 
surance, the policy protects the as- 
sured against matters that may arise 
during, and only during, a stated peri- 
od after the issuance of the policy; 
but the risks of title insurance, al- 
though they may be referable to the 
contingency of future loss, are only 
designed to save the assured harmless 
from loss through defects, liens, and 
incumbrances that may affect or bur- 
den the title at the time when the 
certificate or policy is issued. There 
is no implied agreement to go beyond 


the conditions existing at the time the 
policy is issued and to assume a gen- 
eral liability to indemnify against fu- 
ture incumbrances.” Tithe “Insio& 
Trust Co. v. City of Los Angeles, 214 
P. 667, 668, 669, 61 Cal.App. 232 [cit 
Cye]. (2) ‘In the case of fire, hail, 
storm or-other like insurance, the 
indemnity is against loss which may 
occur at some time in the future dur- 
ing the life of the policy, and the con- 
tract serves as a protection to the 
policy holder during that time. In 
the title insurance the situation is 
the same, save that the loss suffered 
must arise from some defect in the 
title existing at the time of or before 
the policy was issued, and is subse- 
quently successfully asserted to the 
damage of the policy holder. So that, 
substantially, the indemnity in either 
case is against future loss or damage; 
the loss arising in the one case from 
the happening of a future event, and 
in the other from a loss subsequent 
to the date of the policy by reason of 
the successful assertion of an ad- 
verse title or interest in the land in- 
sured which existed at the time or 
before the contract was made.” State 
v. Minnesota Title Ins., ete., Co., 116 
N.W. 944, 104 Minn. 447, 19 L.R.A.N.S. 
639, 124 Am.S.R. 6383. 


{[b] Thus, under a contract insur- 
ing a title against defects, when the 
insured gets a good title, the cove- 
nant of the insurer has been fulfilled 
and there is no liability. Trenton 
Potteries Co. v. Title Guarantee, ete., 
Co., 68 N.E. 132, 176 N.Y. 65. 


56. See supra §§ 14-18. 


57. Pennsylvania Co. for Insur- 
ances on Lives and Granting Annui- 
ties v. Central Trust & Savings Co., 99 
A. 9100255" Paseo, 


58. Pennsylvania Co. for Insur- 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


s 
i 
4 
y 


—— 


Ay 


\ 


RN EN ER 


eo, 


ee. 


[§ 57] A. Eviction. A condition of a title policy 
that no claim shall arise under it unless the insured 
has actually been evicted has no application to a 
case where possession has not been, and cannot be, 
acquired by the insured.*° Where a policy of title 
insurance provides that no claim shall arise under 
the policy unless the party insured has been actually 
evicted under an adverse title insured against, such 
condition is not fulfilled by an adjudication of a 
court that did not determine the title to the lands 
in question other than as to the validity of the deed 
to the grantor of the insured and merely decided 
that the deed was void because statutory steps to 
give it validity had not been taken.*! Under a pol- 
icy of title insurance, conditional on actual eviction 
under an adverse title, there has been no such evic- 
tion where the adjoining owner refuses to pay for 
the use of the party wall.®? 


Physical expulsion unnecessary. Where an ad- 
verse decree is entered as to the right of the in- 
sured to the property in question, he is not bound 
to carry his resistance to the decree to the point of 
waiting to be physically expelled from the premises.** 


[§ 58] B. Final Judgment or Decree. A condi- 
tion precedent to a right of action upon a policy, 
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X. CONDITIONS TO ACCRUAL OF LIABILITY®® 


which prohibits a recovery unless the insured had 
contracted to sell the estate or interest covered by 
the policy, and the title has been declared, by a 
court of last resort of competent jurisdiction, de- 
fective or encumbered by reason of a defect or en- 
cumbrance for which the insurer would be liable 
under the policy, has no application to a case where 
the land is held by another in adverse possession, 
and the insured has lost the land by reason of a 
defect in the insured title.6* Where, under a con- 
tract of title insurance, liability is conditional on 
a final judgment or decree on a lien or incumbrance 
not excepted from the guaranty, the confirmation of 
a tax or assessment by a municipal body, which is 
legally necessary to render the tax or assessment a 
lien, is not such final judgment or decree.®® 


[§ 59] C. Making of Survey. Where a policy of 
title insurance provides that liability for a deficiency 
of land, discoverable by a surface survey, is con- 
ditional on the making of such survey, and where 
such deficiency was discovered without the survey, 
before insurance, by the insurer under its employ- 
ment by the insured to investigate the title, the 
making of such survey is unnecessary as a condi- 
tion to liability.®® 


XI. OBLIGATION OF INSURER TO REPORT PROBABLE CAUSE OF LOSS 


[§ 60] Under a policy of title insurance, failure 
to report a change of grade which concerned the 


physical condition of the land abutting the parcel 
of the insured was not a breach.®* 


XII. NOTICE OF LOSS OR ADVERSE PROCEEDINGS® 


[§ 61] Where, under a policy of title insurance, 
a mortgagee is to be indemnified from damages by 
reason of the filing of hens, a provision requiring 
the insured to notify the insurer of any proceed- 
ing founded on any lien does not refer to the filing 
of such lien, but to the proceedings for its enforce- 


ment.®® 


Excuse for failure or delay. Although the right 
to indemnity under a policy of title insurance had 
acerued, the ignorance of the insured of the facts 
justifying such indemnity is an excuse for not hav- 
ing made an immediate demand.7° 


ances on Lives and Granting Annui- 
ties v. Central Trust & Savings Co., 
supra. 


59. Liability of insurer as subject 
to performance of condition precedent 
generally see Insurance § 517. 


60. Kentucky Title Co. v. Hail, 292 
S.W. 817, 219 Ky. 256. 


61. Ocean View Land Co. v. West 
Jersey Title Guaranty Co., 61 A. 83, 
71 N.J.Law 600. 


[a] “Actually evicted under an ad- 
verse title insured against.”—Where 
liability under a policy of title in- 
surance is conditional on such evic- 
tion, and the phrase is defined in an- 
other condition of the policy, giving 
the insurer the right to defend the 
insured in all actions of ejectment or 
other proceedings founded on a claim 
of title, as an eviction by process of 
law taken under legal proceedings, to 
give it a less restricted meaning 
would be an evasion of the provisions 


of the policy as to the rights of the 
insurer to defend upon notice given 
of the institution of the proceedings. 
Ocean View Land Co. v. West Jersey 
Title Guaranty Co., 61 A. 83, 71 N.J. 
Law 600. 


Defense of action or proceeding 
against insured by insurer see infra 
§§ 62-66. 


62. Thomas v. Tradesmen’s Trust, 


_ete., Co., 7 Pa.Dist. 375, 376. 


63. Foehrenbach v. German-Amer- 
ican Title, etc., Co., 66 A. 561, 217 Pa. 
331, 12 L.R.A.N.S; 465, 118 Am.S.R. 
916. 


64. Place v. St. Paul Title Ins., 
etc., Co., 69 N.W. 706, 67 Minn. 126, 
64 Am.S.R. 404. 


65. Taylor v. New Jersey Title 


Guarantee, etc., Co., 56 A. 152, 70 N. 
J.Law 24 
[a] “A final judgment or decree 


upon a lien’ is an expression which 
indicates a lien anterior to the judg- 
ment or decree. Taylor v. New. Jer- 
sey Title Guarantee & Trust Co., 56 
A. 152, 70 N.J.Law 24. 


66. Kentucky Title Co. v. Hail, 292 
SW. 887%, 219. Ky. )256: 


[a] Reason for rule—The law 
does not compel one to do a vain and 
useless thing. Kentucky Title Co. v. 
Hail, 292 S.W. 817%, 219 Ky. 256. 


67. Sperling v. Title Guarantee & 
Trust: Co.,.2386° N.Y.S. 553, 2276 Apps 
Div. 5 (change of grade of street). 


68. WNonfulfillment of condition 
subsequent see supra § 28. 


69. Fox Chase Bank v. Wayne 
Junction Trust Co., 101 A. 979, 258 Pa. 
272. 

70. Title Ins. Co. of Richmond v. 
Industrial Bank of Richmond, 157 S.E. 
710, 156 Va. 322, 
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XIII. DEFENSE OR SETTLEMENT OF ACTION OR PROCEEDING AGAINST INSURED 


[§ 62] A. Defense—1. By Insurer*‘—a. Duty To 
Defend. Where, by the terms of a policy of title 
insurance, the insurer was bound to defend the in- 
sured against an action or proceeding founded on a 
claim insured against, and the defect in title, on 
which a suit was commenced against the insured, 
if established, was not within an exception to the 
liability of the insurer, it was bound to defend 
the suit against the insured founded on such de- 
fect.“ 


[§ 63] b. Effect of Refusal To Defend’*—(1) 
Waiver of Right To Defend. Where an insurer of 
title refuses to defend a suit, which is its right and 
duty under the terms of the policy, it waives such 
right. '4 


[§ 64] (2) Liability for Expense Incurred. Upon 
breach by an insurer of title, under the terms of 
its policy, of the obligation to defend the insured, 
the insurer is liable for the reasonable value of the 
services of attorneys reasonably performed in the 
conduct of the defense,*® whether or not the fees 
for such services have been paid.7® Likewise, where 
a policy of title insurance makes it the duty of the 
insurer to defend the insured against a proceeding 
founded on a claim insured against and the insurer re- 


‘fuses to do so but warns the insured to defend the 


proceeding, the latter may recover the expense so 
incurred.*? 


[§ 65] (3) Effect of Judgment against Insured. 


Where a title policy provided that the insurer would 
defend the insured in an action founded on a claim 
insured against, avd on prompt notification to do 


so, declined, it is as much bound by the judgment — 


in the ease as if it had been formally impleaded.*® 


[§ 66] c. Manner of Conducting Defense. Where, 
under the terms of a policy of title insurance, the 
insurer elects to defend a suit against the insured, 
the insurer must exercise reasonable eare;*° if it 
fails to do so, it is liable for any loss caused by 
such failure;®® and the limitation of liability for 
any loss insured against does not apply,®? although 
a provision of the policy stipulates that such de- 
fense shall not change or alter the rights or obliga- 
tions of any of the parties.*? 


[§ 67] 2. By Insured. Where an insurer of title 
waives its right to defend an action against the 
insured,®? violating its duty so to defend,*®* it au- 
thorizes the insured to conduct the defense in good 


faith.®§ 


[§ 68] B. Settlement by Insured.°® Where an in- 
surer of title waives its right to defend an action 
against the insured,®’ violating its duty so to de- 
fend,®*® it authorizes the insured in good faith to 
make such a settlement as ordinary or reasonable 
prudence and caution might dictate to be advis- 
able,*® and waives the right to demand prosecution 
of the action to final judgment.®° 


XIV. SETTLEMENT WITH INSURED 


[§ 69] Where an insurer, liable under its policy 
for a defect of title; authorizes the insured to ac- 
quire an adverse title to a part of the land for no 
more than a certain sum, agreeing to reimburse the 
insured, and the insured does so, the insurer is lia- 


‘ble under such supplemental agreement, although 


71. Right to defend as determin- | W. 98]. 


under the original contract of insurance the liabil- 
ity of the insurer may have been only for such por- 
tion of the total insurance as the value of that 


part of the land to which title was defective bore 
to the whole.®! : 


2-69 
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ing meaning of phrase see supra § 57. 


72. Jones v. Southern Surety Co., 
230 N.W. 381, 210 Iowa 61 [mod 228 
N.W. 98]. 


73. Right of insured to: 
Defend see infra § 67. 
Settle see infra § 68. 


74. Jones v. Southern Surety Co., 
230 N.W. 381, 210 Iowa 61 [mod 22 
N.W. 98he 


75. Jones v. Southern Surety Co., 
supra. ! 


76. Jones v. Southern Surety Co., 
supra. 


[a] Reason for rule.—‘“Under the 
contract defendant [insurer] agreed 
to defend and thereby save plaintiff 
[the insured] the cost of defending, 
not merely to indemnify plaintiff 
against liability for attorneys’ fees.” 
Jones v. Southern Surety Co., 230 N. 


77. Fox Chase Bank v. Wayne 
Junction Trust Co., 101 A. 979, 258 
Pa. 272. 

78. Guaranty Title & Trust Corpo- 
ration v. Virginia-Carolina Tie & 
Wood Co., 148 S.E. 815, 152 Va. 698. 

Persons responsible over generally 
see Judgments §§ 1463-1465. 

79. Quigley v. St. Paul Title Ins., 
etc., Co., 62 N.W. 287, 60 Minn. 275. 


80. Quigley v. St. Paul Title Ins., 
etc., Co., supra. 


81. Quigley v. St. Paul Title Ins., 
etc., Co., supra. 


82. Quigley v. St. Paul Title Ins., 
etc., Co., Supra. 


83. See supra § 63. 
84. See supra § 62. 


85. Jones v. Southern Surety Co., 
230 N.W. 381,210 Iowa 61 [mod 228 


W. 381, 386, 210 Iowa 61 [mod 228 N.!| N.W. 98] 


86. Cross references: 
Instruction as to meaning of “good 
faith” in see infra § 99. & 
Settlement as: 
Not conclusive of good faith or rea- 
sonable prudence thereof see in- 
fra § 98. 
Presumptive evidence of liability 
ae of amount thereof see infra 


Whether made in good faith and in 
the exercise of prudence as ques- 
tion of fact see infra § 98. 


87. See supra § 63. 
88.- See supra § 62. 


89. Jones v. Southern Surety Co. 
230 N.W. 381, 210 Iowa 61 [mod 228 
N.W. 98]. a : 


90. Jones v. Southern Surety Co., 
supra. 


91. De Wyckoff v. Fidelity Union 
Trust Co., 116 A. 714, 97 N.J.Law 233. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 70-75] 


[§ 70] A. Right to Subrogation. In accordance 
with the general rule,®* until the insured has been 
indemnified under a title policy the insurer has no 
right of subrogation.°* In accordance with the 
equitable principles applicable to the right of legal 
subrogation,®® where mortgages, insured against loss 
by reason of defects of title, were forged, and also 
the indorsements on the checks of the insured, in 
payment of the loans so secured, the insurer, on 
payment of the resulting loss to the insured, is not 
subrogated to its rights against the bank for the 
payment of its checks on such forged indorsements, 
where such payment was without negligence, on the 
part of the bank and the circumstances surrounding 
the transaction do not give rise to any superior 
equities in favor of the insurer.®* A subrogation 
clause in a title policy which insures among other 
things mortgagees against loss by reason of noncom- 
pletion of buildings on the premises, such clause pro- 
viding that whenever the insurer shall have settled 
a claim under the policy, it shall be entitled to all 
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the rights of the insured, the insured warranting 
that such right of subrogation shall vest in the in- 
surer unaffected by any act of the insured, does 
not apply to the release by the insured of certain 
of the properties from the lien of the blanket mort- 
gage, where there is no privity between the insured 
and the contractors, the former being merely pur- 
chasers of the mortgage without means of enfore- 
ing completion of the buildings and with no rights 
in this respect to which insurer can be subrogated.9* 


[§ 71] B. Enforcement of Right.°® In the absence 
of a statutory provision to the contrary, where the 
insurer of the title to several houses, bought by dif- 
ferent purchasers, sues to recover the amount paid 
for taxes, as subrogated to the rights of the insured, 
from the persons chargeable, such rights, if sought 
to be established by action at law, must be enforced 
in separate actions brought in the names of the 
individual owners legally bound to pay the taxes, to 


‘the use of the insurer.®® 


XVI. ACTIONS FOR PREMIUMS 


[§ 72] A claim for the fees of an insurer for 
a guaranty of title will not be held barred in the 
absence of an applicable statute through the exten- 


sion of the application of a statute relating to a 
different although analogous subject. 


XVII. ACTIONS ON POLICY, CERTIFICATE, OR GUARANTY 


[§ 73] A. Conditions Precedent. Although, where 
the policy provides for conditions precedent to the 
right of the insured to bring an action to enforce 
the liability of the company, no action can be main- 
tained upon the policy until such conditions are per- 
formed,? where a policy of title insurance gives the 
insurer a right to demand a valuation of the prop- 
erty under certain conditions, but the insurer has 
never demanded such valuation, the insured, on dis- 
covering encumbrances insured against, need not 
have the property valued to recover on the title 
policy.® 

[§ 74] B. Time To Sue and Limitations. In ac- 
cordance with the general rule applicable to con- 


tracts of indemnity,* a cause of action on a guar- 
anty of title does not accrue, nor the statute of 

limitations begin to run, at the date of the policy,® 

but when loss or damage to the insured oceurs.*® 


[§ 75] C. Defenses—1. In General. In addition 
to defenses which have been considered ag valid or 
invalid in dealing with the substantive rights of 
the parties,’ certain defenses to an action on a 
policy or certificate of title insurance have been 
held invalid,®? such as, a mere knowledge of defects 
on the part of an insuring owner,® that an agreement 
to build, loss due to nonperformance of which was 
insured against, was, due to the insured, unenforee- 
able as an agreement to convey land,?° that the 


92. Breach of warranty as to sub- 
rogation as: 

Available on recoupment plea see in- 

fra § 76. 

Defense see infra § 75. 

93. See Subrogation § 28. 

94, Title Ins. Co. of Richmond v. 
Industrial Bank of Richmond, 157 S. 
E. 710, 156 Va. 322. 

95. See Subrogation §§ 19-22. 

96. New York Title & Mortgage Co. 
v. First National Bank, 51 F.(2d) 485 
[cert den 52 S.Ct. 131]. 

Pa: ent bank on forged indorse- 
pisat ee oe iin loss insured see 
supra § 31. 

97. Pennsylvania Co. v. 
Trust, etc., Co., 99 A. 910, 255 Pa. 322 
[aff 62 Pa.Super. 433]. 

98. Generally see Subrogation §§ 
124-144. 

99. United Security Title Insur- 
ance Co. v. Moskowitz, 95 Pa.Super. 
597. 

1. Union Title Guarantee Co. v. 


Central | 


Perkins, 5 La.App. 389 (construing 
Civ. Code arts 3538, 3542). 


2. See Insurance § 778. 


3. Title Ins. Co. of Richmond v. 
Industrial Bank of Richmond, 157 S. 
E. 710, 156 Va. 322. 


4. See Limitations of Actions § 
91. 


5. Purcell v. Land Title Guarantee 
Co., 67 S.W. 726, 728, 94 Mo.App. 5. 


6. Purcell v. Land Title Guarantee 
Co., supra (eviction). 


“Tt is true that the incumbrance 
under which the plaintiffs were evict- 
ed existed at the time of the issu- 
ance of the certificate in question, 
but the indemnity was not against 
incumbrances, but against the asser- 
tion of such or other claims or rights 
against the property, and loss occa- 
sioned thereby.” Purcell v. Land Ti- 
tle Guarantee Co., supra. 


[a] By statute, in certain juris- 
dictions, the cause of action on a 
policy of title insurance or a guar- 
anty of title of real property does not 
accrue until the discovery of the loss 


or damages suffered. Title Ins. & 
Trust Co. v. City of Los Angeles, 214 
P. 667, 669, 61 Cal.App. 232 [quot Code 
Civ. Proc. § 339, as amended by St. 
(1917) p 299]: 


7 See supra §§ 12-68. 
8 See infra text and notes 9-12. 


9. Empire Development Co. v. Title 
Guarantee & Trust Co., 121 N.E. 468, 
225°SNe Yeu" 53. 


[a] Covenant of warranty or cov- 
enant against encumbrances analo- 
gous.—A title insurance policy is 
much in the nature of 4 covenant of 
warranty or a covenant against en- 
cumbrances; the rule that knowledge 
is immaterial in the case of such 
covenant or warranty is applicable to 
such policy. Empire Development Co. 
v. Title Guarantee & Trust Co., 121 
N.B. 468, 225 N.Y. 53. 


Concealment as ground for avoid- 
ing policy see supra § 27. 


Effect of knowledge of defects of 
title and of encumbrances see Cove- 
nants §§ 41-42. 


10. German-American Title, etc., 
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conveyancing of the property in question was done 
by the conveyancer of the insured,*? that the trus- 
tee of the insured failed to perform his duty of dis- 
charging preéxisting lens.*? 


Breach of warranty. Where the insured has war- 
ranted in a policy of title insurance that the right 
of subrogation shall vest in the insurer unaffected 
by any action of the insured, the breach of such 
warranty is not a complete defense to an action 
on the poliey.?? 


[§ 76] 2. Counterclaim and Recoupment. Al- 
though in accordance with the general rule,** a claim 
of the insurer against the insured not due at the 
commencement of an action on a policy generally 
cannot be set up as a counterclaim, where the an- 
swer set up a counterclaim on the note of the in- 
sured, not due at the time of trial, but no objec- 
tion was made that such counterclaim was pre- 
mature, and the case was tried throughout, includ- 
ing the charge of the court, not excepted to, on 
the theory that it was a proper counterclaim, the 


plaintiff must be held to have waived the objection’ 


that the note was not yet due.*® 


\ 

Breach of warranty. Breach of a warranty by 
the insured that the right of subrogation shall vest 
in the insurer unaffected by any action of the in- 
sured is not available on a plea of common-law 
recoupment in an action on the policy as a sealed 
instrument,!® nor is it available as a plea of stat- 
utory recoupment, where the statutory requirements 
have not been complied with.1* 


{§ 77] D. Jurisdiction.1* Where a complaint con- 
tains no allegation of any obligation on the part 
of the insurer, except to indemnify plaintiffs against 
loss or damage sustained by unmarketability of their 
title, the court has no equitable jurisdiction.1® 


[§ 78] EH. Parties.2° Where a company issues a 
policy of title insurance to itself and all persons 
to whom the policy might be transferred with the 
assent of the company and a transfer to the use- 
plaintiff was duly approved, the insurer as defend- 
ant cannot object that since the insurer cannot sue 
itself, the use-plaintiff can obtain no higher rights 


Co. v. Citizens’ Trust, etc., Co., 42 A. 
682, 190 Pa. 247. 19. 

Right to subrogation see supra § 
0. [al] 
11. Gauler v. Solicitors’ L. & T. 
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cles generally see Insurance § 892. 2s, 


Murphy v. United States Title 24, 
Guaranty Co., 172 N.Y.S. 248. 


; Reason for rule.—The action 
is not one for specific performance. 


[§§ 75-83 


than the legal plaintiff.?1 


[§ 79] F. Pleading—1. In General. The general 
rules of pleading,?? particularly as applied to actions 
on insurance policies,?* usually apply to actions on a 
policy of title insurance.?* 


[§ 80] 2. Declaration, Statement of Claim, or 
Petition—a. In General. When the facts essential 
to the plaintiff’s right of action on a policy of title 
insurance are averred in the declaration in general 
terms, the lack of circumstantial details does not 
afford ground for a demurrer.?°® 


[§ 81] °b..\Setting Out or Annexing Application. 
In accordance with the rule of certain jurisdictions,*° 
where a policy of title insurance contains a war- 
ranty of the facts stated in the application, a state- 
ment of claim that does not contain a copy of the 
application is not sufficient on demurrer.?* 


[§ 82] c. Allegations of Particular Matters—(1) 
Allegation of Occurrence or Fulfillment of Condition 
Precedent—(a) In General. In an action upon a pol- 
icy of insurance of title of land, which guaranteed 
plaintiff against loss from certain causes, provided 
that such loss be ascertained in a manner provided 
by the conditions of the policy, to make out a cause 
of action the declaration must state facts tending 
to show specifically that loss had befallen plaintiff 
in one or more of such modes.” 


Statutory permission to plead performance of con- 
ditions generally does not, in its application to con- 
tracts of title insurance, extend to matters which con- 
stitute the very loss for which the insurer is to be 
answerable ;?® such statutory permission embraces 
the conditions upon which depends the responsi- 
bility of the insurer for the loss when it occurs.?° 
Accordingly, an objection that plaintiff has not al- 
leged the notice and proof of loss and the tender of 
a conveyance, which are satd to be necessary to per- 
fect his right of action, is obviated by the general 
averment of performance of conditions required of 
plaintiff.3? 


[§ 83] (b) Allegation of Eviction or of Final 
Judgment or Decree. In an action upon a covenant 


See Insurance §§ 793-808. 
See cases infra §§ 80-87. 
25. Taylor v. New Jersey Title 


Co., 9 Pa.Co. 634. 

12. Title Ins. Co. of Richmond v. 
Industrial Bank of Richmond, 157 S. 
E. 710, 156 Va. 322. 

13. Title Ins. Co. of Richmond v. 
Industrial Bank of Richmond, supra. 


14. See Set-Off and Counterclaim 
§ 44. 


15. Stensgaard v. St. Paul Real Es- 
tate Title Ins. Co., 52 N.W. 910, 50 
Minn. 429, 17 L.R.A. 575. 


16. Title Ins. Co. of Richmond v. 
Industrial Bank of Richmond, 157 S., 
BH. 710, 156 Va. 322. 


17. Title Ins. Co. of Richmond v. 
Industrial Bank of Richmond, supra 
(under Code § 6145 statutory recoup- 
ratte must be by special plea, sworn 
to). 


18. In actions on insurance poli- 


Murphy v. United States Title Guar- 
ANUV NC Ogu amNEN Seas 


20. Cross references: 
Generally see Parties 47 C.J. p 1 et 
seq. 
In: 
Actions on policies of insurance see 
Insurance § 792. 


Contracts see Contracts §§ 805-825. 


21. Real Estate-Land Title & Trust 
Co. v. Real Estate-Land Title & Trust 
Co., 15 Pa.Dist.&Co. 409. 


[a] Reason for rule.—Defendant 
cannot object to the legal results of 
its own act to the detriment of an in- 
nocent party relying thereon. Real 
Estate-Land Title & Trust Co. v. Real 
Hstate-Land Title & Trust Co., 15 Pa. 
Dist.&Co. 409. 


22. See Pleading 49 C.J. p 1 et seq. 


Guarantee, ete., Co., 56 A. 152, 70 N. 
J.Law 24, 


26. See Insurance § 796 text and 
note 40. 
27. Hankey v. Real Estate Title 


Con TiePa.Co.-820; 


28. Taylor v. New Jersey Title 
Guarantee, etc., Co., 52 A. 281, 68 N.J. 
Law 74. ° 


29. Taylor v. New Jersey Title 
Guarantee, etc., Co., 56 A. 152, T0 N. 
J.Law 24, 


30. Taylor v. New Jersey Title 
Guarantee, etc., Co., supra. 
31. Taylor v. New Jersey Title 


Guarantee, etc., Co., supra. 


[a] Reason for rule.—‘‘These mat- 
ters do not form the gist of the loss.” 
Taylor v. New Jersey Title Guarantee, 
Stipe Co., 56 A. 152, 153, 70 N.J.Law 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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contained in a policy of insurance of the title of 
land, conditicnal on the eviction of the insured 
from the land under an adverse title insured against, 
to make out a cause of action the declaration must 
show either an eviction under a paramount title by 
due process of law, or a disturbance of title or pos- 
session under a paramount title equivalent to an 
eviction;** an averment of a claim of title or of 
eviction under an adverse title is not sufficient.3* 
According to the general rule that the pleader must 
either aver directly the facts which constitute his 
cause of action or set forth the circumstances from 
which those facts necessarily, by intendment of 
law, result,?4 an averment in a declaration that a 
person named, purchased land at a tax sale and 
ever since has lawfully held the land against plaintiff 
is not a sufficient averment that plaintiff was evict- 
ed under the title conveyed by that sale.2> Where 
a policy of title insurance stipulates that no claim 
should arise thereunder unless there has been a 
final judgment or decree upon a lien or eviction un- 
der an adverse title, the necessary averment of 
such judgment, decree, or eviction is not supplied 
by a general averment of performance by the plain- 
tiff of all conditions required of him to be done.?*® 
However, under certain codes, a petition in an ac- 
tion on a title insurance policy is not demurrable 
for failure to allege that the plaintiff has been evict- 
ed, notwithstanding a provision of the policy.** 


[§ 84] (2) Allegation of Indebtedness. A count 
alleging indebtedness is bad where the alleged in- 
debtedness is a mere conclusion of the pleader, with- 
out the averment of any facts to support it.°8 


[§ 85] (3) Allegation of Time. An allegation of 
time in the words “on the day and year aforesaid” 
is sufficiently specific when a precise day has been 
stated in a clause immediately preceding.®® 


[§ 86] (4) Allegation of Damage. A complaint 
in an action on a policy insuring title to real estate 
which contains merely a general allegation of dam- 
age in a certain sum is sufficient;*° it is not neces- 
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sary for plaintiff to allege any facts upon which 
the amount of damage can be estimated.*! 


[§ 87] 3. Affidavit of Defense. Under general 
rules as to the necessity and sufficiency of an affi- 
davit of defense,*? a judgment may be entered for 
want of a sufficient affidavit.4? <A plaintiff, whose 
own evidence shows he cannot recover, cannot do 
so merely because defendant’s affidavit of defense 
does not question the right to sue.** 


[§ 88] G. Issues, Proof, and Variance. In ac- 
cordance with the general rule applicable to the evi- 
dence admissible under the pleadings in actions on 
policies,*® a general allegation of damage in a com- 
plaint in an action on a title policy is sufficient to 
permit proof of such damage as is the naturally and 
legally presumable consequences of the injury done.*® 


[§ 89] H. Evidence—1. Presumptions and Burden 
of Proof—a. Presumptions.*7 Where authorized, 
upon breach of insurer’s obligation and waiver of 
right to defend,*® a settlement made by the in- 
sured in good faith, in circumstances not raising an 
inference of imprudence, is presumptive evidence 
of the amount of liability.*® . 


[§ 90] b. Burden of Proof. The general rules 
which relate to the burden of proof in actions on 
policies of insurance,®° apply.®! Inasmuch as the 
contract is one of indemnity,®? it is incumbent on 
plaintiff to show some loss or damage covered by its 
provisions.°* The burden is on defendant to prove 
fraud in the execution of the policy®* or that a 
defective title is within an exception to the liabil- 
ity of the insurer.®® 


[§ 91] 2. Admissibility—a. In General. The rules 
which govern the admissibility of evidence in civil 
cases,°® particularly in actions on policies of insur- 
ance,°’ apply in general in an action on a contract 
or policy of title insuranee.*8 


[§ 92] b. Policy or Other Contract—(1) Parol or 
Extrinsic Evidence. In accordance with the rule as 
to the admissibility of parol or extrinsic evidence 


32. Barton v. West Jersey Title, 
etc., Co., 44 A. 871, 64 N.J.Law 24. 


33. Barton v. West Jersey Title & 
ppmenty. Co., 44 A. 871, 64 N.J.Law 


34. See Pleading § 140. 


35. Taylor v. New Jersey Title 
Guarantee, etc., Co., 56 A. 152, 70 N. 
J.Law 24, 26. 


“An eviction under the adverse ti- 
tle guaranteed against is certainly 
essential, and in this respect the 
count is defective. Supposing that 
it alleges an adverse title and an 
eviction, it leaves it to mere infer- 
ence that the latter resulted from 
the former. Such an inference is not 
a@ necessary one—an inference of 
law.” Taylor v. New Jersey Title 
Guarantee, etc., Co., supra. 


86. Taylor v. New Jersey Title 
Guarantee, etc., Co., supra. 


37. Kentucky Title Co. v. Hail, 292 
S.W. 817, 219 Ky. 256. 


[a] Reason for rule.—‘‘When the 
exception is embodied in the body of 
the clause, he who pleads the cause 
ought to plead the exception, but 
when there is a clause for the benefit 
of the pleader and afterwards follows 
a proviso which is against him, he 
shall plead the clause and leave it to 


his adversary to show the proviso.’ 
Kentucky Title Co. v. Hail, 292 S.W. 
817, 821, 219 Ky. .256. 


38. Taylor v. New Jersey Title 
Guarantee, etc., Co., 56 A. 152, 70 N. 
J.Law 24. 


[a] Reason for rule.—‘“‘As an in- 
debtedness is not legally shown, the 
promise to pay is nudum pactum.” 
Taylor v. New Jersey Title Guaran- 
tee, etc., Co., 56 A. 152, 153, 70 N.J. 
Law 24. 


39. Taylor v.-New Jersey Title 
Guarantee, etc., Co., 56 A. 152, 70 N. 
J.Law 24. 


40. Glyn v. Title Guarantee, etc., 
Co., 117 N.Y.S. 424, 132 App.Div. 859. 


41. Glyn v. Title Guarantee, etc., 
Co., supra. 


42. See Pleading §§ 362-379. 


43. Gauler v. Solicitors’ L. & T. 
Co., 9 Pa.Co. 634. 


44. Cherry v. People’s Trust Co., 
127 A. 320, 282 Pa. 52. 


45. See Insurance § 815. 


46. Glyn v. Title Guarantee & 
Trust Co., 117 N.Y.S. 424, 1382 App. 
Div. 859. 


47. Presumptions: 
Generally see Evidence §§ 25-88. 


In: 
nous on policies see Insurance § 


Contracts see Contracts §§ 926-959. 
48. See supra § 68. 


49. Jones v. Southern Surety Co., 
230 N.W. 381, 210 Iowa 61 [mod 228 
N.W. 98]. 

50. See Insurance §§ 824-834. 

51. See infra.text and notes 53-55. 

52. See supra § 49. 

53. Banes v. New Jersey Title 
Guarantee, etc., Co., 142 F. 957, 74 C. 
C.A. 127; Fox Chase Bank v. Wayne 
Trust: Co;,/101 ‘A. 979; 258 Pan 2u2s 
Pennsylvania Co. for Insurances on 
Lives and Granting Annuities v. Cen- 
tral Trust & Savings Co., 99 A. 910, 
255 Pa. 322; Wheeler v. Equitable 
Trust Co., 55 A. 1065, 206 Pa. 428. 


54. Jones v. Southern Surety Co., 
230 N.W. 381, 210 Iowa 61 [mod 228 
N.W. 98]. 

55. Jones v. Southern Surety Co., 
supra (defect for which the assured 
was liable or responsible at the date 
of the policy). 

56. See Evidence § 89 et seq. 

57. See Insurance §§ 835-851. 


58. See cases infra §§ 92-95. 
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generally in actions on insurance policies,>® evidence 
has been held inadmissible®® or admissible.®* 


[§ 93] (2) Opinion Evidence. In an action on a 
policy of title insurance, the testimony of experts 
in such insurance as to what they would have done 
under similar circumstances,®? as to the custom of 
other title insurance companies in such cases,°* and 
to the legal conclusion that the policy should have 
been different in form,*®* is incompetent. 


[§ 94] c. Cause of Loss. In an action on a policy 
indemnifying a mortgagee against loss, among other 
causes, by reason of the failure to complete a build- 
ing operation according to certain plans, the insured 
could not show that the houses were not built in ac- 
cordance with such plans without prior proof of 
actual loss.°5 Where a title company, which issued 
a policy guaranteeing plaintiff’s title to land, refused 
to defend a suit against plaintiff involving the title 
to said land, the entire record in such suit, which 
resulted in judgment against plaintiff, is admissible 
to show whether plaintiff’s loss of land was due to 
a superior record title, within the policy, or to ad- 
verse possession or encroachments not covered by 
the policy.*® 


[§ 95] d. Extent of Loss. The general rules 


59. See Insurance § 840. ration v. 
60. See cases infra this note. 
[a] Circumstances under which 


TITLE INSURANCE 


Virginia-Carolina Tie & 
Wood Co., 148 S.E. 815, 152 Va. 698. 


Defense of action against insured 


[§§ 92-97 


which govern the relevancy of evidence®? apply to 
evidence as to the extent of loss in actions on a pol- 
icy of title insurance.®* 


Opinion evidence. In an action on a policy, agree- 
ing to indemnify a mortgagee against liens and the 
noncompletion of a building operation, where the 
rights of the parties are determined by the actual 
value of the property as shown by a judicial sale 
on the enforcement of mechanics’ liens, opinion evi- 
dence, tending to show that the market value of 
plaintiff's mortgage was less than its face value, or 
that the houses in question would have been worth 
less finished than they sold for at the sheriff’s sales, 
was inadmissible.*® 


[§ 96] 3. Weight and Sufficiency. The general 
rules which govern the weight and sufficiency of evi- 
dence in actions on policies of insurance’® apply in 
an action on a policy or contract of title insurance."* 
Accordingly, evidence has been held sufficient’? or 
insufficient’® to establish an essential element of 
plaintiff’s right to recover under a policy of title 
insurance, or insufficient to establish an essential 
element of defendant’s affirmative defense.7* 


[§ 97] I. Trial—1. In General. The rules regard- 
ing the trial of civil actions,7° particularly the trial 


title policy. Guaranty Title & Trust 
Corporation v. Virginia-Carolina Tie 
& Wood Co., 148 S.B. 815, 152 Va. 698. 
Causes of loss generally see supra §§ 


i 


"4 


i) 
, 


ee 


policy was issued.—An offer by plain- 
tiff in an action on a policy to show 
the circumstances under which the 
title policy was issued to show the 
intention of the parties was properly 
overruled. Banes v. New Jersey Title 
Guarantee, etc., Co., 142 F. 957, 74 C. 
C.A. 127 (particularly that the insur- 
ance of a legal title was demanded 
and that deeds of assignment, by 
which plaintiff acquired his interests, 
were drawn by the defendant’s direc- 
tions). 


[b] Interpretation of contract by 
defendant’s attorney.—In an action 
against a title guaranty company for 
the failure of a title guaranteed, sub- 
ject to the validity of a judgment in 
favor of plaintifi’s assignor, where 
defendant stated in its certificate that 
in the opinion of its attorney the ad- 
verse claimant’s title was not good, 
testimony of such assignor as to oral 
statements made by defendant’s at- 
torney regarding the contents of the 
certificate and its legal effect is in- 
admissible where no showing has been 
made of the authority of the attorney 
to interpret the contract of the in- 
surer. Whitaker v. Title Insurance & 
Trust Co., 199 P. 528, 186 Cal. 432. 


61. See case infra this note. 


[a] Mistake——Oral evidence of 
mistake in the date of the policy is 
admissible. Trenton Potteries Co. v. 
Title Guarantee, etc., Co., 68 N.E. 132, 
176 N.Y. 65. 


62. Trenton Potteries Co. v. Title 
Guarantee, etc., Co., 68 N.E. 132, 176 
N.Y. 65. 


63. Trenton Potteries Co. vy. Title 
Guarantee, etc., Co., supra. 


64. Trenton Potteries Co. v. Title 
Guarantee, etc., Co., supra. 
65. Wheeler v. Equitable Trust 


Co., 55 A. 1065, 206 Pa. 428. 


Yitle inswrance as contract of in- 
demnity see supra § 49. 


66. Guaranty Title & Trust Corpo- 


see supra §§ 62-67. 


67. See Evidence § 89 et seq. 
68. See case infra this note. 
[a] Agreement among lienors at 


sale.—(1) In an action on a policy of 
title insurance, agreeing to indemnify 
a mortgagee against liens, where such 
liens were filed and a final judgment 
awarded the lienors the fund which 
otherwise would have paid the mort- 
gage, an offer to show that there was 
an agreement among the lienors that 
one should bid for all was irrelevant 
(Fox Chase Bank v. Wayne Junction 
Trust. Co:,.101 A. 979, 980, 258 -Pa: 
272 [“‘it did not tend to prove that the 
purchase by such party was not bona 
fide or that such fact affected the 
amount of the bid’]), (2) especially 
where there was no offer to show that 
the insured mortgagee knew of such 
agreement (Fox Chase Bank vy. Wayne 
Junction Trust Co., supra). 


69. Fox Chase Bank vy. 
Junction Trust Co., supra. 


{a] Reason for rnuile.—‘Plaintiff’s 
loss was the fund it failed to receive 
because of the liens, and not what 
someone might estimate the market 
value of the mortgage or property.” 
Fox Chase Bank v. Wayne Junction 
Trust Co., 101 A. 979, 980, 258 Pa. 272. 


Wayne 


70. See Insurance §§ 852-861. 

71. See cases infra this section. 
72. See cases infra this note. 
[a] Cause of loss.—Where the rec- 


ord in a suit in another state involv- 
ing the title of one insured under a 
title guaranty policy disclosed that 
plaintiffs in such suit based their 
claim of title on an unbroken chain of 
recorded deeds running to the original 
patentee, and nothing in such record 
indicated that they relied on adverse 
possession, it showed sufficiently that 
the insured lost the land on account 
of a superior record title in plaintiffs 
in such suit within the terms of the 


31-48. 


[b] Notice of loss—(1) Prompt 
notification. Title Ins. Co. of Rich- 
mond vy. Industrial Bank of Rich- 
mond, 157 S.E. 710, 156 Va. 322. (2) 
Defendant not prejudiced by any de- 
lay. Title Ins. Co. of Richmond v. 
Industrial] Bank of Richmond, supra. 
Notice of loss generally see supra § 


73. See case infra this note. 


[a] Loss.—Where a testator, who 
owned an interest in a mortgage, de- 
vised his estate to his widow for life 


-with remainder to his children, and 


plaintiff acquired by assignment the 
interest of two of such children in 
the mortgage and obtained from de- 
fendant a contract of guaranty 
against loss that he might sustain 
by reason of existing defects of title 
or liens affecting his interest in the 
mortgage, a loss to enable plaintiff to 
recover on such policy was not shown 
merely by evidence that a receiver 
appointed for the estate of decedent 
had collected the portion of the mort- 
gage debt belonging to the estate, and 
had satisfied the mortgage to that ex- 
tent, where it did not appear that the 
proceeds were not still in the hands 
of the receiver. Banes v. New Jersey 
Title Guarantee & Trust Co., 142 F. 
96%, ‘T4CiGsA. LET 


eign of liability see supra §§ 49— 


74 See case infra this note. 


{a] Fraudulent representation or 
concealment inducing issuance of pol- 
icy.—McLoughlin v. Bridgeport Land 
& Title Co., 121 A. 175, 99 Conn. 134 
(evidence held to sustain finding that 
defendant had actual knowledge, as 


distinguished from imputed notice, - 


of the facts). 


Fraud, misrepresentation, or con- 
cealment see supra §§ 24—27. 


75. See Trial [88 Cyc 1238]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


oe 
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wed 


§§ 97-102] 


instructions from the court.7® 


[§ 99] 3. Instructions. 


insurance.§% 


merely, but of actual knowledge.®® 
[§ 101] J. Appeal and Error. 


76. See Insurance §§ 862-878. 

77. See cases infra §§ 98-100. 

78. See Insurance § 863. 

79. See cases infra this note. 

fa] FBPraud.—Where defendant ask- 
ed to go to the jury on the question 


whether plaintiff, upon procuring the 
policy, fraudulently concealed from 
defendant facts within his knowledge 
tending to show that he did not have 
a good title, and the evidence almost 
conclusively showed such _ conceal- 
ment, it was error to direct a verdict 
for plaintiff. Vaughn v. United 
States Title Guaranty & Indemnity 
Co., 122 N.Y.S. 393, 1387 App.Div. 623. 


[b] Defect within exception.— 
Where the evidence as to whether or 
not a defect was within the excep- 
tions to a policy of title insurance 
was oral and contradictory, the ques- 
tion was properly submitted to the 
jury. Pennsylvania Laundry Co. v. 
Land Title & Trust Co., 74 Pa.Super. 
329. 


{c] Goss.—(1) Generally. Penn- 
sylvania Co. for Insurances on Lives 
and Granting Annuities v. Central 
Trust & Savings Co., 99 A. 910, 255 Pa. 
322. (2) Amount. Jones v. South- 
ern Surety Co., 230 N.W. 381, 210 Iowa 
61 [mod 228 N.W. 98] (weight to be 
given to testimony regarding the val- 
ue of land, part of which was covered 
by the policy). (3) Good faith and 
prudence in settlement. Jones v. 
Southern Surety Co., supra (whether 
or not a settlement, made by the in- 
sured upon breach of the insurer’s ob- 
ligation to defend and waiver of the 
me) right to do so, was made in good faith 
= and in the exercise of reasonable or 
= ordinary prudence is one of fact to be 
E determined by the attendant circum- 
a stances). 


Instructions see infra § 99. 


Settlement as prima facie evidence 
of amount of liability see supra § 89. 
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‘ 80. See Trial [38 Cyc 1594]. 

a 81. See Contracts §§ 1019-1031. 

Ee 82. See Insurance §§ 873-877. 

. 83. See cases infra this section. 
{a] Instruction held proper.— 


Where plaintiff had settled. a suit 
D against him, an instruction that the 
. settlement must have been reasonable 
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of actions on a policy of insurance?® in general ap- 
ply to actions on a policy of title insurance.77 


[§ 98] 2. Questions of Law and Fact. In accord- 
ance with general rules applicable in cases of ac- 
tions on a policy of insurance,’® questions of fact, 
in an action on a policy of title insurance, are ordi- 
narily for the jury, to be determined under proper 


; The general rules ap- 
plicable to instructions in civil actions®® on con- 
tracts,*! particularly to actions on policies of in- 
surance,®* apply to an action on a policy of title 


[§ 100] 4. Findings.84 In an action on a title in- 
surance policy, findings by the trial court that de- 
fendant knew the facts and was not induced to is- 
sue the policy by suppression of any material fact, 
it was held, were not findings of constructive notice 


The usual rules,®® 
particularly as applied to actions on a policy of in- 


Lv ears 4 ae ¥ 
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suranee.’8 


by the policy.®° 
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surance,** apply to actions on a policy of title in- 


[§ 102] K. Amount of Recovery®®—1. In Gen- 
eral. In a case of total loss of title there is but one 
measure to be applied, and that is the value of the 
property lost up to the limitation if any imposed 


Where the title has been rejected 


by a purchaser on account of a defect insured against, 


plaintiff is entitled to recover only for the actual loss 
suffered which, at most, in the absence of some 
clause in the policy fixing a different measure, is 
the difference between the value of the premises 
unencumbered, as shown by the actual sale, and their 
value as encumbered. 
of such clause, can plaintiff recover as indemnity 
the agreed price of sale.®? 
jected because of outstanding interests in the prop- 
erty which had to be purchased or foreclosed, and 
not because of liens or encumbrances which could 


In no event, in the absence 


Where the title was re- 


be satisfied by payment, plaintiff may recover the 
actual loss sustained, consisting of the difference 


and made in “good faith,” “good 
faith’ meaning the exercise of that 
caution and diligence which honest 
men of ordinary prudence would ex- 
ercise under the same or similar cir- 
cumstances, is proper. Jones v. 
Southern Surety Co., 230 N.W. 881, 
210 Iowa 61 [mod 228 N.W. 98]. 


[b] Refusal of requested instruc- 
tion held erroneous.—In an action to 
recover of defendant title insurance 
company as indemnitor the value of 
plaintiff’s title as mortgagee of cer- 
tain land, the trial court erred in 
failing to instruct that the jury 
should find for defendant title insur- 
er, if they found plaintiff made a con- 
veyance to a third person and took 
back a mortgage from him in bad 
faith and in fraud of the rights of 
persons who might deal with plaintiff 
as mortgagee. Clarke v. Massachu- 
setts Title Ins. Co., 129 N.E. 376, 237 
Mass. 155. 


84. Findings: 


Generally see Trial [88 Cyc 
seq 1953]. 

In actions on policies see Insurance 
§ 878. 


1907 et 


85. McLoughlin Vv. Bridgeport 
Land & Title Co., 121 A. 175, 177, 99 
Conn. 134 (“The distinction between 
actual knowledge and imputed notice 
is in this case important - be- 
cause a finding limited to imputed 
notice might be consistent with the 
conclusion that the defendant, though 
eareless, was in fact induced to is- 
sue the policy by the failure of the 
plaintiff to disclose the real nature of 
the transaction” in question). 


$6. See Appeal and Error 3 C.J. p 
256. 

87. See Insurance §§ 881-883. 

88. See cases infra this note. 

[a] Assumption of no fraud and 


no defect of title within exception of 
policy.— Where it was not established 
in a suit to cancel the title of the 
insured, and is not pleaded nor proved 
in the suit in question, the court on 
an appeal by the insurer, will assume 
that a defect in title is not within the 
exception of a policy of title insur- 
ance and that the insurer was not 
guilty of misrepresentation or con- 
eealment in obtaining the policy. 
Jones v. Southern Surety Co., 230 N. 


between the price for which plaintiff contracted to 
sell the property and the price plaintiff received 


ee 381, 210 Iowa 61 [mod 228 N.W. 


[b] Statement in certificate of 
facts held insufficient to sustain 
claim.—In order to take advantage of 
the provision in the title policy to ap- 
ply if assured “refused to permit her 
name to be used in defense thereof 
{suit involving title], or in the pros- 
ecution of any appeal, writ of error 
or other proceeding the guarantor 
may properly elect to take therein,” 
the insurer should show clearly, not 
simply, that assured “refused to go 
any further,” but that assured pre- 
vented insurer from prosecuting an 
appeal, writ of error, or other pro- 
ceeding, or that the insured refused 
to permit the use of her name by the 
insurer, or that it might not have 
prosecuted appeal or writ of error had 
it wished to do so. Marandino v. 
Lawyers’ Title Insurance Co., 159 S. 
E. 181, 156 Va. 696. 


[ec] Effect of verdict.—A verdict 
in favor of the insurer has been held 
to establish a fact in his favor. 
Jones v. Southern Surety Co., 230 N. 
W:. 381, 210 Iowa 61 [mod 228 N.W. - 
98] (a settlement, made by the in- 
sured upon breach of the insurer’s 
obligation to defend and waiver of 
the right to do so, was made in good 
faith and in the exercise of ordinary 
caution and prudence). Review of 
verdict generally see Appeal and Er- 
ror §§ 2834-2852. 


{d] Effect of failure to argue as- 
siguments of error.—Where objec- 
tions were made to the teen on 
the subject of the value of the land 
insured, but not argued, although as- 
signed as error, the evidence will be 
regarded as properly in the record. 
Jones v. Southern Surety Co., 230 N. 
W. 381, 210 Iowa 61 [mod 228 N.W. 
98]. Effect of failure to argue as- 
signments of error generally see Ap- 
peal and Error § 2466. 


89. Scope of liability see supra §§ 
49-56. 

90. Gauiler v. Solicitors’ L, & T. 
Co., 9 Pa.Co. 634. 

91. Murphy v. United States Title 
Guaranty Co., 172 N.Y.S. 243, 104 
Misc. 607. 

92. Murphy v. United States Title 


Guaranty Co., supra. 
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after the defect was cured.°? Where the parties 
have so contracted, plaintiff, in an action on a pol- 
icy of title insurance for a loss resulting from a 
deficiency in the land insured, is entitled to recover 
the market price of the deficiency, that is, what he 
could have got for the deficiency if he could have 
sold it, rather than a proportionate part of the pur- 
chase price.°* 


Purchase by insured. When the beneficiary of a 
trust deed, whose interest is insured against loss 
because of liens, foreclosing, purchases the supposed- 
ly unencumbered property, he is damaged to the ex- 
tent of preéxisting street assessments.°° 


City lot for building purposes. Plaintiff, recover- 
ing for the loss sustained under a policy insuring 
the title of city lots to be used for building pur- 
poses, is not limited to the value of the strip of 
ground taken by adverse user and the cost of de- 
fending an equity proceeding establishing such 
right.°® 


Remote, consequential, or unanticipated damages. 
Under statutes which prohibit the recovery on a con- 
tract of remote or consequential damages or such 
as are not anticipated by the parties,®’ the insured 


TITLE INSURANCE—TITULAS EST JUSTA, ETC. 


¢ SS te 
* 


[§§ 102-104 


in a suit against a title guaranty company for the 
alleged breach of a contract in the nature of a war- 
ranty of title to certain real estate, cannot recover 
as damages expenses incurred in attempting to se- 
cure a loan upon the property, which plaintiff failed 
to obtain because of a defect in title,°® nor attor- 
neys’ fees and costs in a suit against the plaintiff 
on a contract and encumbrance expressly excepted 
from defendant’s certificate of title.®® 


[§ 103] 2. For Encroachments. Assured, under 
a policy insuring the title against encroachments, is 
entitled to recover the difference between the value 
of property when purchased as it was with encroach- 
ments and its value as it would have been if there 
had been no encroachments.* 


[§ 104] 3. For Noncompletion of Buildings. A 
purchaser of ground rents, insured against loss by 
reason of the noncompletion of buildings, may re- 
cover his loss, not to exceed the amount of his in- 
surance, measured by the difference in the market 
value of the ground rents if the buildings had been 
completed as provided by the agreement and their 
value with the buildings in the uncompleted state 
in which they were left.? 


*TITLE PAGE. 


TITULO:2 In Spanish law, the cause in virtue 
ef which anything is possessed, and the instrument 
by which. the right is accredited.* “Titulo” does 
not indicate the measure of the right, interest, or 
estate of the party. The word is a nomen gener- 
alissimum, to be applied as well to title papers, which 
convey title, in the usual acceptation of the term,® 
as to those which confer a mere right of oceupancy.® 


Titulo colorado is one which a person has when 


93. Montemarano v. Home Title In-| 329, 338. 


surance Co., 180 N.E. 241, 258 N.Y. 


“When a property consists of farm- 


he buys a thing, in good faith, from whom he be- 
lieves to be the owner.” 


Titulo putativo is one which is supposed to have 
preceded the acquisition of a thing, although in 
fact it did not, as might happen when one is in 
possession of a thing in the belief that it had been 
bequeathed to him.® 


TITULUS EST JUSTA CAUSA POSSIDENDI 
ID QUOD NOSTRUM EST. 


[a] “Sale of ground rents issuing 
out of land on which were uncomplet- 


478 (plaintiff is not limited to nomi- 
nal damages, consisting of expenses 
the plaintiff had to pay the would-be 
purchaser for the cost of search and 
brokers’ commissions), 


94. Kentucky Title Co. v. Hail, 292 
S.W. 817, 219 Ky. 256. See Flockhart 
Foundry Co. v. Fidelity Union Trust 


Co., 1382 A. 493, 102 N.J.Law 405 (un-}| 


der the particular terms of a contract 
of title guaranty, where there was a 
breach because of an outstanding in- 
terest or title in a portion of the 
lands involved, the measure of the 
loss was the value of the portion 
affected by such outstanding interest 
or title as of the date of a bona fide 
contract of sale of such lands by the 
party guaranteed, and such loss was 
not to be measured by the value of 
the lands affected as of the time of 
making such guaranty). 


95. Title Ins. Co. of Richmond v. 
Industrial Bank of Richmond, 157 S. 
BE. 710, 156 Va. 322 (such loss, occur- 
ring at the time the insured, relying 
on the policy, made its purchase, is 
not measured by what it might real- 
ize at some future time under other 
conditions). 


96. Pennsylvania Laundry Co. v. 
Land Title & Trust Co., 74 Pa.Super. 


ing land one acre of which is as val- 
uable as another, then if a corner of 
the farm be lost, the measure of dam- 
ages ‘is the value of the part lost. 
When, however, we come to consider 
the case of city lots to be used for 
building purposes, it is very clear 
that the mere value of the strip of 
ground taken is not the proper meas- 
ure of damages. A strip of ground 
three feet wide taken out of the mid- 
dle of a _twenty-foot building lot 
would diminish the value of the parts 
thus separated.” Pennsylvania Laun- 
dry Co. v. Land Title & Trust Co., su- 
pra. 


97. See statutory provisions. 


General rule to same effect see 
Damages § 76. 


98. Buffington v. Atlanta Title & 
woe he 159 Se 297, 43 Ga.App. 
construing Civ. Code [1910] §§ 
4394, 4395). : ee 


99. Buffington y. Atlanta Title & 
Trust Co., supra. 


1. Glyn vy. Title Guarantee, ete., 
Co., 117 N.Y.S. 424, 182 App.Div. 859. 


2. German-American Title,  etc., 
Co..v. \Citizens? "Drust,aetc., Cor, 420A, 
682, 190 Pa. 247. 


ed buildings would furnish a very un- 
satisfactory and inconclusive test of 
their value.” German-American Title 
& Trust Co. v. Citizens’ Trust & Sure- 
ty Co., 42 A. 682, 683, 180 Pa. 247. 


1. See Title ante § 3. 
2. See also Title ante. 


3. Escriche Diccionario [quot De 
Haro v. U. S., 5 Wall. (U.S.) 599, 626, 
18 L.Ed. 681]. 


4 De Haro v. U. S., supra. 
5. See Property §§ 57-59. 
6. De Haro v. U. S., supra. 


[a] In Spain and Mexico “there 
are a class of titles (titulos) not 
translative of property.” De Haro v. 
jer eee Wall. (U.S.) 599, 626, 18 L. 


mo Doliendo v. Biarnesa, 7 Philip- 
pine 232, 234 [quot Viso Derecho Civ- 
il, Parte Segunda p 541]. 


8. Doliendo y. Biarnesa, supra 
[quot Viso Derecho Civil, Parte Se- 
gunda p 541]. 


9. A maxim meaning “A title is 
the just right of possessing that 
which is our own.” Peloubet Leg. 
Max. [cit Altham’s Case, 8 Coke 150b, 
153b, 77 Reprint 701]. 


*By CHARLES REZNIKOFF (Title Page—Tortious inclusive). 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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TO.1° [§ 1] A. In General. 


used in a different sense.17 


intention with which it was used.18 


Of person or object.1® 
direction.?° 


10. “To-day” post. 


“Unto” see Into 33 C.J. p 479 note 
11 [b]. 


11. Balch v. Arnold, 59 P. 434, 437, 
9 Wyo. 17. . 


12. Hazlehurst v. Freeman, 52 Ga. 
244, 246. 


13. Bloch Queensware Co. v. Smith, 
80 S.W. 592, 593, 107 Mo.App. 13 [quot 
Coca Cola Bottling Co. of Arkansas 
v. Coca Cola Bottling Co., (Ark.) 35 
S.W.(2d) 579, 581]. 


14. Garden City v. Merchants’ etc., 
Bank, 60 P. 823, 824, 8 Kan.App. 785 
[quot Myers v. Winona Interurban 
mag Co., 98 N.E. 131, 132, 50 Ind.App. 


15. Ard v. People, 182 P. 892, 893, 
66 Colo. 480; Bloch Queensware Co. v. 
Smith, 80 S.W. 592, 593, 107 Mo.App. 
13 [quot Coca Cola Bottling Co. of 
Arkansas v. Coca Cola Bottling Co., 
(Ark.) 35 S.W.(2d) 579, 581]. — See 
infra text and notes 17, 18. 


16. Bouvier L. D. [quot Stough v. 
Reeves, 95 P. 958, 42 Colo. 432, 
437;. Maynes v. Gray, 76 P. 443, 69 
Kan. 49, 105 Am.S.R. 146, 2 Ann.Cas. 
518]; Coca Cola Bottling Co. of Ar- 
kansas v. Coca Cola Bottling Co., 
(Ark.) 35 S.W.(2d) 579, 581; Breash- 
ers v. Norman, 2 S.W.(2d) 53, 54, 176 
Ark. 26; Skeritt Inv. Co. v. City of 
Englewood, 248 P. 6, 8, 79 Colo. 645; 
Garden City v. Merchants’ etc., Bank, 
60 P. 8238, 824, 8 Kan.App. 785 [quot 
Myers vy. Winona Interurban Ry. Co., 
98 N.E. 131, 182, 50 Ind.-App. 258]; 
Stuart v. Fox, (Me.) 152 A. 413, 419; 
Littlefield v. Hubbard, 113 <A. 304, 
306, 120 Me. 226; State v. Bushey, 24 
A. 940, 84 Me. 459, 460; Bradley v. 
Rice, 13 Me. 198, 201, 29 Am.D. 501; 
Bloch Queensware Co. v. Smith, 80 S. 
W. 592, 593, 107 Mo.App. 13; Littleton 
Bridge Co. v. Pike, 47 A. 108, 72 Vt. 
7, & 

fa] “Primarily a word of exclu- 
sion.’”—Hoffman v. Bigham, 24 S.W. 
(2d) 125, 130, 324 Mo. 516. 


[b] In its common use (1) : 
to’ . . . is a word of exclusion 
is understood as well by the layman 
as by the lawyer.” Littlefield vy. Hub- 
bard, 113 A. 304, 120 Me. 226,230. (2) 
By an indorsement on a note of the 


“that 


payment of interest “to July 26,” 
“taking the word ‘to’ in its plain, or- 
dinary, and popular sense. . it 


is clear the interest was paid only un- 
til or before the 26th _inst.—that is, 
embracing the time which was com- 
pleted when the 26th day commenc- 
ed.” Stearns v. Sweet, 78 Ill. 446, 448. 


[c] Used as word of exclusion.— 
Boise Valley Const. Co. v. Kroeger, 
105 P. 1070, 1072, 17 Idaho 384, 28 
L.R.A.N.S. 968; Maynes v. Gray, 76 
P. 443, 69 Kan. 49, 105 Am.S.R. 146, 
2 Ann.Cas. 518; Garden City v. Mer- 


\ 


A preposition,?1 
with no precise, fixed meaning,!? no one specific 
meaning in a legal sense,!* nor any settled legal 
meaning,’ and the meaning is to be ascertained 
from reason and the sense in which it is used.?® 
It is generally defined to be a word of exclusion,2® 
unless, by necessary implication, it is manifestly 
Where “to” is ambig- 
uous and equivocal in the particular connection in 
which it occurs, it is construed as exclusive or inclu- 
_ Sive, according as the subject matter may show the 


“To” eenerally indicates 
On the one hand it has been held that 
“to” an object excludes the terminus referred to;?4 


TO 


Of time. 


[62 C.J.] 1071 


on the other, that, as commonly used of direction 
“to” an object, the word conveys to the mind the 
idea of movement toward, and actually reaching, 
a specified point or object.?2 1 
not universal;** and the word is sometimes employ- 
ed in a sense that embraces a part of this idea only, 
or simply as a word of direction.2+ 


This use, however, is 


In common parlance and sometimes in 
legal phraseology, “to” may be applied to time.?° 
The word has no precise and definite: signification 
to require the exclusion of the last day of a given 


period by reason of its plain grammatical meaning.?® 


chants’, etc., Nat. Bank, 60 P. 823, 
824, 8 Kan.App. 785; McCuiag v. Phil- 
lips, 10 Man. 694. 


17. Bouvier L. D. [quot Skeritt 
Inv. Co. y. City of Englewood, 248 P. 
6, 8, 79 Colo. 645; Stough v. Reeves, 
95 P. 958, 42 Colo. 432, 437; Maynes 
v. Gray, 76 P. 443, 69-Kan. 49, 105 
Am.S.R. 146, 2 Ann.Cas. 518; Garden 
City v. Merchants’, etc., Nat. Bank, 60 
P. 823, 824, 8 Kan.App. 785 [cit An- 
derson L. D., and quot Myers v. Wi- 
nona Interurban Ry. Co., 98 N.E. 131, 
132, 50 Ind.App. 258]; Littlefield v. 
Hubbard, 113 A. 304, 306, 120 Me. 226; 
State v. Bushey, 24 A. 940, 84 Me. 459, 
460; Bradley v. Rice, 13 Me. 198, 201, 
29 Am.D. 501; Littleton Bridge Co. 
v. Pike, 47 A. 108, 72 Vt. 7. See State 
v. Burton, 78 P. 413, 414, 70 Kan. 199 

“““to’ . . .« will be treated as in- 
elusive if a purpose to use it in that 
sense is manifest’); State v. Flutch- 
er, 66 S.W. 429, 166 Mo. 582 [quot Cen- 
tury D.] (“‘‘to’ . . . is sometimes 
a-word of ‘inclusion’’”); White v. 
County Court of Mercer County, 86 
S.E. 765, 766, 76 W.Va. 727 (“‘to” is 
not necessarily exclusive; it must be 
given a reasonable construction ac- 
cording to the subject-matter, and is 
sometimes taken inclusively). See 
also Stevens v. Ambler, 23 So. 10, 12, 
39 Fla. 575 (‘to” “may be used in a 
different or more limited sense [than 
that of attaining a specified point or 
object]; and it will be so construed 
whenever the context, or the nature 
of the subject-matter to which it is 
applied, shows an intention to use 
it in such other sense’’). 


18. Gottlieb v. Fred W. Wolf Co., 
23 A. 198, 75 Md. 126, 132. See Union 
Pac. R. Co. v. Hall, 91 U.S. 343, 348, 
23 L.Ed. 428 [quot Coca Cola Bot- 
tling Co. of Arkansas v. Coca Cola 
Bottling Co., (Ark.) 35 S.W.(2d) 579, 
BO LeGe tO rn ter hs [is] taken inclu- 
sively, according to the subject-mat- 
ter’’). 

[a] In statute or instrument.—(1) 
Whether or not ‘to’ will be held to 
be a word of “inclusion or exclusion 
is usually determined by the context 
of the statute or instrument in which 
. . . used.” State v. Benson, 58 P. 
217, 21 Wash. 365, 370. (2) ‘‘Whether 
the word [‘‘to”’] will be held to be 
one of exclusion or inclusion is usu- 
ally determined by the context of the 
statute, and will be held to include 
or exclude as the evident intention of 
the legislature requires.” Ard v. Peo- 
ple, 182 P. 892, 898, 66 Colo. 480. 


[b] “®@o life.’—Where a _ statute 
provided that imprisonment upon con- 
viction for rape ‘‘may extend to life,” 
and it was contended that ‘‘to,” as 
generally defined, was a word of ex- 
clusion and was so used and that a 
construction of the statute to author- 
ize a judgment of imprisonment for 
life involves changing the word “to” 


It often indicates a coming or passing into a day, as 
well as arrival at it.?7 
is from day to day, or from one day “to” another, 


Whenever the expression 


to “for” or the word “life” to “death,” 
it was held that if the language of the 
statute was not to be construed to 
mean that the imprisonment might 
extend to the end of life, “then it 
must necessarily mean that it may 
extend to the beginning of life, which 
would render the provision ridicu- 
lous.” People y. Poole, 119 N.E. 916, 
917, 284 Til. 39. 


[c] Used in inclusive sense.—Coca 
Cola Bottling Co. of Arkansas v. Coca 
Cola Bottling Co., (Ark.) 35 S.W.(2d) 
579, 581; Skeritt Inv. Co. v. City of 
Englewood, 248 P. 6, 8, 79 Colo. 645; 
Ard v. People, 182 P. 892, 893, 66 Colo. 
480; Stough v. Reeves, 95 P. 958, 42 
Colo. 432, 4837; Stevens vy. Ambler, 23- 
So. 10, 12, 39 Fla. 575; Gottlieb v. 
Fred: W. Wolf Co., 23 A..198, 199, 75 
Md. 126; State v. Flutcher, 66 S.W. 
429, 166 Mo. 582; Conawingo Petro- 
leum Refining Co. v. Cunningham, 75 
Pa. 138; Littleton Bridge Co. v. Pike, 
47 A. 108, 72 Vt. 7; State v. Benson, 
58 P. 217, 21 Wash. 365, 370; Rex v. 
Knight, 7 B.&C. 413, 1 M.&R. 217, 14 
E.C.L. 188, 108 Reprint 777. 


19. In description see Boundaries 


20. Balch vy. Arnold, 59 P. 434, 437, 
9 Wyo. 17. 


21. Sinford v. Watts, 122 A. 573, 
574, 123 Me. 230; State v. Bushey, 24 
A. 940, 84 Me. 459, 460; Montgomery 
v. Reed, 69 Me, 510, 514; Bonney v. 
Morrill, 52 Me. 252, 256. 


22. Stevens v. Ambler, 23 So. 10, 
12, 39 Fla. 575, 579; Moran v. Lezotte, 
19 N.W. 757, 758, 54 Mich. 88. 


“The meaning is not satisfied un- 
less the point or object be actually 
attained.” Stevens vy. Ambler, supra; 
Moran vy. Lezotte, supra. 


[a] ‘**¥o’ an object does not mean 
within 500 feet thereof.” Stevens v. 
Ambler, 23 So. 10, 12, 39 Fla. 575. 


23. See infra text and note 24. 


24 Moran v. Lezotte, 19 N.W. 757, 
758, 54 Mich. 83. 


“As we say to the north or to the 
south, when we mean in those direc- 
tions merely; or as in the army an 
officer might command a wounded 
man, or any impediments, to be tak- 
en to the rear.” Moran y. Lezotte, su- 
pra. 


25. Conawingo Petroleum Refining 
Co. v. Cunningham, 75 Pa. 138, 140, 
141. 


26. Conawingo Petroleum Refining 
Co. vy. Cunningham, supra. 


27. Conawingo Petroleum Refining 
Co. vy. Cunningham, supra. 


“Thus it is said, ‘the court adjourn- 
ed from the 30th to the 31st of De- 
cember,’ or ‘from the 1st to the 
31st,’ or ‘from day to day.’ Now in 


1072 [62 C.J.] 


the second day is ineluded.?® 


to the first day of such period.*° 


as a part of the contract;*1 


An order of court or 
a stipulation, providing for time to a certain date 
within which to do an act in court practice, such as 
the filing or service of a paper, includes the date 
named, as the close of the period prescribed.?® If 
the time named as limiting the extension for filing 
a bill of exceptions is designated by a word which 
includes an extended and indefinite number of days, 
as to a certain term of court, “to” limits the time 
Ordinarily, where 
a contract simply provides that it is to extend to a 
certain date, “to” excludes the date following it 
on the other hand, 
where a contract is to take effect from its date and 
continue to a certain other date, the latter date is 
not excluded but is to be considered as the last day 
of the contract.?2. “To” is sometimes ambiguous and 


TO 


‘up 10.74" 
Phrases:5°’ 


equivoeal in the particular connection in which it 


each instance we understand that the 
court will reassemble on the last day. 
. . . Again, one says, ‘I have to 
the 31st to do a thing,’ or the other 
says, ‘you shall have to the 31st to 
do it. No one doubts the party can 
do the thing on the 31st. Such is the 
time designated for performance.” 
Conawingo Petroleum Refining Co. v. 
Cunningham, supra. 


Generally see Time § 33. 


28. Conawingo Petroleum Refining 
Co. v. Cunningham, 76 Pa. 138, 140. 


29. Penn Placer Min. Co. v. 
Schreiner, 35 P. 878, 14 Mont. 121. 


fa] Where day certain is named 
“to” which the time is extended to 
serve or file a bill of exceptions the 
day to which the time is extended is 
included. Thompson v. Reynolds, 204 
P. 516, 518, 59 Utah 416; Jeremy Fuel 
& Grain Co. vy. Denver & R. G. R. Co., 
203 P. 863, 59 Utah 266, 276. 


30. Bloch Queensware _ Co. v. 
Saat 80 S.W. 592, 593, 107 Mo.App. 
3. 


Time for filing transcript or ab- 
rey ae record see Appeal and Hrror 
2196. 


“Yo the January term” see infra 
text and note 14. 


“To the October term” 
text and note 18. 


31. Brandenburg vy. Buda Co., 132 
N.E. 514, 516, 299 Ill. 1338. 


see infra 


32. Brandenburg v. Buda Co., su- 
pra. 
33. Oberhaus y. State ex rel. Mc- 


Namara, 55 So. 898, 902, 173 Ala. 483. 


84. See At § 1. 

35. See By 9 C.J. p 1109 text and 
note 62. 

36. See In § 6 text and note 50. 


“In” equivalent see In § 6 text and 
note 50 


87. U. S. v. Alaska Consol. Can- 
neries, 2 F.(2d) 614, 616; Hazlehurst 
v. Freeman, 52 Ga. 244, 246; People 
v. Klammer, 100 N.W. 600, 601, 137 
Mich. 399; Farmers’ Turnpike Road 
v. Coventry, 10 Johns. (N.Y.) 389, 
392; Mohawk Bridge Co. v. Utica, etc., 
R. Co., 6 Paige (N.Y.) 554, 562; Cona- 
wingo Petroleum Refining Co. v. Cun- 
ningham, 75 Pa. 1388, 140; Pittsburg 
vy. Pittsburg, ete; R. ‘Co, 25 Pa.Co. 
425, 429. 


fa] “To” city—(1) “A road de- 
scribed as leading to a city is not gen- 


( 
erally understood as stopping at the] “until.” 


corporate line, but rather as extend- 
ing into the city.” White v. County 
Court of Mercer County, 86 S.H. 765, 
766, 76 W.Va. 727. (2) “It is well 
settled that a charter authorizing a 
railroad company to construct its line 
‘to’ a city empowers it to construct 
its line ‘into’ the city.” Waycross 
Airline R. Co. v. Offerman, etc., 
Co., 35 S.E. 275, 109 Ga. 827, 829. See 
also Railroads § 135. (3) Where, by 
their charter, the incorporators of a 
turnpike company were authorized to 
carry the road “to the city of Hud- 
son,” this “did not mean that the road 
was to terminate on arriving at the 
north bounds of the city, which are 
the middle of Major Abraham’s creek, 
and several miles from the compact 
part of the city.” Farmers’ Turnpike 
Road v. Coventry, 10 Johns. (N.Y.) 
389, 392. But see Rogers vy. City of 
Jackson, (Mich.) 231 N.W. 621, 623 
(as used in a statute relative to a 
highway, “to Jackson” means merely 
to the city limits and not to the com- 
pact part of the city, where the pur- 
pose of the legislature was to improve 
rural roads as distinguished from ur- 
ban roads). (4) In a grant to a rail- 
road, ‘by the phrase ‘to Salt Lake 
City,’ Congress evidently meant the 
inhabited portion of the city .. . 
without reference to the artificial line 
which marked its territorial limits. 
That phrase was employed in the act 
in the same sense in which it is or- 
dinarily used in common_ parlance 
with reference to the city. When Mr. 
A, says, ‘I am going to Salt Lake 
City,’ he does not mean that he is 
simply going to the line that marks 
its territorial limits, but that he is 
going into the city where the people 
live.” Moon v. Salt Lake City, 76 P. 
222, 226, 27 Utah 4385. 


“Into” 33 C.J. p 479. 


; Ae See Of 46 CJ. p 901 note 49 
a]. 


39. See Till ante. 


40. Conawingo Petroleum Refining 
Co.. v. Cunningham, 75 Pa. 188, 140. 
See Boundaries § 5 note 17 [f]. 


[a] In its natural meaning “to” 
signifies ‘‘towards.” Colledge v. Har- 
ty, 6 Exch, 205, 210, 155 Reprint 545. 


“To the rear’ and “toward the 
rear’ equivalent see infra note 19 [a]. 


ibeet end or “Towards” [38 Cyc 


41. See Until [39 Cyc 841 note 45]. 


[a] In reference to limit of time 
“to” has the same meaning as 


“According  to,’’54 
law,’®? “any law 
standing,”®? “equal to,”°* “extended to,”5> “extend 


oceurs in provisions for a period of time for the per- 
formance of an act, and it is construed as exclusive 
or inclusive, according as the subject matter about 
which it is used may show the intention in using 
the word to have been.** 


Other words compared. The primary meaning of 
“at” is “to,” without implication of motion.** 
may be synonymous with “by, , 
“of,738 “ti]l,789 “toward” or “towards,”*° “until,”’*t 
or “within.”42 “To” may be equivalent to “from. 
“To” has been compared to “during,”’** and distin- 
guished from “ab,”’45 “from,”4*® “in,”47 “till,”4* and 


so”? 
9935 cnie o 6 “into,’73% 


943 


“according to 
to the contrary notwith- 


694, 696. (2) Ordinarily, where a con- 
tract simply provides that it is to 
extend to a certain date, the word 
“to” means “until.” Brandenburg v. 
ie Co., 132 N.E. 514, 516, 299 I11. 
33. 


42. Chicago v. MacChesney, 88 N. 
E. 560, 240 Ill. 174, 176 [cit Anderson 
L. D.]; Houghton County St. Ry. Co. 
v. Common Council of Village of Lau- 
rium, 98 N.W. 393, 395, 135 Mich. 614. 


[a] In charter of company “to” 
has frequently been construed to 
mean to a point within the place to 
which the corporation was authorized 
to construct its road, especially where 
there is found in the body of the act 
anything to indicate that intention. 
McCartney v. Chicago, etc., R. Co., 112 
Ill. 611, 626. See also Railroads § 135. 


43. See Whiteside v. Oasis Club, 
(Mo.) 187 S.W. 27, 29 (“it can make 
no difference whether we say that 
one’s land extends to a stream or 
from it; both forms equally imply 
that it is in contact with the water 
course’’). 


44. See During 19 C.J. p 838 note 
83 [a]. 


45. Colledge v. Harty, 6 Exch. 205, 
211, 155 Reprint 515. 


46. Balch v. Arnold, 59 P. 434, 437, 
9 Wyo. 17. 


ERO’ bt. te oe ACICR TES direction 
towards as plainly as ‘from’ indicates 
direction away from.” Balch y. Ar- 
nold, supra. : 


“From” as antithesis and correla- 
=e see From § 3 text and notes 50, 


47. See In § 6 note 50 [a]. 
48. See Till ante. 
49. Houghton County St. Ry. Co. v. 


Common Council of Laurium, 98 N.W. 
393, 395, 135 Mich. 614. 


50. Particular phrases as creating 
rete dy estate see Husband and Wife 
51. See According 1 C.J. p 584 
notes 4-7; From § 3 text and note 55. 


52. See Wills [40 Cye 1655]. 


“Proved according to law” see 
Prove 50 C.J. p 827 text and note 92. 


53. See Any § 6 p 239 note 62. 

54 See Equal § 1 text and ; 
gaeey. notes 

55. See Extend 25 C.J. p 225 text 


McCuiag v. Phillips, 10 Man.'and notes 10, 11, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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_ to and inelude,”5* “go to,”57 “known to,”>8 lots “46 


ter 50778 shall’ be liable: .. 


amount,”®° “shipped to,”®! “ship to,”°? “subject: to 
arrival,”°* “title to,”°+ “to a common purpose,”®® 
“to a highway,”®* “to all intents and purposes what- 
soever,”®? “to a moral and reasonable certainty,”®§ 
“to.and along the highway to the place of begin- 
ning,”’®® “to and amongst,’7° “to and for the use 
of,”71 “to and from,”?? “to end on,”7? “to any point 
within this state,”74 “to a road,”7> “to both hus- 
band and wife,”7® “to December 2d,”7? “to each of 
the others,”7® “to excess,”’7® “to Ist May,’8° “to 
her own proper use,’”’®1 “to her use and behoof for- 
ever,”’®? “to his wife,’’8’ “to its natural condition,”§4 
Pro dackson, 65 Mtoh vuly 726,78" “to. life,78% \ “to 


56. See Extend 25 C.J. p 225 note 
77 [hb]. 


57. See Go 28 C.J. p 711 text and 
note 80. 


58. See Know § 3 text and notes 
49-51. : 


59. Skeritt Inv. Co. v. City of En- 
glewood, 248 P. 6, 8, 79 Colo. 645. 


60. Siegman v. Maloney, 51 A. 10038, 
63 N.J.Eqg. 422, 440 [aff 54 A. 405, 65 
N.J.Eq. 372]. 


fa] As used in a statute relative 
to the liability of directors of a cor- 
poration, “to” in the expression “shall 
be liable . . to the full amount” 
seems to indicate that the liability 
may, under supposable circumstances, 
be less than the whole amount. Sieg- 
man v. Maloney, 51 A. 1003, 63 N.J.Eq. 
422, 440 [aff 54 A. 405, 65 N.J.Eq. 872]. 


61. See Ship § 10 text and note 38. 
62. See Ship § 9 text and note 14. 


63. See Arrival 5 C.J. p 532 note 
39 [b]. 


64. Balch v. Arnold, 59 P. 434, 4387, 
9 Wyo. 17. 


[a] Followed by “nroperty,’”’ 
“land,” or the like, the expression “‘ti- 
tle to” is well understood, ‘meaning 
ownership of the land or property.” 
Balch v. Arnold, 59 P. 434, 437, 9 Wyo. 
Bie 


[b] Patent ambiguity.—As used in 
“saving and excepting the title to the 
United States” in a deed, ‘‘title to” is 
a patent ambiguity; ‘we know of no 
circumstances under which the ex- 
pression can be correctly or even in- 
telligibly used as describing the title 
of the owner.” Balch v. Arnold, 59 
P. 434, 487, 9 Wyo. 17. 


65. See Master and Servant § 782 
text and note 19. 


66. Buck v. Squiers, 
489. 


67. Bowyer v. Bampton, Str. 1155, 
93 Reprint 1096. 


68. Austin v. State, 64 S.E. 670, 6 
Ga.App. 211. 


[a] “Beyond a reasonable doubt” 
identical.—(1) ‘‘Neither in common 
parlance nor in legal vernacular is 
there any difference between the two 
expressions.” Austin v. State, 64 Ss. 
EB. 670, 6 Ga.App. 211, 212. (2) The 
phrases are Later in spines a8 

ied to the quality of proof in 
ts Varner ae State, 108 S.E. 80, 
27 Ga.App. 291. ‘To a moral certain- 
ty” as equivalent to ‘‘beyond all rea- 
sonable doubt” see Criminal Law § 
2403. 


69. Western Union Telegraph Co. 
v. Krueger, 74 N.E. 25, 26, 36 Ind.App. 


348. 
70. Doe vy. Alchin, 2 B.&Ald, 122, 


22 Vt. 484, 


TO 


.) to ‘the -full 


125, 106 Reprint 311. 


71. Rutgers College v. Morgan, 60 
A. 205, 71 N.J.Law 663, 670. 


72. Colledge v. Harty, 6 Exch. 205, 
20 L.J.Exch. 146, 148, 155 Reprint 515. 


73. See Landlord and Tenant § 51 
text and note 29. 


74. W. A. Gaines & Co. v. Holmes, 
es Poh 327, 380, 154 Ga. 344, 27 A. 


75. Sizer v. Devereux, 16 Barb. (N. 
Y.) 160, 166. 


76. Kelly v. Kelly, 
962, 221 Ky. 759. 


[a] “To either husband or wife” 
distinguished.—Kelly v. Kelly, 299 S. 
W. 961, 962, 221 Ky. 759. 


77. Penn Placer Min. Co. v. 
Schreiner, 35 P. 878, 14 Mont. 121. 


78. See Other § 5 text and note 89. 


79. See Excess 23 C.J. p 181 note 
15 [b]. 

80. McCuiag v. Phillips, 
694, 696. 


Py ag Snyder y. Snyder, 10 Pa. 423, 


[a] “Equivalent to her own pecul- 
iar use, as essentially belonging to 
her, or to her own use strictly.” Sny- 
der v. Snyder, 10 Pa. 423, 424. 


82. Chase v. Ladd, 26 N.E. 429, 153 
Mass. 126, 127, 25 Am.S.R. 614. 


In re Gruendike, 98 P. 1057, 154 
628, 631. 


See Natural § 18 text and note 


299 S.W. 961, 


10 Man. 


83. 
Cal. 
84. 
23. 
85. 
86. 
87. 


See supra note 37 [a] (3). 
See supra note 16 [b] (2). 
See supra note 18 [b]. 


88.. Carolan v. Yoran, 93 N.Y-.S. 
935, 104 App.Div. 488, 490, 16 N.Y. 
Ann,.Cas. 339 [aff 79 N.E. 1102, 186 N. 
Wevo toll 


89. Thomas vy. Hatch, 23 F.Cas.No. 
13,899, 3 Sumn. 170, 179. 

90. Bullock v. Long, 156 N.E. 743, 
745, 260 Mass, 129. 

91. Janes v. Fonda, 3 A. 195, 58 
Vt. 453, 454. 

92. See Other § 5 text and note 92. 


93. Buer v. Prescott, (Tex.) 14 S. 
W. 138. 

94. See supra note 37 [a] (4). 

95. Haas v. Tough, 72 P. 856, 857, 
67 Kan. 253: 

[a] “Extension of time to make a 
case for this court ‘to sixty days’ we 
construe to mean the same as if ‘to’ 
had been omitted.” Haas v. Tough, 
72 P. 856, 857, 67 Kan, 253. 


96. See Effect § 1 text and note 11. 
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me known,”®® “to or by a monument on the bank,’”®? 
“to or for the use of charitable, educational, or re- 
ligious societies or institutions,”®° “to or from the 
kilns,”®! “to others,”®? “to plaintiff’s damage, $500.- 
00,”°5 “to Salt Lake City,”®4 “to sixty days,”9> “to 
that effect,”°® “to that end,”®’ “to the amount of,” 
“to the amount of stock,’”®® “to the bank,”! “to the 
bank of the stream,”? “to the city of Hudson,’? “to 
the eredit of,”* “to the damage,’”® “to the effect,” 
“to the extent,”’ “to the extent of their lawful pri- 
ority,”® “to the extent of their stock,’”® “to the fifth 
day of the regular June, 1902, term of court,”?° “to 
the Gulf of Mexico,”!1! “to the head of the cove, 
thence around the western side of the cove,’’2 “to 
the house,”!* “to the January term,”!* “to the low 


97. Weber v. Bryant, 37 N.E. 203, 
161 Mass. 400, 402. 


98. Swartley v.. McCracken, 7 
Montg. Co. (Pa.) 49, 50 (the phrase 
ea no more than the amount spec- 
ified). 


99. McDonnell v. Alabama Gold L. 
Ins. Co., 5 So. 120, 85 Ala. 401, 407. 


1. Thomas y. Hatch, 23 F.Cas.No. 
18,899, 3 Sumn, 170, 179. 


a5" See Boundaries § 5 note 17 [el] 


3. See supra note 37 [a] (3). 


4 Sisseton Live Stock Shipping 
Ass’n v. Drovers’ State Bank, 206 
N.W. 394, 395, 164 Minn. 484. 


5. Weber v. Morris & HE. R. Co., 
385 N.J.Law 409, 414, 10 Am.R. 253. 


“To the damage of the plaintiff of 
£ —, and therefore he brings his 
suit” see Pleading § 187 note 19 [a]. 


6. People v. Berry, 141 N.E. 132, 
133, 309 Ill. 511. 


[a] As defined by lexicographers, 
the phrase, as used in an indictment 
for perjury charging that the accused 
testified “in substance and to the ef- 
fect, the following” means ‘purport, 
meaning, or intent.” People v. Berry, 
141 N.B. 132, 138, 309 Ill. 511. 


7. Omaha First Trust Co. v. Al- 
len, 51 F.(2d) 1069, 1070. 


8. Maxwell Lumber Co. vy. 
nelly, (N.M.) 287 P. 64, 67. 


9. McDonnell v. Alabama Gold L. 
Ins. Co., 5 So. 120, 85 Ala. 401, 407. 


10. State v. Bradbury, 74 P. 231, 
232, 67 Kan. 808. 


11. Lipscomb v. 
(Fla.) 133 So. 104, 107. 


[a] In statute defining boundaries 
of county, “to the Gulf of Mexico” 
will be construed to mean ‘to the 
boundary line of the state of Florida 
in the Gulf of Mexico.” Lipscomb v. 
Gialourakis, (Fla.) 133 So. 104, 107. 


12. See Boundaries § 5 note 17 [d]. 


13. Scales v. Masonic Protective 
Assoc., 48 A. 1084, 70 N.H. 490, 491. 
See Health Insurance § 7; Mutual 
inet Insurance § 179 note 93 [a] 
(4). 


[a] “In the house” not equiva- 
lent.—‘‘Strictly speaking, confinement 
to a house differs from confinement 
in a house.” Scales v. Masonic Pro- 
tective Assoc., 48 A. 1084, 70 N.H. 490, 
491. See In § 6 note 50 [a]. 


14. Swain v. London & Lancashire 
Fire Ins. Co., 38 So. 3, 49 Fla. 397. 


[a]. Where no particular day of 
term is mentioned in an entry of ap- 
peal, the phrase “to the January 
term’? means that the appeal is taken 
to the first day of the January term. 


Con- 


Gialourakis, 
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water mark,’!® “to them and their heirs, 
the middle of,”!7 “to the October term,”1® “to the 
rear,”’?® “to the road,”?° “to the road and thence 
by the road,”?1 “to the satisfaction,’”’?? “to the sat- 
isfaction of the State Tax Commission,”?* “to the 
shore,”?* “to the sole and proper use, benefit and 
behoof,”2® “to the survivors,”?* “to the tenant,”?? 
“to the 28th day of January, 1899,”?% “to the wa- 
ter,”29 “to whom it may concern,’’*® and “up to.’ 


[§ 2] B. 
with, or as 


Phrases: 


Sign of Infinitive.” 


Swain v. London & Lancashire Fire 
IMs eConwess! -oO.c on 49) Mla. 397.) See 
also Appeal and Error § 1125. 


15. Emerson v. Taylor, 9 Me. 42, 
43, 23 Am.D. 531. 


16. Industrial Trust Co. v. Keyes, 
124 A. 101, 102, 45 R.I. 496. 


17. See Boundaries § 83. 


18. Bloch Queensware Co. Vv. 
Smith, 80 S.W. 592, 107 Mo.App. 13, 
LS. 


[a] “To the first of the term; that 
is, up to and including the first day.” 
Bloch Queensware Co. v. Smith, 80 
S.W. 592, 107 Mo.App. 13, 15. 


19. Wood v. Los Angeles Ry. Corp., 
Lbdi ee OS, ls Lae Cale lb: Moran: Ve 
pe caeke 19 N.W.757, 758, 54 Mich. 


[a] “Yoward the rear’ equivalent. 
—Wood v. Los Angeles Ry. Corp., 155 
P. 68, 71, 172 Cal. 15. See Boundaries 
§ 5 note 17 [f]. 


20. Goodeno vy. Hutchinson, 54 N. 
Edd 9s 163. 


21. Oxton v. Groves, 
372, 28 Am.R. 75. 


22. Ching Hong Yuk v. U. S., 23 F. 
(2d) 174. 
Cross references: 

“To the entire satisfaction” see Sat- 
isfaction § 7 text and notes 6, 7. 
“To the full and complete satisfac- 
tion” see Satisfaction § 7 text and 

note 8 

“To the satisfaction of the court” see 
Satisfaction § 7 text and note 5. 
See also Prove 50 C.J. p 827 text 
and note 96. 

“To the satisfaction of the jury” see 
Satisfaction § 7 text and note 10. 

“To the satisfaction of the owner” 
ac Satisfaction § 7 text and note 


68 Me. 371, 


“To their satisfaction’? see Satisfac- 
tion § 7 text and note 9. 


“To your satisfaction” see Satisfac- 
tion § 7 text and note 12. 


23. Lee v. State Tax Commission 
of Alabama, 123 So. 6, 9, 219 Ala. 513. 


24. See Boundaries § 5 note 17 [el]. 


ai See Sole 58 C.J. p 802 note 14 
26. See Survivor 60 C.J. p 1189 


text and note 78. 


27. Freeman v. Collier Racket Co., 
ave S.W. 1129, 1130, 44 Tex.Civ.App. 


[a] “By the tenant” intended by 
the legislature. Freeman y. Collier 


To is also used 
a sign of, the infinitive mood of verbs.?* 


“Brings evidence to show,’’* “cause to 
believe,’?5 “ground to believe,”®* “held to appear 
or answer,”?* “induce to suppose,”?® “notice of loss 
to be given promptly,’’*® “shipment to be made, 


TO 


9916 “to 


240 


Tex.Civ.App. 177. 


28. State v. Benson, 58 P. 217, 21 
Wash, 365, 370. 


29. Babson vy. Tainter, 10 A. 63, 79 


Me. 368, 370. 

20. Sawyer v. Hopgood, 13 N.Y.St. 
711. See Bowers v. Jarrell, 210 Ill. 
App. 256, 257. 

Bewley it may concern” [40 Cyc 

31. See Up [39 Cyc 844 note 61]. 


“To” distinguished see supra text 
and note 49. 


32. See To Wit 63 C.J. 
33. Webster New Int. D. 


34 Central R. Co. v. Freeman, 75 
Ga. 331, 338. 


[a] “Brings facts that show” dis- 
tinguished.—‘“‘To say that a party 
‘brings evidence to show’ is not an 
affirmation that it does show the 
facts stated, and is quite distinct 
from, and opposite to, an assertion 
that he brings facts that show such 
and such things; the one form of ex- 
pression merely designates the pur- 
pose for which the evidence is intro- 
duced; the other is a positive decla- 
ration that it establishes those facts.” 
State R. Co. v. Freeman, 75 Ga. 331, 


35. See Cause 11 C.J. p 36 text and 
note 30; Ground § 3 note 73 [a]. 


feces See Ground § 3 text and note 


37. See Hold § 8 text and note 2. 


38. See Induce 31 C.J. p 887 text 
and note 43. 


39. See Promptly 50 C.J. p 719 text 
and note 44. 


40. See Shipment § 2 text and 
notes 93-96. 


41. See Promptly 50 C.J. p 719 text 
and note 46. 


42. Lewitus v. Brown & Seccomb, 
241 N.Y.S. 79, 81. 


43. See Alter 2 C.J. p 1165 note 84. 


44. F. D. Gleason Coal Co. v. U. 
S., 30 E.(2d) 22; 28. 


45. See Apply 4 C.J. p 1400 note 29. 


46. See Arrival 5 C.J. p 532 note 
ia Arrive 5 C.J. p 535 note 52 


“Selling to arrive” see Arrival 5 C. 
J. p 532 note 39 [c]. 


47. See Appropriate 4 C.J. p 1456 
note 44 [a]. 


48, See Assess § 1 text and note 59. 
49. Fay v. District Court of Ap- 


“shipment to be made promptly, 
event,’42 “to alter and regulate, é 
course of,”44 “to apply on account,”*> “to arrive,”** 
“to appropriate,’*" “to assess . . . : 
“to assist a court or judge whose calendar is con- 
gested,”*® “to assist sick people,”®° “to balance ac- — 
count,”*1 “to be,”5? “to be brought within one — 
year,”®? “to be charged,”®+ “to be eommenced, 
“to be defined,”®*® “to be divided betweeni them into 
three parts,”>" “to be divided equal,”’>* “to be done 
by,”5® “to be effected,”®® “to be followed,”®* “to 
be forwarded,”®? “to be inhabited,’®? “to be left 
till called for,”’*+ “to be paid,”®> “to be paid over 
and divided,’** “to be paid out of my estate,’®? “to 
be prevented,”®® “to be prosecuted,”®® “to be proved 


9941 
9943 


“to alter the 


948 
damages, 


955 


2, 254 P. 896, 899, 200 Cal. 522. 


“Assist the court” see Assist 5 C.J. 
p 1314 note 65 [a]. 


50.- Moorcroft v. Simpson, 50 Ont. 
L. 148, 64 Dom.L.R. 231, 238, 239, 20 
Ont.W.N. 78. 


51. See Balance 6 C.J. p 1170 note 
22 [e]. 


52. In re Folsom, 56 N.Y. 60, 65. 


53. Gulledge v. Seaboard Air Line 
Ris. Coi,: 60) Stk: T3494 35 4 TaN 
234, 125 Am.S.R. 544. 


54. Chicago Union Traction Co. v. 
Chicago, 65 N.E. 451, 199 Ill. 484, 546, 
59MLAR. Ae Gol. 


P 55. White v. Hunt, 6 N.J.Law 415, 
18. 
56. State v. Hocker, 18 So. 767, 769, 


36 Fla. 358. 


[a] Applied to defined boundaries. 
—‘‘When already fixed and defined 
boundary lines are proposed by a new 
measure ‘to be defined,’ it is tan- 
tamount to saying that lines already 
defined will be redefined, changed, 
altered, and a new definition and fix- 
ing thereof established, different 
from the old.” State v. Hocker, 18 
So. 767, 36 Fla. 358; 367. 


57. Anderson v. Parsons, 4 Me. 
486, 491. 
58. Henry v. Thomas, 20 N.E. 519, 


118 Ind. 23, 30. 


59. Northam v. Casualty Co. 
America, 177 F. 981, 984. 
woe See Shipment § 2 text and note 
él. 
1022. 
é2. 
29. 


of 


Scott v. Scott, .CN-J:) 285) A. 


See Forward § 3 text and note 


63. Crow v. Davis, 91 L.T.Rep.N.S. 
88, 92; London County Council v. Da- 
vis, 77 L.T.Rep.N.S. 693, 696, 14 T.L. 
RLS, 

[a] “Intended to be inhabited” 
equivalent. Crow v.-Davis, 91 L.T. 
Rep.N.S. 88, 92. 


64. Chapman v. Great Western R. 
Co; QiB D2 783 282. 


65. See Paid § 1 text and note 39. 


6& In re McQueen’s Will, 163 N. 
Y.S. 287, 298, 99 Misc. 185. 

[a]. “Shall pass to,” “to go to,” “to 
pay to,” “I give’ equivalent as used 
in a will. In re McQueen’s Will, 163 
N.Y.S. 287, 298, 99 Misc. 185. 


67. Hinson v. Hinson, 97 S.B. 465, 
LGINEG Od se 


68. See Not 46 C.J. p 499 note 36. 
69. vig re Shapter, 99 P. 35, 44 Colo. 


Racket Co., 105 S.W. 1129, 1130, 44! peal, Second Appellate Dist., Division 547, 55 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“to abide the 


6 70. 
«866, 104 App.Div. 312, 318, 34 N.Y.Civ. 
Ke Etec. 247 [aff 77 N.E. 1183, 185 N.Y. 
% 71. See Select 57 C.J. p 106 text 
e. and' note 43. 


72. See Ship § 10 text and: notes 
40-42. 
73. Atkinson v. Truesdell, 6 N.Y.S. 


509, 57 N.Y¥.Super. 226 [aff 27 N.E. 
844, 127 N.Y. 230]. 


[a] “In the glass business the 
words ‘to be taken’ between fixed 
dates [used in a contract] have the 
particular meaning that the buyer 
has the right of ordering the goods 
to be shipped as he wishes, between 
the dates, and the seller must ship 
them as the buyer orders, and may 
not deliver the goods without such 
order of the buyer.” Atkinson v. 
Truesdell, 57 N.Y¥.Super. 226, 227, 6 
cate 509 [aff 27 N.E. 844, 127 N.Y. 


“To be taken as ordered” see Take 
§ 2 text and note 92 


74. Powers v. Wells, 91 N.E. 717, 
244 Ill. 558, 569. 


Pe Brugman v. Noyes, 6 Wis. ue 
76. O’Brien v. Murphy, 
700, 701, 189 Mass. 353. 
: 77. State v. Oldham, 98 S.W. 497, 
: 502, 200 Mo. 538. 
78. City of Houston v. Dooley, 89 
S.W. 777, 778, 40 Tex.Civ.App. 371. 


[a] “To come after 1896” intended 
by phrase as used in statute. City of 
Houston v. Dooley, 89 S.W. 777, 778, 
40 Tex.Civ.App. 371. 


pees See Continue 13 C.J. p 202 note 
a]. 


75 N.E. 


1 


80. In re Kidd’s Estate, 141 A. 644, 
293 Pa. 21. 


81. Rose v. St. Clair, 28 F.(2d) 
189, 191. 
82. “Carefully preserve” not equiv- 


alent see File § 3 note 89 [a]. 
83. See Have § 1 text and note 52. 


“HWabendum and tenendum’” see 
Deeds § 72. 


: 84 See Prove 50 C.J. p 827 text 
£ and note 97 


85. Dallas County Levee Improve- 
‘ ment Dist. No. 6 v. Rugel, (Tex.Civ. 
i App.) 20 S.W.(2d) 148, 151. 

s6. See Atlantic Ocean 5 C.J. p 
1437 note 65 [c]. 

87. See Open § 1 text and notes 
19-22. See also Highways § 1 text 
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signature,”?° “to be selected,”?1 “to be shipped,”?? 
“to be taken,”7? “to be used and disposed of during 
her life the same as I might do if living,”7* “to be 
used as cabinet warerooms,’’® “to be used in com- 
mon,”’® “to be used or oceupied,”?? “to come,”?® “to 
continue,”’’® “to dispose of at her death among my 
children,”’° “to effect the object of the conspira- 
ey,” “to file,”®? “to have and to hold,’’®? “to have 
the will proved,”’’* “to levy and collect taxes,’”’® 
“to navigate the Atlantic Ocean between Europe 
and America,”S® “to open” street or road,§* “to pass 
and to work,’*® “to prescribe or act,’’®® “to pre- 
vent,”®° “to produce a continuous flow,”®! “to raise 
money,”®? “to reconstruct, improve, and maintain 
such trunk highway,”®? “to recover for moneys on 
deposit therewith,’®4 “to sell or dispose of its 
lands,”®® “to ship by,”®® “to take stock in any char- 


TO—TOBACCO 


so browned.+ 


Phrase: 


Phrase: 


Matter of Burbank, 93 N.Y.S.{and note 71. 


_ 88 Kemp v. Southern Coal & Min- 
ing Co., 197 Ill. App. 17, 22. 


[a] “To work and to be” equiva- 
lent.—Kemp v. Southern Coal & Min- 
ins, (Co,, 197 LMApp iy; 22! 


89. Webb v. Francis J. Lewald 
Coal Co., (Cal.) 4 P.(2d) 532, 534. 


90. Missouri Pac. R. Co. v. Eckel, 
31 P. 6938, 49 Kan. 794, 800. 


“To prevent all disputes and litiga- 
tion” see Prevent 49 C.J. p 1343. 


91. Coal Creek Drainage & Levee 
Dist. v. Sanitary Dist. of Chicago, 167 
N-E. 807, 818, 336 Ill. 11. 


92. See Raise § 3 note 44. 


93. Automatic Signal Advertising 
Co. v. Babcock, 208 N.W. 132, 138, 166 
Minn. 416. 


[a] As used in a statute relative 
to a highway, the expression means 
“to build and keep in proper condi- 
tion for public traffic, not a part of 
such trunk highway, but the whole of 
it; that is, to keep the highway in 
repair and open to public traffic and, 
in so far as may be, free from danger- 
ous obstruction.” Automatic Signal 
Advertising Co. v. Babcock, 208 N.W. 
132, 166 Minn, 416. 


94. Blessing v. First Nat. Bank, 
230 N.Y.S. 446, 447. 


95. See Sell § 7 note 43. 


‘a See Ship § 9 text and notes 16, 


97. Von Hostrup v. Madison City, 
1 Wall. (U.S.) 291, 296, 17 L.Ed. 538. 


98. See supra note 88 [a]. 
99. Century D. [quot Kellogg 


Toasted Corn Flake Co. v. Quaker 
Oats Co., 235 F. 657, 659, 661, 662]. 


1. Century D. [quot Kellogg Toast- 
ed Corn Flake Co. v. Quaker Oats Co., 
supra]. - 

2. Century D. [quot Kellogg Toast- 
ed Corn Flake Co. v. Quaker Oats Co., 
supra]. 

3. Webster D. [quot 


Toasted Corn Flake Co. 
Oats Co., supra]. 


4 Century D. [quot Kellogg Toast- 
ed Corn Flake Co. v. Quaker Oats 
Co., supra]. ; 

5. Kellogg Toasted Corn Flake Co. 
v. Quaker Oats Co., 235 F. 657, 659, 
660. 

6. Tobacco: 


As legitimate article see Commerce § 
18 note 16 [b] (7). 


Kellogg 
v. Quaker 
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tered company for making a road or roads to said 
city,”®* and “to work and to be.’’8 


TOAST. [§ 1] A. As Noun. 
perficially browned by the fire;®® a slice of bread 


Bread in slices su- 


- [§ 2] B. As Verb. To brown by the heat of a 
fire;? to dry and brown by the heat of a fire.* 


As an intransitive verb. To brown with heat. 
“Toasted.”’® 


TOBACCO.® [§ 1] A. As Noun. Any of a genus 
(Nicotiana) of solanaceous plants.” 
charter and marketing agreement of a co-operative 


association, “tobacco” has been construed to refer 
to dark tobacco.® 


“Dark tobacco. 


As used in the 


Dealer in see Licenses § 78 text and 
note 63. 


Duty on see Customs Duties § 35. 
Sale of: 
Prohibition of see Sunday § 51. 


Regulation of see Municipal Corpo- 
rations § 587. 


Smoking of, prohibition of 
nicipal Corporations § 587 


cee see Internal Revenue §§ 148— 


see Mu- 


Distinguished from: 


“Drug” 19 C.J. p 766 note 36 [g]. 
“Food” § 1 note 1 [g]. : 
“Medicine” § 2 text and note 68. 


Related terms: 
Ri ea ve 8 C.J. p 1110 text and note 


“Cigar” 11 °C.J. p 765. 
“Cigarette” 11.C.J. p 765. 
“Willers” 25 C.J. p 1128. 


“Willer tobacco” see Fillers 25 C.J. p 
1128 note 1 [a]. 


“Habana”? 28 C.J. p 1322. 

“Leaf tobacco” 36 C.J. p 972. 

“Scrap tobacco” see Scrap § 2. 
“Smoking tobacco” see Smoke § 3. 
“Wrapper” [40 Cyc 2865]. 

ee tobacco” [40 Cyc 2865 note 


7. Webster New Int. D. 


8. Brame v. Dark Tobacco Grow- 
ers’ Co-op. Ass’n, 278 S.W. 597, 601, 
212 Ky. 185. 


9. Brame v. Dark Tobacco Grow- 
ers’ Co-op. Ass’n, supra. 


[a] “Dark tobacco includes four 
subtypes known as ‘dark fired,’ ‘Green 
river,’ ‘stemming,’ and ‘one sucker.’”’ 
Brame v. Dark Tobacco Growers’ Co- 
op. Ass’n, 278 S.W. 597, 600, 212 Ky. 
185 (based on agreed stipulation of 
facts). 


[b] “Burley” tobacco distinguish- 
ed.—‘“‘Burley and dark tobacco are 
separate and distinct types, are of 
different character, used for different 
purposes and grown in geographical- 
ly distinct territories, though some 
burley has always been grown in the 
dark district and some dark tobacco 
in the burley district. Burley tobac- 
co is of light weight and color, of 
thin texture, and is air cured. It is 
used in the manufacture of cigarettes 
and cigars, chewing and smoking to- 
bacco, and principally consumed in 
this. country. Dark tobacco... . |. 
is chiefly an export crop; approxi- 
mately 85 per cent. of it being used 
by foreign countries. It is heavy in 


1076 [62 C.J.] 


[§ 2] B. As Adjective. Phrases: “Public tobacco 
warehouse,”!° “tobacco markets . . . tobacco 
growers,”!! “tobacco products.”?? 


TO-DAY. Phrase: “To-day by wireless.”23 


TOGETHER. In company,'* the one with the 
other,*® with one another.1® The word also means 
mutually, reciprocally.17 In one sense, the word 
means into or in union with each other as wholes 
or parts so as to be combined or joined with each 
other;18 conjointly;!® in or into combination, con- 
junction, or union.2® In another sense the word 
means in the same place?! or at the same spot, with 
each other locally, as in company.?? In still an- 
other sense the term may be employed as meaning 
at the same moment of time;?? contemporaneously ;** 
in the same time;2° simultaneously ;?° without in- 
termission.27 Phrases: “Lived together,’?® “living 
together,”2® “to carry and convey the said plaintiff, 
her said children, and servants, and their luggage 
together,”?° and “working together.”*+ 


Together with. A copulative expression,®? import- 
ing a close and inseparable union,** meaning along 


TOBACCO—TOKEN 


with;?4 in company with;*® in company or mixture — 


: : ; Wee. eee 
with; in union, combination, or company with; 


in union or combination with;?® in union with.®? — 


Phrases: “Together with all improvements I may 
hereafter make,”*° “together with all the privileges 
and appurtenances thereto belonging,”** “together 
with existing indebtedness,”*? “together with his 
i proportion of such sum, as may be neces- 
sary, to pay for streets,”** “together with pain of 
body or mind,”** “together with partial loss of the 
use of her wrist,’”45 “together with the costs of this 
action,”*® “together with the mansion house and 


all of the improvements.’’47 


TOGGLE. \ According to all definitions, it is char- 
acteristic of a toggle that it should comprise two 
arms with their ends pivoted together, permitting 
lateral motion at the pivotal point and longitudinal 
motion at one or both ends of the arms.*® 


TOILET SOAP.*® A soap®® used as a detergent 


for cleansing purposes only.*? 


TOKEN. In its ordinary signification, a mark, 
sign, or symbol;°2 a document or sign of the exist- 


weight, thick in texture, dark in color, 
and with the exception of the stem- 
ming and one sucker types is cured 
by a process known as ‘firing’ and is 
used in the manufacture of certain 
types of cigars, cigarettes, and smok- 
ing tobacco for the foreign trade; a 
small portion being manufactured in- 
to snuff and used in the United States. 
Dark tobacco and>-burley tobacco are 
handled differently by the producers, 
are marketed at different points, pur- 
chased by different buyers, and are 
generally cured, processed, and 
handled differently. . . Burley is 
not manufactured into snuff, which 
appears to constitute the principal 
domestic consumption of dark to- 
bacco.” Brame v. Dark Tobacco 
Growers’ Co-op. Ass’n, 278 S.W. 597, 
599, 600, 602, 212 Ky. 185 (based on 
agreed stipulation of facts). 


10. See Public § 2 p 849 text and 
note 26. 


11. Brame y. Dark Tobacco Grow- 
ers’ Co-op. Ass’n, 278 S.W. 597, 601, 
212 Ky. 185 (“dark tobacco markets 
and dark tobacco growers’). 


12. Brame v. Dark Tobacco Grow- 
ers’ Co-op. Ass’n, supra. \ 


fa] “Manufactured products, such 
as snuff, smoking tobacco.”—In an 
association agreement, where the as- 
sociation was authorized to manufac- 
ture the tobacco handled by it, al- 
though the phrase might, perhaps, 
refer to tobacco in its natural] state, 
“the logical meaning of the words 
‘tobacco products’ is manufactured 
products, such as snuff, smoking to- 
bacco, ete.”” Brame v. Dark Tobacco 
Growers’ Co-op. Ass’n, 278 S.W. 597, 
601, 212 Ky. 185. 


13. Aachen & Munich Fire Ins. Co, 
v. Guaranty Trust Co. of New York, 
24 F.(2d) 463, 464. 


14. Century D.; Webster D. [both 
quot Clack v. Hadley, (Tenn.Ch.A.) 
64 S.W. 408, 407, 408]. 


15. Century D. [quot Clack v. 
Hadley, supra]. 

16. Standard D. 
Hadley, supra]. 

17. Standard D. 
Hadley, supra. 


“Mutual” 49 C.J. p 1500. 


{quot Clack v. 


[quot Clack v. 


“Reciprocal” 53 C.J. p 547. 


18. Standard D. [quot Clack v. 
ree (Tenn.Ch.A.) 64 S.W. 403, 
07]. 


19. Standard D. 
Hadley, supra]. 


“Conjointly” 12 C.J.-p 503. 


20. Century D. [quot’Clack v. Had- 
hens (Tenn.Ch.A.) 64 S.W. 403, 407, 


[quot Clack v. 


21. Century D. [quot Clack yv. Had- 
ley, supra]. 


22. Standard D. 
Hadley, supra]. 

23. Standard D. 
Hadley, supra]. 


24. Standard D. 
Hadley, supra]. 


“Contemporaneous” 12 C.J. p 1314. 


25. Century D. [quot Clack v. Had- 
ree (Tenn.Ch.A.) 64 S.W. 4038, 407, 


[quot Clack v. 
[quot Clack v. 


[quot Clack v. 


26. Century D.; Standard D. [both 
quot Clack v. Hadley, supra]. 


“Simultaneously” 58 C.J. p 736. 


27. Century D. [quot Clack v. Had- 
ley, (Tenn.Ch.A.) 64 S.W. 403, 407). 


tea See Live 88 C.J. p 70 note 3 [a], 


29. See Living 38 C.J. p 112 text 
and note 40. See also Lewdness §§ 


30. Long v. Horne, 1 C.&P. 610, 12 
E.C.L. 346. 


31. See Master and Servant § 764 
note 91. 


32. Williams v. Best, 142 S.E. 2, 3, 
195 N.C. 324. 


83. Mitchell v. D’Olier, 53 A. 467, 
469, 68 N.J.Law 375, 59 L.R.A. 949. 


34, Webster D. [quot Rose v. West- 
ern ‘Union Tel. Co., (Mo.App.) 38 S. 
W.(2d) 483, 484]; Williams v, Best, 
142 S.E. 2, 3, 195 N.C. 324. 


85. Webster D. [quot Clack v. Had- 
ley, (Tenn.Ch.A.) 64 S.W. 408, 407]. 


36. Webster D. [quot Rose v. 
Western Union Tel. Co., (Mo.App.) 38 
S.W.(2d) 488, 484]. 


37. Century D. [quot Clack v. Had- 


ley, (Tenn.Ch.A.) 64 S.W. 403, 408]. 


38. Williams v. Best, 142 S.E. 2, 
8, 195 N.C. 324. 


39. Webster D. [quot Rose v. West- 
ern Union Tel. Co., (Mo.App.) 38 S.W. 
(2d) 488, 484]. 


40. Aspinwall Mfg. Co. v. Gill, 32 
F. 697, 700 [dism 11 S.Ct. 1015, 140 U. 
S. 669, 35 L.Ed. 597]. 


41. Smallidge v. Brown, 61 A. 985, 
988, 100 Me. 410. 


42. State v. Clausen, 143 P. 876, 
877, 82 Wash. 137. 


43. State ex rel. Jennett v. Ste- 
eee 116 P. 601, 602, 603, 34 Nev. 
128. 


44. Rose v. Western Union Tel. 
Co., (Mo.App.) 38 S.W.(2d) 483, 484. 


45. Rose v. Western Union Tel. 
Co., supra. 


46. Tri-State Transp. Co. v. 
Bicarns Bros., 143 S.E. 473, 195 N.C. 


47. Clack v. Hadley, (Tenn.Ch.A.) 
64 S.W. 403, 408. 


48. Young v. Grand Rapids Re- 
frigerator Co., 268 F. 966, 968. 


[a] “Its usual office is to translate 
lateral into longitudinal motion.” 
Young v. Grand Rapids Refrigerator 
Co., 268 F. 966, 968. 


_ [bob]. “Its ordinary useful function 
is to increase the power resulting in 
a longitudinal direction correlatively 
to the loss in distance—e.g., inward 
motion at the joint or knee might 
continue for three inches until the 
center was reached, thereby produc- 
ing a longitudinal extension of (say) 
only one-half inch at the ends of the 
arms, but a corresponding gain in 
power.” Young v. Grand Rapids Re- 
frigerator Co., 268 F. 966, 968. 


49. “Medical soap” distinguished 
see Medical 40 C.J. p 625 note 26. 


50. “Soap” 58 C.J. p 781. 
51. Park v. U. S., 66 F. 781, 


“Detergent soap” see Detergent 18 
C.J. p 983 note 12 [a]. = 


52. Black L. D. [quot State v. 
Leonard, 144 P. 113, 118, 681, 73 Or: 
451, 470; State v. Whiteaker, 129 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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_ ence of a faet;5* a material evidence of a fact;>4 


a material, visible sign of the existence of a fact;°5 
a symbol that betokens something, that is, a thing 
that carries within itself that which it signifies.°¢ 
The term may be employed to designate a metal tab- 
let, resembling a eoin.®? Tokens are either public 
or general, or privy tokens.®’ They are either true 
or false.5® 


Phrases: “Token or writing,”®° and “written 
token”;®1 also “false token or writing.’”’®? 


TOLERABLY.®*? 
Phrase: “Tolerably safe.’’®+4 


TOLERANCE.*® In various mechanical opera- 


_ tions, allowed amount of variation from the standard 


or from exact conformity to the specified dimen- 
sions, weight, ete.6¢ In the manufacture of axles, 
by “tolerance” is implied a deviation in dimensional 
length requirements of matriced designs and axle 
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blanks and shafts, or an agreed safety zone allow- 
ance for length variations within which blanks or 
forms are acceptable to automobile manufacturers.*? 


TOLERATE. °** To admit;®® to allow so as not 
to hinder;*° to endure;’! to permit as something 
not wholly approved;72 to suffer.73 


TOLERATION.7¢ r < 


TOLL."® [§ 1] A. As Noun?*—1. In General. In 
its established common-law meaning, “toll” is not a 
careless expression ;*" the legal meaning of the word, 
it has been said, is, and always has been, well de- 
fined.78 “Toll” is a demand of proprietorship;7® 
compensation for the use of another’s property, or 
of improvements made by him;8° the money or thing 
paid or taken for a liberty or privilege,®! for some 
liberty or privilege, particularly for the privilege 
of passing on a bridge, or a highway, or for that 
of vending goods in a fair, market, or the like,*? 


RECENT Nea ee 


Jones v. State, 50 Ind. 


473, 476; State v. Green, 18 N.J.Law 


179, 181. | 
“Mark” 38 C.J. p 1258. 
“Sign” 58 C.J. p 714. 


Oa ati see Emblem 20 C.J. p 


53. Bouvier L. D. [quot Jones v. 


State, 50 Ind. 473, 476; State v. 
Whiteaker, 129 P. 5384, 536, 64 Or. 
297). 

54. Black L. D. [quot State v. 


Leonard, 144 P. 113, 118, 681, 73 Or. 
451, 470]. 


[a] Similar definition.—A material 
evidence of the existence of a fact. 
Black L. D. [quot State v. Whiteaker, 
129 P. 534, 536, 64 Or. 297]. 


55. Abbott L. D. [quot State v. 
Whiteaker, supra]. 


56. Shelton v. Erie R. Co., 66 A. 
408, 407, 73 N.J.Law 558, 9 L.R.A.N.S. 
727, 118 Am.S.R. 704, 9 Ann.Cas, 883. 


57. Standard D. [quot Smith v. 
State, 77 So. 274, 277, 74 Fla. 594]. 


[a] “Formerly issued in England 
by tradesmen and others as evidence 
of an amount due, as stated thereon, 
by the issuer to the holder.” Standard 
D. [quot Smith vy. State, 77 So. 274, 
277, 74 Fla. 594]. 


58. Bouvier L. D. [quot Jones v. 
State, 50 Ind. 473, 476; State v. 
Whiteaker, 129 P. 534, 536, 64 Or. 
297). 


“Privy token” 50 C.J. p 409. 

59. Bouvier L. D. [quot Jones v. 
State, 50 Ind. 473, 476; State v. 
Whiteaker, 129 P.-534, 536, 64 Or. 297]. 

False token see False Pretenses § 5. 

60. Jones v: State, 50 Ind. 473, 
476; State v. Whiteaker, 129 P. 534, 
536, 537, 64 Or. 297. 


61. State v. Whiteaker, supra. 


[a] Term includes ‘matters print- 
ed or lithographed.” Abbott L. D. 
[quot State v. Whiteaker, 129 P. 534, 
537, 64 Or. 297]. , 


62. See False 25 C.J. p 435 text and 
note 89. 
63. See Tolerance post; Tolerate 
post. 
“Reasonable >” 
ca daca a see Reasonable § 1 note 
a]. 


oe on see Reasonable § 1 note 
al. 


64. “Actually dangerous” com- 
Lay see Actually 1 C.J. p 1186 note 
al. 


65. See Tolerably ante; Tolerate 
post. 

66. Webster New Int. D. 

67. Witherow Steel Corporation v. 
Donner Steel Co., 31 F.(2d) 157, 161. 

68. See Tolerably ante; Tolerance 
ante. 

69. Gregory v. U. S., 17 Blatchf. 


325, 330, 10 F.Cas.No. 5,803. 


“Admit”? synonymous see Admit 1 
C.J. p 1364 text and note 11. 

70. Gregory v. U. S., 17 Blatchf. 
325, 330, 10 F.Cas.No. 5,803. 

“Allow” synonymous see Allow 2 
C.J. p 1154 text and note 14. 

71. Gregory v. U. S., 17 Blatchf. 
325, 330, 10 F.Cas.No. 5,803. 

72. Gregory v. U. S., supra. 

“Permit” synonymous see Permit § 
2 text and note 42 


73. Gregory v. U. S., 17 Blatchf. 
325, 330, 10 F.Cas.No. 5,803. 


“Suffer”? synonymous see Suffer 60 
C.J. p 990 text and note 6. 
74. Acts of see Act § 1 note 72 [d]. 
75. See Tollgate post; Tollhouse 
post; Turnpikes and Toll Roads. 
76. Cross references: 
Admiralty § 80 (enforcement of). 
Bridges §§ 33, 35, 61. 
Canals §§ 40—43.. 
Commerce § 83. 


Constitutional Law § 660 (right to 
collect). 


Ferries §§ 17, 49. 

Logging §§ 128-1338. 

Navigable Waters § 43. 
Turnpikes and Toll Roads post. 


Waters [40 Cyc 835, 843] (toll for 
use of). 
77. McKee v. Grand Rapids, etc., 


St. R. Co., 1 N.W. 873, 50 N.W. 469, 
41 Mich. 274, 279. 


78. Boyle v. Philadelphia, ete. R. 
Co., 54 Pa. $10, 313 [quot Pennsyl- 
vania Railroad Co. v. Sly, 65 Pa. 205, 
210]. 

79. Reading Railroad Co. v. Penn- 
sylvania, 82 U.S, 232, 278, 21 L.Ed. 
146 [quot St. Louis v. Western Union 


Tel. Co., 138 S.Ct. 485, 487, 148 U.S. 
92, 37 L.Ed. 380; St. Louis Brewing 
Ass’n v. St. Louis, 37 S.W. 525, 528, 
41 S.W. 911, 140 Mo. 419]; City Coun- 
cil of Augusta v. Augusta, etc., R. Co., 
ae ee 993, 180 Ga. 815, 124 Am. 


[a] “Tax” distinguished.—(1) A 
tax is a demand of sovereignty. 
Reading Railroad Co. v. Pennsylvania, 
82 U.S. 232, 278, 21 L.Ed. 146 [quot 
St. Louis v. Western Union Tel. Co., 
138 S.Ct. 485, 487, 148 U.S. 92, 37 L. 
Ed. 380; St. Louis Brewing Ass’n v. 
St. Louis, 37 S.W. 525, 528, 41 S.W. 
911, 140 Mo. 419]; City Council of 
Augusta v. Augusta & A. Ry. Co., 61 
S.B. 992, 993, 130 Ga. 815, 124 Am.S.R. 
197. See also Taxation § 3 note 27 
[e]. (2) <A toll is not a tax within 
a constitutional provision requiring 
taxes to be uniform. Bloxton v. State 
Highway Commission, 8 S.W.(2d) 392, 
395, 225 Ky. 324. 


[b] Determination of amount of 
tolls distinguished from that of taxes. 
—The amount of tolls “‘is determined 
by the cost of the property, or of the 
improvements, and consideration of 
the returns which such values or ex-. 
penditures should yield’; ‘‘taxes are 
levied for the support of government 
and their amount is regulated by its 
necessities.” Sands v. Manistee Riv- 
er Imp. Co/, 8 S.Ct. 113, 123 U.S. 288, 
294, 31 L.Ed. 149. 


80. Sands v. Manistee River Imp. 
Co., supra. 


81. Martine v. Kozer, 11 F.(2d) 
645, 648; Anthony v. Kozer, 11 F.(2d) 
641, 645 [both quot Cyc]. 


82. Webster D. [quot Pennsyl- 
vania Coal Co. v. Delaware, etc., Canal 
Co., 3 Abb.Dec. (N.Y.) 470, 477, 1 
Keyes 72]. 


[a] “Derivation of the word, signi- 
fying the cutting or taking off a por- 
tion of a thing, points undoubtedly to 
an immediate payment or exaction, as 
by a miller from the grain brought 
for grinding, or by the lord of a fair 
or market from the prices of articles 
sold.” Pennsylvania Coal Co. v. Dela- 
ware, etc., Canal Co., 3 Abb.Dec. (N. 
Y.) 470, 477, 1 Keyes 72. 


{b] At common law “toll” applies 
“to a very large class of dues and ex- 
actions which are in the nature of 
fixed rights, and which cannot be law- 
fully exceeded. They are generally 
if not universally connected with 
some franchise which involves duties 
as well as privileges of a general or 
public nature. The right to receive 
fixed tolls is found im fairs, markets, 
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for some use or privilege or other reasonable con- 
sideration,®* or for the use of something, generally 
applied to the consideration which is paid for the 
use of a road, bridge, or the like, of a public na- 


ture.§+ 


In commonly accepted sense, a “toll” is a proprie- 
tor’s charge for the passage over a highway or 
bridge;8> a proprietor’s charge for the passage over 
a highway or bridge, exacted when and as the priv- 
ilege of passage is exercised;%® a settled, certain, 
and defined sum exacted for the use of a common 
a tribute for passage ;*°° 
custom paid for passage, or a duty imposed on 
goods and passengers traveling public roads, bridg- 
es, ete.;8° something imposed at the locality where 
a passageway is used for special benefit received.°° 


“Toll” is the word used 
to express the compensation allowed by law or cus- 


-8 
passage ; 87 


Compensation of miller. 


mills, turnpikes, ferries, bridges and 
many other classes of interests where 
the owner of the franchise is obliged 
to accommodate the public, and the 
public in turn are protected from ex- 
tortion by an obligation to pay only 
regular dues.” McKee v. Grand 
Rapids, etc., St. R. Co., 1 N.W. 873, 
50 N.W. 469, 41 Mich. 274, 279. 


83. Martine v. Kozer, 11 F.(2d) 
645, 648; Anthony v. Kozer, 11 F.(2d) 
641, 645 [both quot Cyc]. See Mc- 
Neal Pipe, ete., Co. v. Howland, 16 S. 
W. 857, 111 N.C. 615, 624,,20 L.R.A, 
743 [cit Century D.] (holding “toll” 
so used in a statute). 


€4. Bouvier L. D. [quot City of 
Madera v. Black, 184 P. 397, 400, 181 
Cal. 306]. 


[a] Charge for use of sewer in- 
cluded.—City of Madera v. Black, 184 
P. 397, 400, 181 Cal. 306. 


85. Carley & Hamilton v. Snook, 50 
S.Ct. 204, 207, 281 U.S. 66, 74 L.Ed. 
704. 


[a] Registration or license fees, 
excise, mileage, or privilege taxes 
distinguished.—(1) Registration 
fees, imposed by a state, are not 
“tolls’’ within the provision of a fed- 
eral statute that “all highways con- 
structed under the provisions of this 
Act shall be free from tolls of all 
kinds.” Where such fees are im- 
posed generally on all residents who 
use motor vehicles within the state, 
without reference to any particular 
highways or to the extent or fre- 


quency of the use, they are ‘demands ; 


of sovereignty, not of proprietor- 
ship,” and like taxes rather than tolls. 
Carley & Hamilton v. Snook, 50 S.Ct. 
204, 207, 281 U.S. 66, 74 L.Ed. 704. (2) 
A license fee for the use of highways 
is not a toll within the provision of 
a federal statute forbidding tolls. 
Liberty Highway Co. v. Michigan Pub- 
lic Utilities Commission, 294 F. 703, 
708. See also Motor Vehicles § 76 
note 84 [b]. (38) Nor is a license fee 
or privilege tax for using state high- 
ways for business purposes. Sanger 
v. Lukens, 24 F.(2d) 226, 229; Small- 
wood v. Jeter, 244 P. 149, 156, 42 
Idaho 169. (4) Nor is a mileage or 
license tax for using state highways 
for business purposes. Inter-City 
Coach Lines v. Harrison, (Ga.) 157 S. 
E. 673, 677. See Cahoon v. Smith, 128 
So. 632, 635, 99 Fla. 1174 (since it is 
not collected for mere passage over 
the roads or exacted when and as 
the privilege of passage is exercised). 
(5) Nor is a license or excise tax, 
imposed upon a dealer, to be paid upon 


TOLL 


be employed to 


a tribute or 


the amount of fuel oil disposed of to 
users of motor vehicles. Cunning- 
ham v. Potts, 9 F.(2d) 469, 471. See 
also Motor Vehicles § 205 text and 
note 51. But see Motor Vehicles § 
205 text and note 52. 


86. Inter-City Coach Lines v. Har- 
rison, (Ga.) 157 S.E. 673, 677. 


87. Martine v. Kozer, 11 F.(2d) 
645, 648; Anthony v. Kozer, 11 F.(2da) 
641, 645 [both quot Cyc]; Wads- 
worth v. Smith, 11 Me. 278, 2838, 26 
Am.D. 525, 


88. Martine v. Kozer, 11 F.(2d) 
645, 648; Anthony v. Kozer, 11 F.(2d) 
641, 645 [both quot Cyc]; Pennsyl- 
vania Coal Co. v. Delaware, ete., 
Canal Co., 3 Abb.Dec. (N.Y.) 470, 475, 
1 Keyes 72. 


89. Martine v. Kozer, 11 F.(2d) 
645, 648; Anthony v. Kozer, 11 F.(2d) 
641, 645 [both quot Cyc]; Pennsyl- 
vania Coal Co. v. Delaware, ete., 
Canal Co., 3 Abb.Dec. (N.Y.) 470, 475, 
1 Keyes 72 [cit Burrill L. D.; Crabb 
Real Prop. § 683]. 


90. State ex rel. Lacoste v. Vig- 
neaux, 58 So. 135, 137, 130 La. 424. 


91. Lake Superior, etce., R. Co. v. 
United States, 93 U.S. 442, 458, 12 Ct. 
ee 35, 23 L.Ed. 965 [cit Bouvier L. 


92.- Pennsylvania Coal Co. v. Dela- 
ware, etc., Canal Co., 3 Abb.Dec. (N. 
Y.) 470, 477, 1 Keyes 72 [quot Web- 
ster D.]. 


93. Pennsylvania Coal Co. v. Dela- 
ware, etc., Canal Co., 3 Abb.Dec. (N. 
eae 477, 1 Keyes 72 [cit Jacob 


94. Pennsylvania Coal Co. v. Dela- 
ware, etc., Canal Co., supra [cit Bur- 
(ae L. D.; Crabb Real Property § 


95. Coke Inst. [quot Lockwood v. 
Wood, 6 @.B. 31, 48, 51 B.C... 31, 115 
Reprint 12, 19]. See Stallage 58 C.J. 
p 1315 note 75 [b]. 


“Piccage” 48 C.J. p 1178. 


96. Webster D. [quot Pennsylvania 
Coal Co. v. Delaware, etce:, Canal Co., 
wale ee (N.Y.) 470, 477, 1 Keyes 

97. Boyle v. Philadelphia, etc, R. 
Co., 54 Pa. 310, 314 [quot New York, 
etc., R. Co. v. Pennsylvania, 15 S.Ct. 
896, 158 U.S. 431, 435, 39 L.Ed. 1043; 
Pennsylvania Railroad Co. vy. Sly, 65 
Pa. 205, 210]. 


“Nobody supposes that tolls taken 


tom to a. miller for grinding grain.°* 
of grain taken by a miller as a compensation for 


grinding is a “toll.’’®? 
Payment to owner of fair or market. “Toll” may 


designate a compensation or pay- 


ment in markets and fairs for goods, cattle, ete., 
bought and sold;°* a reasonable sum due to the 
lord of a fair for things sold there which are toll- 
able;®* a reasonable sum of money due to the own- 
er of the fair or market, upon sale of things toll- 
able within the fair or market, or for stallage, pic- 
cage, or the like;®®> a tax paid for the liberty to 
buy and sell within the bounds of a manor.®® 


[§ 2] 2. As Payment for Privilege Not Service. 
“Toll,” in the common understanding of the word, 
is always taken for a liberty or a privilege, not for 
aservice.?? Accordingly, “toll” is a tribute or custom 
paid for passage, not for carriage;°® the considera- 


by a turnpike or canal company in- 
clude charges for transportation, or 
that they are anything more than an 
excise demanded and paid for the 
privilege of using the way.” Boyle 
v. Philadelphia, etc., R. Co., supra 
[quot New York, etc., R. Co. v. Penn- 
sylvania, supra; Pennsylvania Rail- 
road Co. v. Sly, supra]. 


98. Boyle v. Philadelphia, etc., R. 
Co., 54 Pa. 310, 314 [quot New York, 
etce., R. Co. v. Pennsylvania, 15 S.Ct. 
896, 158 U.S. 431, 435, 39 L.Ed. 1043; 
Pennsylvania Railroad Co. v. Sly, 65 
Pa. 205, 210}. ; 


[a] “Transportation and rates” 
distinguished.—As used in a statute 
requiring a railroad company to fur- 
nish an abstract of the amounts re- 
ceived for “tolls and transportation 
and rates charged,’ these are not 
identical but three sources of income; 
‘if the company furnished but road- 
way, the amount of tolls; if they fur- 
nished motive power, in other words, 
transported, the amount received from 
that source; if they furnished car- 
riage, superintendence, service, and 
roadway, the amount of the rates 
charged.” Boyle v. Philadelphia, etc., 
R. Co., 54 Pa. 310, 314. 


[b] In England (1) ‘toll’ is a pay- 
ment due directly or indirectly by 
force of the act authorizing the for- 
mation of a particular railway. 
South Yorkshire R., ete., Co. v. Great 
Northern R. Co., 22 L.J.Exch. 305, 310, 
311, 22 Eng.L.&Eq. 531 [dist Simpson 
v. Dennison, 16 Jur. 828] (per Platt, 
B.,.adding, “explained and aided by 
the Railways Clauses Consolidation 
Act,” and holding “the definition of 
‘a toll’ has been given by Lord Jus- 
tice: Turners 2s. Seas san Sum aue 
and demandable for passing over and 
along a way, public or private. I 
take it that is not the limit which is 
to be given to the word ‘toll’ in this 
act of parliament. These are matters 
of new creation, and you must look 
at these acts of parliament for the 
purpose of discovering how that ‘word 
‘toll’ is to be construed”). (2) Ina 
statute relating to railroads, accord- 
ing to the interpretation clause, the 
word “tolls” includes “any rate or 
charge or other payment payable un- 
der the special act for any passenger, 
animal, goods, merchandise, articles, 
matters, or things conveyed on the 


railway.” Railways Clauses Consoli- 
dation Act (8 Vic. ce 20 § 87) [quot 
‘South Yorkshire R., etc., Co. v. Great 


Northern R. Co., supra (per Platt, 
B., p 310, “I deny that it is a defini- 
tion—‘The word “tolls” shall include;’ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a tion for the use of a bridge®® or road, not. compen- 

sation for carriage over it,} properly speaking ;? 
a word peculiarly applicable to charges for the use 
of a highway, as contradistinguished from the charge 
However, in the actual lan- 
guage of railroad transportation, “toll” is often used 
to express the charge for transportation also.4 


“Free from all toll or other 


for transportation.* 


[§ 3] 3. Phrases. 


that is a remarkable expression— 
‘shall include.’ It is not shall be tak- 
en to be thus defined, but ‘shall in- 
clude’ ’’)]. (3) As used in such 
Statute, the word ‘‘tolls” includes cer- 
tain payments agreed upon by the 
parties to a contract, although there 
was to be no payment for each car- 
riage or each certain quantity of mer- 
chandise, cattle, or the like carried 
over the railroad in question. South 
Yorkshire R., ete. Co., v. Great 
Northern R. Co., supra. (4) As used 
in such statute, ‘tolls’? does not in- 
elude reasonable charges for the con- 
veyance of goods, but. merely tolls for 
the use of the railway by persons car- 
rying goods in their own carriages. 
Wallis v. London, etc., R. Co., L.R. 5 
Exch. 62, 64. (5) “Tolls” within the 
meaning of the act does not include 
a charge for transporting empty car- 
riages. Field v. Newport, etc., R. Co., 
8 H.&N. 409, 416, 157 Reprint 529, 27 
L.J.Exch. 396. 


99. See Kentucky, etc., Bridge Co. 
v. Louisville, ete., R. Co., 37 F. 567, 
616, 2 L.R.A. 289 [dism 13 S.Ct. 1048, 
149 U.S. 777, 37 L.Ed. 964] (‘‘toll” is 
manifestly not used in the sense of a 
charge for transportation ‘“‘when ap- 
plied to a bridge built and maintained 
for use by the public, or others en- 
gaged in transporting property’’); 
Bloxton v. State Highway Commis- 
sion, -(ky.) > .8  S.W.@ad)- 392,— 395 
(“strictly speaking, tolls are compen- 
sation for the use of a bridge’’). 


1. Martine v. Kozer, 11 F.(2d) 645, 
648; Anthony v. Kozer, 11 F.(2d) 641, 
645 [both quot Cyc]. 


2. Pennsylvania R. Co. v. Sly, 65 
Pa. 205, 210 [cit Bouvier L. D.]. 


3. Lake Superior, etc., R. Co. Vv. 
U. S., 98 U.S. 442, 454, 12 Ct.Cl. 35, 
23 L.Ed. 965. But see dis op pages 
458, 459 (“neither by the common law 
of England, by its statutes, nor by 
customary usage there or in the Unit- 
ed States, is the word ‘toll’ limited 
to compensation for the use of a 
road, a way, a mill, or a ferry; but, 
on the contrary, it is and always has 
been applied to compensation for such 
use when the thing used, and the mo- 
tive power by which it was used, 
came from the party charging the 
toll, as well as when it came from 
the party paying it. It is, therefore, 
a word properly used to express the 
charges made by railroad companies 
for transportation of persons and 
property’). 


[a] “Freight” distinguished.— 
“The charge for transportation .. . 
is more properly denominated 
ee. Lake Superior, etc., R. 
‘Co. v. S., 93 U.S. 442, 454, 12 Ct.CL 
Be 23 baer 965. “Preight” 27%. C.J. 


{b] “Rent” distinguished.—“The 
trackage . is not rent, for the 
lessors are themselves in possession 
of the road. It is a toll paid for 
passage or for the privilege of using 
the way.’ Commonwealth v. New 
York, etc., R. Co., 22 A. 806, 807, 145 
Pa. 200. ‘‘Rent” 54 C.J. p 382. 


{c] “frackage”® included.—Com- 
monwealth v. New York, etc., R. Co., 
22 A. 806, 807, 145 Pa. 200. 


TOLL 


Toll a title. 


4 Lake Superior, ete, R. 
U. S., 93 U.S. 442, 454, 12 SLC, 35, 
23 L.Ed. 965. 


[a] In railroad charters, “toll” is 
sometimes employed to express the 
charge for transportation, rather than 
for the use of the structure over 
which such transportation may be 
conducted. Kentucky, etc., Bridge 
Co. v. Louisville, ete, R. Co., 37 F. 
567, 616, 2 L.R.A. 289 [dism 13 S.Ct. 
1048, 149 U.S. T77, 37 L.Ed. nies 


5. Lake Superior, etc. 2G 
U. S., 93 U.S. 442, 445) 12 St. & ” 35, 
23 L.Ed. 965. 


6. See Intermediate § 3 text and 
note 54. 


7 See Stailage 58 C.J. p 1315 text 
and note 76. 


8. See cases infra this note. 


[a] Defined.—(1i) “A toll demand- 
able by an express grant, by custom 
or prescription, on a public highway, 
in a public port, or for the use of 
public. property.” Charles River 
Bridge v. Warren Bridge, 11 Pet. (U. 
S.) 420, 5838q, 9 L.Ed. 773. (2) “A sum 
demanded for a passage through a 
highway or for a passage over a fer- 
EY. 6 Comyn Dig. 349 [quot Lake 
Superior, etc., R. Co. v. U. S., 93 U.S. 
442, 458, 12 Ct.Cl. 35, 23 L.Ed. 965]. 


(3) “The class of tolls relating to 
ways.’”’ Lake Superior, etc., R. Co. 
v. U. S., supra (dis op). (4) As un- 


derstood at the common law, a “toll 
thorough” included “compensation for 
something more than the use of a 
road-bed or a water-way, and did in- 
clude, when applied to a proper case, 
compénsation for the means of loco- 
motion and transportation used by the 
pay ty who claimed the right of toll.” 

ke Superior, ete. R. Co. v. U. S., 
supra (dis op). 


[b] “Toll traverse’ compared.— 
(1) “The distinction between the two 
descriptions of toll is well given in 
a note to Fitzherbert’s Natura Brevi- 
um, 227. ‘Toll thorough is in the 
highway, but toll traverse is for pass- 
ing over another’s ground.’ In the 
latter case, the use of the soil is a 
sufficient consideration for the toll, 
and it is not necessary to state any 
other in support of a claim to it. 
But in the former, it is in a highway; 
that is where the proprietor had a 
right of passage before the grant of 
toll; and, therefore, the claimant 
must shew that something is done 
by him beneficial to the per son 
against whom he makes the claim.” 
Per Best, J., in Richards v. Bennett, 
1 B.&C. 223, 934, 2 D.&R. 389, 8 B.C.L. 
96, 107 Reprint 83. See Charles River 
Bridge v. Warren Bridge, 11 Pet. (U. 
S.) 420, 583, 9 L.Ed. 773 (where ‘‘toll 
thorough” is said to be so termed be- 
cause the party claiming it is pre- 
sumed to have had no original right 
to the place where he demands toll; 
“he must, therefore, show not only 
his right to toll, by custom, prescrip- 
tion or grant, but must show some 
consideration for it, some burden on 
himself, some benefit to the public, 
or that he, or those under whom he 
claims, had once a right to the locus 
in quo, which had been commuted for 
the toll. and this consideration must 
be applied to the precise spot where 
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charge for the transportation of property or troops,”® 

“intermediate toll,”® “piccage, stallage, and toll,’ 
“toll thorough,”’’ ‘and “toll traverse” ;° 
from tolls of all kinds,”!° “in the case of . . . 
tolls,”?1 and “reasonable tolls,”?2 


[§ 4] B. As Verb. To bar, defeat, or take away.1? 


The expression does not mean to 
draw that title to another.1+ 


also “Pree 


toll is claimed .:.. . [but as to 
“toll traverse’’] being founded on the 
right which every man has to the ex- 
clusive enjoyment of what is exclu- 
Sively his private property, its use 
by others is a sufficient consideration 
for the exaction of toll’). (2) “It is 
properly admitted that toll-thorough 
cannot be supported without shewing 
a consideration; but toll-traverse 
may; and the reason is, that the very 
circumstance of passing over the soil 
of a private person, where the public 
had no right before to pass, imports 
a consideration. . . In the pres- 
ent case, toll- -thorough and toll-trayv- 
erse are the same thing. The only 
reason why a distinction is in gener- 
al taken between them is, because in 
the former it cannot be shewn that 
the road was originally the soil of 
a private person. Where there was 
an ancient highway, the King could 
not grant a _ toll-thorough unless 
something were to be performed for 
the benefit of the public by the gran- 
tee, such as repairing the road, or 
the like. But that was not neces- 
sary here, for this toll was originally 
claimed by the Crown itself. 

The toll must be now presumed to be 
coeval with the right of passage.’ 
Per Ashhurst, J., in Pelham v. Pick- 
ersgill, 1 T.R. 660, 667, 668, 1 Rev. 
Rep. 348, 99 Reprint 1306. . (3) 
“Thorpe, J., there [22 Ass.pl. 58] said 
that toll-thorough was an oppression 
on the people, and that it was against 
common right: but toll-traverse was 
where a man passes over the soil of 
another in a way, not being an high 
street. From that case it is mani- 
fest that Thorpe was speaking of an 
highway of which the public had pos- 
session before the toll was granted; 
if so, the Crown could not charge the 
public with the burden.” Per Buller, 
J., in Pelham v. Pickersgill, 1 T.R. 
660, 670, 671, 1 Rev.Rep. 348, 99 Re- 
print 1306. 


9. [a] Defined.—A toll demanded 
for passing: on or over the private 
property of the claimant, or using it 
in any other way. Charles River 
Bridge v. Warren Bridge, 11 Pet. (U. 
S.) 420, 5838q, 9 L.Ed. 773, 938. 


“Toll thorough” compared see supra 
note 8 [b]. 

10. See cases supra § 1 note 85 
[a]. See also Motor Vehicles § 76 
note 84 [al]. 


11. Inland Revenue Commission- 
ers v. Forth Conservancy Board, 45 
MLR 835 84: 


12. Kentucky, etc, Bridge Co. v. 
Louisville, etc., R. Co., 37 F. 567, 616, 
2 L.R.A. 289 [dism 13 S.Ct. 1048, 149 
U.S. 777, 37 L.Ed. 964]. 


13. Bouvier L. D. [quot Earnest v. 
Little River Land, etc., Co., 75 S.W. 
1122;;1126, 109 Tenn. 427] (dis op). 


[a] “To toll an entry into lands 
is to deny or take away the right 
of entry.” Earnest v. Little River 
Mand, etc., , Co.) THiiSiwWeval 22, ile, 
109 Tenn. 427 [quot Bouvier L. D.] 
(dis op). 

Toll bar of statute of limitations 
see Limitations of Actions 37 C.J. p 
666. 

14. Earnest v. Little River Land, 
etc., Co., 75 S.W. 1122, 1126, 109 Tenn. 
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1080 [62 C.J.] 
[§ 5] C. Used as Adjective. 


US INDIFFERENS.?? 


TOLLGATE. A gate where toll is taken.?? 


Tollgates, as used in a statute, may be snonymous 
with “toll-bars”?? and “turnpikes.’’?+ 


TOLLHOUSE.’® 


TOLLITUR ADJUNCTUUM QUUM EXTINCTO 


SUBJECTUM.?* 


427 (dis op). 


fa] Im case of title by adverse 
possession, in its proper legal sense, 
the original title is tolled, that is, it 
is defeated and taken away; but it 
is not tolled in the sense of being 
kept alive and drawn to the adverse 
holder. Earnest v. Little River Land 
& Lumber Co., 75 S.W. 1122, 1126, 109 
Tenn. 427 (dis op). 


15. Southern R. Co. v. Mitchell, 37 
So. 85, 89, 139 Ala. 629 (the fact that 
the upper portion of the structure is 
used as a railway bridge does not af- 
fect the character of a bridge as a 
toll bridge). 


Toll bridge: 
a ee hilee see Bridges § 2 note 12 
2). 


Condemnation of land for see Emi- 
nent Domain § 45. 


_ Public acquisition of see Bridges §§ 


“Real estate” or “real property” as 
including see Property § 21 text and 
note 77. 

Taxation §§ 147 note 60 [a], 308 text 
and note 14 

Use of dependent on payment of toll 
be Dedication § 31 text and note 


16. Central Union Tel. Co. v. 
Swoveland, 42 N.B. 1035, 1039, 14 Ind. 
App. 341. 


[a] Im reference to telephones, 
“toll service’ is rendered by placing 
at the disposal of the patron at the 
transmitting station, and the one at 
the receiving station, instruments 
connected by electric wires, by means 
of which the two are enabled to carry 
on a conversation. Central Union Tel. 
Co. v. Swoveland, 42 N.E. 1035, 1039, 
14 Ind.App. 341. 


17. Southern Bell Tel., etc., Co. v. 
Parker, 47 S.E. 194, 119 Ga. 721, 726. 


[a] In reference to telephones, a 
toll station is a station “where your 
[telephone] message is paid for, for 
talking, at a certain rate of toll, gov- 
erned by the location or distance of 
the station at which the party is.” 
Southern Bell Tel., etc., Co. v. Parker, 
47 S.E. 194, 119 Ga. 721, 726. 


18. Webster New Int. D. 


19. Northam Bridge Co. v. London, 
etc., R. Co., 6 M.&W. 428, 439, 151 Re- 
print 479 (per Lord Abinger, C. B.). 


“Poligate”’ post. 


20. Northam Bridge Co. v. London, 
etc., R. Co., 6 M.&W. 428, 489, 151 Re- 
print 479 (per Lord Abinger, C. B.). 


Phrases: 
bridge,”?® “toll service,”1® and “toll station.”*? 


TOLLBAR. A bar, beam, gate, or the like, used 
at a tollhouse to stop passengers, etc.7® 


Tollbars, as used in a statute, may be synonymous 
with “toll-gates”?® and “turnpikes.”?° 


TOLLE VOLUNTATEM ET ERIT OMNIS ACT- 


TOLL—TON 


“Toll 


locality.*°® 
TOMATO.?° 


a 


TOLLITUR TOTUM PARTE QUACUMQUE IN- q 
TEGRANTE SUBLATA.?? ( 


TOLL ROADS.’ 


TOMATE. An Italian word for the tomato, only i 
used in a small territory in the north of Italy, and 
not the Italian name for tomatoes except in that 


TOMB.*1 Among other meanings, a monument** 
-or tombstone®* erected in memory of the dead.** 


TOMBSTONE.?° 
TON. [§°1] A. In Weight.?° A certain weight in 


pounds;*? a certain weight by which the burden 


of a ship is estimated;3* two thousand two hun- 


dred and forty pounds.°® 


“fornpike”’ see Turnpikes and Toll 
Roads post. 


21. A maxim meaning “Take away 
the will, and every action will be in- 


different.” Black L. D. [cit Bracton 
fol 2]. 
22. Webster New Int. D. 


[a] “Toll road” synonymous.—“‘“By 
a not uncommon figure of speech the 
term is used for the road on which 
the gate is allowed to be erected.” 
Fayetteville, etc., Turnpike Co. v. 
State, 15 Lea (Tenn.) 578, 580. ‘Toll 
road” see Turnpikes and Toll Roads. 


[a] “Turnpike-gate” synonymous, 
as used in a local act. Barnes v. 
White, 1 C.B. 192, 214, 50 E.C.L. 192 
(per Erle, J.). 


23. Northam Bridge Co. v. London, 
etc., R. Co., 6 M.&W. 428, 439, 151 Re- 
print 479 (per Lord Abinger, C. B.). 

“Tollpbar” ante. 

24. Northam Bridge Co. v. Lon- 
don, etc., R. Co., 6 M.&W. 428, 439, 
a Seat 479 (per Lord Abinger, 


“rfnrnpike” see Turnpikes and Toll 
Roads post. 


25. Generally see Turnpikes and 
Toll Roads. 


aera see Taxation § 290 note 


26.. A maxim meaning ‘‘When the 
subject is gone, the adjuncts disap- 


pear.” Morgan Leg. Max. [cit Branch 
Leg. Max.]. 
27. A maxim meaning “An inte- 


gral part being taken away, the whole 
is taken away.” Morgan Leg. Max. 
[cit Ratcliff’'s Case, 3 Coke 37a, 41a, 
76 Reprint 713]. 
28. See Turnpikes and Toll Roads. 
29. Roncoroni v. Gross, 86 N.Y.S. 
1112, 92 App.Div. 221. 


[a] In United States the word “‘to- 
mate” is generally understood by 
Italians to refer to the tomato. Ron- 
coroni. v.. Gross, 86 N,¥.S, 1112," 92 
App.Div. 221. 

30. As vegetable: 


Generally see Customs Duties § 36 
note 91 [a]. 


Prepared or preserved see Customs 
Duties § 36 note 93 [a]. 


31. Tomb: 
Dedication § 24. 
Gift for care of see Charities § 34, 


Other cross references see Tomb- 
stone post. b 


“Grave” 28 C.J. p 824. 


32. “Monument”? 41 C.J. p 211. 
33. “Tombstone” post. 
34 Langles’ Succession, 29 
739, 105 La. 39, 67. 


[a] Broatlest meaning.—A monu- 
ment in memory of the dead. Lang- 
ik Succession, 29 So. 739, 105 La. 39, 


So. 


35. Tombstone: 


Expenditure for see Executors and 
Administrators §§ 522, 525. 


Liability of estate for see Executors 
and Administrators § 929. 


Ownership of see Cemeteries § 28. 
Right to erect see Cemeteries § 28. 
Words of similar import: 

Gravestone 28 C.J. p 824. 

Monument 41 C.J. p 211. 

Tomb ante. 

36. See Weights and Measures [40 
Cyc 879]. 

Ton in contracts of: 
Affreightment see Shipping § 848. 
Sales § 382 note 23 [a]. 

S87. Reck v. Phcenix Ins. Co., 7 N. 


Y.S. 492, 54 Hun 637 [rev 29 N.E. 137, 
130 N.Y. 160]. 
38. Reck v. Phoenix Ins., Co., su- 
pra. 
39. Roberts v. Opdyke, 40 N.Y. 259, 
62. 


[a] “Independently of statute, a 
tun is -twenty hundred weight, con- 
taining twenty-two hundred and forty 


pounds.” Helm v. Bryant, 11 B.Mon. 
(Ky.) 64, 65 [quot Tomlin L. D.]. 
(in avoirdupois weight, “twelve 


pounds. over are allowed to every hun- 
dred, so as one hundred and twelve 
pounds make the hundred weight”). 


[b] Im commerce, the word ‘‘ton” 
or ‘‘tun” is understood to mean twen- 
ty hundred gross or twenty hundred 
weight, each hundred consisting of 
one hundred and twelve pounds. 
Helm v. Bryant, 11 B.Mon. (Ky.) 64, 
65. See The Miantinomi, 17 F.Cas. 
No. 9,521, 3 Wall.Jr. 46 (where ‘‘ton” 
is used to represent, for convenience 
of calculation, two thousand pounds, 
the contract should and usually does 
so state it, as per ton of two thou- 
sand pounds; in the absence of such 
statement, the term is construed to 
have its usual meaning of two thou- 
sand two hundred and forty pounds). 


{c]. Ton in measurement distin- 
guished.—“‘There is no identity, nor 
even similarity between tons of meas- 
urement and tons of weight. There 
is no more resemblance than between 


For later cases, developments and changes in the law see Annotations, same title and sectien number, 
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at two thousand pounds, generally, or in the case 
of a certain commodity,*® if the parties to a con- 
tract do not define it otherwise, the statutory defini- 
tion applies.*? . 


Phrases: “Gross ton,”4? “long ton,”’4? and “ton 
long weight.’’44 


[§ 2] B. In Measurement.*® A certain space by 
which the burden of a ship is estimated;** forty 
cubic feet;*7 as used in an ordinance for the collee- 
tion of wharf dues, one hundred cubie feet of interior 
space.*® This is said to be the definite meaning 
of the word, as applied to the measurement of ves- 
sels, well-settled by custom and the navigation laws 
of the United States.*® 


Phrases: “Per ton,”®° and “tons burden.”52 
TONE.®?2 
TONGS.53 


TONIC. Any remedy which improves the tone 
or vigor of the fibres of the stomach and bowels or 
of the museular fibres generally.54 The word sig- 
nifies to the common understanding a preparation 
having medicinal qualities.°® 


TONNAGE.*®® The capacity of a ship or vessel ;57 
the cubical tons or burden of a ship in tons, or the 
amount of weight which one or several ships will 


TON—TOOL 
Statutory ton. Where the ton is fixed by statute’ 
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earry;°* the number of tons burden the ship will 
carry as estimated and ascertained by the official 
admeasurement and computation prescribed by the 
public authority.5® Also the contents of the .vessel 
expressed in tons, each of one hundred cubical 
feet.°° The word has long been an official term, 
intended originally to express the burden that a 
ship would carry, in order that the various dues 
and customs levied upon shipping might be imposed 
according to the size of the vessel, or rather in 
proportion to her capability of carrying the burden.®+ 
Hence the word, as applied to a ship, has become — 
almost synonymous with that of size.®? 


Duties paid on the tonnage of a ship or vessel 
are also called “tonnage.’’®? 


Phrases: “Gross tonnage,”®* “sixty-six per cent. 
of all the tonnage moved by rail,”*® and “whole 
tonnage.’’®® 


TONTINE INSURANCE.®? 


TOO.°8 Phrases: “Too low,”®® “too obvious risk 
of injury,’”’7® and “too remote.’’71 


TOOK.*2 Phrase: 
away.”78 


TOOL.7* [§ 1] A. In General. The word has 
been said to have a very broad meaning.75 Em- 
ployed to express the means of producing an end,7¢* 


“Took, stole, and carried 


the lightness of the day, and the 
lightness of the cork, or other mate- 
rial substance.” Roberts v. Opdyke, 
40 N.Y. 259, 262. Ton in measure- 
ment see infra § 2. 


40. See statutory provisions, 
41. Many v. Beekman Iron Co., 9 
Paige Ch. (N.Y.) 188, 195; Weaver 


v. Fegely, 29 Pa. 27, 70 Am.D. 151; 
Evans v. Myers, 25 Pa. 114, 116; In 
Pennsylvania, etc., Harrison v. Mora, 
8 Pa.Co. 224. 

[a] Sale of hemp.—Helm v. Bry- 
ant, 11 B.Mon. (Ky.) 64, 65; Green v. 
Moffett, 22 Mo. 529, 537. 

42. See Gross § 3 text and note 2. 


43. See Long 38 C.J. p 241 text 
and note 24. 

44, See Long 38 C.J. p 241 text 
and note 30. 

45. Ton in weight distinguished 
see supra § 1 note 39 [c]. 

46. Reck v. Phoenix Ins. Co., 7 N.Y. 
S. 492, 54 Hun 637 [rev 29 N.E. 137, 
130 N.Y. 160]. 2 


47. Roberts v. Opdyke, 40 N.Y. 259, 
262 [cit McCulloch Commercial D.; 
Webster D.]. 

48. The Thomas Melville, 62 F. 
749, 751, 10 C.C.A. 619. 

49. The Thomas Melville, supra. 

50. See Per § 4 text and-note 72. 

51. The Brunel, [1900] P. 24, 32, 9 
Aspin. 10. 

52. See Overtone 46 C.J. p 1163. 

53. See Skelping Tongs 58 C.J. p 
742. 

54, Century D. [quot U. S. v. J. D, 


Tiler Brewing Co., 121 F. 41, 42, 43, 57 
C.C.A. 381]. 


[a] “Weak alcoholic beverages in 
very moderate quantities” are among 
the drugs or preparations which are 
classed as tonics. U.S. v. J. D. Tler 
Brewing Co., 121 F. 41, 43, 57 C.C.A. 
331 [cit Universal Cyclopedia]. 


Fermented liquor as “tonics” see 
ia 7 C.J. p 1024 notes 49 [d] and 


55. U.S. v. J. D. ler Brewing Co., 
121 FB. 41, 438, 57 C.C.A. 381. 


56. Tonnage: 
Defined see Marine Insurance § 202. 


As basis for computation of: 
Charge for wharfage see Municipal 
Corporations § 4015; Wharves 
[40 Cye 907]. 


Royalty on coal see Mines and Min- 
erals § 635. 


Statutory limitation of liability see 
Shipping § 1117. 


Oath as to for enrollment see Ship- 
ping § 18. 

Registered tonnage: 

As used in act see Internal Revenue 
§ 110 note 34 [el]. 

Breach of warranty not to load in ex- 
cess of see Marine Insurance § 202. 
Tonnage tax or duty: 

Generally see Shipping §§ 23-27. 


Defined see Commerce § 162; Duty 19 
C.J. p 841 text and notes 82-84. 


Distinguished from: 
Pilotage see Commerce § 163. 


Property tax based on value see 
Commerce § 162. 


Quarantine charge see Commerce ‘§ 
162. 


_ Wharfage fee see Commerce § 162. 

Harbor fee as see Commerce § 165. 

Power to impose see Commerce § 162; 
Municipal Corporations § 4015. 


57. Bouvier L. D. [quot Alexander 
v. Wilmington, ete, R. Co., 34 8.C.L. 
594, 599]; Wheaton L. D. [quot Wash- 
ington v. Barnes, 6 D.C. 230, 232]. 


58. Reck v. Phoenix Ins. Co., 7 N. 
Y.S. 492, 54 Hun 637 [rev 29 N.E. 187, 
130 N.Y. 160]. 

59. The Craigendoran, 31 F. 87, 88. 


60. Wheeling, ete., Transp. Co. v. 


Wheeling, 99 U.S. 278, 284, 25 L.Ed. 
412 [cit Burroughs Tax.]. 


61. Wheeling, etc., Transp. Co. v. 
Wheeling, supra; State Tonnage Tax 
Cases, 12 Wall. (U.S.) 204, 225, 20 
L.Ed. 370 [both cit Homan Dictionary 
of Commerce and Navigation]. 


62. State Tonnage Tax Cases, 12 
Wall. (U.S.) 204, 225, 20 L.Ed. 412. 


63. Bouvier L. D. [quot Alexander 


v. Wilmington, ete., R. Co., 34 S.C.L. 
594, 599]; Wheaton L. D. [quot 
Washington v. Barnes, 6 D.C. 230, 
232). 

64. Defined see Gross § 3 text and — 
note 8. ; 

65. Lone Star Salt Co. v. Texas 
Short Line Ry. Co., (Tex.) 86 S.W. 
305, 2026 

See Whole [40 Cyc 929 note 


66. 
ely. 
67. Defined see Life Insurance § 9. 


68. “Also” synonymous 2 C.J. p 
1164 text and note 56. 


69. People ex rel. Whitlock v. 
Green, 90 N.E. 248, 249, 242 Tl. 455. 


70. Travelers’ Protective Ass’n v. 
Jones, 127 N.E. 783, 785, 75 Ind.App. 
29. 


“Obvious risk of injury” see Obvi- 
ous 46 C.J. p 891 text and note 76. 


71. El Paso Electric Ry. Co. v. 
Murphy, 109 S.W. 489, 490, 49 Tex, 
Civ.App. 586. 


72. See Take 60 C.J. p 1208. 


Proof of use of as variance see Li- 
bel and Slander § 452 note 9 [da]. 


73. State v. Campbell, 18 S.W. 
1109, 108 Mo. 611. 


74, “fool dresser’ see Mines and 
Minerals § 107. 


75. Woodman vy. Stahl, 162 N.E. 
705, 28 OhioApp. 464. 
7G. Filschie vy. Hogg, 85 U.C.Q.B. 


(Ont.) 94, 102. 
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“tool” has been defined as a mechanical implement ;77 
any implement used by a craftsman or a laborer 
at his work;7® any instrument or apparatus neces- 
sary to a person in the efficient prosecution of his 
trade or ealling;7® any instrument used by a crafts- 
man or laborer at his work;8° anything used in one’s 
vocation or pursuit, as literary tools (books) ete. ;** 
in Jaw, any instrument or apparatus necessary to a 
person in the efficient prosecution of his trade or 
ealling.82. In a wide sense, “tool” may be used to 
include almost any implement or object used in 
performing an operation or carrying on work of any 
kind,’?’ especially where the implement or object 
is used or worked by hand and is movable, as dis- 
tinguished from power-driven machinery ;** an im- 
plement;85 any instrument;8* any instrument of 
use or service.’* 


As instrument of manual labor, “tool” has been 
defined as a hand instrument necessary to one’s 
trade;8® an implement commonly used by the hand 
of one man in some manual labor necessary for 
his subsistence;*® an implement used by the hand 
in working;°® an instrument of manual operation 


"7. In. re Willis, 292 F. 872, 874; 


TOOL 


“Tool” as instrument of manual la- 


as a hammer, saw, plane, file, or the like, used to 
facilitate mechanical operation, as distinguished from 
an appliance moved®! and regulated®” by machinery ; 
an instrument of manual operation,®? that is, an 
instrument to be used and managed by the hand, 
instead of being moved and controlled by machin- 
ery,°* particularly such as are used by farmers and 
mechanies;®* any instrument of manual operation ;°* 
any instrument, such as a hammer, saw, plane, file, 
and the like, used in the manual arts, to facilitate 
mechanical operations;®? some simple instrument 
used by the hand.®% The word is not understood, 
either in its strict meaning or popular use, as desig- 
nating complicated machinery, which, in order to 
produce any useful effect, must be worked by com- 
binine several distinct parts or separate pieces, the 
aid of more hands than one being necessary to per- 
form the operation.®® 


Person, in one sense of the word, may be the tool 
of another.t This is a remote meaning, figurative 
and metaphorical.” 

Phrases: “Common tool,” “proper tool,”’* “rea- 
sonably safe tool or appliance,”® “simple tool,”® and 


857, 178 Iowa 375, L.R.A.1917B 934]. 


Camardella v. Holmes, 89 N.Y.S. 616, 
617, 97 App.Div. 120 [cit Century D.]}. 


78. In re Willis, 292 F. 872, 874; 
Camardella v. Holmes, 89 N.Y.S. 616, 
617, 97 App.Div. 120 [cit Century D.]. 


79. Woodman vy. Stahl, 162 N.E. 
705, 28 OhioApp. 464. 


80. Webster D. [quot Adams v. 
New York Bowery F. Ins. Co., 51 N. 
W. 1149, 85 Iowa 6, 14; Anderson v. 
Hanson, 204 N.W. 669, 670, 52 N.D. 
74 


[a] Similar definition.—‘‘The in- 
strument of an handicraftsman or la- 
borer at his work.’ Murphy v. Con- 
tinental Ins. Co., 157. N.W. 855, 857, 
178 Iowa 375, L.R.A.1917B 934 [quot 
Webster D.]. 


81. Webster Imperial D. [quot 
Cleveland Arcade Co. v. Talcott, 154 
N.E. 62, 63, 22 Ohio App. 516]. 


82. Webster D. [quot Anderson v. 
Hanson, 204 N.W. 669, 670, 671, 52 
N.D. 746; Cleveland Arcade Co. v. 
Talcott, 154 N.E. 62, 63, 22 Ohio App. 
5 


. 


[al “According to the regular de- 
cisions, the tools of a mechanic in- 
clude anvils, vices, sawhorses, a bar- 
ber’s chair and mirror, a photogra- 
pher’s head rest, and, in certain cases, 
a doctor’s equipage are tools neces- 
sary in their respective callings.” 
Anderson vy. Hanson, 204 N.W. 669, 
670, 671, 52 N.D. 746 [quot Webster 


ods 


83. Webster New Int. D. [quot 
Cleveland Arcade Co. v. Talcott, 154 
N.E. 62, 68, 22 Ohio App. 516]. 


84. Webster D. [quot Anderson y. 


Hanson, 204 N.W. 669, 670, 671, 52 
N.D. 746]. 
fa] “In this use, as in statutes ex- 


empting instruments of earning a 
livelihood, in engineering contracts, 
etc., ‘tool’ has been held to desig- 
nate books, a horse and wagon, a pi- 
ano, a hand (or foot) power printing 
press, a sewing machine, a floating 
pile driver, and a scow.” Webster D. 
[quot Anderson v. Hanson, 204 N.W. 
669,670, 671, 52 N.D. 746; Cleveland 
Arcade Co. v. Talcott, 154 N.E. 62, 
63, 22 Ohio App. 516]. 


bor see infra text and notes 88-99. 


85. Webster D. [quot Anderson v. 
Hanson, 204 N.W. 669, 670, 671, 52 
N.D. 746]. 


[a] For example, the tools of a 
joiner, smith, shoemaker, ete. Mur- 
phy v. Continental Ins. Co., 157 N.W. 
855, 857, 178 Iowa 375, L.R.A.1917B 
934 [quot Webster D.]. 


[b] “Implement”? compared.— 
“‘Implement’ has a more extensive 
meaning, including, with tools, uten- 
sils of domestic use, instruments of 
trade and husbandry.” Davidson vy. 
Reynolds, 2 Can.L.J.N.S. 44, 16 U.C. 
eae aine 141. “Implement” 31 C.J. 
p " 


[c] “Animal” distinguished.—Da- 
vidson v. Reynolds, 2 Can.L.J.N.S. 44, 
16, U.C.€.P. 140,141. 


[d] “Weapon”  distinguished.— 
Sturgis Nat. Bank v. Maryland Cas- 
ualty Co., (Mich.) 233 N.W. 367, 369. 
“Weapon” see Weapons § 1. 


86. Webster D. [quot State vy. 
Bowman, 6 Vt. 594, 596]. 


[a] Pot for melting or boiling is 
not a tool, “neither in common lan- 
guage, or in correct English.’’ State 
v. Bowman, 6 Vt. 594, 596. “Crucible 
ene aa see 17 C.J. p 387 note 

aj. 


“Instrument: 


ees see Instrument § 1 note 
ull s 


Synonymous see Instrument § 1, 


87. Webster D. [quot Adams v. 
New York Bowery F. Ins. Co., 51 N. 
W. 1149, 85 Iowa 6, 14; Cleveland Ar- 
cade Co. v. Talcott, 154 N.E. 62, 638, 22 
Ohio App. 516]. 


88. English L. D. [quot Kirksey v. 
Rowe, 40 S.B. 990, 114 Ga. 893, 895, 
88 Am.S.R. 65]. 


89. Bouvier L. D. [quot People v. 
cone LO INSEE 187,090; 251. Ne YA 


90. English L. D. [quot Kirksey v. 
Rowe, 40 S.E. 990, 114 Ga. 893, 895, 
88 Am.S.R. 65]. 


91. Webster D. [quot Murphy v. 
Continental Ins. Co., 157 N.W. 855, 


92. Webster D. [quot Sturgis Nat. 
Bank vy. Maryland Casualty Co., 
(Mich.) 233 N.W. 367, 369; Anderson 
v. Hanson, 204 N.W. 669, 670, 671, 52 
N.D. 746]. 


$3. People v. Shakun, 167 N.E. 
187, 190, 251 N.Y. 107 [cit Oxford D.; 
Webster Int. D.]. 


94. Black L. D. [quot Kirksey v. 
Rowe, 40 S.E. 990, 114 Ga. 893, 895, 
88 Am.S.R. 65]. 


95. In re Willis, 292 FB. 872, 874; 
Oliver v. White, 18 S.C. 235, 241; Da- 
vidson y. Reynolds, 2 Can.L.J.N.S. 44, 
16 U.C.C.P. 140, 141. See Filschie v. 
Hogg, 35 U.C.Q.B. (Ont.) 94, 102 (‘an 
instrument of manual operation, ap- 
paratus, or utensils’’). 


96. Spooner vy. Fletcher, 3 Vt. 133, 
137, 21 Am.D. 579 {quot People v. Sha- 
kun, 167 N.E. 187, 190, 251 N.Y. 107]. 


$7. Webster D. [quot Adams v. 
New York Bowery F. Ins. Co., 51 N. 
W. 1149, 85 Iowa 6, 14]. 


98. Lenoir v. Weeks, 20 Ga. 596, 
597 [quot Kirksey v. Rowe, 40 S.E. 
990, 991, 114 Ga. 893, 88 Am.S.R. 65]. 


99. Dunford v. Woodman, 10 Pick. 
(Mass.) 423, 427 [quot Oliver vy. 
White, 18 S.C. 235, 241; Thresher v. 
McEvoy, (Tex.) 193 S.W. 159, 161; 
arene v. Napier, 1 Tex.A.Civ.Cas. § 


“Machine” distinguished see Ma- 
chine 38 C.J. p 329 note 77 [b]. 


1. Komroff v. Maryland Casualty 
Co., 185 A. 388, 390, 105 Conn. 402, 54 
A.L.R. 463; Maryland Casualty Co. v. 
Ballard County Bank, 120 S.W. 301, 
134 Ky. 354, 360. 


2. Sturgis Nat. Bank v. Maryland 
Saas Co.,, (Mich.) 233 Nu W.. 367, 


3. Defined see 12 C.J. p 210. 


4. See Proper 50 C.J. p 724 text 
and note 48. 


5. See Appliance 4 C.J. p 1393 note 
34 [2]. 


6. See Master and Servant §§ 534 
note 19, 959. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


5 
> 
é 


ener 


\ 


ia 


“tool or instrument.”’? 


[§ 2] B. Tools. Similarly, the word “tools,” in 
the plural seems to have a well defined meaning in 
a restricted and limited, rather than in a general, 
sense.? “Tools” has been defined as those imple. 
ments which are commonly used by the hand of one 
man in some manual labor necessary for his sub- 
sistence.'° The first and general definition of “tools”, 
given by text writers, is that they are such as are 
used by hand;11 but then they go further to show 
the modified "application of the term to include 
simple and inexpensive machinery.!? It applies to 
usable articles employed as means to effect an end.1* 


Garden tools. Instruments or devices, movable 
in character and operated by hand, or possibly by 
other motive power, in the performance of work 
or in doing work in the garden or on the farm.14 


Tools of trade.1> The phrase ordinarily applies 
only to simple instruments used by hand.® 


Other phrases: “All tools, apparatus and books 
belonging to and used in any trade or profession,”!7 


7. Hamner v. Johnson, 
135 So. 77, 78; Webb v. Larcade, (La. 


TOOL—TOP 


(La.App.) [see Instrument § 1 note 62 [al]. 


[62 C.J.] 1083 


“all tools, apparatus and books belonging to any 
trade or profession,”!® “common tools and appli- 
ances,”!® “hand tools,”?° “labor and tools,’”?! “nec- 
essary tools and implements of any mechanic, miner, 
or other person,”?? “proper tools,’”’?? “proper tools 
or implements of a farmer,’ such suitable ap- 
parel, bedding, tools . as may be necessary 
for sustaining life,”?> “tools and appliances,”?® 
“tools and implements, Zia oC OOlS mar and im- 
plements of a mechanic and artisan, 28 “tools and 
instruments necessary for the exercise of the trade 
or profession by which he gains a living,’’?® “tools, 
fixtures, and supplies,”*° “tools, implements and ma- 
chinery,”?1 “tools, implements and stock in trade 
of any mechanic, miner, merchant, trader or other 
person,”®? “tools, instruments, and books,”’?? “tools, 
machinery, and appliances,”’+ “tools necessary for 
his trade or occupation,’?> “tools or apparatus of 
trade,”®* “tools or implements of trade,”?? “working 
tools.”38 


DOP? 


847, 848, 202 Iowa 1278. 


_ App.) 134 So. "292, 293. 
8. Tools: 

As: 

Baggage see Carriers § 1562. 
Covered by policy see Fire Insur- 
ance § 88. 
Claims for as within contractor’s 
bond see Municipal Corporations § 
2548. 
Defects in or failure to furnish: 
Contributory negligence in respect 
to see Master and Servant §8§ 
1062-1075. 

Liability for see Master and Serv- 
ant §§ 441-565. 

Presumptions as to see Master and 
Servant § 1202. 

Description of see Detinue § 47 note 
98 Lei: 

Exemption from: 

Customs Duties § 54. 

Distress for rent see Landlord and 
Tenant § 1645. 

Legal process generally see Ex- 
emptions §§ 78-87. 

Taxation § 441. 

Lien for value or use of see Mechan- 
ics’ Liens § 65 

Possession of: 

Burglar’s see Burglary § 157. 
Counterfeiter’s: 
Admission of evidence of see 
Counterfeiting § 
As offense see Counterfeiting §§ 
38-41. 
Indictment for see Counterfeit- 
ing §§ 56, 59. 

Use of see Burglary and Theft Insur- 

ance § 7 note 25 [a]. 


9. In re Willis, 292 F. 872, 874. 


10. Bouvier L. D. [quot Schwartz 
v. Dennis, 70 So. 857, 138 La. 848, Ann. 
Cas.1917D 94; Boston Belting Co. v. 
Ivens, 28 La.Ann. 695, 696]. 


[a] “Apparatus” synonymous, as 
used in a statute. In re Willis, 292 
F.. 872, 874. Distinguished see Ap- 
paratus 3 C.J. p 252 note 31 [b]. 


[b] “Instruments” synonymous, 
“especially when applied to things 
rather than persons.” State v. Bow- 
‘man, 6 Vt. 594, 596. Distinguished 


“Appliance” as including tools see 
4 C.J. p 1378 text and note 69. 


11. *Putnam «Inv... Co. “Vv. 
(Kan.) 266) P. -55,° 57. 


Titus, 


12. Putnam Iny. Co. v. Titus, su- 
pra. 
13. Williams y. Vincent, 79 P. 121, 


122, 70 Kan. 595, 109 Am.S.R. 469, 68 
L.R.A. 634. 


14. Murphy v. Continental Ins. Co., 
157 N.W. 855, 857, 178 Iowa 375, 
R.A.1917B 934. 


[a] “Utensils” compared.—‘“‘The 
word ‘utensils’ is much broader in 
meaning, though it may be applicable 
to many implements designated tools 
in common parlance.” Murphy v. 
Continental Ins. Co., 157 N.W. 855, 
857, 178 Iowa 375, L.R.A.1917B 934. 


“Farming tools’? see Farming 25 C. 
J. p 674 text and notes 90-93. 


‘15. See Customs Duties § 54 note 
47. 


16. Willis & Bro. v. Morris, 1 S.W. 
799, 803, 66 Tex. 628, 634, 59 Am.R. 


634 [quot Peyton v. Farmers’ Nat. 
Bank, 261 KF. 826, 329; Thresher v. 
McEvoy, (Tex. ) 193 S.W. 15 O16; 


Comer vy. Powell, (Tex.) 189 Sw. 88, 
91; Hinckley- -Tandy Leather Co. v. 
Hazelwood, (Tex.Civ.App.) 35 S.W. 
(2d) 209, $11]. 


17. Hoyt v. Pullman, 152 P. 386, 
38%, DL Okl. Rue, L.R.A.1916B 1288; 
Brummage Vv. Kenworthy, 112 P. 984, 
985, 27 Okl. 431, Ann.Cas.1912C 607. 


18. Campbell v. Honaker’s Heirs, 
(Tex.) 166 S.W. 74, 75. 


19. See Appliance 4 C.J. p 1387 
text and note 73. 


“Tools” in other phrases with “ap- 
pliances” see Appliance 4 C.J. p 1387 
et seq passim. 


20. See Hand 29 C.J. p 210 text and 
note 54. 


21. Camardella v. Holmes, 89 N.Y. 
S. 616, 617, 97 App.Div. 120. 


22. Putnam Inv. Co. v. Titus, 266 
P. 55, 57, 125 Kan. 623; Reeves & Co. 
Vv. Bascue, Chit eat e 716 Kan. 333, 123 
Am.S.R. 137; Wilhite v. Williams, 21 
ae 256, 257, 41 Kan. 288, 13 Am.S.R. 
2 


23. Hoyer v. McBride, 211 N.W. 


24. See Proper 50 C.J. p 724 text 
and note 49. 


25. Hooper v. Kennedy, 137 A. 194, 
195, 100 Vt. 314. 


26. Potter v. Atlantic Coast Line 
R. Co., 147 S.E. 698, 700, 197 N.C. 17; 
Magnolia Warehouse & Storage Co. v. 
Davis & Blackwell, 195 S.W. 184, 186, 
108 Tex. 422. 


[a] “Implements or instruments 
of manual operation,” as used in a 
complaint. Potter v. Atlantic Coast 
ane R. Co., 147 S.E. 698, 700, 197 N.C. 


[b] Cars to be loaded not necessa- 
rily included in phrase as used in a 
contract. Magnolia Warehouse & 
Storage Co. v. Davis & Blackwell, 195 
S.W. 184, 186, 108 Tex. 422. 


27. In re Willis, 292 F. 872, 874; 
Cleveland Arcade Co. v. Talcott, 154 
N.E. 62, 68, 22 Ohio App. 516; David- 
son v. Reynolds, 2 Can.L.J.N.S. 44, 16 
U.C.G.P. 140, 141: 


28. Lindquist v. 
655, 656, 54 Utah 79. 


29. In re Fox, 2 F.(2d) 3874, 375. 


30. Yeager v. Dallas Coffin Co., 
(Tex.Civ.App.) 46 S.W.(2d) 1016. 


81. State v. Lord, 157 N.W. 638, 
639, 132 Minn. 419; State v. Armson, 
150 N.W. 1087, 1088, 128 Minn. 384. 


32. In re Zimmerman, 202 F. 812, 
813. 


33. Baker v. Maxwell, 168 N.W. 
160, 161, 183 Iowa 1192, 2 A.L.R. 814. 


34. State ex rel. Western Tie & 
Timber Co. v. Pulliam, 135 S.W. 443, 
444, 233 Mo. 229. 


35. In re Mullen, 140 F. 206, 207; 
Martin v. Buswell, 80 A. 828, 829, 108 
Me. 263. 


36. Peyton y. Farmers’ Nat. Bank, 
261-8 326, 330. 


37. People v. Shakun, 167 N.E. 187, 
189, 190, 251 N.Y. 107. 


Clayton, 179 P. 


38. Defined see [40 Cyc 2860]. 
39. See Topped post; Topping 
post. 


As mining term see Mines and Mins 
erals §§ 14-16. 


“Top and bottom dice” see Gaming 
§ 199 note 55 [c]. 
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TOPMAN.?*° 


TOPPED.*: Of a herd of cattle, a word mean- 
ing that the best have been picked out and only 
the inferior delivered.*? 


TOPPING.‘? Of a tree, cutting off its top;** 
in the case of a sale of a herd, holding back some 
of the larger calves.*® 


In lumber yard, a process for securing a pile of 
lumber by. placing a hood of boards on the top 
and wiring them down.*® 


Topping lift. A strong tackle or rope running 
from the masthead, employed to support or raise or 
top the outer end of a boom;*? a wire cable, hold- 
ing up a boom, extending from the end to a block on 
the mast of a vessel and thence to the deck.*® 


TORCH. In the popular understanding, and in 
the understanding of persons familiar with the man- 
ufacture and fitting up of appliances for lighting 
streets with natural gas, “torch” has the same mean- 
ing as “lamp.”*® 


TORMENT.®° 


TORNADO. In meteorology, under the influence 
of the supposed derivation from the Latin tornare, 
to turn, the arched squall off the west coast of 
Africa in which the violent wind revolves under a 
broad arch of threatening clouds, analogous to the 
gust that precedes any severe thunderstorm;°? a 
funnel-shaped cloud, like a water-spout, sand col- 


40. “Hooker” equivalent 30 C.J. p 


TOPMAN—TORTIOUS 


umn, or dust whirl, with very violent and destruc- — 


tive eddies and whirls of sand, progressing in a — 


narrow path for many miles over the land.°? In 
amore general sense, a “tornado” may be employed 
to designate a violent gust of wind, or a tempest, 


distinguished by a whirling, progressive motion, ‘ 
usually accompanied with severe thunder, lightning, — 


and torrents of rain, and commonly of short dura- 
tion and small breadth;®+ a violent storm, distin- 
guished by the vehemence of the wind and its sud- 
den changes;®> a violent storm of small extent, 
usually occurring on the southeastern border of a 
cyclone, accompanied by rain or hail and often by 


powerful electric discharges, according to generally 
received ideas, having a rotary motion and accom- — 


panied by a funnel-shaped cloud;°* in a sense now 
rare, a thunderstorm, or, loosely, any violent wind- 
storm;°’ a hurricane.®§ 


TORNADO INSURANCE,.59 
TORPEDO.®° 

TORRENS ACTS.® 
TORRENS SYSTEMS.®? 
TORT.°? 


TORT-FEASOR.** <A wrongdoer; one who com- 
mits or is guilty of a tort.®® 


TORTIOUS.*® 
par eka 


A word convertible with “anlaw- 


“Tt occurs in all parts of the Mis-}11. 
458. sissippi watershed. 


The wind is too 61. 


‘ 
ee A ee Oe a] 


41. See Topping post. 


42. Griffith v. Bergeson, 88 N.W. 
451, 115 Iowa 279, 280. 


. rae oak see Sales § 1146 note 52 
b]. 


43. See Topped ante. 


44, Unwin v. Hanson, [1891] 2 Q. 
B. 115, 120 (per Lord Esher, M.R.). — 


“Topping” distinguished see Lop 38 
C.J. p 243 note 76. 


45. Clayton Bros. v. 
(Tex.) 244 S.W. 509, 511 


46. Schillo Lumber Co. v. Bemben, 
139 Ill.App. 628, 629. 


47. Webster New Int. D. 


48. The King Gruffydd, 131 F. 189, 
65 C.C.A. 495. 


49. Saltsburg Gas Co. v. Saltsburg 
Borough, 20 A. 844, 138 Pa. 250, 258, 
10 L.R.A. 193. 


“Lamp” 35 C.J. p 933. 

50. “Cruelty, torture, or torment” 
see Animals § 212. 

“porture’ synonymous § 1. 

51. See Cyclone and Tornado In- 
surance 17 C.J. p 693. 

Act of God § 3 text and note 46. 


Loss due to, exemption from lia- 
bility for see Carriers § 132. 


52. Webster New Int. D. [quot Ce- 
dergren vy. Massachusetts Bonding & 
Ins. Co., 292 F. 5, 7]. 


53. Webster New Int. D. [quot Ce- 
dergren v. Massachusetts Bonding & 
Ins. Co., 292 F. 5, 7]. 


Littlefield, 


violent to be measured, and the baro- 
metric pressure falls so rapidly that 
wooden Structures are often lifted 
and burst open by the air confined 
within them.’’ Webster New Int. D. 
[quot Cedergren vy. Massachusetts 
Bonding & Ins. Co., supra]. 


54. Webster D. [quot Spensley v. 
Lancashire Ins. Co., 11 N.W. 894, 54 
Wis. 483, 441]; Cedergren v. Massa- 
chusetts Bonding & Ins. Co., 292 F. 
5, 7 [quot Cyc]. 


55. Cedergren vy. Massachusetts 
Bonding & Insurance Co., supra [quot 
Cyc]; Queen Ins. Co. vy. Hudnut, 35 
N.E. 397, 398, 8 Ind.App. 22. 


[a] “Cyclone” distinguished.—Ce- 
dergren v. Massachusetts Bonding & 
Ins. Co.,, 292 F. 5, 7%. See Cyclone 17 
C.J. p 691 note 50 [a]. 


56. Standard D. [quot Cedergren 
v. Massachusetts Bonding & Ins. Co., 
supra]. 

57. Webster New Int. D. [quot Ce- 
dergren v. Massachusetts Bonding & 
Ins. Co., supra]. 


58. Webster D. [quot Spencer v. 
Lancashire Ins. Co., 11 N.W. 894, 54 
Wis. 433, 441]. 


“Hurricane” synonymous 30 C.J. p 
477 text and note 35. 


59. See Cyclone and Tornado In- 
surance 17 C.J. p 693. 


int See Signal § 3 text and note 


nee contraband see War [40 Cyc 


As explosive see Explosives § 1. 
Injury to child by see Explosives § 


See Registration of Land Ti- 
tles 53 C.J. p 1083. 


62. See Registration of Land Ti- 
tles 53 C.J. p 1083. 


63. See Tort-Feasor post; Tortious 
post. 


Defined see Torts § 1. 
64 See Tortious post; Torts post. 
Tort-feasor: 


ei etod see Judgments §§ 1401-1404, 
Oe 


Contribution §§ 18—25. 

Indemnity §§ 54, 55. 

Joinder see Actions §§ 223, 266. 
ees see Frauds, Statute of § 


Release §§ 72, 73, 77-83. 


“Joint tort-feasors” see Joint § 3 
text and note 10. 

65. Black L. D. 

{a] Driver of vehicle negligently 
injuring another is a ‘“tort-feasor” 
within the meaning of the term. Pub- 


lic Service Ry. Co. v. Matteucci, (N. 
J.) 143 A. 221. 


66. See Tort-Feasor ante; 
post. 


Tortious: 
Act see Torts § 1. 


Entry or occupation see Use and Oc- 
cupation [39 Cyc 860]. 


Severance see Fixtures § 65. 
67. Milligan v. Brooklyn Ware- 


house, etc, Co., 68 N.Y.S. 744, 34 Misc. 


“Unlawful” [39 Cyc 829]. 


Torts 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[Matters mot in this Title, treated elsewhere in this Work, see Cross References infra p 1087] 
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= ANALYSIS 


L DEFINITION AND DISTINCTIONS [§§ 1-5] p 1087 

A. Meaning of Term [§ 1] p 1087 

B. Distinctions [§§ 2-4] p 1091 

L. Distinction from, and Relation to, Contract [§§ 24] p 1091 
a. In General [§ 2] p 1091 

=. b. Torts in Which Existence of Contract is Element [§ 3] p 1092 

ce. Refusal To Contract as Constituting Tort [§ 4] p 1094 
2. Other Distinctions [§ 5] p 1095 
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‘I. HISTORY [§ 6] p 1095 


III. ELEMENTS [§§ 7-26] p 1096 
A. Right and Duty [§§ 7-16] p 1096 
1. Necessity for Existence [§ 7] p 1096 
2. Nature and Sufficiency [§§ 8-13] p 1097 
a. In General [§ 8] p 1097 
b. Limitation to Rights Recognized or Enforced by Courts of Law [§§ 9-11] p 1097 
(1) Moral Obligations [§ 9] p 1097 
(2) Rights Enforced by Other than Law Courts [§ 10] p 1097 
(3) Cases of Novel Impression [§ 11] p 1097 
ce. Generality or Particularity of Right or Duty [§§ 12-13] p 1098 
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3 (1) In General [§ 12] p 1098 

‘ (2) Privity of Contract As Element in Tort [§ 13] p 1099 

3 8. Qualification by Accompanying Circumstances; “Justification;” “Inherent Defenses” [§§ 
a 14-16] p 1099 

% a. In General [§ 14] p 1099 


b. Public Necessity or Safety; Acts of State [§ 15] p 1100 
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B. Act or Omission [§§ 17-23] p 1102 
1. Necessity for Breach of Duty and Invasion of Right [§ 17] p 1102 
2. Exercise of Right As Act Complained of [§-18] p 1103 


/ 
‘" 
_ 
= 
S 
4 
4) 
— 
‘ 
» 


3 8. Sufficiency [§§ 19-23] p 1104 

4 . a. Positive or Negative Conduct; “Act or Omission’ [§ 19] p 1104 

4 b. Necessity for Concurrence of Breach of Duty and Invasion of Right [§ 20] p 1104 
a 6. Culpability [§§ 21-23] p 1105 

(1) In General [§ 21] p 1105 


(2) Motive [§ 22] p 1105 
(3) Intent [§ 23] p 1107 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ce. Restriction or Relinquishment by Prior Voluntary Conduct of Party Injured [§ 16] p 
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C. Damage [§§ 24-26] p 1107 
1. Necessity [§ 24] p 1107 
2. Nature and Sufficiency [§ 25] p 1107 
3. Actual Damages Unaccompanied by Other Elements of Tort [§ 26] p 1108 


IV. WHAT LAW GOVERWNS [§§ 27-29] p 1109 
A. In General [§ 27] p 1109 
B. Existence and Extent of Liability [§ 28] p 1109 
C. Remedies [§ 29] p 1114 


V. PROXIMATE CAUSE [§§ 30-40] p 1115 
A. In General [§ 30] p 1115 . ee 
B. Intervening Causes or Agencies [§§ 31-38] p 1120 
1. In General [§ 31] p 1120 
2. Natural Force [§ 32] p 1120 
3. Fright or Mental Anguish [§ 33] p 1122 
4, Act of Person Injured or Third Person [§§ 34-87] p 1123 
a. Voluntary Act or Neglect [§ 34] p 1123 
b. Involuntary Act [§ 35] p 1124 
ec. Act of Irresponsible Individual [§ 36] p 1124 
d. Foreseeable Intervention [§ 37] p 1125 
5. Unconscious Instrument [§ 38] p 1126 
C. Concurring Cause [§ 39] p 1126 
D. Accompanying Condition [§ 40] p 1127 


VI. PERSONS ENTITLED TO SUE [§ 41] p 1128 


VIL PERSONS LIABLE [§§ 42-49] p 1128 
A. In General [§ 42] p 1128 
B. Connivance and Ratification [§ 43] p 1129 
C. Joint and Several Liability [§§ 4449] p 1130 
. In General [§ 44] p 1130 
. Acts of Independent Tort-Feasors [§ 45] p 1131 
. Contractual Relations [§ 46] p 1135 
. Concert of Action [§ 47] p 1135 
. Comparison of Culpability [§ 48] p 1136 
. Exemption of Joint Wrongdoer [§ 49] p 1136 


Amr WH H 


VIII. PARTICULAR TORTS [§§. 50-59] p 1136 
A. Scope of Discussion [§ 50] p 1136 
B. Inducing or Compelling Social Ostracism [§ 51] p 1137 
C. Interference with Contractual Rights [§§ 52-56] p 1137 
1. Scope of Treatment [§ 52] p 1137 
2. Prospective Contracts; Conduct of Business [§ 53] p 1187 
3. Existing Contracts [§§-54-56] p 1141 
a. Liability to Party Induced To Discontinue Performance [§ 54] p 1141 
b, Liability to Party Not Breaking or Terminating Agreement.[§§ 55-56] p 1141 
(1) In General [§ 55] p 1141 
(2) Where Termination Is Not Actionable Breach [§ 56] p 1147 
D. Obstruction of Legal Remedies [§ 57] p 1148 
EK. Unauthorized Suit in Another’s Name [§ 58] p 1149 
F. Unfounded Application for Patent [§ 59] p 1150 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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IX. REMEDIES [§§ 60-79] p 1150 
A. In General [§ 60] p 1150 
B. Conditions Precedent [§ 61] p 1150 
C. Pleading [§§ 62-67] p 1150 
1. Complaint or Petition [§§ 62-63] p 1150 
a. In General [§ 62] p 1150 
b. Interference with Contractual Rights [§ 63] p 1152 
2. Plea or Answer; Counterclaim [§ 64] p 1153 
3. Issues, Proof, and Variance [§§ 65-67] p 1153 
a. Issues; Evidence Admissible [§ 65] p 1153 
b. Proof [§ 66] p 1154 
e. Variance [§ 67] p 1155 
D. Evidence [§§ 68-71] p 1155 
1. Presumptions and Burden of Proof [§ 68] p 1155 
2. Admissibility [§ 69] p 1155 
3. Sufficiency [§§ 70-71] p 1157 
a. In General [§ 70] p 1157 
b. Interference with Contractual Rights [§ 71] p 1158 
E. Trial [§§ 72-79] p 1158 
1. In General [§ 72] p 1158 
2. Province of Court and Jury [§§ 73-74] p 1158 
a. In General [§ 73] p 1158 
b. Proximate Cause [§ 74] p 1158 
3. Taking Case from Jury [§ 75] p 1159 
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4. Instructions [§ 76] p 1159 
5. Verdict [§ 77] p 1160 


7. Damages [§ 79] p 1160 


Abatement and Revival 1C. J. p 15. 
Accord and Satisfaction §§ 7-9. 
Admiralty jurisdiction see Admiralty §§ 118-127. 
Assignments §§ 52-68. 
Compromise and Settlement 12 C. J. p 312. 
Election of Remedies 20 C. J. p 1. 
Ss Injunctions to protect property and personal rights see 
Injunctions §§ 141-367, 430—437. : 
~~ Liability of particular governmental units or bodies, of- 
ficers, or agents: 
Ae Abstracts of Title § 13. 
3 Clerks of Courts §§ 86-128. 
- Counties §§ 272-276. 
District and Prosecuting Attorneys § 46. 
District of Columbia §§ 52-56. 
Elections § 75 (liability of election officers). | 
Health §§ 89-91 (liability of sanitary authorities). 
Highways §§ 287 (highway board or commission), 302— 
304 (officers and agents), 371 et seq (encroachment 
and obstruction), 439-490 (injuries from defects or 
obstructions). 
Judges §§ 115-125 (civil liability). 
Municipal Corporations §§ 1700-2080. 
Officers §§ 326—331. 
Paupers § 26 (liability of poor law officer). ; 
Post Office §§ 36 (refusal of postmaster to deliver 
mail), 37 (oss of mail). 
Prisons § 29 (injury to prisoner). 
Receivers § 208. 
Registers of Deeds § 19. 
Schools and School Districts §§ 621-623. 
Sheriffs and Constables §§ 183-554. 
States §§ 336-340. fie: ; 
Taxation §§ 747-753 (civil liability of assessors), 1327, 
1328 (liability of collector), 1685 (wrongful sale of 
land). 
Territories § 32. 
Towns §§ 171, 172. 
United States [39 Cyc 748]. t 
Liability of particular persons, corporations, or asso- 
ciations: 
Adjoining Landowners 1 C. J. p 1200. 


6. Judgment and Review [§ 78] p 1160 


CROSS REFERENCES 


Liability of particular persons, corporations, or associa- 


tions:—Continued 

Agency §§ 498-503 (liability of agent to third per- 
sons), 510-512 (liability of third person to agent), 
532-539 (liability of principal to third persons). 

Agriculture § 19. 

Aliens §§ 37, 43. 

Apprentices §§ 78, 88, 89. 

Associations § 38. 

Attorney and Client §§ 221-236. 

Bailments §§ 57-66, 113, 115 (liability of bailee), 112, 
114 (liability of bailor), 

Banks and Banking § 167. ‘ 

Bridges §§ 62-118. 

Canals §§ 44-46. 

Carriers 10 C. J. p 1. 

Charities §§ 106, 107. : 

Clubs § 12. 

Corporations §§ 2829-2861. 

Drugegists §§ 44-71. 

Executors and Administrators §§ 592, 593. 

Factors § 71. 

Guardian and Ward § 268. 

Hospitals §§ 13-19. 

Husband and Wife §§ 317-319, 410-418, 545. 

Infants §§ 203-210. 

Innkeepers §§ 27-81. 

Insane Persons §§ 545-549. 

Joint Adventures § 102. 

Joint Stock Companies § 55. 

Joint Tenancy § 18 (waste). 

Landlord and Tenant §§ 874-978 (dangerous or defec- 
tive premises), 979-1036 (eviction), 1726-1754 
(wrongful distress), 1966-1969 (interference with 
relation). 

Livery Stable and Garage Keepers §§ 38-80. 

Master and Servant §§ 381-1445 (master’s liability for 
injuries to servant), 1446-1603 (injuries to third 
persons), 1604, 1605 (injury to servant by third per- 
son), 1606-1625 (interference with relation). 

Mercantile Agencies 40 C. J. p 636. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Liability of particular persons, corporations, or associa- 
tions:—Continued ; 

Parent and Child §§ 169-172 (liability of parent for 
tort of child), 233-243 (enticement or harboring of 
child). 

Partnership §§ 261 (action between partners), 364-369 
(representation of firm by partner), 392 (extent of 
firm liability). 

Physicians and Surgeons §§ 100-165. 

Railroads 51 C. J. p 374. 

Religious Societies § 60. 

Street Railroads 60 C. J. p 142. 

Telegraphs and Telephones ante p 1. 

Trade Unions. 

Trusts [39 Cyc 302]. 

Warehousemen [40 Cyc 441, 449]. 

Limitations of Actions 37 C. J. p 666. 
Particular forms of action: 

Actions § 45. 

Case, Action on 11 C. J. pil. 

Detinue 18 C. J. p 987. 

Ejectment 19 C. J. p 1021. 

Forcible Entry and Detainer 26 C. J. p 797. 

Replevin 54 C. J. p 404. 

Trespass [38 Cyc 985]. 

Trover and Conversion [38 Cyc 1997]. 

Particular torts: 

Abduction § 52. 

Abortion § 123. 

Affray § 54. 

Alienation of affections see Husband and Wife §§ 972— 
1030. 

Arrest §§ 258-262. 

Assault and Battery §§ 1-172. 

Collision 11 C. J. p 1004. 

Conspiracy §§ 98-181. H 

Criminal conversation see Husband and Wife §§ 1031-— 


Death 17 C. J. p 1159. 

Enticement of: 
Apprentice see Apprentices §§ 128—137. 
Child see Parent and Child §§ 233-244. 
Servant see Master and Servant §§ 1606-1611. 
Wife or husband see Husband and Wife §§ 972-1030. 

Extortion §§ 35-67. ; 

False Imprisonment §§ 1-186. 

Fires §§ 15-30. 

Forcible Entry and Detainer §§ 39-187. 

Fraud 26 C. J. p 1050. 

Kidnapping § 35. \ 

Libel and Slander 36 C. J. p 1134. 

Malicious Prosecution §§ 1—215. 

Negligence 45 C. J. p 608. 

Nuisances 46 C. J. p 635. 

Rape §§ 169-185. 

Removing landmark see Boundaries § 362. 

Right of Privacy 54 C. J. p 816. 

Seduction §§ 3-149. 

Threats and Unlawful Communications § 49. 

Trespass [38 Cyc 985]. 

Trover and Conversion [38 Cyc 1997]. 

Waste [40 Cyc 496]. 


I. DEFINITION AND DISTINCTIONS? 
[By AuBert §. ABru] 


[§ 1] A. Meaning of Term. The formulation of 
any adequate definition of a tort, or torts, has been 


1. Cross references: 


TORTS 


Particular torts:—Continued 
Aon t §§ 1162-1341 
Attac en § =~ i 
Distress see Landlord and Tenant §§ 1726-1754. 
Executions §§ 1222-1240. Soe 
Injunctions §§ 744-832. 
Receivership see, Receivers §§ 715-720. 
Searches and Seizures §§ 191-214. 
Sequestration §§ 189-238. 
Release §§ 73-83. 
Removal of Causes 54 C. J. p 200. 
Set-Of and Counterclaim 57 C. J. p 351. 
Torts with respect to, or arising from, particular rights 
or instrumentalities: 
Animals 3 C. J. p 1. 
Bridges §§ 62-118. : 
Boundaries § 362 (removing landmark). 
Canals §§ 44-46. 
Carriers 10 C. J. p 1. 
Cemeteries §§ 34-41. 
Copyright and Literary Property §§ 58, 59, 263-335. 
Drains §§ 202-205. 
Easements §§ 236-242. 
Electricity §§ 35-72. 
Explosives §§ 2-49. 
Fences §§ 38—45, 51-56. 
Fish §§ 36-39. 
Food §§ 90-105. 
Game §§ 8, 17. 
Gas §§ 53-78. i 
Highways §§ 371-393 (obstruction and encroachment), 
409-438 (use and law of road), 439-490 (injuries 
from defects or obstructions). 
Intoxicating Liquors §§ 293-348. 
Leased premises see Landlord and Benant §§ 874-978 
(injuries from dangerous or defective condition). 
Levees and Flood Control §§ 22, 23, 88. 
Logs and Logging §§ 152-157, 236. 
Mines and Minerals §§ 899-949. 
Motor Vehicles §§ 466-1202. 
Navigable Waters §§ 57-134. 
Party Walls 47 C. J. p 1321. 
Patents §§ 489-657. 
Public buildings see Counties § 273; Ifunicipal Cor- 
porations §§ 1925-1951. , 
Railroads 51 C. J. p 374. 
Sewers see Municipal Corporations §§ 1886-1924. 
Shipping §§ 240 (liability of charterer), 416-425 
(rights and liability of vessel and owner generally), 
436-459 (injury to persons on or about vessel). 
Steam §§ 16-35. 
Street Railroads 60 C. J. p 142. 
Streets see Municipal Corporations §§ 1755-1885. 
Telegraphs and Telephones ante p 1. 
Trade-Marks, Trade-Names, and Unfair Competition 
[88 Cye 741-849]. 
Turnpikes and Toll Roads [38 Cyc 399]. 
Warehousemen [40 Cyc 441, 449]. 
Waters [40 Cyc 542]. 
Weapons [40 Cyc 872]. : 
Wharves [40 Cyc 900, 913-918], 
Venue [40 Cyc 1]. 
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recognized as being difficult, even impossible.2 In- 
deed, while not denying that the concept is suffi- 


“Action ex delicto” see Actions § 4. 


“Executor de son tort” see Executors 
and Administrators § 2903 text and 
notes 32, 33. 


“Injury” see 32 C.J. p 514 et seq. 
“Malicious wrong’’ see 38 C.J. p 354. 
“Maritime tort” see 38 C.J. p 1192. 
“Wrong” see [40 Cyc 2878]. 


2. Louisville, etc., R. Co. v. Spinks, 
30 S.E. 968, 104 Ga. 692; Galveston, 
etc., R. Co. v. Hennegan, 76 S.W. 452, 
33 Tex.Civ.App. 314; Bigelow Torts 
(8th ed) p 64; Burdick L. Torts (3d 
ed) pp 3, 12; Fiero Torts p 5; Moak’s 
Underhill Torts p 9; Smith Tort & 
Absolute Liability 30 Harvard L. Rev. 
p 241. But see Sims v. Sims, 72 A. 
424, 77 N.J.Law 251 (‘The word 
‘torts’ in legal phraseology has a well- 
defined meaning’’). 


“We have been unable to find any 
accurate and perfect definition of a 
tort. Between actions plainly ex con- 
tractu and those as clearly ex delicto, 
there exists what has been termed a 
border land, where the lines of dis- 
tinction are shadowy and obscure, and 
the tort and the contract so approach 
each other, and become so nearly coin- 
cident as to make their practical sepa- 
ration somewhat difficult. (Moak’s 
Underhill on Torts, p 23.) The text 
writers either avoid a definition en- 
tirely (Addison on Torts), or frame 
one plainly imperfect (2 Bouvier’s L. 
Dict. 600), or depend upon one which 
they concede to be inaccurate, but 
hold sufficient for judicial purposes.” 
Rich v. New York Cent., etc., R. Co., 
87 N.Y. 382, 390 [quot Burdick L. 
Torts (8d ed) p 2; Cooley Torts (3d 
ed) p 3 note 1; Fiero Torts p 6]. 


“No definition, helped out however 


much by explanation, can convey an 
adequate notion of the meaning of the 
word.” Bigelow Torts (8th ed) p 64 
[quot Fiero Torts p 5]. 


“Of course it is impossible to frame 
a short definition of tort’ whereby a 
lawyer can instantly solve all the 
legal questions arising upon any con- 
ceivable set of facts. To do this 
would require a full statement of 
legal rights and legal duties. In 
speaking of a definition of tort, we 
now have in mind only the framing 
of a general statement or outline, 
marking out the essential issues to 
be investigated. Thus, if the defini- 
tion makes fault a requisite element, 
it is necessary to inquire in each 
particular case whether there has 
been a violation of some legal right or 
legal duty. But the definition of tort 
does not undertake to tell us what 
are the legal rights or duties in each 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ciently broad to include situations not falling with- 
in any previously recognized class of particular 
tort,? some writers have indicated an opinion that 
there is in reality no such thing as a tort gener- 
ally, but that there are only specific kinds of torts 
which are, as an aid to study, assembled and treat- 
ed together;* but this notion has been directly con- 
sidered and rejected by other writers.® 
the expression has. been considered as so far ex- 
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particular case.” Smith Tort & Ab- 
solute Liability 830 Harvard L. Rev. 
pp 241, 249 note 42. 


8. Inclusion in torts of cases of 
novel impression see infra § 11. 


4 See infra this note. 


“There is no such thing as a typical 
tort, an actual tort, that is to say, 
which contains all the elements en- 
tering into the rest. One tort is as 
perfect as another; and each tort dif- 
fers from the others in its legal con- 
stituents.” Bigelow Torts (8th ed) 
p 64 [quot Fiero Torts p 5]. 


“A tort, in English Law, can only 
be defined in terms which really tell 
us nothing. . . . To put it brief- 
ly, there is no English Law of Tort; 
there is merely an English Law of 
Torts, i. e. a list of acts and omis- 
sions, which, in certain conditions, are 
actionable. . . . Particular’ torts 
are the only torts which there are; 
the typical or normal tort does not 
exist.” Jenks Digest Eng. L. Book 
II pt 3 continued Preface XIV, XV 
{quot Smith Tort & Absolute Liabil- 
ity 30 Harvard L. Rev. pp 241, 253]. 


“It seems to me impossible to es- 
cape from the conclusion that the 
word ‘torts’ is used in English law 
to cover a number of acts, having no 
quality which is at once common and 
distinctive. In other words, I believe 
the classification to be a false one.” 
Markby Elements L. (8d ed) § 713 
{quot Smith Tort & Absolute Liabil- 
ity 30 Harvard L. Rev. pp 241, 253]. 


“No one supposes that the hetero- 
geneous topics grouped together in 
our law books under the heading 


_ ‘torts’ have any generic connection.” 


Monahan Method L. p 106 [quot Smith 
Tort & Absolute Liability 30 Harvard 
L. Rev. pp 241, 253]. 


“Just as the criminal law consists 
of a body of rules establishing specific 
offenses, so the law of torts consists 
of a body of rules establishing specific 
jnjuries. Neither in the one case nor 
in the other is there any general prin- 
ciple of liability.” Salmond L. Torts 
(6th ed) § 2. 


5. Pollock Torts (7th ed) pp 1, 20; 
Winfield Foundation Liability in Tort 
27 Columbia L. Rev. p 1. 


“ «~The law of torts has reached a 
stage of development in which the 
general principles have been separat- 
ed from specific torts.” Jaggard 
Torts p 107. 


“The law of Torts, or civil wrongs, 
is a collective name for the rules gov- 
erning many species of liability 
which, although their subject matter 
is wide and varied, have certain broad 
features in common, are enforced by 
the same kind of legal process, and 
are subject to similar exceptions. 
Pollock Torts p 1. 


“Law begins not with authentic 
general principles, but with enumera- 
tion of particular remedies. There is 
no law of contracts in the modern 
lawyer’s sense, only a list of certain 
kinds of agreements which may _ be 
enforced. Neither is there any law 
of delicts, but only a list of certain 
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Moreover, 


kinds of injury which have certain 
penalties assigned to them. Thus in 
the Anglo-Saxon and other early Ger- 
manic laws we find minute assess- 
ments of the compensation due for 
hurts to every member of the human 
body, but there is no general prohibi- 
tion of personal violence; and a like 
state of things appears in the frag- 
ments of the Twelve Tables. What- 
ever agreements are outside the 
specified forms of obligation and 
modes of proof are incapable of en- 
forcement; whatever injuries are not 
in the table of compensation must go 
without legal redress. The phrase 
damnum sine injuria, which for the 
modern law is at best insignificant, 
has meaning and substance enough in 
such a system. Only the harm which 
falls within one of the specified cate- 
gories of wrongdoing entitles the per- 
son aggrieved to a legal remedy. 
Such is not the modern way of re- 
garding legal duties or remedies. It 
is not only certain. favored kinds of 
agreement that are protected, but all 
agreements that satisfy certain gen- 
eral conditions are valid and binding, 
subject to exceptions which are them- 
selves assignable to general principles 
of justice and policy. So we can be 
no longer satisfied in the region’ of 
tort with a mere enumeration of ac- 
tionable injuries. . . . The three 
main heads of duty with which the 
law of torts is concerned—namely, to 
abstain from willful injury, to respect 
the property of others, and to use due 
diligence to avoid causing harm to 
others—are all alike of a comprehen- 
sive character. As our law of con- 
tract has been generalized by the doc- 
trine of consideration and the action 
of assumpsit, so has our law of civil 
wrongs by the wide and various ap- 
plication of actions on the case. It is 
submitted, moreover, that any at- 
tempt, at this day, to maintain a nar- 
rower conception of civil duty can 
lead only to interminable difficulties.” 
Pollock Torts p 20 et seq. 


6. See infra text and notes 7-10. 


7. Cooke Proposed New Definition 
of Tort 12 Harvard L. Rev. p 335; Lee 
Torts & Delicts 27 Yale L. J. p 721; 
Smith Tort & Absolute Liability 30 
Harvard L. Rev. p 241. And see cases 
infra notes 8, 9. 


8. Philadelphia, etc., Steam Tow- 
Boat Co. v. Philadelphia, ete., R. Co., 
19 F.Cas. No. 11,085 [aff 23 How. 209, 
16 L.Ed. 433]; International Ocean 
Tel. Co. v. Saunders, 14 So. 148, 151, 
32 Fla. 434, 21 L.R.A. 810; Hoehle v. 
Allegheny Heating Co., 5 Pa.Super. 
21, 24; Pecos, etc., R. Co. v. Amarillo 
Street R. Co., (Tex.Civ.App.) 171 S.W. 
1108, 1105; Bouvier L. D. [quot Mo- 
bile L. Ins. Co. v. Randall, 74 Ala. 170, 
176; Hackett Digger Co. v. Carlson, 
272 P. 260, 262, 127 Or. 386]; 1 Hill 
Torts p 1; Clerk & Lindley Torts p 1 
[quot Smith Tort & Absolute Liability 
30 Harvard L. Rev. p 241]; Eng. Com- 
mon L. Proc. Act (1852) 15 & 16 Vict. 
e 76 [quot Cooley Torts (3d ed) p 3 
note 1]. See Smith Tort & Absolute 
Liability 30 Harvard L. Rev. pp 241, 
250 (quoting a number of definitions 
similar in terms or tenor). 


“It is quite common to define a tort 


> 
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pressing some common and general legal notion as 
to have led many courts and legal writers to attempt, 
if not a definition of the term, at least a description 
of a number of the characteristics of torts.¢ 
quently such statements are purely negative in form, 
framed primarily to exclude and distinguish other 
legal concepts,’ as for instance, where a tort is de- 
seribed as a wrong independent of contract’ or the 
hike;® ‘but other descriptions, setting forth much 


Fre- 


by ringing changes on the fallacious 
infelicity. ‘A tort is a wrong inde- 
pendent of a contract.’”’ Jaggard 
Torts p 5. 


9. See cases infra this note. 


“Tort denotes ‘an injury inflicted 
otherwise than by a mere breach of 
contract.’” Barkley v. Williams, 64 
N.Y.S. 318, 319, 30 Mise. 687. 


“Such wrongs as are in their na- 
ture distinguishable from mere 
breaches of contract, and are often 
mentioned as of three kinds: viz. non- 
feasance, being the omission to do 
some act which a person is bound to 
do; misfeasance, being the improper 
doing of some act which he may law- 
fully do; or malfeasance, being the 
commission of some act which is posi- 
tively unlawful.” Abbott L. D. 


“An act which gives rise to a right 
of action, being a wrongful act or in- 
jury consisting in the infringement 
of a right created otherwise than by 
a contract.” Rapalje & L. L. D. [quot 
Jones v. Hunt, 12 S.W. 832, 74 Tex. 
657, 659]. 


“Any wrongful act (not involving 
a breach of contract) for which a 
civil action will lie; a civil wrong in- 
dependent of a contract.” Webster’s 
New Inter. D. [quot Newt Olson Lum- 
ber Co. v. Jefferson County School 
Dist. No. 8, 263 P. 723, 724, 83 Colo. 
272; Jewett v. Ware, 60 S.H. 131, 132, 
107 Va. 802]. 


“A tort is a breach of a duty which 
the law in distinction from a mere 
contract has imposed.” Bishop Non- 
Contract L. § 73 [quot Western Union 
Tel. Co. v. Taylor, 11 S.E. 396, 398, 
84 Ga. 408, 8 L.R.A. 189]. 


“Any wrong, not consisting in mere 
breach of contract; for which the law 


undertakes to give to the injured 
party some appropriate remedy 
against the wrongdoer.” Cooley 


Torts p 2 [quot Denning v. State, 55 
P. 1000, 1002, 123 Cal. 316]. j 


“Breaches of contract were mere 
failures to perform agreements, and 
the actions for redress in the courts 
of law were actions on contracts or 
actions ex contractu. Other acts or 
omissions giving rise to a suit at law 
were called specifically wrongs or 
torts, and the actions by which re- 
dress was to be obtained were called 
actions for torts or actions ex delic- 
to.” Cooley Torts (8d ed) p 2 [quot 
Louisville, etc., R. Co. v. Spinks, 30 
S.E. 968, 970, 104 Ga. 694]. 


fa] Statutory definition in Geor- 
gia.—(1) “A legal wrong committed 
upon the person or property inde- 
pendent of contract. It may be either 
—1l1. A direct invasion of some legal 
right of the individual. 2. The in- 
fraction of some public duty by which 
special damage accrues to the in- 
dividual. 3. The violation of some 
private obligation by which like dam- 
age accrues to the individual.” Civ. 
Code (1910) § 4403 [quot Owens v. 
Nichols, 77 S.E. 635, 189 Ga. 475; 
Wolff v. Southern R. Co., 60 S.E. 569, 
571, 130 Ga. 251; Milledgeville Water 
Co. v. Fowler, 58 S.E. 6438, 129 Ga. 111; 
Louisville, ete., R. Co. v. Spinks, 30 
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more amply the nature and characteristics of a tort, 
although often in conjunction with similar negative 
expressions, have been devised, as a guide to the 


S.E. 968, 104 Ga. 692, 695; Western, 
etc., R. Co. v. Strong, 52 Ga. 461, 466; 
Reid v. Humber, 49 Ga. 207, 208; 
Strachan Shipping Co. v. Haslip-Hood 
Cotton Co., 132 S.E.-454, 459, 35 Ga. 
App. 94; Bates v. Madison County, 
123 S.E. 158, 32 Ga.App. 370; Lips- 
comb v. Watkins, 110 S.E. 502, 28 Ga. 
App. 185; Fain v. Wilkerson, 95 S.E. 
752, 22 Ga.App. 193]. (2) “A legal 
wrong committed upon the person or 
property of another, independent of 


contract.” McCranie v. Bank of Wil- 
lacoochee, 116 S.E. 202, 29 Ga.App. 
552; Commercial City Bank v. Mitch- 


ell, 105 S.E. 57, 58, 25 Ga.App. 837 
[quot Strachan Shipping Co. ve Haz- 
lip-Hood Cotton Co., 1382 S.E. 454, 459, 


35 Ga.App. 94]; Republic Iron & 
Steel Co. v. Norris, 104 S.E. 921, 25 Ga. 
App. 809. 

10. See infra this note. 


“People in civilized communities oc- 
ecupy certain relations to each other 
from which the law implies duties 
and obligations, and the breach of 
those duties or obligations is a tort— 
a wrong.’’ Western, etc., R. Co. v. 
Strong, 52 Ga. 461, 466. 


“A person commits a tort .. . 
who commits some act not authorized 
by law, or who omits to do something 
which he ought to do by law, and by 
such an act or omission either in- 
fringes some absolute right to the 
uninterrupted enjoyment of which an- 
other is entitled, or causes to such 
other some substantial loss of money, 
health, or material comfort beyond 
that suffered by the rest of the pub- 
lic.” Acker, Merrill & Condit Co. v. 
McGaw, 68 A. 17, 20, 106 Md. 536. 


“By a tort, as that term is ordina- 
rily used, is intended the loss or dam- 
age a person sustains by reason of 
the failure of others to perform a 
duty the law imposed on them for his 
benefit, regardless of whether the loss 
is the mediate or the immediate re- 
sult of their misconduct.” Cochran 
Rae: 103 A. 658, 659, 78 N.H. 

62. 


“A ‘tort’? consists in the violation 
of a right given or the omission of 
a duty imposed by law.” T. J. Mans- 
field Const. Co. v. Gorsline, (Tex.) 
292 S.W. 187, 188 [cit Cyc]. 


“A tort, in contemplation of English 
law, consists in a violation of a duty 
imposed by the general law upon all 
persons occupying the same relation 
which is involved in a given transac- 
tion or res gestae.” Andrews’ Ste- 
phen’s Pleading p 107 [quot Wolff v. 
peuinern R. Co., 60 S.E. 569, 130 Ga. 
251]. 


“The word ‘tort’ means nearly the 
same thing as the expression ‘civil 
wrong.’ It denotes an injury inflicted 
otherwise than by a mere breach of 
contract; or, to be more nicely ac- 
curate, a tort is one’s disturbance of 
another in rights which the law has 
created either in the absence of con- 
tract, or in consequence of a relation 
which a contract has established be- 
tween the parties. Of course, the 
wrong must be of a sort which the 
law redresses, not a mere infraction 
of good morals.” Bishop Non-Contr. 


L. § 4 [quot Louisville, ete, R. Co. 
v. Spinks, 30 S.H. 968, 104 Ga. 692, 
694; Peru Heating Co. v. Lenhart, 95 


N.E. 680, 688, 48 Ind.App. 319; Na- 
tional Park Bank v. Concordia Land, 
ete., Co., 105 So. 234, 287, 159 La. 86; 
Wartman v. Empire Loan Co., 101 S. 


TORTS 


w. 499, 500, 45 Tex.CivApp. 469; 
Galveston, etc., R. Co. v. Hennegan, 
76 S.W. 452, 33 Tex.Civ.App. 314, 316; 
Cooke Proposed New Definition of 
Tort 12 Harvard L. Rev. pp 335, 336; 
Fiero Torts p 4; Jaggard Torts p 2 
note 1]; Welborn vy. Dixon, 49 S.E. 
232, 235, 70 S.C. 108, 3 Ann.Cas. 407. 


“Without attempting to frame a 
perfect definition of tort—a task 
which appears thus far to have been 
beyond the power of the English 
speaking lawyer—we shall be content 
with describing its leading character- 
istics. These may be stated briefly 
as follows: A tort is an act or omis- 
sion which unlawfully violates a per- 
son’s right created by the law, and 
for which the appropriate remedy is 
a common law action for damages by 
the injured person.’ Burdick L. 
Torts (3d ed) p 12. 


“When .. . the law of the land 
undertakes to declare and protect 
rights, and establishes a standard of 
conduct for the purpose, the acts or 
omissions which disturb or impede 
the enjoyment of such rights may be 
treated as legal wrongs or torts, but 
none others can be.” Cooley Torts 
p 4. 


“It is of the essence of a tort that 
it consists in an act or omission, and 
it is of the essence of a tort that the 
act or omission be wrongful, i. e. ac- 
tionable at law.”” Lee Torts & Delicts 
27 Yale L. J. p 724. 


“Every tort is an act or omission 
(not being merely the breach of a 
duty arising out of a personal rela- 
tion, or undertaken by contract) 
which is related in one of the follow- 
ing ways to harm (including inter- 
ference with an absolute right, 
whether there be measurable actual 
damage or not), suffered by a de- 
terminate person:—(a) It may be an 
act which, without lawful justifica- 
tion or excuse, is intended by the 
agent to cause harm and does cause 
the harm complained of. (b) It may 
be an act violating an absolute right 
(especially rights of possession or 
property), and treated as wrongful 
without regard to the actor’s inten- 
tion or knowledge. This, as we have 
seen, is an artificial extension of the 
general conceptions which are com- 
mon to English and Roman law. (da) 
It may be an act or omission causing 
harm which the person so acting or 
omitting did not intend to cause, but 
might and should with due diligence 
have foreseen and prevented. (c) It 
may, in special cases, consist merely 
in not avoiding or preventing harm 
which the party was bound, absolute- 
ly or within limits to avoid or pre- 
vent, A special duty of this last kind 
may be (i) absolute, (ii) limited to 
answering for harm which is assign- 
able to some one’s negligence. In 
some positions a man becomes, so to 
speak an insurer to the public against 
a certain risk, in others he warrants 
only that all has been done for safety 
that reasonable care can do.’ Pollock 
Torts p 19 [adopted Hale Torts p 2; 
Fiero Torts p 9; Jaggard Torts p 2; 
quot Louisville, etc., R. Co. v. Spinks, 
30 S.E. 968, 969, 104 Ga. 692, 694; 
Drum v. Miller, 47 S.E. 421, 185 N.c. 
204, 209, 102 Am.S.R. 528, 65 L.R.A. 
890; Galveston, etc., R. Co. v. Henne- 
gan, 76 S.W. 452, 4538, 33 Tex.Civ.App. 
314, 316]. 

“In general, though subject to im- 
portant exceptions, a tort consists in 
some act done by the defendant, 


[§ 1 


meaning of the term, in the decisions and by the 
authors of legal treatises and articles.1° While such 
statements are not all in the same language and while 


whereby he has willfully or negligent- 
ly”caused some form of harm to the 
plaintiff. That is to say, liability for 
a tort is commonly based on the co- 
existence of two conditions:—(a) 
Damage suffered by the plaintiff from 
the act of the defendant; (b) Wrong- 
ful intent or culpable negligence on 
the part of the defendant.” Salmond 
L. Torts p 7 [quot Lee Torts & Delicts 
27 Yale L. J. pp 721, 724]. 


“Private law . . . deals with 


‘the relations between members of 


the community regarded as being 
ultimately enforceable by the political 
power. Such a single relation may be 
termed a nexus; it has a double as- 
pect, for it is a Right at one end, 
and a Duty or Obligation at the other; 
every such relation or nexus neces- 
sarily having both these aspects. In 
classifying them, we may of course 
rest the division on the nature of 
either the Rights involved or the Du- 
ties involved. For the first and broad- 
est division it seems best to take 
the latter point of view, and to dis- 
tinguish according as the Duty has 
inhered in the Obligor (1) without 
reference to his wish or assent, or (2) 
in consequence of some volition or in- 
tention of his to be clothed with it. 
The former we may term Irrecusable, 
—having reference to the immaterial- 
ity of the attitude of the obligor in 
respect to consent or refusal: the lat- 
ter, Recusable—for the same reason. 
The latter sort includes Contracts (in 
the narrow sense), and some few 
varieties not here important. The 
former includes Torts (so called), 
Enrichment (a part of Quasi-Con- 
tracts as now treated), and a few 
minor ones. The permanent justifica- 
tion for this division, it may be said, 
will be found in the deep-rooted in- 
stinct of the Anglo-American legal 
spirit, which is strikingly backward 
in imposing or enlarging an irrecusa- 
ble nexus, but gives the freest scope 
for the voluntary assumption (Re- 
cusable) of nexus of any content. 
Dividing further the former sort, we 
find (a) many imposed universally, i. 
e. on all other members of the com- 
munity in favor of myself; and (b) a 
few imposed on particular classes of 
persons by reason of special circum- 
stances. Of the latter sort, the duty 
of a child to support a parent, as 
recognized in Continental and other 
law, is an example; but the most im- 
portant group is found in parts at 
least of the subject known in Roman 
law as Quasi-Contract, in Modern 


French and German jurisprudence as 


enrichissement indu and Bereicher- 
ung, and with us today as Quasi-Con- 
tract. As the feature which dis- 
tinguishes this sort (b) from the 
former (a) is that the nexus is im- 
posed in the one case on all persons 
whatever, but in the other on those 
particular persons, only of whom 
special facts are true, the natural 
terms of distinction are, for the one, 
Universal Irrecusable Nexus; for the 
other Particular Irrecusable Nexus. 
The subject of Tort, then, deals with 
the large group of relations here 
termed Universal Irrecusable Nexus.” 
Wigmore Tripartite Division of Torts, 
8 Harvard L. Rev. p 200. 


[a] Proposed definitions.—(1) 
“Any wrongful act, neglect, or default 
whereby legal damage is caused to 
the person, property, or reputation of 
another.” Standard D. [quot Freeby 
v. Sibley, 167 N.W. 770, 183 Iowa 827, 
836]. (2) “An injury or wrong com- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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they do not all of them list every characteristic of 
a tort, an examination of them as a group will dis- 
close that a tort is considered to be that legal con- 
cept possessing the characteristics to be listed here 
and more fully treated hereafter, namely :11 
eivil?? right not in itself consensual in character 
although sometimes connected with, or even arising 


from, a consensual transaction ;?3 


of such right, by omission or commission,'‘ result- 
ing in the breach of a civil duty;!® (3) damage re- 
sulting from the breach of duty1® which is of such 
a character as to afford a right of redress‘? at law.1§ 
Thus, in determining what constitutes a tort, both 
substantive and adjective factors are presented for 


consideration.!2 


Derivation of term. 
language through the French and 


mitted, with or without force, to the 
person or property of another, and 
such injury may arise by either the 
nonfeasance, malfeasance or misfeas- 
ance of the wrong-doer.” Gindele v. 
Corrigan, 22 N.B. 516, 129 Ill. 582, 587, 
16 Am-.S.R.'292.°@) “A breach of 
duty established by municipal law for 
which a suit for damages can be 
maintained; or, conversely, the in- 
fringement of a private right, or a 
public as a private right, established 
by municipal law.” Bigelow Torts p 
64 [quot Diamond Roller Mills v. 
Moody, 126 P. 984, 986, 63 Or. 90; 
Fiero Torts p 5; Lee Torts & Delicts, 
27 Yale L. J. pp 721, 723). (4) “An 
act or omission, not a mere breach of 
contract, and producing injury to an- 
other, in the absence of any existing 
lawful relation of which such act or 
omission is a natural outgrowth or 
incident.” Cooke Proposed New 
Definition of Tort 12 Harvard L. Rev. 
pp 335, 336 [quot Burdick L. Torts (3d 
ed) p 12 note 1]. (5) “A breach of 
some duty between citizens defined by 
the general law which creates a civil 
eause of action.” Fiero Torts Dis As 
(6) ‘An unauthorized prejudicial in- 
ference of some person, by act or 
omission, with a right in rem of an- 
other person.” Innes Torts Introduc- 
tion [crit Jaggard Torts p 4]. (7) “A 
breach of duty (other than a contrac- 
tual or quasi-contractual duty) creat- 
ine an obligation, and giving rise to 
an action for damages.” Jenks Dig. 
Eng. Civ. L. art 722 [quot Lee Torts 
& Delicts 27 Yale L. J. pp 721, 723; 
Smith Tort & Absolute Liability 30 
Harvard L. Rev. 241]. (8) “A civil 
wrong for which the remedy is an ac- 
tion for damages, and which is not 
exclusively the breach of a contract 
or the breach of a trust or other mere- 
ly equitable obligation.” Salmond L. 
Torts p 7 [quot Burdick L. Torts (3d 
ed) p 3 note 9 a; Lee Torts & Delicts 
27% Yale i. 3. pp? 721, 723]. (9) “An 
act or omission which, independent of 
contract, is unauthorized by law, and 
results either (a) in the infringement 
of some absolute right to which an- 
other is entitled; or (b) in the in- 
fringement of some qualified right of 
another causing damage; or (c) in 
the infringement of some public right 
resulting in some substantial and par- 
ticular damage to some person beyond 
that which is suffered by the public 
generally.” Underhill L. Torts (9th 
ed) p 7 [quot Burdick L. Torts (3d 
ed) p 3 note 9 a]. 

[b] “A tortious act consists of the 
commission or omission of an act by 
one, without right, whereby another 
receives some injury, directly or in- 
directly, in person, property or repu- 
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The word comes into our 
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wrested aside.2° 


(1) A 


(2) a violation 


Analogy between torts and delicts. 
tion of a tort at common law is closely allied to, and 
possesses in great part the fundamental features 
characteristic of, a delict in civil law.?4 


[§ 2] B. Distinctions?2—1. Distinction from, and 
Relation to, Contract—a. In General. The question 
whether a particular action, as brought, is in tort 
or in contract is treated elsewhere in this work,?* 
and the scope of the present treatment is limited to 
the nature of the cause of action, as distinguished 
from the action itself.24 It is a distinguishing char- 
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the Latin “torquere” to twist, “tortus” twisted or 


The concep- 


acteristic of torts that the duties from the viola- 
tion of which they result are creatures of the law 


is derived from 


tation.” Hayes v. Massachusetts 
Mut. L. Ins. Co., 18 N.E. 322, 125 Ill. 
626, 6384, 1 L.R.A. 303. To same ef- 
fect Western Union Telegraph Co. v. 
Ford, 70 S.E. 65, 67, 8 Ga.App. 514. 


[c] “Personal tort” and “property 
tort.’—“‘Torts may be divided into 
two general classes—the first, desig- 
nated as ‘property torts’ embracing 
all injuries and damages to property, 
real or personal: the second, known 
as ‘personal torts,’ including all in- 
juries to the person, whether to repu- 
tation, feelings, or to the body. A 
tort which is not an injury to prop- 
erty is a personal tort.” Mumford 
Va Wright, 55 -P: 744,746; 12' Colo, 
App. 214, 217: : 


11. See supra note 10. 


12. “Tort” distinguished 
“crime” see Criminal Law § 3 


13. Relations and distinctions be- 
Bis iy tort and contract see infra 8§ 

14. Omission or commission as af- 
fording basis for tort action see in- 
fra § 19. 


15. Breach of legal duty as ele- 
ment of tort see infra § 17. 


16. Causation see infra §§ 30—40. 


Damage as element in tort see in- 
fra §§ 24-26. 


17. Effect on existence of tort lia- 
bility of circumstances withdrawing 
HF rey ead right of redress see infra 


18. Exclusion of matters of equi- 
table, admiralty, or ecclesiastical ju- 
risdiction from tort concept see in- 
fra § 10. 


19. Elmore vy. Atlantic Coast Line 
R. Co., 131 -S.B. 633, 191 N.C. 182, 43 
A.L.R. 1072; Hale Torts p 5; Jaggard 
Torts p 6. 


20. Abbott L. D.; Bigelow Torts 
(8th ed) p 36 note 1; Hale Torts p 2; 
Jaggard Torts p 2 


“The terms tort and wrong were 
originally synonymous and co-exten- 
sive in application. Tort is derived 
from the Latin tortum, while wrong 
is in its origin identical with wrung, 
both the English and the Latin terms 
meaning primarily, therefore, conduct 
which is crooked or twisted, as op- 
posed to that which is straight or 
right (rectum). Tort, however, has 
become specialised in its application, 
while wrong has remained generic.” 
Salmond L. Torts p 7 note 1. 


[a] Former current usage.—It has 
been said to be a mere accident 
that tort, as a synonym for wrong, 


from 


and not of particular agreements.?® As contractual 
duties proper have their origin in, and derive their 


has not become part of our current 
literary language, the term having 
formerly been freely used in such 
works as Spenser’s Ferie Queene. 
Pollock Torts p 1. 


21. Lee Torts & Delicts 27 Yale- 
L. J. p 721; Pollock Torts p,17. See 
Panama R. Co. v. Rock, 272 F. 649 [rev 
on other grounds 45 S.Ct. 58, 266 U.S. 
209, 69 L.Ed. 250] (holding that “of- 
fense or fault,’ as used in Panama 
Civ. Code art 2341, adopted from the 
French and Spanish through the Chil- 
ean and Colombian law, and contin- 
ued in force in the Canal Zone by an 
act of congress [37 St. 561], has the 
same meaning as “tort’’). 


“Tf . . . we leave aside the 
English treatment of rights of prop- 
erty as being accounted for by pecu- 
liar historical causes, we find that the 
Roman conception of delict agrees 
very well with the conception that 
appears really to underlie the English 
law of tort.” Pollock Torts jp, 17, 


“Delict” or “delictum” see 18 C.J. 
p 474. 


22. Actions to recover penalties as 
in contract or tort see Actions § 146. 


23. See Actions §§ 136-170. 


mnoory. of complaint or declaration 
as resting on contract or tort see 
Pleading § 184 text and notes 76-80. 


24. “Action” and “cause of action” 
distinguished see Actions § 28 text 
and note 32. 


25. Fla.—Woodbury v. Tampa Wa- 
ter Works Co., 49 So. 556, 57 Fla. 248, 
21 L.R.A.N.S. 1034. 


Ga.—Savannah City, ete., R. Co. v. 
Brauss, 70 Ga. 368. 


Ind.—Peru Heating Co. v. Lenhart, 
95 N.E. 680, 48 Ind.App. 319. 


La.—National Park Bank vy. Con- 
cordia Land, ete., Co., 105 So. 234, 159 
La. 86. 


N.Y.—Busch y. Interborough Rapid 
Transit Co., 80 N.B. 197, 187 N.Y. 388, 
10 Ann.Cas. 460; Rich v. New York 
Central, ete., R. Co., 87 N.Y. 382. 


Bishop Non-Contract L. § 73; Bur- 
dick L. Torts p 12; Hale Torts p 16 
note 59; Pollock Torts (7th ed) p 3. 


See Newt Olson Lumber Co. v. 
School Dist. No. 8 in Jefferson Coun- 
ty, <263--P.\/723,. 83 Colo... 27-225 “Diver. 
v. Miller, (Del.) 148 A. 291 (both to 
same effect). 


Compare Trout v. Watkins Livery, 
ete., Co., 130 S.W. 136, 148 Mo.App. 
621 (holding that, in contracts creat- 
ing certain relationships, a duty of 


1092 [62 C.J.] 


vitality directly from, the assent of the parties,*® 
a breach of such duties only does not constitute a 
The test to be applied is the nature of the 
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care arises whose breach is a tort, 
but stating that, unless there is a 
custom of the realm incident to the 
relation, the further duty resting on 
the party to the contract is not a duty 
imposed by law but results as an im- 
plied term of the agreement, and that 
hence the breach of duty, although 
suable in tort, is a violation of an ob- 
ligation created by the assent of the 
parties); Livingston v. Cox, 6 Pa. 360 
(dictum to the same effect). 


And see cases infra note 27; 
infra § 3 note 37. 


“Rights are paramount or consen- 
sual; the first kind designating those 
which exist independently of the will 
of individuals; the second, those 
which come into existence by consent, 
actual or presumptive. Both kinds of 
right are paramount in a sense; but 
the one kind exists originally and of 
its own efficacy and is universal, 
while the other is brought into exist- 
ence, typically speaking, by the agree- 


and 


ment of two or more persons, and, 
generally speaking, governs them 
alone. Still, even with regard to the 


latter kind of rights, the judges have 


found it desirable to hold that the re-. 


lations of the parties to the thing 
agreed upon are not in all respects 
consensual, in the sense that there 
ean be no right or duty paramount to 
the will of the parties in the subject 
of agreement. .. . The law of 
torts deals with both classes of 
rights; with the first class generally, 
with the second so far as the rights 
are treated as paramount to the will 
of the parties. In a word, the domain 
of the law of torts, so far as rights 
are concerned, lies in rights para- 
mount, and hence tort, as a ground 
of action, consists in the breach of 
rights paramount, that is, of rights 
established by municipal law as dis- 
tinguished from rights created only 
by consent between two or more per- 
sons.” Bigelow Torts (8th ed) p 138. 


“The duties broken by the commis- 
sion of civil wrongs are fixed by law 
and independent of the will of the 
parties; and this is so even where 
they arise out of circumstances in 
which the responsible party’s own act 
has paced him.” Pollock Torts (7th 
e p 3. 


“Tiability for a tort arises for the 
violation of a duty, expressed or im- 
plied by law.’’ Woodbury v. Tampa 
Waterworks Co., 49 So. 556, 562, 57 
Fla. 248, 21 L.R.A.N.S. 1034. 


26. Cross references: 
Necessity for agreement or mutual 
assent see Contracts § 46. 


Reality of consent as affecting exist- 
pice contract see Contracts §§ 


Sufficiency of assent to sustain con- 

tract see Contracts §§ 47-121. 

27. U.S.—Osgoodby y. Talmadge, 
45 F.(2d) 696. 

Ala.—Mobile L. Ins. Co. v. Randall, 
74 Ala. 170. 

Ga.—Louisville, ete, R. Co. vy. 
Spinks, 30 S.E. 968, 104 Ga. 692; Fain 
Do 95 S.H. 752, 22 Ga.App. 

oO. 


Iowa.—Russell v. Polk County Ab- 
stract Co., 54 N.W. 212, 87 Iowa 233, 
43 Am.S.R. 381. 


Mass.—Tuttle v. George H. Gilbert 
Mfg. Co., 13 N.E. 465, 145 Mass. 169. 


N.H.—Dustin y. Curtis, 67 A. 220, 
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74 N.H. 266, 11 L.R.A.N.S. 504, 13 
Ann.Cas. 169. 


N.J.—Commonwealth Title Ins. & 
Trust Co. v. New Jersey Lime Co., 
100 A. 52, 86 N.J.Ha.- 450. 


N.Y.—Walter v. Bennett, 16 N.Y. 
250; Schick v. Fleischhauer, 49 N.Y. 
S. 962, 26 App.Div. 210. See Rich v. 
New York Central, ete., R. Co., 87 
N.Y. 3882, 398 (“It may be granted 
that an omission to perform a con- 
tract obligation, unless that omission 
is also an omission of a legal duty’’) 
[quot Oliver v. Perkins, 52 N.W. 609, 
612, 92 Mich. 304]; Potter v. New 
York, O. & W. Ry. Co., 253 N.Y.S. 394, 
401, 233 App.Div. 578 (stating that 
“for a tort, there must be a breach 
of duty distinct and apart from a 
breach of contract’). 


Or.—Diamond Roller Mills v. Moo- 
dy, 126 P. 984, 638 Or. 90. 


R.I.—Davis v. Smith, 58 A. 630, 26 
R.I. 129, 106 Am.S.R. 691, 66 L.R.A. 
478; Knowles v. Knowles, 56 A. 775, 
25 RI. 464. 


Tex.—Galveston, etc., R. Co. vy. Hen- 
Began, 76 S.W. 452, 33 Tex.Civ.App. 

4. 

Eng.—Courtenay v. Earle, 10 C.B. 
%73,-70 E.C.L. 78, 138 Reprint 30. See 
Legge vy. Tucker, 1 H.&N. 500, 156 Re- 
print 1298; Green vy. Greenbank, 2 
Marsh. 485, 4 H.C.L. 496 (both to same 
effect). But see Brown y. Boorman, 
11 Cl&F. 1, 8 Reprint 1003 [aff 3 Q. 
B. 511, 2 G.&D. 793, 43 E.C.L. 843, 114 
Reprint 603] (holding that, wherever 
there is a contract, and something to 
be done in the course of employment 
which is the subject of that contract, 
a breach of duty in the course of that 
employment, is a tort, although the 
duty is one not incident to the rela- 
tion created by the contract as a mat- 
ter of law but dependent on the spe- 
cial terms of the contract); Graff v. 
Lemp Brewing Co., 109 S.W. 1044, 
130 Mo.App. 618 (to same effect). 


_ Fiero Torts p 7; Hale Torts p 18; 
Jageure Torts -p 24; Salmond L. Torts 
Dp. *a5 


See Morris v. Jamieson, 68 N.E. 
742, 205 Ill. 87 (to same effect); Nevin 
v. Pullman Palace Car Co., 106 Ill. 
222, 4 Ky.L. 926, 46 Am.R. 688 (rec- 
ognizing the rule); Pursley v. Wikle, 
19 N.E, 478, 118 Ind. 139, 144 (“Ordi- 
narily, the essence of a tort consists 
in the violation of some duty to an 
individual, which duty is a thing dif- 
ferent from the mere contract obli- 
gation’) [quot Shirk y. Mitchell, 36 
N.E. 850, 853, 137 Ind. 185]; Thomp- 
son v. Clemens, 53 A. 919, 96 Md. 196, 
60 L.R.A. 580 (to same, effect); 
Churchill v. Howe, 152 N.W. 989, 186 
Mich. 107 (recognizing the rule). 


“An omission to perform a contract 
obligation is never a tort unless that 
omission is also an omission of a le- 
gal duty.” Fiero Torts p 7. 


“Contracts have a leading, primary 
obligation—to do a specified act; to 
perform a specified service; or to pay 
or deliver a specified thing of value. 
A mere failure to perform such a con- 
tract obligation is not a tort.’”’ Mobile 
L. Ins. Co. v. Randall, 74 Ala. 170, 177. 


“When the law imposes a duty from 
one person to another, independent of 
contract, the duty thus imposed is a 
legal one, one enjoined by the law. 
Its neglect is a tort. Now, if the par- 
ties by contract, further impose that 
duty, which may be, and is often, 


right which has been invaded.?® A contract is not, 
of course, essential to the existence of a tort.?° 


[§ 3] b. Torts in Which Existence of Contract 


done, then the obligation is twofold— 
enjoined by both law and the con- 
tract. . . . It cannot be said that 
the legal duty referred to means du- 
ties arising solely upon contract, for, 
if it does, then all duties in pursu- 
ance of contract are, within the mean- 
ing of the rule, legal duties, and hence 
a neglect to discharge them is a tort, 
This followed to its legal conclu- 
sion, would make every breach of con- 
tract a tort. The duties arising upon 


‘contracts are, of course, legal duties, 


within the most comprehensive mean- 
ing of the term, but the sanction of 
the law making them so is invoked by 
the contract, and hence, in an impor- 
tant and practical sense, we regard 
and express the obligations and du- 
ties thus arising between parties as 
contractual, and in that way distin- 
guish them from other legal duties 
or obligations.” Russell v. Polk 
County Abstract Co., 54 N.W. 212, 87 
Iowa 233, 238, 43 Am.S.R. 381. 


“Where the only relation between 
the parties is contractual, the liabili- 
ty of one to the other in an action of 
tort... .....)*must., -be. based) \upon 
some positive duty which the law im- 
poses because of the relationship or 
because of ‘the . . . manner in 
which some act which the contract 
provides for is done; and... . 
the mere violation of a contract, 
where there is no general duty, is not 
the basis of such an action.” Dustin 
v. Curtis, 67 A. 220, 222, 74 NH. 266, 
11 L.R.A.N.S. 504, 13 Ann.Cas. 169. 


“The legal wrong which results 
from a breach of contract is not a 
tort.” Diamond Roller Mills vy. 
Moody, 126 P. 984, 986, 63 Or. 90. 


{a] Failure or refusal of debtor 
to pay creditor (1) does not ordinari- 
ly render him liable to the latter in 
tort, the liability being contractual 
in origin and nature. Woody v. Na- 
tional Bank of Rocky Mount, 140 S.E. 
150, 194 N.C. 549, 58 A.E.R. 725. (2) 
Failure or*refusal of bank to honor 
check as tort see Banks and Banking 


§ 425. 


28. Burdick L. Torts (3d ed) p 16. 
And see supra text and notes 25-27. 


29. U.S.—Philadelphia, etc., R. Co. 
v. Derby, 14 How. 468, 14 L.Ed. 502. 


Sa ee v. Addington, 140 So. 


Ill.—Grandt v. Chicago, etec., R. Co., 
195 Ill.App. 187. 


Ind.—Peru Heating Co. y. Lenhart, 
95 N.E. 680, 48 Ind.App. 319. 


N.Y.—Carroll v. Staten Island R. 
Co., 58 N.Y. 126, 17 Am.R. 221. 


Eng.—Taylor vy. Manchester, etc., 
R. Co., [1895] 1 Q.B. 134; Bretherton 
v. Wood, 3 B.&B. 54, 7 E.C.L. 602, 
129 Reprint 1203; Marshall v. York, 
ete., RB. Co. 1 C.Bs 898,655, 738. Cam 
655, 188 Reprint 527, 632. (See; Le 
Lievre v. Gould, [1893] 1 Q.B. 491, 497 
(distinguishing another case on the 
ground that “that case established 
that, under certain circumstances, one 
man may owe a duty to another, even 
ees there is no contract between 

Ema’ )= 


“It is not necessary that a con- 
tractual relation exist between the 
wrongdoer and the party injured by 
the wrong, in order that such party 
may have redress for the injury and 
damage resulting from the wrong 
done. In other words, an action for 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Is Element. Although torts have been defined as 


Wrongs independent of contract,?° and have been 


said, as a general rule, to be wrongs wholly irrespec- 
tive of contract,** and, as torts pure and simple, to 
consist of violations of legal duty in no wise con- 
nected with contract,?? nevertheless, causes of ac- 
tion need not be completely disconnected from con- 
tracts in order to constitute torts.8* Indeed, the 
existence of a contract may be one of the circum- 
stances requisite to give to particular conduct the 
character of a breach of duty and thus to make it 
tortious.** Thus, under many kinds of agreements, 
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there are not only the contractual duties brought into 
being by the will of the parties, but there are also 
duties prescribed by law as incidents of the rela- 
tion or status which the parties have created by 
their agreement;?°> and where there is such a con- 
tract to which are attached duties of a dual char- 
acter, some with a consensual basis and others im- 
posed by law upon the particular relation which the 
parties have assumed, while a breach of the for- 
mer class of duties only is not tortious,?* a breach 
of the latter class does constitute a tort.27 It is not 


tort is not necessarily dependent up- 
on the existence of a contractual re- 
lation between the person guilty of 
the tort and the person suffering in- 
jury therefrom.” Peru Heating Co. v. 
nak 95 N.E. 680,°683, 48 Ind.App. 


Persons not parties nor privy to 


contract see infra § 13. 


3 30. See supra § 1.text and notes 
Aes 
$1. Trout v. Watkins Livery & Un- 


dertaking Co., 1380 S.W. 136, 140, 148 
Mo.App. 621. See Clark v. Gates, 87 


N.W. 941, 942, 84 Minn. 381 (where it 


was said that ‘to constitute a tort, 


the act or commission must be en- 


tirely independent of contract right’). 
32. Jaggard Torts p 21. 
33. Fla.—Banfield v. 


‘140 So. 893. 


Ga.—Western Union Tel. Co. v. 
AR 11 S.E. 396, 84 Ga. 408, 8 L.R. 
coochee, 116 S.E. 202, 29 Ga.App. 552; 
Commercial City Bk. v. Mitchell, 105 
S.E. 57, 25 Ga.App. 837. 


Tll.—Nevin vy. Pullman Palace Car 


Roe es Ill. 222, 4 Ky.L. 926, 46 Am. 
15%) 


Co., 40 So. 590, 116 Lia.’ 125; 
pel v. Daly, 36 So. 322, 112 La. 201. 


- Mich.—Churchill v. Howe, 152 N.W. 
989, 186 Mich. 107; Ojliver v. Perkins, 
52 N.W. 609, 92 Mich. 304. 


Mo.—Braun v. Riel, 40 S.W.(2d) 
621. See Trout v. Watkins Livery & 
Undertaking Co., 130 S.W. 136, 148 
Mo.App. 621 (recognizing the rule). 


N.Y.—Rich v. 
eted= Rae Cou, «8ST INAY..+ 382; 
Syracuse Rapid Transit R. Co., 
N.Y.S. 169, 66 Mise. 573 [aff 124 N.Y. 
S. 1120, 139 App.Div. 925]. 


Pa.—Hoehle v. Allegheny Heating 
Co., 5 Pa.Super. 21. 


Tex.—Pecos & N. T. Ry. Co. v. 
Amarillo St. Ry. Co., 171 S.W. 1103; 
Shirley v. Waco Tap R. Co., 10 S.W. 
543, 78 Tex. 131; Sandoval v. Eagle 
Pass Lumber Co., (Civ.App.) 248 S.W. 
132. 


Wis.—Van Oss y. Synon, 56 N.W. 
190, 85 Wis. 661. 


Cooley Torts (3d ed) p 156 et seq; 
Hale Torts p 18; Jaggard Torts pp 
23-29; Salmond L. Torts p 3. 


See Lindh v. Great Northern Ry. 
Co., 109 N.W. 823, 99 Minn. 408, 7 L.R. 
A.N.S. 1018 (to same effect). But see 
Whittaker v. Collins, 25 N.W. 632 


34 Minn. 299, 57 Am.R. 55 (holding 


that breaches of duties arising inci- 
dent to a status created by contract 
are not purely torts, and that, al- 
though suable in actions of tort, they 
are in essence brought for breach of 
contractual duties). 


And see cases infra notes 34-42. 
“We have causes of action nominal- 


Addington. 


McCranie v. Bank of Willa- 


ly in contract which are not founded 
on the breach of any agreement, and 
we have torts which are not in any 
natural sense independent of con- 
tract.” Pollock Torts (7th ed) p 518. 


“The existence of contractual re- 
lations between two parties is no bar 
to a right to damages for a tort com- 
mitted pending the contract, though 
the contract may more or less affect 
their rights. Torts are often connect- 
ed with or founded on contracts.’ 
Schoppel v. Daly, 36 So. 322, 325, 112 
La. 301. 


“‘The fact that defendants were un- 
der contract relations with plaintiff 
- does not make the conduct 
less tortious, protect them from lia- 
bility for the same conduct, or limit 
the remedy to an action on the con- 
tract; either does it exclude consid- 
erations arising out of the existence 
of the contract or conduct under it in 
the same line calculated to produce 
the same result.” Oliver v. Perkins, 
52 N.W. 609, 612, 92 Mich. 304. 


“A tort may grow out of, or be 
coincident with, a contract.” Van 
Oss v. Synon, 56 N.W. 190, 191, 85 
Wis. 661. 


[a] For classification and analysis 
of interrelated contract-tort situa- 
a ad Pollock Torts (7th ed) pp 


Existence of duty to persons other 
than parties or privies see infra § 13. 


34. Emmons v. Alvord, 59 N.E. 
126, 177 Mass. 466. 


“Though a tort is a breach of a 
duty which the law in distinction 
from a mere contract has imposed, 
yet the imposing of it may have been 
because of a contract, or because of 
it and something else combining, 
when otherwise it would not have cre- 
ated the duty.” Bishop Non-Contract 
eSo 78. t 


35. Heizer v. Kingsland, etc., Mfg. 
Co., 19 S.W. 630, 632, 110 Mo. 605, 33 
Am.S.R. 482, 15 L.R.A. 821. And see 
eases infra note 39. 


“In many cases the law imposes du- 
ties additional to those specified in 
the contract, and sometimes inde- 
pendent of it.” Heizer v. Kingsland, 
etc., Mfg. Co., supra. 


86. See cases passim supra § 2. 


[a] In Georgia, under Civ. Code 
(1895) §§ 3807, 3810, the first of which 
defines a tort as a “legal wrong 

independent of contract,” with 
enumeration of the situations wherein 
it may exist and the second of which 
provides that “private duties may 
.. . flow from relations created 
by contract,” the duties spoken of in 
the latter section, upon which tort 
may be predicated, are those which, 
while connected with a contract as 
incidents to the relation thereby cre- 
ated, are nevertheless not themselves 
of a purely consensual nature arising 
by the agreement of the parties. 
Milledgeville Water Co. v. Fowler, 58 


S.E. 643, 129 Ga. 111; Louisville, etc., 
R. Co. v. Spinks, 30 S.E. 968, 104 Ga. 
692; Howard v. Georgia Central R. 


Co., 71 S.E. 1017, 9 Ga.App. 617. See 
Owens yv. Nichols, 77 S.E. 635, 139 
Ga. 475 (recognizing the rule); Lips- 


comb v. Watkins, 110 S.E. 502, 28 Ga. 
App. 185 (to same effect). 


37. Ala.—Mobile L. Ins. Co. v. 
Randall, 74 Ala. 170. 
Ark.—Logan vy. Missouri Valley 


poe ete., Co., 249 S.W. 21, 157 Ark, 


Cal.—Denning y. State, 55 P. 1000, 
123 Cal. 316. 


Fla.—Banfield v. Addington, 140 So. 
893; Woodbury v. Tampa Water 
Works Co., 49 So. 556, 57 Fla. 243, 21 
L.R.A.N.S. 1034. 


Ga.—Owens vy. Nichols, 77 S.E. 635, 
139 Ga. 475; Wolff v. Southern R. Co., 
60 S.E. 569, 130 Ga. 251; Savannah 
City, ete, R. Co. v. Brauss, 70 Ga. 
368; Fain v. Wilkerson, 95 S.E. 752, 
22; Ga. App. .193; J. B. Carr & Cory. 
Southern Ry. Co., 79 S.E. 41, 12 Ga. 
App. 830; Payne v. Watters, 70 S.E. 
1114, 9 Ga.App. 265. 


Ill. Nevin v. Pullman Palace Car 
Cee. Ill. 222, 46 Am.R. 688, 4 Ky. 


Md.—Baitimore City Pass. R. Co. v. 
Kemp, 61 Md. 619, 48 Am.R. 134, 


Mass.—Emmons y. Alvord, 59 N.E. 
126, 177 Mass. 466. 


Mich.—Church vy. Anti-Kalsomine 
Co., 76 N.W. 383, 118 Mich. 219. 


Minn.—Keiper v. Anderson, 165 N. 
W. 237, 138 Minn. 392, L.R.A.1918C 
299." 


N.Y.—Gillespie v. Brooklyn Heights 
R. Co., 70 N.E. 857, 178 N.Y. 347, 102 
Am.S.R. 503, 66 L.R.A. 618; Carroll v. 
Staten Island R. Co., 58 N.Y. 126, 17 
Am.R. 221; Lynch v. Syracuse Rapid 
Transit Ry. Co., 124 N.Y.S. 169, 66 
Mise. 573- [aff 124 N.Y.S. 1120, 139 
App.Div. 925]. See Rich v. New York 
Central, etc., R. Co., 87 N.Y. 382 (dic- 
tum to the same effect). 


Pa.—Hoehle v. Allegheny Heating 
Co., 5 Pa.Super. 21. 


S.C.—Welborn v. Dixon, 49 S.E. 232, 
HOP SC LOS 


Wash.—Mueller v. 
Co., 4 P.(2d) 854. 


Eng.—Bretherton v. Wood, 3 B.&B. 
54, 7 /E.C.L. 602, 129 Reprint 1203; 
Tattan v. Great Western R. Co., 2 
E.&E. 844, 105 E.C.L. 844, 121 Reprint 
315. See Courtenay v. Earle, 10 C.B. 
73, 70 E.C.L. 78, 138 Reprint 30 (rec- 
ognizing the rule). 


Bigelow Torts (8th ed) pp 37, 38; 
Fiero Torts p 6; Jaggard Torts p 95; 
Pollock Torts (7th ed) p 532; Sal- 
mond L. Torts p 3. 


See Schoppel v. Daly, 36 So. 322, 112 
La. 301; Brown vy. Riel, (Mo.) 40 S.~ 
W.(2d) 621 (both to *same effect); 
Galveston, etc., R. Co. v. Hennegan, 76 
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essential to tort connected with a contract, however, 
that the duty violated shall have been imposed pure- 
ly as an incident to a particular relation created by 
contract;?8 a mere contract obligation may estab- 
lish no relation out of which a separate or specific 
legal duty arises, and yet extraneous circumstances 
and conditions in connection with it may establish 
such a relation as to make its performance a legal 
duty, and its breach a tort.°® In such case, it is im- 
material that some of the series of acts, which ‘in 
combination with the contract. give rise to the duty 
and render the breach a tort, are in themselves law- 
There may, in cases of inter- 


ful and innocent.*° 


Siw. 452, 38 'Tex.Civ.App. 314 (rec- 
ognizing the rule). 
“There are in certain rela- 


tions, duties imposed by law, a fail- 
ure to perform which is regarded as 
a tort, though the relations them- 
selves may be formed by contract 
covering the same ground.” Cooley 
Torts (3d ed) p 159. 


“There are certain duties growing 
out of the contractual relation .. . 
that do not arise by virtue of any 
express agreement between the par- 
ties, but are duties implied and im- 
posed by law independently of the ex- 
press terms of the contract, and a 
breach of such duties resulting in 
coy injury will constitute a tort.” 
Logan vy. Missouri Valley Bridge, etc., 
Co., 249 S.W. 21, 23, 157 Ark. 528. 


“The omission to perform a mere 
contract duty may not be a tort; but 
if a legal duty is imposed, independ- 
ent of or concurrently with the con- 
tract, a breach of the legal duty may 
be a tort.”’ Woodbury v. Tampa Wa- 
ter Works Co., 49 So. 556, 561, 57 Fla. 
243, 21 L.R.A.N.S. 1034. 


“If the result of a contract is to 
create a relationship between the par- 
ties, and there are certain duties 
which the law attaches to that rela- 
tionship, the breach of one of these 
duties may give rise to an action in 
tort.” Howard v. Georgia Central R. 
Co; 71 S:hv 101'7,.'9 GaiApp. 617; 


“A tort is generally defined to be 
‘a wrong independent of contract’ but 
this broad definition, when correctly 
understood, is entirely consistent 
with the well settled general proposi- 
tion that in certain relations duties 
are imposed, the breach of which is 
regarded as a tort, though the rela- 
tions themselves are formed by con- 
tract, and the contract may cover the 
same ground.” MHoehle y. Allegheny 
Heating Co., 5 Pa.Super. 21, 24. 


[a] Quasi torts.—The name quasi 
torts has sometimes been suggested 
as descriptive of torts of this charac- 
ter. Hale Torts pp 4, 17; Jaggard 
Torts pp 6, 22. See Lindh v. Great 
Northern R. Co., 109 N.W. 823, 824, 99 
Minn. 408, 7 L.R.A.N.S. 1018 (“The 
complaint sets forth a cause of ac- 
tion in quasi tort at least’); Burdick 
L. Torts (3d ed) p 32 (noticing the 
use of the term, but stating that it 
“has not commended itself to the 
judiciary either in England or in the 
United States’’). 


Torts by persons in particular rela- 
tions see cross references ante p 1087. 


38. Oliver v. Perkins, 52 N.W. 609, 
92 Mich. 304; Rich v. New York Cent., 
Ler. CO. 8. Nis Boas 


39. Oliver v. Perkins, 52 N.W. 609, 
92 Mich. 304; Rich v. New York Cen- 
trai, (ete,, “Re Co., 87 eN.Yni 382s Wiero 
Torts pp 7, 8; Hale Torts p 18; Jag- 
gard Torts p 24. See Sharts v. Doug- 
las, (Ind.App.) 168 N.E. 109 (to same 
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\ 
effect); In re Cumberland Tel., étc., 
Co., 40 So. 590, 116 La. 125 (the man- 
ner of terminating contractual obli- 
gations may constitute a tort). 

“While . . the omission to 
perform a contract obligation is not 
a tort, unless that omission is also 
an omission of a legal right, such le- 
gal duty may arise, not only out of 
certain conventional relations, but al- 
so out of a wider range of facts, of 
which a contract is an element, giv- 
ing rise to a legal duty due from ey- 
ery man to his fellows, to respect the 
rights of property and person, and 
refrain from invading them by force 
or fraud or carelessness.” Hale Torts 
p 18; Jaggard Torts p 24. 


“Tt may be granted that an omis- 
sion to perform a contract obligation 
is never a tort, unless that omission 
is also an omission of a legal duty. 
But such legal duty may arise, not 
merely out of certain relations of 
trust and confidence, inherent in the 
nature ofi the: contract itself, 9. 7. 
but may spring from extraneous cir- 
cumstances, not constituting elements 
of the contract as such, although con- 
nected with and dependent upon it, 
and born of that wider range of le- 
gal duty which is due from every 
man to his fellow, to respect his 
rights of property and person, and 
refrain from invading them by force 
or fraud. It has been well said that 
the liability to make reparation for 
an injury rests not upon the consid- 
eration of any reciprocal obligation, 
but upon an original moral duty en- 
joined upon every person so to con- 
duct himself, or exercise his own 
rights as not to injure another (Ker- 
whacker v. 4 CRA RnCOoN, 
Ohio. St. 188). Whatever its origin, 
such legal duty is uniformly recog- 
nized, and has been constantly applied 
as the foundation of actions for 
wrongs; and it rests upon and grows 
out of the relations which men bear 
to each other in the framework of or- 
ganized society. It is then doubtless 
true, that a mere contract obligation 
may establish no relation out of 
which a separate or specific legal duty 
arises, and yet extraneous circum- 
stances and conditions, in connection 
with it, may establish such a relation 
as to make its performance a legal 
duty, and its omission a wrong to be 
redressed. The duty and the tort 
grow out of the entire range of facts 
of which the breach of the contract 
was but one. The whole doctrine is 
accurately and concisely stated in 1 
Chit. Pl. 135, that ‘if a common-law 
duty result from the facts, the party 
may be sued in tort for any negligence 
or misfeasance in the execution of the 
contract.’’”? Rich v. New York Cen- 
tral & H. R. R. Co., 87 N.Y. 382, 398 
[quot Oliver v. Perkins, 52 N.W. 609, 
612, 92 Mich. 304]: 

[a] Performance of dissolved con- 
tract as tort.—The termination of a 
contract in a manner authorized by 


sought, as an incident to his trade or profession; 


related legal and contractual duties, be a tort with- 
out any breach of the duties which are properly con- 
tractual in nature;*! or the same conduct may vio- 
late both classes of duties and so be, in one aspect, 
a breach of contract, in another, a tort.*? 
although growing out of a contract, must neverthe- 
less possess all of the essential elements of tort.** 


A tort, 


[§ 4] ce. Refusal To Contract as Constituting 
Tort. A refusal to contract may constitute a tort 
where there is a duty imposed by law, upon one so 
refusing, to enter into contracts of the character 


44 


law may create duties respecting the 
subject matter of the former contract 
such that a performance of the con- 
tract terms is a violation of the re- 
sultant duties and hence a tort. Pon- 
tifex v. Midland R. Co., 3 Q.B.D. 23. 


40. Rich v. New York Central, etc., 
Ra ©Oce Sip UNE moses 


41. Mobile L. Ins. Co. v. Randall, 
74 Ala. 170. See Pecos, etc., R. Co. 
Vn, AmarillocSt: Re Co... (hex) leans 
W. 1103, 1105 (stating that there 
need be ‘“‘no technical breach of the 
letter of the contract’). 


Ga.—Tompkins v. Tigner, 17 
Ga. °1033.. Republic’ Iron, .etc.,— Cosy. 
Norris, 104 S.HE. 921, 25 Ga.App. 809. ; 


Mich.—Oliver v. Perkins, 52 N.W. 
609, 92 Mich. 304. 


Mo.—Trout v. Watkins Livery, ete., 
Co., 130 S.W. 136, 148 Mo.App. 621. 


N.Y.—Busch v. Interborough Rapid 
Transit Co., 80 N.E. 197, 187 N.Y. 388, 
10 Ann.Cas. 460; Rich v. New York 
Central, ete., R. Co., 87 N.Y. 382; Car- 
roll v. Staten Island R. Co., 58 N.Y. 
126, 17 Am.R. 221; Lynch v. Syracuse 
Rapid Transit R. Co., 124 N.Y.S. 169, 
170, 66 Misc. 573 [aff 124 N.Y.S. 1120, 
139 App.Div. 925]. 


$.C.—Welborn v. 
232, 70 S.C. 108. 


Cooley Torts (3a ed) p 156; Fiero 
Torts p 41. 


“The position the defendant occu- 
pies as a contracting party does not 
render him immune to the conse- 
quences of a wrong which he may do 
to the party with whom he has con- 
tracted, and the same facts may show 
a liability both in a contract and a 
tort.” Lynch vy. Syracuse Rapid 
Transit R. Co., supra. 


Cross references: 


Election of remedies generally see 
Election of Remedies 20 C.J. p 1. 


Finality of: 
Election of remedies: 


Generally see Election of Reme- 
dies §§ 28-31. 

For fraud inducing contract see’ 
Contracts § 653 text and note 5. 


Waiver of tort and suit in contract 
see Actions § 169. 


Waiver of: 
Contract and suit in tort see Ac- 
tions § 170. 
Tort and suit in contract: 
Generally see Actions §§ 158-169. 
On review see Appeal and Error 
§ 620 text and notes 76, 77. 

48. Van Oss v. Synon, 56 N.W. 190, 
85 Wis. 661. 

44 Nevin v. Pullman Palace Car 
Co., 106 Ill, 422, 46 Am.R. 688, 4 Ky.L. 
926; Fiero Torts p 42; Pollock Torts 
(7th ed) pp 521, 522. 


Dixon, 49 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 5] 2. Other Distinctions. 


tion of a tort is quite recent.*§ 


45. Brewster v. Miller, 41 S.W. 301, 
101 Ky. 368, 19 Ky.L. 593, 38 TRA 
505; Hunt v. Simonds, 19 Mo. 583, 
586: McMaster v. Ford Motor Co., 115 
S.E. 244; 122 S.C. 244, 129° A.L.R.. 230. 
See Hurley v. Eddingfield, 59 N.E. 
1058, 156 Ind. 416, 88 Am.S.R. 198, 53 
L.R.A. 135 (to same effect). 


“Tt is obviously the right of every 
citizen to deal or refuse to deal with 
any other citizen, and no person has 
ever thought himself entitled to com- 
plain in a court of justice of a refusal 
to deal with him, except in some cases 
where, by reason of the public char- 
acter which a party sustains, there 
rests upon him a legal obligation to 
deal and contract with others.’’ Hunt 
v. Simonds, supra. 


[a] Reasons inducing refusal are 
immaterial.—Brewster v. Miller, 41 
S.W. 301, 101 Ky. 368, 19 Ky.L.. 593, 
88 L.R.A. 505. 


[b] Right to refuse to deal with 
another has been held to be an abso- 
lute right, when its exists. McMas- 
ter v. Ford Motor Co., 115 S.E. 244, 122 
S.C. 244, 29 A.L.R. 230. 


46. See Criminal Law § 3. 
Criminal liability for: 
Assault and battery see Assault and 
Battery §§ 173-371. 
Defamation see Libel and Slander §§ 
631-709. 
Negligence see Negligence § 951. 
Nuisance see Nuisances §§ 4, 475-497. 
Trespass to: 
» Personalty see Trespass [38 Cyc 
TTD. 
Realty see ponte Entry and De- 
tainer §§ 3-38 
Merger or siimperiston of tort by 
criminal prosecution see Actions § 50. 
47. See Nuisances § 11. 


48. Cooke Proposed New Definition 
of Tort 12 Harvard L. Rev. p 335. 
And see passim infra this section. 


49. See infra this note. 


“The earliest form of legal liabil- 
ity, known to our Anglo-Saxon and 
Norman ancestors, was quite similar 
to the present tort.” Burdick L. 
Torts (3d ed) p 1. 


fa] he weregild.—(1) In Eng- 
land payment of the weregild was 
regulated from time to time by royal 
ordinance, the most complete having 
been published by Edward the elder 
(A. D. 901-924). At the head stood 
the king with 30,000 thrimsas or £5090 


of the money of the period, half of | 


which went to the king’s kindred and 
half to the state; an archbishop or 
earl, 15,000, or £250; a bishop or al- 
derman, 8, 000, or £133, 6s. 8d; a priest 
or thane, 2, 000, or £33, 6s. 8d; a ceorl 
or common person, 267, or 9s. In a 


similar way a pecuniary fine of small- | 
er amount would relieve a man from | 


corporal punishment for various mi- 
nor offenses. Inderwick, Q. C., Kings 


but otherwise a refusal to contract is not a tort.*® 
The distinctions 


[§ 6] Acts now called torts have been committed 
from the very beginning of society, but a develop- 
ment of anything like a clearly formulated concep- 
While from the 
earliest times certain invasions of personal or prop- 
‘erty rights, now comprehended under the head of 


TORTS 


II. HISTORY 
[By AuBert S. ABEL] 


Peace p 26; 
LipL2Zs. 
890]. 


Reeve Hist. Eng. L. vol 
(2) “Weregild’” see [40 Cyc 


50. See infra this note. 


[a] Jewish law.—“No department 
of Jewish law is more illustrative of 
the great primitiveness of that sys- 
tem than is the law of torts. This 
includes a vast number of wrongs 
and injuries, some of which we might 
have expected to find treated as 
crimes. In earliest times the crime 
of murder was brought under the law 
of retaliation. Later, a money com- 
pensation seems to have been allowed. 
Under the “Book of Covenant,” (Ex. 
XXI. 12) murder became a crime, but 
the guilty party had certain rights of 
asylum. In the case of theft, the 
eriminal element was not distin- 
guished; partly because the ancient 
saying, ‘‘Whoso sheddeth man’s blood, 
by man shall his blood be shed,” (Gen. 
IX. 6) had no counterpart applicable 
to the case of theft. The thief was, 
however, compelled to pay to the 
owner of the stolen property more 
than the value of the property. If he 
still retained possession of the stolen 
ox or ass—for such were the chief 
articles of value—he must return the 
beast and another as well; if he had 
killed or sold it, he forfeited to the 
owner four or five times its value. 
There are several other classes of 
wrongs which were regarded from 
much the same standpoint. Of these, 
two are the most important. When 
property not consisting of cattle, was 
entrusted to the care of another, and 
it was stolen, if the thief was discov- 
ered, he was compelled to pay double 
value to the owner. If the thief was 
not discovered, the question of the 
bailee’s guilt or innocence was deter- 
mined by some ordeal. (Ex. XXII. 
7-9.) When cattle were delivered to 
another to be cared for, and an ox or 
a sheep was hurt, killed, or driven 
away, the herdsman, if there were no 
witness, could clear himself by pur- 
gation. If it was clearly a case of 
theft, restoration had to be made, as 
the loss was due to the negligence of 
the herdsman. If the animal was 
hurt or destroyed by wild beasts, the 
herdsman was not compelled to make 
restitution. It is apparent that this 
is a view of the duties of the bailee 
which is very similar to the modern 
conception. An interesting develop- 
ment was the case of injury done to 
a ‘hired thing,’ in which case the bail- 
or could not recover. The price of the 
hire was held to include insurance 
for damage. In the case of liability 
for negligence or for damage done by 
certain animals, there is close re- 
semblance to more modern law. The 
owner of an ox which was not known 
to be dangerous was not responsible 
for the death of a man who had been 
gored by the ox. He was free of lia- 
bility upon surrender of the ox, which 
seems to have been regarded as deo- 
dand, inasmuch as it was stoned to 
death and its flesh was not eaten. 
But if the ox was known to be dan- 
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made between torts and crimes,*® and between tort 
and nuisance,*” are discussed elsewhere in this work. 


torts, were recognized as wrongful and as consti- 
tuting a basis for civil liability, in some sort, both 
in the English law*® and in other legal systems still 
more ancient®? the concepts of tort and crime were 
at first confusedly intermingled, and no clear dis- 
tinction was made between private and publie law.54 


gerous, and was loose through neg- 
ligence on the part of the owner, the 
owner was liable for any death caused 
by the ox. He could redeem himself 
by payment of a ransom; otherwise 
he must die. Corresponding regula- 
tions were enacted concerning inju- 
ries done by animals to one another, 
and as to wrongs committed by care- 
lessness. In the case of damage feas- 
ant, committed by_ turning beasts 
loose in another’s field or vineyard, 
the amount which could be recovered 
might not exceed that of the actual 


damage. For the determining of this 
amount, the law provided an easy 
method. The owner of the beasts 


must make restitution from the best 
of his own field or vineyard. (Ex. 
XOXITS 53) He who kindled a fire 
whereby the grain of a neighbor was 
consumed, was obliged to make resti- 
tution.” Lee Hist. Jur. pp 116-118. 


[b] Law of Greece.—By the law 
of ancient Greece, where a murder 
was done under the impulse of a sud- 
den passion or insanity, the culprit 
was allowed to choose compensation. 
In the earlier periods the form such 
compensation took was that for a 
term of years, generally eight. In 
later times this was superseded by 
a Gney payment. Lee Hist. Jur. 
p & 


[c] Roman Law of Twelve Tables. 
—The eighth of the Twelve Tables of 
the Roman Law treats of torts and 
in its fragmentary form it is as fol- 
lows: (1) Whoever shall chant a 
magic spell. (2) If a man 
maim another, and ‘does not compro- 
mise with him, there shall be retalia- 
tion in kind. (3) If with a fist on 
club, a man break a bone of a free- 
man, the penalty shall be three hun- 
dred asses, if of a slave, one hundred 
and fifty asses. (4) If he does any in- 
jury to another, twenty-five asses; 
if he sings a satirical song, let him 


be beaten. (5) or , 4h) hey shal 
have inflicted a loss .. . he shall 
make it good. (8) Whoever shall 


blight the crops of another by incan- 
tation... .....) nor shall  thoul -win 
over to thyself another’s” grain. 
» »s (12) If a <thief be caught 
stealing by night and he be slain, the 
homicide shall be lawful. (13) If in 
the daytime the thief defend himself 
with a weapon one may kill him. 
CLO) er we with a leather girdle 
about his naked body, and a platter 
in his hand.. (16) LE ahonein: 
contend at law about a theft not de- 
tected in the act. op 2p) net Ragen: 
patron cheat his client he shalt be- 
come infamous. (22) He who has 
been Summoned as a witness or acts 
as libripens, and shall refuse to give 
his testimony, shall be accounted in- 
famous and shall be incapable of act- 
ing subsequently as witness. (24) If 
a weapon slip from a man’s hand 
without his intention of hurling it. 


Pollock Torts (7th ed) p 5. 


51. ‘Until the time of Bracton (A. 
D. 1250) personal injuries were not 
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In the next stage of development of the common 
law, the notion of tort, in a distinet and integral 
sense, stil! remained unformulated, and the history 
of tort is to be sought in the history of the various 
delictual actions, which, in conjunction, made up 
the whole sum of then recognized civil liability for 
By 1720, however, an attempt was made 
to consider these several specific wrongs in a work 


wrongs. °? 


TORTS 


and Blackstone 


number. *® 


III. ELEMENTS*’ 
[By Atpert §. ABeu] 


v tea! a) 4 1 ee eR Po Pee 


Vr yw a Pere 


oe 


consolidating them under the general heading of 
torts,°? although the law on the subject was as yet 
in no respect systematized and neither bench nor 
bar had as yet any notion of a general law of tort 


sins 
employs that term with reference 


to them.®* Throughout our legal history, torts of a 
specific character have been increasing steadily in 


[§ 7] A. Right and Duty—1. Necessity for Ex- | istence of a.duty’® imposed by statute or other- 


istence. 


the subject of civil action. Even aft- 
er that period, these subjects were 
treated under the head of criminal 
law, and the defendant in such cases, 
when sued by civil process, was com- 
pelled not only to compensate the 
plaintiff but also to pay an attendant 
fine to the king.’ Hale Torts p 6; 
Jaggard Torts p 8. 


[a] Primitive use of civil liability 
as punishment.—‘‘The penal Law of 
ancient communities is not the law of 
Crimes; it is the law of Wrongs, or, 
to use the English technical word, 
of ‘Torts.’ The person injured pro- 
ceeds against the wrong-doer by an 
ordinary civil action, and recovers 
compensation in the shape of money- 
damages if he succeeds. If the Com- 
mentaries of Gaius be opened at the 
place where the writer treats of penal 
jurisprudence founded on the Twelve 
Tables, it will be seen that at the 
head of the civil wrongs recognized 
by the Roman law stood Furtum or 
Theft. Offences which we are ac- 
customed to regard exclusively as 
erimes are exclusively treated as 
torts, and not theft only, but assault 
and violent robbery, are associated by 
the jurisconsult with trespass, libel 
and slander. All alike give rise to 
an Obligation or vinculum juris, and 
were all requited by a payment of 
money. This peculiarity, however, is 
most strongly brought out in the con- 
solidated Laws of the Germanic 
tribes. Without an exception they de- 
scribe an immense system of money 
compensations for homicide, and with 
few exceptions, as large a scheme of 
compensation for minor injuries. 
; . If therefore the criterion of a 
delict, wrong, or tort be that the per- 
son who suffers it, and not the State, 
is conceived to be wronged, it may be 
asserted that in the infancy of juris- 
prudence, the citizen depends for pro- 
tection against violence or fraud not 
on the Law of Crime but on the Law 
of Tort.’ Sir Henry Maine Ancient 
Law p 358. : 


52. Bishop Non-Contract L. p 1; 
Pollock Torts (7th ed) p 4; Smith 
Tort & Absolute Liability 30 Har- 
vard L. Rev. 241. 


Historical consideration of action 


aut see Accounts and Accounting 


Case see Case, Action on § 1. 
Detinue see Detinue § 6 note 37. 
Ejectment see Ejectment § 3. 
Replevin see Replevin § 2 note 15. 


Trover see Trover and Conversion [38 
Cyc 2006 note 3]. 


Waste see Waste [40 Cyc 517]. 
58. Burdick L. Torts (8d ed) p 1. 
See Bishop Non-Contract L. § 8 note 


1 (referring to the existence of this 
work). 


One essential element in a tort is the ex- 


wise®® in favor 


“An attempt was made, as early as 
1720, to systematize the case law up- 
on the subject, but it was not very 
successful. The volume has been dis- 
missed by eminent authors with brief 
flings. Perhaps it deserves their con- 
temptuous comments. It is service- 
able, however, as showing the mod- 
ernness of this branch of English law 
and the antiquity of the principles 
upon which it rests. In comparison 
with recent treatises on Torts it ap- 
pears fragmentary in the extreme. 
Although professing to be ‘a methodi- 
cal collection of all the cases con- 
cerning actions on the case for torts 
and wrongs,’ it is limited to five top- 
ics. Actions for ‘Trover and Conver- 
sion of Goods,’ for ‘Malicious Prose- 
cutions,’ for ‘Nuisances,’ for ‘Disceits 
and on Warranties,’ and ‘On the Com- 
mon Custom against Carriers and 
Innkeepers,’ cover the entire field of 
Torts and Wrongs, according to the 
view of this anonymous author. We 
know that these were not the only 
actions for torts which were then in 
use, and the reports of which were 
then accessible to the student of Eng- 
lish case law. Possibly, however, the 
five topics discussed in this volume 
embraced most of the cases which 
were deemed important, and covered 
the field of ordinary tort litigation of 
that period.” Burdick L. Torts (3d 


ed) pl. 
54 Burdick L. Torts (8d ed) p 2. 
55. 3 Blackstone Comm. p 117. 


56. Winfield Foundation of Lia- 
bility in Tort 27 Columbia L, Rev. p 1. 


[a] Development of law of torts 
during 19th century.—‘“‘With a few 
exceptions, the principles of law ap- 
plicable to tort® remain much as they 
were in 1800. The most marked 
change was made by Lord Campbell's 
Fatal Accidents Act (1846). As the 
law stood in 1800, if a passenger was 
upset in a stage-coach and his leg 
broken, he could sue the proprietor 
and recover damages for the pain 
which he had suffered, the injury 
done him and the medical and other 
expenses which had been incurred. 
But if he was killed outright by the 
accident, his family and his executors 
had no redress whatever. They could 
not even recover his funeral expens- 
es. His right of action was said to 
be personal and to have died with 
him. So it was a bad thing pecuni- 
arily for the proprietor of a stage- 
coach if his passengers recovered 
from their injuries; it was to his ad- 
vantage, if there was to be an acci- 
dent at all, that they should all break 
their necks. This was put a stop to 
by Lord Campbell’s Act in 1846. Em- 
phasis has been repeatedly laid dur- 
ing the century on the important dis- 
tinction between an illegal and an 
irregular distress. In the law of libel, 
the most interesting feature is the 


of the party injured and upon the 


large increase in the number of oc-" 
casions which the law deems privi- 
leged, and the full recognition of the 
liberty of the press.”” Odgers Century 
L. Reform pp 8, 9. 


57. Illegal or immoral conduct of 
plaintiff as basis for protected right 
see Actions §§ 52, 53. 


58. Ala.—Macrum v. Security 
Trust, etc., Co., 129 So. 74, 221 Ala. 
419; Mobile v. McClure, 127 So. 832, 
221 Ala. 51; Lewis v. Brotherhood of 
Locomotive Firemen and Hnginemen, 
124 So. 889, 220 Ala. 270. 


Ark.—Logan v. Missouri Valle 
pnee: etc., Co., 249 S.W. 21, 157 Ark, 


Cal.—Merrill v. Los Angeles Cot- 
ton Mills, (App.) 7 P.(2d) 329. 


Conn.—McCune v. Norwich City 
Gas Co., 30 Conn. 521, 79 Am.D. 278. 


Del.—Diver v. Miller, 148 A. 291. 


Me.—Randlette v. Judkins, 77 Me. 
114, 52 Am.R. 747; Heywood vy. Till- 
son, 75 Me. 225, 46 Am.R. 373. 


Mich.—Tucker v. Burt, 115 N.W. 
722, 152 Mich. 68, 17 L.R.A.N.S. 510. 


Miss.—Savage v. Prudential L. Ins. 
Co., 121 So. 487, 154 Miss. 89. 


N.Y.—McAlpin v. Powell, 70 N.Y. 


126, 55 How.Pr. 163, 26 Am.R. 555; 
Daly _v. Cornwell, 54 N.Y.S. 107, 34 
App.Div. 27. 


N.C.—Biggers v. Matthews, 61 S.E. 
55, 147 N.C. 299; McGhee v. Norfolk,* 
ete., R.-Co., 60),S5Hys912)-147 AN Gh 142 
24 L.R.A.N.S. 119. 


Tex.—T. J. Mansfield Const. Co. v. 
Gorsline, (Commn.App.) 292 S.W. 187 
[den reh 288 S.W. 1067]; Galveston, , 
etc., R. Co. v. Hennegan, 76 S.W. 452, 
33 Tex.Civ.App. 314. 


Vt.—McLeod y. Connecticut River, 
etc., R. Co., 6 A. 648, 653, 58 Vt. 727; 
White v. Twitchell, 25 Vt. 620, 60 Am. 


W.Va.—West Virginia Transp. Co. 
v. Standard Oil Co., 40 S.E. 591, 50 W. 
Va. 611, 56 L.R.A. 804. 


Can.—Perrault v. Gauthier, 28 Can. 
SC 2a 

See Galligan v. Metacomet Mfg. Co., 
10 N.E. 171, 148 Mass. 527 (to same 
effect). 

“There can be no neglect of duty 
unless duty is established.’”? McLeod 
v. Connecticut River, ete., R. Co., su- 
pra. 2 

“Duty” see 19 C.J. p 841. 

“hegal duty” see 36 C.J. p 976. 


59. Merrill vy. Los Angeles Cotton 
Mills, (Cal.App.) 7 P.(2d) 329. 


Creation of rights and remedies 
statute see Actions §§ 100-109. Py 


Violation of statutes or ordinances 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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party whose conduct produces the injury;®° or, 
approaching the matter from another angle, there 
must be some legal right, in the party injured, 
claimed to have been affected by the conduct com- 
plained of, in order to constitute a tort.6 The re- 
fusal or discontinuance of a mere favor affords no 
basis for a tort.®? 


[§ 8] 2. Nature and Sufficiency—a. In General. 
Some authorities have endeavored to discover and 
state an element common to the duties whose breach 
constitutes tort, as a basis of all actionable torts ;%* 
thus, it has been said that the underlying principle 
is that one owes another the duty fixed by law not 
negligently or willfully or wrongfully to do an act 
which will probably injuriously affect him, unless 
there be legal justification. However, the matter 
of culpability as a basis of tort is more commonly 
considered in connection with the status of an act 
or omission as a breach of duty then in connection 


TORTS 
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that aspect, is treated in the appropriate subdivi- 
sion of this title.*° Practical considerations must at 
times determine the bounds of the rights or duties 
sufficing as the basis of tort.®® 


[§ 9] b. Limitation to Rights Recognized or En- 
forced by Courts of Law—(1) Moral Obligations. 
Rights and duties of a purely moral character are 
not such rights and duties as afford a basis for tort.°7 
Conduct, even though improper and causing harm to 
another, does not constitute a tort unless a legal, as 
distinguished from a moral, right is violated*® or 
duty disregarded.®® 


[§ 10] (2) Rights Enforced by Other than Law 
Courts. The rights and duties upon which tort, in 
a technical sense, may be predicated are such only 
as are recognized and enforced at law, as distin- 
guished from equity, admiralty, or other nonlegal 
jurisdictions.7° 


\ ea 


with the inherent nature of the duty itself, and, in 


ips bet ad see Negligence §§ 99— 


60. Ala.—Macrum v. Security 
Trust & Savings Co., 129 So. 74, 221 
Ala. 419. ~ 


Cal.—Merrill v. Los Angeles Cotton 
Mills, (App.) 7 P.(2d) 329. 


Del.—Diver v. Miller, 148 A. 291. 


Me.—-Randlette v. Judkins, 77 Me. 
114, 52 Am.R. 747. 


N.Y.—Miller v. Woodhead, 11 N.E. 
57, 104 N.Y. 471; McAlpin v. Powell, 
i Poa 126, 26 Am.R. 555, 55 How. 

r. 163. 


Pa.—Curtin v. Somerset, 21 A. 244, 
aap Pa. 70, 28 Am.S.R. 220, 12 L.R.A. 


W.Va.—West Virginia Transp. Co. 
v. Standard Oil Co., 40 S.E. 591, 50 W. 
Mon 611, 88 Am.S.R. 895, 56 L.R.A. 
804. 


See Mann v. Chicago, etc., R. Co., 
86 Mo. 347 (to same effect). 


“The determining factor is .. . 
in each case the relation of the par- 
ties. Conduct becomes wrongful 
when it contravenes some duty which 
the law attaches to that relation.” 
Wertpn v. Brown, 131 A. 141, 82 N.H. 

ihe 


“It may be stated, as a general 
proposition, that a man is not re- 
sponsible for a breach of duty where 
he owes no duty.” Curtin v. Somer- 
set, 21 A. 244, 140 Pa. 70, 23 Am.S.R. 
220, 12 L.R.A. 322. 


61. I1l.—Guest v. Reynolds, 68 Ill. 
478, 18 Am.R. 570. See Carlson v. 
Chicago Carpenter Contractor’s As- 
soc., 137 N.B. 222, 305 Ill. 331,27 A. 
L.R. 625 [aff 224 Ill.App. 430] (enu- 
merating “a legal right of plaintiffs’ 
as one of the essentials to a tort). 


Iowa.—Dennis v. Larkin, 19 Iowa 
434. 


Ky.—Superior Woolen Co. Tailors 
v. M. Samuels & Co., 293 S.W. 1078, 
219 Ky. 539. 


Md.—Debnam v. Simonson, 
782, 124 Md. 354. 


N.Y.—Pickard v. Collins, 23 Barb. 
444; Hurwitz v. Hurwitz, 31 N.Y.S. 
25, 10 Misc. 353; Levy v. Samuel, 23 
N.Y.S. 825, 4 Misc. 48; Mahan -v. 
Brown, 13 Wend. 261, 28 Am.D. 461. 
See Hutchins v. Hutchins, 7 Hill 104 
(to same effect). 


Ohio.—Campbell v. Rogers, 2 Handy 
110, 12 OhioDec. (Reprint) 355. 


92 A. 


Tex.—Robison v. Texas Pine Land 
Assoc., (Civ.App.) 40 S.W. 843. 


vVt.—White v. Twitchell, 25 Vt. 620, 
60 Am.D. 294. 


W.Va.—Pickens v. Coal _ River 
Boom, ete., Co., 41 S.H. 400, 51 W.Va. 
445, 90 Am.S.R. 819; West Virginia 
Transp. Co. v. Standard Oil Co., 40 
S.BE. 591, 50 W.Va. 611, 56 L.R.A. 804. 


Be ua alte, v. Barnett, 26 U.C.Q.B. 


And see infra § 12 text and notes 
78-81. 


“Plaintiff having established no 
right, he cannot claim to be injured 
or damnified.” Guest v. Reynolds, 
68 Ill. 478, 4838, 18 Am.R. 570. 


“No one, legally speaking, is in- 
jured or damnified, unless some right 
is infringed.’ Mahan v. Brown, 13 
Wend. (N.Y.) 261, 265, 28 Am.D. 461. 


62. Randall v. Hazelton, 12 Allen 
(Mass.) 412; Hutchins v. Hutchins, 7 
Hill (N.Y.) 104; Mahan v. Brown, 
18 Wend. (N.Y.) 261, 28 Am.D. 461. 


63. See infra text and note 64. 


64. Macrum v. Security Trust, etc., 
Coy AZ iSO. 74) 22k, Ala. W419: soSee 
Pittsburgh, C.,°C. & St. L. Ry. Co. v. 
Nichols, 130 N.E. 546, 553, 78 Ind. 
App. 361 (“A principle of natural eth- 
ies universally recognized ,\by civiliz- 
ed men imposes on each individual the 
duty to so regulate his life activities 
as not to injure another, either in- 
tentionally or carelessly. The law 
of torts rests on that ethical princi- 
ple’). 

65. See infra §§ 21-23. 


66. Comstock v. Wilson, 177 N.E. 
431, 257°N.Y. 231, 76 A.L.R. 676. 


67. Randall v. Hazelton, 12 Allen 
(Mass.) 412; Tucker v. Burt, 115 N. 
W. 722,152 Mich.-68, 17 L.R.A.N.S. 
5105 Henry v. Cherry, 73 A. 97, 30 
R.1. 13,24 L.R.A.N.S. 991, 136 Am.S. 
R. 928, 18 Ann.Cas. 1006; Gebhardt v. 
Holmes, 135 N.W. 860, 149 Wis. 428. 
See Ashley v. Dixon, 48 N.Y. 430, 8 
Am.R. 559; Graham v. Wallace, 63 N. 
Y.S.-372, 50 App.Div. 101 (both rec- 
ognizing the rule); Daly v. Cornwell, 
54 N.Y.S. 107, 34 App.Div. 27 (to same 
effect); Allen v. Flood, [1898] A.C. 1, 
120 (‘The law certainly does not pro- 
fess to treat as a legal wrong every 
act which may be disapproved of in 
point of morality”). And see cases 
infra notes 68, 69. 


“In administering the law, courts 
have nothing to do with the moral 
quality of an act where no legal right 


[§ 11] (8) Cases of Novel Impression. 


Despite 


is invaded.” Hardison v. Reel, 70 S.E. 
re 464, 154 N.C. 278, 34 L.R.A.N.S, 


Liability in tort of grantee under 
fraudulent conveyance see Fraudu- 
lent Conveyances § 561. 


68. Hardison v. Reel, 70 S.E. 463, 
154 N.C. 273, 34 L.R.A.N.S. 1098. 


_[a] Intangible nature of legal 
right, however, does not prevent it 
from being sufficient to serve as the 
basis of tort. Munden v. Harris, 134 
S.W. 1076, 153 Mo.App. 652. 


_{b] “Natural rights” are insuffi- 
cient as a basis for tort. Campbell 
v. Rogers, 2 Handy (Ohio) 110, 12 
OhioDec. (Reprint) 355. 


eons Ark.—Carleton v. Neal, 19 Ark. 


wera ele vy. Barrows, 41 Conn. 


Kan.—Union Pacific R. Co. v. Cap- 
pee 72 P. 281, 66 Kan. 649, 69 L.R.A. 


Mass.—Lamb v. Stone, 11 Pick. 527. 


N.Y.—Hurwitz v. Hurwitz, 31 N.Y. 
S. 25, 10 Mise. 353. See Graham v. 
Wallace, 63 N.Y.S. 372, 50 App.Div. 
101 (recognizing the rule). 


Tenn.—Payne v. Western, etc, R. 
Co., 13 Lea 507, 49 Am.R. 666. 


Wis.—Metzger v. Hochrein, 83 N. 
W. 308, 107 Wis. 267, 81 Am.S.R. 841, 
50 L.R.A. 305. 


“Tt is the omission or negligent dis- 
charge of legal duties only which 
come within the sphere of judicial 
cognizance. For withholding relief 
from the suffering, for failure to re- 
spond to the calls of wonthy charity, 
or for faltering in the bestowment of 
brotherly love on the unfortunate, 
penalties are found not in the laws 
of men, but in ‘that higher law, the 
violation of which is condemned by 
the voice of conscience, whose sen- 
tence of punishment for the recreant 
act is swift and sure.” Union Pacific 
R. Co. v..Cappier, 72 P. 281, 282, 66 
Kan. 649, 69 L.R.A. 513 [quot Tucker 
v. Burt, 115 N.W. 722, 724, 152 Mich. 
68, 17 L.R.A.N.S. 510]. 


70. Sims v. Sims, 72 A. 424, 77 N. 
J.Law 251 [rev on other grounds 76 


A 1063, 79 N.J.Law 577, 29 L.R.A.N.S.° 


842]; Burdick L. Torts (3d ed) p 12; 
Hale Torts p 9; Jaggard Torts vol 1 
p 12; Pollock Torts (7th ed) p 5; 
Salmond L. Torts (1st ed) p 5. See 
Carleton v. Neal, 19 Ark. 292 (refus- 
ing to recognize an invasion of eq- 
uitable rights as a tort); Gindele 
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the requirement that the disregard of duty be one 
of legal cognizanece,"! the fact that there is no di- 
rect precedent involving the protection of a precisely 
similar right or the recognition of an identical duty 
is not conclusive against the existence of a tort,’? 
although that. fact may properly be considered as 
tending to show the nonexistence of tort.7? 


[§ 12] c. Generality or Particularity of Right or 
All duties are not neces- 
sarily the same as to all persons whatsoever but 
may vary with the relations of the parties;7* and 
may afford a basis for tort whether they arise from 
the general positive law or from such a particular 
Similarly, the right may be one which 
is available only against one or more particular per- 


Duty—(1) In General. 


relation.*® 


v. Corrigan, 22 N.B. 516, 517, 129 Ill. 

582, 16 Am.S.R. 292 (“The common 

law affords a remedy for torts . 

but in such case the remedy is not 
. such as pertains to a court of 

admiralty”). 


“The term and its usage are de- 
rived wholly from the Superior Courts 
of Westminster as they existed before 
the Judicature Acts. Therefore the 
law of torts is necessarily confined 
by the limits within which those 
courts exercised their jurisdiction. 
Divers and weighty affairs of man- 
kind have been dealt with by other 
courts in their own fashion of pro- 
cedure and with their own terminolo- 
gy. These lie wholly outside the com- 
mon law forms of action and all clas- 
sifications founded upon them. Ac- 
cording to the common understanding 
of words, breach of trust is a wrong, 
adultery is a wrong, refusal to pay 
a just compensation for saving a ves- 
sel in distress is a wrong. An order 
may be made compelling restitution 
from the defaulting trustee; a decree 
of judicial separation may be pro- 
nounced against the unfaithful wife 
or husband; and payment of reason- 
able salvage may be enforced against 
the ship-owner. But that which is 
remedied in each case is not a tort. 
The administration of trusts belongs 
to the law formerly peculiar to the 
Chancellor’s Court; the settlement of 
matrimonial causes between husband 
and wife to the law formerly peculiar 
to the King’s Ecclesiastical Courts; 
and the adjustment of salvage claims 
to ithe law formerly peculiar to the 
Admiral’s Court. These things being 
unknown to the old common law, 
there could be no question of tort in 
the technical issue.” Pollock Torts 
(7th ed) p 5 


“The word ‘torts’ in legal phrase- 
ology has a well-defined meaning. It 
does not include all wrongful acts 
done by one person to ‘the injury of 
another, but only those for which in- 
dividuals may demand legal redress: 
or stated in another way, those which 
give rise to an action for damages.” 
Sims v. Sims, 72 A. 424, 77 N.J.Law 
251, 252 [rev on other grounds 176 
AS 1063, 79 N.J.Law 577, 29 L.R.A. 
N.S. 842]. 


[a] “Zhe reason of this exclusion 
is historical only.” Salmond L. Torts 
(Ist ed) p 5 


[b] “he limitation still attaches 
to the term, even in jurisdictions 
where ecclesiastical courts have been 
shorn of their cognizance of civil 
wrongs, and where the courts of com- 
mon law and of equity have been con- 


Sa eo. Burdick L. Torts (3d ed) 
p 12. 
71. See supra §§ 9, 10. 


TORTS : 


of torts.77 


72. D.C.—Cain v. Chesapeake, etc., 
Tel=Co:, 3° AppiD:C. 546. 


Fla.—Woodbury v. Tampa Water 
Works Co., 49 So. 556, 57 Ta. 243, 21 
L.R.A.N.S. 1034. 

Ga.—Pavesich v. New England L. 
Ins. Co., 50. S.H. 68, 122: Ga. 190, 106 
Am.S.R. 104, 69 L.R.A. 101. 


Ill.— Nevin v. Pullman Palace Car 
Go ise Tll. 422, 4 Ky.L. 926, 46 Am. 


HOP ee cas v. Larkin, 19 Iowa 


Mass.—Nolin v. Pearson, 77 N.E. 
890, 191 Mass. 283, 114 Am.S.R. 605, 
4 L.R.A.N-S. 643; Rice v. Coolidge, 
121, Mass. 393, 23° AmoR. 279. 


N.Y.—Kujek v. Goldman, 44 N.E. 
(03, 150 N.Y.-176) 55 Am-SUR 670, 34 


Ta. RvAs. Ub62)4 Ney Ann. Case 10s Viana 
Pelt v. McGraw, 4 N.Y. 110; Bolivar 
v. Monnat, 248 N.Y.S. 722, 282 Avp. 


Div. 33 [mod 238 N.Y.S. 616, 135 Mise. 
446]; Graham v. Wallace, 63 N.Y.S. 
372, 50 App.Div. 101; Hoefler v. Hoef- 
ler, 42 N.Y.S. 1035, 12 App.Div. 84, 4 
N.Y.Ann.Cas. 1. See Shepard v. Lan- 
phier, 146 N.Y.S. 745, 84 Mise. 498 
(recognizing ‘tthe rule). 


S.C.—St. Charles Mercantile Co. v. 
rciaued & (Cosa ts3" Sib, 473.) Lb se 


Tenn.—Harris vy. Nashville Trust 
Co., 162 S.W. 584, 586, 128 Tenn. 573, 
49 L.R.A.N.S. 897, Ann.Cas.1914C 885 
[aff 5 Tenn.Civ. App. 678, and cit Cyc]. 


Vt.—South Royalton Bank vy. Suf- 
folk Bank, 27 Vt. 505. 


Eng.—Western Counties Manure 
Co. v. Lawes Chemical Manure Co., 
L.R. 9 Exch. 218; Winfield Founda-_ 
tion of Liability in-Tort 27 Columbia 
L.Rev. p 1. 


See Ring v. Ogden, 45 Wis. 303 (to 
same effect). 


“The entire absence for a long pe- 
riod of time, even for centuries, of 
a precedent for an asserted right 
should have the-effect to cause the 
courts to proceed with caution be- 
fore recognizing the right, for fear 
that they may thereby invade tthe 
province of the law-making power; 
but such absence, even for all time, is 
not conclusive of the question as to 
the existence of the right.” Pavesich 
v. New England L. Ins. Co., 50 S.E. 68, 
69, 122 Ga. 190, 106 Am.S.R. 104, 69 
L.R.A. 101. 


“While no precedent is cited . & 
it does not follow tthat there is “no 
remedy for the wrong, because every 
form of action when brought for the 
first time must have been without a 
precedent to support it. Courts 
sometimes of necessity abandon their 
search for precedents and yet sustain 


[§§ 11-12 


sons, which is sometimes described as a right in 
personam, or it may be one available against. all 
persons, or, as it is sometimes called, a right in 
rem,’® the latter being, however, the typical right 
which is made the subject of protection by the law 
However, despite the generality of the 
right as regards those against whom it is availa- 
ble, it must, to be recognized in tort, be particular 
as regards the possessor or person who can assert 
it;78 and thus it must be one personal to the party 
injured and may not be such as pertains to the pub- 
lic at large, as distinguished from some or any of 
the individuals of whom it is composed ;*° nor may 
it be such as merely belongs jointly to a group of 
persons rather than severally to the particular mem- 


a recovery upon legal principles clear- 
ly applicable to the new state of facts, 
although there was no direct prece- 
dent for it, because there never had ° 
been an occasion to make one. The 
question, therefore, is not whether 
there is any precedent for the action, 
but whether defendant inflicted such 
a wrong upon plaintiff as resulted in 
lawful damages.” Kujek v. Goldman, 
44 N.E. 773, 150 N.Y. 176, 178, 55 Am. 
S.R. 670, 34 L.R.A. 156, 4 N.Y.Ann. 
Cas. 11 [quot Graham v. Wallace, 63 
N.Y.S. 372, 376, 50 App.Div. 101]. 


73. Ga.—Pavesich v. New England 
L. Ins. Co., 50 S.E. 68,. 122 Ga. 190; 
106 Am.S.R. 104, 69 L.R.A. 101. 


Mass—Rice v. Coolidge, 121 Mass. 
393, 23 Am.R. 279; Lamb v. Stone, 
11 Pick. 526; Carey v. Berkshire R. 
Co., 1 Cush. 475, 48 Am.D. 616. 


N.Y.—Ryan v. New York Cent. R. 
Co., 35 N.Y. 210, 91 Am.D. 49. 
N.C.—Hardison v. Reel, 70 S.E. 463, 
154 N.C. 273, 34 L.R.AN.S. 1098. 
Tenn.—-Harris v. Nashville Trust 
Co., 5 Tenn.Civ.A. 678. 
Eng.—Winterbottom y. Wright, 10 
M.&W. 109, 152 Reprint 402. 


vere -—Davis v. ‘Minor; 2 U.C.Q:B, 
74 Deon v. Kirby Lumber Co., 111 


So. 55, 162) Tlaae $671, "52° Albeo 1023)s 
Miller v. Woodhead, 11 N.E. 57, 104 
N.Y. 471. And see infra § 13; and § 
16 text and notes 23-26. 


[a] Statute-created duty to par- 
ticular class of persons is not avail- 
able in favor of other persons not 
within the class designed to be pro- 
tected, although they are incidentally 
affected by tthe acts which are con- 
demned by statute. Deon v. Kirby 
Lumber Co., 111 So. 55, 162 La. 671, 
52 A.L.R. 1023. 


75. Van Pelt. v: 
110 [aff 3 Barb. 347]. 


76. Bigelow Torts (8th ed) pp 12, 
18; Terry Correspondence of Duties 
& Rights 25 Yale’ L.J. pp 171, 176. 


77. Bigelow Torts (8th ed) p 13. 
See Big Store Co. v. Levine, 22 Ohio 
N.P.N.S. 469, 478 (‘The claim assert- 
ed by the plaintiff against the defend- 
ants is for the violation of a right 
available against the entire world, and 
is therefore an action based on a 
nna tA 

Butler v. Kent, 19 Johns. (N. 
v3 223, 10 Am.D. 219. And see cases: 
infra notes 79-81. 

79. Iowa.—Dennis y. 
Towa 434. 

Ky.—Shields v. Booles, 38 S.W.(2d). 
677, 238 Ky. 673 See Brewster v. 
Miller, 41 S.W. 301, 101 Ky. 368, 19 


McGraw, 4 N.Y. 


Larkin, 19 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 12-14] 


bers of the group;8° nor such as belongs to another, 
standing in a particular relation to defendant, with 
which relation the person injured is not connected 
at the time of the injury.8t However, where there 
is a right particular and peculiar as to each individ- 
ual, although a correlative public right exists, the 


particular right in such ease is a sufficient basis for 
tort:8* 


[§ 13] (2) Privity of Contract as Element in 
Tort. Where a contract coexists with duties purely 
legal and nonconsensual in origin and nature,®* the 
question whether such duties exist with reference 
to, and hence confer correlative rights on, persons 
not parties nor privy to the contract depends on 
the nature of the duties.8* If the duties attach to 
a relation or status created by the contract, as in- 
cidents imposed thereon by the law, no correlative 
rights exist beyond the limits of the relation thus 
established, and hence there is no duty as to any- 


one not a party nor privy to such relationship;®* but. 


if the duties involved arise, without reference to any 
relation assumed by contract, from circumstances in 
which the presence or absence of a contract is equally 
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immaterial, in a legal point of view, they are not 
restricted to persons who are parties or privies to 
a contract which happens to be involved, and the 
presence of the contract does not destroy their rights 
which flow from other circumstances with reference 
to the contract.®® 


[§ 14] 8. Qualification by Accompanying Circum- 
stances; “Justification;’ “Inherent Defenses’—a. 
In General. At times, circumstances connected with 
particular conduct of defendant are spoken of as 
constituting “justification ;’’®? but strictly there is 
no justification for a tort, the so-called justification 
being an exceptional fact, in the nature of a quali- 
fication or restriction inherent in the duty, which 
shows that no tort was committed.8& The rights 
underlying the law of torts are also subject to re- 
striction, so as no longer to afford a basis for tort, - 
when they coneur with certain collateral cireum- 
stances, often known as defenses, which are usually ~ 
capable of being classed under one of two large 
general divisions, namely: (1) Public necessity or 
safety and the operation of the government; (2) 
conduct by the possessor of the right in the nature 


Ky.L. 593, 38 -L.R.A. 505 (to same ef- 
fect). 


Mich.—Taylor v. Lake Shore, etc., 
R. Co., 7 N.W. 728, 45 Mich. 77. 


Mo.—Cheek v. Prudential Ins. Co. 
of America, 192 S.W. 387, 389, L.R.A. 
1918A 166 [quot C.J.]. 


N.C.—McGehee v. Norfolk, etc., R. 
Co., 60 S.E. 912, 147 N.C. 142, 24 L.R. 
A.N.S. 119. 


Tex.—House v. Houston Water- 
works Co., 31 S.W. 179, 88 Tex. 233, 
28 L.R.A. 532. 


80. Moody v. Burton, 27 Me. 427; 
Lamb v. Stone, 11 Pick. (Mass.) 526; 
Butler v. Kent, 19 Johns. (N.Y.) 223, 
10 Am.D. 219; Hall v. Eaton, 25 Vt. 


458. 
81. See infra § 13 text and note 85. 
82. Cheek v. Prudential Ins. Co., 


(Mo.) 192 S.W. 387, 389, L.R.A.1918A 
166 [quot C.J.]; McDuffee v. Port- 
land, etc., R. Co., 52 N.H. 430, 13 Am. 
R. 72; Ashby v. White, 2 Ld.Raym. 
938, 92 Reprint 126, 1 Salk. 19, 91 
Reprint 19. See Larned v. Wheeler, 
5 N.E. 290, 140 Mass. 390, 54 Am.R. 
483 (to same effect). 


83. See supra § 3. 


84 See cases passim infra this 
section. 


85. Ala.—Macrum v._ Security 
ae etc., Co., 129 So. 74, 221 Ala. 
oF 


Mo.—Heizer v. Kingsland, etc., Mfg. 
Co., 19 S.W. 630, 110 Mo. 605, 33 Am. 
S.R. 482, 15 L.R.A. 821; Roddy. v. 
Missouri, Pac. R. Co.) 15 S.W. 1112, 
104 ig 234, 24 Am.S.R. 333, 12 L.R. 
A. 746. 


N.J.—Styles v. F. R. Long Co., 51 
A. 710, 67 N.J.Law 413; Marvin Safe 
Co. v. Ward, 46 N.J.Law 19. 


N.Y.—Miller v. Woodhead, 11 N.E. 
57, 104 N.Y. 471. 


Pa.—Curtin v. Somerset, 21 A. 244, 
140 Pa. 70, 23 Am.S.R. 220, 12 L.R.A. 
322. 

Tex.—House v. Houston Water- 
works Co., 31 S.W. 179, 88 Tex. 233, 
28 L.R.A. 532. 


Eng.—Alton v. Midland R. Co., 19 
C.B.N.S. 213, 34 L.J.C.P. 292, 299, 115 
E.C.L. 218, 144 Reprint 768; Tollit 
v. Shenstone, 5 M.&W. 284, 151 Re- 


print 120. 


“The plaintiff must have the same 
status under the contract as would 
entitle him to maintain an action upon 
contract for a breach of its stipula- 
tions.” Styles v. BF. R. Long Co., 51 
A. 710, 67 N.J.Law 413, 419. 


“The contract is the groundwork 
of the whole duty imposed on the de- 
fendants; and, consequentiy, the only 
parties to sue on such contract are 
the parties to it.” Alton v. Midland 
R. Co., supra. 


[a] In Georgia Civ. Code (1910) § 
4408 provides that “no privity is nec- 
essary to support an action for a tort, 
but if the tort results from the vio- 
lation of a duty itself the consequence 
of a contract, the right of action is 
confined to the parties and privies 
to that contract, except in cases 
where the party would have had a 
right of action for the injury done, in- 
dependent of the contract,’ and, un- 
der such provision, the law is as stat- 
ed in the text. Strachan Shipping Co. 
v. Hazlip-Hood Cotton Co., 132 S.E. 
454, 35 Ga.App. 94. 


[b] hat contract has not been 
fully performed at the time of the in- 
jury is immaterial. Styles v. F. R. 
Long Co., 51 A. 710, 67 N.J.Law 413. 


86. U.S.—Ketterer v. Armour & 
Cos, 24092157160 C. CoA. 111, R.A. 
1918D 798. 

Ala.—Macrum v. Security Trust, 
etce., Co., 129 So. 74, 76, 221 Ala. 419 
[cit Cyc]. 

Fla.—Banfield v. Addington, 140 So. 
893. See Woodbury v. Tampa Wa- 
terworks Co., 49 So. 556, 57 Fla. 243, 
21 L.R.A.N.S. 1034 (recognizing rule). 

Tll.—Grandt v. Chicago, B. & Q. R. 
Co., 195 Ill.App. 187. 

Ind.—Peru Heating Co. v. Lenhart, 
95 N.E. 680, 48 Ind.App. 319. 

Mich.—Necker v. Harvey, 14 N.W. 
508, 49 Mich. 517. 

N.Y.—Coughtry v. Globe Woolen 
Co., 56 N.Y. 124, 15 Am.R. 387; Thom- 
as v. Winchester, 6 N.Y. 397, 57 Am. 
D. 455. 


Eng.—Heaven v. Pender, 11 Q.B.D. 
503 [aff 51 L.J.Q.B. 465]. See Mar- 
Shale wee Work, (eter eco: VLE. 


B. 398, 655, 73 E.C.L. 655, 138 Reprint 
527, 632 (to same effect). 


Ont.—Allen vy. Canadian Pac. R. Co., 


19 Ont.L. 510, 14 Ont.W.R. 752. 


See Marvin Safe Co. v. Ward, 46 N. 
J.Law 19 (recognizing rule). 


“No privity of contract is neces- 
sary to support an action in tort for 
a direct invasion of a legal right, 
or for the infraction of a duty implied 
by_law, where special injury, to an 
individual results from the infrac- 
tion.” (Woodbury v. Tampa Water 
Works Co., 49 So. 556, 564, 57 Fla. 243, 
21 L.R.A.N.S. 1034. 


87. Justification: 
Defined see 35 C.J. p 896. 
As defense to: 
Assault and battery see Assault and 
Battery §§ 20-57, 229, 239. 

False imprisonment see False Im- 
prisonment §§ 15-67. 

Interference with contractual 
rights see infra § 53 text and note 
55; and § 55 text and note 79. 

Libel or slander see Libel and Slan- 
der §§ 192-202. 

Trespass see Trespass [38 Cyc 
1042]. 


88. Booth v. Burgess, 65 A. 226, 72 
N.J.Eq. 181. : 


[a] Similar statements.—(1) “The 
theory of justification consists in a 
proper adjustment and compromise 
between the two competing rights 
that are equally protected in law. 
5 In fact, every case of justifi- 
cation reduces itself to the question 
how far the rights of an individual 
can be so circumscribed in accordance 
with a general law of freedom as to 
leave an’ equal scope for the free en- 
joyment of the competing rights of 
his fellow men.” Basak Principles of 
Liability for Interference with Trade, 
Profession, or Calling 28 L. Quarter- 
ly Rev. pp 52, 67 [quot Hutton vy. 
Watters, 179 S.W. 134, 135, 132 Tenn. 
527, L.R.A.1916B 1238, Ann.Cas.1916C 
433]. (2) “Most rights are only cor- 
relative; that is are liable to overlap 
some right of another who would not 
be liable for its trangression if he 
violated it in the exercise of some 
right of his own of equal or superior 
dignity, in which case the violation 
is not wrongful and is said to be jus- 
tified, and this is the basis of so much 
that has been said about ‘justifica- 
tion.’”? Palatine Ins. Co. v. Griffin, 
(Tex.Civ.App.) 202 S.W. 1014, 1018 
[rev on other grounds (Commn.App.) 
235 S.W. 202 (rev (Commn.App.) 233: 
S.W. 637)]. 
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of a waiver or relinquishment thereof.®® 


[§ 15] b. Public Necessity or Safety; Acts of 
State. Where a political entity, while exercising 
governmental functions, through its officers or agents, 
intrudes upon private interests, such conduct, in the 
absence of statute, constitutes no tort on the part of 
the government,®® a proposition which has been 


applied to aets of the United states®* and the several ' 
states,°? the territories,°? the District of Columbia,°* | 


counties,?® and other governmental subdivisions ;°° 
and, to some extent, the insufficiency of the conduct 
as a basis for tort is operative with respect to the 
officers or agents whose conduct is complained of,®7 
particularly where they are judicial officers.°* The 
defense has been of frequent application in cases 
involving the police power.°® 


Public convenience, necessity, or safety. It is a 
maxim of the common law that, where public con- 
venience and necessity come in conflict with private 
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the necessity or safety of the public? or of some 
portion, or member, of the public? at times will per- 
mit the doing of acts to prevent imminent loss or 
destruction or great general inconvenience, which 
without the existencé of such necessity would be a 
wrongful invasion of right, but which, in view of 
the element of necessity, are not tortious. This 
doctrine of necessity applies with special force to 
the preservation of human life,® but is not confined 
thereto. However, although conduct be nontortious 
by reason of necessity, a subsequent exceeding of 
one’s authority may constitute one a trespasser ab 
initio.? 

[§ 16] ¢. Restriction or Relinquishment by Prior 
Voluntary Conduct of Party Injured. Of the sec- 
ond class of defenses, those arising from the in- 
jured party’s diminution of his rights by his own 
conduct,’ perhaps the clearest application is the 
rule that the maxim, volenti non fit injuria, ap- 
plies® so that, where a party has voluntarily mani- 


[$s 14-16 


right, the latter must yield to the former;+ hence 


89. See infra §§ 15, 16. 


90. Americana Banana Co. v. Unit- 
ed Fruit Co., 166 F. 261, 92 C.C.A. 325 
[aff 160 EF. 184, and aff 29 S.Ct. 511, 
218 U.S. 347, 53 L.Ed. 826, 16 Ann. 
Cas. 1047]. See Denning v. State, 55 
P. 1000, 123 Cal. 316 (noticing the 
distinction between immunity of the 
sovereign from suit and nonexistence 
of a tort in consequence of the ex- 
ercise of governmental functions, in 
a holding that a statutory waiver of 
the immunity did not render a gov- 
ernment liable in tort for conduct 
coming within the latter category). 


91. See United States [39 Cyc 748]. 
92. See States § 337. 


93. See Territories § 32 text and 
notes 10-13. 


94. See District of Columbia §§ 52-— 
56. 


95. See Counties § 272. 


96. Liability for conduct incidental 
to governmental acts of: 


Municipal corporations see Munici- 
pal Corporations § 1701 et seq. 

School districts see Schools and 
School Districts § 621. 

Towns and townships see Towns [38 
Cyc 640]. 


97. Liability of officers or agents 
for acts or omissions see Officers §§ 
326-330. 


Military officers see War [40 Cyc 
LOT 


[a] Ratification of an act of state 
outside of an oOfficer’s authority, by 
competent governmental authority, 
has been held the equivalent of prior 
authorization so far as protection to 
the officer is concerned. Wiggins’ 
Case, 3 Ct.Cl. 412; Buron v. Denman, 
2 Exch. 167, 154 Reprint 450. 


98. See Judges §§ 115-120. 
99. See cases infra this note. 


[a] Thus the following valid ex- 
ercises of the police power have been 
held nontortious: (1) The arrest of 
one exposed to smallpox (Levin v. 
Burlington, 39 S.H. 822, 129 N.C. 184, 
55 L.R.A. 396); (2) the exclusion of 
eattle likely to be affected with dis- 
ease (Smith v. St. Louis, ete., R. Co., 
21S Ct. 603, 181) U.S. 248) 45> Lb. bd 
847 [aff 49 S.W. 627, 20 Tex.Civ.App. 
451]); (8) the destruction of wooden 
buildings erected within fire limits 


(Griffin v. Gloversville, 73 N.Y.S. 684, 
67 App.Div. 403); (4) of decaying 
buildings (Fields v. Stokley, 99 Pa. 
306, 44 Am.R. 109); (5) of damaged 
grain dangerous to the public health 
(Dunbar v. Augusta, 17 S.E. 907, 90 
Ga. 390); (6) or of fishing nets used 
in violation of statute (Lawton v. 
Steele, 14 S.Ct. 499, 152 U.S. 133, 38 
L.Hd. 385) Taff 23 N.E. 878, 119° N.Y. 
226, 16 Am.S.R. 813, 7-L.R.A. 134, 41 
Alb.L.J. 348 (aff 5 N.Y.S. 953)]). 


Nature, extent, and exercise of po- 
lice power generally see Constitution- 
al Law §§ 412-443. 


1. Campbell. v. Race, 
(Mass.) 408, 54 Am.D. 728. 


“The private rights of the individu- 
al yield to the considerations of gen- 
eral convenience and the interests of 
society.” Surocco v. Geary, 3 Cal. 69, 
73, 58 Am.D. 385. 


“It is a maxim that private mis- 
chief be endured rather than a pub- 
lic inconvenience, That regard be 
had to the public welfare, is the high- 
est law.’ Morey v. Fitzgerald, 56 
Vt. 487, 48 Am.R. 811, 812. See Con- 
well v. Emrie, 2 Ind. 35, 36; Field v. 
Des Moines, 39 Iowa 575, 577, 28 Am. 
R. 46; Harrison v. Wisdom, 7 Heisk. 
(Tenn.) 99 (similar statements). 


2. Seavey v. Preble, 64 Me. 120; 
Fraga v. Wisdom, 7 Heisk. (Tenn.) 


3. Colby v. Jackson, 12 N.H. 526. 
See American Print Works v. Law- 
rence, 21 N.J.Law 248 (expressly dis- 
tinguishing acts done for the neces- 
sity of the whole public and those 
grounded on private or quasi-private 
necessity and recognizing the suffi- 
ciency of either as a justification); 
Kirk v. Gregory, 1 Ex.D. 55, 45 L.J. 
Exch. 186, 34 L.T.Rep.N.S. 488, 24 
Wkly.Rep. 614 (recognizing the rule 
but holding that the existence of a 
reasonable necessity is essential to 
its applicability). And see cases in- 
fra notes 4—6. 


4 See cases supra notes 1-3; and 
infra notes 5-6. 


“A temporary and unavoidable use 
of private property must be regard- 
ed as one of those incidental burdens 
to which all property in a civilized 
community is subject.” Campbell v. 
ocean Cush. (Mass.) 408, 54 Am.D, 


“Necessity, says Lord Coke, makes 
that lawful which would otherwise 


7 Cush. 


be unlawful: 8 Coke 69. It is the 
law of a particular time and place: 
Hale P.C. 54. It overcomes the law: 
Hob. 144; and it defends what it 
comvels: Hale P.C. 54.” Harrison 
v. Wisdom, 7 Heisk. (Tenn.) 99, 116. 


[a] _Reason for rule.—The doc- 
trine is based upon the principle, 


Salus populi suprema lex. Seavey v. 
Preble, 64 Me. 120. 
[b] What constitutes necessity 


sufficient to justify conduct and re- 
strict private rights depends on the 
circumstances in each particular case. 
Campbell, v. Race, 7 Cush. (Mass.) 
408, 54 Am.D. 728; Harrison v. Wis- 
dom, 7 Heisk. (Tenn.) 99. 


Necessity as affecting particular 
torts see cross references ante p. 
1087. 

Right to restrain insane persons see 
Insane Persons §§ 341-346. 


5.) Ploof.v; Putnam “Ti As 1esesn 
Vt. 471, 130: Am.S.R. 1072, 20 L.R.A. 
N.S.'262,., 35. AnniCas: Salto: See 
Mouse’s Case, 12 Coke 63, 77 Reprint 
1341 (to same effect). 

6. See cases infra this note. 

[a] Destruction of property to 
prevent spread of fire.——Surocco v. 
Geary, 3 Cal. 69, 58 Am.D. 385; Con- 
well v. Emrie, 2 Ind. 35. See Struve 
v. Droge, 10 Abb.N.Cas. (N.Y.) 142, 
62 How.Pr. 233 (recognizing that ac- 
tual necessity may render such con- 
duct nontortious, but holding that, 
unless in fact a necessity exists, the 
result is otherwise); Beach v. Trud- 
gain, 2 Gratt. (43 Va.) 219 (to same 
effect). And see Municipal Corpo- 
rations § 1736 text and notes 82-84. 


[b] Entry upon land to save prop- 
erty in danger of loss by elements has 
been held impliedly licensed and non- 
tortious. Proctor v. Adams, 113 Mass. 
376, 377, 18 Am.R. 500. See Drake v. 
Shorter, 4 Esp. 165, 170 Reprint 678 
(so holding as to personal property 
lost in an effort by the user to save 
other property of plaintiff from de- 
struction). 

Deviation from established high- 
way by reason of necessity see High- 
ways § 262. ; 

Right to impound or take up es- 
trays see Animals §§ 269-274, 


7. Trespass ab initio see Trespass 
[38 Cye 1000]. 


8. See supra § 14. 


9. Cole v. Searfoss, 97 N.H. 345, 
49 Ind.App. 334; Fitzgerald vy. Con- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Smt, dx 


ee he 


fested a definite assent to conduct which would be 
violative of his rights in the absence of consent, such 
conduct, in view of the assent, infringes no right 
To sustain this defense, 


and constitutes no tort.1° 


TORTS 


however, there must be a true assent, and a claimed 


assent which is not voluntary,}! or which is given 
by one incapable of assenting,}? is insufficient; more- 
over, as the act is one, such as conduct tending to 
be productive of one’s own death, to which the pol- 
icy of the law forbids anyone to assent, consent 


necticut River Paper Co., 29 N.E. 464, 
155 Mass. 155, 31 Am.S.R. 537; Ring 
v. Ogden, 45 Wis. 303; Thomas v. 
Quartermaine, 18 Q.B.D. 685; Salmond 
Torts p 46. See Peacock v. Terry, 9 
Ga. 137 (dictum to same effect); Gra- 
ham v. Wallace, 63 N.Y.S. 372, 50 App. 
Div. 101; Barholt v. Wright, 12 N.E. 
185, 45 OhioSt. 177, 4 Am.S.R. 535 
(both recognizing the rule). And see 
eases infra notes 10-14. 


ee non fit injuria’” see [40 Cyc 


10. Ga.——Louisville, etc., R. Co. v. 
Jackson, 77 S.E. 796, 139 Ga. 543. 


Ill.— Illinois Cent. R. Co. v. Allen, 
39 Ill. 205. 


Ind.—Cole v. Searfoss, 97 N.E. 
345, 49 Ind.App. 334. See Martin v. 
Hardesty, 163 N.E. 610, 91 Ind.App. 
239 (recognizing rule). 


Ky.—Goldnamer v. O’Brien, 33 S.W. 
831, 98 Ky. 569, 17 Ky.L. 1386, 56 Am. 
S.R. 378, 36 L.R.A. 715. 


Mass.—Linda v. Hudson, 1 Cush. 


385. 

Guns ee v. Dubois, 28 S.C.L. 
Tenn.—Harrison v. Wisdom, 7 

Heisk. 99. 


Wash.—Hart v. Geysel, 294 P. 570, 
159 Wash. 632. 


See Munden v. Harris, 134 S.W. 
1076, 1538 Mo.App. 652; Riddle v. Mc- 
Fadden, 94 N.E.° 644, 201 N.Y. 215 
[dism appeal 115 N.Y.S. 1142, 130 App. 
Div. 898] 
Mangum Electric Co. v. Border, 222 
P. 1002, 1007, 101 Okl. 64 (stating that 
one cannot recover damages for an 
act in which he actively participated 
without being induced to do so by 
fraud or misrepresentation); Lat- 
ter v. Braddell, 50 L.J.Q.B. 166 [aff 
45 J.P. 520] (to same effect). 

[a] Request of certain conduct in 
the belief that it would, produce a 
beneficial result prevents the conduct 
from being a tort although the result 
proves to be otherwise than was an- 
ticipated. Illinois Cent. R. Co. v. Al- 
len, 39 Ill. 205. 

Consent: 

Defined see 12 C.J. p 515. 
Effect of, as defense to: 
Actions generally see Actions § 65. 
Particular torts see cross refer- 
ences ante p 1087. 

11. Harrison v. Wisdom, 7 Heisk. 

(Tenn.) 99. 


[a] Mistake of law inducing the 
consent and impelling a party, al- 
though reluctantly and somewhat 


unwillingly, to agree to permit the 
conduct complained of, is not such a 
circumstance as will invalidate the 
assent, in so far as its availability as 
a defense to a tort is concerned, Lat- 
ter v. Braddell, 50 L.J.Q.B. 448 [aff 
50 L.J.Q.B. 166]. 


[b] Threats of violence inducing 
the assent render it nugatory as a 
qualification of right, and_immaterial 
on the question of tort. Harrison v. 
Wisdom, 7 Heisk. (Tenn.) 99. 


(both recognizing rule); | 


12. Graham v. Wallace, 63 N.Y.S. 
372, 50 App.Div. 101; McCue v. Klein, 
60 Tex. 168, 169, 48 Am.R. 260. 


“Even in cases where no breach of 
the peace is involved, and the act to 
which consent is given is a matter of 
indifference to public order, the max- 
im volenti non fit injuria presupposes 
that the party is capable of giving as- 
sent to his own injury. If he is di- 
vested of the power of refusal by rea- 
son of total or partial want of men- 
tal faculties, the damage cannot be 
excused on the ground of consent 
given. A consent given by a person 
in such condition is equivalent to no 
consent at all,—more especially when 
his state of mind is well known to 
the party doing him the injury.” Mc- 
cue v. Klein, supra. 


[a] Infant.—Graham v. Wallace, 
63 N.Y.S. 372, 50 App.Div. 101. 


[b] Intoxication incapacitating a 
person from assenting defeats a de- 
fense based on assent. McCue v. 
Klein, 60 Tex. 168, 48 Am.R. 260. 


13. Milliken v. Heddesheimer, 144 
N.E. 264, 110 OhioSt. 381, 33 A.L.R. 
53; McCue v. Klein, 60 Tex. 168, 48 
Am.R. 260. And see cases infra this 
note. 

[a] Violation of statute.—(1) 
However, where a Statute prohibits 
certain acts, so that normally injury 
consequent upon the prohibited con- 
duct would be a tort, if the person 
injured has licensed defendant to act 
as has been done, this has been held 
to amount to a waiver of his rights 
under the statute, so that, whatever 
the public right to secure obedience 
by proper proceedings, no right of ac- 
tion grounded on the yiolation re- 
mains to the injured party. Toll 
Bridge Co. v. Betsworth, 30 Conn. 
380; Hart v. Geysel, 294 P. 570, 159 
Wash. 632. (2) But other authority 
exists holding such consent to viola- 
tion of a statute no defense to an ac- 
tion for injuries consequent upon the 
violation. Evans v. Waite, 53 N.W. 
445, 83 Wis. 286. See Mozorosky v. 
Hurlburt, 211 P. 893, 106 Or. 274 (con- 
sent, while ordinarily a defense to 
an action based on tort, is never a 
defense where the tort involves com- 
mission of a crime). 


[b] Breach of peace.—(1) In some 
jurisdictions it is held that no one 
can consent to acts constituting or 
tending to produce a breach of the 
peace and that, under such circum- 
stances, consent does not prevent the 
existence of a tort. Logan v. Austin, 
1 Stew. (Ala.) 476; Adams v. Wag- 
goner, 33 Ind. 531, 5 Am.R. 230; Mar- 
tin v. Hardesty, 163 N.E. 610, 91 Ind. 
App. 239; Grotton v. Glidden, 24 A. 
1008, 84 Me. 589, 30 Am.S.R. 413; Bell 
vy. »Hansley, 48 N.C. 1381; Stout. v. 
Wren, 8 N.C. 420, 9 Am.D. 653; Bar- 
holt v. Wright, 12 N.E. 185, 45 Ohio 
St. 177, 4 Am.S.R. 535; Shay. v. 
Thompson, 18 N.W. 473, 59 Wis. 540, 
48 Am.R. 538. See Matthew v. Oller- 
ton, Comb. 218, 90 Reprint 438 (dic- 
tum to same effect). (2) But there is 
authority to the contrary. Hunter v. 
Wheate, 53 App.D.C. 206, 289 F. 604, 
31 A.L.R. 980; Goldnamer v. O’Brien, 
33 S.W. 831, 98 Ky. 569, 17 Ky.L. 1386, 


thereto is inoperative.18 
by plaintiff of his exercise and enjoyment of a right 
furnishes no justification to defendant for prevent- 
ing him from the possibility of enjoying it.14 
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The voluntary suspension 


Assumption of risk. The doctrine of assumption 
of risk, which is one of very frequent application 
in the law of master and servant,!> has sometimes 
been said to be confined to that field;1® but there 
is considerable authority to the contrary.17 


The 


56 Am.S.R. 378, 36 L.R.A. 715; Szadi- 
Wwicz v. Cantor, 154 N.E, 251, 257 Mass. 
518, 49 A.L.R. 958; Hart v. Geysel, 
294 P. 570, 159 Wash. 632. 


14. Bower v. Hill, 1 Bing.N.Cas. 
549, 27 E.C.L. 759, 131 Reprint 1229. 
See Chapman v. Thames Mfg. Co., 18 
Conn. 269, 33 Am.D, 401 (dictum to 
same effect). 


15. Assumption by servant of 
risks incident to employment see 
Master and Servant §§ 882-1024. . 


16. U.S.—Cudahy Packing Co. v. 
Luyben, 9 F.(2d) 32. z 


Ill. Conrad vy. Springfield Consol. 
Ry. Co., 88 N.E. 180, 240 Ill. 12, 130 
Am.S.R. 251; O’Rourke v. Sproul, 89 
N.E." 663, 41 Ill. 576; Bennett v. W. 
M. McAllister Co., 241 Ill.App. 502; 
Presley _v. Kinlock-Bloomington Tele- 
phone Co., 158 Ill.App. 220; Casey v. 
Sawyer Biscuit Co., 163 Ill.App. 145; 
Baker y, Illinois Cent. R. Co., 161 Ill. 
App. 521. See Riordan v. Thompson- 
Starrett Co., 204 Ill.App. 488. 


Ind.—Parry Mfg. Co. v. Crull, 101 
N.H. 756, 56 Ind.App. 77. 


Neb.—Wilkins v. Water & Light 
Co. of Nebraska City, 138 N.W. 754, 
92 Neb. 518. 


Or.—Furbeck v. I. Gevurtz & Son, 
143 P. 654, 922, 72 Or. 12. 


Tex.—San Angelo Water, Light & 
Power Co. v. Baugh, (Civ.App.) 270 
S.W. 1101; El Paso Printing Co. v. 
Glick, (Civ.App.) 246 S.W. 1076; Ros- 
coe, S. & P. Ry. Co. v. Jackson, 127 
S.W. 872, 873, 60 Tex.Civ.App. 276 [cit 
Cyc]. 

Wash.—Mitchell v. Barton & Co., 
247. P4998, 126) Wash. 232, 


17. Chicago, R. I. & P. Ry. Co. v. 
Lewis, 145 S.W. 898, 103 Ark. 99; Mc- 
Leod Store v. Vinson, 281 S.W. 799, 
213 Ky. 667; Standard Oil Co. v. Titus, 
219 S.W. 1077, 187 Ky. 560; Miner v. 
Connecticut River R. Co., 26 N.E. 994, 
153 Mass. 398; Gover v. Central Ver- 
mont R. Co., 118° A. 874, 96 Vt. 208. 
See White v. People’s R. Co., 72 A. 
1059, 22 Del. 476; Mellor v. Merchants’ 
Mfe. Co., 23 N.E. 100, 150 Mass. 362, 
5 L.R.A. 792; Grandorf v. Detroit 
Citizens’ St. R. Co., 71 N.W. 844, 113 
Mich. 496; Atherton v. Kansas City 
Coal, etc., Co., 81 S.W. 223, 106 Mo. 
App. 591; Kriwinski v. Pennsylvania 
R. Co., 47 A. 447, 65 N.J.Law 392; 
Dougherty v. Pratt Institute, 155 N. 
ee ne 244 N.Y. 111 (all to same ef- 
ect). 


“Tt has been observed that few sub- 
jects of the law have a more obscure 
and complicated terminology than 
that pertaining to the doctrine of as- 
sumption of risk. It is believed that 
much of the confusion to be found in 
the cases dealing with the question 
presented here arises from a failure 
to distinguish carefully the two 
phases of the doctrine of assumed 
risk, or to keep in mind the different 
senses in which the term is used. In 
the primary and narrower sense the 
doctrine can apply only when a con- 
tractual relation exists, ordinarily 
that of master and servant. But in 
the broader sense it may apply when 
no relation by contract exists, within 
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doctrine may be, and has been, stated in terms of 
assent in that the person injured by submitting vol- 
untarily to known dangers with a realization of the 
risk assents to a qualification of his rights to an ex- 
tent coterminous with the appreciated peril, and, 
as a result of such assent, cannot, in the absence of 
statute, base a tort on harms produced by the as- 
sumed danger;'® if the party injured did not know 
the facts constituting the peril,!® or did not, although 
knowing such facts, appreciate the extent of the 
risk,2° or, although appreciating them, voluntarily 
assent thereto,?1 no assent sufficient to qualify his 
right is made out and no defense can be based upon 
this doctrine. In some jurisdictions, moreover, the 
doctrine of assumption of risk is held to be based 
purely on contract, and in such a ease, of course, 
no tort theory is involved.?? 


Enforcement of regulations, discipline, or order. 
Persons may consent to expulsion in a proper manner 


the limits of the maxim ‘volenti non 
fit injuria.’ If one, knowing and com- 
prehending the danger, voluntarily 
exposes himself to it, though not neg- 


155, 31 Am.S.R. 


Cornell, 


TORTS 


| breach of duty? and a violation of right.?? 


er Paper Co., 29 Ne 464, 155 Mass. 
30. N.B. 573,. 
Gover v. Central Vermont R. Co., 118 


[§§ 16-17 


or to reasonable chastisement, correction, or other 
proper disciplinary action, so as to abridge their 
rights, by entering into certain particular relation- 
ships, such as that of a seaman on a vessel,”* of a 
passenger,?* of a guest at an-inn,?® or of an at- 
tendant at a lawful public meeting, proceeding, or 
performance.”® 


Other illustrations. Further illustrations of the 
same basic principle, of special importance in. par- 
ticular fields of tort, are the rules with reference to 
contributory negligence,27 and to the defense of 
one’s self or property or of other persons against 
third persons,?8 and animals.?°® 


[§ 17] B. Act or Omission—1. Necessity for 
Breach of Duty and Invasion of Right. In order 
to constitute a tort, not only must a right and duty 


exist,2° but there must be conduct constituting a 
There 


109 N.E. 181, 268 Ill. 305; Scammon 
v. Chicago, 25 Ill. 424, 79 Am.D. 334. 


Mass.—Rogers v. Postal Telegraph- 
Cable Co. of Massachusetts, 164 N. 


Davidson v. 
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ligent in so doing, he is deemed to 
have assumed the risk and is pre- 
cluded from a recovery for an injury 
resulting therefrom.” Gover v. Cen- 
tral Vermont R. Co., 118 A. 874, 877, 
96 Vt. 208. 


{a] Limitations and scope of rule. 
—Where no contract relation exists 
between plaintiff and defendant, the 
doctrine of assumption of risk, as 
distinguished from-contributory neg- 
ligence, has been held not to apply, 
unless plaintiff knew and appreciated 
the danger and voluntarily put him- 
self in the way of it. Gentzkow v. 
Portland Ry. Co., 102 P. 614, 54 Or. 
114, 185 Am.S.R. 821; Gover v. Cen- 
tral ieee Ry COs, 1 oA O04) 96 
Vt. f 


Assumption of risk: 


By travelers at railway crossings see 
Railroads § 1944. 


Of: 


Defects or obstructions 
ways see Highways § 
and notes 58, 59. 


Negligence generally see Negli- 
gence § 600. 


18. Ark.—Chicago, etce., R. Co. v. 
Lewis, 145 S.W. 898, 103 Ark. 99. 


Ky.—McLeod Store v. Vinson, 281 
S.W. 799,'213 Ky. 667; Standard Oil 
Co. ven tus: 219. Saw. LOVES 8? Ky. 
560; Chicago, etc., R. Co. v. Goldston, 
161 S.W. 246, 156 Ky. 410. 


Mass.—O’Maley v. South Boston 
Gas Light Co., 32 N.E. 1119, 158 Mass. 
135, 47 L.R.A. 161; Fitzgerald v. Con- 
necticut River Paper Co., 29 N.E. 464, 
155 Mass. 155, 31 Am.S.R. 537; Mel- 
lor v. Merchants’ Mfg. Co., 23 N.E. 
100, 150 Mass. 362, 5 L.R.A. 792; Sul- 
livan v. India Mfg. Co., 113 Mass. 396. 


N.Y.—Drake v. Auburn City R. Co., 
66 N.E. 121, 173 N.Y. 466. 


Vt.—Gover v. Central Vermont R. 
Co., 118 A. 874, 96 Vt. 208. 


Eng.—Thomas v. Quartermaine, 18 
Q.B.D. 685. 


Assumption of risk distinguished 
from contributory negligence see 
Master and Servant § 883. 


19. Gover v. Central Vermont R. 
Co., 118 A. 874, 96 Vt. 208; Sarch v. 
Blackburn, 4 C.&P. 297, 19 E.C.L. 523, 
172 Reprint 712. 


20. Fitzgerald v. Connecticut Riv- 


in high- 
463 text 


A. 874, 96 Vt. 208; Osborne v. London, 
etc., R. Co., 21 Q.B.D. 220; Yarmouth 
v. France, 19 Q.B.D. 647. 


21. Fitzgerald v. Connecticut Riv- 
er Paper Co., 29 N.E. 464, 155 Mass. 
155, 3f Am.S.R. 587; Gover v. Cen- 
tral Vermont R. Co., 118 A. 874, 96 


Vt. 208; Yarmouth v. France, 19 Q.B. 
D. 647. 
[a] Reasonable opportunity for 


election must have been open to the 
party injured in order to give rise 
to a situation as to which the doc- 
trine is applicable. Chicago, etc., R. 
oe v. Lewis, 145 S.W. 898, 103 Ark, 


22. See Master and Servant § 885. 


23. Discipline and punishment of 
ssamen by superior officers see Sea- 
men §§ 736-786. 


24. Ejection of passengers failing 
to obey regulations by persons in 
charge of trains or cars see Carriers 
§§ 1167-1176. 


25. Expulsion by innkeeper see 
Innkeepers § 30. 


26. Furr v. Moss, 52 N.C. 525; Col- 
lier v.. Hicks, 2 B:&Ad. 663, 22 E.C.L. 
278, 109 Reprint 1290; Holmes v. 
Bagge, 1 E.&B. 782, 72 E.C.L. 782, 
118 Reprint 629. 


Disciplinary ejectment from: 
Religious gathering see Religious So- 
cieties § 54 text and notes 40-46. 
Theater see Theaters and Shows § 

39 text and notes 42 et seq. 


Exercise of authority or duty to 
preserve order as defense to assault 
and battery see Assault and Bat- 
tery §§ 36-43. 

Liability of disturber of meeting 
see Disturbance of Public Meetings 
18 C.J. p 1387. 


27. See Negligence §§ 500-599. 


Paes See Assault and Battery §§ 25— 


29. 
499, 


30. See supra § 7. 


31, Ala.—Macrum v. Security Trust, 
etc., Co., 129 So. 74, 221 Ala. 419; City 
ot De v. McClure, 127 So. 882, 221 

a. P 


Del.—Diver v. Miller, 148 A. 291, 
Tll.— Gillman v. Chicago Rys. Co., 


See Animals §§ 485, 489, 496— 


For later cases, developments and changes in the law see Annotations, 


BE. 463, 265 Mass. 544. 


Miss.—Savage v. Prudential Life 
Ins. Co. of America, 121 So. 487, 154 
Miss. 89. 


N.J.—Morril v. Morril, 142 A. 
104 N.J.Law 557, 60 A.L.R. 102. 


N.Y.—Comstock v. Wilson, 177 N.E. 
431, 257 N.Y. 238, 76 ALR. 676; Page 
v. Dempsey, 77 N.E. 9, 184 N.Y. 245, 
20 Am.Negl.R. 135, 112 Am.S.R. 601; 
Booth v. Rome, ete., R. Co., 35 N.E. 
592, 140 N.Y. 267, 24 L.R.A. 105, 37 
Am.S.R. 552; Rich v. New York Cen- 
tral R. Co., 87 N.Y. 382. 


N.C.—Biggers v. Matthews, 61 S.E. 
55, 147 N.C. 299. 


Tex.—Galveston, ete, R. Co. v. 
Hennegan, 76 S.W.. 452, 33 Tex.Civ. 
App. 314. 


W.Va.—West Virginia Transp. Co. 
v. Standard. Oil Co., 40 S.E. 591, 50 
et 611, 88 Am.S.R. 895, 56 L.R.A. 


See Woodbury v. Tampa Water 
Works Co., 49 So. 556, 562, 57 Fla. 
243, 21 L.R.A.N.S. 1043 (stating that 
“Liability for a tort arises for the 
violation of a duty, expressed or im- 
plied by law’’). 


32. Ala.—Tennessee, etc., R. Co. v. 
Kelly, 50 So. 1008, 163 Ala. 348. 


Ark.—McCoy v. Plum Bayou Levee 
Dist., 129 S.W. 1097, 95 Ark. 345, 29 
L.R.A.N.S. 396. 


Ill.—Gillman v. Chicago Rys. Co., 
109 N.E. 181, 268 Ill. 305. % 


AL Soe nee ee Tailors 
Vv. . Samuels Ox S.w. 1 : 
219 Ky. 539. ares 


Md.—Debnam vy. Simonson, 
782, 124 Md. 354. 


Mass.—Randall v. Hazelton, 12 Al- 
len 412. 

Minn.—Buck y. Latham, 126 N.W. 
278, 110 Minn. 528. pins 


Mo.—Hunt v. Simonds, 19 Mo. 583; 
Stroup v. Rauschelbach, 261 S.W. 346, 
217 Mo.App. 236. 1 


Mont.—Wallace v. Weaver, 133 P. 
1099, 47 Mont. 487; Dillon v. Great 
eons Ry. Co., 100 P. 960, 38 Mont. 

N.J.—Booth y. Burgess, 6 
72 N.J.Hq. 181. 3 be id, 


N.Y.—Comstock v. Wilson, 177 N. 


337, 


92 A. 


same title and section numper, 


§§ 17-18] 


must be a wrong done;** the absence of legal in- 
jury is fatal to the existence of a tort.*+ 
or not conduct is tortious always depends upon 


the cireumstances.?5 


[§ 18] 2. Exercise of Right As Act Complained 
of. While it has been broadly stated that the exer- 
cise by one man of a legal right cannot be a legal 
wrong to another,®® it has, on the other hand, been 
recognized as a limitation that one must so use his 
own as not to infringe upon the rights of others ;%7 


TORTS 


Whether 


itself.?9 


and it has been pointed out that even the exercise 


Be 43h, 257 N.Y. 232,16 ALR. 6763 
Palsgraf v. Long Island R. Co., 162 
N.E. 99, 248 N.Y. 339, 59 A.L.R. 1253; 
Pickard v. Collins, 23 Barb. 444; Hur- 
witz v. Hurwitz, 31 N.Y.S. 25, 10 Miss. 


353; Levy v. Samuel, 23 N.Y.S. 825, 
4 Mise. 48; Hutchins v. Hutchins, 7 
Hill 104. 


N.C.—Biggers v. Matthews, 61 S.E. 
55, 147 N.C. 299. 


Okl.—Hibbard v. Halliday, 158 P. 
1158, 58 Okl. 244, L.R.A.1916F 903. 


R.I.—Macauley v. Tierney, 33 A. 1, 
perk 255, 61 Am.S.R. 770, 37 L.R.A. 


S.C.—MecMaster v. Ford Motor Co., 
ae S.E. 244, 122 S.C. 244, 29 A.L.R. 


Tex.—Smith v. Adams, 27 Tex. 28; 
Palatine Ins. Co. v. Griffin, (Civ.App.) 
202 S.W. 1014 [rev on other grounds 
(Commn.App.) 235 S.W. 202 (rev 
(Commn.App.) 238 S.W. 637)]; David- 
son v. Oakes, 128 S.W. 944, 60 Tex. 
Civ.App. 269. 


Vt.—Chatfield v. Wilson, 28 Vt. 49. 


W.Va.—Pickens v. Coal River 
Boom, etc., Co., 41 S.E. 400, 51 W.Va. 
445, 90 Am.S.R. 819; West Virginia 
Transp. Co. v. Standard Oil Co., 40 S. 
EB. 591, 50 W.Va. 611, 88 Am.S.R. 895, 
56 L.R.A. 804. 


Wis.—Gebhardt v. Holmes, 185 N. 
W. 860, 149 Wis. 428. 


Eng.—Mogul S.S. Co. v. McGregor, 
23 Q.B.D. 598 [aff [1892] A.C. 257; 
Grinnel v. Wells, 2 D.&L. 610, 7 M.&G. 
1033, 49 E.C.L. 1038, 185 Reprint 419. 


See Webb v. Portland Mfg. Co., 29 
F.Cas.No. 17,322, 3 Sumn. 189 (dictum 
to same effect). 


“Invasion or infringement of the 
plaintiff’s legal right is an essential 
and indispensable element in the con- 
stitution of an actionable wrong.” 
Hurwitz v. Hurwitz, 31 N.Y.S. 25, 26, 
10 Misc. 353. 

33. Cal—Union Labor’ Hospital 
Assoc. v. Vance Redwood Lumber Co., 
112 P. 886, 158 Cal. 551, 33 L.R.A.N.S. 
1034. 

Ky.—Gott v. Berea College, 161 S. 
W. 204, 156 Ky.-376, 51 L.R.A.N.S. 17; 
Brewster v. Miller, 41 S.W. 301, 101 
Ky. 368, 19 Ky.L. 593, 38 L.R.A. 505. 

Me.—Heywood v. Tilson, 75 Me. 
225, 46 Am.R. 373. 

Minn.—Sorenson v. Chevrolet Motor 
Co., 214 N.W. 754, 171 Minn. 260. 

Mo.—Glencoe Land, etc. Co. v. 
Hudson Bros. Commission Co., 40 S. 
W. 93, 138 Mo. 439, 60 Am.S.R. 560, 36 
L.R.A. 804. 

Mont.—Burden v. Elling State 
Bank, 245 P. 958, 76 Mont. 24, 46 A.L. 
R. 906. 

Neb.—Emanuel v. Barnard, 99 N. 
W. 666, 71 Neb. 756. 

N.J.—Andrus v. Bay Creek R. Co., 
36 A. 826, 60 N.J.Law 10. 


Tenn.—Payne vy. Western, etc. R. 


Co., 13 Lea 507, 49 Am.R. 666. 


W.Va.—Pickens v. Coal River 
Boom, etc., Co., 41 S.E. 400, 51 W.Va. 
445, 90 Am.S.R. 819. 


See Jones v. Texas, etc., R. Co., 51 
So. 582, 125 La. 542, 186 Am.S.R. 339 
(isting “a wrongful act’ as one of 
the essential elements of tort). 


34. Pickard v. Collins, 23 Barb. (N. 
Y.) 444, 


35. 
126, 177 Mass. 466. 


36. Ky.—Ingraham v. Blevins, 33 
S.W.(2d) 357, 236 Ky. 505; Brewster 
v. Miller, 41 S.W. 301, 101 Ky. 368, 
19 Ky.L. 5938, 38 LRA. 505. 


Me.—Heywood v. Tilson, 75 Me. 225, 
46 Am.R. 373. 


Mass.—Randall v. Hazelton, 12 Al- 


len 412. 


Minn.—Bohn Mfg. Co. v. Hollis, 55 
N.W. 1119, 54 Minn. 223, 40 Am.S.R. 
O19) 21 ReAL 83s 


N.C.—Bell v. Danzer, 121 S.E. 448, 
187 N.C. 224; Biggers v. Matthews, 
61 S:B. 55, 147 N.C...299. 


Tenn.—Payne v. Western, etc., R. 
Co., 138 Lea 507, 49 Am.R. 666. 


W.Va.—Pickens v. Coal’ River 
Boom, ete., Co., 41 S.E. 400, 51 W.Va. 
445, 90 Am.S.R. 819. 


Can.—Perrault v. Gauthier, 28 Can. 
SiG. 241. 


See Hunt v. Simonds, 19 Mo. 583 
(similar statement). 


37. Minn.—Dorman v. Ames, 
Minn. 451. 


N.J.—Booth v. Burgess, 65 A. 226, 
Ro oN ad. Lol. 


N.Y.—Booth v. Rome, etc., R. Co., 
85 N.E.-592, 140 N.Y. 267, 24 L.R.A. 
105, 37 Am.S.R. 552; Hays v. Cohoes 
Co., 2 N.Y. 159, 51 Am.D. 279; Wheeler 
v. Norton, 86 N.Y.S. 1095, 92 App.Div. 
368; Pickard v. Collins, 23 Barb. 444. 
See Van Pelt v. McGraw, 4 N.Y. 110, 
113 (stating that “acts may be harm- 
less in themselves, so long as they in- 
jure no one, but the consequences of 
acts often give character to the acts 
themselves. It is upon this distinc- 
tion that the maxim is based, sic utere 
tuo ut alienum non ledas’’). 


Okl.—Hibbard v. Halliday, 158 P. 
1158, 58 Okl. 244, L.R.A.1916F 903. 


Pa.—Wheatley v. Baugh, 25 Pa. 528, 
64 Am.D. 721. 


Tenn.—Hutton v. Watters, 179 S.W. 
134, 132 Tenn. 527, L.R.A.1916B 1238, 
Ann.Cas.1916C 433. 


See South Royalton Bank v. Suffolk 
Bank, 27 Vt. 505 (recognizing rule). 


“In the exercise of the law-given 
right, the well-being of the social 
order requires that each person 
should exercise his right consistently 
with the fact that he is a member of 
the social order out of which his 
rights grew.” Boggs v. Duncan- 
Schell Furniture Co., 143 N.W. 482, 


12 


Emmons v. Alvard, 59 N.E.: 


[62 C.J.] 1108 


of a right, if done in a manner which is unlawful, 
constitutes a tort®® wherein the liability arises upon 
and for the manner of acting rather than the act 
A fuller and more explicit statement, fre- 
quently recognizing and seemingly reconciling both 
positions, has been made, to the effect that the exer- 
cise of a legal right in a legal manner will not give 
rise to a cause of action.*° 
sion turning on the exercise of defendant’s rights is 
apt to be misleading and to divert attention from the 


However, any discus- 


485, 168 Iowa 106, L.R.A.1915B 1196. 


“Sic utere tuo ut alienum non 
ledas” see 58 C.J. p 708. 


38. Iowa.—McMillin v. Staples, 36 
Iowa 532; Slatten v. Des Moines Val= 
ley R. Co., 29 Iowa 148. 


Minn.—Sorenson v. Chevrolet Mo- 
tor Co., 214 N.W. 754, 171 Minn. 260. 


N.Y.—Hays v. Cohoes Co., 2 N.Y. 
159, 51 Am.D. 279. 


Ohio.—Lynch v. Pennsylvania R. 
Co., 28 OhioN.P.N.S. 498. 


Pa.—Kelly v. Werner Co., 69 Pa. 
Super. 342. 


Tex.—City of McAllen v. Humph- 
reys, (Civ.App.) 40 S.W.(2d) 241. 
See Palatine Ins. Co. v. Griffin, (Civ. 
App.) 202 S.W. 1014 [rev on other 
grounds (Commn.App.) 235 S.W. 202 
(rev (Commn.App.) 238 S.W. 637)] 
(recognizing rule). 


[a] Legislative grant of powers 
and privileges to do certain things 
does not give immunity for private 
injuries which may result directly 
from the exercise of those powers and 
privileges. Choctaw, O. & G. R. Co. 
v. Drew, 130 P. 1149, 37 Okl. 396, 44 
L.R.A.N.S. 38. 


39. McMillin v. Staples, 36 Iowa 
532; Slatten v. Des Moines Valley R. 
Co., 29 Iowa 148; Booth v. Rome, etce., 
R. Co., 35 N.E. 592, 594, 140 N.Y. 267, 
24 L.R.A. 105, 37 Am.S.R. 552; City 
of McAllen v. Humphreys, (Tex.Civ. 
App.) 40 S.W.(2d) 241. 


_“The mode of exercising a legal 
right, where there is a choice of 
means, may of itself give a cause of 
action.” Booth vy. Rome, etc., R. Co., 
supra. 


40. U.S.—Citizens’ Light, ete., Co. 
Vee cnip me hy, Light, etc., Co., 171 F. 


Ga.—Louisville & N. R. Co. v. Jack- 
son, 77 S.E. 796, 139 Ga. 543. 


Iowa.—McMillin v. Staples, 36 Iowa 
532; Slatten v. Des Moines Valley R. 
Co., 29 Iowa 148. 


Ky.—Ingraham v. Blevins, 33 S.W 
(2d) 367,,359, 236 Ky. 505° felt-@as- 
Gott v. Berea College, 161 S.W. 20 
206; L56H Ky. 376," 51) TRAN. Sauaky 
[cit Cyc]. 


Minn.—Buck v. Latham, 126 N.W. 
278, 110 Minn. 523. 


Pa.—Palmer v. Delaware, ete, R. 
Coie A. 668, 669, 277 Pa. 1 [quot 
LOEUBA TE 


1; 
4, 


W.Va.—Dicken v. Liverpool Salt, 
etc., Co., 23 S.H. 582, 41 W.Va. 511. 


See Fortier v. Stone, 107 A. 342, 
79 N.H. 235, 239 (stating that “liabil- 
ity does not arise from an uninten- 
tional injury resulting from a law- 
ful act, where neither negligence nor 
folly is imputable to him who does 
the act’); Albro J. Newton Co. v. 
Erickson, 126 N.Y.S. 949, 70 Misc. 291 
[aff 129 N.Y.S. 1111, 144 App.Div. 939] 
(recognizing rule). 
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true question to be considered,*? which is whether 
defendant, by his conduct, has invaded plaintiff’s 
rights, not whether he has exercised his own.*” 


[§ 19] 3. Sufficiency—a. Positive 
Conduct; “Act or Omission.” A breach of duty be- 
ing essential,** there must be some unlawful act or 
omission at the foundation of every tort.** 
though ordinarily torts arise from the commission 
of acts wrongful either in themselves or by reason of 
the manner of their performance, yet where there is 
a duty to act, and a right to require action, imposed 
by law, there may be torts based on the nonfeasance 


or omission to act.*® 


[§ 20] b. Necessity for Concurrence of Breach of 
Duty and Invasion of Right. While every wrongful 
invasion of a protected right causing damage gives 


TORTS 


or Negative 


Al- 


TMi sive Price Calpe Mg i get ig Do ye G2 
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[§§ 18-20 


not only be an invasion of right, but the invasion 
must be wrongful, that is, must result from the 
breach or omission of a correlative duty, otherwise 
it will not be tortious.47 Thus, although a few early 
cases reached a contrary result,*#® it is now held 
that there can be no liability for purely accidental 
injuries;*® nor can tort be based upon involuntary 
conduct in the face of an overpowering emergency 
for which the actor is not responsible.®° 
it has been said that any voluntary violation of 
another’s legal right is a tort.°* 
stitute a tort, defendant must not only commit a 
wrongful act, or breach of duty, but the improper 


However, 


Conversely, to con- 


or unlawful conduct must be such as to interfere 


rise to a tort,*® yet, to have that result, there must 


41. Carlson v. Carpenter Contrac- 
tors’ Ass’n of Chicago, 137 N.E. 222, 
305 Ill. 331, 27 A.L.R. 625 [aff 224 
Ill.App. 430]. 


42. Carlson v. Carpenter Contrac- 
tors’ Ass’n of Chicago, supra. 


hese See supra § 17 text and note 


44. Scammon vy. Chicago, 25 Ill. 
424,79 Am.D. 334; Konecny v. Hohen- 
schuh, 173 N.W. 901, 188 Iowa 1075; 
Acker, Merrall & Condit Co. v. Mc- 
Gaw, 68 A. 17, 106 Md. 536; Rich v. 
new York Cent., etc., R. Co., 87 N.Y. 

2. 


[a] Indirect accomplishment of 
wrong.—As a party may not do by in- 
direction that which he is by law 
prohibited from doing directly, con- 
duct which is tortious when directly 
done is equally so when done indirect- 
ly. Nisbet v. Lofton, 277 S.W. 828, 
211 Ky. 487. 


45. Western Union Telegraph Co. 
v. Ford, 70 S.E. 65, 8 Ga.App. 514; 
Nevin v. Pullman Palace Car Co., 
106 Ill, 222, 46 Am.R. 688, 4 Ky.L. 926; 
United R., etc., Co. v. State, 49 A. 923, 
93 Md. 619, 86 Am.S.R. 453, 54 L.R.A. 
942; Acker, Merrall & Condit Co. v. 
McGaw, 68 A. 17, 106 Md. 536. See 
Gray v. Hammond Lumber Co., 232 P. 
637,. 230 Ph. 56k. 113° Or: 570, 576 >Gto 
same effect) [cit Cyc]; De Harn v. 
Mexican Nat. R. Co., 23 S.W. 381, 86 
Tex. 68 (recognizing rule). 


“A person commits a ‘tort’ . . . 
who commits some act not author- 
ized by law, or who omits to do some- 
thing which he ought to do by law.” 
Acker, Merrall & Condit Co. v. Mc- 
Gaw, 68 A. 17, 20, 106 Md. 536. 


Refusal to contract as tort see 
supra § 4, 


46. Ketterer v. Armour & Co., 247 
Ry po2ta60 UC.C.A. 111, D.R-A.1918D 
798. 


47. Konecny v. Hohenschuh, 173 
N.W. 901, 188 Iowa 1075; Dunshee v. 
Standard Oil Co., (Iowa) 126 N.W. 
342; Morril v. Morril, 142 A. 337, 104 
N.J.Law 557, 60 A.L.R. 102; Andrus 
v. Bay Creek R. Co., 36 A. 826, 60 N.J. 
Law 10; St. Louis & S. F. R. Co. v. 
Burrous, 118 P. 148, 29 Okl. 378; 
West Virginia Transp. Co. v. Standard 
Oil Co., 40. S.E. 591, 50 W.Va. 611, 88 
Am.S.R. 895, 56 L.R.A. 804; Terry 
Correspondence of Duties & Rights 
25 Yale L. J. p 171. See Ketterer v. 
Armour & Co., 247 F. 921, 160 C.C.A, 
111, L.R.A.1918D 798 (to same ef- 
fect). And see cases passim infra 
this section. 


“The plaintiff's right must have 
been infringed by the wrongful act of 
the defendant.” Dillon v. Great 
Northern R. Co., 100 P. 960, 963, 38 
Mont. 485. 


_ “The wrongful violation of a right 
is the basis of all liability in cases 
of tort.” Palatine Ins. Co. v. Griffin, 
(Tex.Civ.App.) 202 S.W. 1014, 1018 
[rev on other grounds (Commn.App.) 
235 S.W. 202 (rev (Commn.App.) 238 
S.W. 637)]. 


[a] Enabling another to commit a 
tort.— ‘The doing of an act which is 
in itself perfectly lawful will not ren- 


der one liable as for a tort, simply be- 


cause the unintended effect of such 
act is to enable or assist another per- 
son to do or accomplish a wrong.” 
Konecny v. Hohenschuh, 173 N.W. 
901, 908, 188 Iowa 1075. 


Punishment of child by: 


Parent or person acting under par- 
ent’s authorization see Assault and 
Battery § 42 text and notes 27-31; 
Parent and Child § 5. 

Schoolmaster see Assault and Battery 
§ 42 text and notes 32-42. 


48. Weaver v. Ward, Hob. 134, 80 
Reprint 284; Dickenson v. Watson, T. 
Jones 205, 84 Reprint 1218. 


49. U.S— Parrott v. Wells, 15 
Wall. 524, 21 L.Ed. 206. 


qecon: eens Ve, blatt, 132. - Conn: 


Ind.—Wabash, etc., R. Co. v. Locke, 
Les 391, 112 Ind. 404, 2 Am.S.R. 


Md.—Gault v. Humes, 20 Md. 297. 


Be cee mma ks v. Kendall, 6 Cush. 


Mich.—Lewis v. Flint, ete.,. R. Co., 
BARN 744, 54 Mich. 55, 52 Am.R. 
790. 


ge are tieshhaas v. Ames, 12 Minn. 


N.J.—Morril v. Morril, 142 A. 337, 
339, 104 N.J.Law 557, 60 A.L.R. 102. 


vt.—Vincent v. Stinehour, 7 Vt. 62, 
29 Am.D. 145. 


Eng.—Stanley v. Powell, [1891] 1 
Q.B. 86. 


“The existing legal wrong or in- 
jury which presents the basis of the 
suit must be predicated upon the vio- 
lation, neglect, or omission of some 
legal duty which was imposed upon 
the defendant.” Morril.v. Morril, 
supra. 


Insufficiency of mere accident as 


with or injuriously affect defendant’s rights.°? 
principle is illustrated by the doctrine that a breach 
of duty not proximately causing the loss complained 


The 


basis for liability in negligence see 
Negligence § 126. 


50. Laidlaw v. Sage, 52 N.E. 679, 
158 N.Y. 73, 44 L.R.A, 216. 


Acts in emergency as negligence 
see Negligence §§ 92-96. . 


51. Bolivar v. Monnat, 248 N.Y.S. 
722, 232 App.Div. 33 [mod 238 N.Y.S. 
616, 1385 Misc. 446]. See Hibbard v. 
Halliday, 158 BP. 1158, 1159, 58 Okl. 
244, L.R.A.1916F 903 (stating that 
“at common law, there was a cause 
of action whenever one person did 
damage to another wilfully and inten- 
tionally, and without just cause or 
excuse’’). 


52. Iowa.—Dunshee _ v. 
Oil Co., 126 N.W. 342; 
Larkin, 19 Iowa 434. 


Minn.—Bohn Mfg. Co. v. Hollis, 55 
N.W. 1119, 54 Minn. 223, 40 Am.S.R. 
319, 21 L.R.A. 337. . 


N.Y.—Palsgraf v. Long Island R. 
Co., 162 N.E. 99, 248 N.Y. 339, 59 A.L. 
R. 1258; Hurwitz v. Hurwitz, 31 N.Y. 
S..>25, 10. Mise., 353;. Hutchins w 
Hutchins, 7 Hill 104. 


N.C.—Hardison v. Reel, 70 S.E. 463, 
154 N.C. 278, 34 L.R.A.N.S. 1098. 


Tenn.—Nuckles v. Tennessee Elec- 
trie Power C€o., 299) SJW. 775; 55 
Tenn. 611. 


Tex.—Davidson vy. Oakes, 128 S.W. 
944, 60 Tex.Civ.App. 269. 


Terry Correspondence of Duties & 
Rights)25° Yale, L. SJ. p/uv7i. 


Eng.—Alton v, Midland R. Co., 19 
C.B.N.S. 213, 115 E.C.L. 213, 144 Re- 
print 768; Grinnel v. Wells, 2 D.&L. 
610, 7 M.&G. 1033, 49 E.C.L. 10338, 135 
Reprint 419. 


See Woodbury v. Tampa Water 
Works Co., 49 So. 556, 57 Fla. 243, 21 
L.R.A.N.S. 1034; Freeman v. Venner, 
120 Mass. 424; Burden v. Elling State 
Bank, 245 P. 958, 76 Mont. 24, 46 A.L. 
R. 906 (all to same effect). 


But see Walker v. Cronin, 107 Mass. 
555, 5638 [quot Delz v. Winfree, 16 S. 
W. 111, 112, 86 Tex. 400, 26 Am.S.R. 
755] (where it was said by way of 
dictum: “There are indeed many au- 
thorities which appear to hold that to 
constitute an actionable wrong there 
must be a violation of some definite 
legal right of the plaintiff. But those 
are cases, for the most part at least, 
where the defendants were them- 
selves acting in the lawful exercise 
of some distinct right, which fur- 
nished the defense of a justifiable 
cause for their acts, except so far as 


Standard 
Dennis v. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


he 
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of affords no foundation for tort liability.5® 


[§ 21] c. Culpability—(1) In General. 
wrongful in the sense that it involves moral turpitude 
is not an essential characteristic of tort, and some 


torts may exist although no such 


present ;°* but it has been suggested that, where the 
_ asserted wrong is not one dependent upon a volun- 
tary act of defendant, there is no tort in the absence 


they were in violation of a superior 
right in another’), 


And see cases supra § 17 note 32; 
and infra § 23 text and note 68. 


“Only for-consequences which fol- 
low from an.infraction of a duty to 
an injured party, from an invasion 
of his legal rights, is legal liability 
imposed.” Comstock v. Wilson, 177 
are 431, 432, 257 N.Y. 231, 76 A-L.R. 


53. See infra §§ 30-40. 


54. Galvin v. Bacon, 11 Me. 28, 25 
Am.D. 258. See In -re Grout, 92 A. 
646, 318, Ann.Cas.1917A 210 
(to same effect). 


Sufficiency of moral fault as basis 
for tort see supra § 9. 


55. Brown v. Collins, 53 N.H. 442, 
16 Am.R. 372. 


56. Motive as element of: 
Compensatory damages see Damages 


§ 223 
Exemplary damages see Damages §§ 

280-2838. 

Motive of plaintiff in bringing ac- 
tion as affecting right to ste see Ac- 
tions § 66. 


57. Sidney Blumenthal & Co. v. U. 
S., 30 F.(2d) 247 [rev 21 F.(2d) 798, 
and cert den Admiral-Oriental Line 
We eS 49S Cty (345279) U8.) 847, 
73 L.Ed. 991]; Plant v. Woods, 57 N. 
E. 1011, 176 Mass. 492, 79 Am.S.R. 330, 
51 L.R.A. 339; Allen v. Flood, [1898] 
Ae @ ial 93's 
& Intent § Harvard L. Rev. p 1. 
see infra text and notes 58-65. 


“There is a class of cases which 
have’ sometimes been referred to as 
evidencing that a bad motive may be 
an element in the composition of civil 
wrong; but in these cases the wrong 
must have its roots in an act which 
the law generally regards as illegal, 
but excuses its perpetration in certain 
exceptional circumstances from con- 
siderations of public policy. These 
are well known as cases of privilege, 
in which the protection which the 
law gives to an individual who is 
within the scope of these considera- 
tions consists in this—that he may 
with immunity commit an act which 
is a legal wrong and but for his 
privilege would afford a good cause 
of action against him, all that is re- 
quired in order to raise the privilege 
and entitle him to protection being 
that he shall act honestly in the dis- 
charge of some duty which the law 
recognizes, and shall not be prompted 
by a desire to injure the person who 
is affected by his act. Accordingly, in 
a suit brought by that person, it is 
usual for him to allege and necessary 
for him to prove an intent to injure 
in order to destroy the privilege of 
the defendant. But none of these 
eases tend to establish that an act 
which does not amount to a legal 
wrong, and therefore needs no protec- 
tion, can have privilege attached to 
it; and still less that an act in itself 
jJawful is converted into a legal wrong 
if it was done from a bad motive.” 
Allen v. Flood, supra. 


“The consideration of personal mo- 
tive as a determining element of lia- 


And 


Holmes Privilege, Malice | 


TORTS 


of fault.55 
Conduct 


wrongfulness is 


bility WS exceptional. ‘Mal- 
ice’ in that sense is material chiefly 
so far as it may defeat a claim to im- 
munity based on ‘privilege’ which as- 
sumes that the person claiming it 
has acted in good faith. For certain 
purposes and on certain occasions, 
not many, a somewhat extensive lib- 
erty of interference with individual 
rights and convenience is deliberately 
allowed in the public interest. Being 
so allowed, it is in the nature of a 
special privilege . . rather than 
of a common right, and it is subject 
to the condition of being exercised in 
good faith and not abused for ends of 
personal enmity. Such abuse is 
called ‘malice’ or ‘express malice’ and 
deprives the act of justification.” 
Pollock Torts (7th ed) p 24. 


58. U.S.—Adler v. Fenton, 24 How. 
407, 16 L.Ed. 696; Passaic Print 
Works vy. Ely, etc., Dry-Goods Co., 105 
FR. 168, 44 C.C.A. 426, 62 L.R.A. 673 
[cert den 21 S.Ct. 922, 181 U.S. 617, 45 
L.Ed. 1029]. See Chiatovich v. Han- 
ehett, 96" Hi, 684. [afl 0m 742.0 At 
C.C.A. 648] (recognizing rule). 


Ala.—Tennessee, etc., R. Co. v. Kel- 
ly, 50 So. 1008, 163 Ala. 348. See 
Sparks v. McCrary, 47 So. 332, 156 
Ala. 382, 22 L.R.A.N.S. 1224 (dictum 
to same effect). 


Cal.—J. F. Parkinson Co. v. Build- 
ing Trades Council, 98 P. 1027, 154 
Cal. 581, 21 L.R.A.N.S. 550, 16 Ann. 
Cas. 1165; Boyson v. Thorn, 33 P. 492, 
98 Cal. 578, 21 L.R.A. 2338. 


Conn.—McCune v. Norwich City 
Gas Co., 30 Conn. 521, 79 Am.D. 278. 


D.C.—Hammond v. Sully, 48 App.D. 
€. 320: 


Ill.—Millers’ Mutual Casualty Co. 
v. Insurance Exchange Bldg. Corpora- 
tion, 218 Ill.App. 12. 


Ind.—Zeller v. Mesker, 155 N.E. 520, 
85 Ind.App. 659; Guethler v. Altman, 
os 355, 26 Ind.App. 587, 84 Am. 


Iowa.—Kelly v. Chicago, etc., R. 
Co., 61 N.W. 957, 98 Iowa 436. See 
Boggs v. Duncan-Schell Furniture 
Co., 143 N.W. 482, 163 Iowa 106, L.R.A. 
1915B 1196 (recognizing rule). 


Ky.—Ingraham v. Blevins, 33 S.W. 
C20) (357 ano. eas0) IVs 505. Pelt Ca. 15 
Bourlier v. Macauley, 15 S.W. 60, 
91 Ky. 185, 12 Ky.L. 737, 34 Am.S.R. 
171, 11 L.R.A. 550; Chambers v. Bald- 
win, 15 S.W..57, 91 Ky. 121, 12: Ky... 
699, 34 Am.S.R. 165, 11 L.R.A. 545. 


Mass.—Randall v. Hazelton, 12 Al- 
len 412; Morgan v. Bliss, 2 Mass. 111. 


Minn.—Bohn Mfg. Co. v. Hollis, 55 
N.W. 1119, 54 Minn. 223, 40 Am.S.R 
$19, 21 °L.R.A.. (337. * But- see Tuttle 
v. Buck, 119 N.W. 946, 947, 107 Minn. 
145, 131 Am.S.R. 446, 22 L.R.A.N.S. 
599, 16 Ann.Cas. 807 (stating that “it 
js not at all correct to say that the 
motive with which an act is done is 
always immaterial, providing the act 
itself is not unlawful’). 

Mo.—Stroup v. Rauschelbach, 261 
S.W. 346, 217 Mo.App. 236; Loewen- 
berg v. De Voigne, 123 S.W. 99, 145 
Mo.App. 710. 

N.Y.—Phelps v. Nowlen, 72 N.Y. 39, 
28 Am.R. 93; King v. Krischer Mfg. 


[$ 22] (2) Motive.5¢ 
is dependent upon the question of privilege.57 Con- 
duct which does not, either by itself or because of 
the manner of its exercise, constitute an invasion 
of the rights of another is not tortious, however 
bad or malicious the actor’s motives;5* there be- 
ing no occasion for invoking the doctrine of privi- 


[62 C.J.] 1105 


The materiality of motive 


Co., 222 N.Y.S. 66, 220 App.Div. 584; 
Almirall & Co. v. McClement, 202 N. 
Y.S. 139, 207 App.Div. 320 [aff 147 N. 
E. 225, 239 N.Y. 630]; Dalury v. Rez- 
inas, 170 N.Y.S. 1045,- 183 App.Div. 
456; Pickard v. Collins, 23 Barb. 444; 
Hurwitz: v. Hurwitz, 31 N.Y.S. 25, 10 
Misc. 353; Levy v. Samuel, 23 N.Y.S. 
825, 4 Misc. 48; Mahan y. Brown, 13 
Wend, 261, 28 Am.D. 461. See Rosen- 
eau v. Empire Circuit Co., 115 N.Y.S. 
511, 131 App.Div. 429 [motion den 117 
N.Y.S. 1146, 182 App.Div. 947] (dictum 
to same effect). 


N.C,—Elvington v. Waccamaw 
Shingle Co., 132 S.H. 274, 191 N.C. 515; 
Elmore vy. Atlantic Coast Line R. Co., 
13S. 63351191 N-C.180'543 APE Re 
1072; Tobacco Growers’ Co-op. Ass’n 
v. L. Harvey & Son Co., 127 S.E. 545, 
189 N.C. 494, 47 A.L.R. 928; Bell v. 
Danzer, 121 S.E.. 448, 187 N.C. 224; 
Biggers v. Matthews, 61 S.E. 55, 147 
N.C. 299. 


Ohio.—Lancaster v. Hamburger, 71 
N.E. 289, 70 Ohio St. 156, 65 L.R.A. 
856; New York, etc., R. Co. v. Schaf- 
fer, 62 N.E. 1036, 65 Ohio St. 414, 87 
Am.S.R. 628, 62 L.R.A. 931; Frazier 
v. Brown, 12 Ohio St. 294; Smith v. 
Bowler, 2 Disn. 153, 13 Ohio Dec. (Re- 
print) 95; Iron Molders’ Union vy. I. 
ear Greenwald Co., 4 Ohio N.P.N.S. 


Okl.—Hibbard v. Halliday, 158 P. 
1158, 58 Okl. 244, L.R.A.1916F 903. 


Pa.—Smith v. Johnson, 76 Pa. 191; 
Glendon Iron Co. v. Uhler, 75 Pa. 467, 
15 Am.R. 599. . 


Tenn.—Payne v. Western, ete., R. 
Co., 13 Lea. 507, 49 Am.R. 666. 


Tex.—Amuny v. Seaboard Bank & 
Trust Co., (Commn.App.) 23 S.W.(2d) 
287 [aff (Civ.App.) 6 S.W.(2d) 186]; 
Davidson v. Oakes, 128 S.W. 944, 60 
Tex.Civ.App. 269. See Meurer v. 
Hooper, 271 S.W. 172 (to same effect). 


Vt.—Raycroft v. Tayntor, 35 A. 53, 
68 Vt. 219, 54 Am.S.R. 882, 33 L.R.A. 
225; Woodcock v. Bolster, 35 Vt. 632; 
Chatfield v. Wilson, 28 Vt. 49; Hum- 
phrey v. Douglass, 11 Vt. 22, 34 Am.D. 
668. 


Wis.—Graham v. Rakoski, 216 N.W. 
140, 194 Wis. 110; Loehr v. Dickson, 
124 N.W. 298, 141 Wis. 332, 30 L.R.A. 
N.S. 495; Metzger v. Hochrein, 83 N. 
W. 308, 107 Wis. 267, 81 Am.S.R. 841, 
50 L.R.A. 305; Docter v. Riedel, 71 
N.W. 119, 96 Wis. 158, 65 Am.S.R. 40, 
87 L.R.A. 580. 


Eng.—Allen v. Flood, [1898] A.C. 1. 
See Quinn v. Leathem, [1901] A.C. 495 
(recognizing rule). 


See Chipley v. Atkinson, 1 So. 934, 
23 Fla. 206, 11 Am.S.R. 367 (recogniz- 
ing rule). 

And see cases infra note 59. 


“If a person adopts lawful means 
to accomplish a lawful result, the 
motive is immaterial.” Sorenson v. 
Chevrolet Motor Co., 214 N.W. 754, 
755, 171 Minn. 260. 


[a] Combination of legal and il- 
legal acts in furtherance of unified 
plan.— While bad motives do not of 
themselves make an otherwise legal 
act illegal, if various acts are done 
in pursuance of a plan or scheme, the 
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lege unless some right exists and is violated,®® ma- 
licious motives, although they may make a bad act 
worse, cannot make that a wrong which is in its own 
Conversely, where an act is, el- 
ther inherently or because of the manner of per- 
formance, an unprivileged invasion of right, the ab- 
sence of malice or the presence of a good motive 
does not render it any the less a tort;® 
conduct is outside the zone of privilege, it is tortious 


essence lawful.®° 


apparently lawful acts may become 
so interwoven with the clearly illegal 
acts as to render them indistinguish- 
able. Overland Pub. Co. v. HH. S. 
Crocker Co., 222 P. 812, 193 Cal. 109. 


[b] Contractual rights.—Although 
defendant’s malicious conduct is in 
derogation of plaintiff’s rights, it is 
not sufficient to furnish grounds for 
tort if the rights infringed are only 
contractual rights existing between 
plaintiff and defendant and no rights 
independent of contract are invaded. 
Kelly v. Chicago, etc., R. Co., 61 N.W. 
957, 938 Iowa 436. 

[e] Unconsummated malicious 


motive, never carried into actual op- 
eration, affords no ground of tort. 


Buck v. Latham, 126 N.W. 278, 110 
Minn. 523. 
59. Allen v. Flood, [1898] A.C. 1. 


60. Cal.—Union Labor Hospital 
Ass'n v. Vance Redwood Lumber Co., 
ores 886, 158 Cal. 551, 33 L.R.A.N.S. 


Ind.—Guethler v. Altman, 60 N.E. 
355, 26 Ind.App. 587, 84 Am.S.R. 313. 


Iowa.—Rader v. Davis, 134 N.W. 
849, 154 Iowa 306, 38 L.R.A.N.S. 131, 
Ann.Cas.1914A 1245. 


Ky.—Bourlier v. Macauley, 15 S.W. 
60, 91 Ky. 135, 12 Ky.L. 737, 34 Am.S. 
Be, dae aa RA. 95505) Chambers, v. 
Baldwin, 15 S.W. 57, 91 Ky. 121, 34 
Am.S.R. 165, 11 L.R.A. 545. 


Me.—Heywood y. Tillson, 75 Me. 
225, 46 Am.R. 373. See Perkins v. 
Pendleton, 38 A. 96, 90 Me. 166, 60 
Am.S.R. 252 (dictum to same effect). 


Minn.—Bohn Mfg. Co. vy. Hollis, 55 
N.W. 1119, 54 Minn. 223, 40 Am.S.R. 
319, 21 L.R.A. 337. 


Mo.—Glencoe Sand, etc., Co. v. Hud- 
son Bros. Commission Co., 40 S.W. 93, 
ae Mo, 439, 60 Am.S.R. 560, 36 L.R.A. 

04, 


N.Y.—Carroll Bldg. Corporation v. 
Louis Greenberg Plumbing Supplies, 
214 N.Y.S. 42, 216 App.Div. 268 [aff 
155 N.E. 890, 244 N.Y. 543]; Beards- 
ley v. Kilmer, 193 N.Y.S. 285, 200 App. 
Div. 378. 


N.C.—Biggers v. Matthews, 61 S.E. 
bow Lat IN. Ce 299. 


Pa.—Jenkins v. Fowler, 24 Pa. 308. 


R.I.—Arnold v. Moffitt, 75 A. 502, 
30 R.I. 310. 


S.C.—McMaster v. Ford Motor Co., 
ae S.H. 244, 122 S.C. 244, 29 A.L.R. 


Vt.—South Royalton Bank y. 
folk Bank, 27 Vt. 505. 


Wash.—Banks vy. Eastern R., etc., 
Co., 90 P. 1048, 46 Wash. 610, 11 L.R. 
A.N.S. 485. 


W.Va.—West Virginia Transp. Co, 
v. Standard Oil Co., 40 S.E. 591, 50 W. 
Va. 611, 88 Am.S.R. 895, 56 L.R.A. 804, 


Eng.—Allen vy. Flood, [1898] A.C. 
1; Stevenson v. Newnham, Lee CoB, 
285, 76 E.C.L, 285, 138 Reprint 1208. 


See Chiatovich v. Hanchett, 96 F. 
681 [aff 101 F. 742] (recognizing rule). 


Suf- 


TORTS 


the question of 


if the 


And see cases supra note 58. 


[a] “Malicious motives make a 
bad act worse; but they cannot make 
that wrong which, in its own essence, 
is lawful .. . any transaction 
which would be lawful and proper’ if 
the parties were friends, cannot be 
made the foundation of an action 
merely because they happen to be en- 
emies. As long as a man keeps him- 
self within the law by doing no act 
which violates it, we must leave his 
motives to Him who searches the 


heart.” Jenkins v. Fowler, 24 Pa. 308, 
310. 
61. U.S.—Sidney Blumenthal & Co. 


v.U. S., 30 F.(2d) 247 [rev 21 F.(2d) 
798, and cert den Admiral-Oriental 
Line v. U. S., 49 S.Ct. 345, 279 U.S. 847, 
73 L.Ed. 991]. 


Ala.—Lavender v. Hall, 60 Ala. 214; 
Hussey v. Peebles, 53 Ala. 432. 


ee v. Stafford, 24 Ark. 


Ill.— Polar Wave Ice & Fuel Co. v. 
Alton Branch of Illinois Humane So- 
ciety, 155 Ill.App. 310. 


Ind.—Amick vy. O’Hara, 


Md.—Cumberland Glass Mfg. Co. v. 
De Witt, 87 A. 927, 120 Md. 381, Ann. 
Cas.1915A 702 [aff 35 S.Ct. 636, 237 
U.S. 447, 59 L.Ed. 1042]. 


Mass.—Berry Vv. Donovan, 74 N.E. 
603, 188 Mass. 353, 108 Am.S.R. 499, 
5 L.R.A.N.S. 899 [error dism 26 S.Ct. 
745, 199 U.S.-612, 50 L.Ed. 333]. 


Pa.—Hoehle v. Allegheny Heating 
Co., 5 Pa.Super. 21. 


Vt.—In re Grout, 92 A. 646, 88 Vt. 
318, Ann.Cas.1917A 210. 


Wis.—Gebhardt v. Holmes, 135 N. 
W. 860, 149 Wis. 428. 


Eng.—Polhill v. Walter, 3 B.& Ad. 
114 23, HC.) 59; 1110- Reprint= 43% 
Foster v. Charles, 7 Bing. 105, 20 B.C, 
L. 55, 181 Reprint 40. 


See Frazier v. Brown, 12 Ohio St. 
294 (dictum to same effect). 


[a] Belief in right to act as is 
done does not under such circum- 
stances, render the act nontortious. 
Polar Wave Ice & Fuel Co. v. Alton 
Branch of Illinois Humane Society, 
155 Ill.App. 310. 


62. Sidney Blumenthal & Co. v. U. 
S., 30 F.(2d) 247 [rev 21 F.(2d) 798, 
and cert den Admiral-Oriental Line v. 
Un Si, 49) S.Ct. 8455 2792 U.S 847 N73 
L.Ed. 991]. 


[a] Mere unauthorized volunteer 
is not protected by a privilege per- 
sonal to the party in whose behalf 
he assumes to act. Schaefer y. Evan- 
gelical Lutheran St. Paul’s Church, 
74 P. 1119, 68 Kan. 305. 


63. See supra text and note 57; 
and infra text and notes 64, 65. 
Motive as element in: 


False imprisonment see False Im- 
prisonment § 6. 


6 Blackf. 


regardless of motive.®? 
although an intrusion upon another’s normal rights, 
is of such a character as to be qualifiedly privileged, 


[§ 22 


However, where conduct, 


motive is material;** and, under 


such circumstances, a. bad motive will avoid the pro- 
tection afforded by the privilege and thus render the 
conduct tortious,** whereas, in the absence of such 
motives, like conduct, by virtue of the privilege, 
will not constitute a tort.®® 


Interference with: 
Contreciyel rights see infra §§ 53, 


Subterranean waters see Waters 
[40 Cyc 630]. 
Libel and slander see Libel and Slan- 
der §§ 163-165, 167. 


Malicious prosecution see Malicious 
Prosecution §§ 59-71. 


Obstructions to light, air, or view see 
Adjoining Landowners §§ 82, 83. 


err: of title see Libel and Slander 


Tortious acts of officers see Officers 
§ 328 text and notes 10, 11. 


64. U.S.—Chiatovich v. Hanchett, 
96 F. 681 [aff 101 F. 742]. 


Fla.—Chipley v. Atkinson, 1 So. 934, 
23 Fla. 206, 11 Am.S.R. 367. 


Ill.—Carlson vy. Carpenter Contrac- 
tors’ Ass’n of Chicago, 137 N.E. 222, 
305 Ill. 331, 27 A.I:R. 625 [aft 224° Til. 
App. 430]; Doremus vy. Hennessy, 52 
N.E. 924, 54 N.E. 524, 176 Ill. 608, 68 
Am.S.R. 203, 43 L.R.A. 797, 802 [aff 
62 ‘Ill.App. 391]. 


Iowa.—Bogeges Vv. Duncan-Schell 
Furniture Co., 143 N.W. 482, 163 Iowa 
106, L.R.A.1915B 1196; Dunshee v. 
Standard Oil Co., 132 N.W. 371, 152 
Iowa 618, 86 L.R.A.N.S. 263. See 
Dunshee v. Standard Oil Co., 126 N.W. 
342 (to same effect). 


pet seme v. Hyndman, 10 Cush. 


Minn.—Sorenson vy. Chevrolet Motor 
Co, 214. NW. 754, .171 Minn. 9260; 
Carnes y. St. Paul Union Stockyards 
Co., 205 N.W. 630, 206 N.W. 396, 164 
Minn. 457. See Tuttle v. Buck, 119 
N.W. 946, 107 Minn. 145, 131 Am.S.R. 
446, 22 L.R.A.N.S. 599, 16 Ann.Cas. 
807 (to same effect). 


Miss.—Wesley v. Native Lumber 
Co., 53 So. 346, 97 Miss. 814, Ann.Cas. 
1912D 796. 


N.H.—Huskie v. Griffin, 74 A. 595, 
75 N.H. 345, 27 L.R.A.N.S. 966, 139 
Am.S.R. 718. 


Tenn.—Hutton v. Watters, 179 S.W. 
134, 132 Tenn. 527, L.R.A.1916B 12388, 
Ann.Cas.1916C 438. 


Tex.—Delz v. Winfree, 16 S.W. 111, 
86 Tex. 400, 26 Am.S.R. 755. 


W.Va.—West Virginia Transp. Co. 
v. Standard Oil Co., 40 S.E. 591, 50 W. 
MA 611,788) .Am.SeR. 895) obo elses 


Eng.—Quinn v. Leathem, [1901 ts 
C. 495. : me 


65. La.—Deon y. Kirby Lumber 
oe So. 55, 162 La. 671, 52 ALTAR, 


Mass.—Loughery v. Central Trust 
Co., 154 N.E. 588, 258 Mass.. 172. 


_N.Y.—National Protective Associa- 
tion, etc. v. Cumming, 63 N.B. 369, 
170 N.Y. 315, 88 Am.S.R. 648, 58 L 
R.A. 135. 


Tex.—Robison y. Texas Pine Land 
Assoc., (Civ.App.) 40 S.W. 843. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 23-25] 


Lt) 23] (8) Intent.®¢ 


did not so operate in fact.®8 


templated by him.*%® 


ment.7° 


Eng.—Mogul S. S. Co. v. McGregor, 
23 Q.B.D. 598 [aff [1892] A.C. 25]. 


See Harrison v. Wisdom, 7 Heisk. 
(Tenn.) 99 (to same effect). 


And see cases infra this note. 


[a] Injury to third person while 
defending self from an assault, in 
such manner as the law permits, is 
no tort in the absence of a bad mo- 
tive... Morris: v. Platt, «82. Conn. .75; 
Berton v- Boyer, 67 Ill. 132, 16 Am. 

« 615. 


66. Intent as element of fraud see 
Fraud §§ 44-48. 


67. Ind.—Mercer y. Corbin, 20 N.E. 
132, 007% Ind. 450, 10: Am-S.Re 76, 33 
L.R.A. 221; Peterson v. Haffner, 59 
mds) 130... 26. Am.R.. SL: sAmick..-v. 
O’Hara, 6 Blackf. 258. 


Ky.—Kentucky Heating Co. v 


Hood, 118 S.W. 337, 133 Ky. 383, 134 
Am.S.R. 457, 22 L.R.A.N.S. 588. 
Mass.—Fitzgerald v. Cavin, 110 


Mass. 1538. 


Mich.—Markley v. Whitman, 54 N. 
W. 763, 95 Mich. 236, 35 Am.S.R. 558, 
20 L.R.A. 55. 


N.Y.—Munger v. Baker, 65 Barb. 
539, 1 Thomps.&C. 122; Vandenburgh 
v. Truax, 4 Den. 464, 47 Am.D. 268. 


S.c.—Burgess vy. Tucker, 77 S.E. 
1016, 94 S.C. 309; Tolleson v. South- 
ern Ry. Co., 70 S.E. 311, 88 S.C. 7. 


Vt.—In re Grout, 92 A. 646, 88 Vt. 
318, Ann.Cas.1917A 210. 


Wash.—Davis v. Tacoma R., etc., 
Co., 77 P. 209, 35 Wash. 208, 66 L.R.A. 
802. . 


See Sparks v. McCrary, 47 So. 332, 
156 Ala. 382, 22 L.R.A.N.S. 1224 (hold- 


ing that defendant ‘‘must be held to 


have intended” the consequences le- 
gally caused by his tortious conduct) ; 
Sale v. East Kootenay Power Co., 
(Can.) [1931] 4 Dom.L.R, 593 (where 
it was said that “that . . . ° inter- 
ference to be tortious must be wilful, 
in the sense of being intentional, is 
an unsound proposition of law. 
Mere carelessness in doing a volunta- 
ry act resulting in interference is 
enough to make it wrongful’). 


But see Clark vy. Gates, 87 N.W. 
941, 942, 84 Minn. 381 (stating that 
“a wrongful or malicious intent is the 
essential element of a tort’). 


[a] Criminal intent is not essen- 
tial to tort. Kirkwood v. Miller, 5 
Sneed (Tenn.) 455, 73 Am.D. 134, 

[b] Lack of knowledge that harm 
would result is no defense. Kentucky 
Heating Co. v. Hood, 118 S.W. 337, 
133 Ky. 383, 22. L.R.A.N.S. 588, 134 
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Voluntary conduct, pre- 
senting the elements of duty, breach, and damage, 
is tortious, although unaccompanied by a deliberate 
design to injure or to commit an unlawful act,®7 
and, on the other hand, it is insufficient to make 
particular conduct a tort that the person acting in- 
tended to invade another’s legal rights, if his act 
A fortiori, where 
defendant voluntarily engages in conduct designed 
to cause some damage, it 1s immaterial, on the ques- 
tion of the existence of a tort, that the damage 
actually brought about is different from that con- 
It has been held by some 
authority, however, that, where the act complained of 
is not done unlawfully or in the want of due care 
and diligence, a wrongful intent is an essential ele- 
Although the ultimate motive is not bad, 


TORTS 


ters complained 


Am.S.R. 457. 


[ec] “The fact that the act was 
done in sport, it having been inten- 
tionally done, will not relieve the per- 
petrator from liability.” Peterson v. 
Haffner, 59 Ind. 130, 133, 26 Am.R. 
81. See Parker v. Enslow, 102 Ill. 
272, 40 Am.R. 588 (holding, where de- 
fendant put gunpowder in smoking 
tobacco in a box on the counter of a 
store apparently for use, that the 
fact that he did so as a joke consti- 
tuted no defense). 


68 Wellington v. Small, 3 Cush. 
(Mass.) 145, 50 Am.D. 719; Bstey v. 
Smith, 8 N.W. 83, 45 Mich. 402. : 


69. Munger v. Baker, 65 Barb. (N. 
Y.) 539, 1 Thomps.&C. 122; Vanden- 
burgh v. Truax, 4 Den. (N.Y.) 464, 47 
Am.D. 268; Etchberry v. Levielle, 2 
Hilt: (N.Y.) 40; Drum v. Miller, 47 S. 
E. 421, 185 N.C. 204, 102 Am.S:R. 528, 
65 L.R.A. 890. 


Liability for noncontemplated harm 
by joint tort-feasor see infra § 44 text 
and note 50. 


70. Edwards v. Jenkins, (Cal.App.) 
1 P.(2d) 487 [superseded 7 P.(2d) 
702]. See Adams y. Gillig, 92 N.E. 
670, 199 N.Y. 314, 82 L.R.A.N.S. 127, 
20 Ann.Cas. 910 (dictum to the effect 
that, in civil actions for wrongs, the 
intent of the party charged with the 
wrong is frequently of controlling ef- 
fect on the conclusion to be reached 
in the action). 


71. Albro J. Newton Co. v. Erick- 


son, 126 N.Y.S. 949, 70 Mise. 291 [aff 
129 N.Y.S. 1111, 144 App.Div. 939]. 


72. See supra §§ 7-23. 
73. Ala.—Mobile v. McClure, 127 
So. 832, 221 Ala. 51. 


Ky.—Shields vy. Booles, 38 S.W. (2d) 
677, 238 Ky. 673. 

la —Jones. vi, Texas & Po Ry. Co, 
51 So. 582, 125 La. 542, 136 Am.S.R. 
339; Kemp v. Nichols, 4 La.Ann. 174. 


Md.—Acker, Merrall & Condit Co. v. 
McGaw, 68 A. 17, 106 Md. 536. 

Mass.—Rogers v. Postal Telegraph- 
Cable Co., 164 N.B. 463, 265 Mass, 
544; Wellington vy. Small, 3 Cush. 145, 
50 Am.D. 719. 


Minn.—Dorman y. Ames, 12 Minn. 
Dy 


Mont.—Burden v. Elling State 
Bank, 245 P. 958, 76 Mont. 24, 46 A.L. 
R. 906; Dillon v. Great Northern Ry. 
Co., 100 P. 960, 38 Mont. 485. 


N.J.—Morril v. Morril, 142 A. 337, 
104 N.J.Law 557, 60 A.L.R. 102. 


N.Y.—Hurwitz v. Hurwitz, 31_N.Y. 
S. 25, 10 Misc. 358; Miller v. Baer, 
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if the intent is to accomplish that purpose by de- 
liberately inflicting injury, the goodness of the 
motive will not render nontortious acts which are 
torts by reason of the badness of the intent.™1 


[§ 24] C. Damage—l. Necessity. In addition to 
the elements of tort heretofore discussed,*? a third 
element requisite thereto is damage resulting from 
the breach of duty and invasion of right.7% 
imaginary or speculative grievances, without tangi- 
ble injury to any legal right, afford no ground for 
judicial action;7* but in determining whether mat- 


Mere 


of are of that character, the re- 


action to such matters of the ordinary reasonable 
man is a pertinent consideration.*® 


[§ 25] 2. Nature and Sufficiency. Although dam- 


189 N.Y.S. 149. 


Vt.—Cunningham y. Brown, 18 Vt. 
123, 46 Am.D. 140. 


Wis.—Merrill v. Comstock, 143 N. 
W. 313, 154 Wis. 434. 


Eng.—Cotterell v. Jones, 11 C.B. 
713, 73 E.C.L. 7138, 188 Reprint 655. 


Man.—Anchor Elevator Co. v. Hen- 
ey, 18 Man. 96. 


‘Salmond L. Torts p 7. 


“The wrongful act itself does not 
Suffice. It must be followed by a 
loss or prejudice. It is the combina- 
tion of the two which gives rise to 
a cause of action.” Jones v. Texas 
& P. Ry. Co., 51 So. 582, 125 La. 542, 
136 Am.S.R. 339. 


[a] Collateral compensation (1) of 
the injured person by a third person, 
not in privity with the one causing 
the injury, does not, however, pre- 
vent the existence of a tort. North- 
eastern Nash Automobile Co. vy. Bart- 
lett, 136 A. 697;°100 Vt. 246: (2) mE- 
fect of compensation of injured per- 
son by third person on question of 
damages see Damages § 228. 


[b] Occurrence of harm as deter- 
minative of time of existence of tort. 
—Despite prior existence of the 
breach of duty, the tort comes into 
existence only when the wrong im- 
pinges upon defendant causing harm. 
Jones v. Texas & P. Ry. Co., 51 So. 
582, 125 La. 542, 186 Am.S.R. 339; 
Harris v. Nashville Trust Co., 5 Tenn. 
Civ.App. 678 [aff 162 S.W. 584, 128. 
Tenn. 573, 49 L.R.A.N.S. 897, Ann.Cas. 
1914C 885]. 


[c] Where plaintiff himself is sole- 
ly at fault for any legal harm that 
may have been caused, no such dam- 
age element exists as is essential to 
the foundation of tort. Gotterell v. 
Jones,’ 11 °C.B. 023,73 HiC. Le 73138) 
Reprint 655. 


[d] Causation element.—It is to be 
noted that, not only must the viola- 
tion of right and the damage con-. 
cur, but the former must be the cause 
of the latter, and, so considered, caus- 
ation is an element in the tort; how- 
ever, owing to the peculiar nature of 
the rules applicable to causation, it is: 
not treated in this subdivision in con- 
nection with the other elements of 
tort but is given separate treatment. 
infra §§ 30-40. 


74. State Mut. Life, etc., Assoc. v. 
Baldwin, 43 S.H. 262, 116 Ga. 855; 
Wellington v. Small, 3 Cush. (Mass.) 
145, 50 Am.D. 719; Dorman v. Ames, 
12 Minn. 451. 


75. State Mut. Life, etc., Assoc. v. 
Baldwin, 43 S.H. 262, 116 Ga. 855. 
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age is an essential element of tort,7® a fundamental 
distinction is to be observed between two classes 
of torts, one composed of legal wrongs in them- 
selves constituting invasions of right and thus giv- 
ing rise to legal damage, the other of breaches of 
duty not necessarily violative of legal rights and 
with which some actual express damage must con- 
cur in order to establish the violation of right es- 
In the former class, damage flows 
from the wrongful act, itself injurious to another’s 
right, although no perceptible loss or harm accrues 
therefrom;7® in the latter, however, some specific 


sential to tort." 


TORTS 


pose.®? 


actual damage is a condition precedent to the tort.”° injuria.®3 
As to the former class of cases, the maxim, De mini- Rai 
76. See supra § 24. of a tort. Fisher vy. Dowling, 33 N. 


77. Chicago West Div. R. Co. v. 
Rend, 6 Ill.App. 243; Henry v. Cher- 
ry,.73 A. 97, 30 R.1..13, 24 L.R.A.N.S. 
991, 186 Am.S.R.. 928, 18 Ann.Cas. 
1006. See Acker, Merrall & Condit Co. 
v. MeGaw, 68 A. 17, 20, 106 Md. 536 
(holding that liability for tort arises 
against one who, by wrongful act or 
omission, ‘‘either infringes some ab- 
solute right to the uninterrupted en- 
joyment of which another is entitled, 
or causes to such other some substan- 
tial loss of money, health, or mate- 
rial comfort, beyond that suffered by 
the rest of the public”). And see in- 
fra text and notes 78, 79. 


Necessity for concurrence of breach 
of duty and invasion of right see su- 
pra § 20. 


. 78 U.S.—Webb v. Portland Mfg. 
Co., 29 F.Cas.No. 17,322, 3 Sumn. 189. 


Conn.—Branch y. Doane, 18 Conn. 
233; Parker vy. Griswold, 17 Conn. 288, 
42 Am.D. 739. 


feceng  naton v. Bennett, 59 Ga. 
6. 


Ill.— Polar Wave Ice & Fuel Co. v. 
Alton Branch of Illinois Humane So- 
ciety, 155 Ill.App. 310; Chicago, ete., 
R. Co. v. Rend, 6 Ill.App. 243. 


SLC emerede ed v. Tilton, 14 La.Ann. 
3. ; 


‘ Me ame oe ae v. Ames, 12 Minn. 
bly 


Mo.—Munden y. Harris, 134 S.W. 
1076, 1538 Mo.App. 652. 


N.Y.—Searles v. Cronk, 38 How.Pr. 
320; Seneca Road Co, v. Auburn, etc., 
Ri .Co\,.-5 Hil) 170. 


Pa.—Delaware, etce., Canal Co. v. 
Torrey, 33 Pa. 143. 


R.I.—Henry vy. Cherry, 73 A. 97, 30 
R.I. 18, 24 L.R.A.N.S. 991, 186 Am.S.R. 
928, 18 Ann.Cas. 1006. 


Eng.—Bower v. Hill, 1 Bing.N.Cas. 
549, 27 H.C.L. 759, 181 Reprint 1229; 
Ashby vy. White, 2 Ld.Raym. 938, 92 


_ Reprint 126, 1 Salk. 19, 91 Reprint 19; 


Hobson v. Todd, 4 T.R. 71, 100 Re- 
print 900. 


And see cases infra note 80. 


[a] Reasons for rule.—‘“We think, 
that these decisions rest on the most 
satisfactory reasons. They proceed 
upon two grounds; first, that every 
injury, from its very nature, legally 
imports damage; and, secondly, that 
an injury to a right is a damage to 
the, person entitled to that right, by 
jeopardizing its continuance, and 
leading to its very destruction.” 
Parker v. Griswold, 17 Conn. 288, 302, 
42 Am.D. 739. 


[b] Benefit to plaintiff by defend- 
ant’s act invading plaintiff's right is 
insufficient to negative the existence 


W. 521, 66 Mich. 370; Jones v. Han- 
novan, 55 Mo. 462; Murphy v. Fond 
du Lac, 23 Wis. 365, 99 Am.D. 181. 


[c] Where continuance of wrong 
would result in creation of right by 
adverse user, the damage resultant 
upon the technical invasion of right 
is, a fortiori, sufficient to call for pro- 
tection by the law of torts. Webb v. 
Portland Mfg. Co., 29 F.Cas.No. 17,- 
322, 3 Sumn. 189; Blanchard v. Ba- 
ker, 8 Me. 2538, 23 Am.D. 504; Wood 
v. Waud, 3 Exch. 748. 


Nominal damages see Damages §§ 


79. Ga.—State Mut. Life, etc., As- 
soc. v. Baldwin, 43 S.E. 262, 116 Ga. 
855; Freeman v. McDaniel, 23 Ga. 
354. 


La.—Lalaurie v. Southern Bank, 25 
La.Ann. 330. 


Me.—Danforth vy. Cushing, 77 Me. 
182; Moody v. Burton, 27 Me. 427, 
46 Am.D. 612. 


Mass.—Sullivan v. Old Colony St. 


R. Co.,' 86 N.E. 511, 200 Mass. 303; 
Freeman v. Venner, 120 Mass. 424; 
Bradley v. Fuller, 118 Mass. , 239; 


Wellington y. Small, 3 Cush. 145, 50 
Am.D. 719. 


Mont.—Wallace v. Weaver, 133 P. 
1099, 47 Mont. 437. 


N.Y.—Commercial Bank v. Ten 
Eyck, 48 N.Y. 305. See McKinley v. 
American Exch. Bank, 30 N.Y.Super. 
663 (to same effect). 


R.I.—Henry v. Cherry, 73 A. 97, 30 
R.I. 18, 24 L.R.A.N.S. 991, 136 Am.S. 
R. 928, 18 Ann.Cas. 1006. 


Wis.—Merrill v. Comstock, 143 N. 
W. 318, 154 Wis. 434. 


{a] Disease or harm to health is 
a sufficient damage to satisfy the re- 
quirement, under this class of cases, 
In re Hurle, 104 N.E. 336, 217 Mass. 
223, L.R.A.1916A 279, Ann.Cas.1915C 
919. 


[b] Loss of time and earnings is 
not a necessary element to the exist- 
ence of a tort based on personal in- 
juries, but only an element in the 
damages. Flintjer v. Kansas City, 
(Mo.App.) 204 S.W. 951. 


{c] Mediate or immediate result,— 
When damage in this class of cases 
concurs with the other requisite ele- 
ments of tort, it is immaterial, on the 
question of the existence of tort, 
whether such damage is the mediate 
or the immediate result of the tor- 
tious conduct. Cochran vy. Laton, 103 
A. 658, 78 N.H. 562. 


80. Wartman v. Swindell, 25 A. 
356, 54 N.J.Law 589, 18 L.R.A. 44; 
Seneca Road Co. v. Auburn, ete, R. 
Co., 5 Hill (N.Y.) 170. 


“De minimis non curat lex” see 


mis non eurat lex, has no application.*° 
not all actual harm is sufficient to establish this nee- 
essary ingredient of tort; the harm suffered must 
be such as the law recognizes, and actual damage, 
if not so recognized, is insufficient for this pur- 


Moreover, 


[§ 26] 3. Actual Damages Unaccompanied by 
Other Elements of Tort. The fact of loss to plain- 
tiff from defendant’s acts or omissions is not alone 
sufficient to constitute a tort;*? 
other requisite elements, it is merely damnum absque 


in the absence of 


18 C.J. p 481. 


81. Iowa.—Dennis v. Larkin, 19 
Iowa 434. 


Kan.—Baxter v. Brown, 111 P. 430, 
83 Kan. 302, 34 L.R.A.N.S. 1026. 


A SSE Re ci vy. Hutchins, 7 Hill 
04. 


N.C.—Hardison v. Reel, 70 S.E. 463, 
154 N.C. 273, 34 L.R.A.N.S. 1098. 


Eng.—Cotterell v. Jones, 11 C.B. 
713, 73 E.C.L. 713, 138 Reprint 655. 


Nonrecognition of expenses of liti- 
ear as legal harm see Damages § 
133. 


82. U.S.—Parrott  v. 
Wall. 524, 21 L.Ed. 206. 


Ala.—Tennessee, etc., R. Co. v. Kel- 
ly,-50 So. 1008, 163 Ala. 348. 


Md.—Debnam vy. Simonson, 
782, 124 Md. 354. 


Minn.—Sorenson v. Chevrolet Mo- 
tor Co., 214 N.W. 754, 171 Minn. 260; 
Bohn Mfg. Co. v. Hollis, 55 N.W. 1119, 
os Pea 223, 40 Am.S.R. 319, 21 L.R. 


Wells, 15 


92 A. 


Mo.—Glencoe Sand, etc., Co. v. Hud- 
son Bros. Commission Co., 40 S.W. 
93, 138 Mo. 439, 60 Am.S.R. 560, 36 
pe ae 804; Hunt v. Simonds, 19 Mo. 


N.J.—Morril v. Morril, 142 A. 337, 
104 N.J.Law 557, 60 A.L.R. 102. 


N.Y.—Booth v. Rome, etc., R. Co., 
3h N.FL. 592. 140 N.Y. 287, 24 JT. RAG 
105, 37 Am.S.R. 552; Miller v. Wood- 
head, 11 N.E. 57, 104 N.Y. 471, 


Okl.—St. Louis, ete., R. Co. v. Bur- 
rous, 128 R143, 29 ORS 785 


Tex.—Smith v. Adams, 27 Tex. 28. 


Wis.—Loehr vy. Dickson, 124 N.W. 
293, 141 Wis. 332, 30 L.R.A.N.S. 495. 


83. Ark.—McCoy v. Board of Di- 
rectors of Plum Bayou Levee Dist., 
ve Se 1097, 95 Ark, 345, 29 L.R.A. 


Ill—Gillman v. Chicago Rys. Co., 
109 N.E. 181, 268 Ill. 305. 


Pe Ram bce v. Larkin, 19 Iowa 


Ky.—Superior Woolen Co. Tail- 
ors v. M. Samuels & Co., 293 S.W. 
1078, 219 Ky. 539; Chambers v. Bald- 
win, 15 S.W. 57, 91 Ky. 121, 34 Am, 
S.R. 165, 11 L.R.A. 545. 


La.—Deon v. Kirby Lumber Co., 
111 So. 55, 162 La. 671, 52 A.L.R. 1023. 


Mass.—Randall v. Hazelton, 12 Al- 
len 412. 


Mo.—Glencoe Land, ete, Co. v. 
Hudson Bros. Commission Co., 40 S. 


W. 93, 188 Mo. 439, 60 Am.S.R. 560, 36 © 


L.R.A. 804 


N.J.—Morril v. Morril, 142 A. 337, 
104 N.J.Law 557, 60,A.L.R. 102; An- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-< 


[§§ 25-26 


| 


roe 


aati cre ab pat ORAL 


te 


A nh Hah RES 


fl 


[§ 27] A. In General. 


drus v. Bay Creek R. Co., 36 A. 826, 
60 N.J.Law 10. 


N.Y.—Hurwitz v. Hurwitz, 31 N.Y. 
S. 25, 10 Mise. 353. See Albro J. 
Newton Co. v. Erickson, 126 N.Y.S. 
949, 70 Misc. 291 [aff 129 N.Y.S. 1111, 
144 App.Div. 939] (dictum to same 
effect). - 


N.C.—Levin v. Burlington, 39 S.E. 
822, 129 N.C. 184, 55 L.R.A. 396. 


Ohio.—Cleveland City R. Co. v. Os- 
born, 63 N.E. 604, 66 OhioSt. 45; Fra- 
zier v. Brown, 12 OhioSt. 294; Camp- 
bell v. Rogers, 2 Handy 110, 12 Ohio 
Dec. (Reprint) 355. 


Pa.—Palmer v. Delaware, etc., R. 
oes A. 668, 669, 277 Pa. 1 [quot 


$.C.—MecMaster v. Ford Motor Co., 
115 S.H. 244, 122 S.C. 244, 29 A.L.R. 


_ 230. 


Vt.—Chatfield v. Wilson, 28 Vt. 49; 
South Royalton Bank vy. Suffolk Bank, 
27 Vt. 505; White v. Twitchell, 25 
Vt. 620, 60 Am.D. 294. 


W.Va.—West Virginia Transp. Co. 
v. Standard Oil Co., 40.S.E. 591, 50 W. 
Mir 611, 88 Am.S.R.* 895, 56 L.R.A. 

Wis.—Gebhardt v. Holmes, 135 N. 
W. 860, 149 Wis. 428; Loehr v. Dick- 
son, 124 N.W. 2938, 141 Wis. 332, 30 
L.R.A.N.S. 495. 

Eng.—wWinterbottom y. Wright, 11 
L.J.Exch. 415, 10 M.&W. 109, 152 Re- 
print 402; Salmond L. Torts p 7. 

See Webb v. Portland Mfg. Co., 29 
¥F.Cas.No. 17,322, 3 Sumn. 189; Parker 
v. Griswold, 17 Conn. 288, 42 Am.D. 
739 (both dictum to same effect). 

“Damnum absque injuria” see 17 C. 
J. p 1125. 

84 What law governs: 

Admiralty torts see Admiralty § 52. 
Particular torts, see cross references 

ante p 1087. 

Limitation of actions in tort see Lim- 

itations of Actions §§ 49-51. 
Right of married woman to sue in 

tort see Husband and Wife § 665. 
Torts committed on high seas see 

Conflict of Laws § 37. 

85. See Courts § 37 text and note 
21. 

venue of foreign causes of action: 
Local in nature see Venue [40 Cyc 


30 et seq]. 
Transitory in nature see Venue [40 


Cyc 35 et seq]. 
86. See Conflict of Laws § 26. 


87. See cases passim infra §§ 28, 
29. 

Character of actions as local or 
transitory see Courts §§ 38-46. 

Statutory provisions affecting ju- 
risdiction of transitory actions by 
nonresidents against foreign corpora- 
tions see Corporations § 4100. 


As the jurisdiction of the 
forum is exclusive over causes of action which are 
necessarily local in character,S®> and as questions 
relative to the conflict of laws are essentially depend- 
ent on a plurality of laws from which one is to be 
selected and applied,*® the determination of what 
law governs torts arises only in connection with 
torts which are transitory in character.’* 
asserted torts of that character, the ordinary rule 
is that the law of the place where the injury was 


433 F. 429; 
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As to 
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occasioned or inflicted governs in respect of the 
right of action, and the law of the forum in respect 
of matters pertaining to the remedy only.8& 


[§ 28] B. Existence and Extent of Liability. The 
law of the place where the act or omission, claimed as 
the basis of a tort, occurred governs, in determin- 
ing whether there is a tort ds a legal consequence 
of such conduct,®® including the effect of asserted 
matter of defense going to qualify the right or duty 


8s. U.S.—Northern Pac. R. Co. v.}in the light of the law of the place 


Babcock, 14 S.Ct. 978, 154 U.S. 190, 38 
L.Ed. 958; Evey v. Mexican Cent, R. 
Co., 81 F. 294, 26 C.C.A. 407, 38 L.R. 
A. 387 [cert den 17 S.Ct. 996, 167 U.S. 
746, 42 L.Ed. 1210]; Boston, ete. R. 
Co. v. McDuffey, 79 F. 934, 25 C.C.A. 
247; Nonce v. Richmond, etc., R. Co., 
Boyd v. Clark, 8 F. 849. 


Conn.—Orr v. Ahern, 139 A. 691, 
107 Conn. 174; Commonwealth Fuel 
a v. McNeil, 130 A. 794, 103 Conn. 


Ga.—Atlanta, ete., Air Line R. Co. 
v. Tanner, 68 Ga. 384; Hill v. Chat- 
tanooga Ry. & Light Co., 93 S.E. 1027, 
21 Ga.App. 104; Scuthern Ry. Co. 
lake Scone 66 S.E. 5385, 7 Ga.App. 


Ill.—Chicago, etc., R. Co. v. Rouse, 
Tete 951, 178 Ill. 1382, 44 L.R.A. 


Ind.—Baltimore, ete. R. Co. v. 
Reed, 62 N.E. 488, 158 Ind. 25, 92 Am. 
S.R. 293; Burns v. Grand Rapids, etc., 
R. Co., 15 N.E. 2380, 113 Ind. 169. ; 


Iowa.—Redfern v. Redfern, 236 N. 
W. 399; Dorr’ ‘Cattle! .Co.' v, Des 
Moines Nat. Bank, 98 N.W. 918, 127 
Iowa 153; Johnson v. Chicago, etc., 
R. Co., 59 N.W. 66, 91 Iowa 248. 


Ky.—Louisville, _etce., eae Gtor Pena 
Whitlow, 43 S.W. 711, 105 Ky. 1, 114 
Ky. 470,19 Ky.L. 1931; 41 L.R.A: 614. 


Minn.—Herrick Vv. Minneapolis, 
ete. Re Core 16) NiwW.7 488, 31 Minn. 11, 
47) Am:R. 771 Vfaft 18 S.Ct. 1176; 127 
U.S. 210, 32 L.Ed. 109]. 


N.Y.—Wooden v. Western New 
York, etc., R. Co., 26 N.E. 1050, 126 
N.Y. 10, 22 Am.S.R. 803,13 L.R.A. 458. 


N.C.—Howard v. Howard, 158 S.E. 
101, 200 N.C. 574. 


Pa.—Knight v. West Jersey R. Co., 
108 Pa. 250, 56 Am.R. 200. 


Wis.—Buckeye v. Buckeye, 234 N. 
W. 342, 203 Wis. 248; Hingartner v. 
Tllinois Steel Co., 68 N.W. 664, 94 Wis. 
70, 59 Am.S.R. 859, 34 L.R.A. 5038. 


3 And see cases passim infra §§ 28, 
9. 


“Matters of procedure, Such as 
those relating to pleadings, evidence, 
the course of judicial proceeding, and 
statutes of limitations are necessarily 
governed by the law of the forum. 
The substantive law of the place 
where the obligation or liability arose 
control[s] the nature, construction, 
and interpretation of the action.” 
Commonwealth Fuel Co. v. McNeil, 
130 A. 794, 800, 103 Conn. 390. 


“The right to sue for the tort, the 


liability of the perpetrator, and the. 


defenses that he may plead are, with 
few exceptions governed by the law 
of the place. It is likewise held that 
matters of procedure and the remedy 
to be applied are to be determined by 
the law of the forum. . . . The 
act complained of is to be diagnosed 


where committed, and its character 
determined according to that law; but 
the particular kind of and tthe extent 
of the remedy to be applied necessa- 
rily depends on the notions of justice 
entertained by the forum by which it 
is to be administered.” Dorr Cattle 
Co. v. Des Moines Nat. Bank, 98 N.W. 
918, 922, 127 Iowa 153. 


89. U.S.—Slater v. Mexican Nat. 
R. Co., 24 S.Ct. 581, 194 U.S. 120, 48 Tu. 
Ed. 900; Northern Pac. R. Co. v. Bab- 
cock, 14 S.Ct. 978, 154 U.S. 190, 38 L. 
Ed. 958; Huntington y. Attrill, 13 S. 
Ct. 224, 146 U.S. 657, 36 L.Ed. 1123; 
Smith v. Condry, 1 How. 28, 11 L.Ed. 
35; Williams v. William B. Scaife & 
Sons Co., 227 F. 922; International 
Nav. Co. vy. Lindstrom, 123 F. 475, 60 
C.C.A. 649 [cert den 24 S.Ct. 852, 193 
U.S. 669, 48 L.Ed. 840]; Van Doren 
v. Pennsylvania R. Co., 93 F. 260, 35 
C.C.A. 282; Evey v. Mexican Cent. R. 
Co., 81 F. 294, 26 C.C.A. 407, 38 L.R.A. 
387 [cert den 17 S.Ct. 996, 167 U.S. 
746, 42 L.Ed. 1210]; Northern Pac. R. 
Co. v. Mase, 68 F. 114, 11 C.C.A. 63 
[rev on other grounds 17 S.Ct. 345, 
165 U.S. 363, 41 L.Ed. 746]. 


Ala.—Dawson v. Dawson, 138 So. 
414; Western Union Telegraph Co. v. 
Hill, 50 So. 248, 163 Ala. 18, 28 L.R.A. 
N.S. 648, 19 Ann.Cas. 1058; lLouis- 
ville, ete., R. Co. v. Williams, 21 So. 
938, 113 Ala. 402; Alabama Great 
Southern R. Co. v. Carroll, 11 So. 803, 
A 126, 38 Am.S.R. 163, 18 L.R.A. 


Ark.—Logan y. Missouri Valley 
Bridge & Iron Co., 249 S.W. 21, 157 
Ark. 528. 


Cal.—Loranger v. Nadeau, 10 P. 
(2d) 63 [Superseding (App.) 1 P.(2d) 
1049]; McManus v. Red Salmon Can- 
ning Co., 173 P. 1112, 37 Cal.App. 133. 


Conn.—Shaeffer v. O. K. Tool Co., 
148 A. 330, 110 Conn. 528; Hoxie v. 
New. "York "Nie Gen. Rie Cor, eons 
754, 82 Conn. 352, 17 Ann.Cas. 2%4. 
See Levy v. Daniels’ U-Drive Auto 
Renting Co., 143 A. 163, 108 Conn. 333, 
61 A.L.R. 646 (dictum to same ef- 
fect). 

Ga.—Western, etc., R. Co. v. Strong, 
52 Ga. 461; Selma, etc., R. Co. v. Lacy, 
43 Ga. 461; Southern R. Co. v. Deck- 
er, 62 S.E. 678, 5 Ga.App. 21. But see 
Slaton v. Hall, 148 S.E. 741, 168 Ga. 
710 [rev 144 S.E. 827, 38 Ga.App. 619,. 
op conformed to 149 S.E. 306, 40 Ga. 
App. 288, and overr Atlanta, etc., Air- 
Line R. Co., 68 Ga. 384] (holding that 
the common law of Alabama, applica- 
ble to an injury in that state, was 
to be determined, not on the construc- 
tion of Alabama courts, but on that 
of Georgia courts, as to’what were 
the rules of common law defining the 
rights and liabilities of the parties). 


Ill.—Chicago, ete., R. Co. v. Rouse, 
52° NB. O51 178) TI 132) -44 TRA. 
430; Hanna v. Grand Trunk R. Co., 
41 Ill.App. 116. 


Ind.—Baltimore, ete, R. Co. v. 
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and thus to determine the character of the conduct |. loci controls, even though, under the lex fori, a 


as tortious or otherwise.°° 


Read, 62 N.E. 488, 158 Ind. 25, 92 
Am.S.R. 293, 56 L.R.A. 468; Burns v. 
Grand Rapids, etc., R. Co., 15 N.E. 230, 
113 Ind. 169 [foll Cincinnati, ete., R. 
Co. v. McMullen, 20 N.E. 287, 117 Ind. 
439, 10 Am.S.R. 67]; Clark v. South- 
ern Ry. Co., 119 N.HE. 539, 69 Ind.App. 
697. 


Iowa.—Redfern v. Redfern, 236 N. 
W. 399; Hamilton v. Chicago, B. & 
Q. Ry. Co., 124 N.W. 368, 145 Iowa 
431; In re Coe, 106 N.W. 748, 1380 Iowa 
307, 114 Am.S.R. 416, 4 L.R.A.N.S. 
814; Brewster v. Chicago, etc., R. Co., 
86 N.W. 221, 114 Iowa 144, 89 Am.S.R. 
348; Morris v. Chicago, etc., R. Co., 
23 N.W. 1438, 65 Iowa 727, 54 Am.R. 39; 
Boyce v. Wabash R. Co., 18 N.W. 673, 
63 Iowa 70, 50 Am.R. 730. 


Ky.—Collins v. Norfolk & W. Ry. 
Co., 154 S.W. 87, 152 Ky. 755; Pitts- 
burg) C., C. & St. L. Ry. Co. v. Aus- 
tin’s Adm’r, 133 S.W. 780, 141 Ky. 722; 
Louisville, etc., R. Co. v. Whitlow, 43 
S.-W. 711, 105 Ky. 1, 114 Ky. 470, 19 
Ky.L. 1931, 41 L.R.A. 614; Louisville, 
etc., R. Co. v, Harmon, 64 S.W. 640, 23 
Ky.L. 871. 


Md.—State v. 
Co., 45 Md. 41. 


Mass.—Hall v. Hamel, 138 N.E. 925, 
244 Mass. 464; Gannett v. Boston & 
M. R. R., 130 N.B. 183, 238 Mass. 125; 
Davis v. New York, etc., R. Co., 9-N. 
E, 815, 143 Mass. -301, 58 Am.R. 138. 


Mich.—Turner v. St. Clair Tunnel 
Co., 70 N.W. 146, 111 Mich. 578, 66 Am. 
SR. 397, 36 L.RiA. 134. 


Minn.—Johnson y. Nelson, 150 N.W. 
620, 128 Minn. 158; Herrick v. Minne- 
apolis, ete, R. Co., 16 N.W. 413, 31 
Minn. 11, 47 Am.R. 771 [aff 8 S.Ct. 
1176, 127 U.S. 210,32 L.Ed. 109]. 


Miss.—Western Union Telegraph 
Co. v. Jennings, 70 So. 830, 110 Miss. 
673; Pullman Palace Car Co. v. Law- 
rence, 22 So. 58, 74 Miss. 782; Chi- 
See ete., R. Co. v. Doyle, 60 Miss. 


Mo.—Lee v. Missouri Pacific R. Co., 
92 S.W. 614, 195 Mo. 400; Taylor v. 
Integrity Mut. Casualty Co., 265 S.W. 
881, 216 Mo.App. 599; Michael v. Kan- 
sas City Western Ry. Co., 143 S.W. 
67, 161 Mo.App. 53. 


N.H.—Kimball v. Kimball, 73 A. 
408, 75 N.H. 291; Beacham v. Ports- 
ftmouth Bridge, 40 A. 1066, 68 N.H. 382, 
73 Am.S.R. 607; McDuffee v. Porit- 
Janel etc., R. Co., 52 N.H. 430, 13 Am. 


Pittsburgh, ete. R. 


N.J.—Potter v. First Nat. Bank, 151 
A. 546, 107 N.J.Eq. 72. 


N.Y.—Wooden v. -Western New 
York, etc., R. Co., 26 N.E. 1050, 126 
NEY 0) 22 Amis... 803, 136 RAY 
458; Whitford v. Panama R. Co., 23 
N.Y. 465; Voshefskey v. Hillside Coal, 
etce., Co., 47 N.Y.S. 386, 21 App.Div. 
168; Torrance v. Buffalo Third Nat. 
Bank, 23 N.Y.S. 1073, 70 Hun 44; Van- 
deventer v. New York, etc., R. Co., 27 
Barb. 244, 6 Abb.Pr. 239; Banco De 
La Laguna v. Escobar, 237 N.Y.S, 267, 
135 Misc. 165. 


N.C.—Howard v. Howard, 158 S.E. 
101, 200 N.C. 574; Hipps v. Southern 
Ry., 99 S.H. 33, 177 N.C. 472: Harri- 
son v. Atlantic Coast Line R. Co., 84 
S.E. 519, 168 N.C. 382. 


Ohio.—Alexander v. Pennsylvania 
Co,, 30 N.E. 69, 48 Ohio St. 623; Inter- 
state Motor Freight Co. v.. Johnson, 
168 N.E. 148, 32 Ohio App. 363; Mos- 
tov v. Unkefer, 157 N.E. 714, 24 Ohio 
App. 420. 


In this country the lex 


Pa.—Usher v. West Jersey R. Co., 
17 A. 597, 126 Pa. 206, 12 Am.S.R. 863, 
4 L.R.A. 261; Knight v. West Jersey 
R. Co., 108 Pa. 250, 56 Am.R. 200; 
Bonner v. Tucker Stevedoring Co., 25 
Pa.Dist. 600. 


R.I.—Pendar v. H. & B. American 
Mach. Co., 87 A. 1, 35 R.I. 321, L.R.A. 
1916A 428. 


S.C.—Smith v. Southern R. Co., 69 
S.H. 18, 19.287 SiC). 136" [eit Cyels 
Bridger v. Asheville, etc., R. Co., 
S.B. 860, 27 S.C. 456, 13 Am.S.R. 653. 


Tenn.—Nashville, ete, R. Co. v. 
Foster, 10 Lea 352; Nashville, ‘étc., 
R. Co. v. Sprayberry, 8 Baxt. 341, 35 
Am.R. 705; Nashville, ete., R. Co. v. 
Eakin, 6 Coldw. 582; Holland v. Pack, 
Peck 151. 


Tex.—Chicago, ete, R. Co. v. 
Thompson, 97 S.W. 459, 100 Tex. 185, 
123) | AamsSREO1918, 0. RANG SP Lois 
Mexican Nat. R. Co. v. Jackson, 33 
S.W. 857, 89 Tex. 107, 59 Am.S.R. 28, 
STWR As 2 1.6se Norean’ Sli i6c, hy, 
& S. S. Co. v. Street, 122 S.W. 270, 57 
Tex.Civ.App.. 194; Mexican Cent. R. 
Co. v. Mitten, 36 S.W. 282, 13 Tex. 
Civ.App. 653. 


Vt.—Morrisette v. Canadian Pac. R. 
Co., 76 Vt. 267, 56 A. 1102. 


Wash.—Reynolds v. Day, 140 P. 681, 
79 Wash. 499, L.R.A.1916A 432. 


Wis.—Buckeye v. Buckeye, 234 N. 
W. 342, 203 Wis. 248; Bain v. North- 
res Pac, R. Co., 98 N.W. 491, 120 Wis. 


See cases passim infra this section. 
And see supra § 27 text and note 88. 


“The liability ‘with very rare ex- 
ceptions’ for torts depends upon the 
law of the place where the wrong was 
done or act committed, and the law 
of the forum is material only as set- 
ting a limit of policy beyond which 
such obligations will not be enforced.” 
Williams v. William B. Scaife & Sons 
Co., 227 F. 922, 928. 


[a] At what place delict occurs.— 
(1) The locus delicti, whose law gov- 
erns, has been held to be the place 
at which the right of the person in- 
jured was invaded, as distinguished, 
on the one hand, from that at which 
the conduct in breach of duty took 
place on the-part of the person pro- 
ducing the injury (Alabama Great 
Southern R. Co. v. Carroll, 11 So. 803, 
97 Ala. 126, 38 Am.S.R. 163, 18 L.R.A. 
433; Turner v. St. Clair Tunnel Co., 
70 N-W. 146, 111 Mich. 578, 66 Am. 
S.R. 397, 36 L.R.A. 184; Chicago, ete., 
R. Co. v. Doyle, 60 Miss. 977. See At- 
lanta, ete., Air-Line R. Co. v. Tanner, 
68 Ga. 384 [expression of personal 
concurrence in the rule by the judge 
delivering the opinion, without deci- 
sion thereon by the court]), (2) and, 
on the other hand, from the place at 
which the consequent damage, for 
which recovery was sought, occurred 
(Van Doren v. Pennsylvania R. Co., 
93 F. 260, 35 C.C.A. 282; Louisville, 
etc., R. Co. v. Williams, 21 So. 938, 
113 Ala. 402; McCarthy v. Chicago, 
ete., R. Co., 18 Kan. 46, 26 Am.R. 742; 
De Harn v. Mexican Nat. R. Co., 23 
S.W. 381, 86 Tex. 68; Rudiger v. Chi- 
ike etc., R. Co., 68 N.W. 661, 94 Wis. 


[b] Common-law origin of rule of 
lex loci is no objection to its appli- 
cation. Alexander v. Pennsylvania R. 
Co., 30 N.H. 69, 48 Ohio St. 623. 


[ec] Where lex loci is not made to 
appear.—'‘Where the action is one 


different result as to tort liability would arise from 


arising by reason of the common law, 
and both parties submit themselves 
to the jurisdiction of our courts, nei- 
ther side pleading the law of the place 
where the tort was committed, the 
courts in this state will apply the law 
of the forum.” Lujan v. Lamport & 
Holt Line, 208 N.Y.S. 251, 253, 124 
Mise. 397. 


Adoption as to foreign causes of 
action of rules of state of origin as 
to construction of: 


Common-law liability see Courts § 
’ 315 text and notes 55, 56. 


Statutory and constitutional provi- 
sions see Courts § 316. 


What law governs right of action 
or ground of defense for: 
Collision see Collision § 23. 
Conversion see Trover and Conver- 
sion [38 Cye 2043]. 
Death see Death § 105. 
Negligence see Negligence § 605. 


90. U.S.—International Nav. Co. v. 
Lindstrom, 123 F. 475, 60 C.C.A. 649 
[cert den 24 S.Ct. 852, 193 'U.S. 669, 
48 L.Ed. 840]; Boston, etc., R. Co. v. 
McDuffey, 79 F. 934, 25 C.C.A. 247; 
Northern Pac. R. Co. v. Mase, 63 F. 
1143-14 CCL AL 63 _ Trev ion sorher 
grounds 17 S.Ct. 345, 165 U.S. 363, 41 
L.Ed. 746]. See Nonce v. Richmond, 
ete., R. Co., 33 F. 429 (dictum to same 
effect). ; 


Ala.—Alabama Great Southern R. 
Co. “ve Carroll, 14 So.4803; (97 Alay 226; 
38 Am.S.R. 163, 18 L.R.A. 433. 


Ga.—Southern R. Co. v. Robertson, 
66 S.H. 535, 7 Ga.App. 154. 


Ill.— Chicago, etc., R. Co. v. Rouse, 
52 N.B. 951, 178 Ill. 132, 44 L.R.A. 410; 
Mexican Cent. R. Co. v. Gehr, 66 Ill. 
App. 173. 

Ind.—Baltimore, ete., R. Co. v. 
Read, 62 N.E. 488, 158 Ind. 25, 92 Am. 
SOR7 2932056) DR AS 4682p Clarkaive 
Southern R. Co., 119 N.E. 539, 69 Ind. 
App. 697, 


Iowa.—Hamilton v. Chicago, etce., 
R. Co., 124 N.W. 368, 145 Iowa 431; 
Brewster vy. Chicago, ete, R. Co., 86 
Ne 221, 114 Iowa 144, 89 Am.S.R. 


Kan.—Atchison, 
Moore, 29 Kan, 632. 


Ky.—Pittsburg, ete., R. Co. v. Aus- 
tin, 133 S.W. 780, 141 Ky. 722; Louis- 
ville, ete., R. Co. v. Whitlow, 43 S.W. 
711, 105 Ky. 1, 114 Ky. 470, 19 Ky.L. 
1931, 41 L.R.A. 614; Louisville, etc., 
R. Co. v. Harmon, 64 S.W. 640, 23 
Ky.L. 871. 


Mich.—Rick v. Saginaw Bay Tow- 
ing Co., 93 N.W. 632, 182 Mich. 287, 
102 Am.S.R. 422; Turner v. St. Clair 
Tunnel Co., 70 N.W. 146, 111 Mich. 
578, 66 Am.S.R. 397, 36 L.R.A, 134. 


Miss.—Illinois Cent. R. Co. v. Har- 
ris, 29 So. 760. 


Mo.—Taylor v. Integrity Mut, Cas- 
ualty Co., 265 S.W. 881, 216 Mo.App. 
599; 


N.H.—Kimball v. Kimball, 73 <A. 
408, 75 N.H. 291; Beacham vy. Ports- 
mouth Bridge, 40 A. 1066, 68 N.H. 382, 
73 Am.S.R. 607; Laird v. Connecticut, 
eae R. Co., 62 N.H. 254, 18 Am.S.R. 


N.J.—Potter v. First Nat. Bank, 151 
A. 546, 107 N.J.Eq. 72. But see Hale 
v. Lawrence, 21 N.J.Law 714, 47 Am. 
D. 190 (refusing to follow the con- 
struction given by New York courts 
of a statute of that state respecting 


etc. ak | Coumive 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the facts relied on.®1 Thus, where, by the lex loci, 
particular conduct by itself or in the light of de- 
fensive matter does not give rise to a tort, it will 
not be given effect as such, although by the ‘lex fori 


defences, in an action for an injury 
in New York). 


N.Y.—Voshefskey v. Hillside Coal, 
ets Co., 47 N.Y.S. 386, 21 App.Div. 


Ohio.—Alexander v. Pennsylvania 
Co.,~ 30 N.E. 69, 48 Ohio St. 623; 
Knowlton v. Erie R. Co., 19 Ohio St. 
260, 2 Am.R. 395; Interstate Motor 
Freight Co. v. Johnson, 168 N.E. 143, 
32 OhioApp. 368. 


R.I.—Pendar v. 
Mach. Co., 87 A. 
1916A 428. 


S.C.—Smith v. Southern R. Co., 69 
S.E. 18, 87 S.C. 186; Bridger v. Ashe- 
ville, etc., R. Co., 3 S.E. 860, 27 S.C. 
456, 13 Am.S.R. 653. 


Tenn.—East Tennessee, etc., R. Co. 
v. Lewis, 14 S.W. 6038, 89 Tenn. 235; 
Nashville, ete. R. Co. v. Foster, 10 
Lea 352. 


Tex.—Chicago, ete. Rem COne va 
Thompson, 97 S.W. 459, 100 Tex. 185, 
A237 Am.S:R. 798; °F L.R.A.N.S. 191; 
Mexican Cent. R. Co. Vv. Goodman, 48 
S.W. 778, 20 Tex.Civ.App. 109. 


Vt.—Morrisette v. Canadian Pac. R. 
Co., 56 A, 1102, 76 Vt. 267. 


Va.—Shaver v. White, 6 Munf. (20 
Va.) 110, 8 Am.D. 730. 


Wis.—HEingartner v. Illinois Steel 
Co., 68 N.W. 664, 94 Wis. 70, 59 Am. 
S.R. 859, 34 L.R.A. 503. See Buckeye 
v. Buckeye, 234 N.W. 342, 203 Wis. 
248 (the liability in damages for a 
wrong may be discharged or modified 
by the law of the state creating it). 


Conflict of laws as to defense based 
on: 
Abatement by death of party see 
Abatement and Revival § 322. 
Contractual limitation of: 


Carrier’s liability to passenger see 
Carriers §'1164 text and notes 76, 
ite 


H. & B. American 
de sb Ren 3245 LARA. 


Master’s liability to servant see 
Master and Servant § 437. 
Contributory negligence: 
Generally see Negligence § 605 text 
and note 8. 
Of servant see Master and Servant 
§ 1037. 
Fellow servant doctrine see Master 
and Servant § 658. 
Violation of Sunday laws see Sunday 
se 86 text and note 31. 


U.S.—Huntington v. Attrill, 13 
set 224, 146 U.S. 657, 36 L.Ed. 1123; 
‘Boston, ete., R. Co. v. McDuffey, 19 
F. 934, 25 C.C.A. 247. 


Ala.—Dawson v. Dawson, 
414, 

Cal.—Loranger v. Nadeau, 10 P. 
62d) 68 [superseding (App.) 1 P.(2d) 

1049 : 


138 So. 


Ky.—Louisville,_ ete., Co. 
Whitlow, 43 S.W. 711, 105 Bcy. L; 114 
Ky. 470, 19 Ky.L. 1931, 41 L.R.A. 614 
Louisville, ete., R. Co. v. Harmon, 64 
S.W. 640, 23 Ky.L. 871. 


Mass.—Hall v. Hamel, 138 N.H. 925, 
244 Mass. 464; Walsh vy. New York, 
sete. Resor, 36 N.E. 584, 160 Mass. 
571, 39 ‘Am.S.R. 514. 


Mich.—Rick v. Saginaw Bay Tow- 
ing Co., 93 N.W. 632, 132 Mich. 2387, 
102 Am.S.R. 422. 


Minn.—Herrick v. Minneapolis, etc., 
“R. Co., 16 N.W. 418, 31 Minn. 11, 


TORTS 


Am.R. 771 ae 8 S.Ct. 2L76; 127 WS. 
210, 32 L.Ed. 109]. 


Miss.—Illinois Cent. R. Co. v. Har- 
ris, 29 So. 760. 

Ohio.—Knowlton v. Erie R. Co., 19 
OhioSt. 260, 2 Am.R. 395. 


S.C.—Bridger v. Asheville,’ ete., R. 
ae 3 S.E. 860, 27 S.C. 456, 18 Am.S.R. 


Tenn.—Nashville, 
Foster, 10 Lea 2 


Tex.—Morgan’s Louisiana, etc., R., 
“ire Co., 122 S.W. 270, 57 Tex.Civ. App. 


ete.) Re Cony Ns 


_Vt.—Morrisette v. Canadian Pac. 
RyeGowb 6 AL 1102.0 %6 2 Vite) 267... 


Wash.—Reynolds v. Day, 140 P. 681, 
79 Wash. 499, L.R.A.1916A 432. 


And see cases infra notes 92-98. 


92. U.S.—International Nav. Co. v. 
Lindstrom, 123 F. 475, 60 C.C.A. 649 
[cert den 24 S.Ct. 852, 193 U.S. 669, 
48 L.Ed. 840]. 


Ala.—Dawson v. Dawson, 138 So. 
414; Louisville, ete., R. Co. v. Wil- 
liams, 21 So. 938, 113 Ala. 402; Ala- 
bama Great Southern R. Co. v. Car- 
roll, 11 So. 803, 97 Ala-126, 38 Am.S. 
R. 163, 18 L.R.A. 433; Kahl v. Mem- 
et etc., R. Co., 10 So. 661, 95 Ala. 


Ark.—Logan v. Missouri Valley 
Bridge, etc., Co., 249 S.W. 21, 157 Ark. 
528° Carter v. Goad, 6 SW. 719, 50 
Arte 155: 


Conn.—Shaeffer v. O. K. Tool Co., 
148 A. 330, 110 Conn. 528; Hoxie v. 
New York, etc., R. Co.,.73 A. 754, 82 
Conn. 352, 17 Ann.Cas. 324. 


Ga.—Selma, etc., R. Co. v. Lacy, 43 
Ga. 461. 


Ind.—Baltimore, etc., R. Co. v. Read, 
62 N.E. 488, 158<Ind. 25, 56 L.R.A. 
468, 92 Am.S.R. 293; Buckles v. Ell- 
ers, 72 Ind. 220, 37 Am.R. 156. See 
Burns v. Grand Rapids, ete., R. Co., 
15 N.E. 230, 113 Ind. 169 (dictum to 
same effect). 


Iowa.—Brewster v. Chicago, etce., 
R. Co., 86 N.W. 221, 114 Iowa 144, 89 
Am.S.R. 348; Hyde v. Wabash, etc., 
R. Co., 16 N.W. 351, 61 Iowa 441, 47 
Am.R. 820. 


Kan.—Hamilton v. Hannibal, etc., 
R. Go., 18 PP. 57,°39) Kan. 562 Atchi- 
son, ete., R. Co. v. Moore, 29 Kan. 
632; McCarthy, v. Chicago, ete, R. 
Co., 18 Kan. 46, 26 Am.R. 742. 


Ky.—Collins v. Norfolk, etc., R. Co., 
T54US Wiest, Lazy bos. Pittsburg, 
ete.,; R. Co, v. Austin, 133 S.W.. 780, 
141 Ky. 722. 


Md.—State v. 
Co., 45 Md. 41. 


Mass.—Davis v. New York, etc., R. 
Co., 9 N.H. 815, 143 Mass. 301, 58 Am. 
R. 138; Le Forest v. Tolman, iii be 
Mass. 109, 19 Am.R. 400. 


Mich.—Turner v. St. Clair Tunnel 
Co., 70 N.W. 146, 111 Mich. 578, 66 
Am.S.R. 397, 36 PAR AN does 


Mo.—Taylor v. Integrity Mut. 
Casualty Co., 265 S.W. 881, 216 Mo. 
App. 599; Michael v. Kansas City 
Western R. Co., 143 S.W. 67, 161 Mo. 
App. 58; Chandler v. St. Louis, etc., 
R:Co., 106 S.W. 553, 127 Mo.App. 34. 


N.J.—Potter v. First Nat. Bank, 151 
A. 546, 107 N.J.Eq. 72. 


N.Y.—Crashley v. Press Pub. Co., 
Tite Nek. 258,) 790 N.Y. 27, 3. Neve Ann. 


Pittsburgh, etc., R. 
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it is a sufficient foundation for tort,92 even where 
it is made, or recognized as being, so by express 
statutory provision.®? 
duct or circumstances are sufficient to constitute 


Conversely, where such con- 


Cas. 196; Debevoise v. New York, 
CtCr RA CO:, 9S. N.Y. ots DO Amekunosion 
Whitford v. Panama R. Co., 23 N.Y. 
465; Voshefskey v. Hillside Coal, ete., 
Co., 47 N.Y.S. 386, 21 App.Div. 168; 
Beach v. Bay State Steamboat Co., 30 
Barb. 4338, 10 Abb.Pr. 71, 18 How.Pr. 


335; Crowley v. Panama R. Co., 30 
Barb. 99; Vandeventer v. New York, 
etce., R. Co., 27 Barb. 244, 6 Abb.Pr. 


239; Banco De La Laguna yv. Escobar, 
237 N.Y.S. 267, 1385 Misc. 165. 


N.C.—Howard v. Howard, 158 S.E. 
101, 200 N.C. 574; Harrison v. Atlan- 
tic Coast Line R. Co., 84 S.E. 519, 168 
N.C. 382. % 


Ohio.—Alexander v. Pennsylvania 
Co., 30 N.E. 69, 48 OhioSt. 623; Knowl- 
ton v. Hrie R. Co., 19 OhioSt. 260, 2 
Am.R. 395; Interstate Motor Freight 
Co. v. Johnson, 168 N.E. 143, 32 Ohio 
App. 363. 


R.I.—Pendar v. H. & B. American 
Mach. Co., 87° A. 15°35 Rel. 321, 1.ReA. 
1916A 428; O’Reilly v. New York, etc., 
R.-Co., Lt As- LTA, 906, 197A) 244559 6 Rr. 
388, 5 L.R.A. 364, 6 L.R.A. 719. 


S.C.—Bridger v. Asheville, ete., R. 
ey 3 S.E. 860, 27 S.C. 456, 13 Am.S-R. 


Tenn.—Nashville, 
Foster, 10 Lea 352; Nashville, ete., 
R. Co. v. Makin, 6 Coldw. 582; Hol- 
land v. Pack, Peck 151. 


Tex.—Chicago,_ ete. Ri 3'Co. ave 
Thompson, 97 S.W. 459, 100 Tex. 185, 
123 sAmtSuR: v7.98, 7 L.R.A.N.S. LOT; 
De Harn v. Mexican Nat. Re Cos 23 
S.W. 381, 86 Tex. 68; Willis v. Mis- 
pour rae R. Co., 61 Tex. 432, 48 Am. 


Vt.—Morrisette v. Canadian Pac. 
R. Co., 56 A. 1102, 76 Vt. 262; Need- 
ham v. Grand Trunk R. Co., 38 Vt. 
294, See McLeod vy. Connecticut Riv- 
er, “ete.; OR,” Cou 62 Ac’ 648, 058 Vite cat 
(holding it essential that there be a 
tort under the lex loci). 


Va.—Shaver v. Dee 6 Munf. (20 
Va.) 110, 8 Am.D. 730 


See Mexican Cent. R. Co. v. Gehr, 
66 IliApp. 173 (recognizing rule); 
Bonner vy. Tucker Stevedoring Co., 25 
Pa.Dist. 600 (holding that, where, by 
statute, under the lex loci, another 
right is substituted for that in tort, 
existing at common law, and made ex- 
clusive, the right to sue in tort does 
not exist and will not be recognized 
in the jurisdiction where suit is 
brought) 


‘If the acts of the parties impose 
no obligations on the one hand and 
confer no rights on the other, where 
they occur, no good reason is ap- 
parent why they should spring into 
active existence the moment the par- 
ties pass into another jurisdiction, 
where, if they had occurred therein, 
such relative rights and obligations 
would have resulted. An act should 
be judged by the law of the jurisdic- 
tion where it was committed. The 
party acting or omitting to act must 
be presumed to have been guided by 
the law in force at the time and place, 
and to which he owed obedience. If 
his conduct according to that law vio- 
lated no right of another, no cause of 
action arose, for actions at law are 
provided to redress violated rights.” 
Alexander v. Pennsylvania Co., 30 N. 
E. 69, 48 OhioSt. 623, 636. 


93. Ala.—Dawson v. Dawson, 138 
So. 414; Alabama Great Southern R. 
Co. v. Carroll, 11 So. 808, 97 Ala. 126, 
88 Am.S.R. 163, 18 L.R.A. 433; Kahl 
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a tort under the lex loci delictus, that effect will 
be given them elsewhere.®°* While some earlier de- 
cisions inclined toward a contrary doctrine,®® the 
more recent authorities are to the effect that this 


v. Memphis, etc., R. Co., 10 So. 661, 
95 Ala. 337. 


Conn.—Shaeffer v. O. K. Tool Co., 
148 A. 330, 110 Conn. 528. 


Ga.—Selma, etec., R. Co. v. Lacy, 43 
Ga, 461. 


Ind.—Baltimore, ete RevCon ve 
‘Read, 62 N.E. 488, 158 Ind. 25, 92 Am. 
S.R. 298, 56 L.R.A. 468; Buckles v. 
Ellers, 72 Ind. 220, 37 Am.R. 156. 


Iowa.—Hyde v. Wabash, etc. R. 
Co., 16 N.W. 351, 61 Iowa 441, 47 Am. 
R. 820. 


Kan.—Atchison, ete, R. Co. v. 
Moore, 29 Kan. 632; McCarthy v. Chi- 
ABO, ots R. Co., 18 Kan. 46, 26 Am. 
R. : 


Md.—State v. Pittsburgh, etc., R. 
Co., 45 Md. 41. 


Mass.—Davis v. New York, etc., R. 
Co., 9 N.H. 815, 148 Mass. 301, 58 Am. 
R. 138; Le Forest v. Tolman, 117 
Mass. 109, 19 Am.R. 400. 


N.Y.—Debevoise v. New York, etc., 
Re Cow 9S: NEY. 377,00 Ami. Re 683) 
Whitford v. Panama R. Co., 23 N.Y. 
. 465; Beach v. Bay State Steamboat 
Go., 30 Barb. 433, 10° Abb.Pr. 71,18 
How.Pr. 335; Crowley v. Panama -R. 
Co., 30 Barb. 99; Vandeventer v. New 
York, etc., R. Co., 27 Barb. 644, 6 Abb. 
Pr. 239. See Post v. Burger & Gohlke, 
111 N.E. 351, 216 N.Y. 544, Ann.Cas. 
1916B 158 (recognizing rule). 


Ohio.—Hover v. Pennsylvania Co., 
25 OhioSt. 667; Campbell v. Rogers, 
2 Handy 110, 12 OhioDec. (Reprint) 
355. 


Pa.—Knight v. West Jersey R. Co., 
108 Pa. 250, 56 Am.R. 200. 


Tenn.—Nashville, etc, 
Hakin, 6 Coldw. 582. 


Tex.—De Harn v. Mexican Nat. R. 
Co., 23 S.W. 881, 86 Tex. 68; Willis 
v. Missouri Pac. R. Co., 61 Tex. 432, 
48 Am.R. 301. 


Vt.—Needham vy. Grand Trunk R. 
Co., 38 Vt. 294. 


94. Boston, ete., R. Co. v. MeDuf- 
fey, 79 F. 934, 25 C.C.A. 247; North- 
ern Pac. R. Co. v. Mase, 63 F. 114, 11 
C.C.A. 63 [rev on other grounds 17 
S.Ct. 345, 165 U.S. 363, 41 L.Ed. 746]. 


Cal.—Loranger v. Nadeau, 10 P. 
Nalodce [superseding (App.) 1 P.(2d) 
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Ga.—Atlanta, apr ae aera in. Co! 


v. Tanner, 68 Ga. 


Ill.—Chicago, ete., R. Co. v. Rouse, 
52 N.H. 951, 178 Ill. 132, 44 L.R.A. 410; 
Mexican Cent. R. Co. v. Gehr, 66 Ill. 
App. 173. 


Ind.—Burns v. Grand Rapids, etc., 
R. Co., 15 N.B. 230, 113 Ind. 169. 


Iowa.—Redfern v. Redfern, 236 N. 
W. 399; Morris, v. Chicago, etc., R. 
Co., 23 N.W. 143, 65 lowa 727, 54 Am. 
Re. 39: 

Ky.—Louisville, ete, R. Co. v. 
Whitlow, 43 S.W. 711, 105 Ky. 1, 114 
Ky. 470, 19 Ky.L. 1931, 41 L.R.A. 614; 
Bruce vy. Cincinnati R. Co., 83 Ky. 
174, 7 Ky.L. 59, 469; Louisville, ete., 
R. Co. v. Harmon, 64 S.W. 640, 23 Ky. 
L. 871. 

Mass.—Hall v. Hamel, 138 N.E. 925, 
244 Mass. 464; Walsh v. New York, 
etc., R. Co., 36 N.H. 584, 160 Mass. 571, 
39 Am.S.R, 514. 


Mich.—Rick v. Saginaw Bay Tow- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


TORTS 


is so, 


ing Co., 93 N.W. 632, 132 Mich. 237, 
102 Am.S.R. 422. 


Minn.—Herrick v. Minneapolis, etc., 
R. Co., 16 N.W. 418, 31 Minn. 11, 47 
Aim'Re 771 [aft 8 S.Ct. 1176) 127 U.S: 
210, 32 Hd. 109]. 


Miss.—Illinois Cent. R. Co. v. Har- 
ris, 29 So. 760; Pullman Palace Car 
Co. v. Lawrence, 22 So. 53, 74 Miss. 
782. ‘ 


N.H.—Laird v. Connecticut, etc., R. 
Co., 62 N.H. 254, 13 Am.S.R. 564. *\ 


Pa.—Knight v. West Jersey R. Co., 
108 Pa. 250, 56 Am.R. 200. 


R.I.—Pendar v. H. & B. American 
Mach. Co., 87 A. 1, 35 R.1. 321, L.R.A. 
1916A 428. See Gardner v. New York, 
CEC) RE Col, 24 Ade See EEE FIO VCO 
same effect). 5 


Wash.—Reynolds v. Day, 140 P. 
681, 79 Wash. 499, L.R.A.1916A 432. 


And see cases infra notes 96, 97. 


95. Buckles v. Ellers, 72 Ind. 220, 
37 Am.R. 156; Anderson v. Milwau- 
kee, etc., R. Co., 37 Wis. 321. See Mc- 
Carthy v. Chicago, ete, R..Co., 18 
Kan. 46, Am.R. 742 (dictum to 
same effect); Richardson v. New 
York Cent. R. Co., 98 Mass. 85 (dic- 
tum to same effect, at least as to 
statutes creating rights dissimilar to 
any recognized under the lex fori, ei- 
ther at common law or by statute); 
Bettys v. Milwaukee, ete., R. Co., 
Wis. 323 (recognizing rule). 


96. U.S.—wNorthern Pac. R. Co. v. 
Babcock, 14 S.Ct. 978, 154 U.S. 190, 38 
Ld 958s. Pexas, etc. RR.) Co. vi Cox; 
12°S8.Ct:, 905,145. U.S 593; 36 Td: 
829; Dennick v.-New Jersey Cent. R. 
Coy 103 yO SP Ate 26) ede. 439% Vian 
Doren v. Pennsylvania R. Co., 93 F. 
260, 85 C.C.A. 282; Evey v. Mexican 
Gent... R.. Co., 81 -B.- 294, 26.C.C.A.. 407; 
38 L.R.A. 387 [cert den 17 S.Ct. 996, 
167 U.S. 746, 42 L.Ed. 1210]; Boston, 
etc., R. Co. v. McDuffey, 79 F. 934, 25 
C.C.A. 247; Theroux v. Northern Pac. 
R.- Col, 64 Ws 4, 1206.C. Aa 52.) North 
ern) Pac. Re'Co. vir Mase, 63 Ro 114) 10 
C.C.A. 63 [rev on other grounds 17 
S.Ct. 345, 165 U.S. 368, 41 L.Ed. 746]. 
See International Nav. Co. v. Lind- 
strom, 123 F. 475, 60 C.C.A. 649 [cert 
den 24 S.Ct. 852, 198 U.S. 669, 48 L. 
Ed. 840]; Boyd v. Clark, 8 F. 849 
(both dictum to same effect). 


Ill.—Chicago, ete., R. Co. v. Rouse, 
52. N.B. 951; 178) Tl. (132) 344° TRA. 
410; Hanna v. Grand Trunk R. Co., 41 
Tll.App. 116; Shedd v. Moran, 10 Ill. 
App. 618. : 


Ind.—Burns v. Grand Rapids, etce., 
R. Co., 15 N.H. 230, 113 Ind. 169 [foll 
Cincinnati, ete., R. Co. v. McMullen, 
Oa 287, 117 Ind. 489, 10 Am.S.R. 


Iowa.—Boyce v. Wabash R. Co., 18 
N.W. 673, 63 Iowa 70, 50 Am.R. 730. 


Ky.—Bruce v. Cincinnati R. Co.,. 83 
Ky. 174, 7 Ky.L. 59, 469. See Louis- 
ville, etc., R. Co. v. Graham, 34 S.W. 
229, 98 Ky. 688, 17 Ky.L. 1229 (to 
same effect). 


Mass.—Higgins v. Central 
England, ete., R. Co., 29 N.E. 
Mass. 176, 31 Am.S.R. 544. 


_ Mich.—Rick v. Saginaw Bay Tow- 
ing Co., 93 N.W. 632, 132 Mich. 237, 
102 Am.S.R. 422, 


Minn.—Powell v. Great Northern 
R. Co., 1138 N.W. 1017, 102 Minn. 448; 
Nicholas v. Burlington, ete., R. Co., 


New 
534, 155 
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[§ 28 


even though the tort recognized by the lex 
loci is one arising purely by virtue of a statute,°® 
even where the statute is one to which no statutory 
provision in the state where suit is brought cor- 


80 N.W. 776, 78 Minn. 43; Herrick v. 
Minneapolis, etc., R. Co., 16 N.W. 413, 
31 Minn. 11, 47 Am.R. 771 [aff 8 S.Ct. 
1276, 127 U.S. 210, 32 L.Ed. 109]. 


Miss.—Pullman Palace Car Co. v. 
Lawrence, 22 So. 53, 74 Miss. 782; 
Chicago, ete., R. Co. v. Doyle, 60 Miss. 
977. 


Mo.—Charlton v. St. Louis, etce., R. 
Co., 98 S.W. 529, 200 Mo. 413; Lee v. 
Missouri Pac. R. Co., 92 S.W. 614, 195 
Mo. 400; Stoeckman v. Terre Haute, 
ete., R. Co., 15 Mo.App. 505. 


Pa.—Usher v. West Jersey R. Co., 
17 A. 597, 126 Pa. 206, 12 Am.S.R. 
868, 4 L.R.A. 261; Knight v. West 
Jersey R. Co., 108 Pa, 250, 56 Am.R. 
200. 


R.I.—Gardner v. New York, etc., R. 
Co., 24 A. 831, 17 R.I. 790. See O’Reil- 
Lys) -v., INéw i York; etes, dR: AComae 
Ac V751906,0 19. An 2445056 RE sees 
5 L.R.A, 364, 6 L.R.A. 719 (so holding, 
at least as to statutes substantially 
similar to statutes prevailing in the 
jurisdiction where suit is brought). 


Tenn.—Nashville, ete, R. Co. v. 
Sprayberry, 8 Baxt. 341, 35 Am.R. 705. 


Va.—Nelson v. Chesapeake, etc.. R. 
eee 14 S.E. 838, 88 Va. 971, 15 L.R.A. 


Wis.—Bain v. Northern Pac. R. Co., 
98 N.W. 491, 120 Wis. 412 [lim Ander- 
ort Milwaukee, etc., R. Co., 37 Wis. 


See Hamilton y. Hannibal, ete., R. 
Co., 18 P. 57, 39 Kan. 56 (recognizing 
the diversity of authority, and cit- 
ing an earlier Kansas case sustaining 
the rule that a foreign statute affords 
no basis for recovery, but refusing 
to approve either rule); Leonard vy. 
Columbia Steam Nav. Co., 84 N.Y. 
48, 38 Am.R. 491, 4 Ky.L. 102 (so 
holding where there are statutes sim- 
ilar in principle, although differing 
in detail in the two states); Laird v. 
Connecticut, etc., R. Co., 62 N.Hy 524, 
13 Am.S.R. 564 (to same effect); Mc- 
Leod v. Connecticut River, ete, R. 
as A. 648, 58 Vt. 727 (recognizing 
rule). 


“It is difficult to understand why 
the nature of the remedy, or the jur- 
isdiction of the courts to enforce it, 
is in any manner dependent on the 
question whether it is a statutory 
right or a common-law right. When- 
ever, by either the common law or the 
statute law of a state, a right of ac- 
tion has become fixed, and a legal lia- 
bility incurred, that liability may be 
enforced and the right of action pur- 
sued in any court which has jurisdic- 
tion of such matters, and can obtain 
jurisdiction of the parties.’ Dennick 
v. New Jersey Cent. R. Co., 103 U.S. 
11, 17, 26 L.Ed. 489 [quot Van Doren 
v. Pennsylvania R. Co., 92 F. 260, 266, 
35 C.C.A. 282; Burns v. Grand Rapids, 
éte., Re CO. 16 |N.B.2380) 2822 193° ind: 
169; Boyee v. Wabash R. Co., 18 N. 
W. 678, 675, 63 Iowa 70, 50 Am.R. 730; 
Louisville, etc., R. Co. v. Whitlow, 43 
S,W. 711, 713, 105 Ky. 1, 114 Ky. 470, 
19 Ky.L. 1931, 41 L.R.A. 614; Knight 
v. West. Jersey R. Co., 108 ' Pa./i250; 
254, 56 Am.R. 200; Nelson v. Chesa- 
peake, etc., R. Co., 14 S.E. 838, 839, 88 
Va. 971,, 1b TRIALS 8ac 


“The more recent decisions, and we 
believe the entire current of the later 
authorities, have entirely disregarded 
the distinction which was formerly 
supposed to exist between rights orig- 
inating under a foreign statute and 
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-responds,°’ unless the right created is such a one 
as the courts in the state where suit is brought are 
The limitations prevail- 
ing as to foreign causes of action generally, such 
as that they must not be penal in character,®® and 
must not contravene the settled public policy of 


not adapted to enforce.®’ 


those of common law origin.” Burns 
v. Grand Rapids, ete., R. Co., 15 N.E. 
230, 232, 113 Ind. 169. 


“Comity will enforce rights, not in 
their nature local, and not contrary 
to the policy of the government of the 
tribunal, no matter whether they are 
of common-law or statutory origin. 
There is no difference in this respect 
between such rights, except in the 
presumption that common-law rights 


_in other states are similar to our own, 


and the absence of such presumption, 
and consequent necessity of proof in 
regard to rights merely statutory.” 


Usher v. West Jersey R. Co., 17 A. 
597, 126 Pa. 206, 12 Am.S.R. 863, 4 L. 


R.A. 261. 


[a] Constitutional provision in the 
state where the delict occurs, abrogat- 
ing defenses arising from contracts 
limiting liability, will be enforced. 
Clark v. Southern R. Co., 119 N.E. 
539, 69 Ind.App. 697. 


[b] Statute -abrogating common- 
law defense.—Boston, etec., R. Co. v. 
McDuffey, 79 F. 934, 25 C.C.A. 247; 
Northern Pac. R. Co. v. Mase, 63 F. 
dca ae C-CLASS 63) 5 Frey ‘on. other 
grounds 17 S.Ct. 345, 165 ae 363, at 
L.Ed. 746]; Chicago, ete., R. Co. 
Rouse, 52 N.E. 951, 178 Tl. 132, 44 L 
R.A. 410; Rick v. Saginaw Bay Tow- 
ing Co., "93 N.W. 632, 132 Mich. 237, 
102 Am.S.R, 422. 


97. Northern Pac. R. Co. v. Bab- 
eock, 14 S.Ct. 978, 154 U.S. 190, 38 
L.Ed. 958; Boston, etc., R. " 
Duffey, 79 F. 9384, 25 C.C.A. 247; 
Northern Pac. R. Co. v. Mase, 63 F. 
iia he CUA.) 637s frev... on? other 
grounds 17 S.Ct. 345, 165 U.S. 363, 41 


L.Ed. 746]; Chicago, ete., R. Co. v. 
Rouse, 52 N.H. 951, 178 Ill, 132, 44 
L.R.A. 410; Rick v. Saginaw Bay 


Towing Co., 93 N.W. 632, 132 Mich. 
237, 102 Am.S.R. 422; Powell v. Great 
Northern R. Co., 113 N.W. 1017, 102 
Minn. 448; Herrick v. Minneapolis, 
etc., R. Co., 16 N.W. 413, 31 Minn. 11, 
47 Am.R. T71 [aff 8 8.ct. 1176,.127 Uv. 
S. 210, 32 L.Ed. 109]. See McLeod Vv. 
Connecticut River, etc., R. Co., 6 A. 
648, 58 Vt. 727 (recognizing rule). 
Contra St. Louis, etc., R. Co. v. Mc- 
Cormick, 9 S.W. 540, 71 Tex. 660, 1 
L.R.A. 804; Texas, etc., R. Co. v. Rich- 
ards, 4 S.W. 627, 68 Tex, 375. 


98. Logan v. Missouri Valley 
Bridge, etc., Co., 249 S.W. 21, 157 Ark. 
528; Mexican Nat. R. Co. v. Jackson, 
33 S.W. 857, 89 Tex. 107, 59 Am.S.R. 
28, 31 I.R.A. 276. See Bvey v. Mexi- 
can Cent. R. Co., 81 F. 294, 26 C.C.A. 
407, 38 L.R.A. 387 [cert den 17 S.Ct. 
996, 167 U.S. 746, 42 L.Ed. 1210] (rec- 
ognizing rule); Commonwealth Fuel 
Co. v. McNeil, 130 A. 794, 1038 Conn. 
390; pets v. Central New England, 
ete., R. Co., 29 N.H. 534, 155 Mass. 176, 
31 Am.S.R. 544 (both dictum to same 
effect); Mexican Cent. R. Co. v. Mit- 
ten, 36 S.W. 282, 13 Tex.Civ.App. 653 
(recognizing rule). 

99. U.S.—Northern Pac. R. Co. 
Babcock, 14 S.Ct. 978, 154 U.S. 190, 
28 L.Ed. 958; Boston, etc., R. Co. v. 
Hurd, 108 . 116, 47 C.C.A. 615, 65 
L.R.A. 193 [cert den 22 S.Ct. 939, 184 
U.S. 700, 46 L.Ed. 765]; Evey v. Mexi- 
can Cent. R. CO; 181, EH. 294,)26).C.C. A. 
407, 38 L.R.A. 387 [eert den 17 S.Ct. 
996, 167 U.S. 746, 42 L.Ed. 1210]. 


Conn.—Commonwealth Fuel Co. v. 
McNeil, 130 A. 794, 103 Conn. 390. 


Ga.—Southern R. Co. v. Decker, 62 


TORTS 


to torts.2 


S.E. 678, 5 Ga.App. 21. 


Tll.—Raisor v. Chicago, etc., R. Co., 
74 N.E. 69, 215 Ill. 47, 106 Am.S.R. 
153; Hanna v. Grand Trunk R. Co., 
41 Tll.App. 116. 


Kan.—Matheson v. Kansas City, 
CUE. MR OO. 160 Pople) Ol Kisan . G6Wi; 
Dale v. Atchison, etc. R. Co., 47 P. 
521, 57 Kan. 601. 


Mass.—Higgins v. Central New 
England, ete., R. Co., 29 N.E. 534, 155 
Mass. 176, 31 Am.S.R. 544; Richard- 


son v. New York Cent. R. Co., 98 
Mass. 85. 


Mich.—Rick v. Saginaw Bay Tow- 
ing Co., 98 N.W. 682, 182 Mich. 237, 
102 Am.S.R. 422. 


Mo.—Stoeckman v. Terre Haute, 
etc., R. Co., 15 Mo.App. 503. 


R.I.—Gardner v. New York, etc., 
R. Co., 24 A. 831, 17 R.I. 790; O’Reilly 
v. New York, etec., R. Co., 17 A. 171, 
906, 19 A. 244, 16 RI. 388, 5 LRA. 
364, 6 L.R.A. 719. 


Vt.—Adams v. Fitchburg R. Co., 30 


A. 687, 67 Vt. 76, 48 Am.S.R. 800; Mc- 
Leod v. Connecticut River, etc., R. 
Co., 6 A. 648, 58 Vt. 727. 


Va.—Nelson v. Chesapeake, etc., R. 
aes 14 S.E. 838, 88 Va. 971, 15 L.R.A. 
583. 


Wis.—Bettys v. Milwaukee, etc., R. 
Co., 87 Wis. 323. 


Unenforceability of foreign penal 
laws generally see Conflict of Laws 
§ 12. 


1. U.S.—Huntington v. Attrill, 13 
S.Ct. 224, 146 U.S. 657, 36 L.Ed. 1123; 
Bat vy. Mexican Cent. R. Co., 81 EF. 
294, 26 C.C.A. 407, 38 L.R.A. 387 [cert 
den 17 S.Ct. 996, 167 U.S. 746, 42 L. 
Ed. 1210]. 


Cal.—Loranger v. Nadeau, 10 P.(2d) 
63, 65 [superseding (App.) 1 P.(2d) 
1049, and cit C.J.J]; Hudson v. Van 
Hamm, 259 P. 374, 85 Cal.App. 323; 
McManus v. Red Salmon Canning Co., 
173 P. 1112, 37 Cal.App. 133. 


Conn.—Commonwealth Fuel Co. v. 
MeNeil, 130 A. 794, 103 Conn. 390; 
Hoxie v. New York, ete., R. Co., 73 A. 
754, 82 Conn. 352, 17 Ann.Cas. 324, 


Ga.—Southern R. Co. v. Decker, 62 
S.E. 678, 5 Ga.App. 21. 


Ill.—Raisor v. Chicago, etc., R. Co., 
74 N.E. 69, 215 Ill. 47, 106 Am.S.R. 
Doi Chicago, ete., R. Co. v. Rouse, 52 
N.E. 951, 178 Tl. 132, 44 L.R.A. 410; 
Hanna v. Grand Tr unk R. Coretta: 
App. 116; Shedd v. Moran, 10 Tl. App. 
618. 

Ind.—Burns v. Grand Rapids, etc., 
R. Co., 15 N.E. 230, 113 Ind. 169; Clark 
v. Southern R. Co., 119 N.E. 539, 69 
Ind.App. 697. 

Iowa.—Hamilton v. Chicago, ete., 
R. Co., 124 N.W. 363, 145 Iowa 431; 
Morris v. Chicago, ete., BR. Co. 23 N. 
W. 143, 65 Iowa 727, 54 Am.R. 39. 


i en ae v. New York, etc., R. 
» §6 N.E. 584, 160 Mass. 571, 39 Am. 
al 514; Higgins Vv. Central New 
England, "ete., R. Co., 29 N.E. 534, 155 
Mass. 176, 31 Am.S.R. 544, 
Mich.—Rick v. Saginaw Bay Tow- 
ing Co., 93 N.W. 632, 132 Mich. 237, 
102 Am.S.R. 422. 
Minn.—Powell v. Great Northern 
R. Co., 113 N.W. 1017, 102 Minn. 448; 
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the jurisdietion,* have been recognized as applicable 


In England and Canada, while the lex loci is held 
to govern as to the nature and existence of tort,? 
so that the act claimed as a tort must be one which 


Herrick v. Minneapolis, etc., R. Co., 
16 N.W. 413, 31 Minn. 11, 47 Am.R. 
TTL hafhy $ VS. Cte LEE, L275 0.Sh F2L05 
32 L.Ed. 109]. 


Miss.—Pullman Palace-Car Co. v. 
Lawrence, 22 So. 58, 74 Miss. 782; 
ea etc., R. Co. v. Doyle, 60 Miss. 


N.C.—Howard v. Howard, 158 S.E. 
101, 200 N.C. 574. 


R.I.—Pendar v. H. & B. American 
Mach. Co., 87 A. 1, 35 R.I. 321, L.R.A; 
1916A 428. 


Va.—Nelson vy. Chesapeake, etc., R. 
ey 14 S.H. 838, 88 Va. 971, 15 L.R.A. 


helen —Reynolds v. Day, 140 P. 681, 
79 Wash. 499, L.R.A.1916A 432. 


[a] What constitutes public pol- 
icy.—(1) “It is the contention . 
that, while the courts have frequently 
stated the rule that cases of personal 
injury are governed by the law of the 
place of injury, this rule is subject to 
the qualification that the foreign stat- 
ute which, under the doctrine of 
comity, is to be enforced in this state, 
must not be against the public policy 
of the state, and that the phrase ‘pub- 
lic policy’ has not the same meaning 
as in criminal jurisprudence, and that 
public policy of the state of the forum 
depends merely upon whether the 
right conferred in the state where 
the injury took place is similar to the 
right conferred in like circumstances 
in the state where action is brought. 
Authorities may be found which, per- 
haps, will sustain this contention in 
its entirety; but the tendency of the 
modern decisions is to hold that, be- 
fore the court of any state is justified 
in refusing to enforce the right of ac- 
tion accruing under the laws of any 
other state or country, it must appear 
that such right is against good 
morals or natural justice, or that for 
some other reason an enforcement of 
it would be prejudicial to the general . 
interest of the citizens of the state 
of the forum, and that it does not fol- 
low that, because the statute differs 
from the law of the forum, it is con- 
trary to the public policy of the state, 
within the meaning of this rule.” 
Rick v. Saginaw Bay Towing Co., 93 
N.W. 632, 6838, 132 Mich. 637, 102 Am. 
S.R. 422. (2) “To justify a court in 
refusing to enforce a right of action 
which accrued under the law of an- 
other state, because against the policy 
of our laws, it must appear that it is 
against good morals or natural jus- 
tice, or that for some other such rea- 
son the enforcement of it would be 
prejudicial to the general interests of 
our own citizens.” Herrick v. Minne- 
apolis, ete., R. Co., 16 N.W. 413. 31 
Minn, 11, 47 Am.R. 771 [aff 8 S.Ct. 
1176, 127 U.S. 210, 32 L.Ed. 109, and 
quot Northern Pac. R. Co. v. Babcock, 
TANS. Ct09'78)-154 UES. 190s TOS nee oudus 
Ed. 958]. (3) Meaning of “settled 
public policy” in conflict of laws gen- 
erally see Conflict of Laws § 16. (4) 
“Public policy’ defined see Public § 
62. 


Public policy as preventing recog- 
nition of foreign laws generally see 
Conflict of Laws §§ 15, 


2. See cases supra notes 99, 1. 


3. Phillips v. Hyre, L.R. 6 Q.B. 1, 
28. And see cases infra note 4. 


“The civil liability arising out of a 
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was wrongful by the law of the place where it was 
committed,* yet the principle is subject to the modifi- 
cation that the wrong must have been of such a 
character that it would have been actionable if com- 
mitted in the jurisdiction where suit is brought.® 
In the event of a coneurrence of these conditions, 
however, it is immaterial whether the wrongful char- 
acter, in either jurisdiction, results from the com- 
mon law or is imposed by statute.® 


Tort incident to relation created by contract. 
Where the duty involved is one imposed by law as an 
incident to a relation created by a contract, formed 
in a different state than that wherein the injury 
is inflicted, it has been held that the question of 
what law governs is not affected by that cireum- 
stance, and the rights of the parties are, as in the 
ordinary case, to be determined by the lex loci de- 
lictus;7 but there is some authority holding that 
the parties must be taken to have contracted with 
reference to the lex loci contractus, at least where 
that is the place of their domicile, and that a breach 
of duties incident to the contractually created re- 


govern). 
Ark.—Logan  v. 


wrong derives its birth from the law 
of the place, and its character is de- 
termined by that law.” 


TORTS 


j lation is to be governed by such law, rather than 


[§§ 28-29 


by that of the lex loci delictus.* 


[§ 29] ©. Remedies. In accord with the general 
rule as to procedural matters,® the lex fori governs 
as to remedies and “remedial rights involved in the 
enforcement of tort liability,’® as, for instance, on 
questions of the form of the action,!! pleading,’* 
evidence,'? and the mode and conduet of the trial.** 
However, where the same statute has created both 
right and remedy, which are so closely interwoven 
that they cannot be separated, it has been held that 
the lex loci governs not only as to the right, but 
as to remedial matters thus associated with the na- 


ture of the right itself.1® 


Damages.!® According to some authority the ele- 
ments and measure of damages are matters per- 
taining to the remedy and hence are to be governed 
by the lex fori,17 save where the matter of damages 
is directly or inferentially so incorporated in a stat- 
ute creating the right as to become a part of it;** 
but elsewhere the rule is that the lex loci delictus 
determines the extent and measure of recovery.*® 


See cases passim infra this section; 


and supra § 27 text and note 88 


Missouri Valley 


Eyre, supra. 


4 Phillips v. Eyre, L.R. 6 Q.B. 1; 
Carr v. Times, [1902] A.C. 176; Ma- 
chado v. Fontes, [1897] 2 Q.B. 231; 
Long v. Long, 44 N.B. 599; Story v. 
Stratford Mill Bldg. Co., 30 Ont.L. 
271, 4 Ont.W.N. 1212, 24 Ont.W.R. 
552. 5 Ont.W.N. 611. See Tomalin v. 
S. Pearson & Son, Ltd., [1909] 2 K.B. 
61 (to same effect). 


[a] Act constituting crime but no 
tort under the lex loci has been held 
to furnish a sufficient foundation for 
tort where civil liability would be 
imposed in the event of a _ similar 
wrong occurring within the jurisdic- 
tion. Machado v. Fontes, [1897] 2 Q. 
B. 231. See Story v. Stratford Mill 
Bldg. Co., 30 Ont.L. 271, 274, 4 Ont. 
W.N. 1212, 24 Ont.W.R. 552, 5 Ont.W. 
N. 611 (citing Machado v. Fontes, 
[1897] 2 Q.B. 231, and stating that 
“what is necessary is that the act 
(committed in a foreign country) be 
wrongful or ‘not’ justifiable,’ not 
necessarily that it should be the sub- 
ject of civil proceedings in the foreign 
eountry”’). 


[b] Defenses available under the 
lex loci, if of such a nature as to 
prevent or destroy the existence of a 
tort, have a like effect where the suit 
is brought in Hngland. Phillips v. 
Byre) Lik ..6-Q:B.) 1. 


5, Carrey. cimes, [19 02) 7AC Lies 
Machado v. Fontes, [1897] 2 Q.B. 231; 
Phillips v. Eyre, L.R. 6 Q.B. 1; Story 
v. Stratford Mill Bldg. Co., 30 Ont.L. 
271, 4 Ont.W.N. 1212, 24 Ont.W.R. 552, 
5 Ont.W.N. 611. 


6. Story v. Stratford Mill Bldg. 
Co., supra. 


7. U.S.—Boston, ete., R. Co. y. Mc- 
Duffey, 79 F. 934, 25 C.C.A. 247. 


Ala.—Alabama Great Southern R. 
Co. v. Carroll, 11 So. 808, 97 Ala. 126, 
38 Am.S.R. 168, 18 L.R.A. 433. But 
see Deavors v. Southern Express Co., 
76 So. 288, 200 Ala, 372 (holding that, 
in case of a tort ‘dependent upon” a 
contract of interstate shipment, the 
federal laws respecting interstate 
shipments controlled as to liability, 
and further stating that, if this were 
not so, the lex loci contractus would 


Phillips V.| Bridge, etc., Co., 249 S.W. 21, 157 Ark.| 11. 
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Minn.—Johnson v. Nelson, 150 N.W. 
620, 128 Minn. 158. 


N.Y.—Whitford v. Panama R. Co. 
23 N.Y. 465; Crowley v. Panama R. 
Co., 30 Barb. 99. 


Ont.—Story v. Stratford Mill Bldg. 
Co:, 30 Ont... 271, 4 Ont.W.N.- 1222; 
5 Ont.W.N. 611, 24 Ont.W.R. 552. 


See Atlanta,*etc., Air Line R. Co. 
v. Tanner, 68 Ga. 384 (noticing with- 
out deciding the point but indicating 
a preference for the rule stated in the 
text); Tomalin v. S. Pearson & Son, 
Ltd., [1909] 2 K.B. 61 (to same effect). 


8. Dupont v. Quebec §S.S. Co., 11 
Que.Super. 188. 


What law governs contractual lim- 
itation of liability of: 
Carrier see Carriers § 1164 text and 
notes 76, 77. 


berets see Master and Servant § 


9. Conflict of laws as to remedies 
generally see Conflict of Laws § 92. 


10. U.S.—Brunswick Terminal Co. 
v. Baltimore Nat. Bank, 99 F. 635, 40 
C.C.A. 22, 48 L.R.A. 625 [cert den 
20° S:Ct. 1029, 178 U.S: 611,44 .ed. 
1215]; Canadian Pac. R. Co. v. Johns- 
ton, 61 F. 738, 9.C.C.A. 587, 25 L.R.A. 
470 [aff 50 KF. 886]; Nonce v. Rich- 
mond, etc., R. Co., 33 F. 429; Boyd v. 
Clark, 8 F. 849. 


Ga.—Hill v. Chattanooga, ete., R. 
Co., 93 S.E. 1027, 21 Ga.App. 104; 
Southern R. Co. v. Robertson, 66 S.E. 
535, 7 Ga.App. 154. 


Ill.—Mexican Cent. R. Co. v. Gehr, 
66 Ill.App. 178. 


Iowa.—Redfern v. Redfern, 236 N. 
W. 399, 400 [cit C.J.]; Dorr Cattle Co, 
v. Des Moines Nat. Bank, 98 N.W. 918, 
102 N.W. 836, 127 Iowa 158. 


N.Y.—Wooden vy. Western New 
York, ete), R.sCo.) 26 WN). 10509026 
ree 10,9227 Am StR.w808h OS te Ag 


Eng.—Machado vy. Fontes, [1897] 2 
Q.B. 281; Scott v. Seymour, 1 H.&C. 
219, 158 Reprint 865. 


Henry v. Sargeant, 138 N.H. 321, 
40 Am.D. 146. 


12. South Carolina R. Co. v. Nix, 
68 Ga. 572; Southern R. Co. v. Mc- 
ere 88 N.E. 710, 714, 44 Ind.App. 


13. Ga.—Hill v. Chattanooga, etc., 
R. Co., 93 S.E. 1027, 21 Ga.App. 104; 
Southern R. Co. v. Robertson, 66 S.E. 
535, 7 Ga.App. 154. 


Ind.—Smith v. Wabash R. Co., 40 N. 
E. 270, 141 Ind. 92. 


Iowa.—Johnson v. Chicago, etc., R. 
Co., 59 N.W. 66, 91 Iowa 248. 


Mass.—Hoadley v. Northern 
Transp. Co., 115 Mass. 304, 15 Am.R. 
106. 


N.C.—Harrison v. Atlantic Coast 
Line R. Co., 84 S.E. 519, 168 N.C. 382. 


Ohio.—Pittsburgh, ete., R. Co. v. 
Sheets, 15 Ohio Cir.Ct.N.S. 305. 


What law governs evidentiary mat- 
ters generally see Evidence § 165. 


14. Atlanta, ete., Air-line R. Co. v. 
Tanner, 68 Ga. 384. 


15. Usher v. West Jersey R. Co... 
17 A. 597, 126 Pa. 206, 12 Am.S.R. 863, 
4L.R.A. 261. 


16 What law governs measure 
and elements of damages generally 
see Damages § 57. 


17. Dorr Cattle Co. v. Des Moines 
Nat. Bank, 98 N.W. 918, 102 N.W. 836, 
127 Iowa 1538; Story v. Stratford Mill 
Bldg. Co., 30 Ont.L. 271, 4 Ont.W.N. 
1212, 5 Ont.W.N. 611, 24 Ont.W.R. 552. 
See Higgins v. Central New England, 
ete,, R. Co., 29 N.E. 534,155 Mass. 176% 
381 Am.S.R. 544 (recognizing rule); 
Wooden v. Western New York, etc., Ru 
Co; 26. NB. 10505 126 IN-Ven 10s 22 Ace 
S.R. 803, 18 L.R.A. 458; Machado v. 
Fontes, [1897] 2 Q.B. 28¥ (last two. 
of which are dictum to same effect). 


18. Dorr Cattle Co. v. Des Moines: 
Nat. Bank, 98 N.W. 918, 127 Iowa 153, 


19. U.S.—Western Union Tel. Co. 
v. Brown, 34 S.Ct. 955, 284 U.S. 542, 
58 L.Ed. 1547; Slater v. Mexican Nat. 
R. Co., 24 S.Ct. 581, 194 U.S. 120, 48 
L.Ed. 900; Northern Pac. R. Co. vy. 
Babcock, 14 S.Ct. 978, 154 U.S. 190, 38 
L.Ed. 958. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§ 30] A. In General. In determining liability 
for a tortious injury, the law looks only to the act 
or omission from which the result follows in direct 
sequence without the intervention of a voluntary 
independent cause and declines to permit further 
investigation into the chain of events, and unless the 
act complained of is the proximate cause of the in- 


jury, there is no legal liability.?4 


Ala.— Western Union Telegraph Co. 
v. Favish, 71 So. 183, 196 Ala. 4. 


Conn.—Commonwealth Fuel Co. v. 
McNeil, 130 A. 794, 103 Conn. 390. 
See Shaeffer v. O. K. Tool Co., 148 A. 
330, 110 Conn. 528 (dictum to same 
effect). 


Ga.—Southern R. Co. v. Decker, 62 
S.E. 678, 5 Ga.App. 21. 


Ill.—Hanna v. Grand Trunk R. Co., 
41 Ill.App. 116. 


Minn.—Powell v. Great Northern R. 
Co., 113 N.W. 1017, 102 Minn. 448. 


Miss.—Pullman Palace Car Co. v. 
Lawrence, 22 So. 53, 74 Miss. 782. 
See Western Union Tel. Co. v. Jen- 
nings, 70 So, 830, 110 Miss. 673 (to 
same effect). 


See Louisville, ete., R. Co. v. Whit- 
low, 43 S.W. 711, 105 Ky. 1, 114 Ky. 
AnO, 19: Kyi. - 1931, «41 RAs 614 
(dictum to same effect); Louisville, 
ete., R. Co. v. Graham, 34 S.W. 229, 
98 Ky. 688, 17 Ky.L. 1229 (applying 
the Alabama rule in a suit under a 
statute of that state giving a right 
of action and providing the measure 
of recovery thereon). 


“The damage recoverable waist: be 
the equivalent of the right destroyed. 
The existence and nature of the right 
are inseparable from the extent of the 
destruction. The extent of the dam- 
age is created at the very instant of 
the right of action for the breach. It 
is not a matter of mere procedure but 
equal in creation to the right. If we 
seek for a difference between the ac- 
tion for breach of contract and that 
for tort, where each arises in a juris- 
diction other than where suit is 
brought, bringing the recovery for the 
breach of the one within the measure 
of damages of the place of the 
breach, and for the injury of the other 
within the measure of damages of the 
place of the injury, our search will be 
in vain. The difference does not exist. 
Nor should it. The right of action for 
the injury is inseparable from its ex- 
tent; hence the measure of damages 
as well as the right of recovery are 
determined by the place of the in- 
jury. The extent of the damage is 
created at the very instant of the 
right of action for the injury.” Com- 
monwealth Fuel Co. v. ee 130 A. 
794, 800, 103 Conn. 390. 


20. Proximate cause: 
Application to: 


Accident insurance see Accident In- 
surance § 180. 

Fire insurance see Fire Insurance 
§§ 429-435. 


Marine insurance see Marine In- 
surance §§ 307-319. 


Particular torts see cross refer- 
ences ante p 1087. 


As affecting law of compensatory 
damages see Damages §§ 69-85, 


Defined generally see 50 C.J. p 836 
text and note 66 et seq. 


Functions of court and jury see infra 
§ 74. 
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V. PROXIMATE CAUSE?° 
[By Bernarp J. Kenny] 


The rule is one 


21. U.S.—Louisiana Mut. Ins. Co. 
Tweed, 7 Wall. 44, 19 L.Ed. 65. 


Ala.—Louisville & N. R. Co. v. 
Quick, 28 So. 14, 125 Ala: 558. 


Colo.—Clark v. Wallace, 118 P. 973, 
51 Colo. 437, Ann.Cas.1913B 349. 


Conn.—Isbell v. New York & N. H. 
RR. Co, 27 Conns392)" 71) AmiDi 78. 


Fla.—Seaboard Air Line R. Co. v. 
Barwick, 41 So. 70, 51 Fla. 304. 


Ga.—Pitchford v. Stoddard, 133 S.E. 
59, 35 Ga.App. 276. 


Ind.—Louisville, ete., Ferry Co. v. 
Nolan, 34 N.E. 710, 135 Ind. 60; Clay- 
pool v. Wigmore, 71 N.E. 509, 34 Ind. 
App. 35. 


Vv. 


Iowa.—Bosch v. Burlington, ete., 
R. Co., 44 Iowa 402, 24 Am.R. 754. 
Kan.—WNorris v. Ross Tp., 161 P. 


582, 98 Kan. 394. 


La.—Bentley v. Fischer Lumber, 
Otc Co. 25 (Soy 262" 51) aAnn, 4 pbs 
Grant v. McDonogh, 7 La.Ann. 447; 
Gaulden v. McPhaul, 4 La.Ann. 79. 


Mass.—Kiernan  v. Metropolitan 
Constr. Co., 49 N.E. 648, 170 Mass. 
378; Lynn "Gas, etce., Co. v. Meriden 
F. Ins. Co., 33 N.E. 690, 158 Mass. 
570, 35 Am.S.R. 540,20 L.R.A. 297; 
Freeman v. Mercantile Mut. Acc. As- 


soc., 30 N.E. 1013, 156 Mass. 351, 17 
L.R.A. 753; Marble v. Worcester, 4 
Gray 395. 


Minn.—Schumaker v. St. Paul, etc., 
R. Co., 48 N.W. 559, 46 Minn. 39, 12 
L.R.A. 257; Renner v. Canfield, 30 N. 
W. 435, 36 Minn. 90, 1 Am.S.R. 654; 
Nelson v. Chicago, etc., R. Co., 14 N. 
W. 360, 30 Minn. 74. 


Mo.—Mabe v. Gille Mfg. Co., 271 S. 
W. 10238, 219 Mo.App. 234. 


Mont.—Therriault v. England, 
P. 581, 438 Mont. 376. 


N.J.—Hammill v. Pennsylvania R. 
Cos, 29 A. 151,56. NS. Law 370, 24 1. 
R.A. 5381; Cuff v. Newark, etc., R. Co., 
35 N.J.Law 17, 10 Am.R. 205 [aff 35 
N.J.Law 574]. 


N.Y.—Comstock v. Wilson, 177 N.E. 
431257 IN. Yn gol), 06 ALR. 6767) Sex 
v. Straus, 25 N.E. 478, 122 N.Y. 293; 
Pollett v. Long, 56 N.Y. 200. 


N.C.—MecGhee v. Norfolk, etc. R. 
Co., 60 S.E. 912, 147 N.C. 142, 24 L.R.A. 
NGS. LL OF 


Pa.—Ohl v. Bethlehem Township, 
49 A. 288, 199 Pa. 588; Willis v. Arm- 
strong County, 38 A. 621, 183 Pa. 184; 
Herr v. Lebanon, 24 A. 207, 149 Pa. 
222, 16 L.R.A. 106, 34 Am.8.R. 603; 
Oil Creek, etc., R. Go. v. Keighron, 74 
Pa. 316. 


Tenn.—Wagner  v. 
Heisk. 235. 


Utah.—Edd v. Union Pac. Coal Co., 
71, P. 215, 216, 25 Utah 298. 

Wis.—Wileznski v. Milwaukee Elec- 
tric Ry. & Light Co., 177 N.W. 876, 
171 Wis. 508. 


Eng.—Marsden vy. City, etc., Assur. 
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of universal application, but the difficulty lies in 
establishing a criterion by which to determine when 
the cause of an injury is to be considered proxi 
mate and when remote.?? 
mate cause” has been frequently defined,?* it is ap- 
parently incapable of any strict definition which will 
suit the terms of every case.?4 


While the term ‘ ‘proxi- 


Each case must be 


Co., L. R. 1 C.P. 232; Romney Marsh 
Vv. Trinity House, LoRe 5 Exch. 204 
[aff L. R. 7 Exch, 247]; Wilson v. 
Newport Dock Co., L. R. 1 Exch. UT; 
Davis v. Garrett, 6 Bing. 716, 19 E.C. 
L. 321; Ionides v. Universal Mar. Ins. 
Com 14 C.B.NS. 259, 108 E.C.L, 259; 
Scott v. Shepherd, W. BI. 892, 96 Re- 
print 525, 3 Wils. C. P. 408, 95 Re- 
print 1124, 


[a] “It were infinite for the law 
to consider the causes of causes, and 
their impulsions one upon another; 
therefore, it contenteth itself with 
the immediate cause, and judgeth of 
acts by that, without looking to any 
further degree.” Bacon Max. Reg. 1 
[quot Dennis vy. Larkin, 19 Iowa 434, 
436; Marble v. Worcester, 4 Gray 
(Mass.) 395, 411; McClary v. Sioux 
City, etc., R. Co., 3 Neb. 44, 49, 19 Am. 
R. 631; Ehrgott v. New York, 96 N. 
Y. 264, (282, 48 Am.R. 622; Trapp -v. 
McClellan, 74 N.Y.S. 130, 68 App.Div. 
362, 365; Bowers v. East Tennessee 
& W. N.C. R. Co., 57 S.E. 453, 144 N. 
C. 684, 12 T.R.A.N.S. 446]. 


[b] Violation of statute or ordi- 
nance.—(1) One charged with a tort 
resulting from the violation of a stai- 
ute or ordinance may show that a 
compliance would not have prevented 
the injury complained of, but he can- 
not show the general inadequacy of 
the legislation as a means of prevent- 
ing injury. Conrad v. Springfield 
Consol. R. Co., 88 N.E. 180, 240 111. 
12, 130 Am.S.R. 251. — (2) The fact 
alone that an act of defendant was in 
violation of a penal statute does not 
afford ground for the recovery of 
damages by a third person, unless 
such act was also the proximate 
eause of the injury complained of. 
The Santa Rita, 173 F. 413 [rev on 
other grounds 176 F. 890, 100 C.C.A. 
360, 30 L.R.A.N.S. 1210]. 


22. Fent v. Toledo, ete., R. Co., 59 
Tilly 349,” 14=Am.R, - 135, sBentord vy. 
Johnston, 82 Ind. 426, 42 Am.R. 508; 
Williams v. Hines, 189 N.W. 623, 109 
Neb. 11. 

23. See Brown v. Oregon-Wash- 
ington R., ete., Co., 128 BP. 38, 63 Or. 
396 (perhaps no term used in the law 
has been defined so frequently and 


diversely as the phrase “proximate 
cause’). 
24. Lyman v. Dale, 136 S.W. 760, 


156 Mo.App. 427; Fairbanks v. Kerr, 
70 Pa. 86, 10 Am.R. 664; Scott. v. 
Hunter, 46 Pa. 192, 195, 84 Am.D. 542. 


‘It is impossible by any general 
rule to draw a line between those in- 
jurious causes of damages which the 
law regards as sufficiently proximate, 
and those which are too remote to be 
the foundation of an action.” Scott 
v. Hunter, supra (per Strong, J.). 


“No exact rule for determining 
when causes are proximate and when 
remote has yet been formulated.” 
Bowers v. East Tennessee & W. N. C. 
R. Co., 57 S.H. 453, 454, 144 N.C. 684, 
12 L.R.A.N.S. 446. 


[a] “Many cases illustrate, but 
none define, what is an immediate or 
what is a remote cause. Indeed, such 
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decided largely upon the special facts belonging to 
it, and often upon the very nicest discriminations.?® 
The term has been variously defined as meaning 
that cause which directly and immediately produces 


a cause seems to be incapable of any 
strict definition which will suit in 
every case.” Fairbanks v. Kerr, 70 
Pa, 86, 89, 10 Am.R. 664. 


{[b] “It is hard to give a definition 
(1) of ‘proximate cause’ that will fit 
every case. About all that can be 
done is to define it in general terms, 
and then the application must be 
made under the facts of each particu- 
lar case when it arises.” Lyman v. 
Dale, 136 S.W. 760, 761, 156 Mo.App. 
427 [quot Mabe v. Gille Mfg. Co., 271 
S.W. 1028, 1028, 219 Mo.App. 234]. 
(2) “Many definitions are given, but, 
like definitions of reasonable doubt, 
they tend to obscure rather than to 
enlighten. . As said by Justice 
Miller in Insurance Co. v.. Tweed, 7 
Wall. 52, 19 L.Ed. 65: ‘If we could 
deduct from the cases the best possi- 
ble expression of the rule, it would 
remain, after all to decide each case 
largely upon the special facts belong- 
ing to it, and often upon the very 
nicest discriminations.’” Walrod v. 
Webster County, 81 N.W. 598, 599, 110 
Iowa 349, 47 L.R.A. 480. 


25. U.S.—Louisiana Mut. Ins. Co. 
v. Tweed, 7 Wall. 52, 19 L.Ed. 65. 


Dak,—Pielke v. Chicago, etc., R. Co., 
41 N.W. 669, 5 Dak. 444. 


Me.—Marsh vy. Great Northern Pa- 
per Co., 64 A. 844, 101 Me. 489. 


N.J.—Hammill v. Pennsylvania R. 
Co., 29 A.,151, 56-N.J.Law 370, 24 L. 
RA. 534° 


S.C.—Harrison v. Berkley, 32 S.C.L. 
525, 47 Am.D, 578. 


Tenn.—Anderson v. Miller, 33 S.W. 
615, 96 Tenn, 35, 54 Am.S.R. 812, 31 
L.R.A. 604. 


26. Ill.—Miller v. Keliy Coal Co., 
145 Ill.App. 452. 


Ind.—Claypool vy. Wigmore, 71 N.E. 
509, 34 Ind.App. 35. 


Ky.—Stephens v. Stephens, 189 S. 
W. 1148, 172 Ky. 780. 


Md.—Baltimore, etc., R. Co. v. State, 
383 Md. 542, 554. 


N.C.—Troy v. Cape Fear, etc., R. 
CT ee 77, 99 N.C. 298, 306, 6 Am.S. 


Ohio.—Cleveland & S. W. Traction 
Co. v. Ward, 27 Ohio Cir.Ct. 761. 


S8.C.—Thackston v. Port Royal, etc., 
RCo. 18S. B17, '40-S5C.)/805,-82. 


Wash.—Pierson y. Southern Pacific 
Ry. Co., 100 P. 999, 52 Wash. 595. 


“By ‘proximate cause’ is intended 
an act which directly produced, or 
concurred directly in producing, the 
injury. Any attempt to make 
plainer the rule laid down in the case 
referred to (29 Md. 421), than it is 
made by the language of the Judge 
who delivered the opinion, is more 
likely _to obscure than to illustrate 
it.” Baltimore, etc., R. Co. v. State, 
supra. 


[a] Similar definitions and tests. 
—(1) “That which immediately pre- 
cedes and produces the effect.’ Web- 
ster D. [quot Blythe v. Denver, ete., 
i, .Co., 25°P.° 702); 15 ‘ColoA338, 336, 22 
Am.S.R. 403, 11 L.R.A. 615; Hoffman 
v. King, 55 N.E. 401, 160 N.Y. 618, 629, 
73 Am.S.R. 715, 46 L.R.A, 672; Trapp 
v. McClellan, 74 N.Y.S. 130, 68 App. 
Div. 362, 365]. _(2) “The ‘proximate 
cause’ of an injury may, in general, 
be stated to be that act or omission 
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which immediately causes or fails to 
prevent the injury; an act or omis- 
sion occurring or concurring with 
another, which, had it not happened, 
the injury would not have been in- 
flicted, notwithstanding, the latter.” 
Deming v. Cotton Press Co., 17 S.W. 
99, 90 Tenn. 306, 353, 138 L.R.A. 518 
[quot Fairbanks, Morse & Co. v. Gam- 
bill, 222 S.w. 5, 8, 142 Tenn. 633; 
City of Nashville v. Singer & Johnson 
Fertilizer Co., 153 S.W.._838, 839, 127 
Tenn. 107; Chattanooga Light & Paw- 
er Co. v. Hodges, 70 S.W. 616, 617, 109 
Tenn. 338, 60 _L.R.A. 459, 97 Am.S.R. 
844:. Postal Telegraph Cable Co. v. 
Zopfi, 24 S.W. 633, 634, 93 Tenn. 369; 
East Tennessee V. & G. Ry. Co. v. 
Kelly, 20 S.W. 312, 318, 314, 91 Tenn. 
699, 17 L.R.A. 691, 30 Am.S.R. 902]. 


27. U.S.—Kawasaki Zosensho of 
Kobe, Japan v. Cosulich Societa Tries- 
tina Di Navigazione of Trieste, Italy, 
11_F.(2d) 836. 


Ariz.—Jacobson v. Laurel Canyon 
Mining Co., 234 P. 823, 27 Ariz. 546. 


Cal.—Baillargeon v. Myers, 182 P. 
37, 180 Cal. 504; Wurl v. Watson, 228 
P. 438, 67 Cal.App. 625. 


Colo.—Clark v. Wallace, 118 P. 973, 
51-Colo. 437, Ann.Cas.1913B 349. 


Ga.—U. S. Casualty Co. v. Mat- 
thews, 133 S.E. 875, 35 Ga.App. 526. 


Ind.—Moran vy. Poledor, 151 N.E. 
140, 142, 84 Ind.App. 266 [quot Lou- 
isville, ete., Ferry Co. v. Nolan, 34 N. 
E. 710, 712, 135 Ind. 60, 65]; Michigan 
City Gas & Electric Co. v. Dibka, 100 
N.E. 877, 880, 54 Ind.App. 248. 


Iowa.—wWatters v. City of Water- 
loo, 101 N.W..871, 126 Iowa 199. 


Kan.—Goodaile vy. Board of Com’rs 
of Cowley County, 207 P. 785, 111 Kan. 
542. 


Minn.—Strobeck y. Bren, 101 N.W. 
795, 93 Minn. 428. 


Mo.—Creggor v. City of St. Charles, 
(App.) 11 S.W.(2d) 750; Wall v. Kan- 
sas City Gas Co., (App.) 235 S.W. 
161; Holman v. E. E. Souther Iron 
Co., 183 S.W. 379, 152 Mo.App. 672. 


Mont.—Burns v. Eminger, 276 P. 
437, 84 Mont. 397; Stroud vy. Chicago, 
Mis & St. Ps Rye iCo.,./243 cP. LO89e°75 
Mont. 384. 


Neb.—Merkouras y. Chicago, B. & 
ri ite Co., 177 N.W. 822,, 104 Neb. 


N.C.—Hendrix v. Cooleemee Cotton 
Milis, 50.S.E. 561, 188 N.C. 169. 


N.D.—Pendroy v. Great Northern 
RivCo5 117 N.W. 531, 17 NED: 4338: 


Or.—Miami Quarry Co. v. Seaborg 
Packing Co., 204 P. 492, 108 Or. 362. 


S.C.—State v. Des Champs, 120 S.E. 
491, 126 S.C. 416. 


S.D.—Joslin_ v. Linder, 128 N.W. 
500, 502, 26 S.D. 420. 


Tex.—Haney v. Texas & Pacific 
Coal Co., (Civ.App.) 207 S.W. 875. 
But see Turner vy. Stoker, (Civ.App.) 
289 S.W. 190, 195 (a charge that 
“proximate cause is that which, in a 
natural and continuous sequence, un- 
broken by any new independent cause, 
produces a state or condition, and 
without which such state or condition 
would not have occurred” is insuffi- 
cient and incorrect for failure to add 
that the injury ought to have been 
reasonably foreseen). 


the result complained of;2@ that cause which in ~ 
natural and continuous sequence, unbroken by any 
efficient intervening cause, produces the injury and 
without which the injury would not have occurred.?* 


Wis.—Crouse yv. Chicago & N. W. 
Ry. Co., 80 N.W. 752, 104 Wis. 473; 
Mueller v. Milwaukee St. Ry. Co., 56 
N.W. 914, 86 Wis. 340, 21 L.R.A. 721. 
But see Hichmann v. Buchheit, 107 N. 
W. 325, 326, 128 Wis. 385, 8 Ann.Cas. 
435 (a definition of “proximate cause’”’ 
as the efficient cause from which the 
injury follows, in unbroken sequence 
without any intervening cause_ to 
break the continuity, is incorrect). 


Other definitions and tests.—Shear- 
man & R. Negl. § 26 [quot Western 
R. Co. v. Mutch, 11 So. 894, 97 Ala. 
194, 197; 38 \Am.SoR, “27950121 “LR ZAG 
316; Bosqui |v. -Sutro Roy Co, Gore 
682, 131 Cal. 390, 397; Louisville, etc., 
Ferry Co. v. Nolan, 34 N.B. 710, 135 
Ind. 60, 65; Liming vy. Illinois Cent. 
R. Co., 47 N.W. 66, 81 Iowa. 246, 251; 


Louisville v. Hart, 136 S.W. 212, 215,° 


143 Ky. 171; Setter v. Maysville, 69 
S.W. 1074, 114 Ky. 60, 69, 24 Ky.L. 
828; Dickson v. Omaha, etc., R. Co., 
27 S.W. 476, 124 Mo. 140, 149, 25 L. 
R.A. 320, 46 Am.S.R. 429; Hudson v. 
Wabash Western R. Co., 14 S.W. 15, 
101 Mo. 13, 35; Saxton v. Missouri 
Pac. R. Co., 72 S.W. 717, 98 Mo.App. 
494, 501; Glick v. Kansas City, ete., 
R. Co., 57 Mo.App. 97, 104; Mize v. 
Rocky Mt. Bell Tel. Co., 100 P. 971, 
973, 38 Mont. 521; Lutz v. Atlantic, 
etc., R. Co., 30 P. 912, 6 N.M. 496, 508, 
16 L.R.A. 819; Leeds v. New York 
Tel. Co.,. TON. F209) 178 Noy. Ls, T2228 
Laidlaw v. Sage, 52 N.E. 679, 158 N.Y. 
73, 99, 44 L.R.A. 216; Roedecker v. 
Metropolitan St. R. Co., 84 N.Y.S. 300, 
87 App.Div. 227, 231; Ward v. North 
Carolina R. Co., 76 S.E. 717, 719, 161 
N.C. 179; Wehner v. Lagerfelt, 66 S. 
Wt 228,27. Tex: Civ. App.G D20 o2e9 
Butcher y. West Virginia, etc., R. Co., 
16 S.E. 457, 37 W.Va. 180, 191, 18 L. 
R.A. 519; Smith v. Kanawha County 
Ct., 11° S:B. Ay. 33° W.Va. TIS, TLS Soak, 
R.A. 82]. 


[a] Similar definitions and tests. 
—(1) “The rule, as a practical one, 
may be thus stated: Having discover- 
ed an efficient, adequate cause, that is 
to be deemed the true cause, unless 
some new cause, not incidental to, but 
independent of the first, shall be 
found to intervene between it and the 
result.”” Marble v. Worcester, 4 Gray 
(Mass.) 395, 412. (2) “The inquiry 
must always be whether there was 
any intermediate cause, disconnected 
from the primary fault and self-op- 
erating which produced the injury.” 
Bunting v. Hogsett, 21 A. 31, 33, 34, 
1389 Pa. 363, 375, 23 Am.S.R. 192; 12 
L.R.A. 268. (3) “The test of proxi- 
mate cause is whether the facts con- 
stitute a continuous succession of 
events so linked together that they 
become a natural whole, or whether 
the chain of events is so broken that 
they become independent, and the 
final result cannot be said to be the 
natural and probable consequence of 
the primary cause.” Quinlan y. Phil- 
adelphia, 54 A. 1026, 205 Pa. 309, 313; 
Thomas v. New Jersey Cent. R. Co., 
45 A. 344, 194 Pa. 511. (4) “A wrong- 
ful act is the cause of an accident 
when it is either the last, or one of 
the last, acts in the series of events 
which resulted in the accident, or the 
last, or one of the last, acts but for 
which the accident would not have 
happened.” Kambour y. Boston & M. 
R._R., 86 A. 624, 631, 77 N.H. 38, 45 
L.R.A.N.S. 1188. (5) “Proximate 
cause is the vis major which inter- 
venes and usurps the place of the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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To constitute proximate cause under the rule of many 
decisions the injury must be the natural and prob- 
able consequence of the wrong; such a consequence 


primary force, or. unites with and 
overcomes it, so as to become the 
principal and real cause of the dam- 
age sustained; or it is the primary 
cause, traced back through interven- 
ing and intermediate causes, by nat- 
ural and continuous succession, from 
the injury resulting to the wrong 
committed.” Pielke y. Chicago, etc., 
R. Co., 41 N.W. 669, 671, 5 Dak. 444; 
Kelsey v. Chicago, etc., R. Co., 45 N. 
W. 204, 1 S.D. 80. } 


28. U.S.—In re Pennsylvania R. 
Co., 48 F.(2d) 559 [rev sub nom. The 
Brinton, 35 F.(2d) 543, and cert den 
52 S.Ct. 21, 284 U.S. 640, 76 L.Ed. 544]; 
Jarnagin vy. ‘Travelers’ Protective 
Ass'n of America, 133 F. 892, 66 C.C. 
A. 622, 68 L.R.A. 499; Kansas City 
Southern R. Co. v. Prunty, 133 F. 13, 
66 C.C.A. 163; Haile v. Texas, etc., 
ne oo GOMER Ob SOC Al 1345°2'3 hi: 


Ariz,—Jacobson y. Laurel Canyon 
Mining Co., 234 P. 823, 27 Ariz. 546. 


Ark.—Ultima Thule, A. & M. R. Co. 
Neen aeaa PLO SaWe L030. 86. Arik, 


Ill.—Schmidt v. Mitchell, 84 Ill. 
195, 25 Am.R. 446; Toledo, etc., R. Co. 
v. Muthersbaugh, 71 Ill. 572; Fent v. 
poet ete., R. Co., 59 Ill. 349, 14 Am. 


Ind.—Louisville, ete, R. Co. v. 
Nitsche, 26 N.E. 51, 126 Ind. 229, 22 
Am.S.R. 582, 9 L.R.A. 750; Binford 
eae ne ton, 82 Ind. 426, 42 Am.R. 


Ind.T.—Atchison, T. & S. F. R. Co. 
v. Dickens, 103 S.W. 750, 7 Ind.T. 16. 


Iowa.—Watters v. City of Water- 
loo, 101 N.W. 871, 126 Iowa 199; Wat- 
son v. Dilts, 89 N.W. 1068, 116 Iowa 
249, 93 Am.S.R. 239, 57 L.R.A. 559. 


Kan.—Hartman vy. Atchison, T. & S. 
F. Ry. Co., 146 P. 335, 94 Kan. 184; 
Missouri Pac. R. Co. v. Columbia, 69 
P. 338, 65 Kan. 390, 58 L.R.A. 399. 


Me.—Marsh vy. Great Northern Pa- 
per Co., 64 A. 844, 101 Me. 489; Lake 
v. Milliken, 62 Me. 240, 16 Am.R. 
456. 


Mass.—Stone v. Boston & A. R. Co., 
51 N.E. 1, 171 Mass. 536, 41 L.R.A. 
794; Stock v. Boston, 21 N.E. 871, 
149 Mass. 410, 14 Am.S.R. 430; Smet- 
hurst v. Barton Square Independent 
Cong. Church, 19 N.E. 387, 148 Mass. 
Deel AN, Siva 000, 2. AaskeeA 695); 
Derry v. Flitner, 118 Mass. 131; Hoad- 
ley v. Northern Transp. Co., 115 Mass. 
304, 15 Am.R. 106; Lane v. Atlantic 
Werks, 111 Mass. 136; McDonald v. 
Snelling, 14 Allen 290, 92 Am.D. 768. 

Minn.—Strobeck y. Bren, 101 N.W. 
795, 93 Minn. 428; Schumaker v., St. 
Paul, etc., R. Co., 48 N.W. 559, 46 
Minn. 39, 12 L.R.A. 257; Campbell v. 


Stillwater, 20 N.W. 320, 32 Minn. 308, 


50 Am.R. 567; Nelson v. Chicago, etc., 
R. Co., 14 N.W. 360, 30 Minn. 74. 


Miss.—Brame y. Jackson Light, 
etc., Co., 48 So. 728, 95 Miss. 26; 21 
L.R.A.N.S. 468, 20 Ann.Cas. 1293. 


Mo.—Poeppers v. Missouri, etc., R. 
Co., 67 Mo. wh, 29 Am.R. 518; O'Neil 
v. Pullman Co., 260 S.W. 798, 214 Mo. 
App. 283; Brink v. Kansas City, etce., 
R. Co., 17 Mo.App. 177. 


Mont.—Mize v. Rocky Mt. Bell Tel- 
ephone Co., 100 P. 971, 38 Mont. 521. 

Neb.—Levin v. Muser, 194 N.W. 
672, 110 Neb. 515. 


N.H.—Gilman v. 
627. 


Noyes, 57 N.H. 
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N.J.—Hughes vy. McDonough, 43 N. 
J.Law 459, 39 Am.R. 6038. 


N.Y.—Hoffman v. King, 55 N.E. 
401, 160 N.Y. 618, 73 Am.S.R. 715, 46 
L.R.A. 672; Mitchell v. Rochester R. 


Co., 45 N.E. 354, 151 N.Y. 107, 56 Am., 


S.R. 604, 34 L.R.A. 781, 3 N.Y.Ann. 
Cas. 283; Swain v. Schiefflin, 31 N.E. 
1025, 184 NY. 47%, 18) U.R.A. 885; 
O’Neill v. New York, etc, R. Co., 22 
INGE (200015 UNGY. 579 pb RSA, 5911s 
Pollett v. Long, 56 N.Y. 200. 


N.C.—House v. Southern R. Co., 67 
S.E. 981, 152 N.C. 397. 


Okl.—Northup v. Eakes, 178 P. 266, 
72 Okl. 66; Hughes yv. Chicago, R. I. 
& P. Ry. Co., 130 P. 591, 35 Okl. 482. 


Pa.—Hoke y. Edison Light & Pow- 
er Co., 130 A. 309, 284 Pa. 112; Behl- 
ing v. Southwest Pennsylvania Pipe 
Lines, 28 A. 777, 160 Pa. 359, 40 Am. 
S.R. 724; Ewing v. Pittsburgh, etc., 
R. Co., 238 A. 340, 147 Pa. 40, 30 Am. 
S.R. 709, 14 L.R.A. 666; West Mahanoy 
Tp. v. Watson, 3 A. 866, 112 Pa. 574, 
56 Am.R. 336; Pittsburgh Southern 
R. Co. y. Taylor, 104 Pa. 306, 49 Am. 
R. 580; Allegheny v. Zimmerman, 95 
Pa. 287, 40 Am.R. 649; Hoag v. Lake 
Shore, etc., R. Co., 85 Pa. 293, 27 Am. 
R. 653; Fairbanks v. Kerr, 70 Pa. 86, 
10 Am.R. 664; McGrew v. Stone, 53 
Pa. 436; Scott v. Hunter, 46 Pa. 192, 
84 Am.D. 542; Pittsburg v. Grier, 22 
Pa. 54, 60 Am.D. 65; Neal v. Atlantic 
penning Co., 4 Pa.Dist. 49, 16 Pa.Co. 


S.D.— Joslin 
500, 26 S.D. 420 


Tenn.—Fairbanks, Morse & Co. v. 
Gambill, 222 S.W. 5, 142 Tenn. 633; 
Moody vy. Gulf Refining Co., 218 S.W. 
817, 142 Tenn. 280, 8 A.L.R. 1243. 


Tex.—Hames y. Texas, etc., R. Co., 
63 Tex. 660; Jones vy. George, 61 Tex. 
345, 48 Am.R. 280; Magnolia Petro- 
leum Co. y. Cocke, (Civ.App.) 3 S.W. 
(20) 139%)" Gult-C. & iS." BY R.,'Co..v, 
Saunders, (Civ.App.) 286 S.W. 919. 


Wis.—Roedler v. Chicago, M. & St. 
P. Ry. Co., 109 N.W. 88, 129 Wis. 270; 
Olwell v. Skobis, 105 N.W. 777, 126 


v. Linder, 128 N.W. 


Wis. 308; Feldschneider v. Chicago, 
Ma 6c5 Stine.) ke. Coz 99° N Wi LOS 
122 Wis. 423; Huber vy. La Crosse 


City R. Co., 66 N.W. 708, 92 Wis. 636, 
53 Am.S.R. 940, 31 L.R.A. 583; Stew- 
art v. Ripon, 38 Wis. 584. 


Eng.—Mullett v. Mason, L.R. 1 C.P. 
559, Harr.&R. 779; Greenland y. Chap- 
lin, 5 Exch. 243. 


But see Cleveland & S. W. Traction 
Co. v. Ward, 27 Ohio Cir.Ct. 761 (an 
instruction defining “proximate cause” 
as that which naturally and probably 
caused the injury, that is, the cause 
which leads up to or might naturally 
be expected to produce the result, was 
too restricted, for whether it might 
naturally be expected to produce the 
result or not, if it was the cause 
which did produce it, it was the prox- 
imate cause). 


[a] “Natural and probable conse- 
quences” (1) means any consequence, 
immediate or removed, that is direct- 
ly traceable by natural laws of caus- 
ation to the wrongful act as the ma- 
jor force. What are regarded as nat- 
ural and probable consequences are 
sometimes defined to be such results 
and effects as according to the usual 
experience of mankind ought to have 
been apprehended. The question is 
never whether the result is possible 
but was it probable; that is, would it 
appear probable according to common 


[62 C.J.] 1117 


as, under the surrounding circumstances of the case, 
might or ought to have been foreseen as likely to 
flow from the wrong,?® or as it has been stated a 


experience and observation? P. H. 
& F. M. Roots Co. v. Meeker, 73 N.E. 
253, 254, 165 Ind. 182. (2) “It is the 
natural cause when either it acts di- 
rectly in producing the injury, or sets 
in motion other causes so producing 
it and forming a continuous chain in 
natural sequence down to the injury; 
thus linking the negligence with the 
injury by a chain of natural and con- 
sequential causation, although the 
former may be neither the immediate 
nor the direct cause of the event. 
But such causation cannot be proxi- 
mate cause in law to arouse liability. 
unless an ordinarily prudent and in- 
telligent person ought, in the exercise 
of such intelligence, to have foreseen 
that an injury might probably result 
from the negligence under like cir- 
cumstances.” Meyer v. Milwaukee 
Hlectric. R., ete., Co., 938 N.W. 6, 8, 
116 Wis. 336, 3389 (per Dodge J.). (3) 
“Whatever results a wrongdoer, from 
his surroundings, could have foreseen 
or anticipated, by the exercise of or-° 
dinary care, as likely to flow from 
his act, will be accounted natural and 
probable consequences for which the 
law will hold him responsible.” Lake 
Erie & W. R. Co. vy. Charman, 67 N.E. 
923, 926, 161 Ind. 95. (4) “A natural 
consequence of an act is the conse- 
quence which ordinarily follows it—- 
the result which may be reasonably 
anticipated from it. A probable con- 
sequence is one that is more likely to 
follow its supposed cause than it is 
to fail to follow it.” Cole v. German 
Savings & Loan Soc., 124 F. 114, 115, 
5IMNC CoA lI5 95. 


[b] Ordinary consequences.—“The 
first, and in fact the only inquiry, in 
all these cases, is, whether the dam- 
age complained of is the natural and 
reasonable result of the defendant’s 
act. It will assume this character if 
it can be shown to be such a conse- 
quence as, in the ordinary course of 
things, would flow from the act.” 
Mayne Damages p 15 [quot Phillips 
v. Dickerson, 85 Ill. 11, 18, 28 Am.R. 
607]. To same effect Terre Haute. 
etc., R. Co. v. Buck, 96 Ind. 346, 49 
Am.R. 168; Victorian R. Com’rs v. 
Coultas, 13 App.Cas. 222; The Not- 
ting Hill, 9 P.D. 105. 


[ec] “Proximate cause” means 
“probable cause.”—Loftus v. Illinois 
Midland’ Coal Co., 181 Ill.App. 197; 


Joslin v. Linder, 128 N.W. 500, 502, 
26 S.D. 420. 


{d] Similar definitions and tests.— 
(1) “Proximate cause is that which 
naturally leads to or produces, or 
contributes directly to producing, a 
result such as might be expected by 
any reasonable and prudent man as 
likely to directly and naturally follow 
and flow out of the performance or 
nonperformance of any act.’ Moore 
v. Lanier, 42 So. 462, 465, 52 Fla. 353. 
(2) “The ‘proximate’ legal cause is 
that acting first and producing the 
injury, either immediately or by set- 
ting other events in motion, all con- 
stituting a natural and continuous 
chain of events, each having a close 
causal connection with its immediate 
predecessor, the final event in the 
chain immediately effecting the in- 
jury as a natural and probable result 
of the cause which first acted, under 
such circumstances that the person 
responsible for the first event should 
as an ordinarily prudent and intelli- 
gent person have reasonable ground 
to expect at the moment of his act or 
default that an injury to some person 
might probably result therefrom.” 
Stefanowski y. Chain Belt Co., 199 N. 
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proximate cause is a cause that produces the re- 
sult in continuous sequence and without which it 
would not have occurred, and one from which any- 
one of ordinary prudence could have foreseen that 
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seen that some 


such a result was probable under the facts as they 


W. 532, 538, 129 Wis. 484, 7 L.R.A.N. 
S. 955. 


[e] Wanton acts and negligence.— 
A distinction has been drawn between 
cases of wanton acts and of mere 
negligence. In the former the natural 
sequence test is to be applied, in the 
latter, the rule of probable conse- 
quences. Louisville, etc., R. Co. v. 
Nitsche, 26 N.E. 51, 126 Ind. 229, 22 
Am-S:R. 582, 9 L.R.A. 750; 
igynn, fete. IR. Co., 747 Neb 88, 
Mass. 285, 60 Am.S.R. 393, 38 L.R.A. 
512; Drum v. Miller, 47 S.H. 421, 135 
N.C. 204, 102 Am.S.R. 528, 65 L.R.A. 
890; Pennsylvania R. Co. v. Hope, 80 
Pa. 373, 21 Am.R. 100; Isham v. Dow, 
41 A. 585, 70 Vt. 588, 67 Am.S.R. 691, 
45 L.R.A. 87; Atkinson v. Goodrich 
Transp. Co., 18 N.W. 764, 60 Wis. 141, 
50 Am.R. 352. 


29. The Milwaukee Bridge, 15 F. 
(2d) 249; Ramsbottom v. Atlantic 
Coast Line R. Co., 50 S.H. 448, 449, 138 
N.C. 38 [cit Shearman & R. Negl. §§ 
25-28]; International & G. N. R. Co. 
v. Schubert, (Tex.) 130 S.W. 708, 709; 
Linn Motor Co. v. Wilson, (Tex.Civ. 
App.) 14 S.W.(2d) 867; Hubb Diggs 
Co. v. Bell, (Tex.Civ.App.) 297 S.W. 
682; Robertson v. Holden, (Tex.Civ. 
App.) 297 S.W. 327; Feldschneider v. 
Chicago, M. & St. P. R. Co., 99 N.W. 
1034, 122 Wis. 423. 


[a] Similar definitions and tests. 
—(1) ‘Proximate cause’ is the doing 
or omitting to do an act which a per- 
son of ordinary prudence could fore- 
see might naturally or probably pro- 
duce the injury complained of and 
such act or omission actually causes 
the injury. It is the last negligent 
act without which the injury would 
not have resulted. Bowers y. Hast 
Tennessee & W. N. C. R. Co., 57 S.E. 
453, 144 N.C. 684, 12 L.R.A.N-S. 446; 
Hayes v. Southern R. Co., 53 S.E. 847, 
848, 141 N.C. 195; Brewster v. Bliza- 
beth City, 49 S.E. 885, 137 N.C. 392 
[cit Coley v. City of Statesville, 28 
S.E. 482, 121 N.C. 301; Schwartz v. 
Shull, 31 S.E. 914, 45 W.Va. 405]. (2) 
“Tf the damage would not have hap- 
pened without the intervention of 
some new cause, the operation of 
which could not have been reason- 
ably anticipated, it would then be too 
remote.” Gilman v. Noyes, 57 N.H. 
627, 680 (applied to prevent recovery 
where defendant had taken down the 
bars of plaintiff’s pasture by reason 
of which plaintiff’s sheep escaped and 
were destroyed by bears). (3) ‘‘Prox- 
imate cause” must be the responsible, 
active, operative, and continuing 
cause as well as the probable and 
natural source of the injury. Balti- 
more & O. R. Co. v. Ranier, 149 N.E. 
361, 84 Ind.App. 542; Cumberland 
Telephone & Telegraph Co. v. Kranz, 
95 N.H. 371, 48 Ind.App. 67; Pitts- 
pune hiee., GC. é& St. Li Re Cot vi Cozatt, 
79 N.E. 534, 39 Ind.App. 682 [cit Lake 
Hrie & W. R. Co. vy. Charman, 67 N.E. 
9238, 161 Ind, 95]. 


[b] “The true rule is, that what 
is the proximate cause of an injury is 
ordinarily a question for the jury. It 
is not a question of science or of legal 
knowledge. It is to be determined as 
a fact, in view of the circumstances 
of fact attending it. The primary 
eause may be the proximate cause of 
a disaster, though it may operate 
through successive instruments, as an 
article at the end of a chain may be 


oo 


moved by a force applied to the other 
end, that force being the proximate 
cause of the movement, or as in the 
oft-cited case of the squib thrown in 
the market-place. (Scott v. Shepherd, 
W. BI. 892, 96 Reprint 525, 3 Wils. 
C. P. 403, 95 Reprint 1124.) The ques- 
tion always is, Was there an unbro- 
ken connection between the wrongful 
act and the injury, a continuous op- 
eration? . Did the facts constitute a 
continuous succession of events,* so 
linked together as to make a natural 
whole, or was there some new and in- 
dependent cause intervening between 
the wrong and the injury. It is ad- 
mitted that the rule is difficult of ap- 
plication. But it is generally held, 
that, in order to warrant a, finding 
that negligence, or an act not amount- 
ing to wanton wrong, is the proxi- 
mate cause of an injury, it must ap- 
pear that the injury was the natural 
and probable consequence of the neg- 
ligence or wrongful act, and that it 
ought to have been foreseen in the 
light of the attending circumstances.” 
Milwaukee, etc., R. Co. v. Kellogg, 94 
U.S. 469, 24 L.Ed. 256 [quot The San- 
ta Rita, 176 F. 890, 894, 100 C.C.A. 360, 
30 L.R.A.N.S. 1210; McGill v. Michi- 
gan SS. Co., 144 FE. 788. 75-C.C.A. 518, 
522; Goodlander Mill Co. v. Standard 
Oil Co., 63 F. 400, 405, 11 C.C.A. 253, 
27 L.R.A. 583; Pielke-v. Chicago, etc., 
R. Co., 41 N.W. 669, 672, 5 Dak. 444; 
Atchison, ete., R. Co. v. Dickens, (Ind. 
T.) 103 S.W. 750, 755; Liming v. Illi- 
nois Cent. R. Co., 47 N.W. 66, 81 Iowa 
247, 248; Missouri Pac. R. Co. v. Co- 
lumbia, 69 P. 338, 65 Kan. 390, 401, 
58 L.R.A. 399; Syndor v. Arnold, 92 
S.W. 289, 290, 122 Ky. 557; Lynn Gas, 
etc., Co. v. Meriden F. Ins. Co., 33 
N.E. 690, 158 Mass. 570, 575, 35 Am.S. 
R. 540, 20 L.R.A. 297; Hansen v. St. 
Paul Gaslight Co., 84 N.W. 727, 82 
Minn. 84, 87; Purcell v. St. Paul City 
R. Co., 50 N.W. 1034, 48 Minn. 134, 136, 
16 L.R.A. 203; Haley v. Transit Co., 
TT S.W. 731, 732, 179 Mo. 1; Bokamp 
v. Chicago & A. R. Co., 100 S.W. 689, 
123 Mo.App. 270, 284; Merkouras v. 
Chicago, B. & Q. R. Co., 177 N.W. 822, 
823, 104 Neb. 491; McKibbin v. F. E. 
Bax & Co., 113 N.W. 158, 159, 79 Neb. 
577; Haverly v. State Line, etc. R. 
Co., 19 A. 1018, 1385 Pa. 50, 56, 20 Am, 
S.R. 848; Pennsylvania R. Co. v. 
Hope, 80 Pa. 3738, 21 Am.R. 100; Mack 
v. South Bound R. Co., 29 S.E. 905, 52 
S.C. 323, 386, 68 Am.S.R. 918, 40 L. 
R.A. 679; Louiseau v. Arp, 114 N.W. 
T01,.°703,. 21. SaDO 566; 14) TRSACN:S: 
855, 180 Am.S.R. 741; Jones v. George, 
61 Tex. 345, 352, 48 Am.R. 280; Sipes 
v. Puget Sound Electric Ry., 102 P. 
1057, 1059, 54 Wash. 47; Atkinson v. 
Goodrich Transp. Co., 18 N.W. 764, 
60 Wis. 141, 156, 50 Am.R. 352; Brown 
v. Chicago, etc., R. Co., 11 N.W. 356, 
911, 54 Wis. 342, 359, 41 Am.R, 41]. 


[c] “There are two very essential 
elements in the doctrine of proximate 
cause: (1) It must appear that the 
injury was the natural or probable 
consequence of the negligent or 
wrongful act; (2) that it ought to 
have been foreseen in the light of at- 
tending circumstances.” Bowers vy. 
Hast Tennessee & W. N. CGC. R. Co., 57 
S.E. 458, 454, 144 N.C. 684, 12 L.R.A. 
N.S. 446. 


30. Fla.—Florida East Coast R. 
Co. v. Wade, 43 So. 775, 58 Fla. 620. 


Ill.—Dixon vy. Scott, 54 N.E. 897, 


existed.2® The particular result need not have been 
foreseen so long as the wrongdoer might have fore- 
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injury might resul The term 


has among other definitions?! also been defined as 


ae 


181 Ill. 116. 


Ind.—Louisville, etc., Ferry Co. v. 
Nolan, 34 N.E. 710, 135 Ind. 60; Dun- 
lap vy. Wagner, 85 Ind. 529, 44 Am.R. 
42; Beaning v. South Bend Electric 
Co., 90 N.E. 786, 45 Ind.App. 261. 


Iowa.—Wisecarver v. Chicago, etc., 
R. Co., 119 N.W. 532, 141 Iowa 121; 
Cavanaugh v. Centerville Block Coal 
Co., 109 N.W. 303, 131 Iowa 700, 7 L. 
R.A.N.S. 907. 


Kan.—Atchison, etc., R. Co. v. 
PY; 03, P/105,,67%) Kan 5255 


Ky.—Kentucky Heating Co. v. 
Hood, 118 S.W. 337, 1383 Ky. 383, 22 L. 
R.A.N.S. 588, 134 Am.S.R. 457. 


Me.—Marsh v. Great Northern Pa- 
per Co., 64 A. 844, 101 Me. 489. 


Md.—United R., etc., Co. v. State, 
49 A. 923, 93 Md. 619, 86 Am.S.R. 453, 
54 L.R.A. 942. 


Mass.—Hill v. Winsor, 118 Mass. 
251; Higgins v. Dewey, 107 Mass. 494, 
9 Am.R, 63. 


Minn.—Schumaker v. St. Paul, etce., 
R. Co., 48 N.W. 559, 46 Minn. 39, 12 
ERA. 25%. 


Mo.—Hoepper vy. Southern Hotel 
Co., 44 S.W. 257, 142 Mo. 378; Graney 
v. St. Louis, ete., R. Co., 41 S.W. 246, 
140 Mo. 89, 38 L.R.A. 633; Miller v. 
St. Louis, ete., R. Co., 2 S.W. 439, 90 
Mo. 389. 


N.J.—Hammill v. Pennsylvania R. 
Co: 29..A. 151, S6NN.d.bawis 70,024 0s 
R.A, 531. 


N.Y.—Ehrgott v. New York, 96 N. 
Y. 264, 48 Am.R. 622. 


N.C.—Robinson v. J. B. Ivey & Co., 
138 S.E. 173, 193 N.C. 805; Drum v. 
Miller, 47 S.E. 421, 135 N.C. 204, 102 
Am.S.R. 528, 65 L.R.A. 890. 


Or.—Miami Quarry Co. v. Seaborg 
Packing Co., 204 P. 492, 103 Or. 362. 


Tex.—St. Louis, B. & M. R. Co. v. 
Maddox, (Civ.App.) 152 S.W. 225; 
Southwestern Portland Cement Co. v. 
Reitzer, (Civ.App.) 135 S.W. 237. 


Wis.—Coolidge v. Hallauer, 105 N. 
W. 568, 126 Wis. 244; Meyer .v. Mil- 
waukee Electric R. & Light Co., 93 
N.W. 6, 116 Wis. 3386; Brown v. Chi- 
cago, ete., R. Co., 11 N.W. 356, 911, 54 
Wis. 342, 41 Am.R. 41. 


Eng.—Smith v. London, etc., R. Co., 
TSR brCube ae 


[a] “This is not to be understood 
as requiring that the particular result 
might have been foreseen, for if the 
consequences follow in unbroken se- 
quence from the wrong to the injury, 
without an _ intervening. efficient 
cause, it is sufficient if, at the time 
of the negligence, the wrong-doer 
might, by the exercise of ordinary 
care, have foreseen that some injury 
might result from his negligence.” 
Pullman Palace Car Co. v. Laack, 32 
No 285, 143 Ill. 242, 260, 18 L.R.A. 


31. See cases infra this note. 


[a] Definitions and  tests.—(1) 
“That from which the effect might be 
expected to follow without the con- 
currence of any unusual circumstanc- 
es.””. Century D. [quot Trapp v. Me: 
Clellan, 74 N.Y.S. 130, 68 App.Div. 362, 
365]. (2) “The term [proximate 


Par- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 30] 


the dominant?? or immediate cause 338 
that sets the others in motion;3# the eiicient cause,?> 


the efficient cause, the one that 


the other causes in operation.*® An act or omission 
is not the proximate cause of the injury unless, 


cause] signifies a breach of duty owed 
to a person, followed by injury to 
him, either as a direct result of the 
dereliction or through its consecutive 
consequences, and subject to the, con- 
dition that there must have been suf- 
ficient probability of the breach prov- 
ing detrimental, instead of innocent, 
that, in reason, blame for the injury 
may fairly be imputed to the wrong- 
doer.”’ Lawrence v. Heidbreder Ice 
Co., 93 S.W. 897, 899, 119 Mo.App. 328 
[quot Mabe v. Gille Mfg. Co., 271 S. 
W. 1028, 1028, 219 Mo.App. 234: Ly- 
man v. ‘Dale, ASGOMS. VWs COO) CO be ALG 
Mo.App. 427; Hodges v. St. Louis & 
Ss MR. Co., 116 Siw... 1131, 1134,-135 
Mo.App. 683]. (3) “A proximate 
cause is one in which is involved the 
idea of necessity. It is one the con- 
nection between which and the effect 
is plain and intelligible; it is one 
which can be used as a term by which 
a@ proposition can be demonstrated, 
that is, one which can be reasoned 
from conclusively. A remote cause 
is one which is inconclusive in rea- 
soning, because from it no certain 
conclusion can be legitimately drawn. 
In other words, a remote cause is a 
cause the connection between which 
and the effect is uncertain, vague or 
indeterminate. It does not contain in 
itself the element of necessity be- 
tween it and its effect. From the re- 
mote cause the effect does not neces- 
sarily flow. . This idea of ne- 
cessity—the necessary connection be- 
tween the cause and the effect—is the 
prime distinction between a proxi- 
mate and a remote cause. The proxi- 
mate cause being given, the effect 
must follow. But although the ex- 
istence of the remote cause is nec- 
essary for the existence of the effect 
(fcr unless there has been a remote 
cause there can be no effect) still 
the existence of the remote cause does 
not necessarily imply the existence of 
the effect. The remote cause being 
given, the effect may or may not fol- 
low.” 4 Am.L.Rev. pp 201, 205 [quot 
Seifter v. Brooklyn Heights Een Oo:, 
62 N.E. 349, 169 N.Y. 254, 258; Laid- 
law v. Sage, 52 N.B. 679, 158 N.Y. %3; 
99, 44 L.R.A. 216]. 


32. Bell v. Rocheford, 113 N.W. 
157, 158, 78 Neb. 310; Brady v. Oregon 
Lumber -Co.,.:245 Pe 732, 118° .Or., 15, 
45 A.L.R. 812. 


33. Joslin v. Linder, 128 N.W. 500, 
502, 26 S.D. 420. 


[a] Injury is immediate when the 
act complained of itself, and not 
merely a consequence of that act, oc- 
easions the injury. Mulchanock v. 
Whitehall Cement Mfg. Co., 98 A. 554, 
253 Pa. 262, L.R.A.1917A 1015 [quot 
1 Chitty Pledding p 117]. 


34. Baltimore & O. R. Co. v. Ran- 
jer, 149 N.E. 361, 84 Ind.App. 542. 


35. Birmingham Southern R. Co. v. 
Harrison, 82 So. 534, 203 Ala. 284; 
Baillargeon v. Myers, 182 P. 87, 180 
Cal. 504; Bryan v. Hilton Lumber Co., 
70 S.E. 936, 938, 154 N.C. 485 [quot 
Harvell v. Weldon Lumber Co., 70 S. 
BE. 391, 154 N.C. 254]. See Roedler v. 
Chicago, Wie dc (Sta Pa Ry Coz: 109N. 
W. 88, 91, 129 Wis. 270 (an ‘instruc- 
tion, that “by the term ‘proximate 
cause’... iS meant the efficient 
eause which produces the injury as a 
natural and probable result,” is not 
objectionable in failing to use the 
words ‘that which acts first,’ after 
the words “efficient cause’’). ‘But see 
Boyce v. Wilbur Lumber Co., 97 N.W. 


TORTS 


the cause 
eurred.37 
necessarily sets 


sult.*° 


563, 566, 119 Wis. 642 (on the question 
of contributory negligence as the 
proximate cause of an injury, it is 
erroneous to define “proximate” as 
meaning efficient or material). 


[a] Efficient and proximate cause 
distinguished.—‘“‘An efficient, cause is 
simply the ‘working cause,’ or that 
which produces effects or results, 
(Webster,) and a proximate cause is 
that which stands next in causation 
to the effect,—not necessarily in time 
or space, but in causal relation.” 
Pullman Palace Car Co. v. Laack, 32 
met 285, 143 Ill. 242, 262, 18 L.R.A. 


36. U.S.—AMtna Ins. Co. v. Boon, 
95 U.S. 117, (24 L.Ed, 395. 
Cal.—Hawthorne v. iene), A D 


1114, 88 Cal. 159, 22 Am.S.R. 


Ill._—Mallen vy. Waldowski, ie N.E. 
409," 2035 de 187. 


Ind.—Columbia Creosoting Co. v. 
Beard, 99 N.E. 828, 52 Ind.App. 260. 


Mo.—McCloskey v. Salveter & Stew- 
art Inv. Co., 298 S.W.. 226, 317 Mo. 
1156; Creggor v. City of St. Charles, 
11 S.W.(2d) 750, 224 Mo.App. 232. 


N.J.—Zellers v. Delaney, 78 A. 212, 
80 N.J.Law 452; Comer v. Meyer, 74 
A. 497, 499, 78 N.J.Law 464, 29 L.R.A. 
N.S. 597; Batton v. Public-Service 
Corp. of New Jersey, 69 A. 164, 165, 
75 N.J.Law 857, 18 L.R.A.N.S. -640, 
127 Am.S.R. 855; Hammill v. Penn- 
sylvania R. Co., 29 A. 151, 56 N.J.Law 
370, 24 L.R.A. 531. 


N.Y.—Turner v. Nassau Electric R. 
Co., 58 N.Y.S. 490, 41 App.Div. 213. 


N.D.—Owen v. Cook, 81 N.W. 285, 
9 N.D. 134, 47 L.R.A. 646. 


Ohio.—Segal v. Horwitz Bros., 32 
Ohio App. 1. 
Va.—Danville R., etc., Co. v. Hod- 


nett, 43 S.E. 606, 101 Va. 361. 


Wash.—Hocking vy. British America 
Assur. Co. of Toronto, Canada, 113 P. 
259, 62 Wash. 73, 36 L.R.A.N.S. 1155, 
Ann.Cas.1912C 965. 


Wis.—Pelitier v. Chicago, 
Co., 60 N.W. 250, 88 Wis. 521. 


37. Illinois Cent. R. Co. v. Wright, 
100 So. 1, 135 Miss. 485 [quot 1 
Thompson Negl. § 56]; Galveston, H. 
& S A. Ry. Co. v. Averill, (Tex.) 136 
S.W. 98, 100. 


38. See infra § 39. 


39. Lake Erie & W. R. Co. v. Char- 
man, 67 N.E. 923, 161 Ind. 95; Wheel- 
er v. Milner, 118 N.W. 187, 137 Wis. 
26; Wills v. Ashland Light, etc., Co., 
84 N.W. 998, 108 Wis. 255. And see 
cases infra note 40. 


[a] Direct, efficient cause.—An in- 
struction defining ‘“‘proximate cause” 
as the direct, efficient cause of the in- 
jury, as distinguished from the _ in- 
direct, remote cause, is proper. Bir- 
mingham Southern R. Co. v. Harrison, 
82 So. 534, 203 Ala. 284. 


[b] Immediate, direct cause.—(1) 
Proximate cause is “that cause which 
is nearest, most immediate to, and is 
the direct cause of the injury com- 
plained ‘of, Chicago, ‘etc.,, R. Co. 'v. 
Martelle, 91 N.W. 364, 65 Neb. 540, 
545. (2) An instruction that “proxi- 
mate cause’ means “the direct, the 
immediate, the near cause, or the 
nearest cause—the direct cause of the 
accident” is erroneous. Deisenrieter 


etc., R. 
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had it not happened, the injury would not have oc- 
The proximate cause need not be the 
sole cause®® or necessarily the direct cause,?® or 
the one which is nearest in time or place to the re- 


v. Kraus-Merkel Malting Co., 72 N.W. 
735, 97 Wis. 279. (3) An instruction 
that ‘proximate cause” is “the im- 
mediate, direct, actual, natural, effi- 
cient, and real cause” is inaccurate. 
Odegard v. North Wisconsin Lumber 
Co., 110 N.W. 809, 818, 130 Wis. 659. 


40. U.S.—A®tna Ins. Co. v. Boon, 
95 U.S. 117, 24 L.Ed. 395; ne v. 
Cleveland, 'ete., Re Cos 67. -F 426; 
Travelers’ Ins. Co. v. Melick, - 65 gE. 
178, 12 C.C.A. 544, 27 L.R.A. 629; Mis- 
souri Pac. R. Co. v. Moseley, 57 F. 921, 
6) Cc CoAS 64. 


Ala.—Alabama G. S. R. Co. v. Ar- 
nold, 2 So. 337, 80 Ala. 600. 


Colo.—Travelers’ Ins. Co. v. Mur- 
Lepr Ps 774, 16 Colo. 296, 25, Am-S. 


Dak.—Pielke v. Chicago, ete., R. Co., 
41 N.W. 669, 5 Dak, 444. 


Ind.—Louisville, ete, R. Co. vy. 
Nitsche, 26 N.E. 51, 126 Ind. 229, 22 
Am.S.R. 582, 9 L.R.A. 750; Peru Heat- 
ing Co. v. Lenhart, 95 N.E. 680, 48 Ind. 
App. 319. 


Iowa.—Anderson v. Wapelio Coal 
Co., 181 N.W. 684, 151 Iowa 479. 


Kan.—Atchison, ete., R. Co. v. Stan- 
ford, 12 Kan. 354, 15 Am.R. 362. 


Ky.—City. of TCv rey ie We eee 
Adm’r, 136 S.W. 212, 143 Ky. 171, 3 
L.R.A.N.S. 207. 


Me.—Marsh v. Great Northern Pa- 
per Co., 64 A. 844, 101 Me. 489. 


Mass.—Lynn Gas, etc., Co. v. Meri- 
den F. Ins. Co., 33 N.E. 690, 158 Mass. 
510,185, Ain. SR 540) 572 0k eA Ome, 
Freeman v. Mercantile Mut. Acc. ASs-~ 
soc., 30 N.H. 1018, 156 Mass. 351, 17 
L.R.A. 7538; Marble v. Worcester, 4 
Gray 395; Dickinson v. Boyle, 17 
Pick. 78, 28 Am.D. 281. 


Mo.—Holwerson v. St. Louis, etc., 
R. -Co.,, 57 -S.W., 770, 1572 Mo. 216,50 
L.R.A. "850; Poeppers v. Missouri, ete., 
RA Co. 67 Mo. 715, 29 Am.R. 518: 
Hensler v, Stix, &8 S.W. LOS) LESS eueS 
Mo.App. 162. 


Neb.—Bell v. Rocheford, 113 N.W. 
157, 78 Neb. 310. 


N.Y.—Davis v. Standish, 
608. 


N.C.—Ward v. North Carolina R. 
Co.,-%6 Si. 717, 161 N.C. 279" 


Olionenaawia v. Young, 4 N.E. 599, 
44 Ohio St. 80, 58 Am.R. 789. 


Or.—Brown v. Oregon-Washington 
R., ete., Co., 128 P. 38, 63 Or. 396, 


Pa.—Haverly v. State Line & S. R. 
Co., 19 A. 1018, 135 Pa. 50, 20 Am.S.R. 
848; Pennsylvania R. Co. v. Kerr, 62 
Pa. 353, 1 Am.R. 431. 


S.D.—Kelsey v. Chicago, 
Co., 45 N.W. 204, 1 S.D. 80. 


Tex.—City of Waco vy. Branch, (Civ. 
App.) 8 S.W.(2d) 271. 


Wis.—Wheeler v. Milner, 118 N.W. 
187, 137 Wis. 26; Wills v. Ashiand 
Light, ete, Co. 84 N.W. 998, 108 
Wis. 255; Atkinson v. Goodrich 
Transp. Co., 18 N.W. 764, 60 Wis. 141, 
50 Am.R. 352: Kellogg Vv. Chicago, 
ete., R. Co., 26 Wis. 223, 7 Am.R. 69. 


[a] “Expression [proximate cause] 
means closeness of causal relation, 
not nearness in time or distance, al- 
though it is undoubtedly true that 
time and distance in some cases, Way 
have an important bearing upon the 
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Injuries to third persons. When one is injured by 
the wrongful act of another, and a third person suf- 


fers an indirect loss from some 


tion to the injured party, the loss is not actionable** 
unless the wrongful act is maliciously or fraudulently 
intended to injure such third person and does in- 


jure him.*? 


[§ 31] B. Intervening Causes or Agencies**—l. 
Where, in the sequence of events be- 
tween the original default and the final result, an 
entirely independent unforeseen cause intervenes 
sufficient to stand as the cause of the mischief, the 
second cause is ordinarily regarded as the proxi- 
mate, and the other as the remote, cause.** 


In General. 


question of causal relation.” Marsh 
v. Great Northern Paper Co., 64 A. 
844, 850, 101 Me. 489. 


{b] Illustrations.—(1) Where a 
eollision occurred injuring many 
persons, and thereafter some one 
stated in the hearing of plaintiff, a 
passenger, that another train was ap- 
proaching from the rear and that 
there was about to be another colli- 
sion, whereupon plaintiff left the car, 
went to the side of the track, and was 
there poisoned by ivy, it was held that 
the poisoning was proximate. 
v. Missouri Pac. R. Co., 85 S.W. 627, 
110 Mo.App. 725. .(2) Where a rail- 
road company negligently set on fire 
a rotten stump standing on its right 
of way, it was heid that “the fact 
that the fire smouldered awhile in the 
stump, and, after it was supposed to 
have been extinguished, broke out 
again the next day, while it makes 
the conclusion less obvious that the 
damage was done by the same fire, 
does not interpose any new cause, or 
enable tthe court to say as matter of 
law that the causal connection was 
broken.” Haverly v. State Line, etc., 
ie Cone 9A LOLS, 135) PaSts 50, (535 
20 Am.S.R. 848. 


41. U.S.—Insurance Company v. 
Brame, 95 U.S. 754, 24 L.Ed. 580. 


Conn.—Connecticut Mutual Life 
Ins. Co. v. New York & New Haven 
R. Co., 25 Conn. 265, 65 Am.D. 571. 


La.—Foret .v. Board of Levee 
Com’rs of Orleans Levee Dist., 125 So. 
437, 169 La. 427. 


Me.—Rockingham Mut. Fire Ins. 
oe v. Bosher, 39 Me. 253, 63 Am.D. 


eee a pony v. Slaid, 11 Metce. 


' Mo,—Brink v. Wabash R. Co., 60 
S.W. 1058, 160 Mo. 87, 53 L.R.A. 811, 
83 Am.S.R. 459. 


N.J.—Dale v. Grant, 
142, 


N.Y.—Ashley v. Dixon, 48 N.Y. 430, 
8 Am.R. 559. 


Vt.—Nieberg v. Cohen, 92 A. 214, 88 
Vt. 281,. L/R.As1915C. 483, Ann.Cas. 
1916C 476; Cunningham vy. Brown, 
18 Vit. 123, 46 Am.D. 140. 


[a] Interference with business.— 
Where plaintiff was entitled to all the 
articles to be manufactured by a cer- 
tain company, he furnishing the raw 
materials, he could maintain no ac- 
tion against one who stopped the ma- 
chinery of the company and obstruct- 
ed its operation. Dale v. Grant, 34 N. 
J.Law 142. 


42. Gregory v. Brooks, 35 Conn. 
437, 95 Am.D. 278; McNary v. Cham- 
berlain, 34 Conn. 384, 91 Am.D. 732. 


43. Spread of fire see Negligence 


34 N.J.Law 


Estes: 
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sufficient if the intervening cause is an independ- 
ent, responsible cause, which need not be one in- 
volving liability.4® If the intervening cause is mere- 
ly incidental, having been set in motion or made 
effective by the first,.cause, and it is not a new and 
independent force sufficient of itself to cause the 


injury, the law passes it and traces the wrongful 


It is ‘}. 


§ 497; 


44. U.S.—Atchison, T. & S. F. R. 
Co. v. Calhoun, 29 S.Ct. 321, 213 U.S. 
1, 53 L.Ed. 671; Orton v. Pennsylva- 
nia R. Co., 7 F.(2d) 36. 


Ala.—Garrett v. Louisville & N. R. 
Co., 71 So. 685, 196 Ala. 52. 


Colo.—Clark v. Wallace, 118 P. 973, 
512 Colo. 437, Ann.Cas.1913B 349. 


Ga.—vU. S. Casualty Co. v. Mat- 
thews, 133 S.E. 875, 35 Ga.App. 526. 


Iowa.—Watters v. City of Water- 
loo, 101 N.W. 871, 126 Iowa 199. 


Ky.—Louisville Auto Supply Co. v. 
Irvine, 278 S.W. 149, 212 Ky. 60. 


Me.—Currier v. McKee, 59 A. 442, 
99 Me. 364, 3 Ann.Cas. 57. 


Mich.—Walter v. Detroit, J. & C. 
Ry. Co., 157 N.W. 414, 191 Mich. 181; 
Lewis v. Flint & P. M. Ry. Co., 19 N. 
W. 744, 54 Mich. 55, 52 Am.R. 790. . 


Mo.—O’Neil v. Pullman Co., 260 S. 
W. 798, 214 Mo.App. 283. 


Neb.—Williams vy. Hines, 189 N.W. 
623, 109 Neb. 11. 


Or.—Miami Quarry Co. v. Seaborg 
Packing Co., 204 P. 492,103 Or. 362. 


Tex.—City of Waco vy. Branch, (Civ. 
App.) 8 S.W.(2d) 271; Magnolia Pe- 
troleum Co. v. Cocke, (Civ.App.) 3 S. 
W.(2d) 1389; Haney v. Texas & Pa- 
cific Coal Co., (Civ.App.) 207 S.W. 
375; Haubelt Bros. v. Hirsch, 131 S. 
W. 485, 62 Tex.Civ.App. 273. 


Wis.—Wilezynski v. Milwaukee 
Electric Ry. & Light Co., 177 NvW. 
876, 171 Wis. 508. 


“When the line of causation has 
been broken by the intervention of 
some. efficient, independent cause, 
such intervening cause must be ac- 
cepted as the proximate cause, and 
in an action against the original 
wrongdoer the law will not under- 
take to further pursue the question 
or resulting damage. To avail the 
original wrongdoer as a defense, how- 
ever, the intervening cause must be 
both independent and responsible of 
itself.”” Watters v. City of Waterloo, 
101 N.W. 871, 878, 126 Iowa 199. 


[a] “Efficient intervening cause 
must be one (1) not produced by the 
wrongful act or omission, but inde- 
pendent of it, and adequate to bring 
the injurious results.” State v. Des 
Champs, 120 S.H. 491, 498, 126 S.c. 
416. (2) “The intervening cause that 
will insulate the original wrongful 
act or omission from the injury and 
relieve of liability for it must be an 
independent, intervening cause which 


Railroads § 1287. 


interrupts the natural sequence of- 


events, prevents the ordinary and 
probable result of the original act or 
omission, and produces a different re- 
sult which could not have been rea- 


[§ 32] 2. Natural Force. 2 
intervention of ordinary, natural forces or agencies 
between the wrong complained of and the injury 
is not such an intervening cause as will break the 


act which put it in operation.*® 


As a general rule the 


sonably anticipated.” City of Wi- 
nona v. Botzet, 169 F. 321, 329, 94 C.C. 
A. (5635.23 LR.ACN:-S. 204). -€3)) “Amy, 
cause intervening between the first 
wrongful cause and the final injury, 
which might reasonably have been 
foreseen or anticipated by the origi- 
nal wrongdoer, is not such efficient 
intervening cause as will relieve the 
original wrong of its character in law 
as the ‘proximate cause’ of the final 


injury.” State v. Des Champs, su- 
pra. 
[b] Second accident.—W here 


plaintiff was injured from a-.fall on 
a street due to a defective sidewalk, 
which fall caused him to suffer from 
dizziness, such fall and dizziness are 
not the proximate cause of an injury 
subsequently sustained by him from 
a fall on another street due to the 
negligence of the city in failing to 
clear the sidewalk of ice and snow. 
Watters v. City of Waterloo, 101 N. 
W. 871, 126 Iowa 199. 


45. Cavanaugh Vv. Centerville 
Block Coal Co., 109 N.W. 303, 1381 
Iowa 700, 7 L.R.A.N.S. 907. 


46. Ala.—Alabama G. S. R. Co. v. 
Arnold, 2 So. 337, 80 Ala. 600. 


Ga.—U. S. Casualty Co. v. Mat- 
thews, 133 S.E. 875, 35 Ga.App. 526. 


Iowa.—Phinney v. Illinois Cent. R. 
Co., 98 N.W: 358, 122 Iowa 488. 


Ky.—Central Coal & Iron Co. v. 
Pearce, 80 S.W. 449. 


Mass.—McDonald v. 
Allen 290, 92 Am.D. 768. 


Neb.—Hilligas v. Kuns, 124 N.W. 
925, 86 Neb. 68, 26 L.R.A.N.S. 284, 20 
Ann.Cas, 1124. 


Ohio.—Mouse v. Central Savings & 
Bats Co., 167 N.E. 868, 120 OhioSt. 


W.Va.—Schwartz v. Shull, 31 S.E. 
914, 45 W.Va. 405. 


Eng.—Lawrence v. Jenkins, L.R. 8 
Q.B. 274; Lee v. Riley, 18 C.B.N.S. 
722, 114 E.C.L. 722, 144 Reprint 629; 
Powell v. Salisbury, 2 Y.&J. 391, 148 
Reprint 970. _ 


“If the original act was wrongful, 
and would naturally, according to the 
natural course of events, prove in- 
jurious to some other person or per- 
sons, and does actually result in in- 
jury through the intervention of oth- 
er causes which are not wrongful, the 
injury shall be referred to the wrong- 
ful cause, passing by those which 
were innocent. But, if the original 
act only becomes injurious in conse- 
quence of the intervention of some 
distinct wrongful act or omission by 
another, the injury shall be imputed 
to the last wrong as the proximate 
cause, and not to that which was more 
remote.” Schwartz v. Shull, 31 S.B. 
917, 45 W.Va. 405 [quot Cooley Torts 


Snelling, 14 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sequence of events.47 


p 76]. 


[a] For example, where defend- 
ant’s servant drove so negligently as 
to collide with the carriage of a third 
person whose horse took fright, ran 
away, and injured plaintiff, it was 
held that the negligence of the serv- 
ant was the proximate cause. Mc- 
Donald v. Snelling, 14 Allen (Mass.) 
290, 92 Am.D. 768. 


[b] Rule applied.—(1) Where em- 
ployees of defendant railroad com- 
pany ran a train over and severed a 
line of hose laid across the track for 
the purpose of conveying water to 
extinguish a fire on plaintiff’s proper- 
ty, and if the hose had remained in- 
tact the building would have been 
saved, the severing of the hose and 
not the fire was the proximate cause 
of the destruction of the building. 
Metallic Compression Casting Co. v. 
HWitchburg R. Co., 109 Mass. 277, 12 
Am.R. 689. (2) Where a waterworks 
company had neglected to comply 
with its agreement to keep a certain 
head upon the fire plugs, it is liable 
for loss by fire of plaintiff’s property. 
Atkinson y. Newcastle, etc., Water- 
works Co., L.R. 6 Exch. 404 [rev on 
other grounds 2 Exch.Div. 441]. 


47. Ala.—Armstrong vy. Montgom- 
a StioRy.'Coe, 26 ‘Sor $49; 123 “Ala. 


Fla.—Florida East Coast R. Co. v. 
Welch, 44 So. 250, 53 Fla. 145, 12 Ann. 
Cas. 210. 


Ill.—Chicago, etce., R. Co. v. Hoag, 
90 Ill. 339. 


Ind.—Louisville, ete, R. Co. v. 
Nitsche, 26 N.E. 51, 126 Ind. 229, 22 
Am.S.R. 582, 9. U:R.A.’ 750; ‘Terre 
Haute, ete., R. Co. v. Buck, 96 Ind. 
346, 49 Am.R. 168. 


Iowa.—Harper v. Dotson, 
232. 


Kan.—Chicago, etc., R. Co. v. Mc- 
Bride, 37 P. 978, 54 Kan. 172; Atchi- 
son, etce., R. Co. v. Stanford, 12 Kan. 
354, 15 Am.R. 362. 


Ky.—Louisville & N. R. Co. v. 
Daugherty, 108 S.W. 336. 


. Me.—Marsh v. Great Northern Pa- 
per Co., 64 A. 844, 101 Me. 489; Wood- 
ward v. Aborn, 35 Me. 271, 58 Am.D. 
699. 


Mass.—Smith v. Faxon, 31 N.E. 687, 
156 Mass. 589; Stock v. Boston, 21 
N.E. 871, 149: Mass. 410, 14 Am.5S.R. 
430; Smethurst v. Barton Square In- 
dependent Cong. Church, 19 N.E. 387, 
148 Mass. 261, 12 Am.S.R. 550, 2 L.R. 
A. 695; Derry v. Flitner, 118 Mass. 
131; Higgins v. Dewey, 107 Mass. 494, 
9 Am.R. 63; Salisbury v. Herchen- 
106 Mass. 458, 8 Am.R. 354; 
1 PP ick.! 73,128 


43 Iowa 


roder, 
Dickinson v. Boyle, 
Am.D. 281. 

Mich.—Lillibridge v. McCann, 75 N. 
W. 288, 117 Mich. 84, 72 Am.S.R. 553, 
41 L.R.A. 381. 

Minn.—Bishop v. St. Paul R. Co., 
50 N.W. 927, 48 Minn. 26. 

Mo.—Poeppers v. Missouri, etec., R. 
Co., 67 Mo.:715, 29 Am.R. 518; Brink 
vy. Kansas City, etce., R. Co., 17 Mo. 
App. 177. 

N.H.—George v. Fisk, 32 N.H. 32. 


N.J.—Kuhn v. Jewett, 32 N.J.Eq. 
647. 
N.Y.—Pollett v. Long, 56 N.Y. 200. 


Or.—Miami Quarry Co. v. Seaborg 


Thus the causal connection 
is not broken by rainstorms‘® or cold,*® or by the 
action of water®® or wind which is not unusual at 
the time and place of the injury.®! This presupposes, 
however, that culpability is established. No liability 
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Packing’ Co., 204 P. 492, 108 Or. 362. 


Pa.—Haverly v. State Line & S. R. 
Co., 19 A. 1018, 135 Pa. 50; 20 Am.S.R. 
848; Scott v. Hunter, 46 Pa. 192, 84 
Am.D., 542. 


S.C.—State v. Des Champs, 120 S.E. 
491, 126 S.C. 416; Harrison v. Berk- 
ley, 32 S.C.L. 525, 47 Am.D. 578. 


Tex.—Rigdon v. Temple Water 
Works Co., 32 S.W. 828, 11 Tex.Civ. 
App. 542. 


Wash.—Pierson v. Northern Pac. 
R. Co., 100 P. 999, 52 Wash. 595. 


Hng.—Romney Marsh v._ Trinity 
House, L.R. 5 Exch. 204 [aff L.R. 7 
Exch. 247]; Siordet v. Hall, 4 Bing. 
607, 13 E.C.L. 657, 130 Reprint 902. 


[a] Thus (1) where defendant sold 
liquor to plaintiff’s slave, who be- 
came intoxicated, wandered away, and 
died from exposure, and it was ob- 
jected that the action of the elements 
and the acts of the slave intervened, 
it was held that a verdict for plaintiff 
should be sustained on the ground 
that the injurious act of defendant 
continued in operation up to the time 
of the slave’s death. Harrison v. 
Berkley, 32 S.C.L. 525, 47 Am.D. 578. 
(2) If property is wrongfully taken 
from the owner and destroyed by 
fire, the wrongdoer is liable therefor 
not from the fact of loss by fire, but 
from the tort which preceded it. 
Harper v. Dotson, 43 Iowa 232. 


[b] Functional disturbances.—(1) 
Where plaintiff, a passenger on a 
railroad, was thrown to the floor, cut 
and bruised, his mental functions sub- 
sequently affected, and paralysis final- 
ly supervened, it was held that a ver- 
dict in his favor which constituted a 
finding that the paralysis was caused 
by the rupture of a blood vessel, the 
-result of the shock and injury re- 
Bishop v. St. 


(2) Where a passenger fell 
from a street car due to the motor- 
man’s negligence, resulting in injury 
which produced blood poisoning and 
caused death, the negligence was the 
proximate cause of death. Arm- 
strong v. Montgomery St. Ry. Co., 
26 So. 349, 123 Ala. 233. 


Deviation or delay in transportation 
of goods or passengers see Carriers 
§§ 153-162, 409, 1385; Shipping § 532. 


Woodward v. Aborn, 35 Me. 
271, 58 Am.D. 699;, Smith v. Faxon, 
81 N.E. 687, 156 Mass. 589. 


[a] Tlustration.—Where defend- 
ant had kept a pile of manure near 
plaintiff’s well, and a rain of extraor- 
dinary power, but not of uncommon 
occurrence, soaked the manure, ran 
into the well, and vitiated its con- 
tents, defendant was liable. Wood- 
ward v. Aborn, 35 Me. 271, 58 Am.D. 
699. 


49. Chicago, etc., R. Co. v. Hoag, 
90 Ill. 339; Stock v. Boston, 21 N.E. 
871, 149 Mass. 410, 14 Am.S.R. 430; 
Siordet v. Hall, 4 Bing. 607, 13 E.C.L. 
657, 130 Reprint 902. 


fa] Freezing.—Where water from 
defendant’s tank ran upon adjacent 
land and froze, defendant was liable 
for the injury done by the freezing. 
Chicago, etc., R. Co. v. Hoag, 90 Ill. 
309. 


50. Kuhn v. Jewett, 32 N.J.Eq. 
647; Scott v. Hunter, 46 Pa. 192, 84 
Am.D. 542. 
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attaches for damages sustained by reason of the 
acts of God®>? and the forces of nature unless one 
has by his wrongful act or neglect augmented, di- 
verted, or accelerated those forces in such a man- 
ner as to injure another.®? 


[a] For example, where defend- 
ants negligently moored their boats 
in the channel and entrance to a 
lock, so that the boats of plaintiffs 
were stopped outside, and the current 
rose until plaintiffs’ boats were car- 
ried over the dam and lost, it was 
held error for the court to enter judg- 
ment for defendants on the ground 
that the obstruction of the channel 
was a cause too remote from the rise 
of the river. Scott v..Hunter, 46 Pa. 
192, 84 Am.D. 542. 


{b] Running stream.—Where a 
fire is communicated from a wreck= 
age of oil tank cars to plaintiff’s prop- 
erty by means of a running stream, 
the causal connection is not broken. 
Kuhn v. Jewett, 32 N.J.Eq. 647. But 
see Hoag v. Lake Shore, etc., R. Co., 
85 Pa. 293, 27 Am.R. 653 (where, on 
very similar facts, no liability exist- 
ed on the ground of unforeseeability). 


51. Fla.—Florida East Coast R. 
Co. v. Welch, 44 So. 250, 53 Fla. 145, — 
12 Ann.Cas. 210. 


Ind.—Louisville, ete, R. Co. v. 
Nitsche, 26 N.E. 51, 126 Ind. 229, 22 
Am.S.R. 582, 9 RA. 75055) Contra 
Pennsylvania Co. v. Whitlock, 99 Ind. 
16, 50 Am.R. 71. | 


Kan.——Chicago, etc., R. Co. v. Mc- 
Bride, 37 P. 978, 54 Kan. 172; Atchi- 
son, etc., R. Co. v. Stanford, 12 Kan. 
354, 15 Am.R. 362. 


Mass.—Derry v. Flitner, 118 Mass. 
131; Higgins v. Dewey, 107 Mass. 
494, 9 Am.R. 63. But see Salisbury 
v. Herchenroder, 106 Mass. 458, 8 Am. 
R. 354 (where a gale of extraordi- 
nary violence did not break the caus- 
al connection between defendant’s: 
violation of an ordinance and the in- 
jury to plaintiff’s building). 


Mich.—Lillibridge v. McCann, 75 N. 
W. 288, 117 Mich. 84, 72 Am.S.R. 553, 
41 L.R.A. 381. 


Mo.—Poeppers v. Missouri, ete., R. 
Co., 67 Mo. 715, 29 Am.R. 518. 


N.Y.—Webb v. Rome, ete., R. Co., 
49 N.Y. 420, 10 Am.R. 389. 


Pa.—Haverly v. State Line & S. R- 
Co., 19 A. 1018, 135 Pa. 50, 20 Am.S.R. 
848, 


Contra Marvin v. Chicago, etc., R- 
Co., 47 N.W. 1123, 79 Wis. 140, 11 L. 
R.A. 506. 


[a] For example, where the own- 
er of a Sea wall had given the owner 
of several vessels employed in pbuild- 
ing it the exclusive right to use the 
wall as a place of safety, and de- 
fendant placed his vessel behind the 
wall and refused to move it, whereby 
two of the builder’s vessels were sunk 
by a storm not uncommon in the lo- 
cality, defendant was responsible for 


the loss. Derry v. Flitner, 118 Mass. 
131). 
52. Act of God 


generally see Act 
of God 1 C.J. p 1172. 


53. Mashburn v. St. Joe Improve- 
ment. Co... 113 P, 92, 19 Idaho 30}.35 
L.R.A.N.S. 824; Axtell v. Northern 
Pac. R. .Co., 74 P. 1075, 9 Idaho 392; 
Handelun v. Burlington, etc., R. Co., 
32 N.W. 4, 72 Iowa 709; Elam v. St. 
Louis: & S.-F. RR. Col, 9382 S.W,, 851, 
117 Mo.App. 453; Valiquette v. Fra- 
ser, 39 Can.S:.C. 1. 


[a] For example, where a portion 
of a sand bank fell and struck plain- 
tiff against a moving train which had. 
been suddenly started without sig- 
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[§ 33] 3. Fright or Mental Anguish.°* While in 
some jurisdictions fright or mental anguish is not 
considered an efficient intervening cause so as to 


prevent recovery for injuries in 


such fright or mental anguish,°> provided such in- 
jury ought to have been foreseen as a natural and 
probable consequence of the wrongful act or omis- 
sion,°® in other jurisdictions in such case recovery 
is denied on the ground that the injury could not 


nal, and the wheels of one of the cars 
passed over him, the immediate and 
direct cause of the injury was the 
falling of the bank, and as this was 
not the effect or consequence of de- 
fendant’s act or omission, plaintiff 
could not recover. Handelun v. Bur- 


lington, ete, R. Co., 32 N.W. 4, 72 
Iowa 709. 
[b] Forces foreseeable.—If delay 


in forwarding goods occurs under 
such circumstances that a warehouse- 
man has reason to anticipate the de- 
struction of the goods as a probable 
result therefrom, he will be responsi- 
ble, although the actual destruction 
is brought about by means beyond 
his control. Merchants’ Wharf-Boat 
Assoc. v. Wood, 2 So. 76, 64 Miss. 661, 
60 Am.R. 76. 


54. Recovery of damages for men- 
tal anguish and accompanying fright 
see Damages § 158. 


55. Cal.—Sloane v. Southern Cali- 
fornia R. Co., 44 P. 320,111 Cal. 668, 
32 IRA 193. 


Md.—Great Atlantic & Pacific Tea 
Co. v. Roch, 153 A. 22, 160 Md. 189. 


Minn.—Purcell v..St. Paul City R. 
Co., 50 N.W. 1034, 48 Minn. 134, 16 
TRA. 2038, 


Neb.—Netusil v. Novak, 235 N.W. 
335, 120 Neb. 751; Hanford v. Omaha 
& C. B. Street R. Co., 203 N.W. 643, 
113 Neb. 423, 40 A.L.R. 970. 


N.H.—Chiuchiolo v. New England 
pon eae Taylors, 150 A. 540, 84 N. 
mei oe 


S.C.—Mack v. South Bound R. Co., 
29 S.E. 905, 52 S.C: 323, 68 Am.S.R. 
913, 40 L.R.A. 679. 


Tex.—Gulf, etce., R. Co. v. Hayter, 
54 S.W. 944, 93 Tex. 239, 77 Am.S.R. 
856, 47 L.R.A. 225; Duncan v. Don- 
nell, (Civ.App.) 12 S.W.(2d) 811; 
oo v. Kroeger, (Civ.App.) 27 S. 
Ww. 953. { 


Wis.—Sundquist v. Madison Rys. 
Co., 221 N.W. 392, 197 Wis. 83; Pan- 
kopf v. Hinkley, 123 N.W. 625, 141 
Wis. 146, 149, 24 L.R.A.N.S. 1159. 


Eng.—Dulieu v. White, [1901] 2 K. 
B. 669; Bell v. Great Northern R. Co., 
L.R. 26 Ir. 432. 


“When physical injury flows direct- 
ly from extreme fright or shock, 
caused by the ordinary negligence of 
one who owes the duty of care to the 
injured person, such fright or shock 
is a link in the chain of proximate 
causation as efficient as physical im- 
pact from which like results flow.” 
Pankopf v. Hinkley, supra. 


[a] Discussion of rule.—‘‘Why is 
the accompaniment of physical in- 
jury essential? For my own part, I 
should not like to assume it to be 
scientifically true that a nervous 
shock which causes serious bodily ill- 
ness is not actually accompanied by 
physical injury, although it may be 
impossible, or at least difficult, to de- 
tect the injury at the time in the liv- 
ing subject. I should not be surpris- 
ed if the surgeon or the physiologist 
told us that nervous shock is or may 
be in itself an injurious affection of 


$$ ee ee ES 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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consequence of 


jecture.°* 


the physical organism. Let it be as- 
sumed, however, that the physical in- 
jury follows the shock, but that the 
jury are satisfied upon proper and 
sufficient medical evidence that it fol- 
lows the shock as its direct and nat- 
ural effect, is there any legal reason 
for saying that the damage is less 
proximate in the legal sense than 
damage which arises contemporane- 
ously? ‘As well might it be said’ 
(I am quoting from the judgment of 
Palles, C. B., Bell v. Great Northern 
ReiCos, da: RAY 26 irs 432,— 439s “that, a 
death caused by poison is not to be 
attributed to the person who admin- 
istered it because the mortal effect 
is. not produced contemporaneously 
with its administration.’ Remoteness 
as a legal ground for the exclusion of 
damage in an action of tort means, 
not Severance in point of time, but 
the absence of direct and natural 
causal sequence—the inability to 
trace in regard to the damage the 
‘propter hoc’ in a necessary or natu- 
ral descent from the wrongful act. As 
a matter of experience, I should say 
that the injury to health which forms 
the main ground of damages in ac- 
tions of negligence, either in cases of 
railway accidents or in running-down 
cases, frequently is proved, not as a 
concomitant of the occurrence, but as 
one of the sequele.” Dulieu v. White, 
on 2 K.B. 669, 677 (per Kennedy, 
Jie 

[b] For example (1) a railroad 
company is liable for injury to mind 
and body ensuing from nervous shock 
and fright caused by negligently run- 
ning its cars off a switch into plain- 
tiff's yard, and within a few feet of 
her house, although plaintiff was not 
actually touched. Yoakum v. Kroeg- 
er, (Tex.Civ.App.) 27 Sow. 9538. (2) 
Where the negligence of a carrier 
placed a passenger in a position of 
such apparent imminent peril as to 
cause fright, and the fright causes 
nervous convulsions and illness, the 
negligence is the proximate cause of 
the injury, and the injury is one for 
which an action may be brought. 
Purcell v.. St.” Paul’ City *R. Co.,; 
ee 1034, 48 Minn. 134, 16 L.R.A. 


56. Gulf, etc, R. Co. v. Hayter. 
54 S.W. 944, 93 Tex. 239, 77 Am.S.R. 
856), 47 Ga:R.A. 325. 


57. U.S.—Haile v. Texas, etc., R. 
oR COLES bb7 0 C.ClAS 1345 Zooks 
74. 


Ill.— Braun v. Craven, 51 N.E. 657, 
(5 v1. 400,642 LRA. 199% Toch v. 
Dankwardt, 85 Ill. 381; Phillips v. 
Dickerson, 85 Ill. 11, 28 Am.R. 607; 
Haas v. Metz, 78 Ill.App. 46. 


Ind.—Gaskins v. Runkle, 58 N.E. 
740, 25 Ind.App. 584; Cleveland, etce., 
R. Co. v. Stewart, 56 N.E. 917, 24 Ina. 
App. 374. 


Iowa.—Lee v. Burlington, 85 N.Ww. 
618, 113 Iowa 356, 86 Am.S.R. 379. 


Ky.—Reed v. Ford, 112 S.W. 600, 
WAG keys A oe Reval OZGN JO) eek. 
A.N.S. 225, 


Me.—Wyman vy. Leavitt, 71 Me. 227, 
36 Am.R. 303. 


[§ 33 


have been anticipated by defendant, and hence does 
not fall within the rule of proximate cause, or that 
it would be contrary to public policy to permit re- 
covery where a flood of litigation would ensue of such 
a character that injuries might be feigned without 
detection and damages would rest upon mere con- 
Fright or mental anguish in connection 
with a wrong, which, apart from such fright or men- 
tal anguish, constitutes a cause of action is a prop- 


Mass.—Smith v. Postal Tel. Cable~ 


Co., 55 N.E. 380, 174 Mass. 576, 75 
Am.S.R. 374, 47 L.R.A. 328; Spade v. 
Lynn, ‘ete: 'R: Co.,. 52) NB. 740, 82 
Mass. 488, 70 Am.S.R. 298, 43 L.R.A. 
832; White v. Sander, 47 N.E. 90, 168 
Mass. 296; Spade v. Lynn, etc., R. 
Co., 47 N.E. 88, 168 Mass. 285, 60 Am. 
S.R. 393, 38 L.R.A. 512. 


Mich.—Nelson v. Crawford, 81 N.W. 
335, 122 Mich. 466, 80 Am.S.R. 577. 


Ney.—Johnson v. Wells, 6 Nev. 224, 
3 Am.R. 245. 


N.Y.—Mitchell v. Rochester R. Co., 
45 N.E. 354, 151 N.Y. 107, 56 Am.S.R. 
604, 34 L.R.A. 781; Lehman v. Brook- 
lyn City R. Co., 47 Hun 355, 3 N.Y. 
Ann.Cas. 283; Wulstein v. Mohlman, 
5 N.Y.S. 569, 57 N.Y.Super. 50. See 
Comstock v. Wilson, 177 N.E. 431, 257 
N.Y. 231, 76 A.L.R. 676 (where the 
rule is discussed, but the physical in- 
jury was contemporaneous with the 
fright): 


Pa.—Huston.v. Freemansburg Bor- 
ough, 61 A. 1022, 212 Pa. 548,.3 LR. 
A.N.S. 49; Ewing v. Pittsburgh, etc, 
R. Co.,. 284A: 340; 147 “Pa. 40; 30) Amy 
S.R. 709, 14 L.R.A. 666. 


Eng.—Victorian R. Com’rs v. Coul- 
tas, 13 App.Cas. 222; The Notting 
Hill, -9.-P.D; 105; Thynch vi Knigchtis9 
H.L.Cas. 577, 11 Reprint 854. 


[a] Miscarriage.—Where plaintiff, 
a pregnant woman, was standing ona 
cross walk, and defendant’s horse car 
was negligently driven so that she 
barely escaped injury, and, although 
physically uninjured, she became un- 
conscious from fright and a miscar- 
riage resulted, it was held that this 
was not the “ordinary and natural re- 
sult of the negligence charged.” 
Mitchell v. Rochester R. Co., 45 N.E. 
354, 151 N.Y. 107, 56 Am.S.R. 604, 34 
L.R.A, 781, 3 N.Y.Ann.Cas. 283, 


[b] Criticism of prevailing rule.— 
“It is within the common observation 
of all that fright may, and usually 
does, affect the nervous system, which 
is a distinctive part of the physical 
system, and controls the health to a 
very great extent, and that an entire- 
ly sound body is never found with a 
diseased nervous organization; con- 
sequently one who voluntarily causes 
a diseased condition of the latter 
must anticipate the consequences 
which follow it. The nerves being, 
as a matter of fact, a part of the 
physical system, if they are affected 
by fright to such an extent as to cause 
physical pain, it seems to us that 
the injury resulting therefrom is the 
direct result of the act producing the 
fright.” Watson v. Dilts, 89 N.W. 
1068, 116 Iowa 249, 252, 93 Am.S.R. 
239, 57 LRA. 559, 


{[c] Insanity.—Where a passenger 
received no bodily injury from a rail- 
road accident caused by the com- 
pany’s negligence, but is made insane 
by the excitement, hardship, and suf- 
fering resulting therefrom, the com- 
pany is not liable on the ground that 
insanity is not a probable or ordinary 
result of exposure to a railroad ac- 
cident. Haile v. Texas, etc, R. Co., 
60: B55 7,.9. C.CoAS 184s 2:3 SE Ae rie 
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er element of damages.5§ 


Wanton or intentional wrong. In the case of a 
wanton or intentional wrong causing fright and 
mental suffering resulting in injury, the element of 
fright does not sever the causal connection between 


the wrong and resulting injury.®® 


58. See Damages § 151 et seq. 


59. Ala.—Engle v. Simmons, 41 So. 
1023, 148 Ala. 92, 7 L..R.A.N.S. 96, 121 
Am.S.R. 59, 12 Ann.Cas. 740. 


Ark.—Rogers v. Williard, 223 S.W. 
15, 144 Ark. 587, 11 A.L.R. 1115. 


Ill.—Brownback v. Frailey, 78 Ill. 
App. 262. ’ 


Iowa.—Holdorf vy. Holdorf, 169 N. 
W. 737, 185 Iowa 838; Watson v. 
Dilts, 89 N.W. 1068, 116 Iowa 249, 93 
Am.S.R. 289, 57 D.R.wA. 559. 


Kan.—Whitsel v. Watts, 159 P. 401, 
98 Kan. 508, L.R.A.1917A 708. 


Miss.—Barbee v. Reese, 60 Miss. 


Mo.—Hickey v. Welch, 91 Mo. 
App. 4. 


N.Y.—Williams v. Underhill, 71 N. 
Y.S. 291, 63 App.Div. 223, 226; Preiser 
v. Wielandt, 62 N.Y.S. 890, 48 App. 
Div. 569. 


Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Alexander, 172 S.W. 
709, 106 Tex. 518 [aff (Civ.App.) 141 
S.W. 135]; Hill v. Kimball, 13 S.W. 
59.76 Tex. 210, 7 L.RvA. .618. 


Utah.—Jeppsen v. Jensen, 155 P. 
429, 47 Utah 536, L.R.A.1916D 614. 


Eng.—Wilkenson Vv. Downton, 
[1897] 2 Q.B. 57. 


See Spade v. Lynn & Boston R. Co., 
168 Mass. 285, 60 Am.S.R. 393; Nel- 
son y. Crawford, 81 N.W. 335, 122 
Mich. 466 (both to same effect). 


[a] MTllustration.—Where defend- 
ant, by way of a practical joke, false- 
ly stated to plaintiff that her hus- 
band had met with a Serious accident 
by which both of his legs were bro- 
ken, and in consequence plaintiff suf- 
fered a violent nerveus shock which 
rendered her ill, these facts constitut- 
ed a good cause of action. Wilken- 
son v. Downton, [1897] 2 Q.B. 57. 


Particular willful torts see cross 
reference supra p 1087. 


60. Scheffer v. Washington City 
Midland, etc., R. Co., 105 U.S. 249, 26 
L.Ed. 1070, 4 Ky.L. 106; McGhee v. 
Norfolk, etc., R. Co., 60 S.E. 912, 147 
N.C. 142, 24 L.R.A.N.S. 119. 


[a] For example (1) where de- 
fendant stored dynamite in a wooden 
building on its right of way, without 
giving warning, and plaintiff in shoot- 
ing at a knot hole in the wall explod- 
ed the dynamite, the act of plaintiff 
was the proximate cause of the in- 
jury. McGhee v. Norfolk, etc., R. Co., 
60 S.B. 912, 147 N.C. 142, 24 L.R.A. 
N.S. 119. (2) Where plaintiff's intes- 
tate had become insane by reason of 
@ railroad wreck caused by the neg- 
ligence of defendant, and afterward 
committed suicide, the proximate 
cause of his death was his own act 
of self-destruction. Scheffer _v. 
Washington City Midland, etc., R. Co., 
ae U.S. 249, 26 L.Ed. 1070, 4 Ky.L. 

06. 

61. Fla.—Florida Hast Coast Ry. 

Co. v. Wade, 43 So. 775, 53 Fla. 620. 


Tll.— Schmidt v. Mitchell, 84 Ill. 195, 
25 Am.R. 446; Scherrer v. Bailtzer, 
84 111.App. 126. 


Md.—Lawson v. Price, 45 Md. 1238. 
Mo.—State v. Powell, 44 Mo. 436. 
[62 C. J.—57] 
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[§ 34] 4. Act of Person Injured or Third Person 


Failure to interrupt primary cause.®? 


N.Y.—Milton vy. 
Steam-Boat Co., 37 N.Y. 210, 4 
Transcr.A. 252; Hogle v. New York 
Cent.,etc.; R. Co., 28° Hun: 363: 


N.C.—Hendrix v. Cooleemee Cot- 
ton Mills, 50 S.E. 561, 138 N.C. 169. 


Pa.—Hoke yv. Edison Light & Power 
Co., 180 A. 309, 284 Pa. 112. 


Tenn.—Chattanooga Light & Pow- 
er Co. v. Hodges, 70 S.W. 616, 109 


haar 331, 97 Am.S.R. 844, 60 L.R.A. 


Tex.—Jones v. George, 61 Tex..345, 
48 Am.R. 280; Haney v. Texas & Pa- 
cific Coal Co., (Civ.App.) 207 S.W. 


. 


Wis.—Stefanowski vy. Chain Belt 
Co., 109 N.W. 532, 129 Wis. 484, 7 L. 
R.A.N.S. 955, 


Contributory negligence see Negli- 
gence §§ 500-599. 


62. U.S.—Orton v. Pennsylvania R. 
Co., 7 F.(2d) 36; Goodlander Mill Co. 
v. Standard Oil Co., 63 F. 400, 11 C.C. 
A. 253, 27 L.R.A. 583. 


Ala.—Garrett v. Louisville & N. R. 
Co., 71 So. 685, 196 Ala. 52. 


Cal.—Kleebauer v. Western Fuse, 
etc, COs Te Ph) 617, 1388 eCal: N49.7 7 04 
Am.S.R. 62, 60 L.R.A. 377. 


Pepa aes gar v. Sanford, 52 Conn. 


Ind.—Alexander v. New Castle, 17 
N.B. 200, 115 Ind. 51. Y 


Ky.—Brooks y. Patterson, 29 S.W. 
(2a) 26, 234 Ky. 757; -Logan v. Cin- 
einnati GN.LOn STB. RCo: 129) S: 
W. 575, 189 Ky. 202. 


Mass.—Stone v. Boston & A. R. Co., 
51 N:E. 1, 171: Mass. 536, 41, L.R.A. 


Hudson River 


794; Clifford v. Atlantic Cotton Mills, 


15 N.E. 84, 146 Mass. 47, 4 Am.S.R. 
279; Carter v. Towne, 103 Mass. 507; 
Tutein v. Hurley, 98 Mass. 211, 93 
Am.D. 154; Silver v. Frazier, 3 Allen 
382, 81 Am.D. 662. 


Neb.—McKibbin v. F. E. Bax & Co., 
113 N.W. 158, 79 Neb. 577, 13 L.R.A. 
N.S. 646, 126 Am.S.R. 677. 


N.J.—Hughes v. McDonough, 43 N. 
J.Law 459, 39 Am.R. 603; Cuff v. 
Newark, etc., R. Co., 35 N.J.Law 17, 10 
Am.R. 205 [aff 35 N.J.Law 574]. 


N.Y.—Leeds v. New York Tel. Co., 
70) NB 219, 1101) 178 NOY. 118, 607; 
Trapp v. McClellan, 74 N.Y.S. 130, 68 
App.Div. 362; Mars v. Delaware, ete., 
Canal Co., 8 N.Y.S. 107, 54 Hun 625; 
Parker v. Cohoes, 10 Hun 531 [aff 74 
N.Y. 610]; Crain v.-Peirie, 6 Hill 522, 
41 Am.D. 1765. 


R.I.—Paulton v. Keith, 49 A. 635, 
23 R.I. 164, 91 Am.S.R. 624, 54 LRA. 
670. 


Tenn.—Moody v. Gulf Refining Co., 
218 S.W. 817, 142 Tenn. 280, 8 A.L.R. 
1243. 


Tex.—McClanahan v. Stephens, 3 
S.W. 312, 67 Tex. 354; Millican v. Mc- 
Neil, (Civ.-App.) 50 S.W. 428. 


W.Va.—Butcher v. West Virginia 
& P. R. Co., 16 S.E. 457, 37 W.Va. 180, 
18 L.R.A. 519. 


Wis.—Wilezynski_ v. 
Blectric Ry. & Light Co., 
876, 171 Wis. 508. 


Milwaukee 
177 N.W. 


—a. Voluntary Act or Neglect. If the intervening 
act®® or negligence of the injured party*! or of a 
third person®? was voluntary, it will be considered 
to be the proximate cause. 


Where the 


Eng.—Vicars v. Wilcocks, 8 East 


1, 103 Reprint 244. 


[a] Diustrations.—(1) Where de- 
fendant had stored powder under cir- 
cumstances which did not render it 
guilty of maintaining a nuisance, it 
was not liable for injuries caused by 
an explosion due to the act of a 
stranger who entered the magazine 
and willfully blew it up. Kleebauer 
y. Western® Fuse,.etc., Co. TIS P6174, 
138 Cal. 497, 94 Am.S.R. 62, 60 L.R.A. 
377. (2) The owner of land who has 
directed an agent to erect a house at 
a particular place thereon cannot 
maintain an action against a third 
person who by false representations 
as to the true boundary line has in- 
duced such agent to erect the house 
in a different place. The proximate 
cause of the injury is the breach of 
duty of the agent. Silver v. Frazier, 
3 Allen (Mass.) 382, 81 Am.D. 662. 
(3) Where defendant had negligently 
allowed a pit to remain open in the 
highway, it was not liable to a con- 
stable thrown into it by a prisoner 
escaping from custody, for in such a 
case “‘the person so intervening acts 
as a non-conductor, and insulates” 
the negligence of the town from the 
injury suffered by plaintiff. Alexan- 
der v. New Castle, 17 N.E. 200, 115 
Ind. 51. (4) Where a telephone wire 
attached to a thirty-nine foot chim- 
ney extended across the street to the 
top of a building one hundred feet 
high, and the boom of a derrick used 
in hoisting materials struck the wire 
and pulled the chimney over, and 
plaintiff was injured by the falling 
bricks, the negligence of the persons 
operating the derrick was the inter- 
vening and responsible cause. Leeds 
v. New York Tel. Co., 70 N.E. 219, 607, 
178 N.Y. 118, 1101. (5) In an action 
against the proprietor of a theater 
for damages for the refusal of his 
manager to permit an officer to go 
upon the stage to serve a writ in 
plaintiff's behalf on an actor, it was 
held proper to direct a verdict for de- 
fendant, since the cause of plaintiff's 
injury was the failure of the officer 
to serve his’ process. Paulton v. 
Keith, 49 A. 635, 23 R.I. 164, 91 Am.S. 
R. 624, 54 L.R.A. 670. (6) Where ap- 
pellant had sold land which he had 
purchased at a tax sale, but the title 
proving defective, the original owner 
subsequently recovered the land from 
the vendee, it was held that appellant 
was not liable to the original owner 
for the value of the timber which the 
vendee had cut while he was in pos- 
session, as the proximate cause of 
the injury to the owner was the act 
of the vendee, over which appellant 
had no- control. McClanahan  v. 
Stephens, 3 S.W. 312, 67 Tex. 354. 


[b] Mistake of physician.—The 
error of a competent physician in at- 
tempting to effect a cure and restora- 
tion of an injured person will not ab- 
solve the original wrongdoer of lia- 
bility. Sauter v. New York Cent., 
etc., R. Co., 66 N.Y. 50,23 Am.R. 18; 
Lyons v. Erie R. Co., 57 N.Y. 489. 


Rule applied in defamation see Li- 
bel and Slander § 188. 


63. Duty to prevent or reduce dam- 
ages see Damages § 96 et seq. 


Mere inaction as negligence see 
Negligence § 98. 
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injured person is under a duty to take steps to pre- 
vent or mitigate the effect of a wrongful act, his 
failure to do so may break the chain of causation,°* 
but the rule is otherwise where no duty arises to 
The mere omission of a third 
person to interrupt the result of defendant’s act 
will not amount to an intervening efficient cause.®® 


take such steps.°®° 


[§ 35] b. Involuntary Act. 


64. Loker v. Damon, 17 Pick. 
(Mass.) 284; Haverly v. State Line, 
etc., R. Co., 19 A. 1013, 185 Pa. 50, 20 
Am.S.R. 848. 


65. Sullivan v. Troga R. Co., 20 N. 
BH. 569, 112 N.Y. 648, 8 Am.S.R. 793; 
Eten v. Luyster, 60 N.Y. 252; Heaney 
v. Heeney, 2 Den. (N.Y.) 625. 


fa] Thus (1) where defendants 
unlawfully removed the property of 
plaintiff from a building occupied by 
the latter, it was held that “the plain- 
tiff owed no duty to the defendants, 
and was not called upon to gather up 
the fragments of his scattered and 
broken chattels, but was at liberty 
to leave them where the defendant 
left them, and look to the latter for 
their value.’”’ Eten y. Luyster, 60 N.Y. 
252, 260. (2) Where defendant unlaw- 
fully cast loose plaintiff's vessel up- 
on the dock, plaintiff's right to recov- 
er was not affected by his neglect to 
take such measures as were in his 
power to recover and secure it. Hean- 
ey v. Heeney, 2 Den. (N.Y.) 625. 


[b] Surgical operation.—An _  in- 
jured person is not bound, as a mat- 
ter of law, to undergo a serious sur- 
gical operation which would neces- 
sarily be attended by some risk of 
failure or death. Sullivan v. Troga 
mi CO.) 205 NE. 569, 112 NY, 643,0'8 
Am.S.R, 793. 


66. Wiley v. West Jersey R. Co., 
N.J.Law 247. 


[a] For example, where defendant 
negligently started a fire by sparks 
from its engine which spread to plain- 
tiff’'s property, and the station agent 
and others endeavored to put it out 
and believed they had done so, and a 
fresh wind arose and started it anew, 
a tenant’s refusal to extinguish it did 
not sever the chain of causation. 
Wiley v. West Jersey R. Co., 44 N.J. 
Law 247. 


67. Ala.—East Tennessee, etc., R. 
Co. v. Lockhart, 79 Ala. 315. 


Ga.—Southern Ry. Co. v. Daugh- 
drill, 75 S.E. 925, 928, 11 Ga.App. 603. 


Ind.—Balzer v. Waring, 95 N.E. 257, 
176 Ind. 585; Terre Haute, etc, R. 
Co. v. Buck, 96 Ind. 346, 49 Am.R, 168; 
Cincinnati, etc., R. Co. v. Eaton, 94 
Ind. 474, 48 Am.R. 179. 


Iowa.—Liming v. Illinois Cent. R. 
Co., 47 N.W. 66, 81 Iowa 246; Han- 
delun v. Burlington, etc., R. Co., 32 
N.W. 4, 72 Iowa 709. 


Minn.—Schumaker vy. St. Paul, etc., 
R._Co., 48 N.W. 559, 46 Minn. 39, 12 
L.R.A. 257. 


Wis.—Mueller v. Milwaukee St. Ry. 
Co., 56 N.W. 914, 86 Wis. 340, 21 L.R. 
A. 721; Brown v. Chicago, M. & St. 
P. Ry. Co., 11 N.W. 356, 54 Wis. 342, 
41 Am.R. 41. 


[a] For example, the fact that the 
injuries chiefly complained of were 
caused immediately by the act of 
plaintiffs in walking from the place 
where they left a train to the next 
station will not relieve defendant 
from liability therefor, where it ap- 
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The intervening act 
of the injured person®? or of some third person®* 
which is involuntary and the result of the wrong- 


TORTS 


of causation. 


pears that plaintiffs’ act in so walk- 
ing was rendered apparently neces- 
sary by defendant’s wrongful act, and 
was not negligent. East Tennessee, 
etc., R. Co. v. Lockhart, 79 Ala. 315; 
Brown v. Chicago, M. & St. P. Ry. Co., 
11 N.W. 356, 54 Wis. 342, 41 Am.R. 
41. But see Lewis v. Flint, etc., R. 
Co., 19 N.W. 744, 54 Mich. 55, 52 Am. 
R. 790 (where a carrier’s negligence 
in carrying plaintiff past the railroad 
station was not the proximate cause 
of an injury received by plaintiff 
while walking along the track in an 
effort to reach a highway). 


[b] Avoiding danger to property. 
—Where defendant negligently al- 
lowed piles of iron to remain on a 
public wharf, and plaintiff's Steam- 
boat was moored to the wharf, and 
the river afterward rose and the boat 
struck on the iron, and to avoid the 
danger it was backed into the stream, 
where it was struck by a floating 
body and sunk, it was held that de- 
fendant was liable. Pittsburgh v. 
Grier, 22 Pa. 54, 60 Am.D. 65. 


68. Ind.—Cincinnati, H. & D. Ry. 
Co. v. Acrea, 82 N.E. 1009, 42 Ind. 
App. 127. 


Kan.—Schwarzchild & Sulzberger 
Co. v. Weeks, 83 P. 406, 72 Kan. 190. 


Me.—Currier v. McKee, 59 A. 442, 
99 Me. 364, 3 Ann.Cas. 57. 


Neb.—Hilligas v. Kuns, 124 N.W. 
925, 86 Neb. 68, 26 L.R.A.N.S. 284, 20 
Ann.Cas, 1124, 


N.H.—Ricker vy. Freeman, 50 N.H. 
420, 9 Am.R. 267. 


N.Y.—Lowery v. Manhattan R. Co., 
IN.E+608,-99 N.Y. 158;°52 Am: R. 12; 
Vandenburgh v. Truax, 4 Den. 464, 47 
Am.D. 268. 


Pa.,—Chambers v. Carroll, 49 A, 128, 
199 Pa. 371. 


Tenn.—Johnson y. Perry, 2 Hum- 
phr. 569. 
Eng.—Scott v. Shepherd, W.BI. 


892, 96 Reprint 525, 3 Wils.C.P. 403, 
95 Reprint 1124. 


[a] Por example (1) where de- 
fendant’s wrongful act or neglect has 
placed a third person in a position of 
peril and the endeavors of the latter 
to escape have injured plaintiff, the 
involuntary act of the third person 
is “but a link in the chain of causes 
of injury of which the defendant is 
the wrongful author.” Ricker v. 
Freeman, 50 N.H. 420, 482, 9 Am.R. 
267. (2) Where a passenger in a 
railroad station is injured by tramp- 
ling in attempting in her excitement 
to escape with others from the build- 
ing which was partly demolished by 
the collision of two trains, the colli- 
sion is the proximate cause of the in- 
jury, although she was uninjured by 
the accident itself. Cincinnati, H. & 
D. Ry. Co. v. Acrea, 82 N.E.. 1009, 42 
Ind.App, 127. (3) Where defendant 
attempted illegally to chastise a 
slave, and the latter, in his flight to 
avoid the chastisement, jumped down 
a precipice and fractured his leg, de- 


pase 


doer’s act or omission will not cut short the chain 

Thus the intervening act of an in- 
jured person is not the proximate cause of his injury — 
where he endeavors to escape®® or attempts to rescue — 
a third person’? from a place of peril into which 
they were placed by defendant. Where defendant 
negligently places himself in a perilous position, 
acts of third persons in rescuing defendant which 
injure plaintiff do not break the causal connection.** 


[§ 36] c. Act of Irresponsible Individual. Where 


fendant was held liable to the own- 


ler of the slave for such injuries, since 


they were the direct consequence of 
the illegal act. Johnson v. Perry, 2 
Humphr. (Tenn.) 569. 


[b] Baquib case.—Where Gefend- 
ant threw a lighted squib, made of 
gunpowder, into a market house, 
which squib was tossed away by sev- 
eral persons successively to prevent 
injury until it exploded and injured 
plaintiff, the throwing of the squib by 
defendant was the proximate cause of 
the injury. Scott v. Shepherd, W. 
Bl. 892, 98 Reprint 525, 3 Wils.C.P. 
403, 95 Reprint 1124. ~ 


69. U.S.—Stokes v. Saltonstall, 13 
Pet. 181, 10 L.Ed. 115. 


ee ae : 


Mass.—Lund v. Tyngsboro, 11 Cush. - : 


563, 59 Am.D. 159; Ingalls v. Bills, 9 
Mete. 1, 43 Am.D. 346. 


Minn.—Schumaker v. St. Paul, etce., 
R. Co., 48 N.W. 559, 46 Minn. 39, 12 
L.R.A. 257; Wilson’v. Northern Pac. 
R. Co., 3 N.W. 333, 26 Minn. 278, 37 
Am.R. 410. 


Mo.—Estes v. Missouri Pac. R. Co., 
85 S.W. 627, 110 Mo.App. 725. 


N.J.—Tuttle v. Atlantic City R. Co., 
49 A. 450, 66 N.J.Law 327, 88 Am.S.R. 
491, 54 L.R.A. 582. 


N.Y.—Ehrgott v. New York, 96 N. 
Y. 264, 48 Am.R. 622; Twomley v. 


Central Park, etc., R. Co., 69 N.Y. 158, 


25 Am.R. 162; Buel v. New York Cent, 
R. Co., 31 N.Y. 314, 88 Am.D. 271. 


Wis.—Brown v. Chicago, ete, R. 
Co., 11 N.W. 356, 911, 54 Wis. 342, 41 
Act ee 41; Oliver vy. La Valle, 36 Wis. 


Eng.—Woolley v. Scovell, 7 L.J.K. 
B.O.S. 41; Jones v. Boyce, 1 Stark. 
493, 2 E.C.L. 189, 171 Reprint 540. 


70. Gibney v. State, 33 N.E. 142, 
137 N.Y. 1, 33 Am.S.R. 690, 19 LARA. 
365; Eckert v.-Long Island R. Co., 
43 N.Y. 502, 3 Am.R. 721. 


[a] Thus (1) where defendant had 
negligently allowed an opening in the 
railing of a bridge over a canal to re- 
main unguarded, it was held liable 
for the death of a father, drowned 
while endeavoring to save his son 
who had fallen through the opening. 
Gibney v. State, 33 N.E. 142, 137 N.Y. 
1, 33 Am.S.R. 690, 19 L.R.A 365. (2) 
Where a railroad train is driven at a 
dangerous speed and a person is 
killed while endeavoring to rescue a 
child, the company is liable. Heckert 
v. Long Island R, Co., 43 N.Y. 502, 3 
Am.R. 721. ‘ 


[b] Principle does not apply un- 
less there was negligence either as to 
the person whose safety was im- 
periled or as to the rescuer after his 
efforts to make the rescue had begun. 
Jackson v. Standard Oil Co., 26 S.E. 
60, 98 Ga. 749. i 


Acts in emergencies see Negli 
§§ 92-96, 517-519. amish 


71. Guille v. Swan, 19 Johns. 


Y.) 381, 10 Am.D. 234. sop 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 36-37] 


the act of an irresponsible plaintiff or third person 
intervenes as the direct cause of the damage, the 
liability of defendant continues unbroken.7? 
cordance with this principle, where a wholesale deal- 
er sells to a retailer an article rendered inherently 
dangerous by act of the vendor, the dangerous qual- 
ity being secret and undisclosed, as in the case of 
a sale of poisonous drugs as harmless medicines, a 
subsequent sale in good faith by the retailer will 
be considered so far involuntary that the whole- 
This principle also 


saler’s liability will continue.7? 


TORTS 


In ac- 


same.*4 


applies where a manufacturer or dealer sells a ma- 


{a] Ilustration.—Where third per- 
sons injured plaintiff’s garden in res- 
cuing defendant who had descended in 
a balloon in a perilous position in the 
garden, defendant is liable for such 
injury. Guille v. Swan, 19 Johns. (N. 
Y.) 381, 10 Am.D, 234. 


72. Binford v. Johnston, 82 Ind. 
426, 42 Am.R. 508; Anderson v. Set- 
tergren, 111 N.W. 279, 100 Minn. 294; 
Martinez v. Trujillo, 24 Porto Rico 
271, 273 [cit Cye]; Dixon v. Bell, 5 
M.&S. 198, 105 Reprint 1023, 1 Stark. 
287, 2 EB.C.L. 114, 171 Reprint 475; 
Lynch v. Nurdin, 1 Q.B. 29, 4 P.&D. 
672, 41 B.C.L. 422, 1138 Reprint 1041; 
Farrant v. Barnes, 11 C.B.N.S. 553, 
103 E.C.L. 553, 142 Reprint 912. 


[a] Illustration.—Defendant neg- 
ligently left his horse and cart un- 
attended in a public street. Plain- 
tiff, a child seven years of age, got 
on the cart to play. Another child 
led or drove the horse on; plaintiff 
fell from the cart and the cart wheel 
ran over him and broke his leg. De- 
fendant was held liable although 
plaintiff was a trespasser. Lynch v. 
Nurdin, 1 Q.B. 29, 4 P.&D. 672, 41 BE. 
C.L. 422, 113 Reprint 1041. 


[b] Dangerous articles.—(1) One 
who delivers a carboy of nitric acid 
to a carrier, without informing him 
of its contents, is liable for an injury 
occasioned by the leaking of the acid 
upon another carrier to whom it is 
delivered by the first in the ordinary 
course of business to be carried to its 
destination. Farrant v. Barnes, 11 C. 
B.N.S. 553, 103 E.C.L. 553, 142 Reprint 
912. (2) Where defendant sold pis- 
tol cartridges to boys of ten and 
twelve years of age, who left one of 
them lying on the floor of their home, 
where it was picked up and dis- 
charged by a six-year-old child, it 
was held that the negligence of the 
two purchasers of the cartridges did 
not break the sequence. This result 
should have been anticipated by de- 
fendant when he sold the cartridges. 
Binford v. Johnston, 82 Ind. 426, 42 
Am.R. 508. (3) Where defendant 
loaned a loaded rifle to a minor in 
violation of statute, he is liable for 
injuries to plaintiff as a result of the 
minor’s shooting. Anderson v. Set- 
tergren, 111 N.W. 279, 100 Minn. 294. 
(4) Where defendant, the owner of 
a loaded gun, sent a young girl of tite 
age of thirteen or fourteen to fetch 
it, with directions to take out the 
priming, and the girl received the gun 
and in jest pointed it at plaintiff's 
son and pulled the trigger, and the 
gun went off and the bullet struck 
the son, defendant was held liable. 
Dixon v. Bell, 5 M.&S. 198, 105 Re- 
print 1023, 1 Stark. 287, 2 E.C.L. 114, 
171 Reprint 475. (5) Where defend- 
ant had sold gunpowder to a child 
eight years old, it was held that he 
was not liable for injuries caused to 
the child by its explosion. This, how- 
ever, was on the ground that the gun- 
powder had been in the possession 
and control of the child’s parents for 
more than a week before the injury 
occurred and on the day of the acci- 


dent had been handed to the child by 
his mother to play with. Hence the 


wrongful act of the mother inter- 
renee Carter v. Towne, 103 Mass. 


Attractive nuisance doctrine see 
Negligence §§ 155-189. 


73. Ga.—Blood Balm Co. v. Coop- 
er, 10 S.B. 118, 83 Ga. 457, 20 Am. 
S.R. 324, 5 L.R.A. 612. 


Mass.—WNorton v. Sewall, 106 Mass. 
143, 8 Am.R. 298. 


N.Y.—Thomas vy. Winchester, 6 N. 
Yu. 8975" 57 “Am. Dr 455. 


Pa.—Elkins v. McKean, 79 Pa. 498. 


W.Va.—Peters v. Johnson, 41 S.E. 
190, 50 W.Va. 644, 88 Am.S.R. 909, 57 
L.R.A. 428. 


Eng.—George v. Skivington, L. R. 5 
Exch, 1. 


See Food §§ 90-98; Negligence § 
326 et seq. 


Necessity of privity of contract see 
supra § 13. 


74. U.S.—Huset v. J. I 
Threshing Mach. Co., 120 F. 
CCAS 237, 2 61) ERA. 1303. 


Cal.—Lewis v. Terry, 43 P. 398, 111 
Cal. 39, 52 Am.S.R, 146, 31 L.R.A. 220. 


Ga.—Woodward v. Miller, 46 S.EB. 
847, 119 Ga. 618, 100 Am.S.R. 188, 64 
L.R.A, 932. 


Mass.—Bishop v. Weber, 1 N.E. 
154, 139 Mass. 411, 52 Am.R. 715; 
Wellington v. Downer Kerosene Oil 
Co., 104 Mass. 64. 


Minn.—Schubert v. J. R. Clark Co., 
51 N.W. 1103, 49 Minn. 331, 32 Am.S. 
R. 559, 15 L.R.A. 818. 


N.Y.—Kuelling v. Roderick Lean 
Mie reo nwa. IN e098. LSom IN. toy 
111 Am.S.R. 691, 2 L.R.A.N.S. 308, 5 
Ann.Cas, 124. 


Pa.—Elkins v. McKean, 79 Pa. 493. 


Eng.—Heaven v. Pender, 11 Q.B.D. 
503; Langridge v. Levy, 6 L.J.Exch. 
137, 2 M.&W. 519 [aff 1 H.&H. 325, 4 
M.&W. 337]. 


[a] Article dangerous only when 
used in combination.—Where the ar- 
ticle is in itself harmless and be- 
comes dangerous only by being used 
in combination with some other ar- 
ticle, the vendor, having no. knowl- 
edge that it is to be used in such 
combination, is not liable to a third 
person who purchases the article 
from the original vendee, and who is 
injured while using it in such combi- 
nation, although by mistake a dif- 
ferent article was sold from what 
was intended. Davidson v. Nichols, 
11 Allen (Mass.) 514. 


75. U.S.—The Santa Rita, 176 F. 
890, 100 C.C.A. 360, 30 L.R.A.N.S. 1210 
[rev 173 F. 413]; McGill v. Michigan 
SVUS: [Cos 244 ok. (783, TOE. CA. 618; 
The Joseph B. Thomas, 81 F. 578. 


Cal.—Kenyon v. Hartford Accident 
& Indemnity Co., 260 P. 952, 86 Cal. 


ar case 
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chine, gun, or other article, or erects a scaffold 
or other structure, which is inherently dangerous 
by reason of secret and undisclosed defects, and the 
purchaser or a third person is injured in using the 


[§ 37] d. Foreseeable Intervention. If the inter- 
vention of a responsible and intelligent human be- 
ing might reasonably have been anticipated, such 
intervention will not exonerate the original wrong- 
doer,?° but the rule is otherwise if such interven- 


App. 269. 
Ill.—Weick v. Lander, 75 Ill. 93. 


Ind.—Dunlap v. Wagner, 85 Ind. 
529, 44 Am.R. 42. 


Mass.—McCauley v. Norcross, 30 N. 
BH. 464, 155 Mass. 584; Lane v. Atlan- 
tic Works, 111 Mass. 136; Powell v. 
Deveney, 3 Cush. 300, 50 Am.D. 738. 


Neb.—Hilligas v. Kuns, 124 N.W. 
925, 86 Neb. 68, 26 L.R.A.N.S. 284, 20 
Ann.Cas. 1124. 


N.J.—Smith v. New York, etc., R. 
Co., 46 N.J.Law 7; Hughes v. Me- 
ee Se 43 N.J.Law 459, 39 Am.R. 


N.Y.—Swain v. Schieffelin, 31 N. 
E. 1025, 134 N.Y. 471, 18 L.R.A. 385; 
Cohen v. New York, 21 N.E. 700, 113 
INDY. 532) LO 2Am!S R06 2455 baertaeas 
406; Ryan v. Miller, 12 Daly 77. 


Ohio—Harriman v. Pittsburgh, etc., 
R. Co., 12 N.E. 451, 45 OhioSt. 11, 4 
Am.S.R. 507. 


Pa.—Koelsch v. Philadelphia Co., 
25 Al 522, 152 Pa. 355, 34, Am SiR 
658, 18 L.R.A. 759. 


S.C.—Harrison vy. Berkley, 32 S.G.L. 
525, 47 Am.D. 578.: 


Tex.—St. Louis, B. & M. Ry. Co. v. 
Maddox, 152 S.W. 225; Southwestern 
Telegraph & Telephone Co. v. Long, 
(Civ.App.) 183 S.W. 421; Bird v. Hol- 
brook, 4 Bing. 628, 13 E.C.L. 667, 130 
Reprint 911; Illidge v. Goodwin, 5 C. 
&P. 190, 24 E.C.L. 520, 172 Reprint 
934; Hughes v. Macfie, 2 H.&C. 744; 
Lynch v. Knight, 9 H.L.Cas. 577, 11 
Reprint 854; Clark v. Chambers, ,3 
Q.B.D. 327. 


“Tt cannot, however, be considered 
that in all cases the intervention even 
of a responsible and intelligent hu- 
man being will absolutely exonerate 
a preceding wrong-doer. Many in- 
stances to the contrary have occurred, 
and these are usually cases where it 
has been found that it was the duty 
of the original wrong-doer to antici- 
pate and provide against such inter- 
vention, because such intervention 
was a thing likely to happen in the 
ordinary course of events.” Stone v. 
Boston, “ete, RR. Co,;) 51 IN woe aa 
Mass. 536, 540, 41 L.R.A. 794 (per 
Allen, J.). 


[a] Illustrations.—(1) Thus, where 
defendant, who was building a house, 
put in use a defective ladder, and a 
workman fell therefrom and knocked 
a man below him off a platform, it 
was held that the defect in the ladder 
was the proximate cause of the lat- 
ter’s injury. Ryan v. Miller, 12 Daly 
77, 17 N.Y.Wkly.Dig. 112 [aff 99 N. 
Y. 665]. (2) Where plaintiff, a horse- 
shoer, shod a horse for A, and de- 
fendant, with the intent of making 
A believe that plaintiff's work was 
badly done, loosened the shoe, a dscla- 
ration setting forth these facts and 
averring that plaintiff lost the cus- 
tom of A stated a cause of action. 
Hughes v. McDonough, 43 N.J.Law 
459, 39 Am.R, 603. (3) Where defend- 
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tion could not have been reasonably anticipated.*® 


[§ 38] 5. Unconscious Instrument. 
of defendant continues unbroken where the injury is 
directly caused by an unconscious instrument either 
set in motion by the wrongdoer, the original force 
imparted to it not having spent itself,’* or made 
effective by his negligence or other wrong, which 


continued to be operative at the 
occurred.*® 


ant, in violation of a statute, issued a 
permit to one M, the owner of a gro- 
cery cart, under which M kept the 
cart standing in the street, the thills 
being tied with strings, and an ice 
wagon struck the wheels of the cart 
and turned it around, and the string 
broke and one of the thills struck 
plaintiff’s intestate, killing him, de- 
fendant was held liable. Cohen v. 
New York, 21 N.E. 700, 113 N.Y. 532, 
10 Am.S.R. 506, 4 L.R.A. 406. (4) 
Where plaintiff, a manufacturer of 
ice cream, purchased coloring matter 
manufactured by defendants, which 
was represented to be harmless, but 
which contained arsenic, it was held 
that defendants were liable for loss 
of custom suffered by plaintiff, since 
the refusals of the customers further 
to patronize plaintiff were not such 
intervening acts as would cut short 
the chain of events. Swain v. Schief- 
felin, 31° N.H; 1025, 1384 N.Y. 474, 18 
L.R.A. 385. (5) Where defendant’s 
servants negligently left a signal tor- 
pedo on its railroad track and a boy 
picked it up, and in playing with it 
caused it to explode and injure plain- 
tiff, another boy, defendant’s negli- 
gence was the proximate cause. Har- 
riman vy. Pittsburgh, ete., R. Co., 12 
N.E. 451, 45 OhioSt. 11, 4 Am.S.R. 507. 
(6) Where defendant left a horse and 
cart standing in the street with no 
one to watch them, he was held lia- 
ble for any damage done by them, al- 
though occasioned by the act of a 
passer-by who struck the horse. _IIl- 
lidge vy. Goodwin, 5 C.&P. 190, 24 E.C. 
L. 520, 172 Reprint 934. (7) Defend- 
ant unlawfully placed a barrier set 
with spikes across a private road and 
a third party removed it and set it 
across a footpath. On a dark night 
plaintiff walking along the footpath 
encountered the barrier and was in- 
jured. It was held that the injury 
was the proximate result of defend- 
ant’s act. “A man,” said Cockburn, 
J., “who unlawfully places an ob- 
struction across either a public or 
private way may anticipate the re- 
moval of the obstruction, by some one 
entitled to use the way, as a thing 
likely to happen; and if this should 
be done, the probability is that the 
obstruction so removed will, instead 
of being carried away altogether, be 
placed Somewhere near.’ Clark v. 
Chambers; 3 -Q. B.D. °327, —338.¢8) 
Where defendant, an unlicensed deal- 
er, furnished intoxicating liquor on 
Sunday to A, whom later, while help- 
less and unconscious, he placed in a 
sleigh to which plaintiff's horse was 
attached, he was liable for the loss of 
the horse caused by the inability of A 
to drive. Dunlap v. Wagner, 85 Ind. 
529, 44 Am.R. 42. See Intoxicating 
Liquors § 293 et seq. 


7G. Stone v. Boston, ete., R. Co., 51 
N.E. 1, 171 Mass. 536, 41 L.R.A. 794; 
Tutein v. Hurley, 98 Mass. 211, 93 Am. 
D. 154; McGhee v. Norfolk, ete., R. 
Co., 60 S.E. 912, 147 N.C. 142, 24 L.R. 
AUING Se 9. 


[a] For example (1) Where de- 
fendant railroad company had neg- 
ligently allowed its platform to be- 
come saturated with oil and it was 


TORTS 


The liability 


time the injury 


subsequently fired by the carelessness 
of a teamster in dropping a match, 
causing the destruction of plaintiff's 
buildings, it was held that defendant 
was not liable, as the act of the 
teamster in dropping the match 
was not to have been anticipated as 
likely to occur. Stone v. Boston, etc., 
R. Co., 51 NE. 1, 171 Mass: 536). 41 
L.R.A. 794. (2) Where hoisting 
shears were held in position by two 
guys, and a stevedore cast the front 
guy loose and did not refasten it, and 
the next day some boys swung on the 
rear guy and caused the shears to 
fall and break, when they would not 
have fallen but for the swinging of 
the boys, and the swinging of the 
boys would not have caused them to 
fall had the stevedore refastened the 
front guy, it was held that the steve- 
dore was not liable for the injury to 
the shears by the fall. Tutein v. Hur- 
ley, 98 Mass. 211, 93 Am.D. 154. (3) 
One who stores dynamite in a wood- 
en building without giving proper 
warning cannot be expected to antici- 
pate the act of one who shoots at a 
knot hole in the building and thus 
causes the dynamite to explode. Mc- 
Ghee v. Norfolk, etc., R. Co., 60 S.E. 
912, 147 N.C. 142, 24 L.R.A.N.S. 119. 


77. Ala.—Alabama Great Southern 
ee v. Chapman, 2 So. 738, 80 Ala. 
615. 


Ind.—Billman v. Indianapolis, etce., 
R. Co., 76 Ind. 166, 40 Am.R. 230. 


Md.—Baltimore, ete, R. Co v. 
Reaney, 42 Md. 117. 


Mo.—Forney v. Geldmacher, 75 Mo. 
113, 42 Am.R. 388. 


N.J.—Hammill v. Pennsylvania R. 
Co., 29 A. 151, 56 N.J.Law 370, 24 L. 
R.A. 53h. 


Okl.—Oklahoma Gas &-Hlectric Co. 
v. Lukert, 84 P. 1076, 16 Okl. 397. 


Or.—Hartwig v. N. P. Lumber Co., 
25° P. 358; 19 Or, 522. 


Ril. —heéev.e Union wR, yO. la) Ave 
383, 34 Am.R. 668. 


[a] Thus (1) where a cow thrown 
by an engine struck the ground, 
bounced, and fell against plaintiff, it 
was held that the bounce and fall of 
the cow were not so far the proxi- 
mate cause of the injury as to isolate 
defendant’s negligence. Alabama 
Great Southern R. Co. v. Chapman, 
2 So. 738, 80 Ala. 615. (2) One who 
strikes a horse, causing it to run 
away and collide with another’s team, 
is liable for the injury. Forney vy. 
Geldmacher, 75 Mo. 113, 42 Am.R. 388, 


78. Ky.—WHzell v. Outland, 72 S.W. 
784, 24 Ky.L. 1970. 


Mo.—Miller v. St. Louis, 
Co., 2 S.W. 439, 90 Mo. 389. 


N.C.—Hayes vy. Southern Ry. Co., 
53 S.E. 847, 141 N.C. 195. 


Or.—Ahern v. Oregon Telephone & 
Telégraph .Co.,. 38 Py. 403) $5 P. 549, 
24 Or. 276, 22 L.R.A. 635. 


., Tenn.—Postal Tel.-Cable Co. vy. Zop- 
fi, 24 S.W. 633, 93 Tenn. 369, 374; Rast 


OCG) aE, 


For later cases, developments and changes in the law see Annotations, 


[§ 39] C. Concurring Cause."® 
cause need not be the sole cause.®° If several efficient 
causes contribute to an injury, and without the 
operation of each the injury would not have oc- 
curred, each cause is a proximate cause.°? 
the act or neglect of a third person concurs with that 
of the original wrongdoer, both being efficient causes 
in producing the injury, the liability of the latter 
continues,®? and the same is true if the negligence of 


ra - Vs ee ee 


[§§ 37-39 


The proximate 


Where 


Tennessee, etc., R. Co. v. Kelly, 20 S. 
W. 312, 91 Tenn. 699, 704, 30 Am.S.R. 
902, 17 L.R.A. 691; Deming v. Mer- 
chants’ Cotton-Press, etc., Co., 17 S. 
we 89, 90 Tenn. 306, 353, 13 L.R.A. 
518. 


[a] For example (1) where de- 
fendant’s locomotive set fire to a 
fence, which was burned, and cattle 
got into plaintiff’s field and damaged 
the crop, the burning of the fence 
was the proximate cause. Miller v. 
St. Louis, ete., R:- Co., 2. S.W. 439, 90 
Mo. 389. (2) Where defendant was 
the aggressor in a fight with a third 
party with whom he and plaintiff were 
driving in a wagon, and the team ran 
away and plaintiff was thrown out 
and injured, defendant was held lia- 
ble. Ezell v. Outland, 72 S.W. 784, 
24 Ky.L. 1970. (3) Where a tres- 
passér on defendant’s train was forci- 
bly ejected therefrom by defendant’s 
brakeman, while the train was moving 
rapidly, and in falling struck a clear- 
ance post by the side of the track, 
and was thereby thrown under the 
car wheels and injured, the wrongful 
act of the brakeman was the “proxi- 
mate cause” of the injury. 
Pours Ry. Co., 53 S.E. 847, 141 N.C. 


79. Joint and several liability see 
infra §§ 44-49. 


Particular torts see cross refer- 
ences supra p 1087. 


80. Pierson v. Northern Pac. R. 
Co., 100 P. 999, 52 Wash. 595. 


81. City of Louisville v. Hart’s 
Adm’r,-136 S.W. 212, 143 Ky. 171, 35 
L.R.A.N.S. 207; Sweet v. Perkins, 90 
N.E. 50, 196 N.Y. 482; Hardin v. Rust, 
(Tex.Civ.App.) 294 S.W. 625. 


82. U.S.—Washington, etc., R. Co. 
vV., Hickey,. 17. S.Ct. 661, 166 U-Sayoaite 
eats. 1101; Brown v..Coxe, 75 F. 


Cal.—Pastene v. Adams, 49 Cal. 87; 
Hill v. Smith, 32 Cal. 166. 


Idaho.—W oodland Vv. Portneuf 
Marsh Valley Irr. Co., 146 P. 1106, 26 
Idaho 789. 


Ill—American Express Co. vy. Ris- 
ley, 53 N.E. 558, 179 Ill. 295; Pullman 
Palace Car Co. v. Laack, 32 N.E. 285, 
143 Ill. 242, 18 LRA. 215; Carter- 
ville v. Cook, 22 N.E. 14, 129 Tll. 152, 
16 Am.S.R. 248, 4 L.R.A. 721; Union 
R., ete., Co. v. Shacklet, 10 N.E. 896, 
119 Ill. 232; Peoria v. Simpson, 110 
Til. 294, 51 Am.R. 683; Wabash, ete., 
R. Co. v. Shacklet, 105 Ill. 364, 44 Am. 
R. 791; Lacon v. Page, 48 Ill. 499; 
Bloomington v. Bay, 42 Ill. 503; 
liet v. Verley, 35 Ill. 58, 85 Am.D. 342; 
Stone vy. Donk Bros. Coal & Coke Co., 
199 Ill.App. 64; MecGary v. West Chi- 
cago St. R. Co., 85 Ill. App. 610. 


Ind.—Louisville, ete., Ferry Co. v. 
Nolan, 34 N.E. 710, 185 Ind. 60; Henry 
v. Dennis, 93 Ind. 452, 47 Am.R. 378; 
Beaning v. South Bend Electric Co., 
90 N.E. 786, 45 Ind.App. 261. 


Iowa.—Watters v. City cof Water- 
loo, 101 N.W. 871, 126 Iowa 199. 


same title and section number. 
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§§ 39-40] ~ 


defendant concurred with some accidental cause to 
which plaintiff had not legally contributed.®? 


[§ 40] D. Accompanying Condition.* Where 
two distinct causes, unrelated in operation, con- 


Kan.—Crow v. Colson, 256 P. 971, 
123 Kan. 702, 58 A.L.R. 457; Kansas 
City v. Slangstrom, 36 P. 706, 53 Kan. 
431; Atchison vy. King, 9 Kan. 550; 
Clay Center v. Jevons, 44 P. 745, 2 
Kan.App. 568. 


Ky.—Louisville Home Telephone 
Co. v. Gasper, 93 S.W. 1057, 123 Ky. 
128, 9 L.R.A.N.S. 548; Syndor v. Ar- 
nold, 92 S.W. 289, 122 Ky. 557. 


Me.—Allison v. Hobbs, 51 A. 245, 96 
Me. 26; Lake vy. Milliken, 62 Me. 240, 
16 Am.R. 456. 


Mass.—Hayes v. Hyde Park, 27 N.E. 
522, 153 Mass. 514, 12 L.R.A. 249; 
Flagg v. Hudson, 8 N.E. 42, 142 Mass. 
280, 56 Am.R. 674; Eaton vy. Boston, 
aN R. Co., 11 Allen 500, 87 Am.D. 


Minn.—Johnson vy. Northwestern 
Tel. Exch. Co., 51 N.W. 225, 48 Minn. 
433; Campbell v. Stillwater, 20 N.w. 
320, 32 Minn. 308, 50 Am.R. 567; John- 
son v. Chicago, ete., R. Co., 16 N.W. 
488, 31 Minn. 57; Griggs v. Flecken- 
stein, 14 Minn. 81,100 Am.D. 199; Mc- 
Mahon v. Davidson, 12 Minn. 357. 


Miss.—Westerfield v. Shell Petrole- 
me Corporation, 138 So. 561, 161 Miss. 


N.H.—Hooksett v. Amoskeag Mfg. 
Co., 44 N.H. 105. 


N.J.—Hammill v. Pennsylvania R. 
Cone 29-AS tsi, 565 Nea. Law $70) °24 fi 
R.A, 531; Cuff v. Newark, ete., R. Co., 
35 N.J.Law 17, 10 Am.R. 205 [aff 35 
N.J.Law 574]. 


N.Y.—Sweet v. Perkins, 90 N.E. 50, 
196 N.Y. 482; Slater v. Mersereau, 64 
IN Los: Barrett’ vy. Third Ave. BR. 
Co., 45 N.Y. 628; Webster v. Hudson 
River R. Co., 38 N.Y. 260, 7 Transcr. 
A. 98; Sheridan v. Brooklyn City, etc., 
RE AOOn eso UNO) 39)2.990 AmeDs 49057 
Transcr.A. 49, 34 How.Pr. 217; Creed 
v. Hartmann, 29 N.Y. 591, 86 Am.D. 
341; Colegrove v. New York, ete., R. 
Co., 20 N.Y. 492, 75 Am.D. 418; Chap- 
man v. New Haven R. Co., 19 N.Y. 341, 
75 Am.D. 344. 


Or.—Trickey v. Clark, 93 P. 457, 50 
Or. 516; Strauhal v. Asiatic Steam- 
ship Co., 85 P. 230, 48 Or. 100. 


Pa.—Koelsch v. Philadelphia Co., 25 
A. 522, 152 Pa. 355, 34 Am.S.R. 653, 18 
L.R.A. 759; Bunting v. Hogsett, 21 A. 
Sle ooo4, hod vba. 860, 20 AMS. Re 192, 
12 L.R.A. 268; Carlisie v. Brisbane, 
GA. 372,113 Pa. 544,57 Am.R. 483; 
North Pennsylvania R. Co. v. Ma- 
honey, 57 Pa. 187; Delaware, 
Canal Co. v. Torrey, 33 Pa. 143. 


Porto Rico.—Cubano v. Jimenez, 32 
Porto Rico 155. 


Tenn.—Snyder v. Witt, 42 S.W. 441, 
99 Tenn. 618. 


Tex.—Gulf, etc., R. Co. v. McWhirt- 
er, 14 S.W. 26, 77 Tex. 356, 19 Am.S.R. 
755; Northern Texas Utilities Co. v. 
Floyd, (Civ.App.) 21 S.W.(2d) 6; City 
of Waco v. Branch, (Civ.App.) 8 S.W. 
(2d) 271. 


W.Va.—Day v. Louisville Coal, etc., 
Co., 53 S.E. 776, 60 W.Va. 27,10 L.R.A. 
N.S. 167. 

Wis.—Folsom v. Apple River Log- 
Driving Co., 41 Wis. 602. 


Eng.—Burrows v. March Gas, etc., 


etc., 


TORTS 


Co., L.R. 5 Exch. 67 [aff L.R. 7 Exch. 
96]; Hughes v. Macfie, 2 H.&C. 744; 
Mathews v. London St. Tramways 
Corb? Ieee BAe 


[a] Tllustrations.—(1) Thus, 
where defendant negligently piled 
lumber along a gangway, and a team 
driven by one R was so negligently 
driven that the wheel caught the end 
of one of the timbers and threw it 
down, it was held that “if the tim- 
bers were negligently piled by the de- 
fendants, the negligence continued 
until they were thrown down, and 
(concurring with the action of R) was 
a direct and proximate cause of the 
injury sustained by the plaintiff.” 
Pastene v. Adams, 49 Cal. 87, 90. (2) 
Where the conductor of defendant’s 
car compelled a child, who was a 
passenger, to stand on the platform, 
and another passenger, while leaving 
the car hastily, pushed the child from 
the platform and the latter was killed, 
it was held that the wrongful acts of 
conductor and passenger had con- 
curred in producing the death and 
that defendant was_ responsible. 
Sheridan v. Brooklyn City, ete., R. Ce., 
36 N.Y. 39, 93 Am.D. 490, 1 Transcr.A. 
49, 34 How.Pr. 217. (3) Where one B, 
who had a box of tools on his shoul- 
der, was struck by’ an engine negli- 
gently driven by one of defendant’s 
employees, and some of the tools flew 
through the air and struck plaintiff, 
it was held that, although the injury 
was the result of the concurring neg- 
ligence of B and defendant, the lat- 
ter was. responsible. Hammill v. 
Pennsylvania R. Co., 29 A. 151, 56 N. 
J.Law 370, 24 L.R.A. 531. (4) Where 
defendant left barrels of fish brine in 
a public street, and a third person 
spilled it, and cattle licked the brine 
and died, it was held that defendant 
was liable, the leaving of the barrels 
of brine in the street being the proxi- 
mate cause. Henry v. Dennis, 93 Ind. 
452, 47 Am.R. 378. (5) One who fouls 
a stream is none the less responsible 
because others have contributed to 
the same injury. Hill v. Smith, 32 
Cal. 166; Delaware, etc., Canal Co. v. 


Torrey, 33 Pa. 143 


Rule in highway cases see High- 
ways § 456 note 79 et seq. 


83. Conn.—Baldwin v. Greenwoods 
Turnpike Co., 40 Conn, 238, 16 Am.R. 
33. 


Ind.—Beaning v. South Bend Elec- 
tric Co., 90 N.E. 786, 45 Ind.App. 261. 


Mass.—Denison v. Lincoln, 131 
Mass. 236. 


N.Y.—Ring v. Cohoes, 77 N.Y. 83, 33 
Am.R. 574. 


Pa.—Weinberg v. Pavitt, 155 A. 867, 
304 Pa. 312. 


But see Cook v. Minneapolis, etc., 
R. Co., 74 N.W. 561, 98 Wis. 624, 644, 
67 Am.S.R. 830, 40 L.R.A. 457 (where 
a fire started by a railroad’s negli- 
gence united with a fire having no 
responsible origin, and the fire, after 
the union, destroyed plaintiff's prop- 
erty, and either fire, if the other had 
not existed, would have destroyed the 
property, the fire started by the rail- 
road is the remote, and not the proxi- 
mate, cause of the injury). See also 
Railroads § 1294 note 60. 
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tribute to an injury, one of them being a direct 
cause and the other merely furnishing the condi- 
tion or giving rise to the occasion by which the in- 
jury was made possible, the former will alone be 
regarded as responsible for the result.§5 


[a] Thus, if the act of a dog is 
the sole and proximate cause of the 
shying of a horse and such shying is 
not the result of any vicious habit of 
the horse, the fact that the shying 
contributed to plaintiff's injury will 
hot prevent a recovery against the 
owner of the dog. Denison y. Lincoln, 
131 Mass. 236. 


84. Particular torts see cross ref- 
erences supra p 1087. 


Viclation of Sunday regulations 
see Sunday § 85. 


85. U.S.—Orton vy. Pennsylvania R. 
Co., 7 F.@2d) 36. 


- Ind.—Louisville, etc., Ferry Co. v. 
Nolan, 34 N.E. 710, 135 Ind. 60. 


Kan.—St. Louis & S. F. R. Co. v. 
Justice, 101 P. 469, 80 Kan. 10; Mis- 
souri Pac. R. Co. v. Columbia, 69 P. 
338, 65 Kan. 390, 58 L.R.A. 399. 


Mass.—Stone v. Boston, ete., R. Co., 
51 N.E. 1, 171—Mass. 536, 41 L.R.A. 
794; Boulester vy. Parsons, 36 N.E. 
790, 161 Mass. 182; Silver v. Frazier, 
3 Allen 382, 8 Am.D. 662. 


Mich.—Lewis v. Flint, etc., R. Co., 
PEA 744, 54 Mich. 55, 52 Am.R. 
EG 


Mo.—Saxton v. Missouri Pac. R. Co., 
72 S.W. 717, 98 Mo.App. 494. 


N.Y.—Hope v. Fall Brook Coal Co., 
38 N.Y.S. 1040, 3 App.Div. 70. 


Pa.—Berry v. Sugar Notch, 43 A. 
240, 191 Pa, 345. 


Wis,—Mueller v. Milwaukee St. Ry. 
Co., 56 N.W. 914, 86 Wis. 340, 21 L.R. 
A. 721. 


[a] Niustrations.—(1) Plaintiff, a 
night switchman, was injured while 
coupling an engine to a gondola car. 
The engine had a light, but just as 
the car was reached there was an 
escape of steam from the relief valve 
of the cylinder or steam chest and 
also from the piston of the cylinder. 
This was due to the act of the engi- 
neer who reversed his engine to de- 
crease motion. The steam blinded 
plaintiff as he reached over to make 
the coupling and his hand was caught 
between the bumpers. It was held 
that the cause of the injury was the 
action of the buffers in coming to- 
gether and that the escape of the 
steam was merely a condition. .Hope 
v. Fall Brook Coal Co., 38 N.Y.S. 1040, 
38 App.Div. 70. (2) Where plaintiff 
was leading a horse behind a wagon, 
and defendant’s dog bit the horse, it 
was held that “the leading of a horse 
behind a wagon was simply a condi- 
tion, and not, in any just sense, a con- 
tributory cause of the injury. . . . 
The law does not pay this respect to 
the characteristics or prejudices of 
dogs.” Boulester v. Parsons, 36 N.E. 
790, 161 Mass. 182. (3) Where a tree 
negligently permitted by a person to 
remain standing is blown down and 
strikes a passing car, injuring the 
motorman, the latter’s right to recov- 
er is not defeated by the fact that at 
the time of the accident he was run- 
ning his car at an illegal rate of 
speed. Berry v. Sugar Notch, 43 A. 
240, 191 Pa. 345. 


Tllegality of plaintiff’s conduct as 
defense see Actions §§ 52, 53. y 
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§§ 41-42 q 


VI. PERSONS ENTITLED TO SUE®* 


[§ 41] Where the cause of action is not assign- 
able®’ or has not been assigned, suit must be brought 
by the person whose legal rights’® have been in- 
The rule that a person may maintain 
but one action for a single tort®® does not permit a 
suit for another’s injuries occasioned by the same 
tort.°t If a tort is committed against several per- 
sons,?? each person injured may sue.°? i 
eases of defamation affecting a class or group, where 
there is personal application of the words to any 


fringed.®® 


member thereof, he may maintain 


private individual cannot maintain an action in tort 


[By Brernarp J. Kenny] 


sue. 98 


Thus, in 


his action.°4 A 


to redress a wrong of a public nature®® unless he 


[§ 42] A. In General. Every person legally re- 
sponsible® is liable for a tort? committed by him§ 
which is the proximate cause of an injury to an- 
One who contributes to a damage can- 


other.® 


86. Generally see Actions §§ 85~88. 
Particular persons and particular 
vee See cross references supra )p 
087. 


Privity of contract see supra § 13. 
87. See Assignments §§ 52-58. 


88. Nature and elements of torts 
see supra § 1 et seq. © 


89. 'U.S.—Gulf, C. & S. F. Ry. Co. 
v. Cities Service Co., 273 F. 946. 


Ala.—Birmingham Southern R. Co. 
v. Goodwyn, 81 So. 339, 202 Ala. 599. 


Fla.—Florida East Coast Ry. Co. v. 
Peters, 73 So. 151, 72 Fla. 311, Ann. 
Cas.1918D 121. 


pepe cecen v. Kimble, 6 Blackf. 


Tenn.—Millsaps v. Crofts, 21 S.W. 
(2d) 389, 159 Tenn. 582. 


[a] Conversion of debtor’s proper- 
ty not under attachment.—After an 
execution against the goods, etc., of 
A and his replevin bail B was deliv- 
ered to the sheriff, C fraudulently 
converted certain goods of A to his 
own use, the latter having no other 
property. An execution was then 
levied on the property of B who paid 
a part of the judgment and sued C 
for such tort. It was held that no 
action would lie, as plaintiff had no 
legal interest in the goods when the 
injury was committed. Green v. Kim- 
ble, 6 Blackf. (Ind.) 552. 


90. See Actions § 298. 


21. Millsaps v. Crofts, 21 S.W.(2d) 
389, 159 Tenn. 582. 


Unauthorized suit in another’s 
mame see supra § 58. 


92. See supra § 12, 


93. Fosgate v. Nocatee Fruit Co., 
299 EF. 963 [aff 12 F.(2d) 250]; West- 
on v. Commercial Advertiser Assoc., 
77 N.E. 660, 184 N. Y. 479; Bornmann 
v. Star Co., 66 N.E. 723, 174 N.Y. 212; 
Gidney v. Blake, 11 Johns. (N.Y.) 54; 
Duffy v. York Haven Water & Power 
Co., 88 A. 935, 242 Pa. 146; Millsaps 
Perests, 21 S.W.(2d) 389, 159 Tenn. 


Joinder of plaintiffs see Parties §§ 
111, 126, 136. 


VII. PERSONS LIABLE® 
[By Brrnarp J. Kenny] 


ured.?? 


94. See Libel and Slander § 26. 


95. Hughes v. Auburn, 55 N.E. 389, 
161 N.Y. 96, 46 L.R.A. 636; Kavanagh 
v. Barber, 30 N.E. 235, 181 N.Y. 211, 
15 L.R.A. 689; House v. Houston Wa- 
terworks Co., 31 S.W. 179, 88 Tex. 
233, 28 L.R.A. 532. 


eee, see Nuisances §§ 311- 
19. 


96.. Francis v. Schoellkopf, 53 N.Y. 
152. 


97. See supra § 12; Actions § 47. 


Violation of statute or ordinance 
as negligence see Negligence § 113 et 
seq. 


98. Everett v. Great Northern R. 
Co., 111 N.W. 281, 100 Minn. 309, 9 
L.R.A.N.S. 703, 10 Ann.Cas. 294; An- 
derson v. Settergren, 111 N.W. 279, 
100 Minn. 294; Akers v. Chicago, St. 
P. M. & O. Ry. Co., 60 N.W. 669, 58 
Minn. 540; Merrill v. Comstock, 143 
N.W. 318, 154 Wis. 4384. 


[a] For example, a statute which 
required an engineer to ring a bell or 
sound the locomotive whistle while 
at a crossing was not for the benefit 
of a person who was driving a team 
along a street parallel to the railway 
track near a crossing, but who did 
not intend to use the crossing. Ever- 
ett v. Great Northern R. Co., 111 N.W. 
281, 100 Minn. 309, 9 L.R.A.N.S. 708, 
10 Ann.Cas. 294, 


Ree See supra § 12; Actions §§ 49— 


Construction of penal statutes see 
Statutes §§ 658-661. 


1. Missouri, etc, R. Co. 
burn, 38 S.W. 153, 90 Tex. 230. 


[a]. Thus Rev. St. art 4492, pro- 
hibiting a change of railway depot 
grounds when once established, is to 
promote the interest of the public 
alone by making permanent places 
for the transaction of business by 
such corporations, that it is not for 
the protection of individual property 
owners at such places, and hence a vi- 
olation does not give a right of ac- 
tion against the railway company in 
favor of an individual who has bought 
property and made investments on 


v. Col- 


has sustained some injury which is special and pe- 
culiar to himself.°® 


Violation of statute. Where the duty violated has 
been imposed only by statute, only those persons 
in whose favor a cause of action is created®’ may 
If the statutory duty is for the benefit of © 
the public generally,®® no suit lies at the instance 
of an individual; but if the statute was enacted 
for the benefit of an individual, he may sue.” 


ue . . 
Assignees.’ Where the tort is not assignable,’ the 
assignee may not sue in his own name.‘ 


not escape liability because his proportional con- 
tribution to the result may not be accurately meas- 
Where a tort grows out of contract,?1 a 


the faith-of the first location, to re- 
cover for depreciation in the value of 
such investments caused by the re- 
moval of the depot. Missouri, etc., 
ieee v. Colburn, 38 S.W. 153, 90 Tex. 


2 Anderson v. Settergren, 111 N. 
W. 279, 100 Minn. 294; 
Coughlan, 72 N.W. 797, 70 Minn. 1. 


[a] For example (1) Gen L. 
(1895) e¢ 219 § 2, providing that any 
bank director who shall receive mon- 
ey on deposit knowing such bank to 
be unsafe or insolvent, shall be guilty 
of felony, gives a cause of action in 


favor of one who has deposited money | 


under such circumstances, Baxter v. 
Coughlan, 72 N.W. 797, 70 Minn. 1. 
(2) Under Gen. St. (1894) § 6946, mak- 
ing it a misdemeanor to aid or know- 
ingly permit a minor under a certain 
age to violate the prohibition against 
handling or having in his possession 
or control any firearms, one who loans 
a rifle and sells cartridges to a child 
under that age is liable to one injured 
by the discharge of the gun while in 
the infant’s hands. Anderson vy. Set- 
PT ia 111 N.W. 279, 100 Minn. 294,’ 


3. See Assignments §§ 52-58. 
4 See Assignments § 185. 
5. Generally see Actions § 89. 


6. iability of particular persons 
see cross references supra p 1087. 


Particular torts see cross refer- 
ences supra p 1087. 


7. Nature and elements of tort see 
supra § 1 et seq. 


8. Brown v. City of Vicksburg, 66 
So. 983, 108 Miss. 510; Peek v. North- 
ern Pac. Ry. Co., 152 P. 421, 51 Mont. 
295, L.R.A.1916B 835, 


9. Proximate cause see supra §§ 


10. Reclamation Dist. No. 833 vy. 
American Farms Co., 285 P. 688, 209 
Cal. 74 [superseding op 276 P. 1076]; 
Learned v. Castle, 18 P. 872, 21 P, ails 
78 Cal. 454. 


11. See supra § 3. 


“Contract” and “tort” distingni: 
see Actions §§ 136-170. em 


For later cases, developments and changes in the law sea Annotations, same title and section number, 
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§§ 42-43] 


person incapable of making the contract12 such as 


an infant!® or married woman,?* 


In the absence of some relation existing so as to 
render the doctrine of respondeat superior?® or the 
maxim, Qui facit per alium facit per se?? applicable, 
or unless a person participates in or ratifies a 
tortious act,1* he is not liable for the act or omis- 
sion of another?® or as a joint tort-feasor.?° 


[§ 43] B. Connivance and Ratification.2: As a 
general rule one who counsels, advises, abets, or 
assists in the commission by another of an action- 
able wrong is responsible to the injured party for 
In order to charge a 


the entire loss or damage.” 


12. Capacity to contract in general 
see Contracts § 44. 


13. See Infants § 205. 
14. See Husband and Wife § 415. 
15. Sandoval v. Eagle Pass Lum- 


ber Co., (Tex.Civ.App.) 248 S.W. 132.. 


16. See Master and Servant §§ 
1451-1510. 
17. See Agency §§ 532-539. 


Ziability of particular persons for 
acts or omission of another see cross 
references supra p 1087. 


18. See infra § 43. 


19. Macrum y. Security Trust & 
Savings Co., 129 So. 74, 221 Ala. 419; 
Riley v. Louisville & N. R. Co., 21 S. 
W.(2d) 990, 231 Ky. 564; Abrashkov 
v. Ryan, 114 N.Y.S. 973, 130 App.Div. 
429; Byrne v. Monongahela West 
Penn. Public Service, 146 S.E. 522, 
106 W.Va. 594. 

20. See infra § 44. 

21. Cross references: 

Connivance see 12 C.J. p 508 text and 
note 92 et seq. 

Criminal responsibility of aider or 
abettor see Criminal Law § 112 et 
seq. 

Joint and several liability see infra 
§§ 44-49. 

Particular torts see cross reference 
supra p 1087. 

22. Ala.—Stapler v. Parler, 103 So. 
573, 212 Ala. 644. 


-Cal.—Blair v. Guarantee Title Co. 
of Long Beach, 284 P. 719, 103 Cal. 
App. 260. 


Conn.—Sparrow v. Bromage, 74 A. 
1070, 83 Conn. 27, 27 L.R.A.N.S. 209, 
19 Ann.Cas. 796. 


Idaho.—McKean v. Idaho Irr. Co., 
227 P. 1057, 39 Idaho 360; Bailey v. 
Idaho Irr. Co., 227 P. 1055, 39 Idaho 
354. 

TiL—Tandrup v. Sampsell, 85 N.E. 
S517234 Tl. 526, 17 (LR ALNGS. » 852; 
Olsen v. Upsahl, 69 Ill. 273; Moir v. 
Hopkins, 16 Ill. 313, 63 Am.D. 312; 
Steinhaus v. Radtke, 145 Ill.App. 232. 


Ind.—Cincinnati, C., C. & St. L. Ry. 
Co. v. Simpson, 104 N.E. 301, 108 N.E. 
9, 182 Ind. 693 [cit Cyc]. 


Kan.—Monroe v. Longren, 
367, 87 Kan. 342 [cit Cyc]. 


Md.—Consolidated Apartment 
House Co. v. City of Baltimore, 102 A. 
920, 131 Md. 528, L.R.A.1918C 1181 
[cit Cyc]. 

Mass.—Johnson v. Scott, 91 N.E. 
302, 205 Mass. 294; Bath v. Metcalf, 
14 N.E. 133, 145 Mass. 274, 1 Am.S.R. 
455; Brown v. Perkins, 1 Allen 89. 


Mo.—Reed v. Peck, 63 S.W. 734, 
163 Mo. 333; Cooper v. Johnson, 81 
Mo. 483. 


124 P. 


TORTS 


is not liable.15 


N.Y.—Hornstein v. Podwitz, 173 N. 
E. 674, 254 N.Y. 443; County Plains 
Corporation vy. Nosband Corporation, 
256 N.Y.S. 10, 234 App.Div. 588; Berg 
v. Bates, 137 N.Y.S. 1032, 153 App. 
Div. 12; Judson v. Cook, 11 Barb. 642; 
Burgess Bros. Co. v. Stewart, 184 N.Y. 
S. 199, 112 Mise. 347 [aff 185 N.Y.S. 
85, 194 App.Div. 913]; Wall & Wall 
v. Osborn, 12 Wend. 39; Thorp v. 
Amos, 1 Sandf.Ch. 26. 


__N.C.—Dickerson v, Atlantic Refin- 
ing Co., 159 S.E. 446, 201 N.C. 90. 


Ohio.—Iddings v. Whitacre, 34 Ohio 
Cir.Ct. 427. 


Philippine-—Campomanes v. Barto- 
lome, 38 Philippine 808. 


Tex.—Haubelt Bros. v. Hirsch, 131 
S.W. 4385, 62 Tex.Civ.App. 273. 


Vt.—Adams v. Cook, 100 A. 42, 91 
Vt. 281. 


Va.—Ratcliffe v. Walker, 85 S.E. 
575, 117 Va. 569, Ann.Cas.1917E 1022; 
Daingerfield v. Thompson, 33 Gratt. 
(74 Va.) 136, 36 Am.R. 783. 


Wis.—E. L. Husting Co. v. Coca- 
Cola Co., 216 N.W. 833, 194 Wis. 311; 
Hilmes v. Stroebel, 17 N.W. 539, 59 
Wis. 74. 


Eng.—Cairns v. 
[1914] S.C. 51. 


[a] For example (1) where a per- 
son participated knowingly in the 
wrongful taking and wrongful use of 
plaintiff’s automobile, he is liable as 
a joint tort-feasor with the others 
taking it for any damage sustained. 
Monroe v. Longren, 124 P. 367, 87 Kan. 
342 [cit Cyc]. (2) Where a street 
in front of plaintiff's property was 
graded without an ordinance author- 
izing it, and the mayor and the street 
committee of the common _ council 
were present superintending and en- 
ecouraging the work, a judgment 
against them as joint tort-feasors 
was sustained. Reed v. Peck, 63 S.W. 
734, 163 Mo. 333. (3) Where plaintiff 
was arrested wrongfully by two po- 
lice officers, A and B, and taken to the 
lock-up, and afterward C, the city 
marshal, sent him, the assistant 
marshal, D, taking part in such act, 
from the lock-up to the railroad sta- 
tion in the custody of another officer, 
who released him only when on the 
train and just before it started, it was 
held that plaintiff could maintain an 
action against the five officers jointly, 
but only for the imprisonment be- 
tween the lock-up and_the_ train. 
Bath v. Metcalf, 14 N.E. 133, 145 
Mass. 274, 1 Am.S.R. 455. (4) Where 
one sold a mill standing on the lot of 
his neighbor and appointed a day for 
the purchaser to take it away, promis- 
ing to aid him in its removal if as- 
sistance was necessary, and the mill 
was subsequently taken down and re- 
moved by the purchaser, it was held 
that the vendor was liable to an ac- 
tion of trespass, although there was 
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person with procuring a wrongful act it must ap- 
pear that he did or said what amounted to a request 
or direction in obedience to which it may be in- 
ferred that the act. was done.?? 
of a person at the commission of a trespass or other 
wrongful act by another will not render him liable 
as a participant.?+ 
is present at the commission of a wrongful act, with- 
out disapproving or opposing it, is evidence from 
which, in connection with other circumstances, it is 
competent for the jury to infer that he aided and 
abetted the same. 
is being committed against another will not be suffi- 
cient to establish liability.2* Ordinarily, there exists 


The mere presence 


However, proof that a person 


Mere knowledge that a tort 


no proof of his being present or aid- 
ing in the removal of the building. 
ee Wall v. Osborn, 12 Wend. (N, 


[b] “The true rule... is 
this: any person who is present at 
the commission of a trespass, en- 
couraging or exciting the same by 
words, gestures, looks, or signs, or 
who in any way or by any means 
contenances or approves the same, is 
in law deemed to be an aider and 
abettor, and liable as principal; and 
proof that a person is present at the 
commission of a trespass without dis- 
approving or opposing it, is evidence 
from which, in connection with other 
circumstances, it is competent for the 
jury to infer that he assented there- 
to, lent to it his countenance and ap- 
proval, and was thereby aiding and 
abetting the same.” Brown v. Per- 
kins, 1 Allen (Mass.) 89, 98 [quot 
Hilmes v. Stroebel, 17 N.W. 539, 59 
Wis. 74, 75]. 

[c] In Georgia (1) under Civ. Code 
(1910) § 4469, making the procurer of 
an injury to another a joint wrong- 
doer suable either alone or jointly 
with the actor, the word “procure” 
does not require a lending of as- 
sistance in the actual perpetration of 
the wrong, but one who by advice, 
persuasion, or command, procures an- 
other to commit an actionable wrong, 
is liable. Luke v. Du Pree, 124 S.E. 
13, 158 Ga. 590; Lambert v. Cook, 
104 S.E. 509, 25 Ga.App. 712. (2) 
Under such section a person procur- 
ing another to commit a wrong may 
be sued separately or jointly with the 
perpetrator, irrespective of the rela- 
tion giving one authority over the 
other. Wilder v. Gardner, 147 S.E. 
911, 39 Ga.App. 608. (3) One who 
procures and assists another to com- 
mit a trespass may be sued therefor 
under the above section. Graham v. 
Dahlonega Gold Min. Co., 71 Ga. 296. 


[d] In Louisiana, under Rev. Civ. 
Code art 2324, one who causes another 
person to do an unlawful act, or as- 
sists or encourages in the commission 
of it, is answerable, in solido, with 
that person, for the damage caused 
by such act. Jones v. Maestri, 127 So. 
631, 170 La. 290; Gardiner v. Erskine, 
127 So. 604, 170 La. 212; Granthem 
v. Smith, 132 So. 805, 18 La.App. 519 
freh den 134 So. 2638, and rev on other 
grounds 1388 So. 871, 173 La. 883]; 
Overstreet v. Ober, 130 So. 648, 14 La. 
App. 633; Weems v. Moise, 3 La.App. 
224; Barabin v. Teche Transfer Co., 
1 La.App. 197. 


23. Rich v. Jakway, 18 Barb. (N. 
BYs, Jaw Sevidte 


24. Brown vy. Perkins, 1 Allen 
(Mass.) 89; Hilmes v. Stroebel, 17 
N.W. 539, 59 Wis. 74. 

25. Brown v. Perkins, 1° Allen 


(Mass.) 89. 
26. Brannock v. Bouldin, 26 N.C. 
1. 
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no legal duty to disclose?? or prevent?® the commis- 
sion of a tort. However, acquiescence may, in cer- 
tain cases, render a person lable.?® 


Ratification.2° It is well settléd that the liability 
of one who has not actively participated may be es- 
tablished where the wrongful act is ratified by him.** 
One cannot knowingly reap the benefit of a wrong 
and eseape liability resulting from that wrong.*? 
Mere acquiescence in the commission of a tort after 
the act does not make the person thus acquiescing a 
party to the wrong or liable therefor as a joint 
tort-feasor.2% To be liable he must not only have 
assented to the wrong, but the act must have been 
done for his benefit?+ or have been of a nature to 
benefit him.?® The mere fact that a party innocently 
receives a benefit is not conclusive on the question 
of his liability.2¢ The ratification must be founded 
on full knowledge of the facts constituting the wrong 
which has been committed or a purpose without in- 
quiry to take the consequences.**? It has been said 
that to hold one responsible for a tort not commit- 
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[8§ 43-44 


ted by his orders, his adoption of, and assent to, the 
same must at all events be clear and explicit, and 
founded on a clear knowledge of the tort which has 
been committed.?% Ratification will not be estab- 
lished from mere knowledge, approval, or satisfae- 
tion,?® although where an act is simply in excess 
of authority, mere approval of the wrong may be 
sufficient.*° 


[§ 44] C. Joint and Several Liability*t—l. In 
General. So far as concerns the number of indi- 
viduals who may be held responsible, torts are either 
single or joint.42 The class within which a par- 
ticular instance of wrongdoing may be placed de- 
pends in general not on the inherent nature of the 
tort itself, but on the method of its accomplishment, 
for nearly every tort is susceptible of commission 
by one or many.*? Where different persons owe the 
same duty and their acts naturally tend to the same 
breach of that duty, the wrong may be regarded 
as joint and both may be held lable.** In the ab- 
sence of a showing of concert of action, slander is 


40. 


27. Brannock v. Bouldin, supra. 


28. Brown v. Perkins, 1 Allen 
(Mass.) 89; Hilmes v. Stroebel, 17 N. 
W. 539, 59 Wis. 74. 


fa] Mere permission.—The owner 
of land is not a joint tort-feasor, so 
as to be liable to the lessee for the 
burying of a horse thereon by a third 
person, where he merely gave him 
permission to do so, and did not direct 
or procure the trespass. Fitzwater v. 
Fassett, 49 A. 310, 199 Pa. 442. 


29. See case infra this note. 


[a] For example, one who ac- 
quiesces in the erection of a building 
on his land, knowing that the ma- 
terial has been removed from a build- 
ing on mortgaged premises, is liable 
to the mortgagee for its value. Ste- 
ae ie Smathers, 32 S.E. 959,124 N. 

& Bias 


Ratification: 
By: 
Master see Master and Servant § 
1448. 


Principal see Agency § 85 et seq. 
Defined generally see 52 C.J. p 1144. 


31. 
672, 4 Ala.App. 444. 


Conn.—Dunn v. Hartford, 
Horse R. Co., 43 Conn. 434. 


Ill. Reed v. Rich, 49 Ill.App. 262. 


Iowa.—Brown v. Webster City, 88 
N.W. 1070, 115 Iowa 511. 


Me.—Stuart v. Chapman, 70 A. 1069, 
104 Me. 17. 


Mass.—Dempsey v. Chambers, 28 
N.E. 279, 154 Mass. 330, 26 Am.S.R. 
FAO De Ta RA, 219. 


N.Y.—Brainerd v. Dunning, 30 N.Y. 
AATe 


fa] Tegal sale under execution.— 
Where a sheriff sells the goods of a 
stranger to the writ and plaintiffs in 
the action in which the writ was is- 
sued refuse to instruct him not to sell, 
although knowing the facts, and sub- 
sequently receive the proceeds of the 
sale, this amounts to a ratification 
of the tort. Brainerd v. Dunning, 30 
ING. 


32. Campbell v. Louisville C. M 
Coy 89 PB... 767,39 Colo. 379.) 20° LRA 
N.S. 822; Nisbet v. Lofton, 277 S.W, 
828, 211 Ky. 487: 


ete., 


Ala.—Pilcher v. Smith, 58 So. 


33. Cooper v. Johnson, 81 Mo. 483; 
Wamsganz v. Wolff, 86 Mo.App. 205. 


34. Idaho.—McKean v. Idaho Irr. 
Co., 227 P. 1057, 39 Idaho 360; Bailey 
See Irr. Co., 227 P.1055, 39 Idaho 


Mo.—Wamsganz v. Wolff, 86 Mo. 


App. 205. 


Okl1.—Frick-Reid Supply Co. v. 
Hunter, 148 P. 83, 47 Okl. 151. 


Or.—Stull v. Porter, 196 P. 1116, 100 
Or. 514. 


Eng.—Wilson v. Barker, 4 B.&Ad. 
614, 24 E.C.L. 271, 110 Reprint 587. 


35. McKean v. Idaho Irr. Co., 227 
P. 1057, 39 Idaho 360; Bailey v. Idaho 
ieee Co., PPG 2H 1055, 39 Idaho 354; 
Moore vy. Rogers, 51 N.C. 297. 


36. McKean v. Idaho Irr. Co., 227 
P. 1057, 39 Idaho 360; Bailey v. Idaho 
Irr.. Co., 227 P. 1055, 39 Idaho 354; 
Reed v. Rich, 49 Ill.App. 262. 


37. Idaho.—Bailey v. Idaho Irr. 
Co., 227° P. 1055, 39 Idaho 354; Mc- 
Kean v. Idaho Irr. Co., 227 P. 1057, 
39 Idaho 3860. 


Ill.— Reed v. Rich, 49 Ill.App. 262. 


Towa.—Brown vy. Webster City, 88 
N.W. 1070, 115 Iowa 511. 


Me.—Tucker v. Jerris, 75 Me. 184. 
N.Y.—Fox v. Jackson, 8 Barb. 355. 


Okl.—Frick-Reid Supply Co. v. 
Hunter, 148 P. 88; 47 Okl. 151. 


Eng.—Lewis v. Read, 14 L.J.Exch. 
295, 18 M.&W. 834, 153 Reprint 350. 


38. Tucker v. Jerris, 75 Me. 184; 
Adams v. Freeman, 9 Johns. (N.Y.) 
Lie 


[a] Rule applied.—(1) Where one 
Quimby hired plaintiff's team to go 
only to B, the fact that defendant 
had accompanied him on a trip to N 
did not render him liable to plaintiff 
as a trespasser. Hubbard v. Hunt, 
41, Vt. 376. (2) The fact that a city 
has authorized its solicitor to appear 
for and defend an action brought 
against its police officers for an as- 
sault and battery committed by them 
does not constitute a ratification. 
Buttrick v. Lowell, 1 Allen (Mass.) 
12°19) Amie ail 


39. Frick-Reid Supply Co. v. Hun- 
ter, 148 P. 83, 47 Okl. 151; Hyde v. 
Cooper, 26 Vt. 552 


Brown v. Webster City, 88 N. 
W. 1070, 115 Iowa 511. 
41. Cross references: 
Apportionment of damages see Trial 
[34 Cye 1879 et seq]. 
Concurring cause see supra § 39. 
Contribution among joint tort-feasors 
see Contribution §§ 18-25. 
Dismissal as to one tort-feasor see 
Dismissal and Nonsuit §§ 37, 80; 
Release § 81. 
Failure of proof as to one or more 


joint tort-feasors see Judgments § 
66; Pleading § 1197. 


a ee of court and jury see infra 
es 


Indemnity among joint tort-feasors 
see Indemnity §§ 54, 55. 

Joinder of: 

Causes of action see Actions § 266. 
Joint tort-feasors see Parties §§ 
146, 147, 160-164, 172, 179. 

Judgment against one as bar to ac- 
tion against other joint tort-feasors 
see Judgments §§ 1401-1404. 

Particular persons and particular 
torts see cross references supra 
p 1087. 

Removal of causes to federal court 
see Removal of Causes § 168 et 
seq. 

Severance of parties in verdict see 
Trial [88 Cye 1883]. 

Splitting causes of action see Actions 
§§ 298-303. 


42. Houser v. Harris, (Tex.Civ. 
App.) 44 S.W.(2d) 784 [quot Cyc]. 

43. Houser v. Harris, supra [quot 
Cyc]. 

44. Colo.—Bolles v. Kinton, 263 P. 
26, 83 Colo. 147, 56 A.L.R. 814. 

Ill.—Economy Light, ete., Co. v. 
Hiller, 68 N.E. 72, 203 Il). 518. 


Ind.—Peru Heating Co. v. Lenhart, 
95 N.E. 680, 48 Ind.App. 319. 


Miss.—Miller v. Phipps, 137 So. 479, 
161 Miss. 564; Nelson v. Illinois Cent. 
R. Co., 53 So. 619, 98 Miss. 295, 31 L. 
R.A.N.S. 689. 


N.C.—Williams v. Cape Fear Lum- 
Ree nee 96 S.E. 950, 176 N.C. 174 [eit 
ye 
Tex.—Houser v. Harris, (Civ.App.) 
44 S.W.(2d) 784 [quot Cyc]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 44-45] 


a single tort.45 


change their joint liability.*¢ 


The mere fact that plaintiff might 
not be able to sue all the tort-feasors in the same 
forum or join them in the same action would not 
Where the liability 
is several, it cannot be made joint because defend- 
ants join in a single answer to the complaint.*? 
person is not liable for the act or omission of an- 
other*® and is not a joint tort-feasor with respect 
to an act or omission in which he did not partici- 


TORTS 


A 


pate either actually or by implication of law and 


which he never ratified or adopted.*® 
lable for the act of his joint tort-feasor although 
the act causes other and greater injury than he in- 
While each tort-feasor is liable only for 
his proportion of the damage where the liability is 


tended.®° 


45. See Libel and Slander § 322. 


Louisville & N. R. Co. v. Allen, 
8, 67 Fla. 257, L.R.A.1915C 20. 


47. Livesay v. Denver First Nat. 
Bank, 86 P. 102, 36 Colo. 526, 6 L.R.A. 
N.S. 598, 118 Am.S.R. 120; Verheyen 
v. Dewey, 146 P. 1116, 27 Idaho 1; 
Mau v. Stoner, 87 P. 434, 89 P. 466, 
15 Wyo. 109. 


48. See supra § 42. 


49. U.S.—Derry Electric Co. v. 
New England Telephone & Telegraph 
Co., 31 F.(2d) 51; The Ross Codding- 
ton, 6 F.(2d) i191; American Banana 
Co. v. United Fruit Cor 166, Rs 264, 
me OAs oo Lat 29) SeCt. old, ado Us 
S. 347, 53 L.Hd. 826]. 


Mich.—Dettloff v. Hammond Stand- 
ish & Co. 161 N.W. 949, 195 Mich. 
7. 


46. 
65 So. 


‘ er: Soc.” ¥. 
Brenne®, 172 N.E. 659, 122 OhioSt. 560. 


Okl.—Preston v. Lewis, 151 P. 485, 
50 Okl. 754. 


Pa.—Brobston v. Burgess and Town 
Council of Borough of Darby, 138 A. 
849, 290 Pa. 331, 54 A.L.R. 1285; Mel- 
lersh v. Eden, 13 Pa.Dist. 13. 


W.Va.—Blevins v. Bailey, 135 S.E. 
395, 102 W.Va. 415. 


Man.—Stewart v. 


[a] ‘Thus, where officers were 
searching for a still, and one searched 
plaintiff's premises without a war- 
rant, the officers not engaged in the 
wrong were not joint tort-feasors. 
Blevins v. Bailey, 135 S.E. 395, 102 W. 
Wa. 415. 


50. Kirkwood v. Miller, 
(Tenn.) 455, 73 Am. Dec. 13 


51. Smith v. Floyd County, 137 S. 
E. 646, 36 Ga.App. 554; Scearce v. 
City of Gainesville, 126 S.E. 883, 33 
Ga.App. 411; Armstrong v. Southern 
Ry. Co., 116 S.E. 31, 29 Ga.App. 418; 
Woodland v. Portneuf Marsh Valley 
Irr. Co., 146 P. 1106, 26 Idaho 789; 
Christie v. Sanitary Dist. of Chicago, 
256 I11l.App. 63; City of Nashville v. 
Wills, 7 Tenn.Civ.App. 97. 


52. Ala.—Tennessee Chemical Co. 
v. Cheatham, 116 So. 420, 217 Ala. 399; 
Beeler v. Parler, 103 So. 578, 212 Ala. 


Teskee, 20 Man. 


5 Sneed 
4, 


Ark.—McCulla vy. Brown, 13 S.W. 


(2d) 314, 178 Ark. 1011. 


: Cal.—Proper v. Sutter Drainage 
Dist., 200 P. 664, 53 Cal.App. 576. 


Hawaii.—Kealoha v. Halawa Plan- 
tation, 24 Hawaii 436. 


Ind.—Cleveland, C., C. & St. L. Ry. 
Co. v. Mann, 132 N.E. 646, 76 Ind.App. 
518; Kniola v. Kozlowski, 129 N.E. 
439, 75 Ind.App. 2; Lewis v. Guthrie, 
(App.) 111 N.E. 455 [reh gr 113 N.E. 
769, 63 Ind.App. 8]; Parry Mfg. Co. 


A party is 


v. Crull, 101 N.E. 756, 56 Ind.App. 77; 
Peru Heating Co. v. Lenhart, 95 N.E. 
680, 48 Ind.App. 319. 


Iowa.—Wisecarver & Stone v. Chi- 
Caso, Rate 6b RY. CO. LLIN, W Zbs 2; 
— Iowa 131. 


y.—Bobich v. Dackow, 
ey 280, 229 Ky. 830. 


La.—Johnson v. Legeai, 84 So. 505, 
147 La. 92, 


Mass.—Proctor v. Dillon, 129 N.E. 
265, 235 Mass. 538; Old Dominion 
Copper Min., etc., Co. v. Bigelow, 89 
N.E. 193, 203 Mass. 159. 


Miss.—Thomas v. Rounds, 137 So. 
894, 161 Miss. 713; Miller v. Phipps, 
137 So. 479, 161 Miss. 564; Nelson v. 
Illinois Cent. R. Co., 53 So. 619, 98 
Miss. 295, 31 L.R.A.N.S. 689. 


Mo.—Electrolytic Chlorine Co. v. 
Wallace & Tiernan Co., 41 S.W. ay 
1049; McDonald vy. St. Louis & S. 
R. Co., 146 S.W. 88, 165 Mo.App. is: 
Laughlin v. Excelsior Powder Mfg. 
Co., 134 S.W. 116, 153 Mo.App. 508. 


N.Y.—Lane v. Fenn, 134 N.Y.S. 92, 
76 Mise. 48, 3_N.Y.Civ.Proc. 48. 


Ohio.—Goebel v. Hummel, ye N.E. 
223, 21 OhioApp. 486. 


Okl.—Cain v. Quannah Light & Ice 
Co., 267 BP. 641;.1381 Ok1A25. 


S.C.—Webber v. ee of Jonesville, 
77 S.E. 857, 94 S.C. 18 


Tex.—McBeath Campbell, 
(Commun. App.) 12 S.W.(24) 118 [rev 
in part and aff in part (Civ.App.) 4 
S.W.(2d) 999]; Standard Acc. Ins. 
Cory: Pennsylvania Carino. etCiv. 
App.) 15 S.W.(2d) 1081; Patten v. 
Hill County, (Civ.App.) 297 S.W. 918; 
Bowie Sewerage Co. v. Watson, 
(Civ.App.) 274 S.W. 179; Anderson 
v. Smith, (Civ.App.) 231 S.W. 142; 
Moore & Savage v. Kopplin, (Civ. 
App.) 135 S.W. 1033; San Antonio v. 
Mackey, 36 S.W. 760, 14 Tex.Civ.App. 


18 S.W. 


210; Taylor Water Co. v. Dillard, 29 
S.W. 662, 9 Tex.Civ.App. 667. 
Wash.—Thoresen v. St. Paul & Ta- 
coma Lumber Co., 131 P. 645, 73 
Wash. 99. 
W.Va.—Hains v. Parkersburg, M. 


& I. Ry. Co.,. 84 S.E. 923, 75 W.Va. 
613. 

Wis.—Kropidlowski v. Pfister & Vo- 
gel Leather Co., 135 N.W. 839, 149 
Wis. 421, 39 L.R.A.N.S. 509. 


[a] “Reason for holding them lia- 
ble for all the damages inflicted by 
any of them is that they are all pres- 
ent, in person or by representation, 
and join in the wrongful act, or in 
some way knowingly aid in doing it, 
thereby consenting to and approving 
the entire wrong and injury done. 
The whole injury is committed by 
each and all of the trespassers, and 
it is but just and right that each 
of them should. be held responsible 


[62 C.J.] 1131 


several,>1 all persons who join in the commission 
of a wrong resulting in injury are jointly and sev- 
erally liable for the entire damage sustained®? with- 
out regard to the degree of culpability of each.°? 
The injured party may elect®+ to sue joint tort- 
feasors jointly or severally,°> and while a several 
judgment unsatisfied is ordinarily no bar to a subse- 
quent action against other tort-feasors,®* only one 
satisfaction of ‘the elaim>* may be obtained. me 


[§ 45] 2. Acts of Independent Tort-Feasors.°? 
As applicable to the entire range of tort actions,°° 
the proposition may be stated that, where wrong- 
doers have not acted in concert, and separate and 
distinct injuries are caused by the act or neglect of 


for all the damages inflicted.” Swain 
v. Tennessee Copper Co., 78 S.W. 93, 
94, 111 Tenn. 430 [quot “Samonski v. 
Oneal zo City Ry. Co., 156 Ill.App. 297, 


53. See infra § 48. 
54. See Judgments 8 1402. 
55. See Parties § 146 et. seq. 


Joinder of tort-feasors in particu- 
lar tort actions see cross references 
supra p 1087. 


56. See Judgments § 1401 et sea. 
57. Cross references: 
Compromise of joint and several lia- 
bility see Compromise and Settle- 
ment § 33. 
Release of joint tort-feasors see Re- 
Tease §§ 77-83. 


Satisfaction: 


By one of several joint tort-feasors 
see Accord and Satisfaction §§ 
29, 30; Judgments §§ 1062, 1404. 

Of execution see Executions § 908. 


538. U.S.—Clabaugh v. Southern 
Wholesale Grocers’ Ass’n, 181 F. 706. 


Cal.—F lynn v. Manson, 126 P. 181, 
19 Cal.App. 400. 


Ind.—Parry Mfg. Co. v. Crull, 101 
N.E. 756, 56 Ind.App. 77. 


Iowa.—Kearney vy. Fitzgerald, 
Iowa 580. 


Mo.—Neal v. Curtis & Co. Mfg. Co., 
41 S.W.(2d) 543; Payne v. Bertman, 
27 S.W.(2d) 28, 224 Mo.App. 690. 


N.J.—Rogers v. Cox, 50 A. 143, 66 
N.J.Law 432; U.S. Fidelity & Guar- 
anty Co. v. Goetze, 154 A. 524, 108 N. 
J.Eq. 210. 


N.Y.—Walsh v. New York Cent. & 
HH. SReAR. Co 97 NiWi2408, 204 Nee 
58, 37 L.R.A.N.S. 1137; Berg v. Bates, 
137 N.Y.S. 1032, 153 App.Div. 12. 


Ma ee v. Balbach, 9 Pa.Dist. 
3h 


Philippine.—Worcester v. Ocampo, 
22 Philippine 42. 


43 


Tenn.—Synder v. Witt, 42 S.W. 441, 
99 Tenn. 618; Brison v. Dougherty, 3 
Baxt. 93. 


[a] “Reason of the rule is ‘that 
there may be many perpetrators of a 
wrongful act, each of whom is sepa- 
rately liable, yet the act and its con- 
sequences are indivisible, and the in- 
jured person is, therefore, limited to 
a single eae aon Walsh v. New 
York Cent. & R. Riso. 297 eaNCe: 
408, 410, 204 NY. 58, 37 L.R.A.NS. 
11377; 


59. 
Joinder of tort-feasors see Parties 
§§ 162, 163. 


60. Particular torts see cross ref- 
erences supra p 1087. 


Concurring cause see supra § 


1182 [62 C.J.] 
each, the liability is several only.*1 Thus, where 
animals belonging to several owners do damage to- 
gether, there being a separate trespass or wrong, each 


owner is generally liable separately only for the in- | 


jury done by his animal.*? In some Jurisdictions, 


however, where the independent acts of tort-feasors 


TORTS 


constitute a publie nuisance, the liability is joint.°* 


The fact that it is difficult to separate the injury 4 


done by each from that done by the others fur- 
nishes no reason for holding that one tort-feasor 
should be liable for the acts of others with whom he 
is not acting in concert.** Torts which are several, 


[9 45 


61. U.S.—Bunker Hill & Sullivan 
Mining, etc., Co. v. Polak, 7 F.(2d) 
583; Gulf, C. & S. F. Ry. Co. v. Cities 
Service Co., 273 F. 946. 


‘ Ala.—Jones v. Tennessee Coal, Iron 

\ & R. Co., 80 So. 463, 202 Ala. 381; 

; een v. Swift, 8 So. 160, 81 Ala. 
31. 


Ark.—Troop v. Dew, 234 S.W. 992, 
150 Ark. 560; Le Laurin v. Murray, 
87 S.W. 131, 75 Ark. 232. 


Cal.—Weinberg Co. v. Bixby, 196 P. 
25, 185 Cal. 87; Dooley v. Head of 
Sheep, 35 P. 1011; Miller v. High- 
land Ditch Co., 25 P. 550, 87 Cal. 430, 
22 Am.S.R. 254; Ramsey v. Powers, 
241 BP. 567, 74 Cal.App. 621. 


Colo.—Mead v. Ph. Zang Brewing 
Co., 95 P. 284, 48 Colo. 1; Millard v. 
Miller, 88 P. 845, 39 Colo. 103; Live- 


_ 


4 oT ee 


j say v. Denver First Nat. Bank, 86 P. 
E 102, 36 Colo. 526, 6 L.R.A.N.S. 598, 
a 118 Am.S.R. 120. 

Conn.—Sellick v. Hall, 47 Conn. 
. 360 Russell v. Tomlinson, 2 Conn. 
om 06. 

a 


Ga.—Howe v. Bradstreet Co., 69 S. 
BH. 1082, 1385 Ga. 564, Ann.Cas.1912A 
214; Schneider v. City Council of 
Augusta, 45 S.E. 459, 118 Ga. 610; 
Brooks v. Ashburn, 9 Ga. 297; Smith 
v. Floyd County, 137 S.E. 646, 36 Ga. 
App. 554; Scearce v. City of Gaines- 
ville, 126 S.E. 883, 33 Ga.App. 411; 
Armstrong v. Southern Ry. Co., 116 
S.E. $1, 29 Ga.App. 418; Key v. Ar- 
mour Fertilizer Works, 89 S.E. 593, 
18 Ga.App. 472 [cit Cyc]; City of Al- 
bany v. Brown, 88 S.E. 215, 17 Ga. 
App. 707. y 


Idaho.—Verheyen v. Dewey, 146 P. 
1116, 27 Idaho 1. 


Tll.—Chicago & Alton R. Co. v. 
Glenney, 9 N.E.. 203, 118 Ill. 487; 
Yeazel v. Alexander, 58 Ill. 254; 


Westgate v. Carr, 43 Ill. 450; Christie 
v. Sanitary Dist. of Chicago, 256 Il. 


wg App. 63; Hackethal v. Hast Side 
ty Levee & Sanitary Dist., 211 Ill.App. 
Y 119; Hoffman v. Chicago & N. W. R. 
iF Co., 205 Ill.App. 197; Thomas v. Ohio 
. Coal Co., 199 Ill App. 50; HEquitable 


F: Powder Mfg. Co. v. Cleveland, C., C. & 
é St. L. R. Co., 155 Ill.App. 265 [aff 92 
N.E. 979, 246 Ill. 582]: Willard v. 
Red Bank Oil Co., 151 Lil.App. 433. 


fist Ind.—Sourbier v. Brown, 123 N.E. 
is 802, 188 Ind. 554. 

i: Iowa.—Dickson v. Yates, 188 N.W. 
Je 948, 194 Iowa 910, 27 A.L.R. 533; Wm. 
* ; Tackaberry Co. v. Sioux City Service 
fm Co., 132 N.W. 945, 184 N.W. 1064, 154 
LY Iowa 358, 40 L.R.A.N.S. 102, Ann.Cas. 
Y 1914A 1276; Bowman v. Humphrey, 
100 N.W. 854, 124 Iowa 744; Miller v. 
; Beck, 79 N.W. 344, 108 Iowa 575; 
, Miller v. Beck, 72 N.W. 553; Wert v. 
| Potts, 41 N.W. 374, 76 Iowa 612, 14 


Am.S.R. 252; Loughran v. Des 
Moines, 34 N.W. 172, 72 Iowa 382; La 
France v. Krayer, 42 Iowa 143. 


. Kan.—Lenfesty Broom Works v. 
¥ Atchison, T. & S. F. Ry. Co., 254 P, 

343, 123 Kan. 104 [mod reh 255 P. 973, 
Bee, 123 Kan. 435]. 


Y Ky.—Wilder v. Bailey, 25 S.W.(2d) 
381, 233 Ky. 238 [cit Cyc]; Watson 
v. Ryramid Oil Co., 248 S.W. 227, 198 
Ky. 1385; Polk v. Illinois Cent. R. Co., 
195 S.W. 129, 175 Ky. 762 [quot Cyc]; 
ters v. Cecil, 9 B.Mon. 198, 48 Am. 


Mass.—Harriott v. Plimpton, 44 N. 
Ei. 992, 166 Mass. 585. 


Mich.—Albrecht v. St. Hedwig’s So- 
ciety, 171 N.W. 461, 205 Mich. 395. 


Minn.—Sloggey v. Dilworth, 36 N. 
W. 451, 38 Minn. 179, 8 Am.S.R. 656. 


Mont.—Howell v. Bent, 137 P. 49, 48 
Mont. 268; Watson v. Colusen bo eaat 
Min., etc., Co., 79 P. 14, 31 Mont. 523. 


Nev.—Blaisdell v. Stephens, 14 Nev. 
17, 33 Am.R. 523. 


N.J.—La Bella v. Derr, 135 A. 918, 
103 N.J.Law 493 [aff 133 A. 82, 103 
N.J.Law 493, and quot Cyc]; La Bella 
v. Brown, 133 A. 82, 103 N.J.Law 491 
[aff 185 A. 918, 103 N.J.Law 491, and 
quot Cyc]. 


N.Y.—Chipman v. Palmer, 77 N.Y. 
51, 33 Am.R. 566; Brush v. Lindsay, 
206 N.Y.S. 304, 210 App.Div. 361; 
Fraser v. Copake Lake, Pure Ice Cor- 
poration, 216 N.Y.S. 498, 127 Misc. 457 
[quot Cyc]; Mooney v. Third Ave. R. 
Co., 2 N.Y.CityCt. 366. 


N.D.—Boulger v. Northern Pac. 
Ry., 171 N.W. 6382, 41 N.D. 316. 


Ohio.—City of Mansfield y. Brister, 
81 N.E. 631, 76 OhioSt. 270, 10 L.R.A. 
N.S: 806, 118 Am.S.R. 582, 10 Ann.Cas. 
767; Columbus v. Rohr, 30 OhioCir. 
Ct.. 155; Semeraro v. City of Cleve- 
land, 21 OhioN.P.N.S. 26. 


Okl.—City of Cushing v. High, 175 
P, 229. 


Pa.—Goodman v. Coal Tp., 56 A. 
65, 206 Pa. 621; Howard v. Union 
Traction Co., 45 A. 1076, 195 Pa. 391; 
Gallagher v. Kemmerer, 22 A. 970, 144 
Pa. 509, 27 Am.S.R. 673; Little Schuyl- 
kill Nav. R., etc., Co. v. Richards, 57 
Pa. 142, 98 Am.D. 209; Bard v. Yohn, 
26 Pa. 482; Eckman vy. Lehigh & 
Wilkes-Barre Coal Co., 50 Pa.Super. 
427; Magee v. Pennsylvania, etc., R. 
Co., 13 Pa.Super. 187; Howard v. Un- 
ae Saco Co.,. 9. Pa. Dist. -'99, 23 Pa. 

oO. , 


Tenn.—Swain v. Tennessee Copper 
Co., 78 S.W. 938, 111 Tenn. 430; Lewis- 
burg, etc., R. Co. v. Minton, 7 Tenn. 
CivAc 74s 


Tex.—Houser v. Harris, (Civ.App.) 
44 S.W.(2d) 784 [cit Cyc]; Sun Oil 
Co, v. Robicheaux, (Civ.App.) 23 S. 
W.(2d) 713 [cit Cyc]; Moore & Sav- 
age v. Koplen, (Civ.App.) 135 S.W. 
1033; Sun Co. v. Wyatt, 107 S.W. 934, 
48 Tex.Civ.App. 349. 


Va.—Carlton v. Boudar, 88 S.E. 174, 
118 Va. 521, 4 A.L.R. 1480; Pulaski 
rome San Co. v. Giboney Sand 

ar Gok rey 73," LL0" Vi 444, 
L.R.A.N.S. 1185. Mai): 


Wash.—Young v. Dille, 220 P. 
127 Wash. 398. ten. 


W.Va.—Farley v. Crystal Coal 
Coke Co., 102 S.B. 265, 85 W.Va. 59s 
9 A.L.R. 933. 


Wis.—Mitchell Realty Co. v. Cit 
West Allis, 199 N.W. 390, st Wis 
352, 35 A.L.R, 396; Lull v. The Fox, 
etc., Imp. Co., 19 Wis, 112. 


Wyo.—Mau v. Stoner, 87 P. 434, 
P. 466, 15 Wyo. 109. aR 


Eng.—Sadler v. Great Western R. 
RP eed 2 Q.B. 688 [aff [1896] A. 


Alta.—Edinger v. McDougall, 2 


ble. 


but in separate actions. 


Alta.L. 345. 


Ont.—Baines v. City of Woodstock, 
10 Ont.L. 694, 6 Ont.W.R. 60. . 


[a] For example (1) the separate 


act of giving an indemnifying bond 


to an officer by each of a number of 
ereditors pursuing their remedy un- 
der separate writs will not consti- 
tute such creditors joint tort-feasors. 
Livesay v. Denver First Nat. Bank, 86 
P. 102, 36 Colo. 526, 6 L.R.A.N.S. 598, 
118 Am.S.R. 120. (2) Where cred- 
itors of a debtor employed the same 


attorney and caused separate attach- 
ments to be levied at the same time 
on the debtor’s property, this is not 


sufficient to render them jointly lia- 
Miller v. Beck, 79 N.W. 344, 108 


Iowa 575. (3) Where each of two 


parties, acting independently, appro- 


priated to his use a part of plaintifi’s 
pasture, it was held that the liability, 


if any, against them was several and 


must be availed of, not in a joint, 
Millard v. 


Miller, 88 P. 845, 39 Colo. 103. (4) 


Where defendant and one D, acting as 
a patrol, entered an inclosure where 


certain slaves were, and defendant 
pursued one and D another, and D 
struck plaintiff's slave and killed 
him, it was held that the question 


was whether defendant either direct- 


ly or indirectly acted in concert with, 
or contributed to the act of, D. 
Brooks vy. Ashburn, 9 Ga. 297. (5) 


Where A placed a carriage on one side 
of the street and B, not acting in con- 


cert with A, placed a team of horses 
on the opposite side, and plaintiff was 


kicked by one of the horses, thrown 
against A’s carriage, and injured both 
by the stroke and by falling against 


he could not recover 
jointly against A and B. Bard v. 
Yohn, 26 Pa. 482. (6) Where plain- 
tiff was directed by a conductor of 
defendant’s line to alight at a place 
which was dangerous, and in alight- 
ing she was thrown by a block of 
wood which had been placed across 
a trench by a gas company, it was 
held that she could not sue both the 
gas company and the railroad com- 
pany in a single suit, as there was 
not a united act of both— “no com- 
munity of_fault.””. Howard v. Union 
Trenton Co., 45 A. 1076, 195 Pa.St. 


[b] Leading cases.—Chipman v. 
Palmer, 77 N.Y. 52, 38 Am.R. 566; 
Little Schuylkill Nav. R., ete, o. 
v. Richards, 57 Pa, 142, 98 Am.D, 209. 


62. See Animals § 455. 


Injuries by several dogs see Ani- 
mals § 3385. 


63. See Nuisances § 347. 


64. Conn.—Sellick v. Hall, 47 Conn. 
aoe Russell v. Tomlinson, 2 Conn. 


Ill.—Thomas y. Ohio C 
Ill.App. 50. Cel oo 


_lowa.—Wm. Tackaberry Co. v. 
Sioux City Servive Co., 132 N.W. 945,- 
134 N.W. 1064, 154 Iowa 358, 40 L.R. 
A.N.S. 102, Ann‘Cas.1914A 1276. 


Ky.—Watson v. Pyramid Oil Co., 
248 S.W. 227, 198 Ky. 135; Polk v. 
Ulinois Cent. 'R. Co., 195 S.W. 129, 175 

ule ‘ 


Mich.—Albrecht v. St. Hedwi 
Society, 171 N.W. 461, 205 Mich, Foe 


the carriage, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


: 
| 
, 
1 


See ee ee 


— § 45) 
het { 
separate, and independent acts when committed do 


TORTS 


not become joint by the subsequent union or inter- 


mingling of their consequences where no concert 
of tortious action or consequence is intended by the 
parties or implied by law.®® 
tort-feasors is not permitted where the relief asked 
is of a legal nature, there may be joinder in an ac- 
tion asking equitable relief,®* as where plaintiff seeks 
an injunction against the continuance of the tortious 
The fact that several independent tort- 
feasors obey a decree entered against them in a prior 
injunction suit does not render them joint tort- 


acts.®7 


[quot Cyc]. 


Mont.—Watson _v. Colusa-Parrot 
Min., etc., Co., 79 P. 14, 31 Mont. 513. 


N.J.—La Bella v. Brown, 135 A. 
918, 103 N.J.Law 491 [aff 133 A. 82, 
103 N.J.Law 4911; La Bella v. Derr, 
135 A. 918, 103 N.J.Law 493 [aff 133 
A. 82, 103 N.J.Law 493]; Merenberg 
v. Wood, 35 A. 654, 59 N.J.Law 112. 


N.Y.—Chipman v. Palmer, 77 N.Y. 
ae 33 Am.R. 566. 


D.—Boulger v. Northern Pac. Ry., 
171 Nw. 632, 41 N.D. 316. 


Ohio.—Columbus v. Rohr, 30 Ohio 
Cir: Ct: 155: 


Pa.—Gallagher v. Kemmerer, 22 A. 
970, 144 Pa. 509, 27 Am.S.R. 673; Lit- 
tle Schuylkill Nav. R., etc., Co. v. 
Richards, 57 Pa. 142, 98 Am.D. 209; 
Eckman v. Lehigh & Wilkes-Barre 
Coal Ce., 50 Pa.Super. 427. 


Tenn.—Swain v. Tennessee Copper 
Co., 78 S.W. 93, 111 Tenn. 430 


Va.—Pulaski Anthracite Coal Co. 
v. Giboney Sand Bar Co., 66 S.E. 
73, 110 Va. 444, 24 L.R.A.N.S. 1185. 


Wis.—Lull v. The Fox, etc., Imp. 
Co., 19 Wis. 112. 


[a] “If the law was otherwise, 
the one who did the least might be 
made liable for the damages of others 
far exceeding the amount for which 
he really was chargeable, without any 
means to enforce contribution or to 
adjust the amount among the differ- 
ent parties.” Chipman v. Palmer, 77 
N.Y. 51, 53, 33 Am.R. 566. See to 
same effect ‘Miller v. Highland Ditch 
Co., 25 P. 550, 87 Cal. 430, 22 Am.S.R. 
254’; Boulger v. Northern Pac. Ry., 
171 N.W. 632, 634, 41 N.D. 316; Swain 
v. Tennessee Copper Co., 78 S.w. 93, 
94, 111 Tenn. 430. 


65. Cal.—Miller v. Highland Ditch 
ry 25 P. 550, 87 Cal. 430, 22 Am.S.R. 


Fla.—Standard Phosphate Co. v. 
Lunn, 63 So. 429, 66 Fla. 220 [cit Cyc]; 
Symmes v. Prairie Pebble Phosphate 
Coz76s 50: 1,°66 Ela’ 27 [cit: Cyc]. 


Idaho.—Verheyen v. Dewey, 146 P. 
1116, 27 Idaho 1. 

Tll.— Willard v. Red Bank Oil Co., 
151 Ill.App. 433. 


Iowa.—Dickson v. Yates, 188 N.W. 
948, 194 Iowa 910, 27 A.L.R. 533. 


Ky.—Polk v. Illinois Cent. R. Co., 
195 S.W. 129, 175 Ky. 762. 


Mo.—Martinowsky v. Hannibal, 35 
Mo.App. 70. 


Nev.—Blaisdell  v. 
Nev. 17, 33 Am.R. 523 


N.Y.—Chipman v. Palmer, 77 N.Y. 
51, 33 Am.R. 566. 


N.D.—Boulger v. Northern Pac. 
Ry., 171 N.W. 632, 41 N.D. 316. 

Ohio.—City of Mansfield v. Brister, 
81 N.E. 631, 76 OhioSt. 270, 10 LRA 
N.S. 806, 118 Am.S.R. 582, 10 Ann.Cas. 
767. 


Stephens, 14 


While a joinder of 


Pa.—Little Schuylkill Nav. R., etc., 
Co. v. Richards, 57 Pa. 142, 98 Am.D. 
209; Magee v. Pennsylvania, etc., R. 
Co., 13 Pa-Super. 187. + 


Tenn.—Swain v. Tennessee Copper 
Co., 78 S.W. 938, 111 Tenn. 430. 


Tex.—Sun Oil Co. v. Robicheaux, 
(Civ.App.) 23 S.W.(2d) 713 [cit Cyc]. 


[a] Time and place of commission 
of tort.—Where several persons in- 
dependently throw dirt or refuse into 
a stream, “the right of action arises 
upon the act of throwing dirt into 
the stream—this is the tort, while the 
deposit below is only a consequence. 
The liability, therefore, began above 
with the defendant’s act upon his 
own land, and this act was wholly 
separate, and independent of all con- 
eert with others. His tort was sev- 
eral when it was committed, and it 
is difficult to see how it afterwards 
became joint, because its conse- 
quences united with other conse- 
quences.” Little Schuylkill Nav. R., 
etc., Co. v. Richards, 57 Pa, 142, 146, 
98 Am.D. 209 [quot Polk y. Illinois 


CentiaR. Coued95) SIW.9 21950 13h, 6176 
Ky. 762; Blaisdell v. Stephens, 14 
Nev. 17, 21, 83 Am.R. 523; City of 


Mansfield v. Brister, 81 N.E. 631, 635, 
76 OhioSt. 270, 111 Am.S.R. 582, 1 
L.R.A.N.S. 806, 10 Ann.Cas, 767]. 


‘ tan See Nuisances § 395; Parties 
163. 


Joinder of: 
Causes of action see Actions § 266. 
Defendants in equity generally see 
Equity §§ 309, 444-451. 


67. See Injunctions § 484. 


6% Sun Oil Co. v. Robicheaux, 
(Tex.Civ.App.) 23 S.W.(2d) 713. 


69. See Dickson v. Yates, 188 N.W. 
948, 194 Iowa 910, 918, 27 A.L.R. 533 
(where, however, the action was for 
damages for an assault and trespass 
to realty). 


“It is not sufficient, as some deci- 
sions express it, that ‘where concur- 
rent acts result in a single injury the 

parties may be sued jointly.’ 
eo curcent acts are not necessarily 
joint acts. Joint acts necessarily 
imply and include the idea of an in- 
tentional uniting between parties in 
a common act or purpose. A contract 
is not joint unless the parties intend- 
ed it to be so. Again, a person by ac- 
cident may do an act which is con- 
current with the act of another, but 
he has no more united with the other 
than if he did the act under compul- 
sion. Acts may be concurrent and re- 
sult in an injury without either actor 
knowing of the existence of the other. 
Under such circumstances it may not 
be said that the tort is joint. Itisa 
question of intent as much so as in 
any other act of life.” Dickson v. 
Yates, supra. But see McDonald v. 
Robinson, 224 N.W. 820, 207 Iowa 
1293, 62 A.L.R. 1419 (where it was 
said that if there is language in 
Dickson v. Yates, supra holding that 
concert of action is necessary, it must 
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feasors in a subsequent action for damages.*® 


Single, indivisible injury. While there is language 
in some decisions to the effect that concert of action 
is necessary,°® at least in the case of willful torts,”° 
as a general rule where the separate and independ- 
ent acts of several tort-feasors, especially where 
such acts are negligent,71 combine to produce direct- 
ly?? a single injury, each is responsible for the en- 
tire result, even though his act or neglect alone 
might not have caused it.73 
to make tort-feasors liable jointly there must be 


It has been said that 


be remembered that the court was 
considering an intentional tort). 


70. Dickson v. Yates, 188 N.W. 948, 
194 Iowa 910, 27 A.L.R. Doo Moore 
v. Fryman, 134 N.W. 534, 154 Iowa 
534; Heisler v. Heisler, 131 N.W. 676, 
151 Iowa 5038; Heisler v. Heisler, 
(Iowa) 127 N.W. 823; Schafer v. Ost- 
mann, 129 S.W. 63, 148 Mo.App. 644; 
Barton vy. Barton, 94 S.W. 574, 115 
Mo.App, 507. 


71. See Negligence § 476, 


bee Concurring cause see supra § 


73. U.S.—The Beaconsfield, 15 S. 
Ct. 860, 158 U.S. 303, 39 L.Hd. 993: 
Kirkland v. Ensign- Bickford Cox 267 
F. 472; Clay v. Waters, 161 F. 815, 88 
C.C.A. 633; Brown v. Coxe, 75 F, 689. 


Ala.—Chambers v. Cox, 130 So. 416, 
222 Ala. 1; McKay v. Southern Bell 
Tel., ete., Co., 19 So. 695; Tit Ala w337, 
56 Am.S.R. 59, 31 LRA 589; Lang 
v. Gunn, 129 So. 318, 23 Ala. App. 574, 


Ark.—Southwestern Gas & Elec- 
tric Co. v. Godfrey, 10 S.W.(2d) 894, 
178 Ark. 103 [quot Cyc]; Troop v. 
Dew, 234 S.W. 992, 150 Ark. 560. 


Cal.—Linberg v. Stango, 297 P. 9, 
211 Cal. 771, 75 A.L.R. 355; Butler v. 
Ashworth, 43 P. 4, 386, 110 Cal. 614; 
Learned v. Castle, 21 RP. 11, 78 Cal. 
454; Hillman v. Newington, 57 Cal. 
56; Hill v. Smith, 32 Cal. 166; Ben- 
nett v. Central California Traction 
Co., (App.) 1 P.(2d) 47; Johnson v. 
Haars Pac. Co., 288 P. 81, 105 Cal. 

PP 


Colo.—Rolles v. Kenton, 263 P. 26, 
83 Colo. 147, 56 A.L.R. 814. 


Conn.—Tower v. Camp, 130 A. 86, 
103 Conn. 41; Carstesen v. Stratford, 
85 A. 276, 67 Conn. 428. 


D.C.—Washington, ete, R. Co. v. 
Hickey, 5 App.D.C. 436 [aff 17 S.Ct. 
661, 166 U.S. 521, 41 L.Hd. 1101]. 


Fla.—Louisville & N. R. Co. v. Al- 
len, 65 So. 8, 67 Fla. 257, L.R.A.1915C 
20 [quot Cyc]. 


Ga.—Hopkins v. City of Atlanta, 
157 S.E. 473, 172 Ga. 254; Mashburn 
Vv. Dannenberg Co., 44 S.E. 97, 117 Ga. 
567; Smith v. Floyd County, 137 S.E. 
646, 86 Ga.App. 554; Scearce v. City 
of Gainesville, 126 S.E. 883, 33 Ga. 
App. 411 [cit Cyc]. 


Ill.—Nordhaus v. Vandalia R. Co., 
89 N.E. 974, 242 Ill. 166 [aff 147 Ill. 
App. 274]; Economy Light, ete., Co. 
v. Hiller, 68 N.E. 72, 203 Ill. 518; Con- 
solidated Ice Machine Co. v. Keifer, 
25 N.E. 799, 134 Ill. 481, 10 LLR.A. 696, 
23 Am.S.R. 688. 


Ind.—Cleveland, etce., R. Co. v. Gos- 
sett, 87 N.E. 723, 172 Ind. 525; Cleve- 
land, etce., R. Co. v. Hilligoss, 86 N.E. 
485, 171 Ind. 417, 131 Am.S.R. 258; 
Kniola v. Kozlowski, 129 N.E. 489, 75 
Ind.App. 2; Peru Heating Co. v. Len- 
hart, 95 N.E. 680, 48 Ind.App. 319; 
Elkhart Paper Co. v. Fulkerson, 75 
N.E. 283, 36 Ind.App. 219. 


Iowa.—McDonald v. Padzensky, 224 
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some sort of community in the wrongdoing, and the 
injury must be in some way due to their joint work, 
but it is not necessary that they be acting together 


N.W. 824; McDonald v. Robinson, 224 
N.W. 820, 207 Iowa 1293, 62 A.L.R. 
1419 [superseding op 218 N.W. 625]; 
Wisecarver & Stone v. Chicago, etc., 
R. Co., 119 N.W. 532, 141 Iowa 121; 
Kearney v. Fitzgerald, 43 Iowa 580. 


Kan.—Turner v. Kent, 7 P.(2d) 518, 
134 Kan. 574; Gooch v. Gooch, 195 P. 
874, 108 Kan; 416; Rogers v. City of 
Coffeyville, 147 P. 816, 95 Kan. 171; 
MeDaniel v. City of Cherryvale, 136 
P. 899, 91 Kan. 40, 50 L.R.A.N.S. 388; 
Kansas City v. Slangstrom, 36 P. 706, 
53 Kan. 431; Osage City v. Larkin, 
19 P. 658, 40 Kan. 206, 10 Am.S.R. 186, 
2 L.R.A. 56. , 


La.—Diebel v. Bertucci, 140 So. 515, 
19 La.App. 412; Rumpf v. Callo, 132 
So. 763, 16 La.App. 12; Reneau v. 
Brown, 119 So. 445, 9 La.App. 375. 


Me.—Allison v. Hobbs, 51 A. 245, 
96 Me. 26. 


Md.—Lanasa v. Beggs, 151 A. 21, 
159 Md. 311. 


Mass.—Foley v. Lord, 122 N.E. 393, 
232 Mass. 368; Brown v. Thayer, 99 
N.E. 237, 212 Mass. 392; Corey v. 
Havener, 65 N.E. 69, 182 Mass. 250; 
Boston, ete. R. Co. v. Shanly, 107 
Mass. 568; Hawkesworth v. Thomp- 
son, 98 Mass. 77, 93 Am.D. 137; Stone 
v. Dickinson, 5 Allen 29, 81 Am.D. 727. 


Mich.—Cuddy v. Horn, 10 N.W. 32, 
46 Mich. 596, 41 Am.R. 178. 


Minn.—Wrabek v. Suchomel, 177 N. 
W. 764, 145 Minn. 468; Twitchell v. 
Nelson, 155 N.W. 621, 1381 Minn. 375 
[eit Cye]; Virtue v. Creamery Pack- 
age Mfg. Co., 142 N.W. 930, 1136, 123 
Minn. 17, L.R.A.1915B 1179, 1195; 
Flaherty y. Northern Pac. R. Co., 40 
N.W. 160, 39 Minn, 328, 12 Am.S.R. 
654, 1 L.R.A. 680. 


Miss.—Westerfield v. Shell Petro- 
leum Corporation, 138 So. 561, 161 
Miss. 833; Oliver v. Miles, 110 So. 
666, 144 Miss. 852, 50 A.L.R. 357; Nel- 
son vy. Illinois Cent. R. Co., 53 So. 
619, 98 Miss. 295, 31 L.R.A.N.S. 689. 


Mo.—Neal v. Curtis & Co. Mfg. Co., 
41 S.W.(2d) 5438; State ex rel. Blythe 
v. Trimble, 258 S.W. 1013; Shafir v. 
Sieben, 233 S.W. 419, 17 A.L.R. 637; 
Berry v. St. Louis, etc., R. Co., 114 S. 
W. 27, 214 Mo. 593; Reynolds v. 
Metropolitan St. Ry. Co., 168 S.W. 221, 
180 Mo.App. 138; Asher v. City of 
Independence, 163 S.W. 574, 177 Mo, 
App. 1; Arnett v. Missouri Pac. R. 
Co., 64 Mo.App. 368. 


Mont.—Verlinda v. Stone & Web- 
ster Engineering Corporation, 119 P. 
573, 44 Mont. 223. 


Neb.—Olson y. Hansen, 240 N.W. 
551; Bosteder v. Duling, 213 N.W. 
809, 115 Neb. 557; O’Neill v. Rovatsos, 
206 N.W. 752, 114 Neb. 142; Robert- 
son v. Chicago, B. & O. R. Co., 188 N. 
W. 190, 108 Neb. 569 [quot Cyc]; 
Weingand v. City of North Platte, 187 
N.W. 90, 108 Neb. 17; Schweppe v. 
Uhl, 149 N.W. 789, 97 Neb. 328. 


N.J.—Dirk v. Sanitary Const. Co., 
143 A. 322, 105 N.J.Law 232; Daly v. 
Singac Auto Supply Co., 1385 A. 868, 
103 N.J.Law 416; Newman v. Fowler, 
37 N.J.Law 89; Owens v. Cerullo, 155 
A. 759, 9 N.J.Misc. 776. 


N.Y.—Sweet v. Perkins, 90 N.E. 50, 
196 N.Y. 482; Slater v. Mersereau, 64 
Barrett v. Third Ave. R. 


D. 418; 
waiian SS. Co., 


Golembeiski v. American Ha- 
254 N.Y.S. 576, 234 


for} 


TORTS 


App.Div. 307 [den rearg 253 N.Y.S. 
1015]; Brush v. Lindsay, 206 N.Y.S. 
304, 210 App.Div. 361; Martin v. Far- 
rell, 72 N.Y.S. 934, 66 App.Div. 177; 
Clapp v. Ellington, 34 N.Y.S. 283, 87 
Hun 542 [aff 49 N.E. 1095, 154 N.Y. 
781]; O’Shea v. Kirker, 17 N.Y.Super. 
120, 8 Abb.Pr. 69; Goldstein y. Tunick, 
110 N.Y.S. 905, 59 Misc. 516; Bohun 
v. Taylor, 6 Cow. 313. 


N.C.—Moses v. Town of Morgan- 
town, 133 S.H. 421, 192 N.C. 102; 
Raulf v. Elizabeth City Blectric Light 
& Power Co., 97 S.E. 236, 176 N.C. 691 
[cit Cyc]. 


Okl.—Tidal Oil Co. v. Pease, 5 P. 
(2d) 389, 153 Okl. 187; Hunt v. Row- 
ton, 288 P. 342, 143 Okl. 181; Walters 
v. Prairie Oil & Gas Co., 204 P. 906, 
85 Okl. 77; Northup v. Hakes, 178 P. 
266 [quot Cyc]. 


Or.—Brown v. Jones, 278 P. 981, 130 
Or. 424; Strauhal v. Asiatic Steam- 
ship Co., 85 P. 230, 48 Or. 100 


Pa.—Mason v. C. Lewis Lavine, 
Inc., 153 A. 754, 302 Pa. 472. 


Porto Rico.—Maysonet v. San An- 
tonio Co., 12 Porto Rico Fed. 61; Cu- 
bano v. Jimenez, 32 Porto Rico 155. 


S.C.—Pendleton v. Columbia Ry., 
Gas & Electric Co., 131 S.E. 265, 133 
S.C. 326 [cit Cyc]; Steele v. Atlantic 
reese Line R. Co., 78 S.H. 705, 95 S.C. 


Tenn.—Moore v. Chattanooga Elec- 
tric R. Co., 109 S.W. 497, 119 Tenn. 
710, 16 L.R.A.N.S. 978; United HElec- 
tric R. Co. v. Shelton, 14 S.W. 863, 89 
Tenn. 423, 24 Am.S.R. 614; Holland 
Bs Nashville R., etc., Co., 6 Tenn.Civ.A. 


Tex.—Houser v. Harris, 
(2d) 784 [cit Cyc]. 


Vt.—Drown v. New England Tel., 
etc., Co., 66 A. 801, 80 Vt. 1. . 


Va.—Lavenstein v. Maile, 132 S.E. 
844, 146 Va. 789; Carlton v. Boudar, 
88 S.E. 174, 118 Va. 521, 4 A.L.R. 1480; 
Walton, Witten & Graham y. Miller’s 
Adm’x, 63 S.E. 458, 109 Va. 210, 132 
Am.S.R. 908. 


W.Va.—Johnson v. Chapman, 28 S. 
E. 744, 43 W.Va. 639. 


Can.—City of Toronto v. Lambert, 
54 Can.S.C. 200 [aff 36 Ont.L. 269, 10 
Ont.W.N. 29]. 


Man.—Edwards v. Central Dray Co., 
Ltd., 32 Man. 193. 


Ont.—Till v. Oakville, 31 Ont.L. ‘ 
6 Ont.W.N. 390. Se 


[a]. For example (1) where an 
electric street railway company and 
a telephone company concurrently 
maintained two wires so erected that 
one was likely to fall across the oth- 
er and cause damage to property, and 
the wire of the telephone company 
broke and fell across the trolley wire, 
thereby becoming charged with elec- 
tricity, and plaintiff’s horse came in 
contact with the hanging wire and 
was killed, the telephone company and 
the railroad company were jointly 
liable. McKay vy. Southern Bell Tel., 
etc., Co., 19 So. 695, 111 Ala. 337, 56 
Am.S.R. 59, 31 L.R.A. 589. (2) Where 
several creditors, acting separately 
without concert and without knowl- 
edge, simultaneously caused _ their 
debtor to be arrested wrongfully on 
their nine several writs and commit- 
ted to jail, where he was confined up- 
on all of them at the same time, they 
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or in eoncert if their concurring negligence ocea- — 
sions the injury.7* 
ever, where the independent act of one party does 


The rule does not apply, how- 


are, jointly liable. Stone v. Dickinson, 
5 Allen (Mass.) 29, 81 Am.D. 727. (3) 
Where one manufacturer of explo- 
sives shipped a case of dualin by 
plaintiff’s line and at the same time 
another manufacturer shipped “ex- 
ploders,” neither notifying the rail- 
road of the dangerous quality of the 
goods, it being alleged that the dualin 
took fire and caused the exploders to 
explode and that the exploders took 
fire and caused the dualin to explode, 
the liability is joint. Boston, etc., R. 
Co. v. Shanly, 107 Mass. 568, (4) 
Where a passenger is injured by a 
collision caused by the concurring 
negligence of two carriers, the_lia- 
bility is joint. The Beaconsfield, 15 
S.Ct. 860, 158 U.S. 3038, 39 L.Ed. 993; 
Washington, etc., R. Co. v. Hickey, 5 
App.D.C. 436 [aff 17 S.Ct. 661, 166 U. 
S. 521, 41 L.Ed. 1101]; Cuddy v. Horn, 
10 N.W. 32, 46 Mich. 596, 41 Am.R. 
178; Flaherty v. Northern Pac. R. Co., 
40 N.W. 160, 39 Minn. 328, 12 Am.S.R. 
654, 1 L.R.A. 680; Arnett v. Missouri 
Pac. R. Co., 64 Mo.App. 368; Barrett 
vy. o Third’, Ave,. R.cCo.,' 45. NoYoue2s. 
Colegrove v. New York, etc., R. Co., 
20 N.Y. 492, 75 Am.D. 418. (5) Where, 
through the negligence of one con- 
tractor, water flowed into a cellar 
from the roof, and through the negli- 
gence of another contractor water 
flowed from the street, both bodies of 
water forming one, which found its 
way through the walls into plaintiff's 
building adjacent, the liability is 
joint. Slater v. Mersereau, 64 N.Y. 
138. (6) Where plaintiff alleged that 
while employed on a steamboat he 
was injured by the falling of a coal 
bucket operated by one C, and that C 
was negligent in using defective ma- 
chinery, and in operating it, and that 
the steamboat owner was negligent in 
not providing’ him a safe place for 
work, and in not warning him of the 
danger, it was held that, as the al- 
leged acts of negligence of C and the 
steamboat owner, although distinct in 
themselves, concurred in producing 
the injury, their liability was joint as 
sae as several. Brown v. Coxe, 75 F. 


[b] Well-considered case.—Mc- 
Donald v. Robinson, 224 N.W. 820, 207 
Iowa 1293, 62 A.L.R. 1419. 


{[c]. In Kentucky (1) where two 
are guilty of several and distinct neg- 
ligent acts, the concurrent effect of 
which is to produce an estimable in- 
jury, both are liable, and the compar- 
ative culpability of the two will not 
affect the joint and several liabilities 
of either. Miller v. Weck, 217 S.W. 
904, 186 Ky. 552; City of Louisville 
v. Heitkemper’s Adm’x, 183 S.W. 465, 
169 Ky. 167; Probst v. Hinesley, 117 
389, 133 Ky. 64; Clinger v. 
Chesapeake, etc., R. Co., 109 S.W. 315, 
128 Ky. 736, 33 Ky.L. 86, 15 L.R.A.N.S. 
998; Pickerill v. Louisville, 100 S.W. 
873, 125 Ky. 218, 30 Ky.D. 1289. © (2) 
Where two or more persons acting in- 
dependently without concert inflict an 
injury, the liability is several. With- 
out a common intent and codperation 
there can be no joint liability. Wat- 
son v. Pyramid Oil Co., 248 S.W. 227, 
198 Ky. 135; Bonte v. Postel, 58 S.W. 
536, 109 Ky. 64, 51 LR. Ac) 187. 


74. Louisville & N. R. Co. v. Allen, 
65 So. 8, 67 Fla. 257, L.R.A.1915C 20 
[quot Cyc]; Gooch v. Gooch, 195 P. 
874, 108 Can. 416 [quot Cyc]; Tidal 
Oil Co. v. Pease, 5 P.(2d) 389, 153 Okl. 
137 [quot Cyc]; Strauhal v. Asiatic 
Steamship Co., 85 P. 230, 48 Or. 100 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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not constribute’® to the injury.7@ 


Application of rules. 


[quot Christensen v. Johnston, 207 
Tll.App. 209, 212]. 


As Concurring cause see supra § 


76. Arnold v. C. Hoffman & Son 
Milling Co., 143 P. 413, 93 Kan. 54; 
Farley v. Crystal Coal & Coke Co., 102 
2.) 265,08 W.Va. 595,°9° A. LR. 933 
foverr Day v. Louisville Coal, etc., 
Co., 53 S.E. 776, 60 W.Va. 27, 10 L.R.A. 
N.S. 167]. 


77. McDonald v. Robinson, 224 N. 
W. 820, 207 Iowa 1293, 62 A.L.R. 1419; 
mapas v. Jones, 278 P. 981, 130 Or. 


78. Williard v. Red Bank Oil Co., 
151 Ill.App. 433. 


79. Particular torts see cross ref- 
erences supra p 1087. 


30. [a] Several liability.—Miller 
v. Highland Ditch Co., 25 P. 550, 87 
Cal. 430, 22 Am.S.R. 254; Chicago & 
Alton R. Co. v. Glenney, 9 N.E. 203, 
118 Ill. 487; Hackethal v. East Side 
Levee & Sanitary Dist., 211 Ill.App. 
119; Hoffman v. Chicago & N. W. R. 
Co., 205 Ill.App. 197; Equitable Pow- 
der Mfg. Co. v. Cleveland, C. C. & St. 
L. R. Co., 155 Ill.App. 265 [aff 92 N.E. 
979, 246 Ill. 582]; Williard v. Red 
Bank Oil Co., 151 Ill.App. 433; Blais- 
dell v. Stephens, 14 Nev. 17, 33 Am.R. 
523; Lull v. The Fox, etc., Imp. Co., 
19 Wis. 112. 


81. [a] Several liability.—Jones v. 
Tennessee Coal, Iron & R. Co., 80 So. 
463, 202 Ala. 381; Bowman v. Hum- 
phrey, 100 N.W. 854, 124 Iowa 744; 
Watson vy. Colusa-Parrot Min., etc., 
Co., 79 P. 14, 31 Mont. 513; Chipman 
v. Palmer, 77 N.Y. 51, 33 Am.R. 566; 
City of Mansfield v. Brister, 81 N.E. 
631, 76 Ohio St. 270, 10 L.R.A.N.S. 
806, 118 Am.S.R. 852; Columbus v. 
Rohr, 30 Ohio Cir. Ct. 155; Gallagher 
v. Kemmerer, 22 A. 970, 144 Pa. 509, 
27 Am.S.R. 678; Sun Oil Co. v. Ro- 
bicheaux, (Tex.Civ.App.) 23 S.W.(2d) 
713; Pulaski Anthracite Coal Co. v. 
Gibboney Sand Bar Co., 66 S.E. 73, 110 
Va. 444, 24 L.R.A.N.S. 1185; Farley 
v. Crystal Coal & Coke Co., 102 S.E. 
265, 85 W.Va. 595, 9 A.L.R. 933 [overr 
Day v. Louisille Coal, etc., Co., 5 
S.E. 776, 60 W.Va. 27, 10 L.R.A.N.S. 
1§7]; Mitchell Realty Co. vy. City of 
West Allis, 199 N.W. 390, 184 Wis. 
352, 35 A.L.R. 396. 


[b] Joint liability.—Hill v. Smith, 
82 Cal. 166; McDaniel v. City of Cher- 
ryvale, 136 P. 899, 91 Kan. 40, 50 L.R. 
A.N.S. 388; Moses v. Town of Mor- 
gantown, 133 S.E. 421, 192 N.C. 102; 
Tidal Oil Co. v. Pease, 5 P.(2d) 389, 
153 Okl. 137. 


82. [a] Several liability.—Howell 
vy. Bent, 137 P. 49, 48 Mont. 268; Mau 
v. Stoner, 87 P. 434, 89 P. 466, 15 Wyo. 
109. 


{b] liability.—Hillman  v. 


Joint 


While many decisions seem 
in conflict, it is not so much a controversy in re- 
gard to the law as it is in its application.77 
the application of the rules to individual eases it is 
sometimes difficult to determine whether the par- 
ties charged have acted separately or whether they 
have united in causing a single injury, even though 
acting independently of each other.*’ 
general principles are applied in particular tort titles 
in this work,’® it is well to note here that on sim- 
ilar facts the courts have held the liability joint 
or several only where defendants acting independ- 
ently have flooded plaintiff’s property with water 


TORTS 


[62 C.J.] 11385 


or oil,°° or polluted a stream,®! or diverted wa- 
ter from plaintiff,8? or discharged obnoxious gases 


In 


While the 


Newington, 57 Cal. 56. 


83. [a] Several liability.—Key v. 
Armour Fertilizer Works, 89 S.E. 593, 
18 Ga.App. 472; Swain v. Tennessee 
Copper Co., 78 S.W. 93, 111 Tenn. 430. 


84. Cal—wWeinberg Co. vy. Bixby, 
LG P26, 18bCal. 87. 


Colo.—Bonfils v. Hayes, 201 P. 677, 
70 Colo. 336. 


D.C.—Washington Market Co v. 
Clagett, 19 App.D.C. 12; District of 
Columbia v. Bolling, 4 App.D.C. 397. 


Tll.—West Chicago St. R. Co. v. 
Horne, 100 Ill.App. 259 [aff 64 N.E. 
331, 197 Ill. 250]. 


Mass.—Proctor v. 
265, 235 Mass. 538. 


Mich.—Oliver v. Perkins, 52 N.W. 
609, 92 Mich. 304; Haney Mfg. Co. v. 
Perkins, 48 N.W. 1078, 78 Mich. 1. 


Miss.—Nelson y. Illinois Cent. R. 
Co., 53 So. 619, 98 Miss. 295, 31 L.R.A. 
N.S. 689. 


Mont.—Golden y. Northern Pac. R. 
Co., 104 P. 549, 39 Mont. 435, 34 L.R.A. 
N.S. 1154, 18 Ann.Cas. 886. 


N.Y.—Roberts v. Johnson, 58 N.Y. 
613; Phelps v. Wait, 30 N.Y. 78; Mont- 
fort v. Hughes, 3 E.D.Smith 591. 


N.C.—White v. Southern R. Co., 
59 S.E. 1042, 146 N.C. 340; Hough v. 
pouthern R. Co., 57 S.E. 469, 144 N.C. 


Okl1.—Oklahoma Ry. Co. v. 
282 P. 157, 140 Okl. 45. 

Pa.—Baker v. Hagey, 35 A. 705, 177 
Pa. 128, 55 Am.S.R. 712. 

Tenn.—Terry v. Burford, 175 S.W. 
538, 131 Tenn. 451, L.R.A.1915F 714. 


Tex.—Diamond v. Smith, 66 S.W. 
1415-27 ‘Tex-Civ-App. ©5538; »EHis.. v. 
Stine, (Civ.App.) 55 S.W. 758. 


Vt.—Oakes v. Spaulding, 40 Vt. 347, 
94 Am.D. 404. 


Eng.—Moreton y. Hardern, 4 B.&C. 
223, 10 E.C.L. 553, 107 Reprint 1042. 


85. See Joint Adventures § 102. 
86. See Partnership § 392. 


Liability in general see Partnership 
§§ 364-369. 


87. See Agency § 607. 


Liability in general see Agency §§ 
532-540. 

88. 
Tenancy § 28; 
254. 


89. See Master and Servant § 1515. 


Liability based on doctrine of re- 
spondeat superior see Master and 
Servant §§ 1451-1510. 


90. Connivance see supra § 43. 


Dillon, 129 N.E. 


Boyd, 


See Animals §§ 346, 455; Joint 
Tenancy in Common § 


into the atmosphere.®* 


[$ 46] 3. Contractual Relations. 
jointly liable for the commission of a tort by rea- 
son of a contractual relation existing between them.*# 
Thus, by reason of their contractual relation, such 
persons may be jointly liable as joint adventurers,®° 
partners,*® principal and agent,®* coowners,®® and, in 
some cases, master and servant.®® 


[§ 47] 4. Concert of Action.°° 
settled that joint liability exists where the wrong is 
done by concert of action and common intent and 
purpose, provided that the act of each person was 


Persons may be 


The rule is well 


91. U.S.—Little v. Giles, 7 S.Ct. 
32, 118 U.S. 596, 30 L.Ed. 269; Pirie 
v. Tvedt, 5 S-Ct! A034, 1161, 1155 US: 
41, 29 L.Ed. 331; Bunker Hill & Sulli- 
van Mining, etc., Co. v. Polak, 7 F.(2d) 
583; Clay v. Waters, 161 F. 815, 88 
C.C.A. 633; Smith v. Rines, 22 F.Cas. ~ 
No. 13,100, 2 Sumn. 338. 


Ala.—Adler & Co. vy. Pruitt, 53 So. 
315, 169 Ala. 213, 32 L.R.A.N.S. 889; 
Pilcher v. Smith, 58 So. 672, 4 Ala. 
App. 444. 


Ark.—Troop v. Dew, 234 S.W. 992, 
150 Ark. 560. 


Cal.—Mox, Inc. v. Woods, 262 P. 
302, 202 Cal. 675; Revert v.. Hesse, 
193 P. 943, 184 Cal. 295. 


Colo.—Cardiff Light & Water Co. v. 
Taylor, 216 P. 711, 73 Colo. 566. 


Conn.—Sparrow v. Bromage, 74 A. 
1070, 83 Conn. 27, 27 L.R.A.N.S. 209, 
19 Ann.Cas. 796. 


Ga.—Central of Georgia R. Co. v. 
Brown, 38 S.E. 989, 113 Ga. 414, 84 
Am.S.R. 250; Page v. Citizens’ Bank- 
ing Co., 36 S.E. 418, 111 Ga. 73, 78 
Am.S.R. 144, 51 L.R.A. 463. : 


Ill.—West Chicago St. R. Co. v. 
Horne, 100 Ill.App. 259 [aff 64 N.E. 
331, 197 Ill. 250]; Chicago-Virden Coal 
Co. v. Wilson, 67 Ill.App. 443. 


Ind.—Cleveland, ete., R. Co. v. Gos- 
sett, 87 N.E. 728, 172 Ind. 525; Cleve- 
land, etc., R. Co. v. Hilligoss, 86 N. 
E. 485, 171 Ind. 417, 131 Am.S.R. 258; 
Gunder y. Tibbitts, 55 N.E. 762, 153 
Ind. 591; Boaz v. Tate, 43 Ind. 60. 


Iowa.—Faust v. Parker, 213 N.W. 
794 [op supplemented reh 215 N.W. 
235]; Moore v. Fryman, 134 N.W. 534, 
154 Iowa 534; Price v. Price, 60 N.W. 
202, 91 Iowa 693, 51 Am.S.R. 360, 29 
TRAC aL50: 


Kan.—Gooch y. Gooch, 195 P. 874, 
108 Kan. 416. 


Ky.—Bobich v. Dackow, 18 S.W. 
(2d) 280, 229 Ky. 830; White’s Heirs 
vy. Turner, 1 B.Mon. 130. 


La.—Irwin v. Scribner, 15 La.Ann. 
583; Wallace v. Alex. Miller & Henry 
Schnatman, 15 La.Ann. 449. 


Mass.—Hawkesworth v. Thompson, 
98 Mass. 77, 93 Am.D. 137; Patten v. 
Gurney, 17 Mass. 182, 9 Am.D. 141; 
Banfield v. Whipple, 10 Allen 27, 87 
Am.D. 618. 


Minn.—Faunce v. Searles, 142 N.W. 
816, 122 Minn. 343. 


N.Y.—Green v. Davies, 75 N.E. 536, 
182 N.Y. 499, 3 N.Y.Ann.Cas. 310; 
Creed v. Hartman, 29 N.Y. 591, 86 Am. 
D. 341; Hanrahan v. Cochran, 42 N. 
M.Sx 1031, 12> App Div. 915 Mead hv. 
Mali, 15 How.Pr. 347 [aff 25 Barb. 
578]; Williams v. Sheldon, 10 Wend. 
654. 


N.C.—Williams v. Cape Fear Lum- 
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an efficient cause®? contributing to the injury.®* 
Proof of a conspiracy is not necessary.°** 


[§ 48] 5. Comparison of Culpability.°®° The de- 
gree of culpability of each of the wrongdoers can- 
not be compared; nor will their liability be affected 
by the relative degree of negligence or of the care 
It is sufficient to support a recovery 
if the negligence of both be a contributory cause, 


required.®°® 


TORTS 


other.°® 


even though one owes to the person injured a higher 


[$ 50] A. Scope of Discussion. 


various particular torts, such among others as as- 
sault and battery;1 seduction;? rape;* abortion ;* 
trespass to property ;° forcible entry and detainer ;° 


ber Co., 96 S.E. 950, 176 N.C. 174 
Cyc]; Smithwick v. Ward, 52 
64, 75 Am.D. 453. 


Okl.—Selby v. Lindstrom, 
1127, 59 Okl. 227 [cit Cyc]. 


Or.—Stull v. Porter, 196 P. 1116, 
100 Or. 514. 


Pa.—Yealy v. Fink, 48 Pa. 212, 82 
Am.D. 556. 


Philippine.-—Worcester v. Ocampo, 
22 Philippine 42. 


S.C.—National Bank of Savannah v. 
Southern Ry., Carolina Division, 91 S. 
EB. 972, 107 S.C. 28; O’Brien vy. Bound, 
29 S.C.L. 495, 42 Am.D. 384. 


Tenn.—Brumly Vv. Chattanooga 
Speedway & Motordrome Co., 198 S. 
W. 775, 188 Tenn. 534; Kirkwood v. 


[cit 
N.C. 


158 P. 


Miller, 5 Sneed 455, 73 Am.D. 134; 
Donnelly y. Jackson, 2 Tenn.Civ.A. 
408. 

Tex.Anderson v._ Smith, (Civ. 


App.) 231 S.W. 142; Farmers’ Gin & 
Milling Co. v. Jones, (Civ.App.) 147 
S.W. 668; Haubelt Bros. v. Hirsch, 
131 S.W. 435, 62 Tex.Civ.App. 273. 


Utah.—Smith v. Columbus Buggy 
Co., 123 P. 580, 40 Utah 580. 


Va.—Daingerfield v. Thompson, 74 
Va. 136, 36 Am.R. 783. 


Wis.—Wyss v. Grunert, 83 
1095, 108 Wis. 38. 


B.C.—Timms y. Vancouver, 15 B.C. 
336. 

Ont.—Clarkson y. Davies, 19 Ont.W. 
N. 100. 

[a] For example (1) a railroad 
company and shipper codperating in 
issuing bills of lading falsely describ- 


N.W. 


‘ing property shipped are joint: tort- 


feasors. National Bank of Savannah 
v. Southern Ry., Carolina Division, 91 
S.BE. 972, 107 S.C. 28. (2) A partner- 


. ship, the individual members thereof, 
anda person not a member may be 


joined as defendants in an action for 
malicious prosecution instituted as 
the result of a confederation. Page 
v. Citizens’ Banking Co., 36 S.E. 418, 
111 Ga. 73, 78 Am.S.R. 144, 51 L.R.A. 
463. (3) Where a horse is hired of 
the owner by one person, delivered 
upon his credit to another, and driven 
to death by the second with the co- 
operation of the first, who is driving 
another horse in company with him, 
they may be held jointly liable by the 
owner. Banfield v. Whipple, 10 Allen 
(Mass.) 27, 87 Am.D. 618. (4) Two 
persons unlawfully racing their hors- 
es together on a street are jointly 


VIII. PARTICULAR TORTS 
[By Aupert S. ABEL] 


In general, the 


liable to one who attempts to cross 
in front of them, and who, without 
fault on his part, is run against by 
one of them and injured, where but 
for the race there would have been 
no-accident. Hanrahan vy. Cochran, 
42 N.Y.S. 1031, 12 App.Div. 91. See 
also Burnham y. Butler, 31 N.Y. 480. 
(5) In an action against supervisors 
for damages in obstructing the flow 
of water by a causeway, although 
parts of it were built at different 
times and by different defendants, yet 
as it was done in pursuance of a 
common design, the acts of one were 
the acts of all, and the injury, if any, 
was the joint act of defendants. 
Yealy v. Fink, 43 Pa. 212, 82 Am.D. 
556. (6) Three persons at midnight 
demanded admittance to a restaurant, 
which was closed but had a light 
burning within. Admittance being 
refused, one of them went around to 
a side door, entered, and told the keep- 
er that one of the others wanted to 
come in. The two others being at the 
front door, one said: ‘Fire a salute.” 
The one addressed fired a pistol and 
the ball went through the door and 
severely wounded the keeper. There 
was an ordinance prohibiting the dis- 
charge of firearms in the street. It 


was held that the person firing and 


the one advising the firing were joint- 
ly liable. _Daingerfield v. Thompson, 
74 Va. 136, 36 Am.R.°-783. 


BE Concurring cause see supra § 


93. Haubelt Bros. v. Hirsch, 131 S. 
W. 4385, 62 Tex.Civ.App. 273. 


94 See infra § 66. 


95. Apportionment of damages see 
Trial [38 Cye 1879 et seq]: 


96. U.S.—Brown y. Coxe, 75 F. 689. 


Ark.—Southwestern Gas & Electric 
Co. v.. Godfrey, 10 S.W.(2da) 894, 178 
Ark. 103 [cit Cyc]. 


Conn.—Sparrow v. Bromage, 74 A. 
1070, 83 Conn. 27, 27 L.R.A.N.S. 209, 
19 Ann.Cas, 796. 


D.C.—Washington, ete, R. Co. v. 
Hickey, 5 App.D.C. 436 [aff 17 S.Ct. 
661, 166 U.S. 521, 41 L.Ed. 1101]. 


Il1.—Consolidated Ice Mach. Co, vy. 
Keiferc.25 NE. 799,184 Th 48 ees 
Am.S.R. 688, 10 L.R.A. 696. 


_ Ind.—Cleveland, ete., R. Co. v. Hil- 
ligoss, 86 N.E. 485, 171 Ind. 417, 131 
Am.S.R. 258. 


Ky.—Probst v. Hinesley, 117 S.w. 
389, 183 Ky. 64. 


Mass.—Johnson y. Scott, 91 N.E. 


Bx 3 


1§§ 47-50 a 


conversion;* ‘waste;® false imprisonment;® mali- 
cious prosecution;1° abuse?! or malicious use’? of 
process; wrongful arrest;1? kidnapping;** champ- 
erty and maintenance;!® negligence;!® creating or 


302, 205 Mass. 294. 


N.Y.—Kaszovitz v. Trustees. of 
Sailors’ Snug Harbor, 216 N.Y.S. 745, 
127 Mise. 818; Goldstein vy. Tunick, 
110 N.Y.S. 905, 59 Misc. 516. 


N.C.—Clark v. Patapsco Guano Co., 
els 858, 144 N.C. 64, 119 Am.S.R. 


Pa.—Bunting v. Hogsett, 21 A. 31, 
33, 34, 139 Pa. 363, 23 Am.S.R. 192, 12 
L.R.A. 268. 


W.Va.—Johnson vy. Chapman, 28 S. 
E. 744, 43 W.Va. 639. 


97. Sternfels v. Metropolitan St. 
R. Co., 77 N.Y.S. 309, 73 App.Div. 494, 
497 [aff 66 N.E. 1117, 174 N.Y. 512]; 
Zimmer v. Third Avenue R. Co., 55 
N.Y.S. 308, 36 App.Div. 265. 


98. See supra § 44. 


99. Rice v. Coolidge, 121 Mass. 393, 
23 Am.R. 279; Crawford v. Miller, 19 
Ohio Cir.Ct.N.S. 421, 2 Ohio App. 244; 
Taylor Water Co. v. Dillard, 29 S.W. 
662, 9 Tex.Civ.App. 667. 


[a] Thus, where defendant sub- 
orned a witness to swear falsely to 
defamatory statements, he was none 
the less liable because the witness 
was protected. Rice v. Coolidge, 121 
Mass. 393, 23 Am.R. 279. 


ate Assault and Battery 5 C.J. p 


2. Civil liability for seduction see 
Seduction §§ 3-149. 


3. Rape §§ 169-185. 
4 Abortion § 123. 
5. Trespass see [38 Cyc 985]. 


6 Forcible Entry and Detainer §§ 
39-187. 


7. Trover and Conversion [38 Cye 
1997]. 


8. Waste [40 Cyc 496]. 


ae False Imprisonment 25 C.J. p 


10. Malicious Prosecution 38 C.J. 
p 378. 


11. Abuse of process see Process 
§§ 372-393. ‘ 


12. Malicious use of process see. 


Process §§ 394-397. 
13. Arrest §§ 258-—262.- 
14. Kidnapping § 35. 


15. Champerty and Maintena: ; 
Gaeeip o2i2'9% aay 


16. Negligence 45 C.J. p 608. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


degree of care and even though there be different - 
degrees of negligence by each.°? 


[§ 49] 6. Exemption of Joint Wrongdoer. Where 
the liability is joint, each wrongdoer is responsible 
for the entire damage.sustained,®® and the fact that 
one of the wrongdoers may not be held accountable 
to the injured party will not operate to exempt the 


7 


ny 


 §§ 50-53]. 


eee Heyy ee 


maintaining nuisances;17 defamation,!® including 
slander of title;1® fraud;?° invasions of the right 
of privacy;?1 conspiracy;22 interferences with the 
domestic rights of spouses,?* parents,24 or chil- 
dren,”® are treated in separate titles throughout this 
work, but a few instances of specific torts are re- 


_ tained for consideration in this title.26 


[§ 51] B. Inducing or Compelling Social Ostra- 
cism. There is authority recognizing the legal right 
of every man to enjoy social relations with his 
friends and neighbors, and holding that an interfer- 
ence with such rights by others is an actionable 
tort.2¢ 


[§ 52] C. Interference with Contractual Rights— 
1. Scope of Treatment. The present treatment is 
limited to a consideration of the status of the right 
to the formation or performance of contract as 
the basis, and the violation of such right as the 
commission, of a generic tort with incidental no- 
tice of specific situations in which it, alone and 
without the concurrence of other circumstances, has 
been asserted as the basis of recovery. Thus it ex- 
eludes any treatment of the relation between tort 
and contract, and of the breach of legal duties in- 
cident to a contractually created relationship, which 
matters are dealt with in prior sections.2® Further, 
although relying on the cases with reference to 


17. Nuisances 46 C.J. p 635. by Lumber Co., 
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them in so far as they announce and develop the 
rules applicable to the generic tort, it does not 
treat of any of the principles or applications in- 
volved where the interference is connected with other 
circumstances tending to bring it under specific heads 
of tort liability elsewhere considered, as, for in- 
stance, conspiracy;?®  fraud;*° monopolies ;3% 
slander of title;*? unfair competition;?? interfer- 
ence with the relation of landlord and tenant,?4 
master and servant,®® or principal and agent;?° in- 
terference with the business of trading stamp com- 
panies;*7 or inducing the breach of a promise of 
marriage.*® Similarly the principles respecting the 
privilege arising from communications concerning 
matters of business interest are discussed else-. 
where.?® In considering the tort of interference 
with contractual rights, a distinction is to be ob- 
served between interference with the formation of 
prospective contracts and interference with the per- 
formance of existing contracts.*? 


[§ 53]-2. Prospective Contracts; Conduct of 
Business. Even though no wrongful or unlawful 
means are employed to accomplish the tresult,*! 
inducing third persons to refrain from the forma- 
tion of contracts, when done for solely malicious 
motives, has been commonly held to constitute a 
tort,” the result being obtained in some jurisdic- 


See Libel and Slander §§ 250— 


18. Libel and Slander 36 C.J. p 
1134. 


Open or rough shadowing by detec- 
tives as actionable offense see Detec- 
tives § 4. 


19. Slander of property or title see 
Libel and Slander §§ 591-630. 


20. Fraud 26 C.J. p 1050. 
' 21. Right of Privacy 54 C.J. p 816. 
22. Conspiracy 12 C.J. p 535. 


23. Principles governing liability 
Tors 
Criminal conversation see Husband 
and Wife §§ 1031-1068. 


Enticement and alienation see Hus- 
band and Wife §§ 972-1030. 

Personal injuries to spouse see Hus- 
band and Wife §§ 684-693. 


24. Liability for: 
Abduction of child see Abduction § 
. 52. 


Enticement or harboring of child see 
Parent and Child §§ 233-244. 
Injuries to child see Parent and Child 
§§ 102-137. 
Seduction of child see Seduction §§ 
14-26. 
25. Child’s right to rental sup- 
port see Parent and Child §§ 34-62. 


26. See infra §§ 51-59. P 


27. Deon v. Kirby Lumber Co., 111 
So. 55, -162 La. 671, 52 A.L.R. 1023. 


“It is the legal right of every man 
to enjoy social relations _with his 
friends and neighbors. He is entitled 
to visit them and their families and 
to have them visit him and his fam- 
ily. The free and unhampered exer- 
cise of the right is necessary to his 
happiness, comfort, and. well-being. 
If he be unlawfully deprived of that 
right by others, he is entitled to re- 
dress.’’ Deon v. Kirby Lumber Co., 
111 So. 55, 58, 162 La. 671, 52 A.L.R. 
1023. 

[a] 


Competition in business is not 
available as a defense. 


Deon v. Kir- 


671, 52 A.L.R. 1028. 


Statements tending to expose per- 
son to public hatred, ridicule, or con- 
tempt as defamation see Libel and 
Slander §§ 28-160. 


28. See supra §§ 2-4, 


Privity of contract as element in 
tort see supra § 13. 


29. Civil liability for: 


Boycotts see Conspiracy §§ 131-160. 
Combinations: 
Affecting employment see Conspira- 
cy §§ 166-170, 173, 174. 
To procure breach of contract see 
Conspiracy §§ 161-165. 
Strikes see Conspiracy §§ 118-130. 


30. Fraud preventing performance 


of contract see Fraud § 81 text and 
notes 29, 30. 


31. Civil liability for monopolies 
see Monopolies §§ 195-208. 


32. See Libel and Slander § 600 
text and notes 91-94. 


33. See Trade-Marks, __Trade- 
Names, and Unfair Competition [38 
Cye 756-850]. 


34. See Landlord and Tenant §§ 
1966-1969. 

35. See Master and Servant §§ 
1606-1616. 


Cross references: 
Enticing away and harboring appren- 
tices see Apprentices §§ 128-138. 
Interferences by labor unions see 
Trade Unions 63 C.J. 

Privilege as to communications re- 
specting character of employee see 
Libel and Slander § 256. 


36. See Agency §§ 511, 576. 

87. See Trading Stamps [38 Cyc 
930]. 

38. See Breach of Marriage Prom- 
ise § 39 text and notes 92-94. 

Privileged character of communica- 
tions respecting suitor or lover see 
Libel and Slander § 257. 


111 So. 55, 162 La. 39. 
254, 


40. Beekman v. Marsters, 80 N.E. 
SLT, 195. Mass; 205,122 AmeSon.. vee. 
1 REAL NES.) 2011, eile -A nm Casuunocar 
Booth v. Burgess, 65 A. 226, 72 N.J. 


Eq. 181. And see cases passim infra 
§§ 53-56. 
[a] Distinction stated.—‘In many 


of the reported cases .. . the 
tort which is generally described as 
‘maliciously inducing’ the dealer in 
the market to break his contract with 
the plaintiff to plaintiff's damage is 
discussed concurrently with a very 
different delict which is described as 
‘maliciously inducing’ a dealer in the 
market to refrain from contracting 
with the plaintiff to the plaintiff's 
damage. In the one case we have a 
violation of the ordinary right in a 
contract, which is a form of the right 
to the possession and enjoyment of 
property, and in the other, where the 
inducement is co-ercive, we have a 
violation of the right to a free mar- 
ket.” Booth v. Burgess, 65 A. 226, 
229, 72 N.J.Eq. 181. 


41. Huskie v. Griffin, 74 A. 595, 
15 N.H. 345, 27 L.R.A.N.S. 966, 139 


Am.S.R. 718. And see cases infra 
notes 42-44. 
[a] Keeping door open between 


leased premises and those retained by 
the lessor, when done maliciously 
with the intention of injuring the les- 
see’s business and when it so oper- 
ates, has been held the basis of a tort. 
De Foor v. Stephens, 66 S.E. 786, 133 
Ga. 617. - 


Effect of employment of unlawful 
or improper means see infra text and 
notes. 46-51. 


42. U.S.—Lewis v. Bloede, 202 F. 
7, 120 C.C.A. 335. See Hanchett v. 
Chiatovich, 101 F. 742, 41 C.C.A. 648 
[aff 96 F. 681] (to same effect). 


Ill.—Carlson v. Carpenter Contrac- 
tors’ Ass’n of Chicago, 137 N.E. 222, 
305 Ill. 881, 27 A.L.R. 625 [aff 224 
Tll.App. 430 (expl Kemp v. Division 
No. 241, 99 N.B. 289, 255 Ill. 213, Ann. 
Cas.1913D 347)]. See Purington v. 
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tions, at least as to particular kinds of prospective 
statutory provisions.** 
Malice, in this connection, is not to be understood 


contracts, by virtue of 


TORTS 


excuse. *# 


in its popular sense of ill will against a person, 


Hinchliff, 76 N.E. 47, 219 Ill. 159, 109 
Am.SR.. 322) 2) L.ROAN.S. 824 ) (to 
same effect); Jones v. Barmm, 75 N. 
BE. 505, 217 Ill. 381 [aff 119 I1]1.App. 
475] (recognizing that malicious in- 
terference with business is a tort, 
but holding it not to be one for an 
injury to personal property). 


Iowa.—Dunshee vy. Standard Oil Co., 
132 N.W. 371, 152 Iowa 618, 36 L.R.A. 
N.S. 263; Dunshee v. Standard Oil 
Co.,.126 N.W. 342. 


La.—Lewis v. Huie-Hodge Lumber 
Co., 46 So. 685, 121 La. 658; Graham 
v. St. Charles St. R. Co., 16 So. 806, 
18 So. 707, 47 La.Ann. 214, 1656, 49 
Am.S.R. 366, 436, 27 L.R.A. 416. 


Md.—Willner v. Silverman, 71 A. 
962, 109 Md. 341, 24 L.R.A.N.S. 895. 
But see Goldman v. Harford Road 
Bldg. Ass’n, 133 A. 8438, 150 Md. 677 
(quoting and approving a statement 
that interference with formation of a 
contract, unless by the exercise of un- 
lawful or improper means, is not tor- 
tious, but holding only that interfer- 
ence by a competitor is not a ground 
of action in tort). 


Mass.—Walker v. Cronin, 107 Mass. 
555. See Martell v. White, 69 N.E. 
1085, 185 Mass. 258, 64 L.R.A. 260, 102 
Am.S.R. 341 (to same effect). 


Minn.—Carnes v. St. Paul Union 
Stockyards Co., 205 N.W. 630, 206 N. 
W. 396, 164 Minn, 457; Tuttle v. Buck, 
119 N.W. 946, 107 Minn. 145, 131 Am. 
S.R. 446, 22 L.R.A.N.S. 599, 16 Ann. 
Cas. 807. See Sorenson v. Chevrolet 
Motor Co., 214 N.W. 754, 171 Minn. 
260 (dictum to same effect); Rora- 
back v. Motion Picture Machine Op- 
erators’ Union of Minneapolis, 168 N. 
W. 766, 169 N.W. 529, 140 Minn. 481; 
Ertz v. Produce Exchange, 81 N.W. 
737, 79 Minn. 140, 48 L.R.A. 90, 79 Am. 
S.R. 433 (last two to same effect). 
But see Bohn Mfg. Co. vy. Hollis, 55 
N.W. 1119, 54 Minn. 223, 40 Am.S.R. 
319, 21 L.R.A, 337 (dictum to con- 
trary). 


Mont.—Peek v. Northern Pac. Ry. 
CO loz. 421,51 Mont. 295, du. A. 
1916B 8385. 


N.H.—Huskie v. Griffin, 74 A. 595, 
75 N.H. 345, 27 L.R.A.N.S. 966, 139 
Am.S.R. 718. 


Tex.—Delz v. Winfree, 16 S.W. 111, 
80 Tex. 400, 26 Am.S.R. 755. See Pal- 
atine Ins, Co. v. Griffin, (Civ.App.) 
202 S.W. 1014 [rev on other grounds 
(Commn.App.) 235 S.W. 202 (rev 
(Commn.App.) 238 S.W. 637)] (hold- 
ing that one who without justifica- 
tion of action in the exercise of any 
right of his own interferes with the 
freedom of another in his employ- 
ment of the agencies of his business 
is liable for the injuries resulting); 
International, etc., R. Co. v. Green- 
wood, 21 S.W. 559, 2 Tex.Civ.App. 76 
(to same effect). 


Wash.—Jones v. Leslie, 112 P. 81, 
61 Wash. 107, 48 L.R.A.N.S. 898, Ann. 
Cas.1912B 1158. 


W.Va.— West Virginia Transp. Co. 
v. Standard Oil Co., 40 S.E. 591, 50 
ee 611, 88 Am.S.R. 895, 56 L.R.A. 

See De Foor vy. Stephens, 66 S.E. 
786, 183 Ga. 617 (allowing recovery 
for a malicious interference with 
business); Southern R. Co. vy. Cham- 
bers, 55 S.E. 37, 38, 126 Ga. 404, 7 
L.R.A.N.S. 926 (to the same effect, 


the court stating that “malicious in- 
jury to the business of another has 
long been held to give a right of ac- 
tion to the injured party’); Jackson 
v. Stanfield, 37 N.E. 14, 36 N.E. 345, 
187 Ind. 592, 23 L.R.A. 588; .Wesley 
v. Native Lumber Co., 53 So. 346, 97 
Miss. 814, Ann.Cas.1912D 796; Globe, 
etc., F. Ins. Co. v. Firemen’s Fund 
Fire Ins. Co., 52 So. 454, 97 Miss. 148, 
29 L.R.A.N.S. 869; 
Trades Council, 53 N.J.Eq. 101,.30 A. 


881; Stebbins v. Edwards, 224 P. 14, 
101 Okl. 188; Burford v. Rainey, 42 
Pa.Co. 137; Hutton v. Watters, 179 


S.W. 134, 132 Tenn. 527, L.R.A.1916B 
1238, Ann.Cas.1916C 433 [overr Payne 
Vo umwestern, ete, UR. Co, Lo) ea 
(Tenn.) 507, 49 Am.R. 666] (last sev- 
en to same effect); Temperton v. 
Russell, [1893] 1 Q.B. 715 (dictum to 
same effect). 


Contra Brooks v. Patterson, 29 S. 
W. (2d), 26, 234 Ky. 757; Gott v. Berea 
College, 161 S.W. 204, 156 Ky. 376, 51 
L.R.A.N.S. 17; Heinrich v. Wiens, 8 
Sask.L. 153. : 


“An action will lie for depriving a 
man of custom—that is, of possible 
contracts—as well when the result is 
effected by persuasion as when it is 
accomplished by fraud or force, if 
the harm is inflicted from malevolence 
and without some justifiable cause.” 
[Holmes, J., dis. in May v. Wood, 51 
N.E. 191, 172 Mass. 11, 14]. 


[a] Collateral existence of malice 
does not render the interference a tort 
if the interferer has and acts in pur- 
suance of a motive which is sufficient 
as justification for such conduct. 
King v. Krischer Mfg. Co., 222 N.Y.S. 
66, 220 App.Div. 584; Roseneau v. 
Empire Circuit Co., 115 N.Y.S. 511, 
131 App.Div. 429 [motion den 117 N. 
Y.S. 1146, 132 App.Div. 947]; West 
Virginia Transp. Co. v. Standard Oil 
Co., 40 S.B. 591, 50 W.Va. 611, 88 Am. 
S.R. 895, 56 L.R.A. 804. See Passaic 
Print Works v. Ely, ete., Dry-Goods 
Co., 105 F.-168,. 44 GC.C.A. 4296, 62 LL. 
R.A. 673 [eert den 21.S.Ct. 922, 181 
U.S. 617; 45 L.Ed. 1029] (to same ef- 
fect); Robison v. Texas Pine Land 
Assoc., (Tex.Civ.App.)~ 40 S.W. 843, 
844 (“The fact that defendant’s pur- 
pose by its acts was to break plaintiff 
up in business would not give the 
cause of action for that is the natural 
result of successful competition”), 


_[b] Collateral existence of suffi- 
cient justifiable motive on which the 
interference might have been based 
does not render the act nontortious 
where in fact, not that motive, but 
malice, moved the interfering party 
to act. Huskie v. Griffin, 74 A. 595, 
75 N.H. 345, 27 L.R.A.N.S. 966, 139 
Am.S.R. 718; West Virginia Transp. 
Co, v. Standard Oil Co., 40 S.E. 591, 50 
W.Va. 611, 88 Am.S.R. 895, 56 L.R.A, 
804. See Hutton v. Watters, 179 S.W. 
134, 1382 Tenn. 527, L.R.A.1916B 1233, 
Ann.Cas.1916C 433 (recognizing rule), 


43. Joyce v. Great Northern R. Co., 
110 N.W. 975, 100 Minn. 225, 8 L.R.A. 
N.S. 756; Goins v. Sargent, 146 S.E. 
131, 196 N.C. 478. 


44. Carnes y. St. Paul Union 
Stockyards Co., 205 N.W. 630, 206 N. 
W. 896, 164 Minn. 457; Joyce v. Great 


Northern R. Co., 110 N.W. 975, 100 
Minn. 225, 8 L.R.A.N.S. 756; Hutton 
v. Watters, 179 S/W. 134, 132 Tenn. 


527, L.R.A.1916B 1288, Ann.Cas.1916C 
433; Payne v. Western, etc., R. Co., 
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but in its legal sense, as characterizing an unlaw-— 
ful act, done intentionally without just cause or 
Even though the circumstances do not 


7 


13 Lea (Tenn.) 507, 49 Am.R. 666. 
See Lewis v. Bloede, 202 F. 7, 120 C. 
C.A. 335; Peek v. Northern Pac. R. Co., 
152 P. 421, 51 Mont. 295, L.R.A.1916B 
835 (both to same effect). 


[a] Definition criticized.—“One 
definition of malice .. . makes it 
mean ‘a wrongful act done intention- 
ally without just cause or excuse.’ 
. . This definition is manifestly 
inaccurate, because no just cause or 
excuse can be allowed for any ‘wrong- 
ful’ act.” Booth v. Burgess, 65 A. 
226, 233, 72 N.J.Eq. 181. 


[b] Interferer’s personal advan- 
tage as element in justification.—“To 
establish justification, it must be 
made to appear, not only that the act 
complained of was otherwise lawful 
and performed in a lawful manner, 
but likewise that it had some real 
tendency to effect a reasonable ad- 
vantage to the doer of it.’”” Hutton v. 
Watters, 179 S.W. 134, 135, 132 Tenn. 
527, L.R.A.1916B 1238, Ann.Cas.1916C 
433. 


[ce] Sufficiency of particular facts 
as justification.—(1) Where defend- 
ant’s only act was to notify prospec- 
tive purchaser of an interest actually 
owned or honestly believed to be 
owned by defendant in the subject 
matter of the prospective contract, no 
tort liability accrued if, under the 
conditions and circumstances then ex- 
isting, defendant’s interests fairly 
called for the assertion of its rights. 
Conway v. Skelly Oil Co., 54 F.(2d) 
11; Tidal Western Oil Corp. v. Shack- 
elford, (Tex.Civ.App.) 297 S.W. 279. 
(2) Where defendant railroad compa- 
ny notified the public that it would 
no longer permit plaintiff to act as 
drayman in or about its depot, there- 
by preventing him from obtaining 
contracts for drayage, and ruining 
his business, the interference was 
nevertheless not tortious if the reg- 
ulation was established for the pro- 
tection of the interests of its ship- 
pers, aS where plaintiff, in order that 
he might act as drayman, needed ‘to 
have free access to its sheds and to 
the goods of others, and where plain- 
tiff was often quarrelsome and intox- 
icated while at the depot, and had 
been arrested for theft, and where 
goods had been stolen from the depot 
for which defendant company had had 
to respond to the assignee. Chicago, 
etc., R. Co. v. Armstrong, 120 P. 952, 
30 Okl. 134, 39 L.R.A.N.S. 126, Ann. 
Cas.1918B 13438. (3) Injury to plain- 
tiff newspaper from deiendant Cath- 
olic bishops’ interdiction of such 
newspaper throughout their dioceses 
on religious grounds afforded no basis 
of recovery. Kuryen Pub. Coggave 
Messmer, 156 N.W. 948, 162 Wis. 565, 
Ann.Cas.1918C 778. (4) It ts no jus- 
tification that defendant’s purpose 
was to compel plaintiff to give him a 
release of a claim, unless the claim 
was unfounded and defendant had an 
interest in preventing relations be- 
tween persons asserting unfounded 
claims and the other party to the 
prospective contract. Joyce v. Great 
Northern R. Co., 110 N.W. 975, 100 
Minn. 225, 8 L.R.A.N.S. 756. (5) The 
existence of the relationship of mas- 
ter and servant is not of itself a suf- 
ficient justification to permit the mas- 
ter to interfere to prevent the for- 
mation of all contracts whatsoever 
with another not competing in busi- 
ness with the master. International, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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establish that the interference was malicious,*® the 
means employed or operative in preventing the for- 
mation of the contract must in order that liability 
in tort may not attach be lawful and proper in 
nature;*® and the conduct of the person responsi- 
ble for that result is a tort if it involves resort to 
untruthful,** fraudulent,*® abusive,*® violent,®°° or 
The nature of the underlying 
right protected in rendering actionable interference 
with the formation of contracts has been character- 


coercive,°! means. 


ete., R. Co. v. Greenwood, 21 S.W. 
559, 2) Tex.Civ.App. 76. (6) Nor, it 
seems, may such malicious interfer- 
ence be resorted to as a means of 
preventing troublesome litigation be- 
tween the master and plaintiff, at 
least where the result might be ob- 
tained as efficaciously by other means. 
International, ete, R. Co. v. Green- 
wood, supra. (7) Where defendant’s 
interference was designed to assist a 
tenant of his who was a business com- 
petitor of plaintiff’s that circumstance 
was not such a justification as ren- 
dered the interference nontortious. 
Graham v. St. Charles St. R. Co., 16 
So. 806, 18 So. 707, 47 La.Ann. 214, 
1656, 49 Am.S.R. 366, 436, 27 L.R.A. 
416. (8) Business competition see in- 
fra note 55. 


“Malice” see 38 C.J. p 344 et seq. 


45. Huskie v. Griffin, 74 A. 595, 75 
N.H. 345, 27 L.R.A.N.S. 966, 139 Am. 
S.R. 718. And see cases infra notes 
46-51. 

Effect of maliciously inducing re- 
fusal or failure to contract see supra 
text and notes 42, 43. 


46. Evenson v. Spaulding, 150 F. 
517, 82 C.C.A. 263, 9 L.R.A.N.S. 904; 
Standard Oil Co. v. Doyle, 82 S.W. 
271, 118 Ky. 662, 26 Ky.L. 544, 111 
Am.S.R. 331; Godin v. Niebuhr, 128 
N.E. 406, 236 Mass. 350; Carter v. Os- 
ter, 112 S.W. 995, 134 Mo.App. 146. 
And see cases infra notes 47-51. 


“One who interferes with another’s 
business, for the purpose of compel- 
ling present or prospective customers 
to withhold their patronage is re- 
sponsible for the harmful consequenc- 
es unless he shows a legal justifica- 
tion for such interference, and to con- 
stitute such justification, it must ap- 
pear not only that the interference 
was in pursuit of a lawful purpose, 
like trade competition, but that it was 
earried on by lawful means.” Godin 


v. Niebuhr, 128 N.E. 406, 407, 236 
Mass. 350. 
47. Willis v. Muscogee Mfg. Co., 48 


S.E. 177, 120 Ga. 597; Standard Oil 
Co. v. Doyle, 82 S.W. 271, 118 Ky. 662, 
26 Ky.L. 544, 111 Am.S.R. 331; Ryan 
v. Burger, ete., Brewing Co., 13 N.Y. 
S. 660, 59 Hun 625; West Virginia 
Transp. Co. v. Standard Oil Co., 40 
S.E. 591, 50 W.Va. 611, 88 Am.S.R. 
895, 56 L.R.A. 804. Contra Davis v. 
Barnett, 26 U.C.Q.B. (Ont.) 109. 


48. Skene v. Carayanis, 131 A. 497, 
103 Conn. 708; Virtue v. Creamery 
Package Mfg. Co., 142 N.W. 930, 1136, 
123 Minn. 17, L.R.A.1915B 1179, 1195; 
Moody v. Perley, 95 A. 1047, 78 N.H. 
17; Huskie v. Griffin, 74 A. 595, 75 
N.H. 345, 27 L.R.A.N.S. 966, 139 Am. 
S.R. 718: Van Horn v. Van Horn, 20 
A. 485, 52 N.J.Law 284, 10 L.R.A. 184. 
See Goldman v. Harford Road Bldg. 
Ass’n, 133 A. 8438, 150 Md. 677 (recog- 
nizing rule). 

49. Standard Oil Co. v. Doyle, 82 
S.W. 271, 118 Ky. 662, 26 Ky.L. 544, 
111 Am.S.R. 331; Jones v. Maher, 116 
N.Y.S. 180, 62 Mise. 388 [aff 125 N.Y. 
S. 1126, 141 App.Div. 919]. 
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50. Milwaukee Iron Molders’ Un- 
ion No. 125 v. Allis-Chalmers Co., 
166 FB. 45, 91 C.C.A. 631, 20 L.R.A.N.S. 
315; Tarleton v. McGawley, 1 Peake 
270, 170 Reprint 153. 


51. U.S.—Milwaukee Iron Mold- 
ers’ Union No. 125 v. Allis-Chalmers 
Co., 166 FY. 45,91 C.C.Ay 631; 20 LRA. 
N.S. 315. See Tebbetts v. McElroy, 56 
F.(2d) 621, 623 (stating that “no in- 
dividual as such lawfully may de- 
stroy the business of another by 
threat or use of force’’). 


Cal—Krigbaum v. Sbarbaro, 138 P. 
364, 23 Cal.App. 427. 


Ky.—Standard Oil Co. v. Doyle, 82 
S.W. 271, 118 Ky. 662, 26 Ky.L. 544, 
LEE Am: SsRe 33a. 


Mass.—Martell v. White, 69 N.E. 
1085, 185 Mass. 258, 64 L.R.A. 260, 102 
Am.S.R. 341. See Vegelahn vy. Gunt- 
ner, 44 N.E. 1077, 167 Mass. 92, 57 Am. 
So. 62443 Sores as Ae i226) Ss Snerry 
v. Perkins, 17 N.E. 307, 147 Mass. 212, 
9 Am.S.R. 689 (both to same effect). 


Mo.—Carter v. Oster, 112 S.W. 995, 
134 Mo.App. 146. 


See Jersey City Printing Co. v. 
Cassidy, 53 A. 230, 683 N.J.Eq. 759 (so 
holding, at least as to coercion by 
combinations); Payne v. Western, 
ete., R. Co., 138 Lea (Tenn.) 507, 49 
Am.R. 666 (stating, by way of dictum, 
that to induce nonformation of con- 
tracts by “threats” or “intimidation” 
would be a tort, but that, to have that 
effect, some threat, in the legal, as 
distinguished from the popular, sense 
of the word, is requisite). 


But see Booth v. Burgess, 65 A. 226, 
232, 72 N.J.Eq. 181 (stating: that 
“coercion which results, however di- 
rectly and intentionally, from the ex- 
ercise of the absolute right to refrain 
from contracting, cannot possibly be 
a tort, because it violates no legal 
right; it is a mere incidental result 
of the assertion and enjoyment of a 
right’’). 


[a] TIllustration.—Where defend- 
ant entered plaintiff’s shop, where a 
number of plaintiff's customers were 
present in the course of business, and 
forbade plaintiff and his clerks to sell 
or the customers to buy any of the 
merchandise in the shop, threatening 
the customers that if they bought he 
would take down their names and 
they would be compelled to attend 
court or submit to prosecution, where- 
by the business was suspended, the 
customers leaving and some of the 
clerks fleeing, there was an unlawful 
invasion of the right to do business 
for which defendant could be made 
to respond civilly. Sparks v. Mc- 
Crary, 47 So. 332; 156 Ala. 382, 22 
L.R-A.N.S. 1224. 


[b] College regulations (1) forbid- 
ding students to patronize particular 
places of business, whether the regu- 
Jjations are reasonable or not, have 
been held not to be improper means 
in such a sense that their employment 
to prevent the entrance into contracts 
gives rise to a tort. Gott v. Berea 
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ized as being the interest which one man has in the 
freedom of another.®? 
duct of the person refusing to enter into the con- 
tract®* and the character of the motives influencing 
him to refuse** are immaterial. However, merely in- 
ducing third persons to refrain from the formation 
of contracts, if done in good faith, without malice or 
the employment of improper means, has been held 
of itself to constitute no tort;®® but there is other 
authority holding that unreasonable interference 


The lawfulness of the con- 


College, 161 S.W. 204, 156 Ky. 376, 51 
L.R.A.N.S. 17. (2) Government and 
discipline of students generally see 
Colleges and Universities § 31. 


[ec]. Moral force as  coercion.— 
Coercion may be exerted by the ap- 
plication of moral, as well as physi- 
cal, force, but, where the moral force 
exerted by a threat is a lawful exer- 
tion on one’s own rights, for instance, 
the imposition of conditions on which 
One will trade, rather than the exer- 
cise of a force violative of the rights 
of others, the force employed does 
not constitute unlawful means ren- 
dering interference to prevent the 
formation of contract tortious. Mac- 
auley v. Tierney.,°33 2Ac 1, 19 Rela 250s 
61 Am.S.R. 770, 37 L.R.A. 455. 


[d] Offering goods or services at 
rates less than cost for the purpose 
of driving out a rival or of depreciat- 
ing the market is not the employment 
of unlawful means. Mogul S.S. Co. v. 
McGregor, [1892] A.C. 25 [aff 23 Q.B. 
D. 598]. See Passaic Print Works v. 
Ely, etc., Dry-Goods Co., 105 F. 163, 
44 C.C.A. 426, 62 L.R.A. 673 [cert den 
21 S:Ct. 922,- 181 \W.Ss (617%, 45 oleae 
1029] (to same effect); Gilly v. 
Hirsh, 48 So. 422, 424, 122 La. 966, 
20 L.R.A.N.S. 972 (stating that, 
“where a merchant undersells or over- 
sells his neighbor, though the latter 
may suffer damages thereby, it is 
damnum absque injuria’’). 


[e] Reasonableness as test.—The 
degree of annoyance which consti- 
tutes ‘‘coercion,” within the meaning 
of the term as used in this connec- 
tion, is that it is such as will operate 
on a reasonably prudent, reasonably 
courageous, and not unreasonably 
sensitive man. Jersey City Printing 
Cor °V.nsCassidy, "53 “Aj. 28 056s Nee 
Eq. 759. 


52. Booth v. Burgess, 65 A. 226, 
72 N.J.Eq. 181; Jersey City Printing 
Co. v. Cassidy, 53 A. 230, 63 N.J.Hq. 
159. ; 


53. See May v. Wood, 51 N.E. 191, 
172 Mass. 11 (per Holmes, J., dis- 
senting). And see cases passim infra 


this section. 


54. See infra this note. And,see 
cases passim infra this section. 


“Tt does not matter what motive to 
abstain from dealing is given to the 
possible customer, whether it be fear 
or simply prejudice, if the motive be 
effectual.” May v. Wood, 51 N.E. 191, 
192, 172 Mass. 11 (per Holmes, J., 
dis.). 


55. Cal.—Union Labor Hospital 
Assoc. v. Vance Redwood Lumber Co., 
tee es 886, 158 Cal. 551, 33 L.R.A.N.S. 
1034. 


Ind.—Wabash R. Co. v. Young, 69 
N.E. 10038, 162 Ind. 102, 4 L.R.A.N.S. 
1091. 


La.—Deon v. Kirby Lumber Co., 111 
So, 55, 162 “ha. 671,752 AcUR: 1023: 
Lewis v. Huie-Hodge Lumber Co., 46 
So. 685, 121 La. 658. 


Minn.—Carnes vy. St. Paul Union 
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with the open market is the essence of the tort,>® 
that what constitutes reasonableness is a question 
of fact,®7 and that an unreasonable interference 
with the market constituting a tort may exist in- 
dependent of any consideration of malice or the em- 
Of course, it must 


ployment of improper means.°® 


Stockyards Co., 205 N.W. 630, 206 N. 
W. 396, 164 Minn. 457; Joyce v. Great 
Northern R. Co., 110 N.W. 975, 100 
Minn. 225, 8 L.R.A.N.S. 756; Bohn 
Mfg. Co. v. Hollis, 55 N.W. 1119, 54 
aot 223, 40 Am.S.R. 319, 21 LiR.A. 

Okl.—Chicago, R. I. & P. Ry. Co. 
v. Armstrong, 120 P. 952, 30 Okl. 134, 
39 L.R.A.N.S. 126, Ann.Cas.1913B 1343, 


Tex.—Tidal Western Oil Corpora-. 


tion v. Shackelford, (Civ.App.) 297 S. 
W. 279. See Delz v. Winfree, 16 S.W. 
111, 80 Tex. 400, 26 Am.S.R. 755 
(recognizing rule). 


Eng.—Mogul S.S. Co. v. McGregor, 
[1892] A.C. 25 [aff 23 Q.B.D. 598]. 


See Milwaukee Iron Molders’ Un- 
ion No. 125 v. Allis-Chalmers Co., 
166 F. 45, 91 C.C.A. 631, 20 L.R.A.N.S. 
315; McMaster v. Ford Motor Co., 
115 S.E. 244, 122 .S.C. 244, 29 A.L.R. 
230 (both to same effect). 


And see cases infra this note. 


[a] Business or other economic 
competition.—(1) When acts are 
done in the course of actual competi- 
tion, engaged in solely or primarily 
for the benefit of the person acting, 
that circumstance of competition is 
held a sufficient indication that the 
acts are not merely malicious and is 
so far sufficient as a. justification that 
nonformation of contracts induced 
thereby is not tortious on the ground 
of malice. Master Builders Assoc. v. 
Domascio, 63 P. 782, 16 Colo.App. 25; 
Deon v. Kirby Lumber Co., 111 So. 55, 
162 La. 671, 52 A.L.R. 1023; Lewis v. 
Huie-Hodge Lumber Co., 46 So. 685, 
121 La. 658; Goldman v. Harford 
Road Bldg. Ass’n, 133 A. 843, 150 Md. 
677; Victor Talking Machine Co. v. 
Lucker, 150 N.W. 790, 128 Minn. 171; 
Bohn Mfg. Co. v. Hollis, 55 N.W. 1119, 
54 Minn. 223, 40 Am.S.R. 319, 21 L.R, 
A. 337; King v. Krischer Mfg. Co., 
222 N.Y.S. 66, 220 App.Div. 584; John- 
‘son v. Hitchcock, 15 Johns. (N.Y.) 
185; Dagostino v. Rogers, 68 Pa. 
Super. 284; Macauley v. Tierney, 33 
Ae OaRteoo; OL AmitSsRi 9770, cat 
L.R.A. 455; Swift & Co. v. Allen, 
(Tex.Civ.App.) 151 S.W. 645; Robison 
v. Texas Pine Land Assoc. (Tex.Civ. 
App.) 40 S.W. 843; West Virginia 
Transp. Co. v. Standard Oil Co., 40 
S.E, 591, 50 W.Va. 611, 88 Am.S.R. 
895, 56 L.R.A. 804; Mogul Steamship 
Co. v. McGregor, 23 Q.B.D. 598 [aff 
[1892] A.C. 25]. See Owen v. West- 
wood Lumber Co., 22 F.(2d) 992 [er- 
ror dism 49 S.Ct. 178, 278 U.S. 665, 73 
L.Ed. 571] (holding that requiring 
employees to trade in the employer's 
stores, although prohibited by stat- 
ute, did not give right of action to a 
competing merchant for loss of 
trade); Evenson v. Spaulding, 150 F. 
517, 82 C.C.A. 263, 9 L.R.A.N.S. 904; 
Boggs v. Duncan-Schell Furniture Co., 
143 N.W. 482, 163 Iowa 106, L.R.A. 
1915B 1196 (last two recognizing 
rule); Gilly v. Hirsh, 48 So. 422, 122 
La. 966, 20 L.R.A.N.S. 972 (holding 
that, where a merchant undersells or 
oversells his neighbor, or sells in- 
ferior goods or otherwise deals un- 
fairly with his customers, it is, as to 
the neighboring merchant, damnum 
absque injuria); Beekman y. Mars- 
ters, 80 N.E. 817, 195 Mass. 205, 122 
Am.S.R. 232, 11 L.R.A.N.S. 201, 11 
Ann.Cas. 232 (dictum to same effect); 
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Martell v. White, 69 N.E. 1085, 185 
Mass. 258, 64 L.R.A. 260, 102 Am.S.R. 
341 (recognizing rule); Davisson v. 
Mt. Moriah Cemetery Ass’n, 288 P. 
612, 87 Mont. 459 (to same effect); 
Kelly v. Morris County Traction Co., 
126 A. 24, 2 N.J.Mise. 802. (holding 
that operators of jitneys had no right 
of action against a street car line for 
urging public authorities to take 
steps to protect it against unjust 
competition); _Roseneau v. Empire 
Circuit Co., 115'N.Y.S. 511, 131 App. 
Div. 429 [motion den 117 N.Y.S. 1146, 
132 App.Div. 947]; Jones v. Maher, 
116 N.Y.S. 180, 62 Misc. 388 [aff 125 
NeY? Sih O02 6y Sera eA pp Dine ve E Oa 
Schonwald v. Ragains, 122 P. 203, 32 
Okl. 22, 39 L.R.A.N.S. 854; Donnelly 
v. Jackson, 2 Tenn.Civ.App. 408 (last 
three dictum to same effect). (2) 
But where the competition is not in 
good faith, but is a mere device em- 
ployed, not to advance the person act- 
ing but to destroy the business of 
an adversary, the contrary is true. 
Boggs v. Duncan-Schell Furniture 
Co., 143 N.W. 482, 163 Iowa 106, L.R. 
A.1915B 1196; Dunshee v. Standard 
Oil Co., 1382 N.W. 371, 152 Iowa 618, 
36 L.R.A.N.S. 263; Dunshee v. Stand- 
ard Oil Co., (Iowa) 126 N.W. 342; 
Tuttle v. Buck, 119 N.W. 946, 107 
Minn, 145, 22 L.R.A.N.S.-599, 131 Am. 
S.R. 446, 16 Ann.Cas. 807. (3) More- 
over, competition by unfair means, 
as for instance, bribery or collusion, 
has been held not a justification. 
Lewis v. Bloede, 202 F. 7, 120 C.C.A. 
335. But see Beardsley v. Kilmer, 193 
N.Y.S. 285, 200 App.Div. 378 (reaching 
a contrary result where plaintiff, a 
newspaper publisher, had provoked 
the competition by a persistent course 
of attacks and ridicule directed 
against defendant and designed to in- 
jure defendant’s business). 


{[b] Even under statutes making 


interference preventive of formation 


of contracts illegal, without any 
terms with reference to malice, the 
courts will import into the statute 
the principle that good faith and ab- 
sence of malice are defenses, and a 
tort will arise, by virtue of the statu- 
tory provisions, only where the act is 
maliciously done. Joyce v. Great 
Northern R. Co., 110 N.W. 975, 100 
Minn. 225, 8 L.R.A.N.S. 756. 


{c] Procuring revocation of li- 
cense.— W here citizens, without 
malice and in an honest belief of the 
power of the board to act, presented 
a petition to the aldermen to revoke 
a merchant’s license on the ground 
that his store was a nuisance, they 
were not liable for damage caused to 
plaintiff by the illegal revocation. 
McKee v. Hughes, 181 S.W. 930, 133 
Tenn. 455, L.R.A.1916D 391, Ann.Cas, 
1918A 459. 


[d] Quasi-public utility, such as a 
stockyards company, if acting legiti- 
mately to protect its reputation and 
standing with the public is entitled to 
considerably wider latitude in inter- 
fering with the formation of con- 
tracts capable of affecting such stand- 
ing than a mere intruder would be, 
the exact scope and extent of permis- 
sible interference and the sufficiency 
of the relation as justification being, 
however, determinable by the stand- 
ard of reasonable conduct, and hence 
being matters rather of fact than of 


For later cases, developments and changes in the law see Annotations, 


of all the circumstances, is sufficient.°* 


appear, in order for the conduct to be tortious, that 
damage has been occasioned thereby;°® but it need 
not be absolutely certain that the prospective con- 
tract would have been made but for such interfer- 
a reasonable assurance thereof, in view 


Merely pur- 


law. Carnes v. St. Paul Union Stock- 
yards Co., 205 N.W. 630, 206 N.W. 396, 
164 Minn. 457. 


56. Carlson v. Chicago Carpenter 
Contractors’ Assoc., 137 N.E. 222, 305 
Tll. 331, 27 A.L.R. 625 [aff 224 Ill.App. 
430, and expl Kemp v. Division No. 
241, 99 N.E. 289, 255 Ill. 218, Ann.Cas. 
1913D 347]; White Mt. Freezer Co. 
v. Murphy, 101 A. 357, 78 N.H. 398; 
Huskie v. Griffin, 74 A. 595, 75 N.H. 
345, 27 L.R.A.N.S. 966, 139 Am.S.R. 
718; Booth v. Burgess, 65 A. 226, 72 
N.J.Eq. 181. See Giblan v. Amal- 
gamated Labourers’ Union, [1903] 2 
K.B. 600 (per Romer, L. J., dictum to 
same effect). 


57. White Mt. Freezer Co. v. Mur- 
phy, 101 A. 357, 78 N.H. 398; Huskie 
v. Griffin, 74 A. 595, 75 N.H. 345, 27 
L.R.A.N.S. 966, 1389 Am.S.R. 718. 


58. Huskie v. Griffin, 74 A. 595, 75 
N.H. 345, 27 L.R.A.N.S. 966, 139 Am. 
S.R. 718; Booth v. Burgess, 65 A. 226, 
72 N.J.Eq. 181. See Carlson vy. Chi- 
cago Carpenter Contractors’ Assoc., 
137 /N.E 222,305 Tl 331,27. Aaa 
625 [aff 224 Ill.App. 430, and expl 
Kemp v. Division No. 241, 99 N.H. 289, 
255 Til. 213, Ann.Cas.1913D 347] (to 
same effect). 


[a] Facts in justification are, how- 
ever, available to prevent the exist- 
ence of a tort, even under this theory. 
Booth v. Burgess, 65 A. 226, 72 N.J.- 
Eq. 181. 

59. Lewis v. Bloede, 202 F. 7, 120 
C.C.A. 335; Willner v. Silverman, 71 
A. 962,° 109° Md... 344, 240 TL. ReASNESS 
895; Sharp v. Keaton, 245 P. 852, 117 
Okl. 131. See Dick v. Northern Pac. 
R. Co., 150 P. 8, 86 Wash. 211, Ann. 
Cas.1917A 638 (to same effect); Tem- 
perton v. Russell, [1893] 1 Q.B. 715 
(dictum to same effect). ; 


[a] Rule applied.—Where a broker 
agreed for a commission to find a pur- 
chaser for property and did find such 
purchaser but, before the contract 
was finally entered into, a third per- 
son interfered and the sale was ef- 
fected through the third person rath- 
er than the broker, the interference 
did not damage the broker, who had 
done everything essential to his right 
to the commission, and hence the in- 
terference was not a tort. Sharp v. 
Keaton, 245 P. 852, 117 Okl. 131. 


60. Lewis v. Bloede, 202 F. 7, 120 
C.CLAL 335: 


[a] It is no defense to a claim by 
a broker or agent for tort grounded 
on interference with a prospective 
contract for the sale of property, 
which is being’ negotiated by the 
broker, that his agency to sell the 
property was not exclusive. Krig- 
baum v. Sbarbaro, 138 P. 364, 23 Cal. 
App. 427. 


61. Lewis v. Bloede, 202 F. 7, 120 
C.C.A. 3365. 


[a]. Where negotiations for con- 
tract have been carried on and have 
advanced to such a point that the 
terms have been discussed and it re- 
mains only to crystallize them into 
an agreement and thus conclude the 
mere negotiations, the prospective 
contracting party being a responsible 
party, an interference at such time 
is such an interference with a pro- 
spective contract as affords grounds 


same title and section number, 


ee. a ee ee ee 


- §§ 53-55] 


1 


_ chasing property which the buyer knows that an- 
other intends to buy is not of itself tortious, par- 
ticularly where such other has not even commenced 
negotiations for the property at the time of sale;®? 
and, of course, where the purchaser is without no- 
tice or knowledge that the prospective buyer is con- 
templating the purchase, the same result is reached.°* 


[§ 54] 3. Existing Contracts—a. Liability to Par- 
ty Induced To Discontinue Performance. It has been 
held, at least where no unlawful means were em- 
ployed and there was no malice, that there was no 
tort committed against a person induced to exer- 
cise his right to terminate a contract in order to 
prevent loss or injury to the person with whom 
he had contracted, by those whose interference pro- 
duced the likelihood of injury;°* and indeed, even 


for a tort. Krigbaum v. Sbarbaro, 
138 P9364) 23 CallApp. .427.: See 
Skene v. Carayanis, 131 A. 497, 103 
Conn. 708; Ringler v. Ruby, 244 P. 
509, 117 Or. 455, 46 A.L.R. 245 (both to 
same effect). But see Payne y. Geb- 
hard, (Tex.Civ.App.) 136 S.W. 1118, 
1120 (stating that “we know of no 
authority holding that where negotia- 
tions are pending between two par- 
ties, which may or may not eventuate 
in a contract, a termination of such 
negotiations through the _ interfer- 
ence of a third person will make such 
person liable in damages for such 
interference,” and holding an inter- 
ference under the circumstances de- 
scribed not tortious). 


62. Debnam v. Simonson, 
782, 124 Md. 354. 


63. Canton Lumber Co. v. Burton 
Lumber Co., 121 A. 834, 143 Md. 9. 


64. Perrault vy. Gauthier, 28 Can. 
Sir 244; 


65. Chipley v. Atkinson, 1 So. 934, 
23 Fla. 206, 11 Am.S.R. 367. 


66. Sumwalt Ice Co. v. Knicker- 
bocker Ice Co. of Baltimore City, 80 
A. 48, 114 Md. 403. 


67. Cross references: 
Injunction against inducing: 
Breach of contract generally see 
Injunctions §§ 360-367. 

Transfer of nontransferable rail- 
road ticket see Carriers § 1126. 
Liability to surety for procuring prin- 
cipal to violate condition of bond 

see Principal and Surety § 464. 


Prevention of performance by ad- 
verse contracting party see Con- 
tracts §§ 721-723. 


68. Cal.—Boyson vy. Thorn, 33 P. 
492, 98 Cal. 578, 21 L.R.A. 233. 


Ind.—Jackson v. Morgan, 94 N.E. 
1021, 49 Ind.App. 376. See Guethler 
v. Altman, 60 N.E. 355, 26 Ind.App. 
587, 84 Am.S.R. 313 (dictum to same 
effect). 


Ky.—Brooks v. Patterson, 29 S.W. 
(2a) 26, 234 Ky. 757; McClure v. Mc- 
Clintock, 150 S.W. 332, 849, 150 Ky. 
265, 773, 42 L.R.A.N.S. 388; Baker v. 
Metropolitan L. Ins. Co., 64 S.W. 913, 
23 Ky.L. 1174, 55 L.R.A. 271; Bour- 
lier v. Macauley, 15 S.W. 60, 91 Ky. 
135, 12 Ky.L. 737, 34 Am.S.R. 171, 11 
L.R.A. 550; Chambers v. Baldwin, 15 
S.W. 57, 91 Ky. 121, 34 Am.S.R. 165, 
11 L.R.A. 545. 


Mo.—Glencoe Land, etc., Co. v. 
Hudson Bros. Commission Co., 40 S. 
W. 93, 138 Mo. 439, 60 Am.S.R. 560, 
36 L.R.A. 804. 

N,D.—Sleeper v. Baker, 134 N.W. 
716, 22 N.D. 386, 39 L.R.A.N.S. 864, 
Ann.Cas.1914B 1189. 


92) AS 


TORTS 


ference.®> 


ferer.®& 


See Perkins v. Pendleton, 38 A. 96, 
90 Me. 166, 177, 60 Am.S.R. 252 (where 
it was said, by way of dictum, “that 
the important question in an action 
of this kind is as to the nature of the 
defendant’s act and the means adopt- 
ed by him to accomplish his purpose. 
Merely to induce another to leave an 
employment or to discharge an em- 
ployee, by persuasion or argument, 
however whimsical, unreasonable or 
absurd, is not in and of itself unlaw- 
ful, and we do not decide that such 
interference may become unlawful by 
reason of the defendant’s malicious 
motives’). Compare Heywood vy. Til- 
son, 75 Me. 225, 46 Am.R. 379 (refus- 
ing to uphold liability in tort for per- 
suading another to cease performance 
under a contract terminable at will, 
where circumstances operating in 
some sort as justification existed, 
without definitely placing the decision 
either on the justification or on the 
broader ground of nonliability for in- 
terference, although containing ex- 
pressions consistent to some extent 
with either theory). 


[a] In Alabama (1) it was early 
held that an unlawful interference 
with or destruction of one’s business 
is tortious (Sparks v. McCrary, 47 So. 
832, 156 Ala. 382, 22 L.R.A.N.S. 1224), 
(2) and the rule was recognized that 
it is a violation of a legal right to 
interfere with contractual relations 
recognized by law, if there be no suf- 
ficient justification or excuse for so 
doing, the principle being applied to 
cases involving interference with the 
relation of master and servant (Ten- 
nessee Coal, ete., Co. v. Kelly, 50 So. 
1008, 163 Ala. 348; Southern Finance 
Co. v. Foster, 95 So. 339, 19 Ala.App. 
109), (3) and to other cases in which 
neither that nor an analogous rela- 
tionship was involved in the contract 
(Alcazar Amusement Co. v. Mudd & 
Colley Amusement Co., 86 So. 209, 204 
Ala. 509). (4). But, in more recent 
decisions, a contrary tendency has 
been manifested, and the rule an- 
nounced that interference is not tor- 
tious save in cases involving inter- 
ference with the master-servant re- 
lationship, or interference accom- 
plished by the employment of unlaw- 
ful or improper means. Pickens .v. 
Hal J. Copeland Grocery Co., 123 So. 
223, 219 Ala. 697; Erswell v. Ford, 
94 So. 67, 208 Ala. 101. 


69. U.S.—Second Nat. Bank v. M. 
Samuel & Sons, 12 F.(2d) 968, 53 A.L. 
R. 49 [cert den 47 S.Ct. 110, 273 U.S. 
720, 71 L.Ed. 857]; American Malt- 
ing Co. v. Keitel, 209 F. 351, 126 C.C.A. 
277; Hopkins v. Oxley Stave Co., 83 
F,-912, 28 C.C.A. 99. See Hodge: v. 
Meyer, 252 F. 479, 164 C.C.A. 395 [cert 
den 39 S.Ct. 9, 248 U.S. 565, 63 L.Ed. 
424] (recognizing rule); Automobile 
Ins. Co. v. Guaranty Securities Corp., 
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where there is actual malice, according to some 
authority, no tort arises in behalf of a person who 
himself elects to terminate the contract, although 
he so acts in consequence of the malicious inter- 
On the other hand, it has been held 
that, where a termination is procured by coercing 
one of the parties to the contract, improper inter- 
ference of that character constitutes a tort available 
in behalf of the party coerced and against the inter- 


[§ 55] b. Liability to Party Not Breaking or Ter- 
minating Agreement®7—(1) In General. While 
there is some authority to the contrary,*® it is com- 
monly held an actionable injury to cause another 
to violate his contract with a third person, without 
a legal justification,®® or, as otherwise stated, where 


240 F. 222; Filler v. Joseph Schlitz 
Brewing Co., 223 F. 313, 1388 C.C.A. 
155 Cast two_to same effect); Tubular 
Rivet, etc., Co. v. Exeter Boot, etc., 
Co., 159 F. 824, 86 C.C.A. 648; Wells, 
ete., Co. v. Abraham, 146 F. 190 [af- 
frmed in 149 F. 408, 79 C.C.A. 228] 
(to same effect); Passaic Print Works 
v. Ely, ete., Dry Goods Co., 105 F. 
163, 44 C.C.A. 426, 62 L..R.A. 673 [cert 
den 21 S.Ct. 922, 181 U.S. 617, 45 L.Ed. 
1029] (recognizing rule). 


Ark.—Wakin v. Wakin, 180 S.W. 
471, 119 Ark. 509. 


Conn.—R and W Hat Shop v. Scul- 
Bee 118 A. 55, 98 Conn. 1, 29 A.L.R. 


Ill.—Nusbaum v. Retail Clerks’ In- 
ternational Protective Assoc., 227 Ill, 
App. 206. 


Iowa.—Kock v. Burgess, 149 N.W. 
858, 167 Iowa 727. 


Md.—Cumberland Glass Mfg. Co. v. 
De Witt, 87 A. 927, 120 Md. 381, Ann. 
Cas.1915A 702 [aff 35 S.Ct. 636, 237 
U.S. 447, 59 L.Ed. 1042]; Knicker- 
bocker Ice Co. v. Gardiner Dairy Co., 
69 A. 405, 107 Md. 556, 16 L.R.A.N.S. 
746; Gore v. Condon, 39 A. 1042, 87 
Md. 368, 40 L.R.A. 382, 67 Am.S.R. 
352; Lucke v. Clothing Cutters’, etc., 
Assembly No. 7,507, K. L., 26 A. 505, 
77 Md. 396, 405, 39 Am.S.R. 421, 19 
L.R.A. 408. See Goldman v. Harford 
Road Bldg. Ass’n, 133 A. 8438, 150 Md. 
677 (recognizing rule). 


Mass.—Cornellier v. Haverhill Shoe 
Mfrs.’ Ass’n, 109 N.E. 643, 221 Mass. 
554, L.R.A.1916C 218. 


Minn.—Sorenson v. Chevrolet Motor 
Co,, 2145 NIW.. 754," 171) Minny 2/60; 
Bacon v. St. Paul Union Stockyards 
Co., 201 N.W. 326, 161 Minn. 522; 
Twitchell v. Nelson, 148 N.W. 451, 126 
Minn. 423, 155 N.W. 621, 181 Minn. 
875; Mealey v. Bemidji Lumber Co., 
136 N.W. 1090, 118 Minn. 427. 


N.J.—-Booth & Bros. v. Burgess, 65 
A. 226, 72 N.J.Eq. 181, 188 (where it 
was said, by way of dictum, ‘our law 
now recognizes a contract right as 
property which is to be_ protected 
against undue interference by persons 
not parties to the contract. When a 
third party intentionally, by the use 
of any kind of means, causes a breach 
of the contract involving damage, he 
is prima facie guilty of a tort’); Jer- 
sey City Printing Co. v. Cassidy, 53 A. 
230, 63 N.J.Eq. 759. 


N.Y.—Hornstein v. Podwitz, 173 N. 
E. 674, 254 N.Y. 443; Campbell v. 
Gates, 141 N.E. 914, 236 N.Y. 457; 
Lamb v. Cheney, 125 N.E. 817, 227 N. 
Y. 418; Schlesinger v. Quinto, 194 
N.Y.S. 401, 201 App.Div. 487 [aff 192 
N.Y.S. 564, 117 Mise. 735]; Third Ave. 
Ry. Co. v. Shea, 179 N.Y.S. 43, 109 
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the breach is induced or caused maliciously,7° “mal- | ice” having the 


Mise: 18. [aff 181 N.Y.S. 956]. See 
Weinberg v. Irwinessie Holding Cor- 
poration, 232 N.Y.S. 443, 225 App.Div. 
241 [foll Deming v. Hill, 232 N.Y.S. 
448, 225 App.Div. 815 (dism appeal 
den 166 N.E. 351, 250 N.Y. 631, and 
afi 68. NE. 2482s) 02518 N. Ye. 573) 15 
Knapp v. Penfield, 256 N.Y.S. 41, 1438 
Mise. 132 (both recognizing rule). 
But see De Jong v. B. G. Behrman Co., 
131 N.Y.S. 1083, 148 App.Div. 37 [ap- 
peal dism 131 N.Y.S. 1110, 146 App. 
Div. 936] (holding to same effect); 
Guida v. Pontrelli, 186 N.Y.S. 147, 114 
Mise. 181 (dictum to the contrary, de- 
claring interference tortious only 
when it involves employment of im- 
proper means); Turner v. Fulcher, 
165 ue 282 (holding to same ef- 
fect). : 


N.C.—Elvington Vv. Waccamaw 
prunete Co., 132 S.B.. 274, 191 N:C. 


Philippine.—Gilchrist v. Cuddy, 29 
Philippine 542. But see Daywalt v. 
La Corporacion de PP. Agustinos Re- 
eoletos, 39 Philippine 587 (questioning 
whether the common-law rules are 
applicable under the civil law concept 
of contractual rights, but expressly 
refusing to pass on the question). 


Tenn.—Donnelly v. Jackson, 2 Tenn. 
Civ.A. 408. 


Tex.—Lytle v. Galveston, etc, R. 
WO GOES: Wee 306, ) LOO! Tex.) 292.) 10s, Ti. 
R.A.N.S. 437; Raymond v. Yarring- 
ton, 72 S.W. 580, 73 S.W. 800, 96 Tex. 
4438, 97 Am.S.R. 914, 62 L.R.A. 962 
[rev (Civ.App.) 69 S.W. 4386, and foll 
J. S. Brown Hardware Co. v. Indiana 
Stove Works, 73.~S.W. 800, 96 Tex. 
453]; Acme Brick Co. v. West, (Civ. 
App.) 215 S.W. 476; Bowen v. Speer, 
(Civ.App.) 166 S.W. 1183. See Hardin 
v. Majors, (Civ.App.) 246 S.W. 100; 
Palatine Ins. Co. v. Griffin, (Civ.App.) 
202 S.W. 1014 [rev (Commn.App.) 235 
S.W. 202 (rev (Commn.App.) 238 S.W. 
637)] (both recognizing rule). But 
See Sonnenberg vy. Hajek, (Civ.App.) 
233 S.W. 563 (apparently holding that 
express malice or fraudulent conduct 
is essential to render interference 
with existing contracts tortious). 


Eng.—National Phonograph Co. v. 
Edison Bell Consol. Phonograph Co. 
11908] 1 Ch. 335. See Quinn v. Leath- 
em, [1901] A.C. 495 (where, the opin- 
ions of the judges being delivered 
seriatim, a conclusion unanimously 
arrived at was supported by some of 
the court on points peculiar to the 
law of conspiracy, while others recog- 
nized and applied the rule stated in 
the text). 


Ont.—Brauch v. 
284. 


And see cases infra notes 70-78. 


“The intentional doing of anything 
by a third party which is the natural 
and probable cause of the disruption 
of a contract relation, to the injury 
of one of the contracting parties, is 
now very generally recognized as ac- 
tionable, in the absence of a sufficient 
justification; and the question in 
every case seems to turn on justifica- 
tion alone.” Jersey City Printing Co. 
Me Cassidy, 53 A. 230, 232, 638 N.J.Hq. 
759. 


Roth, 10 Ont.L. 


“The right of one to have the bene- 
fit of his contract is a right which can 
lawfully be interfered with only by 
one who is acting in the exercise of an 
equal or superior right which comes 
in conflict with the other.’’ Moore 
Drop Forging Co. v. McCarthy, 137 N. 
EB. 919, 922, 243 Mass. 554 [quot Con- 
way v. O’Brien, 169 N.& 491, 269 
Mass. 425, 73, A.L.R. 14483. 


“It is an actionable wrong to pro- 
cure the breach of an existing con- 
tract. Contract rights are property, 
and as such are entitled to the pro- 
tection of the law, and knowingly to 
induce one of the parties wrongfully 
to repudiate a contract is as distinct 
a@ wrong as it is to injure or destroy 
his property.” Second Nat. Bank v. 
M. Samuel & Sons, 12 F.(2d) 963, 967, 
53 A.L.R. 49 [cert den 47 S.Ct. 110, 
273 U.S, 720, 71 Le. Hd, 867). 


‘It is difficult to see why, upon 
principle, a party to a contract should 
be confined to an action against the 
other party for a breach of it, when a 
third party has been the deliberate 
cause of the breach for his own selfish 
or malicious purposes. To say that 
he has his remedy against the other 
contracting party is in many cases of- 
fering a mere shadow for substance, 
for oftentimes he may have his trou- 
ble for his pay, as the other party to 
the contract may be financially irre- 
sponsible.’’ Knickerbocker Ice Co. v. 
Gardiner Dairy Co., 69 A. 405, 407, 
107 Md. 556, 16 L.R.A.N.S. 746. 


“Where a party has entered into a 
contract with another to do or not 
to do a particular act or acts, he has 
as clear a right to its performance as 
he has to his property, either real or 
personal, and that knowingly to in- 
duce the other party to violate it is as 
distinct a wrong as it is to injure or 
destroy his property. It is not a 
sufficient answer to say that he has a 
remedy against the party who has 
broken the contract.” Raymond v. 
Yarrington, 72 S.W. 580, 73 S.W. 800, 
96 Tex. 443, 97 Am.S.R. 914, 62 L.R.A. 
9v0z [quot Kock v. Burgess, 149 N.W. 
858, 860, 167 Lowa 727]. 


[a] Causal relation between in- 
ducement and breach.—‘It has been 
said that the Jaw implies that the act 
of the third party, being one which 
he has free will and power to do or 
not to do, is his own wilful act, and 
therefore is not the natural or proba- 
ble result of the defendant’s act. In 
many cases that may be so, but if the 
law is so to imply in every case, it 
will be an implication contrary to 
manifest truth and fact. It has been 
said that if the act of the third per- 
son is a breach of duty or contract by 
him, or is an act which it is illegal 
for him to do, the law will not recog- 
nize that it is a natural or probable 
consequence of the defendant’s act. 
Again, if that were so held in all 
cases, the law would in some refuse 
to recognize what is manifestly true 


Ht prmoed Bowen v. Hall, 6 Q.B.D. 333, 
338. 
[b] Subject matter of contract.— 


(1) The contention has been ad- 
vanced that the principle is applica- 
ble only to contracts of employment, 
but has been rejected by many of the 
courts. Sidney Blumenthal & Co. v. 
United States, 30 F.(2d) 247; Carmen 
v. Fox Film Corp., 258 F. 703 [rev on 
other grounds 269 F. 728 (cert den 41 
S.Ct. 323, 255 U.S. 569, 65 L.Ed. 790)]; 
Automobile Ins. Co. of Hartford, 
Conn., v. Guaranty Securities Corp., 
240 F. 222; American Malting Co. v. 
Keitel, 200m. 3b), 126 "Crea vor: 
Luke v. Du Pree, 124 S.E. 18, 158 Ga. 
590; Kock v. Burgess, 149 N.W. 858, 
167 Iowa 727; Knickerbocker Ice Co. 
v. Gardiner Dairy Co., 69 A. 405, 107 
Md. 556, 16 L.R.A.N.S. 746; McGurk 
v. Cronenwett, 85 N.E. 576, 199 Mass. 
457, 19 L.R.A.N.S. 561; Beekman vy. 
Marsters, 80 N.E. 817, 195 Mass. 205, 
122 Am.S.R. 232, 11 L.R.A.N.S. 201, 
11 Ann.Cas. 382; Sorenson vy. Chevro- 
let Motor Co., 214 N.W. 754, 171 Minn. 
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260; Globe, etc., F. Ins. Co. v. Fire- 
men’s Fund F. Ins. Co., (Miss.) 52 So. 
454; Hornstein v. Podwitz, 173 N.E. 
674, 254 N.Y. 443; Campbell v. Gates, 
141 N.E. 914, 236 N.Y. 457; Gonzales 
v. Kentucky Derby Co., 189 N.Y.S. 783, 
197 App.Div.. 277 [aff 135 N.EB. 938, 
233 N.Y. 607]; Elvington v. Wacca- 
maw Shingle Co., 132 S.E. 274, 191 N. 
Cc. 515; Jones v. Stanly,76 N.C. 355; 
E. L. Husting Co. v. Coca Cola Co., 
(Wis.) 287 N.W. 85, 238 N.W. 626 
[cert den 52 S.Ct. 311]; Temperton v. 
Russell, [1893] 1 Q.B. 715. See Good- 
man Bros. v. Ashton, 208 N.Y.S. 83, 


‘211 App.Div. 769 (recognizing rule); 


Turner v. Fulcher, 165 N.Y.S. 282, 283 
(holding that “contracts which deal 
with employment of servants are no 
different from other contracts’); 
Thacker Coal Co. v. Burke, 55 S.E. 
161, 59 W.Va. 253, 5 L.R.A.N.S. 1091 
(to same effect). But see cases supra 
note 68. (2) The doctrine of action- 
able interference is not an outgrowth 
of patent law nor restricted to con- 
tracts concerning patents. Westing- 
house Plec., ete., Co. v. Diamond State 
Fibre Co., 268 F. 121. (3) Interfer- 
ence producing breach of marriage 
promise see Breach of Marriage 
Promise § 39. 


[ec] Buying specific property al- 
ready contracted to be sold to an- 
other, to the buyer’s knowledge, has 
been held tortious. Bowen v. Speer, 
(Tex.Civ.App.) 166 S.W. 1183. 


[d] Contract with public or official 
body or officer.—(i) One having a 
contract with a state, made pursuant 
to law, to supply for a term of years 
all of certain textbooks adopted by 
act of the legislature for use in the 
public schools of the state, may main- 
tain an action for damages against 
a third person, who, with knowledge 
of the facts, induces the school boards 
of counties to purchase books from 
him and discard those of plaintiff. 
Heath v. American Book Co., 97 F. 
533. (2) Where leases of Indian 
lands were made through federal of- 
ficials and defendant subsequently in- 
duced the Commissioner of Indian Af- 
fairs to cancel plaintiff’s lease, the 
fact that the inducement was directed 
to, and the action was by, a public 
official did not defeat the right to 
recover against the interferer, but, if 
anything, made the right stronger. 
Simonsen v. Barth, 208 P. 938, 64 
Mont. 95. 

(1) 


[e] Corporate officer is, a 
stranger as to a contract between the 
corporation and another person in 
so far as the tort is concerned. Mc- 
Gurk v. Cronenwett, 85 N.E. 576, 199 
Mass. 457, 19 L.R.A.N.S. 561. (2) Cor- 
poration as legal entity distinct from 
members or officers generally see Cor- 
porations § 5. 

{f] In Montana (1) unjustified in- 
terference with existing contracts 
other than those of personal service 
has been said not to have been a tort 
at common law (Simonsen vy. Barth, 
208 P. 938, 64 Mont. 95), (2) but is 
held to have been made so by code 
provisions (Rev. Code [1921] §§ 7573, 
7579, 8752, 107038, 8659), declaring gen- 
erally the principle of liability for 
injuring the person or property of 
another or infringing on his rights, 
making everyone responsible for his 
willful acts, and providing that for 
every wrong there is a remedy (Bur- 
den v. Elling State Bank, 245 P. 958, 
76 Mont. 24, 46 A.L.R. 906; Simonsen 
v. Barth, supra). 


70. U.S.—Bitterman vy. Louisville, 
ete, R. Co., 28 S.Ct. 91, 207 U.S. 205, 
52 L.Ed. 171, 12 Ann.Cas. 693; Angle 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


meaning, in this connection, of the — 


§ 55] 


intentional doing of a wrongful act without justifica- 
Although by itself, without any 
further element of wrongfulness of motive or means, 
merely inducing the breach or nonperformance of 


tion or excuse.71 


an existing contract has been held 


v. Chicago, ete., R. Co., 14 S.Ct. 240, 
151, U.S... 1, 38 L.Ed. 55; Carmen. v. 
Fox Film Corporation, 258 F. 703 
[rev on other grounds 269 F. 928 (cert 
men, 41 (S.Ct. 323, 255-0.8.) 569,65. 1. 
Ed. 790)]. See Dr. Miles Medical Co. 
v. Park & Sons Co., 31 S.Ct. 376, 220 
U.S. 373, 55 L.Ed. 502 [aff 164 F. 803, 
90 C.C.A. 579] (recognizing the rile 
and referring to it as “the establish- 
ed doctrine’); -Lewis v. Bloede, 202 
F. 7, 120 C.C.A. 335 (dictum ‘to same 
effect). 


Ark.—Hogue v. Sparks, 
291, 146 Ark. 174. 


Fla.—Chipley v. Atkinson, 1 So. 934, 
23 Fla. 206, 11 Am.S.R. 367. 


Ga.—Luke v. Du Pree, 124 S.E. 13, 
158 Ga. 590; Carpenter v. Williams, 
154 S.E. 298, 41 Ga.App. 685; Darnell 
v. Toney, 154 S.E. 379, 41 Ga.App. 673; 
Darnell v. Toney, 148 S.E. 279, 39 Ga. 
App. 710. See Employing Printers’ 
Club v. Doctor Blosser Co., 50 S.E. 
353, 122 Ga. 509, 106 Am.S.R. 137, 69 
L.R.A. 90 (dictum of the judge deliv- 
ering the opinion to the effect that, 
in his personal opinion, the rule as 
stated is true, and that the scope of 
the doctrine of interference is not 
limited to employment contracts). 


Ill.—London Guarantee, etc., Co. v. 
Horn, 69 N.E. 526, 206 Ill. 493, 99 Am. 
S.R. 185 [aff 101 Ill.App. 355, and 
foll Gibson v. Fidelity, etc., Co., 83 N. 
EB. 539, 232 Ill. 49]; Morehouse v. 
Terrill, 111 Ill.App. 460. 


Iowa.—Hollenbeck v. Ristine, 86 N. 
W. 377, 114 Iowa 358. 


Mass.—W heeler-Stenzel Co. v. 
American Window Glass Co., 89 N.E. 
28, 202 Mass. 471, L.R.A.1915F 1076; 
McGurk v. Cronenwett, 85 N.E. 576, 
199 Mass. 457, 19 L.R.A.N.S. 561; Ber- 
ry v. Donovan, 74 N.E. 603, 188 Mass. 
353, 108 Am.S.R. 499, 5 L.R.A.N.S. 
899 [error dism 26 S.Ct. 745, 199 U.S. 
612, 50 L.Ed. 338]; Moran v. Dunphy, 
59 N.E. 125, 177 Mass. 485, 52 L.R.A. 
115, 83 Am.S.R. 289; Walker v. Cron- 
in, 107 Mass. 555. 


Mich.—Morgan v. Andrews, 64 N.W. 
869, 107 Mich. 33. 


Minn.—Sorenson v. Chevrolet Mo- 
tor Co., 214 N.W. 754, 171 Minn. 260; 
Canellos v. Zotalis, 177 N.W. 133, 145 
Minn. 292; Faunce v. Searles, 142 N. 
W. 816, 122 Minn. 343; Joyce v. Great 
Northern R. Co., 110 N.W. 975, 100 
Minn. 225, 8 L.R.A.N.S. 756. See 
Carnes v. St. Paul Union Stockyards 
Co., 205 N.W. 630, 206 N.W. 396, 164 
Minn. 457 (recognizing the rule as 
supported “with substantial unanimi- 
ty”); Minnesota Wheat Growers’ Co- 
op. Marketing Assoc. v. Radke, 204 
N.W. 314, 163 Minn. 403 (dictum to 
same effect). 

N.J.—Aaefo Co. v. Kinney, 144 A. 
715, 105 N.J.Law 345; Brennan _ v. 
United Hatters of North America Lo- 
cal No. 17, 65 A. 165, 73 N.J.Law 729, 
9 L.R.A.N.S. 254, 118 Am.S.R. 727, 9 
Ann.Cas. 698. 

N.Y.—Gonzales v. Kentucky Derby 
Co., 189 N.Y.S. 783, 197 App.Div. 277 
[aff 135 N.E. 938, 233 N.Y. 607]. See 
Goodman v. Ashton, 208 N.Y.S. 83, 
211 App.Div. 769 (dictum to same ef- 
fect). = 

N.C.—Jones v. Stanly, 76 N.C. 355. 
But see Swain v. Johnson, 65 S.E. 619, 
151 N.C. 98, 28’L.R.A.N.S. 615 (dic- 
tum to the contrary, tending to indi- 
cate approval of the minority rule, at 
least to the extent of limiting liabili- 


225 S.W. 


TORTS 


not to be neces- | of plaintiff.74 


ty to interference with particular 
kinds of contracts or interference by 
unlawful means). 


Okl.—Bliss v. Holmes, 9 P.(2d) 718; 
Prairie Oil & Gas Co. v. Kinney, 192 P. 
586, 79 Okl. 206; Schonwald v. Ra- 
ors ee P. 208, 32 Okl. 22, 39 L.R.A. 


W.Va.—Hendricks v. Forshey, 94 
S.E. 747, 81 W.Va. 263, L.R.A.1918C 
150; Thacker Coal & Coke Co. v. 
Burke, 53 S.E. 161, 59 W.Va. 253, 5 L. 
R.A.N.S. 1091. 


Wis.—E. L. Husting Co. v. Coca 
Cola Co., 237 N.W. 85, 2388 N.W. 626 
[cert den 52 S.Ct. 311]; Northern 
Wisconsin Co-op. Tobacco Pool v. 
Bekkedal, 197 N.W. 936, 182 Wis. 571; 
Martens v. Reilly, 84 N.W. 840, 109 
Wis. 464. See Singer Sewing Mach. 
Co. v. Lang, 203 N.W. 399, 186 Wis. 
530 (recognizing rule). 


Eng.—Read v. Friendly Soc. of Op- 
erative Stonemasons, [1902] 2 K.B. 
732; Lumley v. Gye, 2 E.&B. 216, 75 
E.C.L. 216, 118 Reprint 749 [foll Hew- 
itt v. Ontario Copper Lightning Rod 
Co., 44 U.C.Q.B. (Ont.) 287]; Temper- 
ton v. Russell, [1893] L.R. 1 Q.B. 715. 
See Leonard vy. Abner-Drury Brewing 
Co., 25 App.D.C. 161 (dictum to same 
effect); Globe, etc., F. Ins. Co. v. Fire- 
men’s Fund F. Ins. Co., (Miss.) 52 So. 
454 (to same effect). 


[a] A fortiori, it is tortious to dis- 
able one contracting party from per- 
forming, to the damage of the other 
party to the contract. Angle v. Chi- 
cago, etc., R. Co., 14 S.Ct. 240, 151 U.S. 
1, 38 L.Ed. 55 [rev 39 F. 912]. But 
see Dale v. Grant, 34 N.J.Law 142 
(refusing recovery on the ground of 
remoteness of the damage). 


71. U.S.—Westinghouse Electric & 
Mfg. Co. v. Diamond State Fibre Co., 
268 F. 121. See Carmen v. Fox Film 
Corp., 258 F. 703 [rev on other 
grounds 269 F. 728 (cert den 41 S.Ct. 
323, 255 U.S: 569, 65 L.Ed. 790)] (to 
same effect). 


Conn.—R & W Hat Shop v. Scul- 
ea 118 A: 55, 98 Conn. 1, 29 A.L.R. 


Ga.—Luke v. Du Pree, 124 S.E. 13, 
158 Ga. 590. See Employing Printers’ 
Club v. Doctor Blosser Co., 50 S.E. 
353, 122 Ga. 509, 106 Am.S.R. 137, 69 
L.R.A. 90 (to same effect). 


Ill.—London Guarantee, etc., Co. 
v. Horn, 69 N.E. 526, 206 Ill. 493, 99 
Am.S.R. 185 [aff 101 Ill.App. 355, and 
foll Gibson v. Fidelity, etc., Co., 83 N. 
B. 539, 232 Til. 49]. 


Md.—Cumberland Glass Mfg. Co. v. 
De Witt, 87 A. 927, 120 Md. 381, Ann. 
Cas.1915A 702 [aff 35 S.Ct. 636, 237 
U.S. 447, 59 L.Ed. 1042]. 


Mass.—McGurk v. Cronenwett, 85 
N.E. 576, 199 Mass. 457, 19 L.R.A.N.S. 
561; Berry v. Donovan, 74 N.E. 603, 
188 Mass. 353, 108 Am.S.R. 499, 5 L.R. 
A.N.S. 899 [error dism 26 S.Ct. 745, 
199 U.S. 612, 50 L.Ed. 333]; Plant v. 
Woods, 57 N.E. 1011, 176 Mass. 492, 79 
Am.S.R. 330, 51 L.R.A. 339. 


Minn.—Sorenson v. Chevrolet Mo- 
tor Co., 214 N.W. 754, 171 Minn. 260. 


N.J.—Brennan v. United Hatters of 
North America, Local No. 17, 65 A. 
165, 73 N.J.Law 729, 9 L.R.A.N.S. 254, 
118 Am.S.R. 727, 9 Ann.Cas. 698. 


N.Y.—Hornstein v. Podwitz, 173 N. 
BE. 674, 254 N.Y. 443; Campbell v. 


Gates, 141 N.H. 914, 236 N.Y. 457; | his own interest.” 
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sarily tortious,7* mere persuasion not to perform a 
contract has been held sufficient to constitute a tort 
where it is employed for the purpose of injuring 
plaintiff’? or of benefiting defendant at the expense 
Although it has been intimated by 


Lamb v. Cheney, 125 N.E. 817, 227 
N.Y. 418; Gonzales v. Kentucky Der- 
by Co., 189 N.Y.S. 788, 197 App.Div. 
277 [aff 1385 N.E. 938, 233 N.Y. 607]. 


Okl.—Bliss v. Holmes, 9 P.(2d) 718; 
Prairie Oil & Gas Co. v. Kinney, 192 
P. 586, 79 Okl. 206; Schonwald v. Ra- 
gains, 122 P. 203, 32 Okl. 22, 39 L.R. 
A.N.S. 854, 


Wis.—E. L. Husting Co. v. Coca 
Cola Bottling Co., 237 N.W. 85, 238 N. 
W. 626 [cert den 52 S.Ct. 311]. 


“An intentional interference with 
such a right without lawful justifi- 
cation is malicious in law, even if it 
is from good motives and without ex- 
press malice.” Berry v. Donovan, 74 
N.E. 603, 604, 188 Mass. 353, 108 Am. 
S.R. 499, 5 L.R.A.N.S. 899 [error dism 
coat 745, 199 U.S. 612, 50 L.Ed. 


__ [a] Notice of existence of contract 
is not per se sufficient to characterize 
the conduct of the party inducing the 
breach as malice. McCann v. Wolff, 
28 Mo.App. 447; Glamorgan Coal Co. 
v. South Wales Miners’ Federation, 
[1903] 1 K.B. 118. But see Twitchell 
v.' Nelson, 155 N.W. 621, “623, 131 
Minn. 375 (dictum stating that “all 
that need be shown is knowledge on 
the part of the alleged wrongdoer of 
the contract with which he interferes, 
and from this the law will presume 
bad faith’’). 


72. McCann v. Wolff, 28 Mo.App. 
447. See Bowen v. Hall, 6 Q.B.D. 333 
(recognizing rule). 


73. Westinghouse Elec., etc., Co. 
v. Diamond State Fibre Co., 268 F. 
121; London Guarantee, etc., Co. v. 
Horn, 69 N.E. 526, 206 Ill. 493, 99 
Am.S.R. 185 [aff 101 Ill.App. 385]; 
Temperton v. Russell, [1893] 1 Q.B. 
715; Bowen v. Hall, 6 Q.B.D. 333. 
See Mahoney v. Roberts, 110 S.W. 225, 
86 Ark. 130 (so holding as to persons _ 
assisting a party to a contract to 
break it). 


74. U.S.—Westinghouse Elec., etc., 
Co. v. Diamond State Fibre Co., 268 
EY 121. 

Ill.—London Guarantee, etc., Co. v. 
Horn, 69 N.E. 526, 206 Ill. 493, 99 Am. 
S.R. 185 [aff 101 Ill.App. 385]. 


Kan.—Nulty v. Hart-Bradshaw 
Lumber & Grain Co., 227 P. 254, 255, 
116 Kan. 446 [quot Cyc]. 


Mass.—H. D. Watts Co. v. American 
pone, etc., Co., 157 N.E. 634, 260 Mass. 
99. 


Philippine.—Daywalt v. La Corpo- 
racion de PP. Agustinos Recoletos, 39 
Philippine 587. 


W.Va.-—West Virginia Transp. Co. 
v. Standard Oil Co., 40 S.E. 591, 50 W. 
Va. 611, 88 Am.S.R. 895, 56 L.R.A. 804. 


Eng.—Temperton v. Russell, [1893] 
L.R. 1 Q.B. 715; Bowen v. Hall, 6 Q. 
BIDS 333. 


See Mahoney v. Roberts, 110 S.W. . 
225, 86 Ark. 130 (so holding as to per- 
sons assisting a party to a contract 
to break it). 

“We do not deny the principle that 
a man may do an act damaging an- 
other, even maliciously, when he has 
legal excuse or justification therefor; 
hut we say that when his action, with 
knowledge on his part of a contract, 
causes, by intention, a breach of that 
contract, he is liable to damages, even 
though he acts for the promotion of 
Thacker Coal Co. 
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some authorities that malice is essential to render 
the procuring of the breach of existing enforceable 
contracts tortious,?® there is other authority hold- 
ing that ordinarily mere absence of express malice 
is not a sufficient justification in this connection.*® 
Thus the fact of business competition, in itself, con- 


v. Burke, 53 S.B. 161, 164, 59 W.Va. 
253, 5 L.R.A.N.S. 1091. 


75. Van Horn v. Van Horn, 20 A. 
485, 52 N.J.Law 284, 287, 10 L.R.A. 
184; Davis v. Minor, 2 U.C.Q.B. (Ont.) 
464. See Doremus v. Hennessy, 52 N. 
BH. 924, 54 N.E. 524, 176 Ill. 608, 68 
Am.S.R. 203, 43 L.R.A. 797, 802 (dic- 
tum to the effect that interference 
with existing contracts, not involv- 
ing the employment of improper 
means, is not unlawful when in pur- 
suance of competition, unless actual 
malice exists); Schonwald v. Ra- 
gains, 122 P. 208, 32 Okl. 22, 39 L.R. 
A.N.S. 854 (dictum to same effect, 
holding, however, that, where not fair, 
but unfair, competition is employed, 
it does riot serve as justification). 


“Where there is a suable contract 
between a contractor and contractee, 
there is difficulty, in principle, in 
showing privity in another, or to 
make the person who procures a 
breach of the contract the proximate 
cause of the injury. The party who 
breaks the contract, for whatever 
cause, whether by procurement of 
others or of his own volition, is pri- 
marily responsible to the other par- 
ty; and the procurer, it would seem, 
can ‘only be held responsible for the 
breach where there is malice shown 
to the sufferer, giving a_ distinct 
cause of action for the malice which 
caused the breach of the contract, re- 
sulting in damages to him.” Van 
Horn v. Van Horn, supra. 


76. U.S.—Bitterman v. Louisville, 
etc., R. Co., 28 S.Ct. 91, 207 U.S. 205, 
52 L.Ed. 171, 12 Ann.Cas. 6938; Sid- 
ney Blumenthal & Co. v. U. S., 30 F. 
(2d) 247; Tubular Rivet, etc., Co. v. 
Exeter Boot, etc., Co., 159 F. 824, 86 
C.C.A. 648. 


Conn.—R & W Hat Shop v. Sculley, 
118 A. 55, 98 Conn. 1, 29 A.L.R. 551. 


Ga.—Luke v. Du Pree, 124 S.E. 13, 
158 Ga. 590. 


Md.—Cumberland Glass Mfg. Co. v. 
De Witt, 87 A. 927, 120 Md. 381, Ann. 
Cas.1915A 702 [aff 35 S.Ct. 636, 237 
U.S. 447, 59 L.Ed. 1042]; Knicker- 
bocker Ice Co. v. Gardiner Dairy Co., 
69 A. 405, 107 Md. 556, 16 L.R.A.N.S. 
746. See Lucke v. Clothing Cutters, 
etc., Assembly No. 7507, K. L., 26 A. 
505, 77 Md. 396, 39 Am.S.R. 421, 19 
L.R.A. 408 (dictum to same effect). 


Mass.—Beekman v. Marsters, 80 N. 
E. 817, 195 Mass. 205,122 Am.S.R. 
232, 11 L.R.A.N.S. 201, 11 Ann.Cas. 


. 832; Walker v. Cronin, 107 Mass. 555, 


Minn.—Twitchell v. Nelson, 155 N. 
W. 621, 131 Minn. 375. 


N.Y.—Campbell v. Gates, 141 N.E. 
914, 236 N.Y. 457; Lamb v. Cheney, 
125 N.E. 817, 227 N.Y. 418; Gonzales 
v. Kentucky Derby Co., 189 N.Y.S. 783, 
197 App.Div. 277, [aff 135 N.E. 938, 
233 N.Y. 607]. But see National Pro- 
tective Steam Fitters, etc., Assoc. v. 
Cumming, 63 N.H. 369, 170 N.Y. 315, 
88 Am.S.R. 648, 58 L.R.A. 135 (holding 
that interference with existing con- 
tracts, not involving the employment 
of improper means, is not unlawful 
when in pursuance of competition un- 
less actual malice exists); Glucks- 
mann v. Gillespie, 204 N.Y.S. 354, 209 
App.Div. 48 (to contrary effect). 


Philippine.—Daywalt v. La Corpo- 
raci6n de PP. Agustinos Recoletos, 39 


TORTS | 


stitutes no such 


Philippine 587; Gilchrist v. Cuddy, 29 
Philippine 942. 


Tex.—Acme Brick Co wv. 
(Civ.App.) 215 S.W. 476. 


See v. Roth, 10 Ont.L. 


But see Glamorgan Coal Co. v. 
South Wales Miners’ Federation, 
[1903] 1 K.B. 118, 183 (where it was 


West, 


-stated “that to support an action for 


procuring a breach of contract it is 
essential to prove actual malice,” but 
further on it was said “that in or- 
der to get a cause of action there 
must be an interference without suf- 
ficient justification’’). 


And see cases infra notes 85, 87. 


“Although many of the cases speak 
of the act as being maliciously done, 
it would seem to be clear that express 
malice is not necessary if the act is 
wrongful and unjustifiable.’ Knick- 
erbocker Ice Co. v. Gardiner Dairy 
Co., 69 A. 405, 410, 107 Md. 556, 16 
L.R.A.N.S. 746, 


“Malice in some form is generally 
supposed to be an essential ingredi- 
ent in cases of interference with con- 
tract relations. But upon the author- 
ities it is enough if the wrongdoer, 
having knowledge of the existence of 
the contract relation, in bad faith sets 
about to break it up. Whether his 
motive is to benefit himself or grat- 
ify his spite by working mischief to 
the employer is immaterial. Malice 
in the sense of ill-will or spite is not 
essential.” Daywalt v. Corporaci6én 
de PP. Agustinos Recoletos, 39 Philip- 
pine 587, 597. 


[a] Reason for rule.—‘“‘The gist 
of the action is not the intent to in- 
jure, but to interfere without justi- 
fication with plaintiff's contractual 
rights with knowledge’ thereof.” 
Lamb v. Cheney, 125 N.E. 817, 818, 
227 N.Y. 418 [quot R & W Hat Shop 
v. Seulley, 118 A. 55, 59, 98 Conn. 1, 
29 A.L.R. 551; Ryther v. Lefferts, 
250 N.Y.S. 699, 700, 232 App.Div. 552]. 
See Campbell v. Gates, 141 N.E. 914, 
236 N.Y. 457, 460 (“The action is 
predicated not on the intent to injure, 
but on the intentional interference, 
without justification, with A’s con- 


tractual rights, with knowledge 
thereof’’). 
[b] “Just cause.’"—The circum- 


stance that the interference is de- 
signed to effect some “just cause” 
does not render it nontortious, ab- 
sence of just cause not being the pre- 
cise equivalent of malice. Read v. 
Friendly Soc. of Operative Stonema- 
sons, [1902] 2 K.B,. 732. 


[ec] Erroneous belief as to interpre- 
tation of contract.—Although defend- 
ant in good faith believed that the 
contract did not cover the matters as 
to which it induced the third person 
to refrain from dealing with plain- 
tiff, such belief does not prevent the 
interference from constituting a tort 
where defendant knew what the 
terms of the contract were and its 
belief was grounded only on the con- 
struction placed by it on such terms. 
Westinghouse Elec., etc., Co. v. Dia- 
mond State Fibre Co., 268 F. 121. 


77. U.S.—Westinghouse Elec., etc., 
Co. v. Diamond State Fibre Co., 268 
F. 121. See Angle v. Chicago, etc., R. 
Co., 14 S.Ct. 240, 151 U.S. 1, 38 L.Ed.’ 


defense as it does where the con- 


duct results in refusal to enter into a contract;"* 
one knowingly and intentionally procuring a breach 
of contract may be liable, although he does it to 
promote his own interests or business.7* However, 
where a sufficient justification exists, such conduct, 


55 [rev 39 F. 912] (to same effect). 
But see Citizens’ Light, etc., Co. v. 
Montgomery Light, etc., Co., 171 F. 
553 (stating, by way of dictum, that 
in pursuance of actual business com- 
petition, it is not unlawful for one 
competitor, by mere persuasion, to 
induce customers of the other com- 
petitor to break existing contracts, 
so long as the conduct does not ex- 
tend beyond mere competition and 
include a promise to indemnify the 
customer for the broken contract, or 
the like). 


Md.—Cumberland Glass Mfg. Co. v. 
De Witt, 87 A. 927, 120 Md. 381, Ann. 
Cas.1915A 702 [aff 35 S.Ct. 636, 237 
U.S. 447, 59 L.Ed. 1042]. 


Mass.—W heeler-Stenzel Co. v. 
American Window Glass Co., 89 N.E. 
28, 202 Mass. 471, L.R.A.1915F 1076; 
Beekman v. Marsters, 80 N.E. 817, 195 
Mass. 205, 122 Am.S.R. 232, 11 L.R. 
A.N.S. 201, 11 Ann.Cas. 332; Walker 
vy. Cronin, 107 Mass. 555. 


Minn.—Sorenson v. Chevrolet Mo- 
tor Co., 214 N.W. 754, 171 Minn. 260. 


Philippine.—Gilchrist v. Cuddy, 29 
Philippine 942. 


Tenn.—Donnelly v. Jackson, 2 Tenn. 
Civ.App. 408. . 


W.Va.—Thacker Coal Co. v. Burke, 
53 S.B. 161, 59 W.Va. 253, 5 L.R.A. 
N.S. 1091; West Virginia Transp. Co. 
v. Standard Oil Co., 40 S.B. 591, 50 
BY he 611, 88 Am.S.R. 895, 56 L.R.A. 


See Macauley v. Tierney, 33 A. 1, 
19 RT 255,:61 Am:S_.R. 770, $9 Dok AS 
455 (dictum to same effect). 


But see London Guarantee, etc., Co. 
v. Horn, 69 N.E. 526, 206 Ill. 493, 99 
Am.S.R. 185 [aff 101 Ill.App. 355] 
(dictum to contrary). 


Contra Swain v. Johnson, 65 S.E. 


619, 151 N.C. 93, 28 L.R.A.N.S. 615. 


“While lawful competition must be 
sustained and encouraged by the law, 
it is not lawful, in order to procure 
the benefit for himself, for one to 
wrongfully force a party to an exist- 
ing contract to break it.’”’” Knicker- 
bocker Ice Co. v. Gardiner Dairy Co., 
eae 409, 107 Md. 556, 16 L.R.A. 


“The right of competition is not 
the right. to destroy contractual 
rights.” Sorenson v. Chevrolet Mo- 
sor Co., 214 N.W. 754, 756, 171 Minn. 


Refusal to contract see supra § 53. 


78. U.S.—Bitterman v. Louisville, 
etc), R.iCo.,-28 S.Ct. 91, 207s Uesiaone 
52 L.Ed. 171, 12 Ann.Cas. 693. See 
Nashville, ete., R. Co. v. McConnell, 
82 F. 65 (to same effect). 


Conn.—R & W Hat Shop v. Scul- 
ley, 118 A. 55, 98 Conn. 1, 29 A.L.R 


Mass.—Beekman v. Marsters, 80 N. 
BE. 817, 195 Mass. 205, 122 Am.S.R. 


232, 11 L.R.ALN.S. 201, 11 Ann.Cas.— 


332; Walker v. Cronin, 107 Mass. 555. 


Minn.—Sorenson v. Chevrolet Mo- 
tor Co., 214 N.W. 754, 171 Minn. 260. 


Philippine.—Gilchrist vy. Cuddy, 29 
Philippine 942. 


Tenn.—Donnelly v. 


Jackson, 2 
Tenn.Civ.App. 408. a3 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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at least where illegal or improper means are not 
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other’s right, and hence no tort.7° 
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In addition to 


employed, is not a violation of duty infringing an- | matters relative to nature and intent, other requisite 


W.Va.—Thacker Coal Co. v. Burke, 
53 S.B. 161, 59 W.Va. 253, 5 L.R.AN. 
S. 1091; West Virginia Transp. Co. 
v. Standard Oil Co., 40 S.B. 591, 50 


W.Va. 611, 88 Am.S.R. 895, 56 L.R.A. 


804. 


Wis.—E. L. Husting Co. v. Coca 
Cola Co., 287 N.W. 85, 238 N.W. 626 
[cert den 52 S.Ct. 311]. See North- 
ern Wisconsin Co-op. Tobacco Pool v. 
Bekkedal, 197 N.W. 936, 182 Wis. 571 
(holding interference in the course of 
competition to have been tortious, 
although indicating by way of dictum 
that competition may furnish a suf- 
ficient justification). 


Eng.—Read v. Friendly Soc. of Op- 
erative Stonemasons, [1902] 2 K.B. 
732; National Phonograph Co. v. Edi- 
son Bell Consol. Phonograph Co., 
[1908] 1 Ch. 385. 


' Ont.—Brauch v. 
284, 

See Morehouse v. Terrill, 111 Il. 
App. 460 (to same effect). 


But see Ashley v. Dixon, 48 N.Y. 
430, 8 Am.R. 559 (holding that de- 
fendant, by offering a higher price 
and thereby inducing a third party 
to sell to him property which he had 
previously contracted to sell to plain- 
tiff, incurred no liability in the ab- 
sence of fraud or misrepresentation). 


And see supra text and note 74. 


“The intentional procurement of 
the breach of an existent contract, 
without just cause or excuse, makes 
him, who causes the breach, liable for 
resulting damages, and this is so even 
though he promoted his own legiti- 
mate interests. When one has knowl- 
edge of the contract rights of an- 
other, his wrongful inducement of a 
breach thereof is a willful destruc- 
tion of the property of another and 
cannot be justified on the theory that 
it enhances and advances the busi- 
mess interests of the wrongdoer.” 
Sorenson v. Chevrolet Motor Co., 214 
N.W. 754, 756, 171 Minn. 260. 


“The setting up of a rival business 
‘and the adoption of fair inducements 
for the purpose of drawing away the 
trade of a competitor do not in- 
fringe any rules of law; and insofar 
as the plaintiffs in error undertook to 


Roth, 10 Ont.L. 


attract the customers of defendants 


in error by the laws of competition, 
they are not accountable. But the 
utmost stretch to which the law of 
competition can rightfully be carried 
does not include the right to inter- 
fere with and cause the breach of a 
contract known to exist between a 
rival and another person.” Donnelly 


-y. Jackson, 2 Tenn.Civ.A. 408, 413. 


79. National Protective Steam Fit- 
ters, etc., Assoc. v. Cumming, 63 N. 
E. 369, 170 N.Y. 315, 88 Am.S.R. 648, 
58 L.R.A. 135; Knapp v. Penfield, 256 
N.Y.S. 41, 143 Misc. 132; Glamorgan 
v. South Wales Miners’ 
Federation, [1903] 1 K.B. 118. See R 
& W Hat Shop v. Sculley, 118 A. 55, 
98 Conn. 1, 29 A.L.R. 551 (recognizing 
rule); Knickerbocker Ice Co. Vv. 
Gardiner Dairy Co., 69 A. 405, 107 Md. 
556, 16 L.R.A.N.S. 746 (dictum to 
same effect); Berry v. Donovan, 74 
N.B. 603, 188 Mass. 353, 108 Am.S.R. 
499, 5 L.R.A.N.S. 899 [error dism 26 
S.ct. 745, 199 U.S. 612, 50 L.Ed. 333] 
(recognizing rule); Morgan v. An- 
drews, 64 N.W. 869, 107 Mich. 33 (dic- 
tum to same effect); Booth v. Bur- 
gess, 65 A. 226, 229, 72 N.J.Eq. 181 
(stating that ‘the right... is not 
absolute. Circumstances may exist 
which cause the right to cease to ex- 
ist. These circumstances are said to 
amount to a justification or excuse on 


the part of the person who has caused 
the breach of contract. There may be 
no harm in calling these exceptional 
facts a justification, and the use of 
such phraseology is certainly sus- 
tained by abundant analogies. .. . 
There is no justification for a tort. 
The so-called justification is an ex- 
ceptional fact which shows that no 
tort was committed. Such exception- 
al fact makes the case an exception 
to the definition of the tort’’). 


[a] Concurrence of express mal- 
ice with facts relating to justifica- 
tion.—(1) The mere existence of a 
financial interest in the subject mat- 
ter of the contract, belonging to the 
interferer, is not a justification where 
the interference was not one based on 
the protection or furtherance of that 
interest, but on express malice toward 
Plaintiff. Morgan v. Andrews, 64 N. 
W. 869, 107 Mich. 338. (2) However, 
where defendant, an employer, re- 
tained a part of the employee’s wages 
to pay medical fees, and some of the 
employees later contracted for the 
medical services of plaintiff and di- 
rected defendant to pay plaintiff the 
amount of the fees thus retained on 
their behalf, which defendant re- 
fused to do, plaintiff had no cause of 
action, although defendant’s refusal 
may have been in consequence of ex- 
press malice toward plaintiff, since 
plaintiff and the employees could not 
impose on defendant any obligation 
to pay plaintiff the fees, and defend- 
ant, acting strictly within the terms 
of his contract with the employees, 
was not acting without justification. 
Banks v. Eastern R., etc., Co., 90 P. 
1048, 46 Wash. 610, 11 L.R.A.N.S. 485. 
(3) Where the duration of plaintiff's 
contract with a third person was di- 
rectly dependent on the duration of 
another contract between such third 
person and defendant, which defend- 
ant might terminate at will, thereby 
putting an end to plaintiff’s contract, 
a threat by defendant to terminate 
his contract with the third person un- 
less the latter should terminate his 
contract with plaintiff was not a 
tort, even though motivated by actual 
malice, as defendant could have law- 
fully ended the contract between 
plaintiff and the third person by 
electing to terminate defendant’s own 
contract with the latter, and could 
not be held liable for procuring the 
same result in the manner indicated. 
Paycroft v. Tayntor, 35 A. 58, 68 Vt. 
219, 54 Am.S.R. 882, 33 L.R.A. 225. 
See People’s Land & Mfg. Co. v. Bey- 
er, 154 N.W. 382, 161 Wis. 349, L.R.A. 
1916B 813 (to same effect). (4) 
Where defendant sold the standing 
timber on his Jand, and plaintiff con- 
tracted with the purchasers to saw 
it into lumber, and after plaintiff had 
taken his mill to the land and begun 
sawing, defendant repurchased the 
interest of one of the purchasers in 
the timber, and took an assignment 
thereof, with intent to prevent plain- 
tiff sawing the timber, and forbade 
plaintiff sawing it, and obtained an 
injunction restraining the other pur- 
chaser and his employees from saw- 
ing it, it was held, in an action for 
damages, that the contract with plain- 
tiff was not a covenant running with 
title to the timber, and defendant 
had a legal right to forbid the sawing 
thereof; and, having such right, his 
intent was immaterial. Biggers v. 
Matthews, 61 S.E. 55, 147 N.C. 299. 
(5) Where the assent of one person 
is made a condition precedent to the 
enforceability of particular agree- 
ments, as where the landlord’s con- 
sent is required before a sublease or 
assignment may be made, the refusal 
by such person to assent, even where 


such refusal is actually malicious, 
does not give rise to a tort based on 
the theory of interference with con- 
tract. Millers’ Mutual Casualty Co. 
v. Insurance Exchange Bldg. Corpo- 
ration, 218 Ill.App. 12. 


[b] Sufficlency of facts in justifi- 
cation.—(1) A person who, without 
any motive of injuring a third per- 
son or preset himself at the ex-: 
pense of a third person, honestly and 
bona, fide in the interests of a person 
seeking advice advises him to break a 
contract with such third person, has 
been held to have sufficient justifica- 
tion. Glamorgan Coal Co. v. South 
Wales Miners’ Federation, [1903] 1 K. 
B. 118. See Arnold v. Moffit, 75 A. 
502, 30 R.I. 310 (holding the giving of 
bona fide advice that the price 
charged is exorbitant, solely to benefit 
the person asking the advice, not ac- 
tionable); Northern Wisconsin Co- 
op. Tobacco Pool v. Bekkedal, 197 N. 
W. 936, 182 Wis. 571 (dictum to same 
effect). (2) A party to, or interested 
in, a contract may by legal proceed- 
ings or otherwise in good faith inter- 
fere with its execution, where there 
is a bona fide doubt as to his rights 
under it. Hardin v. Majors, (Tex.Civ. 
App.) 246 S.W. 100. (3) Persons, in 
protecting their contractual rights, 
may invade another’s, where their 
interest is equal or superior, and 
thus, for instance, it has been held 
that one financing a play and sharing 
the profits was not liable for damages 
for interference with an actress’ con- 
tract by having compelled the pro- 
ducer to substitute a different actress. 
Knapp v. Penfield, 256 N.Y.S. 41, 143 
Mise. 132. (4) A tenant in common 
who with the others has made a con- 
tract to sell the common property has 
been held not to be liable to the 
prospective purchaser for inducing 
the others not to consummate the 
contract. Daly v. Cornwell, 54 N.Y.S. 
107, 34 App.Div. 27. (5) Where plain- 
tiff, to compromise a debt of a part- 
nership whereof he was a member, 
agreed to an arrangement whereby he 
virtually surrendered for a time his 
status as a partner, and defendant, 
with plaintiff's apparent assent, pre- 
scribed various acts to be done by the 
other partner, plaintiff could not re- 
cover for an unjustifiable interfer- 
ence with the partnership contract. 
McPherson v. Kenney, 84 N.E, 463, 
198 Mass. 350. (6) One interfering 
solely as agent for another and in no 
way in a personal capacity commits 
no tort where the interference is with 
such justification, as concerns fhe 
principal, as relieves it from liabil- 
ity, the liability of the agent in such 
case being no greater than that of the 
principal. Millers’ Mutual Casualty 
Co. v. Insurance Exch. Bldg. Corp., 
218 Ill.App. 12. (7) A wife’s refusal 
to execute a deed pursuant to her 
husband’s contract, whereby perform- 
ance was prevented, has been held to 
give the purchaser no right of action, 
regardless of the wife’s motive. 
Diver v. Miller, (Vt.) 148 A. 291. (8) 
Refusal to pay a fine levied by an as- 
sociation of whieh plaintiff was a 
member, when the fine was imposed 
without jurisdiction, has been held 
insufficient to justify defendant as- 
sociation’s conduct and remove from 
it the element of legal malice. Bren- 
nan v. United Hatters of North Amer- 
ica Local No. 17, 65 A. 165,-73 NJ. 
Law 729, 9 L.R.A.N.S. 254, 118 Am.S. 
R. 727, 9 Ann.Cas. 698. (9) An ef- 
fort to compel plaintiff to give a re- 
lease to defendant interferer has been 
held insufficient to constitute justifi- 
eation for the interference. United 
States Fidelity, etc., Co. v. Millonas, 
89 So. 732, 206 Ala. 147, 29 ALL.R. 520; 
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elements of the tort are that there shall have been 
a contract in existence,®® and that defendant shall 
have had knowledge thereof! and shall have in- 


London Guarantee, etc., Co. v. Horn, 
69 N.E. 526, 206 Ill. 498, 99 Am.S.R. 
185 [aff 101 IllApp. 355, and _foll 
Gibson v. Fidelity, etc., Co., 83 N.E. 
539, 232 Ill. 49]. (10) Existence of 
the relation of insurer and insured 
between the interferer and the per- 
son induced to refuse performance, 
although coupled with the ordinary 
right of subrogation incident to the 
relation, is insufficient. U. S. Fidel- 
ity, etc., Co. v. Millonas, supra; Lon- 
don Guarantee, etc., Co. v. Horn, su- 
pra [foll Gibson v. Fidelity, etc., Co., 
supra]. See Acme Brick Co. v. West, 
(Tex.Civ.App.) 215 S.W. 476 (similar 
holding where the interferer had the 
status of guarantor). (11) The fact 
that defendant’s acts tending to pro- 
duce the breach of the contract were 
authorized by, and done in pursuance 
of the terms of, another independent 
contract, to which the interferer was 
a party or privy, is no justification 
rendering the interference nontor- 
tious, where the acts thus authorized 
to be performed are not such as are 
in their own nature justifiable. 
Knickerbocker Ice Co. v. Gardiner 
Dairy Co., 69 A. 405, 107 Mad. 556, 16 
L.R.A.N.S. 746; Berry v. Donovan, 74 
N.H. 603, 188 Mass. 3538, 108 Am.S.R. 
499, 5 L.R.A.N.S. 899 [error dism 26 
S.Ct. 745, 199 U.S. 612, 50 L.Ed. 333]; 
Curran v. Galen, 46 N.E. 297, 152 N. 
Yv033, 57 Am:S.R.; 496, 37 L.R.A. 802. 
(12) Competition as justification see 
supra text and notes 77, 78. And see 
cases passim this note. 


80. Chipley v. Atkinson, 1 So. 934, 
20. 21a. 206, 11-Am-S:Ri. 367; Burden 
v. Elling State Bank, 245 P. 958, 76 
Mont. 24, 46 A.L.R. 906; Hornstein 
v. Podwitz, 173 N.E. 674, 254 N.Y. 443; 
Ringler v. Ruby, 244 P. 509, 117 Or. 
455, 46 A.L.R. 245. See Thacker Coal 
Co: v.. Burke, 53: S.E. 161, 163, 59 W. 
Va. 253, 5 I.R.A.N.S. 1091 (stating 
that “by the language used in the 
books, a contract must exist’’). 


[a] Thus, where plaintiff has al- 
ready committed a breach of the con- 
tract at the time when defendant in- 
terferes to prevent performance 
thereunder, plaintiff cannot recover 
against defendant for the tort of in- 
ducing nonperformance of a contract, 
Burden v. Elling State Bank, 245 P. 
958, 76 Mont. 24, 46 A.L.R. 906. 


S81. Ga.—Kerr v. Du Pree, 132 S.E. 
393, 35 Ga.App. 122. 


Md.—Ensor v. Bolgiano, 9 A. 529, 67 
Md. 190. See Cumberland Glass Mfg. 
Co. v. De Witt, 87 A. 927, 120 Md. 381, 
Ann.Cas.1915A 702 [aff 35 S.Ct. 636, 
237 U.S. 447, 59 L.Ed. 1042] (recogniz- 


ing rule). 


Mass.—McGurk v. Cronenwett, 85 
oes 576, 199 Mass. 457, 19 L.R.A.N.S, 
oO . 

N.Y.—Hornstein v. Podwitz, 173 N. 
E. 674, 254 N.Y: 443. 


Eng.—Temperton v. Russell, [1893] 
1OSB TL: 


See R an W Hat Shop v. Sculley, 
118 A.e55, 98 ‘Conn. 1, 29 ASL.R.: 551 
(dictum to same effect). 


“When one acting under a right of 
his own interferes with an existing 
contract in ignorance of it, he. has 
committed no wrong. The mere fact 
that his act injures another does not 
ereate a liability, for he was acting 
within his own rights, and did not in- 
tentionally or wrongfully cause the 
injuries.” R an W Hat Shop v. Scul- 


TORTS 


551. 


[a] Establishment of relations be- 
fore knowledge.—Where defendant's 
inducements to the third person, al- 
though made before knowledge of the 
existing contract, were continuing 1n- 
ducements, and were not withdrawn 
after knowledge of the existence of 
the contract, the fact that relations 
between defendant and the third per- 
son were made before knowledge does 
not, at least as to the continuance of 
the inducements after knowledge, 
render the interference nontortious. 
Westinghouse Elec., etc., Co. v. Dia- 
mond State Fibre Co., 268 F. 121. See 
Ran W Hat Shop v. Sculley, 118 A. 
55, 58, 98 Conn. 1, 29 A.L.R. 551 (to 
same effect, stating that “having ac- 
quired . notice, if ney persisted 
in procuring the continuance of the 
breach of plaintiff's contract, their 
responsibility will arise in the same 
way as it would if they had had no- 
tice when they first procured the 
breach”); Vaughn vy. Jonathan L. Pet- 
tyjohn & Co., 178 P. 623, 104 Kan. 174 
(holding liability where defendants, 
having wrongfully registered a mort- 
gage against plaintiff's land before he 
made a contract of sale, refused to re- 
lease the same of record at his re- 
quest after he had contracted to sell 
it, and thereby caused the prospective 
vendee not to carry out the agree- 
ment). 


[b] Notice without actual knowl- 
edge.—(1) Although merely construc- 
tive notice, such as record notice, may 
not and probably is not of itself suf- 
ficient as a basis for the tort, yet ac- 
tual knowledge of the existence of 
the contract is not essential. Twitch- 
ell =v.) Nelsoniy 155 SNew.. 621,) 130 
Minn. 375. (2) Where a party inter- 
fering with contract relations be- 
tween others knows facts sufficient to 
put him on an inquiry which would 
disclose such relations, there is suffi- 
cient knowledge of the arrangement 
to render him liable. Twitchell v. 
Nelson, supra. 


[ec] That interferer did not know 
identity of party to the contract at 
the time he induced the other party 
thereto to refuse performance is im- 
material, however, in determining 
whether the act was tortious. Gil- 
christ v. Cuddy, 29 Philippine 542. 


82. New York Trust Co. v. Island 
Oil & Transport Corporation, 34 F. 
(2d) 649 [cert den 50 S.Ct. 239, 281 U. 
S. 724, 74 L.Ed. 1142]. 


83. U. S.—Sweeney v. Smith, 167 
BH. 385 [afiel71 BY 645, 96 CiC.A. 91 
(cert den 30 S.Ct. 400, 215 U.S. 600, 
54 L.Ed. 343)]. 


Fla.—Chipley v. Atkinson, 1 So. 
934, 23 Fla. 206, 11 Am.S.R. 367. 


Ill—Cameron v. Barancik, 173 Ill. 
App. 23. 


Iowa.—Kock vy. Burgess, 156 N.W. 
174, 158 N.W. 5384, 176 Iowa 493. 


N.Y.—Hornstein v. Podwitz, 173 N. 
BE. 674, 254 N.Y. 448; Goodman vy. 
epic 208 N.Y.S. 88, 211 App.Div. 


Or.—Ringler v. Ruby, 244 P. 509, 
117 Or. 455, 46 A.L.R. 245. 


Eng.—Temperton v. Russell, [1893] 
NEE KORE cer lise 


See Cumberland Glass Mfg. Co. v. 
De Witt, 87 A. 927, 120 Md. 381, Ann. 
Cas.1915A 702 [aff 35 S.Ct. 636, 237 


ley, 118 A. 55, 59, 98 Conn. 1, 29 A.L.R.| U.S. 447, 59 L.Ed. 1042] (recognizing 


For later cases, developments and changes in the law see Annotations, same title and section number, 


tentionally®? and successfully induced one ef che 
contracting parties to refuse to perform his ¢on- 
tract®® to the injury of the other contracting par- 


rule); Swain v, Johnson, 65 S.E. 619, 
151 N.C. 93, 28 L.R.A.N.S. 615 (refus- 
ing recovery where it did not appear 
that the contracting party was ready 
and willing to perform and was in- 
duced not to do so by the interferer) ; 
Payne v. Gebhard, (Tex.Civ.App.) 1386 
S.W. 1118 (dictum to same effect). 


And see cases infra. this note. 


[a] Thus (1) where defendant, 
who was agent for a seller, took the 
goods sold and delivered them to a 
third person thereby preventing per- 
formance of the contract of sale, de- 
fendant was not liable for tortious in- 
terference with the contract since 
there was never any breach or refusal 
of performance by his principal, the 
seller. Goodman v. Ashton, 208 N. 
Y.S. 83, 211 App.Div. 769. (2) Where 
plaintiff was slightly injured by a 
collision of a street car, and at the 
instance of an acquaintance instruct- 
ed an attorney to sue the company, 
but physicians employed by the at- 
torney and the railroad company re- 
ported that there was no evidence of 
injury whereupon plaintiff, fearing he 
would lose his position because of 
having brought the action, abandoned 
it, and where thereafter he was dis- 
missed on information as to the ex- 
tent of his injuries and sued the at- 
torney and the acquaintance who 
introduced him for loss of employ- 
ment it was held that he had no cause 
of action, there having been no in- 
ducement made to him or to his em- 
plover by defendants. Osborne vy. 
Sundheim, 73 A. 214, 224 Pa. 207. 


[b] Accepting benefit of breach of 
known contract without interference. 
—The mere fact that a purchaser of 
bonds from a committee authorized to 
sell at the time of the purchase had 
knowledge that the committee had 
previously contracted to sell them to 
another does not render him liable to 
such other in damages because of the 
sellers’ breach of contract, as the in- 
terferer must, at the least, have in- 
duced or persuaded the breach com- 
plained of. Sweeney v. Smith, 171 F. 
645, 96 C.C.A. 91 [aff 167 F. 385, and 
cert den 30 S.Ct. 400, 215 U.S. 600, 54 
PetuGas (3@o1. See Minnesota Wheat 
Growers’ Co-op. Marketing Assoc. v. 
Radke, 204 N.W. 314, 163 Minn. 403 
(recognizing the right of a person not 
inducing the breach to buy the goods 
forming the subject matter of the 
contract without thereby committing 
a tort); Northern Wisconsin Co-on. 
Tobacco Pool v. Bekkedal, 197 N.W. 
936, 182 Wis. 571 (to same effect). 


[c] Aiding and abetting breach 
without inducing it has been held not 
tortious. Uihlein y., Cincinnati Car 
Co., 170 N.E. 178, 34 OhioApp. 52. 


[ad] Attempt to procure breach 
which is unsuccessful does not give 
rise to the tort of interference with 
contract, whatever the motive or the 
means employed. Chipley vy. Atkin- 
Boni 1 So. 934, 23 Fla. 206, 11 Am.S.R. 


fe] Inducing breach of different 
contract.—Where a contract is en- 
tered into to pay a broker a commis- 
sion for obtaining a purchaser, which 
is done and a contract of sale entered 
into, one who induces the breach of 
the sale contract only, without im- 
pairing the validity of, or the obli- 
gations under, the brokerage contract 
commits no tort against the broker, 
as to whose contract there has been 
neither interference nor breach. Kel- 


[§ 55 
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§§ 55-56] 
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ployed to induce nonperformance.*°® 


the interference is justified, it gives rise to no 
tort if the means employed are in their nature law- 
ful and proper;** but, regardless of the justifiable 
character of the interference, if improper means are 


Tas Rozelle, (Tex.Civ.App.) 294 S.W. 


[f] Mere nonfeasance preventing 
performance of the promisor to the 
promisee is insufficient to serve as a 
basis of tort liability. New York 
Trust Co. v. Island Oil, etc., Corp., 34 
F.(2d) 649 [cert den 50 S.Ct. 239, 281 
WS. %24,°74 L.Ed. 1142]. 


{g] Rescission.—Where, as a re- 
sult of a third party’s interference, 
one contracting party requests the 
other to agree to a rescission of the 
contract and the latter assents there- 
to, there is no foundation for a tort 
action against the interferer in favor 
of the party thus assenting to the 
requested rescission. New England 
Cement Gun Co. v. McGivern, 105 N. 
eee 218 Mass. 198, L.R.A.1916C 


[h] That performance under con- 
tract has not been commenced at the 
time when the refusal to perform oc- 
curs does not prevent the interfer- 
ence from constituting a tort. Lum- 
ley v. Gye, 2 E.&B. 216, 118 Reprint 
749. See Gilchrist v. Cuddy, 29 
Philippine 542 (to same effect). 


84. Weinberg v. Irwinessie Hold- 
ing Corporation, 232 N.Y.S. 448, 225 
App.Div. 241 [foll Deming v. Hill, 
232 N.Y.S. 448, 225 App.Div. 815 (dism 
appeal den 166 N.E. 351, 250 N.Y. 631, 
and aff 168 N.E. 432, 251 N.Y. 573)]; 
Ringler v. Ruby, 244 P. 509, 117 Or. 
455, 46 A.L.R. 245; Temperton v. Rus- 
sell, [1893] 1 Q.B. 715. See Hodge 
v. Meyer, 252 F. 479, 164 C.C.A. 395 
[cert den 39 S.Ct. 9, 248 U.S. 565, 63 
L.Ed. 424] (holding that interference 
is a tort only as to such parties as are 
shown to have been damaged there- 
by); Green v. Morris, 75 S.E. 670, 138 
Ga. 571 (to same effect); Exchange 
Tel. Co. v. Gregory, [1896] 1 Q.B. 147 
{foll Goldsoll v. Goldman, [1914] 2 
Ch. 603] (recognizing the rule that 
there must be some damage, but hold- 
ing that specific damage need not be 
shown). 


[a] Ability to perform.—While it 
is not essential that plaintiff shall 
show that he did perform the con- 
tract before the interference or that 
he would have performed, neverthe- 
less it is requisite that he shall have 
been able to perform, and where it 
does not appear that, even in the ab- 
sence of any interference, plaintiff 
eould have performed his obligations 
under the contract, no damage, and 
hence no tort, is made out. Ringler 
v. Ruby, 244 P. 509, 117-Or. 455, 46 
A.L.R. 245. 


[ob] That injured party might not 
have continued performance under 
the contract, but might himself have 
broken it before full performance, af- 
fords no defense where there is a rea- 
sonable assurance that he would have 
continued to perform. Angle v. Chi- 
eago, ete., R. Co., 14 S.Ct. 240, 151 U. 
S. 1, 38 L.Ed. 55 [rev 39 F. 912]. See 
Ringler v. Ruby, 244 P. 509, 117 Or. 
455, 46 A.L.R. 245 (in an action for 
interference with a brokerage con- 
tract for a commission on the sale of 
eertain property at a stipulated price, 
it was immaterial that the broker has 


The motive of the party refusing to perform, 
the operation of which produces such conduct on his 
part, is of no importance on the question of liability.8® 
If the interference is malicious, in law, it is equally 
tortious whatever the character of the means em- 
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However, where 


not yet found a purchaser ready, able, 
and willing to pay the set price, at 
the time of the interference). 


{c] That plaintiff also has cause 
of action for breach of contract 
against the person induced not to per- 
form is not, however, sufficient to 
prevent existence of the tort. Horn- 
stein v. Podwitz, 173 N.E. 674, 254 N. 
Y. 443 [disappr Popper v. Korn, 218 
INGYOS wood na 28.5 AOD IDivng bis, sand 
Weinberg v. Irwinessie Holding Corp., 
232 N.Y.S. 443, 225 App.Div. 241 and 
expl Deming v. Hill, 168 N.E. 432, 251 
NGYseo eds 


85. Moran v. Dunphy, 59 N.E.- 125, 
126, 177 Mass. 485, 52) L.R.A. 115, 83 
Am.S.R. 829. But see Elvington v. 
Waccamaw Shingle Co., 132 S.E. 274, 
191 N.C. 515 (holding that one having 
a contract with option of renewal 
on tender of a price, who did not 
tender the price in time and thereby 
allowed the option to expire, where- 
upon the other party to the option ar- 
rangement contracted with another, 
committed no tort, by later tendering 
the agreed price, stating that he 
meant to have the property, on which 
the second buyer refused to perform, 
where the optionee never communicat- 
ed with the second buyer regarding 
the property, even though the op- 
tionee, in making the tender, was 
actuated by express malice). 


“We see no sound distinction be- 
tween persuading by malevolent ad- 
vice and accomplishing the same re- 
sult by falsehood or putting in fear. 
In all cases the employer is controlled 
through motives created by the de- 
fendant for the unprivileged purpose. 
It appears to us not to matter which 
motive is relied upon. If accomplish- 
ing the end by one of them is a wrong 
to the plaintiff, accomplishing it by 
either of the others must be equally 
a‘wrong.” Moran v. Dunphy, supra. 


86. Wheeler-Stenzel Co. v. Ameri- 
can Window Glass Co., 89 N.E. 28, 202 
Mass. 471, L.R.A.1915F 1076; Moran 
vy. Dunphy, 59 N.E. 125, 177 Mass. 485, 
52 L.R.A. 115, 83 Am.S.R. 289. 


87. See supra text and note 79. 


ss. U.S.—Angle v. Chicago, etc., 
Rs Co:, 14 S.Ct. 240, 151 US. 1, 33 1h. 
Ed. 55 [rev 39 F. 912]. See Sperry, 
ete., Co. v. Pommer, 199 F. 309 (to 
same effect). 


Ill.—Doremus v. Hennessy, 52 N. 
BE. 924, 54 N.E. 524, 176 Ill. 608, 68 
Am.S.R. 208, 43 L.R.A. 797, 802. 


Iowa.—Hollenbeck v. Ristine, 
N.W. 377, 114 Iowa 358. 


Ky.—McClure v. McClintock, . 160 
S.W. 332, 150 Ky. 265, 42 L.R.A.N.S. 
888 [motion overr 150 S.W. 849, 150 
Ky. 773, 42 L.R.A.N.S. 388]. 


La.—Carson v. Stephens, 
381, 14 La.App, 272. 


Me.—Perkins v. Pendleton, 38 A. 
96, 90 Me. 166, 60 Am.S.R. 252. 


86 


129 So. 


Md.—Knickerbocker Ice Co. v. 
Gardiner Dairy Co., 69 A. 405, 107 Md. 
556, 16 L.R.A.N.S. 746. 

Mass.—Plant v. Woods, 57 N.E. 
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resorted to in order to induce the breach or non- 
performance, the interference is a tort.*8 


[$ 56] (2) Where Termination Is Not Actionable 
Breach. There is a diversity of authority as to 
whether the terms of the contract must be such that 
the refusal of performance constitutes an actionable 
breach of contract, in order for the interference to 
constitute a tort.®® 
tive,®® but according to other authority a tort may 
exist, although the contract. may not be binding in 


Some eases hold the affirma- 


1011, 176 Mass. 492, 79 Am.S.R. 330, 
51 L.R.A. 339. 


N.J.—Frank v. Herold, 52 A. 152, 63 
N.J.Eq. 443. 


N.Y.—Rice v. Manley, 66 N.Y. 82, 
23 Am.R. 30; Peerless Pattern Co. v. 
Pictorial Review Co., 132 N.Y.S. 37; 
147 App.Div. 715; Benton vy. Pratt, 2 
Wend. 385, 20 Am.D, 623. See Ashley 
v. Dixon, 48 N.Y. 430 (recognizing 
rule); American Law Book Co. v. 
Edward Thompson Co., 41 Misc. 396, 
84 N.Y.S. 225 (to same effect). 


Or.—Ringler v. Ruby, 244 P. 509, 
117 Or. 455, 46 A.L.R. 245, 


Philippine.—Daywalt v. La Corpo- 
racién de PP. Agustinos Recoletos, 39 
Philippine 587. 


Tex.—Day v. Hunnicutt, (Civ.App.) 
160 S.W. 134. 


Wash.—Pacific Typesetting Co. v. 
International Typographical Union, 
ae P. 358, 125 Wash. 273, 32 A.L.R. 


Eng.—National Phonograph Co. vy. 
Edison Bell Consol. Phonograph Co., 
[1908] 1 Ch. 335; Green v. Button, 2 
C.M.&R. 707, 150 Reprint 299. 


See Boyson v. Thorn, 33 P. 492, 98 
Cal. 578, 21 L.R.A. 233 (recognizing 
rule); Jackson v. Morgan, 94 N.E. 
1021, 49 Ind.App. 376 (dictum to same 
effect); Lally v. Cantwell, 30 Mo.App. 
524 (recognizing rule); Diver v. Mil- 
jer, (Vt.) 148 A. 291, 293 [cit Cye] 
(dictum to same effect). 


[a] Other statement.—‘The justifi- 
cation to be of any avail must cover 
their whole conduct, the means they 
used as well as the end they had in 
view.” Read v. Friendly Soe. of Op- 
craic Stonemasons, [1902] 2 K.B. 


89. See cases infra this section. 


90. Seitz v. Michel, 181 N.W. 106, 
148 Minn. 474; Little v. Childress, 
(Tex.Civ.App.) 12 S.W.(2d) 648 [aff 
(Commn.App.) 17 S.W.(2d) 786]; 
Davidson v. Oakes, 128 S.W. 944, 60 
Tex.Civ.App. 269; Roberts v. Clark, 
(Tex.Civ.App.) 103 S.W. 417. See 
Harley & Lund Corporation v. Murray 
Rubber Co., 31 F.(2d) 932, 934 [cert 
den 49 S.Ct. 513, 279 U.S. 872, 73 L.Ed. 
1007] (holding that “the tort presup- 
poses some valid obligation’); Day- 
walt v. La Corporacién de PP. Agus- 
tinos Recoletos, 39 Philippine 587 
(holding that an interferer cannot in 
any event become more extensively li- 
able in damages for the nonperform- 
ance of the contract than the party in 
whose behalf he intermeddles). But 
see Richardson v. Terry, (Tex.Civ. 
App.) 212 S.W. 523 (holding that a 
person interfering with a contract of 
sale of real estate is liable in damages 
in a proper case, although the con- 
tract was obnoxious to the statute of 
frauds, but not if the contract 
breached be one which the party may 
or may not perform at his option). 
And see infra text and note 97. 


“The case of Raymond v. Yarring- 
ton holds that a third party is liable 
in damages for inducing one bound 
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law, to the extent that refusal to perform gives 
rise to an actionable breach, where in fact it would 
have been performed by the third party, had not 
defendant interfered,®! although according to some 
authority the result is placed on grounds analogous 
to those involved in tortious interference with the 


formation of contracts.°? 


Contracts terminable at will. 


refuses to continue performance, 


exists to the effect that rules analogous to those ap- 
plicable to cases of interference resulting in non- 


formation of contracts®? apply 


whether and to what extent interference with such 
an existing contract is a tort,°* rather than the prin- 
ciples generally applicable to interference produc-' 
ing a refusal to perform;®® other authorities recog- 


by a contract to violate such contract. 
In order for this rule to have appli- 
cation, it must have been a contract 
which the party was obligated to per- 
form. If the contract be one which 
the party may or may not perform at 
his option, the rule does not apply.” 
Roberts v. Clark, (Tex.Civ.App.) 103 
S.W. 417, 418. 


91. Ind.—Jackson y. Stanfield, 37 
N.E. 14, 36 N.E. 345, 137 Ind. 592, 23 
L.R.A. 588. 


Md.—Cumberland Glass Mfg. Co. v. 
De Witt, 87 A. 927, 120 Md. 381, Ann. 
Cas.1915A 702 [aff 35 S.Ct. 636, 237 
U.S. 447, 59 L.Ed. 1042]. ‘See Gold- 
man v. Harford Road Bldg. Ass’n, 133 
A. 843, 150 Md. 677 (dictum to same 
effect). 


Mich.—Morgan v. Andrews, 64 N. 
W. 869, 107 Mich. 33, 


N.J.—Aalfo Co. v. Kinney, 144 A. 
715, 105 N.J.Law 345; Van Horn v. 
Van Horn, 20 A. 485, 52 N.J.Law 284, 
10 L.R.A. 184. 


N.Y.—Rice v. Manley, 66 N.Y. 82, 
23 Am.R. 30; Benton v. Pratt, 2 Wend. 
385, 20 Am.D. 623. 


Okl.—Bliss v. Holmes, 9 P.(2d) 718. 


See Lewis v. Bloede, 202 F. 7, 24, 
120 C.C.A. 335 (‘‘The authorities uni- 
formly hold that, when the action is 
for malicious interference with a 
contract, the guilty party will not be 
heard to say that the contract inter- 
fered with was invalid and not en- 
forceable”’); Tubular Rivet, etc., Co. 
v. Exeter Boot, etc., Co., 159 F. 824, 
829, 86 C.C.A, 648 (stating, by way of 
dictum, that ‘‘there is no doubt that, 
under some circumstances . .. any 
stranger interfering with ‘the trade 
relations of others, as the expression 
is commonly understood, may be lia- 
ble in damages, although there is no 
legal obligation to continue such re- 
lations”); Vaught v. Jonathan L. Pet- 
tyjohn & Co., 178 P. 6238, 104 Kan. 174 
(so holding, at least as to contracts 
whose unenforceability arises from 
matters available only between the 
parties to the contract or their pri- 
vies, such as the statute of frauds); 
Ringler v. Ruby, 244 P. 509, 117 Or, 
455, 46 A.L.R. 245 (to same effect). 


And see cases infra note 96. 


“Upon principle, it is apparent that 
PLathes tact. that there is/notiia: 
right of action against the person 
who is induced or influenced to termi- 
nate . - or to refuse to perform 
his agreement, is. . [not] of it- 
self a bar to an action against the 
third person maliciously and wanton- 
ly procuring the termination of or a 


Where the existing 
contract is one terminable at will by the party who 
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nize liability in tort as for interference with exist- 
ing contracts, generally, giving no weight to the fact 
that the contract is terminable at will, save on the | 
question of damages.°® f 
authority holding that, where -the contract 1s one 
terminable at will, merely persuading a party enti- 


There is, however, other 


tled to terminate it to do so is no tort as to the 
other party;®?7 but, even where that rule is recog- 


some authority 


in determining 


who impedes or 


refusal to perform the agreement. It 
is the legal right of the party to such 
agreement to terminate it, or refuse 
to perform it, and in doing so he vio- 
lates no right of ‘the other party to it, 
but, so long as the former is ready 
and willing to perform, it is not the 
legal right, but is a wrong, on the 
part of a third party to maliciously 
and wantonly procure the former to 
terminate or refuse to perform it. 
Such wanton and malicious interfer- 
ence for the mere purpose of injur- 
ing another is not the exercise of a 
legal right.” Chipley v. Atkinson, 1 
See 934, 940, 23 Fla. 206, 11 Am.S.R. 
367. 


92. Van Horn v. Van Horn, 20 A. 
485, 52 N.J.Law 284, 10 L.R.A. 184. 


[a] Hence, even though malice be 
a requisite element to tortious inter- 
ference with an existing enforceable 
contract, if either malice or unlaw- 
ful means are sufficient to constitute 
the tort of interference with the 
formation of a contract, it has been 
held that interference procuring non- 
performance of an existing unen- 
forceable contract may give rise to a 
tort by reason of the unlawfulness of 
the means employed, although no 
malice be involved. Van Horn v. Van 
Horn, 20 A. 485, 52 N.J.Law 284, 10 
L.R.A. 184. 


$3. Interference resulting in fail- 
bat or refusal to contract see supra 


94 Iron Molders’ Union No. 125 
v. Allis-Chalmers Co., 166 F. 45, 91 
C.C.A. 631, 20 L.R.A.N.S. 315 [mod 
150 F. 155). See Harley, etc.. Corp. 
v. Murray Rubber Co., 31 F.(2d) 932 
[cert den 49'S.Ct..518, 279 U.S. 872, 
73 L.Ed. 1007] (holding that compe- 
tition furnishes a sufficient basis to 
render interference with a contract 
terminable at will nontortious) ; Tubu- 
lar Rivet, etc., Co. v. Exeter Boot, 
etc.,, Co. 159 Fy. 824, 86 C.C.A. 648 
(dictum recognizing the existence of 
liability for wrongful interference 
with contracts terminable at will, but 
holding that, in such cases, although 
not in cases of interferences with 
binding contracts, competition might 
furnish a sufficient justification); Pal- 
atine Ins. Co. v. Griffin, (Tex.Civ. 
App.) 202 S.W. 1014 [rev on other 
grounds (Commn.App.) 235 S.W. 202 
(rev (Commn.App.) 238 S.W. 637)] 
(to same effect). 


95. Interference with existing con- 
tracts generally see supra § 55. 


96. Ala.—uU. S. Fidelity, ete., Co. 
v. Millonas, 89 So. 732, 206 Ala. 147 
29 A.L.R. 520. : 


For later cases, developments and changes in the law see Annotations, 


nized, if the interference goes beyond mere per- 
suasion so as to involve employment of unlawful 
or improper means, it is tortious.°® 

Contracts void for illegality, or by reason of re- 
pugnance to public policy, have been held not to be 


within the rule extending protection against inter- 
ference with existing contractual rights.°? 


[§ 57] D. Obstruction of Legal Remedies.! 


One 
obstructs another’s remedy for the 


Fla.—Chipley v. Atkinson, 1 So. 


934, 23 Fla. 206, 11 Am.S.R. 367. 


Me.—Perkins v. Pendleton, 
96, 90 Me. 166, 60 Am.S.R. 252. 


Md.—Lucke v. 
etc., Assembly No. 7,507, K. L., 26 A. 
505, 77 Md. 396, 39 Am.S.R. 421, 19 
L.R.A. 408. 


Mass.—Berry v. Donovan, 74 N.E. 
603, 188 Mass. 353, 108 Am.S.R. 499, 


38 A. 


5 L.R.A.N.S. 899 [error dism 26 S.Ct. 


745, 199 U.S. 612, 50 L.Ed. 333]. 


Miss.—Globe, etc., F. Ins. Co. v. 
pacers Fund F. Ins. Co., 52 So. 


N.Y.—Peerless Pattern Co. v. Pic- 
torial Review Co., 132 N.Y.S. 37, 147 
App. Div. \715;-)'Phird GAwe: oR. Comm 
Shea, 179 N.Y.S. 43, 109 Misc. 18 [aff 
181 N.Y.S. 956]. 


W.Va.—Thacker Coal Co. vy. Burke, 
53° S.E. 161, 59 W.Va. 253, 5 L.R.A. 
N.S. 1091. 


_See Truax v. Raich, 36 S.Ct. 7, 239 
U.S. 33, 38, 60 L.Ed. 131, L.R.A.1916D 
545, Ann.Cas.1917B 283 (dictum rec- 
ognizing the text rule as supported 
“by the weight of authority” and ap- 
proving it); London Guarantee, etc., 
Co. v. Horn, 69 N.E. 526, 206 Ill. 493, 
99 Am.S.R. 185 [aff 101 Il.App. 355] 
(so holding, at least as to contracts 
of employment); McClure v. McClin- 
tock, 150 S.W. 332, 150 Ky. 265, 42 
L.R.A.N.S. 388 [motion overr 150 S.W. 
849, 150 Ky. 773, 42 L.R.A.N.S. 388] 
(to same effect). 


97. McGuire v. Gerstley, 27 S.Ct. 
332, 204 U.S. 489, 51 L.Ed. 681 [aff 
26 App.D.C. 193]. See J. I. Case 
Threshing Mach. Co. v. Fisher, 122 N. 
W. 575, 577, 144 Iowa 45 (stating that 
“if the contract is one by its terms 
or in its nature terniinable, there is 
no wrong in offering inducements to 
the party to terminate it in the in- 
terest of the person offering induce- 
ments for such action to his own ad- 
vantage’). 

98. Lally vy. Cantwell, 30 Mo.App. 


524 


99. Dr. Miles Medical Co. v. Park [ 


& Sons Co., 31 S.Ct. 376, 220 U.S. 373, 
eos 502 [aff 164 F. 803, 90 C.C.A. 
2 ; 
148 Minn. 474. 


1. Liability in damages of tee 
in fraudulent conveyance to eouiore 
Ferre see Fraudulent Conveyances 


Obstruction of justice as public of- 
cers See Obstructing Justice 46 C.J. 
Yn x ‘ 


same title and section number, 


. 


Clothing Cutters’, — 


Seitz v. Michel, 181 N.W. 106,. 


a 


4 


s 


Ne 
4 
, 
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enforcement of a fixed and ascertained right against 
a third party has been held responsible for the injury 
f However, there is no cause of 
action where no existing right has been violated,® 
and thus merely compelling another to avail himself 
of his legal remedy by undertaking or carrying on 
litigation is not such conduct as constitutes a tort.4 
A like principle has been established as to perjury, 
or subornation of perjury, in the absence of stat- 
ute.° Of course, if a statute exists prohibiting cer- 
tain acts tending to defeat the enforcement of a 
claim, the statute may afford a basis for rights whose 


thus oceasioned.2 


infraction is a tort.® 


Prevention of service of process is tortious only 
in the event that legal damage flows from the fraud 
involved,? even though such prevention is pro- 
Moreover, for a tort to arise on 


eured by fraud.® 


2. See cases infra this note. 


[a] Bule applied.—(1) An action 
will lie by a wife, in whose favor ali- 
mony has been decreed pending di- 
vorce proceedings, against one who 
has induced and aided the husband 
to leave the state in order to avoid 
the payment of the alimony, as to 
which he was then in default. Hoefler 
v. Hoefler, 42 N.Y.S. 1035, 12 App.Div. 
84, 4 N.Y.Ann.Cas. 1. (2) A minor 
may recover for malicious interfer- 
ence by a third person with the en- 
forcement of an order requiring his 
father to pay a stipulated weekly sum 
into court for his benefit, even though 
the order was entered in a suit to 
which the minor was not a party. 
Sharum vy. Sharum, 225 P. 682, 101 Okl. 
2738. (8) Where a person, with the 
connivance of the owner, converts to 
his own use farm products subject 
to an agricultural lien, and places 
them beyond the reach of the lienee 
under the statutory proceedings, the 
latter may, in an action similar to 
ease at common law, recover his dam- 
ages. Michalson v. All, 21 S.HE. 323, 


. 43 S.C. 459, 49 Am.S.R. 857. 


Assistance in destruction of judg- 


ment lien see Judgments § 974 text 


and notes 55-57. 


Fraudulent representations induc- 
img forbearance to pursue legal right 
see Fraud § 81. 


3. See cases infra this note. 


[a] False verified denial._—In an 
action where defendant answers by 
verified general denial, but asks no 
affirmative relief, and judgment is 
rendered against him, he is not liable 
in another action for expenses incur- 
red in obtaining proof to sustain the 
allegations of the petition, although 
he knew when he answered that the 
allegations were true and that his 
verified denial would involve plaintiff 
in considerable expense to establish 
the truth thereof. Baxter v. Brown, 
111 P. 430, 83 Kan. 302, 34 L.R.A.N.S. 
1026. 

[b] hus (1) where defendant 
fraudulently purchased or assisted in 
disposing of property belonging to 
plaintiff's debtor in order to prevent 
plaintiff from enforcing payment of 
his debt, plaintiff having no lien on 
the debtor’s property by attachment 
or otherwise, there was no tort. Ad- 
jer vy. Fenton, 24 How. (U.S.) 407, 16 
L.Ed. 696; Moody v. Burton, 27 Me. 
427, 46 Am.D. 612; Lamb v. Stone, 11 
Pick. (Mass.) 527; Wellington  v. 
‘Small, 3 Cush. (Mass.) 145, 50 Am.D. 
719; Hurwitz v. Hurwitz, 31 N.Y.S. 
25, 10 Misc. 353; Klous v. Hennessey, 
13 R.I. 332. (2) And the same was 
true where defendant, by misrepre- 
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in charge of a 
fleeing felon.11 
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the ground of preventing service of process, defend- 
ant’s conduct must have been the effective cause of 
the prevention, and there is no tort if nonservice is 
due to the officer’s failure to exercise fully the 
means legally available to him.® 


Failure to apprehend a felon has been held not to 
render private citizens liable to those injured by the 
escape,*® even where such citizens are the persons 


common carrier employed by the 


[§ 58] E. Unauthorized Suit in Another’s Name. 


A tort may arise from the unauthorized prosecu- 
tion of a suit in the name of another,” irrespective 


sentations, induced plaintiff to refrain 
from moving to attach the debtor’s 
property until it was placed beyond 
the reach of an attachment. Bradley 
v. Fuller, 118 Mass. 239. (3) Where, 
during the pendency of an action for 
separate maintenance by a_ wife 
against a husband, third persons took 
property of and from the husband, 
thus rendering the decree which was 
Subsequently entered ineffectual, the 
wife had no action against the third 
persons since she had established no 
right in the property at the time of 
the taking. Raymond vy. Blancgrass, 
93 P. 648, 36 Mont. 449, 15 L.R.A.N.S. 
976. (4) Where a creditor had placed 
a note in the hands of an Officer for 
collection, and another, by persuasion, 
induced the officer not to collect and 
the debtor not to pay the debt, it was 
held that the creditor had no ground 
for an action on the case against 
Hie other. Platt v. Potts, 35 N.C. 
455. 


4 Irvine v. Greenway, 295 S.W. 
445, 220 Ky. 388; Smith vy. Chaffee, 
232 N.W. 515, 181 Minn. 322; McHale 
v. Heman, 28 Mo.App. 193. 


[a] Exercising right of appeal not 
actionable.—In view of Code Civ. 
Proc. § 938, a plaintiff cannot main- 
tain an action for damages occasioned 
by the act of a garnishee in appeal- 
ing from a judgment directing it to 
turn over funds belonging to the prin- 
cipal debtor, for the injury, if any, 
is damnum absque injuria, and does 
not fall within Civ. Code § 2533. 
Finch v. Western Nat. Bank of San 
Francisco, 141 P. 261, 24 Cal.App. 
331, 


5. Civil liability for false swear- 
ing, perjury, or subornation of per- 
jury see Perjury §§ 210-213. 


Libel or slander arising from sub- 
ornation of perjury of defamatory 
character see Libel and Slander § 
237 note 26 [bl]. 


6. See cases infra this note. 


[a] Thus (1) under statutes mak- 
ing a person who assists in removing 
a debtor out of the county of his res- 
idence, for the purpose of defrauding 
his creditors, liable to an action on 
the case to the creditors, which will 
not be barred by a bar of the origi- 
nal action against the debtor, such 
liability will accrue, although the per- 
son aiding does not convey the debtor 
and his goods entirely out of the 
county. Godsey v. Bason, 30 N.C, 
260. (2) The measure of damages is 
the original debt, and it is not neces- 
sary for plaintiff to show that de- 
fendant knew of any particular debt. 
Godsey v. Bason, supra. (3) How- 


of the merits of the suit if it had been properly 
brought ;1* the gist of the tort is the improper lib- 
erty in using the name of another person in con- 
ducting a suit by which defendant is injured,1# and 


ever, merely advising a debtor to leave 
the county, no matter with what in- 
tent, will not amount to giving aid or 
assistance in removing within the 
meaning of the statute. Wiley v. Mc- 
Ree, 47 N.C. 349. 


7. Waggener v. Harding, 244 P. 
908, 79 Colo. 214; Paulton v. Keith, 49 
A. 635, 23 R.I. 164, 91 Am.S.R. 624, 
54 L.R.A. 670. 


8 Wagegener v. 
908, 79 Colo. 214, 


9. Paulton v. Keith, 49 A. 635, 23 
Ape 164, 91 Am.S.R. 624, 54 L.R.A. 


10. Randlette v. Judkins, 77 Me. 
114, 52 Am:R. 747. 


11. Randilette v. Judkins, supra. 
12. See infra this section. 


[a] Distinguished from malicious 
prosecution.—The action for unau- 
thorized suit in another’s name is 
distinguished from that for malicious 
prosecution in that it depends on the 
use of another’s name without au- 
thority irrespective of malice or want 
of probabie cause, and will lie, al- 
though those elements, essential to 
the latter cause of action, are not 
present. Smith v. Hyndman, 10 Cush. 
(Mass.) 554; Bond v. Chapin, 8 Metc. 
(Mass.) 31. 


[b] Unauthorized prosecution of 
appeal in the name of another is with- 
= ae rule. Streeper vy. Ferris, 64 

ex. s 


13. Foster v. Dow, 29 Me. 
Streeper vy. Ferris, 64 Tex. 12. 


14. Smith v. Hyndman, 10 Cush. 
(Mass.) 554; Bond v. Chapin, 8 Mete. 
(Mass.) 31. 


[a] Purpose and effect of statute. 
—A mistake of a widow of one pre- 
viously adjudged to be an incompetent 
as toe her right to review guardian- 
ship proceedings instituted by one of 
his relatives, whereby she is led to 
take an appeal in her own name from 
the adjudication, does not render her 
liable to an action for damages, al- 
lowed by Code Civ. Proc. §§ 1900, 1901, 
for suing in the name of another, the 
code provisions being intended to pre- 
vent vexatious litigation in the name 
of another and without consent. 
Hawes v. Dunlop, 121 N.Y.S. 382, 136 
App.Div. 631; Hawes v. Dunlop, 121 
N.Y.S. 380, 136 App.Div. 629, 2 N.Y. 
Civ.Proc.N.S. 55. 


{b] Supposed authority to insti- 
tute the proceedings, when there was 
none in fact, may go to the question 
of damage, but even a good faith be- 
lief in such authority does not go to 
defeat the action. Bond y. Chapin, 8 


Harding, 244 P. 


442; 
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neither malice!® nor want of probable causet® are 
essential elements of the cause of action. Neither 
is 1t essential to the existence of the cause of action 
that the person sued without authority shall have 
questioned or challenged the authority of. the person 
in fact conducting the suit at the time it is being 
prosecuted.17? It is no sufficient ratification to make 
out a defense that the party named as plaintiff in the 
prior action has permitted himself to be defaulted in 
an action for services incident to the suit, brought 
against him by the person actually suing,'® or that 
such party, on being notified of the suit being con- 
ducted in his name, merely repudiates the action and 
takes no further steps to have it dismissed.1® While 


TORTS 


the action is typically brought by those against whom 
the unauthorized suit was directed,?° such unauthor- 
ized conduct has also been treated as furnishing the 
foundation for an action against the person assum- 
ing to sue by the one whose name was used with- 
out authority, for injury resulting to the latter from 
such action.?+ 


[§ 59] F. Unfounded Application for Patent. 
Application for a patent, although made by one 
aware ‘that he is not entitled thereto and that an- 
other is, at the time of application, does not con- 
stitute a tort.?? 

N 


IX. REMEDIES? 
[By Bernarp J. Kenny] 


[§ 60] A. In General. The availability or exclu- 
siveness of particular forms of action as affording 
remedies for a tort are treated elsewhere in this work 
under specific titles.24 So, also, such matters are 
discussed elsewhere as the distinctions between ac- 
tions in contract and tort,?° the right to elect be- 
tween contract and tort,?® the right to join distinct 
causes of action,?7 and the right to such extrajudi- 
cial remedies as the right of recaption of personal 
property,” the right of entry,?® the right to abate 
a nuisance,®° and the right of distress.*+ 


Accrual of cause of action.?? An action for tort 
accrues immediately on the commission of the tort.** 


Laches.34 In an action for tort, laches is a de- 
fense, it has been held only when made so by stat- 
ute.s> 


Mete. (Mass.) 31. 


{[c] Where suit is brought in name yi 
of several comakers of instrument, | 109. 


[§ 61] B. Conditions Precedent.**, In an action 
for the rescue of one taken under a ecapias ad re- 
spondendum, it is not necessary to show that the 


sheriff had returned the writ and the reseue.?7 
Notice. In accordance with rules elsewhere con- 


sidered,®* in the absence of statutory requirement — 


a tort-feasor is liable in damages for his tort with- 
out advance notice from the injured party.®® 


Demand. No demand®° is necessary in actions for 
tort: =5 


[§ 62] C. Pleading**?—1. Complaint or Petition— 
a. In General. Under general rules of pleading,** 
the declaration, petition, or complaint in a tort 
action must set out with reasonable certainty all the 
facts essential to constitute a legal eause of ac- 
tion** in tort.4° The declaration must state suffi- 


see Patents §§ 146-269. 36. Generally see Actions §§ 72-83. 
Generally see Actions §§ 91-— 


Particular tort actions see cross 
references supra p 1087. ; 


for the cancellation of the instrument,| 94 gee cross references supra p| 8%. Worthington y. Filthy, 3 Harr. 


to which some only of the makers] 14997 
have assented. the suit being such : 
that those assenting would, if suc- 25. 
cessful, be free from any liability on 26. 
the instrument, one bringing the suit 

on their behalf cannot make it also| ._27: 
purportedly a suit by such of the ob-| 259, 26 
ligors as have not consented to the 28. 


so. Moulton v. Lowe, 32 Me. 466. seq]. 


15. Smith v. Hyndman, 10 Cush. 29. See Assault and Battery § 56; 41. Crowe v. 


See Actions §§ 136-170. 38. 


See Actions §§ 158-169. 
See Actioris §§ 214, 244, 246,| See cross references supra p —. 
6 : 


&M. (Md.) 91. 
See Actions § 73. 
Notice of claim in particular cases 


39. Wagner v. Corn Products Re- 


fining Co., 28 F.(2d) 617. 
See Assault d Batter 5 >, , 
action, and is liable in tort for doing] 55, 250; eresoune 138 Cpe Yous e 


40. Necessity of demand generally 
see Actions § 74. 


Corporation of 


eae 554; Bond vy. Chapin, 8 Metc.| Forcible Entry and Detainer § 57 et Charleston, 57 S.E. 330, 62 W.Va. 91, 
(Mass.) 31. seq; Trespass [88 Cyc 1047 et seq].| 13 Ann.Cas. 1110. 


[a] Existence of malice may, how- 30 
ever, be shown upon the question of 
the extent of liability. 


16. Smith v. Hyndman, supra;| Seq. 


Bond v. Chapin, 8 Metc. (Mass.) 31. 33. Sloan y. Hart, 63 S.E. 1037, 150 
N.C. 269, 21 L.R.A.N.S. 229, 1 ASH : 
R. 911: Mast v. Sapp, 53 Si eee dee tions § 138 et seq; Pleading § 184. 
N.C. 533, 5 L.R.A.N.S 379, 111 Am.S.R, 43. See Pleading § 140 et seq. 

864; Parten y. Martin, (Tex.Civ.App.) 44 
240 S.W. 1037; Crowe v. Corporation : 
ot Charleston, 57 S.E. 330, 62 W.Va. 
91, 18 Ann.Cas. 1110. 45. Norum v. Queen City Oil Co., 


Nature and elements of tort see su- 


17. Moulton v. Lowe, 32 Me. 466. 
18. Foster v. Dow, 29 Me. 442. 
19. Moulton vy. Lowe, 32 Me. 466. 
20. See cases supra notes 12-19. 


21. Hackett v. McMillan, 17 S.E. 
433, 112 N.C. 513; 2%: L.R.A. 862; Met- 
calf v. Alley, 24 N.C. 38. 


[a] Form of remedy.—The appro- 
priate remedy is by an action of tres- 


pra § 1 et seq. 


pass on the case. Metcalf v. Alley, | Equity § 212 et seq. 


\ Limitations of actions imita- 
22. Strelitzer v. Schnaier, 119 N.Y.| tions of Actions §§ 107-121. Paes 


24 N.C. 38. 


S. 977, 185 App.Div. 384. 
Application for patents generally | 503. 


Smith v. 31. See Animals §§ 407-449. 
Hyndman, 10 Cush, (Mass.) 554. 32. Generally see Actions § 384 et 


See Nuisances §§ 3857-365. 42. Generally see Pleading 49 C. 


cle Paya ke 


In particular tort actions see infra 
a6 eas and cross references supra 
p % 


Pleading contract or tort see Ac- 


Nature and elements of tort 
see supra § 1 et seq. 


264 P. 122, 81 Mont. 527; Weinberg v. 


appeal den 166 N.E. 351, 250 N.Y. 631 
(aff 168 N.E. 432, 251 N.Y. 573)]. 


[a] Allegations held sufficient.— 
In an action by a debtor’s bail against 


35. Daly v. Brennand, 16 Alta.L:] one who had fraudulently assisted the 


debtor to escape, a declaration alleg- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 58-62 


Irwinessie Holding Corp., 232 N.Y.S. | 
443, 225 App.Div. 241 [foll Deming vy. — 
34, aches as defense in equity see | Hill, 232 N.Y.S. 448, 225 App.Div. 815, 


hd 
¢ 


§ 62] 


cient facts to enable the court to say upon demurrer 
whether, if the facts stated are proved, plaintiff is 
entitled to recover.*® Thus the complaint must al- 
lege the existence of a duty on the part of defend- 
ant,*” a violation of that duty,*® and an injury to 
plaintiff resulting from such breach.*® Facts should 
be alleged which disclose the existence of a duty®° 
and the specific injury must be alleged.°! The com- 
plaint should describe the property or thing af- 
fected with as much certainty as will enable defend- 
ant to see clearly and distinctly for what he is to 
answer.®? A sufficient allegation showing the man- 
ner in which defendant has committed an action- 
able wrong against plaintiff and the resulting dam- 
age therefrom states a cause of action ex delicto.®3 
One who attacks an act not wrongful per se, but which 
may be consistent with good faith, must plead facts 
giving it a different character.*+* 


Place of injury. In order to give defendant an 
opportunity to set up any defenses which might arise 
by reason of the law of the place where the in- 
jury ocecurred,®* the place of the injury should be 
alleged.>° 


What law governs. Where the lex loci is pre- 
sumed to be the same as the lex fori,®” an action 
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for tort may be maintained without allegation or 
proof®* of the lex loci.5® 


_ Violation of ordinance. A complaint for a tortious 
injury based on a breach of an ordinance®® should 
allege that the ordinance was duly enacted and still 
in force and effect,*1 and should at least set out 
its substance.®2 


Willful injury. A complaint which seeks redress 
for a willful injury must aver that the injurious act 
was purposely and intentionally committed with the 
intent willfully and purposely to inflict the injury 
complained of.°? 


Matters of defense*4 need not, under general 
rules,°° be anticipated in the complaint.®® 


Tort connected with contract.°7 While it has been 
stated that, if redress ex delicto is desired, there 
must be no averment of a direct promise,*® where 
a petition sets out an action sounding in tort, the 
recital therein of a contract may be treated merely 
as showing the relationship of the parties, and the 
petition is not subject to demurrer.*® To state a 
cause of action in tort arising out of contract, so 
much of the contract must be stated as is necessary 
to make the wrong intelligible, and so much as may 


ing that the bail was compelled to 

pay the debt is sufficient without al- 

leging that scire facias had issued 

gpainst him. March y. Wilson, 44 N. 
lize 


[b] Allegations held insufficient.— 
(1) Complaint alleging refusal of an 
undertakers’ association to hire to 
nonmembers hearses and carriages is 
insufficient to state a cause of ac- 
tion. Stephens v. Mound City Livery- 
men & Undertakers’ Ass’n_ of St. 
Louis, 246 S.W. 40, 295 Mo. 596. (2) 
Petition for damages caused by pre- 
senting an assignment of wages to 


- a debtor’s employer is insufficient to 


state a cause of action. Lynch v. 
Ford, 156 S.E. 905, 42 Ga.App. 432. 
(3) A count in tort which avers that 
defendant sold petroleum on represen- 
tation that it was unadulterated and 
would not generate explosive gas, and 
that it was adulterated and generated 
gas which exploded, but which fails to 
charge fraud or knowledge on the 
part of defendant, does not show a 
cause of action. Wilkins v. Standard 
Oils Con 5 A. 1258, 1134, °70 N.J Law 
449, 451. (4) In an action for dam- 
ages from defendant’s oppressive con- 
duct in connection with a loan trans- 
action between plaintiff and a loan 
and trust corporation, of which de- 
fendant was president and manager, 
plaintiff, although alleging various el- 
ements of damages and oppressive 
acts in pursuance of a design,to ob- 
tain title to his property, failed to 
allege a cause of action. Mitchell v. 
Youmans, 176 N.W. 101, 45 N.D. 92. 


46. Newport News, etc., R., etc., 
Co. v. Nicolopoolos, 63 S.E. 443, 109 
Va. 165. 


47. 11l.—Samonski v. Chicago City 
Ry. Co., 156 Ill.App. 297. 

Ind.—Southern Indiana R. Co. v. 
Fine, 72 N.E. 589, 163 Ind. 617; Faris 
v. Hoberg, 33 N.E. 1028, 134 Ind. 269, 
39 Am.S.R. 261. 


Mich.—F lint, ete., R. Co. v. Stark, 
38 Mich. 714. 


Mont.—Norum vy. Queen City Oil 
Co., 264 P. 122, 81 Mont. 527. 


Va.—Hortenstine y. Virginia-Caro- 
lina R. Co., 47 S.E. 996, 102 Va. 914. 


48. Ill.—Klawiter v. Jones, 76 N.E. 
673, 219 Ill. 626; Samonski v. Chicago 
Cityi Ry Coyle el Appa 200. 

Ind.—F aris v. Hoberg, 33 N.E. 1028, 
134 Ind. 269, 39 Am.S.R. 261. 


Ky.—Smith v. Gowdy, 244 S.W. 678, 
196 Ky. 281, 29 A.L.R. 1353. 

Mich.—Flint, etc., R. Co. v. Stark, 
38 Mich. 714. 

Mont.—Norum v. Queen City Oil 
Co., 264 P. 122, 81 Mont. 527. 

Va.—Hortenstine v. Virginia-Caro- 
lina R. Co., 47 S.E. 996, 102 Va. 914. 

49. Ill.—Samonski v. Chicago City 
Ry. Co., 156 Ill.App. 297. 


Ind.—F aris v. Hoberg, 33 N.E. 1028, 
134 Ind. 269, 39 Am.S.R. 261. 

Md.—Debnam vy. Simonson, 92 A. 
782, 124 Md. 354. 

Mont.—Norum v. Queen City Oil 
Co., 264 P. 122, 81 Mont. 527. 

N.Y.—Jex v. Straus, 25 
122 eN.Y 1 2086 

Okl.—White v. Shawnee Milling Co., 
221 P. 1029, 94 Okl. 260. 

Va.—Hortenstein v. Virginia-Caro- 
lina R. Co., 47 S.H.°996, 102 Va. 914. 

50. Southern Indiana R. Co. v. 
Fine, 72 N.E. 589, 163 Ind. 617. 


51. Connecticut Telephone & Elec- 
tric Co. v. Automotive Equipment Co., 
14 F.(2d) 957 [aff 19 F.(2d) 990]. 

52. Teague v. Griffin, 11 S8.C.L. 
93. 

53. Burden vy. Elling State Bank, 
245 P. 958, 76 Mont. 24, 46 A.L.R. 906. 


54. Norum vy. Queen City Oil Co., 
264 P. 122, 81 Mont. 527. 

55. What law governs see supra §§ 
27-29, 


56. McClain v. Lewiston Interstate 
Fair & Racing Ass’n, 104 P. 1015, 17 
Idaho 63, 25 L.R.A.N.S. 691, 20 Ann. 
Cas. 601. 


57. See Evidence § 87. 
What law governs see supra §§ 27- 
9. 


N.E. 478, 


58. See infra § 66. 


59. Williams v. William B. Scaife 
& Sons Co., 227 F. 922. 


60. Pleading: 


Ordinance generally see Municipal 
Corporations §§ 926-932. 


Breach of ordinance as negligence see 
Negligence § 643. 


61. Cumberland Tel., ete., Co. v- 
Pierson, 84 N.E. 1088, 170 Ind. 548. 


62. Cumberland Tel., etce., Co. v. 
Pierson, supra. ( 


63. Southern R. Co. v. McNeeley, 
88 N.E. 710, 44 Ind.App. 126; Union 
Traction Co. v. Lowe, 67 N.E. 1021, 31 
Ind.App. 336. See Negligence §§ 672, 
673. 


64 See infra § 64. 
65. See Pleading § 165. 


NWegativing contributory negligence 
see Negligence §§ 678-686. 


66. Sparks v. McCreary, 47 So. 332, 
156 Ala. 382, 22 L.R.A.N.S. 1224; How- 
erton v. Augustine, 106 N.W. 941, 130 
Iowa 389; International & G. N. Ry. 
Co. v. Greenwood, 21 S.W. 559, 2 Tex. 
Civ.App. 76. 


[a] For example, plaintiff is not 
required to allege that the damages 
sustained have not been paid, but his 
cause of action is fully stated when 
he alleges defendant’s wrong and the 
resulting damages. Howerton vy. Au- 
gustine, 106 N.W. 941, 130 Iowa 389. 


67. “Contract” and “tort” distin- 
guished see Actions §§ 136-170. 


Pleading in action for breach of 
contract see Contracts §§ 826-925. 


68. Kansas City Stockyards Co. of 
Maine v. Federal Grain Co., (Mo. 
App.) 279 S.W. 771; Kellerman Con- 
tracting Co. vy. Chicago House Wreck- 
ing Co., 118 -S.W.0 599); 13%) Mol App: 
392. 


Pleading in contract or tort see Ac- 
tions § 138 et seq; Pleading § 184. 


69. Chesapeake, etc., Co. v. Pat- 
ton, “23: sApp.D. Ci) die Jackson: 
Chambers, 100 S.E. 659, 24 Ga.App. 
285; St. Charles Mercantile Co. v. 
Armour & Co., 153 S.E. 4738, 156 S.C. 
397. 
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in any way qualify the nature and character of the 


wrong, and nothing more.’° 


Joint tort. Where there are joint tort-feasors as 
defendants,71 under general rules’? the complaint 
must state a joint cause of action.’® 
plaint must aver that defendants participated in the 
wrong or that their acts combined to produce a single 
The facts from which the law raises the 
joint duty, the joint failure to perform that duty, 
and injury resulting from such failure must be 
A complaint which shows that the acts 
of tort-feasors were separate and distinct without 
concert of action’® is insufficient to allege a joint 
tort.77 A complaint which states a joint liability of 
defendant is not affected by the fact that the ac- 
tion is dismissed as to the other joint tort-feasors.*® 
Allegations against one tort-feasor only cannot be 
considered in determining whether the complaint 
states a cause of action against the other.’® 


injury.’* 


alleged.*® 


70. Randel v. Wright, 1 Del. 34; 
Newell v. Horn, 47 N.H. 379; Webster 
v. Hodgkins, 25 N.H. 128. 


71. Joint and several liability see 
supra §§ 44—49. 


72. See Pleading § 148. 


73. Milliken v. Hildebrand, 234 Ill. 
App. 276; Lynch v. City of Chicago, 
152 Ill. App. 160. 


74. U.S.—Johnson v. Ridley, 185 F. 
16. 


Fla.—Symmes v. Prairie Pebble 
Phosphate Co., 63 So. 1, 66 Fla. 27. 


Ga.—Albany Transit Co. v. Brown, 
$9 S.E. 182, 18 Ga.App. 241. 


Md.—Diamond State Telephone Co. 
v. Blake, 66 A. 631, 105 Md. 570. 


Okl.—Preston y. Lewis, 151 P. 485, 
50 Okl. 754. 


. [a] Allegations held sufficient.— 
(1) Allegations that a debtor trans- 
ferred his property in fraud of his 
creditors with the aid of defendants, 
under a conspiracy between him and 
defendants’ agent, and with the as- 
sistance of the agent, showed a joint 
and several liability by defendants 
and the agent. Berg v. Bates, 137 N. 
Y.S. 1032, 153 App.Div. 12. (2) Where, 
in an action by husband and wife 
against three corporations, for inju- 
ries to the wife caused by her being 
thrown from a buggy drawn by a 
horse which was frightened by the 
falling of a telegraph pole which had 
rotted at the base, the first count 
of the declaration charged defend- 


, ants with being coOwners of the tele- 


graph pole, and the second count 
charged one with being the owner and 
the others with using and maintain- 
ing it, the effect of the two counts 
was to charge defendants as joint 
tort-feasors, with a joint and several 
liability to plaintiff, and a verdict 
could properly be found against any 
or all of them. District of Columbia 
v. Bolling, 4 App.D.C. 397. (3) Where, 
in an action against two mining cor- 
porations, they are described in the 
complaint as the “owners” of certain 
mines, and it is alleged that “they are 
engaged in the business of mining,” 
and that “the defendants are con- 
stantly causing immense quantities 
of smoke, together with other poison- 
ous vapors and gases, to be discharg- 
ed on plaintiff’s lands,” thereby doing 
the injury complained of, the com- 
plaint charges defendants jointly; 
and a demurrer on the ground that 


‘ 
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. [§ 63] b. Interference with Contractual Rights. 
Where plaintiff relies for a recovery of damages on 


an unlawful interference with his contractual rights 


The com- 


sufficient.®° 


defendants own and operate separate 
mines, and are improperly joined, 
should be overruled. Jones vy. Duck- 
town Sulphur, Copper & Iron Co., 71 
S.W. 821, 109 Tenn. 375. 


75. Samonski v. Chicago City Ry. 
Co., 156 Ill.App. 297. 


76. See supra § 45. 


77. Guif, C.& S. F. Ry. Co. v. Cities 
Service Co., 273 F. 946; Symmes v. 
Prairie Pebble Phosphate Co., 63 So. 
1, 66 Fla. 27. 


78 Linquist v. Hodges, 94 N.E. 
94, 248 Ill. 491 [aff 152 Ill.App. 491]. 


Dismissal as to one or more tort- 
feasors see Dismissal and Nonsuit § 
37; Release § §1. 


79. Klawiter v. Jones, 76 N.E. 673, 
219 Ill. 626 [aff 110 Il].App. 31]. 


80. See supra §§ 52-56. 


81. [a] Allegations held sufficient 
to state a cause of action. Walker 
v. Cronin, 107 Mass. 555. 


82. [a] Allegations held sufficient: 
(1) To state a cause of action. Dun- 
shee v. Standard Oil Co., (Iowa) 126 
N.W. 342. (2) To allege that defend- 
ant induced a breach of contract to 
deliver goods to plaintiff. Filles v. 
Joseph Schlitz Brewing Co., 223 F. 
3138, 188 C.C.A. 55; Wheeler-Stenzel 
Co. v. American Window Glass Co., 89 
N.E. 28, 202 Mass. 471, L.R.A.1915F 
1076; Burden vy. Elling State Bank, 
245 P. 958, 76 Mont. 24, 46 A.L.R: 906. 
(3) To allege defendant induced his 
wife to break a contract to make a 
will. Darnell v. Toney, 154 S.E. 379, 
41 Ga.App. 6738. (4) To allege con- 
tract for exchange of lands was bro- 
ken, that defendants conspired to pro- 
cure the breach, and plaintiff's injury 
in consequence thereof. Luke v. Du 
Pree, 124 S.E. 18, 158 Ga. 590.) (5) 
To state a cause of action for inter- 
ference by defendant with the per- 
formance by a third person of a con- 
tract with plaintiff for cutting, haul- 
ing, and banking of logs sold to de- 
fendant by plaintiff. Mealey v. Be- 
midji Lumber Co., 186 N.W. 1090, 118 
Minn. 427. (6) To state cause of ac- 
tion for wrongfully inducing breach 
of a contract to pay commissions. 
Hornstein vy. Podwitz, 173 N.E. 674, 
254 N.Y. 443; Axelrad v. 77 Park Ave. 
Corporation, 234 N.Y.S. 27, 225 App. 
Div. 557; Weinberg v. Irwinessie 
Holding Corp., 232 N.Y.S. 4438, 225 
App.Div. 241 [foll Deming v. Hill, 232 
N.Y.S. 448, 225 App.Div. 815, appeal 


by defendant,®® the petition, complaint, or declara- 
tion must set out “facts essential to constitute a 
cause of action involving an interference with the 
making®? or performance®? of the contract. 
tory provisions respecting the pleading of the breach 
of a contract®* have no application.** Itis not neces- 
sary to set out the contract where the effect of the 
contract is sufficiently stated so far as is mate- 
rial,®> or to set out statements made by defendant 
in inducing the breach of contract.*® 
should allegé that, but for the interference of de- 
fendant plaintiff would not have suffered injury.** 
An allegation of express malice®* has been held un- 
necessary,®® and an allegation of inducing a per- 
son wrongfully to fail to perform his contract is 
Allegations of fraud®! in inducing a 
bréach of contract are not too general where the 


Statu- 


The petition 


den 166 N.E. 351, 250 N.Y. 631 (aff 
168 N.H. 432, 251 N.Y. 573)]. 


{b] Allegations held insufficient: 
(1) To state a cause of action. Ben- 
coe Exporting & Importing Co. v. Erie 
City Iron Works, 280 F. 690; Green 
v. Morris, 75 S.E. 670, 138 Ga. 571; 
Aalfo Co. v. Kinney, 144 A. 715, 105 
N.J.Law 345; Daly v. Cornwell, 54 N. 
Y.S. 107, 34 App.Div. 27. (2) To make 
third party liable for fraudulently in- 
ducing vendor to break ‘contract. 
Hansen v. Humphrey, 218 N.Y.S. 197, 
218 App.Div. 291. (3) To charge les- 
sor with interference of sublease of 
premises. Mutual Casualty Co. v. 
Insurance Exchange Bldg. Corp., 218 
Tll.App. 12. (4) To state joint cause 
of action against defendants interfer- 
ing with performance of land con- 
tract. Milliken v. Hildebrand, 234 Ill. 
App. 276. 


[ec] Construction of pleading.—A 


petition, alleging that defendant, by~ 


wrongful statements, induced S not 
to redeem plaintiffs property from 
foreclosure sale, as he had agreed to 
do, did not state a cause of action 
for slander of title (see Libel and 
Slander §§ 604-611), but an action 
for wrongful interference with plain- 
tiff’s contract rights. Kock v. Bur- 
gess, 149 N.W. 858, 167 Iowa 727. 


83. See Contracts §§ 826-925. 


84. Burden v. Elling State Bank, 
245 P. 958, 76 Mont. 24, 46 A.L.R. 906. 


85. Wheeler-Stenzel Co. v. Ameri- 
can Window Glass Co., 89 N.E. 28, 202 
Mass. 471, L.R.A.1915F 1076. 


86. Wheeler-Stenzel Co. v. Ameri- 
can Window Glass Co., supra. 


87. ‘Debnam v. Simonson, 92 A. 782, 
124 Md. 354. ‘ 


88. Necessity of malice see su 
§§ 52-56. eee 


89. Acme Brick Co. v. West, (Tex. 
Civ.App.) 215 S.W. 476. 


[a] In North Carolina, under Con- 
sol. St. §§ 4477, 4478, making it un- 
lawful to blacklist employees, a dis- 
charged employee, claiming blacklist= 
ing, is not required to allege or prove 
malice or actual damages, since both 
are presumed. Goins v. Sargent, 146 
S.B. 131, 196 N.C. 478, 


90. Acme Brick Co. vy. West, (Tex. 
Civ.App.) 215 S.W. 476. 


91. Pleading fraud generally 
Fraud §§ 144-160. ay 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 62-63 


3 


ie 


ee 


§§ 63-65] 


petition sets out specific acts on which the general 
allegations are made.®? In an action for damages 
for interfering with a sale, the petition must allege 
that the property was actually offered for sale or 
eons, effort was made to sell it®* and at a legal 
sale. 


Injury to business or occupation. A complaint for 
a wrongful interference with plaintiff’s business or 
occupation®® must state facts sufficient to constitute 
a cause of action.°® ‘It need not allege that the 
business was lawful, as such a matter, if available, 
is a matter of defense.°? 


[§ 64] 2. Plea or Answer; Counterclaim.®® Mat- 
ters in discharge, justification, or avoidance are not 
ordinarily put in issue by the plea of the general 
issue,®® but must be, sometimes by reason of stat- 
ute,’ specially pleaded.? In an action for wrongful 
interference with plaintiff’s business,? the defense 
that the business is unlawful should be specially 
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pleaded.* To a count for willfulness or wantonness® 
the only proper plea is a general traverse of the al- 
legations.* A plea that defendants did not jointly 
commit the tort’ is insufficient, as such plea con- 
stitutes no bar to individual liability.® 


Counterclaim. Under general rules,® a counter- 
claim must be sufficient to state a cause of action! 
in tort.11 


[§ 65] 3. Issues, Proof, and Variance12—a, Is- 
sues; Evidence Admissible. As in other civil ac- 
tions,*® in an action for tort only such matters may 
be adjudicated or made a basis for recovery as are 
put in issue by the pleadings.1* In an action against 
joint tort-feasors,!® the rights of such defendants 
as between each other’® are ordinarily not in is- 
sue. : 


Defenses. Matters in justification or avoidance 
are not put in issue by the plea of the general is- 
suet’ or not guilty,1® but must be specially plead- 


92. Luke v. Du Pree, 124 S.E. 13, 
158 Ga. 590. 


93. Burnap v. Dennis, 4 Ill. 478. 
94. Burnap vy. Dennis, supra. 


[a] For example, in order to sus- 
tain an action by an administrator 
for an injury sustained by a threat to 
prosecute any person who should pur- 
chase or remove certain personal 


property offered for sale by the ad- 


ministrator, it must appear that the 
property was actually offered for sale 
at such a sale as is provided for by 
statute. Burnap v. Dennis, 4 Ill. 478. 


95. See supra §§ 52-56. 


96. [a] Allegations held sufficient 
(1) to allege that defendants wrong- 
fully ruined plaintiff’s boarding house 
business. Hutton v. Watters, 179 S.W. 
134, 132 Tenn. 527, L.R.A.1916B 1238, 
Ann.Cas.1916C 433. (2) A petition, in 
an action for unlawful interference 
with trade, which shows that plaintiff 
had regularly established routes for 


retailing oil from tank wagons, that 


it had supplied its customers with 
cards, which were displayed when oil 
was wanted, that defendant hired per- 
sons and furnished them with oil 
wagons to go about the streets so- 
liciting the patronage of plaintiff's 
customers, and vexing his customers 
and falsely deprecating its wares, and 
that defendant caused its drivers to 
conceal the fact that the wagons and 
teams and oil were the property of 
defendant, is broad enough to justify 
a recovery for an interference with 
existing contracts between plaintiff 
and its customers, a “customer’’ be- 
ing one with whom business men 
have repeated or regular dealings, 
and a customer of a retailer in oils 
being one to whom the retailer makes 
sales under contract or without con- 
tract. Dunshee v. Standard Oil Co., 
(Iowa) 126 N.W. 342. 


[b] Allegations held insufficient to 
state a cause of action. Passaic Print 


A. 673; 
Co., 150 P. 8, 86 Wash. 211, Ann.Cas. 
1917A 638. 

[ec] Blacklisting.—(1) An allega- 
tion in: damage suit that plaintiff has 
been blacklisted, under Remington & 
B. Code § 6565, is insufficient without 
alleging facts constituting blacklist- 
ing, as defined, and that such acts 
have caused the injury charged. Dick 
y. Northern Pac. Ry. Co., 150 P. 8, 86 
Wash. 211, Ann.Cas.1917A 638. (2) In 
an action for circulating a false state- 


ment as to the cause of plaintiff’s dis- 
charge as locomotive engineer, the 
use of the word “blacklist” is insuffi- 
cient to charge a definite actionable 
wrong, in the absence of allegations 
that such list was kept, or that plain- 
tiff's name was entered thereon. Dick 
v. Northern Pac. Ry. Co., supra. 


[d] Boycotting.—In a complaint 
for publishing false statements as to 
the cause of plaintiff’s discharge, as 
a locomotive engineer, the use of the 
word “boycott” is insufficient to 
charge a definite actionable wrong, 
in the absence of allegations of what 
constituted the boycott. Dick v. 
Northern Pac. Ry. Co., 4 
Wash. 211, Ann.Cas.1917A 638. 


97. Sparks v. McCrary, 47 So. 332, 
156 Ala. 382, 22 L.R.A.N.S. 1224; In- 
ternational & G. N. Ry. Co. v. Green- 
wood, 21 S.W. 559, 2 Tex.Civ.App. 76. 


oan Generally see Pleading §§ 197— 


In particular tort actions see infra 
this section and cross references su- 
pra p 1087. 


99. See infra § 65. 
1. See statutory provisions. 


[a] Im Indiana, under Rev. St. 
(1881) § 856, and Code (1852) § 66, 
all defenses, except the mere denial 
of the facts alleged, shall be pleaded 
specially. Norris v. Casel, 90 Ind. 143. 


[b] In Iowa a subsequent payment 
of damages for a tort is an affirma- 
tive defense in an action therefor, 
and must be pleaded and proved by 
defendant, since Code, § 3629 provides 
that any defense seeking to avoid the 
facts pleaded by the adverse party 
must be specially pleaded. Howerton 
v. Augustine, 106 N.W. 941, 130 Iowa 
389. 


2. Tllinois Steel Co. v. Novak, 56 
N.E. 966, 184 Tll. 501; Olsen v. Upsahl, 
69 I11.-273; Hahn v. Ritter, 12 Ill. 80; 
Grabill v. Ren, 110 Ill.App. 587. 

[a] Former adjudication as a bar 
to recovery must be specially pleaded. 
Hahn v. Ritter, 12 Ill. 80. 

3. See supra §§ 52-56. 

4. International & G. N. 
v. Greenwood, 21 S.W. 559, 
Civ.App. 76. 


5. See supra § 62. 

6. Louisville, etc., R. Co. v. Per- 
kins, 44 So. 602, 152 Ala. 133. 

7. Joint and several liability see 
supra §§ 44-49, 


Ry. Co: 
2 Tex. 


8. Carter v. Shugarman, 73 So. 119, 
197 Ala. 577. 


9. See Pleading § 387 et seq. 


10. Nature and elements of torts 
see supra § 1 et seq. 


een Turner v. Fulcher, 165 N.Y.S- 


[a] Interference with contractual 
rights.—A counterclaim, alleging that 
plaintiff “interfered with” or ‘im- 
peded” defendant in obtaining em- 
ployment for plaintiff’s wife, and 
“procured” the breach of contract, is 


insufficient. Turner v. Fulcher, 165 
N.Y.S. 282. 

12. Generally see Pleading §§ 
1144-1211. 


In particular tort actions see infra 
this section; and §§ 66, 67; and cross 
references supra p 1087. 


13. See Pleading § 1144 et seq. 


14. Wilhelm vy. Donegan, 76 P. 713, 
143 Cal. 50. 


15. Joint and several liability see 
supra §§ 44-49. 


16. Right of: 
Com ioe tion see Contribution §§ 18-— 


Indemnity see Indemnity §§ 54, 55. 


17. Johnson v. Scott, 91 N.E. 302, 
205 Mass. 294; Gann v. Chicago, R. I. 
oe: Ry. Co., 6 S.W.(2d) 39, 319 Mo. 


Comparison of culpability see su- 
pra § 48. 


18. See case infra this note. 


[a] In Alabama, under Code § 
9470, providing that, in actions for in- 
juries to the person, the general is- 
sue is not guilty and puts in issue all 
the material allegations, the general 
issue only denies the wrong and in- 
jury alleged in the complaint, so that 
the capacity in which one sues or is 
sued stands admitted in the absence 
of a special plea. Rademaker v. E. D. 
Flynn Export Co., 17 F.(2d) 15. ; 


19. Illinois Steel Co. v. Novak, 56 
N.E. 966, 184 Ill. 501; Olsen v. Up- 
sahl, 69 Ill. 273; Hahn v. Ritter, 12 
Ill. 80; Grabill v. Ren, 110 Ill App. 
587. 


[a] In Florida (1) under Cir. Ct. 
Rules, rule 71, and Gen. L. §§ 4332, 
4333, in actions for torts, the plea of. 
not guilty is a denial of the breach 
of duty or wrongful act and not of the 
fact stated, and no other defense than 
such denial is admissible under that 
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ed.2® In an action for wrongful interference with 
plaintifi’s business,?* a general denial does not raise 
the issue of the lawfulness of plaintiff’s business.?* 


Evidence admissible. Under general rules,?* in 
an action in tort the proof must correspond with, 
and be confined to, the issues raised by the plead- 
ings.24 Defendant can rely upon such matters of 
defense only as are put in issue by his plea or an- 
swer.25 Matters of defense not raised by the plea 
of not guilty may not be proved under such pleas.”® 


[§ 66] b. Proof.27_ Under general rules,?* every 
material allegation contained in the complaint?® and 
necessary to establish a cause of action®® must be 
proved,*! but it is not necessary to prove allega- 
tions which are mere surplusage and not essential 
to the cause of action.?? Plaintiff must prove the 
existence of a duty on the part of defendant,** a 
violation of that duty,?4 and an injury to plaintiff 
resulting from such violation.2> The specific in- 
jury must be proved.?@ One attacking an act not 
wrongful per se must prove facts giving it a dif- 
ferent character.27 It is not necessary that plain- 
tiff prove all the allegations of his complaint.** 


TORTS 


[§§ 65-66 


Where the averments of the complaint are divisible,*® 
if plaintiff proves enough of the material allega- 
tions to make out a cause of action, he is entitled 
to recover.*° 


Facts alleged, but hot put in issue, need not, un- 
der general rules,++ be proved.*? 


What law governs. Where the lex loci is pre- 
sumed to be the same as the lex fori,#? an action 
for tort may be maintained without allegation** or 
proof of the lex loci.*® 


Joint tort. Where a joint tort is alleged, the facts 
from which’ the law raises the joint duty, the joint 
failure to perform that duty, and the injury result- 
ing from such failure, must be proved.*® Proof of 
actual participation by defendants is essential.** 
The allegation of conspiracy in an action for tort 
which may be committed without a conspiracy is a 
mere matter of inducement and evidence.*® Where 
the tort complained of may be committed jointly 
or severally, to establish a joint tort it is not neces- 
sary to prove a conspiracy, although a conspiracy 
is alleged.*® 


Co., 158 Ill.App. 620; Lehigh Valley 
Transp. Co.~v. Post Sugar Co., 128 
Ill.App. 600 [aff 81 N.E. 819, 228 Ill. 
121]; Chicago Union Traction Co. v. 
Shedd, 110 Ill.App. 400; Chicago Un- 


plea, and all other pleas in ones 27. Burden of proof see infra § 68. 
must take issue on some particular i . 

fact alleged in the declaration, and 28. See Pleading § 1160 et seq. 
under rule 72 all matters in confes- 29. See supra §§ 62, 63. 

sion and avoidance must be pleaded 30. Nature and elements of tort 
specially. Terrell v. erie ee any F.]see supra § 1 et seq. 

325; W. B. Harbeson Lumber Co. v. 

Anderson, 136 So. 557; Dowling v. ieee ae oe A Cah ahs 2) Se) 
Nicholson, 135 So. 288, 101 Fla. 672; |; pel 34.” ; . gat, 


City of Key West v. Baldwin, 67 So. 
808, 69 Fla. 136; Jacksonville Mlectric 
Co. v. Sloan, 42 So. 516, 52 Fla. 257. 
(2) Rule 71 is an exact copy of the 
rules of pleading adopted at Trinity 
Term 1853. and abrogates the com- 
mon rule that the plea of the general 
issue puts in issue all the material 
allegations of the complaint. Smith 
v. Coleman, 132 So. 198, 100 Fla..1707. 
See case, action on § 60. (3) Gen. L. 
§§ 4332, 4333 amends rule 71 by pro- 
viding in substance that the plea of 
not guilty does not put in issue the 
allegation of agency in the commis- 
sion of the tort. L. B. McLeod Const. 
Co. v. Cooper, 134 So. 224, 101 Fla. 
441. (4) Such amendment has no ap- 
plication where the complaint alleges 
that defendant directly committed the 
tort. Smith v. Coleman, supra. 


20. See supra § 64. 
21. See supra §§ 52-56. 


22. International & G. N. Ry. Co. 
v. Greenwood, 21 S.W. 559, 2 Tex.Civ. 
App. 76. 


23. See Pleading § 1167 et seq. 


24. W. B. Harbeson Lumber Co. v. 
Anderson, (Fla.) 136 So. 557; Louis- 
ville Gas Co. v. Kentucky Heating 
Co., 1384 S.W. 205, 142 Ky. 258. 


a] Evidence held admissible.— 
Allegations of complaint in a drawer’s 
action against the payee for changing 
the date of a postdated check was 
sufficient for admission of evidence 
regarding premature presentation and 
dishonor. St. Charles Mercantile Co. 
v. Armour & Co., 153 S.E. 473, 156 S.C. 
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25. Hahn v. Ritter, 12 Ill. 80. 


26. W. B. Harbeson Lumber Co. v. 
Anderson, (Fla.) 186 So. 557; Dowling 
v. Nicholson, 135 So. 288, 101 Fla. 672; 
L. B. McLeod Const. Co. v. Cooper, 
134 So. 224, 101 Fla. 441; Hahn vy. 
Ritter, 12 Ill. 80. 


32. Dunshee v. Standard Oil Co., 
132 N.W. 371, 152 Iowa 618, 36 L.R.A. 
N.S. 263; Stevens y. Sheriff, 80 P. 
936, 71 Kan. 434; Scalpino v. Smith, 
135 S.W. 1000, 154 Mo.App. 524. 


83. Samonski v. Chicago City Ry. 
Co., 156 Tll.App. 297. 


34. Dowling v. Nicholson, 135 So. 
288, 101 Fla. 672; Samonski v. Chi- 
cago City Ry. Co., 156 Ill.App. 297. 


35. Samonski v. Chicago City Ry. 
Co., supra. 


‘36. Connecticut Telephone & Elec- 
tric Co. v. Automotive Equipment 
Co., 14 F.(2d) 957 [aff 19 F.(2d) 990]. 


37. Norum v. Queen City Oil Co., 
264 P. 122, 81 Mont. 527. 


38. Postal Telegraph Cable Co. v. 
Likes, 80 N.E. 136, 225 Ill. 249; Rock 
Island v. Cuinely, 18 N.E. 758, 126 
Ill. 408; Louisville, ete, R. Co. v. 
Shires, 108 Ill. 617; Wilkerson vy. Wil- 
lis Coal & Mining Co., 158 Ill.App. 
620; Chicago Union Traction Co, v. 
Sheld, 110 IllApp. 400; Chicago Un- 
ion Traction Co. v. Stanford, 104 T1l. 
App. 99; McCormick Harvesting Ma- 
chine Co. v. Adele, 47 Ill.App. 542; 
Hammond y. North Eastern R. Co., 
6 S.C, 130, 24 Am.R. 467. 


39. See Pleading §§ 171-179. 


40. Pickett v. Kuchan, 153 N.E. 
667, 323 Ill. 188, 49 A.L.R. 499; Postal 
Telegraph Cable Co. vy. Likes, 80 N.E. 
136, 225 Ill. 249 [aff 124 Ill.App. 459]; 
Chicago City R. Co. v. O’Donnell, 69 
N.E. 882, 207 Ill. 478 [aff 109 Ill.App. 
616]; Joliet v. Johnson, 52 N.H. 498, 
177 Til. 178; Rock Island vy. Cuinely, 
18 N.E. 753, 126 Ill. 408; Louisville, 
ete, R.- Co. v. Shires, 108 Ill. 617: 
Layton v. Ogonoski, 256 Ill.App. 461; 
Ballard v. Byerly, 233 Ill.App. 522; 
Yates .v. Phillips, 211 Ill.App. 643; 
Hammers v. Knight, 168 Ill.App. 203; 
Wilkerson vy, Willis Coal & Mining 


ion Traction Co. v. Stanford, 104 Ill. 
App. 99; Lake Erie, etce., R. Co. v. 
Christison, 39 Ill.App. 495; Royal 
Steam Heater Co. v. Hilchey, 154 N.E. 
335, 257 Mass. 512; Lyons v. Merrick, 
105 Mass. 71; Baldwin v. Postal Tel- 
ceraph Cable Co., 59 S.E. 67, 78 S.C. 


[a] Divisible charges.—tIn a single 
count plaintiff charged that the con- 
ductor of defendant’s west bound car 
wantonly compelled plaintiff’s intes- 
tate to jump from the moving car, 
causing him to fall in a helpless con- 
dition on the west bound track and 
that the motorman of the west bound 
car wantonly ran over and killed such 
intestate. It was held that the charg- 
es were divisible, and in the absence 
of demurrer proof of the former 
charge would warrant a recovery even 
though the west bound motorman was 
without fault. Chicago City R. Co. 
v. O’Donnell, 69 N.E. 882, 207 Ill. 478 
[aff 109 Ill.App. 616]. 


41. See Pleading § 1160: 


42. Smith v. Coleman, 132 So. 198, 
100 Fla. 1707. 


43. See Evidence § 87. 
What law governs see supra §§ 27— 


29 
44 See supra § 62. 


45. Williams v. William B. Scaife 
& Sons Co., 227 F. 922. 


46. Samonski v. Chicago City Ry. 
€o.,- 156, Lil App. 297 ye 


47. Preston v. Lewis, 151 P. ' 
50 Okl. 754. : ne 


48. Barry v. Legler, 39 F.(2d) 297. 
See Conspiracy §§ 104, 105, 215. 


49. Ill—Doremus v. Hennessy, 62- 
TlL.App. 391. 


Iowa.—Andrew v. Hartford Acci- 
dent & Indemnity Co., 223 N.W. 529, 
207 Iowa 652; Faust v. Parker, 213 
N.W. 794 [op supplemented reh 215 
N.W. 235]; Dickson v. Young, 210 
N.W. 452, 202 Iowa 378; Yocum v. 
Husted, 167 N.W. 663, 185 Iowa 119; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


_ 


§§ 66-69] 


Interference with contractual rights. In order to 
establish a cause of action for inducing the breach 
of a contract,°° it has been held that proof is neces- 
sary that defendant knew of the existence of the 
contract,°! and with such knowledge intentionally 
and maliciously induced nonperformance.®2 


[§ 67] c. Variance.®? Under general rules,** the 
proof, in an action for tort, must substantially cor- 
respond with the pleadings, and, unless cured by 
amendment,°® if there is a material variance there- 
in it is fatal to a recovery.5* However, if the proof 
substantially supports the pleading, any variance 
therein which does not materially affect the cause 
of action and by which defendant is not prejudiced 
may be regarded as immaterial.*7 


Contract and tort. When plaintiff pleads an ac- 
tion in tort,®® there is a material variance on proof 
of a mere breach of contract®® such as will not sup- 
port a judgment.®® <A material variance between a 
contract alleged and one offered in evidence is fatal 
in an action in tort arising out of contract.*! 


Time. Under general rules,®*? in an action in tort 
allegations of time are ordinarily immaterial and 


Moore v. Fryman, 134 N.W. 534, 154 
Iowa 534; Dunshee vy. Standard Oil 
Co., 132 N.W. 371, 152 Iowa 618, 36 L. 
R.A.N.S. 263; Aushey v. Windrem, 
114 N.W. 1047, 137 Iowa 315; Young 
v. Gormley, 93 N.W. 565, 119 Iowa 
546. See to same effect Dickson v. 
Yates, 188 N.W. 948, 194 Iowa 910, 27 
A.L.R. 533. 68 


Mass.—Patten v. Gurney, 17 Mass. 


TORTS 


| den of Proof.®5 
| tions®*® and burden, of proof®? ordinarily govern and 


Del.—Randel v. Wright, 1 Del. 34. 


Il1l.—McConnel v. Kibbe, 33 Ill. 175, 
85 Am.D. 265; Lake Shore, etc., R. Co. 
v. Beam, 11 Ill.App. 215. 


ce oe v. Tarbell, 11 Allen 


Wis.—Baird v. Dunning, 11 Wis. 


[62 C.J.] 1155 


need not be proved as laid.®? 


[§ 68] D. Evidence**—1. Presumptions and Bur- 
General rules relating to presump- 


control in an action for tort.6® Accordingly, the 
burden of proof is on plaintiff to establish by suffi- 
cient evidence®® the material facts?® which consti- 
tute his alleged cause of action.7: Thus the bur- 
den is on plaintiff to prove that defendant is guilty 
of a wrongful act’? and that such act was the proxi- 
mate cause of the injury.7? In an action against 
joint tort-feasors’‘ plaintiff has the burden of prov- 
ing the tort or torts charged against each defend- 
ant.7° 


Affirmative defenses. The burden is on defendant 
to establish by a preponderance of the evidence mat- 
ters of affirmative defense.7® 


_ Presumptions. The mere occurrence of physical 
injury involves no presumption of a legal injury with 
its consequent legal liability.77 


[§ 69] 2. Admissibility.7* General rules as to 
the competency, relevancy, and materiality of evi- 


71. Ala.—Thornton v. Dwight Mfg. 
Co., 34 So. 187, 187 Ala, 211. 


Towa.—Chadima v. Kovar, 150 N.W. 
691, 168 Iowa 385. 


La.—Boylan v. New Orleans Ry. & 
Hight) .Co; 71. Sort. 360) 13 0rdaaer she 
Ann.Cas.1918A 287. 


Mo.—Brubaker v. Bidstrup, 147 S. 
W. 541, 163 Mo.App. 646. 


182, 9 Am.D. 141. 


Minn.—Virtue v. Creamery Pack- 
agze Mfg. Co., 142 N.W. 930, 1136, 123 
Minn. 17, L.R.A.1915B 1179. 


Or.—Bingham v. Lipman, Wolfe & 
Cos67 2.98, 40) Or. 363. 


Tenn.—Hunter v. Robeson, 31 S.W. 
1010, 95 Tenn. 124. 


[a] Reason for rule.—‘‘Damages 
for a joint wrong are recoverable, in 
the absence of proof of a conspiracy, 
even though a conspiracy is alleged, 
for the reason that the averment of 
a conspiracy in the petition does not 
ordinarily change the nature of the 
action, nor add to its legal force and 
effect.” Andrew v. Hartford Acci- 
dent & Indemnity Co., 223 N.W. 529, 
532, 207 Iowa 652. 


50. See supra §§ 52-56. 


51. Terrini v. New England S.-S. 
Co., 188 N.E. 396, 244 Mass. 325. 


52. Terrini v. New England S. S. 
Co., supra. 


[a] In North Carolina, under Con- 
sol. St. §§ 4477, 4478, making it un- 
lawful to blacklist employees, a dis- 
charged employee, claiming black- 
listing, is not required to allege or 
prove malice or actual damages, since 
both are presumed. Goins vy. Sargent, 
146 S.E. 131, 196 N.C. 478. 


53. Failure of proof as to one of 
two or more defendants jointly sued 
see Judgments § 66; Pleading § 1197. 


Severance of joint tort-feasors in 
verdict see Trial [38 Cyc 1883]. 


54. See Pleading § 1187 et seq. 


55. See Pleading §§ 647, 648. 


56. Ark.—Shapleigh Hardware Co, 
v. Hamilton, 68 S.W. 490, 70 Ark. 319. 


Cal.—Wilhelm y. Donegan, 76 P. 
713, 143 Cal. 50. 


[62 C. J:—59] 


57. Burdick v. Glasko, 18 Conn. 
494; Southern Pines Co. v. Smith, 
38 S.E. 960, 113 Ga. 629. 


58. “Contract” and “tort” distin- 
guished see Actions §§ 136-170. 


Pleading in contract or tort see Ac- 
tions § 138 et seq; Pleading § 184. 


Theory and nature of action see 
Pleading § 184. 


59. Shapleigh Hardware Co. v. 
Hamilton, 68 S.W. 490, 70 Ark. 319; 
Barnes v. Quigley, 59 N.Y. 265; Ross 
v. Mather, 51 N.Y. 108; Degraw v. 
Elmore, 50 N.Y. 1; Miller v. Hersch- 
berg, 40 P. 506, 27 Or. 522. 


60. See Judgments § 99. 


61. Randel v. Wright, 1 Del. 
See Case, Action on § 59. 


62. See Pleading § 1200. 


63. Southern Pines Co. v. Smith, 
38 S.B. 960, 113 Ga. 629; Augusta, 
etc., R. Co. v. McElmurry, 24 Ga. 75. 


[a] Proving precise day.—‘It is 
not essential that, in an action for a 
tort, the plaintiff must prove the com- 
mission thereof on the precise day 
alleged in the petition.” Southern 
Pine Co. v. Smith, 38 S.E. 960, 113 Ga. 
629, 632 (per Fish, J.). 


64. Generally see Evidence 22 C.J. 


34. 


p 
In particular tort actions see infra 


§§ 69-71; and cross references supra 
p 1087. 

65. Matters to be proved see supra 
§ 66. 


66. See Evidence §§ 25-88. 

67. See Evidence §§ 13-24. 

68. See infra text and notes 69-77. 
69. See infra §§ 70, 71. 


70. Nature and elements of tort 
see supra § 1 et seq. 


Pa.—Knoell v. Carey, 140 A. 522, 
291 Pa. 531, 


W.Va.—Moore v. West Virginia 
Heat & Light Co., 64 S.E. 721, 65 W. 
Was s552. 


[a] Thus, in an action on the case 
for the purchase of lumber by de- 
fendant with notice of plaintiff’s lien 
thereon for ‘the price of the timber, 
under the general issue the burden 
was on plaintiff to Show that defend- 
ant had notice of the lien as alleged 
in the complaint. Thornton v. Dwight 
Mfg. Co., 34 So. 187, 1387 Ala. 211. 


72. Laidlaw v. Sage, 52 N.E. 679, 
158 N.Y. 738, 44 L.R.A. 216. 


73. Chadima v. Kovar, 150 N.W. 
691, 168 Iowa 385; Ash v. Childs Din- 
ing Hall Co., 120 N.E. 396, 231 Mass. 
86, 4 A.L.R. 1556; Laidlaw v. Sage, 
52 N.E. 679, 158 N.Y. 73, 44 L.R.A. 
216. 

74. Joint and several liability see 
supra §§ 44-49. 

75. Lake Shore Stone Co. v. West- 
gate, 179 N.W. 264, 211 Mich. 540. 

76. "The: B: Bi No. 21, 54. (2d) 
532; Dovey v. Lam, 77 S.W. 383, 117 
Ky. 19, 25 Ky.L. 1157; Boylan v. New 
Orleans Ry. & Light Co., 71 So. 360, 
139 La. 185, Ann.Cas.1918A 287; Bru- 
baker v. Bidstrup, 147 S.W. 541, 163 
Mo.App. 646. 

77, Morril v. Morril, 142 A. 337, 
104 N.J.Law 557, 60 A.L.R. 102. 


Loss or destruction of bailed prop- 
erty see Bailments §§ 159, 160. 

Res ipsa loquitur see Negligence 
§§ 768-786. 

78. Evidence admissible 
pleadings see supra § 65. 

In particular tort actions see infra 
this section; and cross references su- 
pra p 1087. 


under 
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dence’® govern and control, so far as applicable, in 
actions for torts.8° Subject to these rules, evidence 
otherwise competent is admissible on behalf of plain- 
tiff or defendant of all facts and circumstances which 
tend to prove or disprove plaintiff’s cause of action** 
or defendant’s matters of defense,** but evidence 
which is irrelevant, immaterial, or incompetent is 
inadmissible on behalf of plaintiff** or defendant.** 
Under general rules,*® to prove the commission of 
a tort at a particular time evidence of the commis- 
sion of a similar tort by the alleged tort-feasor at 
some later time is ordinarily inadmissible.’® 


- Joint tort. Where defendants are sued as joint 
tort-feasors,’? plaintiff may introduce testimony to 
fix the.responsibility on both or either of defend- 
ants, for the injuries.8& Evidence which is com- 
petent as to one joint tort-feasor will not be ex- 
cluded because it is incompetent as to another.®® 


TORTS 


Interference with contractual rights. In a suit 
for unlawful interference with plaintiff’s contractual 
rights,?° competent evidence which tends to prove 
plaintiff’s cause of action is admissible,°* but-evi- 
dence which is immaterial is inadmissible.°? Hvi- 
dence is admissible to prove the contract with which 
defendant interfered.°? On the question of dam- 
ages,®* competent evidence is admissible.°® Evidence 
that plaintiff would have derived no benefit if the 
contract had remained in force is admissible.°® 


Injury to business or occupation. Where plaintiff’s 
claim is based in tort for injury to his business or 
occupation,®4 evidence is admissible on behalf of 
plaintiff of all facts and circumstances which tend 
to show such tort,®® or on behalf of defendant to 
show matters of defense,®® but evidence which is 
immaterial is inadmissible.1 Evidence of a witness 
that defendant wanted to use him to ascertain the 


[§ 69. 


a 


79. See Evidence §§ 89-1729. 


80. See cases infra this section. 


81. Louisville Gas Co. v. Kentucky 
Heating Co., 1384 S.W. 205, 142 Ky. 
253; Day v. Hunnicutt, (Tex.Civ. 
App.) 160 S.W. 134. 


[a] Evidence held admissible.— 
In an action for injuries suffered due 
to defendant’s agent visiting plaintiff 
and attempting by threat to obtain 
a mortgage, evidence of a prior com- 
munication to plaintiff of a statement 
of the president of defendant cor- 
poration that he could send plaintiff's 
husband to the penitentiary was ad- 
missible. Industrial Sav. Bank v. 
Mitchell, (Ala.App.) 140 So. 449 [cert 
den 140 So. 452]. 


82. Pellum v. Mead, 197 I11.App. 
396; Overstreet v. Ober, 130 So. 648, 
14 La.App. 633. 


83. City of Joliet v. Donnelly, 129 
Tll.App. 119; Virtue v. Creamery 
Package Mfg. Co., 142 N.W. 930, 1136, 
“123 Minn. 17, L.R.A.1915B 1179, 1195. 


84 Shedd v. Calumet Const. Co., 
270 F. 942 [cert den 41 S.Ct. 450, 256 
U.S. 691, 65 L.Ed. 1174]. 


85. See Evidence § 835 et seq. 


86. Prymek vy. Herink, 289 P. 412, 
131 ‘Kan.’ 77. 


{a] For example, in an action in 
tort for burning’ a building, evidence 
that defendant burnt other buildings 
some months later was inadmissible. 
Prymek yv..Herink, 289 P. 412, 131 
Kan. 77. 


87. Joint and several liability see 
supra §§ 44-49. 


88. Overstreet v. Ober, 130 So. 648, 
14 La.App. 633. 


[a]: Evidence held admissible.—In 
an action against two corporations 
for misrepresentations and threats, 
whereby plaintiff’s business was in- 
jured, an exclusive sales contract ex- 
isting between defendants was admis- 
sible to show the relation between 
them at the time of the acts com- 
plained of. Virtue v. Creamery Pack- 
age Mfg..Co., 142 N.W. 9380, 1136, 123 
Minn. 17, L.R.A.1915B 1179, 1195. 


89. Krug v. Pitass, 44 N.Y.S. 864, 
16 App.Div. 480 [rev on other grounds 
a6 N.E. 526, 162 N.Y. 154, 76 Am.S.R. 


90. See supra §§ 52-56. 


91" Day Vv. Hunnicutt, 
App.) 160 S.W. 134. 


[a] Evidence held admissible.— 
(1) Where plaintiff sued defendant 


(Tex.Civ. 


for interfering with his contrac- 
tor in the construction of a residence, 
evidence that one of the defendants 
told the contractor not to permit his 
material to remain on the ground un- 
til night was admissible. Day v. Hun- 
nicutt, (Tex.Civ.App.) 160 S.W. 134. 
(2) In an action for damages for hav- 
ing induced a party to break a con- 
tract he had entered into with plain- 
tiff for the purchase of real estate, 
under which plaintiff was to furnish 
a guaranty policy of title to the lot, 
it was competent for an official of the 
guaranty company to state that his 
company had passed on the title to 
the real estate and was at a particu- 
lar time ready to issue a guaranty 
policy thereon. Morehouse v. Terrill, 
111 Ill.App. 460. 


92. Day v. Hunnicutt, 
App.) 160 S.W. 134. 


[a] Evidence held inadmissible.— 
In an action for tortious interference 
with a contract between plaintiff and 
another, a questi6n asked plaintiff, as 
to whether he had made any defense 
to bankruptcy proceedings against 
him, was immaterial and properly ex- 
cluded: Cumberland Glass Mfg. Co. 
v. De Witt, 87 A. 927, 120 Md. 381, 
Ann.Cas.1915A 702 [aff 35 S.Ct. 636, 
237 U.S. 447, 59 L.Ed. 1042]. 


93. Cumberland Glass Mfg. Co. v. 
De Witt, supra; Sumwalt Ice Co. v. 
Knickerbocker Ice Co. of Baltimore 
City, 80 A. 48, 114 Md. 403. 


[a] Letter, containing order and 
admission of its acceptance, is admis- 
sible to establish the contract. Cum- 
berland Glass Mfg. Co. v. De Witt, 87 
A. 927,120. Md....381, -Ann.Cas.1915A4 
702 [aff 35 S.Ct. 686, 237 U.S. 447, 59 
L.Ed. 1042]. 


Admissibility in action for breach 
of contract see Contracts § 961. 


94. See infra § 79. 


95. [a] Evidence held admissible. 
—(1) In an action for interference by 
defendant with the performante of a 
contract to bank logs not later than 
March 31, 1908, where there was evi- 
dence of waiver as to time, evidence 
of the market value of the logs in 
October and November, 1908, was ad- 
missible. Mealey v. Bemidji Lumber 
Co., 186 N.W. 1090, 118 Minn. 427. (2) 
Im an action for interference by de- 
fendant with the performance by a 
third person of a contract with plain- 
tiff to cut, haul, and bank logs, evi- 
dence as to the additional expense to 
which plaintiff was put in doing the 
work over what he was to pay un- 
der ‘the contract with the third person 


(Tex.Civ. 


was admissible. Mealey v. Bemidji 
Lumber Co., supra. (3) Testimony 
that a third person, but for the in- 
terference, could and would have 


banked the logs by April 1, 1908, was © 


admissible to prove that defendant 
caused damage. Mealey v. Bemidji 
Lumber Co., supra. 


96. H. D. Watts Co. v. American 
Bond & Mortgage Co., 157 N.E. 634, 
260 Mass. 599. 


97. See supra §§ 52-56. 


98. Louisville Gas Co. v. Kentucky 
ee Co., 1384 S.W. 205, 142 Ky. 
253. 


[a] Blacklisting discharged em- 
ployee.—In an action by a discharged 
employee for damages for failure to 
obtain work in consequence of a let- 
ter, written and circulated by a son 
of the employer, evidence that one 
not a member of an association of 
which the employer was a member re- 
fused to give the employee employ- 
ment after hearing that he had been 
blacklisted was admissible, although 
the information was communicated 
by the employee himself. Willner v. 
Silverman, 71 A. 962, 109 Md. 341, 24 
L.R.A.N.S. 895. 


99. Botkin vy. Miller, 
190 Mass. 411. 


[a] Evidence held admissible.—In 
an action on notes and to foreclose’ 
a lien on bank stock and a trust lien 
on land, where defendant by cross bill 
charged appellant with. trying to 
crush him in his business dealings 
and in his financial standing in the 
community, and because of such will- 
ful conduct on the part of appellant: 
defendant contended that he had been 
damaged financially, and defendant 
was charged by plaintiff with the con- 
version of six thousand three hundred 
dollars, there was no error in the ad- 


17 NE, 49, 


mission of testimony of defendant as © 
to his financial condition at the time ~ 


he withdrew such funds. Booth v. 


Crosby, (Tex.Civ.App.) 248 S.W. 417. | 


1. Shedd v. Calumet Const. Co., 270 — 
F. 942 [cert den 41 S.Ct, 450, 256 U.S. | 


691, 65 L.Ed. 1174]. 
[a] 


rupted plaintiffs’ dredging operations, 
and, after resumption of the dredging, 
again interfered .with the work, evi- 
dence, in an action for damages, that 
the work was resumed in pursuance 
of negotiations for a settlement! with 
the party employing plaintiff to do 
the work, and that the second inter- 
ference was because of the abandon- 
ment of such negotiations, was prop- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Evidence held inadmissible.— — 
Where defendants wrongfully inter- 
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§§ 69-70] 


extent of plaintiff's business holdings is admissible 


to connect defendant with the charge of seeking to 
destroy the business.? 


~ [§ 70] 3. Sufficiency—a. In General. Under 
rules prevailing in civil actions generally,’ in ‘an ac- 
‘tion for tort, as a general rule, plaintiff, having the 
‘burden of proof,* must prove his cause of action 
by a preponderance of evidence.® Except in some 
“eases involving the proof of a crime,® a preponder- 
ance of evidence is sufficient.7 The law demands 
proof and not mere suspicion.’ The evidence is in- 
sufficient where it affords a mere conjecture that 
liability exists, and leaves the minds of the jurors 
in equipoise.® Where the evidence tends to connect 
-a wrongdoer with the wrongful acts charged, in the 
absence of any evidence explaining or denying the 
wrongful acts, every legitimate inference warranted 
by the evidence may be taken against him.?° 


Charge of crime. In civil actions for tort founded 
on the commission of a crime, the law exacts that 
the proof of the charge be clear and strong.11_ While 
there is some authority to the contrary,!2 as is also 
noted elsewhere,!? as a general rule in an action 
for tort a charge of crime need only be proved by 
a preponderance of the evidence rather than beyond 
a reasonable doubt, as in the case of an action 
for assault and battery,+® conspiracy,?® libel and 
slander,’? rape,t® seduction,!® setting a fire mali- 
ciously,?° or trespass.?! 


Joint tort. Where plaintiff seeks recovery against 
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defendants as joint tort-feasors,?2 the evidence must 


be sufficient to show the commission of a joint tort.?* 
A joint tort may be established not only by direct 
proof of the facts going to create it, but by circum- 
stantial evidence.?4 The relations of the parties?® 
may be considered,?* and their dealings with re- 
spect to the property on which the tort is commit- 
ted,?7 as well as their acts and conduct before and 
after the commission of the tort.28 The fact that 
defendants codperate in gathering evidence to com- 
bat a suit is not evidence that they were joint tort- 
feasors in the commission of the wrong.2® Testimony 
introduced by either of defendants sued jointly, if 
admissible under the pleadings to make out a de- 
fense, is a part of the whole case, and is properly 
taken into consideration by the court or jury in de- 
termining liability.*° 


Cause of injury. To support a recovery, the evi- 
dence must establish that plaintiff’s injury was 
caused?? by defendant’s wrongful act.22 A bare 
possibility or mere conjecture that the wrongful 
act caused the injury is insufficient.23 Where there 
are two or more possible causes of injury, for one 
or more of which defendant is not responsible, plain- 
tiff, in order to recover, must show by evidence that 
the injury was wholly or partly the result of that 
cause which would render defendant liable. If the 
evidence in the case leaves it just as probable that 
the injury was the result of one cause as of the 
other, plaintiff cannot recover.** : 


Defenses. To be relieved from the consequences 


-erly excluded as immaterial. Shedd 
v. Calumet Const. Co., 270 F. 942 [cert 
den 41 SCt. 450, 256 U.S. 691, 65 L. 
_ Ed. 1174]. 


2. Louisville Gas Co. v. Kentucky 
oe Co., 134 S.W. 205, 142 Ky. 


._.8. See Evidence § 1743 et seq. 


Particular torts see infra § 71; and 
cross: references supra p 1087. 


4. See supra § 68. 


5. Dowling. v. Nicholson, 135 So. 
288, 101 Fla. 672; Caplan v. Reynolds, 
182 N.W. 641, 191 Iowa 453. 


[a] Evidence held sufficient to 
support recovery for persuading 
plaintiffs not to file a lien for serv- 
‘ices. Billings v. Boller, 245 P. 44, 114 
-Okl. 185. 


* [b] Evidence held insufficient: (1) 
To authorize inference that dis- 
charged employee had been blacklist- 
ed, or that failure to obtain employ- 
‘ment was caused by employer's act. 
Martin v. Southern Wheel Co., 123 S. 
E. 912, 32 Ga.App. 477. (2) To show 
that automobile dealer knowingly 


- sold automobile on which manufac- 


turer’s serial number had _ been 


changed. Butler v. John H. Leadley 


Co., 247 N.Y.S. 81, 231-App.Div. 474 
[afé 178 N.E. 794, 257 N.Y. 559]. (3) 
To justify verdict for plaintiff for in- 
jury by altering check. Overmoe v. 
J. C. Penney Co., 202 N.W. 648, 52 
N.D. 335. 

6. See infra this section. 

7, Duncan v. Ft. Dodge Gas, etc., 
Co., 188 N.W. 865, 193 Iowa 1127. 


8. Moody v. Perley, 95 A. 1047, 78 
N.H. 17; Dame v. Laconia Car Co. 
Works, 52 A. 864, 71 N.H. 407. 


9. Laidlaw v. Sage, 52 N.E. 679, 
158 N.Y. 73, 44 L.R.A. 216; Moore v. 
West Virginia Heat & Light Co., 64 


S.E. 721, 65 W.Va. 552. 


10. Bowe y. Palmer, 102 P. 1007, 
36 Utah 214, 24 L.R.A.N.S. 226, 21 
Ann.Cas. 1191. 


11. Bowdoin v. Bradley, 66 So. 8238, 
11 Ala.App. 530. % 


12. Williams v. Dickenson, 9 So. 
847, 28 Fla. 90; Smith v. Lawley, 149 
Ill.App. 480. 


-Disharment of attorney see Attor- 
ney and Client § 77. ‘ 
Infringement of patents see Patents 
§ 577. 
13. See Evidence § 1746. 
14. Ala.—Bowdoin v. Bradley, 
So. 828, 11 Ala.App. 530, 
Ga.—Atlanta Journal v. Mayson, 18 
S.E. 1010, 92 Ga. 640, 44 Am.S.R. 104. 


Me.—BEllis v. Buzzell, 60 Me, 209, 11 
Am.R. 204. 


Md.—McBee v. Fulton, 47 Md. 403, 
28 Am.R. 465. 


N.Y.—Marshall v. Buffalo, 64 N.Y.S. 
411, 50 App.Div. 149; Lewis v. Shull, 
22 N.Y.S. 484, 67 Hun543. 


Ohio.—Shaul vy. Norman, 34 Ohio St. 
1D 


66 


R.I.—Nelson v. Pierce, 28 A. 806, 
18 R.I. 539: 


Vt.—Weston v. Gravlin, 49 Vt. 507. 


Wash,—Murrilla v. Guis, 107 P. 378, 
57 Wash. 564. 


See Assault and Battery § 133. 


15. 

16. See Conspiracy § 234. 

17. See Libel and Slander § 458. 
18. See Rape § 182. 

19. See Seduction § 108. 

20. See Fires § 27. 

21. See Trespass [38 Cyc 1115]. 


22. Joint and several liability see 
supra §§ 44-49. 


23. [a] Evidence held sufficient. 
—FEvidence that certain persons, act- 
ing in concert and actuated by malice, 
induced a school board to breach its 
contract with a school superintend- 
ent, sustained a finding that they 
were. joint tort-feasors. Faunce v. 
Searles, 142 N.W. 816, 122 Minn. 343. 


[b] Evidence held insufficient.—_ 
Pellum v. Mead, 197 Ill.App. 396. 


24. Williams v. Cape Fear Lumber 
Co., 96 S.E. 950, 176 N.C. 174. 


25. See supra § 46. i 


26. Williams v. Cape Fear. Lumber 
Co., supra. 


27. Williams v. Cape Fear Lumber 
Co., supra. 


28. Williams v. Cape Fear Lumber 
Co., supra. ; 


29. Sun Oil Co. vy. Robicheaux, 
(Tex.Commn.App.) 23 S.W.(2d) 713. 


30. Overstreet v. Ober, 130 So. 648, 
14 La.App. 633. 


31. Proximate cause see supra §§ 
30-40. 
32. Ash v. Childs Dining Hall Co., 


120 N.B. 396, 2381 Mass. 86, 4 A.L.R. 
1556; Stone v. Boston, etc., R. Co:, 
51 N.B. 1, 171. Mass. 536, 41 DRA, 
794; Norfolk, etc., R. Co. v. Poole, 40 
S.E. 627, 100 Va. 148. 


33. Ash v. Childs Dining Hall Co., 
120 N.E. 396, 231 Mass. ‘86, 4 A.L.R, 
1556; Searles v. Manhattan R. Co., 5 
N.E. 66, 101 N.Y. 661. 


84. Marble v. Worcester, 4 Gray 
(Mass.) 395; Laidlaw v. Sage, 52 N.H. 
679, 158 N.Y. 738, 44 L.R.A. 216; Grant 
v. Pennsylvania, ete., R. Co., 31 N.E. 
220, 183 N.Y. 657, 659, 4 Silv.A. 302; 
Ayres v. Hammondsport, 29 N.B. 265, 
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of his own wrong, the wrongdoer must do more than 
merely suggest the possibility that another’s tort may 
have intervened.*® 


[§ 71] b. Interference with Contractual Rights. 
Where plaintiff’s cause of action is based on de- 
fendant’s interference with contractual rights,°* the 
evidence must be sufficient to prove such tort.?7 


Injury to business or occupation. Where the gist 
of the action is for injury to plaintiff’s business or 
occupation,?* the evidence must be sufficient.*° 
Where malice is an essential element,*® the evidence 
must be sufficient to show a malicious interference.** 


[§ 72] E. Trial*?—1. In General. General rules** 
apply in the trial of actions to recover damages in 
tort.*4# 


{§ 73] 2. Province of Court and Jury**—a. In 
General. As in trials generally,*® where the facts 
or the inferences to be drawn from them are not 
‘disputed, the decision is for the court as matter of 
law,*7 while disputed facts or inferences are for 


130 N.Y. 665, 3 Silv.A. 614; Taylor v. 
Yonkers, 11 N.E. 642, 105 N.Y. 202, 59 
Am.R. 492; Searles v. Manhattan R. 
Co., 5 N.E. 66, 101 N.Y. 661; Ring v. 
Cohoes, 77 N.Y. 83, 33. Am.R.. 574; 
Pickard v. Collins, 23 Barb. (N.Y.) 
444; Mahan v. Brown, 13 Wend. (N. 
Y.) 261, 28 Am.D. 461; Consumers’ 


TORTS 


breach of duty owed by defendants 
to the film company, 
without malice, on which no liability 
could be predicated. 
Gillespie; 204 N.Y.S. 354, 209 App.Div. 


42. Reference see References § 30 


[§§ 70-74 


the jury.4® It is for the court to decide whether 
the allegations of the complaint state a cause of 
action,*® and the legal sufficiency of the evidence to 
take the case to the jury.°° Before legal liability can 
be imposed the court must determine the character 
of the duty which the law imposes on defendant 
under the facts,5! and if upon the conceded facts 
no rule of legal duty has been transgressed, legal 
liability cannot be said to supervene so as to war- 
rant the submission of the case to the jury.*? — 


Joint tort. Whether the wrongdoers had a com- 
mon purpose or. codperated in the doing of an il- 
legal act®* is for the jury, unless the facts or in- 
ferences are undisputed.®* 


[§ 74] b. Proximate Cause. Under general 
rules,°> in an action for tort the question of wheth- 
er defendant’s wrongful act was or was not the or a 
proximate cause®* of the injury is ordinarily one for 
the jury under proper instructions unless the mate- 
rial facts are undisputed.5? The question of proxi- 
mate cause is for the court if the facts are undis- 


Wis.—Shaw v. Gilbert, 86 N.W. 188, 
111 Wis. 165. 


49. Whitfield v. Louisville & N. R. 
Co., 66 S.E. 973, 7 Ga.App. 268. 


50. Moody v. Perley, 95 A. 1047, 
78 N.H. 17; Huskie v. Griffin, 74 A. 
595, 75 N.H. 345, 27 L.R.A.N.S. 966, 


or negligence 


Glucksmann v. 


nti 


Brewing Co. v. Doyle, 46 S.E. 390, 102 
Va. 399; Norfolk, etc., R. Co. v. Poole, 
40 S.E. 627, 100 Va. 148. 


35. The B. B. No. 21, 54 F.(2d) 532. 
36. See infra §§ 52-56. 


37. [a] Evidence held sufficient 
to support the verdict finding inter- 
ference with a contract, and to en- 
title plaintiffs to damages proximate- 
ly resulting. Swaney v. Crawley, 157 
N.W. 910, 133 Minn. 57. 


; {b] Evidence held insufficient: 

(1) To show malicious interference 
with a contract. McPherson vy. Ken- 
ney, 84 N.E. 463, 198 Mass. 350. (2/) 
‘To support finding defendant induced 
owners to breach contract to pay 
broker’s commission, Kelly v. Ro- 
zelle, (Tex.Civ.App.) 294 S.W. 699. 


38. See supra §§ 52-56. 


39. [a] Evidence held sufficient: 
(1) To sustain a verdict for plaintiff. 
De Foor v. Stephens & Lastinger, 66 
‘S.E. 786, 133 Ga. 617. (2) To show 
the value of the good will as a basis 
for damages: Seidell v. Taylor, 151 
P. 41, 86 Wash. 645. (3) To justify 
finding that defendants maliciously 
procured the discharge of plaintiff 
as superintendent of schools. Faunce 
v. Searles, 142 N.W. 816, 122 Minn. 
343. (4) To sustain a finding that de- 
fendants, acting in concert and with 
knowledge of plaintiff's contract 
rights in a spring of water leased by 
‘plaintiff to one defendant, wrongfully 
interfered with such rights, causing 
-destruction of the business of selling 
‘spring water. Twitchell v. Nelson, 
148 N.W. 451, 126 Minn. 423. 


40. See supra §§ 21-23, 52-56. 


41. [a] Evidence held  insuffi- 
vcient.—In an action for maliciously 
‘interfering with plaintiff’s exclusive 
territorial right to distribute motion 
picture films in the southern part of 
‘South America, evidence did not show 
‘any malicious interference, nor even 
ross negligence, by defendants, who 
had exclusive agency for the northern 
part of South America, but at most a 


et seq. 


Dismissal as to one or more tort- 
feasors see Dismissal and Nonsuit 
§§ 37, 80; Release § 81. 


43. See Trial [38 Cyc 1238]. 


Particular tort actions see cross 
references supra p 1087. 


44. See case infra this section; 
and §§ 73-79. 


[a] Trial against parties appear- 
ing.—It is proper to try an action of 
tort against defendants who have 
pleaded without waiting for other de- 
fendants to appear and plead. Cun- 
ningham v. Sayre, 21 W.Va. 440. 


45. Taking case from jury see in- 
fra § 75. 


46. See Trial [38 Cyc 1511]. 


Particular tort actions see cross 
references supra p 1087. 


« Moody v. Perley, 95 A. 1047, 
78 N.H. 17; Morril v. Morril, 142 A. 
337, 104 N.J.Law 557, 60 A.L.R. 102: 
Moore y. Francis, 23 N.E. 1127, 121 


oe 199, 18 Am.S.R. 810, 8 L.R.A. 


48. U.S.—Texas, ete. Co. 


rete weak 
Gentry, 16 S.Ct. 1104, 168 U.S. 353, 
41 L.Ed. 186. 


Ala.—Hayes v. Mitchell, 69 Ala. 452. 


Ga.—Savannah, ete., R. Co. v. Par- 
ish, 45 S.E. 280, 117 Ga. 893. 


Ill.—Vrchotka v. Rothschild, 
Tll.App. 268. 


Ind.—Mosier v. Stoll, 20 N.E. 752, 
119 Ind. 244; Cole v. Searfoss, 97 N. 
E. 345, 49 Ind.App. 334. 


Md.—Cumberland Glass Mfg. Co. v. 
De Witt, 87 A. 927, 120 Md. 381, Ann. 
Cas. 19154: 702° [aff 85 S.Ct. 636, 237 
U.S. 447, 59 L.Ed. 1042]; Baltimore 
Consol. R. Co. v. Pierce, 43 A. 940, 89 
Md. 495, 45 L.R.A. 527. 


Minn.—Ready v. Peavy Elevator 
Co., 94 N.W. 442, 89 Minn. 154. 


N.Y.—McLeod vy. New York, etc., R. 
Co., 76 N.Y.S. 347, 72 App.Div. 116. 


100 


139 Am.S.R. 718; Morril v. Morril, 142 
or 337, 104 N.J.Law 557, 60 A.L.R. 


51. 
52. 


53. 
supra §§ 44-49. 


54. Williams v. Townsend, 15 Kan. 
563; Reed v. Dick, 7 Kan.App. 760, 53 
P. 486; Corey v. Havener, 65 N.E. 69, 
182 Mass. 250. 


55. See supra § 73. 


56. Proximate cause in general 
See Supra §§ 30-40. 


57. U.S.—Shugart v. Atlanta, K. & 
NY Ry./ 133-3.. $05, 66) (CCAir: 
Chicago, ete., “R. Co. wv. , Price, soir. 
423, 38 C.C.A. 239; Goodlander Mill 
Co. v. Standard Oil Co., 63 F. 400, 11 
CG Ast 253.927 Va Revs eoSoe 


Ala.—East Tennessee, etc., R. Co. 
v. Lockhart, 79 Ala. 315. 


Morril v. Morril, supra. 
Morril v. Morril, supra. 


Ariz.—Jacobson v. Laurel Canyon 


Mining Co., 234 P. 823, 27 Ariz. 546. 


Colo.—Clark v. Wallace, 118 P. 973, 
51 Colo, 437, Ann.Cas.1913B 349; Den- 
ver & R. G R: Co. v.. Sipes, =65 PR: 
10938, 26 Colo. 17; Blythe v. Denver, 
etc., R. Co., 25 P. 702, 15 Colo. 3338, 22 
Am.S.R. 408, 11 L.R.A. 615. 


Tll.— American Express Co. v. Ris- 
ley, 53 N.E. 558, 179 Ill. 295; Pullman 
Palace Car Co. v. Laack,) 32 ING: 
285, 143 Ill. 242, 18 L.R.A. 215; Pull- 
man Palace Car Co. v. Bluhm, 109 Ill. 
20, 50 Am.R. 601. 


Ind.—Cleveland, C., C. & St. L. Ry. 
oe v. Powers, 88 N.E. 1078, 173 Ind. 


Iowa.—Crowley v. Burlington, etc., 
R. Co., 20 N.W. 467, 22 N.W. 918, 65 
Iowa 658, 


Me.—Currier v. McKee, 59 A. 442, 99 
Me. 364, 3 Ann.Cas. 57; Lake v. Milli- 
ken, 62 Me. 240, 16 Am.R. 456; Willey 
v. Belfast, 61 Me. 569. 


Md.—Green Ridge R. Co. v. Brink- 
man, 20 A. 1024, 64 Md. 52, 54 Am.R. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Joint and several liability see 
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§§ 74-76] 


puted,®® or the undisputed facts are susceptible of 
However, where different con- 
elusions may reasonably be drawn, the question is 
On demurrer to the complaint, 
the question is one of law for the court if the al- 
leged facts are susceptible of but one inference ;*! 
otherwise it becomes an issue of fact for the jury.*®? 


[§ 75] 8. Taking Case from Jury.®? 


but one inference.®® 


one for the jury.®°® 


755. 


Mass.—Corey v. Havener, 
69, 182 Mass. 250. 


Minn.—Schumaker v. St. Paul, etc., 
R. Co., 48 N.W. 559, 46 Minn. 39, 12 
L.R.A. 257; Savage v. Chicago, etce., 
RO Co., 18 NW. 272,. 31 Minn. 419; 
Griggs v. Fleckenstein, 14 Minn. 81, 
100 Am.D. 199. 


Mo.—Holman v. E. 
Iron Co., 1383 S.W. 379, 152 Mo.App. 
672; Brink v. Kansas City, etce., R. 
Co., 17 Mo.App. 177. 


N.H.—Gilman v. Noyes, 57 N.H. 627. 


N.J.—Cox v. Pennsylvania R. Co., 
71 A. 250, 76 N.J.Law 786; Hammill 
v. Pennsylvania R. Co., 29 A. 151, 56 
N.J.Law 370, 24 L.R.A. 531. 


N.Y.—Ehrgott v. New York, 96 N. 
Y. 264, 48 Am.R. 622. 


N.C.—MecGhee v. Norfolk, etc., R. 
Co., 60 S.E. 912, 147 N.C. 142, 24 L.R. 
A.N.S. 119. 


Ohio.—Adams v. Young, 4 N.E, 599, 
44 OhioSt. 80, 58 Am.R. 789. 


Or.—Trickey v. Clark, 93 P. 457, 50 
Or. 516; Ahearn v. Oregon Telephone 
Go, os Ps 403) 85 .P. 549,524 Or. 276; 
22 L.R.A. 635; Hartvig v. N. P. Lum- 
ber Co., 25 P. 358, 19 Or. 522. 


Pa.—Quinlan v. Philadelphia, 54 A. 
1026, 205 Pa. 309; Thomas v. New 
Jersey Cent. R. Co., 45 A. 344, 194 Pa. 
511; Davies v. McKnight, 23 A. 320, 
146 Pa. 610; Haverly v. State Line, 
etc., R. Co., 19 A. 1013, 135 Pa.St. 50, 
20 Am.S.R. 848; Drake v. Kiely, 93 
Pa. 492; Pennsylvania R. Co. v. Hope, 
80 Pa. 373, 21 Am.R. 100; Fairbanks v. 
Kerr, 70 Pa. 86, 10 Am.R. 664; Scott 
v. Hunter, 46 Pa. 192, 84 Am.D. 542; 
Hoehle v. Allegheny Heating Co., 5 
Pa.Super. 21. 


S.c. Harrison v. Berkley, 
L. 525, 47 Am.D. 578. 


Tenn.—Fairbanks, Morse & Co. v. 
Gambill, 222 S.W. 5, 142 Tenn. 633; 
Moody vy. Gulf Refining Co., 218 S.W. 
817, 142 Tenn. 280, 8 A.L.R. 1243. 


Tex.—Eames v. Texas, etc., R. Co., 
63 Tex. 660; Jones v. George, 61 Tex. 
345, 48 Am.R. 280. 


Wis.—Deisenrieter v. Kraus-Mer- 
kel Malting Co., 72 N.W. 735, 97 Wis. 
279: Brown v. Chicago, etc., R. Co., 
11 N.W. 356, 911, 54 Wis. 342, 41 Am. 
R. 41; Kellogg v. Chicago, etc., R. Co., 
26 Wis. 223, 7 Am.R. 69. 

58. Colo.—Clark v. Wallace, 118 P. 
973, 51 Colo. 437, Ann.Cas.1913B_ 349; 
Denver & R. G. R. Co. v. Sipes, 55 P. 
1093, 26 Colo. 17. 

Ind.—P. H. & F. M. Roots Co. v. 
Meeker, 738 N.E. 258, 165 Ind. 132; 
Cumberland Telephone & Telegraph 
Co. v. Kranz, 95 N.E. 371, 48 Ind.App. 
67. 

Kan.—Missouri Pac. R. Co. v. Co- 
Jumbia; 69 P. 338, 65 Kan. 390, 58 L. 
IRA, 399% 

Mo.—Henry v. St. Louis, 
Co., 76 Mo. 288, 43 Am.R. 762. 


N.Y.—vVan Inwegen v. Port Jervis, 
etc., R. Co., 58 N.E. 878, 165 N.Y. 625. 


Pa.—Hoke v. Edison Light & Pow- 
er Co., 130 A. 309, 284 Pa. 112; Bunt- 


65 N.E. 


EK. Souther 


32 S.C. 


etc., R. 
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Under rules 


ing v. Hogsett, 21 A. 31, 33, 34, 139 
Pa. 363, 23 Am.S.R. 192,12 L.R.A. 
268; South-Side Pass. R. Co. v. 
Trich,.11 A. 627,, 117 Pa. 390, 2) Am: 
S.R. 672; West Mahanoy Tp. v. Wat- 
son, 3 A. 866, 112 Pa. 574, 56 Am.R. 
336; Hoag v. Lake Shore, etc., R. 
Co., 85 Pa. 293, 27 Am.R. 653; Penn- 
sylvania R. Co. v. Kerr, 62 Pa. 353, 1 
Am.R. 431. 


Tenn.—Chattanooga Light & Power 
Co. v. Hodges, 70 S.W. 616, 109 Tenn. 
331, 97 Am.S.R. 844, 60 L.R.A. 459. 


Eng.—Hoey vy. Felton, 11 C.B.N.S. 
142, 103 E.C.L. 142, 142 Reprint 749; 
Greenland v. Chaplin, 5 Exch. 243, 19 
L.J.Exch. 2938, 155 Reprint 104. 


59. Ark.—Ultima Thule, A. & M. 
R. Co. v. Benton, 110 S.W. 1037, 86 
Ark. 289. 


Colo.—Clark v. Wallace, 118 P. 973, 
51 Colo. 437, Ann.Cas.1913B 349. 


Iowa.—Watters v. City of Water- 
loo, 101 N.W. 871, 126 Iowa 199. 


Mass.—Stone v. Boston, etc., R. Co., 
51 N.E. 1,171 Mass. 536, 41 L.R-A. 
794; Carter v. Towne, 103 Mass. 507. 


Tenn.—Fairbanks, Morse & Co. v. 
Gambill, 222 S.W. 5, 142 Tenn. 633; 
Moody v. Gulf Refining Co., 218 S.W. 
817, 142 Tenn. 280, 8 A.L.R. 1243. 


60. Watters v. City of Waterloo, 
101 N.W. 871, 126 Iowa 199; Miami 
Quarry Co. v. Seaborg Packing Co., 
204 P. 492, 103 Or. 362; Trickey v. 
Clark, 93 P.-457, 50 Or. 516; Fair- 
banks, Morse & Co. v. Gambill, 222 S. 
W. 5, 142 Tenn. 633; Moody v. Gulf 
Refining Co., 218 S.W. 817, 142 Tenn. 
280, 8 A.L.R. 1243. 


61. Weatherford v. Fishback, 4 Ill. 
170% Norris: Vv. Ross, Tp:;. 161) RP. -582, 
98 Kan. 582; McGhee v. Norfolk, etc., 
R. Co., 60 S.E. 912, 147 N.C. 142, 24 
L.R.A.N.S. 119. 


62. McGhee v. Norfolk, etc., R. Co., 
supra; Miami Quarry Co. v. Seaborg 
Packing Co., 204 P. 492, 103 Or. 362. 


63. Province of court and jury see 
supra §§ 73, 74. 


64. See Trial [38 Cyc 1532 et seq]. 


Particular torts see cross referenc- 
es supra p 1087. 


65. See Trial [38 Cyc 1551 et seq]. 


{a] Demurrer properly overruled. 
—Demurrer to evidence, in an action 
for damages from alteration of a 
chattel mortgage, on the ground that 
no lien was created on additional 
property covered, was properly over- 
ruled. Mitchell v. Smith, 14 S.W. 
(2d) 46, 223 Mo.App. 463. 


66. See Trial [38 Cyc 1551 et seq]. 


[a] Dismissal or nonsnit held 
proper: (1) On the issue whether de- 
fendant wrongfully induced a breach 
of contract. Hansen v. Humphrey, 
218 N.Y.S. 197, 218 App.Div. 291. (2) 
On the question of blacklisting em- 
ployee. Martin v. Southern Wheel 
Co., 123 S.E. 912, 32 Ga.App. 477. 


[b] Dismissal or nonsuit held im- 
proper: (1) On the issue of defend- 
ant’s knowledge of the terms of a 
contract with which defendant in- 
terfered. Swaney v. Crawley, 191 N. 
W. 583, 154 Minn. 263. (2) On the 
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applicable to the trial of civil actions generally,** 
the court may, in a case of the failure of proof, 
sustain a demurrer to the evidence,*® order a dis- 
missal or nonsuit,°® or direct a verdict.®? 


_[§ 76] 4. Instructions. 
tions in civil actions generally®® are applicable in 
actions in tort.®® 


Rules governing instrue- 


The instructions should fully and 


question of interference with plain- 
tiff’'s employment. Willis v. Musco- 
gee Mfg. Co., 48 S.B. 177, 120 Ga. 5975 
Carnes yv. St. Paul Union Stockyards: 
Co., 205 N.W. 630, 206 N.W. 396, 164 
Minn. 457; Joyce v. Great Northerm 
R. Co., 100 Minn. 225, 110 N.W. 975,. 
8 L.R.A.N.S. 756. (3) On the ques-- 
tion of fraud, malice, and the rea- 
sonableness of defendant’s interfer- 
ence with plaintiff’s effort to secure: 
employment. Huskie v. Griffin, 74 A. 
595, 75 N.H. 345, 27 L.R.A.N.S. 966, 

139° Am.S:R.-' 718: f 


{[c] Dismissal or nonsuit properly 
refused: (1) On the issues of fraud 
and misrepresentations in the inter- 
ference with plaintiff’s attempt to 
borrow money. Moody v. Perley, 95 
A. 1047, 78 N.H. 17. (2) On the ques- 
tion of proximate cause. Savage v. 
Chicago, ete., R. Co., 18 N.W. 272, 38 
Minn. 419. 


67. See Trial [38 Cyc 1563 et seq}. 


Directed verdict held proper: 
Q) For plaintiff. Stephenson wv. 
Wright, 20 So. 622, 111 Ala. 579;: 
Fruit Dispatch Co. v. Russo, 84 N.W. 
308, 125 Mich. 306. (2) For defend-- 
ant. Ashland Auto Garage v. Chi- 
cago Rys. Co., 183 Ill.App. 207. €3% 
For defendant on the question of 
proximate cause. Clark v. Wallaee;. 
118 P. 973, 51 Colo. 487, Ann.Cas..- 
1913B 349; Stone v. Boston, ete., R.. 
Co:;. 51 NVE. 1, 174 Mass: 536, 4h Ew 
R.A. 794; Gould v. Slater Woolem €o..,. 
17 N.E. 531, 147 Mass. 315; Carter v. 
Towne, 103 Mass. 507. 


[b] Evidence sufficient for sub- 
mission to jury: (1) Vrchotka vy. 
Rothschild, 100 Ill.App. 268; Switzer 
v. American Ry. Express Co., 133 S.E. 
98, 134 S.C. 466; Ladd v. Ney, 81 S. 
W. 1007, 36 Tex.Civ.App. 201. (2) On 
the question whether employee was 
damaged by blacklisting. Willner v_ 
Silverman, 71 A. 962, 109 Md. 341, 24 
L.R.A.N.S. 895. (3) On the issue 
whether defendant maliciously pre- 
vented plaintiff from obtaining a con- 
tract. Lewis v. Bloede, 202 F. 7, 126 
CerACereoo. (4) On the question 
whether defendants knew of the ex- 
istence of a contract and induced its 
breach. Cumberland Glass Mfg. Co. v,, 
De Witt, 87 A. 927, 120 Md. 381, Ann... 
Cas.1915A 702 [aff 35 S.Ct. 636, 237 U. 
S. 447, 59 L.Ed. 1042]; H. D. Watts: 
Co. v. American Bond & Mortgage Co.,. 
166 N.E. 713, 267 Mass. 541; Mealey v. 
Bemidji Lumber Co., 136 N.W. £090. 
118 Minn. 427. (5) On the questiom 
of joint liability. Murray v. Arthur, 
98 Ill.App. 331; Virtue v. Creamery: 
Package Mfg. Co., 142 N.W. 930, 1136, 
123 Minn. 17, L.R.A.1915B 1179, 1195; 
Black v. Gorey, 19 OhioApp. 49. (6) 
On the question whether a tort had 
been waived. Lucas v. Trumbull, 15+ 
Gray (Mass.) 306. (7) On the ques- ° 
tion of proximate cause. Crowley v.. 
Burlington, etc., R. Co., 20 N.W. 467,, 
22 N.W. 918, 65 Iowa 658; Wallace v.. 
Prairie Oil & Gas Co., (Tex.Civ.App.) 
229 S.W. 353. : 


68. See Trial [38 Cyc 1594 et seqf. 

69. See cases infra this section. 

[a] Instructions properly refused. 
—(1) In an action for injuries to 
plaintiffs’ business, caused by false 
statements of defendant to plaintiffs’ 
customers, the refusal of instructions 
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clearly state the law applicable to the case. 
must not be misleading,’! or contradictory,’* and 
should be confined to the issues raised by the plead- 


ings?® and the facts in evidence.** 


[§ 77] 5. Verdict.’® 


dicts in actions for damages in tort.7® ( 
in an action in tort does not convert the tort into 
The tort does not become a debt until it 


a debt.77 
is merged into a judgment.’ 


supported by the verdict.* 


\ 


that, if a certain loss resulted from 
bad business, or from general rumors 
that plaintiffs were careless and in- 
competent loan agents, or from any 
other cause than the false statements 
of defendant, there could be no recov- 
‘ery was not error, it being presumed 
that the jury would not give a ver- 
dict for loss not resulting from de- 
fendant’s acts. American Freehold 
Land Mortg. Co. of London, Limited, 
v. Brown, 118 S.W. 1106, 54 Tex.Civ. 
App. 448. (2) In an action for ma- 
licious interference, causing a school 
board to breach its contract with a 
school superintendent, failure to 
charge on the good faith of defend- 
ants, and the effect which the fact 
that one was a member of the board 
and the other a patron of the schools 
might have, was not error, where no 
request for such charge was made, 
and its omission was not called to the 
court’s attention. Faunce v. Searles, 
142 N.W. 816, 122 Minn. 343. 


70.. [a] Instructions improperly 
refused.—In an action for inducing a 
breach of a building contract with a 
hotel company, an instruction that 
defendant could refuse to enter into 
the contract to raise money for the 
hotel company from any motive, even 
if as a result the hotel company broke 
its construction contract with plain- 
‘tiff, was improperly refused. H. D. 
Watts Co. v. American Bond & Mort- 
gage Co., 166 N.H. 713, 267 Mass. 541. 


‘[b] Instructions held proper.—(1)- 


In a drawer’s action against a payee 
of a postdated check for changing 
the date thereon, an instruction re- 
garding premature presentation re- 
sulting in injury to the drawer’s cred- 
it. was proper. St. Charles Mercan- 
tile Co. v. Armour & Co., 153 S.E. 
473, 156 S.C. 397. (2) An instruction 
that, if the payee negligently caused 
premature presentation of a postdated 
check resulting in dishonor, the law 
would presume substantial damage to 
the drawer, was proper. St. Charles 
Mercantile Co. v. Armour & Co., su- 
pra. (3) An instruction regarding 
presumption of damages for wrongful 
presentation of a postdated check, 
in an action by the drawer against 
the payee, was proper. St. Charles 
Mercantile Co. v. Armour & Co., su- 
pra. (4) In an action by the drawer 
against the payee of a. postdated 
check for wrongful and premature 
presentation thereof, an instruction as 
to the effect of a postdated check was 
proper. St, Charles Mercantile Co, v. 
Armour & Co., supra. (5) In an ac- 
tion against joint tort-feasors, the 
fact that the court used the singular 
“defendant” instead of the plural ‘‘de- 
fendants’” was a mere clerical error, 
and the instructions were not errone- 
ous when considered with other ex- 
press instructions referring to both 


General rules apply to ver- 


[§ 78] 6. Judgment and Review.’® Under general 
rules,°° in an action in tort the judgment must be 
In an action against 


TORTS 
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They 


A verdict 


[§ 79] 7. Damages.®* 
inducing the nonperformance of a contract,*® the 
measure of damages is the loss of advantages, el- 
ther of property or of personal benefit which, but for 


[§§ 76-79 


joint tort-feasors,8? a special finding that defend- 
ants jointly caused the injury is not necessary to 
support a joint judgment where, in a joint answer, 
they admit concert of action.®* 


= . 


In an action in tort for 


the interference, plaintiff would have been able to 


proper case.®® 
\ 


parties. Schumpert v. Southern Ry. 
Be gas S.E. 818, 65 S.C. 332, 95 Am:S. 


[ce] Instruction held erroneous.— 
In an action for inducing a breach 
of a building contract with a hotel 
company, an instruction in effect that, 
if defendants’ unexpressed motive in 
refusing to enter into underwriting 
agreement with the hotel company 
was to induce the latter to break the 
construction contract with plaintiff, 
defendants might be liable, was _ er- 
roneous. H. D. Watts Co. v. American 
Bond & Mortgage Co., 166 N.E. 713, 
267 Mass. 541. 


71. Bowdoin v. Bradley, 66 So. 823, 
11 Ala.App. 530. 


[a] Instruction held proper on the 
question of joint and several liability. 
West Chicago St. R. R. Co. v. Horne, 
100 Ill.App. 259 [aff 64 N.E. 331, 197 
LT 25072 


{b] Instruction properly refused. 
—In an action for a tort founded on 
crime, instructions on the sufficiency 
of the evidence were properly refused 
as misleading. Bowdoin v. Bradley, 
66 So. 823, 11 Ala.App. 530. 


72. [a} Instructions held proper. 
pen schen v. Donegan, 76 P. 713, 143 
al. 50. 


73. Moody v. Perley, 95 A. 1047, 
NH. 17. ¥ DATES 


[a] Instructions properly refused. 
—-Where, in an action against one 
joint tort-feasor after settlement 
with another, defendant’s answer did 
not set up the payment made as a 
partial defense, failure of the court to 
instruct the jury to deduct such pay- 
ment from plaintiff's damages was 
not error, where they were instructed 
that they might consider it in fixing 
the damages to be awarded. . Parry 
Mfg. Co. v. Crull, 101 N.E. 756, 56 Ind. 
App. 77. } 


74. Ezell v. Outland, 72:°S.W. 784, 
24 Ky.L. 1970. X 


[a] Instructions held proper.— 
Purinton v. Belt Ry. Co. of Chicago, 
204 Ill.App. 382. 


[b] Instructions properly refused, 
—In an action for harassing a com- 
petitor in business until it was 
brought near insolvency, and com- 
pelled to sell its property at a great 
sacrifice, an instruction that, if it 
voluntarily sold its property to de- 
fendants, it could not recover for loss 
thereon, was properly refused. Dun- 
shee v. Standard Oil Co., 146 N.W. 
830, 165 Iowa 625. 


75. Apportionment of damages see 
Trial [88 Cyc 1879 et seq]. 


Severance of parties see Trial [38 
Cye 1883]. 


attain or enjoy,®® and, in jurisdictions where al- 
lowed,®? exemplary damages may be awarded in a 


76. See Trial [38 Cyc 1870 et seq]. 
77. Stauffer v. Remick, 15 P. 584, 
87 Kan. 454; Thayer v. Southwick, 8 


Gray (Mass.) 229. See Debt, Action 
of § 15. 


78. Stauffer v. Remick, 15 P. 584, 
87 Kan. 454. 


79. Appeal and error generally see 
Appeal and Error 3 C.J. p 256. 


Judgment: 
Benn, see Judgments 33 C.J. p 


In particular tort actions see cross 
references supra p 1087. 
Judgment against: 


Joint tort-feasor as bar to subse- 
quent action see Judgments § 
1401 et seq. 


One or more 
ments § 66 


Satisfaction of judgment by joint 
bre mesa os see Judgments §§ 1062, 


80. See Judgments § 106 et seq. 


81. Wallace v. Prairie Oil & Gas 
Co., (Tex.Civ.App.) 229 S.W. 353. 


[a] Judgment supported.—Where 
the jury, having found that the hogs 
of plaintiff, a lessee of the premises, 
died for want of water after defend- 
ant cut a dam and emptied the tank, 
further findings that the lessor re- 
served the right to lease portions of 
the land and that the death of the 
animals was not the direct result of 
draining the water from the tank 
warranted a judgment for defendant, 
amounting to a finding that plaintiff 
could avail himself of other waters. 
Wallace v. Prairie Oil & Gas Co., 
(Tex.Civ.App.) 229 S.W. 353. 


82. Joint and several liability see 
supra §§ 44-49, 


83. Williams v. Harter, 53 P. 405, 


121. Cal. 47, 
84, Damages: 


Generally see Damages 17 C.J. p 699, | 


Interference with relation of: 


tort-feasors see Judg- 


Landlord and tenant see Landlord > 


and Tenant § 1969. 
Master and servant see Master and 
Servant §§ 1611, 1616. ae 
85. See supra §§ 52-56. 


86. H. D. Watts Co, ‘vy. 
Bond & Mortgage Co., 157 N.E. 634, 
260 Mass. 599; Walker v. Cronin, 107 
Mass. 555; Day v. Hunnicutt, 
Civ.App.) 160 S.W. 134. 


87. See Damages §§ 268, 273. 


88. Day v. Hunnicutt, Tex.Civ. 
App.) 160 S.W. 134. ‘ Bi 


For later cases, developments and changes in the law see Annotations, same title and section number, 


American 


(Tex. — 


bi, 


ba tare Pe a pyar esl Ie Wage Sica hie RE ASM * 


co. an ow en :/ , 


TORTURA LEGUM PESSIMA—TOTAL 


TORTURA LEGUM PESSIMA.*1 


TORTURE.* [§ 1] A. As Noun. The act or oper- 
ation of torturing; agony;* anguish;® anguish 
of body or mind;® pain’ or extreme pain;® pang;° 
torment.'° The word, ex vi termini, involves cruel- 
ty*? and consists in some violent, wanton, and cruel 
act, necessarily producing pain and suffering.?2 


In a more limited sense, “torture” is pain by which 
guilt is punished or confession extorted;!3 torments, 
judicially inflicted.1+ 


Phrase: “Cruelty, torture, and torment.”15 


[§ 2] B. As Verb. Phrase: 
menting an animal.’’* 


TOTA IN CAUSA CADIT QUI CADIT A SYL- 
LABA.*7 


TOTAL.'® [§ 1] A. As Adjective. 
ageregate;?° all;?1 .complete;?? 
gree;"° entire;74 


“torturing and tor- 


Absolute ;19 
complete in de- 
full;?° lacking no part;?® not 
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‘generally comprehends all of the thing with respect 


to which the adjective is used.*+ 


Total dependent. One who has no means whatever 
to support himself.*? 


Total eviction. An eviction is total when the ten- 
ant is deprived of the whole of the premises de- 
mised.°8 : 


Total mental disability means that one must have 
his mental faculties entirely suspended.*+ 


Total physical disability means the loss of power 
to move.?5 


Other phrases. “Disability . . shall be to- 
tal and immediate,”** “during the period of total 
and permanent disability,”?’ “permanent and total 
disability,”**® “permanent total disability,”’?° “perma- 
nent total disability to do work of any reasonable 
character,”*° “permanent total incapacity,”’*! “pre- 
sumably permanent disability,”4? “sustaining the 
total or permanent loss of sight,’’4? “the incapacity 


Pugh, supra]. 


-- cause.’ 


divided ;?7 undivided ;?8 utter;?® whole.®° 


1. A maxim meaning “The torture 
or wresting of laws is the worst kind 
of torture.” Black L. D. [cit 4 Bacon 


Works p 434]. 


2. As element of murder: 
Generally see Homicide § 83. 
Specification of in indictment see 
_ Homicide § 311 text and note 34. 


3. Standard D. [quot State v. 
Goodall, 175 P. 857, 858, 90 Or. 485]. 


4. Webster D. [quot State vy. Pugh, 
15 Mo. 509, 511). 


“Agony” 2 C.J. p 976. 


5. Johnson D. [quot State v. Pugh, 
15 Mo. 509, 511]. 


“Anguish” 2 C.J. p 1347. 


6. Webster D. [quot State v. Pugh, 
15 Mo. 509, 511]. 


[a] Mental, not physical.—As used 
in an instruction in an’ action for 
malicious prosecution, where there 
was no claim or evidence. of physical 
‘torture and the jail in question was 
not unlike an ordinary jail, the jury, 
as reasonable men, would construe 
“torture’’ as mental torture. August 
vy. Chrisman, (Mo.) 230 S.W. 333, 334. 


7. Johnson D. [quot State v. Pugh, 
15 Mo. 509, 511]. 


“Pain” 46 C.J. p 1169. 


8. Webster D. [quot State v. Pugh, 
15 Mo. 509, 511]. 


9. Johnson D.; Webster D. [both 
quot State v. Pugh, 15 Mo. 509, 511]. 


10. Webster D. [quot State v. 


Pugh, supra]. 
11. See Animals § 203 note 11 [a]. 


“Cruelty” 17 C.J. p 388. 

Cruelty to animals see Animals §§ 
200-248. 

12. See Animals § 203 note 11 [a]. 


13. Johnson D. [quot State v. 
Pugh, 15 Mo. 509, 511]. 


14. Johnson D. [quot State v. 


15. See Animals § 212. 


16. State v. Goodall, 175 P. 857, 
858, 90 Or. 485. 

17. A maxim meaning ‘‘He who 

fails in a syllable, fails in his whole 

Morgan Leg. Max. [cit Brac- 

ton p 211}. : ee 


“Total” 


18. See also Totally post. 
Total: 


Dependency see Workmen’s Compen- 
sation Acts § 51. 

Destruction of premises see Landlord 
and Tenant § 1131. 

Execution of agency, termination be- 
fore see Agency §§ 195, 196. 


Incapacity to contract see Cancella- 
tion of Instruments § 37. 


Total failure of: 
Consideration: : 
Bills and Notes §§ 1017-1022. 
Contracts § 242. 
Release § 22. 
Purpose see Conversion §§ 50, 51. 
19. Glaze v. Hart, (Mo.App.) 36 
S.W.(2d) 684, 688. 


[a] “Permanent” distinguished.— 
Total’ implies a concept of com- 
pleteness without regard to time.” 
Mutual Life Ins. Co. of New York v. 
Wheatley, (Ky.) 47 S.W.(2d).961, 963. 
“Permanent” 48 C.J. p 919. 

“Absolute” synonymous see -1 C.J. 
p 360 text and note 20. 


20. Roget Thesaurus [quot In re 
Merritt’s Estate, 180 N.Y.S. 877, 879]. 

“Agoregate” 2 C.J. p 972.. 

21. East Texas F. Ins. Co. v. Blum, 
13 S.W. 572, 76 Tex. 653, 663. 

“All” 2 C.J. p 1134.. 7 

22. In re Merritt’s Estate, 180 N. 
Y.S. 877, 879. 

“Complete” § 1. 

23. Glaze v. Hart, (Mo.App.) 36 S. 
W.(2d) 684,688. 


24. Webster D. [quot_ Jefferson 
Standard Life Ins, Co. v. King, (S.C.) 
163 S.E. 653, 656]; Glaze v. Hart, (Mo. 
App.) 36 S.W.(2d) 684, 688; In re 
Merritt’s Estate, 180 N.Y.S. 877, 879. 

“Entire” 20.C.J. p 1269. 


25. In-re Merritt’s Estate, 180 N. 
YS. 877, 879. 

“Full” see Full § 2. 

26. Webster D. [quot. Jefferson 
Standard Life Ins. Co. v. King, (S.C.) 
163 S.E. 653, 656]. 

27. In re Merritt’s Estate, 180 N. 
-Y.S. 877, 879. ares : 


28. Webster ,D.. [quot , Jefferson |. 


for work resulting from the injury is total,’4* “to- 


Standard Life Ins. Co. v. King, (S.C.) 
163 S.E. 653, 656]; Glaze v. Hart, 
(Mo.App.) 36 S.W.(2d) 684, 688. 


“Undivided” [39 Cyc 681]. 


29. Glaze v. Hart, (Mo.App.) 36 S. 
W.(2d) 684, 688. 


30. Webster D. [quot Jefferson 
Standard Life Ins. Co,’v. King, (S.C.) 
163 S.E. 658, 656]; Glaze v. Hart, (Mo. 
App.) 36 S.W.(2d) 684, 688; In 
CE NESE Ne Estate, 180 N.Y.S. 877, 


“Whole” [40 Cyc 928]. 


31. Travelers’ Ins. Co. v. Rich- 
mond, (Tex.) 291 S.W. 1085, 1086. 


32. Kennedy vy. Keller, (Mo.App.) 
37 S.W.(2d) 452, 453. : 

“Dependent” 18 C.J. p 554. 

33. Jackson v. Paterno, 108 N.Y.S. 
1078, 1076, 58 Misc. 201 [aff,112 N.Y. 
S. 924, 128 App.Div. 474, and quot 
Bromberger v. Empire Flashlight Co., 
246 NIVES3/67) V1. 

“Eviction” 21 C.J. p 1262. 

34. James v. United States Casual- 
ty Co., 88 S.W..125, 127, 113 Mo.App. 
622. See also Insane Persons $8. 2-35. 

“Disability” 18:C.J. p 1046. 

“Mental” 40 C.J. Pp 633. : 

35. James v. United States Casual- 
Py gcey 88 S.W. 125, 127, 113 Mo.App. 

“Physical” 48 C.J. p 1056. 

36. Kemper v. Police, etc.; Ins. AS- 
soc., (Tex.Commn.App.): 44 §.W.(2d) 
978, 979, 983. : : 

87. -Storwick v. Reliance. Life Ins. 
Co:, CWash.): 275>P. 5505555, 556. 

88. See Permanent § 5 text and 
note 57. : 

89. See Permanent § 6 text and 
note 58. 

40. Hargis v. McWilliams Co., 119 
So. 88, 91, 9 La.App. 108. 

41. See Permanent § 5 text and 
note 59. : 

42. Perlman v. New York L. Ins. 
Co., 254 N.Y.S. 646, 649, 284 App.Div. 
359. 

43. Fallin v. Locomotive En- 
gineers’ Mut. Life & Accident Ins. 
Ass’n, 102 S.H. 177, 24 Ga.App. 724. 


44. In re Braconnier, 111 N.E. 792, 
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tal amount of all taxes,”45 “total and permanent dis- 
ability,”*® “total and permanent loss of the sight of 
both eyes,”*7 “total blindness,’’*® “total compensa- 
tion payments,’’*® “total cost of the government,”®° 
“total cost of the works,’®! “total dependency, 


793, 223 Mass. 273 [quot McNeil v. 
Panhandle Lumber Co., 203 P. 1068, 
1075, 34 Idaho 773; Nease v. Hughes 
Stone Co., 244 P. 778, 779,114 Okl. 
170: In-resdSsé& PP. Coats (R.L)ine:, 
103 A. 8833, 41 R.I. 289, 293]; Duprey 
v. Maryland Casualty Co., 106 N.E. 
686, 687, 219 Mass. 189. 


45. Van Billiard v. Croft, etc., Co., 
(Pay U532A+ 555, 556. 


46. McNally v. U. S., 52 F.(2d) 440, 
441; Sorvik v. U. S., 52 F.(2d) 406, 
410; Wojciechowski v. U. S., 51 F. 
(2d) 385, 386; Ross v. U. S., 49 F.(2d) 
541, 542; . S. v. Le Duc, 48 F.(2d) 
789, 791; Quirk v. U.S., 45 F.(2d) 631, 
637; Ford v. U. S. 44 F.(2d) 754; U. 
S. v. Phillips, 44 F.(2d) 689, 691; U. 
S. v. Sligh, 31 F.(2d)- 735, 736;,\ U. S. 
v. McPhee, 31 F.(2d) 243, 245; Law 
v. U. S., 290 F. 972, 977; Missouri 
State Life Ins. Co. v. Snow, (Ark.) 47 
S.W.(2d) 600; New York Indemnity 
Co. v. Industrial Commission of Colo- 
rado, 281 P. .740, 741, 86 Colo. 364; 
Shipp v. Metropolitan L. Ins. Co., 111 
So. 453, 454, 146 Miss. 18; Metropoli- 
tan L. Ins. Co. v. Barela, (Tex.Civ. 
App.) 44 S.W.(2d) 494, 496; Winters 
Mut. Aid Assoc. v. Reddin, (Tex.Civ. 
App.) 31 5.W.(2d) 1103, 1106. 


47. Locomotive Engineers’ Mut. 
Life & Accident Ins. Co. v. Meeks, 127 
So. 699, 708, 157 Miss. 97; Humphreys 
v. National Ben. Assoc., 20 A. 104%, 
1048, 189 Pa. 214, 11 LRA. 564; 
American Zine Co. of Tennessee v. 


Lusk, 255 S.W. 39, 148 Tenn. 220. ,: 


48. Nestle’s Food Co. v. Duckow, 
290 N.W. 434, 178 Wis. 646. 


_. 49. Henry Steers, Inc., v. Turner 
Const. Co., (N.J.) 139 A. 42, 45. 


50. Sommers v. St. Paul, (Minn.) 
237 N.W. 427, 428. 


~. 5l.. New Zealand Bank v. Simpson, 
[1900] A.C. 182, 189. 


52. Attna Life Ins. Co. v. Smith, 
116 S.E. 322, 29 Ga.App. 628, 630; 
Bloomington-Bedford Stone Co. v. 
Phillips, 116 N.E. 850, 852, 65 Ind.App. 


« 


53. Corbett v. Spring Garden Ins. 
Co., 50 N.E. 282, 155 N.Y. 889, 393, 41 
L.R.A. 318; Phoenix Ins. Co. v. Shul- 
man Co., 99 S.H. 602, 604, 125 Va. 281, 
290. See Destruction 18 C.J. p 975 
note 11 [a]. 


54 U.S. v. McGill, 56 F.(2d) 522, 
523; U. S. v. Hairston, 55 F.(2d) 825; 
U.S. v. Perry, 55 F.(2d) 819, 821; U. 
S. v. Martin, 54 F.(2d) 554; U. S. v. 
Thomas, 53 F.(2d) 192,194; Nordberg 
v. U. S., 51 F.(2d) 271, 273; Nicolay 
Vora Sulol EC2d) L70,°172, 173%" An- 
derson v. U. S., 50 F.(2d) 268, 269; 
O’Hora v. U. S., 49 F.(2d) 945, 946; 
U. S. v. Le Due, 48 F.(2d) 789, 791; 
Freeman v. U. S., 48 F.(2d) 283; U.S. 
v. Rasar, 45 F.(2d) 545, 547; U. S. v. 
Meserve, 44 F.(2d) 549, 550; Marsh v. 
U. S., 38 F.(2d) 554, 555; Wood v. U. 
8.28 F. (2d) 771, 773; U.S. v. Blias- 
son, 20 F.(2d) 821, 823; Starnes v. U. 
S., 13 F.(2d) 212, 2138; Jagodnigg v. 
U. S., 295 F. 916, 918; United States 
Casualty Co. v, Perryman, 82 So. 462, 
464, 465, 203 Ala. 212; Mutual Ben. 
Health & Accident Ass’n y. Bird, 
(Ark.) 47 S.W.(2d) 812; tna L. Ins. 
Co. v. Spencer, (Ark.) 32 S.W.(2d) 
310, 312; Sherman v. Continental 
Casualty Co., (Cal.App.) 284 P. 946, 
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947, 103 Cal.App. 518; Cato v. Attna 
Life. Ins Co. 138 )S3Be) i187 990.) 104 
Ga. 392; Marchant v. New York L. 
Ins. Co., 155 S.E. 221, 225, 42 Ga.App. 
11; Mutual Life Ins. Co. of New York 
v. Enecks, 154 S.E. 198, 201, 41 Ga. 
App. 644; In re Bowers, 116 N.E. 842, 
843, 65 Ind.App. 128; American Lia- 
bility Co. v.. Bowman, 114 N.E. 992, 
995, 65 Ind.App. 109; Travelers’ Ins. 
Co. v. Turner, (Ky.) 39 S.W.(2d) 216, 
217, 218; Fidelity & Casualty Co.\ of 
New York v. Bynum, 298 S.W. 1080, 
1082, 221 Ky. 450; Metropolitan Cas- 
ualty Ins. Co. v. Cato, 74 So. 114, 117, 
113 Miss. 283; Katz v. Union Cent. L. 
Ins. Co., (Mo.App.) 44 S.W.(2d) 250, 
252; Paul v. Fidelity, etc., Co., (Mo. 
App.) 34 S.W.(2d) 978, 979; Perlman 
v. New York L.. Ins. Co., 254 N.Y.S. 
646, 649, 234 App.Div. 359; Metropoli- 
tan Life Ins. Co. v. Bovello, 12 F.(2d) 
810, 813, 56 App.Div. 275; Mid-Con- 
tinent L. Ins, Co. v. Walker, 260 P. 
1109, 1110, 128 Okl. 75; Nease_ v. 
Hughes Stone Co., 244 P. 778, 114 Okl. 
170; Ozark Mut. Life Ass’n of Mena, 
Ark., v. Winchester, 243 P. 735, 736, 
116 Okl. 116; Federal Life Ins. Co. v. 
Lewis, 183 P. 975, 976, 76 Okl. 142, 5 
A.L.R. 1637; Continental Casualty 
Co. v. Wynne, 129 P. 16, 20, 36 Okl. 
325; Fagerlie v. New York Life Ins. 
Co., (Or.) 278 P. 104, 108, 129 Or. 485; 
Pannone v. John Hancock Mut. L. Ins. 
Co., (R.I.) 157 A. 876, 878; Gresham 
v. Adtna L. Ins. Co., 156 S.E. 878, 879, 
159 S.C. 326; McCutchen v. Pacific 
Mutual Life Ins. Co., 151 S.E. 67, 79, 
153 S.C. 401; Brown v. Missouri State 
Life Ins; Co., 134 S.E. 224, 225, 136 
S.C. 90; “Pacific Mut. L. Ins. Co. v. 
McCrary, 32 S.W.(2d) 1052, 1053, 161 
Tenn. 389; Brotherhood of Railroad 
Trainmen v. Britton, (Tex.) 292 S.W. 
286, 287; Metropolitan Casualty Ins. 
Co. v. Edwards, (Tex.) 210 S.W. 856, 


858; North American Accident Ins. 
Co. v. Miller, (Tex.) 193 S.W. 750, 
759; Commonwealth Bonding & Cas- 


ualty Ins. Co. v. Bryant, (Tex.) 185 
S.W. 979, 981; Fidelity & Casualty 
Co. v. Joiner, (Tex.) 178 S.W. 806, 
809; Hefner v. Fidelity & Casualty 
Co. of New York, (Tex.) 160 S.W. 330, 
333; Texas Employers’ Ins. Assoc. v. 
Brock, (Tex.Commn.App.) 36 S.W. 
(2d) 704, 705, 706; Great Southern 
Life Ins. Co. v. Johnson, (Tex. 
Commn.App.) 25 S.W.(2d) 10938,°1097; 
Inter-Ocean Casualty Co. v. Brown, 
(Tex.Civ.App.) 31 S.W.(2d) 333, 336; 
Massachusetts Bonding & Insurance 
Co. v. Worthy, (Tex.Civ.App.) 9 S.W. 
(2d) 388, 393; Jacobs v. Loyal Pro- 
tective Ins. Co., 124 A. 848, 852, 97 
Vt. 516; Clarke v. Travelers’ Ins. Co., 
111 A. 449, 450, 94 Vt. 383, 389; Stor- 
wick v. Reliance Life Ins, Co., 275 P. 
550, 551, 151 Wash. 153. 


[a] “Immediate disability” equiva- 
lent in a policy of accident insurance. 
Wall v. Continental Casualty Co., 8&6 
S.W. 491, 499, 111 Mo.App. 504. ‘“Im- 
mediate disability’? see Immediate 31 
C.J. p 245 text and note 35 


[b] “Partial disability.,—(1) An- 
tithesis. Cato v. Adtna Life Ins. Co., 
138 SoH 787, 90, OeoGa F925) C2) 
In contradiction. Metropolitan L, 
Ins. Co. v. Blue, (Ala.) 188 So. 707, 
710. ‘Partial disability” see Partial 
§ 1 text and note 22. 


{[c] “Utter helplessness” 


distin- 
guished.—Equitable 


Life Assurance 


“total destruction,’5® “total disability,”®* “total dis- 
ability for work,’’®® “total disability to do work of 
any character,”°® “total estate,”°7 “total inability 
to labor,”’®® “total ineapacity,”®® “total incapacity 
for work,’®° “total.income,”®?. “total insurance, 


1962 


Society v. Serio, 124 So. 485, 486, 155 
Miss. 515 [quot Locomotive En- 
gineers’ Mut. Life & Accident Ins. Co. 
v. Meeks, 127 So. 699, 702, 157 Miss. 
Ovals 

Total disability: 


Benefits in case of see Health Insur- 
ance § 7. 


Compensation for see Workmen’s 
Compensation Acts §§ 83, 84. 


Pensioner subject to, as determining 
amount to widow see Pensions § 
16. 


Relief from payment of premiums 
upon see Life Insurance § 214. 


What constitutes see Accident Insur- 
ance §§ 161-172; Mutual Benefit 
Insurance § 179. 


55. Consolidation Coal Co. v. Cris- 
lip, 289 S.W. 270, 273, 217 Ky. 371. 


[a] “Total incapacity for work” 
synonymous.—Consolidation Coal Co. 
v. Crislip, 289 S.W. 270, 273, 217 Ky. 
371s 


56. Myers.v. Louisiana Ry. & Nav. 
Co., 74 So. 256, 260, 140 La. 937. 


57. Matter of Frankenheimer, 114 
N.Y.S. 975, 180 App.Div. 454, 457 [mod 
112 N.Y.S. 259, 60 Misc. 282, 285, 6 
Mills Surr. 526, and aff 88 N.E. 374, 
195 N.Y. 346, 133 Am.S.R. 803, rearg 
den 89 N.E. 1100, 195 N.Y. 606]. 


58. Baltimore, etc., Relief Assoc. 
v. Post, 15 A. 885, 122 Pa.St. 579, 600, 
9 Am.S.R. 147, 2 LRA. 44. 


59. Austin Bros. Bridge Co. v. 
Whitmire, 121 S.E. 345, 347, 31 Ga. 
App. 560; Grand Lodge, Brotherhood 
of Locomotive Firemen, v.: Orrell, 69 
N.E. 68, 69, 206 Ill. 208; Lumbermen’s 
Reciprocal Ass’n v. Wells, (Tex.) 
283 S.W. 208, 210; Georgia Casualty 
Co. v. Ginn, (Tex.) 272 S.W. 601, 603; 
Western Indemnity Co. v. Corder, 
(Tex.) 249 S.W. 316, 317; Texas Em- 
ployers’ Ins. Assoc. v. Brock, (Tex. 
Commn.App.) 36 S.W.(2d) 704, 705; 
U. S. Fidelity, etc., Co. v. Brandon, 
(Tex.Civ.App.) 31 S.W.(2d) 846, 847; 
Texas Employers’ Ins. Ass’n v. Brock, 
(Tex.Civ.App.) 26 S.W.(2d) 322; Fed- 
eral Surety Co. v. Scott, (Tex.Civ. 
App.) 22 S.W.(2d) 157, 160; Texas 
Employers’ Ins. Ass’n v. Wonderley, 
(Tex.Civ.App.) 16 S.W.(2d) 386, 390; 
Texas Employers’ Ins. Ass’n v. Herz- 
ing, (Tex.Civ.App.) 9 S.W.(2d) 457, 
458. 


60. Moore v. Peet Bros. Mfg. Co., 
162 P. 295, 296, 99 Kan, 443; Employ- 
ers’ Liability Assur. Corporation y. 
Williams, (Tex.) 293 S.W. 210, 214; 
Home Life & Accident Co. v. Corsey, 
(Tex.) 216 S.W. 464, 466; Bishop v. 
Millers’ Indemnity Underwriters, 
(Tex.Civ.App.) 254 S.W. 411, 413. 


61. State v. District Court of St. 
Louis County, 158 N.W. 792, 7938, 133 


Minn. 454; Davis v. Inland Revenue 
Commissioners, [1923] 1 K.B. 370, 
375, 8837 389. 


62. Senor v. Western Millers’ Mut. 
Fae Co., 79 S.W. 687, 689, 181 
0. 


[a] “Entire insurance upon the 
property” contemplated, as used in 
a policy of fire insurance. Senor v. 
Western Millers’ Mut. Fire Ins. Co., 
79 S.W. 687, 689, 181 Mo. 104. i 


For later cases, developments and changes in the law see Anxotations, same title and section number. 
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TOTAL—TOTUM PRAFERTUR UNICUIQUE PARTI 


“total loss,”** “total loss by severance,’’*+ “total or 
substantial destruction,’®> “total permanent dis- 
ability,”®° “total permanent disablement,”*? “total 
permanent ineapacity,’®s “total premiums collect- 
ed,”®® “total production of coal,”?° “total relinquish- 
ment,”"1 “total taxable income,’’?? “total taxable 
valuation,”’* “total taxes actually paid,”’74 and “to- 
tal value of the assets held by the company.”7® 


[§ 2] B. As Noun. The whole;7® 


amount.7* 
Phrase: “Total of the term or terms.’’78 


TOTALLY.’® Entirely;8° wholly.§! 

Phrases: “Permanently and totally disabled,’§? 
“totally and permanently disabled,’’* “totally and 
permanently incapacitated,”’* “totally and perma- 
nently lost,”’®> “totally disabled,”®® “totally disabled 
and bedridden,”®* “totally disabled, confined within 
the house,’”’*® “totally incapacitated,”’>® “totally or 
substantially destroyed,’’®® and “totally unable to 
perform any part of the duties of the occupation 


63. Attna Ins. Co. v. Weekley, 70. 


the whole 


[62 C.J.] 1163 


stated.’’91 


TOTA RATIO IN CONGENTIBUS ET LIBERIS, 
FACTI STAT IN VOLUNTATE FACIENTIS.°? 


TOTE ROAD. A narrow road over which provi- 
sions for men and horses are a as 


TOTIDEM VERBIS. Latin for “in so many 
words.” ®* 
TOTIES QUOTIES. Latin for “as often as oc- 


casion shall arise.’’?® 


TOTIUS NAVIS PROPRIETAS CARIN CAUS- 
AM SEQUITUR.°® 


TOTO TEMPORE QUI VITA SUZ PRO LEGIT- 
IMO HABEBATUR, NON EST JUSTEM ALIQUEM 
AUTENATUM POST MORTEM FACERE BAS- 
TARDUM, QUI TOTO TEMPORE VITZ SUA 
PRO LEGITIMO HABEBATUR.®** 


TOTUM PRAFERTUR UNICUIQUE PARTI.®® 


Luhrig Coal Co. v. Jones, ete.,| wick v. Reliance Life Ins. Co., 275 


(Ky.) 24 S.W.(2d) 292, 232 Ky. 548; 
Rogers vy. Connecticut Fire Ins. Co. 
of Hartford, 139 S.W. 265, 267, 157 
Mo.App. 671: Travelers’ Ins. Co. v. 
Richmond, (Tex.) 291 S.W. 1085, 1087; 
Glens Falls Ins. Co. v. Rogers, (Tex. 
Civ.App.) 33 S.W.(2d) 465. 


[a] “Wholly destroyed” equiva- 
lent.—Liverpool, ete., Ins. Co. v. 
Heckman, 67 P. 879, 882, 64 Kan. 388, 
395 [quot Kinzer v. National Mut. 
ins (Co. tateP. T6257763, 88 Kan: 93; 
43 L.R.A.N.S. 121; Lowry v. Fidelity- 
Pheenix Fire Ins. Co., 272 S.W. 79, 80, 
219 Mo.App. 121]. ‘Wholly destroyed” 
see Destroy 18 C.J. p 975 note 6 [a]; 
Wholly [40 Cye 930 note 77]. 


[b] “Entire annihilation or extinc- 
tion” distineuished.—Liverpool, etc., 
Ins. Co. v. Heckman, 67 P. 879, 882, 
64 Kan. 388. 


Total loss: 
Damages for see Collision §§ 323-329. 
Under policy see Fire Insurance §§ 


447, 448, 484, 539, 601; Marine In- 
surance §§ 342, 395, 396, 411-436. 


64 WVandall v. State Compensation 
Comr., 158 S.E. 499, 500, 110 W.Va. 61. 


65. Chase v. Fleming, 121 N.W. 
1055, 148 Iowa 452, 455. 


fa] “Annihilation” distinguished. 
—Chase v. Fleming, 121 N.W. 1055, 
143 Iowa 452, 455. 


66. Nordberg v. U. S., 
271, 273; ae mes Ve Ws s, 
614, 615: U.S. v. Law, 299 F. 61, 64; 
Calumet Fdy., etc., Co. v. Mroz, 141 
N.E. 883, 884, 80 Ind.App. 619; Clark v. 
Forest Lumber Co., 120 So. 88, 91, 9 
La.App. 639; E. K. Local Ins. Co. No. 
1 of Seymour v. Lilly, (Tex.Civ. App.) 
1 S.W.(2d) 490, 493. 


[a] “Permanent partial disabil- 
ity” distinguished.—Carkey v. Island 
Paper Co., 163 N.Y.S.710, 711, 177 


'App.Div. 73. 


67. See Permanent § 5 text and 
note 63. 


68. Oilmen’s Reciprocal Ass’n_ v. 
Harris, (Tex.) 293 S.W. 580, 583; Em- 
ployers’ Liability Assur. Corp. Vv. 
Williams, (Tex.) 293 S.W. 210, 214; 
New Amsterdam Casualty Co. v. Har- 
rington, (Tex.Civ.App.) 11 S.W.(2d) 
533, 537; U.S. Fidelity, etc., Co. v. 
Weir, (Tex.Civ. App.) 286 S.W. 565, 
567. 


69. Jefferson Standard Life Ins. 
Co. v. King, (S.C.) 163 S.E. 653, 654, 
656. 


Con tat Gig T2eCCeAs Zila 319s 


71. Duncan v. Ferguson-McKinney 
Dry Goods. Co., 150 F. 269, 272, 80 C. 
C.A. 157 (of homestead). 


72. United Dyewood Corp. v. Bow- 
ers, 56 F.(2d) 6038. 


73. Cameron County vy. Fox, (Tex. 
Commn.App.) 2 S.W.(2d) 433, 435. 


74 Knowles’s Estate, 11 Pa.Dist.& 
Comoe Os. 


75. Standard Life Ins. Co. v. City 
Cre aula 106) Sey 110, 111, 151 Ga: 


76. East Texas F. Ins. Co. v. Blum, 
13 S.W. 572, 76 Tex. 653, 663. 


[a] “The whole’ synonymous.— 
Roget Thesaurus [quot In re Mer- 
ritt’s Estate, 180 N.Y.S. 877, 879]. 


[b] “One and all” synonymous.— 
Roget Thesaurus [quot In re Mer- 
ritt’s Estate, 180 N.Y.S. 877, 879]. 
“One and all’ see One § 1 text and 
note 34. 


77. In re Merritt’s Estate, 180 N. 
Y.S. 877, 879. 


78 Thompson v. Duehay, 217 F. 
484, 485, 487. 


79. See also Total ante. 


80. Roget Thesaurus [quot In re 
Merritt’s Estate, 180 N.Y.S. 877, 879]. 


“Entirely” 20 C.J. p 1271. 
81. Webster New Int. D. 
“Wholly” [40 Cyc 930]. 


82. See Permanently 48 C.J. p 923 
text and note 44. 


83. White v. U. S., 53 F.(2d) 565, 
567; Blair v. U. S., 47 F.(2d) 109, 110; 
U. S. v. Eliasson, 20 F.(2d) 821, 824; 
Metropolitan L. Ins. Co. v. Blue, 
(Ala.) 1838 So. 707, 710, 222 Ala. 665; 
Switchmen’s Union of North Amer- 
ica v. Colehouse, 131 Ill.App. 349, 353, 
354 [aff 81 N.E. 696, 227 Ill. 561); 
Mutual Life Ins. Co. of New York v. 
Wheatley, (Ky.) 47 S.W.(2d) 961, 
963; Metropolitan Life Ins. Co. v. 
Lambert, 128 So. 750, 751, 752, 157 
Miss. 759; Equitable Life Assur. Soc. 
v. Serio, 124 So. 485, 486, 155 Miss. 
515; Beber v. Brotherhood of Rail- 
road Trainmen, 106 N.W. 168, 75 Neb. 
183, 121 Am.S.R. 782; Glassberg v. 
Metropolitan Life Ins. Co; 232) NOY. 
S. 417, 418, 1388 Misc. 279; Metropoli- 
tan L. Ins. Co. v. Noe, 31 S.W. (2d) 
689, 690, 161 Tenn. 335; Winters 
Mut. Aid Assoc. v. Reddin, (Tex.Civ. 
App.) 31 S.W.(2d) 1103, 1106; Stor- 


P. 550, 151 Wash. 153. 


84 Grand Lodge B. L. F. v. Orrell, 
97 Ill.Anp. 246, 252: Congoleum Nairn 
v. Brown, 148 A. 220, 221,158 Md. 285. 


85. Travelers’ Ins. Co. v. Rich- 
mond, (Tex.) 291 S.W. 1085, 1086. 


86. Metropolitan L. Ins. Co. 
Blue, 133 So. 707, 710, 222 Ala. 665: 
McCutchen v. Pacific Mutual Life 
Ins. Co., 151 S.E. 67, 79, 153 S.C, 401; 
Fidelity & Casualty Co. v. Joiner, 
(Tex.) 178 S.W. 806, 808, 809. 


87. MacDonald v. Industrial Acc. 
Commn., 294 P. 389, 390, 211 Cal. 118; 
Rose v. Petaluma & S. R. Ry. Co., 221 
P. 406, 408, 64 Cal.App. 213. 


88. Bucher. v. Great Wastern 
Casualty Co., (Mo.) 215 S.W. 494, 495. 


89. Employers’ Liability Assur. 
Corp. v. Williams, (Tex.) 293 S.W. 
210, 214; Lumbermen’s Reciprocal 
Ass'n vy. Gilmore, (Tex.) 258 S.W. 268, 


269. 


90. Chase v. Fleming, 121 N.W. 
1055, 143 Iowa 452, 455. 


91. James v. United States Casual- 
ty Co., 88 S.W. 125, 126, 127, 113 Mo. 
App. 622. 


92 A maxim meaning “In con- 
tingencies and on occasions where we 
are free to act, the reason of our do- 
ing depends on the will of the doer.” 
Morgan Leg. Max. [cit Riley Leg. 
Max. ]. 


93. Report of Atty.-Gen., N. Y., 
(1906) 407, 408. 


“Road” see Highways § 1. 
94. Black L. D. 


{al Phrase used.—Kernodle  v. 
Western Union Tel. Co., 54 S.E. 423, 
141 N.C. 436, 445; Murtland v. Eng- 
lish, 68 A. 882, 214 Pa. 325, 330, 112 
Am.S.R. 747; Crawford v. McKinney, 
30 A, 1045, 1046, 165 Pa. 605; Re Jack- 
son, 12 Ont.W.N. 124, 126. 


95. Black L. D. 


96. A maxim meaning “The pro- 
prietorship of the whole ship follows 
the ownership of the keel.’”” Peloubet 
Leg. Max. [cit Dig. pp 6, 1, 61]. 


97. A maxim meaning “It is not 
just to make an elder-born a bastard 
after his death, who during his life 
was considered legitimate.” Morgan 
Leg. Max. [cit 12 Coke p 44]. 


98. A maxim meaning “The whole 
is preferable to any single part.” 
Bouvier L. D. [cit Ratcliff’s Case, 3 


i. 


1164 [62 C.J.] 


TOUCH. [§ 1] A. In General. 


Phrases: Highways “shall touch the various cities, 
towns and villages,”? “touching patent rights,”* and 
“touching the premises in question and matters in 


dispute.”* 


{[§ 2] B. In Nautical Sense.® To arrive at;® to 


Coke 87a, 41a, 76 Reprint 713]. 
99. Webster New Int. D. 
“Contact” 12 C.J. p 1310. 


Touching: 
As element of battery: 
Civil see Assault and Battery § 8. 


Criminal see Assault and Battery 
§§ 192, 198. 


Necessity for see Arrest § 2. 
1. Webster New Int. D. 


Touches, “concerns” synonymous 
see Concern 12 C.J. p 383 note 38. 


2. Louisiana Highway Commis- 
sion v. Cormier, 128 So. 56, 57, 13 La. 
App. 459. 


fa] “Contact” distinguished.—A 
statute providing that highways 
“touch” certain cities, towns, and vil- 
Jages does not require actual contact, 
“thus forcing a curved highway at 
the expense of speed in traffic or 
transportation, increase in expendi- 
ture of funds, and safety in travel- 
ling,’ but, in a broader sense, ‘‘the 
building of the highway in touch or 


— 


To come in con- 
tact with; to be in contact with;°® also to relate to.* 


TOUCH—TOUT 


out stay.® 
TOUR.?° 


in close proximity to these towns and 
villages so that it would be easily ac- 
cessible falls, within the purview of 
the statute.” Louisiana Highway 
Commission v. Cormier, 128 So. 56, ee 
13 La.App. 459. 


8. Marsh v. Nichols, 11 S.Ct. 798, 
140 U.S. 344, 356, 35 L.Ed. 413; St. 
Paul Plow-Works v. Starling, 8 "S.Ct. 
1327, 127 U.S. 376, 378, 32 L.Ed. 251. 

4 Gratz v. Gratz, 4 Rawle (Pa.) 
411, 431. 

[a] “Mentioning’ synonymous.— 
Gratz v: Gratz, 4 Rawle (Pa.) 411, 
431. “Mention” 40 C.J. p 633. 


5. Liberty to touch see Marine In- 
surance § 250. 


“Plyine” distingni: 
C.J. p- 1087 note 83. 


6 Worcester D. [In re Moncan, 14 
F. 44, 46, 8 Sawy. 350]. 
“Arrive” 5 C.J. p 535. 


7. Worcester D. [In re Moncan, 14 
F. 44, 46, 8 Sawy. 350]. 


8 Worcester D. [In re Moncan, 


shed see Ply 49 


come or attain to;7 to reach.® 
“To touch at” means to arrive at, or come to with- 


met 


TOUT. A person who solicits customers, employ- 
ment, or the like.1+ 


supra]. 
“Reach” 52 C.J. p 1151. 


9. Worcester D. [quot In re Mon- 
ean, 14 F. 44, 46, 8 Sawy. 350]. 

{a] “Calling at a port for orders 
is . a plain case of ‘touching’ at 
such port.” In re Moncan, 14 F. 44, 
47, 8 Sawy. 350. 


[b] “Staying” compared.—(1) If, 
in pursuance of the order obtained at 
a port at which a vessel has called for 
orders, or because of being there, the 
vessel remains long enough to take in 
a cargo for a foreign port, there is no 
reason, under the circumstances, for 
concluding that she is thenceforth 
“staying,” but not “touching,” at such 


port. In re Moncan, 14 F. 44, 46, 47, 8 
Sawy. 350. (2) Opposite of ‘‘touch- 
ing,’ as used in an act. In re Mon- 


can, Supra. 


10. In oil-well drilling parlance 
see Tower 63 C.J. 


11. Century D. [quot New York 
Bureau of Information v. Ridgway- 
Thayer Co., 104 N.Y.S. 202, 205, 119 
App. Div. 339]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


